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WEST   TIRGIXIA   SUPREME   COURT 
OP  APPEAIiS. 

M.  L.  ROY,  Plflf.  in  Err., 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY. 

(61  W.  Va.  616,  57  S.  E.  39.) 

Carrier  •—  connecting:  lines  —  duty  of 
initial  carrier. 

1.  In  the  absenoe  of  a  special  contract, 
a  railroad  company,  by  receiving  goods  for 
transportation  over  its  own  line  and  other 
linee  therewith  connected,  is  only  bound  to 
carry  the  goods  over  its  own  line,  and  de- 

Headnotes  by  Bsankon,  J. 


liver  them   safely  to  the  next  connecting 
carrier. 

Same  ■—  contract.—-  tliroagli  rate. 

2.  A  contract  whereby  the  liability  of  the 
company  is  sought  to  be  extended  beyond 
such  carriage  and  delivery  will  not  be  in- 
ferred from  lck>se  and  doubtful  expressions, 
but  must  be  established  by  clear  and  sat- 
isfactory evidence.  Taking  a  through  fare 
on  the  receipt  of  the  goods  does  not  estab- 
lish such  liability. 

(March   26,    1907.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  reversing 
a  judgment  of  a  justice  of  the  peace  in  de- 
fendant's favor  in  an  action  brought  to  re- 


Note,  —  lAahUity  of  connecting  carrier 
for  lo8s  beyond  its  own  line, 

L  Introduction,  2. 
II.  Initial  or  first  contracting  carrier. 

a.  Duty   to  undertake   through   car- 

riage, 3. 

b.  Implied  contracts  for  through  car- 

riage. 

1.  In  absence  of  statute;  English 

and  American  rules. 

(a)  Implication  from  accept- 
in*?  through  shipment, 
5. 

'(b)  Quoting,  exacting,  'or 
sharing  through  rate, 
10. 

(c)  Other  significant  circum- 
stances: question  for 
jury,  14. 

2.  Effect  of  statutes. 

(a)  Intrastate  shipments. 

(1)  In  genera],  20. 

(2)  Statutes  ])ermitting 
joint  action,  25. 

(b)  Interstate      or      foreign 

shipments:  Hep- 
burn net  (Carmack 
amendment). 
( 1 )  Interstate  s  h  i  p- 
ments  as  affected  by 
state  statutes,  27. 
31  L.R.A.(N.S.)  1 


II.  b,  2 — continued. 

(2)  Hepburn  act    (Carmack 
amendment),  28. 

c.  Express   contracts   extending   car- 

rier's    undertaking    beyond 
its  own  line. 

1.  Validity  generally,  31. 

2.  Oral  contracts,  32. 

3.  Authority  of  agents. 

(a)  General  agents, 32. 

(b)  Receivers,  33. 

(c)  Local  freight  or  station 

agents,  33. 

(d)  Other  agents,  36. 

4.  What  constitutes  through  con- 

tract. 

(a)  In  general,  37. 

(b)  Effect  of  unfilled  blanks. 

38. 

(c)  Agreements       to     "for- 

ward," 38. 

(d)  Effect    of    makinff   con- 

ditions  applicable   to 
other  carriers,  39. 

(e)  Effect  of  reconsignment 

or  reshipment,  39. 

(f)  Effect     of     other     pro- 

visions, 40. 

5.  Extent  of  liability  under  such 

contracts,  42. 

d.  Partnership  or  joint  undertakings. 

1.  Validity  and  effect,  44. 
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Mat, 


cover  the  value  of  property  delivered  to  de- 
fendant for  transportation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Slmina  St  XSnslow  for  plaintiff 
in  error. 

Messrs.  M.  W.  Ryan  and  Jared  li. 
Wamsley  for  defendant  in  error. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

M.  L.  Roy  brought  an  action  before  a  jus- 
tice against  the  Chesapeake  &  Ohio  Railway 
Company,  which  went  to  the  circuit  court  of 
Fayette  county  by  appeal,  and  was  there 
tried  by  a  jury,  and  verdict  and  judgment 
went  against  the  railroad  company,  and  it 
sued  out  a  writ  of  error. 
.  A  question  is  raised,  as  to  bill  of  excep- 


tions No.  2,  whether  it  brings  the  evidence 
before  this  court.  We  think  it  is  sufficient 
to  do  so.  We  need  not  discuss  it,  as  the 
principles  touching  bills  of  exception  have 
been  amply  stated  in  prior  decisions  of  this 
court.  We  must  not  btf  overcritical  and 
rigid  in  this  matter,  and  thereby  turn  out 
of  this  court  those  seeking  redress  from  er- 
roneous decisions.  The  action  is  to  recover 
damages  for  the  loss  of  a  box  and  trunk 
containing  articles  delivered  to  the  railroad 
agent  for  shipment  from  Sewell  Station,  on 
the  Chesapeake  &  Ohio  Railroad,  to  a  point 
in  Randolph  county  not  on  its  line.  On  the 
trial  it  was  agreed  by  the  plaintiff  that  two 
absent  witnesses  would,  if  present,  testify 
that  the  Kanawha  k  Michigan  Railroad 
Company  received  from  the  Chesapeake  k 


II.  d-*— continued. 

2.  What  constitutes,  45. 

3.  Limiting  liability,  50. 

a.  Limitation  of  carrier's  undertaking 
to  its  own  line. 

1.  Validity. 

(a)  In  general;    when   bind- 

ing on  shipper,  52. 

(b)  Effect    of    Hepburn    act 

( C  a  r  m  a  c  k    amend- 
ment), 62. 

(c)  Effect  of  other  statutes, 

53. 

2.  Provisions  in  contract  of  ship- 

ment negativing  undertaking 
for  through  carriage,  54. 

3.  Oral   and   written   contracts'; 

merger;  modification,  64. 

4.  Extent  of  liability  under  such 

limitation,  67. 

f.  Limitation  of  carrier's  liability  to 

its  own  line. 

1.  What  constitutes,  68. 

2.  Validity. 

( a)  In     general ;      public 

policy,  69. 

(b)  Effect   of   Hepburn    act 

(Carmack    amend- 
ment), 70. 
(e)  Effect  of  other  statutes, 
71. 

(d)  Consideration,  75. 

(e)  When  binding   on    ship- 

per, 75. 

3.  Effect,  78. 

g.  Loss  or  damage  due  to  initial  car- 

rier's    own     negligence     or 
breach  of  contract. 

1.  In  general,  80. 

2.  Defective  cars,  81. 

3.  Delay,  82. 

4.  Live  stock  shipments,  88. 
6.  Perishable  freight,  84. 

6.  Misrouting;  deviation,  86. 

7.  Defaults  as  to  waybilling  or 

shipping  instructions,  88. 

8.  Other  cases,  89. 

III.  Intermediate  carrier. 

a.  Liability  generally,  90. 

b.  Effect  of  statutes,  91. 
31  L.R.A.(N.S.) 


III.— continued. 

c.  Express  contracts  extending  or  re- 

stricting carrier's  obligation,  92. 

d.  Loss  or  damage  due  to  intermedi- 

ate   carrier's    own  negligence  or 
breach  of  contract,  92. 
IV.  Terminal  carrier. 

a.  Liability  generally,  94. 

b.  Liability  beyond  terminus,  98. 

c.  Limitation  of  liability,  98. 

d.  Effect  of  statutes,  99. 

V.  Presumption  and  burden  of  proof  as  to 
where  loss  or  damage  occurred. 

a.  Terminal  carriers. 

1.  Damage,  102. 

2.  Loss,  105. 

3.  Who  is  terminal  carrier,  106. 

4.  Shifting  of  presumption,  107. 

5.  Proving     delivery     in     good 
'  order;  carrier's  receipts,  107. 

b.  Other  carriers,  108. 

e.  Rebuttal;     evidence      inconsistent 

with  presumption.  111. 

/.  Introduction. 

How  far  is  one  of  two  or  more  connecting 
carriers  of  freight  liable  to  the  owner  for 
loss,  damage,  or  delay  in  transportation  not 
occurring  on  its  own  line?  Or,  to  state  the 
question  in  another  form.  Has  the  particular 
carrier  which  it  is  sought  to  hold  liable 
for  such  loss,  damage,  or  delay,  undertaken 
anything  more  than  to  carry  promptly  and 
safely  over  its  own  line,  and,  if  it  be  the 
initial  or  intermediate  carrier,  to  deliver 
to  the  next  carrier  to  continue  or  complete 
the  transportation,  or,  if  it  be  the  terminal 
carrier,  to  deliver  to  the  consignee  at  final 
destination?  Less  than  this  a  carrier  may 
not  do.  Whether  it  has  undertaken  more 
depends  upon  its  contract  with  the  shipper. 

In  the  case  of  the  initial  carrier,  which, 
for  the  purposes  of  this  discussion,  may  be 
understood  to  mean  the  carrier  first  con- 
tracting with  the  shipper,  and  not  neces- 
sarily the  one  whose  line  constitutes  the 
first  link  in  the  chain  of  transportation  (see 
Savannah,  F.  k  W.  R.  Co.  v.  Commercial 
Guano  Co.  103  Ga.  590,  30  S.  E..655,  infra, 
n.  b,  1  (b) ;  Noyes  v.  Rutland  k  B.  R.  Co. 
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Ohio  Railway  Company  the  box  and  trunk, 
and  that  they  were  deliyered  by  the  Chesa- 
peake &  Ohie  Railway  Company  to  the 
Kanawha  k  Michigan  Railroad  Company  at 
Gaiiley  Junction  in  good  order,  and  were  de- 
livered by  the  Kanawha  k  Michigan  to  the 
Baltimore  k  Ohio  Railroad  Company  at 
Point  Pleasant.  This  agreement  was  read  to 
the  jury ;  but  afterwards  the  plaintiff  moved 
to  strike  it  out  as  irrelevant^  and  not  ma- 
terial to  the  issue.  This  evidence  was  given 
to  show  that  the  loss  occurred,  not  on  the 
line  of  the  Chesapeake  k  Ohio  Railway,  but 
on  the  Baltimore  k  Ohio.  Is  the  Chesapeake 
k  Ohio  Company  liable  for  loss  of  the  goods 
occurring  after  they  left  its  line?  The  Su- 
preme Court  of  the  United  States  in  Michi- 
gan C.  R  Co.  V.  Mineral  Springs  Mfg.  Co. 


16  Wall.  324,  21  L.  ed.  301,  said  that  "the 
rule  that  holds  the  carrier  only  liable  to  the 
extent  of  his  own  route,  and  for  the  safe 
storage  and  delivery  to  the  next  carrier,  is 
in  itself  so  just  and  reasonable  that  we  do 
not  hesitate  to  give  it  our  sanction."  ''In 
the  absence  of  a  special  contract,  a  railroad 
company,  by  receiving  cattle  for  transporta- 
tion over  its  own  line  and  other  lines  there- 
with connected,  is  only  bound  to  carry  the 
cattle  over  its  own  line,  and  deliver  them 
safely  to  the  next  connecting  carrier.  A 
contract  whereby  the  liability  of  the  com- 
pany is  sought  to  be  extended  beyond  such 
carriage  and  delivery  will  not  be  inferred 
from  loose  and  doubtful  expressions,  but 
must  be  established  by  clear  and  satisfac- 
tory evidence.    Taking  a  through  fare  on  the 


27  Vt.  110;  Swift  v.  Pacific  Mail  S.  S.  Co. 
106  N.  Y.  206,  12  S.  £.  583,  infra,  II.  c,  1; 
Kvansville  k  C.  R.  Co.  v.  Androscoggin 
Mills,  22  Wall.  594,  22  L.  ed.  724,  infra,  II. 
f,  3),  we  start  with  two  distinct  and  op- 
posed rules  as  to  the  inference  to  be  drawn 
from  the  mere  acceptance  of  a  shipment  des- 
tined for  a  point  beyond  the  accepting  car- 
rier's line.  Under  one  theory,  the  carrier's 
liability  continues  as  such  until  delivery  at 
final  destination,  unless  it  expressly  con- 
tracts otherwise.  Under  the  other,  its  li- 
ability is  confined  to  its  own  line,  unless  it 
expressly  extends  its  undertaking  to  cover 
carriage  beyond  that  line.  Unless  restrict- 
ed by  statute,  the  initial  carrier  may  gen- 
erally expressly  contract  for  through  car- 
riage, or  expressly  limit  its  undertiScing  to 
its  own  line.  It  may  also,  except  in  a  few 
jurisdictions,  limit  its  liability  to  its  own 
line  while  contracting  for  through  trans- 
portation. Statutes  exist  in  many  juris- 
dictions which  affect  the  carrier's  liability 
in  this  regr»*d,  the  trend  of  modem  legis- 
lation being  generally  in  the  direction  of 
extending  rather  than  restricting  such  lia- 
bility. Of  these  statutes,  the  most  impor- 
tant, because  the  widest  in  its  application, 
is  the  recent  act  of  Congress  of  June  29, 
1906,  §  7,  commonly  known  as  the  Carmack 
amendment  to  the  Hepburn  act,  under  which 
a  carrier  receiving  property  for  interstate 
transportation  is  made  liable  for  a  loss  any- 
where en  routet  and  may  not  contract 
against  such  liability. 

Intermediate  and  terminal  carriers,  un- 
less controlled  by  statute,  are  in  general 
not  liable  for  loss  or  delay  not  occurring  on 
their  respective  lines. 

Of  course,  any  carrier,  initial,  intermedi- 
ate, or  terminal,  is  liable  for  a  loss  not 
on  its  own  line,  but  of  which  its  own  negli- 
gence or  breach  of  contract  was  the  proxi- 
mate cause.  And  where  there  is  a  partner- 
ship or  joint  undertaking  of  carriage,  each 
carrier  belonging  to  the  partnership  or 
participating  in  the  joint  undertaking  will 
be  jointly  liable  for  loss  or  damage,  wher- 
ever happening. 

Cases  involving  the  carriage  of  persons 
have  been  excluded  from  consideration  here, 
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and  this  exclusion  necessarily  calls  for  the 
omission  of  baggage  cases,  since  the  carriage 
of  baggage  is  merely  incidental  to  the  car- 
riage of  the  passenger  himself,  and  is  there- 
fore governed  by  the  law  relating  to  carriers 
of  passengers  rather  than  that  relating  to 
carriers  of  freight. 

Telegraph  and  telephone  cases  have  also 
been  excluded,  as  well  as  cases  presenting 
questions  as  to  the  liability  of  one  carrier 
for  loss,  damage,  or  delay  on  another  line 
which  it  leases  or  operates. 

Other  annotations  in  this  series  involving 
related  questions  are:  Conflict  of  laws  as 
to  liability  of  carrier  beyond  it;i  own  line, 
63  L.R.A.  530 ;  State  statutes  regulating  the 
liability  of  carriers  with  respect  to  ship- 
ments over  connecting  lines,  as  interference 
with  interstate  commerce,  7  L.RA.  (N.S.) 
388;  Effect  of  stipulation  exempting  car- 
rier from  liability  for  losses  not  arising 
from  its  own  negligence,  where  loss  is  due 
to  the  negligence  of  the  employees  of  a  con- 
necting line,  22  L.R.A.(N.S.)  379;  Validity 
of  stipulation  limiting  carrier's  liability  to 
agreed  valuation  as  affected  by  the  Hepburn 
act,  28  L.R.A.(N.S.)  293. 

//.  Initial  or  first  contracting  carrier, 

a.  Duty  to  undertake  through  carriage. 

The  authorities  are  agreed  that  a  common 
carrier  is  ordinarily  under  no  obligation 
to  undertake  the  transportation  of  a  ship- 
ment to  a  point  beyond  its  own  line.  Lot- 
speich  V.  Central  R.  k  Bkg.  Co.  73  Ala.  306; 
Rock  k  Ft.  S.  R.  Co.  v.  Odon,  63  Ark.  326, 
38  S.  W.  339 ;  Kansas  City,  Ft.  S.  k  M.  R. 
Co.  V.  Sharp,  64  Ark.  115,  40  S.  W.  781; 
Coles  V.  Central  R.  k  Bkg.  Co.  86  Ga.  251, 
12  S.  E.  749;  Richmond  k  D.  R.  Co.  ▼. 
Shomo,  90  Ga.  496,  16  S.  E.  220;  Farley  v. 
Lavary,  107  Ky.  623,  47  L.R.A.  383,  54  S. 
W.  840;  Erie  R.  Co.  v.  Wilcox,  84  111.  239, 
25  Am.  Rep.  451;  Coats  ▼.  Chicago,  R.  I. 
k  P.  R.  Co.  239  111.  154,  87  N.  E.  929;  Mulli- 
gan V.  Illinois  C.  R  Co.  36  Iowa.  181,  14 
Am.  Rep.  614;  Baltimore  k  O.  R.  Go.  v. 
Green,  25  Md.  72:  Eckles  v.  Missouri  P.  R. 
Co.  72  Mo.  App.  296. 

A  railway  company  may,  however,  obli- 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS, 


Mas., 


receipt  of  the  cattle  does  not  establish  such 
liability."  My  rick  v.  Michigan  C.  R.  Ck>. 
107  U.  S.  102,  27  L.  od.  325,  1  Sup.  Ct.  Rep. 
425.  In  the  absence  of  special  agreement 
to  extend  its  liability  beyond  its  own  line, 
such  liability  will  not  attach,  and  such 
agreement  will  not  be  inferred  from  doubt- 
ful expressions  or  loose  language,  but  must 
be  establishe^T  by  clear  and  satisfactory  evi- 
dence. Pennsylvania  R.  Co.  v.  Stewart,  155 
U.  S.  333,  39  L.  ed.  176,  15  Sup.  Ct.  Rep. 
J  36.  "Liability  of  common  carrier  is  limit- 
ed to  its  own  route,  unless  the  contract  is 
to  carry  the  goods  to  their  ultimate  desti- 
nation. Such  contract  is  not  established  by 
proof  that  carrier  received  the  goods  with 
knowledge  of  their  destination,  and  named 
the  through  rate  therefor.     In  absence  of. 


special  contract  to  deliver  the  goods  at  a 
point  beyond  its  line,  the  receiving  carrier 
is  not  liable  for  loss  or  damage  occurring  to 
them  after  delivery  to  connecting  carriers." 
McConnell  v.  Norfolk  &  W.  R.  Co.  86  Va. 
248,  9  S.  E.  1006.  Likewise  is  Herring  v. 
Chesapeake  &  O.  R.  Co.  101  Va.  778,  46  S.  E. 
322.  Many,  many  decisions  so  hold.  4  El- 
liott on  Railroads,  §  1432,  says:  "As  a 
general  rule,  no  carrier  is  bound  by  law  to 
accept  and  carry  goods  beyond  the  terminus 
of  its  own  line.  In  the  absence  of  any  agree- 
ment, either  express  or  clearly  implied,  for 
transportation  beyond  its  own  line,  the  com- 
mon-law duty  of  an  independent  carrier  is 
performed  by  safely  transporting  the  goods 
over  its  own  line,  and  delivering  them  to 
the  consignee  or  connecting  carrier,  as  the 


gate  itself  to  receive  goods  at  a  point  not 
on  its  own  line,  for  transportation  to  a 
point  on  such  line,  by  a  course  or  custom 
of  business  which  warrants  those  dealing 
with  it  in  presuming  that  such  goods  will 
be  so  received.  Cobb  v.  Illinois  C.  R.  Co.  38 
iowa,  601. 

A  railway  company  holding  itself  out  as 
a  common  carrier  to  a  point  beyond  the 
limits  of  its  line  cannot  escape  liability  as 
such,  in  an  action  for  refusal  to  carry,  by  a 
regulation  which  in  practice  affects,  and  was 
intended  to  affect,  a  particular  shipper 
only.  Crouch  v.  London  &  N.  W.  R.  Co.  14 
C.  B.  255. 

Independent  of  statute  a  railway  com- 
pany cannot  be  compelled  by  a  railway  com- 
mission to  transport  freight  over  the  line 
of  another  railroad,  which  the  former  does 
not  own,  control,  or  operate;  and  it  is 
doubtful  whether  even  the  legislature  can 
constitutionally  exercise  such  a  power. 
State  v.  Louisville  &  N.  R.  Co.  51  Fla.  311, 
40  So.  885. 

Statutory  provisions  looking  to  the  inter- 
change of  traffic  between  connecting  car- 
riers, and  the  prevention  of  discrimination, 
do  not  require  a  railway  company  to  make 
a  contract  for  the  shipment  of  goods  beyond 
its  own  line,  or  to  issue  a  through  bill  of 
lading  binding  the  company  to  do  so.  State 
V.  Wrightsville  &,  T.  R.  Co.  104  Ga.  437,  30 
8.  E.  891. 

The  duty  to  make  contracts  to  transport 
goods  beyond  their  own  lines  was  not  im- 
posed upon  railway  companies  by  Georgia 
Code,  §§  719  et  seq.,  as  amended  b^  Ga. 
Laws  1882-83,  p.  145,  which  require  railroad 
companies  to  switch  off  and  deliver  to  con- 
necting roads  having  the  same  gauge  all 
cars  containing  goods  consigned  to  any 
point  over  or  beyond  such  connecting  roads, 
but  such  provision  merely  requires  a  rail- 
way company  which  receives  cars  from  an- 
other line,  consigned  to  a  point  beyond  its 
own  line,  to  deliver  them  to  the  connecting 
road.  Coles  v.  Centra!  R.  &  Bkg.  Co.  86 
Ga.  251.  12  S.  E.  749. 

The  North  Carolina  statute,  under  which 
a  carrier  may  be  penalized  for  refusing  to 
accept  an  interstate  shipment  consigned  to  a 
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point  beyond  its  own  line,  is  satisfied  if 
it  accepts  the  goods  to  be  carried  to  the  end 
of  its  own  line  and  there  delivered  to  an- 
other carrier  to  continue  the  transportation. 
Reid  V.  Southern  R.  Co.  153  N.  C.  490,  69 
S.  E.  618. 

There  is  some  uncertainty  as  to  whether 
the  Hepburn  act  (see  infra,  11.  b,  2  (b)  (2)) 
obligates  carriers  to  undertake  through  car- 
riage. 

"It  may  require  resort  to  construction  to 
determine  whether  the  language  employed/' 
said  the  court  in  Southern  P.  Co.  v.  Cren- 
shaw Bros.  5  Ga.  App.  675,  63  S.  E.  865, 
speaking  with  reference  to  this  statute,  "is 
broad  enough  to  require  a  carrier  to  re- 
ceive property  intended  for  transportation 
to  a  destination  beyond  its  own  line." 

In  Welch  Lumber  Co.  v.  Norfolk  &  W.  R. 
Co.  137  App.  Div.  248,  121  N.  Y.  Supp.  985, 
the  court,  in  sustaining  the  validity  of  this 
act,  apparently  assumed  that  it  obliges  the 
carrier  to  contract  to  carry  beyond  its  own 
line. 

The  contention  that  the  provisions  of  the 
act  of  Congress  of  June  29,  1906,  commonly 
known  as  the  "Hepburn  act,"  when  con- 
sidered together,  operate  to  compel  a  car- 
rier to  enter  into  contracts  with  other  con- 
necting common  carriers,  and  then  hold  the 
former  liable  for  such  losses  as  occur  on  the 
line  of  the  latter,  was  overruled  in  Smeltzer 
V.  St.  Louis  &  S.  F.  R.  Co.  158  Fed.  649, 
the  court  saying:  "Can  it  be  fairly  said 
that  these  provisions  of  the  act  of  June  20, 
1906,  do  anything  more  than  require  of  car- 
riers engaged  in  interstate  commerce  to 
make  through  routes  and  joint  rates,  and 
in  the  event  they  neglect  or  refuse  to  do  so, 
confers  power  on  the  Commission  to  estab- 
lish, after  hearing,  through  routes  and  fix 
maximum  rates,  subject,  of  course,  to  be 
reviewed  by  the  courts?"  The  court  point- 
ed out  that  in  this  case  it  did  not  appear 
that  the  Commission  ever  established  a 
through  route  or  fixed  any  rates,  and  added 
that,  even  conceding  the  contention  to  be 
well  founded,  there  was  no  compulsion  in 
this  case.  The  court  also  said  that  here  the 
initial  carrier,  having  received  the  prop- 
erty for  carriage  beyond  its  own  line,  hav- 
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case  may  be.  If,  in  such  a  case,-  the  goods 
are  merely  to  be  delivered  by  the  initial  car- 
rier to  a  connecting  carrier  for  further 
transportation,  the  former  is  considered  as  a 
forwarding  agent,  rather  than  a  carrier  as 
to  such  further  transportation,  and  is  not 
liable  for  the  default  of  subsequent  car- 
riers." 6  Cyc.  Law  A  Proc.  p.  480,  cites 
many  of  such  cases.  So  does  6  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  615.  Hutchinson  on 
Carriers,  3d  ed.  §  231  (§  149),  after  saying 
that  the  English  rule  is  different,  says: 
**English  rule  denied  in  majority  of  states. 
— On  the  other  hand,  the  majority  of  our 
courts  have  pronounced  with  equal  emphasis 
against  the  rule  as  unjust  to  the  carrier, 
and  as  unnecessary  upon  any  grounds  of 
public  policy,  and  have  held  that,  in  the  ab- 


sence of  any  other  contract  than  such  as  is 
generally  to  be  implied  from  the  acceptance 
of  the  goods  for  carriage,  the  obligation  of 
the  carrier  extends  only  to  the  transporta- 
tion to  the  end  of  his  route,  and  a  delivery 
there  to  the  next  succeeding  carrier  to  fur- 
ther or  complete  the  transportation.  In  or- 
der to  be  bound  further,  there  must  be  a 
positive  agreement^  either  express  or  im- 
plied, extending  the  liability;  and  the  bur- 
den of  proof  will  be  upon  the  shipper  to 
prove  that  such  agreenoent  was  made."  -  In 
such  a  matter,  if  we  have  any  doubt,  as  we 
have*  not,  we  should  follow  the  national  Su- 
preme Court.  The  rule  is  just.  Why  should 
one  man  or'  corporation  be  liable  for  the  neg- 
ligence of  another,  where  there  is  no  agree- 
ment to  be  so?     There  is  no  evidence   to 


ing  issued  a  through  bill  of  lading,  and  hav- 
ing guaranteed  the  rates  and  charges  to  the 
point  of  destination,  could  not,  even  at 
common  law,  have  stipulated  against  its 
liability  for  a  less  beyond  its  own  line  (see 
infra,  II.  f.  2  (a)),  and  that  the  act  in  this 
respect  was  declaratory  merely. 

The  Federal  Supreme  Court  left  this 
question  undecided  in  Atlantic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  expressly  re- 
fraining from  considering  the  question  as 
to  the  right  of  the  initial  carrier  to  refuse 
a  shipment  designated  for  a  point  beyond 
its  own  line,  or  its  right  to  refuse  to  make 
a  through  route  or  joint  rate  when  such 
route  and  rate  would  involve  a  continuance 
of  the  transportation  over  independent  lines. 

And  see  infra,  U.  e,  1  (b),  (c),  on  the 
effect  of  statutes  upon  the  validity  of  the 
limitation  of  carrier's  undertoking  to  its 
own  line. 

h.  Implied  tsmtractti  for  thnmgh  ear' 

riage, 

1.  In  absence  of  statute;  English  ami 
American  rules. 

(a)  Implication  front  accepting  through 

shipment. 

There  are,  speaking  generally,  two  dis- 
tinct views  as  to  the  obligation  assumed  at 
common  law  by  a  carrier  which-  accepts  for 
transportation  a  shipment  directed  to  a 
point  not  reached  by  its  own  lines.  Under 
one  view,  in  the  absence  of  an  express  stipu- 
lation to  the  contrary,  an  undertaking  to 
carry  the  shipment  to  its  ultimate  destina- 
tion is  implied  from  the  mere  act  of  accept- 
ance, and  the  carrier  is  responsible  for  loss 
or  injury  occurring  on  the  line  of  any  suc- 
ceeding carrier  to  which  the  shipment  is 
intrusted  to  continue  or  complete  the  trans- 
portation. This  is  the  so-called  English 
rule,  which  is  supposed  to  find  its  origin  in 
Muschamp  v.  Lancaster  &  P.  J.  R.  Co.  8 
Mees.  &  W.  421,  discussed  infra. 

This  doctrine  obtains  in  the  following 
jurisdictions: 

Alabama. — ^Mobile  &  G.  R.  Co.  v.  Cope- 
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land,  63  Ala.  219,  35  Am.  Rep.  13;  Alabama 
G.  8.  R.  Co.  V.  Mt.  Vernon  Co.  84  Ala.  173, 
4  So.  356;  Soutliern  R.  Co.  v.  Levy,  144  Ala. 
614,  39  So.  95;  Florida  C.  &  P.  R.  Co.  v. 
United  States,  43  Ct.  CI.  572. 

Arkansas.— Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Washington,  74  Ark.  9,  69  L.R.A.  65, 
109  Am.  St.  Rep.  61,  85  S.  W.  406;  St. 
Louis  Southwestern  R.  Co.  v.  Kilberry,  83 
Ark.  87,  102  S.  W.  894;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Randle,  85  Ark.  127,  107  S.  W. 
669;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cotton, 
87  Ark.  339,  112  S.  W.  742. 

Florida.— Florida  C.  &  P.  R.  Co.  v.  United 
States,  43  Ct.  CI.  572. 

Georgia. — Moslier  v.  Southern  Exp.  Co. 
38  Ga.  37;  Southern  Exp.  Co.  v.  Shea.  38 
Ga.  519;  Cohen  v.  Southern  Exp.  Co.  45  (ia. 
148;  Falvey  v.  Georgia  R.  Co.  76  Ga.  597, 
2  Am.  St.  Rep.  58 ;  Savannah,  F.  &  W.  R.  Co. 
v.  Pritchard,  77  Ga.  412,  4  Am.  St.  Rep.  92, 
1  S.  E.  261 ;  Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75,  61  S.  E.  1111. 

Illinois. — Illinois  C.  R.  Co.  v.  Johnson,  34 
111.  389;  Illinois  C.  R.  Co.  v.  Frankenberg, 
64  III.  88.  5  Am.  Rep.  92;  Chicago  &  N.  W. 
R.  Co.  V.  Montfort,  60  111.  175;  Field  v.  Chi- 
cago &  R.  I.  R.  Co.  71  ill.  458:  Milwaukee 
&  St.  P.  R.  Co.  V.  Smith,  74  111.  197 ;  Erie  R. 
Co.  V.  Wilcox,  84  111.  239,  25  Am.  Rep.  451; 
Wabash,  St.  L.  &.  P.  R.  Co.  v.  Jaggerman, 
116  111.  407,  4  N.  E.  641;  Chicago  &  N.  W. 
R.  Co.  V.  Simon,  160  111.  648,  43  N.  E.  696,. 
affirming  57  111.  App.  502:  Illinois  C.  R.  Co. 
V.  Carter,  165  111.  570,  36  L.R.A.  527.  46 
N.  E.  374,  reversing  62  111.  App.  618; 
Wabash  R.  Co.  v.  Thomas,  222  111.  337,  7 
L.R.A.(N.S.)  1041,  78  N.  E.  777,  affirming 
122  111.  App.  669;  Coats  v.  Chicago,  R.  I.  & 
P.  R.  Co.  239  111.  164,  87  N.  E.  929;  Beard 
v.  St.  Louis,  A.  &  T.  H.  R.  Co.  79  Iowa,  527, 
44  N.  W.  803;  Fortier  v.  Pennsylvania  Co. 
18  111.  App.  260;  Ohio  &,  M.  R.  Co.  v. 
Emrich,  24  111.  App.  245;  Wabash  R.  Co.  v. 
Harris,  55  111.  App.  159;  Lehigh  Valley 
Transp.  Co.  v.  Pillsbury-Washburn  Flour 
Mills  Co.  92  111.  App.  628;  Chicago  &  E.  I. 
R.  Co.  V.  Igo,  130  111.  App.  373;  Mahaffey  v. 
Wisconsin  C.  R.  Co.  147  111.  App.  43:  Ens- 
ton  &  Co.  V.  Erie  R.  Co.  147  111.  App.  594. 

Iowa. — Angle  v.  Mississippi  &  M.  R.  Co. 
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prove  any  contract  to  carry  beyond  the  line 
of  the  Chesapeake  &  Ohio  Railroad,  no  pay- 
ment of  freight  for  carriage,  indeed,  no 
freight  at  all  paid.  As  the  evidence  stricken 
out  tended  to  prove  a  full  defense  under  the 
law  above  given,  the  striking  out  of  it  is 
error. 

Even  if  the  agent  has  made  any  contract 
for  carriage  over  other  lines,  it  could  not 
bind  the  company  in  the  absence  of  proof 
of  special  authority  to  so  contract.  4  El- 
liott on  Railroads,  §  1406,  says  that  "a 
mere  station  agent  will  not,  under  ordinary 
circumstances,  be  presumed  to  have  author- 
ity to  bind  the  company  by  contract  to  carry 
freight  beyond  its  own  line."  Much  author- 
ity so  holds.  Hutchinson  on  Carriers,  3d 
ed.  vol.  1,  §  241  (§  152a),  reads  thus:  "Un- 
der the  English  rule  and  the  cases  adopting 
it,  it  is  held  that  the  agent  authorized  to  re- 
ceive the  goods  for  carriage  has  implied  au- 
thority to  bind  his  principal  by  a  contract 
for  through  carriage;  but  under  the  Ameri- 
can rule  it  is  held  that,  while  the  general 
freight  ag^nt  of  a  railroad  may  have  such 
authority,  it  will  not  be  implied  in  the  case 
of  local  freight  agents,  from  their  general 
authority  to  receive  and  receipt  for  goods 
offered  for  transportation  over  the  carrier'^ 
road ;  and  the  mere  fact  that  a  through  rate 


of  freight  is  collected,  or  that  the  goods  are 
billed  for  through  shipment,  will  be  insuf- 
ficient to  support  an  inference  that  he  has 
such  authority."  To  charge  the  company,  it 
is  absolutely  necessary,  not  only  that  there 
be  a  special  contract  for  liability  for  loss 
on  other  lines  of  railroad,  but  also  that  the 
agent  has  power  to  make  such  contract. 
There  is  no  shadow  of  evidence  to  show 
such  authority  in  the  agent;  but,  in  fact, 
there  is  no  shadow  of  evidence  going  to 
show  that  the  agent  made  any  such  con- 
tract. 

There  was  evidence  tending  to  show  that 
some  of  the  goods  belonged  to  a  woman  who 
was  not  his  wife  or  relative,  but  Roy's 
housekeeper.  Evidence  of  the  plaintiff  as 
to  the  total  value  of  all  the  goods  in  the  box 
and  trunk  included  these  goods.  The  de- 
fendant asked,  but  was  refused,  an  instruc- 
tion that  the  plaintiff  was  "only  entitled 
to  recover  the  value  of  the  goods  owned  by 
him,  and  not  for  goods  of  any  other  person 
shipped  in  his  name."  The  refusal  of  this 
instruction  is  error. 

We  reverse  the  judgment,  set  aside  the 
verdict,  and  remand  the  case  for  a  new 
trial,  according  to  the  principles  above 
given. 


9  Iowa,  487 ;  Mulligan  v.  Illinois  C.  R.  Co.  ( 
36  Iowa,  181,  14  Am.  Rep.  514;  Carter  v.' 
Chicago,  M.  &,  St.  P.  R.  Co.   (Iowa)   126  N. 
W.  94. 

South  Carolina. — Kyle  v.  Laurens  R.  Co. 

10  Rich.  L.  382,  70  Am.  Dec.  231  {dictum). 
Tennessee. — East  Tennessee  &  V.  R.  Co.  v. 

Rogers,  6  Heisk.  143,  19  Am.  Rep.  589; 
Western  &  A.  R.  Co.  v.  McElwee,  6  Heisk. 
208;  Louisville  &  N.  R.  Co.  v.  Weaver,  9 
Lea,  38,  42  Am.  Rep.  654;  Merchants'  Dis- 
patch Transp.  Co.  v.  Bloch  Bros.  86  Tenn. 
392,  6  Am.  St.  Rep.  847,  6  S.  W.  881. 

Washington. — ^Allen  &  Gilbert-Ramaker 
Co.  V.  CTanadian  P.  R.  Co.  42  Wash.  64,  84 
Pac.  620,  7  A.  &  E.  Ann.  Cas.  468;  Wind- 
miller  V.  Northern  P.  R.  Co.  52  Wash.  613, 
101  Pac.  225. 

England.— Wilby  v.  West  Cornwall  R.  Co. 
2  Hurlst.  &  N.  703;  Watson  v.  Ambergate, 
N.  &  B.  R.  Co.  15  Jur.  448. 

Canada. — Grant  v.  Northern  P.  R.  Co.  24 
Can.  S.  C.  546,  affirming  21  Ont.  App.  Rep. 
322,  dismissing  appeal  from  22  Ont.  Rep. 
645;  Northwest  Transp.  Co.  v.  McKenzie,  25 
Can.  S.  C.  38;  McGill  v.  Grand  Trunk  R. 
Co.  19  Ont.  App.  R^p.  245;  Mason  v.  Grand 
Trunk  R.  Co.  37  U.  C.  Q.  B.  163. 

The  other  view  is  that  the  dutv  of  a  car- 
rier receiving  a  shipment  marked  for  a 
destination  Seyond  its  own  line  is  dis- 
charged, in  the  absence  of  a  special  agree- 
ment or  course  of  business  to  the  contrary, 
by  safely  carrying  the  goods  over  its  own 
line,  and  delivering  them  to  the  next  suc- 
ceeding carrier  to  continue  or  complete  the 
transportation.  This  doctrine  is  usually  de- 
nominated the  American  rule,  and  obtains 
31  L.R.A.(N.S.) 


in  the  Federal  courts  and  many  other 
Amierican  jurisdictions,  as  appears  from  the 
following  citations: 

Connecticut. — Hood  v.  New  York  ft  N.  H. 
R.  Co.  22  Conn.  1  (dictum)  ;  Elmore  v. 
Naugatuck  R.  Co.  23  Conn.  467,  63  Am.  Dec. 
143 ;  Naugatuck  R.  Co.  v.  Waterbury  Button 
Co.  24  Conn.  468. 

Delaware. — Reed  v.  Philadelphia,  W.  ft  B. 
K.  Co.  3  Houst.   (Del.)    176. 

Indiana. — United  States  Exp.  Co.  v.  Rush, 
24  Ind.  403;  Cummins  v.  Dayton  ft  U.  R. 
Co.  (Ind.)  9  A.  ft  E.  R.  Cas.  36;  Chicago, 
I.  ft  L.  R.  Co.  V.  Woodward,  164  Ind.  360, 
72  N.  E.  558,  73  N.  E.  810;  Lake  Erie  ft  W. 
R.  Co.  V.  Condon,  10  Ind.  App.  536,  38  N. 
E.  71;  Pennsylvania  Co.  v.  Dickson,  31  Ind. 
App.  451,  67  N.  E.  538;  Pittsburgh,  C.  C. 
ft  St.  L.  R.  Co.  V.  Bryant,  36  Ind.  App.  340, 
75  N.  E.  829. 

Kansas. — Missouri  P.  R.  Co.  v.  Houston, 

10  Kan.  App.  356,  59  Pac.  688. 
Kentucky. — Brvan  v.  Memphis  ft  P.  R.  Co. 

11  Bush,  597 ;  United  States  Mail  Line  Co. 
V.  CarroUton  Furniture  Co.  101  Ky.  658,  42 
S.  y>\  342 ;  Thomas  v.  Frankfort  ft  C.  R.  Co. 
116  Ky.  879,  76  S.  W.  1093;  Louisville  ft  E. 
Mail  Co.  V.  Levey,  11  Ky.  L.  Rep.  286; 
Louisville,  E.  ft  St.  L.  R.  Co.  v.  Foster,  13 
Ky.  L.  Rep.  637;  Ix)uisville  ft  N.  R.  Co.  v. 
Crozier,  13  Ky.  L.  Rep.  175;  Louisville  ft  N. 
R.  Co.  V.  Cooper,  19  Ky.  L.  Rep.  1152,  42 
S.  W.  1134;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
V.  Greening,  30  Ky.  L.  Rep.  1180,  100  S.  W. 
825;  Illinois  C.  R.  Co.  v.  Curry,  127  Ky. 
643,  106  S.  W.  295. 

Louisiana. — ^Vincent  ▼.  Yazoo  &  M.  Valley 
R.  Co.  114  La.  1021,  38  So.  816   {dictum). 
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ATLANTIC  C.  L.  R.  CO.  r.  RIVEBSIDE  MILLS. 


UXITE3>  STATES  SUPREME  COURT. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plflf.  in  Err., 

V. 

RIVERSIDE  MILLS. 

(219  U.  S.  186,  55  L.  ed.  — ,  31  Sup.  Ct. 

Rep.  164.) 

Commerce  —  Federal  power  generally. 

1.  No  question  with  reference  to  the 
power  of  Congress  to  enact  a  regulation  of 
interstate  commerce  can  arise  if  the  regu- 
lating act  be  one  directly  applicable  to  such 
oommerce,  not  obnoxious  to  any  other  pro- 
Tision  of  the  Federal  Constitution,  and  rea- 
sonably adapted  to  the  purpose  by  reason 
of  legitimate  relation  between  such  com- 
merce and  the  rule  provided. 

Same  —  regulating  liability  of  connect- 
ing carriers. 

2.  The  imposition  upon  an  interstate  car- 
rier voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another  state,  of  liability  to  the 
holder  of  the  bill  of  lading  for  a  loss  any- 
where en  route,  with  a  right  of  recovery 
over  against  the  carrier  actually  causing 
the  loss,  which  is  made  by  the  act  of  Feb- 
ruary 4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3154),  §  20, 
as  amended  by  the  act  of  June  29,   190C 


(34  Stat,  at  L.  584,  595,  chap.  3591,  U.  S. 
Comp.  Stat.  Supp.  1909,  pp.  1149,  1166), 
in  spite  of  any  agreement  or  stipulation 
limiting  liability  to  its  own  line,  is  a  valid 
regulation  of  interstate  commerce. 

Constitutional  law  —  freedom  to  con- 
tract —  regulating  liability  of  con** 
nectlng  carriers. 

3.  The  liberty  of  contract  secured  by 
U.  S.  Const.,  5th  Amend.,  was  not  uncon- 
stitutionally denied  by  the  enactment  by 
Congress,  in  the  exercise  of  its  power  under 
the  commerce  clause,  of  the  Carmack 
amendment  of  June  29,  1006,  to  the  act  of 
February  4,  1887,  §  20,  by  which  an  inter- 
state carrier  voluntarily  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  is  made  liable 
to  the  holder  of  the  bill  of  lading  for  a 
loss  anywhere  en  route  in  spite  of  any 
agreement  or  stipulation  to  the  contrary, 
with  a  right  of  recovery  over  against  the 
carrier  actually  causing  the  loss. 

Same  —  due  process  of  law. 

4.  The  property  of  the  initial  carrier  is 
not  taken  in  violation  of  U.  S.  Const.,  5th 
Amend.,  to  pay  the  debt  of  an  independent 
connecting  carrier  whose  negligence  may 
have  been  the  sole  cause  of  a  loss,  by  the 
Carmack  amendment  of  June  29,  1906,  to 
the  act  of  February  4,  1887,  §  20,  under 
which  an  interstate  carrier  voluntarily  re- 
ceiving  property  for  transportation  from  a 


Maine. — Skinner  v.  Hall,  60  Me.  477; 
Grindle  v.  Eastern  Exp.  Co.  67  Me.  317,  24 
Am.  Rep.  31;  Taylor  v.  Maine  C.  R.  Co.  87 
Me.  299,  32  Atl.  905;  Colbath  v.  Bangor  & 

A.  R.  Co.  105  Me.  379,  134  Am.  St.  Rep. 
569,  74  Atl.  918. 

Maryland. — Baltimore  &  0.  R.  Co.  v. 
Green,  25  Md.  72;  Hoffman  v.  Cumberland 
VaHey  R.  Co.  85  Md.  391,  37  Atl.  214. 

Massachusetts. — Nutting  v.  Connecticut 
River  R.  Co.  1  Gray,  502;  Judson  v.  West- 
em  R.  Corp.  4  Allen,  520,  81  Am.  Dec.  718; 
Darling  v.  Boston  &  W.  R.  Corp.  11  Allen, 
295;  Burroughs  v.  Norwich  &  W.  R.  Co.  100 
Mass.  26,  1  Am.  Rep.  78;  Pendergaat  v. 
Adams  Exp.  Co.  101  Mass.  120. 

Michigan. — McMillan  v.  Michigan  South- 
ern &  N.  I.  R.  Co.  16  Mich.  79,  93  Am.  Dec. 
208  {dictum)]  Rickerson  Roller  Mill  Co.  v. 
Grand  Rapids  &  I.  R.  Co.  67  Mich.  110,  34 
N.  W.  269. 

Minnesota. — ^Lawrence  v.  Winona  &  St. 
P.  R.  Co.  15  Minn.  390,  Gil.  313,  2  Am.  Rep. 
130;  Ortt  V.  Minneapolis  &  St.  L.  R.  Co.  36 
Minn.  396,  31  N.  W.  519. 

Mississippi. — Crawford  v.  Southern  R. 
Asso.  51  Miss.  222,  24  Am.  Rep.  626; 
Lowenburg  v.  Jones,  56  Miss.  688,  31  Am. 
Rep.  379;  Illinois  C.  R.  Co.  v.  Kerr,  68 
Miss.  14,  8  So.  330. 

Missouri. — Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.  31  Fed.  247;  Grover  & 

B.  Sewing  Mach.  Co.  v.  Missouri  P.  R.  Co. 
70  Mo.  672,  35  Am.  Rep.  444;  McCarthy  v. 
Terre  Haute  &  I.  R.  Co.  9  Mo.  App.  159; 
Goldsmith  v.  Chicago  &  A.  R.  Co.  12  Mo. 
App.  479;  Crouch  v.  Louisville  &  N.  R.  Co. 
42  Mo.  App.  248;  Eckles  v.  Missouri  P.  R. 
31  L.R.A.(N.S.) 


Co.  72  Mo.  App.  296;  McLendon  v.  Wabash 
K.  Co.  119  Mo.  App.  128,  95  S.  W.  943; 
Connelly  v.  Illinois  C.  R.  Co.  133  Mo.  App. 
310,  113  S.  W.  233. 

New  York. — Van  Santvoord  v.  St.  John, 
6  Hill,  157,  reversing  25  Wend.  660;  Nelson 
V.  Hudson  River  R.  Co.  48  N.  Y.  507 ;  Bab- 
cock  V.  Lake  Shore  &  M.  S.  R.  Co.  49  N.  Y. 
491,  reversing  43  How.  Pr.  317;  Condict  v. 
Grand  Trunk  R.  Co.  54  N.  Y.  500,  affirming 
4  Lans.  106;  Jennings  v.  Grand  Trunk  R. 
Co.  127  N.  Y.  438,  28  N.  E.  394,  affirming 
52  Hun,  227,  5  N.  Y.  Supp.  140;  McKay  v. 
New  York  C.  &  H.  R.  R.  Co.  50  Hun,  563, 
3  N.  Y.  Supp.  708;  Farnsworth  v.  New  York 
C.  &  H.  R.  R.  Co.  88  App.  Div.  320,  84  N. 
Y.  Supp.  658;  Bishawaiti  v.  Pennsylvania 
R.  Co.  92  N.  Y.  Supp.  783;  Thyll  v.  New 
York  &  L.  B.  R.  Co.  92  App.  Div.  513,  87 
N.  Y.  Supp.  345,  affirming  84  N.  Y.  Supp. 
175;  Johnson  v.  Missouri,  K.  &  T.  R.  Co, 
107  App.  Div.  374,  95  N.  Y.  Supp.  182; 
Berkowitz  v.  Chicago,  M.  &  St.  P.  R.  Co. 
109  App.  Div.  878,  96  N.  Y.  Supp.  826: 
Isham  V.  Erie  R.  Co.  112  App.  Div.  612,  98 
N.  Y.  Supp.  609,  affirmed  without  opinion  in 
191  N.  Y.  547,  85  N.  E.  1111;  Klein  v.  Dun- 
lap,  16  Misc.  34,  37  N.  Y.  Supp.  947; 
Soviero  v.  Westcott  Exp.  Co.  47  Misc.  590, 
94  N.  Y.  Supp.  375;  Hirsch  v.  New  York  C. 
A  H.  R.  R.  Co.  50  Misc.  568,  99  N.  Y.  Supp. 
431 ;  Berg  v.  Narragansett  S.  S.  Co.  5  Daly, 
394.  Contra:  Foy  v.  Troy  &  B.  R.  Co.  24 
Barb.  382. 

North  Carolina. — Phillips  v.  North  Caro- 
lina R.  Co.  78  N.  C.  294;  Van  Lindley  v. 
Richmond  &  D.  R.  Co.  88  N.  C.  547 ;  Mere- 
dith V.  Seaboard  Air  Line  R.  Co.  137  N.  C. 
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point  in  one  state  to  a  point  in  another 
state  is  made  liable  to  toe  holder  of  the 
bill  of  lading  for  a  loss  anywhere  en  route, 
in  spite  of  any  agreement  or  stipulation  to 
the  contrary,  with  a  right  of  recovery  over 
against  the  carrier  actually  causing  the 
loss,  since  the  liability  of  the  receiving  car- 
rier which  results  in  such  a  case  is  that  of 
a  principal,  for  the  negligence  of  his  own 
agents. 

Costs  —  attorneys*  fees  —  under  act  to 
regulate  commerce. 

5.  The  attorneys'  fee  taxable  as  a  part 
of  the  costs  under  the  act  of  February  4, 
3887,  §  8,  where  the  cause  of  action  is  the 
doing  of  samething  made  unlawful  by  some 
provision  of  the  act,  or  the  omission  to  do 
something  required  by  the  act,  and  there  is 
a  recovery  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  act,  may 


not  be  taxed  to  the  successful  plaintiff  in  an 
action  by  a  shipper  against  an  initial  car- 
rier for  a  loss  on  a  connecting  line,  in 
which  the  carrier's  liability  is  dependent 
upon  the  Carmack  amendment  of  June  29, 
1906,  since  the  cause  of  action  is  the  loss 
of  property  which  is  in  no  way  traceable 
to  the  violation  of  any  provision  of  the 
statute. 

(January  3,   1911.) 


EIROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Georgia  to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  the 
value  of  goods  lost  after  delivery  by  de- 
fendant to  a  connecting  carrier.     Affirmed. 


478,  50  S.  £.  1;  Watson  v.  Atlantic  Coast 
Line  R.  Co.  146  N.  C.  236,  59  S.  E.  55. 

Oregon. — Taffe  v.  Oregon  R.  &  Nav.  Co. 
41  Or.  64,  68  L.R.A.  187,  67  Pac.  1015,  68 
Pac.  732. 

Pennsylvania. — Clyde  v.  Hubbard,  88  Pa. 
358. 

Rhode  Island. — Knight  v.  Providence  &. 
W.  R.  Co.  13  R.  I.  572,  43  Am.  Rep.  46; 
Harris  v.  Grand  Trunk  R.  Co.  15  R.  I.  371, 
5  Atl.  305. 

Texas. — Hunter  v.  Southern  P.  R.  Co.  70 
Tex.  195,  13  S.  W.  199;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Jackson,  99  Tex.  343,  89  S.  W.  968, 
reversing  (Tex.  Civ.  App.)  86  S.  W.  47; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Brown,  99  Tex. 
349,  89  S.  W.  971,  reversing  (Tex,  Civ. 
App. )  86  S.  W.  54 ;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Zimmerman,  99  Tex.  349,  89  S.  W.  971, 
reversing  (Tex  Civ.  App.)  86  S.  W.  54;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  McAnulty,  7  Tex. 
Civ.  App.  321,  26  S.  W.  414;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Lewine  (Tex.  Civ.  App.)  29  S. 
W.  835.  And  the  Texas  statute  changing 
the  rule  (see  infra,  II.  b,  2  (a)  (1)),  having 
no  application  to  interstate  shipments,  the 
rule  as  to  them  remained  the  same.  Craw- 
ford V.  International  &  G.  N.  R.  Co.  (Tex. 
Civ.  App.)  109  S.  W.  987;  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Noelke  (Tex.  Civ.  App.)  110 
S.  W.  82 ;  Blackburn  v.  Chicago,  R.  I.  &  G. 
R.  Co.  (Tex.  Civ.  App.)  115  S.  W.  874. 
Contra:  Texas  &  P.  R.  Co.  v.  Stephens 
(Tex.  Civ.  App.)   86  S.  W.  933. 

Vermont. — Farmers*  &  M.  Bank  v.  Cham- 
plain  Transp.  Co.  23  Vt.  186,  56  Am.  Dec. 
68;  Brintnall  v.  Saratoga  &  W.  R.  Co.  32 
Vt.  665  Morse  v.  Brainerd,  41  Vt.  550;  Hadd 
V.  United  States  &  C.  Exp.  Co.  62  Vt.  335, 
36  Am.  Rep.  757. 

Virginia.— McConnell  v.  Norfolk  &  W.  R. 
Co.  86  Va.  248,  9  S.  E.  1006. 

West  Virginia. — Roy  v.  Chesapeake  &  O. 
R.  Co. 

United  States. — Michigan  C.  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.  16  Wall.  318,  21 
L.  ed.  297;  Ogdensburg  &  L.  C.  R.  O).  v. 
Pratt,  22  Wall.  123,  22  L.  ed.  827;  Myrick 
V.  Michigan  C.  R.  Co.  107  U.  S.  102,  27  L. 
ed.  325.  1  Sup.  Ct.  Rep.  425;  St.  Louis  Ins. 
Co.  V.  St.  Louis,  V.  T.  H.  &  I.  R.  Co.  104 
31  L.R.A.(N.S.) 


U.  S.  146,  26  L.  ed.  679;  Dixon  v.  Columbus 
&  I.  R.  Co.  Co.  4  Biss.  137,  Fed.  Cas.  No. 
3,929;  Stewart  v.  Terre  Haute  &  I.  R.  Co. 
1  McCrary,  312,  3  Fed.  768;  Harding  v. 
International  Nav.  Co.  12  Fed.  168;  The 
Thomas  McManus,  24  Fed.  509;  Sumner  v. 
Walker,  30  Fed.  261;  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  31  Fed.  247. 

Scotland. — Bain  v.  Bowie,  2  F.  C.    (Sc). 
434. 

These  two  doctrines  differ  solely  in  the 
weight  which  they  attach  to  the  mere  ac- 
ceptance of  the  goods.  Courts  in  jurisdic- 
tions where  the  English  rule  obtains  fre- 
quently say  that,  in  the  absence  of  a  special 
contract,  the  first  carrier  is  only  bound  to 
deliver  the  shipment  to  the  next  connecting 
line  in  good  order.  The  meaning  is,  of 
course,  plain.  There  must  be  a  contract  for 
through  carriage  to  make  the  carrier  liable 
beyond  its  own  line,  but  such  a  contract  is 
to  be  implied  from  the  acceptance  of  the 
goods.  The  wording,  however,  is  almost 
identical  with  the  American  rule.  Examples 
of  such  cases  are  Montgomery  &  W.  P.  R. 
Co.  V.  Moore.  51  Ala.  394;  Lotspeich  v. 
Central  R.  &  Bkg.  Co.  73  Ala.  306;  Kansas 
City,  M.  &  B.  R.  Co.  v.  Foster,  134  Ala.  244, 
92  Am.  St.  Rep.  26,  32  So.  773;  Walter  v. 
Alabama  G.  S.  R.  Co.  142  Ala.  474,  39  So. 
87;  Rome  R.  Co.  v.  Sullivan,  25  Ga.  228: 
Rome  R.  Co.  v.  Sloan,  39  Ga.  636;  Central 
R.  k  Bkg.  Co.  V.  Skellie,  86  Ga.  686,  12  S. 
E.  1017;  Wabash  R.  Co.  v.  Harris,  55  IlL 
App.  159;  Hartley  v.  St.  Louis,  K.  &  N.  W. 
R.  CJo.  115  lowa,*^  612,  89  N.  W.  88;  East 
Tennessee  &  G.  R.  Co.  v.  Nelson,  1  Coldw. 
272. 

"There  is  really  no  great  difference  be- 
tween the  English  and  American  doctrine  on 
this  subject,"  said  the  court  in  Piedmont 
Mfg.  Co.  V.  Columbia  ft  G.  R.  Co.  19  S.  C. 
353.  "The  one  holds  that,  to  exempt  a  car- 
rier from  liability  beyond  its  terminus, 
there  must  be  a  special  contract  to  that  end. 
The  other,  that,  to  make  the  first  carrier  re- 
sponsible, there  must  be  a  special  contract 
to  that  end.  Both  admit  that  the  carrier  is 
not  bound  to  go  beyond  the  terminus,  but 
that  he  may  do  so;  and  if  he  undertakes  to 
do  so;  he  is  bound  by  his  undertaking.    In 
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Statement  by  Mr.  Justice  linrton: 
This  was  an  action  to  recover  the  value 
of  goods  received  by  the  Atlantic  Coast  Line 
Railroad  at  a  point  on  its  line  in  the  state 
of  Georgia  for  transportation  to  points  in 
other  states.  The  agreed  statement  of  facts 
showed  that  the  goods  were  safely  delivered 
by  the  Atlantic  Coast  Line  Railroad  to  con- 
necting carriers,  and  were  lost* while  in 
the  care  of  such  carriers,  and  the  question 
is  whether  the  initial  carrier  is  liable  for 
such   loss. 

The  stipulated  facts  showed  that  the 
goods  were  tendered  to  the  Atlantic  Coast 
Line  Railroad,  and  through  bills  of  lading 
demanded  therefor,  which  were  duly  issued, 
as  averred,  on  the  dates  named  in  the  pe- 
tition.    That  the  goods   so   received  were 


forwarded  over  the  lines  of  the  receiving 
road  and  in  due  course  delivered  to  a  con- 
necting carrier  engaged  in  interstate  ship- 
ment for  continuance  of  the  transportation. 
It  was  also  stipulated  ''that  the  Riverside 
Mill  made  constant  and  frequent  shipments 
over  the  Atlantic  Coast  Line,  and  hud  n 
blank  form  of  receipt,  like  the  attaclied, 
marked  'A,'  which  the  Riverside  Mill  iilled 
out,  showing  what  goods  it  had  loaded  in- 
to cars,  and  the  name  of  the  consignee; 
said  receipt  containing  a  stipulation  that 
the  shipment  is  'per  conditions  of  the  com- 
pany's bill  of  lading,'  and  that  the  Atlan- 
tic Coast  Line  Railroad  Company,  on  said 
receipts  prepared  by  the  Riverside  Mill,  is- 
sued, for  each  of  the  shipments  hereinbefore 


the  one  case,  if  the  contract  contains  no  ex- 
emption, it  is  absolute;  in  the  other,  if 
conditions  are  specified,  they  must  govern. 
This  is  nothing  more  than  saying  that  the 
whole  thing  is  per  contract,  and  that  what- 
ever the  contract  is,  that  must  be  enforced — 
the  legal  construction  being  that  in  the  one 
case,  in  the  absence  of  exemptions,  the  car- 
rier has  contracted  unconditionally  to  de- 
liver; the  other,  with  conditions  inserted, 
they  must  control." 

Singularly  enough,  Muschamp  v.  Lan- 
caster &  P.  J.  R.  Co.  8  Mees.  &  W.  421, 
which  is  almost  universally  recognized  as 
the  leading  case  on  this  question,  instead 
of  laying  down  a  rule  of  law,  merely  held 
that  the  extent  of  the  carrier's  undertaking 
under  the  circumstances  was  a  question  of 
fact  for  the  jury.  The  action  was  one  to 
recover  damages  from  a  carrier,  'arising  out 
of  the  loss  of  a  parcel  directed  to  a  place 
beyond  its  route.  Baron  Rolfe,  in  summing 
up,  told  the  jury  that  where  a  common  car- 
rier takes  into  his  care  a  parcel  directed  to 
a  particular  place,  and  does  not  by  express 
agreement  limit  his  responsibility  to  a  part 
only  of  the  distance,  that  is  prima  facie  evi- 
dence of  an  undertaking  on  his  part  to 
carry  the  parcel  to  tlie  place  to  which  it  is 
<lirected,  although  that  place  be  beyond  the 
limits  within  which  he  professes  in  general 
to  ply  his  trade  of  carrier.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  defend- 
ants obtained  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection.  In  discharging  the 
rule.  Lord  Abinger,  with  whom  the  other 
judges  concurred,  said:  "The  simple  ques- 
tion in  this  case  is,  whether  the  learned 
judge  misdirected  the  jury  in  telling  them 
that,  if  the  case  were  stripped  of  all  other 
circumstances  beyond  the  mere  fact  of 
knowledge  by  the  party  that  the  defendants 
were  carriers  only  from  Lancaster  to  Pres- 
ton, and  if,  under  such  circumstances,  they 
accepted  a  parcel  to  be  carried  on  to  a  more 
distant  place,  they  were  liable  for  the  lo<<8  of 
it,  this  bein^  evidence  whence  the  jury 
might  infer  that  they  undertook  to  carry  it 
in  safety  to  that  place T  I  think  that  in  this 
proposition  there  was  no  misdirection. 
It  is  admitted  by  the  defendants'  counsel 
that  the  defendants'  contract  is  to  do  some- 
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thing  more  with  the  parcel  than  merely  to 
carry  it  to  Preston;  they  say  the  engage- 
ment is  to  carry  to  Preston,  and  there  to 
deliver  it  to  an  agent  who  is  to  carry  it 
further,  who  is  afterwards  to  be  replaced 
by  another,  and  so  on  until  the  end  of  the 
journey.  Now  that  is  a  very  elaborate  kind 
of  contract;  it  is  in  substance  giving  to  the 
carriers  a  general  power  along  the  whole 
line  of  route  to*  make  at  their  pleasure 
fresh  contracts  which  shall  be  binding  upon 
the  principal  who  employed  them.  Sut  if, 
as  it  is  admitted  on  both  sides,  it  is  clear 
that  something  more  was  meant  to  be  done 
by  the  defendants  than  carrying  as  far  as 
Preston,  is  it  not  for  the  jury  to  say  what 
is  the  contract,  and  how  much  more  was 
undertaken  to  be  done  by  them?  Now  it 
certainly  might  be  true  that  the  contract 
between  these  parties  was  such  as  that  sug- 
gested by  the  counsel  for  the  defendants: 
but  other  views  of  the  case  may  be  su^r- 
gested  quite  as  probable;  such,  for  instance, 
as  that  these  railway  companies,  thou£(h 
separate  in  themselves,  are  in  the  habit, 
for  their  own  advantage,  of  making  con- 
tracts, of  which  this  was  one,  to  con- 
vey goods  along  the  whole  line  to  the 
ultimate  terminus,  each  of  them  beinti; 
agents  of  the  other  to  carry  them  forward, 
and  each  receiving  their  share  of  the  profits 
from  the  last.  The  fact  that,  according  to 
the  agreement  proved,  the  carriage  was  to 
be  paid  at  the  end  of  the  journey,'  rather 
connrms  the  notion  that  the  persons  who 
were  to  carry  the  goods  from  Preston  to 
their  final  destination  were  under  the  con- 
trol of  the  defendants,  who  consequently 
exercised  some  influence  and  agency  beyond 
the  immediate  terminus  of  their  own  rail- 
way. Is  it  not  then  a  question  for  the  jury 
to  say  what  the  nature  of  this  contract 
was;  and  is  it  not  as  reasonable  an  infer- 
ence for  them  to  draw  that  the  whole  was 
one  contract,  aa  the  contrary?  I  hardly 
think  they  would  be  likely  to  infer  so  elab- 
orate a  contract  as  that  which  the  defend- 
ants' counsel  sugsrest.  namely,  that,  as  the 
line  of  the  defendants'  railway  terminates 
at  Preston,  it  is  to  be  presumed  that  the 
plaintifT,  who  intrusted  the  goods  to  them, 
made  it  a  part  of  his  bargain  that   they 
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referred  to,  bills  of  lading  on  forms  like 
that  attached,  marked  exhibit  'B.' " 

Upon  the  reverse  side  of  the  bill  of  lad- 
ing were  certain  conditions,  one  of  which 
was  that  "no  carrier  shall  be  liable  for  less 
or  damage  not  occurring  on  its  portion  of 
the  route."  The  tenth  clause  thereof  was 
in  these  words: 

''This  bills  of  lading  is  signed  for  the 
different  carriers  who  may  engage  in  the 
transportation,  severally,  but  not  jointly, 
each  of  which  is  to  be  bound  by  and  have 
the  benefits  of  the  provisions  thereof,  and 
in  accepting  this  bill  of  lading  the  ship- 
per, owner,  and  consignee  of  the  goods,  and 
the  holder  of  the  bill  of  lading,  agree  to 
be  bound  by  all  its  stipulations,  exceptions, 
and  conditions,  whether  printed  or  writ- 
ten." 


The  court  below,  upon  this  state  of  facts, 
instructed  a  verdict  for  the  plaintiff,  upon 
which  there  was  judgment  for  the  amount 
of  the  verdict,  and,  upon  motion  of  the 
plaintiff,  an  attorneys'  fee  of  $100  was 
ordered  to  be  taxed  as  part  of  the  costs  in 
the  case.  Thereupon  error  was  assigned, 
and  this  writ  of  error  sued  out  by  the  rail- 
road conrpany. 

Mr.  Joseph  R.  Lamar,  for  plaintiff  in 
error : 

At  common  law,  except  as  to  gross  neg- 
ligence, the  carrier  could  contract  for  ex- 
emption from  liability. 

1  Hutchinson,  Carr.  3d  ed.  153,  405;  Cau 
V.  Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L. 
ed.  1053,  24  Sup.  Ct.  Rep.  663. 

It  is  just  and  reasonable  that  beyond  its 


should  employ  for  him  a  fresh  agent  both 
at  that  place  and  at  every  subsequent 
change  of  railway  or  conveyance,  and  on 
each  shifting  of  the  goods,  give  such  a 
document  to  the  new  agent  as  should  ren- 
der him  responsible.  Suppose  the  owner  of 
goods  sent  under  such  circumstances,  when 
he  finds  they  do  not  come  to  hand,  conies  to 
the  railway  office  and  makes  a. complaint, 
then,  if  the  defendants'  argument  in  this 
case  be  well  founded,  unless  the  railway 
company  refuse  to  supply  him  with  the 
name  of  the  new  agent,  they  break  their 
contract.  It  is  true  that,  practically,  it 
might  make  no  grreat  difference  to  the  pro- 
prietor of  the  goods  which  was  the  real 
contract,  if  their  not  immediately  furnish- 
ing him  with  the  name  would  entitle  him  to 
bring  an  action  against  them.  But  the 
question  is,  why  should  the  jury  infer  one 
of  these  contracts  rather  than  the  other? 
Which  of  the  two  is  the  most  natural,  the 
most  usual,  the  most  probable?  Besides, 
the  carriage  money,  being  in  this  case  one 
undivided  sum,  rather  supports  the  infer- 
ence that,  although  these  carriers  carry 
only  a  certain  distance  with  their  own  vehi- 
cles, they  make  subordinate  contracts  with 
the  other  carriers,  and  are  partners  inter 
se  as  to  the  carriage  money;  a  fact  of 
which  the  owner  of  the  goods  could  know 
nothing,  as  he  only  pays  the  one  entire  sum 
at  the  end  of  the  journey,  which  they  after- 
wards divide  as  they  please.  Not  only, 
therefore,  is  there  some  evidence  of  this  be- 
ing the  nature  of  the  contract,  but  it  is 
the  most  likely  contract  under  the  circum- 
stances; for  it  is  admitted  that  the  de- 
fendants undertook  to  do  more  than  simply 
to  carry  the  goods  from  Lancaster  to  Pres- 
ton. The  whole  matter  is  therefore  a  ques- 
tion for  the  jury,  to  determine  what  the 
contract  was  on  the  evidence  before  them. 
.  .  .  In  cases  like  the  present,  particular 
circumstances  might,  no  doubt,  be  adduced 
to  rebut  the  inference  which  prima  facie 
must  be  made,  of  the  defendants'  having 
undertaken  to  carry  the  goods  the  whole 
way.  The  taking  charge  of  the  parcel  is  not 
put  as  conclusive  evidence  of  the  contract 
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sued  on  by  the  plaintiff;  it  is  only  prima 
facie  evidence  of  it;  and  it  is  useful  and 
reasonable  for  the  benefit  of  the  public  that 
it  should  be  so  considered." 

This  is  far  from  establishing  a  peculiar 
legal  principle  fixing  the  liability  of  common 
carriers  beyond  their  own  routes,  and  had 
this  decision  always  been  read  with  a  clear 
perception  of  the  distinction  between  law 
and  fact,  and  with  the  practice  of  the  Eng- 
lish judges  to  give  the  jury  their  opinion  of 
the  weight  of  the  evidence  in  mind,  wo 
should  doubtless  have  found  the  courts 
pretty  well  agreed  in  upholding  what  the 
court  in  Mulligan  v.  Illinois  C.  R.  Co.  36 
Iowa,  181,  14  Am.  Rep.  514,  calls  the  third 
view :  viz.,  that  the  mere  acceptance  of  goods 
by  a  comnion  carrier,  marked  to  a  desig- 
nation beyond  the  terminus  of  its  line,  as 
a  matter  of  law,  imports  no  absolute  under- 
taking upon  the  part  of  the  carrier  beyond 
the  end  of  its  road,  but  is  a  matter  of  evi- 
dence to  be  submitted  to  the  jury,  from 
which,  in  connection  with  other  evidence 
produced,  they  are  to  determine  as  a  ques- 
tion of  fact  the  real  engagement  entered 
into.    And  see  infra,  11.  b,  1   (c). 

**lliere  is  no  law  peculiar  to  this  branch 
of  the  contract  of  a  common  carrier,"  said 
Doe,  J.,  in  Gray  v.  Jackson,  61  N.  H.  9,  12 
Am.  Rep.  1.  "There  is  no  law  in  it  except 
the  elementary  and  general  principles  ap- 
plicable to  all  contracts,  that  a  contract  is 
a  mutual  understanding,  and  that  a  party 
may  be  estopped  to  deny  that  his  under- 
standing was  such  as  he  induced  the  other 
party  to  believe  it  to  be.  All  the  rest  of  the 
question  whether  by  implied  contract  a  car- 
rier undertook  to  carry  goods  beyond  his 
route  is  a  question  of  fact,  to  be  determined 
upon  the  evidence  by  the  tribunal  authorized 
to  try  the  questions  of  fact  involved  in  the 
issue." 

(h)  Quoting,      exacting^      or     sharing 
through  rate. 

If  the  mere  acceptance  of  a  through  ship- 
ment creates  an  implied  contract  for 
through  carriage,  a  fortiori  will  acceptance 
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line  it  shall  not  be  liable  unless  by  virtue 
of  a  special  contract. 

Myrick  ▼.  Michigan  C.  R.  Co.  107  U.  8. 
102,  27  L.  ed.  325,  1  Sup.  Ct.  Rep.  425. 

The  statute  depriving  the  carrier  of  this 
ancient  right  to  make  a  "just  and  reason- 
able" contract  is  contrary  to  the  5th 
Amendment. 

Allgeyer  y.  Louisiana,  165  U.  8.  589,  41 
L.  ed.  835,  17  Sup.  Ct.  Rep.  427;  Lochner 
V.  New  York,  198  U.  S.  45,  49  L.  ed.  937, 
25  Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas. 
1133;  Adair  v.  United  States,  203  U.  S. 
161,  174,  52  L.  ed.  436,  442,  28  Sup.  Ct. 
Rep.  277,  13  A.  ft  E.  Ann.  Cas.  764. 

The  statute,  in  providing  that  the  initial 
carrier  shall  issue  a  bill  of  lading,  and 
shall  be  liable  to  the  holder  of  the  bill  of 
lading  for  any  damage  caused  by  any  con- 


necting carrier,  makes  the  initial  carrier 
liable  for  the  debts  of  the  connecting  car- 
rier, in  violation  of  the  5th  Amendment. 

Atty.  Gen.  v.  Old  Colony  R.  Co.  160 
Mass.  62,  22  L.R.A  112,  35  N.  E.  252;  Nor- 
folk &  W.  R.  Co.  V.  Stuart's  Draft  Mill 
Co.  109  Va.  184,  63  S.  E.  415;  McCann  v. 
Eddy  (Mo.)  27  S.  W.  542;  Cooley,  Const. 
Lim.  7th  ed.  150;  Lindsay  &  P.  Co.  v. 
Mullen,  176  U.  S.  143,  155,  44  L.  ed.  407, 
411,  20  Sup.  Ct.  Rep.  325;  Camp  v.  Rogers, 
44  Conn.  297;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  Am.  St  Rep.  609,  47  N.  E.  303: 
Ohio  &  M.  R.  Co.  V.  Lackey,  78  111.  55; 
Knoxville  Traction  Co.  v.  McMillan,  111 
Tenn.  521,  65  L.R.A.  296,  77  S.  W.  665; 
Woodward  v.  Central  Vermont  R.  Co.  180 
Mass.  599,  62  N.  E.  1053;  Missouri  P.  R. 
Co.  V.  Nebraska,  217  U.  8.  106,  205,  54  L. 


coupled  with  the  receipt  of  the  through  rate 
have  that  effect;  Scotthom  v.  South 
^statfordshire  R.  Co.  8  Exch.  341 ;  Louisville 
A  N.  R.  Co.  ▼.  ileyer,  78  Ala.  597 ;  St.  John 
v.  Southern  Exp.  Co.  (U.  S.  C.  C.  S.  D. 
Ala.)  1  Woods,  612,  Fed.  Cas.  No.  12,228; 
St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Randle,  85 
Ark.  127,  107  S.  W.  669 ;  Adams  Exp.  Co.  r. 
Wilson,  81   111.  339. 

A  railway  company  which  receives  from 
a  consignor  at  the  latter's  warehouse  freight 
to  be  conveyed  from  its  depot  in  another 
portion  of  the  same  city  to  a  point  of  desti- 
nation beyond  its  line,  the  cars  being  fur- 
nished on  the  consignor's  request,  and  ex- 
acts from  such  consignor  the  entire  freight 
charges,  is  the  initial  carrier,  and  as  such  is 
responsible  for  any  liability  for  loss  or  dam- 
age of  the  goods  in  course  of  transportation, 
although  another  railway  company  owns  the 
track  leading  from  the  warehouse  to  such 
depot,  and  receives  compensation  for  the 
trackage  or  transfer,  but  received  no  portion 
of  the  freight  charges,  and  did  not  under- 
take the  through  transportation.  Savannah, 
F.  &  W.  R.  Co.  V.  Commercial  Guano  Co. 
103  Ga.  590,  30  S.  E.  555. 

And  see  infra,  II.  b,  1  (c), — Parker  v. 
Grand  Trunk  R.  Co.  3  Ont.  Week.  Rep.  651. 

Even  in  jurisdictions  where  the  Ameri- 
can rule  obtains,  some  of  the  cases  hold  that 
the  prepayment  of  the  through  freight  im- 
ports an  undertaking  by  the  nrst  carrier  to 
carry  the  whole  distance  (Eckles  v.  Mis- 
souri P.  R.  Co.  112  Mo.  App.  240,  87  S.  W. 
99;  Chouteaux  v.  Leech,  18  Pa.  224,  57  Am. 
Dec.  602;  Baltimore  &  P.  S.  B.  Co.  v.  Brown, 
54  Pa.  77) ;  or  is,  at  least,  some  evidence  of 
such  a  contract  (Crouch  v.  Louisville  &  N. 
R.  Co.  42  Mo.  App.  248;  Eckles  v.  Missouri 
P.  R.  Co.  72  Mo.  App.  296;  Mann  v.  Birch- 
ard,  40  Vt.  326,  94  Am.  Dec.  398;  Ogdens- 
burg  &  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  123, 
22  L.  ed.  827). 

Evidence  that  the  carrier's  agent  was  told 
to  what  point  the  goods  were  to  be  shipped, 
and  was  asked  the  rate  to  that  point,  and 
collected  the  entire  charge,  giving  the  ship- 
per a  writing  which  in  no  way  indicated 
that  the  carrier  was  not  undertaking  to 
31  L.R.A.(N.S.) 


ship  the  goods  to  their  destination  beyond 
its  line,  is  sufficient  to  authorize-  the  jury 
to  conclude  that  he  undertook  such  ship- 
ment. Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Bryant,  36  Ind.  App.  340,  75  N.  E.  829. 

A  contract  providing  for  the  shipment  of 
live  stock  to  Kansas  City,  on  which  the 
carrier  received  the  through  freight  to  the 
Kansas  City  stockyards,  which  was  the 
place  of  business  of  the  consignee,  is  an 
undertaking  for  through  shipment  to  that 
point,  and  not  merely  to  its  own  Kansas 
City  station.  Jones  v.  St.  Louis  &  S.  F.  R. 
Co.  89  Mo.  App.  653. 

One  of  several  carriers  forming  by  agree- 
ment a  continuous  line  for  through  trans- 
portation for  one  price,  which  accepts  goods 
for  transportation 'on  a  connecting  line,  and 
receives  the  through  freight  rate,  to  be  di- 
vided among  the  several  carriers  in  the  pro- 
portions fixed  by  such  agreement,  is  bound, 
by  implied  agreement,  to  carry  the  goods,  or 
see  that  they  are  carried,  to  their  final  desti- 
nation, and  is  liable  for  a  loss  happening  on 
any  part  of  the  connecting  line.  Nashua 
Lock  Co.  V.  Worcester  &  N.  R.  Co.  48  N.  H. 
339,  2  Am.  Rep.  242. 

See  also  infra.  II.  b,  1  (c), — Hill  Mfg. 
Co.  V.  Boston  &  L.  R.  Corp.  104  Mass.  122, 
6  Am.  Rep.  202. 

Other  cases  hold  that  the  prepayment  of 
the  through  rate  is  too  unimportant  a 
circumstance  to  justify  any  inference  of  a 
through  contract  making  the  carrier  liable 
beyond  its  own  route;  Pennsylvania  Co.  v. 
Dickson,  31  Ind.  App.  451,  67  N.  E.  538; 
Taylor  v.  Maine  C.  R.  Co.  87  Me.  299,  32 
Atl.  905;  Meredith  v.  Seaboard  Air  Line  R. 
Co.  137  N.  C.  478,  50  S.  E.  1;  Gulf,  W.  T. 
&  P.  R,  Co.  V.  Griffith  (Tex.  Civ.  App.)  24 
S.  W.  362. 

Any  inference  of  a  contract  for  through 
carriage,  which  may  be  drawn  from  the  ac- 
ceptance of  a  through  freight  rate  on  a  ship- 
ment consigned  to  a  point  beyond  the  car- 
rier's line,  may  be  rebutted  by  evidence  of 
facts  inconsistent  with  the  existence  of  such 
a  contract. 

Such  is  the  case  where  there  is  evidenc 
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ed.  727,  730,  30  Sup.  Ct.  Rep.  461;  Durkin 
V.  Kingston  Coal  Co.  171  Pa.  203,  29  L.R.A. 
808,  60  Am.  St.  Rep.  805,  33  Atl.  237;  Wil- 
liams V.  Thacker  Coal  &  Coke  Co.  44  W. 
Va.  699,  40  L.R.A.  812,  30  S.  E.  107. 

Wherever  through  and  joint  rates  arc 
made,  at  does  not  make  one  carrier  liable 
for  the  contracts  of  another;  does  not  bind 
road  to  road  in  the  sense  that  the  two  are 
used  or  operated  by  either  corporation. 
There  is  neither  unity  of  ownership  nor 
unity  of  operation,  but  only  a  singleness 
of  charge  and  a  continuity  of  transporta- 
tion over  connecting  roads. 

Chicago  &>  X.  W^.  R.  Co.  v.  Osborne,  4 
Inters.  Com.  Rep.  257,  3  C.  C.  A.  347,  10 
U.  S.  App.  430,  52  Fed.  916;  Interstate 
Commerce  Commission  v.  Stickney,  215  U. 


S.  98,  106,  54  L.  ed.  112,  114,  30  Sup.  Ct 
Rep.  66;  Penn  Ref.  Co.  v.  Western  New 
York  &  P.  R.  Co.  208  U.  S.  208,  222,  52 
L.  ed.  466,  462,  28  Sup.  Ct  Rep.  268. 

The  initial  carrier  is  not  liable  on  the 
ground  stated  in  Smeltzer  v.  St.  Louis  & 
S.  F.  R.  Co.  158  Fed.  661,  that  the  act 
became  a  part  of  the  contract,  for  if  the 
act 'is  void,  it  imposes  no  duties,  and  is  as 
though  it  had  never  been  passed. 

Norton  v.  Shelby  County,  118  U.  S.  426, 
30  L.  ed.  178,  6  Sup.  Ct  Rep.  1121;  Cleve- 
land V.  Clements  Bros.  Constr.  Co.  67  Ohio 
St  197,  69  L.R.A.  775,  93  Am.  St  Rep. 
670,  65  N.  E.  885;  People  ex  rel.  Rodgers 
V.  Coler,  166  N.  Y.  1,  62  L.R.A  814,  82 
Am.  St.  Rep.  605,  59  N.  E.  716. 

The  contract  under  which  the  goods  were 


that,  at  the  request  of  the  shipper,  the 
amount  of  the  freight  on  the  connecting  line 
was  ascertained,'  and  the  money  taken  and 
forwarded  by  the  initial  carrier  to  pay  such 
freight  for  the  shipper.  McKay  v.  New 
York  C.  &  H.  R.  R.  Co.  50  Hun,  563,  3  N. 
Y.  Supp.  708. 

The  same  is  true  where  the  terms  of  the 
formal  contract  of  shipment  explicitly  con- 
line  the  carrier's  undertaking  to  its  own 
line.  Fremont,  E.  &  M.  Valley  R.  Co.  v. 
New  York,  C.  &  St  L.  R.  Co.  (Union  State 
Bank  v.  Fremont,  E.  &  M.  Valley  R.  Co.) 
66  Neb.  159,  59  L.R.A.  939,  92  N.  W.  131. 

As  to  what  provisions  in  the  contract  of 
shipment  have  such  restrictive  effect,  see 
infra,  II.  e,  2,  and  see  also  infra,  II.  b,  1 
(c), — St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer, 
38  Neb.  463,  22  L.R.A.  335,  4  Inters.  Com. 
Rep.  494,  56  N.  W.  957;  Fowles  v.  Great 
Western  R.  Co.  7  Exch.  699. 

There  is  no  special  contract  making  a 
carrier  liable  for  a  loss  occurring  beyond  its 
own  line,  arising  out  of  the  delivery  to  it 
for  transportation  of  a  shipment  consigned 
to  a  point  beyond  such  line,  and  the  receipt 
of  the  freight  for  the  entire  distance,  where 
all  of  the  parties  knew  that  a  part  of  the 
transportation  must  be  by  a  connecting  line 
and  that  the  freight  was  to  be  divided  be- 
tween the  two  carriers,  and  the  goods  were 
receipted  for  and  received  for  transportation 
generally,  without  naming  any  place  to 
which  they  were  to  be  sent  Washburn  & 
M.  Mfg.  Co.  v.  Providence  &  W.  R.  Co.  113 
Mass.  490. 

An  express  company  is  not  liable  for  a 
loss  beyond  its  own  line,  where  its  agent, 
although  accepting  the  through  charges,  told 
the  shipper  he  could  bill  the  shipment  only 
to  the  terminus  of  its  route,  and  there  was 
no  business  arrangement  between  the  two 
carriers  other  than  a  custom  to  accept  pack- 
ages from  and  deliver  them  to  each  other 
to  complete  the  transportation,  each  re- 
ceiving from  or  paying  to  the  other  the 
charges  for  the  local  transportation.  Hadd 
V.  United  States  &  C.  Exp.  Co.  52  Vt.  335. 
36  Am.  Rep.  757. 

The  mere  fixing  of  a  through  rate  will  not 
justify  the  inference  of  a  contract  for  :i 
:i\  L.R.A.  (X.S.) 


through  shipment,  even  in  a  jurisdiction 
where  the  English  rule  obtains.  Carter  v. 
Chicago,  M.  &  St  P.  R.  Co.  (Iowa)  125  N. 
W.  94. 

And,  a  fortiori,  is  this  the  case  where  the 
American  rule  •  obtains.  Wehmmann  v. 
Minneapolis,  St.  P.  k  S.  Ste.  M.  R.  Co.  58 
Minn.  22,  59  N.  W.  546;  McCarthy  v.  Terre 
Haute  &  I.  R.  Co.  9  Mo.  App.  159;  Gold- 
smith V.  Chicago  &  A.  R  Co.  12  Mo.  App. 
479;  Crouch  v.  Louisville  &  N.  R,  Co.  42 
Mo.  App.  248;  Bennitt  v.  Missouri  P.  RI  Co. 
46  Mo.  App.  656:  Holloway  v.  Wabash  R. 
Co.  62  Mo.  App.  53;  McConnell  v.  Norfolk 
&  W.  R.  Co.  86  Va.  248,  9  S.  E.  1006; 
Myrick  v.  Michigan  C.  R.  Co.  107  U.  S.  102, 
27  L.  ed.  325,  1  Sup.  Ct.  Rep.  425;  Stewart 
V.  Terre  Haute  &  I.  R.  Co.  1  McCrary,  312, 
3  Fed.  768;  Sumner  v.  Walker,  30  Fed. 
261. 

Very  little  significance  can  be  attached 
to  the  mere  giving  by  a  carrier  of  a  througii 
rate  upon  goods  destined  to  a  point  beyond 
its  own  line,,  and  any  doubt  arising  out  of 
that  circumstance  is  removed  where  the  bill 
of  lading  contains  provisions  inconsistent 
with  the  existence  of  a  contract  for  through 
carriage.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  N.  K.  Fairbanks  &  Co.  33  C.  C.  A.  611,  62 
U.  S.  App.  231,  90  Fed.  467. 

A  contract  for  through  carriage  cannot  be 
deduced  from  a  guaranty  that  the  through 
freight  shall  not  exceed  a  specified  rate, 
where  the  carrier  expressly  confined  its 
undertaking  to  transportation  over  its  own 
line.  Schneider  v.  Evans,  25  Wis.  241,  3 
Am.  Rep.  56. 

The  quoting  of  a  through  rate  is  im- 
material where  the  bill  of  lading  confines 
the  carrier's  undertaking  to  its  own  line. 
Ricketts  v.  Baltimore  &  O.  R.  Co.  69  N.  Y. 
637,  affirming  4  Lans.  446. 

As  to  what  provisions  in  the  contract  of 
shipment  have  such  restrictive  effect,  see 
infra,  II.  e,  2. 

In  ^tna  Ins.  Co.  v.  Wheeler,  49  N.  Y. 
616,  afiirniing  5  Lans.  480,  which  was  an 
action  afrainst  a  connecting  carrier  claim- 
ing the  benefit  of  exemptions  from  liability 
in  the  contract  of  the  initial  carrier,  it  was 
held  that  fixing    the    through  rate,  in 
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received  is  an  entirety.  Part  of  it  cannot 
be  laid  hold  of  to  acquire  interstate  juris- 
diction, and  the  balanoe  ignored,  whereby 
interstate  relation  is  stipulated  to  cease  in 
law  when  it  ceases  in  fact  by  delivery  to 
the  next  carrier. 

McCarn  v.  International  &  G.  N.  R.  Co. 
84  Tex.  352,  16  L.R.A.  39,  31  Am.  St.  Rep. 
51,  19  S.  W.  649;  Hartley  ▼.  St.  Louis,  K. 
A  N.  W.  R.  Co.  115  Iowa,  612,  89  N.  W. 
88;  Dubuque  ft  S.  C.  R.  Co.  v.  Richmond, 
19  Wall.  689,  22  L.  ed.  176;  Myrick  v. 
Michigan  C.  R.  Co.  107  U.  S.  110,  27  L. 
ed.  327,  1  Sup.  Ct.  Rep.  425. 

The  Carmack  amendment  was  intended  to 
compel  the  initial  carrier  to  issue  a  bill 
of  lading,  to  make  it  liable  for  damage  by 
a  connecting  carrier,  and  to  prevent  con- 


tracts of  exemption  from  the  liability  here- 
by imposed,  and  thereby  to  change  the 
common  law,  which  required  no  bill  of  lad- 
ing, which  permitted  contracts  for  exemp- 
tion from  liability,  and  also  to  legislate 
directly  contrary  to  the  Missouri  statute, 
which  the  courts  held  did  not  require  the 
initial  carrier  to  assume  liability  beyond 
its  line,  but  permitted  contracts  of  ex- 
emption. 

1  Hutchinson,  Carr.  §  152;  Missouri,  K. 
&  T.  R.  Co.  V.  McCann,  174  U.  S.  580,  43 
L.  ed.  1093,  19  Sup.  Ct.  Rep.  755. 

The  provision  as  to  attorneys'  fees  also 
takes  property  without  due  process  of  law. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  160,  162,  41  L.  ed.  666,  670,  671,  17 
Sup.  Ct.  Rep.  255. 


cordance  with  an  agreement  between  the 
carriers  to  transport  through  freight  over 
their  respective  lines,  and  to  divide  the 
compensation  therefor  as  provided  in  such 
agreement,  did  not  convert  into  a  contract 
for  through  carriage  the  express  agreement 
of  the  initial  carrier  to  deliver  the  goods  at 
its  terminus  to  be  forwarded  to  final  desti- 
nation by  other  carriers.  And  this  case  was 
followed  in  Edsall  v.  Camden  &  A.  R.  & 
Transp.  Co.  60  N.  Y.  661,  where  the  initial 
carrier,  though  guarantying  the  through 
rate,  expressly  agreed  only  to  transport  the 
shipment  to  a  station  on  its  line,  and  there 
deliver  it  to  a  connecting  carrier,  where  the 
former's  responsibility  aS  a  common  car- 
rier should  cease. 

The  giving  of  a  through  rate,  and  the  ac- 
ceptance of  goods  consigned  to  a  point 
beyond  its  own  line,  will  not  make  the 
initial  carrier  liable  as  a  carrier  beyond 
such  line,  where  the  shipper  ktaew  that  the 
goods  must  pass  over  a  connecting  line,  and 
the  terms  of  the  bill  of  lading  were  incon- 
sistent with  the  existence  of  a  contract  for 
through  carriage.  McEacheran  v.  Michigan 
C.  R.  Co.  101  Mich.  264,  59  N.  W.  612. 

See  also  infra,  II.  b,  1  (c), — ^Robinson  v. 
New  York  &  T.  S.  S.  Co.  63  App.  Div.  211, 
71  N.  Y.  Supp.  424. 

An  undertaking  to  carry .  live  stock  over 
the  line  of  an  independent  company  oper- 
ating transfer  tracks  from  the  different 
railway  terminals  in  a  city  to  the  local 
stockyards,  which  would  make  the  initial 
carrier  liable  for  the  negligent  delay  of  the 
transfer  company,  cannot  be  inferred  from 
the  acceptance  by  a  railway  company  of  a 
shipment  of  cattle  consigned  to  such  city, 
and  the  issuance  of  a  bill  of  lading  there- 
for fixing  a  through  rate  for  the  entire 
transportation,  where  the  shipper's  agent 
knew  that  it  was  the  custom  for  the 
switching  or  terminal  company  to  haul  the 
cars  from  the  railway  terminals  to  the  stock 
yards.  Carter  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa)  125  N.  W.  94. 

But  evidence  that  a  shipper  was  quoted 
through  rates,  which  he  accepted,  and  that 
notice  of  such  rates  was  given  the  local 
freight  agents  by  the  assistant  general 
31  L.R.A.(N.S.) 


freight  agent,  sustains  a  finding  that  the 
agreement  was  such  that  an  unqualified  de- 
livery and  acceptance,  of  the  freight  im- 
ported an  undertaking  to  transport  the 
freight  to  its  final  destination.  Jennings 
V.  Grand  Trunk  R.  Co.  127  N.  Y.  438,  28  N. 
E.  394,  affirming  52  Hun,  227,  5  N.  Y.  Supp. 
140. 

And  a  special  agreement  by  a  carrier  to 
transport  a  through  shipment  by  the  vessel 
of  a  connecting  carrier  sailing  on  a  desig- 
nated date  results  from  the  acceptance  by 
the  shipper  of  a  through  rate  for  a  shipment 
"to  be  forwarded"  ina  such  steamer,  which 
rate  was  quoted  with  notice  that  it  was  of 
vital  importance  that  the  shipment  should 
be  transported  promptly,  and  should  go  for- 
ward by  the  earliest  possible  steamer  with- 
out delay,  in  order  to  enable  the  shipper  to 
fulfil  a  proposed  agreement  which  it  was 
about  to  make  for  the  sale  of  the  goods  at 
the  final  destination,  and  which  would  re- 
quire delivery  there  at  a  fixed  date.  North- 
em  P.  R.  Co.  V.  American  Trading  Co.  195 
U.  S.  439,  49  L.  ed.  269,  25  Sup.  Ct. 
Hep.  84. 

A  railroad  company  whose  line  extends 
from  Atlanta  to  West  Point,  Georgia,  hav- 
ing received  at  Atlanta  goods  for  shipment, 
consigned  to  Dallas,  lexas,  and  having 
fixed  by  contract  with  the  consignor  the  rate 
of  freight  for  the  whole  distance,  apportion- 
ing a  part  of  the  same  amongst  three  car- 
riers, itself  included,  to  New  Orleans,  and 
assessing  the  balance  for  the  transportation 
beyond  New  Orleans,  the  contract  was, 
prima  facie,  a  "through  contract,"  and 
bound  the  initial  company  for  performance 
to  Dallas,  the  point  of  destination.  This 
was  so,  notwithstanding  the  named  rate  was 
made  subject  to  change  without  notice,  tho 
effect  being  to  limit  the  agreed  special  rate 
to  the  particular  shipments  with  reference 
to  which  the  rate  was  established,  but  not 
to  allow  any  change,  either  along  or  at  the 
terminus  of  the  route,  which  would  affect 
those  shipments.  Atlanta  &  W.  P.  R.  Co. 
V.  Texas  Grate  Co.  81  Ga.  602,  9  S.  E.  600. 

See  also,  infra,  II.  b,  1  (c), — ^Morse  v. 
Brainerd,  41  Vt.  550;  Mallory  v.  Burrett, 
1  E.  D.  Smith,  234;  Berg  ▼.  Narragansett 
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Messrs.  Charles  R.  Moorman,  Benja- 
min D.  Warfleld,  and  Henry  Ijane 
Stone,  also  for  plaintiff  in  error. 

Messrs.  John  Maynard  Harlan  and 
Liewls  W.  McCandless,  amici  curux: 

Under  the  terms  of  the  bill  of  lading, 
taking  no  account  of  the  Hepburn  law,  the 
defendant  was  entitled  to  a  judgment  here- 
in; and  the  judgment  for  plaintiffs  was 
predicated  directly  and  solely  on  the  Hep- 
burn law. 

Palmer  v.  Atchison,  T.  &  S.  F.  R.  Co.  101 
Cal.  J  87,  35  Pac.  630;  Myrick  v.  Michigan 
C.  R.  Co.  107  U.  S.  102,  27  L.  ed.  325,  1 
Sup.  Ct.  Rep.  425;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Denver  &  N.  O.  R.  Co  110  U.  S. 
067,  28  L.  ed.  293,  4  Sup.  Ct.  Rep.  185; 
Pennsylvania  R.  Co.  v.  Jones,  155  U.  S. 
333,  39  L.  ed.  176,  16  Sup.  Ct.  Rep.  136: 
Coats  v.  Chicago,  R.  I.  &  P.  R.  Co.  239 
111.  164,  87  N.  E.  929;  Liverpool  &  G.  W. 


Steam  Co.  y.  Pheniz  Ins.  Co.  (The  Mon- 
tana), 129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  469;  St  Louis  Ins.  Co.  ▼.  St.  Louis, 
V.  T.  H.  &  I.  R.  Co.  104  U.  S.  146,  26 
L.  ed.  679;  Mather  v.  American  Exp.  Co. 
9  Biss.  293,  2  Fed.  49;  North  Pennsylvania 
R.  Co.  V.  Commercial  Nat.  Bank,  l23  U.  S. 
727,  31  L.  ed.  287,  8  Sup.  Ct.  Rep.  266; 
3  Hutchinson,  Carr.  3d  ed.  1906,  §  1348; 
Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518, 
7  L.R.A.  280,  18  Am.  St.  Rep.  381,  44 
N.  W.  800;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Renfroe,  82  Ark.  143,  10  L.R.A.(N.S.)  317, 
118  Am.  St.  Rep.  58,  100  S.  W.  889. 

The  provision  of  the  Hepburn  law  here 
in  question  is  not  a  regulation  of  commerce 
within  the  purview  of  the  Constitution,  and 
Congress  had  no  power  to  enact  this  pro- 
vision. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356;  Henderson  v.  New  York    (Hen- 


S.  S.  Co.  6  Daly,  394;  Central  R.  &  Bkg. 
Co.  V.  Georgia  Fruit  &  Vegetable  Exchange, 
91  Ga.  389,  17  S.  E.  904;  infra,  IL  c,  4 
(f),— Harris  v.  Grand  Trunk  R.  Co.  15  R. 
I.  371,  5  Atl.  305;  Wahl  v.  Holt,  26  Wis. 
703;  Peet  v.  Chicago  &  N.  W.  R.  Co.  19 
Wis.  119,  20  Wis.  594,  91  Am.  Dec.  446; 
Central  R.  &  Bkg.  Co.  v.  Hasselkus,  91  Ga. 
382,  44  Am.  St.  Rep.  37,  17  S.  E.  838. 

A  quotation  of  a  through  rate  for  a  ship- 
ment does  not  make  the  "wharfingers"  re- 
sponsible as  carriers  for  loss  on  any  part  of 
the  route,  where,  from  the  course  of  business 
between  the  parties,  whenever  goods  were 
received  by  tne  wharfingers,  they  issued  a 
receipt  to  the  effect  that  they  will  receive 
the  goods  on  the  wharf  and  lighter  them 
on  board  ship,  but  that  once  on  board  their 
liability  ceases,  since  this  shows  that  the 
contract  was  for  lighterage  only,  and  not 
for  carriage.  Pontifex  v.  Hartley,  62  L.  J. 
Q.  B.  N.  S.  196. 

Requiring  a  guaranty  from  the  shipper  of 
the  payment  of  the  through  freight,  while 
an  important  circumstance  tending  to  show 
a  contract  for  through  transportation  on 
the  part  of  a  carrier  receiving  goods  con- 
signed to  a  point  beyond  its  own  line,  is  not 
conclusive.  Illinois  C.  R.  Co.  v.  Kerr,  68 
Miss.  14,  8  So.  330. 

The  payment  at  ultimate  destination  of 
the  freight  charge  for  the  carriage  over  the 
whole  route,  to  be  divided  between  the  dif- 
ferent carriers,  does  not  import  any  further 
imdertaking  on  the  part  of  the  initial  car- 
rier than  to  carry  to  the  terminus  of  its 
route,  and  to  forward  from  that  point  to 
final  destination.  Camden  ft  A.  R.  Co.  v. 
Forsyth,  61  Pa.  81;  The  Thomas  McManus, 
24  Fed.  509. 

See  also  infra,  II.  b,  1  (c), — Berg  v.  Nar- 
ragansett  S.  S.  Co.  5  Daly,  394;  Mann  v. 
Birchard,  40  Vt.  326,  94  Am.  Dec.  398;  Con- 
verse V.  Norwich  &  N.  Y.  Transp.  Co.  33 
Conn.  166;  infra,  II.  &  4  (d), — Missouri 
P.  R.  Co.  V.  Ryan,  2  Tex.  App.  Civ.  Cas. 
(Willson)  378;  White  ▼.  Weir,  33  App. 
l)iv.  145,  63  N.  Y.  Supp.  465. 
31  L.R.A.(N.S.) 


(c)  Other     sifffUficant     circumstances  f 
question  for  jury. 

An  understanding  by  which  a  carrier  is 
to  be  bound  for  a  loss  occurring  beyond  its 
own  line  may  be  shown  by  the  existence  of 
circumstances  from  which  it  should  be  in- 
ferred. Harding  v.  International  Nav.  Go. 
12  Fed.  168;  Falvey  v.  Georgia  R.  Co.  76 
Ga.  597,  2  Am.  St.  Rep.  58,  overruling 
Baugh  V.  McDaniel,  42  Ga.  642;  Grindle  v. 
Eastern  Exp.  Co.  67  Me.  317,  24  Am.  Rep. 
31;  Page  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
7  S.  D.  297,  64  N.  W.  137;  Morse  v.  Brain- 
erd,  41  Vt.  550. 

The  question  is  one  of  fact  for  the  jury. 
Chicago,  I.  &  L.  R.  Co.  v.  Woodward,  164 
Ind.  360,  72  N.  E.  558,  73  N.  E.  810;  Illi- 
nois C.  R.  Co.  V.  Jonte,  13  111.  App.  424; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Bryant, 
36  Ind.  App.  340,  75  N.  E.  829;  Carter  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  125  N. 
W.  94;  Pendergast  v.  Adams  Exp.  Co.  101 
Mass.  120  (where  the  court,  citing  Lowell 
Wire  Fence  Co.  v.  Sargent,  8  Allen,  189, 
limited  the  application  of  this  principle  to 
cases  where  there  is  no  charter  to  indicate 
the  limits  of  the  carrier^s  business,  and  no. 
written  agreement  between  carrier  and  ship- 
per) ;  Crawford  v.  Southern  R.  Asso.  61 
Miss.  222,  24  Am.  Rep.  626;  Gray  v.  Jack- 
son, 51  N.  H.  9,  12  Am.  Rep.  1 ;  Ogdensburg 
&  L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22 
L.  ed.  827. 

The  evidence  from  which  the  undertaking 
for  through  carriage  is  to  be  inferred  should 
be  clear  and  satisfactory.  Grindle  v.  East- 
em  Exp.  Co.  67  Me.  317,  24  Am.  Rep.  31; 
Roy  v.  Chesapeake  &  O.  R.  Co. ;  The  Thom- 
as McManus,  24  Fed.  509 ;  Myrick  v.  Michi- 
gan C.  R.  Co.  107  U.  S.  102,  27  L.  ed.  325, 
1  Sup.  Ct.  Rep.  426. 

A  contract  on  the  part  of  the  owners  of 
a  steamer  to  transport  a  shipment  beyond 
the  terminus  of  its  line  cannot  be  inferred 
from  the  fact  that  the  boat  makes  a  connec- 
tion there  with  a  railway  on  which  the 
shipment  must  be  forwarded  in  order  to 
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deraon  ▼.  Wickham)  92  U.  S.  250,  23  L.  ed. 
643;  Chy  Lung  v.  Freeman,  02  U.  S.  275, 
23  L.  ed.  550;  Lochner  ▼.  New  York,  19S 
XJ.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  A.  &  E.  Ann.  Cas.  1133;  Morgan's 
L.  ft  T.  R.  &  S.  S.  Co.  V.  Board  of  Health, 
118  U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct. 
Rep.  1114;  Compagnie  Francaise  de  Navi- 
gation a  Vapeur  v.  State  Bd.  of  Health, 
186  U.  6.  380,  46  L.  ed.  1209,  22  Sup.  Ct. 
Rep.  811;  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  ed.  23;  M'Culloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579;  Hepburn  v.  Griawold, 
8  Wall.  603,  19  L.  ed.  513;  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  ed.  436,  28 
Sup.  Ct  Rep.  277,  13  A.  ft  E.  Ann.  Cas. 
764;  International  Textbook  Co.  v.  Pigg» 
217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A.(N.S.) 
493,  30  Sup.  Ct  Rep.  481;  Northern  Se- 
curities Co.  y.  United  States,  193  U.  S.  197, 
48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436;  Lot- 


tery Case  (Champion  y.  Ames)  188  U.  S. 
321,  47  L.  ed.  492,  23  Sup.  Ct  Rep.  321, 
13  Am.  Crim.  Rep.  561;  Johnson  v.  South- 
ern P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct  Rep.  158;  Employers'  Liability 
Cases  (Howard  y.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  52  L.  ed.  463,  28  Sup.  Ct.  Rep. 
141;  Hooper  y.  California,  155  U.  S.  648, 
39  L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15 
Sup.  Ct  Rep.  207;  Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  ed.  819;  Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  ed.  290,  19 
Sup.  Ct  Rep.  40;  New  York,  L.  E.  ft  W. 
R.  Co.  V.  Pennsylvania,  168  U.  S.  431,  39 
L.  ed.  1043,  15  Sup.  Ct.  Rep.  896;  Hall  y. 
DeCuir,  95  U.  S.  485,  24  L.  ed.  547 ;  State 
Tax  on  Railway  Gross  Receipts,  15  Wall. 
284,  21  L.  ed.  164;  Nathan  v.  Louisiana,  8 
How.  73,  12  L.  ed.  992;  Lake  Shore  ft  M.  S. 
R.  Co.  y.  Smith,  173  U.  S.  684,  43  L.  ed. 
858,  19  Sup.  a.  Rep.  565;   Gulf,  C.  ft  S. 


reach  its  destination.  The  Thomas  Mc- 
Manus,  supra. 

A  finding  that  the  contracting  railway 
company  undertook  to  transport  a  ship- 
ment to  a  dock  reached  by  lighters  from 
the  railway  terminus  is  sustained  by  evi- 
dence that  the  railway  company  kept  its 
representative  at  that  dodc,  and  that  the 
transfer  was  without  charge  to  the  .shipper, 
— especially  since  the  facts  as  stipulated 
concede  that  the  shipment  was  to  be  ^'trans- 
ported" by  the  carrier  "to"  the  dock.  Isham 
V.  Erie  R.  Co.  112  App.  Div.  612,  98  N. 
Y.  Supp.  609,  affirmed  without  opinion  in 
191  N.  Y.  547,  85  N.  E.  1111. 

In  order  to  ascertain  if  any  contract  was 
made  by  the  first  carrier  with  the  shipper 
to  transport  beyond  its  line  to  the  place 
of  destination,  the  bill  of  affreightment  may 
be  looked  to;  aliunde  evidence  may  also  be 
introduced,  such  as  the  payment  of  all  the 
freight  charges  to  the  first  carrier,  the  way- 
bill, and  designation  of  the  lines  of  road 
over  which  the  goods  are  to  go,  and  the  ap- 
portionment by  the  first  carrier  of  the 
amount  which  each  line  is  to  be  paid  for 
such  carriage;  and  from  these  facts  the 
jury  may  determine  whether  any  contract 
was  made,  express  or  implied,  whereby  the 
first  carrier  engaged  to  carry  the  goods  to 
the  point  of  destination.  Falvey  v.  Georgia 
R.  Co.  76  Ga.  597,  2  Am.  St.  Rep.  58. 

The  issuance  of  a  through  waybill  is 
some  evidence  that  the  carrier  undertook 
the  through  transportation,  so  as  to  be 
responsible  for  the  connecting  carrier's  de- 
fault. Ogden sburg  ft  L.  C.  R.  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  ed.  827. 

But  the  circumstance  that  the  waybills 
upon  their  face  indicate  that  the  freight 
is  consigned  to  a  place  beyond  the  carrier's 
line  is  not  in  itself  controlling  or  conclusive. 
St  Louis  Ins.  Co.  v.  St  Louis,  V.  T.  H.  & 
L  R.  Co.  104  U.  S.  146,  26  L.  ed.  679. 

And  the  fact  that  a  car  of  live  stock  is 
waybilled  to  a  particular  place  beyond  the 
carrier's  line  is  no  evidence  of  a  contract 
31  L.R.A.(N.S.) 


for  through  transportation,  but  shows  mere- 
ly the  destination  of  the  car.  Herring  y. 
Chesapeake  ft  W.  R.  Co.  101  Va.  778,  45 
S.  E.  32^. 

The  marks  on  the  shipment  of  the  names 
of  the  consignees  and  their  place  of  busi- 
ness, which  is  beyond  the  carrier's  line,  are 
no  part  of  the  contract  with  the  carrier, 
and  are  not  evidence  of  such  contract.  They 
are  merely  a  direction  to  the  carrier  or  its 
agents  as  to  the  ultimate  destination,  and 
certainly  cannot  control  an  express  under- 
taking contained  in  the  shipping  receipt  to 
deliver  the  shipment  to  the  agent  of  the 
next  connecting  line.  Rome  R.  Co.  y.  Sul- 
livan, 25  Ga.  228. 

Naming  a  place  beyond  the  carrier's  line, 
in  the  receipt  clause  of  the  bill  of  lading, 
as  the  destination  of  the  shipment,  does 
not  import  an  undertaking  to  carry  to  that 
point.  Keller  v.  Baltimore  ft  0.  R.  Co. 
196  Pa.  67,  46  Atl.  261. 

A  carrier's  receipt  showing  that  goods  ac- 
cepted by  it  for  transportation  are  consigned 
to  a  point  beyond  the  carrier's  line  does  not 
of  itself  make  the  carrier  responsible  as 
such  for  the  entire  transit  Goldsmith  v. 
Chicago  ft  A.  R.  Co.  12  Mo.  App.  479. 

And  even  though  markings  indorsed  on 
a  bill  of  lading  giving  the  name  of  the  con- 
signee and  destination  of  the  shipment  as  a 
point  beyond  its  own  line  may  be  evidence 
of  an  agreement  to  transport  to  such  point, 
in  the  absence  of  a  specific  contract  to  the 
contrary,  such  notations  can  be  recrarded 
only  as  mere  memoranda  for  the  in- 
formation of  persons  interested  in  the  prop- 
erty and  in  its  delivery,  where  there  is  a 
specific  agreement  to  carry  only  to  the 
terminus  of  the  carrier's  line.  Miller  Grain 
ft  Elevator  Co.  v.  Union  P.  R.  Co.  138  Mo. 
658,  40  S.  W.  894. 

A  contract  to  carry  the  whole  distance  may 
be  inferred  from  the  acceptance  by  a  carrier 
of  a  package  marked  for  a  point  beyond  its 
line,  and  the  insertion  in  the  receipt  note 
and  invoice  of  the  name  of  the   junction 
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F.  R.  Co.  V.  Ellis,  165  U.  S.  160,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep,  255;  New  York  ex 
rel.  Pennsylvania  R.  Co.  v.  Knight,  192 
U.  S.  21,  48  L.  ed.  325,  24  Sup.  Ct.  Rep. 
202;  Coe  V.  Errol,  116  U.  S.  517,  29  L. 
ed.  715,  6  Sup.  Ct.  Rep.  475;  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  664;  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543,  50  L.  ed.  1142,  26  Sup. 
Ct.  Rep.  722;  Reid  v.  Southern  R.  Co.  140 
N.  C.  423,  63  S.  E.  112,  150  N.  C.  763,  64 
S.  E.  874,  17  A.  k  E.  Ann.  Gas.  247;  Smith 
V.  Alabama,  124  I^.  S.  465,  31  L.  ed.  508, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289;  Davis  v.  Cleveland,  C.  C.  &  St 
L.  R.  Co.  217  U.  S.  157,  54  L.  ed.  708,  27 
L.R.A.(N.S.)  823,  30  Sup.  Ct.  Rep.  403. 
Messrs.  Alexander  Akerman,   Cliurles 


Akerman,  and  R.  J.  SouUiall,  for  defend- 
ant in  error: 

The  Constitution  gives  Congress  full  pow- 
er to  regulate  interstate  oouimerce. 

U.  S.  Const,  art.  1,  §  8,  d.  3;  Gibbons 
T.  Ogden,  9  Wheat.  196,  6  L.  ed.  70;  Em- 
ployers' Liability  Cases  (Howard  v.  Illi- 
nois C.  R.  Co.)  207  U.  S.  463,  52  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141;  Smeltzer  v.  St. 
Louis  ft  S.  F.  R.  Co.  158  Fed.  649;  Lot- 
tery Case  (Champion  v.  Ames)  188  U.  S. 
321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  661. 

Section  20  of  the  Hepburn  bill  was  only 
intended  to  compel  the  carriers  to  return 
to  the  common-law  rule  which  made  the 
initial  carriers  liable,  in  the  absence  of 
contract  limiting  the  carrier  to  liability 
for  loss  occurring  on  its  own  line,  and  to 
prohibit  such  contracts,  as  being  contrary 


point  with  the  connecting  line,  preceded  by 
the  word  "via,"  Webber  v.  Great  Western 
R.  Co.  3  Hurlst  &  C.  771. 

A  waybill  headed  "from"  a  point  on  the 
initial  carrier's  line  "to"  a  point  on  a  con- 
necting carrier's  line,  coupled  with  the  pay- 
ment of  the  freight  charges  to  that  point, 
«vidences  a  contract  of  carriage  to  that 
point,  but  the  insertion  of  the  address  of 
the  consignee  at  a  point  on  a  third  carrier's 
line,  and  of  the  words  "via  junction  with" 
Huch  third  carrier,  does  not  indicate  that 
the  contract  of  the  initial  carrier  was  one 
to  deliver  at  that  place.  Parker  v.  Grand 
Trunk  R.  Co.  3  Ont.  Week.  Rep.  651. 

A  carrier  which  holds  itself  out  as  a  car- 
rier to  a  point  beyond  its  own  line,  and  ac- 
cepts gooos  to  be  transported  to  such  point 
and  delivered  there  for  a  stipulated  price, 
is  responsible  for  safe  carriage  to  the  place 
of  destination,  whether  on  its  own  route  or 
on  that  of  a  subsequent  carrier.  Mallory  v. 
Burrett,  1  E.  D.  Smith,  234;  Cummins  v. 
Dayton  &  U.  R.  Co.  (Ind.)  9  Am.  &  Eng. 
R.  Cas.  36;  Eckles  v.  Missouri  P.  R.  Co. 
72  Mo.  App.  296. 

The  giving  of  a  through  bill  of  lading  or 
receipt,  and  the  fact  that  the  first  carrier 
held  itself  out  as  a  carrier  for  the  whole 
route,  or  that  it  has  a  contract  with  the 
connecting  lines  such  as  creates  a  joint  lia- 
bility, or  that  it  was  the  custom  of  the  car- 
rier to  carry  to  the  destination  of  the  goods, 
are  circumstances  to  be  left  to  the  jury  as 
tending  to  show  a  contract  on  the  part  of 
the  carrier  to  carry  beyond  its  own  line. 
McCarthy  v.  Terre  Haute  &  I.  R.  Co.  9  Mo. 
App.  159. 

A  contract  for  through  carriage  binding 
the  carrier  for  loss  occurring  anywhere  on 
the  route  to  final  destination  may  be  in- 
ferred from  the  issuance  of  a  receipt,  in- 
dicating a  destination  beyond  the  carrier's 
line,  with  no  notice  or  intimation  to  the 
shipper  that  the  line  did  not  extend  so  far, 
and  from  the  existence  of  a  contract  be- 
tween the  carriers  for  through  transporta- 
tion and  the  apportionment  and  division 
;J1  L.R.A.(X.S.) 


I  of  the  freight  charges,  and  from  the  desig- 
nation in  the  waybill  of  the  same  route 
specified  in  the  receipt,  and  the  specifica- 
tion and  charge  of  the  through  freight  for 
the  entire  transit.  Berg  v.  Narragansett 
S.  S.  Co.  5  Daly,  394. 

A  finding  that  a  carrier  made  a  through 
contract  of  shipment,  so  as  to  be  liable 
for  damage  occasioned  by  delay  in  delivery 
by  a  connecting  line,  is  necessitated  where 
the  shipping  receipt  states  that  the  goods 
are  consigned  to  a  specified  person  at  a 
specified  point  which  is  beyond  its  own  line, 
and  contains  certain  figures  which  the  evi- 
dence shows  represent  the  amount  of 
freight  for  the  entire  distance,  which  it 
prorated  among  all  the  carriers  over  whose 
lines  the  shipment  was  routed  in  order  to 
reach  its  destination.  Central  R.  &  Bkg.  Co. 
V.  Georgia  Fruit  &  Vegetable  Exchange,  91 
Ga.  389,  17  S.  E.  904. 

A  contract  for  through  carriage  was  held 
in  Morse  v.  Brainerd,  41  Vt.  550,  to  be  im- 
plied from  the  acceptance  and  billing 
through  of  property  directed  to  a  point  be- 
yond its  own  line,  there  being  a  business 
arrangement  between  the  several  connecting 
lines  for  through  transportation  without 
change  of  cars,  for  a  through  rate  fixed  at 
the  initial  point,  to  be  distributed  ^between 
the  several  carriers  in  monthly  settlements, 
the  court  adding  that  there  was  a  great 
mass  of  facts  and  testimony  consistent 
with  the  idea  of  an  assumed  liability  to 
transport  the  property  to  final  destination. 

The  initial  carrier  is  liable  as  a  common 
carrier  for  the  entire  transit,  where  by  con- 
tract with  a  connecting  carrier,  it  has 
placed  itself  in  a  position  to  do  through 
business,  with  authority  to  give  waybills 
for  freight  for  the  entire  distance,  and  to 
collect  the  through  freight  charges,  to  be 
divided  between  the  carriers  in  specified 
proportions,  the  connecting  carrier  stipu- 
lating to  indemnify  it  against  all  loss  of 
goods  beyond  its  own  line.  Hill  Mfg.  Co. 
V.  Boston  &  L.  R.  Corp.  104  Mass.  122,  6 
Am.  Rep.  202. 
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to  the  declared  public  policy  of  the  United 
States. 

Atcliison,  T.  &  S.  F.  R.  Co.  v.  Denver 
A  N.  O.  R.  Co.  110  U.  S.  078,  28  L.  ed. 
296,  4  Sup.  Ct.  Rep.  185;  Southern  P.  Co. 
Y.  Crenshaw  Bros.  5  Ga.  App.  075,  03  S. 
E.  865;  Smeltzer  v.  St.  Louis  &  S.  F.  R 
Co.  158  Fed.  040. 

The  liberty  of  contract  guaranteed  by  the 
Constitution  is  subject  to  such  reasonable 
restraints  as  may  be  imposed  by  Congress 
for  the  public  good  and  general  welfare. 

Adair  v.  United  States,  208  U.  S.  303, 
62  L.  ed.  430,  28  Sup.  Ct.  Rep.  277,  13 
A.  &  E.  Ann.  Cas.  704;  United  States  v. 
Joint  Traffic  Asso.  171  U.  8.  573,  43  L.  ed. 
288,  19  Sup.  Ct.  Rep.  25;  United  States 
y.  Trans-Missouri  Freight  Asso.  300  U.  S. 


290,  41  L.  ed.  T007>  17  Sup.  Ct.  Rep.  540; 
Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  213,  44  L.  ed.  330,  20  Sup.  Ct. 
Rep.  90;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  397,  48  L.  ed.  070,  24 
Sup.  Ct.  Rep.  430;  Swift  &  Co.  v.  United 
States,  396  U.  S.  375,  49  L.  ed.  538,  25  Sup. 
Ct.  Rep.  270. 

Congress  has  power  to  regulate  the  lia- 
bility of  carriers  and  others  engaged  in 
interstate  commerce  for  injury  to  person 
or  property. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
839;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  206,  32  L.  ed.  307,  8  Sup.  Ct.  Rep.  3103  ; 
Baltimore  &  O.  R.  Co.  v.  Baugh,  349  U.  S. 
308,  37  L.  ed.  772,  33  Sup.  Ct.  Rep.  934; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169 


Receipts,  waybills,  and  books  of  a  rail- 
way company  showing  that  a  shipment 
billed  and  prepaid  through  to  final  desti- 
nation, together  with  testimony  that  it  was 
the  usual  course  of  business  for  the  carrier 
to  receive  freight  at  all  points  on  its  line, 
to  bill  it  through  to  points  beyond  such 
line,  either  collecting  freight  in  advance  for 
the  whole  line,  or  collecting  at  final  desti- 
nation for  the  entire  transportation,  and 
giving  receipts  accordingly,  is  sufficient  to 
justify  submitting  to  the  jury  the  question 
whether  or  not  such  carrier  undertook  to 
transport  the  goods  over  the  connecting 
roads  to  the  point  of  their  ultimate  desti- 
nation. Mann  v.  Birchard,  40  Vt.  326,  94 
Am.  Dec.  398. 

Evidence  of  the  giving  of  a  receipt  by  a 
carrier,  describing  a  shipment  as  "bound  for" 
a  point  beyond  its  own  line  and  on  the  line 
of  a  connecting  carrier,  and  of  a  contract 
between  the  two  carriers  respecting  a  pro- 
portional division  of  the  charges  on  through 
freight,  and  for  certain  conveyances  for  the 
mutual  delivery  of  such  freight,  is  not  suf- 
ficient to  justify  the  jury  in  finding  a  con- 
tract by  the  first  carrier  to  transport  the 
^oods  beyond  its  own  line.  Converse  v. 
Norwich  &  N.  Y.  Transp.  Co.  33  Conn.  166. 

The  testimony  of  the  shipper  that  he 
made  an  agreement  for  through  shipment 
with  the  general  freight  agent;  that  the 
offer  was  made  to  transport  the  goods  to 
final  destination  for  a  specified  price;  that 
he  acted  under  and  performed  this  proposi- 
tion by  delivering  the  goods  for  through 
shipment  and  by  paying  the  full  fare 
charged,  justifies  the  jury  in  inferring  a 
contract  for  through  shipment.  Hance.  v. 
Wabash  Western  R.  Co.  56  Mo.  App.  470. 

There  is  no  possible  room  for  inferring 
anything  but  a  through  contract  of  car- 
riage, where  the  carrier  accepted  goods  con- 
signed to  a  point  beyond  its  line,  and  re- 
ceived part,  if  not  all,  of  a  through  freight 
charge,  conformably  with  prior  negotiations 
which  contemplated  prepayment  of  the  en- 
tire through  rate,  issuing  bills  of  lading  in 
duplicate,  in  one  copy  of  which  the  destina- 
tion was  left  blank,  the  other  copy  recit- 
ing that  the  goods  were  to  be  transported 
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to  final  destination  and  delivered  at  the 
railroad  depot  at  that  point.  St.  Joseph  & 
G.  L  R.  Co.  V.  Palmer,  38  Neb.  463,  22 
L.R.A.  335,  4  Inters.  Com.  Rep.  494,  56  N. 
W.  957. 

The  mere  statement  of  the  clerk  of  a  rail- 
way company  on  receiving  goods  consigned 
to  a  point  beyond  the.  company's  line,  that 
they  would  be  sent  to  that  point,  is  not 
evidence  of  a  special  contract  to  transport 
the  goods  beyond  its  own  line  and  to  the 
place  of  destination.  Weis  v.  St.  Louis  & 
S.  F.  R.  Co.  97  N.  Y.  Supp.  993. 

A  carrier  receipting  for  goods  marked 
for  a  pomt  beyond  its  own  line,  without  re- 
ceiving or  agreeing  to  receive  a  through 
rate,  cannot  be  deemed  to  have  undertaken 
to  carry  to  final  destination  because  its 
agent,  at  the  time  of  shipment,  told  the 
shipper  that  it  would  be  unnecessary  to 
have  anyone  at  the  terminus  to  receive  the 
goods,  but  that  thev  would  be  "shipped 
right  on  through."  Dillon  v.  New  York  & 
E.  R.  Co.  1  Hilt.  233. 

The  same  is  true  of  the  statement  of  the 
local  agent  at  the  time  of  shipment,  that 
the  goods  would  reach  their  final  destina- 
tion in  good  order  in  a  few  days,  there 
being  no  evidence  that  any  arrangements 
for  continuous  transportation  had  been 
made  by  the  carrier  with  the  connecting 
line.  Phillips  v.  North  Carolina  R.  Co.  78 
N.  C.  294. 

There  is  Bufficient  evidence  to  carry  to 
the  jury  the  question  whether  a  railway 
company  accepting  at  its  express  office  a 
package  addressed  to  a  point  beyond  its 
own  line  undertook  to  carry  such  package  to 
final  destination,  where  there  is  testimony 
that  the  carrier's  agent  told  the  shipper 
"we  can  send  it  on  and  collect  back  to  this 
office,  and  I  will  do  that,  if  you  will  pay 
me  promptly  the  express  charges  when  1 
get  the  return."  Philadelphia  &  R.  R.  Co. 
v.  Ramsey,  89  Pa.  474. 

The  acceptance  by  a  carrier,  of  a  con- 
signment directed  to  a  point  beyond  its 
terminus,  the  giving  of  a  receipt  describ- 
ing the  goods  as  so  consigned,  and  the  pub- 
lication of  an  advertisement  giving  notice 
how  all   freight  received  on   its  road  will 
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U.  S.  ]33,  42  L.  ed.  688,  38  Sup.  Ct.  Rep. 
289;  Martin  v.  Pittsburg  &  L.  E.  R.  Ck). 
203  U.  S.  284,  51  L.  ed.  184,  27  Sup.  Ct. 
Rep.  100,  8  A.  &  E.  Ann.  Cas.  87;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  569, 
571,  573,  43  L.  ed.  287-289,  19  Sup.  Ct. 
Rep.  25. 

Messrs.  William  S.  Kenyon  and  George 
\V.  Wickerslmni,  Attorney  General,  amid 
curice : 

Congress,  under  the  commerce  clause  of 
the  Constitution,  has  plenary  power  with 
reference  to  interstate  commerce,  complete 
in  itself,  acknowledging  no  limitations  other 
than  those  prescribed  in  the  Constitution. 

Gibbons  v.  Ogden,  9  Wheat.  1,  196,  6  L. 
ed.  23,  70;  Johnson  v.  Southern  P.  Co.  196 
U.  S.  3,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158; 


Interstate  Commerce  CommissioD  v.  Illinoia 
C.  R.  Co.  215  U.  S.  452,  54  L.  *d.  280,  30 
Sup.  Ct.  Rep.  155;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
S.  403,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141 ; 
Ijottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Ecp.  561;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  48  L. 
cd.  679,  24  Sup.  Ct.  Rep.  436;  Buttfield  v. 
Stranahan,  192  U.  S.  470,  492,  48  L.  ed. 
525,  534,  24  Sup.  Ct.  Rep.  349. 

The  statute  does  not  take  the  property 
of  the  initial  carrier  without  due  process  of 
law. 

Clark  V.  Russell,  38  C.  C.  A.  541,  97  Fed. 

9C0;  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews, 

'  165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep. 


be  arranged  and  classified  in  a  waybill,  and, 
generally,  that  the  facilities  for  transport- 
ing freight  are  greatly  improved  and  may 
be  considered  certain,  is  not  sufficient  evi- 
dence to  support  a  finding  that  the  carrier 
undertook  to  transport  the  goods  to  their 
ultimate  destination.  Elmore  v.  Naugatuck 
R.  Co.  23  Conn.  467,  63  Am.  Dec.  143. 

Evidence  that  a  carrier  accepted  goods 
for  transportation  consigned  to  New  York, 
a  point  beyond  its  terminus,  and  that  its 
published  advertisements  stated  that  freight 
will  be  waybilled  from  each  station  for 
New  York,  New  Haven,  and  Bridgeport,  and 
thnt.  the  facilities  for  freight  having  been 
greatly  increased,  shippers  might  be  assured 
that  their  goods  would  be  taken  throu«,M 
to  their  destination  with  despatch,  is  in- 
sufficient to  carry  to  the  jury  the  question 
whether  the  carrier  undertook  to  carry  the 
goods  through  to  their  ultimate  destination. 
Naugatuck  R.  Co.  v.  Waterbury  Button  Co. 
24  Conn.  468. 

The  solicitation  of  the  shipment  by  the 
aa:ent  of  the  initial  carrier,  who  designated 
the  connecting  lines,  and  the  receipt  by  such 
carrier  of  the  through  freight,  strongly  in- 
dicate that  the  contract  was  one  for  through 
carriage.  Eckles  v.  Missouri  P.  R.  Co.  72 
Mo.  App.  296. 

Persons  doing  business  as  expressmen  be- 
tween certain  points,  and  not  undertaking 
personally  to  carry  to  any  further  point, 
but  merely  engaging  to  forward  the  goods 
to  their  destination  through  the  established 
lines  of  transportation,  who  accept  goods 
dpstined  for  a  point  beyond  their  line,  to- 
gether with  a  bill  for  the  price  of  the  goods, 
which  they  accept  for  collection,  are  only 
bound,  in  the  absence  of  special  contract,  to 
send  the  bill  with  the  goods  through  the 
ordinary  channels  of  trade,  and  are  not 
liable  for  a  default  on  the  part  of  a  con- 
necting carrier,  either  with  reference  to  the 
carriage  of  the  goods  or  the  payment  over 
of  the  proceeds  of  the  bill  when  collected. 
Lowell  Wire  Fence  Co.  v.  Sargent,  8  Allen, 
189. 

The    carrier's    usage    and    the    shipper's 
knowledge  of  it  arc  generally  regarded  as 
significant. 
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The  usage  of  an  express  company  to  make 
collections  beyond  its  own  line  is  evidence 
from  which  the  jury  may  infer  that  the 
company,  in  undertaking  to  send  a  note  to 
a  point  beyond  its  line,  for  collection,  con- 
tracted with  reference  to  such  usage,  so 
as  to  be  liable  for  the  negligence  of  the 
succeeding  carrier  with  respect  to  such  col- 
lection. Knapp  V.  United  States  &  C.  Exp. 
Co.  55  N.  H.  348. 

A  carrier  of  an  intrastate  shipment  of 
lives  stock  is  liable  for  a  loss  while  being 
transported  by  another  carrier  from  the 
terminus  of  the  former  carrier  to  the  local 
stock  yards,  where  it  is  the  general  custom 
that  stock  consigned  to  that  place  are  to  be 
delivered  at  the  stockyards.  Houston  & 
T.  C.  R.  Co.  V.  Hill  (Tex.  Civ.  App.)  128 
S.  W.  445. 

The  implied  undertaking  to  carry  to  final 
destination,  arising  out  of  the  carrier's  ac- 
ceptance of  goods  consigned  to  a  point  be- 
yond its  own  line,  may  be  rebutted  by  evi- 
dence of  unvarying  usage,  known  to  the 
shipper,  that  it  undertook  transportation 
over  its  own  line  only,  and  received  freight 
only  for  that  service.  Western  &  A.  R.  Co. 
V.  McElwee,  6  Heisk.  208. 

Evidence  of  the  carrier's  usage  as  to  con- 
veying beyond  its  line,  when  known  to  the 
consignor,  is  relevant  to  explain  the  bill  of 
lading  or  receipt,  which,  on  its  face,  show- 
ing an  acceptance  of  a  shipment  marked  to 
a  place  beyond  the  carrier's  line,  is  prima 
facie  an  undertaking  to  carry  to  final  des- 
tination. Angle  v.  Mississippi  &  M.  R.  Co. 
9  Iowa,  487. 

The  acceptance  by  a  carrier  of  goods 
marked  to  a  destination  beyond  the  termin- 
us of  its  road  creates  a  prima  facie  lia- 
bility to  transport  to  and  deliver  at  that 
point,  which  may  be  modified  by  proof  of 
a  different  usage  known  to  the  shipper  at 
the  time  of  making  the  consignment.  Mul- 
licran  v.  Illinois  C.  R.  Co,  36  Iowa,  181,  14 
Am.  Rep.  514.  * 

The  receipt  of  goods  marked  for  a  point 
beyond  the  carrier's  line  imports  an  under- 
taking to  transport  only  to  the  terminus  of 
its  line,  and  there  deliver  to  another  car- 
rier to  complete  the  transportation,  where 
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243;  Atcliison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  43  L.  ed.  909,  39  Sup. 
Ct.  Rep.  009;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  Misosuri  P.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Fidelity  &  C.  Co.  v.  Dorough, 
46  C.  C.  A.  364,  107  Fed.  389;  Farmers'  k 
M.  Ins.  Co.  V.  Dobney,  189  U.  S.  301,  47  L. 
ed.  821,  23  Sup.  Ct.  Rep.  565. 

The  act  is  not  unconstitutional. 

Smeltzer  v.  St.  Louis  &  S.  F.  R.  Co.  158 
Fed.  649;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
F.  A.  Piper  Co.  (Tex.  Civ.  App.)  115  S.  W. 
107;  Louisville  &  N.  R.  Co.  v.  Scott,  133  Ky. 
724.  118  S.  W.  990;  Pittsburg,  C.  C.  &  St. 


L.  R.  Co.  V.  Mitchell  (Ind.)  91  N.  E.  740; 
Greenwald  v.  Weir,  130  App.  Div.  696,  115 
X.  Y.  Supp.  311;  Manitowoc  Malting  Co.  v. 
Fuechtwanger,  169  Fed.  987. 

Mr.  Justice  Lurton  delivered  the  opin- 
ion of  the  court: 

The  goods  of  the  defendants  in  error  were 
lost  by  a  connecting  carrier  to  whom  they 
had  been  safely  delivered.  Though  received 
for  a  point  beyond  its  own  line,  and  for  a 
point  on  the  line  of  a  succeeding  carrier, 
there  was  no  agreement  for  their  safe  car- 
riage beyond  the  line  of  the  plaintiff  in 
error,  but,  upon  the  contrary,  an  express 
agreement  that  the  initial  carrier  should 
not  be  liable  for  "a  loss  or  damage  not 
occurring  on  its  own  portion  of  the  route.'* 


such  is  the  established  usage  of  the  trade, 
whether  the  shipper  knew  of  such  usage 
or  not.  Van  Santvoord  v.  St.  John,  6 
Hill,  157,  reversing  25  Wend.  660,  where 
it  was  held  that  a  contract  for  through 
transportation  was  fairly  to  be  inferred 
from  the  receipt  of  the  goods,  which  conU 
not  be  controlled  by  a  usage  not  brought 
home  to  the  shipper. 

An  undertaking  to  carry  to  final  destina- 
tion beyond  the  carrier's  line  will  more 
readily  be  inferred  where  the  fact  as  to  the 
extent  of  the  carrier's  line  was  not  known 
to  the  shipper,  nor  communicated  to  him  by 
the  carrier  at  the  time  of  receiving  the 
goods.  Mosher  v.  Southern  Exp.  Co.  38 
Ga.  37;  Berg  v.  Narragansett  S.  S.  Co.  5 
Daly,  394. 

A  contract  to  carry  a  note  to  the  resi- 
dence of  the  maker,  though  beyond  the  ex- 
prrss  company's  line,  and  there  to  make 
collection,  which  renders  such  company  li- 
able for  the  default  of  another  express  com- 
pany by  which  the  note  was  forwarded  to 
final  destination,  arises  out  of  the  delivery 
of  the  note  by  the  holder  to  an  agent  of  the 
first  company,  to  be  taken  to  the  maker's 
residence  with  instructions  to  present  it 
for  payment,  and  if  not  paid  to  have  suit 
brought  at  once,  where  such  agent,  without 
informing  the  holder  that  his  company's 
line  did  not  extend  so  far,  took  the  note 
and  indorsed  upon  the  envelop  in  which  it 
was  carried  directions  "if  not  paid  on  pres- 
entation, have  it  sued  and  collected  as  som 
as  possible."  Palmer  v.  Holland,  51  X.  Y. 
416,  10  Am.  Rep.  616. 

Conversely,  evidence  of  the  consignor's 
knowledge  of  the  terminals  of  the  carrier's 
line  is  relevant  to  explain  the  bill  of  hiding 
or  receipt,  which  on '  its  face  was  prima 
facie  an  undertaking  to  carry  to  final  des- 
tination. Angle  V.  Mississippi  &  M.  R.  Co. 
9  Iowa,  487.  See  also  supra.  II.  b,  1  (b), — 
Carter  v.  Chicago.  M.  &  St.  P.  R.  Co.  (Iowa) 
125  X.  W.  94:  Washburn  &  M.  Mfg.  Co.  v. 
Providence  &  W^  R.  Co.  113  Mass.  490;  Mc- 
Knchersjii  v.  Michigan  C.  R.  Co.  101  Mich. 
264.  59  X.  W.  612;  Robinson  v.  Xew  York 
&  T.  S.  S.  Co.  infra.  Contra,  Marsliall 
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Medicine  Co.  v.  Chicago  &  A.  R.  Co.  126 
Mo.  App.  455,  104  S.  W.  478. 

Of  course,  there  is  no  room  for  an  infer- 
ence of  a  contract  for  through  carriage 
w^here  there  is  an  express  agreement  limit- 
ing the  carrier's  undertaking  to  its  own 
line.  Wabash  R.  Co.  v.  Harris,  55  111.  App. 
159;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  La 
Tourette,  1  Ohio  C.  D.  486. 

Thus,  in  Robinson  v.  Xew  York  &  T.  S.  S. 
Co.  63  App.  Div.  211,  71  N.  Y.  Supp.  424, 
8.  c.  second  appeal,  75  App.  Div.  431,  78 
N.  Y.  Supp.  359,  afiirmed  on  opinions  below 
in  177  N.  Y.  665,  69  N.  E.  1130,  which  was 
an  action  against  a  terminal  carrier  claim- 
ing  the  benefit  of  an  exemption  from  lia- 
bility in  the  bill  of  lading  issued  by  the 
initial  carrier,  it  was  held  that  the  facts 
that  it  was  known  at  the  time  of  Bhipir.ont 
that  the  goods  were  to  pass  over  the  line  of 
a  connecting  carrier;  that  a  through  freight 
rate  was  agreed  upon  and  guaranteed;  and 
that  appropriate  marks  in  the  bill  of  lad- 
ing indicated  the  ultimate  destination  of  t)ic 
goods,  do  not  control  the  express  agreement 
in  the  bill  to  carry  the  goods  to  the  termi- 
nus of  the  line,  and  there  deliver  to  the  con- 
signee or  connecting  carrier. 

Xo  undertaking  to  carry  goods  beyond  the 
carrier's  line  can  be  imported  from  the 
description  of  the  goods  in  the  bill  of  lad- 
ing as  consigned  to  a  point  beyond  such 
line,  where  there  is  an  express  provision  in 
the  bill  of  lading  limiting  the  carrier's  un- 
dertaking for  carriage  to  its  own  line.  Cin- 
cinnati, H.  &  D.  R.  Co.  v.  Pontius,  19  Ohio 
St.  221,  2  Am.  Rep.  391. 

A  contract  to  forward  a  shipment  beyond 
the  carrier's  own  line  cannot  be  implied 
from  marks  and  directions  which  indicate 
that  such  point  was  intended  by  the  con- 
signors to  be  the  ultimate  destination  of  the 
goods,  where  the  bill  of  lading  expressly 
confines  the  carrier's  undertaking  to  trans- 
portation over  its  own  line.  Xorth  v.  Mer- 
chants' &  M.  Transp.  Co.  146'  Mass.  315, 
15  X.  E.  779. 

The  insertion  in  the  contract  of  shipment 
of  the  address  of  the  consignee  as  a  place 
beyond  the  carrier's  line,  and  the  making  oi 
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Such  a  provision  is  not  a  contract  for 
exemption  from  a  carrier's  liability  as  such, 
but  a  provision  making  plain  tliat  it  did 
not  assume  the  obligation  of  a  carrier  be- 
yond its  own  line,  and  that  each  succeed- 
ing carrier  in  the  route  was  but  the  agent 
of  the  shipper  for  a  continuance  of  the 
transportation.  It  is  therefore  obvious  that 
at  the  common  law  an  initial  carrier  under 
such  a  state  of  facts  would  not  be  liable 
for  a  loss  through  tlie  fault  of  a  connecting 
carrier  to  whom  it  had,  in  due  course,  safely 
delivered  the  goods  for  further  transporta- 
tion. Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  ed.  827;  Myrick  v.  Mich- 
igan  C.  R.  Co.  107  U.  S.  102,  27  L.  ed.  325, 
1  Sup.  Ct.  Rep.  426;  Southern  P.  R.  Co.  v. 
Interstate   Commerce   Commission,   200    U. 


S.  536^  554,  50  L.  ed.  585,  593,  26  Sup.  Ct. 
Rep.  330.  Liability  is  confessedly  depend- 
ent upon  the  provision  of  the  act  of  Con- 
gress regulating  commerce  between  the 
states,  known  as  the  Carmack  amendment 
of  June  29,  1900  (34  Stat,  at  L.  584,  595, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1900, 
pp.  1149,  1166).  The  20th  section  of  the 
act  of  February  4,  1887  (24  Stat,  at  L.  370, 
chap.  104,  U.  S.  Comp.  Stat.  1001,  p.  3154), 
as  changed  by  the  Carmack  amendment, 
reads  as  follows: 

'That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful   holder  thereof  for 


one  entire  charge  for  the  entire  carriage,  do 
not  show  an  agreement  to  carry  beyond  the 
carrier's  own  line,  where  the  contract  con- 
fines the  carrier's  undertaking  to  carriage 
over  its  own  line.  Fowles  v.  Great  Western 
R.  Co.  7  Exch.  699. 

As  to  what  provisions  have  such  restrictive 
effect,  see  intra,  II.  e,  2. 

2,  Effect  of  statutes, 
(a)  Intrastate  shipments, 

(1)  In  general. 

In  a  few  states  the  American  rule  (see 
supra,  II.  b,  1  (a) )  has  been  adopted  by 
statute. 

By  the  express  provisions  of  Cal.  Civ. 
Code,  §  2201,  the  liability  of  a  carrier  ac- 
cepting freight  for  a  place  beyond  his  usual 
route  ceases  upon  making  delivery  to  the 
connecting  carrier,  unless  he  stipulates  oth- 
erwise. Dresbach  v.  California  P.  R.  Co. 
57  Cal.  462;  Palmer  v.  Atchison,  T.  &  S.  F. 
R.  Co.  101  Cal.  187,  35  Pac.  630;  Colfax 
Mountain  Fruit  Co.  v.  Southern  P.  Co.  118 
Cal.  648,  40  L.R.A.  78,  50  Pac.  775; 
Schwartz  v.  Panama  R.  Co.  155  Cal.  742, 
103  Pac.  196. 

So,  by  statute  in  South  Dakota  (Comp. 
Laws,  §  3905),  the  liability  of  a  common 
carrier  accepting  freight  for  a  place  beyond 
its  usual  route  ceases  in  the  absence  of  a 
special  contract,  when  such  freight  is  prop- 
erly delivered  in  good  condition  to  a  con- 
necting line  to  complete  the  transportation. 
Page  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  7 
S.  D.  297,  64  N.  W.  137. 

And  the  receipt  of  a  through  freight  rate 
is  immaterial.  Sutton  v.  Chicago  £  N.  W. 
R.  Co.  14  S.  D.  Ill,  84  N.  W.  390. 

And  such  was  at  first  thought  to  be  the 
effect  as  to  railroads  of  the  Georgia  statute, 
which  provides  that  where  there  are  several 
connecting  railroads  under  different  com- 
panies, and  the  goods  are  intended  to  be 
transported  over  more  than  one  railroad, 
each  company  shall  be  responsible  only  to  its 
own  terminus  and  until  deliverv  to  the  con- 
necting  road,  and  that  the  last  company 
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which  receives  the  goods  as  in  good  order 
shall  be  responsible  to  the  consignees  for 
any  damage,  and  the  companies  shall  set- 
tle among  themselves  the  question  of  the 
ultimate  liability.  Mosher  v.  Southern  Exp. 
Co.  38  Ga.  37. 

This  statute,  though  construed  as  not  pre- 
venting the  making  of  a  special  contract  for 
through  transportation,  whereby  the  con- 
tracting carrier  will  be  liable  for  defaults 
of  connecting  carriers,  was  regarded  as  evi- 
dently intended  to  limit  the  liability  of  a 
railway  company  to  its  own  line,  where  the 
contract  was  a  general  one  merely,  depend- 
ing on  delivery  of  the  goods  to  be  transport- 
ed with  directions  to  carry  beyond  such 
terminus.  King  v.  Macon  &  W.  R.  Co.  02 
Barb.  160. 

And  a  special  contract  to  transport  goods 
beyond  its  own  line,  so  as  to  take  the  goods 
out  of  the  operation  of  the  statute,  was  not 
thought  to  be  shown  by  evidence  that  the 
goods  were  delivered  for  transportation  to 
a  point  beyond  its  own  line,  and  were  con- 
signed to  that  point,  that  the  receipt  was 
indorsed  "through  freight  contract,"  and 
that  a  through  freight  rate  was  given, 
which,  by  arrangement  between  the  roads, 
was  less  than  the  ordinary  rate.  Baugh  v. 
McDaniel,  42  Ga.  641.  See  also  infra.  III. 
b., — East  Tennessee  &  G.  R.  Co.  v.  Montgom- 
ery, 44  Ga.  278. 

But  in  Falvey  v.  Georgia  R.  Co.  70  Ga. 
597,  2  Am.  St.  Rep.  58,  the  Georgia  supreme 
court  said  that  the  English  rule  was  not 
changed  by  Ga.  Code,  §  2084.  "The  stat- 
ute," said  the  court,  "merely  declares  the 
rule  of  liability  to  be  the  same  as  that 
theretofore  existing  where  there  was  no  con- 
tract, express  or  implied,  general  or  special, 
by  the  first  carrier,  to  carry  and  transport 
the  goods  to  their  final  destination;  and  the 
only  change  which  this  statute  makes  is  to 
give  the  consignee  a  remedy  against  the  last 
road  receiving  the  goods  'as  in  good  or4er,' 
which  he  mitrht  not  have  had  before  the 
adoption  of  this  section  of  the  Code.  This 
is  a  cumulative  remedy,  existing  and  estab- 
lished in  addition  to  those  remedies  which 
he  hnd  already." 

And  no  intention  to  recede  from  this  at- 
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any  loss,  damage,  or  injury  to  such  prop- 
erty, caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or*  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed. 
Provided,  that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

"That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  re- 
ceipt or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad, 
or   transportation  company   on   whose  line 


the  loss,  damage,  or  injury  shall  have 
been  sustained,  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,  as 
may  be  evidenced  by  any  receipt,  judg- 
ment, or  transcript  thereof." 

The  power  of  Congress  to  enact  this  leg- 
islation has  been  denied,  first,  because  it 
is  said  to  deprive  the  carrier  and  the  ship- 
per of  their  common-law  power  to  make  a 
just  and  reasonable  contract  in  respect  to 
goods  to  be  carried  to  points  beyond  the  line 
of  the  interstate  carrier;  and,  second,  that 
in  casting  liability  upon  the  initial  car- 
rier for  loss  or  damage  upon  the  line  of  a 
connecting  carrier,  the  former  is  deprived 
of  its  property  without  due  process  of  law. 

The   indisputable   effect  of   the   Carmack 


titude  can  fairly  be  inferred  from  the  rul- 
ing in  Felton  v.  Central  R.  Co.  114  Ga.  609, 
40  8.  £.  746,  that,  in  the  absence  of  any 
contract  binding  a  carrier  to  transport  the 
goods  beyond  its  own  line,  such  carrier,  un- 
der the  Georgia  statute,  is  liable  only  to  its 
own  termimis,  and  until  delivery  to  tha 
next  connecting  road. 

Even  under  the  earlier  constriiction,  the 
receipt  by  a  Georgia  railway  corporation  of 
goods  consigned  to  a  point  beyond  its  own 
line,  for  which  it  gave  a  receipt  specifying 
that  the  goods  were  "to  be  transported  in 
turn"  to  the  consignees  at  that  point,  was 
held  to  be  a  special  contract  to  carry  to 
final  destination,  rendering  the  carrier  lia- 
ble for  the  defaults  of  connecting  carriers, 
notwithstanding  the  statute.  King  v. 
Macon  &  W.  R.  Co.  supra. 

Switching  a  car  upon  the  tracks  of  the 
next  connecting  carrier  does  not  relieve  the 
initial  carrier  from  liability  to  the  owner 
for  a  loss  occurring  thereaifter,  but  before 
the  connectinaf  carrier  receipts  for,  or  be- 
comes bound  by  the  custom  of  the  roads  to 
give  a  receipt  for,  the  goods,  in  view  of  the 
provision  of  the  statute  that,  in  the  case  of 
through  freight  over  connecting  railroads, 
the  last  road  receipting  for  the  goods  as 
in  good  order  shall  be  responsible  for  loss 
or  damage.  Wallace  v.  Rosenthal,  40  Ga. 
419. 

This  statute  does  not  include  express  com- 
panies. Mosher  v.  Southern  Exn.  Co.  supra. 

By  statute  in  Oklahoma  (Wilson's  Rev.  & 
Anno.  Stat.  §  724),  a  common  carrier  ac- 
ceptins:  freight  for  a  place  beyond  its  usual 
route  must,  unless  stipulating  otherwise,  de- 
liver it  at  the  end  of  its  route  in  that  direc- 
tion to  some  other  competent  carrier  carry- 
ing to  the  place  of  address,  or  connecting 
with  those  who  thus  carry,  and  its  liability 
ceases  upon  making  such  delivery.  Choctaw, 
O.  &  G.  R.  Co.  v.  Zwirtz,  13  Okla.  411,  73 
Pac.  941;  St.  Louis  &  S.  F.  R.  Co.  v.  Mc- 
Givney,  19  Okla,  361,  91  Pac.  693. 

But  the  Oklahoma  statutes  further  pro- 
vide that  if  freight  addressed  to  a  place  be- 
yond the  usual  route  of  the  carrier  receiv- 
ing it  is  lost  or  injured,  the  shipper  may  de- 
mand satisfactory  information  from  the 
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first  carrier  that  the  injury  or  loss  did  not 
occur  on  its  line;  and  if  it  fails  to  furnish, 
within  a  reasonable  time,  the  pi  oof  in  its 
possession  or  in  its  control  tending  to  show 
that  it  was  not  responsible  for  the  injury  or 
loss,  it  will  be  liable  therefor,  re.c^avdless  of 
whether  or  not  it  was  in  fact  responsible. 
St.  Louis  &  S.  F.  R.  Co.  v.  McGivney,  19 
Okla.  361,  91  Pac.  693. 

The  trend  of  modern  legislation  upon  this 
subject  is  principally  in  the  direction  of 
the  English  doctrine  (see  supra,  IL  b,  1 
(a)),  or  one  still  more  unfavorable  to  the 
initial  or  first  contracting  carrier. 

The  English  rule  was  substituted  for  the- 
American  rule  in  Missouri  by  Mo.  Rev.  Stat. 
1879,  §  598  (re-enacted  as  Mo.  Rev.  Stat. 
1889.  §  944,  and  Mo.  Rev.  Stat.  1890, 
§  5222),  which  reads  as  follows:  "When- 
ever any  property  is  received  by  a  common 
carrier  to  be  transferred  from  one  place  to 
another,  within  or  witliout  this  state,  or 
when  a  railroad  or  other  transportation 
company  issues  receipts  or  bills  of  lading  in 
this  state,  the  common  carrier,  railroad,  or 
transportation  company  issuing  sucli  bill  of 
lading  shall  be  liable  for  any  loss,  damage, 
or  injury  to  such  property,  caused  by  its 
negligence  or  the  negligence  of  any  other 
common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be 
delivered,  or  over  whose  line  such  property 
may  pass;  and  the  common  carrier,  rail- 
road, or  transportation  company  issuing  any 
STTch  receipt  or  bill  of  lading  shall  be  en- 
titled to  recover,  in  a  proper  action,  the 
amount  of  any  loss,  damage,  or  injury  it 
may  be  required  to  pay  to  the  owner  of 
such  property,  from  the  common  carrier, 
railroad,  or  transportation  company  through 
whose  negligence  the  loss,  damage,  or  in- 
jury may  be  sustained."  Dimmitt  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  103  Mo.  433, 
15  S.  W.  761. 

Under  this  statute,  the  initial  carrier,  by 
receiving  freight  and  issuing  a  bill  of  lad- 
ing therefor  to  a  point  beyond  its  own 
line,  prima  facie  agrees  to  carry  to  such 
point;  and,  to  pre^^ent  such  construction  of 
the  contract,  it  will  be  necessary  for  the 
carrier  to  stipulate  that  it  is  to  carry  onlv 
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dmendmcnt  is  to  holi  the  initial  carrier 
engaged  in  interstate  commerce  and  "re- 
ceiving property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another 
state"  as  having  contracted  for  through  car- 
riage to  the  point  of  destination,  using  the 
lines  of  connecting  carriers  as  its  agents. 
Independently  of  the  Carmack  amend- 
ment the  carrier,  when  tendered  property 
for  such  transportation,  might  elect  to  con- 
tract to  carry  to  destination,  in  which  case 
it  necessarily  agreed  to  do  so  through  the 
agency  of  other  and  independent  carriers 
in  the  line;  or,  it  might  elect  to  carry 
safely  over  its  own  lines  only,  and  then 
deliver  to  the  next  carrier,  who  would  tlien 
become  the  agent  of  the  shipper.  In  the 
first  case  the  receiving  carrier's  liability  as 


carrier  extends  over  the  whole  route,  for, 
on  obvious  grounds,  the  principal  is  liable 
for  the  acts  of  its  agent.  In  the  other  case 
its  carrier  liabilitv  ends  at  its  own  termi> 
nal,  and  its  further  liability  is  merely  that 
of  a  forwarder.  Having  this  power  to  make 
the  one  or  the  other  contract,  the  only 
question  which  has  occasioned  a  conflict  in 
the  decided  cases  was  whetlier  it,  in  the 
particular  case,  made  the  one  or  the  other. 
The  general  doctrine  accepted  by  this 
court,  in  the  absence  of  legislation,  is,  that 
a  carrier,  unless  there  be  a  special  contract, 
is  only  bound  to  carry  over  its  own  lino, 
and  then  deliver  to  a  connecting  carrier. 
Tliat  such  an  initial  carrier  might  contract 
to  carry  over  the  whole  route  was  never 
doubted.      It   is   equally   indisputable   that 


to  the  end  of  itc  own  line.  Marshall  &  M. 
Grain  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  176  Mo.  480,  98  Am.  St.  Rep.  508,  75 
S.  W.  638;  State  Nat.  Bank  v.  Chicago  G. 
W.  R,  Co.  72  Mo.  App.  82;  Crockett  v.  St. 
Louis  &  H.  R.  Co.  147  Mo.  App.  347,  126 
S.  W.  243. 

The  mere  receipt  by  a  carrier  of  goods 
marked  for  a  point  beyond  its  own  line  is 
prima  facie  evidence  under  this  statute  of 
a  contract  to  carry  to  the  place  of  final 
destination,  which  can  be  rebutted  only 
by  showing  a  specific  agreement  that  the 
carrier  contracted  only  to  carry  the  proper- 
tv  over  its  own  line.  DImmitt  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  103  Mo.  433,  15 
S.  W.  761;  Hance  v.  Wabash  Western  R. 
Co.  56  Mo.  App.  476;  Davis  v.  Wabash  R. 
Co.  122  Mo.  App.  637,  99  S.  W.  17. 

A  carrier  which  undertakes  the  transpor- 
tation of  property  which,  as  appears  from 
the  head  of  the  papers  containing  the  con- 
tract of  shipment  and  the  indorsements 
thereon,  was  destined  to  a  point  beyond  its 
line,  undertakes  through  carriage,  under  the 
Missouri  statute,  unless  it  expressly  stipu- 
lates that  it  is  to  carry  only  to  the  end 
of  its  line.  Buffington  v.  Wabash  R.  Co, 
118  Mo.  App.  476,  94  S.  W.  991 ;  Bushnell  v. 
Wabash  R.  Co.  118  Mo.  App.  618,  94  S.  W. 
1001. 

A  contract  for  through  shipment,  within 
the  meaning  of  the  Missouri  statute,  is 
shown  by  a  bill  of  lading  in  which  the 
point  of  destination  is  left  blank,  but  in 
which  the  indorsement  at  the  end  shows  that 
the  place  to  which  it  was  to  be  shipped  was  a 
point  beyond  the  carrier's  own  line,  there  be- 
ing no  evidence  to  the  contrary,  and  no  stip- 
ulation that  it  was  only  to  carry  to  the  end 
of  its  own  line,  althonofh  it  did  expressly 
state  that  its  responsibility  should  not  ex- 
tend beyond  such  line.  Marshall  &  M. 
Grain  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  176  Mo.  480,  98  Am.  St.  Rep.  508,  75 
S.  W.  638. 

And  see  cases  infra,  II.  e,  2,  holding  that 
an  agreement  that  a  carrier  shall  be  liable 
only  for  loss  or  damage  occurring  on  its  own 
line  IB  not  the  equivalent  of  an  express  con- 
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tract  to  carry  the  property  only  over  its 
own  line. 

A  carrier  does  not  receive  goods  for  trans- 
portation beyond  its  line,  within  the  mean- 
ing of  the  Missouri  statute,  where,  by  its 
bill  of  lading,  it  undertakes  to  transport  the 
goods  only  on  the  line  of  its  road,  "from 

to  station,"  and  deliver 

in  like  good  order  to  the  consignee  at  such 
station,  or  to  a  connecting  carrier  for  the 
purpose  of  concluding  the  transportation. 
Orr  V.  Chicago  &  A.  R.  Co.  21  Uo.  App.  333. 

Notwithstanding  the  Missouri  statute,  an 
initial  carrier  receiving  goods  for  trans- 
portation to  a  point  beyond  its  own  line 
is  not  liable  for  losses  on  a  connecting  line 
not  caused  by  negligence,  unless  it  contract- 
ed to  carry  to  final  destination.  Scott 
County  Mill.  Co.  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  127  Mo.  App.  80,  104  S.  W.  924. 

As  to  the  application  of  the  Missouri 
statute  when  contract  for  through  carriage 
is  made  by  a  person  unauthorized  to  make 
it,  see  infra,  II.  c,  3  (c). 

The  English  rule,  which  implies  an  un- 
dertaking for  through  carriage  from  the 
mere  receipt  of  goods  marked  for  a  place 
beyond  the  carrier's  route^  was  not  adopted 
for  New  York  by  N.  Y.  Laws  1847,  chap. 
270,  §  9  (repealed  by  Laws  1890,  chap. 
265),  which  provided  that,  wherever  two  or 
more  railroads  are  connected  together,  any 
company  owning  either  of  said  roads,  re- 
ceiving freight  to  be  transported  to  any 
place  on  the  line  of  either,  shall  be  liable  as 
a  common  carrier  for  the  delivery  of  such 
freight  at  that  place,  with  a  remedy  over 
against  the  delinquent  carrier.  The  statute 
means  that  if  a  railway  company  will  agree 
to  carry  property  beyond  the  terminus  of  its 
own  road,  and  receives  the  goods  under  that 
agreement,  it  shall  be  liable  as  a  common 
carrier  for  the  delinquences  of  the  road 
running  in  connection  with  it,  on  the  route 
to  the  place  of  delivery.  Burtis  v.  Buffalo 
&  State  Line  R.  Co.  24  N.  Y.  269;  Root  v. 
Great  Western  R.  Co.  45  N.  Y.  524. 

The  initial  railway  carrier  is  made  lia- 
ble in  every  case,  under  the  South  Carolina 
statute,  for  a  loss  of  or  a  damage  to  goods, 
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if  it  does  so  contract,  its  common-law  car- 
rier liability  will  extend  over  the  entire 
route.  Ohio  &  M.  R.  Co.  v.  McCarthy,  96 
U.  S.  258,  266,  24  L.  ed.  603i  606;  Ogdens- 
burg  &  L.  C.  R.  Co.  v.  Pratt,  supra;  North- 
ern P.  R.  Co.  V.  American  Trading  Co.  195 
U.  S.  439,  40  L.  ed.  269,  25  Sup.  Ct.  Rep. 
84;  Muschamp  v.  Lancaster  &  P.  R.  Co.  8 
Mees.  &  W.  423. 

The  English  cases  beginning  with  Mus- 
champ y.  Lancaster  &  P.  R.  Co.  supra,  de- 
cided in  1841,  down 'to  Bristol  &  E.  R.  Co. 
▼.  Collins,  7  H.  L.  Cas.  194,  have  consistent- 
ly held  that  the  mere  receipt  of  property 
for  transportation  to  a  point  beyond  the 
line  of  the  receiving  carrier,  without  any 
qualifying  agreement,  justified  an  infer- 
ence of  an  agreement  for  through  transpor- 


unless  it  produces  a  receipt  in  writing  from 
the  next  succeeding  carrier.  Miller  Bros. 
V.  South  Carolina  R.  Co.  33  S.  C.  369,  9 
L.R.A.  833,  n  S.  E.  1093;  Hill  v.  Georgia, 
C.  &  N.  R.  Co.  43  S.  C.  461,  21  S.  E.  337 ; 
Willett  V.  Southern  R.  Co.  66  8.  C.  477,  45 
S.  E.  93;  Jonesville  Mfg.  Co.  v.  Southern 
R.  Co.  77  S.  C.  480,  58  S.  E.  422.  See  in- 
fra, II.  c,  5, — Hill  V.  Georgia,  C.  &  N.  R. 
Co.  43  S.  C.  461,  21  S.  E.  337. 

A  steamship  company,  as  well  as  a  rail- 
way company,  may  be  the  next  succeeding 
carrier  whose  receipt  the  initial  railway  car- 
rier must  produce,  under  this  statute,  in 
order  to  relieve  itself  from  liability  for  loss 
of  or  damage  to  the  goods.  Miller  Bros.  v. 
South  Carolina  R.  Co.  33  S.  C.  359,  9 
L.R.A.  833.  11  S.  E.  1093. 

The  receipt  from  the  next  succeeding  car- 
rier, which  the  initial  carrier  must  produce, 
under  this  statute,  in  order  to  relieve  itself 
from  liability  for  a  loss  or  dama<Te  to  the 
goods,  need  not  be  in  any  particular  form. 
A  paper  sisrncd  by  the  receiving  clerk  of 
such  succeeding  carrier  for  the  carrier,  stat- 
ing that  the  goods  were  received  by  it  from 
the  initial  carrier,  is  sufficient.     Ibid. 

The  testimony  of  the  freight  agent  of 
the  next  succeeding  carrier,  from  the  rec- 
ord in  his  office  known  as  the  "per  diem 
sheet,"  that  the  goods  were  received  on 
waybill,  and  were  transferred  into  the  car 
of  another  rood,  and  delivered  to  a  terminal 
railway  association  for  such  road,  and  were 
receipted  for  by  that  road,  satisfies  the  stat- 
ute. Jonesville  Mfg.  Co.  v.  Southern  R.  Co. 
77  S.  C.  480,  68  S.  E.  422. 

A  receipt  from  a  connecting  carrier  "in 
pnod  order,"  in  which  the  destination  given 
is  different  from  that  stipulated  in  the  bill 
of  lading,  does  not  relieve  the  initial  car- 
rier from  liability,  under  this  statute.  The 
mere  delivery  of  the  goods  to  the  carrier 
next  in  line  is  not  enou<vh  to  discharge  the 
initial  carrier  from  liability,  but  he  must 
show  that  the  delivery  was  accompanied  with 
proper  shipping  instructions,  or  at  least 
such  as  he  received  from  the  shipper,  so  that 
the  carrier  receiving  them  can  forward  them 
to  destination,  and  the  variance  between 
the  bill  of  lading  and  the  receipt  from  the 
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tation,  and  an  assumption  of  full  carrier 
liability  by  the  primary  carrier.  The  rul- 
ing is  grounded  upon  considerations  of  pub- 
lic policy  and  public  convenience,  and 
classes  the  receipt  of  goods  so  designated 
for  a  point  beyond  the  carrier  line  as  a 
holding  out  to  the  public  that  the  carrier 
has  made  its  own  arrangements  for  the  con- 
tinuanee  by  a  connecting  carrier  of  the 
transportation  after  the  goods  leave  its 
own  line.  There  are  American  cases  which 
take  the  same  view  of  the  question  of  evi- 
dence thus  presented.  Some  of  them  are 
Louisville  k  N.  R.  Co.  v.  Campbell,  7  Heisk. 
257;  Alabama  &  G.  S.  R.  Co.  v.  Mt.  Vernon 
Co.  84  Ala.  175,  4  So.  356;  Central  R.  Co. 
V.  Hasselkus,  91  Ga.  384,  44  Am.  St.  Rep. 
37,  17  S.  E.  838;  Beard  v.  St.  Louis,  A^  & 


connecting  line,  which  was  made  out  by  the 
agent  of  the  initial  carrier,  shows  that  such 
carrier  did  not  give  the  next  carrier  prop- 
er instructions  as  to  the  destination  and 
route.  Chartrand  v.  Southern  R.  Co.  85  S. 
C.  479,  67  S.  E.  741. 

The  initial  carrier  which  produces,  when 
sued  for  a  loss,  a  receipt  from  a  connecting 
carrier  in  which  the  destination  given  is 
different  from  that  stipulated  in  the  bill  of 
lading,  is  charged  with  the  burden  of  show- 
ing that  its  failure  to  extend  to  the  con- 
necting carrier  proper  shipping  instructions 
did  not  cause  or  contribute  to  the  loss 
Ibid. 

Delny  on  the  part  of  an  initial  railway 
carrier  in  producing,  upon  request,  a  receipt 
for  the  goods  from  the  next  succeeding  car- 
rier, which  was  a  steamship  company,  which 
delay  was  caused  by  its  production  by  mis- 
take of  the  receipt  of  the  first  railway 
company  beyond  it  in  the  line  of  transpor- 
tation, is  not  such  ''wilful  failure  and  re- 
fusal to  deliver  the  receipt"  as  will  deprive 
the  initial  carrier  of  the  benefit  of  the  stat- 
ute, where,  from  the  terms  of  the  statute, 
it  was  very  doubtful  whether  or  not  the  re- 
ceipt of  the  steamship  company  would  suf- 
fice, the  act  never  having  been  judicially 
construed.  Miller  Bros.  v.  South  Carolina 
R.  Co.  supra. 

The  penalty  imposed  by  the  act  of  Feb- 
ruary 23,  1903,  for  the  failure  of  a  carrier 
to  adjust  or  trace  a  loss,  is  recoverable  only 
where  the  goods  were  lost  or  damaged  while 
in  its  possession.  Burress  v.  Atlantic  Coast 
Line  R.  Co.  79  S.  C.  260,  60  S.  E.  092; 
Moody  V.  Southern  R.  Co.  79  S.  C.  297,  60 
S.  E.'711. 

A  complete  change  in  the  leoral  relations 
of  connecting  carriers  to  each  other  and  to 
the  owners  of  goods  in  transit  was  made  by 
S.  C.  act  of  May  13,  1903,  under  which 
all  carriers  reco?nizin?,  acquiescing,  or  act- 
ing upon  a  contract  for  throus^h  shipment 
are  made  the  agents  of  each  other  with  re- 
spect to  the  transportation,  a  through  bill 
of  lading  being  made  prima  facie  evidence 
of  the  agency  and  contract,  and  any  of  the 
carriers  may  be  sued  for  loss  or  damage 
occurring  on  any  part  of  the  route,  being 
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T.  H.  R.  Co.  79  Iowa,  631,  44  N.  W.  803; 
Kyle  V.  Laurens  R.  Co.  10  Rich.  L.  382,  70 
Am.  Dec.  231;  Erie  R.  Co.  v.  Wilcox,  84  111. 
240,  25  Am.  Rep.  451;  East  Tennessee  & 
V.  R.  Co.  V.  Rogers,  6  Heisk,  143,  10  Am. 
Rep.  589. 

Upon  the  other  hand,  many  American 
courts  have  repudiated  the  English  rule 
which  holds  the  carrier  to  a  contract  for 
transportation  over  the  whole  route,  in  the 
absence  of  a  contract  clearly  otherwise,  and 
have  adopted  the  rule  that  unless  the  car- 
rier specifically  agrees  to  carry  over  the 
whole  route,  its  responsibility  as  a  carrier 
ends  with  its  own  line;  and  that,  for  the 
continuance  of  the  shipment,  its  liability 
is  only  that  of  a  forwarder.  The  conflict 
has  therefore  been  one  as  to  the  evidence 


from  which  a  contract  for  through  car- 
riage to  a  place  beyond  the  line  of  the  re- 
ceiving carrier  might  be  inferred. 

In  this  conflicting  condition  of  the  de- 
cisions as  to  the  circumstances  from  which 
an  agreement  for  through  transportation 
of  property  designated  to  a  point  beyond 
the  receiving  carrier's  line  might  be  in- 
ferred. Congress,  by  the  act  here  involved, 
has  declared,  in  substance,  that  the  act  of 
receiving  property  for  transportation  to  a 
point  in  another  state,  and  beyond  the  line 
of  the  receiving  carrier,  shall  impose  on 
such  receiving  carrier  the  obligation  of 
through  transportation,  with  carrier  liabil- 
ity throughout.  But  this  uncertainty  of  the 
nature  and  extent  of  the  liability  of  a  car- 
rier receiving  goods  destined  to  a  point  be- 


given  the  right  of  recovery  over  against  the 
carrier  in  fault.  This  statute  is  valid  as  to 
intrastate  shipments  so  far,  at  least,  as  any 
objection  founded  on  the  denial  of  the  equal 
protection  of  the  laws  is  concerned.  Ven- 
ning v.  Atlantic  Coast  Line  R.  Co.  78  S.  C. 
42,  12  L.R.A.(N.S.)  1217,  125  Am.  St.  Rep. 
768,  68  S.  E.  983. 

The  Texas  statute  (Tex.  Rev.  Stat.  1895, 
arts.  331a,  331b)  is  identical  with,  and  evi- 
dently served  as  the  model  for,  the  South 
Carolina  statute  just  noted,  except  that  the 
Texas  statute  by  its  express  terms  applies 
to  transportation  only  between  points  in 
the  state. 

The  initial  carrier  in  a  through  contract 
of  shipment  is  liable,  under  the  Texas  stat- 
ute, for  damages  sustained  on  a  connecting 
line,  with  right  of  action  over  aprainst  the 
connecting  carrier.  Texas  &  P.  R.  Co.  v. 
Andrews  (Tex.  Civ.  App.)  80  S.  W.  390. 

Where  a  shipment  is  to  be  transported  by 
connecting  lines  from  one  point  in  the  state 
to  another,  either  of  the  contracting  carri- 
ers, under  the  Texas  statute,  is  liable  to  the 
shipper  for  the  damages  sustained  anywhere 
on  the  route,  with  a  right  of  action  over 
against  the  carrier  through  whose  negli- 
gence the  damas^e  was  sustained.  Gulf,  C. 
&  S.  F.  R.  Co.  v';  Terry  (Tex.  Civ.  App.)  89 
S.  W.  792. 

Where  the  shipment  between  points  in  the 
state  was  on  a  through  bill  of  lading  issued 
by  the  initial  carrier,  both  it  and  the  con- 
necting carrier  are  equally  liable  to  the 
shipper  for  whatever  damage  was  occasioned 
by  tne  negligence  of  either  road.  Houston, 
E.  &  W.  R.  Co.  V.  Waltman  (Tex.  Civ.  App.) 
132  S.  W.  518. 

A  contract  for  through  carriage,  within 
the  meaning  of  the  Texas  statute,  exists 
where  the  initial  carrier  undertook  to  have 
goods  transported  at  a  given  rate  from  ori- 
gin to  destination,  in  a  car  furnished  by  it 
for  that  purpose,  and  gave  a  bill  of  lading 
containing  provisions  for  the  benefit  not 
only  of  the  initial  carrier,  but  also  of  the 
connecting  carrier,  although  such  bill  of  lad- 
ing in  terms  binds  the  initial  carrier  to 
carry  only  to  its  terminus,  and  there  deliver 
to  the  connecting  line,  where  it  also  uses 
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language  and  makes  stipulations  which  are 
meaningless,  if  it  contracts  only  for  local 
shipment  with  delivery  to  the  next  carrier- 
Texas  &  P.  R.  Co.  V.  Town  send  (Tex.  Civ. 
App.)   106  S.  W.  760. 

An  initial  carrier  does  not  receive  goods 
for  through  transportation  on  a  contract 
for  through  carriage,  so  as  to  make  the 
Texas  statute  applicable,  where  upon  its 
face  the  contract  of  shipment  expresses  the 
agreement  to  be  that  the  first  carrier  is 
to  transport  the  shipment  to  the  end  of  its 
line,  and  there  deliver  the  same  to  the  next 
connecting  carrier,  limiting  the  liability  of 
each  company  to  the  damages  arising  upon 
its  own  line.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Jones  (Tex.)  134  S.  W.  328,  reversing 
(Tex.  Civ.  App.)   123  S.  W.  737. 

A  verbal  contract  by  an  initial  carrier 
which  had  no  station  agent  at  the  initial 
point  of  shipment,  wliereby  it  undertook  to 
transport  a  shipment  of  cattle  over  its  own 
line  and  those  of  two  connecting  railways 
to  final  destination,  coupled  with  the  re- 
ceipt of  the  shipment  by  the  latter  carriers 
and  transportation  by  them,  makes  a  prima 
facie  case,  under  this  statute,  so  that  it 
was  error  for  the  court  to  limit  the  recov- 
ery against  each  carrier  to  the  injuries  oc- 
curring on  its  own  line,  and  to  refuse  a 
special  charge  that  if  the  jury  should  be- 
lieve that  the  contract  of  shipment  was  a 
tliroiigh  contract,  and  was  accepted  and  ac- 
quiesced in  by  all  the  carriers,  their  ver- 
dict should  be  against  all  such  carriers. 
Williams  v.  Gulf  &  I.  R.  Co.  —  Tex.  Civ. 
App.  — ,  135  S.  W.  390. 

Only  when  the  through  contract  of  car- 
riage is  recognized,  acquiesced  in,  or  acted 
upon  by  the  connecting  carrier,  do  Tex. 
Rev.  Stat.  arts.  331a,  331b,  create  a  joint 
liability,  and  where  it  makes  a  new  contract 
complete  in  its  terms,  signed  by  the  shipper, 
under  which  the  transportation  was  had, 
this  is  conclusive,  in  the  absence  of  evidence 
to  the  contrary,  that  such  carrier  did  not 
acquiesce  in  or  act  upon  the  contract  made 
with  the  other  carriers.  Houston  &  T.  C.  R. 
O).  V.  Mayes,  44  Tex.  Civ.  App.  31,  97  S.W. 
318.     See  also  infra,  III.  b;  IV.  d. 

Where  one  of  two  connecting  carriers  re 
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yond  its  own  line  was  not  all  whicli  might 
well  induce  the  interposition  of  the  regu- 
lating power  of  Congress.  Nothing  has 
perhaps  contributed  more  to  the  wealth 
and  prosperity  of  the  country  than  the  al- 
most universal  practice  of  transportation 
companies  to  co-operate  in  making  through 
routes  and  joint  rates.  Through  this  meth- 
od, a  situation  has  been  brought  about  by 
which,  though  independently  managed,  con- 
necting  carriers  become  in  effect  one  sys- 
tem. This  practice  has  its  origin  in  the 
mutual  interests  of  such  companies  and  In 
the  necessities  of  an  expanding  commerce. 
In  the  leading  case  of  Muschamp  v.  Lan- 
caster &  P.  R.  Co.  cited  above,  Lord  Abin- 
lier  defended  the  inference  of  a  contract  for 
through  carriage  from  the  mere  receipt  of 


a  package  destined  to  a  point  beyond  thr; 
line  of  the  receiving  carrier  upon  the  known 
practice  in  his  day  of  such  carriers.  Upon 
this  subject,  in  speaking  of  connecting  lines 
of  railway,  he  said:  "These  railway  compa- 
nies, though  separate  in  themselves,  are  in 
the  habit,  for  their  own  advantage,  of  mak- 
ing contracts,  of  which  this  was  one,  to 
convey  goods  along  the  whole  line,  to  the 
ultimate  terminus,  each  of  them  being 
agents  of  the  other  to  carry  them  forward^ 
and  each  receiving  their  share  of  the  prof- 
its from  the  last." 

The  tenth  clause  of  the  conditions  an- 
nexed to  this  bill  of  lading,  and  shown  else- 
wliere,  affords  a  fair  illustration  of  the  cus- 
tomary raethods  of  connecting  carriers  to 
co-operate  for  their  mutual  benefit  in  car- 


ceived  a  shipment  of  stock  consigned  to 
point  on  the  other's  line,  and  issued  a 
through  bill  of  lading  fixing  a  through  rate, 
and  the  connecting  carrier  received  the  ship- 
ment without  making  a  new  contract,  the 
case  is  governed  by  the  Texas  statute,  and 
either  carrier  is  liable  for  loss  or  damage 
anywhere  on  the  route.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Jones  (Tex.  Civ.  App.)  123 
S.  W.  737;  reversed  in  134  S.  W.  328,  on 
the  ground  that  the  contract  of  the  initial 
carrier  was  not  one  for  through  carriage. 

The  only  liability  which  can  attach  to  an 
initial  carrier  for  injuries  to  a  domestic 
shipment  sustained  on  a  connecting  line  is 
by  virtue  of  the  Texas  statute,  under  which 
it  will  be  liable  whether  the  contract  for 
through  shipment  was  verbal  or  written. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Botts  (Tex. 
Civ.  App.)  70  S.  W.  113. 

Under  the  Virginia  statutes,  the  liability 
of  a  carrier  which  accepts  for  transporta- 
tion goods  directed  to  a  point  beyond  its 
terminus  extends  to  the  point  of  ultimate 
destination.  Norfolk  &  W.  R.  Co.  v.  Suther- 
land. 89  Va.  703.  17  S.  E,  127;  Norfolk  & 
W.  R.  Co.  V.  Wilkinson,  106  Va.  778,  56  S. 
E.  808. 


(1^)  Statutes  permitting  joint  action. 

By  Tex.  Gen.  Laws  1899,  chap.  125, 
p.  214,  it  is  provided  that,  when  freight  is 
lost  or  damaged  while  in  the  course  of 
transportation  over  connecting  railways,  an 
action  therefor  may  be  brought  against  any 
one  or  all  of  such  carriers,  in  any  county 
in  which  either  of  such  railways  extends  or 
is  operated,  provided  that  if  damages  are 
recovered  against  more  than  one  carrier 
not  partners  in  the  shipment  or  contract, 
they  shall  be  apportioned  between  them. 
Missouri.  K.  &  T.  R.  Co.  v.  Elliott,  99  Tex. 
286.  89  S.  W.  767. 

Thiststatute  is  a  legitimate  exercise  of  the 
police  power,  and  does  not  intrench  upon 
any  authority  confided  to  the  Federal  gov- 
ernment. St.  Louis  Southwestern  R.  Co.  v. 
Wester  (Tex.  Civ.  App.)  96  S.  W.  769. 

Two  connecting  railroads  engaged  in  the 
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continuous  transportation  of  a  shipment 
between  two  points  in  the  state  may,  under 
the  Texas  statute,  be  held  jointly  liable  for 
the  entire  damage.  Missouri,  K.  &  T.  R. 
Co.  V.  Lawson  (Tex.  Civ.  App.)  119  S.  W. 
921. 

It  is  the  duty  and  province  of  the  jury, 
under  the  Texas  statute,  to  apportion  the 
damage  among  the  several  connecting  car- 
riers, where  each  of  them  was  guilty  of  nes- 
ligende  with  reference  to  the  shipment  while 
upon  its  line.  San  Antonio  &  A.  P.  R.  Co. 
V.  Dolan  (Tex.  Civ.  App.)  86  S.  W.  302. 

It  was  at  first  thought  by  the  Texas  court 
of  civil  appf'als  that  by  this  statute  all  the 
carriers  concerned  in  the  transportation  of 
property  on  a  through  shipment  were  made 
liable  for  damages  to  such  property,  no  mat- 
ter on  what  particular  line  of  road  they 
occurred.  International  &  0.  N.  R.  Co.  v. 
Jones,  26  Tex.  Civ.  App.  107,  62  S.  W.  1075. 

But  in  a  later  case  it  was  said  that  the 
statute  does  not  impose  any  liability  upon 
the  initial  carrier  for  a  loss  beyond  its  own 
line,  but  deals  solely  with  the  venue  of  ac- 
tions. Texas  &  l\  R.  Co.  v.  McCarty,  29 
Tex.  Civ.  App.  616,  69  S.  W.  229. 

And  this  was  the  view  adopted  by  the 
Texas  supreme  court,  which  said  that  the 
evident  purpose  of  this  statute  was  to  re- 
lieve shippers  of  the  difficulty  arising  out 
of  the  arrival  of  a  shipment  m  a  damaged 
condition,  when  at  a  loss  to  know  how 
much  of  the  damage  was  chargeable  to  each 
line,  and  to  provide  a  joint  action  against 
all  the  carriers,  where  there  was  a  reason- 
able probability  that  each  was  responsible 
for  some  part  of  the  damage;  but  that  it 
was  not  intended  to  authorize  a  suit  against 
two  railroad  conipanies  not  acting  under  a 
joint  contract,  for  the  distinctly  separate 
wrong  of  one,  merely  because  property  had 
been  transported  over  the  connecting  lines 
of  the  two.  Texas  &  P.  R.  Co.  v.  Lynch,  97 
Tex.  25,  76  S.  W.  486. 

lliis  statute  was  not  intended  to  affect 
in  any  way  the  rights  of  the  parties  under 
the  contract  made  between  them,  but  per- 
mits the  enforcement  of  such  contract  in 
one  action,  according  to  its  terms,  against 
all  the  participants  in  the  transportation. 
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Tying  on  transportation  begun  by  one  wbicii 
JiiUtsD  be  continued  by  other  lines  over  which 
the  thing  to  be  t  run  sported  must  go.  The 
receiving  carrier  makes  the  rate  and  the 
route,  and  as  the  agent  of  every  such  con- 
jiecting  carrier  executes  a  contract  which 
is  to  bind  each  of  them,  ''severally,  but  not 
jointly/'  one  of  the  terms  of  the  agreement 
being  that  each  carrier  shall  be  liable  only 
for  loss  or  damage  occurring  ou  its  own 
line.  Through  this  well  known  and  neces- 
sary practice  of  coiniecting  carriers  there 
has  come  about,  without  unity  of  owner- 
flhip  or  physical  operation,  a  singleness  of 
charge  and  a  continuity  of  transportation 
greatly  to  the  advantage  of  the  carrier, 
and  beneDcial  to  the  great  and  growing 
commerce  of  the  country. 


Along  with  this  singleness  of  rate  and 
continuity  of  carriage  there  grew  up  the 
practice  by  receiving  carriers,  illustrated  in 
this  case,  of  refusing  to  make  a  specific 
agreement  to  transport  to  points  beyond 
its  own  line,  whereby  the  connecting  car- 
rier, for  the  purpose  of  carriage,  would  be- 
come the  agent  of  the  primary  carrier. 
The  common  form  of  receipt,  as  the  court 
may  judicially  know,  is  one  by  which  the 
shipper  is  compelled  to  make  with  each 
carrier  in  the  route  over  which  his  package 
must  go  a  separate  agreement  limiting  the 
carrier  liability  of  each  separate  company 
to  its  own  part  of  the  through  route.  As 
a  result  the  shipper  could  look  only  to  the 
initial  carrier  for  recompense  for  loss, 
damage,  or  delay  occurring  on  its  part  of 


Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  99  Tex. 
286,  89  S.  VV.  767. 

Hence,  an  initial  carrier  cannot  be  held 
jointly  liable  with  connecting  carriers  for 
damages  not  sustained  on  its  own  line, 
where  the  goods  were  siiipped  under  a  con- 
tract limiting  its  liability  to  its  own  line, 
and  its  plea  met  the  allegations  of  partner- 
ship and  agency  contained  in  the  petition 
ana  such  as  were  not  sustained  by  any  evi- 
dence, international  &  G.  N.  K.  Co.  v. 
Startz,  97  lex.  167,  77  S.  W.  1,  reversing 
(Tex.  Civ.  App.)  74  S.  W.  1118. 

And  connecting  carriers  cannot  be  held 
jointly  for  what  occurs  on  eitlier  or  both 
lines  under  a  contract  for  shipment  which 
in  terms  limits  each  carrier's  liability  to  its 
own  line,  no  agency  or  partnersliip  being 
shown.  Texas  &  P.  R.  Co.  v.  Byers  (Tex. 
Civ.  App.)  73  S.  W.  427. 

But  a  recovery  under  this  statute  is  not 
defeated  because  the  precise  amount  of  dam- 
age done  by  each  of  tiie  carriers  engaged  in 
the  transportation  is  not  alleged  or  proved. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Williams,  38 
Tex.  Civ.  App.  405,  86  S.  W.  38. 

And  it  is  not  error  to  instruct  the  jury 
in  an  action  brought  imder  this  statute,  to 
fix  the  aggregate  amount  of  damage  done  by 
all  of  defendants,  and  then  apportion  it 
between  them  in  proportion  to  their  respec- 
tive liability,  where  they  are  fully  instruct- 
ed that  each  defendant  is  liable  only  for  the 
damages  caused  by  its  own  default.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Cushney,  95  Tex.  309,  67 
S.  W.  77,  affirming  (Tex.  Civ.  App.)  64  S. 
VV.  796. 

In  Texas  &  P.  R.  Co.  v.  Warner,  42  Tex. 
Civ.  App.  280,  93  S.  W.  489,  the  court  ap- 
proved an  instruction  in  an  action  against 
two  connecting  carriers,  under  a  contract  of 
shipment  limiting  liability  to  their  own 
lines,  that  if  the  initial  carrier,  in  loading 
the  shipment,  did  not  exercise  ordinary 
care,  and  such  failure  was  the  direct 
and  proximate  cause  of  the  damage 
while  in  transit  on  the  line  of  the  ter- 
minal carrier,  the  jury  should  find  in  favor 
of  the  terminal  carrier  over  against  the 
initial  carrier  for  such  damages,  when  read 
in  connection  with  other  instructions  to  th^ 
.31  L.R.A.(N.S.) 


effect  that  if  the  initial  carrier  did  exer- 
cise ordinary  care,  the  jury  should  not  find 
against  it  tor  the  damaged  on  the  line  of 
the  terminal  carrier,  and  that  if  a  part  of 
the  damage  occurred  on  each  of  the  roads, 
to  find  against  each  defendant  for  the  dam- 
ages occurring  on  its  line  without  the  fault 
ot  the  other. 

In  an  action  against  connecting  carriers 
to  recover  the  penalty  prescribed  by  Tex. 
Kev.  Stat.  arts.  4494,  4496,  for  delay  in 
transportation,  the  petition  should  allege 
the  dates  on  which  the  shipments  were  de- 
livered to  the  connecting  carrier,  since  other- 
wise there  would  be  nothing  to  show  the 
negligence  of  the  initial  carrier  from  the 
time  it  received  the  shipments  until  they 
were  delivered  to  the  connecting  line,  nor 
of  the  connecting  carrier  between  the  time 
it  received  the  shipment  and  the  time  of  de- 
livery to  the  consignee.  Dorrance  v.  Inter- 
national &  G.  N.  K.  Co.  (Tex.  Civ.  App.) 
120  S.  W.  694. 

Where  a  shipper  adopts  the  remedy  given 
by  Mo.  Rev.  Stat.  1889,  §  5222,  as  amended 
by  Mo.  Laws  1905,  p.  504,  of  uniting  as  de- 
fendants to  his  action  for  damages  all  the 
carriers  through  whose  hands  the  property 
passed,  and  of  recovering  in  such  case  from 
the  culpable  defendant,  his  recovery  must  be 
restricted  to  the  carrier  shown  to  be  in 
fault,  and  if  the  evidence  does  not  show 
which  carrier  was  at  fault,  the  shipper  fails 
to  make  out  a  case  under  the  statute. 
Blackmer  &,  P.  Pipe  Co.  v.  Mobile  &  O.  R. 
Co.  137  Mo.  App.  479,  119  S.  W.  1;  Crockett 
V.  St.  Louis  &  H.  R.  Co.  147  Mo.  App.  347, 
]26  S.  W.  243;  Wilburn  v.  Wabash  R.  Co. 
148  Mo.  App.  692,  129  S.  W.  484. 

This  18  because  the  statute,  as  it  stood 
before  the  amendment,  permitted  the  orig- 
inal carrier,  if  judgment  was  obtained 
against  it  by  the  shipper,  and  it  was  inno- 
cent, to  recover  over  from  the  connecting 
carrier  which  was  to  blame.  Blackmer  £ 
P.  Pipe  Co.  V.  Mobile  &  O.  R.  Co.  137  Mo. 
App.  479,  119  S.  W.  1. 

The  shipper  may  still  confine  his  action 
to  the  initial  carrier,  and  get  all  the  redress 
the  statute  afforded  prior  to  the  amend- 
ment; blit  if  he  chooses  to  unite  several  car- 
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the  route.  If  such  primary  carrier  was  able 
to  show  a  delivery  to  tlie  rails  of  the  next 
succeeding  carrier,  although  the  packages 
might  and  usually  did  continue  the  journey 
in  the  same  car  in  which  they  had  been 
originally  loaded,  the  shipper  must  fail  in 
his  suit.  He  might,  it  is  true,  then  bring 
his  action  against  the  carrier  so  shown  to 
have  next  received  the  shipment.  But  here, 
in  turn,  he  might  be  met  by  proof  of  safe 
delivery  to  a  third  separate  carrier.  In 
short,  as  the  shipper  was  not  himself  in 
possession  of  the  information  as  to  when 
and  where  his  property  had  been  lost  or 
damaged,  and  had  no  access  to  the  records 
of  the  connecting  carriers  who,  in  turn,  had 
participated  in  some  part  of  the  transporta- 
tion,  he  was  compelled  in  many  instances 


to  make  such  settlement  as  should  be  pro- 
posed. 

This  burdensome  situation  of  the  ship- 
ping public  in  reference 'to  interstate  shii)- 
ments  over  routes  including  separate  line « 
of  carriers  was  t)ie  matter  which  Congre;i.i 
undertook  to  regulate.  Thus,  when  this 
Carmnck  amendment  was  reported  by  a 
conference  committee,  Judge  William  Rich- 
ardson, a  congressman  from  Alabama, 
speaking  for  the  counuittee  of  the  matter 
which  it  was  sought  to  remedy,  among 
other  things,   said: 

"•One  of  the  great  complaints  of  the  rail- 
roads has  been — and,  I  think,  a  reHsoiiabie, 
just,  and  fair  complaint — that  wiien  a  man 
made  a  shipment,  say,  from  Washington, 
for  instance,  to  San  Francisco,  Californiii, 


riers  in  the  action,  he  must  do  so  oum  onere, 
that  is,  take  on  himself  the  burden  of  proof 
imposed  bv  the  amendment.  Crockett  v. 
iSt.  Louis  &  H.  R.  Co.  147  Mo.  App.  347,  126 
S.  W.  243. 

(b)   Interstate    or    foreign    shipments; 
Hepburn  act  (CarniacJc  amendment)  . 

(1)  Interstate  shipm,ents  as  affected  by 
state  statutes. 

The  Texas  statute  (see  supra,  II.  b,  2  (a) 
(1))  is,  by  its  very  terms,  inapplicable  to 
interstate  shipments.  Texas  &  N.  O.  R.  Co. 
v.  Berry,  31  Tex.  Civ.  App.  3,  71  S.  W.  326 ; 
Goldstein  v.  Sherman,  S.  &  S.  R.  Co.  25 
Tex.  Civ.  App.  365,  61  S.  W.  336  j  Crawford 
v.  International  &  G.  N.  R.  Co.  (Tex.  Civ. 
App.)  1C9  S.  W.  987;  Galveston,  11.  &  !S. 
A.  K.  Co.  v.  Noolke  (Tex.  Civ.  App.)  110 
S.  \\.  82:  Blackburn  v.  Chicago,  R.  L  &  G. 
R.  Co.  (Tex.  Civ.  App.)  115  S.  W.  874. 

On  the  other  hand,  the  ^Missouri  statute 
(see  supra,  II.  b,  2  (a)  (1))  expressly  ap- 
plies to  such  shipments. 

And  such  statute  is  applicable  although 
a  portion  of  the  transit  is  to  be  performed 
by  a  connecting  carrier  whose  line  is  wholly 
without  the  limits  of  the  state.  Watkins 
▼.  St.  Louis,  I.  M.  &  S.  R.  Co.  44  Mo.  App. 
245. 

Interstate  commerce  is  not  unconstitu- 
tionally interfered  with  by  the  provisions 
of  this  statute,  under  which  the  receipt  by 
a  carrier  of  goods  marked  for  a  point  be- 
yond its  own  line  imports  a  contract  for 
through  transportation,  unless  by  specific 
agreement  the  carrier  contracts  to  carry  the 
shipment  only  over  its  own  line.  Dimmitt 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  103  Mo. 
433,  15  S.  W.  761 :  Nines  v.  St.  Loui«,  I.  M. 
A  S.  R.  Co.  107  Mo.  475,  18  S.  W.  'T);  Mis- 
souri, K.  &  T.  R.  Co.  V.  McCann,  174  U.  S. 
580,  43  L.  ed.  1093.  19  Sun.  Ct.  Rep.  755. 
pmrrning  133  Mo.  59,  36  L.R.A.  110,  33  S. 
W.  71. 

And  making  the  initial  railway  carrier 
liable  for  loss  or  damage  to  goods  shipped 
over  its  own  and  connecting  lines,  as  is 
done  by  S.  C.  Civ.  Code  1902,  §  2176,  unless 
31  L.R.A.(N.S.) 


a  receipt  in  writing  is  produced  from  the 
next  succeeding  carrier,  ;s  not  unconstitu- 
tional as  applied  to  interstate  commerce. 
Jonesville  Mfg.  Co.  ▼.  Southern  R.  Co.  77 
S.  C.  480,  58  S.  £.  422;  Skipper  v.  Sea- 
board Air  Line  R.  Co.  75  S.  C.  270,  7  L.R.A. 
(N.S.)  388,  117  Am.  St.  Rep.  901,  65  S:  E. 
454,  9  A.  &  E.  Ann.  Cas.  808. 

The  Virginia  statute  making  a  carrier 
which  accepts  anything  for  transportation 
to  a  point  beyond  its  own  lines  liable  for  its 
safe  carriage  to  such  point  of  destination,  in 
the  absence  of  a  written  contract  to  tiie  con- 
trary signed  by  the  owner  or  his  agent,  and 
imposing  upon  the  carrier  the  duty,  even  in 
case  of  such  contract,  to  inform  the  shipper 
where  the  loss  happened  beyond  its  own 
line,  is  not  an  unconstitutional  interferenct; 
with  interstate  commerce.  Richnifmd  &  A. 
R.  Co.  V.  R.  A.  Patterson  Tobacco  Co.  169  U. 
S.  311,  42  L.  ed.  759,  18  Sup.  Ct.  Kep. 
335,  affirming  92  Va.  670,  41  L.R.A.  611,  24 
S.  E.  261. 

But,  of  course,  any  of  the  provisions  of 
the  statutes  just  considered,  which  may  con- 
Hict  with  the  act  of  Congress  of  July  29, 
1906,  §  7,  commonly  known  as  the  "Hep- 
burn act"  (see  infra,  II.  b,  2  (b)  (2)),  are 
superseded  by  that  act,  and,  even  if  con- 
sistent with  the  congressional  enactment, 
such  statutes  will  probably  now  be  held  in- 
valid as  to  interstate  shipments,  under  the 
doctrine  tnat.  Congress  having  undertaken 
to  regulate  the  matter,  the  states  cannot 
make  additional  regulations. 

The  requirement  of  S.  C.  act  May  13,  1903, 
under  which  all  carriers  recognizing  a  con- 
tract for  through  shipment  are  made  the 
agents  of  each  other,  and  each  is  made  liable 
to  the  consignee  for  loss  or  damage,  whether 
occurring  on  its  own  line  or  not,  witlj  a 
right  of  recovery  over  against  the  carrier 
in  fault,  is  invalid  as  to  interstate  ship- 
ments. Venning  v.  Atlantic  Coast  Line  R. 
Co.  78  S.  C.  42,  12  L.R.A.(N.S.)  1217,  125 
Am.  St.  Rep.  708,  58  S.  E.  9S3,  overrulin-j 
Skipper  v.  Seaboard  Air  Line  R.  Co.  75  S.  C- 
276.  7  L.R.A.(X.S.)  388,  117  Am.  St.  Rep. 
901,  55  S.  E.  454,  9  A.  &  E.  Ann.  Cas.  808; 
Winslow  Bros.  v.  Atlantic  Coast  Line  R. 
Co.  79  S.  C.  344,  60  S.  £.  709;  Burress  v.. 
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and  his  shipment  was  lost  in  some  way,  the 
citizen  had  to  go  thousands  of  miles,  prob- 
ably, to  institute  his  suit.  The  result  was 
that  he  had  to  settle  his  damages  at  what 
he  could  get.  What  have  we  done?  We 
have  made  the  initial  carrier,  the  carrier 
that  takes  and  receives  the  shipment,  re* 
sponsible  for  the  loss  of  the  article  in  the 
way  of  damages.  We  save  the  shipper  from 
going  to  California  or  some  distant  place 
to  institute  his  suit.  Why?  The  reasons 
inducing  us  to  do  that  were  that  the  initial 
carrier  has  a  through-route  connection  ^ith 
llie  secondary  carrier,  on  whose  route*  the 
loss  occurred,  and  a  settlement  between 
tliem  will  be  an  easy  matter,  wliile  the 
shipper  would  be  at  heavy  expense  in  the 
institution  of  a  suit.    If  a  judgment  is  ob- 


tained against  the  initial  carrier,  no  doubt 
exists  but  that  the  secondary  carrier  would 
pay  it  at  once.  Why?  Because  the  ar^ 
rangement,  the  concert,  the  co-operation,  the 
through  route  courtesies  between  tliem, 
would  be  broken  up  if  prompt  payment  were 
not  made.  We  have  done  that  in  confer- 
ence." (40  Cong.  Rec.  Pt.  30,  p.  9580.) 
It  must  be  conceded  that  the  elTect  of  the 
act  in  respect  of  carriers  receiving  packages 
in  one  state  for  a  point  in  another,  and 
beyond  its  own  lines,  is  to  deny  to  such  an 
initial  carrier  the  former  right  to  make  a 
contract  limiting  liability  to  its  own  line. 
This,  it  is  said,  is  a  denial  of  the  liberty 
of  contract  secured  by  the  5th  Amendment 
to  the  Constitution.  To  support  this,  coun- 
sel cited  such  cases  as  Allgeyer  v.  Louisiana, 


Atlantic  Coast  Line  R.  Co.  79  S.  C.  250,  60 
S.  £.  692. 

The  Texas  statute  permitting  joint  ac- 
tions applies  to  interstate  shipments,  and 
when  so  applied  (see  supra,  II.  b,  2  (b)) 
does  not  impose  any  such  burden  upon  inter- 
state commerce,  as  distinguished  from  com- 
merce within  the  state,  as  amounts  to  an 
infringement  upon  the  power  of  Congress  to 
regulate  interstate  commerce.  St.  Louis 
Southwestern  R.  Co.  v.  Wester  (Tex.  Civ. 
App.)  96  S.  W.  769,  See  also  infra,  II.  f, 
2    (c). 

And,  in  an  action  against  several  carriers 
for  damage  to  a  through  interstate  ship- 
ment, under  a  contract  limiting  the  liabil- 
ity of  each  carrier  to  its  own  line,  if  there 
is  evidence  tending  to  show,  and  sufficient  to 
establish,  negligence  and  injury  on  each  line, 
but  not  establishing  the  exact  amount  of 
damages  on  any  one  line,  it  is  not  error  to 
refuse  to  charge  that,  if  the  evidence  doen 
not  show  how  much,  if  any,  of  the  injury 
complained  of  is  done  on  any  one  line,  the 
jury  should  find  for  that  defendant,  since 
it  was  the  intent  of  t'llis  statute  to  authorize 
the  jury,  or  the  court  when  the  case  is  tried 
without  a  jury,  to  ascertain  the  whole 
amount  of  damages  sustained  by  the  ship- 
per, and  then,  as  nearly  and  as  justly  as 
may  be,  apportion  this  sum  among  the  com- 
panies over  whose  lines  the  property  was 
transported.  Texas  &  P.  R.  Co.  v.  Cushny 
(Tex.  Civ.  App.)  04  S.  W.  795. 

(2)  Hephum    act     (Carmaclz    amend- 
ment) . 

By  the  act  of  Congress  of  June  29,  1906, 
§  7,  commonly  known  as  the  "Carmack 
amendment"  to  the  **Hepburn  act,"  a  car- 
rier receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  an- 
other state  shall  insue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property,  caused  by  it  or 
by  any  connecting  carrier,  with  the  right 
of  action  over  against  a  connecting  carrier 
for  a  loss  occurring  on  the  latter*s  line,  and 
may    not   contract   against   such    liability. 

ol    L..K.A.  (^.S.) 


This  statute  has  been  made  the  subject  of 
vigorous  attack,  but  the  courts  have  uni- 
formly sustained  its  validity,  and  it  was 
unanimously  upheld  by  the  Supreme  Court 
of  the  United  States  in  Atlaxtic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  aflTirming 
168  Fed.  990. 

This  provision  is  a  valid  regulation  of 
commerce.  Louisville  &  N.  R.  Co.  v.  Scott, 
219  U.  S.  209,  55  L.  ed.  — ,  31  Sup.  Ct.  Rep. 
171,  affirming  133  Kv.  724,  118  S.  W.  990; 
Smeltzer  v.  St.  Louis  &  S.  F.  R.  Co.  158 
Fed.  649;  Central  R.  Co.  v.  Sims  (Ala.)  53 
So.  826;  St.  Louis  &  S.  F.  R.  Co.  v.  Heyser 
(Ark.)  130  S.  W.  662;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Mitchell  (Ind.)  91  N.  E. 
736;  Dodge  v.  Chicago,  St.  P.  M.  &  O.  K. 
Co.  (Minn.)  126  N.  W.  627;  Welch  Lumber 
Co.  V.  Norfolk  &  W.  R.  Co.  137  App.  Div. 
248,  121  N.  Y.  Supp.  985;  Houston  A  T.  C. 
R.  Co.  V.  Lewis  (Tex.  Civ.  App.)  129  S.  W. 
594;  Norfolk  &  W^.  R.  Co.  v.  Dixie  Tobacco 
Co.  (Va.)  69  S.  E.  1106. 

It  does  not  take  property  without  due 
process  of  law.  St.  Louis  &  S.  F.  R.  Co. 
V.  Heyser  (Ark.)  130  S.  W.  562;  Pittf*- 
burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mitchell 
(Ind.)  91  N.  E.  735;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  F.  A.  Piper  Co.  (Tex.  Civ. 
App.)  115  S.  W.  107;  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Wallace  (Tex.  Civ.  App.) 
117  S.  W.  169;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Crow  (Tex.  Civ.  App.)  117  S.  W.  170; 
Galveston,  H.  &  S.  A.  R.  Co.  v,  Johnson 
(Tex.  Civ.  App.)   133  S.  W.  725. 

it  does  not  unconstitutionally  interfere 
with  the  liberty  of  contract.  Louisville  ^ 
N.  R.  Co.  V.  Scott,  219  U.  S.  209.  55  L. 
ed.  — ,  31  Sup.  Ct.  Rep.  171;  St.  Louis  & 
S.  F.  R.  Co.  V.  Heyser  (Ark.)  130  S.  W. 
562;  Welch  Lumber  Co.  v.  Norfolk  &  W. 
R.  Co.  137  App.  Div.  248,  121  N.  Y.  Supp. 
985. 

It  does  not  take  private  property  for  pub- 
lic purposes.  Louisville  &  N.  R.  Co.  v. 
Soott,  133  Ky.  724,  118  S.  W.  990,  af- 
firmed in  219  U.  S.  209,  55  L.  ed.  — ,  31 
Sup.  Ct.  Rep.  171;  Houston  &  T.  C.  R.  Co. 
V.  Lewis  (Tex.  Civ.  App.)   129  S.  W.  594. 

The  property  of  the  initial  carrier  is  not 
taken,    in    violation    of    U.    S.    Const.    6th 
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165  U.  S.  689,  41  L.  ed.  835,  17  Sup.  Ct. 
Rep.  427;  Locbner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  937,  25  Supt  Ct.  Rep.  539,  3 
A.  k  E.  Ann.  Cas.  1133;  and  Adair  v. 
United  States,  208  U.  S.  IGl,  52  L.  ed.  430, 
28  Sup.  (Jt.  Rep.  277,  13  A.  &  E.  Ann.  Gas. 
764. 

This  power  to  regulate  is  the  right  to  pre- 
scribe the  rules  under  which  such  commerce 
may  be  conducted.  "It  is,"  said  Chief  Jus- 
tice Marshall,  in  Gibbons  v.  Ogden,  9 
Wheat.  1,  196,  6  L.  ed.  23,  70,  "the  power 
.  .  .  vested  in  Congress  as  absolutely  as 
it  would  be  in  a  single  government  having 
in  its  Constitution  the  same  restrictions 
on  the  exercise  of  the  power  as  are  found 
in  the  Constitution  of  the  United  States." 
It  is  a  power  which  extends  to  the  regula- 


tion of  the  appliances  and  machinery  and 
agencies  by  which  such  commerce  is  con- 
ducted. Thus,  in  Johnson  v.  Southern  P. 
Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct. 
Rep.  158,  an  act  prescribing  safety  appli- 
ances was  upheld.  And  in  Interstate  Com- 
merce Commission  v.  Illinois  C.  R.  Co.  215 
U.  S.  452,  54  L.  ed.  280,  30  Sup.  Ct.  Rep. 
155,  it  was  held  that  the  equipment  of  an 
interstate  railway,  including  cars  used  for 
the  transportation  of  its  own  fuel,  was  sub- 
ject to  the  regulation  of  Congress.  In  In- 
terstate Commerce  Commission  v.  Chicago 
&  A.  R.  Co.  215  U.  S.  479,  54  L.  ed.  291, 
30  Sup.  Ct.  Rep.  163,  it  was  held  to  ex- 
tend to  the  distribution  of  coal  cars  to  the 
shipper,  so  as  to  prevent  discrimination. 
7a  the  Employers'  Liability  Cases    (How- 


Amend.,  to  pay  the  debt  of  an  independent 
connecting  carrier  whose  negligence  may 
have  been  the  sole  cause  of  a  loss,  by  the 
Carxnack  amendment.  Louisville  &  N.  R. 
Co.  V.  Scott,  219  U.  S.  209,  55  L.  ed.  — , 
31  Sup.  Ct.  Rep.  171. 

The  statute  is  valid  as  against  the  ob- 
jection that  it  takes  the  carrier's  property 
without  compensation,  and  deprives  the  car- 
rier of  the  equal  protection  of  the  laws. 
Galveston,  H.  &  S.  A.  R.  Co.  ▼.  Wallace 
('lex.  Civ.  App.)  117  S.  W.  169;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Crow  (Tex.  Civ.  App.) 
117  S.  W.  170;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  133  S.  W. 
725. 

It  does  not  invade  the  rights  of  the  states. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  F.  A.  Piper 
Co.  (Tex.  Civ.  App.)  115  S.  W.  107;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Wallace  (Tex. 
Civ.  App.)  117  S.  W.  169;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Crow  (Tex.  Civ.  App.)  117 
S.  W.  170. 

The  Hepburn  act,  which  by  §  11  was  to  go 
into  effect  when  approved  by  the  President, 
took  effect  on  the  date  of  his  signature,  not- 
withstanding the  provision  of  a  joint  resolu- 
tion providing  that  the  law  should  take 
effect  sixty  days  after  such  approval,  which 
was  itself  not  approved  by  the  President 
until  after  the  Hepburn  act  had  been  signed. 
Southern  P.  Co.  v.  Meadors  (Tex.  Civ. 
App.)  129  S.  W.  170. 

The  indisputable  effect  of  the  Carmack 
amendment  is  to  hold  the  initial  carrier  en- 
gaged in  interstate  commerce,  and  receiv- 
ing property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state,  as 
having  contracted  for  through  carriage  to 
the  point  of  destination,  using  the  lines  of 
connecting  carriers  as  its  agents.  Ix)iiis- 
ville  &  N.  R.  Co.  v.  Scott,  219  U.  S.  209, 
55  L.  ed.  — ,  31  Sup.  Ct.  Rep.  171;  Gib- 
son V.  Little  Rock  &  H.  S.  W.  R.  Co. 
93  Ark.  439,  124  S.  W.  1033;  Blackmer 
&  P.  Pipe  Co.  V.  Mobile  &  O.  R.  Co.  137  Mo. 
App.  479,  119  S.  W.  1;  Travis  v.  Wella.  F. 
&  Co.  (N.  J.  L.)  74  Atl.  444;  Greenwald  v. 
Weir,  130  Apo.  Div.  690,  115  N.  Y.  Supp. 
311;  Missouri,  K.  &  T.  R,  Co.  v.  Stark 
31  L.R.A.iN,S.) 


Grain  Co.  (Tex.)  131  S.  W.  412,  modifying 
(Tex.  Civ.  App.)  120  S.  W.  1146. 

Congress  intended  by  the  Hepburn  act  to 
adopt,  as  against  the  initial  carrier  in  in- 
terstate shipments,  the  ordinary  common- 
law  liability,  and  to  deny  the  common-law 
right  to  contract  for  special  exemptions 
therefrom.  Louisville  A,  N.  R.  Co.  v.  War- 
field,  6  Ga.  App.  550,  65  S.  E.  30S. 

But  whether  the  Hepburn  act  fixes  the 
liability  of  the  initial  carrier  for  all  dam- 
ages for  which  any  connecting  carrier  would 
be  liable  under  the  common-law  rule  was 
questioned,  but  not  decided,  in  Southern  P. 
Co.  V.  Weatherford  Cotton  Mills  (Tex.  Civ. 
App.)   134  S.  W.  778. 

The  initial  carrier  cannot  complain  of  a 
division  of  damages  with  the  terminal  car- 
rier, when,  under  the  Hepburn  act,  judgment 
might  have  been  rendered  against  it  for  the 
full  amount  of  the  damages.  St.  Louis,  S. 
F.  &  T.  R.  Co.  V.  Fenley  (Tex.  Civ.  App.) 
118  S.  W.  845. 

The  initial  carrier  in  an  interstate  ship- 
ment is  jointly  liable  under  the  Hepburn 
act  (Carmack  amendment)  with  the  ter- 
minal carrier,  for  d amasses  occurring  through 
the  negligence  of  the  latter.  Otrich  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  134 
S.  W.  665. 

A  carrier  receives  property  for  transpor- 
tation from  a  point  in  Kentucky  to  a  point 
in  Georgia,  and  issues  a  through  bill  of 
lading  therefor,  within  the  meaning  of  the 
Hepburn  act,  where  the  shipper  delivers 
the  shipment  to  the  initial  carrier  at  a 
station  in  Kentucky,  marked  for  a  place  in 
Georgia,  and  the  carrier  issues  a  bill  of 
lading  by  which  it  agrees  to  transport  the 
shipment  to  the  place  where  it  shall  be  re- 
ceived by  the  next  connecting  carrier  for 
transportation,  which  was  to  a  point  in 
Alabama,  and  stipulates  that  its  liability 
shall  cease  at  its  terminus  when  the  ship- 
ment is  delivered  to  the  next  carrier,  which 
is  to  continue  the  transportation.  Louis- 
ville &  N.  R.  Co.  V.  Scott.  133  Kv.  724,  11 S 
S.  W.  990.  affirmed  in  219  U.  S.  209,  55 
L.  ed.  — ,  ?1   Sup.  Ct.  Rep.  171. 

A  bill  of  lading  showing  the  interstate 


30 


UNITED  STATES  SUPREME  COURT. 


Jan., 


ard  V.  Illinois  C.  R.  Co.)  207  U.  S.  403,  52 
L.  ed.  207,  28  Sup.  Ct.  Rep.  141,  power  to 
pass  an  act  which  regulated  the  relation  of 
master  and  servant,  so  as  to  impose  on  the 
currier^  wliile  engaged  in  interstate  com- 
merce, liability  for  the  negligence  of  a  fel- 
low servant,  for  which  at  common  law 
there  was  no  liability,  and  depriving  such 
carrier  of  the  common-law  defense  of  con- 
tributory negligence  save  by  way  of  reduc- 
tion of  damages,  was  upheld.  In  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  176  U. 
S.  2J],  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96, 
and  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  397,  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436,  it  was  held  that  this 
power  of  regulation  extended   to   and  em- 


braced contracts  in  restraint  of  trade  be- 
tween the  states. 

It  is  obvious,  Irom  tlie  many  decisions  of 
this  court,  that  there  is  no  such  thing  a» 
absolute  freedom  of  contract.  Contracts 
which  contravene  public  policy  cannot  be 
lawfully  made  at  all;  and  the  power  to 
make  contracts  may  in  all  cases  be  regu- 
lated as  to  form,  evidence,  and  validity  as 
to  third  persons.  The  power  of  government 
extends  to  the  denial  of  liberty  of  contract 
to  the  extent  of  forbidding  or  regulating 
every  contract  which  is  reasonably  calcu- 
lated to  injuriously  affect  the  public  inter- 
ests. Undoubtedly  the  United  States  is  a 
government  of  limited  and  delegated  pow- 
ers, but  in  respect  of  those  powers  which 
have  been  expressly  delegated,  the  power  to 


character  of  the  shipment,  and  containing 
stipulations  governing  the  entire  transpor- 
tation from  the  initial  point  to  destination, 
undertakinn;  to  specify  not  only  rights,  du- 
ties, and  limitations  relating  to  the  parties 
to  the  contract,  but  also  those  of  subsequent 
carriers,  is  a  through  bill  of  lading  within 
the  meaning  of  the  Hepburn  act,  and  the 
carrier  cannot  therefore  limit  its  liability 
to  its  own  line.  Southern  P.  Co.  v.  Meadors, 
supra. 

A  bill  of  lading  for  an  interstate  ship- 
ment stipulating  that,  as  a  condition  pre- 
cedent to  the  issuance  of  "this  through  bill 
of  lading  and  guaranty  of  through  rate," 
the  initial  carrier's  liability  is  limited  to 
its  ow^n  line,  is  a  through  contract,  and  as 
such  is  governed  by  the  Hepburn  act,  al- 
thou^^li  the  main  contracting  clause  states 
the  agreement  as  one  to  carry  to  a  point 
on  its  own  line  within  the  state,  and  there 
deliver  to  the  next  succeeding  carrier  to  con- 
tinue the  transportation.  Houston  &  T.  C. 
R.  Co.  v.  Lewis  (Tex.  Civ.  App.)  129  S.  W. 
594. 

A  bill  of  lading  issued  by  the  initial  car- 
rier for  an  interstate  shipment  to  be  trans- 
ported by  that  carrier  and  connecting  lines 
to  final  destination  is  for  a  through  ship- 
ment, within  the  meaning  of  this  statute, 
although  it  names  the  intermediate  lines 
over  which  the  shipment  is  to  pass.  Ke- 
mendo  v.  Fruit  Dispatch  Co.  (Tex.  Civ. 
App.)   131  S.  W.  73. 

A  so-called  "live  stock  contract"  possess- 
ing all  of  the  essentials  of  a  bill  of  lading, 
by  which  the.  initial  carrier  agrees  to  trans- 
port at  a  reduced  rate  an  interstate  ship- 
ment of  live  stock -destined  for  a  point  be- 
yond its  line,  to  the  end  of  its  line,  there  to 
be  transferred  to  a  connecting:  carrier  for 
further  transportation,  is  within  the  stat- 
ute, and  the  carrier  issuing  it  is  therefore 
liable  for  the  negligent  acts  of  any  connect- 
ing carrier  over  whose  road  the  freight  may 
be  transported.  Texas  C.  K.  Co.  v.  Hico 
Oil  Mill    (Tex.  Civ.  App.)   132  S.  W.  381. 

The  failure  of  the  initial  carrier  to  issue 
any  receipt  or  bill  of  lading  for  an  inter 
stnte  shipment  will  n'^t  relieve  it  from  lia- 
hilitv    under   this    statute,    but    it   will    be 
31  L.R.A.(N.S.) 


liable  to  the  shipper  to  the  same  extent 
that  it  would  have  been  liable  to  the  lawful 
holder  of  the  shipping  receipt  or  bill  of 
lading,  had  it  performed  its  statutory  duty 
to  issue  such  receipt  or  bill  of  lading.  In- 
ternational Watch  Co.  V.  Delaware,  L.  4: 
VV.  R.  Co.   (N.  J.  L.)  78  Atl.  49. 

The  Hepburn  act  applies  to  a  carrier  re- 
ceiving property  to  be  transported  to  a 
point  beyond  the  state,  although  its  own 
line  lies  wholly  within  the  state.  Shultz  v. 
fc>kaneateles  R.  Co.  66  Misc.  9,  122  N.  Y. 
Supp.  445. 

A  local  express  company,  though  operat- 
ing only  in  one  county  of  the  state,  which 
accepts  goods  for  transportation  to  be  de- 
livered in  a  city  outside  the  state,  is,  und^r 
the  Hepburn  act,  liable  for  a  loss  in  the 
hands  of  another  express  company  to  which 
the  first  company  delivered  the  goods  to 
complete  the  transportation.  Florman  v. 
Dodd  &  C.  Exp.  Co.  (N.  J.  L.)   74  Atl.  446. 

A  truckman  engaged  to  cart  goods  from 
a  store  to  the  dock  or  depot  of  a  carrier,  to 
be  forwarded  to  a  destination  outside  the 
state,  is  not  within  the  provisions  of  this 
statute.  Hirsch  v.  New  England  Nav.  Co. 
129  App.  Div.  178,  113  N.  Y.  Supp.  39r). 
The  court  said:  "It  cannot  be  that  the  pro- 
visions of  the  interstate  commerce  act  af- 
fect a  truckman  in  a  citv,  and  hold  him 
responsible  for  goods  lost  anywhere  in  the 
United  States,  upon  the  theory  that  he  was 
the  initial  carrier,  when  all  he  had  to  do 
was  to  cart  the  goods  from  the  store  to  the 
dock  or  the  depot  as  an  independent  em- 
ployment." 

Ihe  Hepburn  act  does  not  make  the  initial 
carrier  liable  for  a  sale  of  the  goods  by  the 
terminal  carrier,  to  satisfy  the  freight  char- 
ges, after  the  latter's  liability  as  carrier  has 
terminated,  and  the  new  relation  of  ware- 
houseman has  been  forced  upon  it  by  the 
neglisyence  of  the  consignor,  since  the  acts 
of  the  connecting  carrier  for  which  the 
initial  carrier  is  made  liable  are  acts  as 
carrier,  and  not  as  warehouseman.  Norfolk 
&  W.  R.  Co.  V.  Stuart's  Draft  Mill.  Co.  109 
Va.  184,  63  S.  E.  415. 

Diversion  of  an  interstate  shipment  hv  an 
intermediate  carrier,  to  another  connecting 
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regulate  commerce  between  the  states  being 
one  of  them,  the  power  is  absolute,  except 
as  limited  by  other  provisions  of  the  Con- 
stitution itself. 

Having  the  express  power  to  make  rules 
for  the  conduct  of  commerce  among  the 
states,  the  range  of  congressional  discretion 
as  to  the  regulation  best  adapted  to  rem- 
edy a  practice  found  inefficient  or  hurtful 
is  a  wide  one.  If  the  regulating  act  be  one 
directly  applicable  to  such  commerce,  not 
obnoxious  to  any  other  provision  of  the 
Constitution,  and  reasonably  adapted  to 
the  purpose  by  reason  of  legitimate  rela- 
tion between  such  commerce  and  the  rule 
provided,  the  question  of  power  is  fore- 
closed. "The  test  of  power,"  said  Mr.  Jus- 
tice White,  speaking  for  this  court  in  the 


Employers'  Liability  Cases,  cited  above,  "is. 
not  merely  the  matter  regulated,  but  wheth- 
er the  regulation  is  directly  one  of  inter- 
state commerce,  or  is  embraced  within  the- 
grant  [of  power]  conferred  on  Congress  to* 
use  all  lawful  means  necessary  and  appro- 
priate to  the  execution  of  the  power  to  regu- 
late commerce." 

That  a  situation  had  come  about  whicb 
demanded  regulation  in  the  public  interest 
was  the  judgment  of  Congress.  The  re- 
quirement that  carriers  who  undertook  to> 
engage  in  interstate  transportation,  and  as 
a  part  of  that  business  held  themselves  out 
as  receiving  packages  destined  to  places  be- 
yond their  own  terminal,  should  be  re~ 
quired,  as  a  condition  of  continuing  in  that 
traffic,   to  obligate  themselves  to  carry   to< 


carrier  than  the  one  stipulated  in  the  con- 
tract of  carriage,  is  an  act  of  negligence 
which  makes  the  initial  carrier  liable,  under 
the  Hepburn  act,  as  though  for  a  conversion 
of  the  goods,  when  not  delivered,  and  for 
damages  when  delivered  in  a  damaged  con- 
dition. Kemendo  v.  Fruit  Dispatch  Co. 
supra.  • 

'J'his  statute  may  have  been  overlooked 
in  Missouri,  K.  &  T.  R.  Co.  v.  Gober  (Tex. 
Civ.  App.)  126  S.  W.  383.  and  Chicago.  R. 
I.  &  G.  R.  Co.  v.  Jones  (Tex.  Civ.  App.) 
118  S.  W.  759,  where  the  initial  carrier  in 
nn  interstate  shipment  was  resjnrded  as  not 
liable  for  a  loss  on  a  connecting  line. 

L'nder  the  Hepburn  act,  the  initial  car- 
rier may  make  any  defense  which  could  be 
made  by  any  connecting  carrier  on  whose 
line  the  loss  occurred.  Riverside  Mills  v. 
Atlantic  Coast  Line  R.  Co.  168  Fed.  087. 

This  statute  does  not  apply  to  a  ship- 
7t>ont  to  a  foreign  country.  Houston,  E.  & 
W.  T.  R,  Co.  V.  Inman  (Tex.  Civ.  App.) 
134  S.  W.  275. 

c.  Express  contracts  extcndlnff  car^ 
rier*s  undertaking  heyond  its  own 
line. 

1,  Validity  generally. 

In  the  absence  of  statutory  or  charter  dis- 
ability, a  carrier  may  make  a  valid  contract 
to  carry  freight  to  a  point  beyond  its  own 
line,  and  thereby  become  liable  as  a  carrier 
for  the  whole  distance,  the  connecting  car- 
riers becoming  the  agents  of  the  contracting 
carrier  to  continue  or  complete  the  trans- 
portation. Lotspeich  v.  Central  R.  &  Bk?. 
Co.  73  Ala.  306;  St.  Louis  Southwestern  R. 
Co.  v.  Gramling  (Ark.)  133  S.  W.  1129; 
Wheeler  v.  San  Francisco  &  A.  R.  Co. 
31  Cal.  46,  89  Am.  Dec.  147;  K-^npn., 
J*.  R.  Co.  V.  Bayles,  19  Colo.  348,  35 
Pac.  744;  Rome  R.  Co.  v.  Sullivftn,  25  Ga. 
228;  Graham  v.  Macon,  D.  &  S.  R.  Co.  120 
Ga.  757,  49  S.  E.  75;  St.  Louis  Southwestern 
R.  Co.  V.  Elgin  Condensed  Milk  Co.  175  111. 
557.  67  Am.  St.  Rep.  238,  51  N.  E.  911,  af- 
firming 74  111.  App.  619;  Chicago,  I.  &  L. 
R.  Co.  v.  Woodward,  164  Ind.  360,  72  N.  E. 
"1  L.R.A.(N.S.) 


558,  73  N.  E.  810;  Cummins  v.  Dayton  & 
U.  R.  Co.  (Ind.)  9  Am.  &  Eng.  R.  Cas.  136; 
Aultman  Engine  &  Thresher  Co.  v.  Chicago, 
R.  L  &  P.  R.  Co.  143  Iowa,  561,  121  N.  W. 
22;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roach,  35. 
Kan.  740,  57  Am.  Rep.  199,  12  Pac.  93; 
Bryan  v.  Memphis  &  P.  R.  Co.  11  Bush^ 
597;  Farley  v.  Lavary,  107  Ky.  623,  47 
L.R.A.  383,' 64  S.  W.  840;  Louisville  &  N. 
R.  Co.  v.  Owen,  12  Ky.  L.  Rep.  716;  Louis- 
ville &  N.  R.  Co.  ▼.  Bourne,  15  Ky.  L.  Rep. 
445;  Louisville,  E.  &  St.  L.  R.  Co.  v.  Foster^ 
13  Ky.  L.  Rep.  637;  Caldwell  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  21  Ky.  L.  Rep.  397, 
61  S.  W.  675;  Perkins  v.  Portland,  S.  & 
P.  R.  Co.  47  Me.  573,  74  Am.  Dec.  507; 
Grindle  v.  Eastern  Exp.  Co.  67  Me.  317,  24 
Am.  Rep.  31;  Taylor  v.  Maine  C.  R.  Co.  87 
Me.  299,  32  Atl.  905;  Fitchburg  &  W.  R. 
Co.  v.  Hanna,  6  Grav,  539,  60  Am.  Dec. 
427 ;  Hill  Mfg.  Co.  v.  Boston  &  L.  R.  Corp. 
104  Mass.  122,  6  Am.  Rep.  202:  Black  v. 
Ashley,  80  Mich.  90,  44  N.  W.  1120;  Craw- 
ford V.  Southern  R.  Asso.  61  Miss.  222,  24 
Am.  Rep.  626:  Grover  &  B.  Sewing  Macli. 
Co.  V.  Missouri  P.  R.  Co.  70  Mo.  072,  35. 
Am.  Rep.  444;  Eckles  v.  Missouri  P.  R'. 
Co.  72  Mo.  App.  296;  Shewalter  v.  Mifisnnri 
P.  R.  Co.  84  Mo.  App.  589;  Robert  C.  White- 
Live  Stock  Commission  Co.  v.  Chicago.  M. 
&  St.  P.  R.  Co.  87  Mo.  App.  330;  Nashua 
Lock  Co.  V.  Worcester  &  N.  R.  Co.  48  N.  H. 
339,  2  Am.  Rep.  242;  Cincinnati,  H.  &  D., 
R.  Co.  V.  Pontius,  19  Ohio  St.  221,  2  Am.. 
Rep.  391 ;  Fatman  v.  Cincinnati,  H.  k  D.  R. 
Co.  2  Disney  (Ohio)  248;  Baltimore  &  P.  S. 
B.  Co.  V.  Brown,  54  Pa.  77:  Pennsylvania 
R.  Co.  V.  Berry,  68  Pa.  272 ;  Pacre  v.  (Jhica^o, 
St.  P.  M.  &  O.  R.  Co.  7  S.  D.  297,  64  N.  W. 
137;  Western  &  A.  R.  Co.  v.  McElwee,  6- 
Heisk.  208;  Missouri,  K.  &  T.  R.  Co.  v. 
Wells,  24  Tex.  Civ.  App.  308,  58  S.  W. 
842;  Noves  v.  Rutland  &  B.  R.  Co.  27  Vt. 
110;  Morse  v.  Brainerd.  41  Vt.  550;  OGjdens- 
burg  &  L.  C.  R.  To.  v.  Pratt.  22  Wall.  r?3, 
22  L.  ed.  827:  Ohio  &  M.  R.  Co.  v.  Mc- 
Carthv.  96  U.  S.  258,  24  L.  rd.  693 :  Mvrick 
V.  Michigan  C.  R.  Co.  107  U.  S.  102,  27  L.. 
ed.  325,  1  Sup.  Ct.  Rep.  425. 

Several     cases     in     Connecticut     contain* 
dicta  attacking  this  rule,  but  refused   de- 
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the  point  of  destination,  using  the  lines  of 
connecting  carriers  as  their  own  agencies, 
was  not  beyond  the  scope  of  the  power  of 
regulation.  The  rule  is  adapted  to  secure 
the  rights  of  the  shipper  by  securing  unity 
of  transportation  with  unity  of  responsi- 
bility. The  regulation  is  one  which  also  fa- 
cilitates the  remedy  of  one  who  sustains  a 
loss,  by  localizing  the  responsible  carrier. 
Neither  does  the  regulation  impose  an  un- 
reasonable burden  uprm  the  receiving  car- 
rier. The  methods,  in  vogue,  as  the  court 
may  judicially  know,  embrace  not  only  the 
voluntary  arrangement  of  through  routes 
and  rates,  but  the  collection  of  the  single 
charge  made  by  the  carrier  at  one  or  the 
other  end  of  the  route.  This  involves  fre- 
quent and  prompt  settlement  of  traffic  bal- 


ances. The  routing  in  a  measure  depends 
upon  the  certainty  and  promptness  of  Bucli 
traffic  balance  settlements,  and  such  balan- 
ces have  been  regarded  as  debts  of  a  prefer- 
red character  when  there  is  a  receivership. 
Again,  the  business  association  of  such  car- 
riers affords  to  each  facilities  for  locating 
primary  responsibility  as  between  them- 
selves which  the  shipper  cannot  have. 
These  well-known  conditions  afrord  a  rea- 
sonable security  to  the  receiving  carrier  for 
a  reimbursement  of  a  carrier  liability 
which  should  fall  upon  one  of  the  connect- 
ing carriers  as  between  themselves. 

But  it  is  said  that  any  security  resulting 
from  a  voluntary  agreement  constituting 
a  through  route  and  rate  is  destroyed  if 
the  receiving  carrier  is  not  at  liberty  to  se- 


finitely  to  decide  the  question.  Hood  v.  New 
York  &  N.  H.  R.  Co.  22  Conn.  602;  Elmore 
v.  Naugatuck  R.  Co.  23  Conn.  467,  63  Am. 
Dec.  143;  Naugatuck  R.  Co.  v.  Waterbury 
Button  Co.  24  Conn.  468;  Converse  v.  Nor- 
wich &  N.  Y.  Transp.  Co.  33  Conn.  166. 

Any  doubt  as  to  this  power  in  New  York 
was  removed,  so  far  as  railway  carriers  are 
concerned,  by  N.  Y.  Laws  1847,  chap.  270, 
%  9,  making  a  railroad  company  receiving 
goods  to  be  transported  to  a  place  on  the 
line  of  a  connecting  road  liable  as  a  com- 
mon carrier  for  the  delivery  of  such  freight 
at  that  point.  Burtis  v.  Buffalo  &  State 
Line  R.  Co.  24  N.  Y.  269;  Root  v.  Great 
Western  R.  Co.  45  N.  Y.  524,  reversing  on 
other  grounds  2  Lans.  199;  Ogdensburg  & 
L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123,  22  L. 
ed.  827. 

And  the  rule  has  since  been  repeatedly 
recognized  in  that  state.  Maghee  v.  Camden 
A  A.  R.  Transp.  Co.  46  N.  Y.  514,  6  Am. 
Rep.  124;  Saltsman  v.  New  York,  L.  E. 
&  W.  R.  Co.  66  Hun,  448,  20  N.  Y.  Supp. 
361;  Schroeder  v.  Hudson  River  R.  Co.  5 
Duer,  55. 

It  apparently  is  immaterial  that  a  part 
or  all  of  the  carriage  beyond  the  initial 
railway  carrier's  line  is  by  water.  Wilby  v. 
West  Cornwall  R.  Co.  2  Hurlst.  &  N.  703; 
Euston  &  Co.  v.  Erie  R.  Co.  147  111.  App. 
594. 

This  doctrine  obtains  even  where  perform- 
ance of  the  contract  necessitates  transpor- 
tation beyond  the  jurisdiction  of  the  state 
in  which  the  carrier  is  chartered.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Fletcher,  35  Kan.  236, 
10  Pac.  596;  Wyman  v.  Chicago  &  A.  R. 
Co.  4  Mo.  Apn.  35;  Phillips  v.  North  Caro- 
lina R.  Co.  78  N.  C.  294;  Van  Lindley  v. 
Richmond  A  D.  R.  Co.  88  N.  C.  547. 

And  this  was  the  view  which  the  New 
York  court  of  appeals  took  of  the  New  Y'ork 
statute  cited  supra,  saying  that  such  stat- 
ute applied  although  one  of  the  connecting 
roads  lav  outside  of  the  state.  Burtis  v. 
Buffalo  A  State  Line  R.  Co.  24  N.  Y.  269. 

And  a  carrier  may  even  contract  to  re- 
ceive freight  at  points  not  on  its  own  line, 
so  as  to  be  liable  for  the  negligence  of  the 
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prior  carrier.  Noyes  ▼.  Rutland  &  B.  R.  Co. 
27  Vt.  110. 

Within  reasonable  limits,  and  under  such 
circumstances  that  it  may  fairly  be  said  to 
be  incident  to  its  legitimate  corporate  busi- 
ness, a  carrier  may  receive  goods  away  from 
its  terminus,  to  be  transported  to  such  ter- 
minus over  the  route  of  another  carrier,  and 
then  to  be  forwarded  over  its  own  route  to 
final  destination.  Swift  v.  Pacific  Mail  S.  S. 
Co.  106  N.  Y.  206,  12  N.  E.  583.  It  was 
here  held  that  a  steamship  company  forming 
part  of  a  continuous  line  of  transporta- 
tion from  Panama  to  New  York  might  con- 
tract to  receive  goods  at  Panama,  first  to 
be  transported  over  the  route  of  the  Panama 
Kailroad  Company,  and  then  to  be  forward- 
ed over  its  own  route  to  final  destination, 
and  that,  so  contracting,  the  steamship  com- 
pany would  be  liable  for  a  loss  occurring 
on  the  railroad  company's  line. 

The  freight  rate  over  the  carrier's  own 
line  is  sufficient  consideration  to  support 
a  special  undertaking  to  carry  to  a  point  be- 
yond such  line.  Kyle  v.  Laurens  R.  Co.  10 
Rich.  L.  382,  70  Am.  Dec.  231. 

If  a  carrier  undertakes  by  its  bill  of  lad- 
ing to  carry  the  whole  distance,  parol  evi- 
dence is  inadmissible  to  show  that  it  was 
not  accustomed  to  carry  over  one  part  of 
the  route.  Chouteaux  y.  Leech,  18  Pa.  224. 
57  Am.  Dec.  602. 

2.  Oral  contracts, 

A  verbal  contract  by  a  carrier  for  trans- 
portation beyond  its  own  line  is  not  void 
under  the  statute  of  frauds,  as  a  contract 
to  answer  for  a  default  or  miscarriage  of 
other  carriers.  Thompson  v.  San  Antonio 
&  A.  P.  R.  Co.  11  Tex.  Civ.  App.  147,  32 
S.  W.  427. 

,  3.  Authority  of  agents, 

(a)  General  agents, 

A  general  agent  has  authority  to  bind  a 
carrier  by  a  contract  to  carry  to  a  point 
beyf  nrl  its  own  line.  Loomis  v.  Wabash,  St. 
L.  &  P.  R.  Co.  17  Mo.  App.  340. 
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lect  his  own  agencies  for  a  continuance  of 
the  transportation  beyond  his  own  Hue. 
This  is  an  objection  which  has  no  applica- 
tion to  the  present  case.  This  action  was 
for  loss  and  damage  arising  from  several 
distinct  shipments  to  diiTerent  places  be- 
yond the  line  of  the  plaintiff  in  error,  who 
was  the  initial  or  receiving  carrier.  The 
presumption,  from  the  absence  of  anything 
to  the  contrary  in  the  record,  is  that  the 
routing  was  over  connecting  lines  with 
whom  the  plaintiff  in  error  had  theretofore 
made  its  own  arrangements  and  rate.  This 
record  presents  no  question  as  to  the  right 
of  the  initial  carrier  to  refuse  a  shipment 
designated  for  a  point  beyond  its  own  line, 
nor  its  right  to  refuse  to  make  a  through 
route  or  joint  rate  when  such  route  and 


rate  would  involve  the  ^  continuance  of  a 
transportation  over  independent  lines.  VVe 
therefore  refrain  from  any  consideration  of 
the  large  question  thus  suggested.  The 
shipments  involved  in  the  present  case  were 
voluntarily  received  by  an  initial  carrier 
who  undertook  to  escape  carrier's  liability 
beyond  its  own  line  by  a  provision  limiting 
liability  to  loss  upon  its  own  line.  This 
was  forbidden  by  the  Carmack  amendment, 
and  any  stipulation  and  condition  in  the 
special  receipt  which  contravenes  the  rule 
in  question  is  invalid. 

Reduced  to  the  final  results,  the  Con- 
gress has  said  that  a  receiving  carrioi*, 
in  spite  of  any  stipulation  to  the  con- 
trary, shall  be  deemed,  when  it  receives 
property  in  one  state,  to  be  transported  to 


A  person  held  out  on  the  face  of  a  print- 
ed bill  of  lading  as  the  carrier's  general 
agent  has  power  to  contract  for  transporta- 
tion beyond  the  carrier's  line.  Baltimore  & 
P.  S.  B.  Co.  V.  Brown,  64  Pa.  77. 

A  general  freight  agent  may  bind  a  car- 
rier by  contract  to  transport  goods  beyond 
its  own  line,  although  he  may  not  be  ex- 
pressly authorized  to  make  such  contract. 
U rover  &  B.  Sewing  Mach.  Co.  v.  Missouri 
P.  R.  Co.  70  Mo.  672,  35  Am.  Rep.  444. 

The  "general  eastern  a^ent"  of  the  receiv- 
ers of  the  Northern  Pacific  Railroad  Com- 
pany, who  were  ordered  to  continue  its  busi- 
ness, has  the  general  powers  of  such  an  of- 
ficer when  acting  for  the  railroad  com- 
pany itself,  which  include  the  authority  to 
make  a  special  agreement  to  forward  a 
through  shipment  by  the  steamer  of  a  con- 
necting carrier  sailing  on  a  designated  day. 
Northern  P.  R.  Co.  v.  American  Trading 
Co.  196  U.  S.  439,  49  L.  ed.  209,  25  Sup. 
Ct.  Rep.  84. 

The  court  in  Baugh  ▼.  McDaniel,  42  Ga. 
641,  doubted  whether  the  superintendent  of 
the  Western  &  Atlantic  R.  Company,  who 
was  authorized  to  bind  the  state  of  Georgia 
in  all  matters  pertinent  to  its  business  as  a 
railroad,  could  bind  the  state  by  a  contract 
to  carry  freight  beyond  its  own  line.  See 
also  infra,  II.  c,  3  (d), — Newell  v.  Smith, 
49  Vt  255. 

(h)  Rece'vers. 

Railway  receivers  may  contract  to  carry 
freight  and  passcnigers  beyond  the  limits 
of  the  road  immediately  under  their  control. 
Kansas  P.  R.  Co.  v.  Bayles,  19  Colo.  348, 
35  Pac.  744. 

The  making  of  a  special  agreement  to 
forward  a  through  shipment  by  the  steamer 
of  a  connecting  carrier  sailing  on  a  desig- 
nated day  is  within  the  authority  of  the  re- 
ceivers appointed,  in  a  suit  to  foreclose  a 
railway  mortgage,  to  continue  to  carry  on 
the  railway  business.  Northern  P.  R.  Co. 
V.  American  Trading  Co.  195  U.  8.  439,  49 
L.  ed.  269.  25  Sup.  Ct.  Rep.  84. 

A  receiver  of  a  railway  company  cannot 
be  regarded,  at  least  in  the  absence  of  proof 
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of  the  powers  granted  by  the  court,  to  pos- 
ses authority  to  contract  for  the  carriage 
of  freight  over  other  roads  over  which  he 
has  no  control,  and  thus  make  the  prop- 
erty placed  in  his  hands  for  preservation 
liabie  for  the  failure  of  other  companies 
to  perform  his  contract.  International  & 
(i.  N.  R.  Co.  V.  Wentworth;  8  Tex.  Civ.  App. 
5,  27  S.  W.  680,  writ  of  error  denied  in 
87  Tex.  311,  28  S.  W.  277,  where  the  court 
said:  "We  have  not  felt  called  upon  to  de- 
termine the  correctness  of  the  opinion  of  the 
court  of  civil  appeals  upon  the  question  as 
to  the  power  of  the  receiver  of  a  railroad 
company  to  make  contracts  for  through 
shipments  of  freight,  so  as  to  bind  the  re- 
ceiver for  losses  beyond  the  line  of  road  un- 
der his  controL** 

(c)  Local  freight  or  station  agents. 

There  is  some  conflict  among  the  decisions 
upon  the  question  of  the  authority  of  local 
freight  or  station  agents  to  bind  the  car- 
rier by  contracting  to  carry  beyond  the 
carrier's  line. 

Many  courts  hold  that  a  local  station 
agent  has  no  power,  merely  by  virtue  of  his 
employment,  to  bind  the  carrier  by  such  a 
contract.  Hoffman  v.  Cumberland  Vallev 
R.  Co.  85  Md.  391,  37  Atl.  214;  PittsburglJ, 
C.  C.  &  St.  L.  R.  Co.  V.  Bryant,  36  Ind. 
App.  340,  75  N.  E.  829;  Patterson  v.  Kan- 
sas Citv,  Ft.  S.  &  M.  R.  Co.  47  Mo.  App. 
570;  Minter  v.  Southern  Kansas  R.  Co.  50 
Mo.  App.  282 :  Wait  v.  Albany  &  S.  R.  Co. 
5  Lans.  475 ;  Page  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  7  S.  D.  297,  64  N.  W.  137;  Coates 
V.  Chicago,  M.  &  St.  P.  R.  Co.  8  S.  D.  175, 
65  N.  W.  1067;  Sutton  v.  Chicago  &  N.  W. 
R.  Co.  14  S.  D.  Ill,  84  N.  W.  396. 

Especially  is  this  true  in  jurisdictions 
where  the  receipt  of  goods  marked  for  a 
particular  destination  beyond  the  terminus 
of  the  carrier's  line  does  not  obligate  the 
carrier  to  deliver  at  that  point,  without  »▼> 
express  undertaking  to  that  effect.  Mc- 
Lagan  v.  Chicago  &  N.  W.  R.  Co.  116  Iowa, 
183,  89  N.  W.  233. 

And  the  same  is  held  with  respect  to  local 
freight  agents.     Turner  v.  St.  Louis  &  S. 
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a  point  in  another,  involving  the  use  of  a 
connecting  carrier  for  some  part  of  the  way, 
to  have  adopted  such  other  carrier  as 
its  agent,  and  to  incur  carrier  liability 
throughout  the  entire  route,  with  the  rigiit 
to  reimbursement  for  a  loss  not  due  to  his 
own  negligence.  The  conditions  wliich  jus- 
tified this  extension  of  carrier  liability  we 
have  already  adverted  to.  The  rule  of  the 
common  law  which  treated  a  common  car- 
rier as  an  insurer  grew  out  of  a  situation 
which  required  that  kind  of  security  for 
the  protection  of  the  public.  To  quote  tlie 
quaint  but  expressive  words  of  Lord  Holt, 
in  Coggs  v:  Bernard,  2  Ld.  Raym.  909, 
when  defending  and  applying  the  doc- 
trine of  absolute  liability  against  loss  not 
.   due  to  the  act  of  God  or  the  public  enemy. 


"lliis  rule,"  said  he,  "is  a  politick  estab- 
lishment contrived  by  the  policy  of  the  law 
for  the  safety  of  all  persons  the  necessity 
of  whose  alTairs  oblige  them  to  trust  these 
sorts  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealing." 

If  it  is  to  be  assumed  that  the  ultimate 
power  exerted  by  Congress  is  that  of  com- 
pelling co-operation  by  connecting  lines  of 
independent  carriers  for  purposes  of  inter- 
state transportation,  the  power  is  still  not 
beyond  the  regulating  power  of  Congress, 
since,  without  merging  identity  of  separate 
lines  or  operation,  it  stops  with  the  re- 
quirement of  oneness  of  charge,  continuity 
of  transportation,  and  primary  liability  of 
the  receiving  carrier  to  the  shipper,  witb 
the  right  of  reimbursement  from  the  guilty 


F.  R.  Co.  20  Mo.  App.  632 ;  Gulf,  C.  &  S.  F. 
K.  Co.  v.  Jackson,  99  Tex.  343,  89  S.  W. 
068,  reversing  (Tex.  Civ.  App.)  86  S.  W. 
47;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Brown,  99 
lex.  349,  89  S.  W.  971,  reversing  (Tex.  Civ. 
App. )  86  S.  W.  54 ;  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Zimmerman,  99  Tex.  349,  89  S.  W.  973, 
reversing  (Tex.  Civ.  App.)  86  S.  W.  64; 
Blackburn  v.  Chicago,  R.  I.  &  G.  R.  Co. 
(Tex.   Civ.  App.)    116   S.  W.  874;   Roy  v. 

ClI£SAV£AKE  &  O.  R.  Co. 

Suclr  authority  in  a  local  station  agent 
will  not  be  inferred  from  the  mere  facts 
that  the  car  was  billed  through,  and  that 
the  freight  for  the  entire  distance  was  col- 
lected by  said  agent.  Coates  v.  Chicago,  M. 
&  St.  P.  R.  Co.  8  S.  D.  175,  05  N.  W.  1007; 
Sutton  v.  Chicago  &  N.  W.  R.  Co.  14  S.  D. 
Ill,  84  N.  W.  396 

Power  to  contract  for  carriage  beyond  a 
carrier's  own  line  is  not  within  the  general 
scope  of  the  apparent  authority  of  a  local 
freight  agent,  and  the  carrier  is  therefore 
not  bound  by  such  a  contract,  where  he 
was  not  only  not  authorized  to  make  such 
'  contract,  but  was  explicitly  forbidden  to  do 
so  by  his  superior  officer,  there  havinj?  been 
no  previous  dealings  between  the  shipper 
and  the  carrier  from  which  the  former 
might  reasonably  have  inferred  such  author- 
ity, and  the  latter  not  having  held  itself 
out  as  a  common  carrier  to  a  point  beyond 
its  own  line.  Grover  &  B.  Sewing  Mach. 
Co.  V.  Missouri  P.  R.  Co.  70  Mo.  672,  35 
Am.   Rep.   444. 

A  carrier  will  not  be  liable  for  dama^^es 
to  a  shipment  of  fruit  resulting  from  delay 
in  transportation  occurring  beyond  its  own 
line,  under  a  through  contract  of  affreight- 
ment issued  by  a  local  a(;cnt  in  direct  vio- 
lation of  explicit  printed  instructions,  i-suel 
to  all  freight  agents,  not  to  give  shippers 
the  benefit  of  a  reduced  rate  unless  they 
sign  bills  of  lading  limiting  the  carrier's 
liability  to  its  own  line.  Central  R.  Co.  t. 
Felton,  110  Ga.  597,  36  S.  E.  93. 

But  a  local  station  agent  has  been  held 
capable  of  binding  his  company  by  a  con- 
tract to  carrv  beyond  its  own  line,  unless 
the  shiffper  knows  or  is  chargeable  with 
knowledge  that  he  has  no  such  authority. 
31   L.R.A.(N.S.) 


The  shipper  is  under  no  legal  obligatiou 
to  institute  inquiries  concerning  the  station 
agent's  instructions  or  powers.  San  An- 
tinio  &  A.  P.  R.  Co.  v.  Williams  (Tex. 
Civ.  App.)  67  S.  W.  883. 

And  it  has  been  held  that  a  local  station 
agent  who  for  six  months  has  been  issuing 
bills  of  lading  to  points  beyond  the  line  of 
the  carrier's  road  may  bind  his  principal 
by  a  contract  for  carriage  beyond  such  line, 
although  he  had  received  printed  instruc- 
tions not  to  make  such  contracts,  it  not  ap- 
pearing that  the  shipper  knew,  or  by  the 
exercise  of  proper  diligence  could  have 
known,  of  the  existence  of  such  instruc- 
tions. Gulf,  C.  &  S.  F.  R.  Co.  V.  Cole,  8 
Tex.  Civ.  App.  635,  28  S.  W.  391. 

A  station  master  of  a  railway  company 
and  its  general  agent  in  making  contracts 
for  the  reception  and  transportation  of 
freight  at  his  station  has  also  been  deemed 
capable  of  binding  his  principal  without 
special  authority,  by  a  contract  to  carry 
beyond  the  terminus  of  its  own  road,  where 
he  was  held  forth  to  the  world  as  possesar 
ing  full  authority  to  make  such  contracts^ 
and  the  shipper  had  no  knowledge  or  notice 
of  the  limitation  of  his  powers.  Schroedsr 
V.  Hudson  River  R.  Co.  6  Duer,  55. 

A  local  agent  has  been  held  possessed  of 
authority  to  bind  his  principal  by  an  agree- 
ment to  send  a  car  load  of  peaches  to  a 
point  on  a  connecting  line  without  chanse. 
Riley  v.  New  York,  L.  E.  &  W.  R.  Co.  14 
Hun,  97. 

And  a  station  clerk  has  been  held  capable 
of  binding  his  company  to  carry  a  shipment 
to  a  paint  beyond  its  own  line  by  a  specified 
time,  so  as  to  make  it  liable  for  a  loss  oc- 
casioned by  a  delay  in  transportation,  caus- 
ing a  loss  of  the  market,  notwithstanding 
a  general  public  notice  that  the  company . 
will  not  be  responsible  beyond  its  terminus. 
Wilson  v.  York,  N.  &  B.  R.  Co.  18  Eng.  L. 
Sf.  Eq.  Rep.  657. 

Authority  to  bind  carrier  by  agreement 
to  ship  "ail  rail,"  see  infra,  II.  g,  6,— Wil- 
liawi  H.  Bessling  &  Co.  v.  Houston  &  T.  C. 
R.  Co.  35  Tex.  Civ.  App.  470,  80  S.  W. 
639. 

All  the  courts  recognize  that  these  agents 
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agency  in  the  route.  That  there  is  some 
chance  that  this  riglit  of  recoupment  may 
not  be  always  effective  may  be  conceded 
without  invalidating  the  regulation.  If  the 
power  existed  and  the  regulation  is  adapt- 
ed to  the  purpose  in  view,  the  public  advan- 
tage justifies  the  discretion  exercised,  and 
upholds  the  legislation  as  within  the  limit 
of  the  grant  conferred  upon  Congress. 
Touching  the  range  of  legislative  discretion 
of  the  states  in  respect  to  occupations*  or 
trades  which  are  affected  by  a  public  use, 
this  court,  in  Gundling  v.  Chicago,  177  U. 
S.  183,  188,  44  L.  ed.  725,  728,  20  Sup.  Ct. 
Rep.  633,  635,  said: 

''Unless  the  regulations  are  so  utterly  un- 
reasonable and  extravagant  in  tlieir  nature 
and  purpose  that  the  property  and  personal 


rights  of  the  citizen  are  unnecessarily,  and 
in  a  manner  wliolly  arbitrary,  interfered 
with  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  the  power 
of  the  state  to  pass,  and  they  form  no  sub- 
ject for  Federal  interference.  As  stated  in 
Crowley  v.  Christensen,  137  U.  S.  86,  34  L. 
ed.  620,  11  Sup.  Ct.  Rep.  13:  'The  posses- 
sion and  enjoyment  of  all  rights  are  subject 
to  such  reasonable  conditions  as  may  be 
deemed  by  the  governing  authority  of  the 
country  essentia]  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  community.' " 
But  it  is  said  that  the  act  violates  the 
5th  Amendment  by  taking  the  property  of 
the  initial  carrier  to  pay  the  debt  of  an  in- 
dependent connecting  carrier  whose  negli- 
gence may  have  been  the  sole  cause  of  the 


may  be  expressly  clothed  with  such  author- 
ity to  contract  for  transportation  beyond 
the  carrier's  line  (Hoffman  v.  Lumberland 
Valley  R.  Co.  85  Md.  391,  37  Atl.  214;  Wait 
V.  Albany  &  S.  R.  Co.  5  Lans.  475;  Page  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  7  S.  D.  297, 
(54  N.  W.  137;  Turner  v.  St.  Louis  &  S.  F. 
R.  Co.  20  Mo.  App.  1)32) ;  or  tiiat  sucii  au- 
thority may  be  implied  from  the  course  of- 
business  (Hoffman  v.  Cumberland  Valley 
R.  Co.;  Wait  v.  Albany  &  «.  R.  Co.;  antl 
i-urner  v.  St.  Louis  &  S.  F.  R.  Co.  supra; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jackson,  99  Tex. 
343,  89  S.  W.  968,  reversing  (Tex.  Civ. 
App. )  86  S.  W.  47 ;  Gulf,  C.  At  S.  F.  R.  Co. 
v.  Brown,  99  Tex.  349,  89  S.  W.  971,  rever»- 
ing  (Tex.  Civ.  App.)  86  S.  W.  64;  Gulf,  C. 
&  S.  F.  R.  Co.  v.  Zimmerman,  99  Tex.  349, 
89  S.  W.  971,  reversing  (Tex.  Civ.  App.) 
86  S.  W.  64). 

The  question  is  one  of  fact.  Ogdensburg 
&  L.  C.  R.  Co.  V.  PJratt,  22  Wall.  123,  22 
L.  ed.  827. 

The  question  of  the  authority  of  a  local 
station  agent  to  contract  for  transportation 
beyond  the  carrier's  line  is  for  the  jury, 
where  the  evidence  tends  to  show  that  the 
shipper  had  previously  made  a  number  of 
sucn  contracts  with  the  agent's  predecessor, 
although  none  with  him.  Handley  v.  Chi- 
cago, K.  I.  &  P.  R.  Co.  55  Mo.  App.  499. 

Whether  a  station  agent  had  authority 
to  bind  the  carrier  by  oral  contract  to 
transport  goods  beyond  its  own  line  is  a 
question  for  the  jury,  where  the  evidence 
shows  numerous  shipments  extending  over  a 
number  of  years,  made  without  any  agree- 
ment to  limit  liability  and  without  a  writ- 
ten contract  dated  before  or  after  such  sliip- 
ment  was  made.  Lake  Erie  &  W.  R.  Co. 
V.  Seeley,  43  Ind.  App.  70,  86  N.  E.  1002. 

A  railway  company  is  estopped  to  deny 
the  authority  of  its  station  agent  to  con- 
tract for  carriage  beyond  its  own  line,  where, 
for  several  years,  both  before  and  after  the 
making  of  the  contract  in  suit,  he  has,  to 
the  knowledge  of  the  directors  and  many  of 
the  corporators,  made  similar  contracts. 
Perkins  v.  Portland.  S.  &  P.  R.  Co.  47  Me. 
673,  74  Am.  Dec.  507. 

The  absence  of  any  actual  arrangement 
31  L.R.A.(N.S.) 


with  connecting  lines  will  not  release  a 
railway  company  from  liability  on  a  special 
contract  for  carriage  beyond  its  own  line, 
made  by  a  station  agent,  if,  by  its  agents, 
it  has  held  itself  out  to  the  public  as  a 
common  carrier  beyond  the  limits  of  it  owji 
road.  '  Ibid. 

Evidence  of  the  long-continued  practice 
of  a  station  agent  to  contract  for  carriage 
beyond  the  lines  of  his  road,  und  of  the 
recognition  of  arrangements  made  by  him 
by  all  the  railroads  concerned,  justifies  the 
jury  in  inferring  his  authority  to  make  such 
contract.  Ogdensburg  &  L.  C.  R.  Co.  v. 
Pratt,  supra. 

Evidence  that  a  local  station  agent  had 
previously  made  a  contract  with  the  ship- 
per for  transportation  beyond  the  carrier's 
line,  which  had  been  performed  by  the  car- 
rier, and  that  the  shipper  did  not  know  that 
such  agents  were  forbidden  to  enter  into 
such  contracts,  is  sufficient  to  carry  to  tlm 
jury  the  question  of  the  agent's  authority 
to  enter  into  the  particular  contract  in  ques- 
tion. Faulkner  v.  Chicago,  R.  I.  &  P.  U. 
Co.  99  Mo.  App.  421,  73  S.  W.  927. 

The  question  of  the  authority  of  a  local 
station  agent  to  bind  his  company  by  h 
through  contract  of  carriage,  or  of  the 
recognition  by  the  carrier  of  such  contract, 
is  for  the  jury,  where  the  evidence  shows 
that  a  through  rate  was  given  and  agreed 
upon,  and  that  the  carrier  furnished  a  car 
of  the  connecting  line  over  which  such 
freight  was  to  pass,  upon  and  after  an  agree- 
ment with  the  local  agent  that  the  shipper 
was  to  have  a  through  car,  so  that  the 
freight  should  not  be  subject  to  be  unload- 
ed or  handled  while  in  transit.  Page  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  7  S.  D.  297, 
64  N.  W.  137. 

Hie  want  of  authority  of  a  station  agent 
to  contract  to  ship  goods  to  a  point  beyond 
the  carrier's  line,  without  prepayment  of 
the  through  freight  at  his  station,  is  not 
available  to  the  carrier,  where  it  has  ac- 
quiesced in  such  agreement  and  taken  steps 
to  carry  it  out.  Porter  v.  Raleigh  &  G.  R. 
Co.  132  N.  C.  71,  43  S.  E.  547. 

A  local  station  agent  must  be  regarded 
as    possessing    authority    to    contract    for 
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loss.  But  this  contention  results  from  a 
surface  reading  of  the  act,  and  misses  the 
true  basis  upon  which  it  rests.  The  liabili- 
ty of  the  receiving  carrier  which  results  in 
such  a  case  is  that  of  a  principal  for  the 
negligence  of  his  own  agents. 

In  substance  Congress  has  said  to  such 
carriers:  "If  you  receive  articles  for 
transportation  from  a  point  in  one  state  to 
a  place  in  another,  beyond  your  own  termi- 
nal, you  must  do  so  under  a  contract  to 
transport  to  the  place  designated.  If  you 
are  obliged  to  use  the  services  of  independ- 
ent carriers  in  the  continuance  of  the  trans- 
it, you  must  use  them  as  your  own  agents., 
and  not  as  agents  of  the  shipper."  It  is 
therefore  not  the  case  of  making  one  pay 
the  debt  of  another.     The  receiving  carrier 


is,  as  principal,  liable  not  only  for  its  own 
negligence,  but  for  that  of  any  agency  it 
may  use,  although,  as  between  themselves, 
the  company  actually  causing  the  loss  may 
be  primarily  liable. 

In  Seaboard  Air  Ljne  R.  Co.  v.  Seogcrs, 
207  U.  S.  73,  78,  52  L.  ed.  108,  110,  28  Sup. 
Ct.  Rep.  28,  30,  legislation  by  the  state  of 
(reorgia  imposing  a  penalty  on  common  car- 
riers for  failure  to  adjust  damage  claims 
within  forty  days  was  held  to  neither  deny 
due  process  nor  the  equal  protection  of  the 
law.  Speaking  by  Mr.  Justice  Brewer,  the 
court  said  of  the  reasonableness  of  the  re- 
quirement and  classification,  that  "the  mat- 
ter to  be  adjusted  is  one  peculiarly  within 
the  knowledge  of  the  carrier.  It  receives 
the  goods  and  has  them  in  its  custody  un- 


transportation  beyond  the  terminus  of  the 
carrier's  own  line,  where  similar  contracts 
had  previously  been  made  by  the  same  par- 
ties, which  had  been  recognized  and  carried 
out  by  the  carrier.  White  t.  Missouri  P.  R. 
Co.  19  Mo.  App.  400. 

A  railway  company  which  undertakes  to 
carry  out  an  agreement  of  its  agent  to  de- 
liver freight  beyond  its  line  by  means  of 
another  carrier  is  liable  for  a  loss  resulting 
from  such  a  negligent  performance  of  the 
contract  as  amounts  to  a  breach,  whether  or 
not  the  agent  was  authorized  to  make  such 
contract.  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Smith,  132  Ala.  434,  31  So.  481. 

An  agent  at  a  railway  station,  acting  as 
such  in  a  proper  place  for  receiving  goodn 
for  the  company,  has  been  deemed  impliedly 
authorized  to  execute  a  contract  for  car- 
riage beyond  the  carrier's  line,  where  he  was 
in  possession  of  the  company's  stamp  to  be 
used  on  shipping  receipts,  and  the  company 
took  possession  of  the  goods  and  caused 
them  to  be  shipped,  presumably  with  knowl- 
edge of  such  receipt.  Hansen  ▼.  Flint  &  P. 
M.  R.  Co.  73  Wis.  346,  9  Am.  St.  Rep.  791, 
41  N.  W.  529. 

Two  or  three  instances  in  which  a  local 
freight  agent  has  made  oral  contracts  for 
through  interstate  transportation  are  insuf- 
ficient to  establish  a  custom  within  the 
knowledge  of  the  carrier,  so  as  to  show  im- 
plied authority  in  such  agent  to  make  such 
a  contract,  and  thus  bind  the  carrier  for 
loss  occasioned  by  the  negligence  of  a  con- 
necting carrier, — especially  where,  in  the  in- 
stances relied  upon,  the  shippers  were  re- 
quired before  the  transportation  actually 
began,  to  sign  written  contracts  similar  to 
the  one  signed  in  the  case  at  bar,  which  ex- 
pressly limits  the  carrier's  liability  to  ita 
own  line.  Blackburn  v.  Chicago,  R.  I.  & 
O.  R.  Co.   (Tex.  Civ.  App.)   116  S.  W.  874. 

Evidence  that  one  or  more  local  agents 
of  a  railway  company  violated  their  orders 
during  the  fruit  season,  in  shipping  fruit  to 
points  beyond  the  carrier's  line  at  a  reduced 
rate,  without  requiring  the  shippers  to  sign 
bills  of  lading  limiting  the  carrier's  liabil- 
ity to  its  own  line,  and  that  the  carrier  in 
some  instances  allowed  shipments  to  be  di- 
31  L.R.A.(N.S.) 


verted  from  original  destination  to  other 
northern  markets  without  surrendering  bills 
of  lading, — does  not  authorize  an  instruc- 
tion in  an  action  for  damages  to  a  ship- 
ment resulting  from  delays  in  transporta- 
tion occurring  beyond  the  carrier's  line,  that 
such  carrier  is  liable  under  the  contract, 
notwithstanding  the  violation  of  orders,  if 
it  had  knowledge  of  such  contract  and  ac- 
quiesced in  it.  Central  R.  Co.  v.  Felton,  110 
Ga.  597,  36  S.  E.  93. 

A  local  station  agent  to  whom  the  carrier 
furnishes  blank  receipts  to  be  given  for 
goods  to  be  transported  beyond  its  own  line, 
which  provide  that  such  goods  shall  be 
transported  by  it  to  the  terminus,  and 
thence  by  connecting  carriers,  and  that,  in 
case  of  loss,  that  company  alone  shall  be 
responsible  in  whose  actual  custody  the 
goods  are  at  the  time  of  such  loss,  has  no 
implied  authority  to  bind  the  carrier  by  an 
agreement  for  through  transportation  con- 
tained in  shipping  receipts,  the  blank  forms 
for  which  were  furnished  by  the  consignors. 
Burroughs  v.  Norwich  &  W.  R.  Co.  100 
Mass.  26,  1  Am.  Rep.  78. 

The  want  of  authority  of  a  station  agent 
expressly  reserved  in  a  bill  of  lading,  to 
make  a  contract  for  transportation  beyond 
the  carrier's  line,  is  no  defense,  since  the 
enactment  of  Mo.  Rev.  Stat.  1899,  §  5222 
(see  supra,  II.  b,  2  (a)  (1)),  to  an  action 
founded  upon  the  negligence  of  a  connectins 
carrier,  where  the  shipment  was  receivea 
without  stipulating  that  the  contract  of  car- 
riage was  limited  to  the  initial  carrier's 
own  line.  Marshall  Medicine  Co.  v.  Chi- 
cago &  A.  R.  Co.  126  Mo.  App.  455,  104  S. 
W.  478.  Exactly  the  contrary  had  been 
held  in  Orr  v.  Chicago  &  A.  R.  Co.  21  Mo. 
App.  333,  and  Patterson  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  47  Mo.  App.  570,  in  both 
of  which  cases  it  had  been  expressly  decided 
that  there  was  no  room  for  the  application 
of  the  Missouri  statute,  where  the  contract 
for  through  shipment  was  made  by  a  per- 
son without  authority  to  make  it. 

(d)  Other  agents, 
A  forwarder  engaged   in  shipping  goods 
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til  the  carriage  is  completed.  It  knows 
what  it  received  and  wliat  it  delivered.  It 
knows  what  injury  was  done  during  the 
shipment,  and'how  it  was  done.  The  con- 
signee may  not  know  what  was  in  facfc  de- 
livered at  the  time  of  the  shipment,  and 
the  shipper  may  not  knew  wliat  was  de- 
livered to  the  consignee  at  the  close  of  the 
transportation.  The  carrier  can  determine 
the  amount  of  the  loss  more  accurately  and 
promptly  and  with  less  delay  and  expense 
than  anyone  else,  and  for  the  adjustment 
of  loss  or  damage  to  shipments  within  the 
state  forty  days  cannot  be  said  to  be  an 
unreasonably  short  length  of  time." 

The  conclusion  we  reach  in  respect  to  the 
validity  of  the  amendment  has  tiie  support 
of  some  well-considered  cases.    Among  tlicm 


we  cite:  Smeltzer  v.  St.  I^uis  &  S.  F.  R. 
Co.  168  Fed.  649;  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  V.  Mitchell  (Ind.)  91  N.  E.  735; 
Louisville  &  N.  R.  Co.  v.  Scott,  133  Ky. 
724,  113  S.  W.  992. 

The  judgment  included  an  attorneys'  fee, 
taxed  as  part  of  the  costs.  The  authority 
for  this  is  supposed  to  be  found  in  the  8tli 
section  of  the  act  to  regulate  commerce 
of  February  4,  1887  (24  Stat,  at  L.  pp.  379, 
382,  chap.  104,  U.  S.  Com  p.  Stat.  1901,  pp. 
3154,  ;^159).    The  section  reads  as  follows: 

"That  in  case  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall  do, 
cause  to  be  done,  or  permit  to  be  done,  any 
act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter,  or  thing  in  this  act 


by  a  certain  carrier,  and  receiving  them 
from  it,  has  no  apparent  authority  to  bind 
such  carrier  by  a  contract  to  carry  beyond 
its  own  line.  Parmelee  v«  Western  Transp. 
Co.  26  Wis.  439. 

A  mere  agent  of  a  railway  company  for 
the  purpose  of  soliciting  business  has  no  au- 
thority to  bind  the  company  by  a  contract 
for  a  carriage  of  freight  beyond  its  own 
line,  unless  such  power  has  been  expressly 
conferred  upon  him,  or  is  to  be  implied 
from  his  previous  conduct  on  the  principle 
that  the  company  has  allowed  him  to  hold 
himself  out  as  possessing  such  power. 
Crouch  V.  Louisville  &  N.  R.  Co.  42  Mo. 
App.  248. 

The  authority  of  an  agent  to  contract  on 
behalf  of  a  carrier  for  through  "all  rail" 
transportation  is  prima  facie  shown  by  evi- 
dence that  a  portion  of  the  freight  shipped 
under  the  contract  was  carried  through; 
that,  on  the  face  of  the  bill  of  lading  of 
which  puch  carrier  claims  the  benefit,  the 
name  of  the  agent  is  printed  as  such  agent 
at  the  point  of  shipment  on  the  line  of 
transportation  of  which  the  carrier's  road 
forms  a  part,  which  purports  to  be  a 
through  line,  and  that  the  bill  was  signed 
by  him  as  such  asrent.  '  Bostwick  v.  Balti- 
more &  O.  R.  Co.  45  N.  Y.  712. 

A  shipper  has  the  right  to  infer  that  the 
agent  of  the  carrier  has  the  authority  to 
contract  for  shipments  over  its  own  and  any 
connecting  lines  to  final  destination,  no 
other  carrier  beinc  named  in  the  shipping 
contract.  Louisville  &  N.  R.  Co.  v.  Owen, 
12  Ky.  L.  Rep.  716. 

A  contract  for  through  carriage  signed 
by  the  freight  clerk  under  the  carrier's  gen- 
eral agent  binds  the  company,  where  the 
general  agent  was  himself  authorized  to  exe- 
cute and  si^  such  contracts.  Kewell  v. 
Smith,  49  Vt.  255. 

It  is  a  question  for  the  jury  whether  the 
foreman  of  the  freight  department  of  a 
railway  company  had  authority  to  bind 
the  carrier  by  an  agreement  to  carry  beyond 
its  own  line,  where  he  had  on  other  occa- 
sions made  similar  agreements.  McGill  v. 
Grand  Trunk  R.  Co.  19  Ont.  App.  Rep.  245. 

An  express  company,  by  intrusting  a  com- 
31  L.R.A.(N.S.) 


missary  in  a  military  camp  with  blank  en- 
velops with  its  name  printed  thereon  for 
convenience  in  sending  money,  did  not  au- 
thorise him  to  address  such  envelop  to  a 
place  beyond  the  end  of  its  line,  and  thus 
charge  it  as  a  common  carrier  to  that 
place.  Pendergast  v.  Adams  Exp.  Co.  101 
Mass.  120. 

Evidence  that  the  agents  of  an  express 
company  were  not  authorized  to  make  con- 
tracts on  behalf  of  that  company,  to  trans- 
act business  beyond  its  route,  is  inadmis- 
sible where  there  is  an  established  and  no- 
torious usage  to  the  contrary.  Knapp  v. 
United  States  &  C.  Exp.  Co.  55  N.  H.  348. 

A  carrier  cannot  repudiate  the  authority 
of  its  agent  to  contract  to  receive  freight  at 
points  not  on  its  line,  where  the  corporators 
have  acquiesced  in  similar  contracts.  Noyes 
V.  Rutland  &  B.  R.  Co.  27  Vt.  110. 

4.  What  constitutes  through  co-ntract, 

(a)  In  general. 

Contracts  for  through  shipments  under 
statutes,  see  supra,  II.  b,  2. 

A  special  agreement  to  extend  the  lia- 
bility of  a  carrier  beyond  Its  own  lines  will 
not  be  inferred  from  doubtful  expressions 
or  loose  language.  Myrick  v.  Michigan  C. 
R.  Co.  107  U.  S.  102,  27  L.  ed.  325,  1  Sup. 
Ct.  Rep.  425;  Rot  v.  Chesapeake  &  O.  R. 
Co. 

The  proof  of  such  contract  should  be 
clear, — especially  where  the  alleged  contract 
would  contradict  the  papers,  such  as  tho 
manifest,  release,  and  shipping  receipt,  ac- 
companying the  transaction.  Pennsylvania 
R.  Co.  v.  Berry,  68  Pa.  272. 

It  will  be  noted  that  the  three  cases  just 
above  cited  are  from  jurisdictions  which 
have  adopted  the  so-called  American  rule. 
Naturally,  in  those  jurisdictions  where  tho 
English  rule  obtains,  it  is  the  special  agree- 
ment restricting  the  carrier's  undertaking 
to  its  own  line  which  must  be  clearly  proveil, 
if  the  carrier  is  to  escape  liability  for  the 
acts  or  defaults  of  its  connecting  lines.  Sec 
infra,  II.  e,  ^. 

What  constitutes  a  special  contract  for 
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required  to  be  done,  such  common  carrier 
shall  be  liable  to  the  person  or  persons  in- 
jured thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act,  to- 
gether with  a  reasonable  counsel  or  attor- 
neys' fee,  to  be  fixed  by  the  court  in  every 
case  of  recovery,  which  attorneys'  fee  shall 
be  taxed  and  collected  as  part  of  the  costs 
in  the  cuse." 

But  that  section  applies  to  cases  where 
the  cause  of  action  is  the  doing  of  some- 
thing made  unlawful  by  some  provision  of 
the  act,  or  the  omission  to  do  something 
required  by  the  act,  and  there  is  a  recovery 
*'of  damages  sustained  in  consequence  of 
any  such  violation  of  this  act,"  etc.  The 
cause  of  action  in  the  present  case  is  not 
for  damages  resulting  from  "any  violation 


of  the  provisions  of  this  act/'  True,  the 
plaintiff  in  error  attempted  by  contract  to 
stipulate  for  a  limitation  of  liability  to  a 
loss  on  its  own  line,  and  in  this  action  has 
defensively  denied  liability  for  a  loss  not 
occurring  on  its  own  line.  But  the  cause 
of  action  was  the  loss  of  the  plaintiff's 
property  which  had  been  intrusted  to  it  as 
a  common  carrier,  and  that  loss  is  in  no 
way  traceable  to  the  violation  of  any  pro- 
vision of  the  act  to  regulate  commerce. 
Having  sustained  no  damage  which  was  a 
consequence  of  the  violation  of  the  act,  the 
section  has  no  application  to  this  case. 

The  judgment  was  erroneous  to  this  ex- 
tent, and  the  provision  for  an  attorneys' 
fee  is  stricken  out,  and  the  judgment  thus 
modified  is  aifirmed. 


ttirougii  transportation  is  not  a  question 
of  local  law,  but  is  a  matter  of  general  law, 
upon  which  the  Federal  Supreme  Court 
will  exercise  its  own  judgment,  independent 
of  the  decisions  of  the  state  courts.  My  rick 
V.  Michigan  C.  R.  Co.  107  U.  S.  102,  27  L. 
ed.  325,  1  Sup.  Ct.  Rep.  425. 

(b)  Effect  of  unfilled  5lanlcs. 

A  shipping  receipt  for  goods  marked  and 
directed  to  a  point  beyond  the  carrier's  line, 
in  which  the  blanks  for  inserting  the  nanie 
of  the  consignee  and  place  of  delivery  m 
its  agreement  to  forward  and  deliver  were 
left  unfilled,  constitutes  a  contract  for 
through  transportation  to  final  destination. 
Cutts  V.  Brainerd,  42  Vt.  566,  1  Am.  Rep. 
353. 

Bills  of  lading  showing  destination  to  be 
St.  Joseph  and  Milwaukee  (points  beyond 
the  carrier's  line,  which  ended  at  Council 
Bluffs,  Iowa)  leave  no  doubt  as  to  their 
throufifh  character,  where,  besides  leaving 
unfilled  the  blank  for  destination,  they  con- 
tain notations,  "Care  Union  Elevator  Co., 
Council  Bluffs,  Iowa,"  "Stop  at  Council 
Bluffs,  Brown  Bros.  Elevator  *to  clean," 
"Transfer  at  Council  Bluffs."  Union  P.  R. 
Co.  V.  Johnson,  45  Neb.  67,  5o  Am.  St.  Rep. 
540,  63  N.  W.  144. 

I'he  contrary  view  was  taken  in  Phil- 
lips V.  North  Carolina  R.  Co.  78  N.  C.  204, 
where  a  bill  of  lading  acknowledging  thu 
receipt  of  ffoods  marked  for  a  place  beyond 

the  carrier°s  line,  to  be  delivered  "to 

or  assigns  at station,"  was  held  not 

to  import  an  undertaking  for  through  car- 
riage. 

A  carrier's  undertaking  for  through  car- 
riage cannot  be  inferred  from  the  agreement 
in  a  bill  of  lading  acknowledging  the  re- 
ceipt of  goods  consigned  to  a  point  beyond 
its  own  line,  which  it  agrees  to  deliver  "at 

station,"  and  to  forward  to  the  place 

of  destination,  where,  but  for  the  failure  to 
fill  the  blank,  the  contract  would  not  have 
been  regarded  as  one  for  through  carriage. 
Kickerson  Roller  Mill  Co.  v.  ftrand  Rnpidd 
&  I.  R.  Co.  67  Mich.  110,  34  N.  \V.  200. 
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To  the  same  effect  is  Nenno  ▼.  Chicago, 
R.  I.  &  P.  R.  Co.  105  Mo.  App.  540,  80  S. 
W.  24,  where  transportation  merely  to  its 
terminus,  and  delivery  there  to  the  connect- 
ing carrier,  were  held  to  be  all  that  an 
initial  carrier  undertakes,  when  not  con- 
trolled by  statute,  by  a  bill  of  lading  whicli 
acknowledges  the  receipt  of  goods  consigned 
to  a  point  beyond  its  own  line,  "to  be  trans- 
ported over  the  line  of  this  railroad  to 
,"  and  then  delivered  to  the  next  car- 
rier, the  contract  otherwise  beinff  clearly 
one  which  confined  the  carrier's  undertaking 
to  its  own  line. 

A  bill  of  lading  issued  in  Kentucky  for 
live  stock  consigned  to  a  point  beyond  the 
carrier's  line,  guaranteeing  that  the  through 
freight  rate  would  not  exceed  a  specified 
amount,  and  made  out  on  a  blank  form 
used  for  ordinary  merchandise  and  inap- 
propriate for  live  stock,  providing  for 
transportation    "to    the    company's  freight 

station  at ,"  and  stipulating  that  the 

responsibility  of  the  company  should  ceaso 
at  that  station,  is  so  ambiguous  as  to  render 
parol  evidence  admissible  to  establish  an 
undertaking  to  carry  the  stock  through  to 
the  final  destination.  Wolfert  v.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  44  Mo.  App.  330. 

Unfilled  blanks  as  negativing  undertak- 
ing for  through  carriage,  see  infra,  II.  e, 
2, — especiallv,  Fortier  v.  Pennsylvania  Co. 
18  111.  App.  '260;  Taffe  v.  Oregon  R.  &  Nav. 
Co.  41  Or.  64,  58  L.R.A.  187,  67  Pac.  1015, 
68  Pac!  732.  See  also  supra,  II.  b,  1  (c) , — 
St.  Joseph  k  G.  I.  R.  Co.  v.  Palmer,  38  Neb. 
463,  22  L.R.A.  335,  4  Inters.  Com.  Rep. 
404,  5.6  N.  W.  957;  supra,  II,  b,  2  (a) 
(1),— Orr  V.  Chicago  &  A.  R.  Co.  21  Mo.  - 
App.  333. 

(c)  Agreements  to  "forward,** 

Agreements  to  forward'  to  final  destina- 
tion have  in  some  cases  been  held  not  to 
amount  to  a  contract  for  through  carriage, 
making  the  contracting  carrier  liable  be- 
yond its  own  line. 

A  contract  to  carry  and  deliver  at  the 
place  of  destination  cannot  be  inferred  from 
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a  carrier's  receipt  acknowledging  tbe  re- 
ceipt of  goods  consigned  to  a  point  beyond 
its  own  line,  to  be  torwarded  to  such  point. 
Crawford  v.  Southern  R.  Asso.  51  Miss.  222, 
24  Am.  Rep.  626. 

A  carrier  undertaking  to-  forward  goods 
consigned  to  a  point  beyond  its  own  line 
discharges  its  duty  by  delivery  in  good  or- 
der to  the  next  connecting  carrier  in  the 
general  course  of  trans portiLt ion  to  ulti- 
mate destination.  Mullarkey.  v.  Pliiladel- 
phia,  W.  &  B.  R.  Co.  9  Phila.  114. 

A  carrier  receiving  goods  marked  for  a 
point  beyond  its  own  line,  to  be  forwarded 
to  the  terminus  of  its  own  line  only,  is  not 
bound  to  carry  the  goods  beyond  that  point, 
but  discharges  its  obligation  by  carrying 
to  that  place,  and  delivering  to  the  next 
succeeding  carrier.  Rawson  v.  Holland,  59 
N.  Y.  614,  18  Am.  Rep.  394,  affirming  5 
Daly,  166,  47  How.  Pr.  292. 

An  express  company  which  agrees  to  for- 
ward a  package  to  a  point  beyond  its  own 
line,  the  contract  expressly  limiting  its  lia- 
bility to  that  of  a  forwarder,  and  the 
through  rate  not  being  paid,  discharges  its 
oblieation  by  safe  delivery  to  the  next  suc- 
ceeding express  company,  with  proper  di- 
rections. Reed  v.  United  States  Exp.  Co. 
48  N.  Y.  462,  8  Am.  Rep.  561. 

A  carrier's  obligation  under,  a  shipping  re- 
ceipt acknowledging  the  receipt  of  goods 
consigned  to  a  point  beyond  its  own  line,  to 
be  forwarded  to  the  point  to  which  a  bill 
of  lading  should  be  given,  which  was  in  fact 
never  issued,  is  discharged  by  delivery  at 
the  terminus  of  its  route  to  another  car- 
rier to  complete  the  transportation.  Weil  v. 
Merchants'  Despatch  Transp.  Co.  7  Daly, 
456. 

A  carrier  which  forwarded  the  goods  from 
the  terminus  of  its  line  by  another  car- 
rier, in  pursuance  of  special,  instructions 
from  the  owners  to  forward  by  boat,  receiv- 
ing no  compensation  for  the  transfer  or 
further  transportation,  is  not  liable  for  a 
toss  on  the  line  of  the  second  carrier,  where 
the  boat  so  selected  was  a  safe  one.  Ackley 
T.  Kellogg,  8  Cow.  223. 

But  other  courts  have  held  that  the 
agreement  of  a  carrier  to  forward  a  ship- 
ment to  a  destination  beyond  its  own  line 
is  equivalent  to  a  contract  for  transporta- 
tion or  carriage  the  entire  distance.  St. 
Tx)ii1s,  K.  C.  &  N.  R.  Co.  V.  Piper,  13  Kan. 
505:  V/ilcox  V.  Parmelee,  3  Sandf.  6^0;  Fat- 
man  v.  Cincinnati,  H.  &  D.  R.  Co.  2  Dis- 
ney (Ohio)  248;  East  Tennessee  &  V.  R. 
Co.  V.  Rogers,  6  Heisk.  143,  19  Am.  Rep. 
589. 

An  allegation  in  the  petition  in  an  action 
against  a  carrier  for  the  loss  of  a  consign- 
ment, that  the  plaintiffs  delivered  goods  to 
be  carried  by  defendant  over  its  road,  and 
thence  to  be  forwarded  by  it  to  destination, 
imports,  as  against  a  demurrer,  an  under- 
taking to  carry  to  final  destination.  Davis 
V.  Jacksonville  Southeastern  Line,  126  Mo. 
69,  28  S.  W.  965. 

As  to  effect  of  stipulation  limiting  liabil- 
ity on  agreements  to  forward,  see  infra,  II. 
e,  2.  And  see  Colfax  Mountain  Fruit  Co. 
^1  L.R.A.(N.S.) 


V.  Southern  P.  Co.  118  Cal.  648,  40  L.R.A. 
78,  50  Pac.  776,  infra,  11.  f.  3. 

(d)  Effect  of  tnalcing  conditions  applU 

cable  to  other  carriers. 

.  A  stipulation  in  the  shipping  receipt  that 
all  vhe  carriers  transporting  the  shipment 
as  a  part  of  a  through  line  shall  be  entitled 
to  alt  the  exceptions  and  conditions  in  the 
receipt  is  inconsistent  with  the  idea  that 
the  initial  carrier  undertook  the  carriage 
only  over  its  own  line.  Cummins  v.  Dayton 
&  U.  R.  Co.  (Ind.)  9  Am.  &  Eng.  R.  Cas. 
36. 

A  contract  of  shipment  by  which  the  car- 
rier agreed  to  transport  over  its  own  line, 
and  deliver  to  such  carrier  as  might  be  con- 
sidered a  part  of  the  route  to  final  destina- 
tion, is  a  through  contract,  where  through 
rates  were  guaranteed  to  the  shipper,  freight 
charges  in  full  were  received  by  the  termi- 
nal carrier  at  the  place  of  destination,  the 
contract  bound  connecting  lines  to  transport 
the  goods  upon  the  terms  therein  stipulated, 
and  it  was  specifically  agreed  that  all  the 
conditions  of  the  contract  should  apply  to 
and  govern  connecting  lines.  Missouri  P. 
R.  Co.  V.  Ryan,  2  Tex.  App.  Civ.  Cas.  ( Will- 
son)  378. 

See  also  supra,  II.  b,  2  (a)  (1>, — Texas 
&  P.  R.  Co.  V.  Townsend  (Tex.  Civ.  App.) 
106  S.  W.  760;  infra,  IL  c,  4  (f),— Wahl 
V.  Holt,  26  Wis.  703 ;  infra,  II.  e,  2,— State 
Nat.  Bank  v.  Chicago  G.  W.  R.  Co.  72  Mo. 
App.  82;  Babcock  v.  Lake  Shore  &  M. 
S.  R.  Co.  49  N.  Y.  491;  White  v.  Weir,  33 
App.  Div.  145,  53  N.  Y.  Supp.  466;  Hacha- 
doorian  v.  Louisville  &  N.  K.  Co.  128  App. 
Div.  171,  112  N.  Y.  Supp.  661;  Atlantic 
Coast  Line  R.  Co.  v.  Henderson,  131  Ga. 
76,  61  S.  E.  1111;  Pittsburg,  C  C.  &  St.  Li 
R.  Co.  V.  Mitchell  (Ind.)  91  N.  E.  736;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Teeters  (Ind  App.): 
74  N.  E.  1014;  Schwartz  v.  Panama  R.  Co. 
165  Cal.  742,  103  Pac.  196;  Hoffman  v. 
Union  P.  R.  Co.  8  Kan.  App.  379,  56  Pac. 
331;  Eckles  v.  Missouri  P.  R.  Co.  72  Mo. 
App.  296. 

(e)  Effect  of  reconsionment  or  reship' 

ment. 

A  shipping  contract  for  the  transporta- 
tion of  live  stock  to  St.  Louis,  Missouri, 
"with  privilege  of  Chicago,"  is  an  under- 
taking to  carry  to  Chicago,  if  the  shipper 
chooses  to  exercise  his  privilege,  although 
the  carrier's  line  terminates  at  St.  Louis. 
White  V.  Missouri  P.  R.  Co.  19  Mo.  App. 
400. 

Ihe  testimony  of  the  shipper  that  he  ar- 
ranged with  the  initial  carrier  for  the  car- 
riage of  live  stock  consigned  to  a  point  be- 
yond the  carrier's  line,  with  the  privilege 
of  changing  the  destination  to  another  speci- 
fied place,  which  was  also  l)eyond  the  car- 
rier's line,  is  sufficient  evidence  .of  an  ex- 
press contract  for  through  carriage  to  sus- 
tain a  judi^ment  holding  the  contracting 
carrier  liable  for  the  default  of  a  connecting 
carrier.  Texas  Mexican  R.  Co.  v.  Gallagher 
(Tex.  Civ.  App.)  64  S.  W.  809.      '  >' 
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On  the  effect  of  carrier's  reservation  of 
privilege  of  reshipment  in  contract,  see 
infra,  II.  e,  2. 

A  carrier  which,  before  certain  carloads 
of  freight  have  reached  its  terminus,  ac- 
cepts **recon8ignment"  directions  to  deliver, 
without  additional  compensation,  to  the 
consignee's  private  switch  over  the  lines  of 
connecting  carriers,  assumes  all  the  obliga- 
tions of  a  carrier  to  final  destination. 
Cohen  v.  Missouri,  K.  &  T.  R.  Co.  126  Mo. 
App.  244,  102  S.  W.  1029. 

bee  also  infra,  II.  c,  5, — ^Adams  Exp.  Co. 
V.  Jackson,  92  Tenn.  326,  21  S.  W.  666; 
Devillers  v.  The  John  Bell,  6  La.  Ann.  544; 
Hurst  v.  St.  Louis  &  S.  F.  K.  Co.  117  Mo. 
App.  25,  94  S.  W.  794. 

(f)  Effect  of  other  provtstona. 

Effect  of  uniform  bill  of  lading,  see  infra, 
IL  e,  2. 

A  receipt  for  cattle  Issued  by  a  railway 
company,  which  only  says  that  the  cattle 
are  consigned  to  the  order  of  the  consignor, 
and  that  certain  specified  persons  at  a  place 
beyond  its  own  line  are  to  be  notified,  does 
not  on  its  face  import  any  contract  to  carry 
the  cattle  through  to  that  place.  Mvrick  v. 
Michigan  C.  R.  Co.  107  U.  S.  102,  27  L.  ed. 
325,  1  Sup.  Ct.  Rep.  425. 

A  written  agreement  executed  in  the 
usual  course  of  business,  by  which  goods  ad- 
dressed to  a- point  beyond  the  carrier's  line 
were  received,  to  be  sent  and  delivered  to 
that  point  for  a  specified  through  freight 
rate,  is  a  special  contract  for  through  car- 
riage. Condict  v.  Grand  Trunk  R.  Co.  54 
N.  Y.  600. 

As  to  implied  contracts  for  through  car- 
riage from  quoting,  exacting,  or  sharing 
throuffh  rate,  see  supra,  II.  b,  1  (b). 

In  Rice  v.  Ontario  S.  B.  Co.  56  Barb.  384, 
a  steamboat  company  receiving  goods  to  be 
delivered  by  it  at  a  point  beyond  the  termi- 
nus of  its  own  line,  and  to  be  carried  by  one 
of  its  own  boats  to  such  terminus,  and  there 
transferred  to  a  boat  owned  by  other  per- 
sons, to  be  carried  the  remainder  of  the 
distance  under  a  general  arrangement  be- 
tween them  and  the  steamboat  company  to 
forward  freight  for  the  company,  was  held 
liable  for  a  loss  by  fire  while  in  such  other 
vessel. 

A  carrier  which  acknowledges  the  receipt 
of  goods  consigned  to  a  point  beyond  its 
own  line,  "to  be  delivered  in  like  good 
order"  at  such  point,  undertakes  their 
through  carriage.  Bryan  y.  Memphis  &  P. 
K.  Co.  11  Bush,  597. 

A  carrier  is  liable  for  a  loss  beyond  its 
own  line  where  it  gives  receipts  for  goods 
consigned  to  such  point,  "to  be  delivered" 
there  upon  presentation  of  the  receipt. 
Kyle  V.  Laurens  R.  Co.  10  Rich.  L.  382,  70 
Am.  Dec.  231. 

An  undertaking  to  deliver  the  goods  in 
good  order  at  the  place  to  which  they  are 
consigned  makes  the  carrier  liable  for  a  loss 
occurring  beyond  the  terminus  of  its  own 
line.  Louisville  &  E.  Mail  Co.  v.  Levey,  11 
Ky.  L.  Rep.  286. 
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But  the  mere  fact  that  a  carrier's  receipt 
states  that  the  property  is  "to  be  delivered 
to"  a  specified  point  beyond  its  line  does  not 
of  itself  constitute  a  contract  by  the  car- 
rier to  carry  through  to  that  point.  Soviero 
V.  Westcott  Exp.  Co.  47  Misc.  596,  94  N.  Y. 
Supp.  375. 

And  an  undertaking  to  carry  goods  to  a 
point  beyond  its  own  line  cannot  be  inferred 
from  a  bill  of  lading  acknowledging  the  re- 
ceipt of  goods  in  good  order,  to  be  delivered 
in  like  good  order  "at"  a  named  point  on 
its  own  line,  "for"  the  point  of  final  desti- 
nation. McMillan  v.  Michigan  S.  &  N.  I. 
R.  Co.  16  Mich.  79,  93  Am.  Dec.  208. 

A  shipping  receipt  acknowledging  a  ship- 
ment of  goods  marked  for  a  point  beyond 
the  carrier's  line,  to  be  delivered  in  like 
good  order  "as  addressed,"  imports  an 
undertaking  to  carry  the  goods  to  their  des- 
tination. Hansen  v.  Flint  &  P.  M.  R.  Co.  73 
Wis.  346,  9  Am.  St.  Rep.  791,  41  N.  W.  529. 

An  undertaking  for  through  carriage  is 
expressed  in  a  bill  of  lading  in  which  the 
carrier  agrees  to  deliver  the  freight  "as  ad- 
dressed on  the  margin,"  where  such  margin 
contains  the  name  of  the  consignee  at  a 
place  beyond  its  line,  in  care  of  a  specified 
connecting  carrier,  and  also  gives  the 
thr ought  freight  rate,  and  contains  a  stipu- 
lation that,  in  case  of  loss  or  damage  for 
which  any  carrier  might  be  liable,  such  car- 
rier should  have  the  benefit  of  any  insur- 
ance by  or  on  account  of  the  owner.  Wahl 
V.  Holt,  26  Wis.  703. 

But  a  contract  for  through  carriage  can- 
not be  inferred  from  a  shipping  receipt 
given  by  the  captain  of  a  canal  boat,  recit- 
ing the  receipt  of  goods  addressed  to  a  con- 
signee at  a  point  beyond  the  terminus  of  the 
canal,  in  care  of  a  specified  person  at  such 
terminus,  "to  be  delivered  in  like  good  order 
without  delay,  as  addressed,"  the  amount 
of  the  freight  charges,  as  fixed  in  the  ship- 
ping bill  accompanying  the  receipt,  cover- 
ing the  transportation  only  to  the  terminus 
of  the  canal.  Parmelee  v.  Western  Transp. 
Co.  26  Wis.  439. 

And  an  agreement  by  a  carrier  whose 
business  was  the  carriage  of  goods  between 
the  termini  of  its  line,  having  no  interest 
or  connection  with  any  of  the  carriers  be- 
yond its  termini,  to  carry  to  a  point  beyond 
its  line,  cannot  be  inferred  from  shipping 
bills  or  receipts  reciting  the  shipping  of 
goods  described  as  consigned  to  a  specified 
point  beyond  its  line,  to  be  delivered  in 
good  order,  but  not  specifying  to  whom  or 
where  delivery  is  to  be  made.  Wright  v. 
Boughton,  22*^Bnrb.  561. 

An  undertaking  by  a  carrier,  as  recited  in 
a  bill  of  lading,  to  transport  a  shipment  by 
itself  and  its  connecting  forwarding  lines, 
until  such  shipment  shall  have  reached  its 
destination,  is  a  contract  to  carry  to  and 
deliver  at  such  point.  Loomis  v.  Wabash, 
St.  L.  &  P.  R.  Co.  17  Mo.  App.  340. 

A  special  contract  by  a  railway  company 
to  carry  to  a  point  beyond  its  own  line,  and 
there  deliver  to  a  steamship  company  to 
complete  the  transportation,  is  shown  by  a 
bill  of  lading  executed  on  behalf  of  the  rail- 
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way  company  and  the  Bteamsbip  company, 
which  acknowledges  the  receipt  of  a  ship- 
ment **to  be  carried''  to  such  point,  and 
tUeuce  by  the  steamship  line  to  nnal  desti- 
nation. Johnson  v.  Missouri,  K.  &  T.  R. 
Lo.  107  App.  Div.  374,  95  N.  Y.  Supp.  182. 

A  bill  01  lading  purporting  to  be  issued 
on  behalf  of  a  steamship  line  and  through 
Ireight  line,  acknowledging  the  receipt  of 
goous  to  be  delivered  at  tiie  vessel's  tackles 
to  a  designated  railway  company,  and  by 
such  railioad  to  be  transported  to  final 
destination,  imports  an  undertaking  on  the 
part  of  the  steamship  company  to  carry  to 
final  destination.  Clyde  v.  Hubbard,  88  Pa. 
358. 

^*.  carrier  by  giving  to  the  shipper  a  bill 
of  lading  which  states  that  the  goods  re- 
ceived are  to  be  transported  by  itself  and 
connecting  carriers  to  a  certain  point  be- 
>ujia  the  Lermmus  of  its  own  line,  and  there 
delivered  to  a  specified  person,  and  by  exact- 
ing from  the  shipper  a  guaranty  of  the 
freight  charges  for  the  entire  route,  special- 
ly contracts  for  a  through  shipment,  so  as 
to  be  responsible  for  delay  or  damage  be- 
yond lis  own  line,  although  the  carrier  is 
not  interested  in  the  rate  contracted  for  as 
to  the  part  of  the  route  beyond  its  own 
terminus,  but  receives  only  its  regular  local 
rate  from  the  connecting  carrier.  Central 
R.  &  Bkg.  Co.  V.  Hasselkus,  91  Ga.  382,  44 
Am.  St.  Rep.  37,  17  S.  E.  838. 

A  special  contract  for  through  carriage 
to  a  point  beyond  the  carrier's  own  line 
cannot  be  inferred  from  a  shipping  receipt 
which  acknowledges  the  receipt  uf  tae  good^ 
for  "transportation"  to  that  point.  Nut- 
ting T.  Connecticut  River  R.  Co.  1  Gray, 
5U2. 

A  petition  alleging  the  defendant  to  be  a 
common  carrier  engaged  in  transportation 
between  points  in  Texas,  and  by  connecting 
lines  to  Chicago,  and  to  have  accepted 
freight  at  a  station  on  its  road  to  be  car- 
ried for  hire  to  another  specified  station 
and  from  there  to  Chicago,  sufficiently 
charges,  in  the  absence  of  a  special  excep- 
tion, a  contract  of  through  shipment.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  McAnulty,  7  Tex. 
Civ.  App.  321,  26  S.  W.  414. 

A  shipping  receipt  which  acknowledges 
the  receipt  as  agents  and  forwarders  of  cer- 
tain goods  described  and  marked  for  a 
specified  point  beyond  the  carrier's  line,  con- 
taining in  writing  the  words  "contract 
from  Neenah  (initial  point)  to  New  York 
(final  destination)  at  $2.25  per  barrel,"  im- 
ports an  undertaking  for  through  carriage, 
rendering  the  carrier  liable  tor  any  loss  oc- 
casioned by  negligence  and  inexcusable  de- 
lay in  transportation  on  any  part  of  the 
throup^h  line.  Peet  v.  Chicago  &  N.  W.  R. 
Co.  19  Wis.  119,  B.  c.  on  subsequent  ap- 
peal, 20  Wis.  594,  91  Am.  Dec.  446. 

A  contract  by  a  railway  company  to  for- 
ward "sixteen  cars,  more  or  less,  from  East- 
8t.  Louis  to  Philadelphia,  at  the  rate  of 
$130  per  car,  which  is  a  reduced  rate  made 
expressly  in  consideration  of  this  agree- 
ment," naming  no  other  company,  making 
no  mention  of  compensation  to  any  other 
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party,  and  saying  nothing  of  a  change  to  the 
cars  of  any  other  company  on  the  way,  was 
held  in  Ohio  &  M.  R.  Co.  v.  McCarthy,  96 
U.  S.  258,  24  L.  ed.  693,  to  be  a  contract  for 
the  transportation  the  entire  distance,  so 
as  to  render  the  carrier  liable  for  a  loss  be- 
yond its  own  lines. 

An  agreement  to  forward  the  car  upon 
which  a  shipment  is  loaded  over  the  car- 
rier's own  line  and  connecting  lines,  and  to 
deliver  the  car  thus  loaded  and  forwarded 
to  the  agent  of  the  shipper  at  final  desti- 
nation, is  the  equivalent  of  an  agreement 
that  the  shipment  shall  go  through  upon 
such  car  over  the  entire  route  without 
change.  Galveston,  H.  &  H.  R.  Co.  v.  Alli- 
son, 59  Tex.  193. 

A  carrier  shipping  goods  under  a  bill  of 
lading  which  acknowledges  the  receipt  of  a 
shipment  of  fruit  consigned  to  a  point  be- 
yond its  own  line,  "subject  to  carrier's  lia- 
bility under  the*  common  law  and  statutes 
in  force  in  the  various  states,  territories, 
provinces,  or  foreign  countries  through 
which  the  goods  may  pass,"  and  stipulates 
for  icins  and  re-icing  as  often  as  necessary, 
undertakes  a  through  shipment,  and  is  lia- 
ble for  the  damages  caused  by  a  failure  to 
keep  the  car  properly  iced,  whether  the  de- 
fault was  on  its  own  line,  or  that  of  a  con- 
necting carrier.  Johnson  v.  Toledo,  S.  & 
M.  R.  Co.  183  Mich.  596,  103  Am.  St.  Rep. 
464,  95  N.  W.  724. 

The  words  "ice  when  needed"  in  a  bill  of 
lading  issued  on  a  shipment  of  peaches  in 
a  refrigerator  car,  consigned  to  a  point  be- 
yond the  carrier's  line,  do  not  constitute  a 
special  contract  rendering  the  carrier  liable- 
for  the  default  of  the  connecting  line  to 
keep  the  contents  properly  cooled,  where  the- 
other  provisions  in  the  bill  of  lading  re- 
stricted the  carrier's  undertaking  to  ita 
own  line.  Farns worth  v.  New  York  C.  & 
H.  R.  R.  Co.  88  App.  Div.  320,  84  N.  Y. 
Supp.  658. 

A  letter  from  the  carrier's  agent  to  tho> 
effect  that  he  has  been  notified  of  an  ar- 
rangement for  quoting  rates  to  a  point  be- 
yond the  carrier's  line,  and  stating  that  it. 
can  take  goods  in  car-load  lots  to  such  point 
at  a  specified  rate,  is  not  an  offer  to  carry 
between  those  points,  but  only  an  offer  to- 
take  the  goods  for  carriage  to  the  end  of 
its  own  route,  and  there  to  deliver  them  to 
the  next  carrier  on  the  route  named,  to  be 
forwarded  by  such  carrier.  Harris  v.  Grand 
Trunk  R.  Co.  15  R.  L  371,  6  Atl.  305.  See- 
also  infra,  II.  c,  5, — Burroughs  v.  Norwich 
&  W.  R.  Co.  100  Mass.  26,  1  Am.  Rep.  78. 

A  notice  on  the  margin  of  a  railway  re- 
ceipt that  it  may  be  exchanged  for  a 
through  bill  of  lading  does  not  make  the 
carrier  liable  for  a  loss  occurring  beyond  its. 
own  line,  especially  wlien  considered  with 
the  rule,  to  which  the  receipt  also  calls  at- 
tention, that  the  company  assumes  responsi- 
bility for  transportation  only  over  its  own 
line.  Mvrick  v.  Michigan  C.  R.  Co.  107  U. 
S.  102,  2^7  L.  ed.  325,  1  Sup.  Ct.  Rep.  425. 

The  contract  obligation  of  a  railway  com- 
pany to  receive  and  transport  such  freight 
as  may  be  sent  to  it  by  a  despatch  com- 
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pany,  at  the  established  rates,  does  not  im- 
pose upon  the  railway  company  an  obli- 
gation to  carry  beyond  its  terminus,  or  sut)- 
ject  it  to  liability  for  the  negligence  of 
•other  carriers.  St.  Louis  Ins.  Co.  v.  St. 
Louis,  V.  T.  H.  &  I.  R.  Co.  104,  U.  S.  146, 
26  L.  ed.  679. 

The  general  agent  of  the  receivers  of  a 
railway  company  is  acting  as  agent  for  such 
receivers,  and  not  as  the  agent  of  a  connect- 
ing steamship  company,  in  agreeing  to  for- 
'ward  a  through  shipment  by  a  steamer  sail- 
ing on  a  specified  day,  where  his  only  au- 
thority as  agent  of  the  steamship  company 
was  created  by  a  contract  between  the  rail- 
way and  steamship  companies,  under  which 
the  railway  company  was  to  appoint  agents 
who  should  act  for  the  steamship  company 
to  quote  through  rates  and  issue  through 
bills  of  lading,  and  the  application  for  a 
rate  for  such  shipment  w^  made  to  him 
4is  agent  for  the  receivers,  and  the  rate  was 
quoted  by  him  as  such  agent,  and  as  such 
he  signed  a  letter  confirming  the  rate,  and 
«o  described  himself  when  informing  the 
steamship  company's  agents  at  the  con- 
necting point  that  he  had  made  a  contract 
guaranteeing  delivery  by  the  designated 
steamer.  Northern  P.  R.  Co.  v.  American 
Trading  Co.  195  U.  S.  439,  49  L.  ed.  209, 
■26  Sup.  Ct.  Rep.  84. 


•5.  Extent  of  liahiUty  untler  such  eofi' 

tracts, 

A  carrier  undertaking  transportation  to  a 
point  beyond  its  own  line  does  not  discharge 
its  duty  by  delivery  to  another  carrier  to 
continue  the  transportation.  Cleveland,  C. 
€.  &  St.  L.  R.  Co.  V.  Bacon,  134  111.  App. 
442;  Sabbatino  v.  Snow's  United  States 
Sample  Exp.  Co.  120  App.  Div.  416,  104  N. 
Y.  Supp.  1004;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Insurance  Co.  of  N.  A.  (Tex.  Civ.  App.)  28 
8.  W.  237. 

Hence,  a  railway  carrier  contracting  to 
transport  goods  by  a  steamship  lino,  and 
then  over  its  own  line,  does  not  discharge 
its  duty  by  delivering  all  the  goods  received 
by  it  from  the  steamship  company.  Gulf, 
€.  &  S.  F.  R.  Co.  V.  Lewine  (Tex.  Civ.  App.) 
29  S.  W.  835. 

A  carrier  entering  into  a  through  con- 
tract id  liable  as  a  common  carrier  for  the 
whole  distance.  St.  Louis  Southwestern  R. 
€o.  V.  Elgin  Condensed  Milk  Co.  175  111.  557, 
€7  Am.  St.  Rep.  238,  51  N.  E.  911,  affirming 
74  111.  App.  619;  St.  Joseph  &  G.  L  R.  Co. 
V.  Palmer,  38  Neb.  463,  22  L.R.A.  335.  4 
Inters.  Com.  Rep.  494,  58  N.  W.  967; 
Tuckerman  v.  Stephens  &  C.  Transp.  Co.  32 
N.  J.  L.  320;  Johnson  v.  Missouri,  K.  &  T. 
R.  Co.  107  App.  Div.  374,  95  N.  Y.  Supp. 
182. 

A  transportation  company  issuing  a 
through  bill  of  lading  by  which  it  agrees  to 
«arry  from  the  initial  point  to  destination, 
part  of  the  distance  by  water  and  part  by 
rail,  becomes  a  common  carrier  for  the 
whole  route,  and  is  liable  for  the  negligence 
of  anv  carrier  which  transports  the  prop- 
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erty  under  an  arrangement  with  it.  A.  C. 
L.  flaase  '&  Sons  Fish  Co.  v.  Merchants'  De- 
spatch iransp.  Co.  143  Mo.  App.  42,  122 
b.  W.  362. 

A  carrier  which  contracts  to  carry  to 
final  destination  a  shipment  consigned  to  a 
point  beyond  its  own  line  -is  answerable  for 
all  the  negligence  and  defaults  of  any  con- 
necting carrier  in  the  line  of  transportation. 
Pereira  v.  Central  P.  R.  Co.  66  Cal.  92,  4 
Pac.  988;  Reed  v.  Philadelphia,  W.  &  B.  R. 
Co.  3  Houst.  (Del.)  170;  Falvey  v.  Georgia 
R.  Co.  76  Ga.  697,  2  Am.  St.  Rep.  58; 
Central  R.  &  Bkg.  Co.  v.  Georgia  Fruit  & 
Vegetable  Exbhange,  91  Ga.  389,  17  S.  E. 
904;  Illinois  C.  R.  Co.  v.  Johnson,  34  111. 
389;  Chicago  &  N.  W.  R.  Co.  v.  Northern 
Line  Packet  Co.  70  111.  217;  St.  Louis  South- 
western R.  Co.  V.  Elgin  Condensed  Milk  Co. 
176  111.  657,  67  Am.  St.  Rep.  238,  51  N.  E. 
911,  affirming  74  111.  App.  619;  Chesapeake 
&  O.  R.  Co.  V.  Radbourne,  62  111.  App.  203; 
Cummins  v.  Dayton  &  U.  R.  Co.  (Ind.)  9  Am. 
&  Eng.  R.  Cas.  36;  Chicago,  I.  &  L.  R.  Co. 
V.  Woodward,  164  Ind.  360,  72  N.  E.  668,  73 
N.  E.  810;  Aultman  Engine  &  Thresher  Co. 
V.  Chicago,  R.  I.  &  P.  R.  Co.  143  Iowa,  601, 
121  N.  W.  22;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Roach,  35  Kan.  740,  67  Am.  Rep.  199,  12 
Pac.  93;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Foster,  13  Kv.  L.  Rep.  037;  Louisville  & 
N.  R.  Co.  ▼.  Cooper,  21  Ky.  L.  Rep.  1644,  56 
S.  W.  144;  Fitchburg  k  W.  R.  Co.  v.  Hanna, 
6  Gray,  539,  66  Am.  Dec.  427;  Crawford  v. 
Southern  R.  Asso.  61  Miss.  222,  24  Am.  Rep. 
626 ;  Lowenburg  v.  Jones,  66  Miss.  688,  31 
Am.  Rep.  379 ;  Halliday  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.  74  Mo.  169,  41  Am.  Rep.  309; 
Freeburg  Coal  Co.  v.  Union  R.  &  Transit  Co. 
10  Mo.  App.  596;  Hendrix  v.  Wabash  R.  Co. 
107  Mo.  App.  127,  80  S.  W.  970;  Maghee  v. 
Camden  &  A.  R.  Transp.  Co.  46  N.  Y.  514, 
6  Am.  Rep.  124;  Swift  v.  Pacific  Mail  S.  S. 
Co.  106  N.  Y.  206,  12  N.  E.  583;  Jennings 
V.  Grand  Trunk  R.  Co.  127  N.  Y.  438,  28  N. 
E.  394,  affirming  62  Hun,  227,  5  N.  Y.  Supp. 
140;  baltsman  v.  New  York,  L.  E.  &  W.  R. 
Co.  65  Hun,  448,  20  N.  Y.  Supp.  361 ;  Lyon 
V.  Western  New  York  &  P.  K.  Co.  88  Hun, 
27,  34  N.  Y.  Supp.  632;  King  v.  Macon  & 
W.  R.  Co.  62  Barb.  160;  Monell  v.  North- 
ern C.  R.  Co.  67  Barb.  631 ;  Gulf,  C.  k  S.  F. 
R.  Co.  V.  Baird.  75  Tex.  256,  12  S.  W.  530; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Leatherwood.  20 
Tex.  Civ.  App.  507,  69  S.  W.  119;  Texas  & 
P.  R.  Co.  V.  McCarty,  29  Tex.  Civ.  App.  610, 
69  S.  W.  229;  Texas  C.  R.  Co.  v.  Miller 
(Tex.  Civ.  App.)  88  S.  W.  499;  Noyes  v. 
Rutland  &  B.  R.  Co.  27  Vt.  110;  Sprague 
V.  Smith,  29  Vt.  426,  70  Am.  Dec.  424; 
Morse  v.  Brairord,  41  Vt.  550;  Newell  v. 
Smith,  40  Vt.  255:  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Edwards,  24  C.  C.  A.  300,  49  U.  S. 
App.  62.  78  Fed.  745. 

I'he  agreement  of  a  railway  company  to 
transport  troops  and  property  from  one 
point  to  another,  for  a  stipulated  price,  ren- 
ders the  company  liable  for  a  loss  occurring 
in  the  course  of  the  transportation  over  a 
connecting  line,  whether  the  train  was  under 
the  control  of  the  agents  of  the  contracting 
road,  or  was  operated  by  the  agents  of  the 
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conned  iiig  railway.  Florida,  C.  &  P.  R. 
Co.  V.  United  States,  43  Ct.  CI.  672. 

A  carrier  which  agrees  that  a  shipment 
consigned  to  a  point  beyond  its  own  line 
shall  go  through  without  change  is  liable 
for  the  loss  resulting,  from  the  transfer  of 
the  goods  to  another  car  after  delivery  to 
the  connecting  line.  Galveston,  H.  &  H.  R. 
Co.  V.  Allison,  59  Tex.  193;  Riley  v.  New 
York,  L.  E.  &  W.  R.  Co.  34  Hun,  97. 

The  initial  carrier  is  liable  under  a 
through  contract  of  carriage  for  the  negli- 
gent failure  of  a  connecting  carrier  to  ob- 
serve thi  shipping  direction  to  transport 
the  shipment  through  a  certain  point, 
whereby  the  shipper  was  prevented  from 
exercising  his  right  to  divert  the  shipment 
at  that  point.  Lord  &  B.  Co.  v.  Texas  & 
N.  O.  R.  Co.  (Mo.  App.)  134  S.  W.  111. 

Liability  under  the  Hepburn  act  for  di- 
version by  intermediate  carrier,  see  supra, 
II.  b,  2  (b)  (2), — especially  Kemendo  v. 
Fruit  Dispatch  Co.  (Tex.  Civ.  App.)  131  S. 
W.  73. 

A  carrier  which  undertakes  to  deliver  a 
shipment  at  its  final  destination  is  liable 
for  a  loss  from  delay  on  account  of  the 
crowded  condition  of  the  connecting  car- 
rier's line,  whether  or  not  its  agent  knew 
when  the  shipment  was  received  of  the  exist- 
ence of  such  condition.  Toledo,  W.  &  W.  R. 
Co.  T.  Lockhart,  71  HI.  627. 

An  exr-ss  company  which  has  contract- 
ed for  through  transportation,  but  which, 
because  of  a  break  in  its  own  line,  known 
to  it  before  the  shipment  was  undertaken, 
transships  the  goods  to  another  express  com- 
pany, to  a  point  on  its  route,  is  liable  for 
the  damages  sustained  by  reason  of  the 
negligence  of  such  other  company.  Adams 
Exp.  Co.  V.  Jackson,  92  Tenn.  326,  21  S.  W. 
666. 

One  who  contracts  on  a  through  bill  of 
lading,  to  carry  goods  from  one  port  to  an- 
other, is  responsible  to  the  owner  or  con- 
signee for  the  entire  service  between  the  two 
ports,  whether  in  his  own  ships  or  in  those 
procurea  by  him  to  enable  or  assist  him  to 
perform  his  contract.  The  St.  Hubert,  46 
C.  C.  A.  603,  107  Fed.  727. 

An  undertaking  by  a  carrier  to  send  a 
shipment  beyond  the  port  of  destination,  at 
the  rates  fixed,  "if  any  boats  are  going 
through,"  imposes  liability  on  such  carrier 
for  a  loss  when  such  shipment  was  sent 
through,  whether  by  its  own  boats  or  by 
those  of  another  carrier.  Logan  v.  Mobile 
Trade  Co.  46  Ala.  614. 

A  carrier  engaged  in  transporting  goods 
between  Albany  and  points  west  of  Buffalo 
by  way  of  the  Erie  canal  and  the  Great 
Lakes,  and  interested  in  a  line  of  boats  on 
the  Erie  canal,  who  undertakes  to  convey 
goods  from  Albany  to  Milwaukee,  is  a  com- 
mon carrier  for  the  whole  distance,  al- 
thoush  he  has  no  interest  in  any  vessel  on 
the  lakes,  and  it  is  immaterial  whether  he 
uses  his  own  boats  and  vessels,  or  eMipl'^vs 
the  vessels  of  other  persons  to  carry  for  liiin 
on  some  part  or  even  upon  all  of  the  route. 
Moore  v.  Evans,  14  Barb.  .524. 

The  privile^  of  reshipment  reserved  to  a 
81  L.R.A.(N.S.) 


carrier  by  water  in  his  bill  of  lading  does 
not  vary  the  carrier's  obligation  to  deliver 
safely  at  the  destination.  Whitesides  v. 
Russell,  8  Watts  &  S.  44. 

A  vessel  undertaking  to  transport  mer- 
chandise to  destination  is  liable  for  a  loss 
of  the  goods  in  consequence  of  the  un- 
seaworthiness of  the  vessel  in  which  they 
were  .esliipped  at  an  intermediate  point. 
Devillers  v.  The  John  Bell,  6  La.  Ann.  544. 

A  carrier  by  water  which  undertakes, 
with  privilege  of  reshipment,  to  carry  to 
final  destination,  is  liable  for  a  loss  on  an 
unseaworthy  vessel  on  which  the  goods 
were  reshipped.  Hirsch  v.  Leathers,  23  La. 
Ann.  50. 

A  carrier  by  water  who  undertakes  to 
transport  a  shipment  to  final  destination, 
"with  privilege  of  reshipping  on  any  good 
boat,"  IS  responsible  for  aiiy  loss  occurring 
while  the  goods  are  on  the  boat  to  which 
such  reshipment  is  made,  unless  the  loss  is 
caused  by  unavoidable  accident.  Dunseth 
V.  Wade,  3  111.  286. 

A  carrier  by  water  which  undertakes  de- 
livery at  a  certain  point,  "with  privilege  of 
reshipping,"  is  liable  as  a  common  carrier, 
notwithstanding  the  exercise  of  such  privi- 
lege, until  the  shipment  is  safely  delivered 
at  that  point.  Little  v.  Semple,  8  Mo.  99, 
40  Am.  Dec.  123. 

A  carrier  which,  according  to  the  course 
of  business  between  it  and  the  shipper, 
diverts  a  shipment  while  in  transit,  to  an- 
other than  the  original  destination,  and  con- 
tracts to  continue  the  carriage  to  that  point, 
is  liable  for  loss  on  a  connecting  line  by 
which  the  new  destination  was  reach<>(l. 
Hurst  V.  St.  Louis  &  S.  F.  R.  Co.  117  Mo. 
App.  26,  94  S.  W.  794. 

An  agreement  by  a  railway  carrier  to  de- 
liver a  shipment  "on  board  at  Detroit,"  at 
a  specified  price,  in  furtherance  of  its 
destinatiOTi  eastward,  is  a  special  contract 
to  carry  beyond  its  line,  which  is  satisfied 
v)nly  by  placing  the  property  on  board  some 
suitable  water  craft  at  Detroit  for  further 
transportation.  Moore  v.  Michigan  C.  R. 
Co.  3  Mich.  23. 

A  carrier  which  contracts  without  extra 
charge  to  deliver  a  shipment  at  a  dock 
where  it  keeps  a  representative  is  liable  un- 
til delivery  ttiere,  although  such  dock  is 
beyond  the  terminus  of  its  line.  Isham  v. 
Erie  R.  Co.  112  App.  Div.  612,  98  N.  Y. 
Supp.  609. 

A  carrier  which  agrees  to  transport  a  car- 
load shipment  from  the  point  of  shipment, 
and  deliver  it  to  the  consignees  at  their 
docks,  is  liable  for  a  default  in  delivery  by 
another  carrier  to  which  the  first  carrier  in- 
trusted the  car,  to  perform  the  switching  or 
transfer  service  necessary  to  complete  the 
contract  of  shipment.  Atlanta,  B.  &  A.  R.  Co. 
V.  Emanuel,  6  Oa.  Anp.  318,  64  S.  E.  1098. 

A  carrier,  although  under  no  obligation, 
after  it 'has  safely  carried  a  shipment  to  its 
(destination,  to  transfer  it  to  another  carrier 
for  more  convenient  final  delivery  to  the 
corsiGmees  in  the  same  city,  will,  if  it 
undertakes  to  do  so,  be  held  liable  for  a  loss 
caused  by  its  failure  to  give  the  customary 
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waybill  to  such  other  carrier,  containing  the 
number  of  the  car  transferred,  with  a  de- 
scription of  the  contents  ana  the  name  of 
the  consignee.  Melbourne  v.  Louisville  & 
N.  R.  Co.  88  Ala.  443,  6  So.  762.  See  also 
Infra,  IV.  b, 

\viiere  goods  directed  to  a  point  beyond 
the  carrier's  line  have  reached  that  point, 
and  remain  uncalled  for  because  of  the 
shipper's  mistake  in  the  address,  the  initial 
carrier's  duty,  in  any  view  of  the  law,  has 
terminated,  and  a  new  agreement  by  its 
agent  to  forward  the  goods  to  the  intended 
destination,  without  any  new  consideration 
to  support  it,  will  not  render  the  initial 
carrier  liable  for  the  loss  of  the  goods  by 
tire  before  such  new  agreement  has  been  car- 
ried into  effect.  Treleven  v.  Northern  P.  R. 
Co.  89  Wis.  698,  62  N.  W.  636. 

A  carrier  which,  after  car  loads  of  freight 
have  arrived  at  its  terminus,  and  have  been 
placed  on  its  "hold"  track,  agrees,  for  an 
additional  consideration  called  a  "reconsign- 
ment  charge,"  to  deliver  the  cars  to  the  con- 
signee's private  switch,  over  the  lines  of  a 
connecting  carrier,  assumes  all  the  obli- 
gations of  a  carrier  to  the  final  point  of 
destination.  Cohen  v.  Missouri,  K.  &  T.  R. 
Co.  126  Mo.  App.  244,  102  S.  W.  1029. 

The  initial  carrier  contracting  for  through 
shipment  is  not  liable  for  a  delay  at  the 
final  destination,  because  of  the  terminal 
carrier's  refusal  to  accept  a  check  for  the 
freight,  although  the  agent  of  the  initial 
carrier 'had  assured  the  shipper  that  such 
check  would  be  accepted,  since  he  had  no 
authority  to  make  such  assurance.  Louis- 
ville &  A.  R.  Co.  V.  Bennett,  26  Ky.  L.  Rep. 
834,  76  S.  W.  408. 

A  railway  company  contracting  to  carry 
goods  to  a  point  beyond  its  own  line  is  liable 
not  only  for  the  safe  carriage  of  the  goods 
during  their  entire  transit,  but  for  damages 
sustained  by  the  refusal  of  the  terminal  car- 
rier to  redeliver  the  goods  to  the  consignor's 
order,  upon  the  refusal  of  the  consignee  to 
receive  them.  Metzenburg  v.  Highland  R. 
Co.  7  Sc.  Sess.  Cas.  3d  series,  95S. 

The  initial  carrier  in  a  contract  of 
through  carriage  is  liable  for  the  act  of  the 
terminal  carrier  in  returning  a  shipment 
unreasonably  soon  to  the  starting  point,  on 
the  consignee's  refusal  to  pay  the  charges, 
even  assuming  that  liability  as  a  carrier 
ceased  with  the  tender  of  the  goods.  Great 
Western  R.  Co.  v.  Crouch,  3  Hurlst.  &  N. 
183,  affirming  2  Hurlst.  &  N.  491. 

But  an  initial  carrier  which  agrees, 
upon  being  indemnified  by  a  shipper  against 
loss  or  damage  caused  by  its  attempt  to 
comply  with  his  request  to  act  as  his  agent, 
to  stop  certain  goods  in  transit  after  they 
have  left  such  carrier's  line,  and  return 
them  to  him.  is  not  liable  for  a  loss  of  the 
goods  or  damage  thereto  occurring  on  the 
return  without  its  fault,  and  not  on  its  own 
line,  as  in  such  case  the  carrier  is  not  act- 
ing as  a  common  carrier  for  the  shipment 
back  to  the  original  point,  but  only  as  the 
agent  of  the  shipper.  Erie  R.  Co.  v.  Cappel, 
80  Ohio  St.  128,  22  L.R.A.(N.S.)  945,  131 
Am.  St.  Rep.  flSO,  88  N.  E.  144. 
31  L.R.A.(N.S.) 


And  the  duty  of  a  carrier  with  respect  to 
goods  consigned  to  a  point  beyond  its  own 
route  is  in  any  event  terminated  by  delivery 
at  the  consignee's  residence,  so  as  to  re- 
lease it  from  any  liability  for  a  loss  of  the 
goods  in  a  warehouse  to  which  the  con- 
signee directed  the  property  to  be  returne<l 
as  not  being  his.  Salinger  v.  Simmons,  57 
Barb.  613,  2  Lans.  326,  8  Abb.  N.  S.  409, 

Even  if  a  posted  freight  tariff  for  through 
transportation  by  railway  and  connecting 
steamship  companies,  which  does  not  specify 
what  proportion  of  the  rate  represents  the 
service  to  be  performed  by  either  carrier 
separately,  ana  provides  for  the  responsi- 
bility of  "the  line"  to  shippers,  can  be  con- 
sidered a  special  contract  with  the  shipper, 
making  the  railway  company  liable  for 
loss  on  a  steamship,  such  shipper  is  bound 
by  a  further  provision  in  the  tariff  exempt- 
ing the  line  from  liability  for  loss  by  £re. 
Burroughs  v.  Norwich  &  W.  R.  Co.  lOO 
Mass.  26,  1  Am.  Rep.  78. 

Nonperformance  of  a  special  agreement  of 
a  carrier  to  forward  a  through  shipment 
by  the  steamer  of  a  connecting  carrier  sail- 
ing on  a  designated  day  is  not  excused  by 
the  refusal  of  the  deputy  collector  of  the 
port  to  grant  a  clearance  while  the  freight 
was  on  board,  because  it  was  contraband 
of  war,  where  the  contract  was  not  unlaw- 
ful when  made,  and  was  not  rendered  un- 
lawful by  any  subsequent  legislation,  and 
was  made  with  knowledge  that  difficulties 
might  arise  in  the  course  of  transportation 
because  of  the  character  of  the  freight 
Northern  P.  R.  Co.  v.  American  Trading  Co. 
195  U.  S.  439,  49  L.  ed.  269,  26  Sup.  Ct. 
Rep.   84. 

The  mistaken  refusal  of  the  deputy  col- 
lector of  a  port  to  grant  a  clearance  while 
certain  freight  was  on  board,  because  it 
was  contraband  of  war,  does  not  constitute 
a  "restraint  of  princes,  rulers,  or  people,** 
within  the  meaning  of  a  clause  in  the  bill  of 
Ifiding,  so  as  to  excuse  nonperformance  of 
the  agreement  of  a  railway  carrier  to  for- 
ward the  shipment  by  that  vessel.     Ibid. 

The  production  of  the  receipt  from  the 
next  connecting  carrier,  which,  under  S.  C. 
Rev.  Stat.  1893,  §  1720  (see  supra,  IL  b,  2 
(a)  (1)),  is  to  discharge  the  carrier  pro- 
ducing it  from  further  liability,  may,  pos- 
sibly, discharge  an  initial  carrier  which  has 
made  an  absolute  and  unconditional  con- 
tract for  through  carriage.  Hill  v.  Georgia 
C.  &  N.  R.  Co.  43  S.  C.  461,  21  S.  E.  337. 

The  acceptance  by  a  shipper  of  live  stock, 
of  a  contract  tendered  to  him  by  a  connect- 
ing carrier  after  the  stock  had  been  re- 
ceived by  and  was  in  the  possession  of  the 
company,  does  not  necessarily  amount  to 
abandonment  of  his  rights  under  the  con- 
tract with  the  initial  carrier  for  through 
carriage.  Hand  ley  v.  Chicago,  R.  L  &  P.  K. 
Co.  65  Mo.  App.  499. 

d.  JPartnereUip  or  joint  undertakings, 

1,  Validity  and  effect. 

Each  of  several  connecting  carriers  will  be 
liable  for  the  negligence  or  defaults  of  any 
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of  the  others  in  performinp  the  contract  of 
transportation,  where  such  carrierg  have 
made  themselves  partners  in  tiie  transporta- 
tion business  (Wilson  v.  Louisville  &  N.  R 
Co.  103  App.  Div.  203,  92  N.  Y.  Supp.  1091; 
International  &  C  N.  R.  Co.  v.  Tisdale,  74 
Tex.  8.  4  L.R.A.  545, 11  S.  W.  900;  Missouri, 
K-  &  t.  R.  Co.  V.  Jarrell,  38  Tex.  Civ.  App. 
425,  86  S.  W.  632) ;  or  have  jointly  under- 
taken the  carriage  of  the  goods  (Independ- 
ence Mills  Co.  ▼.  Burlington,  C.  R.  h  N.  R. 
Co.  72  Iowa,  535,  2  Am.  St.  Rep.  258,  34  N. 
W.  320;  Sisson'v.  Cleveland  &  T.  R.  Co.  14 
Mich.  489,  90  Am.  Dec.  252;  Fairchild  v. 
81ocum,  19  Wend.  320 ;  Wilson  v.  Louisville 
A  N.  R.  Co.  303  App.  Div.  203,  92  N.  Y. 
Supp.  1091;  Chicago,  R.  I.  &  T.  R.  Cd.  v. 
Halsell,  35  Tex.  Civ.  App.  126,  80  S.  W.  140, 
affirmed  in  98  Tex.  244,  83  S.  W.  15). 

When  a  relation  of  joint  and  several 
agency  exists  in  a  system  of  dominant  and 
subordinate  carriers,  the  dominant  carrier 
is  liable  for  all  breaches  of  obligations  by 
any  of  the  other  constituent  carriers,  in  the 
performance  of  a  contract  made  by  it  for 
the  transportation  of  passengers  or  freight. 
Lehigh  Valley  R.  Co.  v.  Dupont,  64  C.  C.  A. 
478,  128  Fed.  840. 

The  joint  agent  of  two  connecting  carriers 
forming  a  continuous  line  may  bind  his 
principals  by  a  contract  for  through  car- 
riage, Le  Sage  v.  Great  Western  R.  Co.  1 
Dalv,  306. 

Statements  and  representations  as  to 
promptness  of  transportation,,  made  by  the 
general  live  stock  agent  of  a  system  of  con- 
necting carriers,  in  order  to  induce  ship- 
ments over  the  system,  bind  all  the  carriers 
composing  such  svstem.  Missouri,  K.  k  T. 
R.  To.  V.  Wells,  24  Tex.  Civ.  App.  308,  53 
8.  W.  842. 

2,  VHiat  constUutes, 

To  ereate  a  partnership  or  joint  under- 
taking, so  as  to  make  each  of  several  con- 
necting carriers  liable  for  a  loss  on  any 
part  of  the  line,  there  must  ordinarily  be 
flomething  more  than  participation  in  a 
throuflrh  shipment,  the  issuance  of  a  through 
bill  of  lading,  or  the  quoting,  exacting,  or 
sharing  a    through  freight  rate. 

The  fact  that  the  destination  of  a  ship- 
ment is  beyond  the  carrier's  line,  and  upon 
the  line  of  a  connecting  carrier,  does  not 
of  itself  show  a  joint  undertaking  of  the 
two  companies  to  carry  the  shipment  to 
that  place.  McGuire  v.  Great  Northern  R. 
Co.  163  Fed.  434. 

The  receipt  of  the  property  for  further 
transportation  by  a  succeed ini^  carrier  not 
a  party  to  the  contract  of  shipment  does 
not  create  a  joint  undertaking.  Meyers  v. 
Missouri.  K.  &.  T.  R.  O).  120  Mo.  App. 
288,  96  S.  W.  737. 

Nor  can  a  joint  undertaking  be  presumed 
from  the  fact  that  the  terminal  carrier  re- 
ceived and  hauled  the  freight  and  collected 
the  charges.  Miller  v.  Texas  &  N.  O.  R. 
Co.  83  Tex.  618,  18  S.  W.  964;  Houston  & 
T.  C.  R.  Co.  V.  Groves,  48  Ter.  Civ.  App. 
45,  lOG  S.  W.  416. 
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The  custom  of  the  initial  carrier  to 
charge  full  local  tariff  for  shipments  on  its 
line  is  a  circumstance  which  tends  to  nega- 
tive the  theory  that  it  was  the  agent  or 
partner  of  the  terminal  carrier.  Wells, 
F.  &  Co.  V.  Batcle,  5  Tex.  Civ.  App.  632,  24 
S.  W.  353. 

Sharing  proportionately  in  the  through 
freight  rate  does  not  create  a  joint  lia- 
bility on  the  part  of  the  carrier  so  sharing, 
for  a  loss  on  a  connecting  line.  Houston  & 
T.  C.  R.  Co.  V.  Groves,  48  Tex.  Civ.  App. 
45,  106  S.  W.  416. 

The  establishing  of  joint  or  through  rates 
does  not  in  itself  make  the  different  car- 
riers in  a  continuous  line  joint  carriers  for 
the  line,  nor  make  one  of  such  carriers  lia- 
ble for  the  defaults  of  any  of  the  others; 
but  at  the  most  the  receiving  carrier  is 
the  agent  for  each  of  the  others,  to  con- 
tract for  carriage  over  their  respective  lines, 
so  as  to  impose  a  duty  on  each  to  receive 
the  goods  and  carry  and  deliver  them  to 
the  next  carrier.  Wehmann  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  68  Minn.  22, 
59  N.  W.  546. 

The  fact  that  two  railroads  are  connected, 
and  for  their  mutual  convenience  collect 
freight  for  each  other  upon  goods  deliv- 
ered on  the  respective  lines,  does  not  of 
itself  make  them  liable  for  the  defaults  of 
each  other.  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Brum  ley,  6  Lea,  401. 

Mere  authority  in  the  initial  carrier  to 
collect  the  through  freight  charge,  with  ^o 
further  interest  in  or  connection  with  l.ie 
connecting  carrier,  cannot  make  such  car- 
rier the  agent  of  the  connecting  one,  or 
show  the  existence  of  a  joint  traffic  agree- 
ment between  them.  Simmons  Hardware 
Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  140  Mo. 
App.  130,  120  S.  W.  663. 

Something  more  than  *a  shipment  under 
a  through  freight  contract,  and  the  col- 
lection of  a  through  freight  rate  by  the 
terminal  carrier,  must  be  shown  in  order  to 
render  each  carrier  liable  as  under  a  joint 
contract,  for  a  loss  not  occurring  on  its 
own  line.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Williams,  77  Tex.  121,  13  S.  W.  637. 

And  more  than  the  facts  that  a  through 
shipment  of  live  stock  was  made  which  re- 
quired the  freight  to  pass  over  several  lines 
of  railway  to  its  destination;  that  a  pric:) 
was  fixed  for  the  entire  transportation  and 
collected  by  the  last  carrier;  and  that  such 
last  carrier  furnished  feed  as  required  by 
law,  and  collected  the  sum  due  therefor, 
together  with  such  sums  as  other  carriers 
had  so  expended;  and  that  free  transporta- 
tion was  given  by  each  company  over  its 
line  to  a  person  who  accompanied  the  stock. 
— must  be  shown  before  it  ought  to  be  held 
that  there  was  a  partnership  existing  be- 
tween the  carriers,  or  a  joint  contract  for 
transportation  that  would  render  each  car- 
rier liable  for  the  failure  of  duty  on  the 
part  of  other  carriers  in  the  connected 
lines, — especially  in  view  of  the  stipulation 
in  the  contract  of  the  initial  carrier  limit- 
ing liability  to  its  own  line,  and  of  the  pro- 
visions of  Tex.  Rev.  Stat.  art.  4251,  that 
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every  railway  company  shall,  for  reason- 
able compensation,  transport  without  delay 
freight  and  cars  of  every  other  connecting 
railroad.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Baird, 
76  Tex.  256,  12  S.  W.  530. 

A  very  similar  shipping  contract  was 
similarly  construe4  in  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Fuller,  3  Tex.  Civ.  App.  340,  22 
S.  W.  1000. 

And  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  John- 
son, 5  Tex.  Civ.  App.  24,  23  S.  W.  827,  the 
existence  of  a  partnership  or  joint  under- 
taking was  denied  where  tne  facts  were  that 
the  goods  were  shipped  on  through  bills  of 
lading;  that  the  terminal  carrier's  line  did 
not  extend  to  the  place  of  shipment;  that 
such  carrier  issued  an  expense  bill  on  the 
arrival  of  the  goods  for  the'  freight  charges 
called  for  by  tile  bill  of  lading;  that  the  car 
containing  the  goods  came  throuqrh  from  the 
point  of  shipment;  and  that,  aft'^r  the  ex- 
pense bill  had  been  presented,  the  carrier 
demanded  more  freight. 

Prior  to  the  decision  in  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Baird,  supra,  the  Texas  court  of 
appeals  had  several  times  reached  a  differ- 
ent conclusion,  apparently  entertaining  the 
view  in  Missouri  P.  R*  Co.  v.  Creath,  3  Tex. 
App.  Civ.  Cas.  ( Will  son)  109.  that  where 
goods  are  shipped  upon  a  through  bill  of 
lading,  providing  for  the  transportation  of 
such  goods  over  the  entire  route,  such  route 
being  over  connecting  lines  of  railway,  and 
the  full  freight  charges  for  such  transpor- 
tation are  received  at  the  point  of  ship- 
ment, each  of  the  connecting  carriers  is  re- 
sponsible for  the  injury  to  the  goods,  with- 
out reference  to  which  line  the  injury  oc- 
curred on.  And  in  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Golding  (Tex.  App.)  23  Am.  k  Eng.  R. 
Cas.  732,  each  of  several  connecting  car- 
riers was  said  to  be  liable  for  a  loss,  wheth- 
er occurring'  on  its  own  line  or  not.  where, 
the  goods  were'  shipped  under  a  through 
bill  of  lading;  And  a  similar  view  was  en- 
tertained in  Missouri  P.  R.  Co.  v.  Ryan, 
2  Tex.  App.  Civ.  Cas.  (Willson)  378.  See 
also  infra, — ^Texas  &  P.  R.  Co.  v.  Parrish, 
and  International  &  G.  N.  R.  Co.  v.  Tisdale. 

And  prior  to  this  decision  in  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Baird,  supra,  the  Texas 
supreme  court  in  International  &  G.  N.  R 
Co.  V.  Tisdale,  74  Tex.  8,  4  L.R.A.  545,  11 
S.  W.  000,  said  that  a  partnership  or  joint 
undertaking  could  be  inferred  from  the  is- 
suance of  a  through  bill  of  la^iing  by  the 
initial  carrier,  which  gave  the  through 
freight  rate  to  be  paid  to  the  initial  carrier 
at  destination,  and  the  designation  of  a 
special  car  for  through  carriage. 

There  are  cases  holding  that  the  mere  as- 
sociation of  several  connecting  carriers  for 
the  transportation  of  freight,  and  the  ap- 
portionment of  the  freight  rate  between 
them,  is  not  sufficient  to  create  a  partner- 
ship or  joint  liability. 

An  association  among  carriers  for  the 
transportation  of  freight,  and  a  division  of 
the  receipts  in  prescribed  proportion,  do  not 
constitute  a  partnership,  nor  render  the 
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carriers  jointly  liable  for  injuries  to  a  shi)i- 
ment.  Hot  Springs  R.  Co.  v.  Trippe,  42 
Ark.  465,  48  Am.  Rep.  65. 

"The  association  formed  by  different  car- 
riers of  connecting  roads  for  the  conveyance 
of  freight  along  the  constituted  line,  and 
the  apportionment  of  a  single  freight  charsre 
among  them,  nothing  more  appearing,  mere- 
ly imposes  upon  each  the  duty  to  transport 
safely  over  its  own  road,  and  deliver  to 
its  successor;  and  a  separate  accountability 
is  thus  assumed  by  anyone  through  whose 
negligence  injury  may  be  sustained."  Phifer 
V.  Carolina  C.  R.  Co.  89  N.  C.  311,  45  Ain. 
Rep.  687. 

Carriers  forming  a  continuous  line  of 
transportation,  charging  a  fixed  rate  for 
through  transportation,  collected  by  the  ter- 
minal carrier  and  divided  between  them  in 
an  agreed  proportion,  are  not  jointly  liable 
for  a  loss.  Gass  v.  New  York,  P.  &  B.  R. 
Co.  99  Mass.  220,  96  Am.  Dec.  742. 

A  mere  traffic  arran.L^ement  for  a  division 
of  receipts  or  the  proifits  of  transportation 
among  different  corporations  forming  con- 
necting lines  of  transportation  does  not 
create  a  joint  contract  or  a  partnership, 
80  as  to  render  each  carrier  responsible  for 
the  default  of  any  of  the  other  carriers  in 
performing  the  contract  of  transportation. 
Wilson  V.  Louisville  &  N.  R.  Co.  103  App. 
Div.  203,  92  N.  Y.  Supp.  1091. 

An  agreement  between  connecting  car- 
riers for  the  division  between  them  in  pre- 
scribed proportions  of  the  through  freight 
rate  does  not  make  them  partners  as  to 
shippers.     Merrick  v.  Gordon,  20  N.  Y,  98. 

Any  agreement  between  connecting  car- 
riers for  through  transportation  over  their 
lines  at  an  agreed  freight  rate  does  n6t 
create  a  partnership  or  joint  liability,  ren- 
dering each  liable  for  a  loss  on  any  part 
of  the  line.  .  Chesapeake  &  0.  R.  Co.  v. 
Stock,  104  Va.  97,  61  S.  E.  161. 

An  arraniiirement  between  two  carriers 
that  each  should  receive  traffic  from  the 
other,  and  one  collect  the  entire  freight 
rnte,  will  not  create  such  agency  or  rela- 
tion between  them  as  to  render  each  carrier 
liable  for  injury  or  loss  caused  by  the  oth- 
er. Houston  &  T.  C.  R.  Co.  v.  Groves,  su- 
pra. 

Traffic  arrangements  between  two  con- 
necting railroads  in  which  each  agreed  to 
receive  shipments  for  transportation  for  the 
other,  and  to  collect  the  freight  charges  due 
thereon,  and  the  ownership  by  one  carrier 
of  the  majority  of  the  capital  stock  of  the 
other,  do  not  show  a  partnership  or  joint 
liability  between  the  two  roads,  so  as  to 
render  one  liable  for  the  negligence  of  the 
other.  Gulf.  C.  &  S,  F.  R.  Co.  v.  Lee  (Tex. 
Civ.  App.)   65  S.  W.  54. 

The  existence  of  a  joint  traffic  agreement 
between  the  traffic  departments  of  two  con- 
necting railways,  and  of  authority  in  ono 
carrier  to  issue  through  bills  of  lading  to 
a  point  on  the  other's  line,  with  no  stipu- 
lation for  a  division  of  profits  and  losses, 
but    simply    one    for    a    prorating   of    the 
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freij^ht  chargoB,  does  not  constitute  a  part- 
nership. Crockett  v.  St.  Louis  &  H.  R.  Co. 
U7  Mo.  App.  347,  126  S.  W.  243. 

It  is  difficult  to  reconcile  these  cases  with 
some  of  those  which  follow.  It  has,  how- 
ever, been  attempted  in  Crockett  v.  St.  Louis 
&  H.  R.  Co.  supra,  where  the  court  said: 
"A  few  cases  look  opposed  to  this  doctrine, 
but  in  most  or  all  of  them  the  agreement 
between  the  carriers  will  be  found  on  crit- 
ical examination  to  contain  either  the  es- 
sential elements  of  partnership,  such  as  a 
pooling  of  the  earnings  and  division  of  ex- 
penses and  profits,  or  else  there  will  be 
found  some  distinct  ground  of  liability  on 
the  part  of  the  carrier  sued,  arising  from 
the  nature  of  the  bill  of  lading,  and  show- 
ing it  was  the  joint  obligation  for  the  en- 
tire route  of  the  several  carriers  which 
handled  the  shipment.'' 

Whatever  may  be  the  value  of  this  at- 
tempt at  distinguishing  the  cases^  there 
can  be  no  quarrel  with  the  statement  that 
"a  few  cases  look  opposed  to  this  doctrine." 
Thus,  it  has  been  held  that  where  several 
common  carriers  unite  to  form  a  line  for 
the  transportation  of  merchandise,  and  re- 
ceive goods  and  give  through  bills  of  ladinj^, 
each  carrier  becomes  the  agent  of  the  other, 
to  accomplish  the  carriage  and  delivery  of 
the  goods.  Missouri  P.  R.  Co.  v.  Twiss,  35 
Neb.  207,  37  Am.  St.  Rep.  437,  53  N.  W.  70. 
When  several  carriers  unite  to  complete 
a  line  of  transportation,  and  receive  goods 
for  one  freight,  .liey  .are  each  liable  for 
damages,  subject  to  reclamation  against 
the  party  by  whose  act  the  damage  oc- 
curred. Harp  V.  Grand  Era,  1  Woods,  184, 
Fed.  Cas.  No.  6,084;  Richardson  v.  The 
Charles  P.  Chouteau,  37  Fed.  532. 

Carriers  associated  with  one  another  as 
joint  transporters,  jointly  charging  through 
freight  rates  and  giving  through  receipts, 
are  common  carriers  to  the  whole  extent  of 
the  entire  routes  Cincinnati,  H.  &  D.  R. 
Co.  v.  Spratt,  2  Duv.  4. 

Several  common  carriers,  each  having  its 
own  line,  which  associate  and  form  what 
to  the  shipper  is  a  continuous  line,  and  con- 
tract to  carry  goods  through  for  an  agreed 
price,  which  the  shipper  pays  in  one  sum, 
and  which  the  carriers  divide  among  them- 
selves, are  jointly  and  severally  liable  to 
the  shipper  for  a  loss  taking  place  on  any 
part  of  the  whole  line.  Shewalter  v.  Mis- 
souri P.  R.  Co.  84  Mo.  App.  589;  Robert  C. 
White  Live  Stock  Commission  Co.  v.  Chi- 
cago, M.  &  St.  P.  R,  Co.  87  Mo.  App.  330; 
Central  American  S.  S.  Co.  v.  Mobile  &  O. 
R.  Co.  144  Mo.  App.  43,  128  S.  W.  822. 

A  joint  contract  by  the  several  carriers 
to  tran8i>ort  goods  over  the  entire  route 
may  be  inferred  by  a  jury  from  the  forma- 
tion by  several  distinct  carriers  of  a  con- 
tinuous line,  each  operating  a  distinct  por- 
tion of  the  line,  but  each  empowered  to  con- 
tract for  freight  over  the  entire  distance, 
nnd  to  receive  the  through  freight  rate, 
the  receipts  to  be  divided  between  them  in 
prescribed  proportions.  Barter  v.  Wheeler, 
49  N.  H.  9,  6  Am.  Rep.  434. 
.    Where  various  companies  form  an  asso- 


ciation, and  unite  in  making  a  continuous 
line  of  their  respective  roads,  and  collect, 
either  in  advance  at  the  place  of  receiving 
or  at  the  place  of  delivery,  the  freight  due 
for  the  entire  route,  subdividing  it  amon^ 
themselves,  the  receiving  road  becomes  re- 
sponsible for  the  default  of  any  of  the  as- 
sociated companies,  an^  no  special  con- 
tract need  be  shown.  Phillips  v.  North 
Carolina  R.  Co.  78  N.  C.  294. 

Carriers  uniting  to  form  a  through, 
freight  line  known  as  the  "Atlantic  Coast 
Dbspatch,"  and  issuing  through  bills  of 
lading  under  that  name,  and  collecting  the 
whole  freight,  to  be  divided  according  to 
the  respective  mileage  of  the  individual  car- 
riers, become  partnersy  and,  as  such,  each 
line  is  liable  for  a  loss  on  any  part  of  the 
through  line.  Rocky  Mount  Vills  v.  Wil- 
mington &  W.  R.  Co.  119  N.  C.  693,  56  Am. 
St.  Rep.  682,  25  S.  E.  854. 

An  arrangement  between  a  steamship 
owner  and  a  railway  company  that  the  boat 
is  to  run  in  connection  with  the  railway; 
that  each  party  is  to  issue  through  shipping 
receipts;  and  that  the  freight  receipts  are 
to  be  divided  between  them, — is  evidence 
upon  which  the  judge  should  have  in- 
structed the  jury  to  find  that  each  narty 
issues  through  freight  receipts  not  only  on 
its  own  behalf,  but  as  agent  of  the  other 
party  so  that  both  are  liable  as  joint  con- 
tracting parties  for  the  whole  transit. 
Hayes  v.  South  Wales  R,  Co.  9  Ir.  C.  L. 
Rep.  474. 

Especially  is  this  true  where  the  car- 
riers are  under  the  same  management  or 
control,  or  have  common  officers  or  agents. 

A  carrier  operating  in  connection  with 
other  carriers  as  part  of  a  system  is  liable 
for  the  acts  of  the  system  and  every  part 
of  it.  Missouri,  K.  &  T.  R.  Co.  v.  Wells, 
24  Tex.  Civ.  App.  308,  58  S.  W.  842. 

Several  carriers  under  one  management 
and  control,  constituting  a  system,  or  hav- 
ing contracts  by  which  their  roads  are  held 
out  to  the  public  as  a  line  for  through 
transportation,  are  jointly  liable  for  injuries 
to  goods  being  carried  over  the  through  line. 
New  Orleans  L  N.  E.  R.  Co.  v.  Lamkin,  78 
Miss.  502,  37  So.  47. 

The  association  of  connecting  carriers  un- 
der one  management,  for  the  purpose  of 
through  transportation  over  the  connecting 
lines,  makes  such  lines  a  common  carrier 
from  the  initial  to  the  terminal  point  of 
shipment,  so  as  to  make  the  individual 
roads  liable  for  the  negligence  of  each  other. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wilbanks,  7  Tex. 
Civ.  App.  489,  27  S.  W.  302. 

Several  common  carriers  having  each  it» 
own  line,  which  associate  and  form  what 
to  the  shipper  is  a  continuous  line,  and  con- 
tract by  an  agent  acting  for  the  line  to 
carry  goods  through  for  an  agreed  price, 
which  the  shipper  or  the  consignee  pays  in 
one  sum,  and  which  the  carriers  divide 
among  themselves,  are  liable  jointly  as  to 
third  parties  with  whom  they  contract  for 
a  loss  taking  place  on  any  part  of  the  whole 
line.  Wyman  v.  Chicago  &  A.  R.  Co.  4 
Mo.  App.  35. 


48 


UNITED  STATES  SUPREME  COURT. 


Jan. 


Several  connecting  carriers  forming  a  dis- 
tinct association  for  through  transporta- 
tion,  with  an  agent  at  one  terminus  em- 
powered to  receive  through  shipments  and 
to  give  through  bills  of  lading  in  the  name 
of  the  association,  without  mentioning  the 
individual  carriers,  are,  so  far  as  the  ship- 
per is  concerned,  partners,  and  liable  jointly 
and  severally  for  any  loss  or  damage  what- 
ever occurring,  unless  they  are  exempted 
from  liability  by  the  terms  of  the  shipping 
contract.  Block  v.  Fitchburg  R.  Co.  139 
Mass.  308,  1  N.  E.  348. 

Evidence  that  two  railway  companies 
forming  a  continuous  line  have  the  same 
freight  agent  at  the  point  of  intersection, 
the  same  train  despatcher  and  other  em- 
ployees, and  that  the  entire  route  over 
which  a  shipment  is  to  be  made  is  under 
the  supervision  of  the  common  traveling 
freight  agent,  is  sufficient  to  carry  to  the 
jury  the  question  whether  such  companies 
were  liable  as  partners  for  a  delay  in  trans- 
portation. Illinois  C.  R,  Co.  v.  Jones,  87 
Miss.  489,  30  So.  493. 

The  Union  Pacific  Railway  Company  is 
liable  for  a  loss  occurring  beyond  its  own 
line,  under  a  through  bill  of  lading  issued' 
at  a  station  on  the  Omaha  &  R.  V.  Railway 
to  a  point  in  Washington  on  the  line  of 
the  Oregon  Short  Line  &  U.  N.  Railway, 
where  such  bill  is  headed  "Union  Pacific 
System,"  and  purports  to  be  on  behalf  of 
"the  company  controlling  and  operating  the 
line  at  and  from  said  station,^'  and  the 
Union  Pacific  Railway  Company  owns  a 
greater  part  of  the  stock  of  the  Omaha 
road,  and  all  three  lines  are  operated  under 
the  name  of  the  Union  Pacific  System,  and, 
while  having  separate  officers,  the  same  men 
occupy  corresponding  offices  for  each  com- 
pany, and  the  general  offices  are  the  same. 
Union  P.  R.  Co.  v.  Vincent,  -58  Neb.  171, 
78  N.  W.  457. 

Two  carriers  forming  a  continuous  route 
from  Vicksburg  to  New  Orleans  are  part- 
ners so  as  to  be  jointly  liable  for  d^images 
to  a  shipment  between  those  points,  where 
the  general  officers  of  the  two  companies 
are  the  same,  and  they  have  joint  offices  in 
New  Orleans,  are  both  controlled  by  an 
English  corporation  which  owns  a  majority 
of  the  stock  of  each,  advertise  and  operate 
as  a  through  route  under  a  tradename, 
charge  and  collect  in  one  sum  a  through 
rate  fixed  either  by  the  station  agent  at 
Vicksburg  or  the  general  freight  agent  in 
New  Orleans,  and  where  the  entire  freight 
^oes  into  the  hands  of  a  common  treasurer 
to  be  distributed  by  a  common  auditor,  a 
single  waybill  carrying  the  freight  over 
both  roads,  and  no  receipt  is  given  or  taken 
on  delivery  of  freight  by  one  from  the  other. 
New  Orleans  &  N.  E.  R.  Co.  v.  Lamkin,  su- 
pra. 

Evidence  that  the  Pacific  Steamship 
Company  was  en{2[aged  in  transportation 
both  in  the  Pacific  and  Atlantic  ocedns, 
making  contracts  to  carry  from  ports  upon 
one  ocean  to  ports  upon  the  other,  which 
could  be  performed  only  by  carriage  across 
the  Isthmus  by  the  Panama  Railroad;  and 
31  L.R.A.(N.S.) 


that  almost  the  entire  business  of  such  rail- 
road was  transporting  freight  to  or  from 
the  vessels  of  the  steamship  company;  that 
the  two  companies  had  common  agents  both 
on  the  Isthmus  and  in  New  York;  and  that 
in  all  cases  goods  were  transported  for  a 
single  through  freight  from  ports  on  the 
Pacific  to  ports  on  the  Atlantic,  which 
freight  was  equally  divided  between  the 
companies;  and  that  the  same  person  was 
vice  president  of  both  companies, — is  suffi- 
cient to  support  a  finding  that  the  contract 
made  by  that  officer  for  transportation  from 
Panama  to  New  York  was  a  joint  contract, 
under  which  either  carrier  is  liable  for  loss, 
whether  occurring  on  its  own  line  or  that 
of  the  other  carrier.  Swift  v.  Pacific  Mail 
S.  S.  Co.  100  N.  Y.  206,  12  N.  E.  583. 

A  contract  of  carriage  executed  by  one 
carrier  for  itself,  and  as  agent  for  two  other 
roads  operated  by  it  as  leased  lines,  is  a 
joint  undertaking  of  the  three  carriers.  In- 
ternational &  G.  N.  R.  Co.  V.  Anderson,  3 
Tex.  Civ.  App.  8,  21  S.  W.  691. 

The  fact  that  a  receiver  of  a  railway  com- 
pany is  operating  jointly  both  the  line  of 
that  company  and  a  connecting  line,  and 
that  a  portion  of  the  gross  receipts  are  paid 
to  such  connecting  line,  does  not  establisli 
a  partnership  as  to  third  persons,  so  as  to 
make  the  connecting  line  liable  for  a  loss* 
on  any  part  of  the  route,  but  rather  indi- 
cates the  relation  of  lessor  and  lessee. 
Houston  &  T.  C.  R.  Co.  v.  McFadden,  91 
Tex.  194.  42  S.  W.  593,  reversing  in  part 
(Tex.  Civ.  App.)   40  S.  W.  216. 

The  mere  fact  that  two  railroads  are  con- 
tinuous, and  that  an  association  engaged 
in  shipping  goods  between  points  connected 
by  these  roads,  and  using  its  own  cars, 
and  employing  its  own  agents,  was  in  the 
habit  of  giving  through  bills  of  lading  be- 
tween these  points,  and  distributing  the 
freight  received  among  the  roads  actually 
engaged  in  the  carriage  in  proportion  to 
the  freight  earned  by  each,  is  not  evidence 
of  a  partnership  between  the  roads,  or  that 
the  shipping  association  made  a  contract 
of  affreightment  as  the  agent  of  one  of  such 
roads.  Watkins  v.  Terre  Haute  &  I.  R. 
Co.  8  Mo.  App.  569. 

A  special  undertaking  to  carry  beyond 
its  terminus  cannot  be  implied  against  a 
carrier  accepting  a  shipment  at  East  St. 
Louis,  destined  for  Liverpool,  England,  from 
an  arrangement  between  the  despatch  com- 
pany which  undertook  the  transportation 
for  the  consignors,  and  various  railroads 
whose  lines  terminated  at  New  York,  where- 
by the  latter  separately  agreed  to  carry  all 
goods  for  the  transportation  of  which  the 
former  should  contract,  at  the  established 
tariff  rates,  or  at  any  special  rates  fur- 
nished by  the  railroad  companies,  since 
such  an  arrangement  does  not  involve  joint 
liability  upon  the  part  of  the  railroad  com- 
panies, or  make  them  partners  either  inter 
8686  or  as  to  third  persons.  St.  Louis  Ins. 
Co.  v.  St.  Louis,  V.  T.  H.  &  L  R.  Co.  104 
U.  S.  146,  26  L.  ed.  679. 

The  declarations  of  an  agent  are  not  suf- 
ficient to  bind  two  carriers  into  an  asso- 
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ciation  operating  one  line,  so  as  to  make 
the  initial  carrier  liable  for  a  loss  occurring 
hevond  its  own  line.  McLemlon  v.  Wabash 
rJ  Co.  119  Mo.  App.  128,  95  S.  W.  943. 

Sharing  profits  is  siprnificant.  Thus, 
>vheie  carriers  on  connecting  routes  form 
r(«ociptions  Bud  arrangements  for  the  pur- 
pose of  carrying  goods  or  parcels  over  the 
entire  route,  and  share  the  proflts,  they  are 
partners,  and  each  is  responsible  for  any 
loss  or  injury  to  goods  which  may  happen, 
wherever  it  occurs.  Contes  ▼.  United 
States  Exp.  Co.  45  Mo.  238. 

Corporations  doing  business  to.Ofether, 
sharing  profits,  and  sending  freight  over 
one  or  the  other  of  the  combined  lines,  ac- 
cording to  their  pleasure  or  the  shipper's 
desire,  may  make  themselves  jointly  liable 
♦**  the  ffhinpc.  Barrett  v.  Indianapolis  & 
St.  L.  R.  Co.  9  Mo.  App.  226. 

On  tiic  general  subject  of  the  effect  of 
an  agreement  to  share  profits  to  creute  a 
partnership,  see  note  to  Miller  v.  Simpson, 
18  L.R.A.(N.S.)    963. 

A  carrier  is  liable  for  a  loss  on  a  con- 
necting line,  under  a  joint  contract  of  car- 
riage executed  by  its  authority,  witliout 
proof  that  it  received  the  freight  charges 
or  part  of  the  profits  arising  from  trans- 
portation. International  ft  G.  N.  R.  Co. 
v.  Anderson,  supra. 

An  agreement  that  where  the  damage  can- 
not be  traced  to  any  particular  road,  it 
•hall  be  borne  by  each  carrier  in  proportion 
to  its  share  in  the  through  rate,  all  other 
losses  to  be  paid  for  by  the  carrier  on  whose 
line  they  happened,  does  not  of  itself  make 
the  carriers  partners.  Aigen  v.  Boston  & 
M.  IL  Co.  132  Mass.  423. 

Hence,  an  arrangement  between  railroads 
whereby  each  road  agreed  to  carry  the  cars 
of  the  other  having  the  name  "Green  Line" 
appended  thereon,  over  its  own  road,  with- 
out breaking  bulk,  at  such  rates  as  might 
be  agreed  upon,  each  company  fixing  its 
own  rp.tes  for  freight  passing  over  its  own 
toad,  and  collecting  the  same  as  the  freight 
passet^  over  its  road,  having  no  interest  in 
any  othe*-  freight,  and  fixinof  through  rntes 
by  ascertaining  the  rates  the  other  roads 
charged,  and  adding  the  same  to  its  own 
rates,  there  being  no  joint  expense,  loss,  or 
profit,  except  that,  when  a  loss  cannot  be 
located  on  any  particular  road,  its  pro 
rata  share  is  bom  by  all  the  roads  carrying 
the  freight,  does  not  create  a  partnership 
or  joint  liability.  Trvin  v.  Viq^ville.  C. 
&  St.  L.  R.  Co.  92  111.  103,  34  Am.  Rep. 
116. 

In  an  action  which  seeks  to  charge  the 
initial  carrier  with  liability  for  a  loss  be- 
yond its  own  line,  because  of  the  existence 
of  a  partnership  between  the  carriers  or 
of  a  joint  operation  of  the  roads,  testimony 
on  this  issue  should  be  confined  to  joint 
acts  of  both  carriers,  or  acts  of  the  agent 
of  the  initial  carrier  or  of  the  connecting 
carrier,  recognized  or  acquiesced  in  by  the 
initial  carrier,  tending  to  show  their  part- 
nership in  the  shipment,  or  the  joint  opera- 
tion oi  the  road  upon  which  the  damage  oc- 
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curred.  Galveston,  H.  &  S.  A.  R.  Co.  ▼. 
Johnson  (Tex.  Civ.  App.)  29  S.  W.  428. 

In  Bradford  v.  South  Carolina  R.  Co.  7 
Rich.  L.  201,  62  Am,  Dec.  411,  the  court 
refused  to  disturb  on  appeal  a  verdict  find- 
ing a  terminal  carrier  liable  for  a  loss  to 
freight  before  the  goods  reached  it,  based 
upon  the  theory  of  a  joint  undertaking  be- 
tween the  several  carriers,  where  there  was 
evidence  that  the  several  carriers  had  en- 
tered into  an  arrangement  to  carry  freight 
over  the  connected  line  for  a  throu«»h  rate 
payable  at  the  terminus,  and  that  the  ter- 
minal carrier  had  published  an  advertise- 
ment stating  the  arrangement,  and  request- 
ing shippers  to  tnke  duplicate  receipts  and 
forward  one  to  its  agent  "in  order  to  fix 
responsibility,  on  this  company,''  and  adding, 
"with  these  precautions  the  business  can 
and  will  be  transacted  mutually  satisfac- 
tory to  all  concerned.  The  roads  pledge 
themselves  to  give  all  practical  despatch  to 
cotton  intrusted  to  tfiem  for  transporta- 
tion." 

There  is  no  evidence  to  sustain  a  verdict 
against  a  terminal  carrier,  based  on  the 
theory  of  a  joint  undertaking,  where  the 
evidence  shows  that  s\ich  carrier,  after  the 
courts  had  sustained  a  similsr  verdict 
against  it,  published  a  notice  that  it  would 
be  liable  for  damages  to  freight  after  it 
came  into  its  possession,  but  no  further, 
and  the  shipment  in  question  was  made 
subsequently,  and  under  a  contract  by 
which  the  carriers  were  to  be  liable  only 
for  such  injuries  as  occurred  while  in  their 
possession.    Ibid. 

No  partnership  arrangement  or  joint  un- 
dertaking between  a  railway  company 
and  a  corporation  operating  transfer  tracks 
from  the  different  railway  terminals  in  a 
city  to  the  local  stock  yards,  which  would 
make  a  railway  company  liable  for  the  neg- 
ligent delay  of  the  transfer  company,  can 
be  inferred  from  an  arran.{]fenient  between 
the  two  companies  by  which  the  transfer 
company,  for  a  switching  charge,  took  the 
cars  from  the  railway  company's  transfer 
track,  and  hauled  them  to  the  stock  yards, 
collecting  the  freight  and  paying  it  over 
to  the  railway  company.  Carter  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Iowa)  125  N.  W.  94. 

Evidence  that  one  of  two  connecting  ex- 
press companies,  having  an  agreentent  to 
divide  the  through  transportation  charges 
in  proportion  to  mileage,  had  labels  printed 
which  it  sent  to  its  customers  directing 
shipments  to  be  routed  so  as  to  secure  to  it 
a  gieater  portion  of  mileage,  and  requested 
or  even  directed  the  other  company  so  to 
route  shipments,  does  not  show  a  relation 
of  partnership  or  agency  between  the  two 
carriers,  so  as  to  charge  one  with  a  loss  on 
the  other's  line.  Southo»n  Exp.  Co.  v.  Saks, 
160  Ala.  621,  49  So.  r9.2. 

No  joint  contractr>nl  liability  of  the  Mis- 
souri Pacific  Railway  CoinpRny  and  the 
Terminal  Association  with  the  Mobile  ft 
Ohio  Railroad  Company  and  the  New  Or- 
leans &  Northeastern  Railroad  company, 
in  a  shipment  from  St.  Louis  to  New  Or- 
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leans,  is  established  by  evidence  that  the 
Missouri  Pacific  Railway  Company  received 
the  goods  in  St.  Louis  and  delivered  them 
to  the  Terminal  Association,  which  in  turn 
delivered  the  goods  to  the  Mobile  &  Ohio 
Railroad  Company  at  East  St.  Louis,  wlicn 
the  latter  company  took  up  the  receipt  for 
the  goods  given  by  the  Missouri  Pacific 
Railway  Company,  and  issued  a  bill  of 
ladinf  covering  the  entire  route;  and  even 
if  an  agreement  for  through  carriage  was 
created  by  such  receipt,  the  agreement  was 
relinquished,  and  the  bill  of  lading  substi- 
tuted as  the  contract  of  affreightment. 
Blackmer  &  P.  Pipe  Co.  v.  Mobile  &  0.  R. 
Co.  137  Mo.  App.  479,  119  S.  W.  1. 

The  clause  "bill  of  lading  guaranteed*'  in 
a  bill  of  lading  issued  by  one  of  a  number 
of  railroads  associated  for  the  through 
transportation  of  freight,  conformably  with 
the  agreement  by  which  each  company 
agreed  to  guarantee  the  bills  of  lading  of 
the  association,  means  that  each  company 
composing  the  association  stipulates  that 
it  shall  l^  bound  by  a  bill  of  lading  issued 
by  any  one  of  them,  for  freight  to  be  trans- 
ported over  each  and  all  of  the  roads  con- 
stituting the  line,  in  the  same  manner  as 
if  the  transportation  was  only  over  its  own 
road,  giving  the  sliipper  the  advantage  of 
responsibility  of  each  and  all  of  the  asso- 
ciated companies  for  loss  or  damage  to  his 
goods  occurrinfT  on  any  part  of  the  entire 
line,  and  the  furtiier  advantage  of  suing 
the  company  res  vest  his  home  for  the  loss. 
Baltimore  &  0.  R.  Co.  v.  Wilkens,  44  Md. 
11,  22  Am.  Rep.  26. 

A  carrier  owning  both  ends  of  a  throus^h 
line,  and  having  an  arrangement  with  the 
company  owning  the  intermediate  link,  by 
which  passengers  and  freight  are  carried 
over  the  roads  on  through  tickets  and 
through  bills  of  lading,  with  a  division  of 
the  receipts,  is  liable  for  the  nondelivery 
of  freiglit.  although  attributable  to  the  neg- 
ligence of  the  intermediate  carrier.  Texab 
&  P.  R.  Co.  V.  Parrish,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  529. 

The  joint  niaiiitennnce  by  connecting  car- 
riers of  a  stock  yard  at  a  junction  point, 
and  their  joint  use  of  some  tracks,  do  not 
make  the  carriers  jointly  and  severally  re- 
sponsible for  injuries  anywhere  en  route. 
where  there  is  no  traffic  arrangement  be- 
tween them.  Otrich  v.  St.  Louis,  f.  M.  & 
S.  R.  Co.   (Mn.  App.)  134  S.  W.  665. 

Where  all  the  evidence  was  by  parol,  it 
is  a  question  for  the  jury  whether  the  ar- 
rnnpeirent  between  the  carriers  constituted 
them  partners  or  quasi  partners,  so  as  to 
create  a  joint  liabilitv.  Pratt  v.  Ogdens- 
burg  &  L.  C.  R.  Co.  102  Mass.  557. 

For  a  discussion  of  the  Texas  and  South 

Carolina  statutes  creating  a  joint  liability 

where    connecting    carriers    recognize,    ac- 

.quiesce,  or  act  upon  a  through  contract  of 

carripf^e,  see  supra,  II.  b.  2   (a)    (1). 

And  as  to  the  eflFect  of  statutes  permit- 
ting joint  actions,  see  supra,  II.  b,  2   (a) 
(2). 
81  L.R.A.(N.S.)       ' 


3.  Limitlna  UahilitV' 

Provisions  in  the  contract  of  shipment 
reciting  the  carrier's  undertaking  as  one 
to  carry  over  its  own  line  only,  or  stipu- 
lating against  any  liability  beyond  its  own 
line,  are  inconsistent  with  the  idea  of  the 
existence  of  a  partnership  or  joint  contract 

Hence,  a  carrier  accepting  goods  for 
transportation  to  a  point  beyond  its  own 
line,  for  a  through  rate  to  be  divided  pro 
rata,  is  not  liable  as  a  member  of  a  part- 
nership or  as  a  joint  contractor,  for  injuries 
on  connecting  lines,  where  the  shipping 
contract  provides  that  its  liability  shall 
cease  at  its  terminus.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Johnson  (Tex.  Civ.  App.)  37 
S.  W.  243. 

No  joint  undertaking  or  partnership  be- 
tween two  connecting  carriers,  which  makes 
each  liable  for  a  loss  anywhere  on  the  route, 
can  be  inferred  from  an  agreement  between 
them  by  which  through  freight  rates  are 
to  be  pro  rata  between  them,  with  authority 
in  the  initial  carrier  to  "bill  through,"  and 
the  issuing  of  bills  of  lading,  some  of  which 
are  through  contracts  of  carriage,  with  con- 
ditions attempting  to  limit  the  initial  car- 
rier's liability  to  its  own  line,  and  others 
are  express  undertakings  to  carry  to  th? 
end  of  the  initial  carrier's  line  only,  ami 
there  deliver  to  the  connecting  carrier  to 
complete  the  transportation.  Crockett  v. 
St.  Louis  &  H.  R.  Co.  147  Mo.  App.  347, 
126  S.  W.  243. 

Kvidence  that  the  initial  and  connecting 
carriers  were  part  of  the  same  **system" 
will  not  overcome  the  positive  agreement 
in  the  bill  of  lading  issued  by  the  initial 
carrier,  to  transport  the  goods  to  a  specified 
point  on  its  own  line,  and  there  deliver  to 
a  connecting  carrier  to  complete  the  trans- 
portation. Fremont,  E.  &  M.  Valley  R.  Co. 
V.  Waters,  50  Neb.  592,  70  N.  W.  225. 

One  of  several  carriers  associated  to- 
gether in  rimning  a  fast  through  freight 
line,  receiving  property  consigned  to  a  point 
beyond  its  own  line,  and  requiring  a  guar- 
anty of  the  freight,  is  not  liable  for  a  loss 
beyond  such  line,  where  the  bill  of  lading 
recites  an  agreement  to  transport  the  goods 
to  its  terminus,  and  stipulates  against  lia- 
bility for  loss  or  damage  by  any  other 
carrier  after  the  goods  have  been  loaded, 
shipped,  or  sent  from  the  carrier's  ware- 
house at  that  point.  Irwin  v.  New  York 
C.  &  H.  R.  R.  Co.  59  N.  Y.  653,  alfirming 
1  Thomp.  &  C.  473. 

One  of  several  connecting?  common  car- 
riers uniting  to  form  a  continuous  through 
route,  under  the  name  "Red  Line,"  is  not 
liable  for  a  loss  bevond  its  own  line,  where 
the  bill  of  lading  provides  that  the  respon- 
sibility of  each  carrier  is  to  terminate  on 
the  delivery  of  the  freight  to  a  carrier 
whose  line  may  be  considered  a  part  of  the 
route  to  the  place  of  destination.  Shi  AT  v. 
New  York  C.  &  H.  R.  R.  Co.  10  Hun,  278, 
r^'2  How.  Pr.  01,  afilrnied  without  opinion 
in  81  N.  Y.  638. 
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A  contract  between  connecting  carriers 
forming  a  continuous  line,  with  reference 
to  through  transportation,  can  give  a  ship- 
per no  right  of  action  against  the  initial 
carrier  for  a  loss  occurring  beyond  its  own 
line,  where  such  contract  expressly  pro- 
vides that  loss  or  damage  shall  be  borne 
by  the  party  having  possession  thereof  at 
the  time.  Burroughs  v.  Norwich  &  W.  R. 
Co  100  Mass.  26,  1  Am.  Rep.  78. 

A  carrier  is  not  liable  for  a  loss  beyond 
its  own  line,  on  the  theory  that,  having 
held  itself  out,  or  allowed  itself  to  be  held 
out,  as  a  partner  of  a  connecting  line,  it 
is  estopped  to  deny  the  existence  of  the 
partnership,  where  the  shipper  did  not  con- 
tract with  refetence  to  such  holding  out, 
but  accepted  the  contract  exempting  the 
carrier  from  liability  for  loss  beyond  its 
own  line.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Houston  (Tex.  Civ.  App.)  40  S.  W.  642, 
second  appeal  48  S.  W.  539.  And  see  ilso 
supra,  II.  d,  2,— Gulf,  C.  &  8.  F.  R.  Co.  v. 
Baird,  76  Tex.  256,  12  S.  W.  530;  Bradford 
v.  South  Carolina  R.  Co.  10  Rich.  L.  221. 

Allegations  in  a  plea  that  the  agent  of 
the  initial  carrier  was  the  agent  of  the 
defendant  terminal  carrier,  that  defendant 
was  and  is  a  connecting  carrier  with  such 
initial  carrier,  and  had  an  arrangement  by 
which  each  acted  as  the  agent  of  the  other 
in  making  contracts  of  transportation,  and 
that  they  acted  together  in  transporting 
property  together  with  all  intermediate 
lines,  all  of  whom  were  connecting  carriers, 
do  not  charge  such  a  partnership  between 
the  various  lines  as  makes  each  responsible 
for  the  acts  of  the  others,  under  a  contract 
for  interstate  carriasfe  which  expressly  pro- 
vides against  such  liability  and  which  was 
introduced  in  evidence  by  tne  plaintiff  him- 
pelf.  Texas  &  N.  O.  R.  Co.  v.  Gray,  45  Tex. 
Civ.  App.  208,  99  S.  W.  1125. 

A  recovery  upon  an  implied  contract  for 
throught  transportation  with  the  a^rent  of 
several  connecting  railways  operating  as 
one  road  or  system,  against  any  one  of  such 
connecting  carriers,  for  a  delay  anywhere 
on  the  route,  cannot  be  defeated  by  a  writ- 
ten contract  not  put  in  evidence,  limiting 
liability  to  receivinsr  the  freight  from  a  con- 
necting line,  and  delivering  it  to  a  connect- 
ing carrier  to  complete  the  transportation. 
Missouri,  K.  &  T.  R.  Co.  v.  Wells,  24  Tex. 
Civ.  App.  308,  58  S.  W.  842. 

A  through  bill  of  lading  issued  in  the 
name  of  three  connecting  railways  and  a 
steamship  company,  for  transportation  from 
St.  Louis  to  Dundee,  Scotland,  binds  each 
and  all  of  the  parties  for  safe  delivery  to  the 
place  of  destination,  although  it  is  signed 
Dj  the  a/rent  "severally,  but  not  jointly," 
and  stipulates  that  only  the  company  in 
whose  actual  custody  the  shipment  may  be 
at  the  time  shall  be  answerable  for  loss,  and 
that  the  liability  of  each  as  a  common  car- 
rier shall  terminate  on  the  deliverv  of  the 
goods  at  the  pier  of  the  steamship  company 
at  New  York.  Milne  v.  Douglass,  4  Mc- 
Crary,  368,  13  Fed.  37. 

The  individual  carriers  forming  a  distinct 
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association  or  company  for  through  trans- 
portation are  not  exempted  from  liability 
for  a  loss  occurring  on  the  line  of  some 
one  of  the  carriers  forming  the  association, 
by  a  provision  in  the  bill  of  lading  issued 
in  the  name  of  the  association,  by  which  it 
undertakes  to  carry  the  goods  to  the  end  of 
its  own  route,  and  then  deliver  to  a  connect- 
ing carrier,  to  the  effect  that  loss  or  dam- 
age shall  be  satisfied  by  that  company  in 
whose  custody  the  goods  are  when  the  loss 
occurs,  since  the  word  "company"  as  used 
in  such  provision  refers  to  the  association, 
and  not  to  any  of  the  individual  carriers 
composing  it.  Block  v.  Fitchburg  R.  Co.  139 
Mass.  308,  1  N.  E.  348. 

Where  a  carrier  executed  a  joint  con- 
tract of  carriage  for  itself,  and  as  agent 
for  two  roads  operated  by  it  as  leased  roads, 
a  stipulation  limiting  liability  to  its  own 
line  applies  only  to  a  loss  or  injury  upon 
a  road  not  embraced  in  the  contracting  car- 
rier's system,  and  does  not  relieve  one  of 
the  leased  roads  from  liability  for  injuries 
upon  the  road  of  the  other.  International  & 
G.  N.  R.  Co.  V.  Anderson,  3  Tex.  Civ.  App. 
8,  21  S.  W.  691. 

Where  connecting  carriers  are  under  one 
management,  and  associate  for  the  purpose 
of  conducting  and  carrying  on  business  as 
common  carriers  over  the  connecting  lines, 
the  initial  carrier  cannot,  by  stipulation  in 
the  contract  of  shipment,  restrict  its  lia- 
bility to  its  own  line.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Wilbanks,  7  Tex.  Civ.  App.  489,  27  S. 
W.  302. 

If  injuries  to  a  shipment  when  beyond 
the  line  of  the  initial  carrier  were  due  to 
negligence  attributable  to  such  carrier,  be- 
cause of  a  partnership  agreement  between 
the  carriers  or  a  joint  operation,  a  clause 
in  the  contract  of  shipment  limiting  lia- 
bility to  the  carrier's  own  line  is  unavailing. 
Galveston,  H,  &  S.  A.  R.  Co.  v.  Johnson 
(Tex.  Civ.  App.)   29  S.  W.  428. 

Where  several  connecting  carriers  so  con- 
duct their  business  as  to  become  partners  as 
to  shippers,  the  liability  of  each  for  a  loss 
on  any  part  of  the  through  line  cannot  be 
avoided  by  stipulating  in  the  bill  of  lad- 
ing that  each  shall  l:^  liable  only  for  the 
loss  or  damage  occurring  on  its  own  line. 
Rocky  Mount  Mills  v.  Wilmington  &.  W.  R. 
Co.  119  N.  C.  693,  56  Am.  St.  Rep.  682.  25  S. 
E.  854. 

A  carrier  is  liable  for  a  loss  beyond  its 
own  line,  notwithstanding  a  limitation  of 
liability  to  its  own  line,  if  a  partnership 
exists  between  it  and  the  road  on  which  the 
loss  occurred.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Houston  (Tex.  Civ.  App.)  40  S.  W.  842; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Grant,  6 
Tex.  Civ.  App.  674,  26  S.  W.  286. 

To  hold  otherwise  would  be  to  permit  the 
carrier  to  contract  against  its  own  negli- 
gence. Gulf,  C.  &  S.  F.  R.  Co.  V.  Wilson, 
7  Tex.  Civ.  App.  128,  26  S.  W.  131. 

Where  the  allegation  in  a  petition  that 
the  defendants,  connecting  railways,  were 
partners,  was  not  denied  under  oath,  they 
are    jointly    and    severally    liable    for    in- 
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juries  to  shipments,  irrespective  of  where 
the  negligence  causing  the  damage  occurred, 
notwithstanding  the  clause  in  the  contract 
of  shipment  by  which  each  company  sought 
to  limit  its  liability  to  its  own  line.  Texas 
C.  R.  Co.  V.  Pool  (Tex.  Civ.  App.)  114  S. 
W.  686. 

For  statutes  creating  joint  liability,  see 
supra,  II.  b,  2  (a)    (1). 

e.  Limitation  of  carrier's  undertaking 
to  its  €non  line* 

1.  Validity. 

(a)  In  general;  when  hinding  on  ship- 
per, 

A  common  carrier  receiving  goods  con- 
signed to  a  point  beyond  its  own  line  may 
limit  its  undertaking  to  one  for  safe  car- 
riage over  its  own  line,  and  delivery  to  the 
next  succeeding  carrier  in  the  line  of 
transportation.  Ohio  &,  M.  R.  Co.  v.  Em- 
rich,  24  111.  App.  245;  Erie  R.  Co.  v.  Wilcox, 

84  111.  239,  2/1  Am.  Rep.  451 ;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Canton  Mill.  Co.  70  Kan. 
7G6,  79  Pac.  656;  Louisville  &  N.  R.  Co.  v. 
Crozier,  13  Ky.  L.  Rep.  175;  Louisville  & 
N.  R.  Co.  V.  Cooper,  13  Ky.  L.  Rep.  496; 
Louisville  &  N.  R.  Co.  v.  Bourne,  15  Ky.  L. 
Rep.  445 ;  Louisville  &  N.  R.  Co.  v.  Tarter, 

19  Ky.  L.  Rep.  229,  39  S.  W.  698 ;  Caldwell 
v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  21  Ky.  L. 
Rep.  397,  51  S.  W.  575;  Coates  v.  United 
States  Exp.  Co.  45  Mo.  238;  Snider  v. 
Adams  Exp.  Co.  63  Mo.  376;  McLendon  ▼. 
Wabash  R.  Co.  119  Mo.  App.  128,  95  S. 
W.  943;  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills;  Louisville  &  N.  R.  Co.  v. 
Scott,  219  U.  S.  209,  55  L.  ed.  — ,  31  Sup. 
Ct.  Rep.  171. 

As  to  validity  of  such  limitations  where 
there  is  a  partnership  or  joint  undertaking, 
see  supra,  II.  d,  3.  See  also  infra,  U.  i,  2 
(a).    . 

When  binding  on  shipper. 

A  shipper  accepting  a  bill  of  lading  by 
which  the  carriers  undertaking:  is  limited 
to  carriage  over  its  own  line  is  bound  there- 
by.   American  Hay  Co.  y.  Bath  &  H.  R.  Co. 

85  N.  Y.  Supp.  341. 

Acceptance  of  a  bill  of  lading  by  a  ship- 
per without  objection  is,  in  the.  absence  of 
fraud  or  mistake  of  law,  conclusive  accept- 
ance of  a  condition  by  which  the  carrier 
undertook  to  transport  the  shipment  only 
to  its  own  terminus.  Mulligan  v.  Illinois 
C.  R.  Co.  36  Iowa,  181,  14  Am.  Rep.  514. 

And  it  is  immaterial  whether  the  shipper 
reads  the  bill  of  lading  or  not, — especially 
where  he  is  aware  at  the  time  of  snipping 
that  the  destination  is  beyond  the  carrier's 
line.    Stevens  v.  Lake  Shore  ft  M.  S.  R.  Co. 

20  Ohio  C.  C.  41. 

An  express  company  is  not  liable  for  a 
loss  beyond  its  own  line,  under  a  shipping 
receipt  accepted  by  the  shipper  without 
reading  it,  by  the  terms  of  which  the  com- 
pany undertook  to  forward  the  goods  to  its 
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agency  nearest  or  most  convenient  to  desti- 
nation, and  there  deliver  to  other  parties 
to  complete  the  transportation,  stipulating 
that  it  is  not  to  be  liable  for  any  loss  or 
damage  beyond  its  own  line.  Mills  v.  Weir, 
82  App.  Div.  396,  81  N.  Y.  Supp.  801. 

A  limitation  of  a  carrier's  undertaking  to 
its  own  line,  contained  in  an  express  re- 
ceipt, is  binding  on  the  shipper,  although 
his  attention  was  not  called  to  its  language, 
where  such  limitation  was  plainly  written 
or  printed  in  the  body  of  tne  receipt  in  a 
way  not  calculated  to  escape  observation, 
and  the  instrument  showed  on  its  face  that 
it  was  not  merely  a  receipt,  since,  being  ac- 
cepted by  the  shipper  in  the  transaction  of 
the  business  to  which  it  was  related,  it 
was  his  duty  to  read  it,  and,  in  the  absence 
of  fraud,  imposition,  or  deceit,  he  is  pre- 
sumed to  have  been  acquainted  with  its  con- 
tents. Snider  v.  Adams  Exp.  Co.  63  Mo. 
376. 

Where  a  consignor  accepts  a  special  con- 
tract by  which  the  carrier  undertakes  to 
forward  and  deliver  to  the  next  connecting 
carrier  only,  it  is  no  answer  that  he  did 
not  know  its  terms,  for,  in  the  absence  of 
fraud,  imposition,  or  deceit,  he  is  con- 
clusively presumed  to  understand  its  terms 
and  legal  effect.  Grindle  v.  Eastern  Exp. 
Co.  67  Me.  317,  24  Am.  Rep.  31. 

An  agent  for  the  purpose  of  shipping 
goods  to  their  owner  has  authority  to  enter 
into  a  contract  with  the  carrier  by  which 
the  carrier's  contract  of  carriage  is  limited 
to  its  own  line.  Shelton  v.  Merchants'  Dis- 
patch Transp.  Co.  59  N.  Y.  258. 

A  bill  of  lading  by  which  the  carrier's 
undertaking  with  respect  to  carriage  is  lim- 
ited to  its  own  line,  signed  by  the  carrier's 
agent,  and  accepted  and  acquiesced  in  by  the 
shipper,  binds  the  latter,  although  not 
signed  by  him,  and  cannot  be  contradicted 
by  parol.  Cincinnati,  H.  &  D.  R.  Co.  v. 
Pontius,  19  Ohio  St.  21    2  Am.  Rep.  391. 

A  party  is  conclusively  presumed,  in  the 
absence  of  fraud  or  mistake,  to  have  had  no- 
tice of  a  written  contract  of  shipment  exe- 
cuted by  him,  by  which  the  carrier's  contract 
of  carriage  is  limited  to  its  own  line.  Fre- 
mont, E.  &.  M.  Valley  R.  Co.  v.  New  York, 
C.  &  St.  L.  R.  Co.  (Union  State  Bank  v.  Fre- 
mont, E.  &  M.  Valley  R.  Co.)  66  Neb.  159, 
69  L.R.A.  939,  32  N.  W.  131. 

Shipper's  assent  to  contract  superseding 
or  modifying  prior  agreement  for  through 
carriage,  see  infra,  II.  e,  3. 

See  also  infra,  II.  e,  1  (c), — Chicago  & 
N.  W.  R.  Co.  V.  Church,  12  111.  App.  17. 
And  see  also  infra,  U.  f ,  2  (e). 

(h)  Effect  of  Hephum  act    (Carmack 
atnendnient)  • 

The  liability  of  the  initial  carrier  in  an 
interstate  shipment  for  loss  or  damage  oc- 
curring anywhere  en  routet  imposed  by  the 
so-called  Carmack  amendment  to  the  Hep- 
burn act  of  Congress  of  June  29,  1906,  §  7, 
notwithstanding  any  attempted  contract  re- 
strictions, is  confined  to  the  case  of  a  car- 
rier ''receiving  property  for  transportation 
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from  a  point  in  one  state  to  a  point  in 
another  state." 

I  Here  are  intimations  in  some  of  the  cases 
that  this  provision  does  not  prevent  the  ini- 
tial carrier  from  limiting  its  undertaking  to 
one  for  carriage  to  a  point  on  its  own  line 
within  the  state,  and  for  delivery  of  the 
shipment  there  to  the  next  connecting  car- 
rier in  the  line  of  transportation.  Black- 
mer  &  P.  Pipe  Co.  v.  Mobile  &  O.  R.  Co.  137 
Mo.  App.  479,  119  S.  W.  1;  Houston  &  T. 
C.  R.  Co.  V.  Lewis  (Tex.  Civ.  App.)  129 
8.  W.  594. 

There  is  nothing  necessarily  inconsistent 
with  this  idea  in  the  holding  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Furlow,  89  Ark.  404,  117 
S.  W.  517,  that  since  the  passage  of  the  Hep- 
bum  act,  a  carrier  cannot  receive  an  inter- 
state shipment  which  is  destined  td  pass 
over  its  road  and  a  connecting  line,  and  ex- 
empt itself  from  liability  for  a  loss  occur- 
ring on  such  connecting  line,  by  contract- 
ing to  carry  the  shipment  only  over  its  own 
line,  and  then  deliver  it  to  a  connecting  line. 
The  carriage  over  the  initial  carrier's  own 
line  in  this  case  necessitated  transportation 
between  points  in  different  states,  which  ap- 
parently brings  the  case  within  the  ex- 
press provisions  of  the  statute. 

But  in  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Johnson  (Tex.  Civ.  App.)  133  S.  W.  725, 
the  liability  of  the  initial  carrier  under  the 
Federal  statute  was  said  to  be  the  same 
whether  its  contract  as  issued  read  to  final 
destination  beyond  its  own  line,  or  was  for 
carriage  to  the  end  of  its  own  line,  there 
to  be  delivered  to  a  connecting  carrier  for 
further  transportation.  The  court  thought 
that  stipulations  inserted  in  the  bill  of 
lading  contemplating  transportation  beyond 
the  carrier's  line,  to  transport  only  over  its 
own  line,  and  deliver  at  its  terminus  to 
the  next  succeeding  carrier,  were  the  equiva- 
lent of  an  attempt  to  restrict  the  initial 
carrier's  liability  to  its  own  line,  which 
was  what  the  statute  forbids. 

The  construct! pn  placed  upon  somewhat 
similar  language  in  state  statutes  may  be  of 
some  assistance  in  arriving  at  the  correct 
construction  of  the  Federil  statutes,  and  the 
attention  of  the  reader  is  therefore  directed 
to  the  next  following  subdivision  of  this 
note.  And  see  also  supra,  II.  a,  and  supra, 
n.  b,  2  (b)  (2),— especially  Louisville  & 
N.  R.  Co.  V.  Scott,  133  Ky.  724,  118  S.  W. 
990;  Southern  P.  Co.  v.  Meadors  (Tex.  Civ. 
App.)  129  S.  W.  170;  Houston  &  T.  C.  R. 
Co  V.  Lewis  (Tex.  Civ.  App.)  129  S.  W. 
594;  Texas  C.  R.  Co.  v.  Hico  Oil  Mill  (Tex. 
Civ.  App.)   182  S.  W.  38L 

(e)  Effect  of  other  atatutee. 

State  statutes  affecting  the  initial  car- 
rier's liability  have  usually  been  construed 
as  still  permitting  the  carrier  to  limit  its 
undertaking  for  carriage  to  its  own  line. 

By  statute,  in  Illinois,  whenever  property 
is  received  by  a  railway  company  for  trans- 
portation, such  corporation  may  not  limit 
its  common-law  liability  safely  to  deliver 
^iicli  properfv  nt  the  place  to  which  the  same 
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is  to  be  transported,  by  any  stipulation  or 
limitation  expressed  in  the  shipping  receipt. 
The  court  in  Chicago  &  N.  W.  R.  Co.  v. 
Church,  12  111.  App.  17,  thought  that  such 
statute  did  not  prevent  the  carrier  by  means 
of  such  a  clause,  assented  to  by  the  shipper, 
from  limiting  its  contract  of  carriage  to  its 
own  line. 

A  stipulation  in  a  bill  of  lading  to  the 
effect  that  the  carrier  does  not  agree  to 
carry  beyond  the  terminus  of  its  road  does 
not  violate  Iowa  laws  1806,  chap.  113,  which 
provides  that  when  the  duties  of  a  common 
carrier  are  undertaken,  the  company  shall 
not,  by  receipt,  rule,  or  regulation,  exempt 
itself  from  the  full  liability  of  a  common 
carrier,  which,  in  the  absence  of  such  a  con- 
tract, would  exist.  Mulligan  v.  Illinois  C. 
R.  Co,  36  Iowa,  181,  14  Am.  Rep.  514. 

The  right  of  a  carrier  to  limit  its  con- 
tract of  carriage  to  the  end  of  its  own  route, 
and  there  to  deliver  to  a  connecting  carrier, 
still  remains,  notwithstanding  tl:e  provisions 
of  the  Missouri  statute  set  out  supra,  II. 
b,  2  (a)  (1).  McCann  v.  Eddy,  133  Mo. 
59,  35  L.R.A.  110,  33  S.  W.  71,  affirn^ed  fn 
174  U.  S.  580,  43  L.  ed.  1093,  19  Sup.  Ct. 
Rep.  755;  Dimmitt  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.  103  Mo.  433,  15  S.  W.  761; 
Marshall  &  M.  Grain  Co.  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  176  Mo.  480,  98  Am.  St. 
Rep.  508,  75  S.  W.  638;  F.  A.  Drew  Glass 
Co.  V.  Ohio  &  M.  R.  Co.  44  Mo.  App.  416; 
Historical  Pub.  Co.  v.  Adams  Exp.  Co.  44 
Mo.  App.  421;  Crockett  v.  St.  Louis  &  H. 
R.  Co.  147  Mo.  App.  347,  126  S.  W.  243. 

A  common  carrier  receiving  goods  con- 
signed to  a  point  beyond  its  own  line  is  not 
forbidden  to  contract  to  carry  the  same  to  a 
specified  point  on  its  own  line,  and  there  de- 
liver to  a  connecting  carrier  to  complete  the 
transportation,  when  its  liability  should 
cease,  by  Neb  Const.  3875,  art.  11,  §  4,  pro- 
viding that  "the  liability  of  railroad  cor- 
porations as  common  carriers  shall  never 
he  limited;"  or  by  Xeb.  Comp.  Stat.  chap. 
15,  §  111,  declaring  that  "any  railroad  com- 
pany receiving  freight  for  transportation 
shall  be  entitled  to  the  same  rights,  and  be 
subject  to  the  same  liabilities,  as  common 
carriers;"  or  Comp.  Stat.  chap.  72,  §  5,  art. 
1,  providing  that  no  notice,  either  express 
or  implied,  shall  be  held  to  limit  the  lia- 
bilities of  any  railway  company  as  common 
carriers,  unless  it  shall  make  it  appear  that 
such  limitation  was  actually  brought  to  the 
knowledge  of  the  opposite  party,  and  assent- 
ed to  by  him  or  them  in  express  terms  be- 
fore such  limitation  shall  take  effect."  Fre- 
mont, E.  &  M.  Vallev  R.  Co.  v.  Waters,  50 
Neb.  592,  70  N.  W.  225. 

There  is  no  room  for  the  application  of 
the  section  last  quoted,  where,  by  express 
contract  between  the  shipper  and  railway 
company,  the  latter  limits  its  contract  of 
carriage  to  its  own  line,  since  such  section 
has  reference  to  the  legal  effect,  not  of  ex- 
press contracts  between  shippers  and  rail- 
road companies,  but  to  that  of  notices  by  the 
latter  to  the  former.  Fremont,  E.  k  ^I. 
Valley  R.  Co.  v.  New  York,  C.  &  St.  L.  R. 
Co.  (Union  State  Bank  v.  Fremont,  £.  &  M. 
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Valley   R.    Co.)    60    Neb.    159,    69    L.R.A. 
939,  92  N.  W.  131. 

A  carrier  receiving  a  shipment  consigned 
to  a  point  beyond  its  own  line  may  contract 
to  carry  it  only  over  its  own  line,  and  there 
deliver  it  to  a  succeeding  carrier,  notwith- 
standing the  provision  of  Neb.  Comp.  Stat. 
1891,  chap.  16,  §  3,  that  "any  railroad  com- 
pany receiving  freight  for  transportation 
shall  be  entitled  to  the  same  rights,  and 
be  subject  to  the  same  liabilities,  as  common 
carriers.  And  whenever  two  or  more  rail- 
roads are  connected  together,  the  company 
owning  either  of  said  roads,  receiving 
freight  to  be  transported  to  any  place  on 
the  line  of  either  of  the  roads  so  connected, 
shall  be  liable  as  common  carriers  for  the 
delivery  of  such  freight  to  the  consignee  of 
said  freight,  in  the  same  order  in  which  such 
freight  was  shipped,''  which  statute  must  be 
construed  only  as  prohibiting  a  railroad 
company  from  making  a  contract  for  a 
through  transportation  of  property,  and  at 
the  same  time  limiting  its  liability  to  loss  or 
damage  occurring  on  its  own  road.  Miller 
Grain  &  Elevator  Co.  v.  Union  P.  R.  Co. 
138  Mo.  668,  40  S.  W.  894. 

By  statute,  in  New  York,  wherever  two  or 
more  railroads  are  connected  together,  any 
company  owning  either  of  said  roads,  receiv- 
ing freight  to  be  transported  to  any  place 
on  the  line  of  either,  shall  be  liable  as  a 
common  carrier  for  the  delivery  of  such 
freight  at  that  place,  with  a  remedy  over 
against  the  delinquent  carrier.  N.  Y.  Laws 
1847,  chap.  270,  §  9,. repealed  by  laws  1890, 
chap  566.  .  This  statute  did  not  prevent  the 
carrier  from  limiting  its  engagement  to 
carrying  the  goods  to  the  end  of  its  line, 
and  delivering  them  to  the  next  succeeding 
carrier  to  complete  the  transportation.  Bur- 
tis  V.  Buffalo  &  State  Line  R.  Co.  24  N.  Y. 
269.  The  court  said:  "The  language  is 
that  a  railroad  company  'receiving  freight 
to  be  transported'  to  a  place  on  the  line  of 
another  road  shall  be  liable,  etc.  This,  I 
think,  is  limited  to  cases  of  a  company  re- 
ceiving property,  and  agreeing,  expressly  or 
by  implication,  to  carry  it  to  a  place  on  an- 
other connecting  road.  Should  the  com- 
pany on  whose  road  the  property  was  first 
embarked  limit  its  undertaking  to  the  line 
of  its  own  road,  the  act  would  not  apply, 
though  it  should  be  in  the  course  of  a  trr.ns- 
it  to  a  place  beyond  its  terminus,  and  should 
be  directed  to  such  place.  The  act,  in  my 
opinion,  means  that  if  a  railroad  company 
will  agree  to  carry  property  beyond  the 
terminus  of  its  own  road,  and  receive  the 
l?oods  under  such  an  agreement,  it  shall  be 
liable  as  a  common  carrier  for  the  delin- 
quencies of  the  road  running  in  connection 
with  it  on  the  route  to  the  place  of  de- 
livery. Any  other  construction  would  make 
the  company  receiving  the  property  liable 
for  the  fault  of  the  connecting  road,  con- 
trary to  the  contract  between  it  and  the 
owner  of  the  property,  which  could  not  have 
been  intended.  Upon  the  construction  sug- 
gested, the  true  sense  of  the  act  is  that  the 
company  on  whose  road  the  property  is  first  j 
sent  forward  may  agree  for  its  transporta- 
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tion  to  a  point  on  another  road  which  con- 
nects with  it,  and  that,  in  such  a  case,  the 
first-mentioned  road  shall  be  liable  as  a 
carrier  for  any  breach  of  duty  respecting 
the  property,  whether  it  happen  on  the  other 
road  or  on  its  own;  but  if  it  occur  on  the 
connecting  road,  the  owners  of  that  road 
shall  be  responsible  to  the  one  which  has 
become  liable  to  the  owner  for  the  amount 
paid  on  account  of  such  liability.  The  com- 
pany receiving  the  goods  may  not  be  satis- 
fied with  the  indemnity  thus  proffered,  on 
account  of  the  pecuniary  circumstances  of 
the  company  made  liable,  or  because  such 
company  is  not  bound  by  the  act,  or  not 
within  the  jurisdiction  of  our  courts,  or  for 
any  other  reason;  but,  in  either  case,  it  may 
refuse  to  receive  the  goods  *to  be  transport- 
ed' to* a  place  beyond  its  own  line,  and  limit 
its  engagement  to  carrying  them  to  the  end 
of  that  line,  and  delivering  them  to  the 
road  next  in  order  towards  the  place  of 
final  destination." 

Where  the  initial  carrier  contracts  for 
transportation  only  over  its  own  line,  and 
delivery  to  a  connecting  carrier,  there  is  no 
room  for  the  application  of  Kan.  Laws  1893, 
chap.  100,  §  7,  providing  that  loss  beyond 
its  own  line  shall  not  be  available  as  a  de- 
fense to  an  action  for  the  recovery  of  loss  or 
shortage  on  grain,  seeds,  and  hay  re- 
ceived by  a  railway  company  for  transpor- 
tation, unless  all  the  tacts  and  circum- 
stances of  such  loss  or  shortage  so  occurring 
on  such  other  line  shall  be  fully  set  out 
in  written  pleadings  filed  by  the  carrier 
and  affirmatively  and  fully  proved  by  it. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Canton  Mill. 
Co.  70  Kan.  766,  79  Pac.  656. 

Sayles's  Tex.  Anno.  Civ.  Stat.  1897,  arts. 
331a,  331b,  which  relate  to  domestic  ship- 
ments, provide  for  an  action  and  judgment 
against  both  or  all  the  carriers,  where  the 
transportation  is  under  a  through  contract 
of  carriage  which  is  acquiesced  in  and  acted 
upon  by  the  carriers.  Adhering  to  the  views 
expressed  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Short 
(Tex.  Civ.  App.)  51  S.  W.  262,  the  court,  in 
San  Antonio  &  A.  P.  R.  Co.  v.  Turner,  42 
Tex.  Civ.  App.  532,  94  S.  W.  214,  thought 
that  it  was  not  the  purpose  of  this  statute 
to  deny  the  right  of  one  or  more  of  the 
connecting  carriers  to  execute  separate  and 
independent  contracts  limiting  liability  to 
their  own  lines,  but  that  such  statute  pro- 
vided for  joint  liability  only  where  the  con- 
tract of  through  carriage  was  recognized,  ac- 
quiesced, in,  or  acted  upon  bv  the  carriers. 
Compare  IL  b,  2  (a)    (1) ;  III.  b;  IV.  d. 

2.  Provisions  in  contract  of  shipment 
negativing  undertaking  for  through 
carriage. 

Many  and  varied  are  the  provisions  in 
contracts  of  shipment  relied  upon  by  the 
carrier  as  making  its  undertaking  one  to 
carry  only  to  a  point  on  its  own  line,  niul 
there  deliver  to  another  carrier  to  continue 
the  transportation.  And  the  decisions  are 
nearly  as  varied  as  the  provisions  which 
they  construe.     It  is,  of  course,  to  be  ex- 
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pected  that  the  same  provision  will  he 
more  readily  construed  to  limit  the  carri- 
er's undertaking  in  a  jurisdiction  which  fol- 
lows the  so-called  American  rule  than  in 
one  in  which  the  English  rule  obtains. 

As  to  provisions  inconsistent  with  the 
idea  of  partnership  or  joint  undertaking,  see 
supra,  II.  d.  3. 

Some  courts  apparently  recognize  a  dis- 
tinction between  main  and  subsidiary 
clauses  in  the  contract  of  shipment. 

Thus,  a  bill  of  lading  which  in  its  main 
contracting  clause  is  an  agreement  to  trans- 
port to  final  destination  property  cons:gned 
to  a  point  beyond  its  own  line,  is  said  to  be 
a  contract  for  through  carriage,  rendering 
the  carrier  liable  for  the  negligence  of  any 
connecting  carrier,  notwithstanding  other 
subsequent  clauses  in  the  bill  to  the  effect 
that  if  the  destination  is  on  the  carrier's 
own  line,  it  agrees  to  deliver  there,  but,  if 
not,  it  agrees  to  deliver  to  next  connecting 
carrier,  and  that  it  is  liable  for  losses  only 
on  its  own  line,  but  will  protect  the  through 
rate.  Crockett  v.  St.  Louis  &  H.  R.  Co. 
147  Mo.  App.  347,  126  S.  W.  243. 

And  a  bill  of  lading  reciting  the  receipt 
of   goods  to  be  transported  by  the  carrier, 

"To   ,    and    thence    by    railroad, 

steamboat,  or  other  forwarding  lines  with 
which  it  connects,  to ,"  thus  leav- 
ing unfilled  the  blanks  for  inserting  desti- 
nation, which  was  named  at  the  foot  of  the 
bill  as  a  point  beyond  its  line,  the  carrier 
quoting  a  through  rate  and  agreeing  to  carry 
to  deswination  if  on  its  road,  and,  if  not,  and 
the  company  guaranteed  a  through  rate, 
then  to  deliver  to  another  carrier  to  contin- 
ue the  carriage,  is  a  through  contract  of 
carriage  in  Missouri,  although  the  bill  of 
lading  expressly  states  that  the  carrier  does 
not  agree  to  carry  beyond  its  own  line,  or 
to  be  responsible  beyond  its  line  under  any 
circumstances,  and  contains  a  footnote  to 
the  effect  that  the  fact  that  the  property  is 
marked  beyond  the  company's  line  is  not 
to  be  understood  as  an  agreement  to  carry 
beyond.  Blackmer  &.  P.  Pipe  Co.  v.  Mobile 
&  O.  R.  Co.  137  Mo.  App.  133,  119  S.  W.  13; 
Blackmer  &  P.  Pipe  Co.  v.  Mobile  &  O.  R. 
Co.  137  Mo.  App.  479,  119  S.  W.  1. 

Conversely,  no  contract  for  througli  car- 
riage can  be  gathered  from  a  receipt,  or  a 
dray  ticket  acknowledging  the  receipt,  of  a 
shipment  consigned  to  a  point  beyond  the 
carrier's  line,  "subject  to  railway  company's 
bill  of  lading,"  coupled  with  such  bill  of 
lading,  which,  in  the  very  clause  containing 
the  contract  of  carriage,  has  a  stipulation 
that  the  goods  are  received  to  be  transport- 
ed to  destination  if  on  the  carrier's  line,  or' 
to  the  proper  junction  if  the  destination  is 
on  another  road,  and  to  be  delivered  to  the 
consignee  or  a  connecting  carrier.  Sim- 
mons Hardware  Co.  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  140  Mo.  App.  130,  120  S.  W.  663. 

"The  effect  of  the  decisions  of  the  supreme 
court,"  said  the  court  in  Blackmer  &  P. 
Pipe  Co.  V.  Mobile  &  O.  R.  Co.  137  Mo.  479, 
119  S.  W.  1,  "is  to  make  a  receipt  naming 
the  destination  a  contract  to  carry  through, 
unless  the  point  to  which  the  issuing  carri- 
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er  agrees  to  carry  the  goods  is  stated  in 
that  portion  6f  the  receipt  which  recites  the 
agreement  to  transport,  and  despite  an  at- 
tempt to  limit  the  liability  to  damage  occur- 
ring on  its  own  line  by  inserting  elsewhere 
exceptions,  exemptions,  and  conditions  such 
as  that  the  carrier  will  only  transport  to 
the  end  of  its  own  line,  etc." 

This  principle  may  also  explain  the  ruling 
in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Western  Hay 
&  Grain  Co.  2  Neb.  (Unof.)  784,  90  N.  W. 
205,  where  a  carrier's  undertaking  by  its  bill 
of  lading  to  transport,  for  the  through 
freight  charges,  "over  the  line  of  this 
railroad  to"  a  point  beyond  its  line,  was 
held  to  be  one  to  deliver  at  final  destina- 
tion, although  the  bill  further  recites  that 
the  property  was  to  be  delivered  in  good 
order  to  the  next  carrier,  if  to  be  forwarded 
beyond  its  own  line,  to  be  carried  to  the 
place  of  destination,  "it  being  expressly 
agreed  that  the  responsibility  of  this  com- 
pany shall  cease  at  this  company's  depot 
at  which  the  same  are  to  be  delivered  to 
such  carrier." 

The  express  undertaking  written  in  a 
blank  in  the  bill  of  lading,  to  forward  a 
shipment  to  its  final  destination,  controls 
a  printed  stipulation  in  the  bill  limiting  lia- 
bility to  its  own  line.  St.  Louis  &  I.  M.  R. 
Co.  V.  Larned,  103  111.  293.  But  see  supra, 
IL  b,  2  (b)  (2),— Houston  &  T.  C.  R.  Co. 
V.  Lewis  (Tex.  Civ.  App.)  129  S.  W.  694. 

Stipulations    for    delivery    at    terminus   or 

junction  point. 

The  undertaking  of  the  carrier  •  is 
frequently  stated  in  the  contr.ict  of  ship- 
ment as  one  for  transportation  to  its  termi- 
nus (or  other  junction  point),  there  to  be 
delivered  to  the  connecting  carrier.  Lan- 
guage more  clearly  showing  the  carrier's  in- 
tention to  confine  its  undertaking  to  car- 
riage over  its  own  line  only  can  hardly  be 
imagined,  and  yet  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Vaughn,  4  Tex.  App.  Civ.  Cas. 
(Willson)  269,  16  S.  W.  775,  a  contract  of 
shipment  by  which  the  carrier  undertook, 
for  a  specified  price,  to  transport  goods  con- 
signed to  a  point  beyond  its  own  line  to  a 
station  on  its  road,  and  there  deliver  the 
shipment  to  a  connecting  line  to  complete 
the  transportation,  stipulating  against  any 
liability  after  the  goods  had  left  its  own 
road,  was  held  to  constitute  a  contract  for 
through  transportation.  And  see  also 
supra,  II.  b,  2  (a)  (1),— Texas  &  P.  R.  Co. 
V.  Townsend  (Tex.  Civ.  App.)  106  S.  W. 
760;  supra,  II.  e,  1  (b),  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Johnson  (Tex.  Civ.  App.) 
133  S.  W.  725. 

Naturally,  such  a  construction  finds 
scant  support  elsewhere,  the  decisions  being 
uniformly  to  the  effect  that  such  or  similar 
provisions  import  an  undertaking  for  car- 
riage over  the  carrier's  own  line  only. 

Only  carriage  over  its  own  line  is  under- 
taken by  a  contract  of  shipment  acknowl- 
edging the  receipt  of  goods  consigned  to  a 
point  beyond  the  carrier's  own  line,  to  be 
transported  to   a  specified  place    on    such 
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line,  and  there  delivered  to  a  connecting  car 
rier  to  complete  the  transportation,  and 
guarantying  a  through  freight  rate,  it  being 
expressly  agreed  that  the  responsibility  of 
the  initial  carrier  must  cease  at  its  depot 
at  which  the  goods  are  to  be  delivered. 
Fremont,  E.  &  M.  Valley  R,  Co.  v.  Waters, 
60  Neb.  592,  70  N.  W.  226. 

The  contract  of  carriage  on  the  part  of 
the  initial  carrier  extends  only  from  Harv- 
ard, Nebraska,  to  Chicago,  Illinois,  where 
tiie  bill  of  lading  acknowledges  the  receipt 
at  the  former  point  of  a  car  load  of  live 
stock,  ^'to  be  delivered  to  Nickel  Plate 
liuau  for  iielvidere.  New  Jersey,  at  Union 
btock  Yards  Station,  Chicago,  Illinois,"  al- 
tUough  tiie  Ireigiit  charges  lor  the  entire 
ruuie  were  paid  to  the  initial  carrier. 
Inemont,  E.  &  M.  Valley  K.  Co.  v.  New 
York,  C.  &  St.  L.  R.  Co.  (Union  State  Bank 
V.  Fremont,  E.  &  M.  Valley  R.  Co.)  66  Neb. 
159,  59  L.R.A.  9b9,  92  N.  W.  131. 

A  contract  of  carriage  is  limited  to  the 
carrier's  own  route,  so  that  it  can,  notwith- 
standing the  Missouri  statute  (see  supra, 
II.  b,  2  (a)  (1)),  stipulate  that  it  ahall  not 
be  liable  beyond  its  own  line,  where  the  bill 
of  lading,  although  showing  a  point  beyond 
such  line  to  be  ttie  destination  of  the  ship- 
ment, states  that  the  carrier  receives  tlie 
freight  to  be  transported  to  a  specified 
staiion,  on  its  line,  tiiere  to  be  delivered  to 
a  connecting  carrier;  that  its  responsibility 
as  a  carrier  shall  cease  at  the  station  where 
delivered  or  tendered  to  such  connecting  car- 
rier; and  that,  for  all  loss  or  damage  oc- 
curring in  transit,  tlie  legal  remedy  shall  be 
against  the  carrier  causing  the  loss,  it  being 
understood  that  the  contracting  carrier  as- 
sumes no  other  responsibility  than  that  in- 
curred on  its  own  road.  The  shipper's  de- 
sire to  ship  beyond  the  carrier's  terminus 
is  immaterial,  as  are  also  provisions  in  the 
bill  of  lading  that  the  carrier  is  to  deliver 
to  such  connecting  carrier  as  may  be  con- 
sidered a  part  of  the  route  to  destination, 
reserving  the  right  to  forward  by  any  rail- 
road line  between  points  of  shipment  and 
destination,  and  stipulations  intended  for 
the  benefit  of  the  connecting  carrier.  State 
Nat.  Bank  v.  Chicago  G.  W.  R.  Co.  72  Mo. 
App.  82. 

An  undertaking  to  carry  goods  only  over 
the  carrier's  own  line  is  made  by  a  bill  of 
lading  stating  that  the  goods,  described  as 
consigned  to  a  point  beyond'  its  own  line, 
are  to  be  transported  to  the  terminus  of  its 
line,  and  there  delivered  to  the  agents  of 
connecting  lines,  and  that  in  case  of  loss  or 
damage  that  company  alone  should  be  held 
answerable  in  whose  custody  the  goods  were 
at  the  time  of  the  happening  thereof.  Cin- 
cinnati, H.  &  D.  K.  Co.  v.  Pontius,  19  Ohio 
St.  221,  2  Am.  Rep.  391. 

A  carrier's  undertaking  is  confined  to  its 
own  line  where  it  agrees  merely  to  deliver 
the  shipment  to  the  agent  of  the  next  con- 
necting line.  Rome  R1  Co.  v.  Sullivan,  25 
Ga.  228. 

A  carrier  does  not  undertake  carriage  be- 
yond its  own  line  where,  by  the  terms  of  the 
contract  of  shipment,  it  agrees  to  deliver  the 
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goods  to  a  connecting  line  to  complete  the 
transportation,  such  connecting  .line  to  lie 
responsible  for  losses  occurring  on  its  own 
line.  Emison  ▼.  Ohio  &  M.  R.  Co.  12  Ohio 
C.  D.  727. 

A  shipping  contract  which  contains  no 
express  agreement  to  transport  to  a  point  of 
destination  beyond  its  own  line,  merely 
naming  such  point  as  the  destination,  but 
in  which  it  is  expressly  stated  that  the  car- 
rier shall  not  be  responsible  as  a  common 
carrier  beyond  its  own  line,  and  that  it 
agrees  simply  to  transport  the  goods  over 
Its  own  line  and  deliver  them  to  the  connect- 
ing carrier,  is  a  contract  only  for  a  trans- 
portation over  its  own  line  and  for  delivery 
to  the  connecting  carrier.  Berg  v.  Atchi- 
son, T.  &  S.  F.  R.  COr  30  Kan.  561,  2  Pac. 
639. 

A  carrier  which  receives  a  shipment  for 
transportation  over  its  own  line,  to  be  de- 
livered at  a  point  on  such  line  to  a  connect- 
ing carrier,  to  be  by  the  latter  forwarded 
to  its  terminus,  and  thence  again  delivered 
to  its  connecting  road,  and  so  on  to  tlie  con- 
signee, is  liable  only  for  the  safe  transporta- 
tion of  the  shipment  over  its  own  road,  and 
the  proper  delivery  to  the  next  connecting 
road.  Alabama  G.  S.  R.  Co.  v.  Thomas,  83 
Ala.  343,  3  So.  802. 

A  railway  receipt  for  goods  consigned  to 
a  point  beyond  the  carrier's  line,  '*to  be 
transported  over  the  line  of  that  road  to  the 
company's  freight  station  at  its  terminus, 
and  delivered  to  the  company  whose  line 
may  be  considered  a  part  of  the  route  to 
place  of  destination,"  shows  an  undertak* 
ing  to  carry  only  over  its  own  line.  Craw- 
ford v.  Great  Western  R.  Co.  18  U.  C.  C.  P. 
510. 

An  undertaking  to  deliver  the  shipment  to 
the  agent  of  a  connecting  railway  at  a 
specified  junction  point  is  one  for  carriage 
over  the  first  carrier's  line  only,  whatever 
may  be  the  ultimate  destination  of  the 
goods.     Rome  R.  Co.  v.  Sullivan,  supra. 

A  shipping  receipt  given  by  a  railway 
company  for  goods  to  be  transported  to  a 
consignee  at  a  point  beyond  its  termiini.s, 
containing  the  words,  "Care  R.  R.  agent, 
Callahan"  (Callahan  being  the  terminus  of 
the  line),  is  ambiguous,  and  may  be  ex- 
plained by  parol  as  meaning  that  the  goods 
were  to  be  delivered  to  a  railway  agent  of 
another  road  at  that  point,  so  as  to  bind 
the  initial  carrier  only  for  delivery  there, 
Savannah,  F.  &  W.  R.  Co.  v.  Collins,  77 
Ga.  376,  4  Am.  St.  Rep.  87,  3  S.  E.  41 G. 

The  carrier's  undertaking  is  limited  to 
transportation  over  its  own  lin^,  when  the 
contract  of  shipment  calls  for  delivery  at 
its  terminus,  and  expressly  shields  it  from 
all  responsibility  for  carriage  beyond  its 
line.  Fowles  v.  Great  Western  R.  Co.  7 
Exch.  699. 

The  initial  carrier  does  not  undertake 
through  carriage  where,  although  receiving 
the  full  freight  charges,  it  agreed  to  carry 
the  freight  only  to  the  point  upon  its  own 
line  where  it  connected  with  the  next  car- 
rier, and  expresslv  stipulated  that,  in  re- 
ceiving such  freight,  it  assumed   no  other 
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responsibility  for  its  safety  than  for  such 
loss  as  might  be  incurred  on  its  own  road. 
Moses  ▼.  Port  Townsend  Southern  R.  Co.  5 
Wash.  595,  32  Pac.  488. 

A  carrier  undertakes  transportation  only 
to  the  end  of  its  own  line,  and  delivery  there 
to  another  carrier  to  complete  tlie  trans- 
portation, where  the  bill  of  lading  stipulated 
lor  deliyery  at  the  carrier's  otlice  at  its 
terminus  upon  payment  of  the  freight  to 
that  point,  although  the  goods  are  described 
in  the  margin  as  marked  for  a  point  beyond 
its  line,  and  there  is  a  memorandum  that 
they  are  to  be  shipped  for  that  point  from 
the  terminus.  Jenneson  v.  Camden  &  A.  R. 
&  Transp.  Co.  5  Ciark  (Pa.)  409. 

A  bill  of  lading  reciting  that  the  carrier 
undertakes  to  transport  the  goods  to  its 
terminus,  there  to  be  delivered  to  the  con- 
si  ![^or  or  his  assigns,  is  a  contract  for  car- 
riage over  its  own  line  only,  whatever  may 
be  the  final  destination  of  the  goods.  North 
V.  Merchants'  &  Miners'  Trausp.  Co.  146 
Mass.  316,  15  N.  E.  779. 

The  sam6  is  true  where  the  agreement  is 
to  carry  to  terminus,  and  there  deliver  to 
consignee  or  connecting  carrier.  Robinson 
V.  New  York  &  T.  S.  S.  Co.  63  App.  Div.  211, 
71  N.  Y.  8uop.  424,  affirmed  in  177  N.  Y. 
5G5,  69  N.  E".  1130. 

A  misrecital  in  the  contract  of  the  ship- 
ment of  the  point  of  final  destination  of  the 
^oods  as  being  the  terminus  of  the  initial 
carrier's  line  will  not  render  such  carrier 
liable  for  a  loss  beyond  the  real  terminus  of 
its  line,  where  such  contract  expressly  stipu- 
lates that  the  carrier  undertakes  to  carry 
only  to  the  terminus  of  its  line,  and  there 
to  deliver  to  a  common  carrier  to  complete 
the  transportation,  and  expressly  limits  the 
carrier's  liability  to  its  own  line.  Swank  v. 
San  Antonio  &  A.  P.  R.  Co.  1  Tex.  Civ. 
App.  675,  23  S.  W.  249. 

In  Babcock  v.  Lake  Shore  &  M.  8.  R.  Co. 
49  N.  Y.  491,  reversing  43  How.  Pr.  2,  which 
was  an  action  a?ninst  a  terminal  carrier 
claiming  the  benefit  of  an  exemption  from 
liability  in  the  bill  of  ladin«r  issued  by  the 
initial  carrier,  the  court  held  that  an  ex- 
f)ress  acrreement  to  carry  to  the  terminus  of 
the  initial  carrier's  line,  and  deliver  there, 
upon  the  payment  of  freight  to  that  point, 
a  shipment  consigned  to  a  point  beyond  its 
own  line,  could  not  be  converted  into  a 
contract  for  through  carriage,  because  in  de- 
8cribin}sf  the  goods  the  marks  showing  their 
final  destination  are  inserted,  or  because  in 
making  the  contract  a  general  printed  form 
was  used  adapted  to  a  contract  for  through 
carriage,  and  containing  provisions  purport- 
ing to  be  made  for  the  benefit  of  all  the 
carriers  taking  part  in  the  transportation. 

But  a  clause  in  a  bill  of  lading  acknowl- 
edging the  receipt  to  be  forwarded  to  a 
8T>ecified  station  on  the  carrier's  line,  of  a 
shinment  consigned  to  a  point  beyond  such 
station,  which  was  the  terminus  of  its  road, 
has  been  held  not  to  show  an  express  con-  ' 
tract  to  forward  to  such  station,  and  no 
farther.  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Jaggerman,  115  HI.  407,  4  N.  E.  641. 

A  bill  of  lading  acknowledging  the  re- 
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ceipt  of  goods  consigned  to  a  poiiit  beyonil 
the  carrier's  line,  and  the  payment  of  the 
through  freight  rate  to  be  forwarded  to  its. 
agent  at  the  terminus  of  its  line,  does  not 
show  a  complete  contract  limiting  its  un- 
dertaking to  carriage  over  its  own  line,  so 
as  to  preclude  parol  testimony  of  an  under- 
taking to  carry  to  final  destination.  Balti- 
more &  P.  S.  6.  Co.  V.  Brown,  64  Pa.  77. 

A  bill  of  lading  which,  while  reciting  ii> 
the  body  of  the  instrument  that  the  carrier 
undertakes  to  forward  the  goods  to  the 
terminus  of  its  line,  shows  in  the  heading 
that  the  goods  were  destined  to  a  point  be- 
yond such  line,  and  does  not  contain  any 
restrictions  of  liability  against  any  contract 
which  the  carrier  may  have  entered  into 
with  respect  to  transportation  of  the  prop- 
erty to  its  ultimate  destination,  does  not 
show  the  extent  of  the  carrier's  undertaking, 
and  an  oral  agreement  for  through  trans- 
portation may  therefore  be  proved.  Salts- 
man  V.  New  York,  L.  E.  &  W.  R.  Co.  65 
Hun,  448,  20  N.  Y.  Supp.  361. 

Agreement  to  forward  to  nearest  point  to 
destination  reached  by  carrier's  line. 

Express  companies  frequently  stipulate  to  ' 
forward  only  to  the  nearest  point  to  desti- 
nation reached  by  the  company's  line,  and 
there  deliver  to  other  parties  for  further 
transportation.  This  is  an  undertaking  for 
carriage  over  the  carrier's  own  line  only. 
Penderj^ast  v.  Adams  Exp.  Co.  101  Mass. 
120;  Coates  v.  United  States  Exp.  Co.  45 
Mo.  238. 

An  express  company  does  not  undertake 
through  carriage  by  accepting  goods  directed 
to  a  point  beyond  its  own  line,  which  it 
agrees  to  forward  to  the  nearest  point  to 
destination  reached  by  it,  stipulating 
against  any  liability  for  default  or  negli- 
jjence  of  those  to  whom  it  might  deliver  the 
shipment  for  transportation  beyond  its  own 
route.  Gibson  v.  American  Merchants'" 
Union  Exp.  Co.  3  Thomp.  &  C.  501,  1  Hun» 
387. 

An  express  company  is,  beyond  its  own 
line,  a  forwarder  only,  where,  by  the  expresa 
terms  of  the  receipt  filled  up  by  the  ship- 
pers and  accepted  by  them,  it  undertook  to 
forward  only  to  the  nearest  point  to  dc^fi- 
nation  reached  by  it,  upon  the  condition, 
among  others,  that  it  was  not  to  be  liable 
for  any  default  or  negligence  of  any  person 
or  corporation  to  whom  it  might  aeliver 
the  shipment  at  any  point  off  its  own  route. 
American  Exp.  Co.  v.  Second  Nat.  Bank,  69 
Pa.  394,  8  Am.  Rep.  268. 

But  in  St.  John  v.  Southern  Exp.  Co.  1 
Woods,  612,  Fed.  Cas.  No.  12,228,  the  court 
said  that  a  provision  in  an  express  com- 
pany's receipt,  brought  home  to  the  ship- 
per, that  "this  company  is  to  forward  the 
same  to  its  agent  nearest  or  most  convenient 
to  destination  onlv,  and  then  to  deliver  the 
same  to  other  parties,  they  to  complete  the 
transportation,  such  delivery  to  terminate 
all  liability  of  this  company  for  such  pack- 
ages," should  be  construed  as  an  undertak- 
ing by  the  express  company  to  deliver  pack- ' 
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ages  at  any  point  upon  its  own  routes,  or 
upon  the  routes  of  any  other  company  with 
which  the  former  has  an  arrangement  by 
which  the  latter  is  to  forward  such  pack- 
ages for  a  pro  rata  share  of  the  freight,  such 
provision  operating  only  when  the  termi»ius 
of  its  own  ro\ite,  or  that  of  the  connecting 
company,  is  reached,  and  the  package  is  to 
go  to  a  place  beyond. 

And  in  White  v.  Weir,  33  App.  Div.  145, 
53  N.  Y.  Supp.  4G5,  which  was  an  action 
against  a  terminal  carrier  claiming  the 
benefit  of  a  limitation  of  liability  in  the 
bill  of  lading  issued  by  the  initial  carrier, 
it  was  held  that  a  through  contract  of  car- 
riage was  created  by  a  bill  of  lading  ac- 
knowledging the  receipt  of  goods  consigned 
to  a  point  beyond  the  carrier's  line,  to  be 
forwarded  to  its  agency  most  convenient  to 
destination,  and  there  delivered  to  other 
parties  to  complete  the  transportation,  and 
providing  that  the  stipulations  and  condi- 
tions contained  in  the  bill  should  extend  to, 
and  inure  to  the  benefit  of,  each  carrier  to 
whom  the  goods  might  be  intrusted,  nothing 
being  paid  to  the  initial  carrier  at  the  time, 
the  whole  charge  for  transportation  being 
collected  from  the  consignee  upon  delivery 
of  the  property. 

The  court,  in  Schutter  v.  Adams  Exp.  Co. 
5  Mo.  App.  316,  was  inclined  to  doubt 
whether  an  express  company,  by  stipulat- 
ing to  undertake  carriage  only  to  the  near- 
est agency  to  destination,  and  there  deliver- 
ing to  another  company  to  complete  the 
transportation,  can  defeat  its  liability  for 
loss  by  an  arrangement  with  such  other 
company  by  which  the  messenger  in  charge 
of  the  goods  ceases  to  be  the  agent  of  the 
first  carrier  at  a  certain  point,  and  there  be- 
comes the  agent  of  the  second  carrier,  both 
companies  running  together  as  common  car- 
riers over  one  continuous  route,  employing 
the  same  agents,  and  dividing  the  profits 
and  expenses  according  to  a  tariff  estab- 
lished between  themselves.  It  was  thought 
questionable  whether  the  second  company 
was  "another  company,"  within  the  meaning 
of  the  shipping  receipt. 

Carriage  to  destination  if  on  line,  otherwise 
delivery  to  connecting  carrier. 

Very  often  the  carrier's  agreement  has 
been  expressed  as  one  for  carriage  to  desti- 
nation if  on  its  own  line,  otherwise  for  de- 
livery to  the  next  connecting  carrier.  And 
this  is  the  contract  expressed  in  the  uniform 
bill  of  lading  approved  by  the  Interstate 
Commerce  Commission  on  June  27,  1908,  the 
exact  language  of  such  bill  being,  "said  com- 
pany agrees  to  carry  to  its  usual  place  of 
delivery  at  said  destination  if  on  its  road, 
otherwise  to  deliver  to  another  carrier  on 
the  route  to  said  destination."  See  14 
Inters.  Com.  Rep.  351. 

Provisions  of  this  character  have  usually 
been  construed  as  express  limitations  of  the 
carrier's  undertaking  to  one  for  carriage 
over  its  own  line.  Pennsylvania  Co.  v. 
Dickson,  31  Ind.  App.  451,  67  N.  E.  538; 
Skinner  v.  Hall,  60  Me.  477;  Plantation  No. 
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4  V.  Hall,  61  Me.  517;  Glazer  v.  Old  Do- 
minion S.  S.  Co.  113  N.  Y.  Supp.  979. 

Especially  is  this  true  when  the  contract 
also  stipulates  against  liability  for  loss  or 
damage  not  occurring  on  the  carrier's  line 
(Southern  R.  Co.  v.  V^aughn,  86  Miss.  307, 
38  So.  600;  Moody  v.  Southern  R.  Co.  79  S. 
U.  297,  60  S.  E.  711;  Stevens  v.  Lake  Shore 
&  M.  S.  R.  Co.  20  Ohio  C.  C.  41) ;  or  occur- 
ring after  the  goods  are  ready  for  delivery 
to  the  next  carrier  or  consignee  (American 
Hay  Co.  v.  Bath  &  H.  R.  Co.  85  N.  Y.  Supp. 
341;  American  Roofing  Co.  v.  Memphis  & 
C.  Packet  Co.  6  Ohio  N.  P.  146;  Dunbar  v. 
Charleston  &  W.  C.  R.  Co.  62  S.  C.  414,  40 
S.  E.  884). 

A  carrier  does  not  contract  to  carry  to 
its  final  destination  merchandise  consigned 
to  a  point  beyond  its  own  line,  where  the 
bill  of  lading  calls  for  transportation  to  a 
point  on  its  line,  and,  if  to  be  carried  fur- 
ther, for  delivery  to  a  connecting  carrier. 
Fairfield  v.  Pacific  Coast  S.  S.  Co.  3  Cal. 
App.  106,  84  Pac.  438. 

The  initial  carrier  does  not '  undertake 
transportation  beyond  its  own  line  under  a 
bill  of  lading  authorizing  the  delivery  of 
the  merchandise  to  another  carrier  on  the 
route  to  destination,  if  such  destination 
were  not  on  the  contracting  carrier's  own 
line.  Glazier  t.  Old  Dominion  S.  S.  Co.  53 
Misc.  290,  103  N.  Y.  Supp.  112. 

A  bill  of  lading  which  calls  for  transpor- 
tation to  destination  if  upon  the  carrier's 
line,  and  otherwise  to  the  place  where  the 
property  is  to  be  received  by  the  connecting 
carrier,  upon  the  terms  and  conditions  upon 
the  back  of  such  bill  of  lading,  among  which 
was  a  stipulation  that  after  the  good?  leave 
its  road,  the  carrier  is  to  be  held  as  a  for- 
warder only,  is  inconsistent  with  the  exist- 
ence of  a  contract  for  through  carriage. 
McEacheran  v.  Michigan  C.  R.  Co.  101  Midi. 
264,  59  N.  W.  612. 

There  are  a  few  cases  taking  a  different 
view  of  such  a  provision. 

Thus,  in  Elgin,  J.  &  E.  R.  Co.  v.  Bates 
Mach.  Co.  200  111.  636,  93  Am.  St.  Rep.  218, 
66  N.  E.  326,  affirming  98  111.  App.  311,  a 
bill  of  lading  by  which  a  carrier  guarantees 
a  through  freight  rate,  and  undertakes  the 
carriage  of  a  shipment  consigned  to  a  point 
beyond  its  own  line,  "to  destination  if  on  its 
road,  or  otherwise  to  the  place  on  its  road 
where  the  same  is  to  be  delivered  to  any  con- 
necting carrier,"  was  held  to  be  a  through 
freight  contract,  where  the  car  on  which  the 
shipment  was  loaded  was  treated  as  a 
through  car,  and  the  shipment  was  carried 
thereon  to  its  final  destination. 

A  bill  of  lading  for  a  shipment  consigned 
to  a  point  beyond  the  carrier's  line,  which 
recites  that  the  carrier  agrees  to  carry  the 
property  to  destination  if  on  its  line,  but, 
if  not,  and  the  carrier  guarantees  a  through 
rate  to  destination,  which  it  does,  then  it 
agrees  to  deliver  the  shipment  to  another 
carrier  on  the  route  to  destination,  but 
does  not  agree  to  carry  beyond  its  own  line 
or  be  responsible  beyond  its  line,  is  one  for 
through  transportation.  Central  American 
S.  S.  Co.  V.  Mobile  &  O.  R.  Co.  144  Mo.  App. 
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43,  128  8.  W.  822.  The  court  said:  "Con- 
sidering the  contract  as  a  whole,  we  regard 
it  as  one  for  through  transportation,  with 
an  abortive  attempt  to  restrict  the  responsi- 
bility of  the  initial  carrier  to  its  own  acts.'' 

And  see  also  supra,  Crockett  v.  St.  Louis 
&  H.  R.  Co.  147  Mo.  App.  347,  126  S.  W. 
24S;  Simmons  Hardware  Co.  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  140  Mo.  App.  130,  120  S.  W. 
663;  Blackmer  &  P.  Pipe  Co.  v.  Mobile  &  O. 
R.  Co.  137  Mo.  App.  133,  119  S.  W.  13; 
Blackmer  &  P.  Pipe  Co.  v.  Mobile  &  0.  R. 
Co.  137  Mo.  App.  479,  119  S.  W.  1. 

And  there  are  several  cases  that  so  hold, 
where  the  contract  was  made  for  the  benefit 
of  all  the  carriers  participating  in  the 
transportation. 

A  bill  of  lading  under  which  the  initial 
carrier  accepts  goods  consigned  to  a  point 
beyond  its  own  line,  takes  the  freight  for 
the  entire  distance,  and  stipulates  for  it- 
self and  connecting  carriers  conditions  on 
which  it  is  to  perform  the  service,  is  one 
for  through  transportation,  although  it  also 
provides  for  transportation  to  destination 
if  on  the  carrier's  own  line,  or  otherwise  to 
deliver  to  another  carrier'  on  the  route  to 
destination.  Hachadoorian  v.  Louisville  & 
N.  R.  Co.  128  App.  Div.  171,  112  N.  Y.  Supp. 
661. 

A  contract  for  through  transportation  is 
shown  by  the  acceptance  by  a  carrier  of 
goods  consigned  to  a  point  beyond  its  own 
Tine,  and  the  issuance  of  a  bill  of  lading 
which,  while  reciting  that  the  carrier 
agrees  to  carry  to  said  destination  if  on 
its  own  road,  or  otherwise  to  deliver  to 
another  carrier  on  the  route  to  destination," 
stipulates  that  each  carrier  concerned  in  the 
transportation  is  to  be  bound  by,  and  have 
the  benefits  of,  the  provisions  of  the  bill  of 
lading.  The  through  freight  was  named  in 
this  case,  and  the  connecting  carrier  re- 
ceived the  goods  under  the  term's  of  the  bill 
of  lading.  Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75,  61  S.  E.  1111. 

A  contract  to  carry  to  usual  place  of  de- 
livery at  destination  if  on  the  carrier's 
own  road,  otherwise  to  deliver  to  another 
carrier  on  the  route  to  destination,  binds 
such  carrier,  where  a  through  freight  charge 
is  made  and  paid  in  advance,  and  the  con- 
tract is  made  for  the  benefit  of  any  carrier 
en  route,  to  carry  to  final  destination 
though  beyond  its  own  line,  the  connect- 
ing carrier  being  its  agents  in  carrying  out 
the  contract.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  Mitchell  (Ind.)  91  N.  E.  735. 

This  decision  must  be  regarded  as  tacitly 
overruling  Lake  Shore  &  M.  S.  R.  Co.  v. 
Teeters  (Ind.  App.)  74  N.  E.  1014,  where 
a  contract  of  shipment  reciting  the  delivery 
of  property  consigned  to  a  point  beyond  the 
carrier's  line,  to  be  transported  to  destina- 
tion if  on  such  line,  otherwise  to  the  place 
where  the  shipment  is  to  be  received  by  the 
connecting  carrier;  and  that  the  shipment 
has  been  received  by  said  carrier  for  itself 
and  on  behalf  of  connecting  carriers  for 
transportation,  was  held  to  be  an  undertak- 
ing merely  to  deliver  to  the  next  connecting 
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carrier,  although  a  through  rate  was  named 
and  paid. 

But  a  contract  by  which  a  carrier  under- 
takes to  transport  goods  consigned  to  a 
point  beyond  its  own  line  to  a  designated 
point  on  such  line,  and,  "if  destined  be- 
yond, to  be  there  delivered  to  a  connecting 
carrier,  and  so  on  by  one  connecting  car- 
rier to  another  until  they  reach  the  station 
or  port  nearest  the  ultimate  destination," 
the  liability  of  each  carrier  to  terminate 
upon  proper  delivery  to  the  next  succeeding 
carrier,  each  carrier  being  bound  by,  and 
having  the  benefits  of,  all  the  conditions  in 
the  bill  of  lading,  which  recites  that  it  is 
signed  severally,  and  not  jointly,  for  the 
different  carriers  who  may  be  engaged  in 
the  transportation, — is  not  an  undertaking 
for  through  carriage.  Schwartz  v.  Panama 
R.  Co.  155  Cal.  742,  103  Pac.  196.  The  con- 
tract  also  provided  that  if  the  ultimate  des- 
tination was  beyond  the  point  for  which 
rates  were  named,  the  goods  might,  b^  the 
connecting  carrier  nearest  such  ultimate 
destination,  be  delivered  to  any  other  car- 
rier for  transportation  thereto,  which  car- 
rier should  be  the  agent  of  the  owner  or  con- 
signee; and  named  a  through  rate,  which 
was  not  to  be  prepaid,  but  of  which  each 
carrier  was  to  collect  his  portion  from  the 
next  succeeding  carrier,  the  whole  amount 
to  be  collected  by  the  terminal  carrier  from 
the  consignee  at  the  end  of  the  route.  These 
provisions  were  not  regarded  as  inconsist- 
ent with  the  theory  that  the  initial  carrier 
was  not  assuming  any  responsibility  beyond 
the  end  of  its  line.  See  also  supra,  II.  c,  4 
(d). 

Delivery  to   consignee   or  next   connecting 

carrier. 

Almost  identical  with  the  provision  last 
above  considered  is  a  clause  found  in  many 
shipping  contracts,  by  which  the  carrier 
undertakes  to  deliver  to  the  consignee,  or 
to  the  next  connecting  carrier  if  destined 
for  a  point  beyond  its  own  line.  This  is 
the  equivalent  of  an  express  agreement  to 
carry  over  its  own  line  only, — especially 
where  there  is  a  stipulation  restricting  its 
liability  to  its  own  line.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Richardson,  63  Kan.  157,  35 
Pac.  1114:  Atchison,  T.  &  S.  F.  R.  Co.  ▼. 
Canton  Mill.  Co.  70  Kan.  766,  79  Pac.  656; 
Smith  V.  Illinois  C.  R.  Co.  33  Pa.  Super. 
Ct.  643. 

A  contract  by  which  the  first  carrier, 
guaranteeing,  on  its  behalf  and  in  behalf  of 
the  other  carriers,  that  the  through  freight 
shall  not  exceed  a  certain  sum,  expressly 
undertakes  to  transport  the  freight  only 
over  its  own  line  to  its  own  freight  station, 
and  deliver  to  the  owner  or  consignee,  or,  if 
to  be  forwarded  beyond  its  own  line,  to  the 
company  whose  line  may  be  considered  part 
of  the  route  to  the  place  of  destination,  and 
stipulates  that  its  responsibility  shall  cease 
at  the  station  where  the  goods  are  deliv- 
ered to  such  person  or  carrier, — is  not  an 
undertaking  to  deliver  the  goods  at  their 
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ultimate  destination.  Schneider  v.  Evans, 
25  Wis.  241,  3  Am.  Rep.  56. 

But  in  Illinois  a  contract  of  shipment  is 
a  through  contract,  so  as  to  extend  the  car- 
rier's liability  to  loss  beyond  its  own  line, 
where  tne  bill  of  lading  states  that  it  is  n 
"through  freight  contract,"  and  freight  so 
received  is  never  unloaded  or  delivered  at 
the  carrier's  terminal,  but  is  forwarded  to 
its  final  destination  in  the  same  cars  in 
which  it  is  received,  although  the  bill  re- 
cites the  carrier's  undertaking  as  one  to 
transport  over  the  carrier's  line  to  its 
terminus,  and  there  deliver  to  consignee  or 
owner  or  to  such  company,  if  to  be  forward- 
ed beyond  its  line,  whose  line  may  be  con- 
sidered a  part  of  the  route  to  the  place  of 
destination,  it  being  distinctly  understood 
that  responsibility  should  cease  at  the  sta- 
tion where  so  delivered;  and  although  it 
further  states  that  its  responsibility  as  a 
common  carrier  begins  on  the  removal  of 
the  goods  from  the  depot  on  the  company's 
cars,  and  terminates  when  unloaded  from 
the  cars  at  the  place  of  delivery.  Toledo, 
P.  &  W.  R.  Co.  v.  Merriman,  62  111.  123, 
4  Am.  Rep.  690. 

The  California  Southern  R.  Company  was 
held  in  Germain  Fruit  Co.  v.  California 
Southern  R.  Co.  133  Cal.  42G,  65  Pac.  948, 
to  have  contracted  to  transport  beyond  its 
own  line  a  shipment  consigned  to  Chicago 
(a  point  beyond  such  line),  where  Chicago 
was  the  only  station  designated  in  the 
hill  of  lading,  by  which  the  company  agreed 
to  carry  the  freight  "to  the  company's 
freight  station  as  designated  below,"  and 
deliver  such  freight  to  the  consignee  at  such 
station,  or  to  a  carrier,  if  destined  to  a 
point  beyond,  whose  line  may  be  considered 
a  part  of  the  route  to  the  place  of  destina- 
tion, and  by  which  it  guaranteed  that  the 
freight  rate  to  ChicaJ^o  should  not  exceed  a 
specified  sum,  although  the  bill  of  lading 
also  stated  that  it  was  understood  that  the 
responsibility  of  the  company  as  a  common 
carrier  should  cease  at  the  station  where 
the  freight  was  delivered  to  the  consignee 
or  carrier. 

Stipulations  as  to  goods  consigned  to  points 
beyond  the  limits  of  local  delivery. 

English  and  Canadian  railway  companies 
receiving  goods  "to  be  sent"  to  a  specific 
station  on  another  line,  and  there  delivered 
to  consignee  or  his  agent,  frequently 
stipulate  that  goods  consigned  to  persons 
resident  beyond  the  limits  of  the  carrier's 
local  regulations  for  the  delivery  of  goods 
from  the  different  stations  on  its  railway 
will  be  forwarded  to  destination  by  public 
carrier  or  otherwise  as  opportunity  offers, 
but  that  delivery  will  be  complete,  and  the 
responsibility  of  the  company  will  be  con- 
sidered to  have  ceased,  when  such  other  car- 
riers shall  have  received  the  goods  for  fur- 
ther conveyance,  and  that  the  company  shall 
not  be  liable  "beyond  their  said  limits." 
Notwithstanding  these  provisions  the  car- 
rier's undertaking  ia  one  for  through  car- 
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riage,  since  the  condition  applies  only  to 
consignments  to  a  station  on  the  initial 
carrier's  line  for  persons  living  beyond  tli« 
local  limits  for  delivery,  and  relates  to  de- 
livery only  by  the  company  itself  of  goods 
cai'ried  on  its  own  line,  and  not  to  the 
transmission  of  goods  by  another  continuous 
line  of  railway.  Bristol  &  E.  R.  Co.  v.  Col- 
lins, 7  H.  L.  Cas.  194,  5  Hurlst.  &  N.  969, 
reversing  1  Hurlst.  &  N.  517,  which  reversed 
11  Exch.  790. 

This  case  was  followed  in  Grand  Trunk 
H.  Co.  v.  McMillan,  16  Can.  S.  C.  543,  af- 
firming 15  Ont.  App.  Rep.  14,  where  the 
shipping  contract  varied  but  little  from 
liiat  considered  by  the  House  of  Lords,  ex- 
cept that  it  contained  an  additional  clause 
to  the  effect  that  the  carrier  shall  not  be 
reapouRible  for  anv  loss  or  damage  occur- 
ring  after  the  goods  arrived  at  the  station 
or  point  on  tne  line  nearest  to  the  points  or 
places  to  which  they  were  consigned,  or  be- 
yond its  limits. 

A  condition  almost  identical  with  that 
considered  in  Grand  Trunk  R.  Co.  v.  McMil- 
lan, supra,  was  held,  in  Armstrong  v.  Gra^d 
Trunk  R.  Co.  18  N.  B.  445,  to  limit  the  car- 
rier's undertaking  for  carriage  to  ita  own 
line.  • 

A  somewhat  similar  condition  was  con- 
sidered in  Harris  v.  Grand  Trunk  R.  Co.  15 
R.  I.  371,  5  Atl.  305,  where  it  was  held  that 
a  special  contract  to  carry  to  final  destina- 
tion was  not  shown  by  a  bill  of  lading  ac- 
knowledging the  receipt  of  goods  consigned 
to  a  point  beyond  the  carrier's  line,  to  be 
sent  subject  to  the  condition,  among  others, 
that  where  goods  are  addressed  to  con- 
signees beyond  places  at  which  the  company- 
has  stations,  the  delivery  of  the  goods  by 
the  company  will  be  considered  complete, 
and  all  responsibility  shall  cease  when  the 
other  carrier  shall  have  received  notice  that 
the  company  is  prepared  to  deliver  tlte  goods 
to  such  carrier  for  further  transportation, 
but  that  the  agreement  was  one  to  carry  to 
the  terminus  of  the  carrier's  line  only,  ana 
there  forward  the  goods  over  the  other 
roads. 

A  carrier  receiving  goods  consip;ned  to  s 
point  beyond  its  own  line  undertakes  car- 
riage only  over  its  own  line,  and  delivery 
to  the  connecting  carrier,  where  the  con- 
tract of  shipment  stipulates  that  the  goods 
addressed  to  consignees  at  points  beyond 
the  carrier's  line,  resnectinpr  which  no  di- 
rections to  the  contrary  sha^l  have  been  re- 
ceived, will  be  forwarded  to  destination  by 
carrier,  or  otherwise  as  opportunity  may 
offer,  without  any  claim  for  delay  or  want 
of  opportunity  to  forward,  and  that  deliv- 
ery will  be  complete,  and  the  responsibil- 
ity of  the  company  cease,  when  succeeding 
carriers  shall  have  received  notice  that  it  is 
prepared  to  deliver  the  goods  for  further 
transportation,  it  beinq  expressly  agreed 
that  the  company  shall  not  be  responsible 
for  any  loss,  damage,  or  detention  that  may 
occur  after  such  notice,  or  bevond  its  line. 
Kejaran  v.  Grand  Trunk  R.  Co.  61  N.  H.  579. 
And  see  also  infra,  II.  f,  1. 
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Unfilled  blanks. 

I'he  prima  facie  undertaking  for  through 
transportation,  arising  from  tiie  receipt  by 
a  carrier  of  a  shipment  consigned  to  a  town 
beyond  its  own  lines,  is  not  overcome  by  n 
clause  in  the  bill  of  lading  by  which  the 
carrier  undertakes  to  deliver  the  consign- 
ment "at station."     Fortier  v. 

Pennsylvania  Co.  18  111.  App.  200. 

An  indorsement  on  the  bill  of  lading  of 
the  final  destination  of  freight  tendered  for 
transportation,  which  is  beyond  the  termi- 
nation of  the  carrier's  line,  and  the  stipula- 
tion that  it  shall  go  "on  the  fastest  pas- 
senger train  service,''  do  not  import  an  un- 
dertaking to  carry  to  destination,  but  only 
to  deliver  to  the  connecting  carrier,  where  the 
bill  oi  lading  expressly  states  that  the  car- 
rier will  not  be  liable  for  losses  beyond  its 
own  line,  and  the  blank  for  the  destination 
in  the  body  of  the  contract  is  left  unfilled, 
in  accordance  with  an  express  direction  that 
it  shall  not  be  filled  by  a  point  "not  on  the 
lines  of  this  system,"  and  contains  a  clause 
in  effect  that,  if  such  freight  is  to  be  for- 
warded beyond  the  lines  of  the  company,  it 
is  to  be  delivered  to  such  company  or  car- 
rier whose  line  may  be  considered  a  part  of 
the  route  to  the  place  of  destination.  Taffe 
▼.  Oregon  R.  &  NaT.  Co.  41  Or.  64,  58  L.R.A. 
187,  67  Pac.  1015,  68  Pac.  732. 

t^e  also  supra,  Blackmer  &  P.  Pipe  Co. 
y.  Mobile  &  0.  R.  Co.  137  Mo.  App.  133, 
119  S.  \y.  13;  Blackmer  &  P.  Pipe  Co.  v. 
Mobile  &  O.  R.  Co.  137  Mo.  App.  479,  119 
S.  W.  1 ;  infra,  Scott  County  Mill.  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  127  Mo.  App.  80, 
104  S.  W.  924;  Detroit  &  B.  C.  R.  Co.  v. 
McKenzie,  43  Mich.  609,  5  N.  W.  1031. 
And  see  also  supra,  II.  c,  4   (b). 

Privilege  of  reshipment. 

The  privilege  of  reshipment  reserved  to  a 
carrier  by  water,  in  his  contract  of  ship- 
ment, does  not  restrict  the  carrier's  under- 
taking, in  case  he  chooses  to  exercise  such 
privilege,  to  that  part  of  the  voyage  covered 
by  his  own  vessel.  Dunseth  v.  Wade,  3  111. 
286;  Hirsch  v.  Leathers,  23  La.  Ann.  50; 
Little  V.  Semple,  8  Mo.  99,  40  Am.  Dec. 
123;  Whitesldes  ▼.  Russell,  8  Watts  &  S. 
44. 

On  the  effect  of  shipper's  reservation  of 
privilege  of  reshipment,  see  supra,  IL  c,  4 
(e). 

Unloading  at  terminus. 

The  undertaking  of  a  carrier  under  a 
shipping  receipt  acknowledging  the  receipt 
of  freight  marked  for  a  point  beyond  its 
own  line  extends  only  to  the  unloading  of 
the  cars  at  the  terminus  of  its  road,  where 
it  contains  a  stipulation  that  the  responsi- 
bility of  the  carrier  is  to  terminate  when 
the  goods  are  unloaded  from  the  cars, 
which  cannot  be  interpreted  as  meaning  un- 
loading at  the  place  of  final  destination,  bo- 
cause  of  a  further  provision  contemplatinri^ 
that  the  property  might,  in  certain  con- 
tingencies, be  transported  a  part  of  the 
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distance  by  water.    McCann  v.  Baltimore  & 
O.  R.  Co.  20  Md.  202. 

Limiting  liability  to  carrier's  own  line. 

There  is  some  conflict  between  the  cases 
over  the  question  whether  a  stipulation  in 
a  shipping  contract  against  liability  for  loss 
or  daiuage  not  happening  on  its  own  line  is 
the  equivalent  of  an  agreement  to  carry  the 
property  over  the  carrier's  own  line  only. 

Where  the  original  undertaking  is  in 
doubt,  a  stipulation  of  the  carrier  not  to 
be  liable  for  loss  or  damage  not  occurring 
on  its  own  line  may  be  evidence  of  the  in- 
tention of  the  parties  to  contract  for  car- 
riage only  on  such  line.  McCaun  v.  Eddy, 
133  Mo.  69,  36  L.R.A.  110,  33  S.  W.  71. 

The  effect  of  a  clause  in  a  bill  of  lading, 
providing  that  the  legal  remedy  for  all  loss 
or  damage  occurring  in  transit  shall  be 
against  the  carrier  in  whose  custody  the 
freight  may  actually  be  at  the  time,  as  tend- 
ing to  show  an  agreement  to  carry  over  its 
own  line  only,  is  nullified  by  the  further 
provision  that  the  exceptions  from  liabil- 
ity made  by  the  connecting  carriers  shall 
operate  in  the  carriage  by  them  as  though 
inserted  therein.  Eckles  ▼.  Missouri  P.  R. 
Co.  72  Mo.  App.  296. 

A  stipulation  that  the  carrier  shall  be 
liable  only  for  losses  occurring  while  the 
property  is  in  its  actual  custody,  and  on 
its  own  road,  does  not  show  that  the  carrier 
confined  its  undertaking  to  carriage  over  its 
own  line,  where  a  through  freight  rate  was 
collected,  the  property  consigned  to  the  ship- 
per witn  directions  to  notify  a  specified  per- 
son at  final  destination,  and  the  bill  of  lad- 
ing recites  neither  the  point  where  the  ship- 
ment was  received  nor  the  destination,  and 
provides  that  the  responsibility  of  the  car- 
rier issuing  it  should  terminate  on  arrival 
of  the  property  at  the  station  or  place  of  de- 
livery. Scott  County  Mill.  Co.  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  127  Mo.  App.  80,  104  S.  W. 
924. 

A  stipulation  in  what  purports  to  be  a 
through  bill  of  lading,  liniiting  the  carrier's 
liability  to  its  own  line,  qualifies  the  re- 
sponsibility of  the  carrier,  without  affecting 
the  carriage  of  the  shipment  as  a  through 
shipment.  Missouri  P.  R,  Co.  v.  Sherwood, 
T.  &  Co.  84  Tex.  125,  17  L.R.A.  643,  4 
Inters.  Com.  Rep.  240,  19  S.  W^  455. 

Other  cases  apparently  make  such  a  stipu- 
lation decisive,  if  the  contract  of  shipment 
does  not  expressly  call  for  through  carriage. 

A  clause  in  a  bill  of  lading  to  the  effect 
that  the  carrier  assumes  no  other  responsi- 
bility as  to  the  property  received  than  such 
as  may  be  incurred  on  its  own  road  is  a 
positive  stipulation  that  the  carrier  docs 
not  agree  to  carry  beyond  the  terminus  of 
its  own  road.  It  is  not  an  agreement  to 
carry  beyond  such  terminus,  with  a  stipu- 
lation that  it  shall  not  be  liable  for  injury 
hnppening  beyond  that  point.  Mulligan  v. 
Illinois  C.  R.  Co.  36  Iowa,  181,  14  Am.  Rep. 
514. 

A  carrier  which  receives  goods  for  a  desti-. 
nation  beyond  its  line,  but  makes  no  express 
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agreement  to  transport  tliem  to  that  point, 
expressly  stipulating  that  its  responsibil- 
ity as  a  common  carrier  is  to  cease  at  the 
station  where  the  freight  leaves  its  line, 
when  such  property  is  to  be  delivered  to  u 
connecting  carrier,  undertakes  to  transport 
the  goods  only  to  the  point  of  connection 
with  the  succeeding  carrier,  and  deliver  to 
such  carrier,  although,  by  virtue  of  its 
through  traffic  arrangements,  it  receives 
more  than  its  usual  local  rate,  and  contracts 
for  a  through  rate,  and  that  the  other  lines 
on  the  throuflfh  route  shall  have  the  benefit 
of  all  exceptions  and  conditions  in  the  bill 
of  lading  Hoffman  v.  Union  P.  R.  Co.  8 
Kan.  App.  379,  66  Pac.  331. 

A  bill  of  lading  cannot  be  construed  as  n 
contract  for  carriage  to  a  place  beyond  the 
carrier's  line,  where  such  bill  expressly  re- 
cites that  when  the  shipment  is  to  pass  over 
more  than  one  road  to  reach  its  destination, 
that  company  upon  whose  road  any  damage 
should  occur  shall  alone  be  liable  therefor. 
Ortt  v.  Minneapolis  &,  St.  L.  R.  Co.  36  Minn. 
396,  31  N.  W.  519. 

-  The  initial  carrier's  undertaking  was  said, 
in  Central  R.  Co.  v.  Chicago  Varnish  Co. 
(Ala.)  53  So.  832,  to  be  to  carry  safely  the 
goods  to  its  own  terminal,  and  there  put 
them  in  due  course  of  shipment  over  the 
line  of  the  next  connecting  carrier,  under  a 
bill  of  lading  containing  a  stipulation  ex- 
empting the  first  carrier  from  liability  for 
loss  or  damage  occurring  beyond  its  own 
terminal. 

A  receipt  issued  by  a  Canadian  railway 
company,  and  signed  by  the  shipper,  for 
goods  to  be  forwarded  to  New  York  subject 
to  its  rules  and  regulations,  does  not  import 
a  contract  to  carry  beyond  the  carrier's  own 
line,  which  terminated  at  the  frontier,  where 
one  of  the  conditions  was  that  when  goods 
are  intended,  after  being  conveyed  by  the 
carrier,  to  be  forwarded  by  some  other  rail- 
way company  or  conveyance  to  final  desti- 
nation, the  first  carrier  will  not  be  respon- 
sible for  such  articles  after  they  are  deliv- 
ered to  the  succeeding  carrier.  Rogers  v. 
Great  Western  R.  Co.  16  U.  C.  Q.  B.  389. 

Naming  a  place  beyond  the  carrier's  line 
in  the  receipt  clause  of  the  bill  of  lading, 
as  the  destination  of  the  goods,  does  not 
conflict  with  the  express  stipulation  that  the 
carrier's  liability  as  such  shall  cease  at  its 
terminus,  nor  with  a  provision  that,  if  nec- 
essary to  transport  the  goods  over  the  line 
of  any  other  carrier,  delivery  to  such  car- 
rier may  be  made,  and  that  the  receiving 
carrier  shall  not  be  liable  for  the  fraud  and 
negligence  of  such  other  carrier.  There  is  no 
contradiction,  ambiguity,  or  uncertainty  in 
the  terms  of  such  bill  of  lading,  but  on  the 
contrary  it  is  apparent  from  all  its  pro- 
visions that  the  carrier's  liability  as  such 
would  cease  at  the  end  of  its  route.  Keller 
v.  Baltimore  A  0.  R.  Co.  196  Pa.  57,  46  Atl. 
261. 

The  contract  of  the  initial  carrier,  a 
steamship  company,  was  held  in  Cumnriinf» 
V.  Great  Northern,  M.  S.  &  L.  Joint  R.  Co. 
[1894]  Ir.  Exch.  208,  which  was  an  action 
against  a  connecting  railway  for  injuries  to 
31  L.R.A.(N.S.) 


live  stock  on  other  lines,  to  be  one  to  carry 
only  to  the  end  of  its  own  line,  where  it 
gave  the  freight  as  covering  only  the  car- 
riage by  water,  and  stated  that  it"  live  stock 
are  booked  through,  or  addressed  for  any 
place  beyond  the  port  of  tlie  steamer's  des- 
tination, the  carrier  siiall  not  be  liable  for 
loss  or  damage  after  landing  at  the  quay 
or  wharf,  altuoiigh  the  contract  also  gave 
the  initials  of  the  connecting  railway  car- 
rier, and  stated  the  ultimate  destination. 

It  is  probably  true,  said  the  court  in  De- 
troit &  B.  C.  R.  Co.  v.  McKenzie,  43  Mich. 
609,  5  N.  \V.  1031,  that  a  carrier's  obliga- 
tion is  to  transport  the  goods  only  over  its 
own  road,  and  deliver  them  to  a  connectiu;; 
line  at  the  point  of  intersection,  under  a 
bill  of  lading  acknowledging  the  receipt  of 
goods  marked  for  a  point  beyond  its  owii 
line  for  transportation  by  the  carrier  to  its 

"warehouse  at  ,"  and  containing 

stipulations  that  goods  consigned  to  a  place 
beyond  the  carrier's  line  will  be  sent  for- 
ward by  another  carrier  in  the  usual  man- 
ner, the  tirst  carrier  acting  as  agent  of  the 
consignor  or  the  consignee,  and  that  the  car- 
rier will  not  be  liable  for.  loss  or  damage 
after  the  goods  have  been  sent  from  any 
irarehouse  or  station  of  such  carrier. 

A  contract  to  forward  a  shipment  to  a 
point  beyond  the  carrier's  line,  charges  to  be 
collected  on  delivery,  with  stipulations  that 
the  carrier  assumes  no  liability  beyond  its 
own  rails,  and  will  not  be  responsible  for 
delays  or  damages  from  unavoidable  causes, 
cannot  be  construed  as  an  undertaking  to 
carry  to  final  destination,  but  is  an  under- 
taking to  transport  the  goods  only  to  the 
nearest  connecting  line  by  the  usual  route 
to  final  destination,  and  to  deliver  to  such 
line  to  complete  the  transportation.  Dun- 
bar V.  Port  Roval  ^  A.  R.  Co.  30  S,  C.  110, 
31  Am.  St.  Rep.  860,  15  S.  E.  357. 

A  carrier  is  not  liable  for  a  loss  beyond 
its  own  line,  under  a  shipping  agreement  by 
which  it  agrees  to  transport  over  its  own 
line  a  shipment  marked  for  a  place  beyond 
such  line,  and  to  forward  it  to  destination 
as  agent  for  the  shipper,  the  bill  of  ladin«r 
containing  stipulations  that  the  responsibil- 
ity of  any  carrier  shall  cease  as  scon  as  the 
property  is  ready  for  delivery  to  the  next 
carrier  or  consignee,  and  that  each  carrier 
shall  be  liable  for  loss  or  damage  occurring 
only  on  its  own  line.  Richmond,  N.  I.  & 
B.  R.  Co.  v.  Richardson,  19  Ky.  L.  Rep. 
1495,  43  S.  W.  465. 

A  bill  of  lading  by  which  the  carrier  ac- 
knowledged the  receipt  of  goods  consigned 
to  a  point  beyond  its  own  Tines,  to  be  for- 
warded to  such  point  subject  to  various 
conditions,  among  which  are  that  the  goods 
may  be  delivered  to  connecting  lines  for 
transportation  to  their  destination,  where- 
upon the  contracting  carrier's  liability 
ceases,  and  that  the  liability  of  the  for- 
warding carriers  ceases  on  delivery  to  the 
next  connecting  carrier,  and  that  of  the 
delivering  carrier  ceases  on  delivery  at  the 
station  or  depot  of  delivery,  imports  an 
undertakin&:  to  transport  only  over  its  own 
line,  and  deliver  to  the  succeeding  carrier. 
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Brunk  v.  Ohio  &  K..R.  Co.  127  Ky.  304, 
105  S.  W.  443. 

An  agi'eement  by  a  carrier  receiving  a 
shipment  consigned  to  a  point  beyond  its 
own  line,  which  recites  that  it  is  made  by 
the  carrier  and  its  connecting  lines,  and 
stipulates  for  transportation  by  it  to  its 
terminus,  and  that  all  liability  shall  cease 
at  that  point,  and  that  the  car  in  which  the 
shipment  is  made  will  be  transferred  to 
all  necessary  connecting  lines,  is  not  a  con- 
tract on  its  part  for  through  shipment;  and 
such  limitations  are  upon  its  undertaking, 
and  not  attempts  to  limit  its  liability  by 
reason  of  such  undertakinof.  Louisville  k 
N.  R.  Co.  V.  Chestnut  115  Ky.  43.  72  S.  W. 
351.  The  court  distineiiished  Ireland  v. 
Mobile  &  O.  R.  Co.  106 'Ky.  400,  49  S.  W. 
IRS.  453.  where  a  stipulation  that,  in  case 
of  loss,  that  carrier  alone  shall  be  held  re- 
sponsible in  whose  actual  custody  the  goods 
were  when  the  loss  occurred,  was  regarded  as 
showing  a  knowledge  or  concession  on  the 
part  of  the  first  carrier  of  its  liability  as 
a  through  shipper,  instead  of  being  indica- 
tive of  a  contract  of  shipment  limited  to 
its  own  line,  on  the  ground  that  the  initial 
carrier  was  there  the  only  contracting  party, 
and  that  therefore  the  court  in  that  case 
reached  the  conclusion  that  it  alone  must 
have  been  referred  to  in  the  undertakinj? 
for  transportation  by  that  carrier,  "and 
thence  by  steamboat,  railroads,  and  for- 
warding lines  with  which  it  connects." 

A  notice  on  the  margin  of  a  railway  re- 
ceipt, that  goods  consigned  to  any  place  be- 
yond the  company's  line  will  be  sent  forward 
by  a  carrier  in  the  usual  manner,  the  com- 
pany acting  for  that  purpose  as  the  agent 
of  the  consignor  or  consignee,  and  hot  as 
carrier,  and  that  the  company  will  not  be 
responsible  for  any  loss,  damage,  or  injury 
to  the  property  after  the  same  shall  have 
been  sent  from  its  warehouse  or  station,  al- 
though it  might  not  limit  the  liability  im- 
posed by  a  specific  through  contract,  tends 
to  rebut  any  inference  of  such  a  contract 
from  the  receipt  of  goods  marked  for  a  place 
beyond  its  line.  Myrick  v,  Michigan  C.  R. 
Co.  107  U.  .8.  102,  27  L.  ed.  325,  1  Sup. 
Ct.  Rep.  425. 

The  attention  of  the  reader  is  called  to 
the  fact  that  in  many  other  cases,  as  ap- 
pears from  the  discussion  supra,  the  con- 
tract of  shipment  contained  stipulations 
limiting  liability  to  the  carrier's  own  line, 
although  the  precise  question  here  con- 
sidered may  not  have  been  involved.  And 
see  infra,  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
N.  K.  Fairbanks  &  Co.  33  C.  C.  A.  611,  62 
U.  S.  App.  231.  90  Fed.  467. 

An  agreement  that  a  carrier  shall  be  lia- 
ble for  loss  or  damage  occurring  only  on  its 
own  line  is  not  the  equivalent  of  an  ex- 
press contract  to  carry  the  property  only 
over  its  own  line,  which  is  essential,  under 
the  Missouri  statute  (see  supra,  II.  b,  2  (a) 
(1)),  to  relieve  a  carrier  from  liability  for 
negligence  of  a  connecting  line,  where  it 
has  received  goods  for  transportation 
marked  for  a  point  beyond  such  line.  Mc- 
Cann  v.  Eddy,  133  Mo.  59,  35  L.R.A.  110, 
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I  33  S.  W.  71,  disapproving  dictum  to  the 
contrary  in  Dimmitt  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.  103  Mo.  433,  15  S.  W.  701, 
which  was  followed  in  Hance  v.  Wabash 
Western  R.  Co.  66  Mo.  App.  476,  holding 
that  a  carrier  entering  into  an  undertaking 
for  through  carriage  might  make  a  valid 
stipulation  limiting  liability  for  losses  to 
its  own  line,  which  was  regarded  as  equiva- 
lent to  a  contract  to  carry  the  property 
only  over  its  own  line,  and  required  no 
other  consideration  to  support  it  than  the 
contract  of  shipment. 

The  initial  carrier  undertakes  through 
transportation,  under  the  Missouri  statute,, 
where  the  bill  of  lading  recites  an  agree- 
ment to  transport  the  shipment  to  final 
destination,  provides  that  the  carrier  should 
be  held  liable  for  loss  or  damage  only  on 
its  own  line,  and  that  its  duty  and  liability 
should  cease  on  delivery  to  a  connecting 
line.  Ingwersen  v.  St.  Louis  &  H.  R.  Co. 
116  Mo.  App.  139,  92  S.  W.  357. 

The  undertaking  in  a  bill  of  lading  to 
transport  live  stock  to  a  specified  destina- 
tion beyond  its  ow^n  line,  at  a  through  rate, 
is  one  for  through  carriage,  notwithstand- 
ing further  stipulations  that  if  the  destina- 
tion be  on  the  contracting  carrier's  line, 
it  agrees  to  deliver  the  stock  at  that  point, 
but,  if  located  beyond  such  line,  it  agrees 
to  deliver  to  the  next  connecting  carrier, 
and  that  it  is  understood  and  ligreed  that 
it  shall  be  held  liable  for  loss  or  damage 
occurring  only  on  its  own  line  and  while 
the  stock  is  in  its  actual  custody,  and  that 
its  duty  and  liability  shall  absolutely  cease 
and  terminate  on  delivery  to  the  next  con- 
necting line.  Farmers*  Bank  v.  St.  Louis 
&  H.  R.  Co.  119  Mo.  App.  1,  95  S.  W.  286. 

A  bill  of  lading  acknowledging  the  re- 
ceipt  of  a  shipment  "for  delivery"  to  the 
consignees  at  final  destination,  which  was 
a  point  beyond  the  carrier's  line,  and  con- 
taining a  shipping  direction  stating  that 
the  shipment  is  "from"  the  initial  point  of 
shipment  **to"  the  final  destination,  via  a 
specified  connecting  line  at  an  intermediate 
point,  is  one  for  through  carriage,  notwith- 
standing a  stipulation  exempting  the  first 
carrier  from  liability  beyond  its  own  line. 
Lord  &  B.  Co.  v.  Texas  &  N.  O.  R.  Co. 
(Mo.  App.)   134  S.  W.  111. 

Stating  in  the  shipping  receipt  that  the 
carrier  will  not  be  responsible  beyond  sta- 
tions on  its  road  is  not  the  equivalent  of 
a  stipulation  to  carry  only  on  its  own  line, 
which  is  necessary  under  the  Missouri  stat- 
ute in  order  to  escape  such  liability,  when 
receiving  goods  consif^icd  to  a  point  be- 
vond  its  own  line.  Western  Sash  &  Door 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  177  Mo. 
641,  76  S.  W.  998. 

A  provision  in  a  contract  of  shipment 
that  the  remedy  for  loss  or  damage  shall 
be  against  the  carrier  in  whose  custody  the 
property  may  actually  be  at  the  time,  it 
being  understood  that  the  initial  carrier, 
in  receiving  the  property,  assumes  no  other 
responsibility  for  its  safety  or  safe  carriage 
than  may  be  incurred  on  its  own  road,  does 
not,  in  Missouri,  change  an  agreement  which 
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otherwise  would  be  one  for  through  car- 
riage, into  a  contract  to  carry  the  floods 
only  to  the  end  of  its  own  line.  Missouri 
P.  R.  Co.  v.  Baden,  80  Kan.  405,  102  Pac. 
502. 

Judgment  against  a  terminal  carrier  for 
loss  occurring  on  its  own  line  was  refused 
in  Coxon  v.  Great  Western  R.  Co.  5  Hurlst. 
&  N.  274,  because  the  contract  of  the  initial 
carrier  was  regarded  as  one  for  through 
•carriage,  notwithstanding  a  stipulation 
-against  liability  for  any  loss  on  a  connect- 
ing line.  This,  the  court  said,  wns  a  re- 
fusal to  be  liable  for  damage,  but  not  a 
refusal  to  carry. 

A  similar  case  is  Grordon  v.  Great  West- 
ern R.  Co.  34  U.  C.  Q.  B.  224,  where  the 
court  affirmed  a  judgment  of  nonsuit  in  an 
action  against  the  terminal  carrier  on  whose 
line  the  loss  occurred,  because  it  was  of  the 
opinion  that  the  bill  of  lading  showed  a 
through  contract  on  the  part  of  the  initial 
carrier.  The  bill  in  this  case  contained 
a  heading,  "Contract  for  through  rate," 
und  gave  the  shipping  marks  as  for  a  con- 
signee nt  a  point  beyond  the  carrier's  line, 
via  the  connecting  line,  but  also  stipulated 
that,  in  case  of  loss  or  damage,  that  car- 
rier alone  should  be  held  responsible  in 
whose  actual  custody  the  shipment  was  at 
the  time.  On  a  second  appeal  the  addi- 
tional fact  appeared  that  all  the  considera- 
tion paid  was  for  carriage  on  the  initial 
•carrier's  line,  which,  together  with  a  clause 
in  the  bill  of  lading  that  the  carrier  should 
not  be  held  liable  for  loss  or  damage  after 
the  shipment  wns  receipted  for  in  good  or- 
<ler  by  the  next  carrier,  caused  the  court 
to  hold  that  the  contract  was  to  carry  only 
over  its  own  line.    25  U.  C.  C.  P.  488. 

Miscellaneous. 

A  bill  of  lading  acknowledging  the  re- 
<!eipt  by  a  railway  carrier  of  goods  con- 
signed to  a  transatlantic  port,  naming  a 
throu^fh  fre}tr^^t  rate,  iinports  an  undertak- 
ing for  through  carriage,  although  it  pur- 
ports to  be  sisfned  by  "an  agent  on  behalf 
of  the  railway  company  and  V\e  steamship 
company  "severally,  and  not  jointly,"  and 
states  that  the  goods  were  to  be  carried  to 
the  railway  terminus,  and  thence  by  the 
steamship  line  to  final  destination.  Euston 
iL  Co.  V.  Erie  R.  Co.  147  111.  App.  694. 

A  bill  of  lading  by  which  the  initial  car- 
rier, naming  a  through  rate,  undertook  the 
ti'ansportation  for  itself  and  certain  lines 
Rpecilically  named,  "severally,  and  not  joint- 
ly," expressly  stipulating  that  the  liability 
of  each  carrier  shall  terminate  upon  proper 
delivery  to  the  next  succeeding  carrier,  and 
that  each  shall  be  liable  exclusively  for  any 
loss  occurring  while  the  goods  are  in  its 
custody,  is  not  an  engagement  by  the  initial 
carrier  for  the  safe  carriage  of  the  goods 
to  their  ultimate  destination,  though  be* 
vond  the  end  of  its  line.  Cincinnati,  N.  O. 
A  T.  P.  R.  Co.  V.  N.  K.  Fairbanks  &  Co. 
3,3  C.  C.  A.  Oil,  62  U.  S.  App.  231,  90  Fed. 
407. 

The  obligation  to  deliver  at  St.  Joseph, 
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Missouri,  or  at  least  to  the  Missouri  Pacific 
PailroRd  Company  on  the  west  side  of  the 
Mississippi  river,  under  a  bill  of  lading 
acknowledging  the  receipt  at  New  York, 
destined  for  St.  Joseph,  of  two  cases  of 
clothing,  care  of  the  Missouri  Pacific  Rail- 
road Company,  "to  be  carried  over  tlie  line 
to  said  destination,  or  to  be  delivered  to 
another  carrier  on  the  route  to  said  desti- 
nation," is  not  qualified  or  restricted  to  an 
undertaking  to  deliver  to  the  railway  com- 
pany on  the  east  side  of  the  river,  by  a 
statement  in  the  margin  that  it  is  mutually 
agreed  tliat  the  rate  of  freight  from  New 
York  to  the  Eastern  Mississippi  Railroad 
depot  is  to  be  a  specified  sum.  James  S. 
Davis  Clothing  Co.  v.  Merchants*  Dispatch 
Transp.  Co.  106  Mo.  App.  487,  81  S.  W. 
226. 

In  Chouteaux  ▼.  Leech,  18  Pa.  224,  57 
Am.  Dec.  602,  where  a  carrier,  sued  for  an 
injury  which  a  shipment,  destined  for  New 
York,  sustained  while  in  transit  between 
Cincinnati  and  Pittsburg,  claimed  that  it 
was  not  a  carrier  between  those  points,  it 
was  held  to  be  a  question  for  the  jurv 
whether  the  clause  in  the  bill  of  lading, 
"the  responsibility  of  the  line  to  commence 
upon  the  shipment  of  the  goods  from  Pitts- 
burg," was  not^  left  unerased  by  mistake, 
where  Cincinnati  was  substituted  for  Pitta- 
burg  in  the  date  line,  and  the  full  freight 
from  Cincinnati  to  New  York  was  paid. 

3.  Oral  and  torttten  contracts f  merger; 

modification. 

A  contract  between  the  parties  evidenced 
by  a  hill  of  lading,  under  which  the  carrier 
undertakes  to  transport  the  property  only 
to  the  terminus  of  its  own  line,  cannot  be 
varied  by  evidence  of  a  parol  agreement  be- 
tween the  shipper  and  the  carrier's  agent, 
for  the  transportation  of  the  property  to 
its  final  destination,  which  lies  beyond  such 
terminus.  Hewett  v.  Chicago,  B.  &  Q.  R.  Co. 
63  Iowa,  611,  19  N.  W.  790. 

Parol  evidence  to  explain  ambiguous  con- 
tract, see  supra,  II.  b.  1  (c), — ^Western  & 
A.  R.  Co.  V.  McElwee,  6  Heisk.  208;  Aniile 
V.  Mississippi  &  M.  R.  Co.  9  Iowa,  487; 
Mulligan  v.  Illinois  C.  R.  Co.  30  Iowa,  381. 
14  Am.  Rep.  514;  supra.  IT.  e,  2, — Savnii- 
nah,  F.  &  W.  R.  Co.  v.  Collins,  77  Oa.  370. 
4  Am.  St.  Rep.  87,  3  S.  E.  410;  Wolfert 
V.  Pittsburg,  C.  C.  A  St.  L.  R.  Co.  44  Mo. 
App.  330;  Baltimore  k  P.  S.  B.  Co.  v. 
Brown,  64  Pa.  77;  Saltsman  v.  New  York, 
L.  E.  &  W.  R.  Co.  05  Hun,  448,  20  N.  Y. 
Supp.  361. 

Prior  verbal  ne'^'^tiat'ons  ns  to  carriage 
are  merged  in  a  bill  of  lading  stipulating 
for  carrii?f:e  to  the  end  of  the  carrier's 
route,  ard  t^ere  to  deliver  to  a  conncctintj 
carrier,  which  must  be  taken  as  the  sol 3 
evidence  of  the  contract  between  the  par- 
ties, in  the  absence  of  mistake  or  fraud. 
Hirckley  v.  New  York  C.  &  H.  R.  R.  Co. 
56  N.  Y.  429,  reversing  3  Thomp.  &  C.  281. 

Prior  oral  negotiations  looking  toward  a 
throucrh  shipment  for  a  through  rate  are 
merged    in    a   bill    of    lading   limiting   the 
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carrier's  undertaking  to  its  own  line,  de- 
livered to  the  consignor  contemporaneously 
with  the  receipt  of  the  coeds,  and  ac- 
quiesced in  by  him,  there  being  no  show- 
ing of  fraud  or  mistake.  Cleveland,  C.  C.  & 
I.  R.  Ca  V.  La  Tourette,  1  Ohio  C.  D.  480. 

Sending  goods  marked  for  a  point  be- 
yond the  carrier's  line  to  the  freight  depot 
designated  by  the  carrier's  agent,  some 
eighteen  days  after  the  latter  had  quoted 
the  shipper  a  through  rate,  the  shipper 
not  accepting  such  rate  at  that  time  and 
not  agreeing  to  ship  any  goods,  was  not  an 
acceptance  of  the  carrier's  ofTer,  so  as  to 
render  it  liable  for  loss  beyond  its  line, 
where,  by  the  bill  of  lading  issued  when 
the  goods  were  received,  it  was  expressly 
agreed  that  that  carrier  should  alone  be 
held  answerable  for  a  loss  in  whose  actual 
custody  the  property  should  be  at  the  time. 
Ricketts  v.  Baltimore  &  O.  R.  Co.  61  Barb. 
18. 

Written  contracts  limiting  the  carrier's 
liability  to  carriage  over  its  own  line,  and 
delivery  to  a  connecting  carrier  to  com- 
plete transportation,  merge  all  previous 
parol  understandings  of  the  parties,  where 
the  shipper  contemplated  and  expected  writ- 
ten contracts  to  be  entered  into  before  the 
transportation  began,  and  they  were  de- 
1il>erately  entered  into  with  no  showing  of 
fraud,  compulsion,  or  want  of  time  to  read 
them.  San  Antonio  &  A.  P.  R.  Co.  v.  Bar- 
nett,  27  Tex.  Civ.  App.  498,  66  S.  W. 
474. 

An  interstate  shipment  was  not  made  im- 
der  a  verbal  contract  for  through  carriage, 
but  under  a  written  contract  limiting  lia- 
bility to  the  carrier's  own  line,  where  the 
only  verbal  negotiations  were  with  respect 
to  furnishing  cars  for  the  shipment,  and 
the  shippers  knew  that  it  was  customary 
to  sign  written  contracts  before  shipment. 
and  signed  the  same  without  making  any 
effort  to  ascertain  their  contents.  Houston 
&  T.  C.  R.  Co.  V.  Smith,  44  Tex.  Civ.  App. 
299,  97  S.  W.  836. 

A  contract  to  carry  goods  beyond  the 
carrier's  line  is  not  established  by  deliver- 
ing the  goods  to  the  carrier  with  directions 
to  forward  the  same  to  such  point,  or  by 
the  action  of  the  carrier's  assent  in  mark- 
ing the  goods  for  their  ultimate  destina- 
tion, where  the  bill  of  hiding  issued  nt 
once,  but  not  received  by  the  shipper  until 
several  days  afterwards,  by  reason  of  the 
failure  of  her  agent  to  wait  for  it,  ex- 
pressly provides  that  the  goods  are  to  be 
delivered  to  a  point  on  its  line,  and  for- 
warded by  connecting  lines  to  final  desti- 
nation, and  that  the  contracting  carrier  is 
not  to  be  liable  for  the  defaults  of  connect- 
ing carriers.  King  v.  De  Land  &  St.  J. 
River  R.  Co.  10  Ohio  Dec.  Reprint,  8. 

But  a  verbal  agreement  with  the  locsil 
agent  to  send  a  car  load  of  peaches  to  n 
point  on  a  connecting  line  without  change, 
under  which  such  carrier  is  liable  for  Iohs 
resulting  from  a  transfer  of  the  peaches 
to  another  car  after  delivery  to  the  con- 
nectin<;  line,  was  not  merged  in  a  shipping 
bill  which  makes  no  reference  to  that  sub- 
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ject.     Riley  v.  New  York,  L.  E.  &  W.  R. 
Co.  34  Hun,  97. 

Oral  and  written  agreements  as  to  rout- 
ing shipment,  see  infra,  II.  g,  6. 

Whether  the  goods  were  carried  under  a 
parol  agreement  for  through  carriage^  or 
under  a  written  contract  for  carriage  only 
over  the  carrier's  own  line,  is  a  question 
for  the  jury.  Hance  v.  Wabash  Western 
R.  Co.  66  Mo.  App.  476;  Caldwell  v.  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  21  Ky.  L.  Rep. 
397,  51  S.  W.  576;  Missouri,  K.  &  T.  R. 
Co.  V.  Elliott,  99  Tex.  286,  89  S.  W.  767. 

Whether  goods  were  shipped  under  a 
parol  contract  for  through  transportation, 
or  under  a  special  contract  subsequently 
signed  by  the  shipper,  under  which  the  car- 
rier contracted  to  carry  the  shipment  to 
the  point  of  delivery  to  the  connecting  car- 
rier, is  a  question  for  the  jury  where  the 
ovidence  is  conflictinsr.  St.  Louis  &  S.  F. 
R.  Co.  V.  Clark,  48  Kan.  321,  29  Pac.  312. 

And  upon  such  a  question,  evidence  of 
such  verbal  agreement,  and  that  the  writ- 
ten contract  was  presented  to  the  shipper 
after  shipment,  and  signed  by  him  by  mis- 
take, is  relevant.  Caldwell  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  21  Ky.  L.  Rep.  397, 
61  S.  W.  575. 

It  is  a  question  for  the  jury  whether  the 
goods  were  shipped  under  a  general  ar- 
rangement with  the  general  freight  agent 
for  through  carriage,  or  under  the  contract 
evidenced  by  the  bill  of  lading,  by  which 
the  carrier's  liability  was  limited  to  its 
own  line.  Piedmont  Mfg.  Co.  v.  Columbia 
&  G.  R.  Co.  19  S.  C.  353. 

It  is  for  the  jury  to  determine,  under 
proper  instructions,  whether  the  carrier  con- 
tracted for  transportation  beyond  its  own 
line,  where  the  shipper  testified  that  the 
contract  was  that  the  goods  should  go 
tl.rt  I'^li  without  change  of  cars,  for  which 
he  was  to  be  charged  a  higher  rate,  and 
the  carrier's  agent  denies  any  contract  to 
carry  beyond  the  terminus  of  the  road,  ex- 
plaining the  extra  charge  as  frr  car  service, 
and  the  manifest,  release,  and  receipt  ac- 
companying the  transaction  recite  the  car- 
rier's undertaking  as  for  carriage -to  the 
terminus  of  its  line.  Pennsylvania  R.  Co. 
V.  Berry,  68  Pa.  272. 

Whether  a  shipment  was  made  under  a 
verbal  contract  for  through  carriage,  or 
under  a  subsequent  written  contract,  hur- 
riedly signed  by  the  shipper  after  the  trans- 
portation had  begun,  under  which  the  car- 
rier agreed  to  carry  only  to  a  point  on  its 
own  line,  and  there  deliver  to  the  connecting 
carrier  to  complete  the  transportation,  is 
a  question  for  the  jury.  Atchison,  T.  &  S. 
F.  R.  Co.  v.  Grani^  6  Tex.  Civ.  App.  674, 
26  S.  W.  286. 

A  finding  of  a  jury  that  the  Central  Pa- 
cific Railway  Company,  whose  route  ends 
at  Ogden,  Utah,  undertook  specially  to  car- 
ry a  shipment  of  fruit  from  a  point  on 
its  line  through  to  New  York  city,  so  as 
to  be  liable  for  losses  caused  by  delay  in 
transportation  over  connecting  lines,  is  sus- 
tained by  evidence  that,  in  accordance  with 
the  understanding  of  the  parties  that  the 
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fruit  must  reach  New  York  in  twelve  days 
at  the  outside,  the  initial  carrier  quoted  a 
rate  for  transportation  to  Omaha  by  pas- 
senger train,  and  thence  by  freight  to  New 
York,  on  condition  that  it  be  given  a  guar- 
anty that  it  should  be  paid  the  freight  upon 
delivery  of  the  fruit  m  New  York,  which 
terms  the  shipper  accepted,  although  the 
carrier's  receipt,  given  when  it  received 
the  shipment,  states  that  the  company  did 
not  agree  to  carry  the  property  by  any  par- 
ticular train  nor  in  time  for  any  particular 
market.  The  court  said  that  it  was  for  the 
jury  to  say  whether  the  shipment  in  ques- 
tion was  made  under  the  original  agree- 
ment, or  whether  the  terms  and  conditions 
stated  in  the  receipt  constituted  the  con- 
tract between  the  parties.  Pereira  v.  Cen- 
tral P.  R.  Co.  66  Cal.  92,  4  Pac.  988. 

A  carrier  asserting  that  a  verbal  con- 
tract for  through  transportation,  made  be- 
fore shipment,  was  merged  in  the  bill  of 
lading  limiting  liability  to  its  own  line, 
must  show  that  the  shipper  knew  and  as- 
sented to  such  change.  Pittsburg,  C.  &  St. 
L.  R.  Co.  V.  Blakemore,  1  Ohio  C.  D.  26. 

A  parol  contract  for  a  through  shipment 
is  not  superseded  by  a  written  contract 
limiting  liability  to  the  carrier's  own  line, 
which  was  signed  by  the  shipper  upon  the 
faith  of  the  explanation  given  by  the  car- 
rier's agent,  at  the  request  of  the  shipper, 
who  was  an  unlearned  man  and  could  not 
understandingly  read  it,  that  such  con- 
tract contained  the  parol  agreement.  Louis- 
ville &  A.  R.  Co.  V.  JBennett,  25  Ky.  L.  Rep. 
834,  76  S.  W.  408, 

A  parol  agreement  to  carry  a  shipment 
to  its  final  destination  beyond  the  carrier's 
line,  under  which  the  goods  were  loaded 
upon  the  cars,  is  not  superseded  by  a  bill 
of  lading  subsequently  issued,  stating  that 
the  goods  were  to  be  carried  to  the  terminus 
of  the  road  only,  and  which  the  shipper  ac- 
cepted without  objection,  examining  it  only 
to  see  that  the  amount  of  the  shipment  was 
correctly  recited,  and  that  the  consignees 
were  properly  stated.  Missouri  P.  R.  Co. 
V.  Beeson,  30*^  Kan.  298,  2  Pac.  496. 

A  through  contract  of  carriage  is  not 
changed  by  delivering  to  the  shipper's  agent, 
after  the  vessel  containing  the  goods  shipped 
has  sailed,  a  bill  of  lading  providing  that 
the  carrier  shall  be  liable  as  carrier  only 
over  its  own  line,  and  for  the  rest  of  the 
transit  shall  be  merelv  a  forwarder.  North- 
West  Transp.  Co.  v.  McKenzie,  25  Can.  S. 
C.  38. 

A  special  agreement  in  behalf  of  railway 
receivers,  to  forward  a  through  shipment 
by  the  steamer  of  a  connecting  carrier  sail- 
ing on  a  designated  day,  is  not  modified 
by  the  mere  receipt,  without  objection,  and 
the  subsequent  hypothecation,  of  the  bill 
of  lading,  containing,  as  a  part  of  numerous 
conditions  printed  m  small  type,  the  state- 
ments that  the  carrier  is  not  to  be  liable 
for  any  loss  not  occurring  on  its  own  road, 
and  that  the  contract  as  executed  is  accom- 
plished, and  all  liability  thereunder  ter- 
minates upon  the  delivery  of  the  property 
to  the  vessel  where  the  bill  was  not  ex- 
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amined  or  reaa,  and  was  accepted  after  the 
goods  had  passed  from  the  control  of  the 
shipper,  by  a  clerk  who  had  no  knowledge 
of  these  conditions,  and  no  authority  to 
consent  to  a  modification  of  the  contract 
already  made.  Northern  P.  R.  Co.  v.  Amer- 
ican Trading  Co.  195  U.  S.  439,  49  L.  ed. 
269,  26  Sup.  Ct.  Rep.  84. 

An  acrreement  for  through  carriage  is 
not  modified  by  shipping  bills  signed  with- 
out the  knowledge  of  tne  shipper,  by  the 
persons  who  delivered  the  freight  to  the 
carrier  on  his  behalf,  or  by  shipping  receipts 
or  bills  of  lading  which  did  not  come  to  the 
shipper  until  the  freight  had  been  shipped 
and  had  gone  forward.  Jennings  v.  Grand 
Trunk  R.  Co.  127  N.  Y.  438,  28  N.  E.  394, 
affirming  52  Hun,  227,  5  N.  Y.  Supp.  140. 
The  court  conceded  that  ordinarily  a  person 
authorized  to  deliver  and  delivering  the 
property  of  another  to  a  common  carrier 
for  shipment  may  be  treated  as  having  au- 
thority to  stipulate  for,  and  accept  the  terms 
of,  affreightment,  and,  that,  as  against  the 
carrier,  the  owner  is  bound  thereby;  but 
held  that  treating  the  delivery,  upon  the 
facts  found,  as  made  and  accepted  under  a 
prior  undertaking  for  through  transporta- 
tion, the  carrier  was  at  liberty  to  regard 
it  as  within  the  authority  of  the  person  de- 
livering the  freight  to  make  or  accept  only 
such  stipulations  or  conditions  as  were  con- 
sistent with  such  prior  undertaking. 

See  also  infra,  II.  f,  2  (e), — Southern  R. 
Co.  V.  Levy,  144  Ala.  614,  39  So.  95;  Louis- 
ville &  N.  R.  Co.  V.  Meyer,  78  Ala.  597; 
Central  R.  Co.  v.  Dwight  Mfg.  Co.  75  Ga. 
609;  Swift  V.  Pacific  Mail  S.  S.  Co.  106  N. 
Y.  206,  12  N.  E.  583. 

Where  a  carrier  received  a  shipment  at 
New  York,  consigned  to  Iowa  City,  and  is- 
sued a  shipment  receipt  therefor,  which 
was  afterwards  exchanged  for  a  bill  of 
lading  in  which  the  carrier  purported  to 
undertake  the  carriage  "to  Chicago  depot 
only,"  such  limitation  was  invalid,  neither 
consignee  nor  consignor  having  any  knowl- 
edge of  any  custom  or  usage  as  to  the  is- 
suance of  bills  of  lading,  liability  under 
which  would  terminate  upon  delivery  at 
Chicago.  Wilde  v.  Merchants*  Despatch 
Transp.  Co.  47  Iowa,  247,  29  Am.  Rep,  479. 

But  bills  of  lading  limiting  a  carrier's 
undertaking  to  its  own  line,  taken  by  the 
shipper's  agents  a  day  or  two  following 
shipment,  in  exchange  for  carriers'  receipts, 
in  accordance  with  custom,  control  the 
rights  of  the  parties,  and  displace  the  com- 
mon-law relations  which  otherwise  may 
have  existed  between  them.  Shelton  v. 
Merchants'  Dispatch  Transp.  Co,  59  N.  Y. 
258. 

And  shippers  delivering  goods  to  a  rail- 
way company,  consigned  to  a  point  beyond 
its  line,  accompanied  by  an  unsigned  bill  of 
lading  prepared  by  themselves,  must  be 
deemed  to  have  assented  to  a  change  in 
such  bill  interlined  in  red  ink  bv  the  car- 
rier's  agent  before  signing,  by  which  the 
carrier's  undertaking  was  restricted  to  its 
terminus  and  delivery  to  the  succeeding 
carrier,   where  the   shippers  did  not  com- 


3911. 


ATLANTIC  C.  L.  R.  CO.  v.  RIVERSIDE  MILLS. 


67 


municate  their  dissent  to  the  carrier  with- 
in a  reasonable  time.  Muller  v.  Cincin- 
nati, H.  &  D.  XL  Co.  2  Cin.  Sup.  Ct.  Rep. 
280. 

On  the  general  question  when  limitation 
of  carrier's  undertaking  to  its  own  line 
binds  shipper,  see  supra,  II.  e,  1   (a). 

The  burden  is  upon  the  shipper  to  estab- 
lish that  a  contract  to  carry  to  the  ter- 
minus of  the  carrier's  line  only  was  modi- 
fied by  agreement  of  the  parties  at  the 
time  of  shipment,  so  as  to  impose  upon  the 
carrier  liability  as  such  beyond  such  ter- 
minus. Keller  v.  Baltimore  &  0.  R.  Co. 
174  Pa.  62,  34  Atl.  455^  on  second  appeal, 
196  Pa.  67,  46  Atl.  261. 

4,  Extent  of  liability  under  auch.  litni" 

tatian. 

A  carrier  accepting  goods  marked  for  a 
point  beyond  its  line,  but  engaging  to  trans- 
port to  its  terminus  only,  is  not  liable  as 
a  common  carrier  beyond  that  point. 
Jacobs  V.  Hooker,  1  Edm.  Sel.  Cas.  472; 
Larue  v.  Delaware,  L.  &  W.  R.  Co.  1 
Luzerne  Leg.  Obs.  163  (as  cited  in  2  Pep- 
per &  L.  Dig.  (Pa.)  2406);  San  Antonio 
&  A.  P.  R,  Co.  V  Mayfield,  4  Tex.  App.  Civ. 
Cas.    (Willson)  223,  15  S.  W.  603. 

Safe  delivery  to  the  next  connecting  car- 
rier is  the  extent  of  the  carrier's  obliga- 
tion under  a  contract  of  shipment  limiting 
its  undertaking  for  carriage  to  its  own 
line.  Central  R.  &  Bkg.  Co.  v.  Skellie,  86 
Ga.  686,  12  S.  E.  1017;  Fremont,  E.  &  M. 
Valley  R.  Co.  v.  New  York,  C.  &  St.  L.  R. 
Co.  (Union.  State  Bank  v.  Fremont,  E.  & 
M.  Valley  R.  Co.)  66  Neb.  169,  59  L.R.A. 
939,  92  N.  W.  131;  Collender  v.  Dinsmore, 
55  N.  Y.  200,  14  Am.  Rep.  224;  Hinckley 
V.  New  York  C.  &  H.  R.  R.  Co.  56  N.  Y. 
429,  reversing  3  Thomp.  &  C.  281;  Moses 
V.  Port  Townsend  Southern  R.  Co.  5  Wash. 
595.  32  Pac.  488. 

The  carrier's  liability  in  such  cases  ceases 
upon  delivery  to  a  connecting  carrier,  with- 
out urreasonable  delay  and  in  good  condi- 
tion. Central  R.  &  Bkg.  Co.  v.  Skellie,  86 
Ga.  686,  12  S.  E.  1017;  Southern  R.  Co. 
V.  Vaughn,  86  Miss.  367,  38  So.  500. 

The  responsibility  of  such  carrier  ceases 
upon  delivery  of  the  goods  to  the  next  car- 
rier in  the  same  order  in  which  it  received 
them.  Moody  v.  Southern  R.  Co.  79  S.  C. 
297.  60  S.  E.  711 ;  Savannah,  F.  &  W.  R.  Co, 
V.  Harris,  26  Fla.  148,  23  Am.  St.  Rep. 
561,  7  So.  544.  ^ 

Under  a  contract  of  shipment  to  carry 
to  the  terminus  of  the  carrier's  road,  stipu- 
lating that  its  responsibility  should  cease 
at  the  freight  station  where  delivery  was 
made,  or  ready  to  be  made,  to  the  con- 
signee, owner,  or  carrier,  the  duty  of  the 
carrier  as  such  prima  facie  ended  when  the 
goods  were  tendered  to  the  agent  of  the 
consignee  at  that  station,  at  the  terminus 
of  its  road.  Keller  v.  Baltimore  &  0.  R. 
Co.  supra. 

I'nder  a  contract  to  carry  a  shipment 
to  the  terminus  of  the  carrier's  line,  and 
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there  to  deliver  to  a  connecting  carrier,  the 
liability  of  the  contracting  carrier  ceases 
upon  delivery  promptly  to  a  connecting 
line  to  continue  transportation,  and  no  duty 
is  imposed  upon  it  to  see  that  the  connect- 
ing carrier  delivers  the  shipment  or  gives 
notice  of  its  arrival  at  destination.  Mc- 
Neill V.  Atlantic  Coast  Line  R.  Co.  161 
Ala.  319,  49  So.  797. 

Where  a  carrier  undertakes  to  carry 
only  to  the  terminus  of  its  own  line,  and 
then  to  deliver  to  the  next  succeeding  car- 
rier, it  is  not  liable  for  a  loss  after  such 
delivery  and  while  in  the  possession  of  such 
succeeding  carrier,  although  the  latter  un- 
der its  contract  may  also  have  been  ex- 
empted from  liability.  Rawson  v.  Holland, 
59  N.  Y.  611,  18  Am.  Rep.  394,  affirming 
5  Daly,  155,  47  How.  Pr.  292. 

An  express  company  confining  its  un- 
dertaking to  its  own  line  is  not  liable  for 
a  loss  in  the  office  of  a  connecting  carrier, 
because  the  goods  were  sent  C.  0.  D.  Gib- 
son, v.  American  Merchants'  Union  Exp.  Co. 
1  Hun,  387,  3  Thomp.  &  C.  501. 

Under  an  agreement  to  forward  and  de- 
liver at  destination  if  on  the  carrier's  route, 
and,  if  not,  to  deliver  to  the  connecting 
carrier  at  the  next  convenient  point,  the 
liability  of  the  first  carrier  as  a  common 
carrier,  with  respect  to  freight  consigned 
to  a  point  beyond  its  line,  ceases  upon  de- 
livery to  a  connecting  carrier  at  the  near- 
est point  on  the  route  to  destination.  Plan- 
tation No.  4  V.  Hall,  61  Me.  517. 

Under  a  contract  to  carry  to  the  end  of 
the  carrier's  line,  and  there  deliver  to  a 
connecting  carrier,  the  initial  carrier's  duty 
is  discharged  by  delivery  to  any  one  of  sev- 
eral equally  efficient  and  reliable  connecting 
carriers.  McNeill  v.  Atlantic  Coast  I^ine  R. 
Co.  supra. 

A  carrier  of  live  stock  undertaking  to 
carry  only  to  the  end  of  its  line,  and  there 
deliver  to  a  connecting  carrier  to  complete 
the  transportation,  is  liable  for  injuries  to 
stock  resulting  from  the  crowded  condition 
of  the  pens  used  jointly  by  it  and  its  con- 
necting lines,  in  which  it  unloaded  the  stock 
up  to  the  time  of  its  delivery  or  tender  to 
such  connecting  lines.  Texas  &  P.  R.  Co. 
v.  Felker,  40  Tex.  Civ.  App.  604,  90  S.  W. 
630. 

A  carrier  which  agrees  to  carry  a  ship- 
ment, and  deliver  it  to  a  connecting  car- 
rier, is  liable  for  the  injury  done  by  a  trans- 
fer company  which  it  employed  to  deliver 
to  the  station  of  the  next  railway  carrier, 
where  there  was  a  physical  connection  be- 
tween the  two  railway  companies,  since  the 
railroad,  and  not  the  transfer,  company  was 
the  connecting  common  carrier.  Missouri 
P.  R.  Co.  V.  Young,  25  Neb.  651,  41  N.  W. 
646. 

The  delivery  of  live  stock  to  a  stock 
yards  company  at  the  terminus  of  the  road 
does  not  discharge  the  carrier,  under  a  con- 
tract of  shipment  by  which  it  agreed  to 
transport  the  stock  to  that  point,  and  there 
deliver  to  a  connecting  carrier  to^  complete 
the    transportation;    and    such    carrier    is 
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therefore  liable  for  a  loss  while  in  posses- 
sion of  the  stock  yards  company.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Eddins,  7  Tex.  Civ.  App. 
116,  26  S.  W.  161. 

An  initial  carrier  is  liable  for  a  loss  oc- 
curring after  the  cars  containing  the  ship- 
ment have  been  placed  on  the  Y  belonging 
to  the  next  carrier,  but  constructed  for  the 
common  use  of  all  roads  terminating  at 
that  point,  where  the  loss  occurred  before 
the  cars  had  been  hauled  to  the  transfer 
platform  of  the  receiving  road,  and  the 
freight  examined  and  checked  off  by  the  bill 
of  lading,  and  received  by  the  clerk  of  the 
receiving  company,  which  the  roads  regard- 
ed as  essential  to  constitute  a  delivery. 
Kentucky  Marine  &  F.  Ins.  Co.  v.  Western 
&  A.  R.  Co.  8  Baxt.  268. 

A  carrier  is  liable  for  a  loss  occurring 
while  the  goods  are  in  possession  of  a 
wharfinger  on  board  of  a  wnarf,  but  await- 
ing delivery  to  a  connecting  carrier,  under 
a  bill  of  lading  by  which  the  carrier  agrees 
to  carry  the  goods  to  destination  if  on  its 
line,  otherwise  to  deliver  to  another  car- 
rier on  the  route  to  said  destination,  and 
stipulates  that  it  shall  not  be  liable  for 
loss  or  damage  not  occurring  on  its  own 
road  or  its  portion  of  the  through  route, 
nor  after  the  consignment  is  ready  for  de- 
livery to  the  next  carrier  or  to  the  con- 
signee, since  the  carrier  is  not  thereby  re- 
lieved from  all  liability  before  the  goods 
are  actually  delivered  to  the  next  carrier. 
American  Roofing  Co.  v.  Memp^iis  &  C. 
Packet  Co.  5  Ohio  N.  P.  146. 

See  also  infra,  II.  f,  3,  on  the  eftect  of  a 
valid  limitation  of  the  carrier's  liability  to 
its  own  line. 

/.  Limitation    of   carrier^a    liability    to 

its  own  line. 

1,  What  constitutes. 

Provisions  limiting  the  carrier's  liability 
for  loss  or  damage  to  its  own  line  are  very 
common.  They  usually  take  the  form  of 
»tinnlations  that  the  carrier  shall  not  be 
liable  for  the  default  or  negligence  of  con- 
necting carriers,  or  that  it  shall  not  be 
liable  for  loss  or  damage  not  occurring  on 
its  own  line,  nor  after  delivery  to  the  next 
carrier,  or  that  the  remedy  shall  be  against 
that  carrier  in  whose  actual  custody  the 
goods  were  when  the  loss  or  damage  oc- 
curred. 

The  difficulty  here,  unlike  that  where  the 
carrier  has  attempted  to  limit  its  under- 
taking for  carriage  to  its  own  line  (see  su- 
pra. II.  c,  4),  is  not  whether  the  carrier  has 
liinited  its  liability,  but  whether  such  limi- 
tation is  valid    (see  infra,  II.  f.  2). 

But  a  stipulation  in  use  in  England  and 
Canada,  limiting  the  carrier's  liability  to 
the  limits  of  the  carrier's  local  regulations 
for  delivery,  is  ambiguous  enough  to  re- 
ouire  construction.  And  in  Bristol  &  E. 
R.  Co.  V.  Collins.  7  H.  L.  Cas.  194,  revers- 
ing 1  Hurlst.  &  N.  517,  a  carrier  was  held 
not  to  have  restricted  its  liabilitv  to  a  loss 
occurring  on  its  own  line  of  railwav,  by  a 
ni   L.R.A.(N.S.) 


condition  in  the  contract  of  shipment  which, 
after  stating  that  goods  addressed  to  con- 
signees resident  beyond  the  limits  of  the 
company's  local  regulations  for  delivery  of 
goods  from  the  different  stations  on  the 
railway  would  be  forwarded  to  their  desti- 
nation by  public  carrier  or  otherwise,  as 
opportunity  may  offpr,  or  be  warehoused 
at  the  discretion  of  the  company,  '*but  the 
charges  of  such  carrier  will  be  added  to 
those  of  the  company,  and  the  delivery  of 
the  goods  by  th6  company  will  be  considered 
as  complete,  and  the  responsibility  of  the 
company  will  be  considered  to  have  ceased, 
when  such  carriers  shall  have  received  the 
goods  for  further  conveyance,"  adds  '*and 
the  company  hereby  further  give  notice  that 
they  will  not  be  responsible  for  any  loss, 
damage,  or  detention  that  may  happen  to 
goods  so  sent  by  them,  if  such  loss,  dam- 
age, or  detention  occur  beyond  their  said 
limits."  The  court  thought  that  such  con- 
dition was  to  be  construed  as  applicable 
to  goods  carried  solely  on  the  initial  car- 
rier to  one  of  its  stations,  and  consigned 
to  persons  living  beyond  its  local  limits  for 
delivery,  to  whom  the  company  was  to  have 
an  option  to  send  by  a  carrier  or  private 
hand,  as  opportunity  might  offer,  or  not  to 
send  at  all,  but  tx>  allow  the  goods  to  re- 
main at  the  risk  of  the  owners,  pending 
communication  with  them;  and  that  it  was 
nnt  intended  to  apply  to  the  transmission 
of  goods  by  another  continuous  line  of  rail- 
way not  belonging  to  the  initial  carrier. 

Following  this  decision  of  the  House  of 
Lords,  the  Canada  supreme  court  held  in 
Grand  Trunk  R.  Co.  v.  McMillan,  16  Can. 
S.  C.  543,  affirming  15  Ont.  App.  Rep.  14, 
that  a  condition  in  a  shipping  contract 
varying  but  little  from  the  one  just  con- 
sidered, except  for  an  additional  clause  to 
the  effect  that  the  carrier  shall  not  be  re- 
sponsible for  any  loss  or  damage  occurring 
after  the  goods  arrived  at  the  station  or 
point  on  its  line  nearest  to  the  points  or 
places  to  which  they  are  consigned,  or  be* 
yond  its  limits,  does  not  relieve  the  car- 
rier from  liability  for  loss  or  damage  oc- 
curring during  transit  beyond  its  line, 
though  it  might  relieve  it  from  liability 
for  loss  after  the  transit  was  over  and  the 
goods  were  warehoused  at  final  destination, 
and  a  reasonable  time  for  delivery  had  ex- 
pired. 

Conditions  similar  to,  or  identicLl  with, 
that  considered  in  Grand  Trunk  R.  Co.  v. 
McMillan,  supra,  have  been  held  to  amount 
to  a  limitation  of  liability  to  the  carrier's 
line.  La  Pointe  v.  Grand  Trunk  R.  Co. 
26  U.  C.  Q.  B.  479 ;  Fraser  v.  Grand  Trunk 
R.  Co.  26  U.  C.  Q.  B.  488;  Rennie  v.  North- 
ern R.  Co.  27  U.  C.  C.  P.  152;  Beaumont  v. 
Canadian  P.  R.  Co.  Montreal  L.  Rep.  6 
S.  C.  255. 

Logan  V.  Highland  R.  Co.  (1899)  2  F. 
292,  as  cited  in  Scot's  Dig.  1873-1904,  vol. 
1,  col.  269.  holds  that  where  a  railway  com- 
pany receives  a  piano  consigned  to  a  point 
beyond  its  own  line,  reached  by  a  steamer, 
the  Bender  to  pay  the  railway  freight,  and 
the  consignee  the  steamer  freight,  and  the 
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consignment  note  bore  the  words,  "gooda 
caiiied  at  con.pany'8  risk,"  and  stated,  as 
a  condition  of  the  contract,  the  company's 
exemption  from  liability  and  injury  at  sea 
trom  accidents  to  boilers,  and  tliat  the  com- 
pany's lesponsibility  for  goods  carried  **be- 
^oud  the  limits  of  the  company's  free  de- 
livery" should  cease  when  the  goods  were 
delivered  to  another  carrier,  sucii  railway 
company  is  liable  for  damages  sustained 
by  steam  penetrating  the  piano  case  during 
the  sea  voyage. 

The  clause  in  the  bill  of  lading,  "the  com- 
pany will  not  be  responsible  for  any  goods 
missent,''  unless  tliey  are  consigned  to  a 
station  on  their  road,  relieves  the  initial 
carrier  from  liability  for  loss  of  a  ship- 
ment on  a  connecting  line.  Chartier  v. 
Grand  Trunk  R.  Co.  17  Lower  Can.  Jur. 
20, 

See  also  supra,  II.  e,  2, — Myrick  v.  Michi- 
gan C.  K.  Co.  107  U.  S.  102,  27  L.  ed.  326, 
1  Sup.  Ct.  Rep.  425. 

2,  Validity. 

(a)  In  general}  public  policy. 

In  'a  few  jurisdictions  it  has  been  held 
that  a  carrier  which  undertakes  through 
carriage  cannot  limit  its  liability  to  its 
own  line.  This,  because  it  would  involve 
relieving  itself  from  the  negligence  of  the 
connecting  lines,  which  are  its  agents  to 
continue  or  complete  the  transportation. 
St.  Louis,  K.  C.  &  N.  R.  Co.  v.  Piper,  13 
Kan.  605;  Ireland  v.  Mobile  &  0.  R.  Co. 
105  Ky.  400,  40  S.  W.  188,  453;  Fatman  v. 
Cincinnati,  H.  &  D.  R.  Co.  2  Disney  (Ohio) 
248;  Cincinnati,  H  &  D.  R.  Co.  v.  Pontius, 
19  Ohio  St.  221,  2  Am.  Rep.  391;  St.  Joseph 
&  G.  I.  R.  Co.  V.  Palmer,  38  Neb.  463,  22 
L.R.A.  335,  4  Inters.  Com.  Rep.  494,  56  N. 
W.  957;  Smeltzer  v.  St.  Louis  &  S.  F.  R. 
Co.  158  Fed.  649. 

But  the  weight  of  authority  is  to  the 
contrary.  And  the  reason,  though  not  al- 
ways expressed,  is  that  the  carrier  is  not 
bound  tc  undertake  transportation  beyond 
its  own  line,  and  may,  therefore,  as  a  oon- 
dition  of  such  undertaking,  validly  stipu- 
late against  liability  for  loss  or  damage 
happening  beyond  its  line.  Central  R.  Co. 
V.  Chicago  Varnish  Co.  (Ala.)  53  So.  832; 
Tavlor  v.  Little  Rock,  M.  R.  &  T.  R.  Co. 
32 'Ark.  393,  29  Am.  Rep.  1 ;  Taylor  v.  Lit- 
tle Rock,  M.  R.  &  T.  R.  Co.  39  Ark.  148; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Slaughter,  84 
Ark.  423,  106  S.  W.  208;  Richmond  &  D. 
R.  Co.  v.  Shomo,  90  Ga.  496,  16  S.  E.  220; 
Hartley  v.  St.  Louis.  K.  &  N.  W.  R.  Co. 
116  Iowa,  612,  89  N.  W.  88;  Tardos  ▼.  Chi- 
cago,  St.  L.  &  N.  0.  R.  Co.  35  La.  Ann.  15; 
Dodge  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
(Minn.)  126  N.  W.  627;  Robertson  v.  Na- 
tional S.  S.  Co.  1  App.  Div.  61,  37  N.  Y. 
Supp.  69;  Phifer  v.  Carolina  C.  R.  Co.  89 
N.  C.  311,  45  Am.  Rep.  687;  Hill  v.  Georgia 
C.  &  N.  R.  Co,  43  S.  C,  461,  21  S.  E.  337; 
Bird  v.  Southern  R.  Co.  99  Tcnn.  719,  63 
Am.  St.  Rep.  856,  42  S.  W.  451;  Gulf,  C. 
ft  S.  F.  R.  Co.  V.  Baird,  75  Tex.  250,  12  S. 
31  L.R.A.(N.S.) 


W.  530;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Allcorn 
(Tex.  Civ.  App.)  23  S.  W.  186;  Interna- 
tional ft  G.  N.  R.  Co,  V.  Thornton,  3  Tex. 
Civ.  App.  197,  22  S.  VV.  67;  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  Williams,  4  Tex.  Civ.  App.  294, 
23  S.  W.  626;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Short  (Tex.  Civ.  App.)  25  S.  W.  142. 
(There  are  some  earlier  Texas  decisions  to 
the  contrarv:  Texas  Exp.  Co.  v.  Duprec, 
2  Tex.  App.' Civ.  Cas.  [Willson]  274;  lexas 
C.  P.  R.  Co.  V.  Scrivener,  2  Tex.  App.  Civ. 
Cas.  [Willson]  284;  Missouri  P.  R.  Co.  v. 
Creath,  3  Tex.  App.  Civ.  Cas.  [Willson] 
109;  Texas  ft  P.  R.  Co.  v.  Logan,  3  Tex. 
App.  Civ.  Cas.  [Willson]  227;  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Vaughn,  4  Tex.  App.  Civ. 
Cas.  [Willson]  269,  10  S.  W.  775;  Gulf,  C. 
ft  S.  F.  R.  Co.  V.  Golding  [Tex.  App.]  23 
Am.  &  Eng.  R.  Cas.  732;  Galveston,  H. 
ft  H.  R.  Co.  V.  Allison.  59  Tex.  103)  ;  Murx 
V.  National  S.  S.  Co.  22  Fed.  680;  Mahony 
V.  Waterford,  L.  ft  W.  R.  Co.  [1900]  2  Ir. 
Q.  B.  273. 

And  this  is  true  whether  the  shipment 
be  wholly  within  the  state,  or  be  inter- 
state. McCarn  v.  International  ft  G.  N. 
R.  Co.  84  Tex.  352,  36  L.R.A.  39,  31  Am. 
St.  Rep.  51,  19  S.  W.  647. 

A  carrier  accepting  goods  for  transporta- 
tion from  a  point  in  Texas  to  a  foreign 
country  may  contract  against  liability  for 
loss  or  damage  not  occurring  on  its  own 
line,  since  neither  the  Carmack  amendment 
to  the  Hepburn  act  nor  the  Texas  statute 
applies  to  such  a  shipment.  Houston,  E. 
ft  W.  T.  R.  Co.  V.  Inman  (Tex.  Civ.  App.) 
134  S.  W.  275. 

Where  goods  are  received  by  a  carrier  at 
its  terminus  for  the  sole  purpose  of  being 
delivered  to  a  connecting  carrier,  over  which 
it  has  no  control,  and  in  the  earnings  of 
which  it  has  no  interest,  the  first  carrier 
may  lawfully  restrict  its  liability  to  lossex 
happening  on  its  own  line.  Tjlman  v.  Ab- 
bot, 78  Wis.  192,  47  N.  W.  204. 

A  carrier  undertaking  a  tlirough  ship- 
ment may  at  common  law  protect  itself 
from  liability  for  losses  not  occurring  on 
its  own  line.  Eckles  v.  Missouri  P.  R.  Co. 
112  Mo.  App.  240,  87  S.  W.  99. 
'  But  where  the  carrier's  contract  is  for 
through  transportation,  it  cannot  stipulate 
for  exemption  from  all  liability  beyond  the 
terminus  of  its  own  line.  Halliday  v.  St. 
Louis,  K.  C.  ft  N.  R.  Co.  74  Mo.  159,  41 
Am.  Rep.  309. 

This  use  of  the  word  "all"  is  evidently 
intended  to  raise  the  distinction  made  in 
some  cases  applying  the  Missouri  statute 
(see  infra,  II.  f,  2  (c))  between  liability 
for  negliprence  and  for  loss  or  damage  other- 
wise eaused. 

And  while  a  carrier  may,  by  express  con- 
tract, stipulate  against  liability  for  goods 
while  in  the  hands  of  connecting  carriers, 
it  may  not  relieve  itself  from  the  obligation 
to  answer  for  the  negligence  of  such  con- 
necting cnrriers,  even  at  common  law,  if  the 
undertaking  in  the  first  instance  was  one 
for  a  through  shipment.  In  such  circum- 
stances, where  the  initial  carrier  has  con- 
tracted  for  a  through   shipment,  the  con- 
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necting  carriers  are  regarded  as  its  agents 
in  performing  the  task,  and  such  initial 
carrier  must  respond  for  their  negligence, 
notwithstanding  a  stipulation  in  the  con- 
tract of  affreightment  exempting  it  from 
liability  beyond  the  terminus  of  its  own 
line.  Lord  &  B.  Co.  v.  Texas  &  N.  0.  R. 
Co.  (Mo.  App.)  134  S.  W.  111. 

A  despatch  company  contracting  for 
transportation  to  a  point  beyond  what  it 
regards  as  the  terminus  of  its  line,  re- 
serving to  itself  the  right  to  select  the 
particular  line  of  railroad  over  which  it 
shall  transport  the  goods,  cannot  relieve 
itself  from  liability  for  a  loss  by  stipulat- 
ing that  that  company  alone  upon  whose 
line  the  goods  may  be  lost  or  injured  shall 
be  liable  therefor,  since  this  would  be  stipu- 
lating against  its  liability  for  the  negli- 
gence of  its  agents.  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch  Bros.  86  Tenn.  392,  6 
Am.  St.  Rep.  847,  6  S.  W.  881. 

Of  course,  unless  the  carrier  contract 
for  through  transportation,  the  question  as 
to  whether  it  can  validly  stipulate  against 
liability  for  loss  or  damage  beyond  its  own 
line  cannot  propertly  arise.  Berg  v.  At- 
chison. T.  &  S.  F.  R.  Co.  30  Kan.  561,  2 
Pac.  639. 

Hence,  the  following  cases  stating  gen- 
erally that  a  carrier  may  limit  its  liability 
to  its  own  line  must  either  be  regarded  as 
involving  contracts  for  through  transpor- 
tation, or  else  as  unfortunate  attempts  to 
state  the  rule  ditcussed,  supra,  II.  e,  1, 
as  to  the  validity  of  limitations  of  the  car- 
rier's undertaking  to  carriage  over  its  own 
line:  Louisville  &  N.  R.  Co.  v.  Meyer,  78 
Ala.  597;  Illinois  C.  R.  Co.  v.  Franken- 
berg,  54  111.  88,  5  Am.  Rep.  92;  Chicago  & 
N.  W.  R.  Co.  V.  Montfort,  60  111.  175; 
Field  V.  Chicago  &  R.  I.  R.  Co.  71  111.  458; 
Coats  V.  Chicago.  R.  I.  &  P.  R.  Co.  239  111. 
154,  87  N.  E.  929;  Fortier  v.  Pennsylvania 
Co.  18  111.  App.  260;  Coles  v.  Louisville, 
E.  &  St.  L.  R.  Co.  41  111.  App.  607;  Adams 
Exp.  Co.  V.  Haynes,  42  111.  89;  United 
States  Exp.  Co.  v.  Haines,  48  111.  248; 
Adams  Exp.  Co.  v.  Wilson,  81  111.  339; 
Chicago  &  N.  W.  R.  Co.  v.  Smith,  81  111. 
App.  364;  Lehigh  Valley  Transp.  Co.  v. 
Pillsbury-Washburn  Flour  Mills  Co.  92  111. 
App.  628;  Michigan  C.  R.  Co.  v.  Chicago 
Electric  Vehicle  Co.  124  111.  App.  158; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Bry- 
ant, 36  Tnd.  App.  340,  75  N.  E.  829;  Mulli- 
gan V.  Illinois  C.  R.  Co.  36  Iowa,  181,  14 
Am.  Rep.  514;  Washburn  Crosby  Co.  v. 
Boston  &  A.  R.  Co.  380  Mass.  252,  62  N.  E. 
590 ;  Black  v.  Ashley,  80  Mich.  90,  44  N.  W. 
1120;  Hope  V.  Delaware  &  H.  Canal  Co.  113 
Mich.  209,  69  N.  W.  487 ;  Kibby  v.  Michigan 
C.  R.  Co.  142  Mich.  313,  105  N.  W.  769; 
Mobile  &  0.  R.  Co.  v.  Francis  (Miss.)  9 
So.  508 ;  Nenno  v.  Chicago,  R.  I.  &  P.  R.  Co. 
105  Mo.  App.  540,  80  S.  W.  24;  Shultz  v. 
Skaneateles  R.  Co.  66  Misc.  9,  122  N.  Y. 
Supp.  445;  W^einberg  v.  Albemarle  &  R. 
R.  Co.  91  N.  C.  31;  Texas  &  P.  R.  Co.  v. 
Rogers  (Tenn.)  3  S.  W.  660;  Nashville,  C. 
&  St.  L.  R.  Co.  V.  Stone,  112  Tenn.  348,  105 
Am.  St.  Rep.  956,  79  S.  W.  1031;  Hunter 
ai  L.R.A.(N.S.) 


V.  Southern  P.  R.  Co.  78  Tex.  196,  13  S. 
W.  190;  McCarty  v.  Gulf,  C.  &  S.  F.  R.  Co. 
79  Tex.  37,  15  S.  W.  164;  Houston  &  T.  C. 
R.  Co.  V.  Park,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  142;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Clarke,  6  Tex.  Civ.  App.  547,  24  S.  W. 
365;  Gulf,  C.  &  S.  F.  R,  Co.  v.  Thompson 
(Tex.  Civ.  App.)  21  S.  W.  186;  Texas  t 
P.  R,  Co.  V.  Smith  (Tex.  Civ.  App.)  24 
S.  \\\  565;  New  York  A  T.  S.  S.  Co.  v. 
Wright  (Tex.  Civ.  App.)  26  S.  W.  106; 
Rogers  v.  Missouri,  K.  &  T.  R.  Co.  (Tex, 
Civ.  App.)  28  S.  W.  1024;  Texas  &  P.  R. 
Co.  V.  Hawkins  (Tex.  Civ.  App.)  30  S.  \V. 
1113;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Grossman 
Bros.  11  Tex.  Civ.  App.  622,  33  S.  W.  290; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Houston 
(Tex.  Civ.  App.)  40  S.  W.  842;  Liefert  v, 
Galveston,  L.  &  H.  R.  Co.  (Tex.  Civ.  App.) 
57  S.  W.  899;  International  &  G.  N.  R.  Co. 
V.  Young  (Tex.  Civ.  App.)  72  S.  W.  68: 
International  &  G.  N.  R.  Co.  v.  Earnest 
(Tex.  Civ.  App.)  77  S.  W.  29;  Rogers  v. 
Texas  &  P.  R.  Co.  (Tex.  Civ.  App.)  94  S. 
W.  158;  Cane  Hill  Cold  Storage  &  Orchard 
Co.  v.  San  Antonio  &  A.  P.  R.  Co.  (Tex. 
Civ.  App.)  95  S.  W.  751;  Gulf,  W.  T.  &  P. 
'R.  Co.  V.  McCampbell  (Tex.  Civ.  App.)  85 
S.  W.  1158;  International  &  G.  N.  R.  Co. 
V.  Heittner,  42  Tex.  Civ.  App.  617,  94  S.  W. 
189;  Texas  &  N.  0.  R.  Co.  v.  Gray,  45  Tex. 
Civ.  App.  208,  99  S.  W.  1125;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Kimble,  49  Tex.  Civ.  App. 
622,  109  S.  W.  234;  International  &  G.  N.  R. 
Co.  V.  Welbourne  (Tex.  Civ.  App.)  313 
S.  W.  780;  St.  Louis  Southwestern  R.  Co. 
V.  Patton  (Tex.  Civ.  App.)  118  S.  W\  798; 
McGuire  v.  Great  Northern  R.  Co.  163  Fed. 
434;  Northern  P.  P.  Co.  v.  Grant,  24  Can. 
S.  C.  546,  affirming  21  Ont.  App.  Rep.  322. 
22  Ont.  Rep.  645;  Canadian  P.  R.  Co.  v. 
Charbonneau,  Montreal  L.  Rep.  6  Q.  B.  287.- 
A  contract  limiting  to  its  own  line  the 
liability  of  a  carrier  contracting  for  through 
transportation  need  not  be  in  writing. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Schaefer 
(Ind.  App.)  90  N.  E.  502. 

(b)  Effect  of  Hepburn  act    (Carmack 

amendment) . 

Since  the  so-called  Carmack  amendment 
to  the  Hepburn  act  (see  supra,  II.  b,  2  (b) 
(2)),  a  carrier  undertaking  the  carriage  of 
an  interstate  shipment  cannot  limit  its  lia- 
bilitv  to  its  own  line.  Central  R.  Co.  v. 
Sims  (Ala.)  53  So.  820;  Central  R.  Co. 
V.  Chicago  Varnish  Co.  (Ala.)  53  So.  832: 
St.  Louis  Southwestern  R.  Co.  v.  Grayson, 
89  Ark.  154,  115  So.  933;  Chicago,  R.  L  & 
P.  R.  Co.  V.  Miles,  92  Ark.  573,  123  S.  W. 
775,  124  S.  W.  1043;  Southern  Exp.  Co.  v. 
R.  H.  Meyer  Co.  (Ark.)  125  S.  W.  642; 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Mitchell 
(Ind.)  91  N.  E.  735;  Dodge  v.  Chicago. 
St.  P.  M.  &  0.  R.  Co.  Ill  Minn.  123.  126 
N.  W^  627;  Missouri,  K.  &  T.  R.  Co.  v. 
Carpenter  (Tex.  Civ.  App.)  114  S.  W.  9()0; 
International  &  G.  N.  R.  Co.  v.  Wilboume 
(Tex.  Civ.  App.)  115  S.  W.  Ill;  Kemendo  v. 
Fruit  Dispatch  Co.  (Tex.  Civ.  App.)  •131 
S.  W.  73;  Southern  P.  Co.  v.  Weatherford 
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Cotton  Mills  (Tex.  Civ.  App.)  134  S.  W. 
778;  Old  Dominion  S.  S.  Co.  v.  C.  F.  Flena- 
ry  &  Co.  (Va.)  69  S.  E.  1107. 

The  prohibition  of  the  Carmack  amend- 
ment to  the  Hepburn  act,  against  limiting 
liability  to  the  carrier's  own  line,  does  not 
apply  to  a  shipment  to  a  foreign  country. 
Houston,  E.  &  W.  T.  R.  Co.  v.  Inman  (Tex. 
Civ.  App.)   134  S.  W.  275. 

(c)  Effect  of  other  statutes. 

Such  a  limitation  might  be  binding  as  to 
intrastate  shipments  but  for  Ala.  Code  1907, 
§  5646.  Central  R.  Co.  v.  Sims  (Ala.)  63 
So.  826;  Central  R.  Co.  v.  Chicago  Varnish 
Co.    (Ala.)   63  So.  832. 

The  parties  to  an  agreement  for  through 
shipment  may,  under  Ga.  Code,  §  2068,  make 
an  express  contract  confining  the  carrier's 
liability  to  its  own  line.  Central  R.  & 
Bkg.  Co.  V.  Avant,  80  Ga.  195,  5  S.  E.  78; 
Central  R.  &  Bkg.  Co.  v.  Hasselkus,  91  Ga. 
382.  44  Am.  St.  Rep.  37,  17  S.  E.  838; 
Mosher  v.  Southern  Exp.  Co.  38  Ga.  37; 
Atlantic  Coast  Line  R.  Co.  v.  Henderson, 
131  Ga.  75,  61  S.  E.  1111;  Central  R.  Co. 
V.  City  Mills  Co.  128  Ga.  841,  58  S.  E.  197. 

And  see  infra,  11.  f,  2  (e), — Central  R. 
Co.  V.  Dwight  Mfg.  Co.  76  Ga.  609. 

But  before  the  initial  or  any  connecting 
carrier  can  avail  itself  of  a  valid  contract 
of  exemption  from  liability  beyond  its  own 
line,  it  must,  under  Ga.  Code  1896,  §§  2317. 
2318,  if  requested,  trace  the  freight,  and 
inform  the  shipper  in  writing  when,  where, 
and  how,  and  by  which  carrier,  the  freight 
was  lost,  damaged,  or  destroyed,  and  give 
the  names  of  the  parties  and  their  official 
position,  if  any,  by  whom  the  truth  of  the 
facts  set  out  in  the  information  can  be  es- 
tablished. Savannah,  F.  &  W.  R.  Co.  v. 
Austin,  101  Ga.  629,  29  S.  E.  11;  Central 
R.  Co.  V.  Murphey,  113  Ga.  514,  53  L.R*A. 
720,  38  S.  E.  970. 

This  statute  is  valid  (Savannah,  F.  &  W. 
R.  Co.  v.  Austin,  supra),  but  not  as  applied 
to  interstate  shipments,  when  it  becomes  in- 
Talid  under  the  commerce  clause  of  the 
Federal  Constitution  (Central  R.  Co.  v. 
Murphey,  196  U.  S.  194,  49  L.  ed.  444,  25 
Sup.  Ct.  Rep.  218,  reversing  116  Ga.  863, 
60  L.R.A.  817,  43  S.  E.  265).  The  court  dis- 
tinguished Richmond  &  A.  R.  Co.  v.  R.  A. 
Patterson  Tobacco  Co.  169  U.  S.  311,  42 
L.  ed.  759,  18  Sup.  Ct.  Rep.  335,  infra,  say- 
ing that  the  duty  imposed  upon  the  carrier 
was  much  more  onerous  than  the  obligation 
created  by  the  Virginia  statute  involved  in 
the  earlier  case. 

This  statute  is  not  applicable  where  the 
initial  carrier  has  not  attempted  to  limit 
its  liability  to  its  own  line.  Atlantic  Coast 
Line  R.  Co.  v.  Henderson,  131  Ga.  75,  61 
S.  E.  1111. 

•  Evidence  that  the  defendant  carrier  de- 
livered the  freight  to  the  next  connecting 
line  in  good  order  is,  of  course,  not  ad- 
missible on  the  trial  of  an  action  for  fail- 
ure to  complv  with  this  act.  Savannah,  F.  & 
\V.  R.  Co.  v.'Elder  116  Ga.  942.  43  S.  E.  379. 

An  application  to  the  initial  carrier,  un- 
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» der  Ga.  Code,  §§  2317  et  seq.,  to  trace 
freight  as  lost,  does  not  call  upon  the  car- 
rier to  give  information  as  to  damage,  so 
as  to  give  the  shipper,  upon  failure  of  the 
carrier  to  comply  with  his  demand,  a  right 
of  action  against  it  for  damage  occurring 
beyond  its  line,  which  he  did  not  have  un- 
der his  contract.  Savannah,  F.  &  W.  R.  Co. 
V.  Austin,  101  Ga.  629,  29  S.  E.  11. 

Where  a  bill  of  lading  by  its  terms  pro- 
vides for  delivery  to  a  connecting  railroad 
or  steamer  to  be  forwarded  to  destination, 
a  fruitless  inquiry  at  the  railway  depot  for 
the  goods  does  not  show  that  such  goods 
were  "lost,"  so  as  to  afford  the  right  of  ac- 
tion given  by  Ga.  Civ.  Code,  §  2318,  in  favor 
of  the  consignor  against  the  initial  carrier 
for  failure  to  trace  lost  goods,  although 
there  may  have  been  a  parol  representation 
that  the  freight  would  be  delivered  to  a 
connecting  railroad,  and  not  to  a  steamer. 
McElveen  v.  Southern  R.  Co.  109  Ga.  249, 
77  Am.  St.  Rep.  371,  34  S.  E.  281. 

The  Illinois  statute  prohibiting  a  carrier 
from  limiting  its  common-law  liability  by 
stipulations  in  the  shipping  receipt  does 
not  prevent  a  carrier  from  making  a  con- 
tract with  the  shipper  limiting  liability  to 
its  own  lines.  Chicago  &  N.  W.  R.  Co.  v. 
Simon,  160  111.  648,  43  N.  E.  696;  Illinois 
C.  R.  Co.  V.  Jonte,  13  111.  App.  424. 

And,  notwithstanding  such  statute,  a 
limitation  of  a  carrier's  liability  to  its 
own  line  may  be  made  by  restrictions  con- 
tained in  that  part  of  the  bill  of  lading 
which  constitutes  a  contract,  since  a  bill  of 
lading  may  be  both  a  receipt  and  a  contract. 
Chicago  &  N.  W.  R.  Co.  v.  Simon,  160  III. 
648,  43  N.  E.  696,  affirming  57  111.  App.  602. 

A  limitation  of  liability  to  its  own  line, 
in  a  bill  of  lading  by  which  the  carrier 
undertakes  a  through  shipment,  is  not  in- 
valid because  of  Iowa  Code,  §  2074,  pro- 
viding that  no  contract,  receipt,  rules,  or 
regulations  shall  exempt  any  railway  cor- 
poration engaged  in  transporting  persons 
or  property  from  the  liability  of  a  common 
carrier,  which  would  exist  had  no  contract, 
receipt,  rule,  or  regulation  been  made  or 
entered  into.  Hartley  v.  St.  Louis,  K.  &  N. 
W.  R.  Co.  116  Iowa,  612,  89  N.  W.  88. 
The  court  said  :  "In  construing  this  stat- 
ute, it  would  be  ridiculous  to  say,  that  a 
contract  which  expressly  limits  liability 
shall  be  held  to  create  one  at  common  law. 
Without  the  contract,  defendant  would  not 
be  liable  for  the  negligence  of  a  connecting 
carrier.  This  is  plain.  But  it  is  said  that 
because  of  the  contract,  it  is  liable,  and 
cannot  limit  that  liability  by  and  through 
the  very  contract  which  is  said  to  create 
it.  If  no  contract,  receipt,  rule,  or  regula- 
tion had  been  made  in  this  case,  there 
would  be  no  liability.  There  was  a  con- 
tract, which  plaintiflf  contends  creates  a 
liability,  and  it  is  said  that  this  liability 
cannot  be  limited.  This  view  entirely  over- 
looks the  fact  that  the  liability  is  created 
by  contract,  and  not  by  law,  and  in  such 
cases  the  statute  quoted  has  no  application. 
This  proposition  seems  so  clear  that  no  fur- 
ther argument  is  necessary." 
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A  limitation  of  this  character  in  a 
through  shipping  contract,  though  void  in 
Kentucky  as  against  public  policy  (see  su- 
pra, II.  i,  2  {&)),  was  not  invalidated  by  a 
provision  of  the  state  Constitution  prohibit- 
ing any  limitation  of  the  carrier's  common- 
law  liability.  Ireland  v.  Mobile  &  O.  R.  Co. 
105  Ky.  400,  49  S.  W.  188,  463;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Viers,  113  Ky.  520, 
68  S.  W.  469;  The  City  of  Clarksville,  94 
Fed.  201. 

And  see  also  infra — Miller  Grain  &  Ele- 
vator Co..v.  Union  P.  R.  Co.  138  Mo.  658, 
40  S.  W.  894;  Piedmont  Mfg.  Co.  v.  Colum- 
bia &  G.  R.  Co.  19  S.  C.  353;  Texas  &  P.  R. 
Co.  V.  Stribling  (Tex.  Civ.  App.)  34  S.  W. 
1002.  , 

The  Missouri  statute,  adopting  the  Eng- 
lish rule  (see  supra,  II.  b,  2  (a)  (1)), 
while  it  does  not  in  terms  prevent  a  car- 
rier undertaking  through  carriaire  under 
that  statute,  from  limiting  its  liability  for 
the  negligence  of  connect in^r  carriers,  is  con- 
strued as  having  that  effect.  McCann  v. 
Eddy,  133  Mo.  59,  35  L.R.A.  110,  33  S.  W. 
71 ;  Marshall  &  M.  Grain  Co.  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  176  Mo.  480,  98 
Am.  St.  Rep.  508,  75  S.  W.  638;  Western 
Sash  &  Door  Co.  v.  Chicar'o,  R.  I.  &  P.  R. 
Co.  177  Mo.  641,  70  S.  W.  998;  Heil  v. 
St.  Louis,  T.  M.  &  S.  R.  Co.  16  Mo.  App. 
363 ;  Craycrof t  v.  Atchison,  T.  &  S.  F.  R.  Co. 
18  Mo.  App.  488;  Orr  V.  Chicago  &  A.  R. 
Co.  21  Mo.  App.  333;  Baker  v.  Missouri  P. 
R.  Co.  34  Mo.  App.  98;  Watkins  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  44  Mo.  App.  245; 
State  Nat.  Bank  v.  Chicago  G.  W.  R.  Co. 
72  Mo.  App.  82;  Jones  v.  St.  Louis  &  S.  F. 
R.  Co.  89  Mo.  App.  653;  Redmon  v.  Chicago, 
R.  I.  &  P.  R.  Co.  90  Mo.  App.  68;  Ingwersen 
V.  St.  Louis  &  H.  R.  Co.  116  Mo.  App.  139, 
92  S.  W.  357;  Buffington  v.  Wabash  R.  Co. 
118  Mo.  App.  476,  94  S.  W.  991;  Bushnell 
v.  Wabash  R.  Co.  118  Mo.  App.  618,  94 
S.  W.  1001;  Ratliff  Bros.  v.  Quincy,  Q.  & 
K.  C.  R.  Co.  118  Mo.  App.  644,  94  S.  W. 
1005;  Farmers'  Bank  v.  St.  Louis  &  H.  R. 
Co.  119  Mo.  App.  1,  95  S.  W.  280;  Samuel 
Hardin  Grain  Co.  v.  Missouri  P.  R.  Co.  120 
Mo.  App.  203,  96  S.  W.  681;  Davis  v. 
Wabash  R.  Co.  122  Mo.  App.  637,  99  S.  W. 
17;  Central  American  S.  S.  Co.  v.  Mobile 
&  O.  R.  Co.  144  Mo.  App.  43,  128  S.  W. 
822;  Missouri  P.  R.  Co.  v.  Baden,  80  Kan. 
405.  102  Pac.  502. 

"The  evident  purpose  of  the  lawmaking 
power  by  the  enactment  of  this  section," 
said  the  court,  in  Western  Sash  &  Door  Co. 
V.  Chicago,  R.  L  &  P.  R.  Co.  177  Mo.  641, 
76  S.  W.  998,  "was  to  simplify  the  contract 
for  shipment,  requiring  it  to  be  either  a  cer- 
tain and  unambiguous  contract  agreeing  to 
transport  the  propertv  of  the  shipper  sim- 
ply over  the  line  of  the  receiving  company, 
or  one  for  through  carriaire  over  connectiui; 
lines  to  the  point  of  destination.  The  par- 
ties are  left  free  to  make  their  contracts  in 
respect  to  this  shipment.  If  the  former  is 
adopted,  if  the  loss  occurs  on  the  connect- 
ing line,  the  shipper  knows  when  he  makes 
his  contract  to  whom  he  must  look  for  such 
loss;  but  if  the  latter  is  adopted,  or  if  the 
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transportation  company  receives  the  prop- 
erty  for   shipment   to   a   certain   point    of 
destination   beyond   its   line,   it   is   equally 
clear,  under  the  statute,  to  whom  the  ship- 
per looks  to  for  compensation  for  any  loss 
which  may  occur,  either  over  its  own  or  the 
connecting  line.     It  follows  that,  while   the 
statute  does  not  in  terms,  it  does  in  effect, 
render  unavailing,  when  the  goods  are  once 
received  by  the  railroad  company  for  throu^li 
shipment,  any  exception  to  the  liability  fixefl 
by  the  statute  for  nonliability  for  loss  over 
the  connecting  line.     Upon  the  goods'  being 
presented  for  shipment  is  the  time  that  the 
burden  is  cast  upon  the  transportation  com- 
pany to  determine  what  risks  it  will   as- 
sume; if  the  goods  are  received  for  throu«;h 
transportation  beyond  its  line,  tie  statute 
fixes  its  liability.    If  the  goods  are  received, 
and   the   contract   for   transnortation    endfi 
with  the  line  of  the  company,  the  contract 
will  control;  but  the  clear  purpose  of  the 
statute  under  discussion,  and  that  is  the  ef- 
fect of  it  as  interpreted  by  the  court,  is  to 
render    inoperative    exceptions    as    to    non- 
liability as  to  goods  received  for  through 
carriage.     In  other  words,  railroad  compa- 
nies cannot  have  a  joint  traffic  arrangement, 
and  say  to  the  shipper,  'Yes,  we  will'  re- 
ceive   your    property    and    ship    it    to    the 
point  of  destinntion  beyond  our  lines;   but 
will  only  be  responsible  for  loss  occurring 
on  our  own  line.*     The  statute  does  not  de- 
prive the  parties  of  any  legal  right  to  make 
a  contract,  but  simply  indicates  the  form 
of  the  contract,  after  it  is  made." 

There  are  some  inconsistent  expressions 
and  rulings  in  a  few  Missouri  cases;  e.  g.f 
Dimmitt  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  103  Mo.  433,  15  S.  W.  761;  Nines  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  307  Mo.  475, 
18  S.  W.  26;  Hill  v.  Missouri  P.  R.  Co.  46 
Mo.  App.  617;  Minter  v.  Southern  Kansas 
R.  Co.  56  Mo.  App.  282;  Patterson  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  56  Mo.  App.  657. 
But  these  were  swept  away  bv  McCann  v. 
Eddy,  133  Mo.  59,  35  L.R.A.  110,  33  S.  W. 
71,  supra,  and  the  long  line  of  cases  follow- 
ing that  decision. 

Some  of  the  Missouri  cases  on  this  point 
raise  a  distinction  between  liabilitv  for 
negligence  and  for  loss  or  damage  otherwise 
caused,  holding  that  under  through  con- 
tract of  carriage,  the  initial  carrier  is  lia- 
ble as  an  insurer  for  the  entire  route,  un- 
less there  is  a  consideration  for  the  at- 
tempted restriction  of  its  common-law  lia- 
bility to  its  own  line,  and  even  then  it  is 
liable  for  negligence  anywhere  on  the  route. 
Blackmer  &  P.  Pipe  Co.  v.  Mobile  &  O.  R. 
Co.  137  Mo.  App.  133.  119  S.  W.  13;  Black- 
mer &  P.  Pipe  Co.  V.  Mobile  &  0.  R.  Co.  137 
Mo.  App.  479,  119  S.  W.  1.  And  see  also, 
supra,  II.  f,  2  (a), — ^Halliday  v.  St.  Louis, 
K,  C.  &  N.  R.  Co.  74  Mo.  159,  41  Am.  Rep. 
309. 

Of  course,  if  the  carrier  contracts  to  carry 
only  to  the  terminus  of  its  own  line,  it  may, 
under  the  Missouri  statute,  stipulate  against 
liability  for  all  loss  or  damage  on  connect- 
ing lines.  Popham  v.  Barnard,  77  Mo.  App. 
619;  State  Nat.  Bank  ▼.  Chicago  G.  W.  K. 
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Co.  72  Mo.  App.  82;  F.  A.  Drew  Glasg  Co. 
V.  O'lio  &  M.  K.  Co.  44  Mo.  App.  416;  His- 
torical Pub.  Co.  V.  Adams  Exp.  Co.  44  Mo. 
App.  421. 

Tlie  Missouri  statute  is  valid,  even  as  ap- 
plied to  interstate  shipments.  Missouri,  K. 
&  T.  R.  Co.  V.  McCann,  174  U.  S.  580,  43 
L.  ed.  1093,  19  Sup.  Ct.  Rep.  755,  affirming 
133  Mo.  69,  36  L,R.A.  110,  33  S.  W.  71; 
Marshall  &  M.  Grain  Co.  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  176  Mo.  480,  98  Am,  St. 
Hep.  508,  76  S.  W.  638;  Western  Sash  & 
Door  Co.  V.  Chicago,  R.  L  &  P.  R.  Co.  177 
Mo.  641,  76  S.  W.  998. 

The  liability  of  a  railway  company  for  a 
loss  occurring  beyond  its  own  line,  where  it 
has  contracted  for  through  carriage,  can- 
not be  limited,  under  the  Nebraska  Consti- 
tution and  statutes,  even  by  express  con- 
tract. St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer, 
38  Neb.  463,  22  L.R.A.  335,  4  Inters.  Com. 
Rep.  494  56  N.  W.  957;  Chicago,  R.  I.  & 
P.  R.  So.  V.  Western  Hay  &  Grain  Co.  2 
Neb.  (Unof.)  784,  90  N.  W.  205;  Miller 
drain  &  Elevator  Co.  v.  Union  P.  R.  Co.  138 
Mo.  658,  40  S.  W.  894. 

But  a  provision  of  the  Nebraska  Constitu- 
tion that  the  liability  of  railroad  corpo- 
rations as  common  carriers  shall  never  be 
limited  does  not  of  itself  have  that  effect, 
since  at  common  law  a  carrier  is  required 
safely  and  promptly  to  carry  only  to  the 
end  of  its  own  route,  and  there  deliver  to  a 
connecting  carrier.  Miller  Grain  &  Elevator 
Co.  v.  Union  P.  R,  Co.  138  Mo.  658,  40  S.  W. 

894.  .    .  . 

A  carrier  was  not  precluded  from  limiting 
its  liability  to  its  own  line,  b^  S.  C.  Gen. 
Stat  1872,  p.  336,  prohibiting  common  car- 
riers from  limiting  their  common-law  re- 
sponsibility by  any  notice  or  declaration  or 
special  contract  for  or  in  respect  of  any 
ffoods  to  be  carried  by  them.  Piedmont 
Mfg.  Co.  V.  Columbia  &  G.  R.  Co.  19  S.  C. 

353. 

Nor  was  a  carrier  prevented  from  making 
a  contract  limiting  its  liability  to  its  own 
line,  bv  S.  C.  Civ.  Code  1902.  §  2176,  making 
the  initial  railway  carrier  liable  for  loss  or 
damage  to  goods  shipped  over  its  own  and 
connecting  lines,  unless  a  receipt  in  writing 
was  produced  from  the  succeeding  carrier; 
but  where  such  contract  was  entered  into, 
the  road  remained  responsible  until  it 
proved  that  it  did  not  cause  the  loss  or 
damage.  The  act  established  only  a  rule 
of  evidence  by  which  the  connecting  earner 
could  relieTC  itself  of  liability.  Jonesvillc 
Mfg.  Co.  V.  Southern  R.  Co.  77  S.  C.  480, 

58  S.  E.  422. 

And  notwithstanding  this  statute,  an 
initial  carrier  issuing  a  hill  of  lading  ex- 
pressing its  agreement  as  one  to  carry  to 
destination  over  its  own  road  or  otherwise 
to  deliver  to  another  carrier,  and  stipu- 
lating that  no  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  portion 
of  the  route,  may  exonerate  itself  from 
liability  for  loss  from  delay  in  transporta- 
tion hy  showing  delivery  of  the  croods  in 
due  season  to  the  next  carrier.  Whittle  v. 
Southern  R.  Co.  (S.  C.)  70  S.  E.  456.  This 
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was  an  interstate  shipment,  hut  the  court 
does  not  mention  the  Hepburn  act. 

But  the  initial  as  well  as  the  terminal 
carrier  (see  also  infra,  IV.  d)  in  a  con- 
tract of  shipment  under  which  the  respon- 
sibility of  each  carrier  is  to  cease  upon 
delivery  to  the  connecting  carrier  in  good 
order  must,  under  S.  C.  Code  1902,  §  1710, 
within  forty  days  after  notice,  adjust  any 
loss  or  damage,  or  give  information  as  to 
where  it  occurred,  or  it  will  be  liable  there- 
for as  though  the  loss  or  damage  occurred 
on  its  own  line,  provided  that  if  it  can 
prove  that,  by  the  exercise  of  due  diligence, 
it  has  been  unable  to  trace  the  loss,  it  shall 
be  excused  from  liability  nndor  snc^i  sec- 
tion. Skipper  v.  Seaboard  Air  I^ine  R. 
Co.  75  S.  C.  276,  7  L.R.A.(N.S.)  388,  117 
Am.  St.  Rep.  901,  55  S.  E.  454,  9  A.  &  E. 
Ann.  Cas.  808;  Venning  v.  Atlantic  Coast 
Line  R.  Co.  78  S.  C.  42,  12  L.R.A.(N.S.) 
1217,  125  Am.  St.  Rep.  768,  68  S.  E.  983; 
Burress  v.  Atlantic  Coast  Line  R.  Co.  79  S. 
C.  250,  60  S.  E.  692;  Winslow  Bros.  v.  At 
lantic  Coast  Line  R.  Co.  79  S.  C.  344,  60 
S.  E.  709 ;  Cave  v.  Carolina  Midland  R.  Co. 
63  S.  C.  496,  31  S.  E.  359. 

So  far  as  this  statute  imposes  on  a  car- 
rier the  duty  to  adjust  or  trace  a  loss  as  a 
condition  of  exemption  from  liabilitv  for  a 
loss  not  on  its  line,  it  is  not  unconstitution- 
al as  applied  to  interstate  sliipments.  Win- 
slow  Bros.  V.  Atlantic  Coast  Line  R.  Co. 
supra;  Skipper  v.  Seaboard  Air  Line  R.  Co. 
75  S.  C.  276,  7  L.R.A.(N.S.)  388,  117  Am. 
St.  Rep.  901,  55  S.  E.  454,  9  A.  &  E.  Ann. 
Cas.  808. 

A  shipping  contract  under  which  the  re- 
sponsibility of  each  carrier  is  to  cease  when 
it  delivers  the  goods  to  the  next  carrier  in 
the  same  order  in  which  it  received  them  is 
equivalent  to  a  contract  under  which  the 
responsibility  of  each  carrier  ceases  on  de- 
livery to  the  next  carrier  "in  good  order," 
within  the  meaning  of  this  statute.  Moody 
V.  Southern  R.  Co.  79  S.  C.  2y7,  60  S.  E. 

711. 

The  question  of  due  diligence  under  the 
statute  is  for  the  jury.    Ibid. 

Under  S.  C.  act  of  May  13,  1903  (which 
is  valid  as  to  intrastate  shipments  only, 
Venning  v.  Atlantic  Coast  Line  R.  Co.  78 
S.  C.  42,  12  L.R.A.(N.S.)  1217,  125  Am.  St. 
Rep.  768,  58  S.  E.  983.  overruling  Skipper 
V.  Seaboard  Air  Line  R.  Co.  75  S.  C.  276, 
7  L.R.A.(N.S.)  388,  117  Am.  St.  Rep.  901, 
55  S.  E.  454,  9  A.  &  E.  Ann.  Cas.  808),  the 
prima  facie  case  against  each  carrier  rec- 
ognizing, acquiescing  in.  or  acting  upon  a 
contract  for  through  shipment,  which  is 
made  by  the  production  of  a  through  bill 
of  lading  issued  by  any  one  of  them,  can- 
not be  overcome  by  any  stipulations  to  the 
contrary.  Venning  v.  Atlantic  Coapt  Line 
R,  Co.  supra. 

It  seems  to  have  been  apsumed  in  Texas 
&  P.  R.  Co.  V.  Stribling  (Tex.  Civ.  App.) 
34  S.  W.  1002.  that  Tex.  Rev.  Stat.  1895, 
art.  320,  forbidding  carriers  to  limit  their 
common-law  liability,  did  not  prohibit  a 
carrier  from  limiting  its  liability  to  its  own 
line. 
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But  since  the  enactment  of  Tex.  Rev. 
Stat.  1895,  arts.  331a,  331b,  which  evident- 
ly served  as  the  model  for  the  South  Caro- 
lina act  of  May  13,  1903,  just  noted  (see 
also  supra,  II.  b,  2  (a)  (1)),  there  have 
been  a  number  of  decisions  in  the  Texas 
court  of  civil  appeals  to  the  effect  that  a 
carrier  recognizing,  acquiescing  in,  or  act- 
ing upon  a  contract  for  the  through  car- 
riage of  a  domestic  shipment,  can  no  longer 
limit  its  liability  to  its  own  line.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Botts,  22  Tex. 
Civ.  App.  611,  55  S.  W.  514;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Terry  (Tex.  Civ.  App.)  89 
S.  W.  792;  Texas  &  P.  R.  Co.  v.  Townsend 
(Tex.  Civ.  App.)  106  S.  W.  760. 

The  ruling  in  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Jones,  —  Tex.  — ,  134  S.  W.  328,  re- 
versing —  Tex.  Civ.  App.  — ,  123  S.  W. 
737,  that  an  initial  carrier  in  an  intrastate 
shipment  may  limit  its  liability  to  its  own 
line,  if  confined  to  the  precise  case  before 
that  court,  need  not  necessarily  be  regarded 
as  overruling  these  decisions,  since  in  this 
case  the  court  expressly  held  that  there 
was  no  contract  for  through  shipment.  But 
a  later  case  in  the  Texas  court  of  civil 
appeals  regards  the  Texas  supreme  court 
decision  as  making  the  Texas  statute  inap- 
plicable when  there  is  a  clause  in  the  con- 
tract of  shipment  limiting  the  carrier's  lia- 
bility to  its  own  line.  San  Antonio  &  A. 
P.  R.  Co.  V.  Chittim,  —  Tex.  Civ.  App.  — , 
135  S.  W.  747. 

A  contract  of  shipment  limiting  the  lia- 
bility of  the  initial  carrier  to  its  own  line 
may  be  set  up  as  a  defense,  although  the 
shipment  was  a  domestic  one,  where  the  pe- 
tition failed  to  allege  that  the  shipment  had 
been  received  by  defendant  for  through 
shipment,  "on  a  contract  for  through  car- 
riage," as  provided  in  Tex.  Rev.  Stat.  art. 
331a,  and  the  answer  denied  the  existence 
of  any  such  fact  or  contract.  Texas  &  P. 
R.  Co.  V.  Arnett,  41  Tex.  Civ.  App.  403,  92 
S.  W.  57. 

The  Texas  statute  does  not  apply  to  a 
shipment  from  a  point  in  that  state  to  a 
foreign  country.  Houston,  E.  &  W.  T.  R. 
Co.  V,  In  man  (Tex.  Civ.  App.)  134  S.  W. 
275. 

And  this  statute  does  not  apply  to  inter- 
state shipments.  Houston  &  T.  C.  R.  Co. 
V.  Groves,  48  Tex.  Civ.  App.  45,  106  S.  W. 
416. 

And  the  right  of  a  carrier  undertaking 
a  through  interstate  shipment,  to  limit  its 
liability  to  its  own  line,  was  not  affected 
by  Tex.  Laws  1899,  chap.  125,  which  pro- 
vides that  when  property  has  been  trans- 
ported over  two  or  more  railroads  operating 
any  part  of  their  roads  in  the  state,  suit 
for  loss  or  damage  thereto  may  be  brought 
against  any  one  or  all  of  such  railroad  cor- 
porations, in  any  '•ounty  in  which  either  of 
such  railroads  extends  or  is  operated.  This 
act  was  not  intended  to  affect  in  any  way 
the  right^  of  the  parties  under  the  contract 
made  between  them,  but  permits  the  enforce- 
ment of  such  contract  in  one  action,  accord- 
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ing  to  its  terms,  against  all  of  the  partici- 
pants in  the  transportation  of  the  freight. 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  99  Tex. 
286,  89  8.  W.  767. 

By  Virginia  Code  1887,  §  1296,  a  carrier 
accepting  goods  for  transportation  to  a 
point  beyond  its  own  line  could  confine  its 
liability  to  its  own  line  by  a  contract 
signed  by  the  shipper.  Norfolk  &  W.  R.  Co. 
V.  Reeves,  97  Va.  284,  33  S.  E.  606;  Vir- 
ginia Coal  &  I.  Co.  V.  Louisville  &  N.  R. 
Co.  98  Va.  776,  37  S.  E,  310. 

The  same  section  also  provided  that  the 
carrier  could  not  avail  itself  of  such  a  con- 
tract unless,  within  a  reasonable  time 
after  demand,  it  should  give  satisfactory 
proof  to  the  consignor  that  the  loss  or  in- 
jury did  not  occur  while  in  its  charge. 
Norfolk  &  W.  R.  Co,  v.  Sutherland,  89  Va. 
703,  17  S.  E.  127;  Richmond  &  A.  R.  Co.  v. 
R.  A.  Patterson  Tobacco  Co.  169  U.  S.  311, 
42  L.  ed.  759,  18  Sup.  Ct.  Rep.  335. 

This  statute  did  not,  as  applied  to  in- 
terstate shipments,  amount  to  an  uncon- 
stitutional regulation  of  commerce.  Rich- 
mond &  A.  R.  Co.  V.  R.  A.  Patterson  Tobacco 
Co.  supra. 

This  statute  •  was  impliedly  repealed  by 
Va.  Code  3904,  §  1294-1,  which  omits  the 
provisions  of  the  earlier  statute  for  release 
or  exemption  from  liability  beyond  the 
carrier's  line,  by  a  contract  in  writing 
signed  by  the  owner  or  his  agent,  and  pro- 
vides that  such  a  contract  shall  not  ex- 
empt the  carrier  from  the  liability  as  such, 
which  would  exist  had  no  contract  been 
made  or  entered  into.  Under  this  section, 
a  carrier  cannot,  by  contract,  stipulate  for 
exemption  from  liability  to  a  shipper,  when 
it  accepts  for  transportation  anything  di- 
rected to  a  point  of  destination  beyond  the 
terminus  of  its  own  line,  and  the  fact  of  loss 
or  damage  is  made  prima  facie  evidence  of 
negligence,  and  a  right  of  recovery  over 
against  the  carrier  actually  causing  the  loss 
is  afforded.  Norfolk  &  W.  R.  Co.  v.  Wil- 
kinson, 106  Va.  778,  56  S.  E.  808. 

A  condition  in  a  contract  of  a  railway 
company  to  carry  live  stock  "through"  part- 
ly by  railway  and  partly  by  sea,  exempting 
it  from  liability  for  negligence  of  the  car- 
rier by  water,  is  valid,  as  the  railway  and 
canal  traffic  act  does  not  in  itself  apply, 
and  was  not  made  applicable  by  31  &  32 
Vict.  chap.  119,  34  &  35  Vict.  chap.  78. 
Doolan  v.  Midland  R.  Co.  Tr.  Rep.  10  C.  L. 
47,  overruling  Moore  v.  Midland  R.  Co.  Ir. 
Rep.  9  C.  L.  20. 

A  carrier  may,  notwithstanding  Can.  Rev. 
Stat.  chap.  109,  §  104,  limit  its  liability  for 
negligence,  either  as  carrier  or  otherwise,  in 
respect  of  goods  to  be  carried  after  they 
have  left  its  own  line.  Grand  Trunk  R.  Co. 
V.  McMillan,  16  Can.  S.  C.  543,  affirming  15 
Ont.  App.  Rep.  14. 

The  Federal  courts  will  not  apply  the 
common-law  rule  respecting  the  right  of  a 
carrier  to  limit  its  liability  to  its  own  line, 
where  there  is  an  express  statute  of  the 
state  where  the  transportation  contract  is 
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entered  into,  reflating  the  matter.  Cen- 
tral R.  Co.  V.  Kavanaugh,  34  C.  C.  A.  203, 
63  U.  S.  App.  501,  92  Fed.  56. 

(d)  Consideration. 

A  contract  between  a  railway  company 
and  a  shipper,  limiting  the  liability  of  the 
carrier  to  loss  or  injury  on  its  own  line,  is 
binding  if  based  on  a  valid  consideration. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Cotton,  87  Ark. 
339,  112  S.  W.  742. 

It  has  been  held  that  a  stipulation  that  all 
liability  as  a  carrier  shall  cease  with  deliv- 
ery to  the  next  connecting  line  does  not  re- 
quire a  consideration  to  support  it.  Nash- 
ville, C.  &  St,  L.  R.  Co.  V.  Stone,  112  Tenn. 
348,  105  Am.  St  Rep.  955,  79  S.  W.  1031. 

The  fact  of  shipment  itself  has  been  re- 
garded as  a  sufficient  consideration  to  sup- 
port a  limitation  of  the  liability  of  the  in- 
itial carrier  to  its  own  line.  McNeill  v. 
Atlantic  Coast  Line  R.  Co.  161  Ala.  319,  49 
So.  797. 

The  cancelation  or  annulment  of  a  prior 
parol  contract  is  a  sufficient  consideration 
to  support  a  contract  which  a  shipper  of 
live  stock  signed,  without  objection,  when 
offered  him  by  the  station  agent  just  be- 
fore the  train  started,  so  as  to  bind  such 
shipper  by  the  stipulation  therein,  that  the 
carrier  shall  not  be  liable  for  loss  or  dam- 
age after  it  has  delivered  the  cars  on  the 
tracks  of  a  stock  yards  company.  Leonard 
▼.  Chicago  &  A.  R.  Co.  54  Mo.  App.  293. 

But  if  a  shipment  of  livestock  is  received 
by  a  carrier  under  a  parol  agreement  by 
which  the  carrier  undertook  through  trans- 
portation, a  written  contract  limiting  lia- 
bility to  its  own  line,  subsequently  signed 
by  the  shipper  after  the  animals  were  placed 
in  the  car,  and  just  before  the  train  started, 
without  any  time  afforded  him  to  read  it, 
and  without  any  statement  as  to  what  it 
contained, — is  without  consideration  and 
void.  Louisville  &  N.  R.  Co.  v.  Cooper,  21 
Ky.  L.  Rep.  1644,  56  S.  W.  144. 

And  where  a  shipment  of  live  stock  was 
made  under  a  verbal  agreement  for  through 
transportation,  a  subsequent  written  agree- 
ment limiting  the  carrier's  liability  to  its 
own  line,  signed  by  the  shipper  after  the 
stock  was  delivered  to  the  carrier,  in  order 
to  obtain  passes  for  the  men  who  were  to 
accompany  the  stock,  is  without  considera- 
tion. San  Antonio  &  A.  P.  R.  Co.  v.  Wright, 
20  Tex.  Civ.  App.  136,  49  S.  W.  147. 

But  a  contract  for  interstate  carriage, 
signed  by  the  shipper's  agent,  by  which  the 
carrier  limited  its  liability  to  its  own  line, 
cannot  be  said  to  have  been  without  consid- 
eration, where  the  execution  of  such  an 
agreement  was  contemplated  by  the  parties 
when  the  preliminary  oral  contract  was 
made.  Ft  Worth  &  D.  C.  R.  Co.  v.  W' right, 
24  Tex.  Civ.  App.  291,  58  S.  W.  846. 

(e)   When  binding  on  shipper. 

The  reader  should  remember  that  while 
in  general  the  same  rules  apply  here  as  in 
case  of  any  other  limitation  of  the  carrier's 
liability,  the  limits  set  for  this  note  forbid 
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anything  more  than  a  discussion  of  the  cases 
involving  this  particular  limitation.  And 
see  also  supra,  II.  e,  1    (a). 

If  the  shipper  or  his  duly  authorized 
agent  signs  the  shipping  agreement,  he  is 
naturally  bound  thereby,  imless  fraud,  mis- 
take, or  duress  be  shown. 

Plaintiff,  having  declared  upon  a  con- 
tract expressly  limiting  the  defendant  carri- 
er's liability  to  its  own  line,  is  estopped  to 
deny  that  such  was  the  contract,  and  that 
it  was  understandingly  executed.  Indian- 
apolis, B.  &  W.  R.  Co.  V.  Murray,  72  111.  128. 

A  shipper  signing  a  contract  containing 
a  limitation  of  the  carrier's  liability  to  its 
own  line  cannot  relieve  himself  from  its 
terms  by  reason  of  ignorance  of  the  same, 
unless  there  be  fraud  and  misapprehension 
in  its  execution.  Coles  v.  Louisville,  E.  & 
St.  L.  R.  Co.  41  111.  App.  607.  But  see  in- 
fra, Wabash  R.  Co.  v.  Thomas,  222  111.  337, 
7  L.R.A.(N.S.)  1041,  78  N.  E.  777;  Chicago 
&  E.  L  R.  Co.  v.  Igo,  130  111.  App.  373. 

A  shipper  is  bound  by  a  condition  in  a 
through  bill  of  lading  exempting  the  carrier 
issuing  it  from  liability  for  damage  Occur- 
ring beyond  its  own  line,  where  he  accepts 
and  signs  such  bill  of  lading,  and  there  is 
no  showing  of  fraud  or  mistake.  Such  con- 
tract cannot  be  varied  by  proof  of  a  prior 
parol  agreement.  Richmond  &  D.  R.  Co.  v. 
Shomo,  90  Ga.  496,  16  S.  E.  220. 

A  condition  restricting  the  initial  carri- 
er's liability  to  its  own  line,  embodied 
in  a  notice  signed  by  or  on  behalf  of  the 
consignor,  is  just  and  reasonable,  within 
the  meaning  of  the  railway  and  canal  traffic 
act,  and  protects  the  company  beyond  its 
own  line.  Aldridge  v.  Great  Western  R.  Co. 
15  C.  B.  N.  S.  582. 

Evidence  that  a  shipper  had  frequently 
signed  similar  contracts  is  competent  on  the 
question  whether  he  had  knowledge  of  and 
consented  to  the  terms  of  the  contract  of 
shipment  signed  by  him,  by  which  the  car- 
rier's liability  was  restricted  to  its  own  line. 
Chicago  &  E.  I.  R.  Co.  v.  Igo,  130  111.  App. 
373. 

Written  contracts  limiting  the  carrier's 
liability  on  an  interstate  shipment  to  its 
own  line  govern  where  the  shippers  ex- 
pected to  sign,  and  contemplated  signing, 
such  contracts  when  delivering  the  goods 
for  shipment.  Texas  &  P.  R.  Co.  v.  Byers 
Bros.  (Tex.  Civ.  App.)  73  S.  W.  427. 

Shippers  are  bound  by  the  provisions  of 
a  written  contract  of  shipment  signed  by 
them,  which  limits  the  carrier's  liability  to 
its  own  Jine,  where  they  have  for  years  been 
executing  contracts  containing  similar  pro- 
visions, and  must  have  expected  to  sign  the 
one  in  question.  Texas  &  P.  R.  Co.  v.  Byers 
Bros.  (Tex.  Civ.  App.)  84  S.  W.  1087. 

A  shipper  cannot  avoid  the  binding  ef- 
fect of  a  contract  of  shipment  limiting 
liability  to  the  carrier's  own  line,  but  tak- 
ing away  none  of  the  rights  he  would  have 
had  in  the  absence  of  any  contract,  where, 
in  signing  such  contract,  he  was  only  carry- 
ing out  an  agreement  implied  when  he  had 
the  previous  oral  negotiations  with  the  car- 
rier's agent,  having  expected  to  sign  such 
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contract  when  he  talked  with  the  a^cnt. 
Chicago,  R.  I.  &  T.  R.  Co.  v.  Halsell,  30 
Tex.  Civ.  App.  622,  81  S.  W.  1243. 

A  written  contract  of  interstate  carriage 
by  which  the  carrier  limited  ita  liability  to 
its  own  line  cannot  be  said  to  have  been 
executed  under  circumstances  of  duress, 
where  the  execution  of  a  written  contract 
was  contemplated  by  the  parties  when  the 
preliminary  oral  agreement  was  made,  and 
the  shipper  knew  or  could  have  known  from 
previous  dealinfrs  what  stipulations  were  in 
the  written  contract.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Wright,  24  Tex.  Civ.  App.  291,  68 
S.  W.  846. 

See  also  infra,  East  Tennessee,  V.  &  G.  R. 
Co.  v.  Brumley,  6  Lea,  401. 

A.  fortiori  is  the  shipper  bound  where  the 
agreement  is  drawn  up  by  him  or  his  agent. 

A  provision  in  a  shipping  order  signed 
by  the  shipper  and  accepted  by  the  carrier, 
limiting  the  carrier's  liability  to  its  own 
line,  is  binding  on  the  shipper.  Michigan 
C.  R.  Co.  V.  Chicago  Electric  Vehicle  Co. 
124  111.  App.  168. 

A  shipper  whose  clerk  draws  up  and  signs 
a  shipping  receipt  upon  blanks  furnished  the 
shipper  by  the  carrier  for  that  purpose  is 
bound  by  a  stipulation  limiting  the  carri- 
er's liability  to  its  own  line.  Gibson  v. 
An:erican  Merchants*  Union  Exp.  Co.  1 
Hun,  387,  3  Thomp.  &  C.  601. 

A  shipper  whose  agent  prepares  and  uses 
a  form  of  shipping  receipt  which  includes  a 
clause,  "as  per  condition  of  company's  bill 
of  lad'P"','*  is  hound  bv  the  clause  in  such 
bill  of  lading  limiting  the  carrier's  liabil- 
ity to  its  own  line,  irre8])ective  of  the  un- 
derstanding of  such  agent  as  to  the  mean- 
ing of  the  contract,  where  he  had  ample 
means  to  know  what  the  conditions  of  the 
bill  of  lading  were  before  and  when  he 
adopted  them  as  a  part  of  the  shipping 
receipt.  Central  R.  Co.  v.  City  Mills  Co. 
128  Oa.  841,  58  S.  E.  197. 

A  limitation  of  liability  to  the  carrier's 
own  line  contained  in  the  bill  of  lading 
hinds  a  shipper  who  prepared  a  shipping 
ticket  reciting  that  the  goods  were  to  be 
shipped  "as  per  condition  on  company's  bill 
of  lading,"  and  the  usual  bill  of  lading  was 
issued  under  that  request.  Southern  R. 
Co.  v.  Frank,  6  Ga.  App.  674,  63  S.  E.  06G. 

A  carrier's  uniform  bill  of  lading,  con- 
taining conditions  limiting  liability  to  its 
own  line,  was  not  made  a  part  of  the  con- 
tract of  shipment  by  reference  thereto  in 
an  Instrument  signed  by  the  shippers  and 
tlie  carrier's  agent,  reciting  the  delivery 
of  the  shipment  to  be  shipped  as  per  direc- 
tions below,  "subject  to  the  conditions  and 
exceptions  of  the  company's  bill  of  ladin?." 
where  no  bill  of  lading  was  ever  issued. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Bryant, 

30  Ind.  App.  340,  76  N.  E.  829. 

See  also  infra.  Dunbar  v.  Charleston  & 
W.  C.  R.  Co.  62  S.  C.  414.  40  S.  E.  884, 

A  limitation  of  the  initial  carrier's  lia- 
bility to  its  own  line  is  invalid,  where  the 
shipper  demanded,  and  was  refused,  an  un- 
restricted liability  cnntract,  being  com- 
pelled to  81^1  the  contract  in  question  in 
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order  to  secure  trnnsnortation.  Chicngo, 
R.  I.  &  P.  R.  Co.  V.  Cotton,  87  Ark.  2£9, 
112  S.  W.  742. 

Knowledge,  notice,  or  assent  generally. 

A  carrier  cannot  limit  its  liability  to  its 
own  line  by  notice.  Chicago  &  N.  W.  R. 
Co.  V.  Simon,  160  111.  648,  43  N.  E.  696,  af- 
firming 57  III.  App.  502. 

A  statute  to  this  effect  exists  in  Georgia, 
Central  R.  Co.  v.  City  Mills  Co.  supra; 
Mosher  v.  Southern  Exp.  Co.  38  Ga.  37. 

Both  Illinois  and  Georgia  have  statutes 
which  forbid  a  carrier  from  limiting  its 
common-law  liability  by  stipulations  or 
limitations  expressed  in  the  shipping  re- 
ceipt. Under  these  statutes,  the  mere  ac- 
ceptance of  a  bill  of  lading  or  shipping  re- 
ceipt limiting  the  carrier's  liability  to  its 
own  line  does  not  make  such  limitation 
binding  upon  the  shipper,  without  further 
proof  of  his  assent.  Erie  R.  Co.  v.  Wilcox, 
84  111.  239,  25  Am.  Kep.  451;  Illinois  C.  R. 
Co.  V.  Carter,  165  111.  570,  36  L.R.A.  627, 
46  N.  E.  374,  reversing  62  111.  App.  618; 
Chicago  ft  N.  W.  R.  Co.  v.  Simon,  160  111. 
648,  43  N.  E.  598,  affirming  67  111.  App. 
602;  Coats  v.  Chicago,  R.  I.  &  P.  R.  Co. 
239  111.  154,  87  N.  E.  929;  Ohio  &  M.  R. 
Co.  V.  Emrich,  24  111.  App.  245 ;  Wabash  R. 
Co.  V.  Harris,  66  111.  App.  159;  Mosher  v. 
Southern  Exp.  Co.  38  Ga.  37;  Central  R. 
&  Bkg.  V.  Hasselkus,  91  Ga.  382,  44  Am. 
St.  Rep.  37,  17  S.  E.  838;  Central  R.  Co. 
V.  City  Mills  Co.  1-28  Ga.  841,  58  S.  E. 
197;  Atlantic  Coast  Line  R.  Co.  v.  Hender- 
son, 131  Ga.  75,  01  S.  E.  1111;  Central  R. 
Co.  V.  Kavananr^h.  34  C.  C.  A.  203,  63  U. 
S.  App.  501,  92  Fed.  50. 

Hence,  the  owner  of  a  sliipment  is  not 
hound  by  a  condition  in  a  bill  of  lading  con- 
fining the  carrier's  liability  to  its  own  liue, 
which  is  signed  by  the  carrier  and  by  a 
person  who  was  without  authority  to  bind 
the  owner.  Ohio  &,  M.  R.  Co.  v.  Hamlin, 
42  111.  App.  441. 

Elsewhere,  the  rule  seems  uniform  that 
if  a  carrier  may  validly  limit  its  liability 
in  this  regard,  the  shipper's  assent  to  such 
limitation  will  be  inferred  from  his  accept- 
ance, without  objection,  of  a  bill  of  lading 
or  sliipping  receipt  containing  it. 

It  has  come  to  be  customary  for  railroads 
receiving  goods  for  transportation,  which 
must  pass  over  two  or  more  connecting 
roads  before  reaching  the  place  to  which 
they  are  consigned,  to  insert  a  clause  in 
the  bill  of  lading  which  limits  the  liability 
of  each  connecting  road  to  loss  or  injury 
suffered  while  on  its  line  and  until  the 
goods  are  safely  delivered  to  the  next  con- 
necting line;  and  when  a  bill  of  lading 
containing  such  a  clause  is  tendered  to  the 
shipper  when  he  oflfers  his  goods  for  ship- 
ment, and  is  accepted  by  him,  this  limi- 
tation of  liability  becomes  a  part  of  the 
contract  binding  eacli  of  the  contractin^j 
parties.  Jones  v.  Cincinnati,  S.  ft  M.  R. 
Co.  89  Ala.  376.  8  So.  61. 

An  express  company  is  not  liable  for  a 
loss  after  a  delivery  to  a  succeeding;  carrier, 
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where  the  bill  of  lading  received  by  the 
shipper  without  objection,  and  without  any 
insistence  upon  the  common-law  liability 
of  the  carrier,  expressly  limits  its  liability 
to  its  own  line.  Smith  v.  American  Exp. 
Co.  108  Mich.  572,  G«  N.  W.  479. 

In  Iowa,  in  the  absence  of  fraud,  imposi- 
tion, or  mistake,  the  sliipper's  assent  to  a 
limitation  in  the  bill  of  lading  restricting 
the  initial  carrier's  liability  to  its  own  line, 
though  signed  only  by  the  carrier,  will  be 
presumed  from  his  acceptance  of  it  and 
acting  upon  it.  Coats  v.  Chicago,  R.  I.  & 
P.  R.  Co.  239  III.  154.  87  N.  E.  929. 

If  a  carrier  may  relieve  itself  of  the  lia- 
bility for  a  loss  occurring  beyond  its  own 
line,  imposed  upon  it  by  Mo.  Rev.  Stat. 
1879,  §  598,  by  contracting  to  that  effect 
with  the  shipper,  the  result  is  accomplished 
by  the  shipper's  acceptance  of  a  bill  of 
lading  containing  a  condition  to  that  effect. 
Craycroft  v.  Atchison,  T  &  S.  F.  R.  Co.  18 
Mo.  App.  488. 

A  condition  in  a  bill  of  lading  relieving 
a  railway  company  from  liability  for  a  loss 
beyond  its  own  line  is  valid,  and  binds  a 
shipper  who  either  has,  or  from  the  circum- 
stances is  presumed  to  have,  knowledge 
thereof,  and  accepted  the  conditions.  Beau- 
mont V.  Canadian  P.  R.  Co.  Montreal  L. 
Rep.  5  S.  C.  255. 

A  condition  in  a  bill  of  lading  limiting 
the  railway  company's  liability  as  a  car- 
rier to  its  own  line  binds  the  shipper,  where 
the  bill  on  its  face  informed  his  agent  that 
the  carrier  received  the  goods  on  certain 
conditions,  one  of  which  was  the  one  in 
question.  If  the  shipper  or  his  agent  had 
the  means  of  knowing  the  condition,  he  was 
bound  bv  it.  Armstrong  v.  Grand  Trunk 
R.  Co.  18  N.  B.  445. 

An  express  company  is  not  liable  for  a 
loss  beyond  its  own  line,  under  a  shipping 
receipt*  by  which  the  company  undertakes 
to  "forward  to  the  nearest  point  to  destina- 
tion reached  bv  it,  .  .  .  subject  to  the 
following  conditions,  and  which  conditions 
are  agreed  to  by  shipper  or  owner  in  ac- 
cepting this  receipt."  one  of  which  condi- 
tions purports  to  relieve  the  company  from 
liability  if  a  loss  or  injury  happens  at  a 
place  beyond  its  own  line.  Neil  v.  Amer- 
ican Exp.  Co.  Rap.  Jud.  Quebec,  20  C.  S. 
253. 

A  shipper  accepting  a  receipt  containing 
a  provision  that  "this  shipment  is  accepted 
BUDJect  to  the  terms  and  conditions  of  the 
company's  regular  bill  of  lading,  for  which 
this  receipt  may  be  exchanged,^'  is  put  on 
inquiry  as  to  such  terms  and  conditions, 
and  is  bound  by  a  stipulation  in  the  bill 
of  lading  limiting  liability  to  th^  carrier's 
own  line.  Dunbar  v.  Charleston  &  W.  C.  R. 
Co.  62  S.  C.  414.  40  S.  E.  884. 

A  shipper  who  has  previously  shipped 
like  goods  under  like  bills  of  lading  is  pre- 
sumed to  be  aware  of,  and  hence  bound  by, 
a  condition  therein  limitinsr  the  carrier's 
liability  to  its  own  line,  although  his  at- 
tention was  not  called  thereto.  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Brumley,  6  I^a, 
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The  shipper  who  accepts  such  a  bill  of 
lading  is  lound  by  its  terms  and  condi- 
tions, whether  he  reads  it  or  not.  Phi  for 
V.  Carolina  C.  R.  Co.  89  N.  C.  311,  45  Am. 
Rep.  687. 

A  clause  in  a  bill  of  lading  tendered  to 
the  shipper  when  he  offers  his  goods  for 
shipment,  and  accepted  by  him,  limiting 
the  liability  of  the  carrier  to  loss  or  injury 
suffered  on  its  own  line,  binds  the  shipper, 
even  though  he  was  unable  to  read,  and  did 
not  know  that  the  bill  of  lading  contained 
such  limiting  clause.  Jones  v.  Cincinnati, 
S.  &  M.  R.  Co.  supra. 

The  signature  of  the  shipper  is  not  neces- 
sary to  establish  his  assent  to  the  terms  of 
a  bill  of  lading  limiting  the  carrier's  lia- 
bility to  its  own  line.  Piedmont  Mfg.  Co. 
V.  Columbia  &  G.  R.  Co.  19  S.  C.  353. 

An  even  in  Illinois,  a  shipper  who  ac- 
cepts a  bill  of  lading  limiting  the  carrier's 
liability  to  its  own  line,  with  full  knowl- 
edge of,  and  with  intent  to  assent  to,  such 
limitation,  is  bound  thereby  as  effectually 
as  though  he  had  signed  it.  Adams  Exp. 
Co.  V.  Haynes,  42  111.  89;  United  States 
Exp.  Co.  V.  Haines,  48  111.  248;  Illinois  C. 
R.  Co.  V.  Frankenberg,  54  111.  88,  6  Am. 
Rep.  92;  Chicago  &  N.  W.  R.  Co.  v.  Mont- 
fort,  60  III.  175  United  States  Exp.  Co.  v. 
Haines,  67  III.  137;  Erie  R.  Co.  v.  Wilcox, 
84  111.  239,  25  Am.  Rep.  451;  Fortier  v. 
Pennsylvania  Co.  18  111.  App.  260. 

Receipt  not  delivered  at  time  of  shipment. 

A  bill  of  lading  containing  a  clause  lim- 
iting the  liability  of  the  carrier  to  loss 
occurring  on  its  own  line  must,  in  order  to 
bind  the  shipper,  be  tendered  to  him  at 
the  time  he  offers  his  goods  for  shipment, 
and  be  accepted  by  him,  otherwise  the  car- 
rier will  be  bound  to  deliver  the  goods 
safely,  except  as  relieved  at  common  law. 
Southern  R.  Co.  v.  Levy,  144  Ala.  614,  39 
So.  95. 

A  limitation  of  liability  of  a  carrier  to 
his  own  lines  is  not  brought  home  to  the 
shipper  so  as  to  bind  him,  by  a  clause  to 
that  effect  in  the  bill  of  lading,  which  was 
not  delivered  to  him  when  the  goods  were 
delivered  to  the  carrier,  but  was  mailed 
to  him  on  the  next  day.  Louisville  &  N.  R. 
Co.  V.  Meyer.  78  Ala.  597. 

A  stipulation  in  a  bill  of  lading  sent  to 
the  shipper  subsequently  to  the  time  of 
the  making  of  the  shipment,  and  not  shown 
to  have  been  assented  to  by  him,  which 
limits  the  liability  of  the  carrier  to  its 
own  line,  is  not  an  "express  contract,"  with- 
in the  meaning  of  Ga.  Code,  §  2068,  pro- 
viding that  a  carrier  can  limit  its  liability 
only  in  that  way,  and  such  stipulation  will 
not  exempt  the  initial  carrier  from  a  loss 
occurring  beyond  its  own  line,  provided  it 
has  agreed  to  transport  the  goods  through 
to  their  final  destination.  Central  R.  Co. 
V.  Dwight  Mfg.  Co.  75  Ga.  609. 

A  special  contract  by  which  a  steamship 
company  agreed  to  receive  goods  away  from 
the  terminus  of  its  own  route,  to  be  trans- 
ported  to   such  terminus  by   another   car- 
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rier,  and  then  to  be  forwarded  over  its  own 
route  to  final  destination,  under  which  it 
is  liable  for  a  loss  on  the  line  of  such  other 
carrier  before  the  goods  reached  its  own 
line,  cannot  be  abrogated  or  modified  by 
issuing  bills  of  lading  some  months  later, 
containing  stipulations  limiting  the  car- 
rier's liability  to  its  own  line,  which  did 
not  reach  the  shipper  until  after  transpor- 
tation had  begun,  and  much,  if  not  all,  of 
the  loss  had  occurred,  there  being  no  evi- 
dence that  the  shipper  consented  to  accept 
bills  of  lading  in  place  of  the  prior  con- 
tract. Swift  V.  Pacific  Mail  S.  S.  Co.  106 
N.  Y.  206,  12  N.  E.  683. 

See  also  supra,  II.  e,  2;  infra,  Allen  & 
Gilbert  Ramaker  Co.  v.  Canadian  &  P.  R. 
Co.  42  Wash.  64,  84  Pac.  620,  7  A.  &  E. 
Ann.  Cas.  468;  infra,  II.  f,  3, — Lake  Erie 
&  W.  R.  Co.  V.  Seeley,  43  Ind.  App.  70,  86 
N.  E.  1002. 

Conditions  on  back. 

A  condition  on  the  back  of  a  bill  of  lading 
limiting  the  carrier's  liability  to  its  own 
line  forms  a  part  of  the  contract,  where, 
by  such  bill,  the  carrier  acknowledges  the 
receipt  of  goods  consigned  to  a  point  be- 
yond its  line,  to  be  sent  through  "subject 
to  their  tariff,  and  under  the  conditions 
printed  on  the  other  side."  Detroit  &  M. 
R.  Co.  V.  Farmers'  &  Millers'  Bank,  20 
Wis.  122. 

A  shipper  signing  a  paper  requesting  the 
carrier  to  forward  goods  subject  to  the  con- 
ditions stated  on  the  other  side  is  bound  by 
the  "condition"  or  "notice"  on  the  back  of 
the  paper,  limiting  the  carrier's  liability 
to  its  own  line.  La  Pointe  v.  Grand  Trunk 
R.  Co.  26  U.  C.  Q.  B.  479. 

Legibleness  of  limitation. 

A  shipper  is  bound  by  a  provision  in  a 
bill  of  lading  limiting  liability  to  the  car- 
rier's own  line,  where  it  was  not  printed 
in  such  small  type,  nor  so  obscured,  that  it 
could  not  be  seen  or  read  by  the  exercise  of 
reasonable  care  or  attention.  Patterson 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  50  Mo. 
App.  657. 

Stipulations  in  a  bill  of  lading  limiting 
the  carrier's  liability  to  its  own  line  do  not 
bind  the  shipper  where  they  are  printed  in 
very  fine  type,  almost  impossible  to  be 
read  by  persons  unaccustomed  to  them,  and 
frequently  made  more  illegible  by  the  use 
of  stamps  which  cover  large  parts  of  the 
printed  matter,— especially  where  the  bill 
of  lading  is  not  issued  until  after  the  goods 
are  shipped.  Allen  &  Gilbert  Ramaker  Co. 
v.  Canadian  P.  R.  Co.  42  Wash.  64,  84  Pac. 
620,  7  A.  &  E.  Ann.  Cas.  468. 

See  also  Northern  T.  R.  Co.  v.  American 
Trading  Co.  195  U.  S.  439.  49  L.  ed.  269, 
25  Sup.  Ot.  Rep.  84,  supra,  II.  c,  3. 

Burden  of  proof. 

The  Illinois  cases  place  upon  the  carrier 
the  burden  of  showing  that  a  shipper  ac- 
cepting a  bill  of  lading  limiting  the  car- 
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Tier's  liability  to  its  own  line  assented  to 
such  limitation.  Chicago  A  N.  W.  R.  Co. 
V.  Simon,  160  111.  648,  43  N.  E.  590,  affirm- 
ing 67  111.  App.  502;  Coats  v.  Chicago,  R.  I. 
&  P.  R.  Co.  239  111.  154,  87  N.  E.  929. 

This  is  true  even  though  the  shipper 
signed  the  bill  of  lading.  Wabash  R.  Co. 
V.  Thomas,  222  111.  337,  7  L.R,A.(N.S.> 
1041,  78  N.  E.  777,  affirming  122  111.  App. 
569;  Chicago  &  E.  L  R.  Co.  v.  Igo,  130  IlL 
App.  373. 

Question  for  jury. 

Whether  a  shipper  accepts  a  shipping  re- 
ceipt limiting  the  carrier's  liability  to  its 
own  line  with  full  knowledge  of,  and  in- 
tending to  assent  to,  such  restriction,  so 
as  to  be  bound  thereby,  is,  in  Illinois,  a 
question  for  the  jury.  Illinois  C.  R.  Co. 
V.  Frankenberg,  54  111.  88,  5  Am.  Rep.  92; 
Chicago  &  N.  W.  R.  Co.  v.  Montfort,  60 
111.  175;  Adams  Exp.  Co.  v.  Haynes,  42  111. 
89;  United  States  Exp.  Co.  v.  Haines,  48 
111.  248;  United  States  Exp.  Co.  v.  Haines, 
67  III.  137;  Field  v.  Chicago  &  R.  L  R.  Co. 
71  111.  458;  Chicago  &  N.  W.  R.  Co.  v. 
Simon,  160  111.  648,  43  N.  E.  596,  affirming 
57  111.  App.  502;  Ohio  &  M.  R.  Co.  v.  Em- 
rich,  24  111.  App.  245;  Coles  v.  Louisville, 
E.  &  St.  L.  R.  Co.  41  111.  App.  607 ;  Wabash 
R.  Co.  V.  Harris,  65  111.  App.  169. 

This  is  true,  even  where  the  shipper 
signed  the  bill  of  lading.  Wabash  R.  Co.  v. 
Thomas,  222  111.  337,  7  L.R.A.(N.S.)  1041, 
78  N.  E.  777,  affirming  122  111.  App.  569. 

Anything  to  the  contrary  in  Black  v. 
Wabash,  St.  L.  &  P.  R.  Co.  Ill  111.  351,  53 
Am.  Rep.  628,  or  in  Coles  v.  Louisville,  E. 
&  St.  L.  R.  Co.  41  111.  App.  607,  must  be 
regarded  as  overruled  by  this  last  decision. 

3,  Effect. 

A  valid  agreement  that,  for  all  loss  and 
damage,  the  legal  remedy  shall  be  against 
the  carrier  in  whose  custody  the  freight 
may  be  at  the  time  thereof,  and  that  the 
carrier  assumes  no  responsibility  other  than 
may  be  incurred  on  its  own  road,  relieves 
the  carrier  from  its  common-law  liability 
for  loss  beyond  its  own  line.  Illinois  C.  R. 
Co.  v.  Frankenberg,  54  111.  88,  5  Am.  Rep. 
92. 

Under  a  bill  of  lading  requiring  a  car- 
rier to  carry  a  shipment  to  its  destination, 
with  a  provision  limiting  each  carrier's  lia- 
bility to  its  own  line,  the  carrier  discharges 
its  duty,  and  relieves  itself  of  the  respon- 
sibility for  a  loss  beyond  its  line,  by  deliv- 
ering the  shipment  to  the  connecting  car- 
rier designated  in  the  bill  of  lading;  or 
if  none  are  designated,  and  there  are  sev- 
eral such,  by  delivering  to  a  connecting 
carrier  on  the  route  in  the  usual  and  cus- 
tomary wav.  Southern  R.  Co.  v.  Goldstein 
Bros.  146  Ala.  386,  41  So.  173. 

An  exception  in  a  bill  of  lading  for 
transportation  from  a  French  to  an  Amer- 
ican port  via  London,  that  the  steamship 
company  shall  not  be  liable  for  any  damage 
while    the   goods   are   not   actually    in    its 
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poBseseion,  or  shipped  on  board  its  steam- 
ers, relieves  the  company  from  liability  for 
a  loss  occurring  on  the  steamship  of  an- 
other line,  to  which  the  shipment  had  been 
lawfully  transshipped  at  London,  because 
no  vessel  of  its  own  was  available.  Marx 
V.  National  S.  S.  Co.  22  Fed.  680. 

A  steamship  company  issuing  a  through 
bill  of  lading  for  a  consignment  from  Ant- 
werp to  Boston  via  Philadelphia,  where  its 
own  line  terminates,  is  not  liable  for  an 
injury  to  the  shipment  while  on  board  light- 
ers employed  by  it  to  transport  the  goods 
from  its  wharf  in  Philadelphia  to  the  wharf 
in  the  same  city  of  a  Boston  line  of  steam- 
ers, where  the  bill  of  lading  expressly  lim- 
its the  responsibility  of  each  carrier  to 
its  own  line,  and  provides  that,  in  case  of 
.loss  or  damage,  that  company  shall  alone 
be  answerable  in  whose  actual  custody  the 
shipment  may  be  at  the  time  such  loss  or 
damage  occurred.  Harding  v.  International 
Nav.  Co.  12  Fed.  168. 

Loss  sustained  through  a  falling  market, 
by  reason  of  delay  in  transportation,  is  not 
included  in  the  words  "loss  or  damage"  as 
used  in  a  stipulation  in  a  through  bill  of 
lading  restricting  the  carrier's  liability  to 
its  own  line  or  portions  of  the  through 
route.  Johnson  v.  Missouri,  K.  &  T.  R.  Co. 
107  App.  Div.  374.  95  N.  Y.  Supp.  182. 

Under  a  contract  of  shipment  limiting 
the  carrier's  liability  to  its  own  line,  such 
carrier  is  not  liable  for  injuries  caused  by 
the  defective  condition  of  the  cars  into 
which  the  connecting  carrier  reloads  the 
shipment  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ten- 
nant   (Tex.  Civ.  App.)   22  S.  W.  761. 

A  railway  company  which  agreed  that  a 
shipment  consigned  to  a  point  beyond  its 
own  line  should  go  through  in  the  car  in 
which  it  was  loaded  is  liable  for  the  dam- 
ages caused  by  the  act  of  a  connecting  line 
in  changing  the  car,  notwithstanding  a 
stipulation  limiting  liability  to  its  own 
line.  Galveston,  H.  &  H.  R.  Co.  v.  Allison, 
59  Tex.  193. 

If  a  carrier  expressly  contracts  to  carry 
freight  beyond  the  terminus  of  its  line,  the 
delivery  by  a  connecting  carrier  to  another 
person  than  the  named  consignee  is  a 
breach  of  such  contract,  for  which  the  form- 
er is  not  excused  by  a  clause  in  the  bill  of 
lading  limiting  its  liability  as  a  common 
carrier  to  its  own  line.  Germain  Fruit  Co. 
V.  California  Southern  R.  Co.  133  Cal.  426, 
65  Pac.  948. 

The  liability  of  a  carrier  for  passenger 
train  service  continues  to  the  final  destina- 
tion of  the  shipment,  so  as  to  include  lia- 
bility for  loss  by  delays  on  a  connecting 
line,  under  a  contract  to  receive  and  for- 
ward fruit  by  such  service  to  a  connecting 
station  on  its  road,  and  from  there  "to 
forward"  the  property  to  destination,  but 
providing  that  "its  responsibility  as  a  com- 
mon carrier  is  to  cease  at  the  point  where 
the  freight  leaves  its  road."  Colfax  Moun- 
tain Fruit  Co.  V.  Southern  P.  Co.  118  Cal. 
648,  40  KR.A.  78,  50  Pac.  775.  This  is  a 
through  contract,  and  the  liability  stipu- 
lated against  is  the  liability  of  a  common 
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carrier,  but  not  the  liability  incurred  for 
a  breach  of  special  contract. 

The  limitation  of  liability  to  the  car- 
rier's own  line  contained  in  the  written  con- 
tract  of  shipment,  executed  en  route,  does 
not  apply  to  transportation  beyond  the  des- 
tination named  in  such  contract,  conform- 
ably to  a  prior  oral  agreement,  pursuant 
to  which  the  written  contract  was  executed, 
by  which  the  goods  were  to  be  carried  to 
a  point  beyond  that  mentioned  in  such  con- 
tract, the  real  destination  to  be  kept  secret. 
Chicago,  R.  I.  &  T.  R.  Co.  v.  Carroll,  36 
Tex.  Civ.  App.  369,  81  S.  W.  1020. 

One  shipping  goods  under  a  parol  con- 
tract for  through  transportation  may  re- 
cover from  the  initial  carrier  for  injuries, 
wherever  occurring,  which  happened  before 
the  signing  of  a  written  contract  limiting 
the  initial  carrier's  liability.  Lake  Erie 
&  W.  R.  Co.  V.  Seeley,  43  Ind.  App.  70,  86 
N.  E.  1002. 

An  initial  carrier  which  stipulates  in 
the  bill  of  lading  for  exemption  from  lia- 
bility for  anything  beyond  its  line,  except 
to  protect  the  through  freight  rate  named 
therein,  is  not  liable  as  for  a  conversion  be- 
cause of  the  failure  of  a  connecting  carrier 
to  deliver  the  property  at  the  place  of  desti- 
nation upon  tender  of  the  freight  charges 
shown  by  the  bill  of  lading  to  be  due.  Lit- 
tle Rock  &  Ft.  S.  R.  Co.  V.  Odom,  63  Ark. 
326,  38  S.  W.  339. 

A  clause  in  a  bill  of  lading  limiting  a 
carrier's  liability  to  its  own  line  will  be 
construed  as  inserted  for  the  purpose  of 
fixing  liability  between  the  several  car- 
riers, and  not  as  restricting  the  initial  car- 
rier's liability  to  the  shipper  to  losses  which 
may  occur  on  its  own  line,  where  such  car- 
rier selected  the  particular  connecting  lines 
over  which  the  goods  should  be  transported 
to  destination,  and  had  these  lines  specially 
designated  on  the  waybill,  and  collected  and 
receipted  for  a  through  freight  cliarge,  and 
had  a  traffic  arrangement  with  one  of  the 
connecting  lines  for  the  transportation  of 
transcontinental  freight,  whereby  a  through 
rate  was  agreed  upon  which  was  to  be 
shared  in  common.  Eckles  v.  Missouri  P. 
R.  Co.  312  Mo.  App.  240,  87  S.  W.  99. 

A  railway  company  which  does  not  fix 
the  rate  and  route  at  the  station  where  it 
receives  freight,  but  arranges  to  have  this 
done  by  the  next  connecting  carrier  when 
it  delivers  the  freight  to  it,  will  be  respon- 
sible for  any  fault  of  the  agent  of  the  con- 
necting company  when  acting  in  the  initial 
carrier's  behalf  about  the  contract  of  ship- 
ment, notwithstanding  a  contract  of  exemp- 
tion from  liability  beyond  its  own  line. 
HofTman  v.  Delaware  L.  &  W.  R.  Co.  39  Pa. 
Super.  Ct.  47. 

Where  the  carrier  accepting  the  goods 
and  issuing  the  bill  of  lading  is  the  ter- 
minal instead  of  the  initial  carrier,  the 
usual  provision  in  the  bill  of  lading  that, 
if  the  destination  of  the  freight  is  beyond 
the  line  of  the  contracting  carrier,  its  lia- 
bility shall  cease  upon  delivery  to  the  con- 
necting carrier,  and  that  no  carrier  shall 
be  liable  for  loss  beyond  its  own  line,  has 
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no  application,  where  the  loss  occurred  on 
the  initial  carrier  before  the-  shipment 
reached  the  contracting  carrier.  St.  Louis 
Southwestern  R.  Co.  v.  Kilberry,  83  Ark. 
87,  102  S.  W.  894. 

In  EvansviJle  &  C.  R.  Co.  v.  Androscog- 
gin Mills,  22  Wall.  594,  22  L.  ed.  724,  an 
intermediate  carrier  forming  a  link  in  a 
through  line  from  the  soutliem  states  to 
Boston,  having  undertaken  to  carry  cotton 
from  Columbus,  Mississippi,  to  Boston,  it 
was  held  that  the  clause  in  the  bill  of 
lading,  that  such  railroad  company  should 
not  be  liable  for  loss  or  damage  by  fire 
from  any  cause  whatever,  covered  the  whole  ) 
route,  and  was  not  to  be  limited  to  a  loss 
by  fire  after  the  cotton  had  reached  its 
line,  the  liability  against  which  the  bill  of 
lading  had  already  twice  stipulated,  and 
hence,  the  cotton  having  been  destroyed  by 
fire  before  it  reached  the  railroad,  the  lat- 
ter was  not  liable  for  the  loss. 

A  stipulation  in  a  contract  of  shipment, 
restricting  the  carrier's  liability  to  its  own 
line,  does  not  absolve  it  from  liability  for 
a  loss  on  connecting  lines  controlled,  man- 
aged, and  operated  by  it.  Van  Lindley  ▼. 
Richmond  &  D.  R.  Co.  88  N.  C.  547. 

A  leased  road  can  avail  itself  of  the  pro- 
vision of  the  contract  of  shipment  executed 
by  its  lessee,  that  there  should  be  no  lia- 
bility on  the  part  of  the  contracting  car- 
rier after  the  shipment  shall  have  passed 
into  the  hands  of  another  carrier,  except 
to  protect  the  through  freight  rate.  Inter- 
national &  G.  N.  R.  Co.  V.  Thornton,  3  Tex. 
Civ.  App.  197,  22  S.  W.  67. 

A  carrier  may  not  avail  itself  of  the 
benefit,  as  a  defense,  of  an  exemption  in  the 
contract  of  carriage  limiting  liability  to 
its  own  line,  unless  such  exemption  be 
pleaded,  as  required  by  Iowa  Code,  §  3629. 
Aultmnn  Engine  &  Thresher  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  143  Iowa,  561,  121  N.  W. 
22. 

The  jury,  in  an  action  for  damages  to  an 
interstate  shipment  transported  under  a 
contract  limiting  the  liability  of  each  car- 
rier to  its  own  line,  should  be  instructed 
that  they  cannot  find  either  of  two  connect- 
ing carriers  liable  for  damages  caused  by 
delays  at  transfer  points,  where  the  wi- 
dence  did  not  show  which  road  caused  the 
delay.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Batte 
(Tex.  Civ.  App.)   107  S.  W.  632. 

A  verdict  charging  the  entire  damage 
upon   each    of   two    connecting  .carriers    is 

f^roper.  although  the  liability  of  each  was 
imited  to  its  own  line,  where  both  car- 
riers denied  all  negligence,  and  offered  evi- 
dence in  support  of  their  denial,  so  that 
the  jury  could  not  determine  which  one  was 
at  fault.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Greening,  30  Ky,  L.  Rep.  1180,  100  S. 
W.  825. 

See  also  supra,  II.  e,  4,  on  the  extent  of 
carrier's  liability  under  a  limitation  of  its 
undertaking  to  its  own  line. 
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fir.  Loss  or  damage  due  to  initial  car- 
rier's own  negligence  or  bre€u:H  of 
conti^act» 

1.  In  general. 

Whatever  lack  of  harmony  exists  among 
the  decisions  on  the  questions  hereinbefore 
discussed,  there  is  no  dispute  but  that  the 
initial  carrier's  own  negligence  or  breach  of 
contract  will  render  it  liable  for  any  re- 
sulting loss  or  damage  occurring  anywhere 
en  route. 

A  common  carrier  which  accepts  goods 
for  shipment  to  be  delivered  to  a  connecting 
carrier,  will  be  liable  for  any  damages  to 
the  goods  resulting  directly  from  its  negli- 
gence, although  the  loss  may  not  actually 
occur  until  after  the  shipment  is  delivered 
to  the  second  carrier.  Whitnack  v.  Chi- 
cago, B.  &  Q.  R.  Co.  82  Neb.  464,  19  L.R.A. 
(N.S.)  1011,  130  Am.  St.  Rep.  692,  118 
N.  W.  67. 

A  carrier  of  live  stock  cannot  relieve 
itself  from  liability  for  the  death  of  the 
animals,  by  showing  that  they  died  in  pos- 
session of  a  connecting  carrier,  if  its  own 
negligence  was  the  cause  of  their  death. 
Norfolk  &  W.  R.  Co.  v.  Harman,  91  Va. 
601,  44  L.R.A.  289,  50  Am.  St.  R«p.  855. 
22  S.  E.  490. 

Negligent  acts  of  the  initial  carrier,  put- 
ting in  operation  causes  which  result  in 
the  decay  of  a  shipment  of  cabbages,  render 
it  liable  therefor,  no  matter  on  what  part 
of  the  line  the  decay  occurs.  International 
&  G.  N.  R.  Co.  v.  Welbourne  (Tex.  Civ. 
App.)   113  S.  W.  780. 

An  initial  carrier  of  live  stock  is  liable 
for  the  death  or  permanent  effects  of  injury 
received  by  the  stock  by  reason  of  its  neg- 
ligence, whether  such  death  or  permanent 
injuries  became  known  before  or  after  the 
stock  left  its  line.  Texas  &  P.  R.  Co.  ▼. 
Stephens  (Tex.  Civ.  App.)  86  S.  W.  933. 

And  it  does  not  matter  that  the  first  car- 
rier limited  its  liability  to  its  own  line. 
Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala. 
294,  18  Am.  St.  Rep.  119,  7  So.  762;  St. 
Louis,  I.  M.  ft  S.  R.  Co.  v.  Marshall,  74 
Ark.  597,  86  S.  W.  802;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Renfroe,  82  Ark.  143,  10 
L.R.A.(N.S.)  317,  118  Am.  St.  Rep.  58, 
100  S.  W.  889;  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Caldwell,  89  Ark.  218,  116  S.  VV. 
210;  Southern  R.  Co.  v.  Frank,  5  Ga.  App. 
574,  63  S.  £.  656;  Indianapolis,  B.  &  W. 
R.  Co.  V.  Strain,  81  111.  504;  Chicago  &  S. 
E.  R.  Co.  V.  Fifth  Nat.  Bank,  26  Ind.  App. 
600,  59  N.  E.  43;  Wisecarver  v.  (Thicagtj, 
R.  L  A  P.  R.  Co.  141  Iowa,  121.  119  K. 
W.  532;  Felton  v.  McCreary-McClellan  Live 
Stock  Co.  22  Ky.  L.  Rep.  1058,  59  S.  W. 
744;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Wood, 
130  Ky.  839,  114  S.  W.  734;  Kibby  v.  Michi- 
gan C.  R.  Co.  142  Mich.  313,  105  N.  W. 
769;  Davis  v.  New  York,  O.  &  W.  R.  Co. 
70   Minn.  37,   72  N.   W.   823;    Leonard   ▼. 


1911. 


ATLANTIC  C.  L.  R.  CO.  v.  RIVERSIDE  MILLS. 


81 


Chicago  &  A  R.  Co.  57  Mo.  App.  36C; 
Popham  T.  Barnard,  77  Mo.  App.  619; 
Jones  v.  St.  Louis  &  S.  F.  R.  Co.  115  Mo. 
App.  232,  91  S.  W.  158;  Central  American 
S.  S.  Co.  V.  Mobile  &  O.  R.  Co.  144  Mo. 
App.  43,  128  S.  W.  822;  Whitnack  v.  Chi- 
cago, B.  &  Q.  R.  Co.  82  Neb.  464,  19  L.R.A. 
(N.S.)  1011,  130  Am.  St.  Rep.  692,  118 
N.  W.  67;  Dana  v.  New  York  C.  &  H.  R. 
R.  Co.  50  How.  Pr.  428;  Bostwick  v.  Bal- 
timore ft  O.  R.  Co.  45  N.  Y.  712;  Upte- 
grove  V.  Central  R.  Co.  16  Misc.  14,  37  N. 
Y.  Supp.  659;  Chartrand  v.  Southern  R. 
Co.  85  S.  C.  479.  67  S.  E.  741 ;  Illinois  C. 
R.  Co.  V.  Southern  Seating  &  Cabinet  Co. 
104  Tenn.  568,  50  L.R.A.  729,  78  Am.  St. 
Rep.  933,  58  S.  W.  303;  Atlantic  Coast 
Line  R.  Co.  v.  Richardson,  121  Tenn.  448, 
117  S.  W.  496;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Ivey  (Tex.  Civ.  App.)  23  S.  W.  321; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Herring 
(Tex.  Civ.  App.)  24  S.  W.  939;  Hunt  v.  Nutt 
(Tex.  Civ.  App.)  27  S.  W.  1031;  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Daggett,  87  Tex.  322,  28 
S.  W.  525;  Booth  v.  Missouri,  K.  &  T.  R. 
Co.  (Tex.  Civ.  App.)  37  S.  W.  168;  Texas 
&  P.  R.  Co.  V.  Boggs  (Tex.  Civ.  App.)  40 
S.  W.  20;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Har- 
ris (Tex.  Civ.  App.)  72  S.  W.  71;  Inter- 
national &  G.  N.  R.  Co.  V.  Aten  (Tex.  Civ. 
App.)  81  S.  W.  346;  Texas  C.  R.  Co.  v. 
O'Loughlin,  37  Tex.  Civ.  App.  640,  84  S. 
W.  1104;  Texas  &  P.  R.  Co.  v.  Stephens 
(Tex.  Civ.  App.)  86  S.  W.  933;  Butterick 
Pub.  Co.  V.  Gulf,  C.  &  S.  F.  R.  Co.  39  Tex. 
Civ.  App.  640,  88  S.  W.  209;  £1  Paso  & 
N.  E.  R.  Co.  V.  Lumbley  (Tex.  Civ.  App.) 
120  S.  W.  1050;  Norfolk  &  W.  R.  Co.  v. 
Sutherland,  89  Va.  703,  17  S.  E.  127; 
Petersen  v.  Case,  21  Fed.  885. 

The  liability  of  a  carrier  for  the  whole 
damages  proximately  resulting  from  its  neg- 
ligence is  not  defeated  because  the  succeed- 
ing carrier  could,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  development 
of  such  injuries.  Houston  &  T.  C.  R.  Co^ 
V.  Bath,  40  Tex.  Civ.  App.  270,  90  S.  W.  55. 

Where  the  negligence  of  one  connecting 
carrier  concurs  with  that  of  another  in 
causing  damage  to  a  shipment,  it  is  liable 
for  the  entire  damages.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Terry  (Tex.  Civ.  App.)  89  S.  W. 
792. 

Where  each  of  two  connecting  carriers 
engaged  in  carrying  a  shipment  of  live  stock 
from  the  initial  point  of  shipment  to  final 
destination  were  guilty  of  negligence  in  .the 
transportation,  they  are  liable  as  joint  tort 
feasors,  although  their  negligent  acts  were 
not  simultaneous,  but  came  successively 
into  operation  in  producing  the  injury. 
Norfolk  &  W.  R,  Co.  v.  Crull  (Va.)  70  S. 
E.  521. 

One  of  several  connecting  carriers  whose 
combined  negligence  caused  the  injury  com- 
plained of  is  not  prejudiced  because,  in 
an  action  against  all,  it  alone  was  held 
liable  for  the  entire  damage.  St.  Louis 
Southwestern  R.  Ck).  y.  Black,  49  Tex.  Civ. 
App.  390,  109  S.  W.  410. 

But  where  the  petition  in  an  action 
against  an  initial  carrier  charges  it  with 
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negligence  while  transporting  cattle  over 
its  line,  it  cannot  be  held  liable  for  depre- 
ciation in  market  value,  upon  arrival  at 
final  destination,  in  excess  of  that  which 
resulted  from  injuries  occurring  on  its  own 
line.  Texas  &  P.  R.  Co.  y.  Jones  (Tex. 
Civ.  App.)   124  S.  W.  194. 

2.  Defective  cars. 

This  principle  has  frequently  been  ap- 
plied when  the  damage  to  the  shipment  has 
been  caused  by  defective  or  unsuitable  cars. 

A  carrier  which  furnishes  a  car  defective 
and  unsuitable  for  the  shipment  for  which 
it  knew  such  car  was  desired  is  responsi- 
ble for  the  injuries  occurring  and  develop- 
ing on  any  part  of  the  route  by  reason  of 
such  defect,  notwithstanding  a  limitation 
of  liability  to  its  own  line.  International 
&  G.  N.  R.  Co.  y.  Aten  (Tex.  Civ.  App.)  81 
S.  W.  346. 

Limitation  of  a  carrier's  liability  to  its 
own  line  does  not  absolve  it  from  respon- 
sibility for  injury  to  a  shipment  while  in 
transit  on  a  connecting  line,  due  to  the 
violation  of  its  contract  to  furnish  a  car 
suitable  for  the  entire  trip.  Kibby  v. 
Michigan  C.  R.  Co.  142  Mich.  313,  105  N. 
W.  769. 

An  initial  carrier  contracting  to  carry 
only  over  its  own  line,  and  deliver  to  a 
connecting  carrier,  is  liable  for  the  dam- 
age to  a  shipment  of  oats  from  rain,  while 
in  transit  over  the  connecting  carrier's  line, 
where  the  injury  was  due  to  the  improper 
condition  of  the  car  furnished  by  the  first 
carrier.  Alabama  &  V.  R.  Co.  v.  Searles,  71 
Miss.  744,  16  So.  255. 

A  carrier  violating  its  guaranty  of  the 
sufiiciency  of  a  car  for  the  shipment  of  live 
stock  is  liable  for  the  resulting  damage, 
whether  occurring  on  its  own  or  a  con- 
necting line.  Burnside  &  C.  River  R.  Co. 
V.  Tupman,  24  Ky.  L.  Rep.  2052,  72  S.  W. 
786. 

An  initial  carrier  which,  in  violation  of 
its  implied  agreement  to  furnish  a  proper 
car,  provides  a  defective  one,  in  consequence 
of  which  live  stock  escaped  while  in  tran- 
sit over  a  connecting  line,  is  liable  for  the 
loss,  although  by  special  contract  its  lia- 
bility was  limited  to  its  own  line.  In- 
dianapolis, B.  &  W.  R.  Co.  V.  Strain,  81 
111.  504. 

If  the  initial  carrier  fails  to  perform 
its  duty  to  furnish  a  good  and  sufficient 
car  for  a  shipment  of  live  stock,  and  the 
animals  escape  beyond  the  terminus  of  its 
line  by  reason  of  defects  in  such  car,  it  is 
liable  therefor,  even  though  by  the  con- 
tract of  shipment  its  liability  is  limited  to 
its  own  line,  and  the  shipper  agreed  and 
undertook  to  inspect  the  car  for  himself, 
and  notify  the  carrier,  and  demand  another 
car  if  the  one  furnished  was  found  to  be 
defective.  Jones  v.  St.  Louis  &  S.  F.  R.  Co. 
115  Mo.  App.  232,  91  S.  W.  158. 

A  carrier  which  furnishes  a  defective  car 
is  liable  for  the  resulting  damage,  even 
though  the  actual  injury  may  have  occurred 
beyond  its  own  line,  and  although  the  bill 
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of  lading  limits  Hs  liability  to  its  own  line, 
and  the  shipper  inspected  the  car,  and 
knew  its  defective  condition.  St.  Louis, 
I.  M.  &  S.  R.  Co.  Y.  Marshall,  74  Ark.  597, 
86  S.  W.  802. 

The  initial  carrier  is  responsible  for  the 
damage  to  a  car  load  of  corn  meal  result- 
ing from  the  condition  of  the  car  floor,  no 
matter  where  the  loss  occurred,  although 
the  shipper  examined  the  car,  which  had 
all  the  appearance  of  being  clean,  and  al- 
though its  liability  was  limited  to  its  own 
line.  Hunt  v.  Nutt  (Tex.  Civ.  App.)  27 
S.  W.  1031. 

Where  the  initial  carrier  fails  to  furnish 
a  reasonably  safe  and  well-protected  car  in 
which  to  transport  a  car  load  of  apples, 
and  refuses,  although  the  temperature  is 
below  zero,  to  comply  with  one  of  its  own 
rules  permitting  the  shipper  to  place  a 
man  in  charge  of  the  car,  with  a  stove  to 
protect  the  fruit  against  freezing,  it  is 
liable  for  the  resulting  loss  while  in  tran- 
sit on  a  connecting  line,  although  by  the 
contract  of  shipment  its  liability  was  con- 
fined to  its  own  line,  and  although  the  suc- 
ceeding carrier  may  also  have  been  negli- 
irent.  Popham  v.  Barnard,  77  Mo.  App. 
619. 

If  any  loss  results  from  the  negligence  of 
an  initial  carrier  in  furnishing  so  defective 
a  fruit  ventilator  car  as  requires  transship- 
ment to  an  ordinary  box  car  at  a  con- 
necting point,  such  carrier  will  be  liable 
therefor.  Corso  v.  New  Orleans  A.  N.  E. 
R.  Co.  48  La.  Ann.  1286,  20  So.  752. 

A  carrier  which  fails  to  discharge  its 
duty  to  furnish  a  safe  car,  and  see  that 
such  car  is  properly  and  sufficiently  fur- 
nished with  ice,  m  order  to  preserve  a  per- 
ishable shipment  during  its  transportation, 
is  responsible  for  the  resulting  damage,  al- 
though some  of  the  injuries  result  after  the 
shipment  has  passed  from  its  possession. 
Ifouston  &  T.  C.  R.  Co.  v.  Wilkerson  Bros. 
(Tex.  Civ.  App.)   82  S.  W.  1069. 

See  also  infra.  III.  d, — St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Henderson,  67  Ark.  402,  21 
S.  W.  878. 

3.  Delay, 

An  initial  carrier  chargeable  with  unrea- 
sonable delay  in  transporting  a  car  load  of 
vegetables  is  liable  for  all  the  natural  con- 
sequences of  such  delay  during  the  entire 
transit.  San  Antonio  &  A.  P.  R.  Co.  v. 
Thompson    (Tex.  Civ.  App.)   66  S.  W.  792. 

If  a  delay  on  the  pari  of  an  initial  car- 
rier, in  delivering  to  a  connecting  carrier 
cars  loaded  with  potatoes,  results  in  injury 
to  such  freight,  it  is  responsible  for  the 
continued  decay  of  the  potatoes  while  un- 
dergoing further  transportation  beyond 
its  own  line,  although  the  bill  of  lading 
limits  liability  for  loss  or  injury  to  that 
line.    Petersen  v.  Case,  21  Fed.  886. 

A  carrier  guilty  of  delay  in  not  forward- 
ing perishable  goods  to  the  extent  of  its 
ability  cannot  shield  itself  from  liability 
by  delays  on  the  connecting  road.  Blodffett 
V.  Abbot,  72  Wis.  516,  7  Am.  St.  Rep.  873, 
40  N.  W.  491. 
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Delay  by  the  initial  carrier  in  the  trans- 
portation of  goods  at  a  season  when  weather 
conditions  would  naturally  produce  de- 
terioration in  their  quality,  which  may  have 
aided  in  causing  the  damaged  condition  in 
which  they  were  delivered  to  the  consignee, 
will  render  it  liable  for  the  loss,  unless  it 
shows  that  its  delay  did  not  produce  the 
injury  in  whole  or  in  part,  although  de- 
lay by  a  connecting  carrier  was  also  shown, 
which  might  have  caused  or  contributed  to 
the  injury.  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Coolidire,  73  Ark.  112,  67  L.R.A.  655, 
108  Am.  St.  Rep.  21,  83  S.  W.  333. 

An  initial  carrier  whose  contract,  made 
with  reference  to  the  mildness  of  the 
weather,  required  it  to  transport  a  car  load 
of  apples  to  a  connecting  point  in  time  for 
a  freight  train  leaving  early  the  next  morn- 
insr,  is  liable  for  the  damage  from  freezing 
of  the  apples  while  on  the  connecting  car- 
rier's line,  in  consequence  of  a  fall  in  the 
temperature,  following  its  negligent  delay 
in  delivering  the  apples  at  the  connecting 
point,  as  a  result  of  which  they  missed  that 
train.  Fox  v.  Boston  &  M.  R.  Co.  148 
Mass.  220,  1  L.R.A.  702,  19  N.  E.  222. 

The  cases  are  here  not  entirely  in  ac- 
cord, for  it  has  been  held  that  a  carrier 
guilty  of  negligently  delaying  a  shipment 
is  not  responsible  for  injuries  from  severe 
weather  which,  in  conseouence  of  the  delay, 
overtook  the  shipment  while  in  transit  over 
the  connecting  line.  The  proximate  cause 
was  the  weather;  the  delay  only  the  remote 
cause.  Herring  v.  Chesapeake  &  W.  R.  Co. 
101  Va.  778,  45  S.  E.  322. 

And  unreasonable  delay  by  the  initial 
carrier  in  transporting  a  car  load  of  ap- 
ples is  held  not  to  render  it  liable  for  the 
injury  which  the  apples  sustain  from  freez- 
ing while  in  the  custody  of  the  next  car- 
rier, especially  where  there  is  negligent  de- 
lay on  the  part  of  the  succeeding  carrier, 
without  which  the  iniury  would  have  been 
avoided.  Michigan  C.  R.  Co.  v.  Burrows, 
33  Mich.  6. 

,  And  where  the  initial  carrier  is  not  in- 
formed that  a  shipment  was  to  go  beyond 
its  own  line,  otherwise  than  by  a  direction 
to  an  employee  at  the  terminus  to  change 
the  marks  on  the  shipment,  and  forward  to 
the  new  destination  on  another  line,  it  is 
not  liable  for  the  freezing  of  the  shipment 
on  such  other  line,  although  the  freezing 
would  not  have  occurred  had  the  first  car- 
rier, performed  its  share  of  the  transporta- 
tion without  negligent  delay.  Ingledew  v. 
Northern  R.  Co.  7  Gray,  86. 

Limiting  its  liability  to  its  own  line, 
and  excluding  liability  for  losses  caused  by 
the  dangers  of  navi^ration,  do  not  relieve 
the  carrier  from  liability  for  loss  on  a 
succeeding  carrier  by  water,  where,  if  the 
goods  had  been  forwarded  with  due  dili- 
gence by  the  first  carrieV,  they  would  not 
have  been  on  board  of  the  particular  vessel 
which  was  lost.  Bostwick  v.  Baltimore  & 
0.  R.  Co.  45  N.  Y.  7^2. 

An  initial  carrier  of  live  stock  is  liable 
for  the  result  of  any  negligent  delay  in 
transportation  to  which  it  contributed,  al- 
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though  the  resulting  damage  may  not  have 
developed  until  after  delivery  to  a  connect- 
ing carrier,  or  even  until  after  arriving  at 
destination,  and  although  the  contract  of 
shipment  limits  liability  to  the  carrier's 
own  line.  Wisecarver  v.  Chicago,  R.  I.  &,  P. 
R.  Co.  141  Iowa,  121,  119  N.  W.  532. 

An  initial  carrier  guilty  of  negligent  de- 
lay in  shipping  cattle,  and  of  mixing  them 
after  they  had  been  classified  for  the  mar- 
ket, and  of  failing  to  feed  and  water  dur- 
ing transit,  is  liable  for  the  resulting  loss, 
although  the  damage  developed  and  became 
apparent  after  the  shipment  had  left  its 
line,  and  the  contract  of  shipment  exempted 
it  from  liability  of  every  kind  after  the 
live  stock  should  have  left  its  road.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Daggett,  87  Tex. 
322,  28  S.  W.  525. 

An  initial  carrier,  having  been  grossly 
negligent  in  side  tracking  a  car  load  of  hogs 
for  three  hours  it  a  connecting  point,  was 
held  Uable  in  Rock  Island  A  P.  R.  Co.  v. 
Potter,  36  111.  App.  590,  for  the  value  of 
the  hogs  found  dead  when  the  car  was  de- 
livered two  hours  later  by  a  connecting  car- 
rier at  final  destination,  which  was  2  or  3 
miles  from  the  connecting  point. 

See  also  infra,  II.  g,  4, — Galveston,  H.  &, 
8.  A.  R.  Co.  V.  Herring  (Tex.  Civ.  App.) 
24  S.  W.  939. 

A  stipulation  that  the  carrier  shall  not 
be  liable  for  loss  or  damage  to  live  stock 
after  it  has  delivered  the  cars  containing 
such  stock  upon  the  tracks  of  a  stock  yards 
company  does  not  relieve  such  carrier  from 
damages  from  delay  on  the  stock  yards 
tracks  caused  by  the  carrier's  own  negli- 
gent operation  of  the  train  while  on  the 
stock  yard  company's  track.  Leonard  v. 
Chicago  k  A.  R.  Co.  57  Mo.  App.  366. 

The  initial  carrier  is  liable  for  the  loss 
of  the  market  due  to  a  delay  in  transpor- 
tation, although  the  delay  of  the  connect- 
ing carrier  may  have  combined  with  that 
of  the  first  carrier  to  produce  that  result. 
Ft.  Worth  ft  D.  C.  R.  Co.  v.  Byers  (Tex. 
Civ.  App.)  35  S.  W.  1082. 

The  initial  carrier  is  liable  to  the  ship- 
per for  a  loss  of  the  market  resulting  from 
combined  delay  on  its  own  and  connecting 
lines,  even  though  there  would  have  been  no 
loss  had  there  been  no  negligence  on  the 
part  of  the  other  carriers.  Texas  &  P.  R. 
Co.  v.  Smith,  34  Tex.  Civ.  App.  571,  79  S. 
W.  614. 

The  initial  carrier,  where  guilty  of  delay 
in  making  tender  to  the  connecting  car- 
rier, is  responsible  for  the  loss  of  the  mar- 
ket at  final  destination,  although  there 
would  have  been  no  loss  of  the  market  had 
the  connecting  carrier  exerted  due  diligence 
in  delivery,  even  where,  under  the  con- 
tract of  shipment,  the  liability  of  the  car- 
rier was  to  terminate  on  tender  of  delivery 
to  a  connecting  carrier,  since,  under  such 
circumstances,  each  carrier  is  liable  for  the 
consequences  of  their  combined  negligence. 
Butterick  Pub.  Co.  v.  Gulf,  C.  A  S.  F.  R. 
Co.  39  Tex.  Civ.  App.  640,  88  S.  W.  299. 

Where  the  delay  of  the  initial  carrier, 
concurring  with  delays  on  connecting  lines, 
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caused  the  loss  of  the  market,  the  former 
carrier  cannot  be  heard  to  say  that  the 
other  carriers  alone  are  liable,  and  its  lia- 
bility for  its  own  delay  is  not  affected  by 
the  fact  that  the  connecting  carriers  could, 
by  the  use  of  ordinary  care  and  diligence  on 
their  part  after  the  shipment  was  received 
by  them,  have  delivered  it  in  time  for  the 
market.  Texas  A  P.  R.  Co.  v.  Slaughter, 
37  Tex.  Civ.  App.  624,  84  S.  W.  1085. 

Where  the  delay  in  the  transportation  of 
live  stock  caused  a  loss  of  the  market,  and 
justified  the  owner  in  shipping  to  another 
market,  the  carrier,  under  the  original  con- 
tract of  shipment  limiting  liability  to  its 
own  line,  while  liable  for  the  extra  expense 
incurred  by  the  shipper,  including  addi- 
tional charges  and  expenses  for  feeding,  is 
not  liable  for  the  loss  caused  by  any  fur- 
ther delay  after  the  shipment  left  its  line. 
St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Gunter,  39 
Tex.  Civ.  App.  129,  86  S.  W.  938. 

Delay  on  the  part  of  the  initial  carrier 
of  live  stock,  contracting  to  carry  only  to 
the  end  of  its  line,  and  there  deliver  to  the 
next  carrier,  renders  it  liable  for  the  differ- 
ence between  what  would  have  been  th« 
market  value  of  the  live  stock  at  final  desti- 
nation, had  the  carrier  discharged  its  duty, 
and  the  actual  market  value  upon  arrival 
at  that  point.  Texas  A  P.  R.  C*o.  v.  Mooro 
(Tex.  Civ.  App.)   119  S.  W.  697. 

The  measure  of  damages  in  an  action 
against  connecting  carriers,  for  delay  and 
improper  treatment  to  an  interstate  ship- 
ment of  cattle,  under  contracts  limiting  the 
liability  of  each  carrier  to  its  own  line,  is 
the  difference  in  the  market  value  of  the 
cattle  as  delivered  at  final  destination,  and 
what  their  market  value  would  have  been 
at  that  place  at  the  time  of  delivery,  if  they 
had  been  delivered  with  reasonable  care  .and 
diligence,  although  none  of  said  carriers 
carried  the  shipment  to  final  destination. 
Gulf,  C.  A  S.  F.  R.  Co.  Houghton  (Tex.  Civ. 
App.)   68  S.  W.  718. 

Delay  by  intermediate  carrier,  see  infra, 

in.  d. 

4,  Live  stock  shipments. 

An  initial  carrier  failing  properly  to  bed 
the  cars  in  which  cattle  were  shipped  is 
liable  for  the  resulting  damages,  although 
limiting  its  liability  to  its  own  line,  even 
though  the  injuries  occasioning  such  dam- 
ages did  not  develop  until  after  the  cattle 
had  left  its  line,  and  were  in  the  hands  of 
the  other  carrier.  Texas  C.  R.  Co.  v. 
O'Loughlin,  37  Tex.  Civ.  App.  640,  84  8. 
W.  1104. 

Loading  cattle  into  cars  insufficiently 
bedded  renders  the  initial  carrier  liable  for 
the  resulting  damage,  although  the  connect- 
ing carrier  accepted  the  cars  in  the  con- 
dition they  were  in  with  reference  to  bed- 
ding, where  it  was  the  custom  and  inten- 
tion of  the  parties  for  the  cars  to  go 
through  without  rebedding,  so  far  as  such 
connecting  carrier  was  concerned.     Ibid. 

Stipulations  limiting  a  carrier's  liability 
to  injuries  caused  by  gross  or  wanton  neg* 
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ligence,  and  to  that  of  a  mere  forwarding 
agent  of  the  shipper,  in  the  matter  of  de- 
livering a  shipment  of  cattle  to  the  next 
connecting  line,  cannot  relieve  a  carrier 
which  by  its  contract  of  shipment  has  un- 
dertaken to  deliver  certain  cattle  to  a 
connecting  road  for  further  transportation, 
from  liability  for  injuries  in  transit  over 
the  connecting  line,  caused  by  its  own  neg- 
ligence, when  transferring  the  cattle  to 
such  connecting  line,  in  not  furnishing  suit- 
able bedding  or  partitions,  and  in  over- 
crowding. Alabama  G.  S.  R.  Co.  v.  Thomas, 
89  Ala.  294,  18  Am.  St.  Rep.  119,  7  So. 
762. 

An  agreement  limiting  the  liability  of  a 
carrier  to  its  own  line  does  not  relieve  the 
initial  carrier  from  the  consequences  of  the 
violation  of  its  contract  that  a  shipment  of 
live  stock  should  be  carried  through  to 
final  destination  in  the  original  car,  by 
transferring  them  at  the  connecting  point 
from  a  roomy  palace  stock  car  to  another 
and  smaller  car.  Felton  v.  McCreary-Mc- 
Clellan  Live  Stock  Co.  22  Kv.  L.  Rep.  1058. 
69  8.  W.  744. 

An  initial  carrier  which,  disregarding  its 
duty,  transferred  at  a  junction  point  a  ship- 
ment of  live  stock  to  a  car  utterly  unnt 
for  their  safe  transportation,  is  liable  for 
the  resulting  injuries  sustained  by  the  ship- 
ment while  in  transit  over  a  succeedini^ 
carrier's  line,  although  the  person  employed 
by  the  shippers  to  accompany  the  stock  was 
present  when  the  transfer  was  made,  and 
assisted  in  making  the  change.  Eckert  v. 
Pennsvlvania  R.  Co.  211  Pa.  267,  107  Am. 
St.  Rep.  571,  60  Atl.  781. 

Injury  from  furnishing  defective  cars,  see 
supra,  II.  g,  2. 

A  carrier  is  liable  for  the  deatli  of  cat- 
tle after  leaving  its  line,  resulting  from  its 
failure  to  remove  other  dead  cattle  from  its 
cars  while  still  in  its  possession.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Botts  (Tex.  Civ. 
App.)   57  S.  W.  853. 

The  negligent  failure  of  the  initial  car- 
rier to  feed  and  water  a  shipment  of  cat- 
tle upon  transferring  them  to  a  connecting 
line  renders  it  liable  for  the  resulting  in- 
jury first  appearing  on  the  connecting  line, 
although  by  the  contract  of  shipment  the 
liability  of  the  first  carrier  was  limited  to 
its  own  line.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Ivey  (Tex.  Civ.  App.)  23  S.  W.  321. 

The  initial  carrier  is  liable  to  the  shipper 
for  the  entire  loss  caused  by  its  negligent 
failure,  and  the  failure  of  subsequent  car- 
riers, properly  to  feed  and  care  for  a  ship- 
ment of  live  stock  made  under  a  contract 
by  which  liability  was  limited  to  its  own 
line.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Wood,  130  Ky.  839,  114  S.  W.  734. 

If  by  custom  the  initial  carrier  under- 
takes to  feed  and  water  live  stock  during 
the  twenty-eight-hour  period  before  delivery 
to  the  next  succeeding  carrier,  it  is  respon- 
sible for  any  damages  for  delay  caused  by 
its  failure  to  perform  that  duty,  which 
made  it  necessary  for  the  connecting  line  to 
unload  for  feed  and  water,  although  by  the 
contract  of  shipment  the  initial  carrier's 
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liability  was  limited  to  its  own  line.    Wi 
carver  v.  Chicago,  R.  I.  &  P.  R.  Co.    141 
Iowa,  121,  119  N.  W.  632. 

See  also  Ft.  Worth  k  D.  C.  R.  Co.  ▼.  Dag- 
gett, 87  Tex.  322,  28  S.  W.  625,  supra,  11. 
g,  3. 

Limiting  its  liability  to  its  own  line  does 
not  relieve  the  initial  carrier  from  liability 
for  injuries  to  a  shipment  of  live  stock  re- 
sulting from  its  action  in  negligently 
switching  the  cars  while  making  up  the 
train,  and  in  delaying  the  start  of  the 
journey  for  several  hours,  following  which 
it  failed  to  feed  the  stock  at  the  junction 
point,  although  the  effects  of  such  n^li- 
gence  did  not  appear  or  develop  until  after 
the  shipment  had  left  its  line.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Herring  (Tex.  Civ. 
App.)    24  S.  W.  939. 

A  carrier  which  makes  a  mistake  in  un- 
loading live  stock,  by  reason  of  which  the 
shipper's  cattle  were  mixed  with  other  ship- 
pers* when  unloaded  on  a  connecting  line, 
is  liable  for  the  resulting  damage,  although 
it  contracted  to  carry  only  on  its  own  line, 
and  deliver  to  a  connecting  carrier.  Nor- 
folk &  W.  R.  Co.  V.  Sutherland,  89  Va.  703, 
1.17  S.  E.  127. 

See  also  supra,  II.  g,  3, — Ft.  Worth  & 
D.  C.  R.  Co.  V.  Daggett,  supra. 

An  initial  carrier  is  liable  for  shrinkage 
in  weight  and  depreciation  in  the  price  of 
a  shipment  of  live  stock,  and  the  added 
charges  for  transportation  and  disposition 
after  arrival  at  final  destination,  whether 
the  loss  was  the  result  of  its  failure)  when 
informed  that  its  connecting  carrier  could 
not  furnish  facilities  for  continued  trans- 
portation, either  to  forward  the  shipment 
promptly  by  some  other  line  or  notify  the 
shipper  of  the  facts.  Louisville  &  N.  R.  Co. 
V.  Farmers'  &  D.  Live  Stock  Commission 
Firm,  107  Ky.  53,  52  S.  W.  972. 

The  measure  of  the  liability  of  a  car- 
rier, under  a  contract  limiting  liability  to 
its  own  line,  for  an  injury  to  live  stock 
while  unloading,  is  properly  based  on  mar- 
ket value  at  ultimate  destination,  although 
beyond  the  carrier's  line,  where  that  car- 
rier knew  that  such  was  the  destination  of 
the  shipment.  El  Paso  &  N.  E.  R.  Co.  v. 
Lumbley  (Tex.  Civ.  App.)  120  S.  W.  1050. 
See  also  supra,  II.  g,  3, — ^Gulf,  C.  &  S.  F. 
R.  Co.  V.  Houghton  (Tex.  Civ.  App.)  68 
S.  W.  718. 

As  to  injury  from  delay  in  transporta- 
tion, see  supra,  II.  g,  3. 

See  also  supra,  II  g.  1, — ^Norfolk  &  W. 
R.  Co.  V.  Harmon,  91  Va.  601,  44  L.R.A. 
289,  50  Am.  St.  Rep.  855,  22  S.  E.  490; 
Texas  &  P.  R.  Co.  v.  Stephens  (Tex.  Civ. 
App.)  86  S.  W.  933;  Texas  &  P.  R.  Co.  v. 
Jones  (Tex.  Civ.  App.)  124  S.  W.  194. 

Liabilitv  of  intermediate  carrier,  see  in- 
fra, III.  d. 

S,  Perishable  freiglU. 

A  stipulation  limiting  the  carrier's  lia- 
bility to  its  own  line  does  not  relieve  the 
initial  carrier  from  liability  for  the  total 
damage  resulting  from  its  negligent  load- 
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ing  of  a  shipment  of  fruit,  although  the  de- 
terioration in  quality,  as  the  court  said, 
'Svould  be  continuous  and  progressive  from 
one  end  of  the  entire  route  to  the  other,  so 
that,  in  a  certain  sense,  injury  and  loss 
occurred  after  the  cars  had  been  delivered 
by  it  to  its  connecting  carrier,"  since  the 
primary  proximate  cause  of  the  total  dam- 
age was  the  first  carrier's  negligence,  and 
therefore  it  is  liable  to  the  full  extent  of 
that  injury,  which  was  the  natural  result 
of  its  negligence.  Davis  v.  New  York,  O. 
&  W.  R.  Co.  70  Minn.  37,  72  N.  W.  823. 

See  also  supra,  II.  g,  1, — International 
&  G.  N.  R.  Co.  V.  Welbourne  (Tex.  Civ. 
App.)   113  S.  W.  780. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Renfroe, 
82  Ark.  143,  10  L.R.A.(N.S.)  317,  118  Am. 
St.  Rep.  58,  100  S.  W.  89,  a  carrier  which 
undertook  a  through  shipment  of  straw- 
berries which,  by  reason  of  its  failure  to 
keep  the  refrigerator  car  properly  iced 
while  on  its  lines,  arrived  at  their  final  des- 
tination on  a  connecting  line  in  an  un- 
merchantable condition,  was  held  liable  for 
the  loss,  althongli  by  the  bill  of  lading  the 
liability  for  loss  was  limited  to  the  carrier 
in  whose  custody  the  property  was  at  the 
time  such  loss  occurred. 

The  failure  of  the  initial  carrier  to  re- 
ice  a  shipment  of  tomatoes,  as  stipulated 
in  the  contract  of  shipment,  at  two  points 
in  transit,  one  on  its  own  line,  and  one  on 
the  line  of  a  connecting  carrier,  renders  it 
liable  for  the  entire  loss  because  of  deliv- 
ery at  destination  in  a  heated  and  damaged 
condition.  Pennsylvania  R.  Co.  v.  Orem 
Fruit  &  Produce  Co.  Ill  Md.  356,  73  Atl. 
571. 

See  also  infra,  II.  g,  6, — Atlantic  Coast 
Line  R.  Co.  v.  Richardson,  121  Tenn.  448, 
117  S.  W.  406. 

A  stipulation  limiting  its  liability  to  its 
own  line  does  not  relieve  a  carrier  which 
undertakes,  during  extreme  cold  weather, 
to  carry  two  car  loads  of  potatoes,  and  de- 
liver them  to  a  connecting  carrier,  under  a 
contract  providing  that  the  shipper  should 
furnish  a  caretaker  to  accompany  the  ship- 
ment and  keep  fires  in  the  cars,  from  lia- 
bility for  a  loss  by  freezing  because  the 
cars  became  separated  in  transit  on  its 
line,  whereby  the  caretaker  was  prevented 
from  attending  to  one  car,  although  the 
freezing  may  not  have  occurred  until  after 
the  car  was  delivered  to  the  second  carrier. 
VVhitnack  v.  Chicago.  R.  &  Q.  R.  Co.  82 
Neb.  464,  19  L.R.A.(N.S.)  1011,  130  Am. 
St.  Rep.  692,  118  N.  W.  67. 

Liability  of  intermediate  carrier,  see  in- 
fra, III.  d.  As  to  injury  from  defective 
cars,  see  supra,  II.  g,  2.  As  to  injury  from 
delay  in  transportation,  see  supra,  II.  g,  3. 

O.  Misrouting;   deviation, 

A  carrier  which  delivers  a  shipment  to 
another  connecting  carrier  than  the  one 
desiemated  in  the  contract  of  shipment  is 
liable  at  least  for  nominal  damages,  wheth- 
er or  not  it  knew  that  the  consignee  would 
not  accept  the  shipment  if  sent  over  the 
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line  chosen  by  it,  or  whether  or  not  the 
shipment  arrived  in  due  time  and  in  good 
condition.  H.  W.  Chandler  Commission  Co. 
V.  Nashville,  C.  &  St.  L.  R.  Co.  64  Mo.  App. 
144. 

Routing  a  shipment  contrary  to  contract 
renders  the  initial  carrier  liable  to  the 
shipper  for  all  loss  sustained  through  the 
negligence  of  the  connecting  carrier  se- 
lected by  it  to  continue  the  transportation. 
Texas  &  P.  R.  Co.  v.  Eastin,  100  Tex.  566, 
102  S.  W.  105. 

An  initial  carrier,  by  delivering  a  ship- 
ment of  live  stock  to  another  connecting 
carrier  than  the  one  agreed  upon  by  the 
parties,  makes  itself  responsible  for  any 
subsequent  negligence  in  carriage,  as  though 
the  shipment  had  remained  in  its  own  pos- 
session. Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Pendleton,  29  Ky.  L.  Rep.  721,  96  S.  W. 
434. 

An  initial  carrier  which  deviates  from  its 
agreement  to  forward  a  shipment  by  certain 
specified  connecting  lines  is  liable  for  a 
loss  anywhere  on  the  route.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  v.  Schaefer  (Ind.  App.) 
90  N.  E.  502. 

An  initial  carrier  which  sends  the  goods 
over  another  and  longer  connecting  line 
than  the  one  specified  in  the  contract  of 
shipment  is  liable  in  case  of  loss  for  the 
value  of  the  goods,  whether  such  loss  was 
occasioned  by  delay  or  otherwise.  Georgia 
R.  Co.  V.  Cole,  68  Ga.  623. 

An  initial  carrier  which  delivers  a  ship- 
ment to  a  different  connecting  carrier  than 
the  one  agreed  upon  is  liable  to  the  owner 
for  the  resulting  delay  in  delivery.  Bach- 
arach  v.  Ignited  States  Exp.  Co.  15  Luzerne 
Leg.  Reg.  Rep.  111. 

A  carrier  violating  its  contract  by  send- 
ing a  shipment  over  a  different  line  than 
the  one  agreed  upon  becomes  responsible 
for  injuries  on  the  line  of  such  connecting 
road,  notwithstanding  a  provision  of  the 
contract  limiting  its  liability  to  damages 
occurring  on  its  own  line.  Texas  &  P.  R. 
Co.  V.  Boggs  (Tex.  Civ.  App.)  40  S.  W.  20t 

An  initial  carrier  which  diverts  a  ship- 
ment to  another  connecting  carrier  than 
the  one  stipulated  in  the  contract  of  ship- 
ment becomes  liable  as  an  insurer  of  the 
property  for  the  entire  route.  Houston  &  T. 
C,  R.  Co.  v.  Kemendo  (Te^.  Civ.  App.)  131 
S.  W.  634. 

Where  a  carrier  violates  its  agreement  to 
carry  goods  all  rail,  it  is  liable  for  loss  at 
sea  on  board  a  carrier  by  wator.  to  which 
the  goods  were  delivered  to  complete  the 
transportation.  Bostwick  v.  Baltimore  & 
O.  R.  Co.  45  N.  Y.  712. 

A  carrier  undertaking  to  carry  over  its 
own  line,  and  deliver  to  another  railway 
company  to  continue  the  transportation,  as- 
sumes the  risk  of  safe  transportation  by  a 
vessel  to  which  it  delivered  the  property. 
By  changing  t'le  route  it  assumed  such  risk. 
Fatman  v.  Cincinnati,  H.  &  D.  R.  Co.  2 
Disney   (Ohio)   248. 

Under  a  contract  for  transportation  by  a 

specified  vessel  to  destination,  the  delivery 

'  to  a  railway  company  at   an   intermediate 
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point  to  complete  the  transportation  makes 
the  owner  of  the  vessel  liable  for  damages 
sustained  by  the  goods  while  in  the  posses- 
sion of  such  railroad  company.  S.  D.  Sea- 
vey  Co.  V.  Union  Transit  Co.  106  Wis.  394, 
82  N.  W.  286. 

A  carrier  which  undertakes  to  transport 
goods  over  its  line,  and  then  deliver  them 
to  a  designated  carrier  to  complete  the 
transportation,  is  liable  for  the  loss  of  the 
goods  as  a  result  of  delivering  to  another 
carrier  than  the  one  so  designated,  although 
the  shipper  misdirected  the  shipment,  where, 
if  the  instruction  in  the  .bill  of  lading  had 
been  followed,  the  shipment  should  have 
reached  the  consignee  notwithstanding  the 
shipper's  misdirection.  The  carrier  should, 
unless  an  emergency  exists  calling  for 
prompt  conduct,  hold  tlie  goods,  and  inquire 
of  the  shipper  for  further  instructions. 
Weaver  v.  Southern  R.  Co.  136  Mo.  App. 
210,  115  S.  W.  500. 

An  initial  carrier  in  a  through  contract 
of  shipment  in  which  the  liability  is  limited 
to  its  own  line  la  nevertheless  liable  for 
damage  wherever  incurred,  where,  without 
notice  to  the  shipper,  it  selects  another  con- 
necting line  than  the  one  designated  in  the 
contract  of  shipment,  although  it  may  have 
been  impracticable  to  forward  the  shipment 
over  the  designated  route.  Southern  R.'  Co. 
V.  Frank,  5  Ga.  App.  574,  63  S.  E.  656. 

An  initial  carrier  was  held  liable  in  Louis- 
ville &  N.  R.  Co.  V.  Odil,  96  Tenn.  61,  64 
Am.  St.  Rep.  820,  33  S.  W.  611,  for  the 
damages  resulting  from  substituting  anoth- 
er connecting  carrier  than  the  one  agreed 
upon,  without  notice  to  the  shipper,  where 
the  carrier  designated  in  the  bill  of  lading 
refused  to  accept  a  shipment  of  potatoes  be- 
cause of  a  strike  on  its  road;  and  this  too, 
although  the  substituted  carrier  was  then 
open,  and  was  as  well  equipped  and  expedi- 
tious as  the  road  over  which  the  shipment 
was  routed,  and  was  in  no  sense  inferior 
thereto,  there  being  no  urgency  which  neces- 
sitated immediate  transshipment  in  order  to 
prevent  loss. 

See  also  infra,  Johnson  v.  New  York  C.  R. 
Co.  33  N.  Y.  610,  88  Am.  Dec.  416.  But  see 
supra.  II,  g,  4, — Louisville  &  N.  R.  Co.  v. 
Farmers*  &  D.  Live  Stock  Commission  Firm, 
]07  Ky.  53,  52  S.  W.  972. 

A  carrier  which  violates  its  agreement  to 
deliver  to  a  specified  carrier  to  complete  the 
transportation  is  liable  for  the  increased 
freight  charges,  although  its  general  freight 
assent  at  the  terminus  had  never  heard  of 
the  connecting  carrier  so  specified,  and  failed 
to  learn  of  its  existence  from  several  per- 
sons of  whom  he  made  inquiry.  Proctor  v. 
flastern  R.  Co.  105  Mass.  512.  * 

A  carrier  whose  undertaking  is  to  carry 
goods  to  the  terminus  of  its  line,  and  deliv- 
er them  to  a  specially  named  paeket  com- 
pany, discharges  its  full  duty,  and  relieves 
itself  of  all  liability  for  a  subsequent  loss, 
by  forwarding  the  goods  at  once  from  the 
terminus  of  its  line  by  any  first-class  boat, 
where  such  packet  company  is  not  in  ex- 
istence, and  has  no  agency  ot  the  terminal 
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point.    Cramer  v.  American  Merchants'  Ub- 
lon  Exp.  Co.  56  Mo.  524. 

An  initial  carrier  which  wilfully  misroutes 
the  goods  via  other  connecting  carriers  than 
those  designated  in  the  through  bill  of  lad- 
ing is  liable  for  the  increased  freight 
charges  which  the  shipper  is  obliged  to  pay, 
and  cannot  escape  such  liability  on  the  the- 
ory that  the  rate,  because  fixed  too  low  by 
mistake  of  the  agent  of  the  designated  con- 
necting carriers,  was  in  violation  of  the  in- 
terstate conunerce  clause.  Pond  Decker 
Lumber  Co.  v.  Spencer,  30  C.  C.  A.  430,  58 
U.  S.  App.  173,  86  Fed.  846. 

A  carrier  which  violates  its  agreement  to 
forward  by  a  designated  connecting  carrier, 
with  which  the  owners  had  a  specif  rate,  is 
not  liable  to  such  owners  for  the  excess  in 
freight  charges  which  they  were  obliged  to 
pay,  unless  the  carrier  had  notice  of  the 
terms  of  the  special  contract  with  the  desig- 
nated connecting  carrier;  and  in  the  absence 
of  such  notice,  the  initial  carrier  is  liable 
only  in  nominal  damages.  Langdon  v.  Rob- 
ertson, 13  Ont.  Rep.  497. 

An  initial  carrier  which  delivers  a  ship- 
ment to  a  different  connecting  carrier  than 
the  one  designated  in  the  contract  of  ship- 
ment is  liable  for  the  resulting  loss  to  the 
shipper,  who  had,  unknown  to  the  initial 
carrier,  made  an  arrangement  with  the  last 
connecting  carrier  to  have  the  car  contain- 
ing the  goods  stopped  at  two  intermediate 
pointe  on  its  line,  for  the  delivery  of  por- 
tions of  the  goods  at  each  point,  the  balance 
only  to  be  carried  to  the  point  of  final  desti- 
nation. Brown  &  H.  Co.  v.  Pennsylvania 
Co.  63  Minn.  546,  65  N.  W.  961. 

A  deviation  by  the  carrier  from  the  route 
over  which  the  goods  were  shipped  renders 
it  liable  for  any  loss  that  may  occur  dur- 
ing the  entire  transportation,  but  not  as 
for  a  conversion;  and  hence  it  is  not  liable 
on  account  of  the  sale  by  the  terminal  car- 
rier, when  the  consignee  refuses  to  receive 
the  shipment,  although  such  sale  may  have 
been  illegal.  Southern  P.  Co.  v.  Booth  (Tex. 
Civ.  App.)  39  S.  W.  585. 

A  carrier  will  be  held  liable  for  all  dam- 
ages resulting  from  a  deviation  from  the 
route  selected  by  the  shipper.  Gulf.  C.  & 
8.  F.  R.  Co.  V.  Irvine  (Tex.  Civ.  App.)  73 
S.  W,  540. 

A  mail  coach  proprietor  having  sent  by 
another  carrier  than  the  mail  coach  a  pack- 
age addressed  to  a  point  not  on  his  line  to 
be  sent  "per  mail,"  is  liable  for  its  loss  any- 
where on  the  route.  Bain  v.  Brown,  1  Sc. 
Soss.  Cas.  1st  Series,  362. 

A  carrier  which  refuses  to  route  a  ship- 
ment as  designated  and  demanded  by  the 
shipper,  and  requires  him  instead  to  reroute 
it  over  other  connecting  carriers,  is  liable 
as  an  insurer  for  the  safe  arrival  of  the 
goods  at  destination.  Pecos  River  R.  Co.  v. 
Harrington,  48  Tex.  Civ.  App.  346,  99  S.  W. 
1050. 

A  carrier  contracting  for  through  carriage 
at  a  reduced  rate,  and  stipulating  against 
liability  beyond  its  own  line,  is  not  liable 
for  injuries  occurring  on  a  connecting  line 
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because  it  did  not  select  the  connecting  line 
which  the  shipper  desired.  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Short  (Tex.  Civ.  App.) 
25  S.  W.  142. 

An  initial  carrier  which,  in  violation  of 
aa  express  direction  given  at  the  time  of  re- 
reivinji:  a  shipment,  routed  it  over  other 
lines  than  those  selected  by  the  consignor, 
and  provided  in  its  waybills  that  the  car 
was  to  be  iced  or  reiced  only  at  one  point, 
while  the  agreement  was  that  reicing  was  to 
l>e  done  by  the  successive  carriers  whenever 
necessity  therefor  occurred, — ^is  liable  for  all 
the  resulting  damage,  although  by  the  bill 
of  lading  the  responsibility  of  each  carrier 
was  confined  to  the  damages  occurring  on  its 
own  line.  Atlantic  Coast  Line  R.  Co.  v. 
Richardson,  121  Tenn.  448.  117  S.  W.  496. 

A  carrier  which  disregards  its  instructions 
to  forward  by  a  designated  connecting  car- 
rier, and,  upon  such  carrier's  refusal  to  ac- 
cept the  goods,  forwards  by  another  carrier, 
is  liable  for  loss  on  the  latter's  line,  since 
upon  such  refusal  the  first  carrier  should 
either  have  communicated  the  facts  to  the 
shipper  and  awaited  further  instructions,  or 
should  have  relieved  itself  from  liability  by 
depositing  the  shipment  for  safe-keeping  in 
a  suitable  warehouse.  Its  liability  rests 
upon  deviation  by  an  agent  from  his  instruc- 
tions. Johnson  v.  New  York  C.  R.  Co.  33 
N.  Y.  610,  88  Am.  Dec.  416,  reversing  31 
Barb.  196,  on  second  appeal.  39  How.  Pr. 
127. 

But  see  supra,  II.  g,  4, — Louisville  &  N. 
R.  Co.  V.  Farmers'  &  D.  Live  Stock  Com- 
mission Firm,  107  Ky.  53,  52  S.  W.  972. 

A  carrier  is  not  bound  by  its  local  sta- 
tion agent's  agreement  to  forward  a  ship- 
ment by  an  all-rail  route,  so  as  to  be  liable 
for  a  loss  on  a  vessel  to  which  such  carrier 
lelivered  the  shipment  to  complete  the  trans- 
portation, where  the  agent  in  fact  was  not 
authorized  to  make  such  contract,  and  the 
shipper  was  given  notice  of  such  lack  of  au- 
thority by  the  statement  of  the  agent  that 
he  would  bill  the  shipment  as  desired,  but 
that  the  office  at  the  terminal  ''generally 
took  their  own  route,  and  would  not  pay 
any  attention  to  him.''  William  H.  Bess- 
ling  &  Co.  V.  Houston  &  T.  C.  R.  Co.  35 
Tex.  Civ.  App.  470,  80  S.  W.  639. 

A  local  agent's  statement,  in  response  to  a 
shipper's  request  to  ship  all  rail,  that  he 
would  bill  the  shipment  as  he  desired,  but 
that  the  office  at  the  terminal  "generally 
took  their  own  route,  and  would  not  pay  any 
attention  to  him,"  does  not  amount  to  a  con- 
tract making  the  carrier  liable  for  a  loss  on 
Jt  vessel  to  which  the  shipment  was  diverted, 
but  is  no  more  than  a  shipper's  direction, 
which  is  superseded  by  sulisequent  bills  of 
lading  drawn  up  by  the  shipper,  which  con- 
tained no  reference  to  the  subject.     Ibid. 

Having  accepted  a  bill  of  lading  which  on 
its  face  designates  no  particular  route  by 
which  the  shipment  is  to  be  forwarded  after 
reaching  the  terminus  of  the  carrier's  line, 
it  is  not  competent  to  prove  a  parol  agree- 
ment to  forward  by  a  particular  line,  a  vio- 
lation of  which  would  render  the  carrier  lia- 
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ble  for  injury  caused  by  delay  on  and  unfit- 
ness of  the  line  chosen.  Snow  v.  Indiana,  B. 
&  W.  R.  Co.  109  Ind.  422,  9  N.  E.  702. 

Verbal  directions  to  ship  all  rail  cannot 
control  the  stipulations  in  the  bill  of  lading 
that  goods  consigned  to  a  place  beyond  the 
terminus  of  the  carrier's  road  will  be  sent 
forward  by  a  carrier  or  freight  man  willing 
to  receive  the  same  unconditionally  for 
transportation,  and  cannot  serve  as  the  ba- 
sis of  an  action  against  the  initial  carrier 
founded  upon  the  loss  of  the  shipment  while 
in  transit  on  a  vessel  to  which  it  was  in- 
trusted to  continue  the  transportation. 
Hinckley  v.  New  York  C.  k  H.  R.  R.  Co.  66 
N.  Y.  429,  reversing  3  Thomp.  &  C.  281. 

In  Houston  &  T.  C.  R.  Co.  v.  Buchanan, 
38  Tex.  Civ.  App.  165,  84  S.  W.  1073,  it 
was  held,  under  the  evidence,  to  be  a  ques- 
tion of  fact  whether  a  shipper  who  had  de- 
manded that  his  shipment  be  routed  in  a 
specified  way  was  bound  by  a  written  con- 
tract forced  upon  him  after  the  shipment 
was  loaded,  routing  the  same  by  a  more  cir- 
cuitous route. 

An  initial  carrier,  in  selecting  the  route 
when  none  is  designated  by  the  shipper, 
must  have  due  regard  to  his  rights  and  in- 
terests, or  be  liable  for  the  conse'iuences. 
Chartrand  v.  Southern  R.  Co.  85  S.  C.  479, 
67  S.  E.  741. 

And  if  it  selects  a  longer  and  less  expedi- 
tious route  than  the  one  desired  by  the  ship- 
per, it  will  be  held  responsible  for  all  dam- 
ages resulting  from  such  action.  Gulf,  C. 
&  S.  F.  R.  Co.  ▼.  Irvine,  supra. 

If  a  carrier  violates  its  implied  ^.greement 
to  select  a  customary  and  reasonably  safe 
route  by  which  to  forward  the  goods  from 
the  terminus  of  its  line,  by  shipping  over 
an  unusual  and  indirect  route,  which  was 
not  provided  with  proper  facilities  for  the 
care  of  the  shipment,  when  another  custo- 
mary, direct,  and  more  available  line  was 
open  for  carriage,  it  will  be  liable  for  an 
injury  to  the  shipment  caused  by  delay  and 
unfitness  of  the  line  chosen.  Snow  v.  In- 
diana, B.  &  W.  R.  Co.  supra. 

A  carrier  is  liable  to  a  shipper  of  live 
stock  when  it  fails  to  exercise  due  care  in 
selecting  the  next  connecting  carrier,  where- 
by the  stock  was  carried  over  a  long  and 
circuitous  route,  and  was  injured  in  conse- 
quence of  the  resulting  long  confinement. 
Louisville  &  N.  R.  Co.  v.  Duncan,  137  Ala. 
446,  34  So.  988. 

Where  the  general  custom  of  the  initial 
carrier  is  to  forward  by  sailing  vessel  all 
goods  destined  for  a  specific  point  beyond 
its  line,  it  is  not  liable  for  the  delay  be- 
yond the  time  which  would  have  been  con- 
sumed by  forwarding  such  shipment  via 
steamboat  and  railroad,  unless  the  shipping 
directions  directly  and  specifically  call  for 
those  forms  of  transportation.  Simkins  v. 
Norwich  &  N.  L.  S.  B.  Co.  11  Cush.  102. 

An  initial  carrier  which  issues  a  through 
bill  of  lading  to  a  point  beyond  the  terminus 
of  its  line  is  bound  to  carry  to  such  termi- 
nuh^  and  there  deliver  to  the  next  connect- 
ing carrier;  and  if  it  unnecessarily  deviates 


88 


UNITED  STATES  SUPREME  COURT. 


Jajt., 


from  the  direct  route  by  transferring  the 
goods  to  another  road  at  an  intervening 
point,  it  is  liable  for  damages  happening  on 
the  line  of  the  succeeding  carrier,  although 
the  contract  provides  that  it  shall  be  liable 
for  losses  occurring  only  on  its  own  line. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Caldwell,  89 
Ark.  218,   116  S.   W.  210. 

A  provision  in  the  contract  of  shipment 
that  the  property  was  to  be  delivered  at  a 
specified  place  to  a  connecting  railway,  at 
**owner's  risk,"  does  not  relieve  the  carrier 
from  liability  for  misdelivery  by  the  termi- 
nal carrier,  where  the  first  carrier  delivered 
the  property  at  another  point  than  the  one 
specified,  to  a  carrier  by  water  to  complete 
the  transportation,  although  this  was  in  ac- 
cordance with  the  shipping  directions  orig- 
inally given.  Waltham  Mfg.  Co.  v.  New 
York  ft  T.  S.  S.  Co.  204,  Mass.  253,  90  N. 
E.  550,  17  A.  &  E.  Ann.  Cas.  837. 

Liability  of  intermediate  carrier,  see  in- 
fra, III.  d. 

An  instruction  in  an  action  against  con- 
necting carriers  for  injuries  caused  by  di- 
verting a  shipment  of  live  stock,  that  the 
burden  of  proof  is  upon  the  initial  carrier 
to  show  by  a  preponderance  of  testimony 
that  it  delivered  tne  livestock  to  the  con- 
signee at  destination,  was  erroneous,  even 
if  such  carrier  could  be  held  to  be  an  in- 
surer, by  reason  of  the  diversion  of  the 
shipment,  since  the  burden  of  proof  would 
still  be  upon  the  plaintiff  to  show  a  breach 
of  the  contract.  Texas  &  P.  R.  Co.  v.  Rankin 
(Tex.  Civ.  App.)   118  S.  W.  823. 

7.  Defaults  as  to  ivayhilling   or  ship- 
ping instruct  iotis. 

It  is  putting  it  rather  mildly  to  say,  as 
did  a  Texas  court  in  St.  Louis  &  S.  F.  R.  Co. 
v.  Miller,  34  Tex.  Civ.  App.  528,  79  S.  W. 
43,  that  a  cause  of  action  against  the  initial 
carrier  may  probably  be  predicated  upon 
its  failure  to  inform  the  connecting  line 
that  the  shipment  was  subject  to  shipper's 
orders,  where  that  was  the  proximate  cause 
of  the  loss.  The  other  cases  are  more  em- 
phatic. 

An  initial  carrier  which  accepts  goods  for 
transportation  to  some  specified  point  on  its 
line,  directed  to  a  particular  consignee  at 
that  point,  thence  to  be  forwarded  to  a  place 
beyond  its  own  line,  is  bound  to  deliver  the 
goods  to  such  consignee,  and  give  notice 
within  a  reasonable  time  of  the  instruc- 
tions of  the  consignor  or  owner  to  have  them 
forwarded  to  the  place  of  their  ultimate  des- 
tination; and  if  it  fails  to  give  this  infor- 
mation, and  by  reason  thereof  the  goods  are 
lost,  it  is  liable  therefor.  Selma  &,  M.  R. 
Co.  V.  Butts,  43  Ala.  385,  94  Am.  Dec.  694. 

If  the  loss  is  caused  by  the  failure  of 
the  initial  carrier  to  give  the  connecting 
carrier  proper  shipping  instructions,  the 
first  carrier  cannot  claim  the  benefit  of  » 
stipulation  in  the  bill  of  lading  limiting 
liability  to  its  own  line.  Chartrand  v. 
Southern  R.  Co.  86  S.  C.  479,  67  S.  E.  741. 

An  exemption  in  the  contract  of  carriage 
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from  loss  or  damage  beyond  the  carrier's 
own  line  will  not  relieve  it  from  liability 
where  such  damage  is  brought  about  by  its 
own  negligent  misdirection.  Hotfman  v. 
Delaware  L.  &  W.  R.  Co.  39  Pa.  Super.  Ct. 
47. 

A  limitation  of  liability  to  its  own  line 
is  not  available  to  an  initial  carrier  which, 
in  violation  of  its  shipping  contract,  billed 
the  shipment  to  a  person  other  than  the 
consignee,  and  delivered  it  to  the  connecting 
carriers  without  any  instructions  or  marks 
indicating  that  bills  of  lading  had  been  is- 
sued, and  failed  to  inform  such  connecting 
carriers  that  they  had  any  duty  to  perform 
except  to  deliver  the  shipment  to  the  person 
designated  by  the  waybill.  Chicago  &  S.  E. 
R.  Co.  V.  Fifth  Nat.  Bank,  26  Ind.  App.  600, 
69  N.  E.  43. 

Even  if  the  contract  of  carriage  is  limited 
to  the  carrier's  own  lines,  such  carrier 
would  be  liable  for  the  delivery  of  a  ship- 
ment of  perishable  goods  to  the  wrong  per- 
son by  the  terminal  carrier,  without  the 
production  of  the  bill  of  lading,  where  the 
negligence  of  the  initial  carrier  in  misnam- 
ing the  consignee  in  the  waybills  was  the 
direct  cause  of  the  loss.  Central  American 
S.  S.  Co.  V.  Mobile  &  O.  R,  Co.  144  Mo. 
App.  43,  128  S.  W.  822. 

A  stipulation  in  a  through  bill  of  lading 
limiting  liability  for  loss  or  damage  to  that 
line  on  which  it  shall  occur  will  not  re- 
lieve the  initial  carrier  from  liability  for 
delay  on  another  line,  where  this  was  caused 
by  negligent  misdirection  in  the  waybill 
made  out  by  the  initial  carrier,  such  as  call- 
ing for  Parkersburg,  West  Virginia,  instead 
of  Petersburg,  Virginia,  as  the  destination 
of  the  shipment.  Illinois  C.  R.  Co.  v.  South- 
ern Seating  and  Cabinet  Co.  104  Tenn.  568, 
50  L.R.A.  729,  78  Am.  St.  Rep.  933,  58  S. 
W.  303. 

Negligence  of  the  initial  carrier  in  in- 
serting Canton,  New  York,  in  the  waybill 
as  the  final  destination,  instead  of  Adams 
Center,  New  York,  makes  it  liable  for  in- 
jury to  a  shipment  of  live  stock  caused  by 
the  resulting  delay  in  delivery  at  Adams 
Center,  although  by  the  shipping  receipt  the 
first  carrier,  in  sending  forward  goods  be- 
yond its  terminus,  was  to  act  as  the  agent 
of  the  consignor  or  consignee,  and  not  as 
carrier.  Dana  v.  New  York  C.  &  H.  R.  B. 
Co.  60  How.  Pr.  428. 

The  error  of  a  carrier  in  naming  in  the 
waybill  a  different  place  as  the  destination 
of  the  shipment  than  that  called  for  in  the 
contract  makes  it  responsible  for  the  ship- 
per's loss  of  the  benefit  of  the  market,  where 
he  expected  to  sell  the  shipment,  and  where 
it  should  and  would  have  been  delivered  by 
the  connecting  carrier  but  for  such  error, 
although  by  the  contract  of  shipment  the 
carrier's  liabilitv  was  limited  to  its  own 
line.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Harris  (Tex. 
Civ.  App.)  72  S.  W.  71. 

The  complaint  in  an  action  against  an 
initial  carrier  changing  the  negligent  billing 
of  a  shipment  to  a  different  destination  than 
that  stated  in  the  shipping  receipt,  whereby 
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the  shipment  was  never  delivered  to  the 
consignee,  is  not  demurrable  on  the  theory 
that  all  preceding  negotiations  and  agree- 
ments were  merged  in  the  bill  of  lading, 
where  such  complaint  expressly  repudiates 
the  bill  of  lading,  and  avers  that  it  never 
came  into  the  shipper's  hands  until  after 
the  time  when  the  shipment  should  have 
been  delivered  at  its  proper  destination. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  C.  &  A. 
Potts  &  Co.  33  Ind.  App.  564,  71  N.  £.  685. 

A  carrier  which  fails  to  exercise  reason- 
able care  in  furnishing  and  supplying,  for 
the  use  and  guidance  of  the  successive  car- 
riers to  whom,  in  the  due  course  of  trans- 
portation, the  shipment  will  come,  waybills 
or  suitable  papers  containing  needful  and 
accurate  information  and  directions  as  to 
destination  and  the  disposition  to  be  made 
of  the  shipment,  is  liable  for  a  conversion 
of  such  shipment  by  a  succeeding  carrier, 
due  to  such  omission.  Northern  R.  Co.  v. 
Fitchburg  R.  Co.  6  Allen,  254. 

The  failure  of  the  initial  carrier  to  notify 
the  connecting  line  that  the  shipment  was 
in  care  of  a  specified  railroad  renders  it 
liable  for  a  loss  resulting  from  a  diversion 
of  the  shipment  to  another  road  than  that 
designatec^  although  the  liability  of  the 
first  carrier  is  limited  to  its  own  line;  but 
such  diversion  does  not  ipso  facto  render 
the  first  carrier  liable  as  for  a  conversion, 
so  as  to  permit  a  recovery  against  it  of  the 
value  of  the  shipment.  Booth  v.  Missouri, 
K.  &  T.  R.  Co.  (Tex.  Civ.  App.)  37  S.  W. 
168. 

A  mistake  of  a  carrier's  agent  in  noting 
upon  the  waybill,  contrary  to  fact,  that  the 
through  freight  had  not  been  paid,  by  rea- 
son of  which  mistake  the  terminal  carrier 
refused  to  deliver  unless  the  freight  should 
be  paid,  until  satisfied  that  a  mistake  had 
been  made,  renders  the  former  carrier  lia- 
ble for  the  resulting  loss.  Missouri,  K.  & 
T.  R.  Co.  V.  Dilworth  (Tex.  Civ.  App.)  65 
S.  W.  502. 

See  also  supra,  II.  c,  5, — ^Melbourne  v. 
Louisville  ft  N.  R.  Co.  88  Ala.  443,  6  So. 
762. 

Misbilling  by  intermediate  carrier,  see  in- 
fra, III.  d, — Illinois  C.  R.  Co.  v.  Foulkes. 
191  111.  57,  60  N.  E.  890.    * 

Where  an  initial  carrier  transfers  en 
route  a  car  load  of  peaches  from  one  car  • 
to  another,  and  delivers  the  same  to  a  con- 
necting line  to  complete  the  transportation, 
the  duty  of  the  initial  carrier  is  discharged 
by  giving  the  connecting  carrier  sufficient 
notice  that  the  car  delivered  was  in  lieu  of 
one  in  which  the  shipment  was  originally 
loaded,  and  sufficient  notice  of  the  consign- 
ment of  the  car.  St.  Louis  Southwestern 
R.  Co.  V.  Wester  (Tex.  Civ.  App.)  96  S.  W. 
769. 

A  waybill  of  iron  rails  issued  by  the 
initial  carrier,  which  describes  the  goods, 
states  the  route,  and  names  a  specified  rail- 
road as  consignee,  is  sufficient  to  exonerate 
the  carrier  issuing  it,  from  the  charge  of 
negligence  resulting  in  the  conversion  of  the 
rails  by  mistake  by  an  intermediate  carrier, 
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which  at  the  same  time  is  receiving  other 
similar  rails  over  the  same  route  for  its 
own  use.  Northern  R.  Co.  v.  Fitchburg  R. 
Co.  supra. 

An  initial  carrier  which,  after  the  goods 
have  left  its  line,  attempts  to  correct  its 
own  honest  mistake  in  changing  the  destina- 
tion, by  promptly  notifying  the  officers  of 
the  connecting  line  of  the  owner's  wish  to 
have  the  shipment  go  as  originally  billed, 
is  not  responsible  for  the  negligence  of  such 
connecting  carrier  in  failing  to  make  the 
change.  Texas  C.  R.  Co.  v.  Cauble,  30  Tex. 
Civ.  App.  289,  81  S.  W.  1022. 

Whether  the  negligence  of  the  initial  car- 
rier's agent  in  not  correctly  submitting  in- 
structions as  to  destination  to  the  connect- 
ing carriers  was  the  proximate  cause  of  the 
delay  in  transportation,  resulting  from  send- 
ing the  shipment  to  the  wrong  point,  is  a 
question  for  the  jury, — especially  where 
the  consignee  gave  special  instructions  to 
the  initial  carrier  as  to  the  method  of  con- 
signment, because  of  the  fact  that  mistakes 
and  delays  occurred  in  the  delivery  of 
freight  to  him  on  account  of  the  similarity 
of  names  of  the  town  where  he  conducted 
his  business  and  the  city  in  an  adjoining 
state  to  which  the  goods  were  missent. 
Hoffman  v.  Delaware,  L.  &  W.  R.  Co.  su- 
pra. 

S,  Other  cases, 

A  vessel  which,  while  aground,  has  prop- 
erly transshipped  goods  to  another  vessel, 
is  not  liable  for  their  destruction  while  on 
such  other  vessel  because  it  did  not  take 
back  the  goods  after  getting  afloat.  Cox  v. 
Foseue,  33  Ala.  713. 

A  deviation  by  the  initial  carrier  from 
the  terms  of  the  contract,  by  shipping  in 
two  cars  instead  of  o'le,  renders  it  liable 
for  the  loss  of  one  of  such  cars  beyond  its 
line,  although  by  such  contract  it  was  ex- 
empted from  liability  for  losses  beyond  its 
line.  Uptegrove  v.  (Central  R.  Co.  16  Misc. 
14.  37  X.  Y.  Supp.  659. 

Want  of  ordinary  care  in  loading  a  ship- 
ment makes  the  initial  carrier  liable  for 
the  resulting  damage  while  in  transit  on  a 
connecting  line.  Texas  &  P.  R.  Co.  v.  War- 
ner, 42  Tex.   Civ.  App.  280,  93  S.  W.  489. 

The  initial  carrier's  negligence  in  quoting 
an  incorrect  through  freight  rate  is  not  the 
proximate  cause  of  the  damage  to  a  ship- 
ment of  live  stock  from  a  retention  of  the 
stock  at  final  destination  by  the  terminal 
carrier,  where  such  retention  could  have 
been  prevented  by  the  consignee  by  his  ac- 
ceding to  the  demand  of  the  terminal  car- 
rier for  the  payment  of  the  difference  be- 
tween the  quoted  rate  and  the  correct  rate, 
and  he  was  then  able  to  pay  this  amount. 
Texas  Mexican  R.  Co.  v.  Reed  (Tex.  Civ. 
App.)    121  S.  W.  519. 

A  carrier  which  is  under  no  obligation  to 
transport  a  shipment  beyond  itd  own  line 
may  nevertheless  be  liable  for  a  loss  oc- 
curring on  a  connecting  line  because  of  its 
failure  to  make  such  a  delivery  as  makes 
the  connecting  carrier  responsible  as  a  com- 
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mon  carrier  for  the  care  and  transporta- 
tion of  the  goods.  Palmer  v.  Chicago,  B. 
&  Q.  R.  Co.  56  Conn.  137,  13  Atl.  818.  In 
this  case  the  goods  were  destroyed  by  fire 
while  in  the  depot  of  the  connecting  car- 
rier, which  had  refused,  in  accordance  with 
custom,  to  accept  the  goods  for  transporta- 
tion until  the  freight  charges  should  be  paid 
or  guaranteed,  such  charges  having  been  in 
fact  guaranteed,  but  through  oversight  the 
initial  carrier  not  having  informed  the  con- 
necting carrier  of  the  fact. 

///.  Intermediate  carrier, 

a.  Liability  generally. 

The  obligations  of  an  intermediate  car- 
rier, arising  out  of  the  implied  contract 
springing  from  the  receipt  of  the  goods,  ex- 
tend no  further  than  to  safe  carriage  over 
its  own  line,  and  seasonable  delivery  to  the 
next  succeeding  carrier.  Nothing  else  ap- 
pearing, such  carriers  are  not  liable  for  loss 
or  damage  not  occurring  on  their  own  lines. 
Alabama  G.  S.  R.  Co.  v.  Mt.  Vernon  Co.  84 
Ala.  173,  4  So.  356;  Savannah,  F.  &  W. 
R.  Co.  V.  Harris,  26  Fla.  148,  23  Am.  St. 
Rep.  551,  7  So.  544;  Grand  Rapids  &  I.  R. 
Co.  V.  Diether,  10  Ind.  App.  206,  63  Am.  St. 
Rep.  386,  37  N.  E.  39,  1069;  Illinois  C.  R. 
Cq.  v.  Curry,  127  Ky.  643,  106  S.  W.  295; 
Philadelphia,  W.  &,  B.  R.  Co.  v.  Lehman,  56 
Md.  209,  40  Am.  Rep.  416 ;  Shockley  v.  Penn- 
sylvania R.  Co.  109  Md.  123,  71  Atl.  437; 
(iass  v.  New  York,  P.  &  B.  R.  Co.  99  Mass. 
220,  96  Am.  Dec.  742;  Lawrence  v.  Winona 
&  St.  P.  R.  Co.  16  Minn.  390,  Gil.  313,  2 
Am.  Rep.  130;  Irish  v.  Milwaukee  &  St. 
L.  R.  Co.  19  Minn.  376,  Gil.  323,  18  Am. 
Rep.  340*,  Hempstead  v.  New  York  C.  R.  Co. 
28  Barb.  485;  Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  104;  Knott  v.  Raleigh  &  G.  R.  Co. 
98  N.  C.  73,  2  Am.  St.  Rep.  321,  3  S.  E. 
736;  Deming  v.  Norfolk  &  W.  R.  Co.  17 
Phila.  540;  Chesapeake  &  O.  R.  Co.  v.  Stock, 
104  Va.  97,  51  S.  E.  161;  Pratt  v.  Grand 
Trunk  R.  Co.  95  U.  S.  43,  24  L.  ed.  336; 
Deming  v.  Norfolk  A,  W.  R.  Co.  21  Fed.  25; 
Buston  V.  Pennsylvania  R.  Co.  116  Fed.  235. 

The  same  rule  has  been  applied  in  Texas 
to  interstate  shipments, — to  which  the  local 
statute  (see  infra.  111.  b)  does  not  apply. 
— BO  as  to  relieve  the  intermediate  carrier 
from  liability  for  loss  or  damage  sustained 
before  the  shipment  reached  its  own  line. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Cunningham,  51 
Tex.  Civ.  App.  368,  113  S.  W.  767;  Missouri, 
K.  &  T.  R.  Co.  V.  Leibold  (Tex.  Civ.  App.) 
55  S.  W.  368. 

Hence,  an  intermediate  carrier  is  not  lia- 
ble in  that  state  for  injuries  sustained  by 
an  interstate  shipment  on  a  prior  connect- 
ing line,  which  only  became  apparent  or  de- 
veloped while  in  the  possession  of  such  in- 
termediate carrier.  Texas  &  P.  R. .  Co.  v. 
Murtishaw,  34  Tex.  Civ.  App.  447,  78  S. 
W.  953. 

And  an  intermediate  carrier  in  an  inter- 
state shipment  is  not  responsible  for  dam- 
ages resulting  from  wrongful  routing  by  the 
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initial  carrier.  Houston  &  T.  C.  R.  Co.  r. 
Buchanan,  38  Tex.  Civ.  App.  165,  84  S.  W. 
1073. 

And  an  intermediate  carrier  in  an  inter- 
state shipment  cannot  be  held  responsible 
for  delay  on  the  part  of  the  initial  carrier. 
Missouri,  K.  &  T.  R.  Co.  v.  Stark  Grain  Co. 
(Tex.)  131  S.  W.  410,  modifying  (Tex.  Civ. 
App.)  120  S.  VV.  1146. 

A  discordant  note  is  sounded  in  Beard  y. 
St.  Louis,  A.  &  T.  H.  R.  Co.  79  Iowa,  527. 
44  N.  W.  803,  where  the  court,  in  applying 
to  a  shipment  made  in  Illinois,  the  rule  ob- 
taining in  that  state,  that  the  acceptance 
of  goods  for  transportation  which  are 
marked  for  a  point  beyond  the  carrier's  line 
establishes  prima  facie  a  contract  for  trans- 
portation to  the  place  of  destination,  held 
that  such  rule  applied  as  well  to  an  inter- 
mediate as  to  an  initial  carrier.  The  court 
said:  ''If  it  be  true  that  an  'initial  car- 
rier,' by  which  expression  we  understand  the 
carrier  first  receiving  the  goods,  is  .bound 
for  the  default  of  connecting  carriers,  it  is 
because  of  a  contract  binding  him  to  that 
eilect.  Such  a  contract  may  be  expressed 
or  implied  from  the  facts  connected  with 
the  transaction.  If  the  'initial  carrier*  en- 
tered into  no  contract  to  that  effect,  he  is 
not  so  bound.  If  he  does  so  bind  himself, 
he  is  liable  for  the  default  of  the  connecting 
carrier.  Now,  surely  there  is  nothing  in  the 
law  forbidding  the  intermediate  carrier  to 
bind  himself  by  contract  to  answer  for  the 
default  of  his  connecting  carriers.  If  he 
may  so  bind  himself,  no  reason  can  be  given 
why  the  same  evidence,  regarded  as  sufficient 
to  establish  a  contract  by  the  'initial  car- 
rier,' will  not  establish  such  a  contract 
ma^e  by   the  intermediate  carrier." 

It  is  small  cause  for  wonder  that  this 
view  lias  not  found  general  acceptance.  It. 
of  course,  would  find  no  following  in  those 
jurisdictions  where  no  contract  for  through 
carriage  can  be  inferred  from  the  accept- 
ance of  goods  consigned  to  a  point  beyond 
the  carrier's  line  (see  supra,  II.  b),  and 
there  is  considerable  inconsistency  in  giv- 
ing this  construction  to  the  so-called  Eng- 
lish rule,  which,  in  the  country  of  its  origin, 
exempts  an  intermediate  carrier  from  lia- 
bility for  loss  even  on  its  own  line,  because 
of  want  of  privity  of  contract  with  the  own- 
er. (See  Bristol  &  E.  R.  Co.  v.  Collins,  7 
H.  L.  Cas.  104.)  It  is,  of  course,  only  fair 
to  say  that  this  feature  of  the  English  rule 
has  found  scant  favor  in  this  country. 

Some  slight  support  for  the  Iowa  yiew 
may  be  deduced  from  Memphis  &  C.  R.  Co. 
y.  Stockard,  11  Heisk.  568,  where  the  court 
applied  the  rule  that  where  a  railway  com- 
pany received  goods  consigned  to  a  point 
beyond  its  own  line,  its  obligation,  in  the 
absence  of  a  special  contract  limiting  its 
liability,  is  to  deliver  at  final  destination, 
apparently  without  commenting  upon  the 
fact  that  the  defendant  was  an  intermediate 
and  not  the  initial  or  first  contracting  car- 
rier. In  this  case,  however,  the  defendant 
never  made  delivery  to  the  next  connecting 
carrier,  because  the   latter  refused  to  pay 
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the  freight  and  advance  charges,  which  the 
<;ourt  held  was  no  excuse  for  its  failure  to 
carry  out  its  contract. 

And  intermediate  carriers  in  a  through 
contract  for  interstate  carriage  from  a  point 
in  Texas  to  the  National  Stock  Yards  in 
£ast  St.  Louis,  Illinois,  were  held,  in  St. 
Louis  &  S.  F.  R.  Ck).  v.  Fracar,  43  Tex.  Civ. 
App.  585,  97  S.  W.  325,  not  entitled  to  an 
instruction  relieTing  them  of  liabilitv  for 
the  negligent  delay  of  the  Merchants'  Bridge 
■Company,  the  terminal  carrier,  in  transport- 
ing the  shipment  across  the  Mississippi  river 
to  the  stock  yards  after  it  had  reached  St. 
Louis.  The  court  gives  no  reason  for  its  de- 
cision, and  it  is  difficult  to  assign  any,  since 
tiie  result  seems  to  impose  a  higher  obliga- 
tion upon  an  intermediate  carrier  than  the 
same  court  would  have  demanded  of  the 
initial  carrier. 

Circumstances  may,  of  course,  exist  which 
may  vary  the  carrier's  implied  undertaking. 
Sumner  v.  Walker,  30  Fed.  261;  Irish  v. 
Milwaukee  &  St.  P.  R.  Co.  19  Minn.  376, 
Oil.  323,  18  Am.  Rep.  340. 

But  a  contract  on  the  part  of  an  inter- 
<mediate  carrier,  to  carry  and  deliver  a  ship- 
ment at  a  point  beyond  its  own  line,  can- 
not be  implied  from  the  mere  fact  that 
the  property  was  received  under  the  way- 
iiills  for  transportation  over  such  carrier  at 
the  through  freight  rates.  Hoagland  v. 
Hannibal  &  St.  J.  R.  Co.  39  Mo.  451. 

Where  an  intermediate  carrier  receiptii 
-for  a  shipment  as  received  from  the  initial 
•carrier  in  good  order,  without  ascertain- 
ing whether  the  shipment  has  actually  ar- 
rived, a  verdict  against  it  in  favor  of  the 
consignee,  for  the  loss  of  the  shipment, 
which,  in  fact,  through  the  negligence  of  the 
initial  carrier,  the  intermediate  carrier  nev- 
er received,  was  sustained  in  Northern 
Transp.  Co.  v.  McClary,  66  111.  233. 

Where  goods  are  damaged  in  the  hands  of 
the  first  carrier,  and  the  second  carrier, 
knowing  of  the  fact  and  intending  to  aid  in 
concealing  it,  gives  the  first  carrier  a  clear 
bill  of  lading,  it  will  not  be  allowed  to  show 
that  the  goods  were  damaged  when,  it  re- 
ceived them,  in  order  to  evade  the  payment 
ot  damages.  Bowman  v.  Kennedy,  1  Am. 
L.    Reg.    119. 

There  is  no  reason  why  the  liability  of  «n 
intermediate  carrier  under  a  partnership 
agreement  or  joint  undertaking  should  vary 
from  that  of  the  initial  carrier,  and  on  this 
question  the  reader  should  therefore  con- 
sult subdivision  IT.  d,  supra. 

On  intermediate  carrier  as  first  contract- 
ing carrier,  see  supra,  II.  f,  3, — Evansville 
A  C.  R.  Co.  ▼.  Androscoggin  Mills,  22  Wall. 
594,  22  L.  ed.  724;  II.  b,  1  (b),— Savannah, 
F.  &  W.  R.  Co.  V.  Commercial  Guano  Co. 
103  Ga.  590,  30  S.  E.  555. 

b.  Effect  of  statutes. 

The  rule  was  not  changed  by  the  Georgia 
-statute,  except  that  the  consignee  was  there- 
by given  an  additional  remedy  against  the 
last  road  receiving  the  goods  as  in  gocxl  or- 
■der.  See  supra,  II.  b,  2  (a)  (1), — especially 
31  L.R.A.(N.S.)  , 


Falvey  v.  Georgia  R.  Co.  76  Ga.  597,  2  Am. 
St.  Rep.  58. 

Intermediate  carriers  were  not  affected  by 
the  provisions  of  the  New  York  statute  (see 
supra,  II.  b,  2  (a)  (1))  that  a  railway  com- 
pany receiving  freight  to  be  transported  to 
a  place  on  the  line  of  a  connecting  railroad 
shall  be  liable  as  a  common  carrier  for  the 
delivery  of  such  freight  at  that  place;  but 
such  statute  referred  only  to  the  carrier 
first  receiving  the  goods.  Root  v.  Great 
Western  R.  Co.  45  N.  Y.  624,  reversing  on 
other  grounds,  2  Lans.  199. 

An  intermediate  railway  company  issuing 
a  bill  of  lading  containing  the  words 
"prompt  shipment  required,"  before  the  ac- 
tual receipt  of  the  goods  from  the  preceding 
carrier,  is  liable  for  the  penalty  prescribed 
by  a  state  statute  for  unreasonable  delay, 
although  such  dela^  happened  on  the  line  of 
the  preceding  carrier,  but  subsequent  to  the 
issuance  of  such  bill  of  lading.  Salley  v. 
Seaboard  Air  Line  R.  Co.  76  S.  C.  173,  56 
S.  E.  782.' 

Under  S.  C.  Gen.  Stat.  §  1513  (see  supra, 
II.  b,  2  (a)  (1))  an  intermediate  carrier 
giving  the  receipt  called  for  by  its  predeces- 
sor became  liable  for  all  loss  or  damage,  un- 
less it  produced  a  similar  receipt  from  its 
successor.  Miller  Bros.  v.  South  Carolina 
R.  Co.  33  S.  C.  359,  9  L.R.A.  833,  11  S.  E. 
1093. 

Later  legislation  in  that  state  has  com- 
pletely changed  the  liability  of  intermediate 
carriers  to  owners  of  goods  in  transit.  ( See 
supra,  II.  b,  2  (a)  (1).)  Under  such  legis- 
lation all  carriers  recognizing,  acquiescing 
in,  or  acting  upon,  a  contract  for  through 
shipment  are  made  the  agents  of  each  oth- 
er and  liable  to  the  consignee  for  loss  or 
damage  occurring  anywhere  qji  the  through 
route,  with  a  right  of  recovery  over  against 
the  carrier  in  fault.  This  statute  is  valid 
as  to  intrastate  shipments  only.  Venning  v. 
Atlantic  Coast  Line  R.  Co.  78  S.  C.  42,  12 
L.R.A.(N.S.)  1217,  125  Am.  St.  Rep.  768, 
58  S.  E.  983. 

The  Texas  statute  (see  supra,  II.  b,  2 
(a)  (1))  is  identical  with  the  South  Caro- 
lina statute  just  cited,  except  that  it  is  ex- 
pressly confined  to  intrastate  shipments. 
Tex.  Rev.  Stat.  arts.  331a  331b. 

Under  this  statute  an  intermediate  car- 
rier is  liable  to  the  shipper  for  the  damages 
sustained  anywhere  on  the  route,  with  a 
right  of  action  over  against  the  carrier 
through  whose  negligence  the  damage  was 
sustained.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Terry 
(Tex.  Civ.  App.)  89  S.  W.  792. 

This  is  subject  to  the  express  qualifica- 
tion that  such  carrier  recognizes,  acquiesces 
in,  or  acts  upon  the  contract  for  through 
carriage.  As  to  what  constitutes  such  rec- 
ognition, acquiescence,  etc.,  see  infra,  IV.  d. 

But  even  where  an  intermediate  carrier 
does  not  recognize  the  contract  with  the  pre- 
ceding carrier  limiting  the  liability  of  each 
carrier  to  its  own  line,  but  makes  a  new 
contract  to  transport  the  shipment  to  a 
point  beyond  its  own  line,  it  is  liable  for 
all  the  damages  occurrinir  through  its  neg- 
ligence or  that  of  any  of  the  succeeding  con- 
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necting  carriers,  in  the  absence  of  any  spe- 
cial contract  against  such  liability.  South- 
ern P.  Co.  V.  Pruitt  (Tex.  Civ.  App.)  90  S. 
W.  691. 

The  language  of  the  Hepburn  act  (see  su- 
pra, II.  b,  2  (b)  (2)),  as  is  pointed  out  by 
the  court  in  St.  Louis  Southwestern  R.  Co. 
T.  Ray  (Tex.  Civ.  App.)  127  S.  W.  281,  ap- 
parently  applies  to  intermediate  as  well  as 
initial  carriers. 

On  the  effect  of  statute  permitting  joint 
action,  see  supra,  II.  b,  2    (a)    (2). 

c.  Express  contracts  extending  or  rC' 
strictlng  carrier^s  obligation, 

A  railway  company  may  contract  to  re- 
ceive freight  at  points  not  on  its  line,  to 
be  transported  to  a  point  beyond  its  line,  so 
as  to  be  liable  for  the  negligence  of  both 
prior  and  succeeding  carriers.  Noyes  v. 
Rutland  &  B.  R.  Co.  27  Vt.  110. 

A  letter  from  the  superintendent  of  an 
intermediate  carrier  to  a  prospective  ship- 
per, to  the  effect  that  arrangements  arc  per- 
fected for  through  shipments  over  its  own 
and  connecting  lines,  giving  a  through  rate, 
and  expressing  hope  of  liberal  patronage 
from  the  town  where  the  addressee  resides, 
does  not,  when  shown  to  another  shipper  re- 
siding in  the  same  town,  constitute  a  spe- 
cial contract  with  him,  even  conceding  that 
it  may  constitute  such  a  contract  as  to  the 
person  to  whom  it  is  addressed.  East  Ten- 
nessee &  G.  R.  Co.  V.  Montgomery,  44  Ga. 
278. 

An  intermediate  carrier  is  not  liable  for 
the  negligence  of  succeeding  carriers  be- 
cause its  general  freight  agent  gave  the  sta- 
tion agent  of  the  initial  carrier,  at  the  lat- 
ter's  request,  the  through  rate  from  the 
point  where  the  goods  were  to  be  received 
by  such  intermediate  carrier  to  the  point 
of  final  destination.  Hill  v.  Burlington,  C. 
R.  ft  N.  R.  Co.  60  Iowa,  196,  14  N.  W.  249. 

A  local  agent  of  an  intermediate  carrier 
in  a  through  shipment  of  live  stock  has  no 
implied  authority  to  make  a  contract  for 
transportation  from  his  station  to  final  des- 
tination without  unloading  and  in  time  to 
reach  a  specified  market,  and  the  carrier 
is  not  bound  thereby, — especially  where  no 
additional  consideration  is  shown,  and  the 
shipment  could  not  reasonably  have  been 
transported  between  those  points  within  the 
twenty-eight- hour  period  designated  by  Fed- 
eral statute  as  the  period  beyond  which  cat- 
tle shall  not  be  transported  without  stop- 
ping for  feed  and  water.  St.  Louis  &  S.  F. 
R.  Co.  v.  Frazar,  43  Tex.  Civ.  App.  585,  97 
S.  W.  325. 

A  clause  in  a  through  bill  of  lading  limit- 
ing liability  in  case  of  loss  or  damage  to  the 
road  in  whose  actual  custody  the  goods  were 
at  the  time  of  such  loss  or  damage  inures 
to  the  benefit  of  an  intermediate  carrier. 
Bird  V.  Southern  R.  Co.  99  Tenn.  719,  63 
Am.  St.  Rep.  856,  42  S.  W.  451. 

An  exemption  made  in  a  contract  of  ship- 
ment by  which  the  carrier ^s  liability  is  limi- 
ted to  its  own  line  inures  to  the  benefit  of 
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each  carrier  over  whose  lines  the  goods  may 
be  transported.  International  ft  G.  N.  R. 
Co.  V.  Mahula,  1  Tex.  Civ.  App.  182,  20  a 
W.  1002. 

An  intermediate  carrier,  in  the  absence 
of  any  negligence  on  its  part,  is  not  liable 
for  the  defaults  of  a  subsequent  carrier, 
where  the  shipping  receipt  expressly  pro- 
vides that  no  carrier  shall  be  liable  for  any 
damage  not  oeourring  on  its  own  road  or 
its  portion  of  the  through  route,  nor  oc- 
curring after  the  property  is  ready  for  de- 
livery to  the  next  carrier  or  to  the  con- 
signee. Harris  v.  Minneapolis,  St.  P.  ft  8. 
Ste.  M.  R.  Co.  36  Misc.  181,  73  N.  Y.  Supp. 
169. 

Lender  a  contract  by  which  the  liability  of 
an  intermediate  carrier  is  restricted  to  itn 
own  line,  it  is  not  bound  to  carry  beyond 
its  terminus,  over  a  distance  of  some*  400 
yards  between  its  depot  and  the  boat  land- 
ing of  the  next  succeeding  carrier,  unless 
there  is  an  established  usage  by  which  it  is 
bound  to  do  so.  Louisville  ft  N.  R.  Co.  v. 
Campbell,  7  Heisk.  253. 

Before  any  connecting  carrier  (which,  of 
course,  includes  intermediate  carriers)  can 
avail  itself  of  a  valid  contract  of  exemp- 
tion from  liability  beyond  its  own  line,  it 
must,  under  Ga.  Code,  §§  2317,  2318,  if  r^ 
quired,  trace  the  freight,  and  inform  the 
shipper  in  writing  when,  where,  how,  and 
by  which  carrier  the  freight  was  lost,  dam- 
aged, or  destroyed,  and  the  names  of  the 
parties  and  their  oiSTicial  position  if  any,  by 
whom  the  truth  of  the  facts  set  out  in  the 
information  can  be  established.  See  supra,, 
IL  f,  2   (c). 

So,  under  the  South  Carolina  and  Texas 
legislation  (see  supra,  II.  f,  2  (c) ),  the  pri- 
ma facie  case  made  against  each  carrier  rec- 
ognizing, acquiescing  in,  or  acting  upon  a 
contract  for  through  shipment,  which  is 
made  by  the  production  of  a  through  bill  of 
lading  issued  by  any  one  of  them,  cannot  be 
overcome  by  any  stipulations  to  the  con- 
trary.    See  also  supra.  III.  b. 

Since  the  enactment  of  the  Texas  stat- 
ute, an  intermediate  carrier  cannot  limit 
its  liability  to  its  own  line,  where  the  ship^ 
ment  is  a  domestic  one.  Gulf,  C.  ft  S.  F. 
R.  Co.  v.  Terry  (Tex.  Civ.  App.)  89  S.  W, 
792. 

But  an  intermediate  carrier  may,  not- 
withstanding this  statute,  instead  of  ac- 
quiescing in,  recognizing,  or  acting  upon  the 
through  contract,  execute  a  separate  and  in- 
dependent contract  limiting  its  undertaking 
to  carriage  over  its  own  line  only.  Hous- 
ton ft  T.  C.  R.  Co.  V.  Mayes,  44  Tex.  Civ. 
App.  31,  97  S.  W.  318. 

d.  Loss  or  damage  due  to  intermediate 
carrier's  aiim  negligence  or  In*each 
of  contract. 

As  in  the  case  of  the  initial  carrier  (see 
supra,  II.  g),  an  intermediate  carrier  is  re- 
sponsible for  loss  or  damage  not  occurring 
on  its  own  line,  if  its  own  negligence  or 
breach  of  contract  was  the  proximate  cause* 
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An  intermediaee  carrier  which  fixes  a 
through  rate,  and  furnishes  the  initial  car- 
rier for  the  transportation  of  cattle  with  a 
car  infected  with  the  germs  of  Texas  fever, 
is  liable  to  the  shipper  for  the  resulting 
damage,  although  the  bill  of  lading  was 
signed  by  the  agent  only  of  the  initial  car- 
rier. St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Hen- 
derson, 57  Ark.  402,  21  S.  W.  878. 

Where  the  negligence  of  an  intermediate 
carrier  concurs  with  that  of  the- initial  car- 
rier in  causing  damages  to  a  shipment,  it 
is  liable  for  the  entire  damage.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Terry  (Tex.  Civ.  App.)  89 
S.  W.  792. 

An  intermediate  carrier  which  wrongfully 
refuses  for  several  days  to  accept  a  ship* 
ment  of  live  stock  from  the  preceding  car- 
rier is  liable  to  the  shipper  for  the  whole 
damage  received  in  the  cattle  pens  at  the 
connecting  point,  although  the  preceding 
carrier  may  have  been  guilty  of  negligence 
which  enhanced  the  damage.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Godair,  3  Tex.  Civ.  App.  514, 
22   S.    W.    777. 

The  condition  of  the  goods  at  final  des- 
tination may  be  made  the  measure  of  dam- 
ages recoverable  from  the  intermediate  car- 
rier, where  no  new  injury  after  the  ship- 
ment left  its  line  is  shown.  Illinois  C.  R. 
Co.  v.  Curry,  127  Ky.  643,  106  S.  W.  295. 

If  specially  directed  to  forward  in  some 
designated  manner,  an  intermediate  carrier 
must  follow  instructions,  or  be  liable  for 
the  consequences.  Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  104. 

An  intermediate  carrier  which  selects  an- 
other carrier  than  the  one  agreed  upon  with 
the  shipper  is  liable  for  the  loss  incurred 
because  of  the  shipper's  inability  to  dis- 
pose of  portions  of  the  shipment  at  points 
along  the  line  of  the  connecting  carrier 
agreed  upon.  Steidl  v.  Minneapolis  &  St. 
L.  R.  Co.  94  Minn.  233,  102  N.  W.  701. 

An  intermediate  carrier  which  cannot,  be- 
cause of  a  strike,  obey  the  shipping  direc- 
tions as  to  the  route  by  which  the  goods 
sliall  be  sent  forward,  is  liable  to  the  ship- 
per in  the  case  it  selects  another  route  with- 
out consulting  him,  on  which  the  freight 
charges  are  greatly  increased,  where  means 
of  communication  are  easily  available,  and 
can  be  utilized  without  injury  to  the  prop- 
erty, even  though  the  bill  of  lading  stipu- 
lates that,  in  case  of  necessity,  the  carrier 
may  forward  the  goods  to  destination  by 
any  route.  Fisher  v.  Boston  &  M.  R.  Co.  99 
Me.  338,  C8  L.R.A.  390,  105  Am.  St.  Rep. 
283,  59  Atl.  532. 

An  intermediate  carrier  which  by  mis- 
take delivers  a  shipment  to  another  connect- 
ing carrier  than  the  one  contemplated  by 
the  parties  is  jointly  responsible  with  such 
connecting  carrier  for  any  resulting  delay 
in  transportation.  Illinois  C.  R.  Co.  v. 
Hopkinsville  Canning  Co.  132  Ky.  578,  110 
S.  W.  758. 

If  the  existing  circumstances  (the  de- 
struction of  the  tracks  by  a  flood)  which  in- 
duced an  intermediate  carrier  to  send  a 
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shipment  for  a  part  of  the  way  by  another 
road  arose  from  its  own  want  of  care  or 
negligence,  said  the  court  in  St.  I^uis,  I.  M. 
&  S.  R.  Co.  V.  Bland  (Tex.  Civ.  App.)  34  S. 
W.  675,  it  will  be  liable  for  injury  sustained 
or  damage  suffered  by  reason  of  sending  the 
shipment  by  the  circuitous  or  longer  route. 

An  intermediate  carrier  is  liable  for  in- 
juries sustained  by  the  negligence  of  an- 
other carrier  to  which,  on  account  of  floods, 
it  intrusted  a  shipment  of  cattle  which 
should  have  gone  over  its  own  line.  It 
could  not  shift  its  responsibility  by  pla- 
cing the  cattle  in  the  hands  of  another  car- 
rier not  contemplated  by  the  contract,  even 
though  it  was  compelled  to  do  so  by  ne- 
cessity. Missouri,  K.  &  T.  R,  Co.  v.  Lei- 
bold  (Tex.  Civ.  App.)   55  S.  W.  368. 

An  intermediate  carrier  which  earlv  in 
March  sends  by  way  of  Denver  and  Ogden 
a  car  load  of  orange  trees  en  route  from 
Florida  to  California,  without  notifying  the 
consignee  or  consignor  and  taking  directions 
from  them,  is  liable  for  the  loss  of  the  trees 
by  freezing,  although  its  own  route  through 
Texas,  New  Mexico,  and  Arizona  was  tem- 
porarily interrupted  by  storms  and  wash- 
outs. Pierce  v.  Southern  P.  Co.  120  Cal. 
156,  40  L.R.A.  350,  47  Pac.  874,  52  Pac.  302. 

Loss  of  freight  by  freezing,  caused  by  the 
act  of  an  intermediate  carrier  through  its 
general  agent,  in  sending  it  over  a  route 
which  subjected  it  to  such  peril,  is  not  with- 
in a  clause  in  the  shipping  contract  ex- 
empting each  carrier  over  whose  road  the 
shipment  might  pass  from  liability  for  loss 
from  "any  cause  arising  out  of  responsibili- 
ty as  master  over  its  servants  or  agents  in- 
cident to  said  shipment."    Ibid. 

An  intermediate  carrier  which  bills  pota- 
toes in  car  load  lots  via  a  line  of  steam- 
ships, when  the  carrier  had  in  its  posses- 
sion rate  sheets  showing  that  the  freight 
was  to  go  all  rail,  and  that  the  steamship 
line  could  not  accept  bulk  freight,  com- 
mits an  act  of  positive  misfeasance,  which 
will  render  such  carrier  liable  for  a  loss  be- 
cause of  delay  on  connecting  lines,  even  if 
it  was  acting  as  agent  for  one  of  the  oth- 
er carriers.  Illinois  C.  R.  Co.  v.  Foulks, 
191  111.  57,  60  N.  E.  890,  affirming  92  111. 
App.  391. 

An  intermediate  carrier  is  liable  for  a 
loss  of  perishable  freight,  where  it  fails  for 
eighteen  days  to  notify  the  initial  carrier 
or  ship{>er  of  the  refusal  of  the  terminal  car- 
rier to  forward  the  goods  until  all  freight 
charges  are  paid,  although  the  contract  of 
shipment  provides  that  the  road  in  whose 
actual  custody  the  goods  are  at  the  time  of 
any  loss  or  damage  shall  alone  be  responsi- 
ble. Bird  V.  Southern  R.  Co.  99  Tenn.  719, 
63  Am.  St.  Rep.  856,  42  S.  W.  451. 

An  intermediate  carrier  guilty  of  negli- 
gent delay  in  the  transportation  of  perish- 
able freight,  resulting  in  a  loss  of  the  ice 
necessary  to  preserve  the  shipment,  cannot 
insist  that  the  responsibility  of  icing  rested 
upon  some  other  carrier,  since,  by  its  negli- 
flrence  having  created  the  condition^  it  should 
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be  held  responBibfe  for  all  of  the  consequen- 
ces. St.  £x>uis,  I.  M.  k  S.  R.  Co.  v.  White 
(Tex.  Civ.  App.)   103  S.  W.  673. 

Negligence  or  unreasonable  delay  on  the 
part  of  an  intermediate  carrier  will  render 
it  liable  for  a  loss  on  a  succeeding  carrier's 
line  caused  by  cold  weather,  if,  by  reason  of 
such  delay,  such  other  carrier  could  not,  by 
reasonable  effort,  make  delivery  before  the 
shipment  was  injured  by  the  cold.  Michi- 
gan C.  R,  Co.  V.  Curtis,  80  111.  324. 

An  intermediate  carrier,  though  guilty  of 
unreasonable  delay,  is  not  liable  for  a  loss 
on  a  succeeding  carrier's  line  caused  by  cold 
weather,  if  it  delivered  the  shipment  to  such 
other  carrier  in  sufficient  time  for  it,  by  rea- 
sonable diligence,  to  have  made  delivery  be- 
fore ttie  shipment  could  have  been  injured 
by  the  cold.    Ibid. 

Delay  in  transportation  by  an  interme- 
diate carrier  in  an  interstate  shipment  makes 
it  responsible  only  for  that  part  of  the  de- 
cline in  the  market  price  at  the  ultimate 
destination,  which  would  have  resulted  from 
its  delay  had  there  been  no  further  delay 
on  the  succeeding  lines.  St.  Louis  &  S.  W. 
R.  Co.  V.  Cohen  (Tex.  Civ.  App.)  55  S.  W. 
1123. 

Measure  of  damage  in  case  of  combined 
negligence,  see  supra,  II.  g,  3, — Gulf,  C.  Sl 
S.  F.  R.  Co.  V.  Houghton  (Tex.  Civ.  App.) 
68  S.  W.  718. 

The  delay  of  an  intermediate  carrier  does 
not  render  it  liable  for  loss  of  the  market, 
where  the  shipment  could  not  have  arrived 
in  time  for  the  market  even  had  it  been 
viiilty  of  no  delay.  Crawford  v.  Interna- 
tional &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  109 
S.  W.  987. 

In  an  action  brought  against  initial  and 
intermediate  carriers  for  delay  in  the  trans- 
portation of  live  stock  between  points  in  the 
state,  a  judgment  against  the  intermediate 
carrier  cannot  be  upheld  where  there  is  no 
evidence  that  the  shipment  would  have  left 
its  terminus  any  earlier  if  its  train  had  not 
been  late.  Gulf,  C.  &  8.  F.  R.  Co.  v.  Pea- 
cock (Tex.  Civ.  App.)  128  S.  W.  463. 

An  intermediate  carrier  cannot  escape 
liability  for  a  negligent  delay  upon  its  line 
resulting  in  a  loss,  because  the  shipment 
may  have  reached  its  final  destination  in 
the  ciistomary  and  usual  time  for  trans- 
portation from  the  initial  point  of  shipment. 
St.  Louis,  I.  M.  &  8.  R.  Co.  v.  White  (Tex. 
Civ.  App.)   103  S.  W.  673. 

IV.  Terminal  €Hirrier» 

a.  Lidbilty  generally. 

The  mere  acceptance  of  a  shipment  from 
the  preceding  carrier  does  not  import  any 
undertaking  by  the  terminal  carrier  further 
than  the  assumption  of  responsibility  for 
the  carriage  over  its  own  line,  and  delivery 
to  the  consignee.  Hence,  nothing  else  ap- 
pearing, a  terminal  carrier  is  not  liable  for 
loss  or  damage  not  occurring  on  its  own 
line.  Montifomery  &  W.  P.  R  Co.  v.  Moore, 
51  Ala.  394;  Walter  v.  Alabama  O.  8.  R.  Co. 
142  Ala.  474,  39  So.  87;  Southern  Exp.  Co. 
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V.  Saks,  160>AIa.  621,  49  So.  392;  St.  Louis, 
I.  M.  Si  S.  R.  Co.v.  Lear,  54Ark.  399  15  8.  W. 
1030:  Trumbull  v.  Coulson,  12  Colo.  App. 
102,  64  Pac.  915;  Klair  v.  Philadelphia,  B. 
&  W.  R.  Co.  (Del.)  78  Atl.  1085;  Savannah, 
F.  &  W.  R.  Co.  V.  Harris,  26  Fla.  148,  2:< 
Am.  St.  Rep.  551,  7  So.  544;  Western  & 
A.  R.  Co.  V.  Exposition  Cotton  Mills,  81  Ga. 
522,  2  L.R.A.  102,  7  S.  E.  910;  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Johnson,  85  Ga. 
407,  11  8.  £.  809;  Garson  v.  Harris,  4  G. 
Greene,  516;  Colbath  v.  Bangor  &  A.  R.  Co. 
105  Me.  370,  134  Adl  St.  Rep.  569,  74  Atl. 
918;  Shewalter  v.  Missouri  P.  R.  Co.  84 
Mo.  App.  589;  Robert  C.  White  Live  Stock 
Commission  Co.  v.  Chicago,  M.  &  St.  P.  R. 
Co.  87  Mo.  App.  330;  Berry  Coal  k  Coke  Co. 
V.  Chicago,  P.  &  St.  L.  R.  Co.  116  Mo.  App. 
214,  92  S.  W.  714;  Meyers  v.  Missouri,  K. 
&  T.  R,  Co.  120  Mo.  App.  288,  96  S.  W.  737 ; 
Crockett  v.  St.  Louis  &  H.  R.  Co.  147  Mo. 
App.  347,  126  8.  W.  243;  Sherman  v.  Hud- 
son River  R.  Co.  64  N.  Y.  254,  affirming  5 
Daly,  521 ;  Hilnt  v.  New  York  &  E.  R.  Co. 
1  Hilt.  228;  Church  v.  Atchison,  T.  k  S.  F. 
R.  Co.  1  Okla.  44,  29  Pac.  530;  Maybin  v. 
South  Carolina  R.  Co.  8  Rich.  L.  240,  64 
Am.  Dec.  763;  Ft.  Worth  &  D.  C.  R.  Co. 
V.  Williams,  77  Tex.  121,  13  S.  W.  637;  Gal- 
veston, H.  k  8.  A.  R.  Co.  V.  Van  Winkle. 
3  Tex.  App.  Civ.  Cas.  (Willson)  538;  Mis- 
souri P.  R.  Co.  V.  Weisman,  2  Tex.  Civ.  App. 
86,  21  S.  W.  426;  San  Antonio  &  A.  P.  R. 
Co.  V.  Moore  (Tex.  Civ.  App.)  39  8.  W. 
960;  Crawford  v.  International  &  G.  K.  R. 
Co.  (Tex.  Civ.  App.)  109  8.  W.  987;  Sum- 
ner V.  Walker,  30  Fed.  261. 

A  terminal  carrier  is  not  liable  for  loss 
or  damage  in  reloading  a  shipment  of  live- 
stock in  a  stockyard  at  which  the  initial 
carrier  delivered  the  shipment,  unless  the 
terminal  carrier  owns  or  controls  the  stock 
yard,  or  the  cattle  were  reloaded  there  by 
its  agents.  Baltimore  k  0.  S.  W.  R.  Co. 
V.  Ciift  (Ky.)  134  S.  W.  917. 

In  laying  down  this  rule,  some  of  the 
cases  just  cited  are  careful  to  point  out 
special  circumstances  which  may  extend  the 
terminal  carrier's  liability,  such  as  the 
existence  of  "some  relation  between  carriers 
having  control  of  different  parts  of  a  line 
or  route  of  transportation"  (Montgomery 
k  W.  P.  R.  Co.  V.  Moore,  51  Ala.  394)  ;  or 
of  authority  in  a  preceding  carrier,  under 
the  doctrine  of  agency  to  bind  the  terminal 
carrier  (Southern  Exp.  Co.  v.  Saks,  160 
Ala.  621,  49  So.  392;  Trumbull  v.  Coulson. 
12  Colo.  App.  102,  54  Pac.  915;  and  Gal- 
veston, H.  &  8.  A.  R.  Co.  V.  Van  Winkle, 
3  Tex.  App.  Civ.  Cas.  [Willson]  538.  See 
also  infra.  International  k  G.  N.  R.  Co.  v. 
Tisdale,  74  Tex.  8,  4  L.R.A.  645,  11  8.  W. 
900;  Fitchburg  A  W.  R,  Co.  v.  Hanna,  6 
Gray,  539,  66  Am.  Dec.  427) ;  or  of  a  part- 
nership relation  between  the  several  car- 
riers (Southern  Exp.  Co.  v.  Saks,  160  Ala. 
621,  49  So.  392;  Trumbull  v.  Coulson,  12 
Colo.  App.  102,  54  Pac.  915;  Colbath  v. 
Ban^r  k  A.  R.  Co.  105  Me.  379,  134  Am. 
St.  Rep.  569,  74  Atl.  918;  Shewalter  ▼.  Mis- 
souri P.  R.  Co.  84  Mo.  App.  589;  Robert  C. 
White  Live  Stock  Commission  Co.  v.  Chi- 
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cago,  M.  &  St.  P.  R.  Co.  87  Mo.  App.  330; 
Church  V.  Atchison,  T.  &  6.  F.  R.  Co.  1 
Okla.  44,  29  Pac.  530;  Ft.  Worth  k  D.  C. 
R.  Co.  T.  Williams,  77  Tex.  121,  13  S.  W. 
637;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Van 
Winkle,  3  Tex.  App.  Civ.  Cas.  [Willson] 
538;  Missouri  P.  R.  Co.  v.  Weisman,  2  Tex. 
Civ.  App.  86,  21  S.  W.  426)  ;  or  of  a  joint 
undertaking  of  carriage  (Church  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  1  Okla.  44,  29  Pac. 
530;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Williams, 
77  Tex.  121,  13  S.  W.  637;  Missouri  P.  R. 
Co.  ▼.  Weisman,  2  Tex.  Civ.  App.  86,  21  8. 
W.  426). 

So  far  as  partnership  and  joint  under- 
takings are  concerned,  the  reader  should 
consult  subdivision  II.  d,  supra.  It  is  suffi- 
cient to  note  here  that  of  the  cases  there 
cited  the  liability  of  the  terminal  carrier 
was  involved  in  Hot  Springs  R.  Co.  v.  Trippe 
&  Co.  42  Ark.  165,  48  Am.  Rep.  65;  Aigen 
▼.  Boston  &  M.  R.  Co.  132  Mass.  423; 
Meyers  v.  Missouri,  K.  &  T.  R.  Co.  120  Mo. 
App.  288,  96  S.  W.  737;  Bradford  v.  South 
Carolina  R.  Co.  7  Rich.  L.  201,  62  Am.  Dec. 
411,  t.  e.  on  subseouent  appeal  10  Rich. 
L.  221 ;  Missouri  P.  R.  Co.  v.  Ryan,  2  Tex. 
App.  Civ.  Cas  (Willson)  378;  International 
&  G.  N.  R.  Co.  V.  Tisdale,  74  Tex.  8,  4 
L.R.A.  645,  11  S.  W.  900;  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Williams,  77  Tex.  121,  13  S.  W. 
637;  Miller  v.  Texas  &  N.  O.  R.  Co.  83  Tex. 
518.  18  S.  W.  954;  Ft.  Worth  &  D.  C.  R.  Co. 
▼.  Johnson,  5  Tex.  Civ.  App.  24,  23  S.  W. 
827;  Texas  &  N.  O.  R.  Co.  v.  Gray,  45  Tex. 
Civ.  App.  208,  99  S.  W.  1125.  Houston  it 
r.  C.  R.  Co.  V.  Groves,  48  Tex.  Civ.  App. 
45,  106  S.  W.  410. 

The  absence  of  any  joint  traffic  arrange- 
ment or  association  by  the  connecting  car- 
riers, or  anything  to  show  that  the  termi- 
nal carrier  handled  the  shipment  under  the 
original  contract  of  affreightment,  was  re- 
garded as  significant  in  Berry  Coal  it  Coke 
Co.  V.  Chicaeo,  P.  &  St.  L.  R.  Co.  116  Mo.  App. 
214,  92  S.  W.  714,  supra.  And  in  She  waiter 
V.  Missouri  P.  R.  Co.  84  Mo.  App.  589,  and 
Robert  C.  White  Live  Stock  Commission  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  87  Mo.  App. 
330,  supra,  reference  was  made  to  the  ab- 
sence of  any  traffic  arrangement  between  the 
carriers,  or  of  any  joint  agreement  or  asso- 
ciation or  partnership  for  the  formation  of  a 
continuous  line,  or  ttie  through  carriage  of 
goods  for  an  agreed  price  to  be  divided  be- 
tween them,  or  of  anything  to  show  that 
the  terminal  carrier  received  the  shipment 
in  pursuance  of  the  contract  of  the  shipper 
witn  the  initial  carrier,  or  with  the  knowl- 
edge that  such  contract  had  been  entered 
into,  or  that  the  shipper  had  prepaid  the 
charges  for  the  entire  carriage.  But  this 
is  not  quite  the  same  as  holding  that  the 
presence  of  any  one  of  these  circumstances 
would  have  made  the  terminal  carrier  liable, 
and  so  to  hold — except  as  to  partnerships 
or  joint  undertakings — would  conflict  with 
the  current  of  authority. 

It  is  true  that  in  Harp  v.  The  Grand  Era. 
1  Woods,  184,  Fed.  Cas.  No.  6,084,  a  termi- 
nal carrier  was  held  liable  for  an  injury 
to  a  shipment  before  such  shipment  was  re- 
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ceived  from  the  preceding  carrier,  where  a 
through  bill  of  lading  was  given  by  the  first 
carrier,  and  one  freight  was  charged:  and 
that  in  Richardson  v.  The  Charles  P.  Chout- 
eau, 37  Fed.  532,  a  terminal  carrier  was  held 
liable  on  the  authority  of  Harp  v.  The 
Grand  Era,  supra,  for  the  damage  to  a  ship- 
ment occurring  before  the  goods  reached  its 
line,  where  the  shipment  was  made  under 
a  through  bill  of  lading  issued  by  the  initial 
carrier. 

But  on  the  contrary,  it  has  been  held  that 
the  terminal  carrier  is  not  liable  for  the 
negligence  of  the  initial  carrier,  although 
the  shipment  was  made  under  a  through 
bill  of  lading  stipulating  for  a  through  rate 
to  be  paid  at  final  destination.  Sumner  v. 
Walker,  30  Fed.  261. 

So,  the  terminal  carrier,  in  a  case  where 
there  is  a  through  booking  and  a  through 
rate  at  the  commencement  of  the  transporta- 
tion, and  a  collection  of  the  freight  upon 
delivery  at  the  end  of  it,  is  not  liable  for 
performance  of  the  contract  of  carriage 
throughout  the  entire  route,  so  as  to  make 
it  liable  for  injuries  not  occurring  on  its 
own  line.  Tuohy  v.  Great  Southern  &  W. 
R.  Co.  [1898]  2  Ir.  Q.  B.  789. 

A  terminal  carrier,  by  advancing  the  en- 
tire  preceding  freight  charges,  and  collect- 
ing the  whole  freight  from  the  consignee, 
does  not  become  liable  for  an  injury  done 
to  the  goods  before  it  received  them.  Dar- 
ling v.  Boston  k  W.  R.  Corp.  11  Allen, 
295. 

The  receipt  by  a  terminal  carrier  of  the 
freight  charges  as  agent  for  the  other  car- 
riers, in  addition  to  its  own  charges,  does 
not  make  it  liable  for  the  negligence  of  the 
other  carriers  previously  in  charge  of  the 
goods.  Hunt  v.  New  York  &  E.  R.  Co.  1 
Hilt.  228. 

The  facts  that  a  terminal  carrier  re- 
ceived  and  transported  the  freight,  and  col- 
lected the  charges,  are  not  sufficient  to  ren- 
der it  liable  for  the  acts  of  the  initial  car- 
rier. Wichita  Vallev  R.  Co.  v.  Nance,  6 
Tex.  Civ.  App.  34,  25  S.  W.  47. 

A  carrier  by  water  to  which  goods  were 
transferred  to  complete  the  transportation, 
in  the  exercise  of  the  privilege  of  reship- 
ment  reserved  by  the  initial  carrier,  does  not 
become  liable  in  an  action  of  tort  for  in- 
juries to  the  goods  sustained  on  board  the 
first  vessel,  because  it  coerced  the  payment 
of  the  entire  freight  charges  before  deliver- 
ing the  goods, — especially  where  the  second 
carrier  took  the  goods  on  board  under  a 
stipulation  that  it  should  not  be  liable  for 
the  damage  done  on  board  the  first  vessel. 
Wilson  V.  Harry,  32  Pa.  270.  The  court 
said  that  if  the  action  had  been  ex  contractUf 
and,  instead  of  imputing  the  sins  of  the 
first  vessel  to  the  second  one,  the  shipper 
had  treated  the  owners  of  the  second  vessel 
as  assuming  responsibilities  of  the  whole 
voyage  by  demanding  the  whole  freight,  and 
had  made  the  injury  of  the  goods  the  breach 
of  that  contract,  the  chances  of  recovery 
would  have  been  better;  that  it  would  then 
have  resembled  the  ^'ery  common  case  of 
goods  .shipped   by    lines   of   transportation 
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that  are  made  up  of  several  parts,  where 
each  company  or  individual  of  the  lines  is 
responsible  to  the  owner  for  performance  of 
the  entire  contract.    See  supra,  II,  d. 

If  a  terminal  carrier  is  not  liable  to  the 
consignee  on  account  of  the  delay  in  the 
transportation  before  the  goods  reached  it. 
the  action  of  the  local  agent  in  persuading 
the  consignee  to  receive  the  goods  and  pay 
the  freight  will  not  impose  a  liability,  un- 
less the  agent  had  authority  from  the  com- 
pany to  assume  a  liability  that  did  not 
exist.  Southern  R.  Co.  v.  Gardner,  127  Ga. 
320,  56  S.  E.  454. 

A  terminal  carrier  is  liable  for  a  loss 
before  the  goods  reached  its  line,  where  the 
shipment  was  made  under  a  bill  of  lading 
which  guaranteed  a  through  rate,  and  bound 
connecting  lines  to  transport  the  goods  up- 
on the  terms  therein  stipulated,  and  pro- 
vided that  all  the  conditions  of  the  contract 
should  apply  to  and  govern  connecting  lines, 
and  the  terminal  carrier  received  and  car- 
ried the  goods  under  such  contract,  and  de- 
livered them  at  the  place  of  destination, 
and  received  the  full  freight  for  the  entire 
route,  and  also  relied  and  insisted  upon  the 
stipulation  that  the  damage  claimed  should 
be  the  value  of  the  goods  at  the  place  and 
time  of  shipment.  Missouri  P.  R.  Co.  v. 
Ryan,  2  Tex.  App.  Civ.  Cas.  (Willson)  378. 
See  also  infra,  Fitchburg  &  W.  R.  Co.  v. 
Hanna,  6  Gray,  539,  66  Am.  Dec.  427. 

But  ratification  of  the  contract  by  trans- 
porting the  freight  will  not  be  presumed 
from  the  fact  that  the  terminal  carrier  re- 
ceived and  hauled  the  freight  and  collected 
the  charges.  Houston  &  T.  C.  R.  Co.  v. 
Groves,  48  Tex.  Civ.  App.  45,  106  S.  W. 
416. 

A  terminal  carrier  which  has  no  interest 
or  connection  with  the  preceding  carriers, 
but  simply  receives  a  shipment  and  trans- 
ports it  to  its  final  destination,  is  not  re- 
sponsible for  a  loss  before  the  shipment 
reached  it  because  the  connecting  carrier 
was  accustomed  to  favor  it  in  the  trans- 
portation of  goods.  Monteith  v.  Kirkpat- 
rick,  3  Blatchf.  279,  Fed.  Cas.  No.  9,721. 

The  rule  that  the  terminal  carrier  is  not 
liable  for  the  negligence  of  prior  carriers 
relieves  it  from  liability  for  injuries  to  a 
shipment  occurring  before  the  goods  reached 
its  line,  and  in  consequence  of  a  defective 
car  furnished  by  the  initial  or  any  inter- 
mediate carrier.  Louisville  &  N.  R.  Co.  v. 
Tennessee  Brewing  Co.  96  Tenn.  677,  36  S. 
W.  392. 

A  terminal  carrier  is  not  liable  for  defects 
in  a  car  where  it  was  not  one  of  its  own 
cars,  and  was  not  furnished  by  it.  Blount 
V.  Pennsylvania  R.  Co.  119  N.  Y.  Supp.  65. 

The  terminal  carrier  is  not  responsible 
for  damage  to  a  shipment  caused  by  the  de- 
fective condition  of  the  car  furnished  by 
the  initial  carrier.  St.  Louis  Southwestern 
R.  Co.  v.  Myer,  75  Ark.  159,  86  S.  W.  999. 

The  terminal  carrier  in  an  interstate  ship- 
ment   is   not    responsible    for   damages    re- 
sulting from  wrongful  routing  by  the  initial 
carrier.     Houston   &  T.   C.  R.   Co.   v.   Bu- ' 
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chanan,  38   Tex.  Civ.  App.   166,  84   S.   W. 
1073. 

If  a  shipment  of  fruit  (which  was  inter- 
state, and  hence  not  subject  to  the  Texas 
statute,  see  infra,  IV.  d )  b^^ins  to  mold  and 
rot  while  in  possession  of  the  initial  car- 
rier, and  owing  to  the  inherent  nature  of 
the  fruit,  the  decay  cannot  be  stopped,  the 
terminal  carrier  will  not  be  liable  for  the 
resulting  damage,  but  only  for  such  dam- 
age as  it  could  and  should  have  prevented. 
Missouri,  K.  &  T.  R.  Co.  v.  Mazzie,  29  Tex. 
Civ.  App.  295,  68  S.  VV.  56. 

If  a  terminal  carrier  transports  a  car 
load  of  grain  within  a  reasonable  tin;ie  after 
receiving  it,  it  will  not  be  held  liable  for 
damages  arising  from  the  delay  in  trans- 
portation on  a  prior  line.  Soutliem  R.  Co. 
V.  Gardner,  127  Ga.  320,  56  S.  E.  454. 

A  delivering  carrier  which  received  a 
shipment  of  mules  in  bad  condition,  as  the 
result  apparently  of  neglect  while  in  the 
hands  of  a  preceding  carrier,  and  which  at 
once  unloads,  feeds,  and  waters  them,  and 
promptly  forwards  them  to  their  destina- 
tion, is  not  liable  for  the  damages  sustain- 
ed by  the  shipper  in  the  depreciation  in  the 
value  of  the  animals.  Thompson  v.  Southern 
P.  Co.  121  La.  994,  46  So.  993. 

A  railway  company  which  receives,  as 
terminal  carrier,  outside  of  the  state,  cotton 
in  bales,  shipped  in  sealed  cars  which  were 
in  good  condition,  under  through  contracts 
to  which  it  was  no  party,  and  which  hauls 
such  cars  unopened  and  in  like  condition  to 
the  place  of  destination,  and  there  delivered 
the  cotton  to  the  consignee,  cannot  be  held 
liable  for  the  wet  and  dirty  condition  of 
such  cotton  outside  and  inside  the  bales. 
Vincent  v.  Yazoo  &  M.  Valley  R,  Co.  114 
La.  1021,  38  So.  816. 

A  terminal  carrier  cannot  be  held  liable 
for  the  nondelivery  of  a  shipment  where 
there  is  nothing  to  show  that  such  carrier 
ever  received  tiie  shipment  from  the  con- 
necting road.  Chicago,  B.  &  Q.  R.  Co.  v. 
Goldman,  46  111.  App.  625. 

A  terminal  carrier  cannot  be  charged  for 
a  short  delivery  where  it  delivers  all  the 
goods  which  came  into  its  possession.  South 
Carolina  R.  Co.  v.  Bradford,  10  Rich.  L. 
307. 

A  terminal  carrier  is  not  liable  for  a 
shortage  in  a  shipment  of  coal,  on  the  theory 
that  it  should  have  weighed  the  coal  be- 
fore paying  the  connecting  carrier's  freight 
charges,  where  such  was  not  the  custom,  as 
was  known  to  the  shipper,  and  there  is  no 
claim  that  it  did  not  deliver  all  the  coal 
it  received.  Naugatuck  R.  Co.  v.  Beardsley 
Scythe,  Co.  33  Conn.  221. 

A  railway  company  is  not  liable  to  the 
consignee  for  damages  to  the  goods  from 
sea  water  on  an  ocean  voyage  before  delivery 
to  the  railroad,  where,  under  the  contract 
of  shipment,  the  steamship  company  was 
not  liable  for  such  damage,  and  the  railway 
company  would  have  no  recourse  against  the 
steamship  company  therefor.  East  Tennes- 
see, V.  &  G.  R.  Co.  V.  Wright,  76  Ga.  632. 

The  terminal  carrier  not  being  liable  for 
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loss  or  damage  occurriDg  before  the  ship- 
ment reached  its  line,  it  follows  that  its  de- 
mand for  the  agreed  freight  is  not  subject 
to  an  ofTset  on  account  of  negligent  han- 
dling prior  to  its  receipt  of  the  goods.  Sum- 
ner V.  Walker,  30  Fed.  261. 

The  value  of  an  article  lost  by  a  prior 
connecting  carrier  cannot  be  recouped 
against  the  demand  of  the  terminal  car- 
rier or  its  assignee  for  the  freight.  Lowen- 
burg  ▼.  Jones,  56  Miss.  688,  31  Am.  Rep. 
379. 

Damages  to  a  shipment  occurring  before 
it  reaeh^  the  terminal  carrier  cannot  be  re- 
couped against  its  claim  for  its  own  freight 
and  the  back  freight  charges  paid  by  it  to 
the  preceding  carriers,  where  no  associa- 
tion between  such  carriers  exists.  Knight  t. 
Providence  &  W.  R.  Co.  13  R.  I.  572^  43  Am. 
Rep.  46. 

A  common  carrier  receiving  goods  in  the 
ordinary  course  of  business  from  another 
carrier,  to  complete  the  transportation,  has 
a  lien  for  freight  and  advances,  although  the 
goods  may  have  suffered  damage  before  they 
reached  him,  while  in  the  hands  of  some 
prior  carrier.  Bowman  v.  Hilton,  11  Ohio, 
303. 

A  terminal  carrier's  lien  for  transporta- 
tion charges  is  not  affected  by  the  fact  that 
a  previous  carrier  has  been  in  default, 
causing  damage  to  the  goods.  Thomas  v. 
Frankfort  &  C.  R.  Co.  116  Ky.  879,  76  S. 
W.  1093. 

The  right  of  a  terminal  carrier  to  a  lien 
for  advance  charges  and  for  its  own  freight 
bills  cannot  be  defeated  because  of  mis- 
routing  by  the  initial  carrier.  Glover  v. 
Cape  Girardeau  &  S.  R.  Co.  95  Mo.  App. 
369,  69  S.  W.  599. 

The  terminal  carrier  will,  of  course,  be 
responsible  for  the  results  of  its  own  negli- 
gence, no  matter  where  the  resulting  dam- 
age may  occur.  Hence,  the  unreasonable  de- 
lay of  a  terminal  carrier  in  removing  a 
car  of  live  stock  from  the  transfer  track  of 
a  transfer  company,  after  notification  that 
the  car  was  ready,  renders  it  liable  for  a 
loss,  the  result  of  a  chill  sustained  by  the 
stock  while  the  car  was  standing  on  such 
transfer  track.  McMillan  v.  Chicago,  R.  I. 
A  P.  R.  Co.  (Iowa)  124  N.  W.  1069.  See 
also,  supra,  11.  g. 

But  in  Canada,  following  the  English 
rule  that  the  shipper's  remedy  against  the 
initial  carrier  is  exclusive,  it  is  held  that 
there  is  no  such  privity  between  the  shipper 
and  a  terminal  carrier  which  completes  the 
transportation  under  an  arrangement  with 
the  initial  carrier,  as  gives  the  shipper  a 
right  of  action  against  the  terminal  carrier 
for  a  loss  by  fire  in  the  initial  carrier's  de- 
pot, caused  by  the  terminal  carrier's  re- 
tusal  to  accept  the  shipment.  Crawford  v. 
Great  Western  R.  Co.  18  U.  C.  C.  P.  510. 

A  terminal  carrier  on  whose  tracks  a  car 
is  placed  by  the  initial  carrier  without  no- 
tice is  not  liable  for  a  loss  occurring  be- 
fore such  terminal  carrier  had  checked  up 
the  freight  and  receipted  for  it,  in  accord- 
ance with  a  custom  between  the  roads. 
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Adler  v:  Pittsburgh  &  W.  R,  Co.  29  Pittsb. 
L.  J.  N.  S.  409. 

Of  course,  the  terminal  carrier,  like  the 
initial  carrier  and  intermediate  carrier,  may 
extend  its  obligation  by  express  contract. 
Some  of  the  cases  above  cited  recognize 
this.  Montgomery  &  W.  P.  R.  Co.  v.  Moore, 
51  Ala.  394;  Southern  Exp.  Co.  v.  Saks,  160 
Ala.  621,  49  So.  392;  Colbath  v.  Bangor  ic 
A.  R.  Co.  105  Me.  379,  74  Atl.  918. 

A  terminal  carrier  is  liable  for  damage  or 
delay  on  any  part  of  the  route,  if,  in  the 
exercise  of  authority  in  the  agent  of  the 
initial  carrier,  a  through  contract  of  car- 
riage is  executed  on  behalf  of  such  terminal 
carrier.  International  &  G.  N.  R.  Co.  v. 
Tisdale,  74  Tex.  8,  4  luRJL.  546,  11  S.  W. 
900. 

The  damages  occurring  upon  any  part  of 
the  route  may  be  offset  against  the  last  of 
several  connecting  carriers  contracting  by 
their  common  a^ent  for  through  transporta- 
tion for  a  specified  rate  to  be  divided  be- 
tween them  in  certain  stipulated  propor- 
tions, where  such  terminal  carrier  is  suing 
for  the  whole  freight,  thus  recognizing  the 
contract  as  one  made  on  its  own  account. 
Fitchburff  &  W.  R.  Co.  v.  Hanna,  6  Gray, 
539,  66  Am.  Dec.  427. 

A  carrier  may,  within  reasonable  limits, 
and  under  such  circumstances  that  it  may 
fairly  be  said  to  be  incident  to  its  legitimate 
corporate  business,  receive  goods  away  from 
its  terminus,  to  be  transported  to  its  ter- 
minus over  the  route  of  another  carrier,  and 
then  to  be  forwarded  over  its  own  route 
to  final  destination.  Swift  v.  Pacific  Mail 
S.  S.  Co.  106  N.  Y.  206,  12  N.  E.  583. 

A  steamship  company  forming  part  of  a 
continuous  line  of  transportation  from 
Panama  to  New  York  may  contract  to  re- 
ceive goods  at  Panama,  first  to  be  trans- 
ported over  the  route  of  the  Panama  Rail- 
road Company,  and  then  to  be  forwarded 
over  its  own  route  to  final  destination,  and 
so  contracting  will  be  liable  for  a  loss  oc- 
curring on  the  line  of  the  railway  company 
before  the  goods  reach  it.     Ibid. 

Evidence  that  the  agent  of  a  steamboat 
company  accepted  cattle  consigned  to  a 
point  on  a  connecting  railway  company's 
line;  that  when  the  consignment  reached 
the  railway  line  the  shipper  paid  the  rail- 
way company  the  freight  for  the  entire  dis- 
tance, and  received  a  waybill  issued  by  the 
railway  company  covering  the  entire  trans- 
portation; and  that  this  was  the  usual 
practice, — is  sufficient  to  carry  to  the  jury 
the  question  of  the  existence  of  a  contract 
between  the  shipper  and  the  railway  com- 

{>any,  so  as  to  render  the  latter  liable  for 
OSS  or  damage  on  the  sea  voyage  before 
the  shipment  reached  its  line.  ItrCourt  v. 
London  &  N.  W.  R.  Co.  Ir.  Rep.  3  C.  L. 
107. 

Terminal  carrier  as  first  contracting  car- 
rier, see  supra,  II.  f,  3, — St.  Louis  South- 
western R.  Co.  V.  Kilberry,  83  Ark.  87,  102 
S.  W.  894. 

Where  the  terminal  carrier  in  handling 
a  shipment  acted  as  the  agent  of  the  pre- 
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ceding  carrier,  no  liability  for  delay  in 
transportation  can  attach  to  such  terminal 
carrier,  in  the  absence  of  any  delay,  negli- 
gence, or  damage  on  its  part  while  the 
shipment  was  in  its  possession.  Chicago, 
R.  1.  &  6.  R.  Co.  V.  Young  (lex*  Civ.  App.) 
107  S.  W.  127. 

Where  the  declaration  in  an  action 
against  a  terminal  carrier  proceeds  upon 
the  theory  that  the  shipment  over  defend- 
ant's line  was  initial,  and  does  not  invoke 
the  rules  of  law  governing  interchange  of 
freiffht  between  connecting  carriers,  the  de- 
fendant will  be  liable  for  damages  resulting 
only  from  injury  caused  by  the  negligence 
of  its  servants  after  the  goods  were  re- 
ceived by  it.  Seaboard  Air  Line  R.  Co.  v. 
Friedman,  128  Ga.  316,  57  S.  E.  778. 

As  to  which  carrier  is  the  terminal  one 
for  the  purpose  of  applying  the  presump- 
tion against  such  carriers,  see  infra,  V.  a, 
3. 

b.  Uahility  beyond  temiinua, 

A  terminal  carrier  having  intrusted  a 
shipment  to  a  carting  company  for  de- 
livery to  the  consignee  is  liable  for  a  loss 
while  in  the  carting  company's  hands. 
Roach  V.  Canadian  P.  R.  Co.  1  Manitoba, 
L.  Rep.  158. 

A  terminal  carrier  which  forwards  goods 
consigned  to  tLe  terminus  of  ite  line  to 
the  place  of  business  of  the  consignee,  bv 
boat,  is  liable  for  loss  in  the  course  of  such 
transportation,  unles  it  was  the  custom  of 
the  carrier  so  to  forward  goods,  and  the 
consignee  knew  this,  and  there  had  been 
previous  deliveries  made  in  this  manner  to 
the  consignee,  who  had  received  them  with- 
out objection.  Chesapeake  &  O.  R.  Co.  v. 
Lavin,  136  Ky.  205,  124  S.  W.  274. 

Of  course,  if  a  transfer  company  to  which 
the  terminal  carrier  delivers  a  shipment  for 
delivery  to  the  consignee's  residence  is  act- 
ing as  her  agent,  tne  terminal  carrier  is 
not  liable  for  subsequent  loss  or  damage. 
Texas  &  P.  R,  Co.  v.  Capper,  38  Tex.  Civ. 
App.  61,  84  S.  W.  694. 

A  railway  company  engaged  in  shifting 
cars  delivered  to  it  by  the  terminal  carrier, 
to  the  house  track  of  the  consiffnees,  is  act- 
ing as  the  agent  of  the  terminal  carrier. 
St.  Louis  Southwestern  R.  Co.  t.  A.  A. 
Jackson  &  Co.  (Tex.  Civ.  App.)  118  S.  W. 
853. 

See  also  supra,  II.  b,  1  (b), — Jones  v. 
St.  Xxiuis  &  S.  F.  R.  Co.  89  Mo.  App.  653; 
supra,  II,  b,  1  (c), — ^Houston  &  T.  C.  R. 
Co.  v.  Hill  (Tex.  Civ.  App.)  128  S.  W.  445; 
supra,  IL  b,  2  (b)  ( 2 )  ,—Norfoik  &  W.  R. 
Co.  V.  Stuart's  Draft  Mill.  Co.  109  Va.  184, 
63  S.  E.  413;  supra,  II.  e,  5, — ^Isham  v. 
Erie  R.  Co.  112  App.  Div.  612,  98  N.  Y. 
Supp.  609;  Atlanta,  B.  &  A.  R.  Co.  v. 
Emanuel  &  Co.  6  6a.  App.  318,  64  S.  E. 
1098;  Cohen  v.  Missouri,  K  &  T.  R.  Co. 
126  Mo.  App.  244,  102  S.  W.  1029;  Mel- 
bourne Y.  lK)uisville  A.  N.  R.  Co.  88  Ala. 
443,  6  So.  762;  infra,  IV.  d,— Western  & 
A.  R.  Co.  V.  Exposition  Cotton  Mills,  81 
Ga.  522,  2  L.R.A.  102,  7  S.  E.  916. 
31  L.R.A.(N.S.) 


A  terminal  carrier  is  liable,  at  least  aa 
a  warehouseman,  for  goods  transported  by 
it  and  remaining  in  cars,  still  subject  to  ite 
orders,  in  the  yard  of  a  terminal  associa- 
tion, under  a  contract  with  the  terminal  as- 
sociation for  "terminal  facilities"  for  "the 
handling  of  its  trains  .  .  .  and  the 
handling  and  care  of  ite  freight,"  with  no 
general  provision  that  the  terminal  as- 
sociation will  store  cars,  but  that  it  will 
furnish  "storage  room"  for  the  cars  neces- 
sary to  the  carrier's  business,  the  contract 
also  providing  that  the  railroad  company 
shall  repair  ite  own  cars  damaged  in  mak- 
ing and  breaking  up  trains,  except  those 
damaged  outeide  of  the  yards  set  apart  for 
ite  use,  and  that  these  shall  be  repaired 
by  the  party  causing  the  damage,  the  cars 
in  the  yards  not  ^ing  subject  to  move- 
ment by  the  terminal  association,  by  the 
orders  of  the  consi^ee,  or  by  any  other 
person  until  instructions  to  do  so  are  given 
by  the  railroad  company,  and  it,  in  ite 
dealings  with  other  carriers,  assumes  to 
have  the  possession  and  control  of  aoch 
cars.  Huntting  Elevator  Co.  v.  Bosworth, 
179  U.  S.  415,  45  L.  ed.  256,  21  Sup.  Ct. 
Rep.  183. 

o.  Lintitatlon  of  liability, 

A  stipulation  in  a  bill  of  lading  limiting 
the  liability  of  each  carrier  to  ite  own 
line  inures  to  the  benefit  of  the  terminal 
carrier.  Pearce  v.  Wabash  R.  Co.  89  Mo. 
App.  437,  reversed  on  other  grounds  in  192 
U.  S.  179,  48  L.  ed.  397,  24  Sup.  Ct.  Rep. 
231;  Blount  v.  Pennsylvania  R.  Co.  119 
N.  Y.  Supp.  65;  McMeekin  ▼.  Southern  R. 
Co.  85  S.  C.  381,  67  S.  E.  745;  Texas  &  P. 
R.  Co.  V.  Adams,  78  Tex.  372,  22  Am.  St. 
Rep.  56,  14  S.  W.  660;  Gulf,  C.  A  S.  F.  R. 
Co.  V.  Malone  (Tex.  Civ.  App.)  25  S.  W. 
1077;  Goldstein  v.  Sherman,  S.  &  S.  R.  Co. 
25  Tex.  Civ.  App.  365,  61  S.  W.  336;  Texas 
&  P.  R.  Co.  V.  Weisman,  47  Tex.  C\y.  App. 
819,  105  S.  W.  45. 

See  also  supra,  IV.  a, — Wilson  v.  Harry, 
32  Pa.  270. 

A  steamship  company  issuing  a  through 
bill  of  lading  for  a  shipment  wtiich  was  to 
pass  over  other  lines  before  reaching  ite 
vessel  is  not  liable  for  injuries  to  goods 
while  in  transit  over  such  other  carriers, 
where  the  bill  of  lading  stipulates  against 
any  liability  for  damages  done  while  the 
goods  were  not  actually  in  ite  possession 
or  shipped  on  board  its  vessel.  Robertson 
V.  National  S.  S.  Co.  1  App.  Div.  61,  37 
N.  Y.  Supp.  69. 

A  consignee  who  brings  suit  against  a 
terminal  carrier  on  a  special  contract  of 
atfreiffhtment,  issued  by  the  initial  car- 
rier, limiting  liability  for  loss  to  the  car- 
rier  in  possession  at  the  time  of  injury, 
cannot  challenge  the  authority  of  the  con- 
signor to  make  the  contract.  Bell  Bros. 
V.  Western  &  A.  R.  Co.  125  Ga.  510,  64 
S.  E.  532. 

Where  the  consignee  pleads  the  contract 
of  carriage  with  the  initial  carrier,  in  an 
action  against  the  terminal  carrier  for  the 
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Ion  of  an  interstate  shipment,,  the  stipula- 
tion therein  limiting  tne  liability  to  the 
carrier's  own  line  inures  to  the  benefit  of 
the  terminal  carrier,  without  being  pleaded 
by  it^  Houston  t  T.  C.  R.  Co.  v.  Groves, 
48  Tex.  Ciy.  App.  46,  300  S.  W.  410. 

Effect  of  statutes  upon  limitation  of  lia- 
bility, see  infra,  IV.  d. 

d.  Effect  ef  statutes. 

Yhe  terminal  carrier  in  an  interstate 
shipment  is  not  made  liable  by  the  Hep- 
bum  act  (Carmack  amendment)  for  a  loss 
or  injury  occurring  on  the  line  of  the  initial 
carrier.  Otrich  v.  St.  Louis,  I.  M.  &  8.  R. 
Co.  (Mo.  App.)  134  S.  W.  665. 

The  New  York  statute  (see  supra,  11. 
b,  2  (a)  (1) )  does  not  apply  to  a  terminal 
carrier,  but  only  to  the  carrier  receiving 
and  undertaking  to  convey  and  deliver  the 
freight  Smith  v.  New  York  C.  &  H.  R.  R. 
Co.  43  Barb.  225.  affirmed  without  opinion 
in  41  N.  Y.  620. 

A  Louisiana  statute  was  relied  upon  by 
the  consignee  in  Vincent  t.  Yazoo  k  M. 
Valley  R.  Co.  114  La.  1021,  38  So.  816,  as 
making  the  terminal  carrier  liable  for  dam- 
age to  freight  received  by  such  carrier  in 
sealed  cars  from  a  road  outside  of  the 
state;  but  the  court  held  that  such  a 
shipment  was  expressly  exempted  from  the 
provisions  of  such  statute,  and  that  the 
exemption  was  none  the  less  applicable  be- 
cause the  delivering  and  receiving  carriers 
operated  within  as  well  as  without  the 
state. 

The  consignee  was,  by  the  Georgia  stat- 
ute, given  a  remedy  against  the  last  rail- 
way carrier  receiving  tne  goods  as  in  good 
order.  See  supra,  III.  b,  2  (a)  (1), — 
especially  Falvey  v.  Georgia  R.  Co.  76  Ga. 
597,  2  Am.  St.  Rep.  58.  And  the  effect  of 
receiving  the  goods  as  in  good  order  is  to 
conclude  the  carrier  from  setting  up  as 
against  the  consignee  that  the  goods  were 
in  fact  not  in  good  order  when  received. 
Southern  R.  Co.  v.  Waters,  125  Ga.  620, 
54  S.  E.  620. 

Interstate  commerce  is  not  unconstitu- 
tionally regulated  by  applying  to  shipments 
from  outside  the  state  the  provisions  of  this 
statute,  under  which  liability  is  imposed 
on.  the  last  connecting  carrier  receiving 
goods  as  in  good  order,  for  damages  sus- 
tained, whether  sustained  on  its  own  line  or 
not.  Kavanaugh  v.  Southern  R.  Co.  120 
Ga.  62,  47  S.  E.  526,  1  A.  k  E.  Ann.  Cks.  705. 

The  last  road  receiving  the  goods  as  in 
good  order  is,  by  this  statute,  expressly 
responsible  to  the  consignee  for  all  damages. 
Georgia  R.  Co.  v.  Gann,  68  Ga.  350;  Savan- 
nah, F.  &  W.  R.  Co.  T.  Hoffmayer,  75  Ga. 
410. 

If  any  railway  company,  either  actually 
or  constructively,  receives  a  consignment  of 
freight  "as  in  good  order,"  it  will  become 
responsible,  even  though  the  goods  before 
delivery  to  it  were  damaged  from  the  negli- 
gence of  some  other  carrier,  and  it  must 
look  to  the  company  actually  at  fault  for 
reimbursement*  Forrester  t.  Georgia  R.  k 
31  L.R.A.(K.S.) 


Bkg.  Co.  92  Ga.  699,  19  S.  E.  811. 

Goods  received  by  a  railway  company 
from  a  connecting  line,  and  carried  over 
its  own  road  to  mial  destination,  are  pre- 
sumed to  have  been  received  as  ''in  good 
order,"  within  the  meaning  of  the  Georgia 
statute,  nothing  appearing  to  the  contrary. 
Central  R.  Co.  v.  Rogers,  66  Ga.  251 ;  Geor- 
gia R.  Co.  ▼.  Gann,  68  Ga.  350;  Central  R. 
k  Bkg.  Co.  y.  Bayer,  91  Ga.  115,  16  S.  E. 
953. 

In  an  action  under  this  statute,  against 
the  terminal  carrier,  evidence  that  one  box 
forming  part  of  a  single  shipment  delivered 
to  the  initial  carrier  was  missing  when  the 
shipment  was  delivered  by  the  terminal 
carrier  justifies  the  inference,  unless  other- 
wise rebutted,  that  the  latter  carrier  had  re- 
ceived the  entire  shipment.  Southern  R.  Co. 
V.  Nailon,  7  Ga.  App.  430,  67  S.  E.  116. 

Where  the  initial  carrier  receipts  for 
the  goods  as  in  good  order,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  con- 
trary, that  the  terminal  carrier  did  the 
same.  Forrester  v.  Georgia  R.  k  Bkg.  Co. 
supra. 

The  last  railway  carrier  is  responsible  to 
the  consignee  as  having  received  the  goods 
in  good  order,  within  the  meaning  of  this 
statute,  unless  it  shows  that  they  were  not 
in  gooa  order;  and  it  cannot  do  this  by 
showing  a  receipt  which  is  wholly  silent  on 
the  subject.  Georgia  R.  k  Bkg.  Co.  v. 
Forrester,  90  Ga.  428,  23  S.  E.  416. 

Goods  received  by  a  railroad  company 
from  a  connecting;  line,  to  be  transported 
over  itR  own  road,  are,  in  the  absence  of 
a  statement  to  the  contrary  in  a  receipt 
for  the  goods,  presumed  to  have  been  re- 
ceived as  "in  good  order;"  but  this  pre- 
sumption may  be  rebutted  by  proof  show- 
ing that  the  goods  were  in  fact  not  in 
good  order  when  received.  Southern  R.  Co. 
v.  Waters,  supra. 

A  railway  company  receiving  goods  from 
8  connecting  line  may  protect  itself  from 
the  conclusive  presumption .  arising  from  a 
receipt  expressly  stating  that  the  goods 
were  "in  good  order,"  or  from  a  rebutta- 
ble presumption  arising  from  the  failure 
to  state  the  condition  of  the  goods  in  the 
receipt,  by  a  statement  in  such  receipt  neg- 
ativing that  the  goods  when  received  were 
"in  good  order,"  such  as  that  the  barrels 
containing  syrup  are  "all  leaking  badly." 
Ibid. 

A  recovery  cannot  be  had  against  a  rail- 
way company,  under  this  statute,  as  the 
last  connecting;  carrier  receiving  the  goods 
as  in  good  order,  although  it  receipted  for 
the  goods  as  in  apparent  good  order,  where 
the  unbroken  seals  on  the  car  clearly  show 
that  the  missing  portion  of  the  shipment 
was  never  in  fact  received  by  such  carrier. 
Atlantic  CJoast  Line  R.  Co.  v.  Henderson, 
131  Ga.  75,  61  S.  E.  1111. 

A  finding  in  favor  of  the  terminal  car- 
rier, in  an  action  for  damages  to  a  ship- 
ment of  live  stock,  where  it  received  the 
shipment  without  exception,  but  without 
receipting  for  the  same  "as  in  good  order," 
within  the  meaning  of  the  statute,  is  au 
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thorized,  where  there  is  evidence  rebutting 
the  presumption  that  such  goods  were  re- 
ceived as  in  good  order.  Susong  v.  Florida 
C.  &  P.  R.  Co.  116  Ga.  361,  41  S.  E.  5€6. 

A  receipt  for  goods  as  in  ''apparent  good 
order"  is  equivalent  to  a  receipt  for  the 
consignment  "as  in  good  order/'  within  the 
meaning  of  this  statute.  Kavanaugh  v. 
Southern  R.  Co.  supra. 

A  shipping  receipt  acknowledging  deliv- 
ery to  the  carrier  in  apparent  good  order 
(inward  condition  and  value  of  contents 
unknown)  one  car  said  to  contain  melons/' 
amounts  to  a  receipt  for  melons  as  in  good 
order,  within  the  meaning  of  this  statute. 
Forrester  v.  Georgia  R.  &  Bkg.  Co.  supra. 

Injury  to  fruit  through  unreasonable  de- 
lay in  transportation  is  damage  done  to 
the  goods  within  the  meaning  of  the  stat- 
ute.    Ibid. 

Delay  in  delivery  is  not  "damage"  with- 
in the  meaning  of  this  statute,  and  hence 
a  terminal  carrier  is  not  liable  if  the  delay 
occurred  before  it  received  the  goods.  East 
Tennessee,  V.  &  G.  R.  Od.  v.  Johnson,  85 
Ga.  497,  11  S.  E.  809. 

Liability  as  the  last  of  several  connect- 
ing railroads,  under  this  statute,  cannot  be 
avoided  by  the  last  road  named  on  the 
through  bill  of  lading  of  a  shipment  from 
Boston  to  Atlanta,  and  which  runs  into 
Atlanta,  by  the  single  fact  that  it  pushed 
the  cars  to  the  track  of  another  railroad 
in  Atlanta,  and  procured  that  road  to  haul 
them  with  its  engine  2\  miles,  and  deliver 
them  to  the  mills  to  which  the  goods  were 
shipped.  Western  &  A.  R.  Co.  v.  Exposi- 
tion Cotton  MUls,  81  Ga.  522,  2  LJRJl.  102, 
7  S.  E.  916. 

An  action  for  damages  to  goods  brought 
against  a  railway  company  under  this  stat- 
ute, as  against  the  last  connecting  carrier 
which  received  the  goods  as  in  good  order, 
jannot  be  maintained  when  the  point  of 
destination  designated  in  the  bill  of  lading 
could  not  conveniently  be  reached,  and  was 
not,  by  the  terms  of  that  contract,  in- 
tended to  be  reached,  by  transporting  the 
goods  over  any  portion  of  the  defendant's 
line.  Kerr  v.  Georgia  R.  Co.  105  Ga.  371, 
31  S.  E.  114.  The  court  said  that  this  sec- 
tion unquestionably  refers  to  shipments 
over  connecting  lines  of  railroads,  over  each 
of  which  the  goods  must  pass,  and  are  in- 
tended to  pass,  in  order  to  reach  the  point 
of  destination  specified  in  the  contract  of 
shipment. 

The  terminal  road  may,  notwithstanding 
this  statute,  escape  liability  by  showing 
that  the  damage  was  dose  to  the  goods  be- 
fore they  were  shipped.  Central  R.  &  Bkg. 
Co.  V.  Rogers,  57  Ga.  336.  The  court  said 
that  the  statute  evidently  contemplated 
damage  done  to  the  goods  by  the  railroad 
companies,  and  not  damage  done  to  the 
goods  before  they  were  received  by  such 
companies  or  either  of  them. 

This  statute  does  not  apply  to  steam- 
boats. Evans  v.  Atlanta  &  W.  P.  R.  Co. 
56  Ga.  498. 

In  Joseph  v.  Georgia  R.  &  Bkg.  Go.  88 
Ga.  426,  14  S.  E.  591,  an  attempt  to  hold 
31  L.R.A.(N.S.) 


the  terminal  carrier  liable  under  this  stat- 
ute, as  the  last  connecting  road  which  had 
received  the  goods  as  in  good  order,  failed 
in  the  trial  court  because  the  goods  had 
been  transported  for  a  portion  of  the  way 
by  water,  and  because  no  receipt  as  in  good 
order  was  shown.  The  supreme  court  af- 
firmed without  opinion,  merely  saying  that, 
"according  to  Evans  v.  Atlanta  &  W.  P.  R. 
Co.  supra,  a  judgment  of  nonsuit  is  proper." 

A  suit  cannot  be  brought  upon  the  stat- 
utory liability  of  the  last  connecting  car- 
rier, where  there  were  only  two  carriers 
concerned  with  the  shipment,  and  the  first 
of  these  was  a  steamship  company.  Cen- 
tral R.  Co.  V.  Bashinski  (Ga.  App.)  68  S.  E. 
621. 

The  bill  of  lading  given  bj  the  initial 
carrier  need  not  be  introduced  in  evidence 
to  sustain  a  recovery  in  an  action  for  dam- 
ages to  goods  transported  over  connecting 
railroads,  brought  under  this  statute 
against  the  last  company  that  received  the 
goods  as  in  good  order.  Central  R.  &  Bk^. 
Co.  v.  Bayer.  91  Ga.  115,  16  S.  E.  953. 

The  liability  of  the  last  connecting  car- 
rier receiving  goods  "as  in  good  order,"  un- 
der this  statute,  for  damages  sustained 
prior  to  receiving  the  shipment,  may  be 
waived  by  special  contract  between  the  con- 
sij^nor  and  the  initial  carrier;  and  where  a 
bill  of  lading  limiting  liability  to  the  car- 
rier's own  line  is  executed,  and  partly  per- 
formed, in  a  jnrisdiction  in  which  the  mere 
acceptance  of  the  bill  of  lading  by  the  ship- 
per makes  a  valid  contract,  such  contract 
will  hti  enforced  in  Georgia  for  the  benefit 
of  the  terminal  carrier,  although  if  exe- 
cuted in  that  state  it  would  not  be  binding 
unless  signed  by  the  shipper.  Kavanaugn 
V.  Soulbern  R.  Co.  120  Ga.  62,  47  S.  E.  526, 
1  A.  &  E.  Ann.  Cas.  705;  Fain  v.  Southern 
R.  Co.  3  Ga.  App.  734,  60  S.  E.  359. 

A  special  contract  of  affreightment  limit- 
ing liability  for  loss  or  damage  to  the  car- 
rier in  possession  of  the  goods  at  the  time 
of  injuiy,  or  whose  conduct  occasioned  the 
losa^  or  damage,  excludes  any  liability  of 
the  terminal  carrier  for  loss  occurring  be- 
fore the  goods  reached  it,  imposed  by  the 
Georgia  statute,  as  being  the  last  oonnect- 
ing  carrier  receiving  the  goods  as  in  good 
order.  Bell  Bros.  v.  Western  &  A.  R.  Co. 
125  Ga.  510,  54  S.  E.  532. 

Before  any  connecting  carrier  (which,  of 
course,  includes  a  terminal  carrier)  can 
avail  itself  of  a  valid  contract  of  exemption 
from  liability  beyond  its  own  line,  it  must, 
under  Ga.  Code,  §§  2317,  2318,  if  requested, 
trace  the  freight,  and  inform  the  shipper 
in  writing,  when,  where,  how,  and  by  whidi 
carrier,  the  freight  was  lost,  damaged,  or 
destroyed,  and  the  names  of  the  parties 
and  their  official  position,  if  any,  by  whom 
the  truth  of  the  facts  set  out  in  the  in- 
formation can  be  established.  See  supra, 
II.  f,  2  (c). 

A  terminal  carrier  is  made  liable  wher- 
ever the  loss  occurs,  save  in  the  two  ex- 
cepted cases,  for  failure  to  comply  with 
Miss.  Code  1892,  §§  43,  101,  providing  that 
if  a  common  carrier  receives  freight  from 
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another  carrier  for  transportation  and  de- 
liveTj  within  the  state  on  tmj  contract  for 
continaous  carriage,  which  arrives  at  the 
place  of  destination  in  a  damaged  condition, 
or  some  part  there<rf  is  lost  or  destroyed, 
the  last  carrier  shall,  within  thirty  days 
after  demand,  furnish  true  copies  of  all 
citation,  exception,  records,  and  memoranda 
on  the  hooks  of  eaoh  carrier  controlling  th<$ 
receipt,  transfer,  and  handling  of  the 
freignt  while  in  transit,  or  shall  he  pre- 
sumed to  have  caused  such  damage  or  loss; 
but  that  evidence  shall  be  admissible  to 
show  damage,  loss,  or  destruction  of  perish- 
able ffoods  by  the  reason  of  their  nature, 
and  damage  not  discoverable  by  outward 
inspection.  The  presumption  raised  hy  this 
statute  is  conclusive  save  in  the  two  ex- 
cepted cases.  Russell  v.  Mobile  k  O.  R. 
Co.  87  Miss.  806,  40  So.  1015. 

A  note  to  the  agent  of  the  last  connect- 
ing carrier  stating  that  the  shipment  is 
short,  and  adding  "kindly  trace  shortflage 
and  oblige,"  is  not  the  equivalent  of  the  de- 
mand referred  to  in  this  statute.  1%ree- 
foot  V.  New  Orleans  &  N.  E.  R.  Co.  89  Miss. 
192,  43   So.  303. 

The  terminal  or  delivering,  as  well  as 
the  initial,  carrier  (see  also  supra,  II.  f>2 
(c) )  in  a  contract  of  shipment  under  which 
the  responsibility  of  each  carrier  was  to 
cease  upon  delivery  to  the  connecting  car- 
rier in  good  order,  must,  under  S.  C.  Code 
1902,  §  1710,  within  forty  days  after  no- 
tice, adjust  any  loss  or  damage,  or  give 
information  as  to  where  it  occurred;  or  it 
will  be  liable  therefor  as  though  the  loss 
or  damage  occurred  on  its  own  line,  unless 
it  can  show  that,  by  the  exercise  of  due 
diligence,  it  has  been  unable  to  trace  the 
loss.  Skipper  v.  Seaboard  Air  Line  R.  Co. 
75  S.  C.  276,  7  L.R.A.(N.S.)  388,  117  Am. 
St.  Rep.  901,  55  S.  E.  454,  9  A.  &  E.  Ann. 
Cas.  808;  Venning  v.  Atlantic  Coast  Line 
R.  Co.  78  S.  C.  42,  12  L.R.A.(N.S.)  1217,  125 
Am.  St.  Rep.  768,  58  S.  E.  983;  Burress  v. 
Atlantic  Coast  Line  R.  Co.  79  S.  C.  250,  60 
S.  E.  692;  Winslow  Bros.  &  Co.  v.  Atlantic 
Coast  Line  R.  Co.  79  S.  C.  344,  60  S.  E.  709. 

This  statute  is  valid  as  to  interstate 
shipments.  Skipper  v.  Seaboard  Air  Line 
R.  Co.  75  S.  C.  276,  7  L.R.A.(N.  S.)  388, 
117  Am.  St.  Rep.  901,  55  S.  E.  454,  9  A. 
Sl  E.  Ann.  Cas.  808;  Venning  v.  Atlantic 
Coast  Line  R.  Co.  78  S.  C.  42,  12  L.R.A. 
(N.  S.)  1217,  125  Am.  St.  Rep.  768,  58  S.  E. 
983. 

No  relief  can  be  given  to  the  owner  un- 
der this  statute,  in  an  action  against  a 
terminal  carrier,  unless  the  shipment  was 
under  a  contract  providing  that  the  re- 
sponsibility of  eacn  carrier  should  cease 
upon  delivery  of  the  freight  to  a  connect- 
ing carrier  in  good  order.  Mayfield  v. 
Southern  R.  Co.  84  S.  C.  393,  60  S.  E.  406 ; 
McMeekin  v.  Southern  R.  Co.  85  S.  C.  381. 
67  S.  E.  745. 

A  notice  given  by  a  terminal  carrier  two 
days  after  the  arrival  of  the  freight  at  final 
destination,  of  a  loss  at  a  point  on  the  line 
of  a  prior  carrier,  even  if  not  as  specific 
as  required  by  this  statute,  exonerates  the 
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carrier  giving  it  from  liability  for  such  loss, 
if  the  information  given  was  all  that  it 
could  give  after  the  exercise  of  due  dili- 
gence. Winslow  Bros.  &  Co.  v.  Atlantic 
Coast  Line  R.  Co.  79  S.  C.  344,  60  S.  E.  709. 

The  statutory  penalty  prescribed  by  S. 
C.  act  of  February  23,  1003,  for  failure  to 
adjust  or  trace  a  loss,  does  not  apply  where 
the  loss  was  not  on  the  defendant's  own 
line.  Moody  v.  Southern  R.  Co.  79  S.  C. 
297,  60  S.  E.  711;  Burress  v.  Atlantic  Coast 
Line  R.  Co.  79  S.  C.  250,  60  8.  E.  692. 

Later  legislation  in  South  Carolina  (see 
supra,  n.  b,  2  (a)  (1),)  has  completely 
changed  the  liability  of  terminal  carriers 
to  owners  of  goods  in  transit.  Under  this 
legislation  all  carriers  recognising,  acquies- 
cing in  or  acting  upon  a  contract  for  through 
carriage,  are  made  the  agents  of  each  other, 
and  liable  to  the  consignee  for  loss  or  dam- 
age occurring  anywhere  en  route,  with  a 
right  of  recovery  over  against  the  carrier  in 
fault.  This  statute  is  valid  as  to  intrastate 
shipments  only.  Venning  v.  Atlantic  Coast 
Line  R.  Co.  78  S.  C.  42,  12  L.R.A.(N.S.) 
1217,  125  Am.  St.  Rep.  768,  58  S.  E.  983, 
overruling  Skipper  v.  Seaboard  Air  Line  R. 
Co.  75  S.  C.  276,  7  L.R.A.(N.S.)  388,  117 
Am.  St.  Rep.  901,  55  S.  E.  454,  9  A.  &  E. 
Ann.  Cas.  808. 

Under  this  statute  the  prima  facie  case 
made  against  each  carrier  recognizing,  ac- 
quiescing in,  or  acting  upon  a  contract  for 
through  shipment,  which  is  made  by  the 
production  of  a  through  bill  of  lading  is- 
sued by  any  one  of  them,  cannot  be  over- 
come by  any  stipulations  to  the  contrary. 
Venning  v.  Atlantic  Coast  line  R.  Co.  supra» 

The  Texas  statute  (see  supra,  II.  b,  2  (a) 
(1))  is  identical  with,  evidently  serving  as 
the  model  for,  this  South  Carolina  statute, 
except  that  by  its  express  terms  the  Texas 
statute  applies  only  to  intrastate  ship- 
ments. 

The  Texas  statute  is  not  open  to  the  ob- 
jection that  it  denies  due  process  of  law  or 
the  equal  protection  of  the  laws,  or  abridg- 
es constitutional  privileges  and  immunities, 
since  it  does  not  prevent  each  carrier  from 
receiving  and  carrying  the  freight  under  an 
independent  contract  of  its  own.  Texas  ft 
P.  R.  Co.  V.  Handle,  18  Tex.  Civ.  App.  348, 
44  S.  W.  603. 

An  invasion  of  the  right  of  contract  can- 
not be  deemed  produced  by  Tex.  Rev.  Stat, 
arts.  331a,  331b,  under  which  the  terminal 
carrier  acquiescing  in  a  through  shipment 
may  be  held  liable  for  a  loss  on  the  initial 
carrier's  line,  although  every  railroad  com- 
pany in  the  state  is  required  by  arts.  4535- 
4539  to  receive  all  freight  coming  to  It 
from  a  connecting  line,  and  carry  it  at  rates 
fixed  by  the  railroad  commission,  and  the 
fact  of  its  doing  so  is,  by  arts.  331a,  331b, 
made  prima  facie  evidence  of  its  participa- 
tion in  the  through  shipment  as  a  joint 
carrier,  any  stipulation  to  the  contrary 
notwithstanding,  since  both  under  the  com- 
mon law  and  Tex.  Const,  art.  10,  §  1,  it  is 
the  duty  of  the  connecting  carrier  to  re- 
ceive such  freight  under  such  regulations  as 
shall  be  prescribed  by  law.    Texas  &  P.  R. 
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Ck).  ▼.  Bigfaam  (Tex.  Civ.  App.)  47  S.  W. 
S14. 

A  terminal  carrier  in  a  throu^  contract 
of  shipment  is  liable,  under  the  Texas  stat- 
ute, for  the  damages  sustained  on  the  line 
of  the  initial  carrier.  Texas  &  P.  R.  Co.  v. 
Andrews  (Tex.  Civ.  App.)  80  S.  W.  390. 

The  terminal  carrier  is  equally  liable 
with  the  initial  cat-rier  for  whatever  dam- 
age was  occasioned  >  by  the  negligence  of 
either  road,  where  the  shipnuBut  between 
points  in  the  statte  Was  On  a  through  bill  of 
lading  issued  by  the  first  carrier.  Houston, 
E.  &  W.  T.  R.  Co.sv.  Waltman  (Tex.  Civ. 
App.)  132  S.  W.  518. 

Unless  the  shipper  has  a  choice  of  routes, 
the  bill  of  lading  issued  by  the  initial  car- 
rier need  not  mention  the  connecting  line, 
in  order  to  make  the>  terminal  carrier  lia- 
ble for  a  loss  on  the  initial  carrier's  line. 
Texas  &  P.  R.  Co.  ▼.  Bigham,  supra. 

To  make  the  second  of  two  connecting 
carriers  liable  under  the  Texas  statute  for 
loss  or  damage  anywhere  en  route,  the  con- 
tract entered  into  by  the  first  carrier  must 
be  for  carriage  from  the  point  of  shipment 
to  the  final  destination,  and  the  shipment 
must  be  received  and  carried  by  the  con- 
necting carrier  under  that  contract.  Gal- 
veston, H.  &,  S.  A.  R.  Co.  V.  Jones  (Tex.) 
134  S.  W.  828,  reversing  (Tex.  Civ.  App.) 
123  S.  W.  737. 

Acquiescence  on  the  part  of  the  terminal 
carrier  in  the  through  contract  of  shipment 
made  bv  the  initial  carrier  renders  it  lia- 
ble, under  this  statute,  for  any  damages 
occurring  anywhere  along  the  route.  Gal- 
veston, H.  &  8.  A.  R.  Co.  V.  Botts,  22  Tex. 
Civ.  App.  611,  55  S.  W.  514;  Houston  &  T. 
C.  R.  Co.  V.  Ney  (Tex.  Civ.  App.)  58  8.  W. 
43. 

The  receipt  of  freight  by  the  terminal 
carrier,  without  an  independent  contract  of 
its  own,  is  evidence  tending  to  show  that 
it  recognized,  acquiesced  in,  or  acted  upon 
the  original  contract  of  the  initial  carrier, 
so  as  to  be  liable  under  the  Texas  statute 
for  damages  which  may  have  occurred  on 
the  line  of  the  initial  carrier,  although,  by 
Tex.  Rev.  Stat.  art.  4535,  carriers  are  re- 

?|uired  to  receive  freight  and  passengers 
rom  connecting  carriers,  and  are  prohib- 
ited from  discriminating  in  charges  terms 
and  conditions,  since  the  latter  article  does 
not  preclude  the  connecting  carrier  from  re- 
ceiving and  carrying  the  freight  under  an 
independent  contract  of  its  own.  Texas  & 
P.  R.  Co.  V.  Randle,  supra. 

Where  one  of  two  connecting  carriers  re- 
ceived a  shipment  of  stock  consigned  to  a 
point  on  the  other's  line,  and  issued  a 
through  bill  of  lading  fixfng  a  through  rate, 
and  the  terminal  carrier  received  the  ship- 
ment without  making  a  new  contract,  the 
case  is  governed  by  the  Texas  statute. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Jones  (Tex. 
Civ.  App.)  123  S.  W.  737.  reversed  in  134 
8.  W.  828,  on  the  ground  that  the  contract 
of  the  initial  carrier  was  not  one  for 
through  carriage. 

The  circumstances  tend  to  show  acquies- 
cence on  the  part  of  the  connecting  carrier 
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in  the  contract  of  the  initial  carrier,  so  as 
to  fix  the  liability  of  the  terminal  carrier, 
under  this  statute,  for  damages  caused  by 
the  negligence  of  the  initial  carrier,  where 
no  new  contract  was  made  at  the  transfer 
point,  but  the  car  as  loaded  by  th^  initial 
carrier  was  forwarded  at  the  through  rate 
as  fixed  by  it.  Texas  &  P.  R.  Co.  v.  Town- 
send  (Tex.  Civ.  App.)  106  S.  W.  760. 

The  terminal  carrier  cannot  be  held  lia- 
ble for  damages  occurring  before  the  goods 
reached  its  own  line,  under  a  verbal  con- 
tract of  through  shipment  made  by  the 
initial  carrier,  where  there  is  nothing  to 
show  that  such  terminal  carrier  ratified  or 
acquiesced  in  such  contract,  or  had  any 
knowledge  of  its  existence.  San  Antonio 
&  A.  P.  R.  Co.  V.  Bamett  (Texj  Civ.  App.) 
57  8.  W.  600. 

If  the  preceding  carrier  undertakes  to 
transport  live  stock  only  to  the  end  of  Us 
line,  and  the  terminal  carrier  did  not  re- 
ceive the  stock  under  a  through  bill  of 
lading,  the  Texas  statute  does  not  apply, 
and  the  terminal  carrier  will  not  be  liable 
for  damage  which  occurred  while  the  ship- 
ment was  on  the  other  carrier's  line. 
Houston,  B.  &  W:  R.  Co.  v.  EaaterU  Texas 
R.  Co.  (Tex.  Civ.  App.)  122  8.  W.  972. 

A  terminal  carrier  which  requires  the 
shipper  to  enter  into  a  separate  contract 
for  transportation  over  its  line,  respectin;^ 
only  so  much  of  the  original  contract  as 
relates  to  the  amount  of  a  through  freight 
rate,  does  not  recognize,  acquiesce  in,  or  act 
upon  the  contract  of  the  initial  carrier, 
within  the  meaning  of  the  Texas  statute,  bo 
as  to  be  liable  for  damages  sustained  on 
the  initial  earner's  line.  Gulf,  C.  &  8.  F. 
R.  Co.  V.  Short  (Tex.  Civ.  App.)  51  8.  W. 
261. 

Where  new  conifcracts  were  made  by  the 
terminal  carrier  without  reference  to  the 
initial  contracts,  such  carrier  is  liable  for 
the  damages  accruing  only  on  its  own  line. 
San  Antonio  ft  A.  P.  R.  Co.  ▼.  Bamett, 
supra. 

Effect  of  Texas  statute  as  to  interme- 
diate carriers,  see  supra.  III.  b. 

F.  Preautnpiion  and  hurden  of  proof  am 
to  where  loss  or  damage  occurred* 

a.  Terminal  carriers, 

1*  Damage, 

Where  goods  are  received  by  the  Initial 
carrier  in  good  order,  and  are  delivered  by 
the  terminal  carrier  in  a  damaged  condi- 
tion, the  courts  well-nigh  uniformly  recog- 
nize that,  nothing  else  appearing,  a  pre- 
sumption arises,  bom,  it  is  said,  of  con- 
venience and  necessity,  that  the  shipment 
reached  the  terminal  carrier  in  the  same 
condition  as  when  delivered  to  the  initial 
carrier,  which  casts  upon  the  terminal  car- 
rier the  burden  of  meeting  this  presump- 
tion with  evidence  that  the  goods  were  not 
injured  while  in  its  possession.  Montgom- 
ery ft  E.  R.  Co.  V.  Culver,  76  Ala.  687,  61 
Am.  Rep.  483;  Cooper  v.  Georgia  P.  R. 
Co.  02  Ala.  329,  25  Am.  St.  Rep.  69,  9  So. 
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159;  Oentral  R.  Co.  v.  Dothan  Mule  Co. 
159  Ala.  225,  49  So.  243;  St.  LouU  South- 
western R.  Co.  ▼.  Birdwell,  72  Ark.  502,  82 
8.  W.  835;  St.  Louis,  I.  M.  k  S.  R.  Co.  t. 
Coolidge,  73  Ark.  112,  67  L.R.A.  555,  108 
Am.  St.  Rep.  21,  83  S.  W.  333,  3  A.  A  £. 
Ann.  Caa.-  582;  Kansas  City  Southern  R. 
Co.  V.  Embrj,  76  Ark.  589,  90  S.  W.  16; 
Midland  Valley  R.  Co.  v.  Hale,  86  Ark.  4Sa, 
111  S.  W.  646;  Gibson  v.  Little  Rock  &  H. 
S.  W.  R.  Co.  93  Ark.  439,  124  S.  W.  1033; 
Evans  y.  Atlanto  &  W.  P.  R.  Co.  56  Ga. 
498;  Forrester  v.  Geor^a  R.  &  Bkg.  Co. 
92  Ga.  699,  19  S.  E.  811;  Atlanta  &  W.  P. 
R.  Co.  V.  Broome.  3  Ga.  App.  64J, 
60  S.  E.  355;  Southern  R.  Co.  v. 
Frank,  5  Ga.  App.  574,  63  S.  E.  656; 
Central  R.  Co.  v.  Jones,  7  6a.  App.  165, 
66  S.  E.  492;  Cleveland,  C.  C.  k  St.  L.  R. 
Co.  V.  Schaefer  (Ind.  App.)  90  N.  E.  502; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones,  1  lod. 
Terr.  354,  37  S.  W.  208; Beard  v.  Illinois 
C.  R.  Co.  79  Iowa,  518,  7  L.R.A.  280,  18 
Am.  St.  Rep.  381.  44  N.  W.  80d;  Colbath 
V.  Bangor  A^  A.  R.  Co.  105  Me.  379,  134 
Am.  St  Rep.  569,  74  Atl.  918;  Philadel- 
phia, B,  ft  W.  R.  Co.  V.  Diffendal,  109  Md. 
494,  72  Atl..  193,  458;  Cote  v.  New  York, 
N.  H.  &  H.  R.  Co.  182  Mass.  290,  94  Am. 
St.  Rep.  656,  65  N.  E.  400;  Bullock  v. 
Haverhill  &  B.  Despatch  Co.  187  Mass.  91, 
72  N.  E.  256;  Shriver  ▼.  Sioux  City  ft  St. 
P.  R.  Co.  24  Minn.  506.  31  Am.  Rep.  353; 
Leo  T.  St.  Paul,  M.  ft  M.  R.  Co.  30  Minn. 
438,  15  N.  W.  872;  Beede  v.  Wisconsin  C. 
R.  Co.  90  Minn.  36,  101  Am.  St  Rep.  390, 
95  N.  W.  454;  Paterson  v.  Chicago,  M.  ft 
St  P.  R.  Co.  95  Minn.  57,  103  N.  W.  621 ; 
Mobile  ft  0.  R.  Co.  v.  Tupelo  Furniture 
Mfg.  Co.  67  Miss.  35,  19  Am.  St  Rep.  262, 
7  &.  279;  Flynn  ▼.  St  Louis  ft  S.  F.  R. 
Co.  43  Mo.  App.  424;  Connelly  v.  Illinois 
C.  R-  Co.  133  Mo.  App.  310,  113  S.  W.  233; 
Gude  T.  Pennsylvania  R.  Co.  77  N.  J.  L. 
391,  71  Atl.  1128;  Smith  v.  New  York  C. 
ft  H.  R.  R.  Co.  43  Barb.  225,  affirmed  with- 
out opinion  in  41  N.  Y.  620;  Blount  v. 
Pennsylvania  R.  Co.  119  N.  Y.  Supp.  05; 
Dixon  V.  Richmond  ft  D.  R.  Co.  74  N.  C. 
538;  Van  Lindley  v.  Richmond  ft  D.  R. 
Co.  88  N.  C.  547 ;  St.  Louis  ft  S.  F.  R.  Co. 
V.  Jamieson,  20  Okla.  654,  95  Pac.  417; 
Vuille  v.  Pennsylvania  R.  Co.  42  Pa.  Suner. 
Ct.  567;  Willett  ▼.  Southern  R.  Co.  66  S. 
C.  477,  45  S.  E.  93;  Cooper  v.  S?aboard 
Air  Line  R.  Go.  78  S.  C.  81,  58  S.  E.  930; 
Winalow  Bros,  ft  Co.  v.  Atlantic  Coast 
Line  R.  Co.  79  S.  C.  344,  00  S.  E.  701): 
Huggins  ▼.  Atlantic  Coast  Line  R.  Co.  70 
S.  C.  341,  60  S.  E.  694;  Jenkins  v.  Atlantic 
Coast  Line  R.  Co.  84  S.  C.  361,  00  S.  E. 
416;  Trakas  v.  Charleston  ft  W.  C.  R.  Co.  (S. 
C.)  69S.E.209;Lowry  v.  Atlantic  Coast 
Line  R.  Co.  (S.  C.)  70  S.  E.  80G;  Louisville 
ft  N.  R.  Co.  ▼.  Tennessee  Brewing  Co.  90 
Fenn.  677,  36  S.  W.  392;  Pennsylvania  R. 
Co.  V.  Naive,  112  Tenn.  239,  64  L.R.A.  443. 
79  S.  W.  124;  Texas  ft  P.  R.  Co.  v.  Adams, 
78  Tex.  372,  22  Am.  St  Rep.  60,  14  S.  W. 
666;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Edloff,  89 
Tex.  454,  34  S.  W.  414,  35  S.  W.  145; 
Texas  ft  P.  R.  Co.  v.  Barnhart,  5  Tex.  Civ. 
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App.  601,  23  S.  W.  801,  24  S.  W.  331; 
St.  Louie  ft  S.  W.  R.  Co.  v.  Cohen  (Tex. 
Civ.  App.)  55  S.  W.  1123;  Houston  ft  T. 
C.  R.  Co.  ▼.  Ney  (Tex.  Civ.  App.)  58  S. 
W.  43;  Missouri,  K.  ft  T.  R.  Co.  v.  Mazzie, 
29  Tex.  Civ.  App.  295,  68  S.  W.  56;  Ft. 
Worth  ft  D.  C.  R.  Co.  v.  Shanley,  30  Tex. 
Civ.  App.  291,  81  S.  W.  1014;  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Pitts,  37  Tex.  Civ.  App.  212, 
83  S.  W.  727;  Bibb  v.  Missouri,  K.  ft  T. 
R.  Co.  37  Tex.  Civ.  App.  508,  84  S.  W.  663; 
Texas  ft  P.  R.  Co.  v.  Capper,  38  Tex.  Civ. 
Appw  61,  84  S.  W.  694;  International  ft 
G.  N.  R.  Co.  V.  Welbourne  (Tex.  Civ.  App.) 
113  S.  W.  780;  Texas  C.  R.  Co.  v.  Watson 
(Tex.  Civ.  App.)  118  S.  W.  175;  St  Louis 
Southwestern  R.  Co.  v.  A.  A.  Jackson  ft 
Co.  (Tex.  Civ.  App.)  138  S.  W.  853;  At- 
chison, T.  ft  S.  F.  R.  Co.  V.  Smythe  (Tex. 
Civ.  App.)  119  S.  W.  892;  Galveston,  H.. 
ft  S.  A.  R.  Co.  V.  Jones  (Tex.  Civ.  App.) 
123  S.  W.  737,  reversed  on  other  grounds 
in  (Tex.)  184  S.  W.  328;  Houston  ft  T. 
C.  R.  Co.  V.  Kemendo  ( Tex. .  Civ.  •  App. ) 
131  S.  W.  634 :  San  Antonio  ft  A.  P.  R. 
Co.  V.  Winn  (Tex.  Civ.  App.)  132  S.  W. 
972;  Densmore  Commission  Co.  v.  Duluth, 
S.  S.  ft  A.  R.  Co.  101  Wis.  563,  77  N.  W. 
904. 

The  case  for  this  rule  is  thus  stated  by 
Johnson,  P.  J.,  in  Smith  v.  New  York  C. 
ft  H.  R.  R.  Co.  43  Barb.  225,  affirmed  with- 
out opinion  in  41  N.  Y.  620:  Unless  this 
rule  is  to  be  applied  to  goods  delivered  to 
be  transported  over  several  connecting  rail- 
roads, tnere  would  be  no  safety  to  the 
owner.  It  would  often  be  impossible  for 
him  to  prove  at  what  point,  or  in  the 
hands  of  which  company,  the  injury  hap- 
pened. But  give  to  such  party  the  benefit 
of  the  presumption  that  the  goods  he  has 
delivered  in  good  order  in  such  case  con- 
tinued so  until  they  came  to  the  posses- 
sion of  the  company  which  delivers  them 
at  the  place  of  destination  in  a  damaged 
condition,  and  his  rights  will  be  complete- 
ly protected.  The  burden  is  then  shifted 
upon  the  latter  company  of  proving  that 
such  goods  came  to  its  possession  in  a 
damaged  condition,  by  way  •  of  defense. 
This  proof  the  latter  company  can  always 
make  much  more  easily  and  readily  than 
the  converse  can  be  proved  by  the  ownc;*. 
This  is  in  perfect  harmony  with  a  well- 
settled  rule  of  law,  as  an  exception  to  the 
general  rule.  The  general  rule  undoubted- 
ly is  that  the  burden  of  proof  is  always 
upon  the  party  who  asserts  the  existence  o* 
any  fact  which  infers  legal  responsibility. 
But  the  exception  is  equally  well  estab- 
ished  that  in  every  case  the  onus  prohandi 
lies  on  the  party  who  is  interested  to  sup- 
port his  case  by  a  particular  fact  which 
lies  more  particularly  within  his  knowl- 
edge, or  of  which  he  must  be  supposed  to 
be  cognizant.  If  the  subject-matter  of  a 
negative  averment  lies  peculiarly  within 
the  knowledge  of  the  other  party,  the  aver- 
ment is  taken  as  true  unless  disproved  .by 
that  party.  This  applies  in  all  civil  cases. 
A  familiar  instance  is  the  action  to  re- 
cover the  penalty  for  the  violation  of  the 
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excise  law.  And  it  applies  also  in  criminal 
cases  in  weighing  the  evidence,  after  slight 
evidence  has  been  given,  sufficient  to  raise 
the  presun^ption  that  the  allegation  is  true, 
in  the  absence  of  any  evidence  to  the  con- 
trary. In  this  case,  and  all  cases  of  like 
nature,  I  think  it  is  enough  for  the  owner 
to  show  that  he  delivered  the  property  to 
the  connecting  road  in  good  condition,  and 
that  the  burden  is  then  cast  upon  the  com- 
pany delivering  the  goods  injured  of  prov- 
ing that  they  were  not  injured  in  its  pos- 
session, or  that  they  came  to  its  possession 
thus  injured.  This  evidence  in  almost 
every  case  is  all  that  the  owner  can  pos- 
sibly give  inasmuch  as  he  is  not  sup- 
posed to  accompany  his  property  in  the 
transit. 

The  Michigan  supreme  court  denies  the 
existence  of  this  presumption  against  the 
terminal  carrier,  and  holds  that,  in  order 
to  'fix  the  liability  upon  such  carrier,  it 
must  be  affirmatively  riiown  that  the  goods 
were  in  good  condition  when  received  by  it. 
Marquette,  H.  &  O.  R.  Co.  v.  Langton,  32 
Mich.  251;  Marquette,  H.  &  0.  R.  Co.  ▼. 
Eirkwood,  4g  Mich.  51,  40  Am.  Rep.  453, 
7  N.  W.  a09;  Rolfe  v.  Lake  Shore  &  M. 
S.  R.  Co.  144  Mich.  169,  115  Am.  St.  Rep. 
388,  107  N.  W.  899. 

Hence,  the  condition  of  the  shipment  be- 
fore it  reached  such  carrier,  if  admissible 
at  all,  can  be  resorted  to  only  in  the  ab- 
sence of  more  direct  evidence.  Marquette, 
H.  k  0.  R.  Co.  V.  I^ngton,  32  Mich.  261. 

The  court  suggested  in  Marquette,  H.  & 
O.  R.  Co.  V.  Kirkwood,  45  Mich.  51,  40 
Am.  Rep.  453,  7  N.  W.  209,  that  the  pre- 
sumption that  things  remained  unchanged 
applies  just  as  forcibly  backward  as  for- 
ward, and  that  it  could  quite  as  reasonKbly 
be  presumed  that  the  goods  were  delivered 
at  final  destination  in  the  condition  in 
which  they  were  received  by  the  terminal 
carrier,  as  that  they  came  to  it  in  the 
condition  in  which  they  left  the  initial 
point  of  shipment. 

And  no  presumption  of  this  character  ap- 
pears to  exist  in  Ireland  or  Scotland. 
Tuohy  V.  Great  Southern  &  W.  R.  Co. 
[1898]  2  Ir.  Q.  B.  789;  Stewart  v.  Gordon, 
14  Ct.  Sess.  Cas.  434,  as  cited  in  Scot's 
•Dig.  1800-1873,  vol.  1,  col.  792. 

The  limitation  of  each  carrier's  liability 
to  its  own  line  does  not  prevent  the  ap- 
plication of  the  presumption  against  the 
terminal  carrier.  Gulf.  C.  &  S.  F.  R.  Co. 
▼.  Jones,  1  Ind.  Terr.  364,  37  S.  W.  208. 

The  presumption  against  a  terminal  car- 
rier delivering  goods  in  a  bad  condition 
exists  entirely  independently  of  the  Georgia 
statute,  fixing  the  liability  of  the  last  rail- 
way carrier  receiving  the  goods  as  in  good 
order.  Central  R.  Co.  v.  Jones,  7  Ga.  App. 
165.  66  S.  E.  492. 

Presumption  raised  by  Georgia  statute 
aeainst  the  last  railway  carrier  receiving 
goods  as  in  good  order,  see  supra,  IV.  d,-^ 
especially  Southern  R.  Co.  v.  Waters,  126 
Ga.  520,  54  S.  E.  620;  Susong  v.  Florida 
C.  &  P.  R.  Co.  115  Ga.  361,  41  S.  E.  566; 
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Southern  R.  Co.  v.  Nailon,  7  Ga.  App.  430, 
67  S.  E.  116. 

The  presumption  against  the  final  car- 
rier never  applied  to  a  joint  action  brought 
under  Mo.  Rev.  Stat.  1899,  §  5222  (see  ra- 
pra,  II.  b,  2  (a)  (1),)  as  amended  in  1906 
(see  supra,  II.  b,  2  (a)  (2)),  where  n^- 
ligence  was  charged  in  the  petition.  Crock- 
ett V.  St.  Louis  &  H.  R.  Co.  147  Mo.  Anp. 
347,  126  S.  W.  243. 

The  presumption  against  a  terminal  car- 
rier delivering  a  shipment  in  damaged  con- 
dition is  not  affected  by  6.  0.  Civ.  Gode» 
§  2176,  which  makes  the  initial  carrier  lia- 
ble in  every  case  for  loss  or  damage  to 
goods  unless  it  discharges  its  liability  1^ 
the  production  of  a  written  receipt  from 
the  next  carrier  to  which  it  properly-  de- 
livered the  goods.  WiHett  v.  Southern  B. 
Co.  66  S.  C.  47^,  45  S.  E.  93.. 

The  general  pjesumption  against  a  ter- 
minal carrier  deliTering  goods  in  a  dam- 
aged condition  was  not  destroyed,  by  the 
South  Carolina  statute,  which  invalidates  a 
limitation  of  liability  to  a  carrier's  own 
line,  unless  the  carrier,  if  requested,  traces 
or  adjusts  the  loss  within  a  specified  time, 
at  least  where  the  action  is  not  brought 
under  the  statute.     Ibid. 

But  the  presumption  against  the  terminal 
carrier  in  an  interstate  shipment  is  de- 
stroyed by  the  declaration  in  the  Hepburn 
act  (Carmack  amendment)  that  the  initial 
carrier  in  an  interstate  shipment  is  liable 
no  matter  on  what  line  the  danuiges  have 
occurred.  Carlton  Produce  Co.  ▼.  Velasco, 
B.  &  N.  R.  Co.  (Tex.  Civ.  App.)  131  S.  W. 
1187. 

Presumption  rai«ed  by  Mississippi  stat- 
ute, see  supra,  IV.  d, — ^Russell  v.  Mobile 
&  O.  R.  Co.  87  Miss.  806,  40  So.  1015. 

It  was  intimated  in  Montgomery  &  £. 
R.  Co.  V.  Culver,  75  Ala.  587,  51  Am.  Rep. 
483,  that  the  presumption  might  not  ap- 
ply to  exceptional  goods  of  a  perishable 
nature. 

But  the  contrary  has  been  expressly  held 
in  Trakas  v.  Charleston  A  W.  C.  R.  Co. 
(S.  C.)  69  S.  E.  209,  and  Dean  v.  Toledo. 
St.  L.  &  W.  R.  Co.  148  Mo.  App.  428,  128 
S.  W.  10. 

And  it  was  held  in  Densmore  Commis- 
sion Co.  V.  Duluth,  S.  S.  &  A.  R.  Co.  101 
Wis.  563,  77  N.  W.  904,  that  if  the  decay 
of  a  shipment  of  apples  over  connecting 
lines,  which  was  in  good  condition  when 
loaded,  was  by  reason  of  any  negligence 
on  the  part  of  the  carriers,  it  may  be  pre- 
sumed that  such  negligence  occurred  while 
the  apples  were  in  the  custody  of  the  ter- 
minal carrier. 

And  proof  that  a  car  load  of  fruit  was 
picked  the  day  of  shipment,  and  was  in 
good  condition  when  loaded  into  a  car  con- 
taining sufficient  ice  to  preserve  it  until 
some  little  time  after  receipt  by  the  ter- 
minal carrier,  and  was  delivered  in  a  dam- 
aged condition,  justifies  the  jury,  in  the 
absence  of  any  showing  by  such  carrier  to 
the  contrary,  in  inferring  that  the  ship- 
ment was  in  good  condition  when  received 
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by  it.     Ltunb  v.  Chicago,  M.  &  St  P.  R. 
Co.  101  Wis.  138,  76  N.  W.  1123. 

And  the  rule  wa«  applied  in  Beard  ▼. 
Illinois  C.  R.  Co.  70  Xowa,  518,  7  L.R.A. 
280,  18  Am.  St.  Rep.  381,  44  N.  W.  800, 
to  a  consignment  of  butter;  in  Houston  & 
T.  C.  R.  Co.  T.  Kemendo  (Tex.  Civ.  App.) 
131  6.  W.  634,  to  a  shipment  of  banana's; 
in  Forrester  v.  Georgia  R.  ft  Bkg.  Co.  92 
6a.  699,  19  8.  E.  811,  to  a  car  load  oi 
melons;  and  in  Beede  t.  Wisconsin  C.  R. 
Co.  90  Minn.  36,  101  Am.  St  Rep.  390,  95 
N.  W.  454,  to  apples  in  car  load  lots.  And 
sec  inftvi,  V.  c, — Kemendo  v.  Fruit  De- 
spatch Co.  (Tex.  Giv.  App.)   131  6.  W.  73. 

The  apparent  holding  to  the  contrary  in 
Swetland  v.  Boston  £  A.  R.  Corp.  102 
Mass.  276,  where  the  court  held  that  the 
burden  was  upon  the  owners  to  whom  a 
terminal  carrier  delivered  a  shipment  of 
apples  in  a  frozen  condition,  to  snow  that 
they  were  delivered  to  such  carrier  before 
they  were  frozen,  may  be  due  to  the  fact 
that  this  court  first  adopted  this  presump- 
tion against  terminal  carriers  of  freignt 
in  Cote  ▼.  New  York,  N.  H.  &  H.  R.  Co. 
182  Mass.  290,  94  Am.  St  Rep.  656,  65 
N.  E.  400,  and  there  was  certainly  no  inti- 
mation in  the  earlier  case  that  any  differ- 
ent rule  applied  to  perishable  than  to  other 
freight 

This  presumption  against  the  terminal 
carrier  applies  to  shipments  of  live  stock. 
Klafr  V.  Philadelphia,  B.  &  W.R.Co.  (Del.) 
78  Atl.  1085;  6c.  Louis  &  S.  F.  R.  Co.  v. 
Byers  Bros.  40  Tex.  Civ.  App.  533,  90  S. 
W.  720.    But  see  also,  infra,  V.  c. 

And  where  a  shipment  of  live  stock  was 
shown  to  have  been  in  good  condition  at  a 
point  en  route,  the  presumption  is  that  it 
was  still  in  good  condition  when  delivered 
to  the  terminal  carrier.  Powers  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  130  Iowa,  615,  105 
N.  W.  345. 

So,  where  the  terminal  carrier  receives 
from  a  connecting  carrier  cars  so  over- 
loaded with  live  stock  that  it  is  dangerous 
to  carry  such  stock,  the  burden  is  upon 
such  terminal  carrier  to  show  whether  the 
resulting  suffocation  of  the  stock  was 
caused  before  or  after  the  receipt  of  such 
cars.  Paramore  ▼.  Western  R.  Co.  53  Ga. 
383. 

No  burden  rests  upon  a  terminal  carrier 
delivering  cattle  in  a  mixed  and  unclassified 
condition,  to  show  that  the  mixing  was 
done  before  the  cattle  reached  his  line, 
where  the  petition  alleges  that  the  mixing 
was  done  at  the  stock  yard  at  which  the 
initial  carrier  delivered  the  cattle,  and  there 
is  nothing  to  show  that  the  terminal  car- 
rier owned  or  controlled  the  stock  yard,  or 
that  the  cattle  were  reloaded  there  by  its 
apents.  Baltimore  A  O.  S.  W.  R.  Co.  v. 
CUft  (Ky.)  134  S.  W.  917. 

The  presumption  against  the  terminal 
carrier  obtains  where  there  is  evidence  that 
the  damage  occurred  while  the  property 
was  at  a  station  maintained  jointly  by  both 
carriers.  Kansas  Citv  Southern  R.  Co.  v. 
Embry,  76  Ark.  589,  90  S.  W.  15. 

The  presumption  against  the  last  of 
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several  carriers  has  been  held  to  apply  only 
in  the  case  of  failure  to  perform  the  con- 
tract to  deliver  the  freight  at  destination, 
and  not  where  the  negligence  of  that  car- 
rier is  charged  as  having  caused  the  dam- 
age. Crockett  v.  St.  Louis  &  H.  R.  Co.  147 
Mo.  App.  347,  126  S.  W.  243. 

Presumption  against  terminal  carrier  as 
available  to  other  carriers,  see  infra,  V.  b. 

Proof  that  a  shipment  of  horses  was  in 
good  condition  when  delivered  to  the  first 
carrier,  and  in  bad  condition  when  seen  in 
a  barn  a  quarter  of  a  mile  removed  from 
the  place  of  delivery  by  the  last  carrier, 
and  at  a  time  which  mav  have  been  several 
hours  subsequent  to  such  delivery,  will  not 
supply  the  lack  of  evidence  of  their  con- 
dition when  unloaded  from  the  car,  and  it 
will  be  presumed  that  they  were  in  good 
condition  at  that  time.  Stone  v.  Chicago, 
R.  L  &  P.  R.  Co.   (Iowa)   128  N.  W.  354. 

2.  Low. 

The  presumption  against  the  terminal 
carrier  does  not  obtain  in  the  case  of  a 
total  loss  of  the  goods  not  shown  to  have 
been  received  by  it  Southern  Exp.  Co.  v. 
Saks,  160  Ala.  621,  49  So.  392.  Here  the 
prestunption  is  against  the  initial  carrier. 
See  infra,  V.  b. 

But  where  th<$re  has  been  a  partial  deliv- 
ery by  the  last  carrier,  the  presumption  is, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  loss  occurred  while  in  that  carrier's 
possession.  Cooper  v.  Georgia  P.  R.  Co.  92 
Ala.  329,  25  Am.  St  Rep.  59,  9  So.  159; 
Southern  Exp.  Co.  v.  Saks,  supra;  Kansas 
City  Southern  R,  Co.  v.  Carl,  91  Ark.  97, 
134  Am.  St  Rep.  56,  121  So.  932;  Union 
P.  R.  Co.  V.  Hepner,  3  Colo.  App.  313,  33 
Pac.  72;  Atlanta  &  W.  P.  R.  Co.  v.  Broome, 
3  Ga.  App.  641,  60  S.  E.  355;  Rice  v.  In- 
dianapolis &  St  L.  R.  Co.  3  Mo.  App.  27; 
Lowry  v.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
70  S.  E.  806;  Memphis  &  C.  R.  Co.  v.  Hollo- 
way,  9  Baxt.  188;  Bibb  v.  Missouri,  K.  & 
T.  R.  Co.  37  Tex.  Civ.  App.  508,  84  S.  W. 
663;  Laughlin  v.  Chicago  &  N.  W.  R.  Co. 
28  Wis.  204,  9  Am.  Rep.  493. 

A  terminal  carrier  delivering  only  a  part 
of  the  articles  shipped  under  one  bill  of 
lading  is  charged  with  the  burden  of  prov- 
ing that  it  never  received  the  missing  por- 
tion of  the  shipment.  Venning  v.  Atlantic 
Coast  Line  R.  Co.  78  S.  C.  42,  12  L.R.A 
(N.S.)  1217,  126  Am.  St  Rep.  768,  58  S. 
E.  983. 

Where  the  initial  carrier  issues  a  bill  of 
lading  for  a  single  shipment,  reciting  that 
the  goods  were  received  in  apparent  good 
order,  and  some  of  the  goods  are  missing 
when  delivered  "by  the  terminal  carrier,  the 
presumption  arises  that  the  loss  occurred 
by  the  latter's  fault.  St.  Louis  &  S.  F. 
R.  Co.  V.  Jamieson,  20  Okla.  654,  95  Pac. 
417. 

Proof  of  delivery  in  good  order  to  the 
initial  carrier,  of  several  articles  included 
in  a  sinsrie  shipment  and  covered  by  one 
bill  of  lading,  which  mentioned  them  in 
detail,  and  of  delivery  of  a  portion  of  the 
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articles  to  the  consignee  by  the  terminal 
carrier,  casts  a  burden  upon  such  carrier, 
in  a  suit  against  it  based  upon  its  common- 
law  liability,  to  show  that  it  did  not  re- 
ceive the  lost  articles,  or  otherwise  was 
not  liable  for  the  loss.  Way  v.  Southern 
R.  Co.  132  Ga.  677,  64  S.  £.  1066. 

The  presumption  exists  where  one  of  sev- 
eral cases  forming  a  shipment  is  missing 
when  delivered  by  the  terminal  carrier. 
Faison  v.  Alabama  &,  V.  R.  Co.  69  Miss. 
569,  30  Am.  St.  Rep.  577,  13  So.  37. 

The  presumption  applies  where  the  last 
carrier  delivers  a  shipment  of  several  boxrs 
and  barrels,  with  one  box  missing.  St.  Louis 
Southwestern  R.  Co.  v.  Birdwell,  72  Ark. 
502,  82  S.  W.  535. 

Evidence  tending  to  show  a  single  ship- 
ment of  thirty  bags  of  rice,  and  a  delivery 
by  the  terminal  carrier  with  four  bags 
missing,  is  sufficient  to  make  out  a  prima 
facie  case  of  loss  while  in  its  possession, 
and  to  cast  upon  it  the  burden  of  showing 
that  the  loss  did  not  occur  on  its  line. 
Charles  v.  Atlantic  Coast  Line  R.  Co.  78  S. 
C.  86,  125  Am.  St.  Rep.  762,  58  S.  E.  927. 

Where  a  number  of  boxes  were  delivered 
for  transportation  at  one  time  and  under 
one  bill  of  lading,  and- one  is  missing  when 
delivered  by  the  terminal  carrier,  it  will 
be  presumed  that  all  the  boxes  were  re- 
ceived by  that  carrier.  Bradley  v.  North- 
western R.  Co.  77  S.  C.  317,  57  S.  E.  1101. 

Acceptance  by  the  terminal  carrier  with- 
out objection  raises  the  presumption  that 
a  shipment  of  several  cases  of  goods  deliv- 
ered by  such  carrier  with  one  case  missing 
M'«8  intact  when  received  by  such  carrier, 
and  casts  the  burden  upon  it  of  showing 
that  the  loss  did  not  occur  while  the  ship- 
ment was  in  its  possession,  especially  where 
the  terminal  carrier's  agent  was  apprised  of 
the  contents  of  the  car  containing  the  ship- 
ment at  the  time  of  its  delivery  by  the 
preceding  carrier,  and  had  the  opportunity 
before  he  sealed  the  car  of  verifying  the 
waybill  and  of  ascertaining  the  actual  con- 
tents of  the  car  by  personal  inspection. 
Podrat  v.  Narragansett  Pier  R.  Co.  (R.  I.) 
78  Atl.  1041. 

The  loss  of  some  of  the  articles  from  an 
express  package  will,  in  the  absence  of 
proof  to  the  contrary,  be  presumed  to  have 
occurred  throui^h  the  fault  of  the  terminal 
carrier.  Southern  Exp.  Co.  v.  Hess,  53 
Ala.  19. 

Where  a  case  of  goods  was  in  good  order 
when  received  by  the  initial  carrier,  and 
some  of  the  goods  were  missins^  when 
finally  delivered,  the  loss  presumptively  oc- 
curred on  the  line  of  the  terminal  carrier. 
Bullock  V.  Haverhill  &  Dispatch  Co.  187 
Mass.  91,  72  N.  E.  256. 

The  presumption  against  the  terminal 
carrier  applies  to  a  shipment  of  a  single 
car  load  of  horses  delivered  by  the  terminal 
carrier  with  one  horse  missing.  Walker  v. 
Southern  R.  Co.  76  S.  C.  308,  56  S.  E.  952. 

The  burden  is  on  the  terminal  carrier 
to  show  that  the  loss  of  a  mule  from  a 
single  shipment  of  a  car  load  of  mules  did 
not  occur  on  its  line.  Winslow  Bros.  & 
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Co.  T.  Atlantic  Coast  Line  R.  Co.  79  S.  C. 
344,  60  S.  E.  709. 

Where  part  of  a  shipment  of  live  stock 
is  missing  at  final  destination,  it  will  be 
presumed,  in  an  action  against  the  initial 
carrier,  that  the  animals  escaped  while  in 
the  hands  of  the  terminal  carrier.  Jones 
V.  St.  Louis  &  S.  F.  R.  Co.  115  Mo.  App. 
232,  91  S.  W.  158. 

The  last  of  successive  carriers  having 
independent  lines  of  carriage,  but  carrying 
continuously  in  pursuance  of  through  bills 
of  lading,  when  sued  for  the  loss  of  a  por- 
tion of  the  shipment  when  delivered,  is 
bound  to  show  that  the  missing  portion 
was  not  in  the  car  when  received  by  it 
from  a  connecting  carrier,  where  there  is 
evidence  that  the  goods  were  all  present 
at  one.  of  the  transfer  points.  Faison  ▼. 
Alabama  A,  V.  R.  Co.  69  Miss.  569,  30  Am. 
St.  Rep.  577,  13  So.  37. 

t 

3,  Who  is  terminal  carrier. 

Where  a  carrier  which  was  not  the 
initial  carrier  notifies  the  consignee  of  the 
arrival  of  the  shipment,  and  delivers  it  in 
bad  order,  collecting  the  whole  freight 
charge,  this  is  sufficient  evidence  that  it 
was  in  point  of  fact  the  last  connecting 
carrier,  and,  as  such,  subject  to  the  pre- 
sumption that  it  had  received  the  goods 
from  some  other  carrier  in  good  order,  and 
had  itself  done  the  damage;  but  such  pre- 
sumption is  rebuttable.  Central  R.  Co.  v. 
Jones,  7  Ga.  App.  165,  66  S.  E.  492. 

Where  the  shipment  upon  reaching  its 
original  destination  is  forwarded  by  direc- 
tion of  the  consignee  from  that  point  to  a 
new  destination  on  another  line,  without 
the  issuance  of  a  new  bill  of  lading,  and 
pursuant  to  a  general  arrangement  be- 
tween the  consignee  and  the  carriers,  the 
reconsignment  will  be  treated  as  a  single 
shipment,  casting  the  burden  upon  the  last 
carrier  to  show  that  any  damage  did  not 
occur  on  its  own  line.  Missouri,  K  &  T. 
R.  Co.  V.  Mazzie,  29  Tex.  Civ.  App.  295, 
68  S.  W.  56. 

The  last  railway  carrier  cannot  be  held 
liable  for  damage  to  goods  received  by  the 
initial  carrier  in  good  order,  and  delivered 
to  the  consignee  by  a  transfer  company 
acting  as  the  consignee's  agent,  in  a  dam- 
aged condition,  in  the  absence  of  any  evi- 
dence tending  to  show  when  or  how  the 
injury  occurred,  since  the  transfer  company, 
and  not  the  last  carrier,  will  in  such  case 
be  presumed  to  have  caused  the  damasre. 
Texas  &  P.  R.  Co.  v.  Capper,  38  Tex.  Civ. 
App.  61,  84  S.  W.  694. 

See  also  infra,  V.  b, — ^Price  v.  New  York 
C.  &  H.  R.  R.  Co.  121  N.  Y.  Supp.  333; 
Fasy  V.  International  Nav.  Co.  77  App. 
Div.  469,  79  N.  Y.  Supp.  1103, 

A  railway  company  to  which  a  car  is 
delivered  by  another  carrier  at  the  latter's 
terminal  in  the  place  of  destination  named 
in  the  bill  of  lading,  to  be  shifted  to  the 
house  track  of  the  consignee,  is  not  the 
terminal  carrier  for  the  purpose  of  apply- 
ing the  presumption  against  the  last  ear- 
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rier,  deliyering  the  goods  in  a  damaged 
condition,  but  merely  acts  as  the  agent  of 
the  other  carrier,  wnich  must  itself  be  re- 
garded as  the  terminal  carrier.  St.  Louis 
Southwestern  R.  Co.  v.  A.  A.  Jackson  & 
Co.  (Tex.  av.  App.)  118  S.  W.  863. 

4.  Shifting  of  premunpHan. 

Upon  proof  that  an  injury  did  not  occur 
on  the  line  of  the  terminal  carrier,  the  bur- 
den is  then  thrown  on  the  next  preceding 
carrier  to  show  that  the  injury  did  not 
occur  on  its  line,  and  su  on  to  the  initial 
carrier.  Ft.  Worth  &  D.  C.  R.  Co.  ▼.  Shan- 
lej,  36  Tex.  Civ.  App.  291,  81  S.  W.  1014. 

Upon  proof  showinff  that  the  damage  to 
goods  received  by  the  initial  carrier  in 
good  condition,  and  delivered  by  the  ter- 
minal carrier  in  a  damaged  condition,  did 
not  occur  on  the  terminal  carrier's  line,  the 
last  intermediate  carfier  takes  the  place  of 
the  terminal  carrier,  and  is  bound  to  show, 
in  order  to  escape  liability,  that  it  was  not 
responsible  for  the  damaee.  Missouri,  K. 
4k  T.  R.  Co.  v.  Mazzie,  2§  Tex.  Civ.  App. 
295,  68  S.  W.  56;  Gulf.  C.  &  S.  F.  R.  Co. 
V.  Pitts,  87  Tex.  Civ.  App.  212,  83  S.  W. 
727;  Cane  Hill  Cold  Storage  &  Orchard  Co. 
V.  San  Antonio  &  A.  P.  R.  Co.  (Tex.  Civ." 
App.)  95  S.  W.  751. 

Proof  that  the  air  vents  in  a  car  con- 
taining a  shipment  of  fruit  were  "sealed 
open"  at  the  point  of  delivery  to  the  initial 
carrier,  and  when  delivered' to  the  terminal 
cairier,  meets  the  rule  which  casts  back 
the  burden  upon  the  next  preceding  carrier, 
where  the  closing  of  such  vents  was  the 
negligence  charged.  Cane  Hill  Cold  Storage 
&  Orchard  Co.  v.  San  Antonio  &  A.  P.  R. 
Co.    (Tex.  Civ.  App.)   95  S.  W.  751. 

S.  'Proving  delivery  in  good  order;  car^ 
rier'8  receipts. 

In  order  to  hold  the  terminal  carrier 
liable  under  the  presumption  that  creates 
liability  against  it,  the  burden  is  upon  the 
shipper  to  establish  the  condition  of  the 
goods  when  delivered  to  the  initial  carrier. 
Tnternational  &  G.  N.  R.  Co.  v.  Diamond 
Poller  Mills,  36  Tex.  Civ.  App.  590,  82  S. 
W.  660;  Galveston,  H.  &,  S.  A.  R.  Co.  v. 
Keesev.  50  Tex.  av.  App.  463,  110  S.  W. 
170;  Texas  C.  R.  Co.  v.  Barr  (Tox.  Civ. 
App.)  132  C.  W.  971. 

Plaintiff  must  show  delivery  to  some  one 
of  the  carriers  in  good  order,  or  the  in- 
jured shipment  will  be  presumed  to  have 
been  delivered  by  the  terminal  carrier  in 
the  same  condition  as  when  received.  Mis- 
souri P.  R.  Co.  V.  Breeding.  4  Tex.  App. 
Civ.  Cas.  (Willaon)  217,  16  S.  W.  184. 

There  must  be  some  evidence  that  some 
one  of  the  preceding  carriers  received  the 
goods  in  good  order,  or  the  presumption 
against  the  terminal  carrier,  delivering  the 
freight  in  a  damaged  condition,  cannot 
arise.  Evans  v.  Atlanta  &  W.  P.  R.  Co. 
56  Ga.  498. 

If  there  be  no  proof  that  the  freight 
waa  in  any  other  condition  when  it  was 
delivered  to  any  of  the  preceding  carriers 
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than  as  found  in  the  hands  of  the  last 
carrier,  the  presumption  of  negligence 
against  such  fast  carrier  does  not  arise, 
for  there  must  be  some  proof  of  a  change 
in  condition  between  shipment  and  deliv- 
ery to  warrant  the  presumption  that  a  dif- 
ferent condition  exists  because  of  negligence 
of  the  terminal  carrier.  Gude  v.  Pennsyl- 
vania R.  Co.  77  N.  J.  L.  391,  71  Atl.  1128. 

To  raise  the  presumption  against  the 
last  carrier,  delivering  a  shipment  in  a 
damaged  condition,  it  is  sufficient  to  show 
delivery  in  good  condition  to  the  express- 
man by  whom  the  goods  were  delivered  to 
the  first  railway  carrier.  Willett  y.  South- 
em  R.  Co.  66  S.  C.  477,  45  S.  E.  93. 

Proof  of  delivery  in  good  order  to  the 
initial  carrier  in  the  original  contract  of 
shipment  is  not  sufficient  to  raise  this  pre- 
sumption against  the  terminal  carrier  in  a 
contract  for  the  reshipment  of  the  goods, 
where  such  contract,  so  far  as  the  latter 
carrier  was  concerned j  was  entirely  sepa- 
rate from  the  first  contract  of  shipment. 
Texas  C.  R.  Co.  v.  Barr  (Tex.  Civ.  App.) 
132  S.  W.  971.  See,  also  infra,  V.  b,— 
Reason  v.  Detroit,  G.  H.  &  M.  R.  Co.  150 
Mich.  50,  113  N.  W.  596. 

In  Ohlen  v.  Atlanta  &  W.  P.  R.  Co.  2 
Ga.  App.  323,  58  S.  E.  511,  the  court  seemed 
of  the  opinion  that  there  was  a  presump- 
tion that  a  carrier  would  not  have  received 
a  shipment  of  fish  unless  in  good  condition, 
which  would  be  sufficient,  in  the  absence 
of  any  evidence  to  the  contrary,  to  fasten 
liability  upon  the  terminal  carrier,  deliver- 
ing the  shipment  in  a  decayed  condition. 

And  where  a  valuable  chest  was  deliv* 
ered  by  the  terminal  carrier  in  a  shattered 
crate,  it  will  be  presumed  that  the  ship- 
ment was  delivered  to  the  initial  carrier 
in  good  condition,  because  it  may  be  as- 
sumed that  the  first  carrier  would  not  have 
received  the  shipment  in  the  condition  in 
which  it  was  delivered  to  the  consignee, 
and  that  the  damage  was  probably  done 
to  the  chest  by  the  same  negligence  which 
shattered  the  crate.  Willett  v.  Southern 
R.  Co.  supra. 

But  when  damaged  goods  are  received  by 
a  consignee  with  the  cases  unbroken,  and 
with  no  damage  disclosed  by  external  in- 
spection, there  is  no  presumption  that  they 
were  received  by  the  first  carrier  in  good 
condition.    Ibid. 

A  receipt  by  the  initial  carrier  of  a  ship- 
ment as  in  apparent  good  order  is  suffi- 
cient to  cast  the  burden  on  the  terminal 
carrier,  delivering  the  goods  in  a  damaged 
condition,  to  show  that  the  goods  were 
damaged  when  they  reached  its  line. 
Houston  &  T.  C.  R.  Co.  v.  Ney  (Tex.  CSv. 
App.)  58  S.  W.  43. 

A  receipt  given  by  the  initial  of  two 
carriers,  each  accustomed  to  receive  goods 
destined  for  points  on  the  other's  line,  is 
evidence  against  the  delivering  carrier,  sued 
for  a  shortage,  for  the  purpose  of  showing 
the  goods  delivered  and  their  condition  at 
the  time  of  shipment.  Southern  Exp.  0>. 
V.  Hess,  53  Ala.  19. 

But  in  Texas  &  P.  R.  Co.  v.  Kelly  (Tex. 
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Civ.  App.)  74  S.  W.  343,  it  was  held  that 
a  terminal  carrier  delivering  a  shipment 
in  a  damaged  condition  was  not  bound  by 
an  admission  in  the  bill  of  lading  issued 
by  the  initial  carrier,  that  the  goods  were 
received  in  apparent  good  order.  ''It  seems 
to  us  an  indefensible  position/'  said  the 
court  in  this  case,  ''that  another  or  con- 
necting carrier  is  affected  by  such  an  ad- 
mission." 

Recitals  in  the  bill  of  lading  issued  by 
the  initial  carrier,  that  goods  were  received 
in  apparent  good  order,  and  the  certificate 
of  an  inspec&r  under  the  laws  of  another 
state,  are  not  admissible  in  evidence  to  dis- 
charge the  burden  of  proof  resting  upon 
the  shipper  to  establifin  the  eondition  of 
the  goods  when  delivered  to  the  initial  car- 
rier, in  order  for  the  presumption  against 
the  terminal  carrier  to  attach,  where  the 
latter  carrier  was  not  a  party  either  to  the 
bill  of  lading;;  or  to  the  certificate,  and 
there  is  nothmg  to  show  the  effect  which 
such  certificate  has  under  the  laws  of  the 
state  where  it  was  executed.  International 
&  G.  N.  R.  Co.  ▼.  Diamond  Roller  Mills, 
supra. 

The  receipt  of  a  steamboat  company,  the 
initial  carrier,  showing  that  a  shipment 
was  in  good  order  when  delivered  to  the 
steamboat,  was  held  in  Evans  v.  Atlanta 
&  W.  P.  R.  Co.  56  Ga.  498,  to  furnish  no 
evidence  as  cigainst  the  last  of  several  con- 
necting railroads,  delivering  the  sliipment 
in  a  damaged  condition;  but  there  must 
be  some  evidence  that  some  one  of  the 
prior  railway' companies  received  the  goods 
in  good  order.  The  holding  is  explained 
in  Ohien  v.  Atlanta  &  W.  P.  R.  Co.  supra, 
where  exactly  the  contrary  was  held,  on 
the  ground  that  in  the  Evans  Case  the 
action  was  based  upon  the  statutory  lia- 
bility of  the  last  connecting  carrier,  which 
does  not  include  a  carrier  by  water,  and 
that  the  decision  was  based  entirely  upon 
a  strict  construction  of  the  statute. 

A  bill  of  lading  issued  by  a  terminal  car- 
rier, acknowledG:ing  the  receipt  of  goods  in 
good  order,  while  not  conclusive,  prima  facie 
charges  such  carrier  with  responsibility  for 
any  loss,  unless  it  can  show  that  such  loss 
occurred  before  the  goods  reached  its  line. 
Great  Western  R.  Co.  v.  McDonald,  18  111. 
172;  Illinois  C.  R.  Co.  ▼.  Cowles,  32  111. 
116;  Texas  &,  N.  O.  R.  Co.  v.  Brown  (Tex. 
Civ.  App.)   37  S.  W.  785. 

Where  the  terminal  carrier  receives  a 
shipment  in  apparent  good  order,  and 
marks  the  bill  of  lading  O.  K.,  there  is  a 
rebuttable  presumption,  when  the  goods  are 
delivered  in  a  damaged  condition,  that  the 
damage  occurred  on  its  line.  Morganton 
Mfg.  Co.  V.  Ohio  River  &  C.  R.  Co.  121 
N.  C.  614,  61  Am.  St.  Rep.  679,  28  S.  E. 
474. 

A  receipt  given  by  one  carrier  to  an- 
other, while  subject  to  explanation,  is  evi- 
dence from  which  the  jury  may  assume 
that  damages  to  the  shipment  occurred 
after  coming  into  its  possession.  Interna- 
tional &  G.  N.  R.  Co.  V.  Shands  (Tex.  Civ. 
App.)  93  S.  W.  1105. 
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A  bill  of  lading  issued  bj  the  tarminal 
carrier,  acknowledging  the  receipt  of  the 
goods  in  good  order  and  condition*  and 
agreeing  to  deliver  to  the  consignee  in  like 
good  order  and  condition,  is  open  to  ex- 
planation or  contradiction  by  parol  proof; 
and  if  the  goods  were  damaged  io  other 
hands  before  they  came  to  the  earri^  in 
the  course  of  transit,  such  carrier  may  re- 
cover his  freight  and  advances,  an4  the 
owner  must  seek  redress  either  against  the 
party  in  whose  hands  the  goods  were  dam- 
aged, er  under  the  original  contract  of  ship- 
ment if  that  is  broad  enough  to  protect 
him.    Bissel  v.  Price,  16  111.  408. 

h,  Oth^r  carriers. 

Among  connecting  lines,  the  carrier  in 
whose  hands  the  property  is  found  dam- 
aged is  presumed  to  );^ave  caused  the  dam- 
age, and  the  burden  is  upon  it  to  rebut  the 
presumption.  Morganton  Mfg.  Co.  y.  Ohio 
River  &  C.  R.  Co.  121  N.  0.  514,  61  Am. 
St.  Rep.  679,  28  S.  B.  474. 

This  rule  holds  good  where  a  part  of 
the  shipment  is  lost,  because  that  is  in  the 
nature  of  damage  to  the  shipment,  and  the 
.carrier  in  whose  hands  the  remainder  is 
found  is  fully  as  able  to  protect  itself  as 
it  would  be  in  the  case  of  breakage  or 
other  damage.  Gwyn  Harper  Mfg.  Co.  ▼. 
Carolina  C.  R.  Co.  128  N.  C.  280,  83  Am. 
St.  Rep.  675,  38  S.  E.  894. 

Where  there  has  been  an  nnreasonable 
delay  in  the  transportation  over  several 
lines,  any  one  of  such  lines  in  whose  cus- 
tody the  goods  are  shown  to  have  been 
after  the  delay  occurred  will,  in  an  action 
against  it,  prima  facie  be  presumed  to  have 
caused  such  delay.  Harper  Furniture  Co. 
V.  Southern  Exp.  Co.  144  N.  C.  639,  57  S. 
E.  458,  12  A.  &  E.  Ann.  Cas.  924. 

The  presumption  against  a  terminal  car- 
rier has  been  said  to  be  one  of  convenience 
for  the  shipper,  which  cannot  be  invoked 
by  an  initial  or  intermediate  carrier  for  its 
own  protection.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Jones  (Tex.  Civ.  App.)  123  S.  W. 
737,  reversed  on  other  grounds  in  (Tex.) 
134  S.  W.  328. 

Such  presumption  has  been  expressly  held 
not  to  concern  nor  benefit  the  initial  car- 
rier. Central  R.  Co.  v.  (]!hicago  Varnish 
Co.   (Ala.)    53   So.  832. 

And  it  has  been  held  that  no  presumption 
exists  as  against  the  shipper  and  in  favor 
of  an  intermediate  carrier,  that  if  the  ter- 
minal carrier  received  the  shipment  from 
such  intermediate  carrier  without  objection, 
it  was  in  good  order  at  the  time.  Black- 
mer  &  P.  Pipe  Co.  v.  Mobile  &  O.  R.  Co. 
137  Mo.  App.  133,  119  S.  W.  18. 

And  where  an  intermediate  carrier  was 
sued,  it  was  held  in  Savannah,  F.  &  W.  R. 
Co.  V.  Harris,  26  Fla.  148,  23  Am.  St.  Rep. 
551,  7  So.  544,  that  a  shipment  having  been 
received  by  the  initial  carrier  in  apparent 
good  order,  and  delivered  by  the  terminal 
carrier  in  a  damaged  condition,  and  with 
some  of  the  goods  missing,  the  defendant 
carrier  could  escape  liability  only  by  show- 
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ing  deliverj  to  the  terminal  carrier  in  like 
quantity  and  condition  as  when  received. 

And  evidence  that  goods  were  in  good 
order  when  shipped,  and  were  delivered  by 
the  terminal  carrier  after  an  unreasonable 
delay  in  a  damaged  condition,  has  been  held 
to  make  a  prima  facie  case  in  an  action 
against  an  Initial  carrier,  and  to  cast  upon 
it  the  burden  of  showing  that  the  delay 
and  damage  did  not  occur  while  the  goods 
were  m  its  possession.  Meredith  v.  Sea- 
board Air  Line  R.  Co.  137  N.  G.  478,  50 
S.  £.  1.  The  court  said  that  it  could  see 
no  reason  why  the  rule  applicable  to  the 
terminal  carrier  did  not  apply  when  the 
first  or  contracting  carrier  was  sued.  In 
both  cases  the  cause  of  action  is  based 
upon  the  presumption  of  a  duty  and  a 
breach  thereof.  The  same  reason  which  re- 
quires the  last  carrier  to  show  performance 
of  the  duty — ^that  the  sources  or  means  of 
proving  the  exculpating  facts  are  peculiarly 
within  its  knowledge,  and  not  otherwise 
open  to  the  plaintiff — applies  with  equal 
force  to  the  nrst  carrier. 

So,  in  an  action  against  the  initial  car- 
rier to  recover  the  statutory  penalty  for 
unreasonable  delay  in  transportation,  the 
burden  is  said  to  rest  upon  such  carrier  to 
show  delivery  without  unreasonable  delay 
to  the  next  carrier.  Allen-Fleming  Co.  v. 
Southern  R.  Co.  145  N.  C.  37,  58  S.  E.  793. 

And  in  the  absence  of  any  evidence  show- 
ing when  a  shipment  was  delivered  to  tlie 
connecting  carrier,  the  initial  or  contracting 
carrier,  when  sued  for  the  statutory  pen- 
alty for  an  unreasonable  delay,  has  been 
held  chargeable  with  the  entire  time  durins^ 
which  the  unreasonable  delay  occurred, 
since,  if  it  had  discharged  its  full  duty,  or 
had  partly  done  so,  the  evidence  thereof 
was  in  its  possession,  and  not  known  to  the 
plaintiff.  Watson  v.  Atlantic  Coast  Line 
R.  Co.  145  N.  C.  236,  59  S.  E.  55. 

On  the  other  hand,  it  has  been  held  that 
to  make  a  case  against  an  initial  or  inter- 
mediate carrier  on  its  common-law  liability, 
the  owner  must  not  only  show  that  the 
property  was  found  to  be  damaged  when 
it  reached  its  destination,  but  must  prove 
that  the  damage  happened  while  in  the 
custody  of  the  company  sued.  Connelly  v. 
Illinois  C.  R.  Co.  133  Mo.  App.  310,  113 
S.  W.  233. 

The  burden  of  proof  rests  upon  the  ship- 
per, in  an  action  against  an  intermediate 
connectinsr  carrier  for  damages  caused  by 
a  delay  in  transportation,  to  show  that 
such  delay  occurred  on  defendant's  road. 
Shockley  v.  Pennsylvania  R.  Co.  109  Md. 
123,  71  Atl.  437. 

The  burden  of  proof  in  an  action  against 
the  initial  carrier  is  on  the  shipper,  to 
show  that  the  shipment  was  not  injured 
on  the  line  of  the  connecting  roads.  Texas 
A  P.  R.  Co.  ▼.  Crowley  (Tex.  Civ.  App.)  86 
S.  W.  342. 

And  to  discharge  such  burden,  evidence  is 
admissible  that  the  shipment  was  handled 
better  on  the  line  of  one  of  the  connecting 
roads,  and  that  better  time  was  made  by 
such  road,  than  by  the  initial  carrier;  and 
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I  any  other  testimony  tending  to  show  that 
I  the  shipment  was  not  injured  on  that  line. 
Ibid. 

It  has  been  held  that,  even  conceding 
that  such  a  burden  rests  upon  the  shipper, 
there  is  no  presumption  as  to  the  line  on 
which  the  damage  occurred.  St.  Louis  & 
S.  F.  R.  Co.  V.  Pearce,  82  Ark.  353,  118 
Am.  St.  Rep.  75,  101  S.  W.  760,  12  A.  & 
E.  Ann.  Cas.  125. 

But  that  the  presumption  against  the 
terminal  carrier  obtains  when  that  carrier 
is  not  the  one  sued  has  often  been  affirmed. 
Thus,  a  nonsuit  was  held  properly  granted 
«as  to  the  initial  carrier  in  Qerkowitz  v. 
Chicago,  M.  &  St.  P.  R.  Co.  109  App.  Div. 
878,  96  N.  Y.  Supp.  825,  where  the  evi- 
dence showed  a  delivery  only  to  the  initial 
carrier  in  good  condition,  and  that,  when 
seen  at  the  freight  house  of  the  terminal 
carrier  at  the  point  of  final  destination, 
the  goods  were  badly  damaged,  since,  under 
such  circumstances,  the  presumption  arose 
that  the  goods  were  delivered  to  the  ter- 
minal carrier  in  good  condition,  and  the 
damage,  if  any,  occurred  while  in  its  pos- 
session. 

And  it  has  been  held  that  there  is  no 
presumption  in  favor  of  the  shipper  as 
against  the  initial  carrier,  that  the  injury 
to  a  shipment  delivered  by  the  last  carrier 
in  a  damaged  condition  occurred  while  the 
goods  were  in  the  hands  of  the  first  car- 
rier. Farmington  Mercantile  Co.  v.  Chica- 
go, B.  &,  Q.  R.  Co.  166  Mass.  154,  44  N:  ;B. 
131. 

So,  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mc- 
Givney,  19  Okla.  361,  91  Pac.  693,  which 
was  an  action  against  the  initial  carrier, 
it  was  held  that  where  goods  shipped  over 
several  connecting  lines  are  found  to  be 
injured  when  they  reach  their  destination, 
there  is  no  presumption  that  the  injury 
occurred  while  in  the  hands  of  the  first 
carrier;  but  the  presumption  is  that  the 
damage  occurred  while  the  property  was 
in  the  possession  of  the  terminal  carrier. 

The  receipt  of  goods  in  good  condition 
to  be  shipped  by  connecting  carriers,  and 
delivery  by  the  last  carrier  in  bad  condi- 
tion, do  not  establish  a  prima  facie  case 
against  all  the  carriers,  but  one  against 
the  terminal  carrier  alone.  The  presump- 
tion is  that  the  goods  were  delivered  to 
each  succeeding  carrier  in  the  same  condi- 
tion as  when  received  by  the  initial  carrier. 
Cane  Hill  Cold  Storage  &  Orchard  Co.  v. 
San  Antonio  &  P.  R.  Co.  (Tex.  Civ.  App.) 
95  S.  W.  751. 

"To  hold  that  a  delivery  in  bad  order  by 
the  last  carrier  raises  also  the  presumption 
of  default  in  the  intermediate  carrier,"  said 
the  court  in  Montgomery  &  E.  R.  Co.  v. 
Culver,  75  Ala.  587,  61  Am.  Rep.  483,  "will 
present  the  anomaly  of  two  inconsistent 
legal  presumptions, — that  the  same  damage 
was  occasioned  by  the  default  of  the  last 
carrier  and  the  intermediate  carrier,  while 
the  goods  were  in  their  respective  custody 
at  different  times." 

Delivery  in  a  damaged  condition  by  a 
terminal  carrier  does  not  make  out  a  prima 
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facie  case  against  the  initial  carrier,  but 
the  presumption  arises  that  the  terminal 
carrier  has  been  at  fault,  and  prima  facie 
the  shipper  has  a  right  of  action  against 
it.  Crouch  v.  Louisville  &  N.  R.  Co.  42 
Mo.  App.  248. 

An  initial  carrier  which  has  made  a  valid 
contract  limiting  its  liability  to  its  own 
line  is  not  liable  for  loss  or  damage  where 
delivery  is  made  by  the  terminal  carrier  in 
a  damaged  condition,  and  there  is  no  evi- 
dence that  the  damage  occurred  upon  the 
line  of  the  initial  carrier,  since  the  burden 
is  in  such  case  upon  the  shipper  to  over- 
come the  presumption  that  the  goods  were 
delivered  by  the  initial  carrier  to  the  con- 
necting carrier  in  good  condition.  Louis- 
ville &  N.  R.  Co.  v.  Jones,  100  Ala.  263, 
14  So.  114;  Michigan  C.  R.  Co.  v.  Chicago 
Electric  Vehicle  Co.  124  111.  App.  158.  . 

See  also  infra,  V.  c, — Connelly  v.  Illinois 
C.  R.  Co.  133  Mo.  App.  310,  113  S.  W.  233; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Renfroe,  82 
Ark.  143,  10  LJIA.(N.S.)  317,  118  Am.  St. 
Rep.  58,  100  S.  W,  889. 

There  are  cases,  however,  holding  that 
the  burden  is  upon  the  initial  carrier,  hav- 
ing made  a  through  contract  of  shipment, 
to  show  that  the  loss  or  damage  proved 
was  within  the  exception  in  the  contract, 
relieving  it  from  liability  beyond  its  line. 
Mahony  v,  Waterford,  L.  &  W.  R.  Co. 
[1900]  2  Ir.  Q.  B.  273;  Southern  R.  Co.  v. 
Montag,  1  Ga.  App.  649,  57  S.  E.  933; 
Southern  R.  Co.  v.  Frank,  5  Ga.  App.  574, 
63  S.  £.  656. 

By  statute,  in  Iowa  the  burden  of  prov- 
ing freedom  from  liability  is  placed  upon 
a  carrier  which  contracts  to  carry  to  a 
point  beyond  its  own  terminus,  and  limits 
its  liability  to  its  own  line.  McManus  v. 
Chicago  G.  W.  R.  Co.  138  Iowa,  160,  128 
Am.  St.  Rep.  180,  115  N.  W.  919. 

The  Iowa  statute  fixing  the  burden  of 
proof  where  a  carrier  has  contracted  for 
through  transportation,  limiting  its  liabil- 
ity to  its  own  line,  does  not  prevent  the 
direction  of  a  verdict  in  favor  of  the  car- 
rier, where  the  evidence  shows  affirmatively 
that  the  loss  was  not  due  to  any  negligence 
on  its  part.  Peck  ▼.  Chicago  G.  W.  R.  Co. 
138  Iowa,  187,  16  L.R.A.(N.S.)  883,  128 
Am.  St.  Rep.  185,  115  N.  W.  1103. 

Where  the  shipper  sues  the  first  carrier 
without  making  the  demand  for  proof  that 
the  loss  or  injury  did  not  occur  on  its  own 
line,  provided  for  by  Okla.  Stat.  1893,  §  511 
(see  supra,  U.  b,  2  (a)  (1)),  the  burden 
is  upon  him  to  show  by  a  preponderance 
of  the  evidence  that  the  injury  was  the  re- 
sult of  the  negligence  of  such  first  carrier. 
St.  Louis  &  S.  F.  R.  Co.  ▼.  McGivney,  19 
Okla.  361,  91  Pac.  693. 

As  we  have  seen  (see  supra,  V.  a,  2), 
the  presumption  against  the  terminal  car- 
rier does  not  obtain  in  case  of  a  total  loss. 
Here  proof  of  delivery  to  the  initial  car- 
rier, and  of  failure  to  reach  destination, 
makes  out  a  prima  facie  case  against  the 
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initial  carrier.  Louisville  &  N.  R.  Co.  ▼. 
Jones,  100  Ala.  263,  14  So.  114;  Southern 
R.  Co.  V.  Frank,  supra;  Nemcof  y.  Balti- 
more &  O.  R.  Co.  39  Pa.  Super.  Ct.  542; 
Chartrand  v.  Southern  R.  Co.  85  S.  C.  479,. 
67  S.  £.  741;  Brintnall  ▼.  Saratcffa  &  W. 
R.  Co.  32  Vt.  665. 

In  an  action  against  a  railway  company 
for  injuries  to  a  shipment  delivered  in  a 
damaged  condition  by  the  storage  company 
which  had  received  the  shipment  from  thV 
railway  company,  to  be  transported  to  the 
consignee's  residence,  and  had  given  a  re- 
ceipt for  the  goods  as  in  good  order,  the 
presumption  is  that  the  injury  occurred 
while  in  the  storage  company's  possession, 
so  as  to  relieve  the  railway  company  from 
liability,  in  the  absence  of  evidence  that 
the  storage  company  delivered  the  goods  in 
the  condition  in  which  it  received  them 
from  the  railwav  companv.  Price  v.  New 
York  C.  &  H.  R.  R.  Co.  121  N.  Y.  Supp.  333. 

And  see  also  supra,  V.  a,  3, — especially 
Texas  &  P.  R.  Co.  v.  Capper,  38  Tex.  Civ. 
App.  61,  84  S.  W.  694. 

But  where  a  carrier  whose  undertaking 
was  to  deliver  a  shipment  at  the  port  of 
New  York  voluntarily  sends  it  to  tne  cub- 
tomhouse,  and,  after  entry  there  and  re- 
lease by  brokers  of  its  selection,  forwards 
the  property  to  the  consignee's  residence  by 
an  express  company  chosen  by  such  car- 
rier, the  burden  of  proof  shifts,  and  it  is 
bound  to  show  whether  or  not  the  losa 
occurred  while  the  shipment  was  in  its 
actual  custody.  Fasy  v.  International  Nav. 
Co.  77  App.  Div.  469,  79  N.  Y.  Supp.  1103, 
affirmed  without  opinion  in  177  N.  Y.  591, 
70  N.  E.  1098. 

Where  a  shipment  was  made  over  con- 
necting lines,  and  then,  by  shipper's  order, 
was  returned  to  the  initial  point  of  ship- 
ment, and  delivered  there  in  a  damaged 
condition,  the  initial  carrier  having  shown 
delivery  in  good  order  to  the  connecting 
line,  it  devolves  upon  the  shipper,  in  order 
to  sustain  a  recovery  fov  the  damage,  to 
show  that  the  goods  were  uninjured  when 
received  by  the  initial  carrier  on  their  re- 
turn journev.  Reason  v.  Detroit,  G.  H.  & 
M.  R.  Co.  150  Mich.  60,  113  N.  W.  596. 

The  initial  carrier  will  be  presumed  to 
have  caused  the  entire  damage,  if  the  goods 
were  partly  damaged  in  its  possession,  even 
under  a  valid  contract  making  each  carrier 
responsible  for  damage  occurring  only  on 
its  own  line.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Pless,  3  Ga.  App.  400,  60  S.   E.   &. 

But  in  an  action  against  the  initial  car- 
rier for  damage  to  a  shipment  of  live  stock 
carried  under  a  contract  limiting  liability 
to  the  carrier's  own  line,  evidence  that  m 
wreck  on  such  line  caused  the  death  of 
some  of  the  cattle  does  not  justify  the 
assumption  that  the  whole  damage  oc- 
curred on  its  line,  so  as  to  relieve  the  plain- 
tiff seeking  to  recover  for  the  entire  lo8a» 
from  the  burden  of  showing  that  the  dam- 
ages  occurred  before   the   cattle   left    tha 
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defendant's  road.  Texas  &  P.  R.  Co.  ▼. 
Llano  Live-stock  Co.  (Tex.  Civ.  App.)  33 
S.  W.  748. 

e.  BelnUUa,'  evidence  ineonaUtetU  wUh 

presumption. 

The  presumption  that  the  last  carrier 
caused  the  damage  can  have  no  application 
in  the  face  of  indisputable  evidence  that 
no  act  of  such  carrier  occasioned  any  of 
the  damage.  Missouri,  K.  &  T.  R.  Co.  v. 
Clayton  (Tex.  Civ.  App.)  84  S.  W.  1060. 
^  The  presumption  against  a  terminal  car- 
rier is  overcome  where  there  is  evidence  to 
support  a  finding  of  fact  by  the  trial  court 
that  the  loss  occurred  on  the  initial  car- 
rier's line.  Barter  v.  Charleston  &  W.  C. 
R.  Co.  85  S.  C.  192,  67  S.  E.  290. 

The  presumption  that  a  connecting  car- 
rier which  has  received  a  portion  of  a  single 
shipment  received  the  entire  shipment  is 
overcome  when  there  is  a  finding  that  the 
evidence  to  the  contrary  is  true.  McMeekin 
V.  Southern  IL  Co.  86  S.  C.  381,  67  S.  £. 
745. 

There  is  no  room  for  the  application  of 
the  presumption  of  neffligence  against  the 
last  carrier,  which  delivers  goods  in  an 
injured  condition,  where  the  evidence  shows 
that  the  injuries  occurred  on  the  lines  of 
the  other  carriers.  Texas  &  P.  R.  Co.  v. 
Scoggin,  40  Tex.  Civ.  App.  526,  90  S.  W. 
521. 

There  is  no  room  for  a  presumption  in 
favor  of  the  initial  and  intermediate  car- 
riers, and  against  the  terminal  carrier, 
where  there  is  evidence  touching  the  issue 
as  to  where  the  property  was  when  injured. 
Connelly  v.  Illinois  C.  R.  Co.  133  Mo.  App. 
310,  113  S.  W.  233. 

The  presumption  of  negligence  on  the 
part  of  the  final  carrier  delivering  a  ship- 
ment in  bad  condition  is  not  available  to 
the  initial  carrier,  where  there  is  evidence 
tending  to  locate  the  negligence  upon  its 
line.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ren- 
froe,  82  Ark.  143,  10  L.R.A.(N.S.)  317,  118 
Am.  St.  Rep.  58,  100  8.  W.  889;  St.  Louis, 
L  M.  &  S.  R.  O).  V.  Coolidge,  73  Ark.  112, 
67  LJtA.  555,  108  Am.  St.  Rep.  21,  83 
S.  W.  333,  3  A.  &  E.  Ann.  Cas.  582. 

The  presumption  that  the  terminal  car- 
rier caused  the  damage  to  a  shipment  re- 
ceived by  the  initial  carrier  in  good  order, 
and  delivered  by  the  terminal  carrier  in 
a  damaged  condition,  has  no  application  to 
a  shipment  of  live  stock  injurea  by  unnec- 
essary delay  in  transportation,  where  there 
is  no  evidence  of  any  negligent  delay  on 
the  part  of  the  terminal  carrier,  and  there 
is  such  evidence  as  respects  preceding  car- 
riers. Houston  &  T.  C.  R.  Co.  v.  Scott,  99 
Tex.  326,  89  S.  W.  763. 

The  presumption  of  fact  against  the  ter- 
minal earner,  that  injuries  to  a  shipment 
occurred  on  its  line,  is  rebutted  where  the 
evidence  fails  to  show  any  negligence  on 
its  part,  by  evidence  which  reasonably  tends 
to  show  that  the  injuries  were  caused  by 
the  negligence  of  the  connecting  line.  Texas 
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&  P.  R.  Co.  T.  Lusk   (Tex.  Civ.  App.)   89 
S.  W.  798. 

Evidence  that  a  shipment  was  received 
by  the  terminal  carrier  in  bad  order  is 
fatal  to  the  existence  of  the  presumption 
that  it  was  received  in  good  order.  Georiria, 
F.  &  A.  R.  Co.  V.  Stanton,  5  Ga.  App.  500, 
6'3  S.  £.  665. 

If  the  terminal  carrier  can  show  that  a 
shipment  was  injured  when  received  by  it, 
it  will  not  be  liable  for  the  injury,  al- 
though it  may  be  unable  to  show  upon 
which  of  the  preceding  carriers  the  injury 
occurred.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Malone 
(Tex.  Civ.  App.)  25  S.  W.  1077. 

The  fair  presumption  is  that  damage  oc- 
curred before  the  goods  came  into  the  pos- 
session of  the  terminal  carrier,  where  the 
only  evidence  on  the  subject  is  the  testi- 
mony of  one  witness,  to  the  effect  that 
from  the  appearance  of  the  goods  the  in- 
jury must  have  happened  at  least  a  week 
before  the  goods  arrived  at  their  destina- 
tion, the  route  being  from  a  point  in  In- 
diana to  Bergen,  New  Jersey,  via  the  Erie 
Railway  Company  as  the  terminal  carrier. 
Hunt  v.  New  York  &  E.  R.  O).  1  Hilt.  228. 

The  presumption  against  the  terminal  car- 
rier delivering  a  car  load  of  fruit  in  a  badly 
damaged  condition  is  overcome  by  evidence 
that  the  fruit  was  loaded  on  April  27th  at 
Glenn,  South  Carolina,  and  was  delivered 
to  the  terminal  carrier  at  Sunbury,  Penn- 
sylvania, on  April  29th,  at  10:20  P.  K.;  that 
the  car  was  examined  five  hours  later,  and 
was  found  to  contain  10,000  pounds  of  ice, 
to  which  500  pounds  were  then  added,  fill- 
ing the  ice  compartments;  and  that  the 
car  arrived  at  final  destination  some  twelve 
houirs  later,  with*  the  fruit  badly  decayed, 
although  the  ice  bunkers  were  then  seven 
eighths  full,  and  the  outside  temperature 
waa  only  about  48  degrees.  Blount  v. 
Pennsylvania  R.  Co.  119  N.  Y.  Supp.  65. 

A  shipper  in  an  action  against  a  terminal 
carrier  delivering  perishable  goods  in  a 
damaged  condition  gains  no  advantage 
from  any  presumption  as  to  the  continu- 
ance of  the  good  condition  in  which  they 
were  delivered  to  the  initial  carrier,  where 
the  ^ods  could  not  have  remained  in  good 
condition  beyond  a  limited  time,  which  was 
nearly  exhausted  before  delivery  to  the  ter- 
minal carrier.  Farmers'  Nursery  Co.  v. 
Cowan,  21  Pa.  Super.  Ct.  192.  In  this  case 
the  evidence  showed  that  the  initial  carrier 
consumed  two  and  three-quarters  days  in 
carrying  a  shipment  of  nursery  stock 
about  50  miles,  leaving  the  terminal  carrier 
but  one  day,  if  it  would  deliver  before  the 
goods  must  have  begun  to  spoil,  to  haul 
the  car  350  miles,*  which  would  take  at 
least  two  or  three  days. 

Evidence  that  goods  were  improperly 
packed,  either  by  the  shipper  or  the  initial 
carrier,  is  sufficient,  in  connection  with  tes- 
timony of  proper  handling  while  in  the  pos- 
session of  the  terminal  carrier,  to  rebut 
any  presumption  of  negligence  on  its  part. 
Texas  &  P.  R.  Co.  v.  Kelly  (Tex.  Civ.  App.) 
74  S.  W.  343. 
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Testimony  that  the  appearance  of  the 
shipment  indicated  that  the  damage  was 
caused  by  improper  storing  or  packing  of 
the  cars  in  which  the  shipment  was  re- 
ceived from  the  initial  carrier,  and  which 
were  not  opened  by  the  terminal  carrier,  is 
sufficient  to  rebut  the  presumption  of  lia- 
bility on  the  part  of  the  terminal  carrier. 
Texas  &  P.  R.  Co.  v.  Warner,  42  Tex.  dv, 
App.  280,  93  S.  W.  489. 

The  presumption  against  the  terminal 
carrier  is  not  modified  or  changed  by  the 
fact  that  instead  of  transferring  the  goods, 
it  transported  them  over  its  line  in  the 
foreign  car  in  which  it  received  them.  Leo 
y.  St.  Paul,  M.  &  M.  R.  Co.  30  Minn.  438, 
15  N.  W.  872. 

The  presumption  against  a  terminal  car- 
rier delivering  goods  in  bad  condition  ob- 
tains even  though  the  goods  are  contained 
in  a  package  locked,  sealed,  or  otherwise 
closed,  or  are  delivered  to  the  terminal 
carrier  in  a  sealed  car.  Colbath  v.  Bangor 
&  A.  R.  Co.  105  Me.  379,  134  Am.  St.  Rep. 
569,  74  Atl.  918. 

The  presumption  against  the  terminal 
carrier  is  not  modified  because  the  ship- 
ment was  transported  in  through  sealed 
cars.  Beede  v.  Wisconsin  C.  R.  Co.  90  Minn. 
36,  101  Am.  St.  Rep.  390,  95  N.  W.  454. 

The  presumption  against  the  terminal 
carrier,  where  one  of  several  cases  forming 
a  shipment  is  missing  at  the  point  of  de- 
livery, is  not  overrome  by  proof  that  the 
car  in  which  the  shipment  was  received 
from  the  preceding  carrier  was  sealed  by 
that  carrier  and  had  no  end  windows, 
where  it  is  not  shown  that  the  seals  were 
sufficient  to  bar  all  access,  and  continued 
unbroken  throughout  the  journey.  Faison 
V.  Alabama  &  V.  R.  Co.  69  Miss.  569,  30 
Am.  St.  Rep.  577,  13  So.  37. 

Evidence  that  a  terminal  carrier  deliver- 
ing a  car  load  shipment  of  household  arti- 
cles with  some  of  the  articles  missing  re- 
ceived the  car  from  its  connecting  carrier 
under  seal,  which  was  not  broken  until 
upon  arrival  at  destination,  when  the  goods 
were  unloaded  into  its  warehouse,  and  were 
afterwards  delivered  to  the  consignee,  does 
not,  as  a  matter  of  law,  rebut  the  presump- 
tion against  such  carrier,  where  the  con- 
signee testified  that  at  least  one  article 
which,  the  testimony  of  the  carrier's  agent 
tended  to  show,  was  taken  from  the  car 
and  into  the  warehouse,  was  never  deliv- 
ered. Lowry  v.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)   70  S.  E.  806. 

This  presumption  against  the  terminal 
carrier  does  not  apply  to  shipments  of  live 
stock,  where  the  shipment  is  accompanied 
by  the  shipper  (Texas  &  P.  R.  Co.  v.  Scog- 
gin,  40  Tex.  Civ.  App.  526,  90  S.  W.  521; 
Texas  &  P.  R.  Co.  v.  Bailey,  43  Tex.  Civ. 
App.  553,  96  S.  W.  1089;  St.  Louis  &  S. 
F.  R.  Co.  V.  Franklin  [Tex.  Civ.  App.]  123 
S.  W.  1150) ;  or  his  agent  (Texas  &  N.  0. 
R.  Co.  v.  Gray,  45  Tex.  Civ.  App.  208,  99 
S.  W.  1125). 

But  the  fact  that  under  the  contract 
between  the  shipper  and  consignee,  to 
which  the  carriers  were  not  parties,  a  per- 
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son  accompanied  a  shipment  of  fruit  to 
care  for  it  in  transit,  does  cot  alter  any 
presumption  which  may  exist,  where  the 
shipment  was  delivered  by  the  terminal  car- 
rier in  a  damaged  condition.  Kemend«  v. 
Fruit  Dispatch  Co.  (Tex.  Civ.  App.)  131 
S.  W.  73.  In  this  case  a  peremptory  in- 
struction in  favor  of  the  terminal  carrier 
was  held  properly  refused  where  the  ship- 
ment was  delivered  to  the  initial  carrier 
in  good  condition,  and  was  in  a  damaged 
condition  when  delivered  by  the  terminal 
carrier,  and  there  was  evidence  tending  to 
show  some  delay  on  the  terminal  carrier's 
line,  as  well  as  improper  handling,  since  the 
vents  and  plugs  in  the  car  were  shown  to 
have  been  closed  on  the  arrival  of  the  first 
car  during  hot  weather,  and  were  open  on 
the  arrival  of  the  last  car  when  the 
weather  was  cold. 

Where  each  one  of  some  50  boxes  of 
oranges  examined  at  the  time  of  delivery 
by  the  first  carrier  to  the  second  shows 
damage,  a  presumption  exists  that  the  re- 
maining 150  boxes  of  the  shipment  were 
in  the  same  condition,  which  relieves  the 
second  carrier  from  responsibility  for  de- 
livery in  a  damaged  condition,  unless  fault 
is  established  on  its  own  part.  Cot4  v. 
Grand  Trunk  R.  Co.  Rap.  Jud.  Quebec,  28 
C.  S.  529. 

A  presumption  against  the  terminal  car- 
rier may  not  be  indulged  if  the  proof  shows 
that  the  goods  were  even  partially  damaged 
while  in  the  possession  of  the  initial  car- 
rier. Southern  R.  Co.  v.  Frank,  5  Ga.  App. 
574,  63  S.  E.  656. 

But  the  presumption  against  the  ter- 
minal carrier  prevents  it  from  complaining 
that  judgment  was  rendered  against  it  for 
one  half  the  damages,  although  there  was 
evidence  that  the  goods  were  damaged  to 
some  extent,  without  showing  how  much, 
when  they  were  received  by  it,  since  such 
evidence  does  not  defeat,  or  in  any  way 
m^et,  the  prima  facie  case  made  out 
against  it.  St.  Louis,  S.  F.  &  T.  R.  Co. 
V.  Fenley   (Tex.  Civ.  App.)   118  S.  W.  845. 

The  burden  resting  on  a  terminal  carrier 
receipting  for  goods  as  in  good  condition, 
to  show  that  the  damage  was  done  by  the 
prior  carriers  (see  supra,  V.  a,  5),  is  not 
discharged  by  showing  that  some  of  the 
damage  was  done  by  such  prior  carriers, 
without  showing  how  much,  and  it  does 
not  matter  that  it  was  established  by  the 
plaint iif's  testimony  that  some  of  the  goods 
were  damaged  before  they  reached  its  line. 
Texas  &  N.  O.  R.  Ck).  v.  Brown  (Tex.  Civ. 
App.)  37  S.  W.  785. 

A  prima  facie  case  against  a  terminal 
carrier  delivering  in  a  damaged  condition 
a  shipment  delivered  to  the  initial  carrier 
in  good  order  is  not  defeated,  or  in  any 
way  met,  by  showing  that  the  goods  were 
damaged  to  some  extent  when  received  by 
it,  without  attempting  to  show  the  extent 
of  the  damage.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Edloff,  89  Tex.  454,  34  S.  W.  414,  35  8. 
W.  145. 

Whether  the  presumption  against  the 
terminal  carrier  was  successfully  rebutted 
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is  a  question  for  the  jury  under  all  the 
evidence.  Vuille  v.  Pennsylvania  R.  Co.  42 
Pa.  Super.  Ct.  667. 

It  is  for  the  trial  court  to  determine  the 
sufficiency,  as  against  this  presumption,  of 
evidence  tending  to  show  that  the  loss  oc- 
curred before  the  goods  reached  the  ter- 
minal carrier's  line.  Jenkins  v.  Atlantic 
Coast  Line  R.  Co.  84  S.  C.  361,  66  S.  E. 
415. 

Charging  the  jury  that  the  terminal  car- 
rier is  liable,  unless  it  ''should  satisfy" 
them  by  the  evidence  that  the  damage  oc- 
curred on  one  of  the  other  connecting  lines, 
places  upon  such  carrier  a  greater  burden 
than  the  law  requires.  Houston  &  T.  C. 
R.  Co.  y.  Everett,  99  Tex.  269,  89  S.  W. 
761. 

And  the  eadstence  of  the  presumption 
against  a  connecting  carrier  which  delivers 
in  bad  condition  a  shipment  shown  to  have 
been  received  by  the  initial  carrier  in  good 
condition  does  not  justify  a  charge  to  the 
jury  that  when  such  prima  facie  case  is 
made  out,  the  burden  is  then  shifted  to 
the  defendant  carrier  to  rebut  the  same 
by  a  preponderance  of  evidence.  Texas  & 
P.  R.  Co.  T.  Rankin  (Tex.  Civ.  App.)  118 
S.  W.  823.  W.  W.  N. 
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CLARENCE  C.  WALLER,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(103  0.  C.  A.  302,  179  Fed.  810.) 

Criminal  law  —  withdrawing  plea  ^ 
discretion. 

1.  There  is  no  abuse  of  discretion  in  re- 
fusing to  permit  an  accused  to  withdraw 
his  plea  of  not  guilty  and  attack  the  in- 
dictment for  duplicity,  where  he  had  been 
permitted  to  witndraw  such  plea  once  to  at*  > 


tack  the  indictment  on  other  grounds,  and 
the  statute  of  limitations  has  run  against 
the  offense  charged. 

Trial  —  indictment  —  daplicity  *  car- 
ing. 

2.  Error  in  refusing  to  permit  an  accused 
to  withdraw  his  plea  of  not  guilty,  in  order 
to  attack  the  indictment  for  duplicity,  is 
cured  by  the  election  of  the  government  to 
dismiss  all  but  one  charge. 

Criminal   law   —   Impeaclilng   accused 
—  feigning  Insanity. 

3.  On  the  second  trial  of  one  accused  of 
crime,  the  prosecution  may  show  by  cross- 
examination  of  accused  that  on  his  first 
trial  he  feigned  insanity  in  the  presence  of 
the  jury,  as  tending  to  affect  his  credibility 
because  of  the  fraud,  and  as  tending  to  show 
consciousness  of  guilt,  and,  on  his  denial  of 
the  fact,  may  impeach  him  by  other  wit- 
nesses. 

(June  8,  1910.) 

ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  Western  District 
of  Arkansas  to  review  a  judgment  convict- 
ing defendant  of  violating  the  postal  laws. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Adams,  Cir- 
cuit Judges,  and  Amidon,  District  Judge. 

Mr.  F.  A.  Tonmans,  with  Mr.  Freder- 
ick W.  Lehmann,  for  plaintiif  in  error. 

Messrs.  John  S.  Worthlngton  and  Ira 
D.  Oglesby,  for  defendant  in  error: 

The  court  committed  no  reversible  error 
in  refusing  to  permit  defendant  to  with- 
draw his  plea  of  not  guilty. 

1  Bishop,  New  Crim.  Proe.  |  443;  10 
Enc.  PI.  &  Pr.  p.  563;  State  ▼.  Bean,  77 
Me.  486;  Com.  v.  Dean,  109  Mass.  340; 
State  ▼.  Merrill,  44  N.  H.  624;  Cam.  v. 
Holmes,  119  Mass.  195;  State  v.  Wood,  13 
Minn.  121,  Gil.  112;  United  States  y.  Scott, 
4  Biss.  29,  Fed.  Cas.  No.  16,241. 


Note, -^  Right   of  proaecutlon   to  show 
feigned  insanity. 

The  decision  in  Waller  v.  United  States. 
holding  on  a  second  trial  that  on  cross-ex- 
amination the  accused  mi^ht  be  asked  if 
he  did  not  feign  insanity  before  the  court 
and  jury  on  the  previous  trial,  in  which  in- 
sanity was  set  up  as  a  defense,  is  in  accord 
with  numerous  cases  admitting  evidence  of 
similar  character  for  the  purpose  of  show- 
ing consciousness  of  guilt. 

Thus,  for  example,  the  following  evidence 
has  been  held  admissible:  Subornation  of 
witnesses  by  defendant  (Egan  v.  Bowker,  5 
Allen,  449;  United  States  Brewing  Co.  v. 
Ruddy,  203  III.  306,  67  N.  E.  799);  at- 
tempts by  defendant  to  influence  witnesses 
and  jurors  (McHugh  v.  McHugh,  186  Pa. 
197,  41  L.R.A.  805.  65  Am.  St.  Rep.  849, 
40  Atl.  410;  People  v.  Marion.  29  Midi. 
31) ;  attempt  by  defendant  to  bribe  officer 
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making  arrest  (Com.  v.  Wallace,  123  Mass. 
400). 

The  only  ease  disclosed  passing  on  the 
right  of  the  prosecution  to  show  feigned  in- 
sanity is  Basham  v.  Com.  87  Ky.  440, 9  S.  W. 
284.  In  that  case,  which  was  a  trial  for 
rape,  evidence  by  the  jailer  that  shortly  after 
the  defendant  was  put  in  jail,  he  was  guilty 
of  such  conduct  as  indicated  that  he  was 
feigning  insanity,  was  held  admissible.  The 
court  said:  "It  is  competent  for  the  com- 
monwealth to  prove  that  the  accused,  after 
committing  the  act,  or  having  been  accused 
of  it,  fled  or  concealed  himself,  or  was  guil- 
ty of  any  other  conduct  inconsistent  with 
his  innocence.  If  the  appellant  did  feign  in- 
sanity, the  jury  had  a  right  to  infer  from 
that  fact  that  he,  having  no  meritorious  de- 
fense, proposed  to  fix  up  a  spurious  de- 
fense, as  the  only  available  one  against  the 
truth  of  the  charge;  and  such  conduct  being 
inconsistent  with  innocence,  it  was  proper 
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The  scope  of  cross-examination  is  com- 
prehensive and  it  was  entirely  proper  for 
defendant  to  be  examined  upon  the  subject 
of  feigning  insanity. 

3  Enc.  £v.  p.  003;  Com.  v.  Mullen,  07 
Mass.  545;  1  Roscoe,  Crim.  £v.  30,  31; 
Hauoff  V.  State,  37  Ohio  St.  178,  41  Am. 
Rep.  406;  Yanke  v.  State,  51  Wis.  464,  8  N. 
W.  276;  People  v.  Casey,  72  N.  Y.  303; 
Wroe  V.  State,  20  Ohio  St.  460;  People  ex 
rel.  i'helps  v.  Oyer  &  Terminer  Ct.  83  N. 
Y.  436;  People  ▼.  Clark,  102  N.  Y.  735,  8 
N.  E.  38;  People  v.  Hooghkerk,  06  N.  Y. 
140;  Territory  v.  O'Hare,  1  N.  D.  30,  44 
N.  W.  1003;  Disque  v.  State,  49  N.  J.  L. 
240,  8  Atl.  281;  People  v.  Crapo,  76  N.  Y. 
288,  32  Am.  Rep.  302;  State  v.  Pfefferle, 
36  Kan.  00,  12  Pac.  406;  People  v.  Arnold, 
43  Mich.  303,  38  Am.  Rep.  182,  5  N.  W. 
385;  Toler  v.  State,  16  Ohio  St.  583;  State 
V.  Duncan,  7  Wash.  336,  38  Am.  St.  Rep. 
888,  35  Pac.  117;  Basham  v.  Com.  87  Ky. 
440,  0  S.  W.  284;  1  Bishop,  New  Crim. 
Proc.  §  1063;  State  v.  Ward,  61  Vt.  153, 
17  Atl.  483,  8  Am.  Crim.  Rep.  207;  State 
V.  Williams,  27  Vt.  724;  Wharton,  Crim. 
Law,  715,  716;  1  Bishop,  New  Crim.  Proc. 
§  1182;  2  Russell,  Crimes,  720,  730;  Under- 
bill, Ev.  §  61;  30  Am.  &  Eng.  Enc.  Law, 
p.  1162;  State  v.  Abbott,  65  Kan.  130,  60 
Pac.  160;  State  v.  Stewart,  65  Kan.  371, 
60  Pac.  335;  Kimbrell  v.  State,  130  Ala. 
40,  30  So.  464;  Underbill,  Crim.  Ev.  §  118, 
p.  147;  Burris  v.  State,  38  Ark.  221. 

Amidon,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  was  convicted  under  an 
indictment  which  charged  the  using  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, in  violation  of  §  5480,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1001,  p.  3606),  and  the 
crime  of  conspiring  to  commit  an  offense 


against  the  United  States,  in  violation  of 
§  5440  (page  3676).  The  indictment  was 
therefore  subject  to  attack  for  duplicity. 
The  defendant  asked  leave  to  withdraw  his 
plea  of  not  guilty,  for  the  purpose  of  inter- 
posing this  objection,  which  the  court  de- 
nied, and  this  ruling  is  assigned  as  error. 
The  defendant  was  once  before  tried  on  the 
same  indictment  and  convicted;  but  the 
conviction  was  set  aside  by  this  court. 
Lemon  v.  United  States,  00  C.  C.  A.  617, 
164  Fed.  053.  Previous  to  that  trial  lie 
had  been  permitted  to  withdraw  his  plea 
of  not  guilty,  in  order  that  he  might  at- 
tack  the  indictment  both  by  demurrer  and 
motion  to  quash.  The  objections  wer&  heard 
and  overruled,  and  the  defendant  then  re- 
newed his  plea  of  not  guilty.  At  the  time 
of  the  second  trial,  the  statute  of  limita- 
tions had  run  against  the  offenses.  If  the 
motion  to  quash  had  been  permitted  and 
sustained,  no  second  indictment  could  have 
been  found.  -  W^e  think  the  trial  court  ex- 
ercised a  sound  discretion  in  refusing  the 
motion.  It  is  also  true  that  every  just 
ground  of  complaint  against  the  ruling  was 
removed  by  the  voluntary  election  of  the 
government  to  dismiss  the  prosecution  as  to 
§  5440,  thus  leaving  the  indictment  to 
stand  as  a  charge  of  violating  §  5480  alone. 
A  more  serious  error  is  assigned  to  the 
ruling  of  the  court  permitting  the  defend- 
ant, while  under  cross-examination,  to  be 
asked  whether  or  not  on  the  first  trial  he 
did  not  feign  insanity  in  the  presence  of 
the  court  and  jury.  This  evidence  was  re- 
ceived both  as  affecting  the  credibility  of 
the  defendant  as  a  witness,  and  as  tend- 
ing to  show  his  guilt  of  the  offense  charged. 
It  was  objected  to  not  only  as  improper 
cross-examination,  but  as  incompetent,  ir- 
relevant, and  immaterial  for  any  purpose. 
The   defendant  denied   that  he   feigned    in- 


for  the  jury  to  consider  it  for  what  it  was 
worth." 

In  People  v.  Arnold,  43  Mich.  303,  38 
Am.  Rep.  182,  5  N.  W.  385,  it  was  held 
that  evidence  given  by  the  defendant  on  a 
former  trial  for  larceny,  whereby  he  at- 
tempted to  explain  his  presence  at  a  certain 
place,  might  be  introduced  by  the  prosecu- 
tion and  shown  to  be  false.  The  court  said : 
"It  was  never  doubted  that  the  conduct  of  a 
suspected  party,  when  charged  with  a 
crime,  may  be  put  in  evidence  against  him 
when  it  is  such  as  an  innocent  man  would 
not  be  likely  to  resort  to.  Thus,  it  may 
be  shown  that  'he  made  false  statements  for 
the  purpose  of  misleading  or  warding  off 
suspicion.  Though  these  are  by  no  means 
conclusive  of  guilt,  they  may  strengthen  the 
inferences  arising  from  other  facts.  .  .  . 
So  it  may  be  shown  that  the  accused  fled 
to  escape  arrest,  or  broke  jail,  or  attempted 
to  do  so,  .  .  .  or  offered  a  bribe  for  his 
liberty  to  his  keeper.  •  •  •  These  are 
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familiar  cases  and  rest  in  soun^  reason. 
But  the  case  of  deliberate  fabrication  of 
evidence,  or  of  attempt  in  that  direction, 
would  seem  to  be  still  plainer.  In  People 
V.  Marion,  20  Mich.  30,  an  objection  to  evi- 
dence that  the  defendant  had  attempted  to 
tamper  with  a  witness  and  with  the  jury 
was  thought  so  manifestly,  baseless  that  it 
could  scarcely  be  made  seriously.  In  Com. 
V.  Webster,  Bemis'  Report,  210,  anonymous 
letters  written  b}*  defendant  to  mislead  the 
officers  were  received  as  bearing  upon  his 
guilt.  All  these  attempts  to  avoid  a  trial, 
to  evade  conviction  by  frauds  upon  the  law, 
or  to  lead  suspicion  and  investigation  in 
some  other  direction  bv  false  or  covert  susr- 
gestions  or  insinuations,  are  so  imlike  the 
conduct  of  innocent  men  that  they  are  just- 
ly resfarded  as  giving  some  evidence  of  a 
consciousness  of  guilt.  They  do  not  prove 
it,  but  the  jury  are  entitled  to  consider  and 
weigh  them  in  connection  with  the  more  di- 
rect evidence."  J.  T.  W. 
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sanity,  and  the  government  was  permitted 
to  show  his  demeanor  by  other  witnesses, 
both  in  the  presence  of  the  jury  and  out 
of  its  presence.  At  the  first  trial  he  inter- 
posed-his  insanity  as  a  defense. 

By  the  great  weight  of  authority,  lay- 
men may  testify  on  the  issue  of  insanity, 
describing  not  only  the  demeanor  of  the  al- 
leged insane  person,  but  also  expressing 
their  opinion  as  to  the'  state  of  his  mind. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop,  111 
U.  S.  612,  28  L.  ed.  536,  4  Sup.  Ct.  Rep. 
633;  Wigmore,  Ev.  §  1938.  The  jury  may, 
of  course,  trust  such  evidence,  and  yet  it 
is  now  urged  that  the  jury  may  not,  like 
other  laymen,  observe  the  party's  demeanor 
in  court,  and  trust  the  evidence  of  their 
own  senses.  The  law  is  not  thus  impracti- 
cal. The  testimony  of  lay  witnesses,  as 
compared  to  the  direct  observation  of  the 
jury,  is  secondary,  and  is  subject  to  all  the 
errors  that  are  inseparable  from  the  re- 
port of  past  observations.  If  the  jury  may 
be  guided  by  the  account  which  lay  wit- 
nesses give  of  their  past  observations,  they 
certainly  may  rely  upon  the  direct  and  pri- 
mary evidence  of  their  own  senses.  Such 
has  been  the  law  from,  at  least,  the  time 
of  Lord  Hale.  The  authorities  are  referred 
to  by  Mr.  Wigmore  in  his  scholarly  work 
on  Evidence  at  §  1160.  On  an  issue  of  in- 
sanity, courts  have  insisted  upon  the  pres- 
ence of  the  person  whose  mental  state  is 
under  investigation,  and  have  regarded  his 
demeanor  as  a  primary  source  of  informa- 
tion. It  may  be  that  in  the  earlier  cases 
insanity  was,  as  a  rule,  madness,  and  de- 
meanor would  thus  be  a  more  conspicuous 
revelation.  It  is,  however,  impossible  to 
draw  a  line  between  the  different  grades  of 
insanity,  and  say  that  demeanor  as  to  one 
may  be  considered,  and  as  to  another  should 
be  rejected.  Whenever  necessary,  such  evi- 
dence will  be  supplemented  not  only  by  the 
testimony  of  medical  experts,  but  also  by 
the  evidence  of  laymen  who  have  had  an 
opportunity  to  observe  the  person's  con- 
duct under  more  varied  and  normal  condi- 
tions than  would  be  possible  in  the  court- 
room. The  fact,  however,  that  other  sources 
of  information  are  desirable,  does  not  ren- 
der the  primary  source  of  personal  observa- 
tion by  the  jury  incompetent. 

The  demeanor  of  the  defendant  is  not 
only  proper  evidence,  but  it  is  impossible  to 
prevent  the  jury  from  observing  and  being 
influenced  by  it.  It  is  therefore  better  that 
jurymen  should  have  the  aid  of  counsel 
and  the  supervision  of  the  court  in  inter- 
preting such  evidence,  rather  than  be  left 
to  their  own  unguided  impressions.  The 
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decision  of  Purdy  v.  People,  140  111.  40, 
29  N.  E.  700,  may  be  sound  as  to  the  in- 
struction there  under  review,  for  it  failed 
to  present  the  subject  to  the  jury  witli 
such  explanations .  as  ought  always  to  be 
made.  The  general  observations  of  tlie 
court,  however,  that  the  demeanor  of  a  do- 
fendant  in  the  presence  of  the  jury  can- 
not  be  considered,  do  not  seem  to  us  con- 
sistent with  a  practical  administration  of 
the  law  or  with  the  weight  of  authority. 
Boykin  v.  People,  22  Colo.  496,  45  Pac.  419; 
Wigmore,  Ev.  §  274.  It  is  truthfully  said 
by  learned  counsel  that  there  is  no  stand- 
ard as  to  how  a  defendant  upon  trial  for 
an  infamous  crime  ought  to  demean  him- 
self; that  exhibitions  of  shame,  tempera- 
ment, and  nervous  strain  are  likely  to  be 
interpreted  as  signs  of  a  guilty  conscience. 
The  same  observation,  however,  may  be 
made  as  to  a  person's  demeanor  when  ar- 
rested or  suddenly  charged  with  crime. 
There  is  no  standard  as  to  how  a  person 
ought  to  behave  under  such  circumstances. 
Conduct  will  vary  according  to  sex,  age, 
temperament,  and  past  experience.  Still, 
demeanor  on  such  occasions  has  always 
been  held  competent  evidence  as  bearing  on 
the  question  of  the  defendant's  conscious- 
ness  of  g^ilt.  With  a  proper  explanation  of 
all  the  circumstances,  it  may  be  safely  left 
to  the  jury.  The  same  is  true  as  to  a  de- 
fendant's demeanor  in  the  courtroom  while 
undergoing  a  trial  for  crime.  His  de- 
meanor, standing  alone  and  unexplained, 
might  be  a  wholly  untrustworthy  source  of 
information;  but  when  taken  in  connection 
with  all  the  circumstances  developed  upon 
such  a  trial,  it  affords  a  valuable  element 
in  passing  upon  the  question  of  guilt  or 
innocence. 

Upon  the  first  trial  the  defendant  inter- 
posed as  one  of  his  defenses  hit<  own  in- 
sanity at  the  times  referred  to  in  the  in- 
dictment. It  was  possible  for  him  to  carry 
on  a  pantomime  in  the  presence  of  the  jury 
in  support  of  that  defense.  Its  success 
would  depend  in  large  measure  upon  his 
skill.  Such  demeanor  would  be  intended 
to  influence  the  jury,  and  if  skilfully  per- 
formed would  be  successful.  Can  it  be 
said  that  the  government  would  not  be  en- 
titled to  show,  as  bearing  on  the  issue  of 
insanity,  that  the  defendant's  conduct  while 
out  of  the  presence  of  the  jury  was  wholly 
inconsistent  with  his  demeanor  in  their 
presence?  On  the  issue  of  insanity  the  de- 
meanor of  the  defendant  is  surely  competent 
evidence,  and  why  should  demeanor  in  the 
courtroom  be  excepted  from  all  the  other 
experiences  of  life?     If  the  defendant  may 
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play  the  madman  in  the  presence  of  the 
jury  for  the  purpose  of  influencing  their 
verdict,  there  is  no  sound  reason  why  the 
government  may  not  answer  such  evidence 
by  showing  that  his  demeanor  while  out  of 
the  presence  of  the  jury  is  that  of  a  per- 
fectly rational  person. 

Such  being  the  situation  as  to  the  orig- 
inal trial,  what  were  the  rights  of  the 
government  on  the  second  trial  7  If  the 
defendant  feigned  insanity  in  the  presence 
of  the  jury  in  support  of  that  defense  up- 
on the  first  trial,  his  conduct  may  be  re- 
garded in  two  lights:  First,  it  was  a 
species  of  fraud  perpetrated  by  him  in  the 
very  action  as  to  which  he  was  upon  trial. 
Having  taken  the  stand  as  a  witness  in  his 
own  behalf,  it  was  open  to  the  government, 
for  the  purpose  of  affecting  his  credibility, 
to  show  that  in  his  defense  he  had  been 
guilty  of  fraud.  People  v.  Arnold,  43  Mich. 
303,  38  Am.  Rep.  182,  5  N.  W.  385.  Such 
examination  is  one  of  the  commonest  forms 
of  impeachment.  Second,  feigning  insanity 
in  the  presence  of  the  jury  would  be  a 
species  of  fabrication  of  evidence,  and  might 
be  shown  as  indicating  that  the  defendant 
was  himself  conscious  of  his  own  guilt,  and 
that  his  defense  could  not  be  made  out  by 
a  production  of  the  truth.  Such  evidence 
has  always  been  held  admissible  upon  the 
trial  of  a  criminal  charge.  Basham  v.  Com. 
87  Ky.  440,  9  S.  W.  284.  Other  authorities 
are  collected  in  Wigmore  on  Evidence, 
§  278.  It  is  quite  true  that  feigning  in- 
sanity is  a  thing  in  itself  less  easy  of  proof 
than  the  alteration  of  records  or  the  spirit- 
ing away  of  witnesses.  That  circumstance, 
however,  goes  to  the  weight  of  tlie  evidence 
rather  than  its  admissibility.  The  testi- 
mony in  this  case  tended  to  show  that  on 
the  first  trial  the  defendant  for  days  car- 
ried on  a  pantomime  in  the  presence  of  the 
jury  in  support  of  his  defense  of  insanity. 
The  witnesses  state  that  he  came  into  the 
courtroom  from  time  to  time  and  refused 
to  recognize  his  wife  or  confer  with  his 
counsel,  and  took  no  apparent  interest  in 
the  proceeding,  but  sat  in  one  place  lock- 
ing steadfastly  out  of  the  window  at  a 
certain  point;  whereas,  when  he  was  out  of 
the  courtroom  his  conduct  and  conversation 
were  normal.  The  defendant  explained  his 
demeanor  as  due  to  sickness  and  the  strain 
of  the  trial.  We  think  the  whole  subject 
was  open  to  investigation  by  cross-examina- 
tion. If  defendant's  demeanor  was  wilfully 
assumed  in  support  of  his  defense  of  in- 
sanity, it  tended  to  show  that  he  was  both 
untrustworthy  as  a  witness  and  was  con- 
scious of  his  own  guilt. 

The  judgment  should  be  affirmed* 
31  L.R.A.(N.S.) 
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CITY  OF   CAMILLA   et   aL 

.     (134  6a.  560,  68  S.  E.  472.) 

Constltntional  law  *  Ice  plant  —  opera- 
tion by  municipal  corporation. 

1.  The  act  of  the  general  assembly  (Acta 
1907,  p.  505)  chartering  the  city  of  Camilla 
provided  in  the  28th  paragraph  of  §  21 
that  the  city  should  have  the  power  "to  ac- 
quire by  purchase  or  otherwise,  own,  and 
equip  ice  plants  and  cold  storage  plants,  in 
connection  with  waterworks  system  of  said 
city  or  otherwise,  and  to  do  and  perform 
all  acts,  in  connection  with  ownership  and 
operation  of  and  conduct  of  same,  ordinari- 
ly incident  to  the  operation  and  conduct  of 
the  same,  and  to  issue  bonds  of  said  city 
for  the  purpose  of  acquiring,  owning,  and 
equipping  or  operating  said  plants."  An  or- 
dinance passed  by  the  municipal  authori- 
ties calling  an  election  for  the  purpose  of 
having  determined  the  question  whether 
or  not  bonds  of  the  municipality  should  be 
issued  provided:  "Said  bonds  to  be  issued 
for  the  purpose  of  procuring  the  sum   of 

Headnotes  by  Holden,  J. 

Note.  ^  Rights  of  municipal  corpara' 
tion  to  engage  in  enterprises  general^ 
ly  regarded  as  of  a  private  character. 

This  note  is  intended  to  include  only 
those  cases  wherein  a  municipal  corpora- 
tion attempted  to  engage  in  some  business 
or  enterprise  which  is  usually  conducted  by 
a  private  individual  or  corporation,  and  in 
which  it  is  generally  *  considered  the  public 
as  a  whole  has  not  a  special  interest;  or,  to 
state  it  from  the  opposite  view  point,  those 
cases  are  not  intended  to  be  included  in 
which  it  appeared  that  the  municipal  cor- 
poration attempted  to  engage  in  some  quasi 
public  business  or  enterprise.  The  cases 
therefore  excluded  are  such  as  concern  the 
municipal  ownership  or  operation  of  elec- 
tric light  or  gas  plants,  waterworks,  fer- 
ries, wharves  and  docks,  markets,  toll 
bridges  and  toll  roads,  street  railroads,  and 
railroads.  Those  cases  are  also  excluded 
which  concern  the  appropriation  of  money 
for  public  entertainment,  or  the  entertain- 
ment of  conventions  or  other  visitors  to 
the  city,  or  the  question  whether  municipal 
aid  may  be  given  manufacturing  concerns  or 
other  corporations,  whether  private  or 
quasi  public. 

The  power  of  a  municipal  corporation  to 
own  electric  light  plant  is  discussed  in  a 
note  to  Posey  v.  North  Birmingham,  15 
L.R.A.(N.8.)    711. 

A  note  to  State  ex  rel.  Hallauer  v.  Gos- 
nell,  61  L.R.A.  33,  discusses  the  establish- 
ment and  regulation  of  municipal  water 
supply. 

The  power  of  a  municipal  corporation  to 
operate  or  lease  a  ferry  is  discussed  in  a 
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$12,000,  which  sum  is  to  he  used  as  follows: 
The  same  to  be  used  in  acquiring,  equipping, 
enlarging,  and  repairing  the  electric  and 
waterworks  plant  and  system,  and  acquir- 
ing additional  real  estate  upon  which  to 
locate  and  operate  ^  said  .  plant,  and  in  ac- 
quiring, establishing,  equipping,  and  operat- 
ing an  ice  plant  in  connection  with  the 
waterworks  and  electric  lights  and  other 
public  utilities  of  the  city  of  Camilla.'*  Held, 
the  operation  of  an  ice  plant  by  the  mu- 
nicipal authorities  of  the  city  of  Camilla,  in 
connection  with  the  electric  light  and  water- 
works plant,  for  the  purpose  of  furnishing 
ice  to  the  inhabitants  of  the  city,  is  not  in 
violation  of  paragraph  2,  §  1,  art  1,  or  of 
paragraph  3,  §  1,  art.  1,  or  of  paragraph  25, 
§  l,art.  1  of  the  Constitution  of  this  state, 
or  otherwise  illegal;  and  the  issuance  of 
bonds  by  such  municipality  to  raise  money 


to  establish  and  operate  such  ice  plant  was 
not  illegal,  where  the  assent  of  two  thirds 
of  the  qualified  voters  of  the  city  had  been 
obtained  at  an  election  held  for  the  purpose 
of  determining  whether  or  not  such  bonds 
should  be  issued. 

Municipal  corporatioii  *  bonds  *  vali- 
dation —  subsequent  attack. 

2.  After  a  judgment  was  rendered  con- 
firming and  validating  the  issuance  of  the 
bonds  in  proceedings  had  under  the  valida- 
tion act  of  1897  (Acts  1897,  p.  82),  citi- 
zens and  taxpayers  of  the  municipality 
could  not  for  the  first  time  attack  the  judg- 
ment on  the  ground  that  the  money  to  be 
raised  from  a  sale  of  the  bonds  was  to  be 
used  for  different  purposes;  and  "neither 
said  ordinance,  nor  the  published  notice  of 
the  election  published  in  pursuance  thereof, 
provided  or  gave  the  voters  of  said  city  any 


note  to   Sistersville   Ferry   Co.  v.   Russell, 
otf    L.KJL.  622. 

The  building  of  wharves  by  a  municipal 
corporation  is  discussed  in  a  note  to  Madi- 
son V.  Mayers,  40  L.R.A.  646. 

A  note  to  Brooks  v.  Brooklyn,  20  L.R.A. 
(K.S.)  426,  discusses  the  poMt^er  of  a  mu- 
nicipality to  construct  assembly,  conven- 
tion, exhibition,  or  amusement  hall. 

For  right  of  municipality  to  make  profit 
from  its  water  or  light  plant,  see  note  to 
Twitchell  v.  Spokane,  24  L.R.A.(N.S.) 
290. 

The  power  of  the  legislature  to  author- 
ize counties  or  other  political  divisions  to 
build,  purchase^  or  operate  railroad  or 
street  railway,  as  affected  by  limitations 
or  restrictions  on  power  to  aid  private  en- 
terprise, is  discussed  in  a  note  to  Atkinson 
V.  Ada  County,  28  L.R.A.(N.S.)    412. 

A  note  dealing  generally  with  the  public 
purposes  for  which  money  may  be  appro- 
priated or  raised  by  taxation  may  be  found 
attached  to  Daggett  v.  Colgan,  14  L.RA. 
474. 

The  right  of  a  municipal  corporation  to 
rent  public  property  not  needed  for  public 
use  is  reserved  for  a  future  note.  See  note 
to  Gottlieb-Knabe  &  Co.  v.  Macklin,  — 
L.R.A.(N.S.)  — .  The  power  of  a  school 
board  to  make  use  of  or  lease  property  for 
other  than  school  purposes  is  also  intend- 
ed for  future  annotation.  See  note  to  Her- 
ald ▼.  Board  of  Education,  —  L.R.A.(N.S.) 

• 

Although  every  effort  has  been  made  to 
make  this  note  exhaustive,  it  may  be  that, 
owing  to  the  wide  variety  of  ways  in  which 
the  question  may  arise,  an  occasional  case 
may  have  been  overlooked. 

Ice. 

HoLTON  y.  Camilla,  so  far  as  an  ex- 
tended search  has  revealed  at  least,  seems 
to  be  a  case  of  first  impression  passing  on 
the  question  whether  a  municipal  corpora- 
tion may  properly,  as  a  municipal  function, 
conduct  an  ice  plant.  But  see,  under  the 
subdivision  of  'Tlumbing,"  the  quotation 
from  Keen  v.  Waycross,  infra,  where  the 
court  seems  to  have  held  up  as  an  absurdi- 
31  L.R.A(N.S.) 


ty  the  idea  that  a  city  might  embark  in 
the  ice  business  as  an  incident  to  its  right 
to  supply  good  drinking  water. 

Liquor  dispensaries. 

In  Leesburg  v.  Putnam,  103  Ga.  110,  68 
Am.  St.  Rep.  80,  29  S.  E.  602,  where  the 
question  arose  whether  a  municipal  corpora- 
tion could  conduct  a  dispensary,  the  court, 
after  coming  to  the  conclusion  that  it  did 
not  follow  that  where  a  municipal  corpora- 
tion had  the  "power  to  license  and  regu- 
late the  management  of  barrooms,  saloons, 
etc.,"  it  had  the  right  to  operate  a  dispensa- 
ry, continued:  "Neither  can  the  power  to 
operate,  a  dispensary  be  drawn  from  what 
is  known  as  the  'general  welfare  clause,' 
because  it  is  not  ordinarily  within  the 
power  of  a  municipal  corporation  to  engage 
directly  in  any  commercial  enterprise. 
Such  powers  only  as  are  usually  incidftnt 
to  municipal  corporations  are  those  which 
can  be  exercised  under  the  authority  of  the 
general  welfare  clause.  It  is  only  when  the 
general  assembly  sees  proper  to  delegate  to 
a  municipal  corporation  the  right  to  engage 
in  that  which  would  ordinarily  be  the  busi- 
ness of  an  individual,  and  not  the  business 
of  the  public,  that  the  corporation  can  ex- 
ercise such  power.  It  is  only  under  the 
exercise  of  the  police  power  that  this  can 
be  done  in  any  case,  and  the  sovereign  power 
of  the  state  must  determine  in  each  in- 
stance whetlier  it  is  for  the  peace,  good 
order,  and  welfare  of  the  state  that  a  par- 
ticular business  shall  be  operated  directly 
by  the  state  or  one  of  its  municipal  cor- 
porations. The  fact  that  the  dispensaries 
established  and  in  operation  within  the 
limits  of  this  state  have  been  established 
in  pursuance  of  express  authority  delegated 
in  the  charter  of  the  particular  town  evi- 
dences that  it  is  the  judgment  of  the  gen- 
eral assembly  that  express  power  is  neces- 
sary for  such  purpose." 

So,  in  Barnesville  v.  Murphev,  113  Ca. 
779,  39  S.  E.  413,  it  was  held  that,  under 
a  legislative  provision  declaring  that  the 
municipal  authorities  of  a  certain  city  shall 
have  power  and  authority  to  resfulate  and 
control  the  sale  therein  of  spirituous  and 
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opportunity  to  vote  for  or  against  the  bonds 
for  each  of  said  specified  purposes  separate- 
ly, and  hence  said  ordinance  and  said  notice 
did  not  call  and  give  notice  of  respectively 
as  to  each  of  said  debts  and  purposes  of  an 
election  'for  that  purpose/  as  required  by 
the  Constitution  of  the  state  of  Georgia 
embodied  in  Code,  §  5893." 

Previous   holding  *  realHrmance. 

3.  Upon  a  review  of  the  case  of  Lippitt 
V.  Albany,  131  Ga.  629,  63  S.  E.  33, 
the  rulings  therein  made  are  reaffirmed. 

(June  14,  1910.) 

ERROR  to  the  Superior  Court  for  Mitchell 
County  to  review  a  judgment  in  defend- 
ants' favor  in  a  suit  to  enjoin  the  issuance 
and  sale  of  certain  municipal  bonds.  Af- 
firmed. 

Statement  by  Holden,  J.: 

The  plaintiffs  in  error,  as  citizens  and  tax- 
payers of  the  city  of  Camilla,  filed  their 
equitable  petition,  against  the  city  and  its 


mayor  and  aldermen,  to  enjoin  the  iaasuance 
and  sale  of  certain  bonds  which  had  been 
authorized  to  be  issued  at  an  election  held 
for  that  purpose.  A  judgment  conflrmin;^ 
and  validating  the  issuance  of  the  bonds 
had  previously  been  rendered  in  proceedings 
had  under  the  act  of  1%U7  (Acts  1897,  p. 
82).  In  the  equitable  petition  for  an  in- 
junction, the  plaintiffs  attacked  the  consti- 
tutionality of  this  act.  They  further  con- 
tended that  the  judgment  validating  the 
bonds  was  illegal  for  various  reasons,  even 
if  the  act  of  189r  was  constitutional.  To 
the  order  of  the  court  refusing  an  inter- 
locutory injunction,  the  plaintiffs  excepted. 
The  ordinance  calling  the  election  for  the 
purpose  of  having  determined  the  question 
whether  or  not  bonds  should  be  issued  pro- 
vided: "Said  bonds  to  be  issued  for  the  pur- 
pose of  procuring  the  sum  of  $12,000,  which 
sum  is  to  be  used  as  follows:  The  same  to 
be  used  in  acquiring,  equipping,  enlarging, 
and  repairing  the  electric  and  waterworks 


malt  liquors,  wine,  and  ciders  for  medicina.1, 
ntechanical,  and  sacramental  purposes  only, 
such  authorities  have  no  power  to  embark 
the  city  upon  its  own  account  in  the  busi- 
ness of  buying  and  selling  such  liquors. 

Neither  is  the  right  to  establish  a  dis- 
pensary for  the  sale  of  intoxicating  liquors 
conferred  upon  a  municipality  by  a  charter 
provision  giving  it  exclusive  power  to  con- 
trol and  direct  the  sale  of  liquors  within 
its  limits,  especially  when  the  county  in 
which  the  dispensary  is  located  had,  prior 
to  its  establishment,  adopted  the  local  op- 
tion law  prohibiting  the  sale  of  liquors  in 
that  county.  Lofton  v.  Collins,  117  Ga.  434, 
61  L.R.A.  150,  43  S.  E.  708. 

However,  the  establishment  of  dispensa- 
ries by  a  municipality  for  the  sale  of  intoxi- 
cating liquors,  under  the  management  of 
agents  or  oflficials  created  for  this  purpose, 
may  be  authorized  by  the  legislature  as  a 
valid  exercise  of  the  police  power,  and  the 
monopoly  or  exclusive  privilege  thereby  con- 
ferred upon  the  municipal  corporation  does 
not  violate  the  constitutional  provision  pro- 
hibiting irrevocable  grants  of  special  privi- 
leges or  immunities.  Plumb  v.  Christie,  103 
Ga.  686,  42  L.R.A.  181,  30  S.  E.  759. 

So,  in  Farmville  v.  Walker,  101  Va.  323, 
61  L.R.A.  125,  99  Am.  St.  Rep.  870,  43  S. 
E.  558,  it  was  held  that  the  le^slature  may 
permit  a  town  to  establish  a  dispensary  for 
the  exclusive  sale  of  ardent  spirits,  althouj2:h 
in  so  doing  it  may  render  necessary  the 
expenditure  of  money,  and  ultimately  the 
imposition  .of  'a  tax. 

The  validity  of  the  Alabama  statute  au- 
thorizing municipal  and  other  subdivisions 
of  the  state  to  buy  and  sell  certain  liquors, 
and  further  to  regulate  or  prohibit  the  sale 
of  such  liquors,  was  upheld  in  Sheppard  v. 
Dowling.  127  Ala.  1,  85  Am.  St.  Rep.  68, 
28  So.  791.  The  court,  after  answering 
many  constitutional  and  other  objections  to 
the  act,  for  example,  that  it  was  an  act 
ai  L.R.A.(N.S.) 


for  raising  revenue,  and  that  it  contravened 
the  constitutional  provision  forbidding 
states  to  be  interested  in  any  private  or 
corporate  enterprise,  took  occasion  to  say 
that  it  was  entirely  competent  for  the  gen- 
eral assembly  to  authorize  towns  and  coun- 
ties to  carry  on  the  liquor  trafi[ic,  as  an 
incident  to  the  regulation  of  that  trafiSc, 
provided  for  by  the  act. 

That  it  was  within  the  power  of  a  mu- 
nicipal corporation  to  conduct  a  liquor  dis- 
pensary, pursuant  to  the  statute  noted  in 
the  above  case,  was  also  recognized  in 
Equitable  Loan  &  Secur.  Co.  v.  Edwards- 
ville,  143  Ala.  182,  111  Am.  St.  Rep.  34. 
38  So.  1016,  where  it  was  held  that  a  stock 
of  liquors  owned  and  used  by  a  municipali- 
ty as  stock  in  trade  in  conducting  and  car- 
rying on  a  dispensary  was  property  used 
for  municipal  purposes,  within  the  mean- 
ing of  a  statute  exempting  property  so  used 
from  levy  and  sale  under  execution.  The 
court  took  occasion  to  say:  "We  think  it 
is  well  settled  that  the  legislature,  in  deal- 
ing with  the  sale  of  intoxicating  liquors,  is 
fulfilling  a  public  duty;  that  it  is  «trivins» 
to  promote  the  health,  safety,  and  morals 
of  the  community;  that  in  the  establish- 
ment of  the  dispensary  it  constitutes  a  pub- 
lic object,  use,  or  purpose,  in  the  promotion 
of  which  public  money  may  be  lawfully 
invested  and  expended.  When  the  legisla- 
ture determined  that  the  traffic  should  he 
regulated  by  the  establishment  of  dispensa- 
ries, and  conferred  on  municipalities  the 
charter  power  to  carry  on  dispensaries  for 
the  sale  of  intoxicating  liquors,  and  the  dis- 
pensary was  established  by  the  town,  we 
think  the  town,  in  carrying  on  the  dis- 
pensary, would  be  in  the  exercise  of  a  gov- 
ernmental function,  the  primary  purpose  of 
which  should  be  and  would  be  to  so  regu- 
late the  sale  and  use  of  ardent  spirits  in 
the  community  as  to  promote  the  health, 
safety,  and  morals  of  its  people." 
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plant  and  system,  and  acquiring  additional 
real  estate  upon  which  to  locate  and  operate 
said  plant,  and  in  acquiring,  establishing, 
equipping,  and  operating  an  ice  plant  in  con- 
nection with  the  waterworks  and  electric 
lights  and  other  public  utilities  of  the  city 
of  Camilla."  One  of  the  grounds  upon 
which  the  plaintiffs  sought  to  enjoin  the  is- 
suance and  sale  of  the  bonds  was  that  the 
city  could  not  engage  in  the  enterprise  ot 
operating  an  ice  plant.  The  defendants  con- 
tended that  the  city  had  such  power  under 
the  act  of  the  general  assembly  approved 
August  27,  1907  (Acts  1907,  p.  605),  by  the 
provision  of  paragraph  28  of  §  21,  appearing 
on  page  512;  that  in  this  paragraph  and 
section  of  the  city's  charter,  the  legislature 
expressly  gave  it  authority  to  engage  in 
the  business  of  operating  an  ice  plant,  and 
to  levy  a  tax  for  that  purpose ;  and  that  the 
act  giving  this  authority  was  constitutional 
and  valid,  especially  as  the  city  was  only 
undertaking  to  operate  an  ice  plant  in  con- 


nection with  the  plant  operating  its  water- 
works and  electric  light  system,  and  merely 
as  an  incident  thereto,  and  not  as  an  in- 
dependent business. 

This  ground  on  which  an  injunction  was 
sought  against  the  issuance  and  sale  of  the 
bonds  is  more  elaborately  set  out  in  the  pe- 
tition, as  follows:  ^'Because  one  of  the  pur- 
poses for  which  said  bonds  are  to  be  issued 
is  *to  acquire,  establish,  equip,  and  enlarge 
an  ice  plant  in  connection  with  the'  water- 
works and  electric  light  plant  and  system 
and  other  public  utilities  of  the  city  of  Ca- 
milla, and  such  purpose  is  illegal,  for  the 
reason  that  the  said  city  has  no  right  to 
embark  in  a  purely  private  and  commercial 
business  of  'manufacturing  or  dealing  in  a 
common  commodity  of  commerce,  such  as 
ice,  and  therefore  the  use  of  public  funds 
raised  by  taxation  for  that  purpose  will  be 
illegal;  and  it  does  not  appear  how  much 
of  the  proceeds  of  said  bonds  shall  be  used 
for  that  illegal  purpose,  and  how  much  for 


Plumbing. 

In  Keen  v.  Waycross,  101  Ga.  588,  29  S. 
E.  42.  it  was  held  that  since  the  primary 
design  of  the  creation  of  a  municipal  cor- 
poration was  that  it  might  perform  certain 
public  functions  as  a  subordinate  branch  of 
the  government,  and  that  therefore,  in  the 
absence  of  express  legislative  sanction,  it 
had  no  authority  to  engage  in  any  inde- 
pendent business  enterprise  or  occupation, 
such  as  is  usually  pursued  by  private  indi- 
viduals, a  municipal  corporation,  in  order 
to  render  its  waterworks  system  efficient 
and  beneficial  to  the  public,  cannot  lawfully 
engage  in  the  plumbing  business,  and  in  the 
course  thereof  sell  supplies  and  materials 
to  private  citizens,  and  do  contract  work 
in  placing  the  same  upon  their  premises. 
The  court  took  occa9ion  to  say:  **We  have 
no  doubt  that,  under  the  act  of  1889,  upon 
which  the  city  rests  its  defense,  its  board 
of  commissioners  have  ample  power  to  take 
such  steps  as  are  needful  in  order  to  render 
the  waterworks  system  of  the  city  efficient 
and  beneficial  to  the  public.  (See  Acts  of 
1889,  p!  829.)  But  the  position  of  the  city 
that  to  bring  about  this  result,  it  was  nec- 
essary to  engage  in  the  plumbing  business, 
is  utterly  untenable,  because  obviously  not 
well  founded  in  fact.  It  might  as  reason- 
ably be  urged  that,  in  order  to  satisfy  its 
patrons,  it  was  necessary  for  the  city  to 
'^mbark  in  the  ice  business,  as  an  incident 
to  its  right  to  supply  good  drinking  water 
to  its  citizens.  It  was  doubtless  the  inten- 
tion of  the  leerislature  to  confer  power  upon 
the  municipal  authorities  to  do  everything 
e»«ential  to  the  establishment  and  mainte- 
nance of  the  city's  waterw^orks  system,  to 
provide  for  proper  sanitation,  and  to  pro- 
mote the  general  success  of  the  enterprise; 
but  surely  it  was  never  contemplated  that 
the  city  should  eneage  in  a  general  plumb- 
ing business,  and  in  the  course  thereof  sell 
Btipplies  and  materials  to  private  citizens, 
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and  do  contract  work  in  placing  the  same 
upon  their  premises.  As  incident  to  the 
general  powers  conferred  upon  the  water- 
works commissioners,  it  was  lawful  for 
them  to  order  all  work  done  which  was 
necessary  for  connecting  the  city's  mains 
with  the  pipes  of  water  consumers,  or  for 
protecting  the  city's  property  from  injury 
or  destruction,  or  for  requiring  citizens  to 
pay  for  the  water  fumisned  to  them;  but 
they  could  not,  without  overstepping  the 
bounds  of  their  authority  in  the  premises, 
engage  in  a  business  purely  for  gain,  and 
the  carrying  on  of  which  was  not  essential 
to  the  accomplishment  of  any  of  the  pur- 
poses above  indicated.  The  waterworks 
commissioners  also  have  the  power  to  re- 
quire that  all  plumbing  connected  with  the 
waterworks  shall  be  done  in  such  manner 
as  will  effectuate  these  purposes,  and  to 
that  end  may  supervise  the  plumbing;  but 
it  is  one  thing  to  devise  a  plan  by  which 
such  work  shall  be  done,  and  ^uite  another 
thing  to  do  the  work  itself."  ' 

Supplying  electrical  fixtures. 

In  Atty.  Gen.  v.  Leicester,  74  J.  T.  304, 
it  was  held  that  the  statutory  authority 
of  a  certain  municipal  corporation  to  supply 
electricity  was  completed  at  the  consumer's 
terminals,  and  the  supply  of  lamps  and 
fittings  being  incidental  to  the  use,  but  not 
the  supply,  of  electricity,  the  business  of 
furnishing  the  same  could  not  be  conducted 
by  the  municipality. 

Selling  of  coal. 

The  purchase  by  a  city  or  town  of  coal 
and  wood  as  fuel,  and  the  resale  thereof 
to  its  inhabitants,  is  not  a  public  service 
which  can  be  authorized  by  the  legislature. 
Opinion  of  Justices,  155  Mass.  $01,  15 
L.R.A.  809.  30  N.  E.  1142. 

The  doctrine  of  the  ilbove  case  was  re- 
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other  purposes  which  might  be  legal,  and 
therefore  the  whole  issue  will  be  illegal,  as 
said  purposes  are  inextricably  commingled 
and  confused;  petitioners  contending  that 
subsection  28  of  §  21  of  the  new  charter  of 
Camilla,  embraced  in  Acts  1906,  p.  505  et 
seq.,  said  subsection  purporting  to  authorize 
said  city  to  purchase  or  otherwise  awn  and 
equip  an  ice  plant  and  cold  storage  plants, 
etc.,  is  unconstitutional  and  Yoid,  because 
in  contravention  of  paragraph  2,  §  1,  art. 
1,  of  the  Constitution  of  Georgia  (Civil 
Code  1895,  §  5699),  because,  by  said  para- 
graph, the  right  of  private  property,  and 
the  paramount  duty  of  the  government  to 
impartially  and  completely  protect  the  same, 
are  recognized  and  guaranteed,  and  the  right 
to  apply  public  funds  raised  by  taxation,  to ' 


the  carrying  on  of  an  ordinary  business  d 
manufacturing  and  dealing  in  an  ordinary 
commodity  of  commerce,  in  connection  with 
which  the  right  of  eminent  domain,  need  not 
be  exercised, — a  business  in  no  wise  in  the 
nature  of  a  public  utility, — ^is  inconsistent 
with  the  complete  and  impartial  protection 
of  private  property,  inasmuch  as  such  right 
to  raise  by  taxation  and  so  apply  public 
funds  could  be  applied  not  only  to  the  pur- 
poses of  government,  and  to  matters  proper- 
ly coming  into  the  scope  of  public  affairs, 
but  also  to  every  private  business  and  every 
business  of  every  nature,  and  thereby  the 
government  could  take  upon  itself  the  con- 
duct and  control  of  all  manufacturing,  com- 
mercial, and  other  private  businesses,  and 
the   form   of  government   would  be   trans- 


aflirmed  in  Re  Municipal  Fuel  Plants,  182 
Mass.  605,  60  L.R.A.  592,  66  N.  £.  25.  In 
this  case  the  question  was  also  raised 
whether  cities  and  towns  might  be  author- 
ized to  buy  and  sell  fuel  in  certain  emer- 
gencies. The  court,  having  in  mind  the 
possible  consequences  of  the  emergency  for 
which  a  remedy  was  desired,  divided  them 
into  the  following  classes:  First,  an  in- 
crease of  the  number  of  those  who  fall 
into  distress  and  are  in  need  of  relief  from 
the  public  authorities,  because  they  have 
no  means  to  buy  fuel  at  a  greatly  increased 
price;  second,  increased  expenditure,  to 
their  serious  detriment,  by  those  who  have 
the  means  to  buy;  third,  a  possibility  of 
a  famine  in  fuel,  such  as  to  make  it  impos- 
sible reasonably  to  supply  the  needs  of  the 
community  for  comfortable  living;  fourth, 
a  scarcity  falling  short  of  a  famine,  but 
yet  so  great  as  to  create  widespread  and 
general  distress  in  the  community,  which 
cannot  be  met  by  private  enterprise.  In 
considering  the  question  whether  the  mu- 
nicipal corporation  might  be  authorized  to 
buy  or  sell  coal  under  any  one  of  these 
conditions,  the  court  said:  "The  first  of 
these  possible  consequences  does  not  call 
for  legislation.  Cities  and  towns  now  have 
ample  power  to  provide  in  any  reasonable 
way  for  paupers,  whether  it  be  by  furnish- 
ing out-of-door  relief  or  by  support  in 
almshouses,  and  whether  their  need  of  re- 
lief is  permanent  or  caused  by  a  temporary 
condition.  It  is  equally  true  that  the  sec- 
ond of  these  consequences  does  not  justify 
taxation  of  those  who  do  not  have  occa- 
sion to  buy  coal  for  the  benefit  of  those 
who  do.  The  use  of  the  money  of  taxpayers 
for  such  a  purpose  would  not  be  a  publio 
use,  but  a  use  for  the  special  pecuniary 
benefit  of  those  who  happen  to  be  affected 
by  the  state  of  the  coal  market.  The  third 
possibility — that  of  an  absolute  famine  i" 
fuel,  because  of  the  lack  of  a  supply  and 
the  impossibility  of  obtaining  a  sufficion* 
quantity  reasonably  to  satisfy  the  needs  o*" 
the  community — ^would  be  a  condition  which 
would  warrant  the  expenditure  of  the  pub- 
lic money  under  appropriate  legislation,  if 
the  lenqglafiirp  could  discover  a  way  through 
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public  agencies  to  supply  the  people.      But 
it  is  difficult  to  see  how  the  method  referred 
to  in  the  question  could  produce   thiA   re- 
sult.    If  at  any  time  there  was  an  impos- 
sibility of  obtaining  supplies,  because   the 
supplies  were  not  here,  and  could  not   be 
bought    elsewhere,   the   opening   of    a    city 
coal  yard   would   furnish   no   relief.      Such 
an  establishment  could  not  work  a  miracle 
of  creation.    In  reference  to  an  anticipated 
possible  famine,  the  procurement  and  stor- 
age of  a  supply  in  time  of  plenty  might  be 
a  remedy   or   an  alleviation,  if   the   dread 
anticipation   should  become   a  reality,    but 
the   maintenance   of   a  city   fuel   yard,    to 
conduct  the  business  of  buying  and  selling 
in  a  time  of  plenty,  would  have  no  tendency 
to  avert  a  famine,  or  to  relieve  from    its 
consequences  if  one  should  come.     We   are 
not   called   upon   to   consider   whether    the 
legislature  would  deem   it  advisable,   if  it 
has    the    power,    to    authorize    cities    and 
towns  to  build  storehouses  in  which  to  keep 
large  quantities  of  fuel  in  anticipation   of 
a  possible  famine.    In  regard  to  the  fourth 
of  the  possible  consequences, — a  condition  in 
which  the  supply  of  fuel  would  be  so  small, 
and  the  difficulty  of  obtaining  it  so  great, 
that  persons  desiring  to  purchase  it  would 
be  unable  to  supply  themselves  through  pri- 
vate    enterprise, — it     is    conceivable     that 
agencies  of  government  might  be  able   to 
obtain   fuel   when   citizens   generally    could 
not.     Under  such  circumstances,  we  are  of 
opinion  that  the  government  mieht  consti- 
tute itself  an  agent  for  the  relief  of   the 
community,  and  that  money  expended   for 
the  purpose  would  be  expended  for  a  public 
use." 

So,  in  Baker  v.  Grand  Rapids,  142  Mich. 
687,  106  N.  W.  208,  it  was  held  that  the  use 
of  a  fund  by  a  municipal  corporation  for 
the  purpose  of  buying  and  selling  coal  in 
the  time  of  scarcity  of  fuel  was  not  a  pub- 
lic use,  and  was  therefore  unauthorized. 
In  this  case  it  was  recognized  that  the  city 
authorities  had  the  right,  through  the  board 
of  poor  commissioners,  to  provide  fuel  for 
needy  citizens,  and.  under  the  existin*? 
emergency  of  a  coal  famine,  to  purchase 
such  amount  of  fuel  in  any  market,  as,  in 
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formed  from  its  present  basis  of  individual 
ownersl>ip  of  property  tk>  the  socialistic  basis, 
wherein  private  property  could  not  exist. 
And  said  subsection  of  said  charter  of  said 
city  is  also  unconstitutional  as  being  iii  con- 
travention of  paragraph  3,  §  1,  art.  1,  of 
the  Constituion  of  Georgia  (Civil  Code 
1895,  §  5700),  inasmuch  as  its  effect  is  to 
permit  a  citizen  to  be  deprived  of  his  prop- 
erty other  than  by  due  process  of  law,  to 
wit,  by  taking  such  property  under  the  guise 
of  taxation,  and  applying  the  same  to  the 
carrying  on  of  a  common  private  manufac- 
turing and  commercial  enterprise,  wholly 
unrelated  to  any  governmental  purpose. 
And  said  subsection  of  said  charter  is  in 
contravention  of  paragraph  25,  §  1,  art.  1, 
of  the  Constitution  of  said  state  ( Civil  Code 


1895,  §  5722),  inasmuch  as  its  effect  is  to 
deprive  citizens  of  the  United  States  resi- 
dent in  Georgia  of  the  full  enjoyment  of 
the  rights,  privileges,  and  immunities  due 
to  such  citizenship,  and  especially  the  right 
of  private  property  existing  under  the  Re- 
publican form  of  government  established  by 
the  Constitution  of  the  United  States,  with 
the  right  of  private  property  as  one  of  its 
basic  and  fundamental  features.  And  said 
subsection  of  said  charter  is  in  contraven- 
tion of  other  provisions  of  the  Constitution 
of  Georgia  and  of  the  United  States." 

The  defendants,  in  their  answer,  set  up, 
among  other  allegations,  the  following: 
"That  it  is  not  intended  that  said  money 
shall  be  used  simply  to  embark  the  city  in 
a  purely  private  and  commercial  business. 


their  opinion,  would  be  necessary  for  that 
purpose. 

In  this  connection  it  should  be  noted  that 
thi^  note  does  not  include  the  question 
whether  municipal  corporations  may  buy 
certain  commodities,  such  as  coal  or  grain, 
for  the  purpose  of  aiding  those  in  needy 
circumstances. 

Dry  dock  and  harbor. 

That  the  construction  of  a  dry  dock  by 
a  city  is  a  public  enterprise  and  for  a  pub- 
lic use  was  held  in  The  George  v.  Elder, 
159  Fed.  1005.  As  above  stated,  this  note 
does  not  include  the  question  of  municipal 
ownership  of  ordinary  wharves  or  docks. 

In  The  Maggie  P.  25  Fed.  202,  wher^  the 
question  arose  whether  the  city  was  liable 
for  breach  of  a  contract,  it  was  held  that 
in  the  absence  of  interference  with  public 
duties  a  city  might  make  a  valid  contract, 
for  a  consideration,  to  use  its  instrumentali- 
ties and  employees  for  the  purpose  of  pump- 
ing out  and  raising  a  boat  which  had  sunk 
in  the  harbor.  ^ 

Owning  manufactories. 

A  legislature  cannot  enable  a  town  to 
establish  manufactories  on  its  own  account, 
and  run  them  by  the  ordinary  town  offi- 
cers or  otherwise.  Opinion  of  Justices,  58 
Me.  590.  In  this  case  it  was  said:  "To 
give  the  power  suggested  would  be  to  en- 
able the  majority,  according  to  their  own 
will  and  pleasure,  to  give,  lend,  and  invest 
the  capital  of  others,  and  to  the  extent  of 
the  power  exercised,  it  would  be  to  deprive 
the  owners  of  the  ability  to  give,  lend,  or 
invest  their  own  funds.  Let  this  be  done, 
and  th'>  remaining  rights  of  property  would 
be  hardly  worth  the  preserving.  To  do 
this  would  be  to  impair  or  take  away  the 
inherent  and  inalienable  right  of  'acquiring, 
possessing,  and  protecting  property;'  to  de- 
prive men  of  their  property  neither  *by  the 
judgment  of  their  peers'  nor  'by  the  law 
of  the  land;'  to  take  private  property,  not 
for  public,  but  for  private,  uses,  without 
compensation,  and  to  undermine  the  very 
31  L.R.A.(N.S.) 


foundations   upon   which   all   good  govern- 
ments rest." 

Buying  and  selling  real  estate. 

In  Hayward  v.  Red  Cliff,  20  Colo.  33,  36 
Pac.  795,  it  was  held  that  a  statute  au- 
thorizing a  municipal  corporation  to  acquire 
and  hold  property,  real  and  personal,  does 
not  empower  it  to  engage  in  the  business 
of  buying,  selling,  or  dealing  generally  in 
real  estate,  either  as  principal  or  broker. 
To  the  same  effect  is  Champaign  v.  Har- 
mon,  98  111.  491. 

In  Bloomsburg  Land  Improv.  Co.  ▼. 
Bloomsburg,  215  Pa.  452,  64  Atl.  602,  the 
question  arising  as  one  of  liability  for  rent, 
it  was  held  that  general  statutes  empower- 
ing a  town  to  hold,  purchase,  and  convey 
real  estate,  to  regulate  roads,  streets,  and 
public  squares,  etc.,  and  to  make  such  regu- 
lations as  might  be  necessary  for  health 
and  cleanliness,  did  not  grant  such  town  the 
right  to  enter  into  a  contract  for  the  lease 
of  a  private  pleasure  park  within  its  lim- 
its, for  the  use  of  which,  by  picnic  parties 
and  persons  in  general,  a  certain  fee  was 
to  be  charged. 

And  the  right  of  a  city  to  embark  in 
speculative  ventures,  or  make  any  contracts 
in  the  nature  of  mere  investments,  is  espe- 
cially unauthorized  where  the  city  charter 
confers  authority  to  purchase  property  for 
the  benefit  of  city  "for  corporate  purposes 
only."  Hunnicutt  v.  Atlanta,  104  Ga.  1, 
30  S.  E.  500. 

However,  in  Delaney  v.  Salina,  34  Kan. 
532,  9  Pac.  271,  it  was  held  that  a  city 
may  take  a  devise  of  property  for  the  pur- 
pose of  prospecting  for  and  developing  a 
coal  mine  at  or  near  the  city. 

In  Libby  v.  Portland,  105  Me.  370,  26 
L.R.A.(N.S.)  141,  74  Atl.  805,  the  question 
arising  as  one  of  liability  for  personal  in- 
juries, it  was  held  that  a  munfelpal  cor- 
poration may  own,  control,  and  manage  a 
farmhouse  within  its  limits  which  has  come 
into  its  possession  in  a  lawful  manner,  dis- 
connected from  any  public  use  and  from 
its  own  emolument,  benefit,  and  advantage. 
The  court  in  this   case  calls  attention   to 
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of  manufacturing  and  dealing  in  ice,  inde- 
pendent of  said  city's  other  businesses;  but 
said  city  has  already  established  and  in  op- 
eration a  waterworks  and  electric  light 
plant  operated  by  steam  power,  and  that, 
by  reason  of  the  large  power  generated  in 
said  plants,  and  the  large  amount  of  water 
constantly  distilled  in  the  boilers  of  said 
steam  plant,  it  will  be  profitable  to  said 
city  to  operate,  not  ad  an  independent  enter- 
prise, but  solely  in  connection  with,  and  as 
an  incident  to,  the  operation  of  said  electric 
lights  and  waterworks  plant,  an  ice  machine 
and  plant,  for  the  reason  that  much  of  the 
labor  and  machinery  necessary  for  the  opera- 
tion of  such  ice  plant  is  already  owned 
by  said  city  in  the  operation  of  its  electric 
light  and  waterworks  plant,  and  must  nec- 
essarily be  continued  by  said  city  in  the  op- 
eration of  said  electric  light  and  waterworks 
plant,  and  said  ice  plant  could  be  operated 
largely  with  the  same  labor  already  used  in 
the  waterworks  and  electric  light  plants,  the 
same  labor  being  able  to  attend  to  said  ice 
plant  between  the  intervals  of  its  employ- 
ment in  said  electric  light  and  waterworks 
plant,  and  said  operation  of  said  ice  plant 
will  require  only  a  small  additional  expense 
in  the  form  of  labor  and  machinery,   not 


more  than  one  half  of  what  the  expense  of 
labor  and  machinery  would  cost  to  operate 
an  ice  plant  independently,  and  theiefore 
said  city  is  in  a  position  peculiarly  advan- 
tageous for  operating  said  ice  plant  in  con- 
nection with  its  said  waterworks  and  elec- 
tric light  plants,  at  a  much  less  expense  than 
such  ice  plant  could  be  operated  by  any- 
one else,  and  independent  of  such  plants  as 
said  city's  waterworks  and  electric  li^ht 
plants;  and  said  city  proposes  to  operate 
said  ice  plant  solely  as  an  incident  to  its 
said  waterworks  and  electric  light  plants. 
and  at  a  small  additional  expense,  and  with 
large  profits  to  said  city  and  its  taxpayers. 
in  addition  to  the  foregoing,  these  detend- 
ants  say  that  in  the  hot  climate  in  which 
said  city  is  located,  ice  is,  for  several 
months  in  each  year,  almost  a  necessity  for 
persons  who  use  the  water  from  the  pipes  of 
said  city's  waterworks  system,  they  being  a 
great  majority  of  the  citizens  of  said  city, 
and  a  great  deal  of  ice  has  to  be  used  by  the 
said  citizens  in  the  water  and  other  bever- 
ages which  they  drink,  and  it  is  highly  im- 
portant that  such  citissens  use  ice  that  is 
free  from  disease-producing  germs,  and  there 
is  danger  to  the  citizens  of  said  city  in 
using  ice  manufactured  outside  of  said  city 


the  fact  that  there  may  be  a  great  deal  of 
difference  between  the  right  of  a  city  to 
raise  money  by  taxation  for  the  purchase 
of  such  farm,  and  the  right  of  a  city  to 
own  and  control  it  after  it  has  come  into 
its  possession  in  a  lawful  manner. 

And  a  municipal  corporation  may  pur- 
chase realty  with  a  view  of  dividing  it  into 
lots  and  streets,  and  resell  it  for  the  pur- 
pose of  abating  a  nuisance  and  improving 
the  cleanliness  and  salubrity  of  the  city, 
and  to  secure  safety  and  convenience  in 
passing  through  the  streets  and  squares. 
New  Orleans  v.  McDonough,  2  Rob.  (La.) 
244. 

A  case  closely  related  to  the  above, 
though  possibly  not  strictly  in  point,  since 
it  concerns  more  the  questiori  of  municipal 
aid  to  private  enterprises  than  the  right 
of  the  municipality  to  enter  therein,  is  Re 
Opinion  of  Justices,  204  Mass.  607,  27 
L.R.A.(N.S.)  483.  91  N.  E.  405,  where  it 
was  held  that  the  legislature  cannot  au- 
thorize a  municipal  corporation  to  secure 
by  the  power  of  eminent  domain,  or  use  the 
public  funds  to  pay  for,  land  abutting  on 
a  public  street,  to  be  conveyed  or  leased  to 
merchants  for  the  promotion  of  the  com- 
mercial interests  of  the  municipality. 

This  was  also  the  effect  of  the  decision 
in  Re  Opinion  of  Justices,  204  Mass.  616, 
91  N.  E.  578,  where,  in  answer  to  practi- 
cally the  same  question  asked  in  the  imme- 
diately above  case,  the  court  said:  "The 
snarjrestion  is  that  the  city,  by  ri^ht  of 
eminent  domain,  take  land  outside  the 
highway  and  pay  for  it  with  money  raised 
by  taxation.  Seemingly,  the  predominant, 
if  not  the  only,  purpose  of  doing  this,  is 
31  L.R.A.(N.S.) 


to  sell  the  land  afterwards  to  individuals 
for  use  in  the  construction  of  build ing't 
adapted  to  modern  requirements  of  com- 
merce, trade,  and  industry.  The  city 
might  or  might  not  sell  the  land  at  a 
price  above  its  cost,  and  in  this  way  derive 
a  pecuniary  advantage.  Presumably  the 
use  of  the  land  and  buildings  by  individuals 
woi^ld  increase  their  business  and  bring 
them  prosperity,  and  thereby  promote  the 
growth  of  the  city  and  the  interests  of  the 
public.  Such  a  result  might  be  expected 
from  a  variety  of  other  successful  enter- 
prises in  different  kinds  of  business.  The 
use  of  money  to  promote  such  enterprises 
is  iiC<.  a  public  use,  within  the  meaning  of 
th^  law,  but  a  use  bringing  benefit  to  the 
puolic  only'  indirectly,  through  the  activity 
and  success  of  individuals.  Under  our  Con- 
stitution money  cannot  be  raised  by  taxa- 
tion for  such  a  purpose." 

Quarry  or  brickyard. 

In  the  absence  of  an  express  grant  or 
power,  a  city  cannot  engage  in  the  manu- 
facture of  bricks  to  be  used  in  paving. 
Atty.  Gen.  v.  Detroit,  150  Mich.  310,  121 
Am.  St.  Rep.  625,  113  N.  W.  1107.  The 
court  took  occasion  to  say  that  while  the 
law  permitted  municipal  corporations  to  do 
those  things  which  are  necessary  to  accom- 
plish the  objects  of  their  creation,  under 
an  implication  of  power,  the  right  had  not 
usually  been  held  to  go  so  far  as  to  per- 
mit them  to  engage  in  the  manufacture  of 
articles  necessary  to  their  lawful  enter- 
prises, where  they  were  in  common  use  and 
to  be  had  in  the  open  market. 
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by  private  indiTi  duals,  free  from  any  in- 
spection by  the  public,  in  that  such  ice  may 
be  made  of  water  not  properly  purified,  and 
may  contain  dangerous  disease  germa; 
vrhereas  the  ice  proposed  to  be  manufac- 
tured by  the  city  of  Camilla  in  connection 
with  its  said  electric  light  and  waterworks 
plant  will  be  carefully  manufactured,  under 
public  inspection  and  proper  and  sanitary 
rules,  and  it  will  tend  to  preserve  the  health 
of  the  citizens  of  said  city  for  the  ice  used 
by  them  in  connection  with  said  city's  water- 
works system  to  be  thus  manufactured  un- 
der public  supervision  in  a  proper  sanitary 
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manner. 

'Xhe  judi^ent  validating  and  confirming 
the  issuance  of  the  bonds  showed  on  its  face 
the  purpose  for  which  the  election  was  held 
and  the  bonds  were  to  be  issued. 

Messrs.  Pope  A  Bennet  for  plaintiffs  in 
error. 

Mr.  M.  C.  Bennet  for  defendants  in  er- 
ror. 

Holden,  J.,  delivered  the  opinion  of  the 
court : 

1.  One  of  the  grounds  upon  which  the 
plaitiffs  sought  to  enjoin  the  issuance  and 


sale  of  bonds  of  the  municipality  was  that 
one  of  the  purposes  for  which  the  money 
arising  from  the  sale  was  to  be  used  was 
the  establishment  and  operation  of  an  ice 
plant,  which  plaintiffs  contended  would  be 
illegal,  for  reasons  set  forth  in  the  preced- 
ing statement  of  facts.  In  1  Cooley  on  Tax- 
ation, 217,  the  author  says:  "The  propriety 
and  necessity  of  provision  by  taxation  for 
a  supply  of  water  for  the  extinguishment 
of  fires,  and  for  the  general  use  of  the  in- 
habitants of  large  towns,  iis  not  disputed. 
.  .  .  Cities  piay  also  be  authorized  to  con- 
struct gas  works  in  order  to  furnish  their 
citizens  with  light  as  well  as  to  supply  the 
corporate  needs."  And  in  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  865,  it  is  said:  '^It  is 
generally  agreed  that  the  legislature  has 
the  power  to  authorize  a  municipality  to 
own  and  operate  an  electric  light  plant 
which  shall  furnish  not  only  the  lights 
needed  by  the  municipality  for  lighting 
its  streets  and  public  places,  but  lights  to 
its  inhabitants  for  their  private  purposes/' 
There  are  decisions  of  many  courts  to  the 
effect  that  municipal  corporations  have  the 
righv  to  furnish  to  their  inhabitants  in  their 
homes  and  places  of  business  water  and 
electric  lights.     In  Pond  on  Municipal  Con- 


However,  it  has  been  recognized  that  a 
city  having  express  authority  to  grade  and 
pave  streets,  and  to  purchase  and  hold  all 
the  real  estate  necessary  or  convenient  for 
its  use,  has  by  implication  authority  to 
purchase  a  stone  quarry  and  to  manufac- 
ture crushed  rock.  Schneider  y.  Menasha, 
118  Wis.  298,  99  Am.  St.  Rep.  996,  95  N. 
W.  94.  The  main  question  in  issue  in  this 
case  was  whether  the  city  could  buy  a 
stone  quarry  outside  its  limits. 

But  m  Duncan  v.  Lynchburg,  2  Va.  Dec. 
700,  48  L.RJ\..  331,  34  S.  E.  964,  where  the 
question  arose  whether  a  city  was  liable 
for  the  pollution  of  a  stream  by  its  em- 
ployees, it  was  held  that  a  general  provi- 
sion in  a  charter  conferrinar  upon  the  city 
the  power  to  purchase,  hold,  sell,  and  con- 
vey real  and  personal  property  necessary 
for  its  use  and  purposes,  does  not  confer 
implied  authority  upon  it  to  operate  a  rock 
quarry  outside  the  limits  of  the  city.  This 
case,  of  course,  does  not  necessarily  pass 
upon  the  question  whether  such  rock  quarry 
might  be  owned  and  operated  by  the  city 
within  its  limits,  althous^h  the  court  did 
say  that  none  of  the  provisions  of  the  char- 
ter nor  of  the  General  Statutes  expressly 
conferred  upon  the  city  the  right  to  acquire 
and  operate  a  rock  quarry. 

A  case  similar  to  the  above  case  is  Dona- 
ble  y.  Harrisonburg  (Switzer  v.  Harrison- 
burg) 104  Va.  533,  2  L.R.A.(N.S.)  910,  113 
Am.  St.  Rep.  1056,  52  S.  E.  174,  7  A.  &  E. 
Ann.  Cas.  519,  where,  upon  the  question 
arising  whether  a  municipal  corporation  was 
liable  for  the  death  of  one  of  its  employees 
from  injuries  inflicted  upon  him  in  the  per- 
formance of  his  duties  in  a  rock  quarry 
31  L.R.A.(N.S.) 


maintained  by  it,  it  was  held  that  charter 
authority  to  repair  its  streets  does  not 
empower  a  municipal  corporation  to  operate 
a  rock  quarry  outside  of  its  corporate  limits 
to  procure  material  therefor.  It  was 
sought  to  distinguish  this  case  from  that 
of  the  Duncan  Case,  supra,  by  the  fact 
alleged,  that  the  stone  gotten  out  by  the 
decedent  and  others  was  to  be  for  use  on 
the  streets  of  the  city,  whereby  this  get- 
ting out  of  the  stone  was  a  mere  incident 
of  the  work  in  which  the  city  was  engaged 
in  the  repair  and  maintenance  of  itc  streets, 
a  work  not  only  authorized,  but  imposed 
upon  it,  as  a  duty  by  its  charter;  in  other 
words,  the  work  in  progress  being  primarily 
the  repair  and  maintenance  of  the  streets 
of  the  city,  which  was  not  only  within  its 
powers,  but  was  one  of  its  absolute  duties 
and  one  of  the  considerations  for  the  grant- 
ing of  its  charter,  for  the  failure  in  the 
performance  of  which  duty  it  was  liable  to 
respond  in  damages  to  any  person  injured 
in  consequence  of  such  failure,  it  was  with- 
in the  discretion  of  the  council,  so  long  as 
the  means  adopted  by  it  were  such  as  to 
meet  the  requirement  that  the  streets 
should  be  kept  in  proper  and  safe  condition 
for  travel,  to  determine  what  means  of 
repair  and  maintenance  should  be  used. 
The  court,  however,  said:  "If  that  propo- 
sition could  be  maintained,  a  municipality 
might  engage  in  limitless  undertakings  not 
authorized  by  its  charter  in  express  words, 
or  necessarily  and  fairly  implied  in  or  inci- 
dental to  the  powers  expressly  granted,  the 
result  of  which  would  be  to  expose  the 
resources  of  the  municipality  to  constant 
danger  of  exhaustion."  G.  V. 
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trol  of  Public  Utilities,  p.  28^  it  is  said: 
*'The  courts  are  of  the  opinion  that  it  is 
not  only  within  the  power  of  the  cities,  but 
that  it  is  their  duty,  to  keep  themselves 
free  to  accept  for  their  own  use  and  to  pro- 
vide for  their  inhabitants  new  inventions 
and  superior  agencies  as  they  arise,  and  that 
cities  are  not  to  be  restricted  to  the  provid- 
ing for  the  strict  necessities  of  their  citi- 
zens, but  that  they  may  also  minister  to 
their  comfort  and  pleasure." 

In  Hequembourg  v.  Dunkirk,  49  Hun,  550, 
2  N.  Y.  Supp.  447,  the  court  stated :  "What 
is  or  what  is  not  a  municipal  purpose  is,  in 
many  cases,  doubtful  and  uncertain,  and  it 
is  the  duty  of  the  courts  in  such  cases  to 
give  weight  to  the  legislative  determination, 
and  not  to  annul  its  acts,  unless  it  clearly 
appears  that  the  act  was  not  authorized. 
.  .  .  Light  in  dwellings  is  as  important 
and  essential  as  upon  the  streets,  and  pro- 
motes the  general  comfort,  safety,  and  wel- 
fare of  the  inhabitants;  arid  when  it  is 
supplied  in  connection  with  that  which  is 
^  furnished  by  the  municipality  under  its 
duty  to  the  public,  we  think  it  may  be  re- 
garded as  an  incident  thereto,  and  one  of 
the  purposes  for  which  the  municipality 
may  properly  contract."  In  the  case  of  Sun 
Printing  k  Pub.  Asso.  v.  New  York,  8  App. 
Div.  230,  238,  40  N.  Y.  Supp.  607,  611,  af- 
firmed in  162  N.  Y.  257,  37  L.R.A.  788,  46 
N.  E.  499,  the  court  employed  the  follow- 
ing language:  "The  true  test  is  that  which 
requires  that  the  work  shall  be  essentially 
public  and  for  the  general  good  of  all  the 
inhabitants  of  the  city.  It  must  not  be  un- 
dertaken merely  for  gain  or  for  private  ob- 
jects. Gain  or  loss  may  incidentally  follow, 
but  the  purpose  must  be  primarily  to  satisfy 
the  need  or  contribute  to  the  convenience  of 
the  people  of  the  city  at  large.  Within  that 
sphere  of  action,  novelty  should  impose  no 
veto.  Should  some  inventive  genius  bye  and 
bye  create  a  system  for  supplying  us  with 
pure  air,  will  the  representatives  of  the  peo- 
ple be  powerless  to  utilize  it  in  the  great 
cities  of  the  state,  however  extreme  the 
want  and  dangerous  the  delay  ?  Will  it  then 
be  said  that  pure  air  is  not  so  important 
as  pure  water  and  clear  light?  We  appre- 
hend not." 

In  the  case  of  State  ex  rel.  Atty.  Gen.  v. 
Toledo,  48  Ohio  St.  112,  134,  136,  138,  140, 
11  L.R.A.  729,  26  N.  E.  1061, 1066-1069,  the 
court  said :  "Taxation  implies  an  imposition 
for  a  public  use.  .  .  .  But  what  are 
public  purposes  is  a  question  that  must  be 
left  to  the  legislature,  to  be  decided  upon 
its  own  judgment  and  discretion.  .  .  . 
Water,  light,  and  heat  are  objects  of  prime 
necessity.  Their  use  is  general  and  uni- 
versal. It  is  now  well  settled  that  the  legis- 
lature, in  the  exercise  of  its  constitutional 
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power,  may  authorize  cities  to  appropriate 
real  estate  for  waterworks.     .     .     .     Wliat 
we  have  said  in  reference  to  waterworks  is 
for  the  most  part  applicable  to  the  erecting 
and  maintaining  of  natural  or  artificial  gas 
works.     .     .     .     Heat    being    an    agent     or 
principle  indispensable  to  the  health,  com- 
fort, and  convenience  of  every  inhabitant  of 
our  cities,  we  do  not  see  why,  through  the 
medium  of  natural  gas,  it  may  not  be   as 
much  a  public  service  to  furnish  it  to  the 
citizens    as    to    furnish    water.     ...     It 
is  sufficient  'if  every  inhabitant  who  is  so 
situated  that  he  can  use  it  has  the   same 
right  to  use   it  as  the  other  inhabitants.' 
.     .     .     The   establishment   of   natural   gas 
works  by  municipal  corporations,  with  the 
imposition  of  taxes  to  pay  the  cost  thereof, 
may  be  a  new  object  of  municipal  ]>oIicy: 
but   in   deciding   whether   in   a   given    case 
the  object  for  which  taxes  are  assessed  is  «& 
public  or  private  purpose,  we  cannot  leave 
out   of   view   the   progress   of   society,    the 
change  of  manners  and  customs,  and  the  de- 
velopment and  growth  of  new  wants,  natu- 
ral and  artificial,  which  may  from  time  to 
time  call  for  a  new  exercise  of  legislative 
power.    And  in  deciding  whether  such  taxes 
shall  be  levied  for  the  new  purposes    that 
have  arisen,  we  should  not,  we  think,    be 
bound   by   an    inexorable   rule   that  would 
embrace  only  those  objects  for  which  taxes 
have  been  customarily  and  by  long  course 
of  legislation  levied."     In  this  connection, 
see  Gray  on  Limitations  of  Taxing  Power 
&   Public   Indebtedness,    §§    173,   176,    177, 
178. 

If  a  city  has  the  right  to  furnish  heat 
to    its    inhabitants,    because   conducive     to 
their  health,  comfort,  and  convenience,    we 
see  no  reason  why  they  should  not  be  per- 
mitted to  furnish  ice.    The  object  in  bring- 
ingy  hy  means  of  a  waterworks  system,  cra- 
ter in  pipes  from  a  distance,  for  use  in  sup- 
plying the  needs  of  a  city,  is  not  alone  to 
obtain  a  sufficient  quantity,  but  also  to  se- 
cure  that  which   is   freer   from   impurities 
than  it  is  possible  to  obtain  in  the  city  it- 
self.   If,  in  the  hot  season  of  the  year,  the 
inhabitants  of  the  city  must,  for  sanitary 
reasons,   relinquish   the  cool  draught   from 
the  well,  because,  as  has  been  demonstrated, 
wells  of  pure  water  cannot  be  maintained  in 
populous  communities,  surely  the  city  would 
have  the  right,  were  it  practicable,  to  cool 
the  water  which  it  delivers  through  pipes 
as    a    substitute,    and    which    ofttimes    is 
scarcely  drinkable  in  its  heated  condition. 
If  not  practicable  to  cool  it  in  the  pipes, 
and  if  it  be  necessary  to  the  welfare,  com- 
fort,   and    convenience    of   the    inhabitants 
that  its  temperature  be  lowered  before  be- 
ing used  for  drinking  purposes,  why  cannot 
the  city  provide  for  the  delivery  of  a  part 
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of  it  in  a  frozen  condition,  to  be  used  in 
cooling  such  part  of  the  balance  as  is  used 
for  drinking  purposes?  Is  the  differnce  be- 
tween water  in  a  liquid  and  in  a  frozen  con- 
dition a  radical  oneT  Upon  what  principle 
could  the  doctrine  rest  that  liquid  water 
may  be  delivered  by  the  city  to  its  inhab- 
itants by  flowage  through  pipes,  but  that 
water  in  frozen  blocks  cannot  be  delivered 
by  wagons  or  otherwise?  If  the  city  has 
the  right  to  furnish  its  inhabitants  with 
water  in  a  liquid  form,  we  fail  to  see  any 
reason  why  it  cannot  furnish  it  to  them  in  a 
frozen  condition.  The  answer  of  the  de- 
fendant, .which  was  introduced  in  evidence 
and  considered  upon  the  trial,  states  that 
in  the  hot  climate  in  which  the  city  of  Ca- 
milla is  situated,  ice  is  necessary  for  the 
comfort,  health,  and  convenience  of  its  in- 
habitants. If  this  is  true,  why  should  not 
the  city  be  permitted  to  furnish  ice  to  its 
inhabitants?  And  if  the  furnishing  of  ice 
to  its  inhabitants  is  conducive  generally 
to  their  health,  comfort,  and  convenience, 
it  is  certainly  being  furnished  for  a  munici- 
pal or  public  purpose.  It  is  a  well-known 
fact  that  one  of  the  main  uses  to  which  ice 
is  put  is  the  cooling  of  water  for  drinking 
purposes;  and  when  it  is  used  for  this  pur- 
pose, if  impure,  it  is  as  apt  to  be  deleterious 
to  the  consumer  as  any  other  impure  water. 
Why,  then,  in  the  exercise  of  its  police  pow- 
er, may  not  a  city  guard  against  impurities 
in  the  ice  as  well  as  the  water  used  by  its 
inhabitants. 

Nor  do  we  see  any  rational  objection  on 
the  idea  that  the  city  will  be  engaging  in  a 
manulacturing  enterprise.  The  city  might 
perhaps  equally  as  well  be  said  to  be  manu- 
facturing when,  by  the  use  of  a  filtering  pro- 
cess, it  changes  impure  water  into  that 
which  is  pure.  When,  in  connection  with 
its  waterworks  system,  it  produces  ice,  it 
merely,'  by  certain  processes,  changes  the 
form  and  temperature  of  a  part  of  the  water 
supplied  by  that  system.  We  do  not  think 
the  operation  by  the  city  of  Camilla  of  an 
ice  plant  in  connection  with  its  waterworks 
system,  for  the  purpose  of  furnishing  ice  to 
its  inhabitants,  is  in  violation  of  the  sec- 
tions of  the  Constitution  referred  to  in  the 
plaintiff's  petition,  or  that  it  is  Illegal  for 
any  reason. 

2.  The  ordinance  calling  the  election,  and 
in  pursuance  of  which  it  was  held,  to  de- 
termine whether  or  not  bonds  should  be 
issued,  provided:  "Said  bonds  to  be  issued 
for  the  purpose  of  procuring  the  sum  of 
$12,000,  which  sum  is  to  be  used  as  follows: 
The  same  to  be  used  in  acquiring,  equipping, 
enlarging,  and  repairing  the  electric  and 
waterworks  plant  and  system,  and  acquir- 
ing additional  real  estate  upon  which  to 
locate  and  operate  said  plant,  and  in  ac- 
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quiring,  establishing,  equipping,  and  operat- 
ing an  ice  plant  in  connection  with  the 
waterworks  and  electric  lights  and  other 
public  utilities  of  the  city  of  Camilla."  One 
of  the  pounds  upon  which  an  injunction 
was  sought  states:  "Each  of  said  purposes 
being  entirely  separate,  foreign,  and  dis- 
tinct from  the  others,  and  neither  said  ordi- 
nance nor  the  published  notice  of  the  elec- 
tion published  in  pursuance  thereof  (a  copy 
of  which  is  hereto  attached,  marked  'Ex- 
hibit B'),  provided  or  gave  the  voters  of 
said  city  any  opportunity  to  vote  for  or 
against  the  bonds  for  each  of  said  specified 
purposes  separately,  and  hence  said  ordi- 
nance and  said  notice  did  not  call  and  give 
notice  of  respectively  as  to  each  of  said 
debts  and  purposes  of  an  election  'for  that 
purpose,'  as  required  by  the  Constitution  of 
the  state  of  Georgia,  embodied  in  Civil  Code 
1895,  §  5893;  and  said  ordinance,  and  the 
notice  of  this  election  published  in  pursu- 
ance thereof,  were  and  are  each  illegal  and 
void  for  the  reason  that  neither  of  them 
permitted  the  voters  to  express  their  opin- 
ion on  each  of  said  questions  as  to  authoriz- 
ing and  incuring  of  each  of  said  debts  sepa- 
rately, but  required  the  voters  by  one  ballot 
to  express  their  opinion  upon  all  said  sepa- 
rate and  distinct  questions  at  once,  preclud- 
ing the  voters  from  voting  on  each  of  said 
questions  submitted  to  them,  so  that  they 
might  pass  upon  each  freely  and  untram- 
meled  by  any  other  consideration,  as  to  each 
of  said  debts,  than  the  question  as  to 
whether  said  debt  should  be  incurred  for 
the  separate  purpose  named,  and,  as  to  each 
of  said  debts  and  purposes,  so  combined  and 
mingled  the  question  of  assent  thereto  with 
other  questions  wholly  foreign  to  tfie  same, 
as  to  make  the  whole  illegal." 

In  Rea  v.  La  Fayette,  130  Ga.  771,  61  S. 
E.  707,  it  was  ruled:  "When  several  dis- 
tinct and  independent  propositions  for  the 
issuing  of  bonds  by  a  municipality  are  sub- 
mitted to  the  qualified  voters  of  a  town  or 
city,  provision  should  be  made  in  the  sub- 
mission for  a  separate  vote  upon  each.  They 
cannot  be  lawfully  combined  and  submitted 
to  the  voters  as  a  single  question."  In  that 
case  the  election  was  held  under  a  municipal 
ordinance  providing  that  the  election  was  to 
be  held  "to  determine  the  question  whether 
said  city  will  issue  bonds  in  the  aggregate 
sum  of  $40,000,  .  .  .  said  sum  to  be  ex- 
pended as  follows,  to  wit:  For  the  pur- 
pose of  establishing  and  maintaining  a  sys- 
tem of  waterworks,  $25,000.  For  the  pur- 
pose of  establishing  and  maintaining  a  sys- 
tem of  electric  lights,  $10,000.  For  the 
purpose  of  improving  and  extending  the 
public  school  of  said  city,  and  providing 
adequate  accommodations  for  school  patrons 
and   children   of   said   city,   $5,000."     The 
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questions  ruled  upon  in  that  case  were  made 
by  the  plaintiffs  at  the  hearing  in  the  pro- 
ceedings to  validate  the  bonds,  had  under 
the  validation  act  of  1897.  It  appears  from 
the  record  in  the  case  of  Lippitt  v.  Albany, 
131  Ga.  629,  63  S.  E.  33,  that  this  identical 
question  was  raised  in  that  case,  where  an 
injunction  was  sought  against  the  issuance 
of  the  bonds  under  the  judgment  of  the  court 
validating  them ;  and  it  was  there  held  that 
objections  of  this  character  to  the  issuance 
and  sale  of  bonds  could  not  be  raised  after 
a  judgment  validating  and  conHrming  them 
was  had  under  the  act  of  1897,  and  the 
judgment  of  the  court  below  refusing  an  in- 
terlocutory injunction  was  by  this  court  af- 
fifmed.  In  the  case  of  Cain  v.  Smith,  117 
Ga.  902,  44  S.  E.  5,  there  was  under  con- 
sideration an  act  of  the  legislature  provid- 
ing for  the  submission  to  the  voters  of  two 
questions.  One  was  whether  or  not  they 
would  adopt  a  charter  for  the  town;  the 
•other,  whether  they  would  incur  a  debt  for 
the  purpose  of  purchasing  sites  and  erecting 
schoolhouses  thereon.  It  was  held  that, 
under  the  provisions  of  the  Constitution 
hereinbefore  referred  to,  embodied  in  Civil 
Lode  1895,  §  5893,  the  act  was  void.  It  was 
there  held  that  the  constitutional  provision 
above  referred  to  contemplated  that  the 
question  as  to  whether  or  not  a  debt  should 
be  incurred  for  a  particular  purpose  should 
not  be  submitted  to  the  voters  in  such  way 
that  they  could  not  vote  for  or  against  it 
without  voting  for  or  against  another  sepa- 
rate and  distinct  proposition,  foreign  to  the 
question  as  to  whether  or  not  they  would  in- 
cur a  debt  for  a  specified  purpose. 

The  ordinance  under  which  the  election 
was  called  in  the  case  which  we  are  consid- 
ering did  not  provide  that  the  voters  should 
pass  upon  any  question  except  the  one  of  in- 
curring a  debt  for  a  specified  amount.  It 
is  true  that  the  ordinance  provided  that 
the  money  raised  from  the  issuance  of  the 
bonds  was  to  be  used  in  connection  with  the 
electric  light  and  waterwarks  plant  and  sys- 
tem, and  in  establishing,  maintaining,  and 
operating  an  ice  plant  in  connection  there- 
with and  other  public  utilities  of  the  city; 
but  there  was  no  question  submitted  to  the 
voters,  except  that  of  incurring  a  bonded 
debt  in  one  specified  amount  for  this  pur- 
pose. There  was  no  effort  to  provide  for 
an  issue  of  bonds,  except  for  one  fixed  sum, 
though  the  money  arising  from  the  sale 
thereof  was  to  be  used  for  the  purposes 
above  stated :  the  amount  to  be  used  in  con- 
nection with  the  electric  light  and  water- 
works system  and  the  amount  to  be  used  in 
connection  with  the  ice  plant  not  being 
specified.  The  elctric  light  and  waterworks 
system  appears  to  be  operated  from  one 
power  house  by  steam,  and  as  one  plant,  and 
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the  manufactory  for  ice  is  to  be  operated  in 
connection  with  and  as  a  part  of  the  water- 
works plant.  Whether  the  mode  of  having 
the  question  in  regard  to  the  issue  of  bond^ 
voted  upon  was  a  proper  one  was  one  of  the 
questions  to  be  determined  upon  the  hearing 
before  the  court  as  to  whether  or  not  the 
bonds  should  be  validated.  Jurisdiction  of 
the  subject-matter  of  validating  bonds  wa^ 
conferred  on  the  court  by  the  general  val- 
idating act  of  1897.  The  court,  having  ju- 
risdiction of  such  subject-matter  under  this 
general  act,  had  power  to  determine  on  prop- 
er, proceedings,  whether  a  given  municipal- 
ity seeking  to  issue  bonds  had  complied  with 
ail  of  the  prerequisites  for  that  purpose,  in- 
cluded among  the  matters  which  it  could  de- 
termine was  whether  or  not  the  proper 
method  of  submitting  to  the  voters  the 
question  as  to  whether  or  not  the  bonds 
would  be  issued  had  been  pursued.  Such  a 
matter  does  not  affect  the  jurisdiction  of  the 
court  over  the  subject  of  validating  bonds, 
and  this  was  a  question  to  be  determined 
by  the  court,  in  the  exercise  of  that  juris- 
diction, upon  the  hearing  on  the  question  of 
validation.  Even  if  the  method  provided 
for  having  the  question  of  whether  or  not 
bonds  should  be  issued  voted  upon  was  an 
irregular  and  an  improper  method,  we  do 
not  think  the  plaintiffs  could  take  advan- 
tage of  this  after  the  judgment  of  validation 
was  rendered  in  proper  proceedings  under 
the  act  of  1897,  by  injunction  proceedings 
to  prevent  their  issuance  and  sale.  See, 
in  this  connection,  Baker  y.  Cartersville, 
127  Ga.  221,  56  S.  E.  249.  If,  after  a  hear- 
ing has  been  accorded  to  persons  interested, 
and  a  formal  judgment  confirming  an  is- 
sue of  bonds  has  been  obtained  pursuant  to 
the  provisions  of  the  act,  questions  of  this 
kind  were  permitted  to  be  raised,  the  maiu 
purpose  of  the  act  would  be  defeated. 

3.  There  were  grounds  other  than  those 
hereinbefore  specially  named,  upon  which 
an  injunction  was  sought.  Some  of  them 
involved  attacks  upon  the  constitutionality 
of  the  validation  act  of  1897.  Others  in- 
volved attacks  on  the  judgment  by  which 
the  bonds  were  declared  validated,  and  or 
the  regularity  of  the  proceedings  upon  which 
such  judgment  was  based.  These  attacks 
are  set  forth  at  length  in  the  record ;  but  we 
deem  it  unprofitable  to  here  repeat  them,  as 
all  of  the  questions  there  made  are  controlled 
by  former  adjudications  of  this  court.  Wc 
are  asked  to  review  and  overrule  the  de- 
cision in  the  case  of  Lippitt  v.  Albany, 
supra;  but  after  careful  consideration,  we 
decline  to  do  so.  The  court  committed  no 
error  in  refusing  the  interlocutory  injunc- 
tion. 

Judgment  affirmed. 

All  the  Justices  concur. 
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BLENKIRON    BROTHERS,    Incorporated, 

Appt., 

V. 

WILLIAM  H.  ROGERS. 
(87  Neb.  716,  127  N.  W.  1062.) 

€k>ntract  —  alteration  —  materiality. 

1.  A  merely  verbal  change  in  a  contract, 
that  does  not  vary  its  meaning  in  any  es- 
sential particular,  nor  affect  the  liability  of 
the  party  to  be  charged  thereon,  is  an  im- 
material alteration. 

Same  —  name  of  party. 

2.  In  a  contract  for  the  sale  and  delivery 
of  grain,  the  promisee  was  named  "Blenk- 
iron  Grain  Company;"  the  name  of  the  cor- 
poration   had    rece.ntly    been    changed    to 
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j  "Blenkiron  Brothers,  Incorporated;"  no  oth- 
er substantial  change  had  been  made  in  the 
corporation  or  its  business,  but  by  mistake 
the  agent  of  the  corporation  had  used  an 
old  blank  in  which  the  lormer  name  was 
printed.  The  promisee,  upon  discovering 
the  mistake,  corrected  it  by  erasing  "Qrain 
Company,"  and  inserting  -Brotheis,  Incor- 
porated."    Held,  an  immaterial  alteration. 

(October  22,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the    District   Court   lor    Cedar    County 
dismissing    an    action   brought    to    recover 
damages  for   oreach  of  a  contract  to  sell 
and  deliver  certain  grain.     Keversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  C.  Robinson,  for  appellant: 
The    change    which    was    made    in    the 
memorandum  was  not  a  material  change. 


Note,  —  Alteration  of  inatruments : 
change  to  correct  a  mtstdke  in  design 
nation  of  party. 

The  rule  of  law  applied  in  the  above  de- 
cision is  well  established,  that  a  change  in 
the  name  of  a  party  to  any  instrument 
merely  for  the  purpose  of  correcting  a  mis- 
take is  an  immaterial  one,  and  will  not  af- 
fect the  validity  of  such  instrument,  since 
such  a  correction  does  not  alter  the  legal 
tenor  or  effect  of  the  instrument,  nor  affect 
the  liability  of  a  party. 

This  rule  was  applied  in  the  following 
cases,  and  a  change  to  correct  a  mistake  in 
the  name  of  a  party  held  to  be  immaterial: 
Hanrick  v.  Patrick,  "119  U.  S.  156,  30  L.  ed. 
396,  7  Sup.  Ct.  Rep.  147  (change  of  Chris- 
tian name  of  grantor  in  deed  from  ^'Eliza- 
beth"  to  "Eliza");  Morgan  v.  Curtenius, 
4  McLean,  366,  Fed.  Cas.  No.  9,799  (scratch- 
ing out  dot  over  "i"  in  "Bogardies"  in  "pat- 
ent of  land,  so  as  to  make  it  read  "Bogard- 
us")  ;  Banks'  v.  Lee,  73  Ga.  25  (erasure  of 
middle  initial  ii]  name  of  grantor)  ;  Pardee 
V.  Lindley,  31  111,  174,  83  Am.  Dec.  219 
(Christian  name  of  grantor  in  deed  of  trust 
changed  from  "James"  to  "Wilsjon") ;  Hatch 
V.  Hatch,  9  Mass.  307,  6  Am.  Dec.  67 
(change  from  "Joshua"  to  "Joseph"  in  name 
of  owner  of  land,  used  to  describe  land  con- 
veyed by  deed);  Chessman  v.  Whittemore, 
23*  Pick.  231  ("junior"  added  to  names  of 
grantor  and  grantee,  and  afterward? 
erased )  ;  State  use  of  Goddard  v. 
Dean,  40  Mo.  464  (Christian  name  of  party 
in  bond  changed  from  "Francis"  to  "Fra.nk- 
lin")  ;  Latshaw  v.  Hiltebeitel,  2  Pennyp.  267 
(change  of  Christian  name  of  payee  in  note 
from  "Catherine"  to  "Rebecca^')  ;  Mouchet 
v.  Cason.  1  Brev.  307  (addition  of  surname 
of  payee  in  note  apparently  inadvertently 
omitted);  Derby  v.  Thrall,  44  Vt.  413,  8 
Am.  Rep.  389  (change  of  Christian  name  of 
payee'  in  note  from  "Franklin"  to  "Francis 
E.") ;  Trew  v.  Burton,  1  Cromp.  &  M.  533 
Alteration  bv  a  strangrer  by  Rtrikin«r  out 
the  wrong  and  insertingr  the  ri^ht  Christian 
name  of  one  of  the  original  arbitrators,  con- 
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tained  in  the  recital  of  an  award ) ;  Re  How- 
gate  [1902]  1  Ch.  451  (change  of  Christian 
name  of  mortgagee  in  deed  of  mortgage  from 
"William"  to  "Edward  Thomas"). 

This  rule  of  law  finds  support  also  in 
Arnold  v.  Jones,  2  R.  I.  345,  which  is  set 
forth  in  full  in  Blenkibon  Bbos.  v.  Rogers, 
and  in  the  following  cases: 

In  Davis  &  R.  Bldg.  &  Mfg.  Co.  v. 
Dix,  64  Fed.  400,  it  was  held  that  where  a 
contract  for  the  sale  and  construction  of  a 
creamery,  which  was  signed  "Davis  &  Ran- 
kin, the  first  party,"  by  their  asjent,  showed 
on  its  face  that  the  first  party  was  Davis  & 
Rankin  Building  &  Manufacturing  Compa- 
ny, the  fact  that  such  agent  after  the  con- 
tract was  signed  by  the  second  parties,  with- 
out the  latter's  knowledge  and  before  the 
contract  was  delivered  to  the  principal,  add- 
ed to  the  name  "Davis  &  Rankin"  the  words 
"Bldng.  &  Manfng.  Co.,"  did  not  affect  the 
form  and  validity  of  the  contract. 

And  in  Turner  v.  Billagram,  2  Cal.  520, 
it  was  held  that  where  a  bond  was  made 
to  a  sheriff  instead  of  the  party  to  be  pro-  ' 
tected  by  it,  that  the  erasure  of  the  name  of 
the  sheriff,  and  the  insertion  of  the  right 
party's  name,  did  not  invalidate  the  bond. 

So,  in  Horst  v.  Wagner,  43  Towa,  373, 
22  Am.  Rep.  255,  it  was  held  that  where 
the  payee  of  a  note,  for  the  purpose  of 
transferring  it,  ignorantly  erased  his  own 
name  and  inserted  that  of  the  one  to  whom 
he  intended  to  transfer  it.  but  subsequently 
and  before  delivery,  restored  the  instru- 
ment to  its  original  form,  and  transferred 
it  by  indorsement,  the  validity  of  the  note 
was  not  affected  by  such  alteration. 

And  in  Outtoun  v.  Dulin,  72  Md.  530,  20 
Atl.  134,  it  was  held  that  where  the  as- 
signor of  a  lease  corrected  a  mistake  in  the 
Christian  name  of  the  lessor  by  erasing  the 
name  "Christian"  and  interlining  the  name 
"William  H.,"  with  the  consent  of  the  as- 
signee, such  change  did  not  make  that  in- 
strument inadmissible  in  evidence  in  an 
action  by  the  assignee  for  the  rent  under  the 
lease. 

And  in  James  v.  Tilton,  183  Mass.  275,  67 
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N.  E.  326,  in  which  it  appeared  that  a  note 
and  did  not  in  any  manner  change  or  ef- 
fect the  liability  of  the  defendant. 

Barnes  v.  Van  Keuren,  31  Neb.  105,  47 
N.  W.  848;  Fisherdick  v.  Button,  44  Neb. 
122,  62  N.  W.  488. 

An  alteration  to  make  the  inBtrument 
conform  to  the  real  intention  of  the  par- 
ties, and  to  correct  a  mistake,  will  not 
avoid  the  instrument. 

2  Cyc.  Law  &  Proc.  p.  148,  and  cases 
cited  in  notes  20-23;  Basey  v.  McKinney, 
43  Ind.  App.  422,  87  N.  E.  693;  Osborn  v. 
Hall,  160  Ind.  163,  66  N.  E.  457;  Merchants' 
Bank  v.  Stirling,  13  N.  S.  439;  Phillips  v. 
Crips,  108  Iowa,  609,  79  N.  W.  373;  Ryan 
V.  First  Nat.  Bank,  148  111.  349,  35  N.  E. 
1120;  2  Dan.  Neg.  Inst.  1st  ed.  §§  1398, 
1403,  3404;  Arnold  v.  Jones,  2  R.  I.  345; 
Cole  V.  Hills,  44  N.  H.  227;  Weaver  v. 
Bromley,  65  Mich.  212,  31  N.  W.  839; 
Derby  v.  Thrall,  44  Vt.  413,  8  Am.  Rep. 
389;  Turner  v.  Billagram,  2  Cal.  520;  El- 
liott V.  Blair,  47  111.  342;  State  use  of  God- 
dard  v.  Dean,  40  Mo.  464;  Domestic  Sewing 
Mach.  Co.  V.  Barry,  2  Misc.  264,  21  N.  Y. 
Supp.  970. 

Mr.  O.  B.  Wllley,  for  appellee: 

Any  change  on  the  face  of  a  contract, 
made  by  a  party  thereto  after  its  execu- 
tion, and  without  consent,  whether  ma^ 
terial  or  otherwise,  nullifies  the  contract. 

Kelly  V.  Thuey,  143  Mo.  422,  46  S.  W. 
300;  Koons  v.  St.  Louis  Car  Co.  203  Mo. 
227,  101  S.  W.  49;  Richardson  v.  Felbier, 
9  Okla.  513,  60  Pac.  270;  Schmidt  v.  Quin- 
zel,  55  N.  J.  Eq.  792,  38  Atl.  665. 

Sedgwick,  J.,  delivered  the  opinion  of 

the  court: 

The  defendant  sold  a  quantity  of  grain, 
and  made  and  signed  a  written  memoran- 


dum of  sale  in  which,  ^Blenkiron  Grain 
Company"  was  named  as  the  purchaser. 
The  contract  was  delivered  to  this  plain- 
tiff. Afterwards,  the  defendant  refused  to 
deliver  the  grain,  and  the  plaintiff  brought 
this  action  on  the  contract.  There  was  a 
general  demurrer  to  the  petition,  which  was 
sustained,  and  the  cause  dismissed.  The 
plaintiff  has  appealed. 

In  the  petition  the  plaintiff  alleges  that 
the  defendant  sold  and  agreed  to  deliver  to 
the  plaintiff  2,600  bushels  of  oats,  which 
was  agreed  upon  between  the  parties,  and 
that  a  memorandum  of  sale  was  reduced  to 
writing  and  signed  by  the  defendant,  "and 
is  now  in  words  and  figures  following." 
Then  followed  the  memorandum  of  sale, 
signed  by  the  defendant,  in  which  the  name 
of  the  purchaser  is  "Blenkiron  Brothers, 
Incorporated."  The  petition  then  alleges 
that  the  plaintiff  had  been  conducting  said 
business  as  a  corporation  under  the  name 
of  Blenkiron  Grain  Company;  that  a  abort 
time  before  the  making  of  the  contract,  the 
legal  name  of  plaintiff  corporation  was 
changed  from  Blenkiron  Grain  Company  to 
Blenkiron  Brothers  Incorporated,  but  the 
"stockholders,  officers,  managers,  and  the 
place  or  places  and  the  general  nature  of 
the  business  transacted  by  the  said  corpora- 
tion, Blenkiron  Brothers,  remained  and 
were  the  same  as  in  the  corporation  called 
'Blenkiron  Grain  Company;'"  and  that  at 
the  time  of  making  the  memorandum,  the 
plaintiff's  agent  who  prepared  the  same, 
by  mistake  or  oversight,  used  a  partly 
printed  blank  in  which  the  plaintiff's  name 
by  mistake  was  printed  Blenkiron  Grain 
Company;  that  the  mistake  in  the  name  of 
the  plaintiff  was  not  discovered  until  after 
the  memorandum  was  signed  and  delivered; 


which  was  payable  to  a  firm  of  three  part- 
ners was,  on  the  winding  up  of  the  partner- 
ship, turned  over  to  one  of  them,  who 
thereafter  drew  a  line  through  the  firm 
name  and  inserted  his  own  name  as  payee, 
and  indorsements  were  made  on  the  back  by 
the  other  partners  making  the  note  payable 
to  the  partner  to  whom  it  belonged,  and 
that,  after  bringing  suit  against  the  maker, 
such  partner  erased  his  own  name  as  payee 
and  also  the  line  that  he  had  drawn  through 
the  firm  name,  thus  restoring  the  note  to  its 
original  condition,  except  for  the  marks  of 
alteration  on  its  face,  it  was  held  that  these 
facts  constituted  no  defense  to  an  action  on 
the  note,  if  all  the  changes,  though  made 
without  the  knowledge  of  the  maker,  were 
done  innocently  or  by  mistake,  and  neither 
the  defendant  nor  anyone  else  suffered  any 
injury  in  consequeiice  thereof. 

And  in  Cole  v.  Hills,  44  N.  H.  227,  in 
which  it  appeared  that  a  note  intended  to 
be  made  payable  to  "Benjamin  Cole"  was 
accidently  written  pavable  to  "Beniamin  R. 
Cole."  the  erasure  of 'the  letter  "R"  by  the 
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payee  after  delivery  was  he)d  to  be  an  im- 
material alteration  which  would  not  avoid 
the  note. 

Horst  v.  Wagner,  supra,  was  followed  in 
Skelton  v.  Tillman  /Tex.)  20  S.  W.  71,  in 
which  it  was  held  that  where  the  payee  in 
a  note  in  good  faith  added  the  words  '*& 
Brother,"  to  his  name,  for  the  purpose  of 
transferring  the  note  to  himself  and  brother 
as  partners,  and  afterwards  restored  the 
note  to  its  original  form,  such  alteration 
did  not  prevent  a  recovery  on  the  note. 

In  Bank  of  Montreal  v.  Exhibit  ir  Trading 
Co.  22  Times  L.  R.  722,  the  court  declared  it 
to  be  unnecessary  to  decide  whether  the  al- 
teration of  a  note  payable  to  a  company,  by 
the  addition  of  the  word  "limited"  to 'such 
company's  name  after  the  note  was  execut- 
ed, was  material. 

The  effect  of  the  addition  of  a  party's 
name  to  a  contract,  or  the  substitution  of 
one  party's  name  for  another,  presents  a  dif- 
ferent question,  and  one  not  within  the 
scope  of  this  note.  J.  A.  €• 
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that  the  grain  was  in  fact  sold  to  Blenkiron 
Brothers  as  both  parties  well  knew  and 
intended,  and,  ''in  order  to  make  said  memo- 
randum conform  to  the  fact  and  the  real 
intention  of  the  parties,  and  for  no  other 
purpose,  plaintiff  caused  said  memorandum 
to  be  changed  by  erasing  the  words  and 
letters  'Grain  Company,'  and  inserting  in 
the  place  thereof  the  words  and  letters 
•Brothers,  Incorporated,*  in  the  name  of  the 
purchaser  as  it  appears  in  one  place  in 
■aid  memorandum." 

Some  preliminary  questions  are  pre- 
sented; but  the  principal  question  discussed 
in  the  briefs  is  whether  the  said  change  of 
the  name  of  the  purchaser  without  the 
knowledge  or  consent  of  the  maker  of  the 
instrument  would  relieve  the  defendant 
from  liability  thereon.  There  is  an  in- 
teresting statement  of  the  origin  and  de- 
velopment of  the  law  in  regard  to  altera- 
tions of  written  instruments  in  a  note  un- 
der Wood  worth  v.  Bank  of  America,  10 
Am.  Dec.  239,  267,  long  regarded  as  a 
leading  case.  In  that  note  immaterial 
alterations  are  defined  to  be  ''such  merely 
verbal  changes  as  do  not  vary  the  contract 
in  any  essential  particular,  as  by  the  cor- 
rection of  obvious  mistakes,  or  by  inserting 
words  which  simply  express  the  meaning  of 
the  instrument  to  be  what  the  law  would 
imply  it  to  be  without  such  words."  The 
author  states  the  following  instances:  "In- 
serting the  words  'on  demand'  in  a  note 
in  which  no  time  of  payment  is  specified, 
for  it  is  payable  on  demand  without  those 
words  (Aldous  v.  Comwell,  L.  R.  t(  Q.  B. 
573 ) ;  correcting  the  figures  in  the  margin 
to  correspond  with  the  body  of  the  note 
(Woolfolk  V.  Bank  of  America,  10  Bush, 
604;  Smith  v.  Smith,  1  R.  I.  398,  53  Am. 
Dec.  652;  or  changing  the  words  in  the 
body  to  correspond  with  the  marginal  fig- 
ures, -where  the  latter  are  correct  and  the 
mistake  is  accidental  (Clute  v.  Small,  17 
Wend.  238 ) ;  correcting  a  date,  as  where  a 
note  was  dated  '1868'  by  mistake,  the  true 
date  being  '1869*  (Duker  v.  Franz,  7  Bush, 
273,  3  Am.  Rep.  314).  In  general,  it  is 
held  that  where  the  correction  does  not 
alter  the  legal  tenor  and  effect  of  the  in- 
strument, or  affect  the  liability  of  a  party, 
it  will  be  considered  an  immaterial  altera- 
tion. Thus;  where  a  maker,  after  indorse- 
ment, added,  'payable  before  maturity,  and 
interest  on  unexpired  term  refunded,  if  I  so 
elect/  it  was  held  the  indorser  was  not  dis- 
charged. Herrick  v.  Baldwin,  17  Minn.  209, 
Gil.  183,  10  Am,  Rep.  161."  Tlie  following 
additional  instances  in  this  state  may  be 
mentioned:  Erasing  indorsements  of  pay- 
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ments  from  the  back  of  a  note  which  had 
been  indorsed  by  mistake  (Lau  v.  Blomberg, 
3  Neb.  (Unof.)  124,  91  N.  W.  206);  re- 
moving from  a  note  the  following  words: 
"This  note  is  given  upon  condition"  (Palm- 
er V.  Largent,  6  Neb.  223,  25  Am.  Rep. 
479);  interlining  the  words:  "Interest  at 
6  per  cent  on  notes  remaining  over  a  year*' 
(Edward  Thompson  Co.  v.  Baldwin,  62  Neb. 
530,  87  N.  W.  307 ) ;  indorsing  by  a  notary 
on  the  back  of  a  contract  an  extension  of 
time  of  payment  (Johnson  v.  Weber,  70 
Neb.  467,  97  N.  W.  585 ) ;  the  addition  of 
the  name  of  an  additional  surety  on  a 
promissory  note  (Barnes  v.  Van  Keuren, 
31  Neb.  1(55,  47  N.  W.  848;  Royse  v.  State 
Nat.  Bank,  50  Neb.  16,  69  N.  W.  301); 
adding  the  words:  "I  will  pay  in  cash 
any  deductions  made  from  said  claim  of 
$1,975  in  full  amount  of  said  deductions'* 
(Fisherdick  v.  Button,  44  Neb.  122,  62  N. 
W.  488) ;  and  in  other  jurisdictions,  chan- 
ging the  name  of  the  payee  by  erasing  the 
initial  of  the  middle  name  (Cole  v.  Hills, 
44  N.  H.  227);  inserting  the  words  "or 
bearer**  in  a  promissory  note  (Weaver  v, 
Bromley,  66  Mich.  215,  31  N.  W.  839); 
changing  the  name  of  the  payee  as  written 
in  the  note  from  "Francis  E.  Derby*'  to 
"Franklin  Derby"  (Derby  v.  Thrall,  44  Vt. 
413,  8  Am.  Rep.  389) ;  changing  the  name  of 
the  payee  in  a  note  from  the  "Providence 
Steam  Pipe  &  Gas  Company**  to  "Arnold, 
Barbour,  &  Hartshorn"  (Arnold  v.  Jones, 
2  R.  I.  345 ) ;  and  many  similar  instances 
cited  in  2  Daniel  on  Negotiable  Instru- 
ments, §  1398,  and  2  Cyc.  Law  &  Proc.  p. 
148. 

The  case  of  Arnold  v.  Jones  is  very  simi- 
lar to  the  one  at  bar.  In  that  case  the 
plaintiffs  were  doing  business  in  both 
names,  and  after  the  note  had  been  given 
in  which  the  payee  was  named  as  the  Provi- 
dence Steam  Pipe  &  Gas  Company,  the  note 
wa,s  changed  by  drawing  a  line  through  that 
name,  and  writing  over  it  the  name  of  the 
payee  as  Arnold,  Barbour,  &  Hartshorn. 
This  was  held  not  to  release  the  surety  on 
the  note,  who  had  not  consented  to  such 
change.  The  court  discusses  the  general 
question  somewhat  at  length,  and  announces 
a  very  strict  rule  avoiding  instruments  gen- 
erally on  account  of  alterations,  but  holds 
that  the  case  then  being  considered  was 
not  within  the  rule.  The  court  said :  "The 
plaintiffs  were  the  persons  who  composed 
this  firm,  and  they  carried  on  the  business 
of  dealing  in  steam  and  gas  pipes,  and  no 
other  business,  as  well  in  the  name  of 
'Arnold,  Barbour,  &  Hartshorn'  as  in  the 
name  of  the  'Providence  Steam  Pipe  &  Gas 
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Compan^r/  and  this  note  was  given  for  a 
debt  du$  to  this  firm.  .  .  .  This  state 
of  facts  shows  that  the  defendant  intended 
,  to  give  this  note  and  become,  liable  to  whom- 
ever might  compose  this  firm;  that  this 
note  itself  did  not  designate,  nor  was  it  evi- 
dence of,  the  names  of  the  persons  who  com- 
posed this  firm.  The  defendant's  liability 
did  not  therefore  depend  wholly  upon  the 
evidence  which  this  note  afforded,  but  upon 
evidence  aliunde,  upon  proof  of  the  names 
3f  the  individuals  who  composed  this  firm, 
to  wit,  the  plaintiffs.  And  this  alteration 
and  erasure  could  in  no  way  change  or  af- 
fect this  proof.  ...  This  evidence  tend- 
ed conclusively  to  rebut  any  presumption 
of  fraud,  and  to  show  the  circumstances  un- 
der which,  and  the  intent  and  purpose  for 
which,  this  erasure  and  alteration  were 
made,  and  their  effect  upon  the  liability  of 
the  defendant  and  the  claim  of  the  plain- 
tiff." 

In  Barnes  ▼.  Van  Keuren,  31  Neb.  165, 
47  N.  W.  848,  this  court  said:  "It  is  not 
every  alteration  of  a  promissory  note  that 
will  discharge  the  maker.  To  have  that 
effect,  the  change  must  be  a  material  one, 
something  either  of  advantage  or  detriment 
to  the  promisor."  In  that  case  the  name 
of  a  surety  was  added  to  the  promissory 
note  after  it  was  delivered,  without  the 
knowledge  or  consent  of  the  maker,  and  it 
was  held  that  such  an  alteration  will  not 
discharge  the  maker.  In  Fisherdick  v. 
Button,  44  Xeb.  122,  62  N.  W.  488.  it  is 
said:  "If  the  change  is  immaterial  or 
unimportant, — ^that  is,  one  which  does  not 
vary  the  legal  effect  of  the  document  or 
chan^  its  terms  and  conditions, — it  will 
be   disregarded." 

If  the  allegations  of  the  petition  are 
true,  and  they  must  be  so  regarded  when 
tested  by  a  general  demurrer,  we  do  not 
see  that  this  alteration  in  any  way  affected 
the  liability  of  the  maker  of  the  instrument. 
It  is  alleged  that  the  grain  was  in  fact  sold 
to  the  corporation,  plaintiff  in  this  case ;  that 
it  was  so  understood  and  intended  by  both 
of  the  parties.  The  principal  part  of  the 
name  was  unchanged.  After  the  name  of 
this  corporation  had  been  changed  from 
Blenkiron  Grain  Company  to  Blenkiron 
Brothers  Incorporated,  there  was  no  such 
legal  person  as  Blenkiron  Grain  Company. 
To  that  extent  then  the  name  might  be 
regarded  as  fictitious,  and  without  doubt, 
when  a  fictitious  name  is  inserted  as  promi- 
see in  a  contract,  with  the  knowledge  of 
both  parties,  and  the  contract  is  so  deliv- 
ered and  received  as  the  contract  of  the 
parties,  to  insert  the  true  name  would  not 
be  a  material  alteration. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded. 
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HARTINGTON  NATIONAL  BANK 

V. 

JOHN  WIEBELHAUS,  Appt. 

(—  Neb.  — ,   128  N.   W.  669.) 

Btlls  and  notes  —  liability  of  maker  — 
filling  blank. 

Defendant  signed  a  promissory  note 
which  was  perfect  on  its  face,  with  the  ex- 
ception of  a  blank  for  the  name  of  the  payee, 
and  intrusted  it  to  his  comaker,  who  deliv- 
ered it  in  that  form  to  a  bank  two  days 
later,  before  it  was  due,  in  violation  of 
an  agreement  that  it  should  be  used  by  him 
in  buying  a  meat  market,  that  the  name  of 
the  seller  should  be  inserted  in  the  blank, 
and  that  the  note  should  be  returned  to 
defendant  if  not  used  for  that  purpose. 
The  bank  accepted  the  note  at  its  face 
value,  and  afterward  inserted  its  own  name 
in  the  blank  as  payee.  Held  that  the  in- 
strument is  not  enforceable  against  defend- 
ant within  the  meaning  of  that  part  of  the 
negotiable  instruments  law  relating  to  the 
filling  of  blanks,  and  containing  among 
other  things  the  following  provision :  "In 
order,  however,  that  any  such  instrument 
when  completed  may  be  enforced  against 
anv  person  who  became  a  party  thereto 
prior  to  its  completion,  it  must  be  filled 
up  strictly  in  accordance  with  the  authority 
given,  and  within  a  reasonable  time."  Comp. 
Stat.  1909,  chap.  41,  §  14. 

(November  26,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Dfstrict  Court  for  Cedar  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  Ready  for  appellant. 
.  Mr.  R.  J.  Millard,  for  appellee: 

If  a  promissory  note  or  bill  of  exchange 
is  drawn  and  negotiated  with  a  blank  left 
for  the  name  of  the  payee,  the  blank  may 
be  filled  by  the  holder,  who  comes  by  the 
instrument,  with  his  own  name. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  256: 
Selover,  Neg.  Inst.  Law,  22;  Boyd  v.  Mc- 
Cann,  10  Md.  118;  Thompson  v.  Rathbun, 
18  Or.  202,  22  Pac.  837;  First  Nat.  Bank  v. 
Flath,  10  N.  D.  281,  86  N.  W.  «67;  1  Dan. 
Neg.  Inst.  4th  ed.  H  145;  Frank  v.  Lilien- 
feld,  33  Gratt.  378;   Gothrupt  v.  William- 

Headnotes  by  Rose,  J. 

Note.  —  See  note  to  Vander  Plo^  v. 
Van  Zuuk,  13  L.R.A.(N.S.)  490,  as  to  the 
right  of  an  innocent  payee  to  recover  on  a 
note  signed  in  blank  and  intrusted  to  a 
third  person  who  exceeds  his  authority  in 
filling  up  the  blanks  before  delivery  to  the 
payee. 
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son,  61  Ind.  690;  Rich  v.  Starbuck,  51  Ind. 
87. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  on  a  promissory  note  for 
$400,  dated  June  18,  1907,  and  due  six 
months  hence.  W.  J.  Breslin  and  John 
WiebelhnuH  were  makers,  and  the  Hart- 
ington  National  Bank  was  the  payee  and 
holder.  The  summons  was  not  served  on 
Breslin,  and  the  controversy  is  between  the 
bank  as  plaintiff  and  Wiebelhaus  as  de- 
fendant. From  a  judgment  on  the  verdict 
of  a  jury  for  the  full  amount  of  plaintiff's 
claim,  defendant  has  appealed.. 

The  substance  of  the  defense  pleaded  is: 
Defendant  and  Breslin  signed  the  note,  but 
left  a  blank  for  the  name  of  the  payee.  It 
was  agreed  between  them  that  the  note 
should  be  used  by  Breslin  in  purchasing  a 
meat  market  at  Fordyce  from  the  owner 
whose  name  was  at  the  time  unknown,  but 
which  afterward  was  found  to  be  Jacob 
Hauri.  In  the  event  of  a  purchase,  Hauri's 
name  was  to  be  inserted  in  the  blank,  but 
otherwise  the  note  was  to  be  returned  to 
defendant.  The  insertion  of  the  name  of 
the  bank  as  payee  was  not  authorized  by 
defendant,  and  he  never  consented  thereto. 
The  proof  of  these  facts  is  uncontradicted. 

On  plaintiff's  side  of  the  case  the  fol- 
lowing facts  are  shown  without  contradic- 
tion: When  defendant  signed  the  note  he 
exacted  as  security  from  Breslin  a  deed  to 
three  lots  in  the  city  of  Hartington,  and 
at  the  time  of  the  trial  the  title  thereto 
stood  in  defendant's  name.  In  the  mean- 
time he  had  collected  the  rents  and  profits. 
When  the  note  was  delivered  to  plaintiff, 
it  was  a  perfect  instrument,  with  the  ex- 
ception of  a  blank  for  the  name  of  the 
payee.  It  had  not  been  altered,  and  bore 
on  its  face  no  intimation  of  the  agreements 
pleaded  as  a  defense.  Breslin  delivered  the 
note  to  plaintiff  on  or  before  June  20, 
1907,  and,  in  addition  to  the  cash  payment, 
it  was  accepted  by  the  bank  at  its  face 
value  in  full  satisfaction  and  discharge  of 
a  mortgage  on  Breslin's  property.  After- 
ward plaintiff  inserted  its  own  name  in  the 
blank  as  payee,  having  had  no  actual  notice 
of  the  alleged  agreements  between  the 
makers. 

Plaintiff  contends  that  defendant  made 
no  defense  to  the  note,  and  that,  on  the  un- 
disputed eviden'ce,  the  judgment  rendered 
^as  proper.  This  position  seems  to  be  cor- 
rect, if  the  controversy  is  to  be  determined 
without  regard  to  the  nesrotiable  instru- 
ments law  of  1905  (Comp.  Stat.  1909,  chap. 
41).  According  to  the  rules  of  the  law 
merchant,  when  defendant  signed  the  note 
without  restriction,  leaving  a  blank  for 
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the  name  of  the  payee,  and  intrusted  it  to 
his  comaker,  he  gave  to  a  bona  fide  lioldor 
implied  authority  to  fill  the  blank  and 
perfect  the  instrument.  Humphrey  Hard- 
ware Co.  V.  Herrick,  72  Neb.  878,  101  N. 
W.  1016,  102  N.  W.  1010;  Page  v.  Morrel, 
3  Abb.  App.  Dec.  433;  Redlich  v.  Doll,  54 
N.  Y.  234,  13  Am.  Rep.  673;  Spitler  v. 
James,  32  Ind.  202,  2  Am.  Rep.  334;  Goth- 
nipt  V.  Williamson,  61  Ind.  599;  Bank  of 
Pittsburgh  v.  Neal,  22  How.  96,  16  L.  ed. 
323.  Under  the  law  merchant  a  bona  fide 
holder  was  penhitted  to  insert  his  name 
in  a  blank  left  for  the  name  of  the  payee. 
Townsend  v.  France,  2  Houst.  (Del.)  441; 
Rich  V.  Starbuck,  51  Ind.  87;  Greenhow  v. 
Boyle,  7  Blackf.  56;  Dunham  v.  Clogg,  30 
Md.  284;  Boyd  v.  McCann,  10  Md.  118; 
Schooler  v.  Tilden,  71  Mo.  580;  Hardy  v. 
Norton,  66  Barb.  627;  Seay  v.  Bank  of 
Tennessee,  3  Sneed,  658,  67  Am.  Dec.  579; 
Close  V.  Fields,  2  Tex.  232.  On  the  record 
presented  there  can  be  no  doubt  that  in 
taking  the  note  the  bf^nk  acted  honestly, 
relying  upon  a  well-established  custom.  On 
the  other  hand,  defendant  took  security  for 
his  own  protection,  signed  the  note  with 
the  name  of  the  payee  left  blank,  and  in- 
trusted it  to  Breslin,  thus  making  it  easy 
for  him  to  mislead  the  bank  to  its  injury. 
Under  such  circumstances  the  courts,  in  ad- 
ministering justice  independently  of  legis- 
lative enactments,  have  as  a  rule  protected 
the  person  least  at  fault,  and  allowed  the 
loss  to  fall  upon  the  one  whose  conduct  was 
the  principal  cause  of  the  injury.  This 
rule  should  be  applied  in  the  present  case, 
unless  it  has  been  changed  by  statute. 
Before  the  note  was  signed,  however,  the 
negotiable  instruments  law  was  passed,  and 
by  it  the  transaction  in  controversy  must 
be  tested.  Generally  this  act  retains  the 
rules  of  the  law  merchant,  and  its  purpose, 
as  suggested  by  its  title,  is  "to  establish 
a  law  uifiform  with  the  laws  of  other 
states."  While  England,  and  most  of  the 
states  of  this  country,  have  been  consistent 
in  making  such  statutes  uniform,  an  exam- 
ination of  the  holdings  of  the  courts  in 
which  those  acts  have  been  construed  in- 
dicates a  diversity  of  opinion.  The  view, 
however,  that  the  provisions  of  §  14  of  the 
Nebraska  negotiable  instruments  act,  which 
is  invoked  by  defendant  herein,  change  the 
rules  of  the  law  merchant  in  material 
respects,  appears  to  be  unanimous.  Herd- 
man  V.  Wheeler  (1902)  IK.  B.  361 ;  Lloyd's 
Bank  v.  Cooke  (1907)  1  K.  B.  794;  Boston 
Steel  &  I.  Co.  V.  Steuer,  183  Mass,  140, 
97  Am.  St.  Ren.  426,  66  N.  E.  646:  Van- 
der  Ploeg  v.  Van  Zuuk,  13  L.R.A.(N.S.) 
490,  124  Am.  St.  Rep.  275,  and  note  (135 
Iowa,  350,  112  N.  W.  807). 
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Section  14  provides:  "Where  the  instru- 
ment is  wanting  in  any  material  particular, 
the  person  in  possession  thereof  has  a  prima 
facie  authority  to  complete  it  by  filling  up 
the  blanks  therein.  And  a  signature  on  a 
blank  paper  delivered  by  the  person  making 
the  signature,  in  order  that  the  paper  may 
be  converted  into  a  negotiable  instrument, 
operates  as  a  prima  facie  authority  to  fill 
it  up  as  such  for  any  amount.  In  order, 
however,  that  anv  such  instrument  when 
completed  may  be  enforced  agains  any  per- 
son who  became  a  party  thereto  prior  to 
its  completion,  it  must  be  filled  up  strictly 
in  accordance  with  the  authority  given  and 
within  a  reasonable  time.  But  if  any  such 
instrument  after  completion  is  negotiated 
to  a  holder  in  due  course,  it  is  valid  and 
effectual  for  all  purposes  in  his  hands,  and 
he  may  enforce  it  as  if  it  had  been  filled 
up  strictly  in  accordance  with  the  authority 
given,  and  within  a  reasc- lable  time."  Comp. 
Stat.  1909,  chap.  41,  §  14. 

Within  the  meaning  of  this  language,  de- 
fendant became  a  party  to  the  note  "prior 
to  its  completion,**  and  therefore,  in  order 
that  it  may  be  enforced  against  him,  the 
blank  "must  be  filled  up  strictly  in  ac- 
cordance with  the  authority  given."  Guer- 
rant  v.  Guerrant,  7  Va.  Law  Reg.  639. 
That  defendant  gave  plaintiff  no  authority 
to  fill  the  blank  with  its  own  name  is 
shown  by  uncontradicted  testimony.  The 
verdict  against  him,  therefore,  is  not  sus- 
tained by  sufficient  evidence, — a  question 
raised  in  both  courts  by  an  assignment  of 
error.  For  this  reason  the  enforcement  of 
the  statute  requires  a  reversel,  which  is  or- 
dered. 

Reversed  and  remanded. 


NEW  HAMPSHIRE:   SUPREME 
COURT. 

CHARLES  H.  HUTCHIN3 
v. 

WALTER  H.  PAGE. 
(75  N.  H.  216,  72  Atl.  689.); 

Libel  —  truth  »-  Justiflcation. 

A  tax  collector  who,  in  addition  to  post- 
ing the  notices  of  sale  of  delinquent  taxes, 
required  by  law,  publishes  the  fact  of  de- 
linquency in  newspapers  for  the  purpose 
of  maliciously  proclaiming  to  the  pub- 
lic that  the  taxpayer  was  delinquent,  and 
not  in  the  belief  that  such  advertisement 
was  essential  to  the  success  of  the  tax 
sale,  is  answerable  for  libel,  although  the 
statement  was  in  fact  true. 


(April  6,  1909.) 
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TRANSFER  upon  exceptions  by  the  Su- 
perior Court  for  Eockingham  County 
for  the  opinion  of  the  Supreme  Court  after 
order  of  nonsuit,  of  an  action  brought  to  re- 
cover damages  for  the  alleged  publication 
of  a  libel.     Exceptions  sustained. 

Deifendant,  a  tax  collector  for  the  city  of 
Portsmouth,  held  an  overdue  tax  against 
plaintiff.  In  addition  to  posting  the  no- 
tices of  sale  of  delinquent  taxes,  required 
by  law,  the  collector  published  like  notices 
in  two  newspapers.  It  was  alleged  that 
the  latter  publications  were  made,  not  in 
the  belief  that  such  publication  was  es- 
sential to  the  success  of  the  tax  sale,  but  for 
the  malicious  purpose  of  publicly  proclaim- 
ing that  the  taxpayer  was  delinquent. 

Further  facts  appear  in  the  opinion. 

Messrs.  Kelley,  Harding,  &  Hatch  for 
plaintiff. 

Messrs.  Page  &  Bartlett  for  defendant 

Peaslee,  J.,  delivered  the  opinion  of  the 
court : 

However  the  law  may  be  elsewhere,  it  is 
well  settled  in  this  state  that  the  truth  is 


Note,  —  Truth  as  a  defense  to  a  civil 
action  for  libel  or  slander. 

This  is  the  subject  of  a  note  appended 
to  Warner  v.  Clark,  21  L.R.Au  602,  to 
which  this  note  is  supplemental.  Cases  in- 
volving the  question  of  privilege  are  not 
included  herein. 

I.  In  general,  133. 
II.  Constitutional  or  statutory  provisions, 
135. 

III.  Character  and  sufficiency  of  proof. 

a.  Necessity  that  thd  justification  be 
as  broad  as  the  charge. 

1.  In  general,  136. 

2.  Partial,    137. 

IV.  Pleading  and  proving. 

a.  In  general,  138. 

b.  Distinction  between  general  chargs 

and  specific  charge. 

1.  In  general,  139. 

2.  General  charge,  130. 

3.  Specific,  139. 

e.  Effect  of   innuendo.   140. 

d.  Connecting  plaintiff  with  defama- 

tory statement,  141. 

e.  Proof  of  distinct  offense,  141. 

f.  Where    charge    is    in   the    plural, 

142. 
V.  Illustrative  cases. 

a.  Where    defamation    injurioua    to 

business,  143. 

b.  Reputation,  143. 

c.  Charge  of  unchastity,  144. 
d.  Where  crime  charged. 

1.  In  general,  144. 

2.  Theft,  larceny,  embezzlement, 

144. 

3.  Perjury,  145. 

4.  Fornication      and      adultery, 

140. 

5.  Miscellaneous,    146, 
VI.  Effect  of  pardon,   147. 
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not  always  a  defense  to  an  action  on  the 
case  to  recover  damages  for  the  publication 
of  a  libel.  State  v.  Burnham, '9  N.  H.  34, 
31  Am.  Dec.  217.  The  rule  there  suggested, 
that  if  the  occasion  be  lawful,  the  motive 
for  the  publication  is  immaterial,  if  the 
truth  of  the  charge  be  established,  was  ma- 
terially modified  when  a  case  arose  in  which 
the  question  was  directly  in  issue.  ''It 
seems  to  us  that,  in  order  to  settle  wheth- 
er the  occasion  was  lawful,  we  ntust  general- 
ly inquire  into  the  motives  of  the  publisher. 
There  may  be  some  cases  where  the  occasion 
renders,  not  only  the  motive,  but  the  truth, 
of  the  commimication  immaterial.  Thus, 
it  may  be  the  better  rule  that  no  relevant 
statement  made  by  a  witness  or  by  counsel 
in  the  course  of  a  trial  is  actionable,  even 
though  false  and  malicious.  See  Revis  v. 
Smith,  18  G.  B.  126.  But  in  the  great  ma- 
jority of  instances,  and  certainly  in  the  pres- 
ent case,  the  lawfulness  of  the  occasion  de- 
pends upon  the  good  faith  and  real  purpose 
of  the  publisher.  Most  of  what  are  called 
'privileged  communications'  are  'condition- 
ally,* not  'absolutely,*  privileged.  'The  ques- 
tion is  one  of  good  faith*  or  motive,  and  can 
be  settled  only  by  a  jury.  A  court  cannot 
rule  that  a  communication  is  privileged 
without  assuming  the  conditions  on  which 
it  is  held  to  be  privileged,  namely,  that  it 
was  made  in  good  faith,  for  a  justifiable 
purpose,  and  with  a' belief,  founded  on  rea- 


sonable grounds,  of  its  truth."  Palmer  v. 
Concord,  48  N.  H.  211,  217,  97  Am.  Dec. 
605;  Carpenter  v.  Bailey,  63  N.  H.  690, 
694;  Id.,  56  N.  H.  283,  290. 

Under  this  rule  the  plaintiff  states  a  case. 
While  it  was  the  defendant's  duty  to  pub- 
lish the  fact  that  the  plaintiff  had  failed 
to  pay  the  taxes  assessed  against  him,  "by 
posting  advertisements  thereof  in  two  or 
more  public  places  in  the  town'*  (Pub.  Stat. 
1901,  chap.  60,  §  14),  it  was  not  his  duty 
to  otherwise  publish  the  fact,'  unless  he 
thought  such  publication  was  essential  to 
the  success  of  the  tax  sale.  If  he  did  not 
so  believe,  but,  on  the  contrary,  used  this 
occasion  to  maliciously  proclaim  in  a  pub- 
lic manner  that  the  plaintiff  had  not  paid 
his  taxes,  there  is  neither  legal  nor  ethical 
reason  why  an  action  should  not  lie  for  the 
damage  caused  by  the  malicious  and  unwar- 
ranted act. 

The  claim  that  the  defendant  is  exonerat- 
ed by  the  provision  that  he  shall  not  be 
liable  "for  any  cause  whatever  except  his 
own  official  misconduct"  (Pub.  Stat.  1901, 
chap.  60,  §  36)  cannot  be  sustained.  The 
misconduct  here  charged  is  "his  own."  He 
can  no  more  use  the  statutory  power  to  ad- 
vertise as  a  cloak  for  a  malicious  assault 
upon  the  plaintiff's  character,  than  he  could 
make  the  .power  to  arrest  a  commission  for 
the  infliction  of  bodily  chastisement. 

Exception  sustained.    All  concur. 


i.  In  general. 

Where  not  influenced  or  controlled  by 
statutory  or  constitutional  provisions,  by 
the  great  weight  of  authority,  if  properly 
pleaded,  the  truth  is  a  complete  defense  to 
a  civil  action  for  slander  or  libel  l>ased 
upon  the  utterance  or  publication  there- 
of, without  reference  to  whether  the 
alleged  defamatory  words  are  actionable 
per  8€.  Owing  to  statutory  or  constitu- 
tional provisions  a  distinction  exists  in 
some  states  between  actions  for  slander  and 
actions  for  libel.  Hence,  in  the  following 
cases,  which  sustain  the  general  doctrine  as 
stated,  the  character  of  the  action,  whether 
slander  or  libel,  is  indicated: 

Baker  v.  Kansas  City  Times  Co.  Fed. 
Cas.  No.  773  (libel);  Forrest  v.  Hanson. 
1  Cranch,  C.  C.  63,  Fed.  Cas.  No.  4,943 
(slander) ;  Battel!  v.  Wallace,  30  Fed.  229 
(slander) ;  Commercial  Pub.  Co.  v.  Smith, 
79  C.  a  A.  410,  149  Fed.  704  (libel); 
Whitney  v.  Janesville  Gazette,  5  Biss.  330, 
Fed.  Cas.  No.  17,590  (libel);  Ferdon  v. 
Dickens,  161  Ala.  181,  49  So.  888  (slander 
or  libel,  construing  and  explaining  Hereford 
V.  Combs,  126  Ala.  369,  28  So.  582;  Gaither 
V.  Advertiser  Co.  302  Ala.  458,  14  So.  789, 
Spruil  V.  Cooper,  16  Ala.  791);  Mowry  v. 
Raabe,  89  Cal.  606,  27  Pac.  157  (libel); 
Bonaghue  y.  Gaffy,  63  Conn.  43,  2  Atl.  397 
(libel);  Swift  v.  Dickerman,  31  Conn.  285 
(slander) ;  Bennum  t.  Course j  (Del.)  76  Atl. 
31  L.R.A.(N.S.) 


63  (slander;  contra,  as  to  libel,  see  infra, 
Delaware  State  F.  &  M.  Ins.  Co.  v.  Crcas- 
dale) ;  Henderson  v.  Fox,  83  Ga.  233,  9  3.  K. 
839  (slander);  Cox  v.  Strickland,  101  Ga. 
482, 28  S.  E.  655  (libel) ;  Bennett  v.  Crun-p- 
ton,  1  Ga.  App.  476,  58  S.  E.  104  (slander) ; 
Becherer  v.  Stock,  49  111.  App.  270  (slan- 
der) ;  Abshire  v.  Cline,'3  Ind.  116  (slander)  ; 
De  Armond  v.  Armstrong,  37  Ind.  36  (li- 
bel) ;  Heilman  v.  Shanklin,  60  Ind.  424 
(libel)  ;  Walford  v.  Herald  Printing  &  Pub. 
Co.  133  Ind.  372,  32  N.  E.  929  (libel); 
Morse  v.  Times-Republican  Printing  Co.  124 
Iowa,  707,  100  N.  W.  867  (libel)  ;  Berger  v. 
Freeman  Tribune  Pub.  Co.  132  Iowa,  290, 
109  N.  W.  784  (libel);  Hollenbeck  v.  Ris- 
tine,  114  Iowa,  368,  86  N.  W.  377  (libel)  ; 
O'Neil  V.  Adams  (Iowa)  122  N.  W.  970 
(libel);  Castle  v.  Houston,  19  Kan.  417, 
27  Am.  Rep.  127  (libel) ;  Boldon  v.  Thomp- 
son, 60  Kan.  856,  66  Pac.  131;  Mundy  v. 
Wight,  26  Kan.  173-  (slander  or  libel)  : 
Vance  v.  Loinsville  Courier- Journal  Co.  95 
Ky.  41,  23  S.  W.  691  (libel);  Register 
Newspaper  Co.  v.  Worten,  33  Ky.  L.  Rep. 
840,  111  S.  W.  693  (libel);  Whittaker  v. 
McQueen,  128  Ky.  260,  108  S.  W.  236  (slan- 
der) ;  Register  Newspaper  Co.  v.  Stone,  31 
Ky.  L.  Rep.  458,  11  L.R.A.(N.S.)  240,  102 
S.  W.  800  (libel);  Ratcliffe  v.  Louisville 
Courier- Journal  Co.  99  Kv.  416,  36  S.  W. 
177  (libel);  Malone  v.  Carrico,  16  Ky. 
L.  Rep.  165  (libel  or  slander)  ;  Windisch- 
Muhlhauser  Brewing  Co.  v.  Bacon,  21  Ky. 
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L.  Rep.  928,  53  S.  W.  520  (libel) ;  Rollins 
V.  Louisville  Times  Co.  28  Ky.  L.  Rep.  1054, 
90  S.  W.  1081  (libel)  ;  Rayne  v.  Taylor,  14 
La.  Ann.  407  (slander  or  libel) ;  Hauk  ▼. 
Nicholson,  36  La.  Ann.  986  (libel);  Coffee 
V.  Smith,  109  T^.  440,  33  So.  554  (libel); 
Luzenberg  v.  O'Malley,  116  La.  699,  41  So. 
41  (libel);  EUis  v.  Biizzell.  60  Me.  209, 
11  Am.  Rep.  204  (slander;  different  rule  as 
to  libel,  see  infra,  "Constitutional  or  stat- 
utory provisions") ;  McBee  v.  Fulton,  47 
Md.  403,  28  Am.  Rep.  465  (libel)  >  Lewis 
V.  Daily  News  Co.  81  Md.  473,  29  L.R.A. 
69.  32  Atl.  246  (libel)  ;  Coffin  v.  Brown,  94 
Md.  190,  55  L.R.A.  732,  89  Am.  St.  Rep. 
422,  50  Atl.  567  (libel);  Golderman  v. 
Pfpftrns,  7  Gray,  181  (slander;  different 
rule  as  to  libel,  see  infra,  ''Constitutional 
or  statutory  provisions") ;  Foss  v.  Hildreth, 
10  Allen,  76  (slander)  ;  Perry  v.  Porter,  124 
Mass.  338  (rule  stated)  ;  Rice  v.  Albee,  164 
Mass.  88,  41  N.  E.  122  (slander);  Ruther- 
ford v.  Paddock,  180  Mass.  289,  91  Am.  St. 
Rep.  282,  62  N.  E.  381  (rule  stated)  ;  Con- 
ner V.  Standard  Pub.  Co.  183  Mass.  474, 
67  N.  E.  596  (rule  stated);  Sullings  v. 
Shakespeare,  46  Mich.  408,  41  Am.  Rep.  166, 
9  N.  W.  451  (libel) ;  Bourreseau  v.  Detroit 
Evening  Journal  Co.  63  Mich.  425,  6  Am. 
St.  Rep.  320,  30  N.  W.  376  ( libel ) ;  Hay  v. 
Reid,  85  Mich.  296,  48  N.  W.  507  (libel)  ; 
McAllister  v.  Detroit  Free  Press  Co.  85 
Mich.  453,  48  N.  W.  612  (libel);  Simons 
V.  Burnham,  102  Mich.  189,  60  N.  W.  476 
(libel)  ;  Brewer  v.  Chase,  121  Mich.  526,  40 
L.R.A.  397,  80  Am.  St.  Rep.  527,  80  N.  W. 
575  (libel);  Schattler  v.  Daily  Herald  Co. 
162  Mich.  115,  127  N.  W.  42  (libel); 
Thompson  v.  Pioneer-Press  Co.  37  Minn. 
285,  33  N.  W.  856  (libel);  Nixon  v.  Dis- 
patch Printing  (>).  101  Minn.  309,  12  L.R.A. 
(N.S.)  188,  112  N.  W.  258,  11  A.  &  E.  Ann. 
Cas.  161  (libel);  Jarnigan  v.  Fleming,  43 
Miss.  710,  5  Am.  Rep.  514  (slander) ;  Mc- 
Closkev  V.  Pulitzer  Pub.  Co.  152  Mo.  339, 
53  S.  W.  1087  (libel  or  slander)  ;  St.  Louis 
Clothing  Co.  V.  J.  D.  Hall  Drv  Goods  Co. 
156  Mo.  393,  66  S.  W.  1112  (libel);  Min- 
ter  V.  Bradstreet  Co.  174  Mo.  486,  73  S.  W, 
668  (libel);  LTcman  v.  Daily  Record  Co. 
189  Mo.  378,  88  S.  W.  60  (libel);  Julian 
V.  Kansas  City  Star  Co.  209  Mo.  35,  107 
S.  W.  496  (libel),  writ  of  error  dismissed 
in  215  U.  S.  589,  54  L.  ed.  340,  30  Sup.  Ct. 
Rep.  406;  McAtee  v.  Valdingham,  75  Mo. 
App.  45  (slander) ;  Yager  v.  Bruce,  116 
Mo.  App.  473,  93  S.  W.  307  (slander); 
Merrey  v.  Guardian  Printing  &  Pub.  Co. 
(N.  J.  T.)  74  Atl.  464  (libel);  Whiting 
v.  Carpenter,  4  Neb.  (Unof.)  342,  93  N.  W. 
926  (slander)  (contraj  as  to  libel,  see  in- 
fra) ;  Klinck  v.  Colby,  46  N.  Y.  436,  7  Am. 
PpT).  300  (rule  stated)  ;  Holmes  v.  Jones, 
121  N.  Y.  461,  24  N.  E.  701  (libel) :  Kelly 
V.  Taintor,  48  How.  Pr.  270  (libel);  Stil- 
well  V.  Barter,  19  Wend.  487;  King  v.  Root, 
4  Wend.  114,  21  Am.  Dec.  102  (libel); 
Skinner  v.  Powers,  1  Wend.  451;  Brooks 
V.  Bemiss,  8  Johns.  455;  Fry  v.  Bennett, 
3  Bosw.  200  (libel);  Fulkerson  v.  George, 
3  Abb.  Pr.  75  (slander) ;  George  v.  Jen- 
31  L.R.A.(N.S.) 


nings^  4  Hun,  66,  6  Thomp.  &  C.  138   (li- 
bel) ;  Young  v.  Fox,  26  App.  Div.  261,  49 
N.  Y.  Supp.  634  (libel),  motion  to  dismi^ 
appeal  denied  in  155  N.  Y.  616,  60  N.  E. 
279 ;  Putnam  v.  Press  Pub.  Co.  46  App.  Div. 
600,  62  N.  Y.  Supp.  110  (libel)  ;  Beecher  v. 
Press  Pub.  Co.  60  App.  Div.  536,  63  N.  Y. 
Supp.  895   (libel);   Collis  v.  Press  Pub.  Co. 
68  App.  Div.  38,  74  N.  Y.  Supp.  78  ( libel >; 
Xavier  v.  Oliver,  80  App.  Div.  292,   80  X. 
Y.  Supp.  225    (libel);   Lauder  v.  Jones,  13 
N.  D.  525,  .101  N.  W.  907    (libel)  ;    Shartle 
V.  Hutchinson,  3  Or.  337    (slander) ;    Press 
Co.    V.   Stewart,   119    Pa.   584,   14    AtL   51 
(libel;    compare    with    Burkhart   v.    North 
American  Co.  infra) ;   Fleer  v.  Reagan,  24 
Pa.  Super.  Ot.  170  (slander) ;  Peny  y.  Maa 
1  R.  I.  263  (libel) ;  Continental  Nat.  Bank 
v.   Bowdre  Bros.  92  Tenn.   723,  23   N.   W. 
131    (libel);   Mitchell  v.  Spradley,   23   Tex. 
Civ.  App.  43,  56  S.  W.  134  (libel);   Dement 
V.  Houston  Printing  Co.  14  Tex.  Civ.  App. 
391,  37  S.  W.  985   (libel);  Bailev  v.  Chap- 
man, 15  Tex.  Civ.  App.  240,  38  S.  W.  544 
(libel);   Patten  v.  Belo,  79  Tex.  41,   14  S. 
W.  1037  (libel);  Haynes  v.  Spokane  Chroni- 
cle  Pub.   Co.   11   Wash.    503,   39   Pac.   969 
(libel) ;    Leghorn    v.    Review    Pub.    Co.    31 
Wash.  627,  72  Pac.  485   (rule  stated);  Mc- 
Clure  v.  Review  Pub.  Co.  38  Wash.  160,  80 
Pac.  303   (libel);   Ott  v.  Press  Pub.  Co.  40 
Wash.  308,   82   Pac.   403    (libel);   Reynold* 
V.    Holland,    46    Wash.    537,    90    Pad    64S 
(libel);  Quinn  v.  Review  Pub.  Co.  55  Waslu 
69,   133   Am.   St.  Rep.    1016,  104    Pac.   181 
(libel) ;  McClaugherty  v.  Cooper,  39  W.  Va. 
313  (slander;  contra^  as  to  libel,  see  infra, 
"(institutional  and  statutory  provisions"); 
Talmadge  v.  Baker,  22  Wis.  625   (slander): 
Candrian  v.  Miller,  98  Wis.  164,  73  N.  W. 
1004    (libel);    Smith    v.    Singles    (Del.)    72 
Atl,  977  (slander);  San  Antonio  Li?ht  Pub. 
Co.  V.  L^y  ( Tex.  Civ.  App. )  1 1 3  S.  W.  574 
(libel) ;  Wheeless  v.  Davis  (Tex.  Civ.  App.) 
122   S.  W.   929    (libel);   Schuler  v.    Fi^.-her 
(Ala.)    52  So.  390   (slander);   M'Pherson  v. 
Daniels,  10  Barn.  &  C.  263  (slander) ;   Prior 
V.  Wilson,  1  C.  B.  N.  S.  95  (libel);    Kol>erts 
V.  Brown,  10  Bing.  519   (libel) ;   Fleming  v. 
Dollar,  L.  R.  23  Q.  B.  Div.  388  ( libel )  ;  Hill 
V.  Hogg,  9  N.  B.  108  (libel) ;  Tobin  v.  Gan- 
non,  34   N.   S.   9    (slander) ;    Macdonald  v. 
Mail  Printing  Co.  32  Ont.  Rep.  163   (libel). 
In   Castle   v.  Houston,   19   Kan.    417,   27 
Am.  Rep.  127,  the  court  remarked  that  on 
general  principles  no  right  to  damages  can 
be  founded  on  a  publication  of  the  truth, 
since  the  reason  for  awarding  damages  in 
every   such   case    fails,    and    added:      **The 
right  to  compensation  in  point  of  natural 
justice  is  founded  on  -deception  and   fraud 
which  have  been  practised  by  the  defendant 
to  the  detriment  of  the   plaintiff.     If  the 
imputation  is  true,  there  is  no  deception  or 
fraud,     and     no     right     to     compensation. 
.     .     .     A  party  who  acquires  an  advantage 
b^  concealing  the  truth,  which  he  could  not 
have  attained  to  had  he  divulged  it,  so  far 
is  guilty  of  fraud  in  the  concealment  that 
he  cannot  upon  any  principle  claim  a  right 
to  acquire  that  benefit,  and  therefore  can- 
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not  complain  that  he  is  injured  by  the 
publication  of  the  truth.  .  .  .  The 
truth  hurts  no  one." 

So  far  as  affecting  the  rule  that  the 
truth  is  a  complete  defense  to  slander  or 
libel,  the  motive  of  the  utterer  or  publisher 
of  defamatory  language  is  immaterial,  and 
the  right  to  justify  by  pleading  and  prov- 
ing the  truth  exists,  although  the  defama- 
tory language  was  used  upon  an  improper 
occasion  and  from  an  improper  motive. 
Ellis  V.  Buzzell,  60  Me.  209,  11  Am. 
Rep.  204;  Foss  v.  Hildreth,  10  Allen,  76; 
George  v.  Jennings,  4  Hun,  66,  6  Thorap. 
&  C.  138;  Sullings  v.  Shakespeare,  46  Mich. 
408,  41  Am.  Rep.  166,  9  N.  W.  451;  Can- 
drian  v.  Miller,  98  Wis.  168,  73  N.  W.  1004. 

In  some  jurisdictions,  however,  truth  is 
not  a  defense  to  a  civil  action  for  libel, 
unless  published  upon  a  lawful  occasion,  in 
g^ood  faith,  and  for  a  proper  motive.  This 
is  the  doctrine  of  Hutchins  v.  Page,  and 
also  of  State  v.  Bumham,  9  N.  H.  34,.  31 
Am.  Dec.  217,  wherein  the  court  asserted  a 
doctrine  equally  applicable  to  civil  or  crim- 
inal cases,  that,  to  justify  a  libelous  state- 
ment by  proving  the  truth  thereof,  it  must 
also  be  shown  that  the  occasion  for  the 
publication  was  lawful.  To  same  effect 
also  is  Carpenter  v.  Bailey,  56  N.  H.  283, 
same  case  on  prior  appeal,  63  N,  H.  594. 

This  doctrine  has  also  been  apparently 
recognized  in  other  jurisdictions.  In  Burk- 
hart  V.  North  American  Co.  214  Pa.  39,  63 
Atl.  410,  the  court  asserted  the  doctrine 
that  "the  truth  of  the  facts  published  is  in 
general  a  defense  in  a  civil  action  for  libel, 
though  the  benefit  of  such  defense  may  be 
lost  where  the  matter  described  was  a  pri- 
vate one  with  which  the  defendant  or  the 
public  had  no  legitimate  concern,  or  where, 
even  if  the  substance  of  the  matter  was 
proper,  the  manner  and  style  rendered  the 
publication  libelous." 

And  Delaware  State  F.  &  M.  Ins.  Co.  v. 
Croasdale,  6  Houst.  (Del.)  181,  while  con-- 
ceding?  that  the  truth  of  the  libel,  where 
published  for  a  proper  motive,  may  be 
pleaded  and  proved  as  a  defense  to  a  civil 
action  for  the  libel,  held  that  this  was  not 
the  general  rule  if  the  motive  was  not  a 
good  one,  but  was  malicious.  The  court 
said  that  'Tiowever  much  it  may  be  true 
that  it  is  no  libel  upon  one's  character  to 
publish  the  truth  about  it^  if  the  motive 
be  a  good  one.  yet  it  would  be  a  gross  abuse 
of  the  constitutional  privilege  of  printing 
upon  any  subject,  to  drag  before  the  public 
the  private .  character  of  a  person  for  the 
malicious  purpose  of  injurinfi:  or  destroying 
it."  This  rule,  the  court  said,  has  not  been 
changed  by  a  statutory  provision  that,  in 
an  actiorr  for  damasres  for  the  writing  or 
publishing  of  a  libel,  where  the  truth  is 
pleaded  and  fifiven  in  evidenr»e,  if  it  be 
found  that  the  same  was  written  or  pub- 
lished purely  for  publishine  information, 
and  with  no  malicious  and  mipchevions  mo- 
tives, the  jury  may  find  for  the  defe^idant 
nr  defendants.  And  see  Star  Pub.  Co.  v. 
Donahoe  (Del.)  65  L.R.A.  Q80,  58  Atl.  513, 
31  L.R.A.(N.S.) 


for  application  of   the  statutory  provision 
mentioned  in  the  preceding  case. 

//.  Constitutional    or   statutory    provi- 
sions. 

In  many  jurisdictions  the  rule  that  truth 
is  a  complete  defense  to  an  action  for 
slander  or  libel  has  been  changed  by  con- 
stitutional or  statutory  provisions  which  in 
general  terms  provide  that  the  truth  is  a 
complete  defense  to  an  action  for  libel 
where  published  without  malicious  or  cor- 
rupt motives.  These  provisions  are  gen- 
erally confined  to  actions  for  libel.  This 
is  the  rule  in  Massachusetts.  Perry  v.  Por- 
ter, 124  Mass.  338;  Hartnett  v.  Goddard, 
176  Mass.  326,  57  N.  E.  677;  Conner  v. 
Standard  Pub.  Co.  183  Mass.  474,  67  N. 
£.  596. 

In  Perry  y.  Porter,  the  court  construed 
a  statute  providing  that,  in  *'every  prose- 
cution and  in  every  civil  action  for  writing 
or  for  publishing  a  libel,  the  defendant  may 
give  in  evidence  in  his  defense  upon  the 
trial,  the  truth  of  the  matter  contained  in 
the  publication  charged  as  libelous,  and  such 
evidence  shall  be  deemed  a  sufficient  jus- 
tification, unless  malicious  intention  shall 
be  proved,"  and  held  it  to  apply  only  to 
actions  for  libel,  and  not  to  include  actions 
for  slander. 

In  Louisiana,  by  statute  the  truth  may 
be  pleaded  in  justification,  and  it  is  a  com- 
plete defense  if  published  with  good  mo- 
tives and  for  justifiable  ends.  Perret  v. 
New  Orleans  Times  Newspaper,  25  La.  Ann. 
172. 

In  Maine,  the  same  construction  is  placed 
upon  a  statute  providing  that  in  actions 
for  writing  or  publishing  a  libel,  evidence 
shall  be  received  to  show  the  truth  of  the 
matter  charged  as  libelous.  If  its  truth  is 
established,  it  is  a  justification,  unless  the 
publication  is  found  to  have  .originated  in 
corrupt  or  malicious  motives.  Pierce  v. 
Rodliflr,  95  Me.  346,  50  Atl.  32;  Pease  v. 
Bamford,  96  Me.  23,  51  Atl.  234. 

And  in  Sweeney  v.  Baker,  13  W.  Va.  158, 
31  Am.  Rep.  757,  the  court  construed  a  con- 
stitutional provision  that  "in  prosecutions 
and  civil  suits  for  libel,  the  truth  may  be 
given  in  evidence;  and  if  it  should  appear 
to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the 
verdict  shall  be  for  the  defendant,"  to  apply 
equally  to  common-law  suits  for  libel  and 
to  statutory  suits  for  publishing  insulting 
words. 

The  doctrine  in  Nebraska  as  to  whether 
the  truth  is  a  complete  defense  to  an  action 
for  libel  was  involved  in  some  doubt  until 
the  late  casp  of  Wertz  v.  Sprecher,  82  Neb. 
834,  118  N.  W.  1071,  17  A.  &  E.  Ann.  Cas. 
758.  hereafter  referred  to. 

The  earliest  case  in  that  state  consider- 
ing the  matter  is  Pokrok  Znnadu  Pub.  Co. 
V.  Zizkovsky.  42  Neb.  64.  60  N.  W.  358, 
which  was  an  action  for  libel.  The  ques- 
tion did  not  directly  arise  in  that  case,  but 
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the  court,  in  commenting  upon  the  consti- 
tutional provision  of  the  state  to  the  effect 
that  "in  all  trials  for  libel,  both  civil  and 
criminal,  the  truth,  when  published  with 
good  motives  and  for  justifiable  ends,  shall 
be  a  sufficient  defense,"  remarked  that 
"from  this  it  would  seem  that  even  the 
truth  is  not  a  complete  defense  in  an  action 
for  libel,  unless  the  libel  was  published 
with  good  motives  and  for  justifiable  ends." 

In  Neilson  v.  Jensen,  56  Neb.  430,  76  N. 
W.  866,  the  foregoing  decision  was  cited 
by  the  court  as  authority  for  the  proposi- 
tion that  under  the  Bill  of  Rights  it  is 
not  a  complete  defense  to  an  action  for 
libel  to  show  that  the  charges  were  true, 
but  it  is  necessary  to  go  further  and  show 
that  they  were  published  with  good  mo- 
tives and  for  justifiable  ends.  In  this  con- 
nection it  is  worthy  of  note  that  Wertz  v. 
Sprecher  also  referred  to  the  Zizkovsky 
Case  as  authority  for  the  doctrine  that  the 
libel  cannot  be  justified  by  proving  the 
truth  of  the  charge. 

In  Wertz  v.  Sprecher,  in  addition  to 
citing  the  Zizkovsky  Case,  the  court  also 
cited  the  Neilson  Case  as  authority  for  the 
position  taken  that  truth  alone  is  not  a 
complete  defense  to  a  civil  action  for  libel, 
but  it  is  necessary  to  go  further  and  show 
that  the  publication  was  made  with  good 
motives  and  for  justifiable  ends.  In  affirm- 
ing the  doctrine  of  these  earlier  cases,  the 
court  reasoned  that  individuals  guilty  of 
improprieties,  indiscretions,  or  crimes,  may, 
by  subsequent  observance  of  the  laws  of 
man  and  of  God,  win  for  themselves  the 
respect  and  confidence  of  their  associates 
and  of  the  community,  and  added:  "It  is 
repugnant  to  the  crudest '  ideas  of  justice 
to  say  that  under  such  circumstances  the 
truth  of  a  recital  of  past  history  ought  to 
entitle  a  defendant  to  a  verdict  in  a  civil 
action.  If  the  truth  of  the  article  is  al- 
leged, it  should  be  received  in  mitisration 
of  damages  without  regard  to  the  motives 
of  defendant  or  the  end  sought  by  the  pub- 
lication, but  the  truth  alone  ought  not  to 
be  an  absolute  bar  to  recovery." 

Although  this  doctrine  is  now  apparently 
settled  in  Wertz  v.  Sprecher,  prior  to  that 
decision  it  was  involved  in  doubt  by  reason 
of  the  decision  in  Larson  v.  Cox,  68  Neb. 
44,  93  N.  W.  1011,  which  holds  that  a 
slander  may  be  justified  by  proof  of  the 
truth  of  the  slanderous  utterance.  Al- 
though on  this  ground  the  case  was  dis- 
tineuished  from  the  Zizkovskv  and  Neilson 
Crscs,  yet  the  soundness  of  the  doHrine  of 
these  cases,  as  applied  to  actions  for  libel, 
was  doubted  by  the  court,  and  attention 
was  called  to  the  fact  that  this  provision 
of  the  Constitution  or  Bill  of  Ri<?hts  was 
an  almost  literal  copy  of  a  New  York  stat- 
ute on  the  subject,  adopted  soon  after  the 
trial  of  People  v.  Croswell.  ^  Johns.  Cas. 
337,  for  libeling  Thomas  Jefferson,  and  it 
was  remarked  that  this  statute  was  in- 
tp»»ded  to  secure  and  safeguard  the  freedom 
of  the  press,  "and  is  now  fundamental  law 
in  many  of  the  states.  It  was  a  modifica- 
tion of  the  doctrine  of  the  common  law' 
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that  in  public  prosecutions  for  libel,  the 
truth  of  the  libel  is  no  excuse  for  its  pub- 
lication." And  the  court  added:  **Wheii 
considered  in  the  light  of  history,  there  is 
much  reason  to  suppose  that  the  constitu- 
tional provision  .  .  .  was  designed  as  a 
sure  and  permanent  protection,  both  in  civil 
and  criminal  actions,  to  persons  who  have 
occasion  in  the  discharge  of  some  legal, 
social,  or  moral  duty  to  write  and  publish 
criticisms  on  the  character  and  conduct  of 
others,  and  that  it  was  not  any  part  of 
its  purpose  to  take  away  from  the  defend- 
ant in  a  libel  case  any  right  given  him 
either  by  the  statutory  law  or  the  common 
law." 

And  in  Sheibley  v.  Huse,  75  Neb.  811,  106 
N.  W.  1028,  13  A.  &  E.  Ann.  Cas.  376,  the 
court  quoted  with  approval  from  Morse  ▼. 
Times-Republican  Printing  Co.  124  Iowa, 
707,  the  proposition  that  "if  one  assumes 
the  responsibility  of  proclaiming  such  mat- 
ter from  the  house  tops  or  through  the  pub- 
lic print,  the  law  affords  him  no  defense 
except  upon  proof  of  the  truth  of  the  pub- 
lication, and  the  doctrine  was  asserted  in 
tliat  case  that  when  a  person,  in  justifica- 
tion of  the  character  of  a  candidate  for 
public  office,  publishes  libels  and  defames 
the  character  of  another,  he  becomes  liable 
in  damages  for  such  breach  of  the  law, 
unless  he  can  establish  the  truth  of  his 
charge. 

In  Fordyce  v.  Richmond,  78  Neb.  752. 
Ill  N.  W.  850,  the  question  was  referred 
to,  and  it  was  said  that  a  doubt  was  cast 
upon  the  soundness  of  the  decision  in  the 
Zizkovsky  and  the  Neilson  Cases  by  Larson 
V.  Cox.  The  court  said  that  it  was  un- 
necessary in  that  case  either  to  affirm  or 
disapprove  the  doctrine  of  the  Zizkovsky 
and  Neilson  Cases,  since  the  jury  were  in- 
structed that  the  burden  was  upon  the 
defendant  to  show  that  the  libelous  pub- 
lication was  true  and  was  made  with  good 
motives  and  for  justifiable  ends,  and  as  the 
verdict  under  this  instruction  was  for  the 
defendant,  the  error,  if  any,  was  in  favor 
of  the  plaintiff. 

This  construction  is  not  placed  on  a 
similar  provision  by  the  New  York  courts. 
In  Georere  v.  Jenninsrs,  4  Hun,  66,  6  Thomp. 
&  C.  138,  it  was  held  that  such  a  provision 
applied  only  to  criminal  prosecutions. 

In  Mississippi,  under  a  statute  making 
actionable  all  words  which,  from  their 
usual  construction  and  common  acceptation, 
are  considered  as  insulting,  and  lead  to 
violence  or  breach  of  the  peace,  the  truth 
or  falsity  of  the  words  spoken  is  not  the 
real  inquiry,  and  their  truth  constitutes  no 
defense,  but  can  only  go  to  the  iury  in 
mitigation  of  damages.  McLean  v^  Warring 
(Miss.)  13  So.  236. 

III.  Character  and  sufficiency  of  proof. 

a.  Necessitv  that  the  justification  he  aa 
hroad  as  the  charge. 

1.  In  general. 

The  rule  is  well   settled  that,  in   order 
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that  the  truth  of  the  charge  operate  as  a 
defense  by  way  of  justiticatiou  to  a  civil 
action  for  libel  or  Blander,  proof  of  the 
facts  establishing  the  truth  of  the  charge 
must  be  as  broad  as  the  charge,  that  is 
to  say,  the  truth  of  all  the  material  ele- 
ments of  the  defamatory  matter  must  be 
established. 

This  proposition  finds  support  in  the  list 
of  cases  cited  in  I.,  in  many  of  which  it 
is  stated.  It  is  also  supported  in  effect  in 
the  cases  cited  infra,  under  the  heading  of 
'•pleading  and  proof." 

In  Fero  v.  Ruscoe,  4  N.  Y.  162,  the  court 
said  that  ''the  justification  must  be  as 
broad  as  the  charge;  and  if  the  defendant 
fails  in  an  attempt  to  prove  it  true,  he  is 
entitled  to  no  benefit  from  the  evidence 
which  may  have  tended  in  that  direction. 
There  is  no  such  thing  as  a  halfway  justi- 
fication. When  several  distinct  things  are 
charged,  the  defendant  may  justify  as  to 
one,  though  he  may  not  be  able  to  do  so 
as  to  all;  but  as  to  any  one  charge,  the 
justification  will  either  be  everything  or 
nothing." 

The  test  is  whether  the  language,  not 
justified,  is  in  itself,  when  standing  alone, 
defamatory.  If  it  is  not,  then  it  may  be 
said  that  the  defendant  has  justified  the 
entire  matter.  Clarke  v.  Taylor,  2  Bing. 
N.  C.  654.  And  where  terms  of  invective 
or  reproach  are  used,  such  as  "scamp"  or 
"rascal,"  and  they  contain  no  ground  of 
charge  or  imputation  against  plaintiff  sub- 
stantially distinct  in  its  nature  or  char- 
acter from  that  which  forms  the  main 
charge  or.  gist  of  the  libel,  the  truth  of 
whi<£  has  l^en  proved  in  justification,  such  I 
justification  is  a  complete  defense  to  the 
action,  since,  where  the  substantial  imputa- 
tion contained  in  a  libel  is  justified,  it  is 
not  necessary  particularly  to  justify  also 
every  epithet  or  term  of  general  abuse 
which  may  be  found  in  the  description  or 
statement  of  the  imputation.  Morrison  v. 
Harmer,  3  Bing.  N.  C.  759. 

The  defendant  is  not  required  to  justify 
every  word  of  the  alleged  defamatory  mat- 
ter. It  is  sufficient  if  the  substance,  the 
gist,  the  sting,  of  the  libelous  charge,  be 
justified.  Immaterial  variances  and  defects 
of  proof  upon  immaterial  matters  go  for 
nothing.  If  the  gist  of  the  charge  is  estab- 
lished by  the  evidence,  it  is  a  complete 
defense.  It  is  not  the  mere  fact  that  a 
difference  exists  between  the  published  re- 
port of  the  facts  and  the  facts  as  they 
actually  exist,  that  determines  the  pres- 
ence of  the  libel,  but,  rather,  is  it  a  differ- 
ence of  a  substantial  character,  and  does  it 
produce  a  different  effect?  Hearne  v.  De 
Young,  119  Cal.  670,  52  Pac.  150,  499. 

To  justify,  the  defendant  must  prove  the 
truth  of  the  same  words  as  those  com- 
plained of  in  the  declaration.  Skinner  v. 
Grant,  12  Vt.  456.  And  the  proof  must 
conform  substantially  to  the  allegations  of 
the  plea.  Wilson  v.  Nations,  5  Yerg.  211. 
The  charge  must  be  shown  to  be  substan- 
tinllv  true  in  everv  material  matter.  Sac- 
chctti  V.  Fehr,  217  Pa.  475,  66  Atl.  742; 
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Weaver  v.  Lloyd,  4  Dowl.  &  R.  230.  The 
sting  of  the  charge  must  be  proved.  Ting- 
ley  V.  Times  Mirror  Co.  151  Cal.  1,  89  Pac. 
1097;  Skrocki  v.  Stahl  (Cal.  App.)  110  Pac. 
957.  Although  the  justification  need  not 
be  in  the  exact  form  of  the  charge,  yet 
it  must  in  essence  and  substance  be  the 
same.  Wallace  v.  Homestead  Co.  117  Iowa, 
348^,  90  N.  W.  835.  Every  minute  part  of 
the  statement  need  not  be  proved  to  be 
literally  true;  it  is  sufficient  if  it  be  proved 
to  be  substantially  true.  Fry  v.  Bennett, 
3  Bosw.  200.  If  the  substantial  truth  is  a 
complete  defense,  the  justification  need  not 
be  as  broad  as  the  charge.  If  it  in  sub- 
stance covers  the  charge,  it  is  sufficient. 
Rollins  V.  Louisville  Times  Co.  28  Ky.  L. 
Rep.  1054,  90  S.  W.  1081. 

3,    Partial. 

The   rule   that   a   justification    must   be 
as  broad  as  fhe  charge  does  not  mean  that 
it  must  be  broad  enough  to  embrace  every 
slanderous  charge  stated  in  the  complaint, 
when  several  separate  and  distinct  things 
are  charged.    Under  such  circumstances  the 
defendant  may  justify  as  to  any  distinct 
charge,  although  he  fails  as  to  the  others. 
Smith  v.  Tribune,  4  Biss.  477,  Fed.  Cas.  No. 
13,118;   Farbenfabriken  of  Elberfield  Co.  v. 
Beringer,  86  C.  C.  A.  62,  158  Fed.  802;  Kerr 
V.  Force,  3  Cranch,  C.  C.  8,  Fed.  Cas.  No. 
7,730;  Jones  v.  Greeley,  25  Fla.  629,  6  So. 
448;    Cloidt  v.  W^allace,  56   111.  App.   389; 
Tull    V.    David,    27    Ind.    377;    Heilman    v. 
Shanklin,  60  Ind.  424 ;  Miller  v.  McDonald, 
139  Ind.  465,  39  N.  E.  159 ;  Register  News- 
paper Co.  V.  Stone.  31  Kv.  L.  Rep.  458,  11 
L.R.A.(N.S.)  240,  102  S.  W.  800;  Whittaker 
V.  McQueen,  128  Ky.  260,  108  S.  W.  236; 
Stacy  V.  Portland  Pub.  Co.  68  Me.  279;  Peo- 
ples V.  Evening  News  Asso.  51  Mich.  11,  16 
N.  W.  185,  691;  Meriwether  v.  Publishers: 
George  Knapp  &  Co.  120  Mo.  App.  354,  97 
S.  W.  257;  Merrey  v.  Guardian  Printin*?  & 
Pub.  Co.  (N.  J.  L.)  74  Atl.  464;  Fero  v  Ros- 
ooe,  4  N.  Y.  162;  Holmes  v.  Jones,  121  N.  Y. 
461,  24  N.  E.  701;   Lanpher  v.  Clark,  149 
N.  Y.  475,  44  N.  E.  182 ;  Stock  v.  Steele,  86 
App.  Div.  136,  83  N.  Y.  Supp.  133;  Hollings- 
worth  V.  Spectator  Co.  53  App.  Div.  291,  65 
N.  Y.  Supn.  812,  affirmed  in  63  App.  Div. 
627,  66  N.  Y.  Supp.  133;  Baldwin  v.  Genung, 
70  App.  Div.  271,  74  N.  Y.  Supp.  835;  Skin- 
ner V.  Powers,  1  Wend.  451;  Waltenberg  v. 
Bemhard,  26  Misc.  659,  56  N.  Y.  Supp.  396; 
Nott  V.  Stoddard,  38  Vt.  25,  88  Am.  Dec. 
633;  Candrian  v.  Miller,  98  Wis.  164,  73  N. 
W.  1004 ;  Fleming  v.  Dollar,  L.  R.  23  Q.  B. 
Div.  388;  Mountney  v.  Watton,  2  Barn.  & 
Ad.  673;   M'Gregor  v.  Gregorv,  11  Mees.  & 
W.  287;  Cory  v.  Bond,  2  Fost.  &  F.  241; 
Clarkson   v.   Lawson,   6   Bing.   587;    Clarke 
V.    Taylor.    2    Bing.    N.    C.    654;    Stiles    v. 
Nokes,  7  East,  493. 

If  the  defendant  cannot  justify  all  the 
actionable  words,  where  they  are  divisible, 
it  is  competent  to  justify  any  portion  of 
them.     Jaycocks  v.  Ayres,  7  How.  Pr.  215. 

But  where  the  libel  is  indivisible,  it  is 
incompetent  for  the  defendant  to  select  a 
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portion  of  it  and  attempt  to  justify  the 
same ;  in  such  case,  the  justification  must 
be  complete,  and  must  justify  the  publica- 
tion of  the  entire  libelous  matter  constitu- 
ting the  substance  of  the  distinct  and  in- 
<Hvisible  charge.  Whittemore  v.  Weiss,  33 
Mich.  348;  Palmer  v.  Smith,  21  Minn.  419; 
,  Sawyer  v.  Bennett,  22  N.  Y.  Civ.  Proc.  Rep. 
343,  20  N.  Y.  Supp.  45,  same  case  on  ap- 
peal, 20  N.  Y.  Supp.  835;  Ames  v.  Hazard, 
6  R.  I.  335;  Mountney  v.  Watton,  2  Bam. 
&  Ad.  673;  Smith  v.  Parker,  2  Dowl.  &  L. 
394. 

The  whole  of  a  libel  must  be  proved 
to  be  true,  not  a  part  merely;  but  if  Ihe 
libel  consists  of  a  number  of  defamatory- 
statements,  some  of  which  are  proved  to  be 
true,  the  plaintiff  can  recover  damages  only 
for  that  portion  of  the  statement  or  state- 
ments the  truth  of  which  has  not  been  es- 
tablished. Cunningham  v.  Underwood,  53 
C.  C.  A.  99,  116  Fed.  805. 

In  order  to  justify,  it  is  unnecessary  to 
repeat  the  charge  and  justify  every  word  of 
it,  so  long  as  the  substance  of  the  libelous 
charge  is  justified ;  but  when  the  article  al- 
leged to  be  libelous  is  indivisible,  the  facts 
asserted  or  depended  on  to  impute  the  de- 
famatory rharere  are  material,  and  each 
material  allegation  must  be  justified,  or  the 
plaintiff  will  be  entitled  to  his  damages 
suffered  on  account  of  the  portions  not  jus- 
tified. McAllister  v.  Detroit  Free  Press  Co. 
85  Mich.  453,  48  N.  W.  612. 

Where  the  plaintiff  charges  the  utterance 
of  a  single  entire  slander,  if  the  defendant 
desires  to  justify  the  slanderous  utterance, 
he  must  make  his  justification  coextensive 
with,  and  as  broad  as,  the  charge.  Stock 
v.  Keele,  86  App.  Div.  136,  83  N.  Y.  Supp. 
133. 

IV.  Pleading  and  proof. 

a.  In  general. 

In  order  to  defend  a  civil  action  for  slan- 
der or  libel  on  the  ground  that  the  de- 
famatory statement  is  true,  the  truth  of 
the  statement  must  be  specially  pleaded, 
and  in  lansfuage  as  broad  as  the  charge. 
Smith  V.  Tribune  Co.  4  Biss.  477,  Fed.  Cas. 
No.  13,118;  Barrows  v.  Carpenter,  1  Cliff. 
204,  Fed.  Cas.  No.  1,058;  Adams  v.  Ward, 
1  Stew.  (Ala.)  42;  Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888;  Tingley  v.  Times  Mir- 
ror Co.  151  Cal.  1,  89  Pac.  1097;  Donaajhue 
V.  Gaffy,  53  Conn.  43,  2  Atl.  397;  Swift 
V.  Dickerman,  31  Conn.  285;  Stow  v.  Con- 
verse, 4  Conn.  17;  Mix  v.  Woodward,  12 
Conn.  262;  Atwater  v.  Morning  News,  67 
Conn.  504,  34  Atl.  865;  Jones  v.  Townsend, 
21  Fla.  431,  58  Am.  Rep.  676;  Rice  v.  Ale- 
shire,  72  111.  App.  455;  Hanger  v.  Benua, 
153  Ind.  642,  53  N.  E.  942;  De  Armond  v. 
Armstrong,  37  Ind.  35;  Campbell  v.  Irwin, 
146  Ind.  681,  45  N.  E.  810;  Ladwig  v. 
Heyer,  136  Iowa,  196,  113  N.  W.  767;  Ber- 
ger  V.  Freeman  Tribune  Pub.  Co.  132  Iowa, 
290,  109  N.  W.  784;  Hollenbeck  v.  Ristine, 
114  Iowa,  358,  86  N,  W.  377;  Tawney  v. 
Simonson,  W.  &  H.  Co.  109  Minn.  341,  27 
L.R.A.  ( N.S. )  1035,  124  N.  W.  229 ;  Atteberry 
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v.  Powell,  29  Mo.  429,  77  Am.  Dec.  579; 
Hagan  v.  Hendry,  18  .Md.  177;  Merrey  v 
Guardian  Printing  &  Pub.  Co.  (N.  J.  L.-) 
74  Atl.  464;  Slilwell  v.  Barter.  19  Wend. 
487;  Skinner  v.  Powers,  1  Wend.  451;  Van 
Ness  V.  Hamilton,  19  Johns.  349;  Lanpher 
V.  Clark,  149  N.  Y.  475,  44  N.  E.  182;  Bald- 
win V.  Genung,  70  App.  Div.  271,  74  N.  Y. 
Supp.  835;  Carpenter  v.  New  York  Even- 
ing Journal  Pub.  Co.  96  App.  Div.  376,  89 
N.  Y.  Supp.  263;  Lapetina  v.  Santangelo, 
124  App.  Div.  519,  108  N.  Y.  Supp.  975; 
Mann  V.  Press  Pub.  Co.  133  App.  Div-  29, 
117  N.  Y.  Supp.  779;  Mattice  v.  Wilcox,  59 
Hun.  620,  afiSrmed  in  129  N.  Y.  633,  29  N. 
E.  1030;  Jacoby  v.  James,  136  App.  Div. 
431,  120  N.  Y.  Supp.  981;  Hathom  v.  Con- 
gress Spring  Co.  44  Hun.  608;  Feely  v. 
Jones,  79  Hun,  18,  29  N.  Y.  Supp.  446, 
affirmed  in  151  N.  Y.  656,  46  N.  E.  1146; 
Miller  v.  Donovan,  16  Misc.  453,  39  N.  Y. 
Supp.  820;  Robinson  v.  Hatch,  55  Hovr.  Pr. 
55;  Kelly  v.  Taintor,  48  How.  Pr.  270; 
Bergstrom  v.  Ridgway  Co.  138  App.  Div. 
178,  123  N.  Y.  Supp.  29;  Logan  v.  Hodges, 
146  N.  C.  38,  59  S.  E.  349,  14  A.  A  E.  Ann. 
Cas.  103;  Lauder  v.  Jones,  13  N.  D.  525, 
101  N.  W.  907;  Van  Derveer  v.  Sutphin, 
5  Ohio  St.  293 ;  Shirley  v.  Keathy,  4  Coldw. 
29;  Continental  Nat.  Bank  v.  Bowdre 
Bros.  92  Tenn.  723,  23  S.  W.  131;  San  An- 
tonio Light  Pub.  Co.  V.  Lewy  (Tex.  Civ. 
App.)  113  S.  W.  574;  Logan  Bros.  v.  W.  T. 
Browning  &  Co.  (.Tex.  Civ.  App.)  128  S. 
W.  1181;  Fenstermaker  v.  Tribune  Pub. 
Co.  12  Utah,  439,  35  L.R.A.  611,  43  Pac. 
112,  rehearinff  13  Utah,  532,  35  L.R.A.  611, 
45  Pac.  1097;  Smith  v.  Johnson,  69  Vt 
231,  39  Atl.  198;  Torrey  v.  Field,  10  Vt. 
353;  Ingram  v.  Lawson,  3  Jur.  73;  Wine- 
berg  V.  Werner,  4  Quebec  Pr.  Rep.  463. 

In  M'Pherson  v.  Daniels,  10  Bam.  &  C. 
263,  the  court  said  that  if  the  defendant 
relies  upon  the  truth  as  an  answer  to  an 
action  of  slander  or  libel,  he  must  plead 
that  matter  specially;  for  the  truth  is  an 
answer  to  the  action,  not  because  it  ne^- 
tives  a  charge  of  malice,  but  because  it 
shows  that  the  plaintiff  is  not  entitled  to 
recover  damages,  for  the  law  will  not  per- 
mit a  man  to  recover  damages  in  respect 
of  an  injury  to  a  character  which  he  either 
does  not  or  ought  not  to  possess. 

A  plea  or  answer  must  not  deal  in  gen- 
eral charges  nor  in  vague  and  indefinite 
language;  it  must  stater  the  specific  offense 
of  which  the  plaintiff  is  alleged  to  have 
been  guilty,  giving  the  place  and  circum- 
stances. Without  such  particularity,  plain- 
tiff cannot  defend  himself,  and  cannot  know 
what  the  charge  really  is,  nor  can  he  make 
the  slightest  preparation  to  meet  a  defam- 
atory charge  which  would  not  only  defeat 
his  action,  but  also  fix  a  stain  upon  his 
reputation.  Billings  v.  Waller,  28  How.  Pr. 
97. 

A  plea  of  justification  is  bad  on  demur- 
rer where  it  does  not  directly  aver  the  truth 
of  the  words  complained  of,  or  distinctly 
allege  the  commission  of.  the  offense 
charged.  Alderman  v.  French,  18  Mass.  It 
11  Am.  Dec.  114. 
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The  entire  charge  substantially  as  made, 
if  indivisible,  must  be  justified  by  the  plea. 
Oault  V.  Babbitt,  1  111.  App.  130.  The 
truth  of  the  exact  words,  however,  need 
not  be  alleged.  Coe  v.  Griggs,  76  Mo.  619. 
It  is  unnecessary  to  set  forth  the  matter 
complained  of,  and  allege  the  truth  of  it. 
Myers  v.  Longstaff,  14  S.  D.  98,  84  N.  W. 
233.  It  is  sufficient  to  allege  the  truth  of 
the  matters  complained  of,  according  to 
the  true  intent  and  meaning  thereof.  Kel- 
ly V.  Taintor,  48  How.  Pr.  270.  The  plea 
of  justification  must  be  certain  in  aver- 
ment, and  justify  the  sting  of  the  charge 
alleged.  It  is  not  sufficient  to  set  up  a 
charge  of  the  same  general  nature,  not  re- 
lating to  the  particular  subject.  Bodine  v. 
Times  Journal  Pub.  Co.  post,  147. 

h.  Distinction  between  general  charge 
and  specific  charge, 

1.  In  general. 

In  pleading  and  proving  truth  as  a  justi- 
fication, the  character  of  the  proof,  as  well 
as  ,the  form  of  the  pleading,  depends  upon 
the  nature  of  the  charge.  If  the  charge 
is  general,  in  most  jurisdictions  it  is  not 
sufficient  merely  to  allege  the  truth  of  the 
charge.  In  such  cases  it  is  necessary  to  al- 
lege and  prove  the  specific  facts  depended 
upon  to  establish  the  truth  of  the  charge. 
On  the  other  hand,  where  the  charge  is  of 
specific  facts,  it  is  generally  sufficient  mere- 
ly to  allege  and  prove  the  truth  of  the 
charge,  according  to  the  sense  declared 
upon.  Dowie  v.  Priddle,  216  111.  663,  75  N. 
£.  243,  3  A.  &  £.  Ann.  Gas.  626;  Dever  v. 
Clark,  44  Kan.  745,  25  Pac.  205;  Brush  v. 
Blot,  16  App.  Div.  80,  44  N.  Y.  Supp.  1073. 

In  Brush  v.  Bloct,  the  rule  is  asserted 
that  while  a  defamatory  charge  might  be 
of  such  a  nature  and  so  specific  that  the 
allegation  of  its  truth  would  constitute  a 
good  defense  of  justification,  so  as  to  per- 
mit evidence  in  its  support,  yet  such  an 
allegation  is  not  sufficient  where  the  libel 
is  expressed  in  general  terms,  and  is  of 
such  a  nature  as  to  support  derogatory  in- 
ferences expressed  in  the  innuendo;  and  it 
18  broadly  in  that  sense  that  the  defense 
of  justification  must  be  alleged  to  permit 
proof  to  establish  the  same. 

And  in  Dever  v.  Clark,  the  court  said 
that  where  the  charge  is  specific,  it  is  suffi- 
cient to  state  that  the  defamatory  words  or 
libelous  publication  set  forth  in  the  peti- 
tion are  true;  but  where  the  charge  is  in 
general  terms,  the  answer  must  state  the 
facts  which  show  the  defamatory  words  or 
libelous  publication  to  be  true.  It  is  not 
sufficient  merely  to  allege  that  the  charge  is 
true. 

And  Donahoe  v.  Star  Pub.  Co.  3  Penn. 
(Del.)  545.  53  Atl.  1028,  holds  that  a  plea 
alleging  that  the  libelous  statements  are 
substantially  the  truth  is  a  mere  conclu- 
sion of  the  pleader,  and  therefore  bad. 
Each  plea  should  set  up  the  facts  tending 
to  establish  the  truth  of  the  imputation. 

But  in  Cresinger  y.  Heed,  26  Mich.  450, 
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and  Bailey  v.  Kalamazoo  Pub.  Co.  40  Mich. 
251,  it  is  asserted  that  a  plea  in  justifica- 
tion is  sufficient  although  merely  alleging 
the  truth  of  the  charge,  without  reference 
to  whether  the  charge  is  general  or  speci- 
fic. The  theory  of  these  cases  is  that  the 
plaJntiiT's  remedy  is  to  require  a  bill  of 
particulars. 

The  soundness  of  these  decisions  is  put 
in  doubt  by  the  later  utterances  of  the 
court  on  the  question.  Thus,  in  Wheaton  v. 
Beecher,  79  Mich.  443,  44  N.  W.  927,  where 
the  libel  charged  no  specific  facts,  but  sim- 
ply that  plaintiff,  while  of  fair-seeming  ex- 
terior, was  in  fact  rotten  and  corrupt  and 
unworthy  of  confidence,  the  court  said  that, 
as  a  matter  of  (rood  practice,  notice  of  jus- 
tification should  have  been  special,  so  as 
to  inform  plaintiff  what  facts  he  would 
be  called  upon  to  meet;  and  in  McCleod  v. 
Crosby,  128  Mich.  641,  87  N.  W.  883,  the 
court  remarked  that  it  was  doubtful  if  a 
general  notice  that  one  will  prove  another 
a  thief,  or  that  he  stole  or  embezzled,  was 
a  sufficient  answer  to  justify  a  general 
charge  to  that  effect. 

In  Knox  v.  Commercial  Agency,  40  Hun, 
508,  and  Tilson  v.  Clark,  45  Barb.  178,  the 
rule  is  declared  that  the  assertion  of  the 
truth  of  a  slanderous  charge,  whether  gen- 
eral or  specific,  is  not  sufficient;  the  plea 
must  state  the  facts  showing  the  truth  of 
the  matter  charged  to  have  been  published. 
This,  however,  is  not  the  doctrine  of  that 
state.  See  Brush  v.  Bloct,  supra,  and  also 
Connors  v.  Collier,  infra,  under  heading, 
"Specific." 

2,  General  charge. 

Where  the  charge  is  general,  the  specific 
acts  showing  the  truth  thereof  must  be  al- 
leged and  proved,  to  constitute  a  justifica- 
tion. Dowie  V.  Priddle,  216  111.  553,  75  N. 
E.  243,  3  A.  &  E.  Ann.  Gas.  526;  Commer- 
cial News  Co.  V.  Beard,  116  111.  App.  501; 
Johnson  v.  Stebbins,  5  Ind.  364;  Fodor  v. 
Fuchs,  77  N.  J.  L.  92,  71  Atl.  108,  S.  C.  subse- 
quent appeal  76  Atl.  10^1;  Anonymous,  3 
How.  Pr.  406;  Nail  v.  Hill,  Peck,  (Tenn.) 
325;  Amos  v.  Stockert,  47  W.  Va.  109,  34 
S.  E.  821;  Barrows  v.  Carpenter,  1  Cliff. 
204,  Fed.  Cas.  No.  1,058. 

A  mere  repetition  in  the  plea  or  answer 
of  the  words  complained  of,  and  an  allega- 
tion of  their  triith,  without  stating  facts 
showing  the  truth,  is  insufficient.  Wachter 
V.  Quenzer,  29  N.  Y.  547. 

In  Amos  v.  Stockert,  47  W.  Va.  109,  34 
S.  E.  821,  the  court  said  that  where  the 
charge  is  general,  it  is  not  sufficient  merely 
to  repeat  the  charge  and  allege  it  to  be  ' 
true,  but  the  specific  facts  relied  upon  to 
establish  the  truth  must  be  stated,  giving 
time,  place,  etc. 

3.  Specific, 

Where  the  defamatory  statement  is  com- 
posed of  specific  facts,  a  general  allega- 
tion of  the  truth  of  the  charge,  and  proof 
of  the  facts,  constitute  a  justification  of 
the   charge.     Hanger  ▼.      Benua,   153   Ind. 
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642,  53  N.  E.  942;  Creelman  v.  Marks,  7 
Blackf.  281;  Sheibley  v.  Fales,  81  Neb.  795, 
116  N.  W.  1035;  Van  Wyck  v.  Guthrie,  4 
Duer,  268,  affirmed  in  17  N.  Y.  190;  Maret- 
zek  V.  Cauldwell,  2  Robt.  715;  Connors  v. 
Collier,  65  MiSc.  169,  119  N.  Y.  Supp.  513; 
Kuhn  V.  Young,  78  Tex.  344,  14  S.  W.  796. 

c.  Effect  of  innuendo. 

Where  the  defamatory  statement  is  ca- 
pable, as  a  matter  of  law,  of  being  under- 
stood in  more  than  one  sense,  it  is  the 
officef  of  the  innuendo  to  designate  the 
meaning  which  plaintiff  proposes  to  estab- 
lish as  the  meaning  intended  by  the  de- 
fendant and  understood  by  those  who  heard 
or  read  the  statement.  An  innuendo,  how- 
ever, can  never  add  to  nor  change  the  mean- 
ing of  the  defamatory  statement,  or  operate 
as  an  averment  importing  into  the  state- 
ment anything  which  is  not  a  usual  and  nat- 
ural presumption  from  the  precedent  words. 
Whether  the  plaintiff  by  innuendo  has  as- 
signed a  meaning  to  a  defamatory'  state- 
ment of  which  it  logically  is  not  capable  is 
a  question  of  law  for  the  court.  It  is,  how- 
ever, a  question  of  fact  for  the  jury,  as 
to  whether  the  defamatory  statement  was 
used  and  understood  in  the  sense  charged, 
it  having  been  determined  by  the  court  as 
a  matter  of  law  that  the  statement  was 
capable  of  the  construction  placed  upon  it 
by  the  plaintiff.  See  Cunningham  v.  Un- 
derwood, 53  C.  C.  A.  99,  116  Fed.  803. 

In  order  that  the  truth  constitute  a  com- 
plete defense,  it  must  be  established  in  the 
sense  in  which  it  is  charged.  As  said  by 
Lord  Chief  Justice  de  Grey  in  R.  v.  Home, 
Cowp.  pt.  2,  p.  687,  a  man  cannot  defame 
in  one  sense,  and  defend  himself  in  another. 

Hence,  the  sufficiency  of  evidence  to  jus- 
tify a  defamatory  matter  depends  upon  the 
question  whether  the  facts  are  charged  with 
an  innuendo,  since  if  this  is  the  case,  ac- 
cording to  the  weight  of  authority,  it  is 
necessary  to  allege  and  prove  tlie  truth  of 
the  charge  according  to  the  imputation  of 
the  innuendo,  or  the  defendant  will  fail 
in  his  attempt  to  justify,  assuming,  of 
course,  that  the  words  are  capable  of  the 
meaning  imputed  to  them,  and  that  the  de- 
fendant seeks  to  justify  according  to  that 
meaning.  Jones  ▼.  Townsend,  21  Fla.  431, 
58  Am.  Rep.  676;  Stowell  v.  Beagle,  57 
111.  97,  S.  C.  on  subsequent  appeal  79  111.  525 ; 
Downey  v.  Dillon,  52  Ind.  442;  Samples 
V.  Carnahan,  21  111.  App.  55;  McGuire  v. 
Vaughan,  106  Mich.  280,  64  N.  W.  44;  Fid- 
ler  V.  Delevan,  20  Wend.  57;  Wahle  v.  Cin- 
cinnati Gazette  Co.  4  Ohio  L.  J.  61;  Gage  v. 
Robinson,  12  Ohio,  250;  Nott  v.  Stoddard, 
38  Vt.  25,  88  Am.  Dec.  633;  Royce  v.  Mal- 
oney,  57  Vt.  325. 

Of  course,  if  the  court  find,  as  a  matter 
of  law,  that  the  alleged  defamatory  state- 
ment is  not  capable  of  the  meaning  attrib- 
uted to  it  by  the  innuendo,  it  is  an  end  to 
the  case,  as  the  plaintiff  cannot  thereafter 
rely  upon  any  other  meaning,  even  though 
it  be  libelous.  So,  where  the  jury  deter- 
mined, as  a  matter  of  fact,  that  the  mean- 
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ing  attributed  to  the  alleged  defamatory 
statement  by  the  innuendo  is  not  the  Bense 
in  which  it  was  used  by  the  defendant, 
or  understood  by  third  parties  reading  or 
hearing  it,  their  verdict  should  be  for  the 
defendant,  although  the  statement  was  used 
in  a  sense  that  was  libelous.  Beecher  v. 
Press  Pub.  Co.  60  App.  Div.  536,  69  N.  Y. 
Supp.  895;  Cunningham  v.  Underwood,  su- 
pra. 

Where  the  innuendo  gives  a  certain  char- 
acter to  the  slander,  that  becomes  a  part  of 
the  issue,  and  the  truth  of  the  charge  must 
be  proved  according  to  the  character  thus 
given  it  by  the  innuendo.  Stowell  v.  Bea- 
gle, 57  111.  97. 

And  where  a  libelous  statement  relates 
to  acts  by  the  plaintiff  and  charges  based 
thereon,  it  is  not  sufficient  to  prove  the 
truth  of  the  acts  charged,  but  it  is  neces- 
sary to  prove  also  the  truth  of  the  charges. 
Clifton  V.  Lange,  108  Iowa,  472,  79  N.  W. 
276. 

So,  where  the  innuendo  imputes  to  the 
facts  a  charge  involving  dishonesty,  cor- 
rupt or  criminal  intent,  it  is  necessary,  in 
order  to  justify  the  charge,  not  only  to  al- 
lege the  truth  of  the  facts,  but  also  their 
truth  according  to  the  intent  imputed  to 
them.    Gage  v.  Robinson,  12  Ohio,  250. 

So,  where  the  imputation  complained  of 
is  a  conclusion  from  facts,  the  plea  of  jus- 
tification must  aver  the  existence  of  a  state 
of  facts  warranting  the  imputation.  Pax- 
ton  V.  Woodward,  31  Mont.  195,  107  Am. 
St.  Rep.  416,  78  Pac.  215,  3  A.  &  E.  Ann. 
Cas.   546. 

The  particular  facts  showing  the  truth  of 
the  imputation,  whether  it  be  general  or 
special,  must  be  clearly  set  forth;  the  jus- 
tification must  fully  meet  the  charge,  and 
aver  the  facts  showing  it  to  be  true,  and 
present  them  in  a  traversable  form;  it 
must  also  meet  the  points  in  the  sense  im- 
puted to  them  in  the  innuendo.  Fenster- 
maker  v.  Tribune  Pub.  Co.  12  Utah,  439, 
35  L.R.A.  611,  43  Pac.  112,  rehearing  in  13 
Utah,  532,  35  L.R.A.  611,  45  Pac.  1097. 

A  plea  in  justification  of  a  libel  must 
meet  the  substcuice  of  the  libel  as  alleged 
in  the  petition.  The  evidence  in  support 
of  the  plea  must  establish  the  truth  of  the 
specific  charge  alleged  to  be  libelous,  and 
where  the  alleged  libelous  matter  does  not 
consist  in  the  falsity  of  the  several  state- 
ments of  fact  in  the  publication,  but  in 
the  falsity  of  the  effect,  substance,  and 
imputation  of  the  publication,  its  truth 
must  be  established  in  that  sense.  Demo- 
crat Pub.  Co.  V.  Jones,  83  Tex.  302,  18 
S.  W.  652. 

In  Snow  V.  Witcher,  31  N.  C.  (9  Ired.  L.) 
346,  the  rule  is  asserted  that  when  a  chargt 
is  made  directly,  a  plea  should  aver  the 
truth  of  the  charge  as  laid  in  the  declara- 
tion; but  when  the  charge  is  made  by  in- 
sinuation and  circumlocution,  the  plea 
should  aver  the  truth  of  the  charge  which 
the  declaration  alleges  was  meant  to  be 
made. 

An  interesting  case  on  this  point  is 
Julian  V.  Kansas  City  Star  Co.  209  Mo.  35, 
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107  S.  W.  596,  writ  of  error  dismissed  in 
215  U.  S.  589,  54  L.  ed.  340,  30  Sup.  Ct. 
Rep.  406.  The  words  complained  of  were 
til  at  the  plaintiff,  who  had  been  a  member 
of  the  legislature,  "did  well  in  a  legislative 
way,"  the  innuendo  charging  the  words 
with  having  imputed  to  plaintiff  the  offense 
of  bribery,  and  it  was  held  by  a  majority 
of  the  court  that  the  words  were  capable 
of  this  meaning,  and  that  it  was  a  question 
of  fact  for  the  jury  as  to  whether  they 
were  used  and  understood  in  this  sense.  It 
was  further  held  that  if  the  jury  found 
that  the  words  were  used  and  understood 
in  this  sense,  in  order  to  justify,  defendant 
must  prove  their  truth  in  that  sense. 
There  was  a  very  strong  dissenting  opinion 
by  Graves,  J.,  who  contended  that  the 
words  were  not  fairly  susceptible  to  the 
construction  placed  upon  them  by  the  in- 
nuendo.   Lamm,  J.,  concurred  in  the  dissent. 

While  the  defendant  is  not  bound  to  jus- 
tify any  forced  construction  made  by  way 
of  innuendo  upon  the  language  of  the  pub- 
lication, he  is  bound  to  more  than  a  mere 
literal  justification;  he  must  justify  the 
substance  of  the  publication,  its  character, 
and  its  imputation;  he  must  justify  in  the 
sense  in  which  the  innuendoes  explain  it, 
if  they  explain  it  fairly.  When  the  plea 
professes  to  answer  the  whole  of  a  specific 
part  of  a  publication,  the  averment  of  the 
truth  thereof  and  the  facts  establishing  the 
same  must  extend  to  and  cover  everything 
material, — every  part  of  the  publication 
professed  to  be  justified,  which  the  plaintiff 
complains  of  as  libelous.  Not  only  the 
main  charge,  but  the  distinct  collateral 
libelous  imputations,  must  be  justified. 
Ames  ▼.  Hazard,  8  R.  I.  143. 

And  while  an  answer  justifying  defam- 
atory matter  must  ordinarily  fully  meet 
the  same  as  explained  by  the  innuendo,  yet 
where  the  innuendo  attaches  a  meaning  to 
the  language  not  necessarily  arising  there- 
from, justification  is  sufficient  if  it  shows 
that  the  alleged  defamatory  matter  was  a 
criticism  of  plaintiff's  language  and  con- 
duct on  a  particular  occasion,  and  that  his 
acts  and  conduct  upon  such  occasion  were 
such  as  warranted  those  hearing  and  seeing 
him  in  reaching  the  same  conclusion  as  that 
stated  in  the  libelous  charge  complained  of. 
Grubb  V.  Elder,  67  Kan.  316,  72  Pac.  790. 

Where  the  defendant  undertakes  to  jus- 
tify generally,  without  distinguishing  be- 
tween the  meaning  imputed  by  the  innu- 
endo and  a  more  mitigated  sense,  it  is  a 
defense  which  must  be  regarded  as  a  jus- 
tification to  the  libel  as  explained  by  the 
innuendoes,  and  to  sustain  such  a  plea,  it 
is  necessary  to  prove  the  truth  of  the  libel 
according  to  the  meaning  averred  in  the 
declaration.  Cunninficham  v.  Underwood, 
63  C.  C.  A.  99,  116  Fed.  803. 

The  imputation  or  inference  naturally 
arising  from  the  alles^ed  defamatory  state- 
ment is  justified  by  proof  of  the  statement. 
Wheless  v.  Davis  (Tex.  Civ.  App.)  122  S. 
W.  Sj29. 

"But    merely    because    libelous    inferences 
will    naturally    follow   the   use   of   certain  i 
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language,  it  does  not  follow  that  the  mean- 
ing of  the  language  should  be  extended  to 
include  the  inference,  since  so  to  hold  would 
be  the  denial  of  the  doctrine  that  the  truth 
of  a  publication  is  a  complete  defense. 
Simons  v.  Burnham,  102  Mich.  189,  60  N. 
W.  476. 

The  fact  that  erroneous  and  wrongful 
deductions  are  drawn  from  defamatory  mat- 
ter does  not  change  the  rule  that  the  truth 
as  to  the  facts  is  a  complete  defense.  Cof- 
fee V.  Smith,  109  La.  440,  33  So.  554. 

While  the  plaintiff  cannot  by  innuendo 
enlarge  the  sense  or  meaning  of  the  words 
so  as  to  ascribe  to  them  a  meaning  of  which 
they  are  not  capable,  he  may  by  innuendo 
restrict  and  limit  the  obvious  meaning  of 
the  language  used,  and  in  such  a  case  it  is 
sufficient  justification  if  the  defendant 
shows  the  truth  of  the  words  in  the  miti- 
gated sense  which  the  plaintiff  by  innuendo 
ascribed  to  them.  Sanford  v.  Gaddis,  13  III 
329. 

d.  ConnecUng   plaintiff   with    defama- 
tory statement* 

Where  the  plaintiff's  name  is  not  stated 
in  connection  with  a  libel,  a  plea  of  justi- 
fication is  not  sufficient  where  it  merely  al- 
leges the  truth  of  the  statement;  it  must 
also  allege  that  it  was  true  as  to  the  plain- 
tiff. Shanks  v.  Stumpf,  23  MiSc.  264,  51 
N.  Y.  Supp.  154,  affirmed  in  34  App.  Div. 
623,  64  N.  Y.  Supp.  1155. 

A  publication  of  facts  relating  to  the 
plaintiff's  conduct  as  a  public .  officer,  char- 
acterizing the  same  as  a  "huge  grab,''  is 
not  justified  by  proving  the  facts,  but  not 
connecting  plaintiff  therewith.  Coll  is  v. 
Press  Pub.  Co.  68  App.  Div.  38,  74  N.  Y. 
Supp.  78. 

6.  Proof  of  distinct  offense. 

To  justify  a  libelous  charge  of  the  doing 
by  plaintiff  of  specific  acts  of  misconduct, 
the  commission  thereof  must  be  specifically 
proved ;  it  is  not  sufficient  to  prove  miscon- 
duct of  the  same  general  nature,  but  dis- 
tinct as  to  the  particular  subject-matter. 
Stow  V.  Converse,  4  Conn.  17;  Kent  ▼. 
David,  3  Blackf.  301;  Sunman  v.  Brewin, 
52  Ind.  140;  Sheehey  v.  Cokley,  43  Iowa, 
183,  22  Am.  Rep.  236;  Ridley  v.  Perry,  16 
Me.  21;  Chapman  v.  Ordway,  5  Allen,  595; 
Downs  ▼.  Hawley,  112  Mass.  237;  Thi- 
bault  V.  Sessions,  101  Mich.  279,  59  N.  W. 
624;  Jarnigan  v.  Fleming,  43  Miss.  710,  5 
Am.  Rep.  514;  Pallet  v.  Sargent,  36  N.  H. 
496;  Andrews  v.  Vanduzer,  11  Johns.  38; 
Palmer  v.  Haight,  2  Barb.  210;  Daly  v. 
Byrne,  1  Abb.  N.  C.  150;  Whitaker  v.  Car- 
ter, 26  N.  C.  (4  Ired.  L.)  461;  Seely  v. 
Blair,  Wright  (Ohio)  683;  Frederitze  v.  Od- 
enwalder,  2  Yeates,  243;  Dillard  v.  Collins, 
25  Gratt.  343. 

It  is  not  a  defense  to  libel  or  slander  that 
the  plaintiff  has  been  guilty  of  offenses 
other  than  those  imputed  to  him,  even 
though  the  offense  was  of  a  similar  char- 
acter. Sun  Printing  &  Pub.  Asso.  v. 
Schenck,  40  C.  C.  A.  163,  98  Fed.  925. 
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The  plea  must  justify  the  charge  alleged; 
it  is  not  sufficient  to  set  up  a  charge  of  the 
same  general  nature,  but  distinct  as  to  the 
particular  subject.  Dowie  v.  Priddle,  216 
111.  553,  75  N.  £.  243,  3  A.  &  E.  Ann.  Cas. 
526. 

Compare  Quaid  v.  Tipton,  21  Tex.  Civ. 
App,  131,  51  S.  W.  264,  which  holds  that 
a  defendant  may  justify  a  charge  that 
plain  tiff  stole  certain  cotton,  by  showing 
that  he  stole  other  cotton.  The  court  said 
that  the  gravamen  of  the  charge  was  that 
the  plaintiff  was  a  thief,  and  hence  de- 
fendant could  justify  by  establishing  that 
fact,  without  proving  the  theft  of  the  par- 
ticular cotton  with  reference  to  which  the 
slanderous  statement  was  made. 

The  charge  against  a  plaintiff  of  adul- 
tery, fornication,  or  whoredom,  alleged  to 
have  been  committed  with  a  particular  in- 
dividual, is  not  justified  by  proof  that  the 
plaintiff  committed  the  offense  charged  with 
another  individual.  Ricket  v.  Stanley,  6 
Blackf.  169  (adultery);  Hallowell  v.  Gun- 
tie,  82  Ind.  554  (whoredom);  Buckner  v. 
Spaulding  127  Ind.  229,  26  N.  E.  792  (adul- 
tery); Watters  v.  Smoot,  33  N.  C.  (11 
Ired.  L.)  315  (fornicatioh) ;  Pallet  v.  Sar- 
gent, 36  N.  H.  496   (adultery). 

A  charge  that  plaintiff  had  committed 
the  crime  of  rape  is  not  justified  by  evi- 
dence that  he  had  committed  a  crime  of 
assault  with  intent  to  commit. rape.  Pal- 
let V.  Sargent,  36  N.  H.  496. 

Evidence  of  an  attempted  outrage  by 
plaintiff  upon  one  of  his  daughters  will  not 
justify  an  action  for  slander  based  upon  the 
charge  that  he  had  committed  incest  with 
another  daughter.  Haddock  v.  Naughton, 
74  Hun,  390,  26  N.  Y.  Supp.  455. 

A  charge  that  plaintiff  was  guilty  of 
sodomy  with  one  .beast  is  not  justified  by 
proof  that  he  was  guilty  of  that  offense 
with  another  beast.  Downs  v.  Hawley,  112 
Mass.  237;  Andrews  v.  Vanduzer,  11  Johns. 
38. 

A  slanderous  charge  that  plaintiff  stole 
a  dollar  from  one  person  cannot  be  justified 
by  proving  that  he  stole  that  amount  of 
money  from  another.  Self  v.  Gardner,  15 
Mo.  480. 

A  charge  that  plaintiff  stole  a  pot  and 
waiter  is  not  justified  by  the  plea  that  he 
stole  a  waistcoat  pattern.  Eastland  v. 
Caldwell,  2  Bibb,  21,  4  Am.  Dec.  668. 

A  slanderous  charge  that  plaintiff  had 
stolen  sheep  cannot  be  justified  by  provinj? 
the  theft  of  other  articles.  Ridley  v.  Per- 
ry, 16  Me.  21. 

Defendant  cannot  justify  a  charge  .of 
horse  stealing  by  showing  that  plaintiff 
stole  a  hog  or  a  cow.  Dillard  v.  Collins,  25 
Gratt.  343. 

A  charge  that  plaintiff  is  a  thief,  and 
that  she  stole  .€2(),  is  not  justified  by  evi- 
dence that  she  stole  a  hen.  Hilsden  v.  Mer- 
cer,  Cro.   Jac.   677. 

It  is  not  an  answer  to  a  libel  charging 
plaintiff  with  the  wrongful  appropriation  of 
a  play  called  "Flirtation,"  to  show  that  he 
wrongfully  appropriated  a  play  entitled 
"Mock  Marriage,"  referred  to  by  the  name 
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"Flirtation."  Daly  v.  Byrne,  1  Abb.  N.  C 
150. 

A  plea  in  justification  of  a  charge  that 
plaintiff  committed  perjury  in  giving  cer- 
tain evidence  is  bad  where  it  merely  alleges 
that  plaintiff  committed  perjury  in  giving 
other  evidence,  although  given  on  the  same 
trial.  Starr  v.  Harrington,  Smith  (Ind.) 
360. 

Evidence  that  plaintiff  committed  perjuror 
in  a  matter  other  than  that  complained  of 
is  incompetent  for  the  purpose  of  justify- 
ing the  slander.  Whitaker  v.  Carter,  26  N. 
C.  (4  Ired.  L.)  461;  Palmer  y.  Haight,  2 
Barb.  210. 

A  charge  against  plaintiff  of  buying  and 
selling  by  unsealed  weights,  and  of  cheat- 
ing and  swindling,  is  not  justified  by  proof 
of  his  selling  damaged  meat.  Chapman  v. 
Ordway,  6  Allen,  593. 

A  charge  that  plaintiff  forged  an  order 
is  not  justified  by  proof  that  plaintiff  ut- 
tered a  forged  order.  Kent  v.  Da\id,  3 
Blackf.  301;  Kerr  v.  Force,  3  Cranch,  C.  CL 
8,  Fed.  Cas.  No.  7,730. 

f.  Where  charge  is  in  the  plural. 

A  charge  in  the  plural  cannot  be  justified 
by  a  plea  alleging  facts  sufficient  only  to 
justify  a  charge  in  the  singular.  Jones  v. 
Cecil,  10  Ark.  592. 

Thus,  a  charge  imputing  that  plaintiff,  a 
journalist,  was  in  the  habit  of  libeling 
others,  is  not  justified  by  proof  of  a  single 
instance  of  that  kind.  Wakley  y.  Cooke,  4 
Exch.  511. 

The  slanderous  statement  that  plaintiff 
had  stolen  hogs  is  not  justified  by  proving 
that  he  had  stolen  one  hog.  Swann  v.  Rary, 
3  Blackf.  298. 

Where  the  words  declared  upon  imputed 
to  plaintiff,  a  female,  the  offense  of  fornica- 
tion committed  with  four  different  persons 
at  as  many  distinct  times  and  places,  prov- 
ing  one  of  the  acts  to  be  true  does  not  fur- 
nish a  complete  defense  to  the  action. 
Purford  v.  Wible,  32  Pa.  95. 

A  charge  that  a  female  is  a  whore  is  not 
justified  by  proof  that  she  had  been  un- 
chaste with  her  betrothed,  whom  she  after- 
wards married,  and  before  the  uttering  of 
the  slanderous  words.  Sheehey  v.  Cokley, 
43  Iowa,  183,  22  Am.  Rep.  236. 

And  proof  of  a  specific  act  of  unchastity 
on  the  part  of  plaintiff,  a  female,  is  not  a 
justification  of  the  charge  that  she  is  a 
whore.  Doherty  v.  Brown,  10  Gray.  250; 
Rutherford  v.  Paddock,  180  Mass.  289,  91 
Am.  St.  Rep.  282.  62  N.  E.  381. 

But  in  Alcorn  v.  Hooker.  7  Blackf.  58,  it 
was  held  that  a  plea  in  justification  to  an 
action  for  slander  charging  plaintiff  with 
being  a  whore  was  good,  although  it  only 
charged  plaintiff  with  a  single  instance  of 
fornication  committed  with  a  man  to  whom 
she  was  at  the  time  betrothed,  and  whom 
she  afterwards  married.  The  doctrine  in 
this  case  was  applied  and  approved  in  Rode- 
baiigh  V.  Hollingsworth,  6  Ind.  339. 

But  in  Peterson  v.  Murray,  13  Ind.  App. 
420,  41  N.  E.  836,  the  soundnesv  of  theM 
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deciaiozis  was  doubted,  and  it  was  said  that 
as  a  matter  of  law  the  court  could  not  say 
that  one  act  of  illicit  sexual  intercourse 
constituted  a  woman  a  whore. 

See  Edwards  v.  Knapp,  97  Mo.  432,  10 
S.  W.  54,  which  held  that  charges  against 
a  woman  of  unchastity,  and  pregnancy  as  a 
result  thereof,  are  not  separate  and  dis- 
tinct libels,  and  the  evidence  of  a  specific 
act  of  unchastity  on  her  part  is  a  complete 
defense. 

To  the  same  effect  is  Snow  v.  Witcher, 
31  N.  C.  (9  Ired.  L.)  346,  where  the  charge 
was  that  an  unmarried  female  plaintiif  had 
lost  a  little  one. 

F.  Illtistrative  cases. 

The  general  rules  relative  to  the  justifi- 
cation of  a  civil  action  for  libel  or  slander, 
by  proving  the  truth  of  the  charge,  are  in 
fhe  main  well  settled.  More  or  less  con- 
flict exists  in  the  application  of  these  gen- 
eral rules  to  specific  charges.  It  is  there- 
fore of  interest  and  value  to  compare  the 
cases  applying  the  general  rules  already 
considered,  to  specific  defamatory  charges, 
\v herein  the  question  has  been  considered  as 
to  the  sufficiency  of  the  proof  to  estab- 
lish the  truth  of  the  charge  for  the  pur- 
pose of  justifying  the  same. 

a.  Where  defamation  injurioua  to  5u«l- 

ness,  ^ 

Where  the  essence  of  a  libelous  charge 
against  a  baker  was  that  he  bought  the 
cheapest  substitute  for  vanilla  extract,  only 
paying  $2.75  per  gallon  for  it,  such  state- 
ment is  not  justified  by  proof  that  the 
plaintiff  purchased  a  substitute  for  vanilla 
and  paid  $4  per  gallon  for  it.  Hubbard  v. 
Allyn,  200  Mass.  166,  86  N.  E.  356. 

A  charge  that  a  person  is  insolvent  is 
fully  met  by  proof  of  the  insolvency.  Uk- 
man  v.  Daily  Record  Co.  189  Mo.  378,  88  S. 
W.  60. 

A  statement  that  a  person  is  indebted  for 
beer  and  a  loan  is  justified  by  proof  that 
he  is  in  fact  indebted  for  a  loan  of  a  some- 
what less  amount.  Windisch  Muhlhanser 
Brewing  Co.  v.  Bacon,  21  Ky.  L.  Rep.  928, 
53  S.  W.  520. 

5.  JRepiitation, 

A  charge  that  plaintiff  has  made  bin 
name  notorious  and  hated  is  not  justified 
by  proof  of  his  unpopularity.  Remsen  v. 
Brvant,  36  App.  Div.  240,  56  N.  Y.  Supp. 
728. 

A  statement  that  plaintiff  is  a  liar  and 
a  murderer  is  not  justified  by  evidence  that 
the  plaintiff  had  admitted  that  he  killed  or 
intended  to  kill  a  person,  and  hence  he  was 
either  a  liar  or  a  murderer.  Frederitze  v. 
Odenwalder,  2  Yeates,  243. 

A  charge  that  plaintiff  was  a  lying  slan- 
derous rascal  is  not  justified  by  evidence 
merely  that  he  had  stated  what  was  not 
true.  Snowdon  v.  Lindo,  1  Cranch,  C.  C. 
569.  Fed.  Cas.  No.  13,152. 

It  is  not  sufllcient  to  justify  a  general 
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charge  of  lying,  to  repeat  the  same  words 
in  the  plea,  but  it  is  essential  that  the 
particular  facts  should  be  set  out  in  order 
that  the  plaintiff  may  be  enabled  to  pre- 
pare to  meet  and  dispute  them.  Jones  ▼. 
Cecil,  10  Ark.  592.     . 

A  plea  in  justification  of  an  action  for 
slandering  plaintiff  by  a  libelous  statement 
that  this  scoundrel  was  indicted  for  fraud 
is  not  sufficient  where  it  is  merely  alleged 
that  plaintiff  had  been  indicted  and  arrested 
for  conspiracy  to  cheat  and  defraud.  Love- 
land  V.  Hosmer,  8  How.  Pr.  215. 

A  charge  that  plaintiff  is  a  ''skin''  is  not 
sustained  by  proof  that  he  is  in  arrears  for 
his  rent.  Christianson  v.  O'Neil,  39  Misc. 
11,  78  N.  Y.  Supp.  757,  aflSrmed  in  82  App. 
Div.  636,  81  N.  Y.  Supp.  1120. 

A  charge'  of  being  a  habitual  drunkard 
may  be  justified  by  general  evidence  tend- 
ing  to  establish  the  truth  thereof;  it  is  not 
proper  to  limit  the  proof  to  specific  acts 
and  times.  Swan  v.  Thompson,  124  Cal. 
193,  56  Pac.  878. 

Proof  that  plaintiff  had  struck  a  man  at 
a  certain  time  and  place  does  not  justify  a 
charge  that  plaintiff  in  a  saloon  had  struck 
the  party  referred  to,  and  that  at  such  time 
the  plaintiff  was  in  a  trance,  thereby  mean- 
ing to  insinuate  that  he  was  intoxicated. 
Bodine  v.  Times  Journal  Pub.  Co.  post,  147. 

A  libelous  publication  that  the  plaintiff 
is  about  to  bring  an  action  for  libel,  but 
will  not  like  to  bring  it  in  that  county  as 
he  is  known  there,  is  fully  met  by  a  plea  in 
justification  to  the  effect  that  the  plain- 
tiff is  known  in  said  county  by  divers  cit- 
izens thereof,  and  has  acquired  a  bad  rep- 
utation among  them.  Cooper  v.  Greeley,  1 
Denio,  347. 

A  libelous  publication  that  the  plaintiff 
is  unfit  and  incompetent  to  hold  a  certain 
public  office  is  justified  by  proof  that  by 
statute  no  one  is  entitled  to  hold  such  oflSce 
who  is  a  member  of  any  political  club  or 
organization,  together  with  the  fact  that 
the  plaintiff  is  a  member  of  such  a  club  or 
organization.  McAvoy  v.  Press  Pub.  Co. 
114  App.  Div.  540.  99  N.  Y.  Supp.  1041. 

A  plea  in  justification  of  a  libelous  pub- 
lication charging  that  the  plaintiff,  a  law- 
yer, had  voluntarily  offered  to  divulge 
secrets  intrusted  to  him  by  his  client,  is 
not  sufficient  where  it  merely  alleges  that 
plaintiff  at  an  inquest  voluntarily  offered 
himself  as  a  witness  in  order  to  divulge  a 
secret  of  his  client,  since,  to  make  a  valid 
defense,  he  should  have  allerred  that  the 
secret  was  intrusted  to  plaintiff  in  connec- 
tion with  some  matter  within  the  scope  of 
his  employment,  and  not  in  an  extraneous 
or  impertinent  connection.  Riggs  v.  Den- 
niston,  3  Johns.  Cas.  198,  2  Am.  Dec.  145. 

A  charge  against  an  attorney  that  he  is 
not  an  honorable  man  is  justified  by  evi- 
dence that  he  has  collected  money  for  a 
client  and  failed  to  pay  it  over,  and,  in 
lieu  thereof,  gave  his  note,  for  the  amount 
of  which  a  judgment  has  been  rendered 
which  remains  unpaid.  Tobin  ▼.  Gannon, 
34  N.  S.  9. 

Proof  of  the  bad  conduct  of  the  plaintiff. 
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subsequent  to  a  charge  that  the  plaintiff 
is  a  man  that  everyone  who  knows  nim  be- 
lieves can  be  induced  to  perpetrate  any 
crime  in  politics  that  would  pay  him,  does 
not  constitute  a  justification  of  the  charge. 
Coffin  V.  Brown,  94  Md.  190,  55  L.R.A.  732, 
89  Am.  St.  Rep.  422,  50  Atl.  567. 

■ 

c.  Charge  of  unchastity. 

A  charge  against  a  woman  of  whoredom 
is  not  justified  by  a  plea  alleging  her  noto- 
rious bad  character  for  chastity,  and  that 
the  words  of  the  complaint  are  true,  with- 
out stating  any  specific  acts  to  establish 
the  truth  thereof.  Sunman  v.  Brewin,  52 
Ind.  140. 

A  slanderous  charge  that  plaintiff  is  a 
whore  is  not  justified  by  a  plea. that  at  the 
time  the  words  were  spoken  she  kept  a 
house  of  ill  fame.  Swartzel  v.  Dey,  3  Kan. 
244. 

A  charge  that  plaintiff  kept  a  whore 
house  is  not  justified  by  a  plea  that  the 
plaintiff  kept  in  his  house  a  lewd  woman 
who  had  at  such  place  frequently  committed 
fornication  with  a  certain  person.  Eaton  v. 
White,  2  Pinney  (Wis.)  42. 

A  slanderous  charge  that  plaintiff  kept 
a  bawdyhouse  is  not  justified  by  evidence 
of  lewd  behavior  upon  the  part  of  his  wife 
and  daughter,  who  were  members  of  his 
family.  Bush  v.  Prosser,  13  Barb.  221, 
reversed  on  other  grounds  in  11  N.  Y.  347. 

Words  charging  that  a  female  school- 
teacher took  a  certain  immoral  book  "di- 
rectly from  my  hand.  I  never  sent  it  to 
her."  are  justified  by  proof  that  plaintiff 
had  borrowed  such  a  book  of  the  defendant, 
and  kept  it  in  her  possession  for  some  time. 
McAtee  v.  Valandingham,  75  Mo.  App.  45. 

d.  Where  crime  charged, 

1,  In  general. 

To  justify  defamatory  matter  charsring 
the  plaintiff  with  the  commission  of  a 
crime,  it  is  not  sufficient  to  set  forth  the 
words  of  the  complaint  and  aver  their 
truth,  but  the  plea  must  affirmatively  al- 
lege the  specific  facts  relied  upon  to  prove 
the  guilt  of  the  plaintiff  of  the  offense  im- 
puted by  the  words  complained  of,  and 
their  truth  must  ordinarily  be  established 
in  the  sense  in  which  they  are  charged  to 
have  been  used.  Jones  v.  Townsend.  21  Fla. 
4.31,  58  Am.  Rep.  676;  Commercial  Pub. 
Co.  V.  Smith,  79  C.  C.  A.  410,  149  Fed.  704- 
Bennett  v.  Crumpton,  1  Ga.  App.  476,  58 
S.  E.  104;  Campbell  v.  Irwin,  146  Ind.  681. 
45  N.  E.  810;  Mcfiuire  v.  Vaughan,  106 
Mich.  280,  64  N.  W.  44;  Brewer  v.  Chase, 
121  Mich.  526,  46  L.R.A.  397,  80  Am.  St. 
Rep.  527,  80  N.  W.  575;  Perry  v.  :Man,  1  R. 
I.  263;  Dement  v.  Houston  Printing  Co.  14 
Tex.  Civ.  App.  391,  37  S.  W.  985. 

Where  the  facts  stated  in  the  libelous 
artiHe  complained  of  are  alleged  to  impute 
to  the  plaintiff  the  commission  of  a  crime, 
it  is  necessary  that  the  evidence  correspond 
with  the  allegation,  so  as  to  identify  the 
special  slander  set  up,  but  it  is  not  neces- 
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sary  to  prove  the  exact  words.     McGuire  v. 
Vaughan,  106  Mich.  280,  64  N.  W.   44. 

It  is  necessary  to  show  that  the  plaintiff 
had  been  guilty  of  the  acts  charged  in  or- 
der to  justify,  although  the  charge  is  based 
upon  hearsay.  It  is  not  sufficient  to  shov 
that  the  plaintiff  had  been  accused  of  the 
charge.  Brewer  v.  Chase,  121  Mich.  526,  46 
L.R.A.  397,  80  Am.  St.  Rep.  527,  80  N.  W. 
575. 

A  charge  that  another  committed  a  fel- 
ony is  not  justified  by  proving  that  he  has 
been  indicted  for  a  felony.  Jones  t.  Town- 
send,  21  i<'la.  431,  58  Am.  Rep.  676. 

The  publication  of  the  fact  that  a  per- 
son has  been  arrested  on  a  certain  accusa- 
tion is  not  actionable  if  true;  but  if  to 
this  statement  there  are  added,  by  way  of 
cojnment,  words  in  effect  an  accusation  that 
the  charge  is  true,  or  there  is  comment 
which  assumes  the  g^ilt  of  the  plaintiff, 
either  by  headlines  or  otherwise,  the  mere 
fact  that  plaintiff  was  arrested  on  the 
charge  stated  is  no  justification  for  the 
words  imputing  guilt.  Commercial  Pub. 
Co.  v.  Smith,  79  C.  C.  A.  410,  149  Fed.  704. 

A  plea  in  justification  alleging  the  com- 
mission by  plaintiff  of  the  crime  charged, 
and  for  the  commission  of  which  a  com- 
plaint was  made,  is  not  supported  by  proof 
that  the  plaintiff  was  in  fact  charged  with 
the  crime;  to  avail  as  a  defense  his  guilt 
must  be  shown.  Dement  v.  Houston 
Printing  Co.  14  Tex.  Civ.  App.  391,  37  S. 
W.  985. 

A  statement  to  the  effect  that  it  is  a 
general  belief  that  the  plaintiff  has  com- 
mitted a  certain  crime  is  not  justified  by 
proving  that  that  is  the  general  belief;  in 
order  to  justify  the  statement,  it  is  neces- 
sary to  prove  that  plaintiff  did  commit  the 
crime  charged.  Bennett  v.  Crumpton,  1  Ga. 
App.  476,  58  S.  E.  104. 

A  libelous  publication  that  plaintiff  is  a 
convicted  felon  is  not  justified  by  proof 
that  plaintiff  was  convicted  of.  a  violation 
of  the  license  law,  unless  it  is  also  shown 
that  the  term  "convicted  felon,"  taken  in 
connection  with  the  context  and  evidence, 
would  be  understood  by  the  public  to  mean 
only  an  offender  against  the  license  law 
Perry  v.  Man,  1  R.  I.  263. 

Where  no  crime  is  charged  except  such  as 
arises  by  inference  from  the  statement  of 
the  facts,  the  truth  of  the  facts  is  a  suffi- 
cient justification.  Lecrliorn  v.  Review  Pub. 
Co.  31  Wash.  627,  72  Pac.  485. 

Where  the  facts  charged  are  consistent 
either  with  the  good  faith  of  the  plaintiff, 
or  with  the  commission  by  him  of  the  of- 
fense charged,  and  he  bases  his  action  for 
libel  on  the  latter  claim,  it  is  a  question 
for  the  jury  whether  the  proof  of  the  facts 
as  charged  establishes  the  offense.  Quinn 
V.  Review  Pub.  Co.  55  Wash.  69,  133  Am. 
St.  Rep.  1016,  104  Pac.  181. 

> 

2.  Theft f  larceny f  embezzlement. 

To  justify  a  charge  of  theft,  larceny,  or 
embezzlement,  it  is  necessary  to  allege  and 
prove  all  the  common-law  or  statutory  ele- 
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ments  of  the  offense  charged,  including  the 
felonious  intent.  Kansas  City  Star  Uo.  v. 
Carlisle,  47  C.  0.  A.  384,  108  Fed.  344;  Mie- 
lenz  V.  Quaadorf,  68  Iowa,  726,  28  N.  W. 
41;  Nelson  v.  Musgrave,  10  Mo.  648;  Yager 
V.  Bruce,  116  Mo.  App.  473,  93  S.  W.  307; 
Anonymous,  3  How.  Pr.  406;  Jaycocks  v. 
Ayres,  7  How.  Pr.  215;  Steele  v.  Phillips, 
10  Humph.  461;  Mountney  v.  Watton,  2 
Ham.  &  Ad.  673;  McGintock  y.  Crick,  4 
Iowa,  453;  Murphy  v.  Olberding,  107  la. 
047,  78  N.  W.  205;  Bisbey  v.  Shaw,  15 
Barb.  578;  Shepard  v.  Merrill,  13  Johns. 
475;  Quaid  t.  Tipton,  21  Tex.  Civ.  App.  131, 
51  S.  W.  264;  Chalmers  v.  Shackell,  6  Car. 
A  P.  475. 

A  plea  in  justification  of  the  general 
charge  that  plaintiff  is  a  thief  is  not  suffi- 
cient where  it  merely  alleges  the  truth 
thereof.    Anonymous,  3  How.  Pr.  406. 

In  such  a  plea,  in  stating  the  facts  to 
establish  a  crime,  as  great  nicety  is  re- 
quired as  in  an  indictment.  Steele  v.  Phil- 
lips, 10  Humph.  461. 

A  statement  that  the  plaintiff  is  a  thief 
is  not  justified  by  evidence  that  a  third 
party  had  lost  a  wrench,  and  that  about 
four  years  thereafter  this  wrench  was 
found  in  a  box  attached  to  a  binder  belong- 
ing to  the  plaintiff,  which  had  been  stand- 
ing for  several  seasons  in  an  open  field 
where  anyone  might  have  access  to  it. 
Yager  v.  Bruce,  116  Mo.  App.  473,  93  S.  W. 
307. 

A  plea  in  justification  of  a  libel  charging 
that  plaintiff  stole  a  horse  is  not  sufficient 
where  it  merely  alleges  the  arrest  of  plain- 
tiff on  suspicion  of  having  stolen  the  horse. 
Mountney  v.  Watton,  2  Barn.  &  Ad.  673. 

Where  the  publication  complained  of 
charges  plaintiff  with  the  commission  of 
certain  acts  not  necessarily  criminal,  and  it 
ifl  alleged  that  it  was  intended  thereby  to 
charge  him  with  the  crime  of  larceny,  it  is 
not  sufficient  to  answer  that  the  plaintiff 
did  the  things  charged,  but  the  answer  must 
also  allege  that  they  were  done  with  felo- 
nious intent.  Whale  v.  Cincinnati  Gazette 
Co.  4  Ohio  L.  J.  61. 

A  slanderous  charge  that  plaintiff  had 
stolen  chickens  from  defendant  is  not  jus- 
tified by  a  plea  alleging  that  plaintiff  in 
person,  or  by  his  wife  and  children  with 
his  knowledge  and  consent,  did  kill,  tnke, 
and  carry  away,  and  appropriate  to  his  own 
nse,  chickens  belonging  to  the  defendant. 
McQintock  v.  Crick,  4  Iowa,  453. 

A  charge  that  plaintiff  had  stolen  corn  is 
not  justified  by  evidence  that  he  had  secret- 
ly and  fraudulently  divided  a  crop  of  corn 
which  he  and  a  tenant  owned  jointly.  Bis- 
bey V.  Shaw,  15  Barb.  578. 

Proof  that  the  plaintiff  took  articles  be- 
longing to  another  person  without  author- 
ity, and  disposed  of  them,  and  afterward 
denied  the  taking,  does  not  justify  the 
ilanderous  charge  that  plaintiff  stole  the 
articles,  since  neither  a  private  nor  a  felo- 
nious taking  is  shown.  Shepard  v.  Merrill, 
13  Johns.  476. 

A  charge  that  plaintiff  had  stolen  from 
the  defendant  is  not  justified  by  evidence 
31  L.R.A.(N.S.)  10 


that  plaintiff  appropriated  to  his  own  use 
and  benefit  property  of  defendant  without 
his  consent.  Quaid  v.  Tipton,  21  Tex.  Civ. 
App.  131,  51  S.  W.  264. 

Neither  is  it  a  justification  to  such  a 
charge  to  prove  that  the  plaintiff,  while 
acting  as  housekeeper  for  her  uncle,  gave 
to  a  poor  woman  of  the  neighborho^  a 
small  quantity  of  outgrown  children's 
clothing,  where  the  woman  had  rendered 
some  assistance  in  the  family  work,  and 
the  clothing  was  given  partly  in  compensa- 
tion and  partly  in  charity.  Mielenz  v. 
Quasdorf,  68  Iowa,  726,  28  N.  W.  41. 

Where  the  facts  upon  which  a  charge  of 
theft  is  based  are  proved,  it  is  a  question 
for  the  jury  whether  a  felonious  intent  is 
thereby  established,  the  facts  being  consis- 
tent either  with  good  faith  or  criminal  in- 
tent.    Palmer  v.  Haight,  2  Barb.  210. 

A  plea  in  justification  of  a  libelous 
charge  that  plaintiff  was  a  member  of  a 
gang  of  cattle  thieves,  and  an  agent  of 
cattle  thieves,  must  allege  specific  instances 
of  theft  of  cattle  by  plaintiff,  or  by  him  in 
concert  with  others,  or  specific  instances  of 
the  receipt  of  stolen  stock  with  knowledge 
that  the  same  was  stolen.  Kansas  City 
Star  Co.  V.  Carlisle,  47  C.  C.  A.  384,  108 
Fed.  344. 

A  libelous  statement  that  plaintiff  is 
thought  no  more  of  than  a  horse  thief  or  a 
counterfeiter  can  only  be  justified  by  prov- 
ing that  plaintiff  has  committed  these 
crimes.    Nelson  v.  Musgrave,  10  Mo.  648. 

To  justify  a  libelous  statement  that 
plaintiff  has  confessed  to  the  misappropria- 
tion of  money  of  the  defendant,  it  is  suflS- 
cient  to  prove  the  confession;  it  is  not 
necessary  to  prove  the  misappropriation. 
Hall  V.  Elgin  Dairy  Co.  15  Wash.  542,  46 
Pac.  1049. 

A  charge  that  a  person  stole  is  justified 
by  proof  that  he  was  guilty  of  embezzle- 
ment,, where  by  statute  embezzlement  con- 
stitutes larceny.  McLeod  v.  Crosby,  128 
Mich.  641,  87  N.  W.  883. 

A  charge  that  plaintiff  is  a  defaulter  is 
justified  by  proof  that  he  collected  money 
belonging  to  his  employer,  and  failed  to 
turn  it  over,  although  the  plaintiff  claimed 
that  a  portion  of  the  money  had  been 
stolen  from  him,  but  his  statement  with 
reference  to  the  theft  was  unsatisfactory, 
and  he  later  turned  the  money  over  to  his 
employer.  Ginsberg  v.  Union  Surety  &  G. 
Co.  68  App.  Div.  141,  74  N.  Y.  Supp.  561. 

A  charge  that  plaintiff  is  a  thief,  that 
she  stole  certain  articles,  may  be  justified 
by  alleging  and  proving  specific  instances 
where  plaintiff  had  stolen,  and  also  that 
she  had  stolen  the  specific  articles  men- 
tioned.   Jaycocks  v.  Ayres,  7  How.  Pr.  215. 

3.  Perjury, 

To  justify  a  slanderous  charge  that  plain- 
tiff had  committed  perjury,  it  is  not  suffi- 
cient merely  to  prove  that  he  gave  false 
testimony,  but  it  is  also  necessary  to  prove 
every  essential  element  of  that  offense,  in- 
cluding a  corrupt  intent  and  the  material- 
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ity  of  the  eyidence  to  the  issue.  McGough 
v.  Rhodes,  12  Ark.  625;  Hicks  v.  Rising,  24 
111.  566;  Downey  v.  Dillon,  52  Ind.  442; 
Sloan  v.  Gilbert,  12  Bush,  51,  23  Am.  Rep. 
708;  Lewis  v.  Black,  27  Miss.  425;  M'Kin- 
ly  V.  Rob,  20  Johns.  351;  Hopkins  v.  Smith, 
3  Barb.  599;  Gorton  v.  Keeler,  51  Barb. 
475;  Jenkins  v.  Cockerham,  23  N.  G.  (1 
Ired.  L.)  309;  Chandler  v.  Robison,  29  N.  C. 
(7  Ired.  L.)  480;  Boyd  v.  Sell,  Tappan 
(Ohio)  11;  Dwinells  v.  Aikin,  2  Tyler  (Vt.) 
75;  Kirtley  v.  Deck,  3  Hen.  &  M.  388. 

A  plea  in  justification  of  a  slander  char- 
ging that  the  plaintiff  had  sworn  falsely  is 
insufficient  where  it  simply  alleges  that 
the  facts  as  sworn  to  by  the  plaintiff  were 
not  true:  To  be  as  broad  as  the  charge, 
it  must  allege  or  intimate  that  the  false- 
hood was  wilful  or  corrupt.  Mitchell  y. 
Borden,  8  Wend.  570. 

An  answer  in  justification  of  a  libel  im- 
puting perjury  to  the  plaintiff  must  ayer 
that  the  language  complained  of  is  true  in 
the  sense  imputed  to  it  in  the  complaint. 
Downejr  y.  Dillon,  52  Ind.  442. 

To  justify  a  slanderous  charge  of  per- 
jurjr,  the  defendant  must  prove,  not  only 
that  the  plaintiff  swore  falsely,  but  that 
he  wilfully  swore  falsely,  touching  a  matter 
material  to  the  subject  of  inquiry.  Mc- 
Claugherty  y.  Cooper,  89  W.  Va,  313,  19 
S.  E.  415.  It  is  not  sufficient  to  show  that 
the  plaintiff  swore  falsely,  as  such  false 
testimony  may  have  been  given  through  an 
innocent  mistake.  Fero  y.  Ruscoe,  4  N.  Y. 
162. 

But  where  the  ihnuendo  restricts  and  lim- 
its the  obvious  meaning  of  the  words  com- 
plained' of,  by  merely  alleging  that  defend- 
ant tneant  by  the  use  of  the  words  to 
charge  thai  plaintiff  had  sworn  falsely,  it 
is  not  necessary  to  allege  or  prove  in  jus- 
tification the  essential'  elements  of  the 
crime  of  perjury,  but  it  is  sufficient  to 
prove  merely  the  fact  of  the  false  swear- 
ing.   Sanford  y.  Gaddis,  13  HI.  329. 

4.  Fornication  and  adultery. 

To  justify  a  defamatory  charge  of  adul- 
tery, fornication,  or  whoredom  by  the 
plaintiff  with  a  particular  person,  it  is  nec- 
essary to  allege  and  prove  the  commission 
of  that  offense  by  the  plaintiff  with  the 
particular  person  mentioned,  and  at  the 
time  and  place  if  mentioned,  in  the  charge; 
and  it  is  not  sufficient  to  show  the  com- 
mission of  the  offense  by  the  plaintiff  with 
the  same  person  at  another  time  and  place; 
neither  is  it  sufficient  to  show  commission 
of  the  offense  by  the  plaintiff  with  another 
person.  Ricket  v.  Stanley,  6  Blackf.  169; 
Hallowell  v.  Guntle,  82  Ind.  554;  Buckner  y. 
Spaulding,  127  Ind.  229,  26  N.  E.  792;  Wat- 
ters  y.  Smoot,  33  N.  C.  (11  Ired.  L.)  316; 
Pallet  y.  Sargent,  36  N.  H.  496. 

A  charge  that  plaintiff,  a  man,  was  guilty 
of  certain  specified  improper  acts  with  a 
woman,  is  not  justified  by  a  proof  that 
such  parties  were  guilty  of  other  acts,  al- 
thougn  equally  improper.  Jarni^an  v. 
Fleminur,  43  Miss.  710,  5  Am.  Rep.  514. 

Proof  that  plaintiff  had  illicit  carnal  in- 
31  L.R.A.(N.S.) 


tercourse  with  a  man  at  a  certain  time  and 
place  does  not  justify  a  slanderous  charge 
that  she  had  bad  such  intercourse  with  the 
same  party  at  another  time  and  place. 
Sharpe  v.  Stephenson,  34  N.  C.  (12  Ired. 
Ia)  348.       • 

But  while  a  slanderous  charge  of  this 
character  cannot  be  justified  by  showing 
the  commission  of  a  similar  offense  at  an- 
other time  and  place,  yet  a  slight  Tariation 
in  the  proof,  ascribed  to  mistake,  as  where 
the  act  was  actually  on  Saturday  rather 
than  on  Sunday,  is  not  fatal.    Ibid. 

Where  the  slander  complained  of  chai^ged 
the  plaintiff,  an  unmarried  womaiiy  with 
being  pregnant  and  the  innuendo  character- 
ized the  slander  as  thereby  intending  to 
charge  that  the  plaintiff  had  been  guilty 
of  fornication,  it  is  sufficient  to  prove  that 
she  had  been  guilty  of  fornication,  with- 
out proving  her  pregnancy.  Stowell  ▼.  Bea- 
gle, 57  111.  97,  8.  c.  on  subsequent  appeal,  79 
111.  526. 

A  general  charge  of  frequent  acts  of  adul- 
tery by  the  plaintiff  can  only  be  justified  by 
an  allegation  and  proof  of  specific  aeU. 
Miller  v.  McDonald,  139  Ind.  465,  39  N.  £. 
159. 

5.  Miscellaneous. 

A  charge  that  plaintiff  is  a  liar  and  a 
swindler  can  only  be  justified  by  proving 
the  elements  necessary  to  constitute  the 
crime  of  swindling,  including  intent  to  de- 
fraud. Forrest  v.  Hanson,  1  Crandi,  C-  C 
63,   Fed.   Cas.   No.   4,943. 

The  rule  that  all  the  essential  elements 
of  the  offense  must  be  proved  in  order 
to  justify  applies  to  a  charge  that  plain- 
tiff was  guilty  of  packing  a  jury  (Mix  t. 
Woodward,  12  Conn.  262);  and  to  a  charge 
of  illegally  selling  intoxicating  liquors 
(Holton  v.  Muzzy,  30  Vt.  365);  to  a  charge 
of  bigamy  (Willmett  v.  Harmer  8  Car.  & 
P.  695) ;  also  to  a  charge  that  the  plaintiff 
had  been  guilty  of  bribery  and  extortion: 
and  a  general  averment  of  the  truth  of  the 
charge  is  not  sufficient  (McKane  y.  Brook- 
lyn Citizen,  53  Hun,  132,  6  N.  Y.  Supp.  171, 
affirmed  in  117  N.  Y.  634,  22  N.  E.  1129). 

A  charge  that  plaintiff  was  engaged  in 
smuggling  during  the  War  is  not  justified 
by  proof  of  a  single  act  of  smuggling  be- 
fore the  War.  Stilwell  v.  Barter,  19  Wend. 
487. 

A  charge  that  plaintiff  is  a  rogue's  gal- 
lery man  is  not  justified  by  proof  that 
plaintiff's  record  is  pigeon  noled  at  the 
police  headquarters.  Carpenter  v.  New 
York  Evening  Journal  Pub.  Co.  96  App.  Div. 
376,  89  N.  Y.  Supp.  263. 

A  libel  imputing  a  crime  of  bribery  is 
justified  by  proving  acts  and  conduct  of  the 
plaintiff  very  similar  to  that  of  others 
which  he  himself  had  characterized  as  acts 
of  bribery.  He  cannot  complain  if  his  activ- 
ity exercised  in  the  same  manner  had  been 
taken  as  evidence  of  the  same  offense. 
Vance  v.  Louisville  Courier- Journal  Co.  95 
Ky.  41,  23  S.  W.  591. 

A  charge  that  plaintiff  practised  or  aided 
others   in   practising  the  crime  of  sodomy 
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upon  children  is  not  justified  by  showing 
that  he  gave  such  children  drugged  liquor, 
and  afterwards  the  crime  of  sodomy  was 
practised  upon  them  by  another.  Thibault 
V.  Sessions,  101  Mich.  279,  59  N.  W.  624. 

VI.  Effect  of  pardon. 

Bacon  in  his  Abridgment,  'Tardons,"  H, 
asserts  that  a  pardon  of  treason  or  felony 
so  far  clears  the  party  from  the  infamy 
and  all  other  conscK^uences  thereof  that  he 
may  have  an  actiofi  against  anyone  who 
shall  afterwards  call  him  traitor  or  felon. 
The  pardon  makes  him,  as  it  were,  a  new 
man. 

This  was  also  the  doctrine  of  Cuddington 
V.  Wilkins,  F.  Moore,  863.  In  this  case, 
however,  the  charge  was  that  plaintiff  is  a 
thief,  being  in  the  present  tense.  The  court 
said  that  such  a  charge  could  not  be  justi- 
fied by  proving  a  theft  for  which  the  plain- 
tiff had  been  pardoned,  but  added  that  the 
defendant  might  have  been  justified  in  say- 
ing that  the  plaintiff  had  been  a  thief. 

And  in  Baum  v.  Clause,  5  Hill,  199,  it 
was  held  that  a  charge  that  plaintiff  had 
stolen  an  ax  several  years  before  from  a 
certain  person  might  be  justified  by  proof 
of  the  fact,  although  the  offense  had  been 
pardoned.  It  was,  however,  said  that  if 
the  words  were,  "you  are  a  thief"  or  'Tie  is 
a  thief,''  such  a  charge  could  not  be  justi- 
fied by  proving  a  larceny  for  which  the 
plaintiff  had  been  pardoned.  A.  G.  S. 


OKIiAHOMA  StJPREME  COURT. 

THOMAS  J.  BODINE,  Plff.  in  Err., 

V. 

TIMES-JOURNAL     PUBLISHING     COM- 
PANY. 

(—Okla.— ,   110   Pac.   1096.) 

Libel  —  Jnstiflcation  —pleading. 

1.  A  plea  of  justification  in  an  action  for 
libel,  to  be  a  defense,  requires  great  cer- 
tainty of  averment,  and  must  justify  the 
sting  of  the  very  charge  alleged;  it  is  not 
permissible  to  set  up  a  charge  of  the  same 
^neral  nature,  but  distinct  as  to  the  par- 
ticular subject. 

Same— questions  of  law. 

2.  Where  the  language  of  an-alleged  libel 
is  clear  and  imambiguous,  and  the  facts 
are  uncontroverted  with  reference  to  wheth- 
er or  not  it  was  libelous  or  its.  publication 
privileged,  on  a  trial  the  questions  so  pre- 
sented are  of  law  for  the  court,  and  not  of 
fact  for  the  jury. 

(March  8,  1010.) 

Headnotes  by  Dunn,  Ch.  J. 

Note.  —  The  question  as  to  whether  the 
truth  of  a  portion  of  a  libel  or  slander 
nay  be  alleged  and  proved  as  a  justifica- 
tion of  that  portion  is  discussed  in  a  note 
appended  to  Hutchins  v.  Page,  ante,  132. 
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ERROR  to  the  District  Court  for  Okla- 
homa  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  publication  of  an 
alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Grant  and  C  G.  Mc- 
Adams  for  plaintiff  in  error. 

Messrs.  Shartel,  Keaton,  &  Wells,  for 
defendant  in  error: 

As  the  substance  of  the  charge  was  that 
Bodine  had  been  fined  in  the  police  court 
for  assaulting  Thompson,  and  this  was  true, 
the  questions  whether  the  article  as  pub- 
lished was  substantially  true  and  right, 
and  whether  the  mistakes  made  in  it  were 
such  as  to  be  libelous  and  to  injure  the 
plaintiff,  were  for  the  jury. 

Quaid  V.  Tipton,  21  Tex.  Civ.  App.  131, 
61  S.  W.  264;  Conner  v.  Stondard  Pub. 
Co.  183  Mass.  474,  67  N.  E.  596;  Ratcliffe 
V.  Louisville  Courier-Journal  Co.  99  Ky. 
416,  36  S.  W.  177;  Vance  v.  Louisville 
Courier- Journal  Co.  95  Ky.  41,  23  S.  W. 
691;  Boogher  v.  Knapp,  97  Mo.  122,  11 
S.  W.  45;  Folkard's  Starkie,  Slander  227; 
Walford  v.  Herald  Printing  &  Pub.  Co. 
133  Ind.  372,  32  N.  E.  929;  Hill  v.  Dur- 
ham House  Drainage  Co.  79  Hun,  335,  29 
N.  Y.  Supp.  427;  Gassett  v.  Gilbert,  6 
Gray,  94;  Dedway  v.  Powell,  4  Bush,  77,  96 
Am.  Dec.  283;  Beazley  v.  Reid,  68  Ga.  380; 
Edeall  v.  Brooks,  3  Robt.  284. 

It  is  the  province  of  the  court  to  deter- 
mine whether  the  occasion  is  privileged, 
but  it  is  the  province  of  the  jury  to  deter- 
mine whether  this  privilege  has  been  abused. 

Atwater  v.  Morning  News  Co.  67  Conn. 
504,  34  Atl.  866;  25  Cyc.  Law  &  Proc.  p. 
547;  Brow  v.  Hathaway,  13  Allen,  239; 
Farley  v.  Thalhiroer  103  Va.  504,  49  S.  E. 
644;  Chaffin  v.  Lynch,  83  Va.  106,  1  S.  E. 
803;  Webb's  Pollock,  Torts,  332;  Hastings 
V.  Lusk,  22  Wend.  414,  34  Am.  Dec.  330; 
Newell,  Defamation,  391. 

Were  it  necessary  to  establish  the  truth 
of  the  exact  charge  alleged,  there  could  be 
no  question  of  a  privileged  occasion,  as  any 
person  may  write  or  speak  the  truth  of 
and  concerning  another,  however  harmful,' 
without  subjecting  himself  to  a  suit  for 
damages. 

Webb's  Pollock,  Torts,  323;  26  Cyc.  Law 
&  Proc.  p.  413. 

Dnnn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  Thomas  J.  Bodine, 
sued  the  Times-Journal  Publishing  Com- 
pany in  the  district  court  of  Oklahoma 
county,  for  libel  for  and  on  account  of 
the  publication  of  the  following  articles: 
"Some  Police  Court  News.  Before  Judge 
Hayson.     Tom  Bodine  hit  a  man  while  in 
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a  trance.  Other  cases.  •  •  •  Tom  Bo« 
dine  soaked  W.  M.  Thompson  in  the  eye 
'unbeknownst  to  himself.'  He  and  Thomp- 
son were  standing  at  the  bar  in  Hrabe's 
saloon  last  Sunday  evening,  and  suddenly, 
without  any  provocation,  nor  without  any 
knowledge  of  committing  the  act,  he 
knocked  Thompson  down.  As  a  matter  of 
fact,  Thompson  looked  it.  Something  had 
certainly  got  next  to  his  'peepers.'  Both 
were  black.  All  Bodine  would  say  was:  'I 
don't  remember  a  thing  that  happened.  I 
don't  even  know  I  was  in  the  saloon.'  His 
Honor  said  he  was  positive  that  something 
of  the  kind  had  taken  place,  so  $10  was 
assessed  on  Bodine."  Defendant  answered 
by  stating  that  the  publication  was  true 
and  correct  in  substance  and  in  fact,  ex- 
cept that  the  said  Bodine  assaulted  and 
beat  the  said  Thompson  in  Thompson's 
real  estate  office  in  Oklahoma  City,  instead 
of  in  the  saloon,  as  stated,  and  that  the 
striking  was  not  done  by  said  Bodine  while 
in  a  ''trance,"  and  without  his  knowledge, 
and  the  said  Bodine  was  fined  $5  and  the 
costs,  instead  of  $10.  There  were  then 
pleaded  certain  facts  in  mitigation,  and 
also  that  the  publication  constituted  a  fair 
and  true  report  of  the  judicial  proceedings 
had  in  police  court  of  Oklahoma  City, 
hence  was  privileged.  A  trial  was  had  to 
a  jury,  which  resulted  in  a  verdict  for  the 
defendant.  A  motion  for  new  trial  was 
filed,  which  was  overruled,  and  the  case 
has  been  regularly  brought  to  this  court 
for  review. 

On  no  material  question  of  fact  in  the 
case  is  there  any  dispute,  and  the  publica- 
tion grew  out  of  the  following  circumstan- 
ces: On  Monday,  April  17,  1005,  Bodine 
went  to  the  office  of  Thompson,  liad  an  al- 
tercation with  and  assaulted  him.  He  then 
appeared  before  the  police  court  of  Okla- 
homa City,  pleaded  guilty  to  the  assault, 
and  was  fined  $5  and  the  costs.  The  re- 
porter of  the  defendant  corporation,  who 
undertook  to  write  the  doings  of  the  police 
court,  made  notes  of  Bodine*s  appearance 
and  plea,  along  with  the  fine.  These  notes 
Iwcame  mixed  with  certain  other  notes 
which  he  had  taken  with  reference  to  an- 
other matter  and  other  people,  which  in- 
volved an  account  of  an  assault  which  took 
place  in  a  saloon,  and  in  amplifying  on 
these  facts,  as  is  seen,  there  was  uninten- 
tionally published  of  Bodine  the  above  mat- 
ter. 

Under  §  2338  of  the  Compiled  Laws  of 
Oklahoma  of  1909,  libel  is  a  false,  un- 
privileged publication  by  writing,  which  ex- 
poses any  person  to  public  hatred,  contempt, 
ridicule,  obloquy,  etc.  Section  2340  of  the 
same  statutes  provides  that  a  privileged 
publication  is  one  made  "(3)  by  a  fair  and 
31  L.R.A.(N.S.) 


true  report  of  any  legislative  or  judicial  or 
other  proceeding  authorized  by  law  or 
anything  said  in  the  course  thereof,  and 
any  and  all  expressions  of  opinion  in  re- 
gard thereto,"  etc.  To  our  minds  it  is 
too  clear  for  argument  that  the  report  made 
of  the  judicial  proceedings  which  took  place 
in  the  police  court  was  not  fair  and  true: 
hence  the  same  could  not  be  deemed  privi- 
leged. The  charge  made  will  be  under- 
stood by  the  court  just  as  it  would  natu- 
rally and  generally  be  understood  by  all 
others.  Walford  v.  Herald  Printing*  A  Pub. 
Co.  133  Ind.  372,  32  N.  £.  920.  Under  it 
there  was  published  of  plaintiff  that,  while 
in  a  trance,  which  doubtless  would  be  un- 
derstood when  the  peculiar  stage  setting 
shown  is  considered,  he  was  drunk  to  the 
extent  of  being  insensible  to  his  surround- 
ings, and  that  while  in  this  condition,  on 
Sunday  evening  in  a  saloon,  without  any 
provocation,  he  knocked  a  man  down,  and 
that  his  mental  condition  was  such  that  he 
testified  that  he  did  not  know  what  hap- 
pened, and  that  he  did  not  even  know  that 
he  was  in  a  saloon.  Under  the  facts,  thi^ 
part  of  the  publication  was  not  priv^ileged. 
is  not  justified  in  any  way  whatsoever,  and 
this  was  the  serious  portion  of  the  published 
article.  It  could  not  be  held  to  be  justi- 
fied by  proof  showing  that  at  some  other 
time  and  place  the  plaintiff  had  struck 
Thompson.  The  justification  of  an  article 
libelous  in  character,  in  order  to  be  a  de- 
fense, must  be  as  broad  as  the  charge.  Dow- 
ie  V.  Priddle,  216  III.  553,  75  N.  E.  243, 
3  A.  &  E.  Ann.  Cas.  526;  Hay  v.  Reid,  85 
Mich.  296,  48  N.  W.  507;  Rutherford  v. 
Paddock,  180  Mass.  289,  62  N.  £.  381,  91 
Am.  St.  Rep.  282,  to  which  is  an  extended 
note;  Sharpe  v.  Stephenson,  34  N.  C.  (12 
I  red.  L.)  348;  Skinner  ▼.  Powers,  1  Wend. 
451 :    Jamigan    v.    Fleming,   43   Miss.    710, 

5  Am.  Rep.  614;  Torrey  v.  Field,  10  Vt 
353 ;  Burford  v.  Wible,  32  Pa.  95.  The  rule 
above  stated  finds  expression  in  the  ease  of 
Etowie  V.  Priddle,  216  111.  553,  75  K.  E. 
243,  3  A.  &  £.  Ann.  Cas.  526,  as  follows: 
"A  plea  of  justification  in  an  action  for 
libel  requires  great  certainty  of  averment, 
and  must  justify  the  very  charge  alleged, 
and  it  is  not  permissible  to  set  up  a 
charge  of  the  same  general  nature,  but  dis- 
tinct as  to  the  particular  subject." 

The  language  used  in  this  article  was 
clear  and  unambiguous,  and  the  facts  in  ref- 
erence to  the  question  of  whether  it  was 
privileged  were  uncontradicted,  and  in  such 
cases  it  is  the  duty  of  the  court  to  deter- 
mine the  construction  of  the  language  and 
.whether  it  is  privileged,  as  well  as  whether 
it  is  libelous  and  actionable  per  se.  13 
Enc.  PI.  &  Pr.  pp.  105,  107;  25  Cyc.  Law 

6  Proc.  p.  547;  Blashfield,  Instructions  to 
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Juries,  §  37;  Moore  v.  Francis,  121  N.  Y. 
199,  8  L.R.A.  214,  18  Am.  St.  Rep.  810, 
23  X.  E.  1127;  Brewer  v.  Chase,  121  Mich. 
526,  46  L.R.A.  397,  80  Am.  St.  Rep.  527, 
80  N.  W.  676;  Mauk  v.  Brundage,  68  Ohio 
St.  89,  62  L.R.A.  477,  67  N.  E.  162 ;  Sheib- 
ley  V.  Ashton,  130  Iowa,  195,  106  N.  W. 
618;  Smith  v.  Stewart,  41  Minn.  7,  42  N. 
W.  595;  McAllister  v.  Detroit  Free  Press 
Co.  76  Mich.  358,  16  Am.  St.  Rep.  318,  43 
N.  W.  431.  Hence  it  was  error  for  the 
court  to  submit  to  the  jury  the  question  of 
whether  the  article  was  privileged;  and  to 
refuse  to  declare  as  a  matter  of  law  on  the 
proposition  of  its  being  libelous  per  se. 

For  these  reasons  the  cause  is  reversed, 
and  remanded  for  a  new  triaL 

Tamer,  Williams,  Kane,  and  Hayes, 

J  J.,  concur. 

Petition  for  rehearing  denied  September 
27,  1910. 


NORTH  DAKOTA  SUPRKMB  COURT. 

NORTHERN   STATE  BANK  OP  GRAND 

FORKS 

V. 

JAMES    BELLAMY,    Sr.,   Impleaded,    etc., 

Appt. 

(—  N.  D.  — ,  125  N.  W.  888.) 

Note  ^  guarantor. 

1.  The  contract  of  one  who  indorses  a 
promissory  note  in  the  words,  "For  value  re- 
ceived, I  hereby  guarantee  the  payment  of 
the  within  note,  and'  hereby  waive  present- 
ment, demand,  protest,  and  notice  of  pro- 
test/' and  who  receives  no  consideration  or 
benefit  from  the  loan  made  to  the  principal 
debtor  upon  the  execution  of  said  note,  is 
that  of  guarantor  of  payment,  and  his  lia- 
bility must  be  measured  by  the  settled  rules 
applicable  to  that  relation. 

Headnotes  by  Elubwobth,  J. 


Same  —  release  ^  extension  of  time. 

2.  Under  the  law  in  force  prior  to  the 
enactment  of  chapter  113,  Laws  1899,  re- 
lating to  negotiable  instruments,  an  exten- 
sion of  time  of  payment  made  by  the  hold- 
er of  a  promissory  note  to  the  principal 
debtor,  for  a  valuable  consideration,  and 
without  the  knowledge  or  consent  of  a  guar- 
antor of  said  note,  operated  to  release  the 
guarantor  from  liability.  This  principle 
is  still  in  force,  unless  it  is  changed  by  the 
adoption,  as  part  of  the  law  of  1899,  of 
§  6422,  Rev.  Codes  1905,  providing  the  terms 
upon  wliich  a  person  secondarily  liable  upon 
a  negotiable  instrument  is  discharged. 

Same  —  nature  of  liability. 

3.  The  liability  of  a  guarantor  of  pay- 
ment is  predicated  wholly  upon  the  terms 
of  his  contract  of  guaranty  which  is  sepa- 
rate and  distinct  from  the  terms  of  the 
instrument  on  which  it  is  indorsed.  He 
is  not  a  joint  contractor  with  the  prin- 
cipal debtor,  and  does  not  agree  to  make 
the  debt  his  own,  but  only  to  answer  for 
the  consequence  of  his  principal's  default. 
His  contract,  while  it  may  result  in  requir- 
ing him  to  pay  the  note,  is  secondary,  with- 
in the  meaning  of  §  6494,  Rev.  Codes  1905. 

Same  —  secondary  liability. 

4.  The  terms  "primarily  liable*'  and  "sec- 
ondarily liable,"  as  used  in  §  6494,  Rev. 
Codes  1906,  have  reference  to  the  remedy 
provided  by  law  for  enforcing  the  obliga- 
tion of  one  signing  a  negotiable  instrument, 
rather  than  to  the  character  and  limits  of 
the  obligation  itself.  The  remedy  against  a 
guarantor,  depending  as  it  does  upon  his 
separate  contract  of  guaranty,  and  not  upon 
the  terms  of  the  instrument,  is  not  primary 
and  direct,  but  collateral  and  seconaary. 

Release  ~>  extension  of  time. 

5.  A  guarantor  of  payment  of  a  negotia- 
ble instrument,  not  being  by  the  terms  of  the 
instrument  absolutely  required  to  pay  the 
same,  is  secondarily  liable  thereon:  and  an 
extension  of  time  to  the  principal  debtor 
without  his  consent  operates,  under  §  6422, 
Rev.  Codes  1905,  as  luider  the  law  former- 
ly in  force,  to  release  him  from  liability. 

(March  21,  1910.) 


Note,  —  Effect  under  negotiable  in8trU' 
ment  law  of  extension  of  time  to 
principal  to  release  a  eurety  or 
guarantor. 

It  has  been  held  that  an  extension  of  time 
to  the  principal  in  a  negotiable  note  does 
not  release  a  person  who  was  in  fact  a  sure- 
ty, but  who  on  the  face  of  the  instrument 
appeared  to  be  primarily  liable,  although 
the  holder  knew  Of  the  suretyship.  See 
Vanderford  v.  Farmers'  &  M.  Nat.  Bank, 
10  L.R.A.(N.S.)  129,  and  note  appended 
thereto,  and  also  Richards  v.  Market  Exch. 
Bank  Co.  26  L.R.A.(N.S.)  99,  and  note  ap- 
pended thereto. 

The  language  used  in  the  foregoing  cnses 
and  the  cases  cited  in  the  notes  thereto  in- 
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dicates  the  view  of  the  courts  to  be  that,  un- 
der the  negotiable  instrument  law,  a  surety 
on  a  negotiable  instrument  is  primarily  lia- 
ble, within  the  meaning  of  that  term  as 
used  in  the  negotiable  instrument  act  pro- 
viding that  an  extension  of  time  to  the 
principal  will  not  release  a  party  primarily 
liable  on  the  note.  No  case  has  arisen  in- 
volving the  liability  of  a  person  signing 
a  negotiable  instrument  as  surety,  where 
such  fact  appeared  upon  the  instrument  it- 
self; but  in  view  of  the  doctrine  of  the 
foregoing  cases,  and  those  decided  subse- 
quently thereto,  involving  a  substantially 
similar  state  of  facts,  it  would  seem  that 
a  surety  on  a  negotiable  instrument,  under 
the  negotiable  instrument  act.  was  primari- 
ly liable,  within  the  meaning  of  that  term 
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APPEAL  by  defendant  Bellamy  from  a 
judgment  of  the  District  Court  for 
Grand  Forks  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  certain  promissory 
note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawrer  A  Warmer  and  Gay 
C.  H.  Corliss,  for  appellant: 

A  guarantor  is  discharged  by  an  exten- 
sion of  time  given  to  the  principal  debtor, 
based  upon  a  valuable  consideration,  un- 
less the  guarantor  consents  thereto. 

20  Cyc.  Law  &  Proc.  p.  1472. 

The  defendant  could  not  be.  jointly  sued 
in  the  same  action  with  the  maker  of  the 
note;  his  liability  being,  not  by  virtue  of 
the  terms  of  the  note  itself,  but  on  a  sep- 
arate instrument,  and  by  virtue  of  the  terms 
of  his  written  guaranty. 

Allen  V.  Fosgate,  11  How.  Pr.  218;  Cole 
V.  Merchants'  Bank,  60  Ind.  350;  Stewart 
V.  Glenn,  6  Wis.  14;  Graham  v.  Ringo,  67 
Mo.  324;  Barton  v.  Speis,  5  Hun,  60;  Mow- 
er y  V.  Mast,  9  Neb.  446,  4  N.  W.  69;  Col- 
umbian Hardwood  Lumber  Co.  v.  Langley, 
61   III.   App.   100. 

Mr.  Scott  Rex,  for  respondent: 

A  common  indorser  who  waives  demand 
and  notice  is  absolutely  liable  on  the  instru- 
ment. 

Dunham  v.  Peterson,  5  K.  D.  414,  36 
L.R.A.  232,  67  Am.  St.  Rep.  556,  67  N.  W. 
293. 

The  liability  of  a  guarantor,  except  in 
states  where  notice  and  demand  on  the 
guarantor  are  held  necessary,  is  primary. 

Braddock  v.  Wertheimer,  68  Ark.  423,  59 
S.  W.  761;  20  Cyc.  Law  &  Proc.  p.  1463; 
Chafoin  v.  Rich,  77  Cal.  476,  19  Pac.  882; 
Bailey  Loan  Co.  v.  Seward,  9  S.  D.  326, 
69  N.  W.  68;  Mcintosh-Huntington  Co.  v. 
Reed,  89  Fed.  464. 

A   surety   is   primarily   liable. 

Vaiiderford  v.  Farmers*  k  M.  Nat.  Bank, 
105  Md.  164,  10  L.R.A.(N.S.)    129,  66  Atl. 


47;  Cellers  v.  Meachem  (Cellers  ▼.  Lyons) 
49  Or.  186,  10  L.R.A.(N.S.)  133,  89  Pac 
426,  13  A.  &  £.  Ann.  Cas.  997;  Rouse  v. 
Wooten,  140  N.  C.  557,  111  Am.  St.  Rep. 
876,  53  S.  £.  430,  6  A.  &  E.  Ann.  Gas.  280 ; 
National  Citizens'  Bank  v.  Toplitz,  81  App. 
Div.  693,  81  N.  Y.  Supp.  422. 

Ellsworth,  J.,  delivered  the  opinion  of 
the  court: 

The  record  on  appeal  in  this  case  consists 
of  the  judgment  roll  alone,  and  from  tbe 
findings  of  fact  made  by  the  trial  court  it 
appears  that  on  February  17,  1906,  the 
Drayton  Milling  Company,  a  corporation, 
made  and  delivered  to  the  plaintiff  its 
promissory  note  for  $6,000,  which  note  was 
indorsed  as  follows:  "Pav  Northern  State 
Bank,  Grand  Forks,  North  Dakota,  or  or- 
der. For  value  received,  I  hereby  guarantee 
the  payment  of  the  within  note,  and  hereby 
waive  presentment,  demand,  protest^  and 
notice  of  protest."  This  writing  upon  the 
back  of  the  note  was  signed  by  the  defend- 
ant and  appellant,  Bellamy,  and  several 
others.  The  sum  of  $2,000  and  interest  on 
this  note  to  April  1,  1907,  was  paid  by  the 
maker.  On  October  24,  1906,  and  again 
on  December  17,  1906,  plaintiff,  without  the 
knowledge  or  consent  of  appellant,  Bellamy. 
for  a  valuable  consideration,  entered  into  an 
agreement  with  the  defendant  Drayton  Mill- 
ing Company,  by  the  terms  of  which  it  was 
agreed  that  the  payment  of  the  note  should 
be  extended  for  a  period,  in  each  case,  of 
ninety  days.  At  the  expiration  of  the  ex- 
tended time,  Drayton  Milling  Company,  the 
maker  of  the  note,  being  in  default  of  the 
balance  due  upon  it,  suit  was  commenced 
against  it  and  the  parties  signing  the  guar- 
anty on  the  back  of  the  note.  Appellant 
answered  in  this  suit,  setting  out  facts  sub- 
stantially as  hereinbefore  narrated,  and 
claimed  as  a  defense  to  the  action  that,  by 
the  extension  of  time  of  payment  made  to 
Drayton    Milling    Company,    the    principal 


as  used  in  this  act,  and  hence  would  not 
be  released  by  an  extension  of  time  to  the 
principal. 

So  few  cases  have  passed  upon  the  ques- 
tion that  this  doctrine  cannot  be  said  to 
be  firmly  established,  especially  in  view  of 
the  fact  that  it  is  contrary  to  the  previous- 
ly well-settled  doctrine  relating  to  the  dis- 
charge of  a  surety.  It  is  doubtful  if  the 
intention  of  the  framers  of  the  negotiable 
instrument  act  was  thus  to  change  and  over- 
turn so  well-settled  a  principle  of  law, 
neither  inequitable  nor  unjust  m  its  appli- 
cation. 

In  this  connection  it  may  be  added  that 
no  case  can  be  found  other  than  Northern 
State  Bank  v.  Bellamy,  considering  the 
effect  upon  a  guarantor  of  a  negotiable  in- 
strument, under  the  negotiable  instrument 
law.  of  an  extension  of  time  to  the  princi- 
31  L.R.A.(N.S.) 


pal  or  maker  thereof.  While  that 
holds  that  a  guarantor  is  not  primarily 
liable,  and  hence  is  released  by  an  extension 
of  time,  a  distinction  is  made  between  a 
surety  and  a  guarantor,  and  the  question 
as  to  the  release  of  the  former  by  an  ex- 
tension of  time  is  expressW  reserved. 

In  Cellers  v.  Lyons,  10  L.R.A.(N.S.)  133, 
a  person  signing  a  note  as  surety  was  held 
to  be  a  person  primarily  liable,  within  the 
negotiable  instrument  act,  and  therefore 
not  released  by  an  extension  of  time  to  the 
principal;  but  no  point  was  made  of  the 
fact  that  the  suretyship  appeared  upon  the 
instrument  itself;  the  court  holding  that 
the  word  "suretv"  could  onlv  affect  the 
status  of  the  makers  of  the  note  between 
themselves,  but,  as  to  subsequent  holders, 
such  person  was  liable  the  same  as  if  he 
had  signed  the  instrument  not  using  a  quali- 
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debtor,  he  was  released  from  liability  upon 
his  guaranty.  The  trial  court  held  that  ap- 
pellant was  in  law  a  surety,  and  as  such 
primarily  liable  upon  the  note  sued  upon, 
and  was  therefore  not  released  from  liability 
by  the  extension  of  time  allowed  Drayton 
Milling  Company.  The  only  question  pre- 
sented for  determination  upon  this  appeal 
is  the  correctness  of  this  holding. 

The  trial  court  found  that  appellant  re- 
ceived no  part  of  the  consideration  for  the 
loan  made  by  plaintiff  to  Drayton  Milling 
Company,  nor  was  the  loan  for  his  benefit; 
that  he  was  not  the  principal  debtor  in  said 
loan,  or  in  any  manner  liable  upon  the  note 
except  by  signing  the  agreement  upon  the 
back»  the  wording  of  which  is  above  set  out. 
His  liability  was  therefore  in  no  manner 
distinguibhable  from  that  of  an  absolute 
guarantor  of  payment,  and  must  be  meas- 
ured by  settled  rules  applicable  to  that  re- 
lation. 

Under  the  law  in  reference  to  negotiable 
instruments  in  force  prior  to  the  year  1899, 
it  is  conceded  by  counsel  for  respondent 
that  the  act  of  plaintiff  in  extending  the 
time  of  payment  to  the  principal  debtor 
without  the  knowledge  or  consent  of  appel- 
lant exonerated  him  from  liability.  Rev. 
Codes  1905,  §  6092;  Foster  County  State 
Bank  v.  Hester  (N.  D.)  119  N.  W.  1044. 
In  1899  a  new  law  upon  the  subject  of  ne- 
gotiable instruments  was  enacted  by  the  leg- 
islature, which,  as  respondent  contends, 
contains  certain  provisions  that  alter  and 
superseded  the  rules  in  force  prior  to  that 
time  governing  the  relation  of  guarantor. 
Section  6422,  Rev.  Codes  1905,  which  is  a 
part  of  this  new  enactment,  is  as  follows: 
"A  person  secondarily  liable  upon  the  in- 
strument is  discharged:  ...  By  any 
agreement  binding  upon  the  holder  to  ex- 
tend the  time  of  payment,  or  to  postpone 
the  holder's  right  to  enforce  the  instrument, 
unless  made  with  the  assent  of  the  party 
secondarily  liable,  or  unless  the  right  of  re- 


course against  such  party  is  expressly  re- 
served." As  this  section  provides  in  ex- 
press terms  the  means  by  which  a  party 
may  be  released  from  the  obligation  of  a 
negotiable  instrument,  its  provision  must  be 
regarded  as  precluding  such  relief  to  all 
parties  not  within  the  class  described.  The 
term  "secondarily  liable"  is  defined  by  § 
6494,  also  a  part  of  the  new  law,  in  these 
'words:  "The  person  primarily  liable  on  an 
instrument  is  the  person  who  by  the  terms 
of  the  instrument  is  absolutely  required 
to  pay  the  same.  All  other  parties  are 
secondarily  liable.''  It  seems  clear  that,  if, 
by  the  adoption  of  the  new  law,  a  guaran- 
tor of  payment  can  be  said  to  be  included 
in  the  class  of  parties  primarily  liable  on 
the  instrument,  appellant  would  not  be  re- 
leased from  his  obligation  by  the  exten- 
sion of  time  given  to  Drayton  Milling  Com* 
pany,  as  such  act  now  operates  to  release 
only  those  secondarily  liable.  The  question 
of  appellant's  liability,  therefore,  depends 
wholly  upon  the  construction  to  be  given 
the  section  defining  the  term  "person  pri- 
marily liable."  The  theory  of  the  trial 
court  seems  to  have  been  that  the  liability 
of  appellant  was  in  law  coextensive  with 
that  of  a  surety  upon  the  note ;  that  a  sure- 
ty, being,  by  the  terms  of  the  instrument, 
absolutely  required  to  pay  the  same,  is  pri- 
marily liable  thereon,  and  is  not  released 
by  an  extension  of  time  granted  to  the  mak- 
er without  his  consent;  and  that,  the  lia- 
bility being  the  same,  a  guarantor  and  sure- 
ty might  be  proceeded  against  under  the 
same  rule. 

That  a  surety,  under  a  law  of  negotiable 
instruments  uniform  with  that  of  our  state, 
is  primarily  liable  has  been  held  by  sev- 
eral recent  cases.  Vanderford  v.  Farmers' 
&  M.  Nat.  Bank,  105  Md.  164,  10  L.R.A. 
(N.S.)  129,  66  Atl.  47;  Rouse  v.  Wooten, 
140  N.  C.  657,  111  Am.  St.  Rep.  875,  63 
S.  E.  430,  6  A.  &  E.  Ann.  Cas.  280;  Cel- 
lers  V.  Meachem   (Cellers  v.  Lyons)   49  Or. 


fying  word  after  his  name.  The  case  was 
disposed  of  on  the  theory  already  stated, 
that  such  a  person,  whether  the  fact  of 
suretyship  appeared  upon  the  face  of  the 
Instrument  or  not,  was  primarily  liable. 

In  Fritts  v.  Kirchdorfer,  136  Ky.  643, 
124  S.  W.  882,  a  surety  on  a  negotiable  in- 
strument was  held  to  be  primarily  liable, 
and  therefore  not  released  by  an  extension 
of  time  to  the  principal.  It  does  not  ap- 
pear in  this  case  whether  or  not  the  surety- 
ship appeared  upon  the  face  of  the  instru- 
ment. 

And  the  same  result  was  reached  in  Rouse 
V.  Wooten,  140  N.  C.  557,  111  Am.  St.  Rep. 
875,  53  S.  E.  430,  6  A.  &  E.  Ann.  Cas.  280. 
In  this  case,  however,  the  fact  of  surety- 
ship did  not  appear  upon  the  face  of  the 
instrument;  but  the  decision  was  not  based 
upon  that  ground,  but  on  the  theory  that ' 
31  L.R.A.(N.S.) 


a  surety  came  squarely  within  the  defini- 
tion of  the  person  whose  liability  under  the 
negotiable  instrument  act  was  primary,  for, 
by  the  terms  of  the  instrument,  he  was 
absolutely  required  to  pay  it. 

In  Fullerton  Lumber  Co.  v.  Snouffer,  139 
Iowa,  176,  117  N.  W.  60,  the  question  arose 
as  to  whether  a  person  primarily  liable  on 
the  face  of  the  instrument,  but  in  fact 
surety  as  between  the  immediate  parties  to 
the  instrument,  could  show  by  parol  evi- 
dence that  he  was  in  fact  a  surety,  and  the 
right  so  to  do  was  sustained.  The  court, 
however,  remarked  that,  as  against  a  hold- 
er in  due  course,  parol  evidence  to  show 
that  a  person  was  in  fact  not  primarily 
liable  on  such  an  instrument  was  inad- 
missible for  the  purpose  of  securing  his 
discharge  because  of  an  extension  of  time 
for  payment  to  the  principal.         A.  G.  S. 
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186,  10  L.R.A.(N.S.)  133,  89  Pac.  426,  13  A. 
&  E.  Ann.  Gas.  997.  Whether  or  not  such 
rule  of  procedure  shall  apply  in  this  state 
is  not  necessary  to  a  decision  of  this  ap- 
peal. Neither  is  it  necessary  that  we  de- 
cide whether  or  not  the  ultimate  liability 
of  a  guarantor  under  our  present  law  dif- 
fers in  a  substantial  degree  from  that  of  a 
surety.  The  question  whether  or  not  a 
guarantor  is  a  person  primarily  liable  with-* 
in  the  meaning  of  the  definition  of  §  6494, 
Rev.  Codes  1905,  is,  as  we  view  it,  depend- 
ent upon  other  considerations. 

The  nature  and  character  of  the  eon- 
tract  of  guaranty  is  an  important  factor  in 
the  determination  of  this  point.  ''Guaran- 
ty is  an  undertaking  by  one  person  that 
another  shall  perform  his  contract  or  ful- 
fil his  obligation,  and  in  case  he  does  not 
do  so,  the  guarantor  promises  to  do  it  for 
him.  A  guarantor  of  a  bill  or  note  is  one 
who  engages  that  the  note  shall  be  paid." 
The  "contract  of  guaranty"  is  broadly  and 
clearly  distinguished  from  that  of  surety- 
ship. ''A  contract  of  suretyship  is  a  con- 
tract by  which  the  surety  becomes  bound  as 
the  principal  or  original  debtor  is  bound. 
It  is  a  primary  obligation,  and  the  credi- 
tor is  not  required  to  proceed  first  against 
the  principal,  before  he  can  recover  from 
the  surety.  The  surety  is  bound  with  his 
principal  as  an  original  promisor,  that  is, 
he  is  a  debtor  from  the  beginning,  and 
must  see  that  the  debt  is  paid,  and  is  held 
ordinarily  to  know  every  default  of  his  prin- 
cipal, and  cannot  protect  himself  by  the 
mere  indulgence  of  the  creditor,  nor  by 
want  of  notice  of  the  default  of  the  princi- 
pal, however  such  indulgence  or  want  of 
notice  may  in  fact  injure  him.  Being 
bound  with  the  principal,  his  obligation 
to  pay  is  equally  absolute.  On  the  other 
hand,  the  contract  of  a  guarantor  is  his  own 
separate  contract;  it  is  in  the  nature  of  a 
warranty  by  him  that  the  thing  guaranteed 
to  be  done  by  the  principal  shall  be  done, 
and  is  not  merely  an  engagement  jointly 
with  the  principal  to  do  the  thing.  A  guar- 
antor, not  being  a  joint  contractor  with  his 
principal  is  not  bound  to  do  what  the  prin- 
cipal has  contracted  to  do,  like  a  surety,  but 
only  to  answer  for  the  consequences  of  the 
default  of  the  principal.  The  guarantor  has 
to  answer  for  the  consequences  of  his  prin- 
cipal's default.  A  surety  is  an  insurer  of 
the  debt.  A  guarantor  is  an  insurer  of  the 
solvency  of  the  debtor.  A  surety  may  be 
sued  as  promisor,  but  a  guarantor  cannot." 
Ogden,  Neg.  Inst.  §  220. 

With  these  considerations  in  mind,  it  is 
apparent  that  while,  in  its  ultimate  results, 
the  liability  of  a  guarantor  may  be  as  ab- 
solute as  that  of  a  surety,  the  nature  of  his 
contract  and  the  procedure  necessary  to 
31  L.R.A.(N.S.) 


hold   him   are  very   different.     Antboriti^n 
all  agree  that  a  contract  of  guaranty  is  en- 
tirely separate  from  that  coutainea  in  tue 
negotiable  instrument  to  which  it  is  append- 
ed, and  that  the  remedy  of  the  holder  of 
the  note  against  a  guarantor  must  be  pur- 
sued as  a  distinct  cause  of  action.     Ibid. 
By  express  provision  of  our  Code  persons 
liable  severally   for  the   same  debt  or   de- 
mand,  although  upon  difl'erent  obligations 
or  instruments,  may,  at  the  option  of  the 
plaintiff,  be  included  as  parties  to  the  same 
action.     Rev.  Codes  1905,  §  6819.     In  the 
absence  of  this  provision,  a  guarantor  must 
be  proceeded  against  in  a  separate  action. 
The  fact  that  his  contract  is  indorsed  upon 
the  negotiable  instrument  by  which   he  is 
bound  does  not  in  the  least  alter  the  char- 
acter of  his  obligation.     'The  engagement 
or  contract  of  guaranty  may  be  and  often  is 
written  on  the  back  of  the  note  or  bill,  but 
it  may  as  well,  so  far  as  the  guaranty  is 
concerned,  be  written  on  a  separate   piece 
of  paper."     2  Parson,  Bills  &  Notes,    119. 
"The  contract  of  a  guarantor  is  his   own 
separate  contract.     It  is  in  the  nature  of  a 
warranty  by  him  that  the  thing  guaranteed 
to  be  done  by  the  principal  shall  be  done. 
and  not  merely  an  engagement  jointly  with 
the  principal  to  do  the  thing.     .     .     .      The 
surety's  promise  is  to  pay  a  debt  which  be- 
comes his  own  debt  when  the  principal  fails 
to  pay  it.    But  the  guarantor's  promise  is 
always  to  pay  the  debt  of  another."    Cole- 
man y.  Fuller,  105  N.  C.  328,  8  Ii.R.A.  380. 
11  8.  E.  175;  Rouse  v.  Wooten,  140  N.  C. 
657,  ni  Am.  St.  Rep.  875,  53  S.  E.  430,  6  A. 
&  £.  Ann.  Cas.  280.  A  liability  such  as  this, 
although  it  may  result  in  requiring  a  guar- 
antor to  pay  the  note,  is  not  predicated  up- 
on "the  terms  of  the  instrument,"  but  upon 
a   contract  entirely   separate   and  distinct. 
The    terms    "primarily    and    secondary." 
when  they  apply  to  the  parties  to  an  obli- 
gation,  "refer   to  the   remedy   provided   by 
law    for    enforcing    the    obligation,    rather 
than  to  the  character  and  limits  of  the  ob- 
ligation itself."     Kilton  v.  Providence  Tool 
Go.  22  R.  I.  605,  48  Atl.  1039.     Therefore, 
however  closely  analogous  may  be  the  ulti- 
mate liability  upon  the  instrument  of  sure- 
ty and  guarantor,  the  clear  distinction  in  the 
character  of  their  respective  contracts,  and 
the   procedure   by   which   their  obligations 
must  be  enforced,  operates  to  place  these 
parties  in  different  classes  of  the  persons,  !!• 
able  as  defined  by  the  new  law  of  negoti- 
able instruments.    The  purpose  in  making  a 
classification  not  provided  by  the  former  law 
would  seem  to  be  to  strengthen  the  credit  of 
negotiable  paper,  by  protecting  the  holder 
against  a  claim  that  persons  directly  and 
absolutely  liable  by  the  terms  of  the  instru- 
ment had  in  fact  signed,  not  as  joint  mak- 
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^rs,  but  in  some  other  capacity.  As  the  law 
now  stands,  these  questions  of  primary  and 
secondary  liability  are  to  be  resolved  only 
upon  the  face  of  the  instnunent.  All  per- 
sons by  its  terms  absolutely  required  to  pay 
the  same  may  be  held  as  primarily  liable; 
all  others,  secondarily.  When  a  party  on 
signing  clearly  indicates  upon  the  instru- 
ment the  capacity  in  which  he  is  willing 
to  be  bound,  the  holder,  in  accepting  it, 
cannot  misapprehend  its  true  quality,  for 
he  then  knows  that  the  party  may  be  held 
in  that  capacity,  and  no  other.  Appellant 
signed  as  guarantor,  and,  as  in  that  capaci- 
ty he  was  secondarily  liable  upon  the  instru- 
ment, he  was  released,  as  under  the  former 
law,  by  an  extension  of  time  to  the  princi- 
pal debtor  without  his  assent.  As  affecting 
him,  the  principle  governing  the  relation 
of  holder  and  guarantor  under  the  farmer 
law  is  unchanged. 

The  judgment  of  the  District  Court 
against  the  defendant  Bellamy  is  reversed, 
and  it  is  directed  to  dismiss  the  action  as 
to  him.    All  concur. 

Spfildiiifi:,  J.,  concurring: 
I  concur  in  the  result,  but  cannot  assent 
to  all  that  is  said  in  the  opinion. 

Petition  for  rehearing  denied  April  14, 
1910. 


TEXAS   SUPREME   COURT. 

W.  H.  SMITH,  Plff.  in  Err., 

V. 

JESSE  H.  JONES  et  al.,  Exrs.,  etc.,  of  M. 
T.  Jones,  Deceased. 

(—  Tex.  — ,  132  S.  W.  469.) 

Adverse     possession  *-  building     near 
line. 

1.  The'  court  cannot  hold   as  matter   of 
law  that  possession  taken  by  a  tenant  or 


cropper  of  land  just  over  the  border  of  the 
tract  held  by  him  as  tenant,  by  placing 
thereon  buildings  incident  to  a  home,  after 
securing  a  survey  of  the  property,  is  too 
deceptive  in  appearance  to  support  an  ad- 
verse possession   against  the  true  owner. 

Same  ~  pabllc    domain  ~  location  — 
private  owner. 

2.  Mere  evidence  that  possession  was 
taken  of  land  under  the  mistaken  belief 
that  it  was  part  of  the  public  domain,  for 
the  purpose  of  acquiring  title  from  the 
state  by  compliance  with  the  law  providing 
therefor,  does  not  show  that  it  was  ad- 
verse to  the  true  owner,  if  the  title  was  in 
fact  in  a  private  citizen. 

(December  14,  1910.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  of 
the  District  Court  for  Newton  County  in 
defendant's  favor  in  an  action  brought  to 
recover  possession  of  certain  land  known  as 
the  "Stephen  Williams  survey."    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Blalce  for  plaintiff  in  error. 

Messrs.  T.  C.  Ford  and  Baker,  Bolts, 
Parker,  &  Garwood,  for  defendants  in 
error: 

Defendant  was  not  entitled  to  recover, 
on  his  plea  of  limitation,  any  of  the  land 
in  controversy  in  excess  of  about  1  acre 
which  was  contained  within  his  inclosure. 

Bracken  v.  Jones,  63  Tex.  184;  Titel  v. 
Gktrland,  99  Tex.  201,  87  S.  W.  1152;  Rice 
V.  Goolsbee,  45  Tex.  Civ.  App.  254,  99  S.  W. 
1031 ;  Alexander  v.  Polk,  39  Miss.  737. 

Defendant's  possession  or  occupancy,  if 
any  he  had,  was  not  adverse  and  hostile  to 
plaintiffs. 

Schleicher  v.  Gatlin,  85  Tex.  270,  20  S. 
W.  120;  Beaumont  Lumber  Co.  v.  Ballard 
(Tex.  Civ.  App.)  23  S.  W.  920;  Norton  v. 
Collins,  1  Tex.  Civ.  App.  276,  20  S.  W. 
1113;  Converse  v.  Ringer,  6  Tex.  Civ.  App. 


Note.  ^^  Possession  taken  under  mis- 
taken  "belief  that  land  is  part  of  the 
public  domain^  as  adverse  to  true 
owner. 

Where  one  takes  possession  of  a  parcel 
of  land  which  is  in  fact  held  in  private 
ownership,  under  the  mistaken  belief  that 
it  forms  part  of  the  public  domain,  either 
of  the  United  States  or  of  a  state,  intend- 
ing to  obtain  title  thereto  in  the  regular 
way  by  purchase  or  by  complying  with  all 
the  requirements  necessary  to  obtain  a 
homestead,  pre-emption  claim,  or  timber 
culture  claim,  etc.,  a  difference  of  opinion 
exists  as  to  whether,  by  continued  oc- 
cupancy for  the  statutory  period,  he  can 
obtain  a  title  by  adverse  possession,  good 
as  against  the  true  owner.  Some  cases  hold 
that  he  can  thereby  obtain  a  good  title. 
31  L.R.A.(N.S.) 


Iowa  R.  Land  Co.  v.  Blumer,  206  U.  S. 
482,  51  L.  ed.  1148,  27  Sup.  Ct.  Rep.  769, 
affirming  129  Iowa,  32,  113  Am.  St.  Rep. 
444,  105  N.  W.  342;  Missouri  Valley  Land 
Co.  V.  Wiese,  208  U.  S.  234,  52  L.  ed.  466, 
28  Sup.  Ct.  Rep.  294;  Missouri  Valley  Land 
Co.  V.  Wrich,  208  U.  S.  260,  52  L.  ed.  473, 
28  Sup.  Ct.  Rep.  299;  Francoeur  v.  New- 
house,  43  Fed.  236,  writ  of  error  dismissed 
by  stipulation  in  145  U.  S.  639,  36  L.  ed. 
856,  12  Sup.  Ct.  Rep.  981;  Northern  P.  R. 
Co.  V.  Kranich,  52  Fed.  911;  Page  v.  Fowl- 
er, 28  Cal.  605  {dictum) ;  Hayes  v.  Martin, 
45  Cal.  562;  McManus  v.  O'Sullivan,  48 
Cal.  15;  Northern  P.  R.  Co.  v.  Townsend, 
84  Minn.  152,  87  Am.  St.  Rep.  342,  86  N. 
W.  1007 ;  Mass  v.  Burdetzke,  93  Minn.  295, 
106  Am.  St.  Rep.  436,  101  N.  VV.  182; 
Clemens  ▼.  Runckel,  34  Mo.  41,  84  Am.  Dec. 
69;  Gibson  v.  Chouteau,  39  Mo.  539;  Row- 
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66,  24  S.  W.  705;  Cartwright  v.  Pipes,  9 
Tex.  Civ.  App.  311,  29  S.  W.  690;  Leon  & 
H.  Blum  Land  Co.  v.  Rogers,  11  Tex.  Civ. 
App.  185,  32  S.  W.  713;  Flewellen  v.  Ran- 
dall, 32  Tex.  Civ.  App.  361,  74  S.  W.  49; 
Newton  v.  Alexander  (Tex.  Civ.  App.)  44 
S.  W.  416;  Longley  v.  Warren,  11  Tex.  Civ. 
App.  269,  33  S.  W.  304;  Beale  v.  Hite, 
35  Or.  176,  67  Pac.  323,  58  Pac.  102;  Sat- 
terwhite  v.  Rosser,  61  Tex.  166;  Gay  v.  Mit- 
chell, 36  Ga.  140,  89  Am.  Dec.  278; 
Bell  V.  Fry,  6  Dana,  344;  Buckley  v.  Tag- 
gart,  62  Ind.  236;  Smith  v.  Burtis,  6  Johns. 
197,  5  Am.  Dec.  218;  Jackson  ex  dem.  Bon- 
nell  V.  Sharp,  9  Johns.  163,  6  Am.  Dec. 
267;  Dothard  v.  Denson,  72  Ala.  541;  Alex- 
ander V.  Polk,  39  Miss.  737;  Missouri  Lum- 
ber &  Min.  Co.  V.  Jewell,  200  Mo.  707,  98 
S.  W.  678. 


Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  one  of  the  de- 
fendants in  the  district  court,  in  this  ac- 
tion brought  by  the  defendants  in  error  to 
recover  a  tract  of  640  acres  of  land  known 
as  the  "Stephen  Williams  survey."  The 
questions  arise  out  of  facts  on  which  W. 
H.  Smith  relied  to  sustain  his  claim  to  160 
acres  under  the  ten-years'  statute  of  limi- 
tations. 

The  history  of  the  possession  is  as  fol- 
lows: Enoch  Smith,  the  father  of  C.  C. 
Smith  and  of  plaintifif  in  error,  in  1873  and 
1874,  lived  on  the  Enoch  Smith  survey, 
which  adjoins  the  Williams  survey  on  the 
east,  and  his  two  sons,  it  seems,  at  that 
time,  lived  with  him.  During  that  time, 
at  any  rate,  C.  C.  Smith  cultivated  a  field 


land  V.  Williams,  23  Or.  615,  32  Pac.  402; 
Fellows  V.  Evans,  33  Or.  30,  53  Pac.  491 ; 
Boe  V.  Arnold,  64  Or.  62,  102  Pac.  290, 
(overruling  intimations  to  contrary  in  Beale 
V.  Hite,  35  Or.  176,  57  Pac.  323,  58  Pac. 
102;  Altschul  v.  O'Neill,  35  Or.  202,  58 
Pac.  95;  Altschul  v.  Clark,  39  Or.  315,  65 
Pac.  991 ) ;  Sweeney  v.  M'Culloch,  3  Watts, 
345;  Converse  v.  Ringer,  6  Tex.  Civ.  App. 
54,  24  S.  W.  705;  Cartwright  v.  Pipes,  9 
Tex.  Civ.  App.  309,  29  S.  W.  690;  Longley 
V.  Warren,  11  Tat.  Civ.  App.  269,  33  S.  W. 
304 ;  Price  v.  EaraSoy,  34  Tex.  Civ.  App.  60, 
77  S.  W.  416;  Village  Mills  Co.  v.  Manley, 
42  Tex.  Civ.  App.  420,  94  S.  W.  102;  Mor- 
gan V.  White,  60  Tex.  Civ.  App.  318,  110 
S.  W.  491;  Sellers  v.  Simpson,  (Tex.  Civ. 
App.)  116  S.  W.  888;  Moore  v.  Brownfield, 
7  Wash.  23,  34  Pac.  199. 

Others  hold  that  he  cannot.  Doe  ex  dem. 
A^bama  State  Land  Co.  v.  Beck,  108  Ala. 
71,  19  So.  802;  Hunnewell  v.  Burchett  152 
Mo.  611,  54  S.  W.  487;  Hunnewell  v.  Adams, 
163  Mo.  440,  56  S.  W.  95;  Missouri  Lumber 
k  Min.  Co.  v.  Jewell,  200  Mo.  707,  98  S.  W. 
678;  Heckescher  v.  Cooper,  203  Mo.  278, 
101  S.  W.  658;  Sutton  v.  Carabajal,  26 
Tex.  497;  Clark  v.  Smith,  59  Tex.  275; 
Schleicher  v.  Gatlin,  85  Tex.  272,  20  S.  W. 
120;  Norton  v.  Collins,  1  Tex.  Civ.  App. 
272,  20  S.  W.  1113;  Beaumont  Lumber  Co. 
V.  Ballard  (Tex.  Civ.  App.)  23  S.  W.  920; 
Leon  &  H.  Blum  Land  Co.  v.  Rogers,  11 
Tex.  Civ.  App.  184,  32  S.  W.  713,  declining 
to  follow  Converse  v.  Ringer,  6  Tex.  Civ. 
App.  64,  24  S.  W.  706;  Flewellen  v.  Randall, 
32  Tex.  Civ.  App.  361,  74  S.  W.  49;  New- 
ton V.  Alexander  (Tex.  Civ.  App.)  44  8.  W. 
416;  Yesler  v.  Holmes,  39  Wash.  34,  80 
Pac.  861. 

Some  of  the  cases  which  hold  that  such 
occupant  of  public  land  may,  by  continued 
possession,  acquire  a  good  title,  do  so  on 
the  ground  that  it  is  not  necessary  for  an 
occupant  of  land  to  hold  adversely  to  all 
the  world,  it  being  sufficient  if  he  claims 
adversely  to  the  one  who  challenges  his 
right.  Other  cases  which  do  not  go  to  this 
extent  make  an  exception  in  the  case  of 
public  lands. 
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Thus,  in  Boe  v.  Arnold,  64  Or.  52,  102 
Pac.  290,  the  court  said:  "The  adverse 
holding  need  not  be  against  the  whole 
world,  to  put  the  statute  of  limitations  in 
motion,  but  the  term  is  used  to  impart  no- 
tice; for,  if  the  owner  has  not  actual  knowl- 
edge that  some  person  has  entered  upon  his 
premises,  the  possession  of  the  latter  must 
be  of  such  a  character  as  to  be  constructive 
notice  to  all  the  world,  on  the  theory  that 
the  owner  has  left  some  person  in  charge 
who  will  notify  him  if  his  rights  are  being 
invaded." 

And  in  Maas  v.  Burdetzke,  93  Minn.  295. 
106  Am.  St.  Rep.  436,  101  N.  W.  182,  the 
court,  in  reply  to  the  argument  that  the 
statute  would  not  run  because  the  posses- 
sion was  not  ^^to  the  exclusion  of  all  others." 
said:  '^he  rule  is  general  in  its  terms, 
and  the  construction  of  it  urged  seema  to 
be  narrow  and  unreasonable.  Statutes  of 
limitations  do  not  operate  against  the  state 
or  general  government  unless  there  be  an 
express  provision  or  necessary  implication 
to  that  effect,  and  title  to  public  land  can- 
not be  acquired  by  adverse  possession. 
Now,  if  a  person  enters  upon  land,  erro- 
neously believing  it  to  belong  to  the  United 
States,  with  the  intention  of  acquiring  the 
title,  to  the  exclusion  of  all  others,  by  hi 4 
entry  and  settlement  under  the  homestead 
law,  how  can  it  be  reasonably  claimed  that, 
because  he '  did  not  further  intend  to  do 
that  which  was  a  legal  impossibility,  liia 
possession  is  not  adverse,  within  the  true 
meaning  of  the  rule?  It  must  be  held,  up- 
on principle  and  authority,  that  the  rule 
excludes  by  necessary  implication  the 
United  States,  and  that  a  person  may  ad- 
mit its  title  to  the  premises,  if  any  it  has. 
and  hold  them  adversely  to  the  exclusion 
of  all  others." 

Ihose  cases  which  hold  that  title  cannot 
be  acquired  by  such  possession  proceed 
principjally  upon  the  ground  that  the  stat- 
ute will  not  run  unless  there  is  a  claim  of 
ownership  as  against  all  the  world. 

In  Hartman  v.  Huntington,  11  Tex.  Civ. 
App.  130,  32  S.  W\  662,  the  court  distin- 
guished between   a  ease  where  a  man  en 
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on  his  father's  land  in  the  northwestern 
part  of  the  Smith  survey,  and,  supposing 
the  land  just  west  of  it  to  be  vacant,  he 
determined  to  acquire  160  acres  from  the 
state  for  a  homestead,  and  in  1873,  in  pur- 
suance of  that  purpose,  caused  a  survey 
of  that  quantity  to  be  made  in  the  north- 
east corner  of  the  Williams  tract.  That  is 
the  land  in  controversy.  After  the  survey 
he  made  his  residence  in  a  house  which  he 
put  across  the  Mne  dividing  the  two  sur- 
veys, but  mostly  on  the  tract  of  160  acres. 
Early  in  1874  he  sold  his  claim  to  his 
brother,  W.  H.  Smith,  making  a  deed,  so 
the  evidence  at  least  tends  to  show,  de- 
scribing the  tract  in  controversy.  By  one  or 
the  other  a  smokehouse  and  corncrib  were 
built  on  the  IGO-acre  tract  near  the  dwell- 
ing, and  about  1  acre  of  land  was  cleared 
and  put  in  cultivation,  and  inclosed  with 
the  land,  10  or  12  acres,  already  in  culti- 
vation in  the  field  on  the  Smith  survey. 
The  evidence  indicates  that  in  locating  the 
residence  C.  C.  Smith  intended  thereby  to 
occupy  the  land  in  controversy  as  his  home, 
and  that  there  was  no  purpose  to  put  the 
house  on  the  Smith  survey.  After  he  sold 
to  plaintiff  in  error,  the  latter  entered  into 
possession  and  continued  the  use  of  the 
land,  as  indicated  by  the  improvements,  in 
connection  with  the  field  before  mentioned 
on  the  Smith  survey.  Some  time  after 
taking  possession,  W.  H.  Smith  bought  60 
acres  on  his  father's  survey  adjoining  the 
land  in  suit,  including  the  field  before  men- 
tioned, and  for  about  fifteen  years  he  main- 
tained possession  and  use  of  the  two  tracts 
together  as  his  home.  Neither  he  nor  C. 
C.  Smith  ever  intended  to  take  the  prop- 
erty of  anyone  else,  or,  as  he  expresses  it, 
to  steal  the  land,  or  to  make  an  appropria- 


tion of  it  fraudulently  or  dishonestly;  but 
both  believed  it  was  vacant  land,  and  in- 
tended to  obtain  it  lawfully  from  the  state 
as  a  homestead  donation.  He  testified  that 
he  always  claimed  the  land,  but  plainly  this 
only  meant  that  his  claim  was  for  the  pur- 
pose and  in  the  way  stated;  and  when, 
after  fifteen  years,  he  became  satisfied  that 
he  could  not  so  acquire  the  land,  he  left  it, 
removing  all  the  houses  by  means  of  which 
he  had  held  the  possession. 

The  court  of  civil  appeals,  reversing  the 
district  court,  applied  the  doctrine  en- 
forced in  such  cases  as  Bracken  v.  ^ones, 
63  Tex.  184,  Holland  v.  Nance,  102  Tex.  177, 
114  S.  W.  346,  and  Bender  v.  Brooks  (Tex.) 
127  S.  W.  168,  holding  that  the  evidences 
of  possession  lying  along  and  near  the 
boundary  line  of  the  two  tracts  were  not 
sufiiciently  open  and  unambiguous  to  charge 
the  owner  of  the  Williams  survey  with  no- 
tice'that  his  land  was  claimed.  The  court 
also  applied  the  doctrine  of  Schleicher  v. 
Gatlin,  85  Tex.  270,  20  S.  W.  120,  to  the 
effect  that  a  possession  taken  and  held  un- 
der such  a  mistake  as  to  ownership,  and 
with  such  a  purpose  as  that  indicated  by 
the  evidence  in  this  case,  was  not  hostile 
to  the  true  owner.  It  was  thought  by  this 
court,  when  the  writ  of  error  was  granted, 
that  the  court  of  civil  appeals  had  probably 
extended  the  doctrine  of  the  first-named 
cases  too  far,  and  that  the  other  needed 
some  elucidation  from  this  court  in  view  of 
the  many  cases  in  which  its  application  haa 
been  discussed  in  the  courts  of  civil  appeals, 
and  of  the  action  of  this  court  in  refusing 
writs  of  error  in  several  of  those  cases  in 
which  conflicting  views  have  beeu  expressed 
in  opinions  of  those  courts. 

A  careful   scrutiny  of   the  evidence   has 


tered  land  supposing  it  to  belong  to  the 
public  domain  and  knowing  of  no  adverse 
claims,  and  intending  to  pre-empt  it,  and 
a  case  where  he  knew  that  claims  were 
made  adverse  to  the  public,  but  supposed 
them  to  be  invalid,  and  intended  to  claim 
as  against  them,  and  held  that  in  the  form- 
er case  the  statute  would  not  run,  whereas 
in  the  latter  it  would. 

It  is  immaterial  that  one  entered  upon 
land  of  another  erroneously  supposing  it 
to  be  state  land,  if  he  held  it  adversely  to 
the  true  owner  for  the  statutory  period 
after  discovering  his  mistake.  Hoencke  v. 
Lomax,  102  Tex.  487,  119  S.  W.  842;  John- 
son  V.  Conner,  48  Wash.  431,  93  Pac.  914. 

It  was  held  in  Whitaker  v.  Thayer,  38 
Tex.  Civ.  App.  537,  86  S.  W.  364,  that  one 
who  goes  into  possession  of  land  erroneously 
supposing  it  to  be  state  land,  but  without 
any  intention  to  acquire  title,  is  a  mere 
squatter,  and  the  statute  of  limitations 
will  not  run  in  his  favor,  as  his  possession 
is  not  adverse,  but  that  his  possession  would 
be  adverse  if  he  intended  to  acquire  title 
from  the  state. 
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Woodward  v.  McReynolds,  2  Pinney 
(Wis.)  268,  held  that  one  who  entered  land 
while  title  was  in  the  United  States,  in- 
tending to  acquire  title  under  the  pre- 
emption laws,  does  not  hold  adversely  to 
another  who  subsequently  acquired  title 
from  the  United  States,  by  a  bare  holding 
of  possession  for  a  time  after  title  so  passed ; 
ana  hence  that  a  third  person  taking 
a  deed  from  the  holder  of  the  legal  title 
was  not  debarred  from  suing  in  ejectment 
on  the  theory  that  the  land  at  the  time  of 
such  transfer  was  held  adversely  to  such 
grantor. 

It  was  held  in  Litchfield  v.  Sewell,  97 
Iowa,  247,  66  N.  W.  104,  that  a  purchaser 
from  a  squatter  by  a  quitclaim  deed  of 
land  the  title  to  which  he  knew  to  be  in 
litigation  between  the  government  and  an- 
other, and  who  did  not  pay  taxes,  record  his 
deed,  nor  claim  thereunder,  does  not  hold 
adversely,  so  as  to  give  him  title  by  the 
running  of  the  statute  of  limitations, 
though  he  expected  that  the  government 
would  win,  and  intended  in  that  event  to 
claim  a  homestead.  R.  A.  £. 
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convinced  us  of  the  correctness  of  our  im- 
pressions as  to  the  first  holding.  The  case 
differs  from  those  relied  on  in  some  im- 
portant particulars.  In  Bracken  v.  Jones 
and  Holland  v.  Nance,  owners  of  lands,  in 
using  them,  mistook  the  exact  locations  of 
their  boundaries,  and  extended  their  fences 
across  their  lines  so  as  to  take  in  small 
parts  of  adjacent  tracts  belonging  to  others. 
In  Bender  v.  Brooks,  the  possessor  held 
land  under  a  contract  of  purchase,  and  ob- 
tained permission  to  use,  as  tenant,  a  part 
of  an  adjacent  tract  from  a  claimant  there- 
of, assumed,  for  the  purposes  of  the  deci- 
sion, not  to  have  been  the  true  owner,  and 
extended  the  fence  inclosing  his  own  land 
across  the  line,  and  included  thereby  a  part 
of  the  adjoining  land.  The  case  in  its  lead- 
ing facts  was  like  the  two  first  mentioned, 
except  that  the  possession  was  first  taken 
intentionally  and  by  tenant.  These  dif- 
ferences were  held  not  to  be  decisive,  sub- 
stantially because  from  its  exteiiial  mani- 
festations the  possession  appeared,  and 
could  properly  be  considered  by  the  owner, 
to  be  a  part  of  that  rightfully  asserted  by 
the  possessor  of  his  own  land,  and  did  not 
therefore  have  that  clear  and  unambiguous 
quality  essential  to  an  adverse  possession 
hostile  to  the  claim  of  the  true  owner.  The 
facts  were  held  to  present  a  question  of 
law,  and  not  one  of  fact  for  the  jury.  It 
must  be  kept  constantly  in  mind  that,  in 
applying  a  proposition  like  that,  the  facts 
of  particular  cases  must  be  carefully  re- 
garded, and  that  additional  facts  may  easily 
take  the  question,  whether  or  not  the  evi- 
dences of  possession  and  adverse  claim  were 
sufficiently  certain  and  unequivocal  to  give 
notice  to  reasonably  diligent  owners,  out 
of  the  province  of  the  court  and  into  that 
of  the  jury. 

Here  the  possession  was  taken,  not  by  an 
adjoining  proprietor,  but  by  a  mere  tenant 
or  cropper  on  the  adjoining  Ismd.  It  was 
taken  by  the  location  upon  the  land  in  dis- 
pute of  a  dwelling  house  and  other  buildings 
incident  to  the  home,  for  which  purpose 
the  land  was  afterwards  held  and  used. 
This  was  in  pursuance  of  a  survey,  itself 
an  act  of  notoriety,  done  with  the  definite 
purpose  of  establishing  the  home.  The 
home  thus  established  became  the  nucleus 
about  which  the  other  concomitants  of  pos- 
session gathered.  In  the  other  cases  the 
reverse  was  true. 

It  may  be  that  there  was  enough  uncer- 
tainty left  by  the  circumstances  to  raise  a 
question  of  fact  as  to  the  sufficiency  of  the 
possession  in  the  respects  before  referred 
to;  but  we  think  it  is  not  true  that  those 
circumstances  were  clearly  such  as  to  justi- 
fy the  holding,  as  matter  of  law,  that  the 
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possession,  was  too  deceptive  in  its  a|^»ear- 
ances  to  support  the  defense. 

Were  there  nothing  else  to  sustain  the 
judgment  of  the  court  of  civil  appeals,  it 
would  follow  that,  in  reversing  the  judg- 
ment on  the  first  ground,  it  should  have 
remanded  the  cause  for  a  new  trial  on  the 
question  of  fact  stated.  But  wc  think  the 
other  position  taken  by  the  court  is  correct. 
Stated  as  we  hold  it  to  be  correct,  the 
proposition  is  that  evidence  showing  no 
more  than  that  a  possession,  relied  on  to 
sustain  the  defense  of  limitation,  was  taken 
and  held  under  the  mistaken  belief  that  the 
land  was  public  domain,  with  the  purpose 
of  acquiring  it  from  the  state  by  compliance 
with  the  law  authorizing  such  acquisition 
at  some  time  in  future,  is  legally  insuffi- 
cient to  show  that  such  possession  waa  hos- 
tile to  anyone.  A  broader  proposition  than 
this  is  asserted  by  many  authorities,  viz.^ 
that  a  possession  must  be  adverse  and  hos- 
tile to  the  whole  world  in  order  to  be  so  as 
to  anyone.  Others  deny  that  this  propo- 
sition is  universally  true,  and  hold  that 
a  possession  may  be  sufficient  as  against 
one  as  to  whom  it  is  in  fact  hostile,  al- 
though held  in  recognition  of  the  title  of 
the  state  or  government.  The  leading  cases 
of  the  latter  class  have  exhibited  contro- 
versies between  plaintiffs  and  defendants  is 
which  the  former  have  asserted  titles  al- 
ready acquired  from  the  government,  and 
the  latter  have  held  exclusive  possession 
while  disputing  the  validity  of  such  titles 
and  proceeding  to  obtain  for  themselves  the 
title  asserted  still  to  be  in  the  government. 
Some  cases,  however,  seem  to  have  as- 
sumed that  the  bare  fact  of  possession  taken 
under  the  belief  that  the  ownership  is  in 
the  sovereign,  and  with  the  purpose  to  ac- 
quire the  land  from  the  sovereign  in  ac- 
cordance with  law,  makes  such  possession 
adverse  to  everyone  but  the  sovereign.  This 
is  the  proposition  to  which  we  do  not  agree, 
and  it  is  the  one  which  is  essential  to  the 
defense  in  this  case.  The  subject  in  its 
various  aspect  is  discussed  in  the  following 
cases  in  other  jurisdictions:  1  Qyc  Law 
&  Proc.  pp.  1027,  1028;  Hayes  v.  Martin, 
45  Cal.  562;  McManus  v.  O'Sullivan,  4ft 
Cal.  15;  McCracken  v.  San  Francisco.  It^ 
Cal.  591 ;  Johnson  v.  Gorham,  38  Conn.  519 ; 
Altschul  V.  O'Neill,  35  Or.  202,  221,  68  Pac 
95;  Beale  v.  Hite,  36  Or.  176,  57  Pac  323, 
68  Pac.  102;  Missouri  Lumber  &  Min.  Co. 
V.  Jewell,  200  Mo.  707,  98  R.  W.  678; 
Mather  v.  Walsh,  107  Mo.  121,  17  S.  W. 
767;  Bracken  v.  Union  P.  R.  Co.  21  C.  €• 
A.  387,  76  Fed.  347 ;  Northern  P.  R.  Co.  t. 
Kranich  (O.  C.)  62  Fed.  911;  Franooeur  t. 
Newhouse  ( C.  C. )  43  Fed.  236 ;  Skipwith  t. 
Martin,  50  Ark.  141,  6  S.  W.  614;  Moore  t. 
Brownfield,  7  Wash.  23,  34  Pac.  199. 
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We  do  not  think  that  the  mere  fact  that 
one  in  possession  hoI9s  in  subordination  to 
the  state  is  necessarily  inconsistent  with 
the  conception  of  a  holding  in  hostility  to 
others,  and  hence  do  not  agree  that  it  is 
always  true  that  a  possession,  in  order  to 
be  sufficient,  must  be  adverse  to  the  whole 
world.  A  possession  acknowledging  a  bet- 
ter right  in  the  state  may  be  asserted  by 
excluding,  even  by  force,  all  other  claimants, 
and  openly  disputing  their  claims  of  title 
while  the  possessor  is  asserting  and  pur- 
suing that  which,  if  his  assumption  of  title 
in  the  state  were  well  founded,  would  be  a 
legal  right  to  acquire  it.  It  could  hardly 
be  denied  that  a  porsession  so  maintained 
would  in  fact  be  adverse  to  the  other  claim- 
ants. If  one  who  had  held  such  a  posses- 
sion for  the  requisite  period  should  become 
the  plaintiff  in  trespass  to  try  title,  the  bare 
proof  of  the  facts  stated  might  not  enable 
him  to  recover,  since  it  would  not  show 
title  against  the  world.  If  he  should  go 
further,  however,  and  show  that  the  title 
had  been  in  one  as  to  whom  his  possession 
inad  been  adversely  held,  the  question  would 
arise  whether  or  not  he  had  acquired  that 
title.  As  it  has  arisen  in  the  cases  referred 
to,  the  question  has  been  as  to  the  sufficiency 
of  such  a  possession  as  a  defense,  and  we 
do  not  dissent  from  the  view  that  it  may 
be  sufficient  for  that  purpose. 

The  difficulty  with  ca^es  in  which  there  is 
evidence  of  no  further  facts  than  those  in 
this,  as  we  view  it,  is  that  it  is  not  made  to 
appear  that  the  possession  was  adverse  and 
hostile  to  anyone;  for  the  mere  holding  of 
it  under  the  belief  that  the  land  is  the 
state's,  and  with  the  purpose  of  acquiring  it 
lawfully  at  some  future  time,  does  not  de- 
fine the  attitude  of  the  possessor  as  hostile 
to  the  claim  of  an  owner  of  whose  existence 
he  is  ignorant.  What  is  it  that  gives  the  ad- 
verse quality  to  a  possession  otherwise  suf- 
cient?  The  statute  says  it  must  be  held 
under  "a  claim  of  right  inconsistent  with 
and  hostile  to  the  claim  of  another."  And 
this  plainly  refers  to  a  claim  of  the  pos- 
sessor, when  he  is  holding  only  for  himself. 
Of  course,  there  are  relations,  such  as 
those  between  landlord  and  tenant,  vendor 
and  vendee,  cotenants,  etc.,  in  which  the  ac- 
tual occupancy  of  one  is  an  assertion  of 
the  claim  of  the  others  as  well  as  of  his 
own.  These  are  cases  of  privity  of  posses- 
sion in  which  the  claims  of  the  two  in  con- 
test with  third  persons  may  be  regarded  as 
one,  to  which  the  posses- ion  is  to  be  re- 
ferred. Nothing  of  that  port  exists  here. 
The  state  had  no  claim  to  the  land,  and  the 
defendant  occupied  no  relation  by  virtue 
of  which  he  could  by  his  possession  assert 
a  claim  for  the  state.  He  did  nothing  to 
give  rise  to  a  claim  of  right  or  title,  and 
31  L.R.A.(N.8.) 


never  pretended  to  have  any  in  himself. 
It  is  true  that,  under  the  decisions,  as  we 
shall  see,  a  "claim''  need  not  be  an  asser- 
tion of  a  right  or  title  to  the  land  in  or- 
der to  satisfy  the  statute;  but  it  is  also 
true  that  evidence  showing  the  assertion  of 
right  or  title  in  the  possessor,  of  itself,  us- 
ually gives  to  the  possession  the  necessary 
character  of  hostility  to  all  others;  and 
where  such  evidence  is  wanting,  the  ad- 
verse quality  must  be  inferred  from  other, 
facts.  Do  the  facts  stated  warrant  such 
an  inference  here?  "Naked  possession  will 
secure  title;  .  .  .  and  the  circumstan- 
ces under  which  the  possession  is  taken 
are  altogether  immaterial  to  the  right,  pro- 
vided the  occupant  claims  for  himself  and 
adversely  to  others.  No  matter  how  tor- 
tious or  wrongful  may  be  the  seizure,  if 
possession  be  continued  for  the  time  limited 
by  statute,  it  will  give  title."  Charlo  v. 
Saffold,  13  Tex.  112;  Craig  v.  Cartwriglit, 
65  Tex.  423.  And  the  possession  having 
these  characteristics  is  sufficient  even  if 
taken  for  the  sole  purpose  of  obtaining  title 
by  limitation.  Craig  v.  Cartwright,  65  Tex. 
424.  It  is  therefore  true  that  a  "claim," 
to  satisfy  the  statute,  may  be  only  such  as 
is  involved  in  a  mere  maintenance  of  pos- 
session of,  and  the  exercise  of  dominion  over, 
the  land,  provided  there  be  present  the  at- 
titude of  hostility  and  exclusiveness  to- 
wards the  true  owner;  but  it  is  still  true 
that  the  facts  must  give  rise  to  the  infer- 
ence of  a  claim  or  an  attitude  of  that  char- 
acter, where  there  is  no  color  or  claim  of 
title.  In  this  the  evidence  fails.  No  infer- 
ence can  be  drawn  of  hostility  to,  or  denial 
of,  the  title  of  an  owner  of  whose  owner- 
ship the  defendant  had  no  suspicion.  The 
fact  which  he  thought  to  be  true,  if  it  had 
existed,  would  have  made  his  entry  lawful. 
To  say  that  he  intended  to  dispute  the  title 
of  anyone  to  whom  the  state  may  have 
granted  the  land  is  to  fix  upon  his  acts  a 
wrongful  character,  not  given  to  them  by 
anything  he  said  or  intended.  Nor  can  it 
be  said  that,  at  any  time  after  the  original 
entry,  the  defendant's  position  changed  ei- 
ther by  converting  that  which  he  thought  to 
be  the  right  of  the  state  into  a  claim  of 
title  of  his  own,  or  by  abandoning  his  orig- 
inal attitude  and  setting  up  a  claim  of  the 
other  character  to  which  we  have  referred. 
The  question  was  decided  in  Schleicher  v. 
Gatlin,  85  Tex.  272,  20  S.  W.  120,  which 
decision  is  as  consistent  with  the  proposi- 
tion on  which  we  rest  our  present  decision 
as  with  the  broader  one  which  it  is  some- 
times thought  to  have  laid  down,  to  the 
effect  that  a  possession  must  be  adverse  to 
the  world  to  be  good  against  anyone.  In 
his  opinion  in  that  case  Judge  Garrett 
says :     "His  holding  was  not  adverse  until 
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1870,  for  he  believed  until  then  that  the 
land  belonged  to  the  state.  .  .  .  The 
holding  must  be  against  the  claim  of  all 
other  persons  to  be  adverse."  There  was  no 
evidence  that  there  was  any  especial  denial 
or  repudiation  of  the  claim  of  the  true  own- 
er in  that  case,  and  it  was  true  that,  to 
make  a  possession  so  held  in  recognition  of 
the  right  of  the  state  hostile  to  such  own- 
er, it  must  have  been  such  as  was  hostile 
to  every  other  person  but  the  state,  so  as 
to  include  him.  This  is  at  least  an  admis- 
sible interpretation  of  the  concise  language 
employed,  and  in  Judge  Garrett's  subse- 
quent opinion  in  Cartwright  v.  Pipes,  9 
Tex.  Civ.  App.  309,  29  S.  W.  690,  he  asserts 
that  Schleicher  v.  Gatlin  was  correctly  de- 
cided on  its  facts,  but  affirms  the  further 
proposition  that  a  possession  is  sufficient 
to  defeat  the  true  owner  if  it  has  been  held 
adversely  to  him,  although  in  recognition 
of  the  title  of  the  state.  Schleicher  v.  Gat- 
lin has  never  been  overruled  by  this  court, 
and,  thus  explained,  is  in  harmony  with  the 
views  now  expressed. 

The  refusal  of  writs  of  error  in  such  cases 
has  meant  no  more  than  that  this  court  re- 
garded the  question,  whether  or  not  the  pos- 
session involved  was  adverse  and  hostile  to 
the  title  aserted  by  the  plaintiff,  as  one 
of  fact,  where  there  were  circumstances 
from  which  that  quality  could  be  inferred, 
and  therefore  felt  bound  by  the  findings  of 
the  courts  below  on  that  question,  not  re- 
garding the  belief  under  which  the  posses- 
sion was  taken,  that  the  land  belonged  to 
the  state,  as  necessarily  decisive  of  the 
whole  question.  Having  endeavored  to 
show  what  we  believe  to  be  the  tnie  view 
of  the  subject,  we  shall  not  undertake  a  re- 
view of  the  cases  so  acted  upon. 

In  this  case,  as  before  indicated,  we  think 
the  Court  of  Civil  Appeals  properly  held 
the  evidence  insufficient  to  justify  a  finding 
of  adverse  possession. 

Affirmed. 
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Neglljcence^  basic  features. 

1.  The  basic  feature  of  the  law  of  ac- 
tionable negligence  is  as  declared  durin? 
the  first  year  of  this  court's  history  and 
since  steadily  and  firmly  adhered  to. 

Headnotes  by  Mabshaix^  J. 
81  L.IL4.(N.S.) 


Same  ~  de^^rees. 

2.  The  basic  features  above  referred  to 
ia  this:  There  are  three  degrees  of  negli- 
gence, viz, :  Slight, — an  absence  of  that  de- 
gree of  care  and  vigilance  which  persona  of 
es^traordinary  prudence  and  foresight  are 
accustomed  to  use;  ordinary, — failure  to 
exercise  on  any  given  situation  such  care 
as  the  great  mass  of  mankind  ordinarily 
exercise  under  the  same  or  similar  circum- 
stances; and  ^oss, — failure  to  exercise  any 
care  to  avoid  inflicting  injury  to  the  person 
or  property  of  others;  recklessly  or  wan- 
tonly acting  ot  failing  to  act  to  avoid  such 
injury,  evincing  such  utter  disregard  of  con- 
sequences as  to  suggest  a  willingness,  sub- 
stantially equivalent  to  intent,  to  injure, 
and  denominated  such,  constructively,  and 
classible  with  actual  intent  as  regards  duty 
to  compensate  for  the  injury. 

Same»"8llglit.*' 

3.  The  first  degree  is  characterised  by 
such  slight  inadvertence  that,  in  case  of  ils 
being  the  fault  of  the  injured,  it  does  not 
militate  against  his  recovering  for  his  loss, 
and  in  case  of  its  being  the  fault  of  the 
injurer,  the  result  is  damnum  absque  in- 
jurva. 

Same  —  "ordinary.** 

4.  The  second  degree  is  characterised  by 
inadvertence  of  the  nature  indicated  in  No. 
2,  and  injuries  proximately  resulting  to  the 
person  or  property  of  another,  and  not 
proximately  contributed  to  by  that  other's 
want  of  ordinary  care,  are  actionable. 

Same  —  "press." 

5.  The  third  degree  is  not  characterized 
by  inadvertence  in  the  lexical  sense  at  all, 
but  rather  by  absence  of  it;  while  in  the 
first  and  second  degrees,  it  must  be  pres- 
ent and  dominant. 

Same  ^  subdegrees. 

0.  There  are  no  subdegrees  within  the 
first  and  second  mentioned.  Want  of  ordi- 
nary care  within  the  field  of  inadvertence 
is  of  no  greater  dignity  if  considerable  than 

Note,  —  Right  to  join  in  one  complaint 
claint8  of  ordinary  and  gross  negll- 
gence  arising  out  of  one  state  of  facts. 

The  question  as  stated  has  arisen  in  com- 
paratively few  cases,  and  is  even  less  likely 
to  arise  in  the  future,  owing  to  the  ten- 
dency of  modern  jurisprudence  to  reject  any 
distinction  between  ordinary  and  gross  neg- 
lifrence.  The  question  is  complicated  by  the 
difficulty  in  determining  just  what  is  com- 

frehended  in  the  term  "gross  negligence." 
f  it  can  be  extended  to  include  wilful  or 
intentional  injury,  as,  for  example,  in  Wis- 
consin, where  it  is  the  equivalent  of  what 
is  generally  designated  as  wilful  injury  or 
negligence,  with  the  element  of  inadvertence 
necpgsary  to  ordinary  neglitrence  entirely 
lacking,  the  question  may  well  arise;  but  if, 
as  in  most  jurisdictions  which  recognize  a 
definite  class  of  culpable  acts  designated 
by  the  term  "gross  negligence,"  the  element 
of  wilfulness  does  not  enter,  there  would 
seem  to  be  no  necessity  for  alleging  a  de- 
gree of  negligence,  since  under  (x»de  plead- 
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if   little,  BO  long  as  it  is  proximate,  in  a 
legal  sense,  to  the  injury. 

Same  ~  ordinary  ~  liability  —  effect  of 
contributory  negligence. 

7.  The  rule  logically  follows  that  an  in- 
jury to  a  person  proximately  caused  by  fail- 
ure of  another  to  exercise  ordinary  care 
for  that  person's  safety,  and  proximately 
contributed  to  by  such  person's  want  of 
ordinary  care,  however  slight,  is  not  ac- 
tionable, comparative  effects  of  such  want 
of  care  not  being  recognized  in  our  system. 

Same  »  gross  »  liability  — >  effect     of 
oontirlbntory  negligence. 

8.  In  case  of  the  personal  or  property 
rights  of  a  person  being  physically  injured 
by  gross  negligence  of  another,  that  other 
IB  liable  to  such  person  for  the  pecuniary 
loss  resulting  naturally  and  ordinarily 
therefrom,  regardless  of  any  want  of  any 


ordinary  care  on  the  part  of  such .  person 
contributing  thereto. 

Same  »  ordinary  and  gross  —  dlstinc- 
tlTeness. 

9.  A  cause  of  action  sounding  in  ordinary 
negligence  is  one  thing,  and  a  cause  of  ac- 
tion sounding  in  gross  negligence  is  an- 
other. Both  cannot  characterize  a  single 
circumstance  of  a  person  being  injured  by 
another. 

Action  »  right  to  join  claims  for  ordi- 
nary and  gross  negligence. 

10.  Such  two  causes  of  action,  in  form  as 
characterizing  a  single  circumstance  of  a 
person  being  injured  by  another,  satisfy 
subdivision  1  of  §  2647,  Stat.  1898,  in  that 
they  arise  out  of  the  same  transaction,  and 
satisfy  subdivision  3  of  such  section,  in 
that  they  are  both  injuries  to  person  or 
property. 


ing,  which  does  not  require  the  acts  or 
omissions  upon  which  the  right  to  recover 
is  based  to  be  set  out  with  the  extreme 
strictness  as  at  common  law,  the  degree 
of  negligence  will  be  determined  by  the 
facta  set  out.  Of  course,  in  those  jurisdic- 
tions which  do  not  recognize  degrees  of  neg- 
ligence, and  in  which  wilful  injury  is  a  dis- 
tinct and  separate  wrong,  the  question  as 
stated  in  the  title  could  not  arise.  '  Elimi- 
nating any  fancied  distinction  between  ordi- 
nary and  gross  negligence  as  usually  de- 
fined, wilful  injury  or  negligence  consti- 
tutes a  kind  separate  and  distinct  therefrom, 
with  the  result  that,  reduced  to  a  final 
analysis,  there  are  what  may  be  designated 
as  two  kinds,  not  degrees,  of  negligence, 
namely^  ordinary  negligence,  which  involves 
inadvertence,  and  wilful  negligence,  which 
negatives  such  an  element.  Where  this  view 
is  accepted,  except  where  expressly  resru- 
lated  by  statute,  and  especially  where  the 
pleadings  must  of  necessity  state  the  theory 
of  the  case,  it  would  seem  to  be  both  legal 
and  just  to  allow  the  plaintiff  to  set  forth 
the  same  single  cause  of  action  in  varied 
counts,  so  as  to  meet  possible  proofs  which 
will  first  fully  appear  on  the  trial.  Such 
procedure  was  sanctioned  in  Astin  v.  Chi- 
cago, M.  &  St.  p.  R.  Co.,  where  it  was  held 
that  if  a  person  injured  by  the  wrongful 
conduct  of  another  is  uncertain  whether 
the  injury  was  caused  by  ordinary  or  by 
gross  negligence,  he  may,  where  there  is  no 
express  statutory  requirement  for  consist- 
ency, join  in  separate  counts  in  the  same 
complaint  a  cause  of  action  sounding  in 
ordinary  negligence  with  one  sounding  in 
gross  negligence,  and  insist  upon  both  up 
to  such  time  as  there  ceases  to  be  reason- 
ably conflicting  inferences  on  the  evidence 
as  to  which  is  the  rififht  one.  In  connection 
with  this  and  the  following  Wisconsin  cases, 
it  should  be  noted,  as  before  stated,  that 
"gross  negligence"  as  therein  defined  is  the 
equivalent  of  what  is  generally  designated 
as  wilful  injury  or  negligence. 

In  Waechter  v.  St.  Louis  &  M.  River  R. 
Co.  113  Mo.  App.  270,  88  S.  W.  147,  in  ar- 
riving at  a  conclusion  similar  to  that 
reached  in  Artin  v.  Chicago,  M.  &  St.  P. 
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R.  Co.,  as  regards  the  right  to  join  in  one 
complaint  separate  claims, — one  for  ordi- 
nary negligence  and  the  other  for  wilful- 
ness,— arising  out  of  one  state  of  facts,  the 
court  said :  'The  contention  that  the  counts 
are  a  unit  stating  two  repugnant  causes 
of  action  we  do  not  think  is  supported  by 
either  reason  or  authority.  The  petition 
contains  two  causes  of  action,  separately 
stated  in  such  manner  as  to  be  intelligibly 
distinguished.  It  is  true,  the  same  act 
causing  the  injury  is  set  forth  in  both 
counts  of  the  petition.  The  difference  in 
the  counts  is  not  in  the  act,  but  in  its 
quality.  In  the  first  its  quality  is  de- 
scribed as  negligence,  and  m  the  second 
count  as  wilfulness.  Proof  of  negligence 
necessarily  disproves  wilfulness  and  vice 
veraOf  and  for  this  reason  they  could  not 
be  joined  in  the  same  count.  The  cause  of 
action  was  the  injury,  and  the  two  counts 
stated  it  in  different  ways  to  meet  the  evi- 
dence, which  might  show  that  it  occurred  in 
the  manner  alleged  in  the  first,  or  the  man- 
ner alleged  in  the  second  count.  That  the 
same  cause  of  action  may  be  stated  in  this 
way,>  in  different  counts,  as  the  various 
theories  or  phases  of  the  case  may  alternate, 
is  clearly  permissible  and  is  common  prac- 
tice." However,  as  to  the  right  to  com- 
pel the  plaintiff  to  elect  between  the  counts, 
the  court  arrived  at  a  conclusion  different 
than  that  reached  in  the  Astin  Case,  it 
being  held  that  where  there  is  evidence  to 
support  both  theories  pleaded,  the  plaintiff 
is  entitled  to  have  both  submitted  to  the 
jury.  In  connection  with  this,  it  may  b^ 
stated  that  under  the  Missouri  law  a  find- 
ing upon  one  of  the  counts  would  be  a  bar 
to  any  recovery  upon  the  other. 

In  Haverlund  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  143  Wis.  415,  128  N.  W.  273,  it  was 
held  that  one  suing  for  a  personal  injury 
may  amend  a  complaint  charging  ordinary 
negligence  by  adding  a  separate  count  al- 
leging a  cause  of  action  for  gross  negli- 
gence, so  as  to  obtain  relief  for  the  wrong 
which  the  evidence  shows  was  actually  com- 
mitted. 

And  in  Louisville  &  N.  R.  Co.  v.  Hurt, 
101   Ala.  34,  13  So.  130,  the  plaintiff  in  a 
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Same  *  Inconsistency. 

11.  The  two  causes  of  action  are  not  in- 
consistent in  the  sense  that  the  choice  of 
one  absolutely  waives  the  other. 

Election    of    remedies  —  donbt    as    to 
availability  of  cause  —  Joinder. 

12.  In  circumstances  rendering  it  diffi- 
cult to  determine  which  of  such  two  causes 
of  action  is  available,  the  doctrine  of  elec- 
tion does  not  apply,  in  this,  the  good-faith 
unsuccessful  assertion  of  one  does  not  nec- 
essarily prejudice  asserting  the  other. 

Action  » Inconsistency  of  joined  causes. 

13.  By  necessary  implication,  causes  sat- 
isfying the  letter  of  subdivision  1   or  sub- 


division 3,  §  2647,  Stat.*  1898,  must  also 
have  the  element  of  consistency,  to  the  ex- 
tent that  the  choice  of  one  does  not  create  a 
waiver  of  opportunity  to  turn  to  the  other. 

Negligence  ^  ordinary  —  action  g:roiiiid- 
ed  on  —  recovery  for  gross. 

14.  If  a  person  grounds  an  action  to  re- 
cover for  a  personal  injury  on  ordinary 
negligence  alone,  he  cannot,  without  amend- 
ing his  pleading,  recover  on  the  ground 
of  gross  negligence. 

Same  —  gross  ^  action  grounded  on  — 
recovery  for  ordinary. 

15.  If  a  person  grounds  an  action  to  re- 
cover for  a  personal  injury  on  gross  negli- 


personal  injury  action  was  allowed  to 
amend  his  complaint,  which  originally 
averred  ordinary  negligence  only,  by  the 
addition  of  a  separate  count,  the  gravamen 
of  which  was  wanton  or  wilful  misconduct. 
See  also  Louisville  &  N.  R.  Co.  v.  Markee, 
103  Ala.  160,  40  Am.  St.  Rep.  21,  15  So. 
511,  as  quoted  in  Astin  v.  Chicago,  M.  & 
St.  p.  R.  Co.  But  in  Verner  v.  Alabama 
G.  S.  R.  Co.  103  Ala.  574,  15  So.  872,  the 
court,  while  recognizing  the  right  to  aver 
simple  negligence  in  one  count,  and  wilful 
and  intentional  wrong  in  a  separate  count, 
in  the  same  complaint,  held  a  complaint 
which  joined  in  the  same  count  a  charge  of 
wilful  injury  and  simple  negligence  de- 
murrable for  misjoinder  of  causes. 

In  South  Carolina,  however,  Code  Civ. 
Proc.  §  186a,  authorizes  acts  of  negligence 
and  of  wilful  tort  to  be  commingled  in  one 
statement  as  causes  of  action,  and  it  has 
been  held  that  the  adverse  party  cannot  re- 
quire a  separate  statement  of  such  acts  of 
negligence  or  wilful  tort  (Schumpert  v. 
Southern  R.  Co.  65  S."  C.  332,  95  Am.  St. 
Rep.  802,  43  S.  E.  813;  Boggero  v.  South- 
em  R.  Co.  64  S.  C.  104,  41  S.  E.  819),  nor 
an  election  as  to  which  theory  plaintiff  will 
go  to  trial  upon  (Schumpert  v.  Southern 
R.  Co.  supra;  Griffin  v.  Southern  R.  Co. 
65  S.  C.  122,  43  S.  E.  445).  In  the  latter 
case,  the  court,  referring  to  the  statute, 
said:  "It  is  frequently  difficult  to  tell 
whether  an  act  of  wrong  is  attributable  to 
wilfulness  or  mere  inadvertence,  which  is* 
the  foundation  of  negligence;  and  whenever 
the  facts  are  susceptible  of  more  than  one 
inference,  it  is  peculiarly  the  province  of 
the  jury  to  determine  such  question.  .  .  . 
The  fact  that  it  is  often  hard  to  determine 
whether  an  act  of  wrong  was  the  result  of 
recklessness  or  inadvertence  was,  no  doubt, 
one  of  the  reasons  inducing  the  legislature 
to  pass  the  act."  But  a  complaint  allegino: 
a  wilful  tort  cannot  be  amended  so  as  to 
also  allecre  a  cause  of  action  based  on  ordi- 
nary negligence,  notwithstanding  such  stat- 
ute. Proctor  V.  Southern  R.  Co.  64  S.  C. 
494,  42  S.  E.  427.  In  the  latter  case  the 
court  displays  a  tendency  to  frown  upon 
and,  if  possible,  limit  the  statute  involved, 
for  the  reason  that  it  tends  to  jumble  the 
pleadinG^s  and  prevent  the  use  of  any  very 
scientific  method,  although  the  express 
crround  of  the  decision  was  that  "the  Code 
m  L.R.A.(y.S.) 


does  not  authorize  the  insertion  of  a  new 
cause  of  action.  The  amendment  proposed 
should  be  material  to  the  case,  which  has 
been  defectively  stated,  and  must  not  sub- 
stantially change  the  cause  of  action."  In 
connection  with  this  case,  see  Haver lund  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.,  as  set  out 
supra. 

Where  the  complaint  is  indefinite  and  un- 
certain, because  of  the  pleader's  confusing 
the  element  of  advertence  with  that  of  in- 
advertence, and  ordinary  negligence  with 
gross  negligence,  and  the  attention  of  the 
court  is  called  thereto,  it  should  compel 
the  plaintiff  to  proceed  upon  one  tkeor>* 
or  the  other,  if  both  theories  can  be  spelled 
out  of  the  pleadings,  or  give  such  permis- 
sive construction  to  the  pleadings  as  to 
confine  plaintiff's  claim  to  one  speciea  of 
wrongdoing.  Rideout  v.  Winnebago  Trac- 
tion Co.  123  Wis.  297,  69  L.ItA.  601,  101 
N.  W.  672.  But  this  decision  was  said  in 
the  AsTiN  Case  not  to  "militate  against 
both  causes  of  actionable  wrong  being  stated 
in  the  same  complaint,  if  stated  separately, 
substantially  eliminating  indefiniteness  as 
to  plaintiff's  position  by  indicating  clearly 
that  he  does  not  know  precisely  the  phase  of 
actionable  wrong  the  evidence  and  infer- 
ences therefrom  will  disclose,  and  that  there- 
fore he  proposes  to  challenge  defendant  on 
both,  and  recover  on  the  one  actually  pos- 
sessed, but  not  on  the  other."  As  to  the 
necessity  for  employing  separate  counts,  see 
also  Verner  v.  Alabama  G.  S.  R.  Co.  supra. 

So,  in  Schoolcraft  v.  Louisville  &  N.  R. 
Co.  (Louisville  Safety  Vault  &  T.  Co.  t. 
Louisville  &  N.  R.  Co.)  92  Ky.  233,  14 
L.R,A.  579,  17  S.  W.  667,  where  by  statute 
the  widow,  heir,  or  personal  representative 
of  one  killed  by  the  wilful  neglect  of  an- 
other may  recover  punitive  damages,  and 
the  personal  representative  may  recover  in 
case  the  death  was  caused  by  negligence  or 
carelessness  in  the  same  manner  that  the 
person  himself  might  have  done  for  any 
injury  where  death  did  not  ensue,  and  the 
personal  representative  of  one  killed  brought 
action  and  averred  wilful  neglect,  but  the 
facts  as  pleaded  showed  negligence,  the 
court  upon  motion  required  the  plaintiff  to 
elect  whether  he  would  proceed  upon  the 
ground  of  death  from  wilful  injury  or  from 
ordinary  negligence.  Q.  J.  Gw 
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sence  alone,  he  cannot,  without  amending 
nis  pleading,  recover  on  the  ground  of  ordi- 
nary negligence. 

Same  »  oonfnsion  of  ^ross  and  ordi- 
nary »  construction  of  pleading. 

16.  Gross  negligence  does  not  to  any  ex- 
tent include  ordinary  negligence.  So,  a 
charge  in  a  complaint  confusing  the  two 
renders  the  pleading  indefinite  and  uncer- 
tain, and  it  should  be  construed,  if  prac- 
ticable, as  alleging  either  the  one  or  the 
other,  and  the  trial  restricted  accordingly. 

Same  —  contradictory  Terdict. 

17.  A  verdict  finding  the  defendant  guilty 
of  having  failed  to  exercise  ordinary  care, 
and  of  gross  negligence,  respecting  a  sin- 
gle circumstance  of  a  personal  injury  to 
the  plaintiff,  is  contradictory,  and  will  not 
support  a  judgment  for  the  latter. 

Pleading  —  departure. 

18.  In  general,  the  Code  requires  a  plain- 
tiff to  take  a  stand  on  the  cause  of  action 
upon  which  he  expects  to  recover,  but  per- 
mits departure  therefrom  so  far  as  imprac- 
ticable to  comply  therewith. 

Same  —  doubt  as  to  availability  of  par- 
ticular cause  ^  Joinder. 

19.  By  the  spirit  of  the  Code,  the  plain- 
tiff, supposing  he  has  one  or  the  other  of 
two  causes  of  action  to  remedy  a  single 
wrong,  they  not  being  inconsistent  in  tne 
sense  that  the  choice  of  one,  till  shown  to 
be  efficient,  necessarily  waives  the  other^ 
may,  acting  in  good  faith,  plead  both  in 
separate  counts,  complying  with  §  2647, 
Stat.  1898,  and  recover  on  the  one  which 
the  case  made  by  the  evidence  entitles  him 
to. 

Same  *  separate  claims   for   ordinary 
and  gross  negligence. 

20.  In  case  of  a  person  who  has  been  in- 
jured in 'his  person  or  property  by  wrong- 
ful conduct  01  another,  believing  such  other 
liable  for  the  wrong,  but  is  uncertain 
whether  it  was  characterized  by  ordinary 
or  by  gross  negligence,  he  may  seek  to  re- 
cover compensation  on  both  aspects,  stating 
each  in  a  separate  cause  of  action,  and  in- 
sisting upon  both  up  to  such  time  as  there 
cease  to  be  reasonably  conflicting  inferences 
on  the  evidence  as  to  which  is  the  right  one. 

Same  —  trial  —  procedure. 

21.  In  case  of  a  situation  such  as  men- 
tioned in  the  last  foregoing,  upon  it  ap- 
pearing clearly  what  cause  of  action  the 
plaintiff  has  in  fact,  if  any,  the  court  should 
take  the  other  from  the  jury,  or  dismiss  the 
action  in  respect  thereto. 

Same  —  submission  to  Jury. 

22.  In  case  of  there  being  the  reasonably 
conflicting  inferences  mentioned  in  the  last 
foregoing,  on  the  whole  evidence,  the  cause 
should  be  submitted  to  the  jury  with  such 
definite  instructions  as  to  guard  against  a 
contradictory  verdict  being  rendered. 
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dismissing  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intes- 
tate, which  was  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

Statement  by  Marshall,  J.: 

Action  to  recover  compensation  for  dam- 
ages alleged  to  have  been  caused  to  the  sur- 
viving widow  of  plaintiff's  intestate  by  the 
wrongful  conduct  of  defendant's  employees, 
causing  his  death. 

The  complaint  states  a  cause  of  action 
based  on  the  theory  that  ordinary  negli- 
gence of  defendant's  servants  was  the  prox- 
imate cause  of  the  death  of  plaintiff's  intes- 
tate, and  a  second  cause  of  action  grounded 
on  the  theory  that  gross  negligence  of  such 
servants  was  such  cause,  in  that  they,  in 
utter  disregard  of  the  personal  safety  of 
such  intestate,  and  conscious  of  his  peril, 
caused  a  locomotive  under  their  charge  and 
control  to  collide  with  him  at  a  public  cross- 
ing of  defendant's  track,  causing  his  death. 

On  motion  in  defendant's  behalf,  plain- 
tiff was  ordered  to  elect  between  the  two 
causes  of  action  on  which  he  would  rely. 
Upon  failure  to  comply  therewith,  and  on 
motion  in  defendant's  behalf,  the  action  was 
dismissed  and  judgment  rendered  according- 
ly.    Plaintiff  appealed  therefrom.. 

Mr.  Edward   H.   Ryan,  for  appellant: 

Tlie  order  requiring  the  plaintiff  to  elect 
upon  which  count  he  wished  to  rely  com- 
pelled him  so  to  exclude  the  facts  from  his 
complaint  that  he  might  have  been  beaten 
in  detail,  whereas  if  he  might  plead  all  of 
his  facts  at  one  time  in  his  complaint,  he 
could  succeed. 

Rideout  v.  Winnebago  Traction  Co.  123 
Wis.  297,  69  L.R.A.  001,  101  N.  W.  672; 
Wilson  V.  Chippewa  Valley  Electric  R.  Co. 
120  Wis.  030,  66  L.R.4,  912,  98  N.  W.  536; 
McClellan  v.  Chippewa  Valley  Electric  R. 
Co.  no  Wis.  326,  85  N.  W.  1018. 

Where  plaintiff  cannot  know  before  the 
evidence  is  all  in  the  precise  nature  and 
limits  of  defendant's  liability  to  him,  he 
may  state  his  cause  of  action  variously  in 
different  counts  of  the  complaint,  and 
should  not  be  compelled  to  elect  upon  which 
count  he  will  proceed. 

Whitney  v.  Chicago  &  N.  W.  R.  Co.  27 
Wis.  327;  Bishop  v.  Chicago  &  N.  W.  R. 
Co.  67  Wis.  016,  31  N.  W.  219;  Schultz  v. 
Kosbab,  125  Wis.  160,  103  N.  W.  237; 
La  Pointe  v.  O'Malley,  46  Wis.  36,  60  N. 
W.  521;  Schneider  v.  Wisconsin  C.  R.  Co. 
81  Wis.  358,  51  N.  W.  582;  Cheney  v.  Chi- 
cago,  M.  &  N.  R.  Co.  75  Wis.  224,  43  N. 
W.  1152;  Monahan  v.  Northwestern  Con- 
tracting Co.  84  Wis.  599,  54  N.  W.  1025; 
Olson  V.  Phoenix  Mfg.  Co.  103  Wis.  340, 
79    N.    W.   409  J    Pomeroy,    Rem.    &,    Rem. 
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Rights,  2d  ed.  §  576;  Smith  v.  Douglass, 
15  Abb.  Pr.  266;  Jones  v.  Palmer,  1  Abb. 
Pr.  442;  Van  Brunt  v.  Mather,  48  Iowa, 
503;  Pearson  v.  Milwaukee  &  St.  P.  R.  Co. 
45  Iowa,  497;  5  Enc.  PI.  &  Pr.  pp.  321-325; 
31  Cye.  Law  &  Proc.  p.  122;  Ablwtt,  Trial 
Brief,  p.  83;  Craft  Refrigerating  Mach.  Co. 
V.  Quinnipiac  Brewing  Co.  63  Conn.  551, 
25  L.R.A.  856,  29  Atl.  76;  Spottswood  v. 
Morris,  10  Idaho,  129,  77  Pac.  216;  Velie 
V.  Newark  City  Ins.  Co.  66  How.  Pr.  1; 
Talcott  V.  Van  Vechten,  25  Hun,  565;  Birds- 
eye  V.  Smith,  32  Barb.  217;  Cripple  Creek 
Min.  Co.  V.  Brabant,  37  Colo.  423,  87  Pac. 
794;  Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstbrook,  36  Colo.  498,  86  Pac.  313,  10 
A.  &  E.  Ann.  Cas.  1108;  Barto  v.  Nix,  15 
Wash.  563,  46  Pac.  1033;  Willard  v.  Car- 
rigan,  8  Ariz.  70,  68  Pac.  538;  Stockton 
Combined  Harvester  &  Agri.  Works  v.  Glens 
Falls  Ins.  Co.  121  Cal.  167,  53  Pac.  565; 
Remy  v.  Olds  (Cal.)  34  Pac.  216;  Cowan  v. 
Abbott,  92  Cal.  100,  28  Pac.  213;  Blanken- 
ship  y.  Decker,  34  Mont.  292,  85  Pac.  1035; 
Edwards  y.  Hartshorn,  72  Kan.  19,  1  L.R.A. 
(N.S.)  1050,  82  Pac.  520;  Rinard  y.  Omalm, 
K.  C.  &  E.  R.  Co.  164  Mo.  270,  64  S.  W. 
124;  Landers  y.  Quincy,  O.  &  K.  C.  R.  Co. 
114  Mo.  App.  655,  90  S.  W.   117. 

The  causes  of  action  stated  in  the  two 
counts  of  plaintifTs  complaint  are  not  in- 
consistent, although  the  reasons  assigned 
for  causing  and  the  happening  of  the  death 
are  not  consistent  with  each  other. 

Cowan  V.  Abbott,  92  Cal.  100,  28  Pac. 
213. 

Mr.  C  H.  Van  Alstlne,  with  Mr.  Thom- 
as  8.   Nolan,   for   respondent: 

PlaintiiT  has  no  right  to  rely  upon  both 
causes  in  one  complaint,  for  a  cause  of  ac- 
tion based  upon  intentional  injury,  and  a 
cause  based  upon  negligence,  are  so  incon- 
sistent that  they  cannot  stand  together. 

Rideout  v.  Winnebago  Traction  Co.  123 
Wis.  297,  69  L.R.A.  601,  101  N.  W.  672; 
South  Milwaukee  Boulevard  Heights  Co.  v. 
Harte,  95  Wis.  595,  70  N.  W.  821. 

Mr.  C  E.  Vroman  also  for  respondent. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

If  a  person  owing  a  duty  to  another  re- 
specting that  other's  personal  safety  vio- 
lates it,  inflicting  upon  such  other  corporal 
injury,  under  such  circumstances  that  it  is 
difficult  for  him,  by  the  aid  of  professional 
advice,  to  satisfactorily  determine  whether 
the  violation  was  characterized  by  what  is 
known  as  gross  negligence,  or  by  the  milder 
type  of  wrong  denominated  ordinary  negli- 
gence, may  such  person  have  the  wrong, 
whatever  be  its  nature,  redressed  in  a  single 
action  to  recover  for  his  injury,  pleading 
in  *  one  cause  of  action  liability  on  the 
31  L.R.A.(N.S.) 


ground  of  gross  negligence,  and  in  a 
ond,  on  the  ground  of  ordinary  neglig^iicp? 
That  is  the  broad  question  raised  by  the 
appeal. 

Solution  of  the  stated  question  involv<*s 
the  letter  of  the  written  law  and  its  spirit 
as  well,  and  also  our  judicial  Code  on  the 
subject  of  actionable  negligence.  That  a 
person  who  has  suffered  a  personal  injury 
by  actionable  fault  may  be  so  circumstanced 
as  not  to  be  able  to  truthfully  assert  with 
certainty  whether  the  act  be  of  the  higher 
or  the  lesser  degree  of  actionable  negli- 
gence, as  the  full  scope  of  the  term  is  un- 
derstood here  and  in  many  other  jurisdic- 
tions, is  most  natural.  That  he  should  not 
be  obliged,  regardless  of  circumstanees,  to 
seek  redress  on  one  theory  alone,  his  re- 
coverable compensatory  damages,  whether 
claimed  upon  one  theory  or  the  other,  be- 
ing the  same  and  dependable  upon  the  same 
act,  and,  if  he  fails,  even  upon  the  g^round 
that  proof  of  a  degree  of  actionable  wronfr 
not  alleged  negatives  the  one  alleged,  the 
evidence  of  every  physical  fact  being  practi- 
cally the  same  in  one  case  as  in  the  other. 
leaving  the  particular  degree  only  a  matter 
of  inference  of  fact,  he  must  go  out  of 
court,  commence  over  again,  and  submit  the 
same  evidence  to  another  jury, — ^wouM 
seem  to  be  the  case;  testing  the  matter 
from  the  standpoint  of  reason  and  common 
sense. 

Our  Code  of  written  law  respecting  the 
joinder  in  one  suit  of  two  or  more  causes 
of  action  possessed  by  one  person  against 
another,  connected  with  a  single  -subject  of 
action,  is  very  broad.  Yet  it  has*  its  limi- 
tations pretty  well  defined  in  the  letter  of 
the  statute,  and  further  defined  by  more 
than  half  a  century  of  administration  of  it. 

The  limitations  of  the  written  law  are 
not  so  free  from  ambiguity  but  that  the 
court,  progressively,  has  broadened  the  lit- 
eral meaning  rather  than  adhered  strictly 
thereto,  much  less  restricted  it,  ^'looking  to 
the  evils  intended  to  be  remedied,  the  ob- 
ject intended  to  be  attained,  the  effects  and 
consequences,  the  reason  and  spirit." 

Many  interferences  with  the  speedy  at- 
tainment of  justice  under  the  old  system, 
growing  out  of  arbitrary  and  technical 
rules,  were  intended  to  be  substantially,  if 
not .  entirely,  superseded  by  the  Code. 
Thereby  the  course,  from  initiation  to  final- 
ity, in  the  redress  of  wrongs,  was  intended 
to  be  as  plain,  as  simple,  as  certain,  as 
speedy,  as  complete,  and  as  economical  as 
practicable  in  the  judgment  of  tlio  wise  men 
who  framed  it.  Whether  their  broad  con- 
cept of  the  result  has  been  fully  realised 
may  admit  of  some  doubt.  If  so,  that  the 
fault  may  well  be  attributed  somewhat  to 
that    judicial    inertia    as    regards    turning 
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from  a  long  established  system,  the  creation 
of  courts,  which  made  such  turning  slow 
in  some  cases  and  only  under  coercion  ^n 
others,  could  hardly  be  gainsaid.  However, 
that  this  court  is  exceptionally  free  from 
any  just  criticism  in  that  regard,  and  tbat 
opportunity  therefor  has  been  growing  pro- 
gressively remote,  the  history  of  our  juris- 
prudence must  bear  unmistakable  evidence. 

Viewing  the  broad  subject  under  discus- 
f&ion  in  the  light  of  the  foregoing,  it  would 
Kecm  that  a  logical  way  must  exist,  per- 
mitted, if  not  commanded,  by  the  Code, — 
when  read  in  the  attitude  of  liberality, 
which  conceived  it, — for  vindicating  in  a 
Hingle  action  the  right  in  such  a  situation 
as  the  one  suggested,  whether  inferences 
from  evidence  shall  finally  locate  the  wrong, 
in  case  of  one  being  established,  within  the 
field  of  ordinary  or  that  of  gross  negligence. 
]f  there  be  such  way,  and  be  no  interfering 
adjudications,  and  yet  be  no  exact  prece- 
dent to  illustrate  it,  it  should  be  adopted, 
und  a  new  precedent  made,  vindicating 
again  judicial  competency  and  willingness 
to  efficiently  face  new  situations,  in  har- 
mony with  the  manifest  spirit  of  the  writ- 
ten law.  If  there  be  no  such  logical  way, 
the  responsibility  is  with  the  lawmaking 
power.  The  court  cannot  remedy  it.  If 
one  can  be  so  found,  looking  at  the  Code 
from  an  original  standpoint,  and  yet,  for 
want  of  previous  discovery,  the  Code  has 
been  for  a  long  period  otherwise  construed, 
then  the  adverse  adjudications  must  give 
us  pause,  and  probably  lead  uc  to  adhere 
to  establislied  things,  for  it  were  better  '*to 
bear  th<;  ills  we  have,"  and  let  the  legis- 
lature alTord  a  remedy,  than  to  judicially 
unsettle  things  so  long  established  that 
such  a  change  would  have  the  cast  of  exer- 
cise of  legislative  rather  than  of  judicial 
authority. 

Prefaced  by  the  foregoing  observations, 
we  will  briefly  refer  to  the  essentials  of  our 
judicial  Code  on  the  subject  of  actionable 
negligence,  so  as  to  bring  clearly  into  view 
the  relations  which  the  two  aspects  of  ac- 
tionable wrong  bear  to  each  other. 

The  basic  feature  of  our  system  was  es- 
tablished in  the  earlier  days  of  the  court,  as 
indicated  by  the  opinion  of  Whiton,  Ch.  J., 
in  Richards  v.  Sperry,  2  Wis.  216.  The 
minor  features  were  soon  fully  developed, 
and  there  has  been  little  or  no  change  for 
over  half  a  century  other  than  by  legisla- 
tive interference  in  exceptional  situations. 
In  the  whole,  it  forms  a  plain,  consistent, 
definite,  just  system,  one  easily  to  be  under- 
stood by  professional  minds  of  ordinary 
training,  and  one  readily  applicable,  when 
fairly  explained  by  the  trained  judicial 
mind,  by  the  ordinary  juries  of  the  country, 
to  the  various  situations  liable  tb  arise  call- 
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ing  therefor.  By  such  definite  system,  rest- 
ing on  a  broad,  sensible  foundation  and  ris- 
ing harmoniously  to  the  finality  of  minor 
details,  enabling  courts  to  be  guided,  in  the 
main,  by  principles  instead  of  mere  prece- 
dents, justice  is  capable  of  being  adminis- 
tered on  the  basis  of  law  as  a  science,  in- 
stead of  its  drifting  into  confusion  and 
taking  on  the  cast  of  results  of  arbitra- 
tion by  courts.  The  system  has  been  so  long 
established  that,  paying  due  regard  for  the 
doctrine  of  stare  decisis  as  a  binding  limi- 
tation upon  judicial  changes  of  settled  law, 
the  court  could  not  now  materially  disturb 
it  without,  in  efi'ect,  encroaching  upon  a 
field  reserved  by  the  Constitution  for  legis- 
lative  activity. 

The  basic  principle  above  referred  to  is 
that  there  are  three  degrees  of  negligence, 
viz,,  slight,  ordinary,  and  gross.  The  first 
is  "an  absence  of  that  degree  of  care  and 
vigilance  which  persons  of  extraordinary 
prudence  and  foresight  are  accustomed  to 
use."  It  .has  the  element  of  inadvertence, 
but  damaging  results  for  failure  to  abstain 
therefrom  are  damnum  absque  injuria,  while 
the  party  injured,  and  so  failing,  and  there- 
by contributing  in  a  remote  degree  to  his 
injury,  is  not  precluded  by  that  alone  from 
obtaining  judicial  redress. 

In  the  second  degree  of  negligence,  as  its 
name  signifies,  there  is  inadvertence,  in  that 
the  guilty  party,  in  the  particular  situa- 
tion, fails  to  exercise  such  care  as  the  great 
mass  of  mankind  ordinarily  exercise  under 
the  same  or  similar  circumstances.  In- 
juries to  personal  or  property  rights  of  one, 
proximately  caused  by  failure  of  another  to 
exercise  such  degree  of  care  as  regards  the 
safety  of  that  one's  rights,  are  actionable, 
he  not  being  efficiently  at  fault,  in  being 
guilty  of  some  want  of  ordinary  care  con- 
tributing to  the  injury. 

The  third  degree  of  negligence  is  gross 
negligence,  so-called.  It  has  for  its  name 
somewhat  of  a  misnomer,  in  that  the  fault 
is  not  characterized  by  inadvertence  in  the 
lexical  sense,  at  all.  As  in  the  first  and  sec- 
ond degrees,  such  element  must  be  present 
and  dominant,  in  the  third  it  must  be  ab- 
sent. The  wrong  is  characterized  by  an  ab- 
sence of  any  care  on  the  part  of  a  person 
having  a  duty  to  perform,  to  avoid  inflicting 
an  injury  to  the  personal  or  property  rights 
of  another,  by  recklessly  or  wantonly  act- 
ing or  failing  to  act  to  avoid  doing  such  in- 
jury, evincing  such  an  utter  disregard  of 
consequences  as  to  suggest  some  degree  of 
intent  to  cause  such  injury.  Various  terms 
have  been  used  to  characterize  the  mental 
state  of  the  wrongdoer  in  such  a  case,  as 
rashly,  recklessly,  wilfully,  wantonly,  and 
even  intentionally.  Early  it  was  said  that 
such  state  involves  such  disregard  of  conse- 
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quences  as  to  evince  little  short  of  actual 
intent;  that  the  latter  and  the  other  condi- 
tions so  run  together  that  no  attempt  in 
administration  should  be  made  to  separate 
them  as  regards  legal  consequences  of  a 
compensatory  nature. 

So,  the  court  long  since  came  to  treat  the 
third  degree  of  wrong  in  all  its  phases  as 
raising  such  a  strong  inference  of  malice  as 
to  be  regardable  as  either  actually  or  con- 
structively intentional,  and  to  make  no  dif- 
ference which,  so  far  as  relates  to  defenses 
and  to  recovery  of  compensatory  damages. 

The  logical  result  of  the  foregoing  major 
principle  is  that  there  are  no  subdegrees 
within  the  major  degrees  of  negligence 
known  in  our  law.  Want  of  ordinary  care 
within  the  field  of  inadvertence  is  of  no 
greater  dignity  if  considerable  than  if  lit- 
tle, so  long  as  it  is  proximate,  in  a  legal 
sense,  to  the  injury. 

Hence  follows,  logically,  the  idea  that  in 
case  of  an  injury  proximately  caused  by 
want  of  ordinary  care  on  both  sides,  how- 
ever slight  such  want  of  care  may  be  on  the 
part  of  the  injured  party,  in  the  law,  it  is 
damnum  absque  injuria.  In  other  words, 
the  doctrine  of  comparative  negligence  has 
no  place  whatever  in  our  system.  Randall 
V.  Northwestern  Teleg.  Co.  64  Wis.  140, 
41  Am.  Rep.  17,  11  N.  W.  419;  Bolin  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  108  Wis. 
333,  81  Am.  St.  Rep.  911,  84  N.  W.  446; 
Tesch  v.  Milwaukee  Electric  R.  &  Light 
Co.  108  Wis.  693,  53  L.R.A.  618,  84  N.  W. 
823. 

From  the  last  foregoing  stated  principle, 
this  other,  established  with  it,  logically  re- 
sulted: In  case  of  the  personal  or  prop- 
erty rights  of  a  person  being  injuriously 
violated,  in  the  physical  sense,  by  another, 
that  other  being  guilty  of  gross  negligence 
in  causing  such  injury,  he  is  responsible  to 
at  least  make  good  to  such  person  his  pe- 
cuniary losH  resulting  from  the  wrong,  not- 
withstanding such  person  may  have  proxi- 
mately contributed  to  produce  the  damage 
by  his  own  want  of  ordinary  care.  Here, 
as  we  see,  there  is  no  proximately  con- 
curring negligence,  in  the  sense  of  inadver- 
tence, that  element  beirg  present  in  the 
wronged  party's  conduct,  but  absent  in  that 
of  the  wrongdoer. 

It  follows  from  the  situation  stated,  that 
a  cause  of  action  sounding  in  ordinary  neg- 
ligence is  one  thing,  and  one  sounding  in 
gross  negligence  is  another.  Proof  of  the 
latter  disproves  the  former.  Pleading  of 
the  one  by  itself,  in  effect,  pleads  that  the 
other  does  not  exist.  They  are  essentially 
different,  yet  the  actual  wrong  and  the  ac- 
tual injury,  and  the  compensation  equiva- 
lent in  money,  is  the  same  whether  the 
cause  of  action  be  in  the  one  or  the  other. 
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That  suggests  that  there  can  be  but  one 
recovery  therefor,  but  one  efficient  cause  of 
action  in  the  ultimate.  The  difficulty,  as 
before  indicated,  lies,  in  the  main,  in  fair 
doubt  on  the  part  of  the  pleader  as  regards 
the  proper  inference  to  be  drawn  from  evi- 
dentiary facts.  Such  facts  may  be  entirely 
common  to  the  two  situations. 

So,  we  return  to  the  opening  inquiry. 
Why,  in  the  name  of  the  broad  beneficent 
spirit  of  the  Code,  cannot  justice  be  ren- 
dered in  a  single  action  and  upon  a  single 
trial,  according  as  the  jury  may  reason- 
ably draw  the  inference  of  fact?  If  it  can- 
not, then,  perhaps,  the  written  law  is  in- 
firm where  the  unwritten  was  not. 

If  we  could  view  the  situation  under  dis- 
cussion as  involving  two  causes  of  action  in 
the  ordinary  sense,  the  Code  provisions  gov- 
erning the  matter  are  subdivisions  1  and  3 
of  §  2647,  Stat.  1898.  The  one  permits 
joining  two  or  more  causes  of  action  arising 
out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action. 
The  other  permits  joining  two  or  more 
causes  of  action  for  "injuries  with  or  with- 
out force,  to  person  or  property."  Both 
are  subject  to  the  limitation  that  the  causes 
must  belong  to  one  class,  affect  all  the  par- 
ties, not  require  different  places  of  trial, 
and  be  stated  separately.  It  is  manifest 
without  discussion  that  the  two  causes  of 
action,  so  called,  in  the  situation  before 
us,  amply  satisfy  the  letter  of  all  those 
requirements.  Do  they  satisfy  the  real 
meaning  of  the  term  "several  causes  of  ac- 
tion" as  used  in  the  statute? 

There  is  room,  as  an  original  matter,  to 
hold  that  the  statute  contemplates  the  ex- 
istence of  causes  of  action,  each  to  redress 
a  wrong  of  some  sort,  so  far  independent  of 
the  redress  of  any  wrong  involved  in  any 
other  cause  of  action,  that  a  recovery  in  one 
will  not,  necessarily,  militate  against  a  re- 
covery at  the  same  time  in  the  other. 
Would  not  such  a  holding,  leaving  no  room 
for  exceptions,  be  construing  the  written 
law  restrictively,  contrary  to  the  ordinary 
rule  requiring  remedial  statutes  to  be  lib- 
erally construed?  If  a  restrictive,  rather 
narrow,  construction  were  necessary  to  car- 
ry  out  a  manifest  intent,  then  it  would  be 
legitimate. 

Is  there  the  manifest  intent  above  re- 
ferred to,  further  than  to  the  extent  of  ex- 
cluding from  the  scope  of  the  statute  the 
idea  of  joinability  of  two  causes  of  action 
satisfying  the  letter  of  either  subdivision 
referred  to,  in  a  case  where  the  assertion 
of  the  right  to  a  remedy  by  one  cause  of 
action  irrevocably  waives  the  right  to  re- 
dress by  any  other,  as  a  situation  affording 
the  wronged  party  opportunitv  to  sue  fo*- 
damages  on  contract,  on  the  theory  of  its 
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continued  existence,  or  rescind  and  sue  to 
recover  the  consideration  parted  with  on  the 
contract,  on  the  theory  that  it  no  longer 
exists?  Does  the  spirit  of  the  statute  clear- 
ly extend  to  a  situation  where,  instead  of 
there  being  opportunity  for  a  choice  of 
remedies  by  irrevocably  surrendering  others 
which  are  inconsistent  therewith,  there  are 
two  merely  apparent  remedies,  though  only 
one  in  fact,  such  two  not  being  inconsistent 
in  the  Tery  groundwork,  but  only  in  the 
mere  assertion  of  the  existence  of  a  partic- 
ular essential  element  in  one  negativing 
existence  of  a  particular  essential  element 
in  the  other,  the  two  being  claimed  be- 
•ause  of  uncertainty  as  to  which  is  proper? 
In  that  situation  does  the  unsuccessful  as- 
sertion of  one  preclude  claiming  the  benefit 
of  the  other? 

That  the  doctrine  of  election  does  not  ap- 
ply to  a  mere  choice  of  a  wrong  remedy  is 
familiar.  Puller- Warren  Co.  v.  Harter,  110 
Wis.  80,  63  L.R.A.  603,  84  Am.  St.  Rep.  867, 
85  N.  W.  698;  Clausen  v.  Head,  110  Wis. 
405,  410,  84  Am.  St.  Rep.  933,  85  N.  W. 
1028.  If  the  idea  that  the  intent  of  the 
statute  was  to  exclude  joining  causes  of 
action  upon  that  species  of  inconsistency, 
it  is  easy  to  see  that  it  is  inefiScient  to 
justly  respond  to  the  needs  of  such  situa- 
tions as  the  one  under  discussion  and  many 
others. 

The  inconsistency  precluding  the  joining 
of  causes  of  action,  which  we  find,  in  gen- 
eral, treated  in  the  books,  is  of  such  char- 
acter that  the  doctrine  of  fatal  election 
above  indicated  applies.  For  instance,  it 
J8  said  in  Maxwell  on  Code  Pleading  at  345 : 
"If  a  vendor  in  his  petition  seeks  to  re- 
cover a  judgment  for  the  unpaid  purchase 
money,  and  also  to  have  the  contract  can- 
celed because  of  the  failure  of  the  vendee  to 
pay  the  amount  due,  the  causes  of  action 
cannot  be  joined,  because  the  action  to  re- 
cover the  amount  due  is  an  affirmance  of  the 
contract." 

Treating  the  same  subject,  it  is  said  in 
Bliss  on  Code  Pleading  at  122,  3d  ed.: 
Causes  of  action  to  be  joined  must  not  be  in- 
consistent in  that  "one  cause  of  action,  if 
valid,  should  not  show  the  others  to  be  bad." 
The  illustrations,  however,  in  the  main,  are 
in  harmony  with  the  quotation  from  Max- 
well. The  same  is  true  of  the  treatment  of 
the  subject  by  all  text  writers,  supported  by 
substantially  all  the  illustrative  authorities. 
Remarks  by  the  way  are  found  here  and 
there  in  our  decisions  to  the  same  effect 
when  applied  to  like  situations.  Pierce  v. 
Carey,  37  Wis.  232. 

Our  Code  on  the  subject  was  adopted 
without  material  variance  from  New  York. 
Before  any  change  was  made  in  New  York, 
causes  were  there  not  joinable  if  inconsist- 
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ency  existed  of  such  nature  that  an  unquali- 
fied assertion  of  one  operated  as  an  estoppel 
to  claim  the  other.  It  is  evidently  not 
to  that  class  Andrews,  J.,  referred  in 
Krower  v.  Reynolds,  99  N.  Y.  245,  1  N.  S. 
775,  in  saying:  "A  plaintiff  may  join  in 
his  complaint  different  and  even  inconsist- 
ent causes  of  action,  provided  only  that 
they  all  belong  to  one  of  the  classes  men- 
tioned in  §  484  of  the  Code." 

The  learned  judge  overlooked  the  ma- 
terial  amendment  to  the  section  made  in 
1877.  Nothing  of  the  like  is  found  in  our 
Code.  The  amendment  added  to  the  lan- 
guage, as  to  the  necessity  for  causes  to  be- 
long to  a  single  class,  the  words,  ''that  they 
are  coosistent  with  each  other."  The  un- 
qualified remark  in  the  Krower  Case  is  ac- 
counted for  in  1  Nichols,  New  York  Prac- 
tice, 71,  note  378,  on  the  ground  that  the 
amendment  of  1877  was  overlooked.  Since 
such  amendment,  we  find  cases  condemning 
the  joining  of  two  causes  of  action,  re- 
gardless of  whether  the  mere  choice  of  one 
permanently  precludes  resorting  to  the 
other.  McClure  v.  Wison,  13  App.  Div. 
274,  43  N.  Y.  Supp.  209:  Perkins  v.  Slocum, 
82  Hun.  366,  31  X.  Y.  Supp.  474;  Barkley 
V.  Williams,  30  Misc.  687,  64  N.  Y.  Supp. 
318. 

In  the  last  case  cited  the  pleader  joined 
a  cause  of  action  for  inadvertent  misconduct 
with  one  for  wilful  misconduct  growing 
out  of  the  san  "*  transaction.  Under  the 
former  plaintiff  was  entitled  to  actual  dam- 
ages only,  while  under  the  latter  he  was 
entitled,  by  force  of  a  statute,  to  treble 
damages.  This  case  fits  pretty  squarely 
the  subject  under  discussion,  independently 
of  the  change  in  the  New  York  Code  and 
the  fact  that  one  of  the  causes  of  action 
was  treated  as  on  contract  and  the  other  as 
sounding  in  tort,  wliile,  in  the  situation 
to  be  solved  here,  both  causes  of  action 
are  of  a  tortious  character.  It  is  plain 
that  the  New  York  court,  independently  of 
other  reasons,  held  the  two  causes  not  join- 
able  because  of  the  express  statutory  re- 
quirement for  consistency.  Absence  of  any 
such  express  requirement  from  our  Code 
gives  rise  to  a  strong  inference  that  mere 
inconsistency  in  stating  causes  of  the  same 
class  to  redress  a  simple  injury,  the  as- 
sertion of  neither,  in  case  of  its  not  being 
the  right  one,  necessarily  precluding  resort 
to  the  other,  the  two  in  conjunction  only 
contemplating  a  single  satisfaction  and  to 
the  same  degree  as  regards  compensable 
loss,  does  not  militate  against  the  statute 
being  given  effect  in  its  letter. 

The  inference  above  suggested  is  quite  ef- 
ficiently emphasized  by  the  early  case  of 
Whitney  v.  Chicago  A  N.  W.  R.  Co.  27  Wis. 
327,    and    the    recent    case    of    Schultz    ▼• 
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Kosbab,  125  Wis.  157,  103  N.  W.  237.  In 
eax;h  there  were  two  or  more  causes  of  ac- 
tion contemplating  only  a  single  satisfac- 
tion for  a  single  wrong,  it  being  evident 
that  the  pleader  stated  his  case  in  the 
double  aspect  because  of  not  knowing,  satis- 
factorily, upon  what  precise  theory  the 
evidence  might  entitle  him  to  redress. 

In  both  cases  it  was  claimed  that  the 
causes  of  action  were  not  joinable,  because 
inconsistent  with  each  other.  In  the  first 
error  was  assigned  because  plaintiff  was 
not  required  to  choose  one  of  the  theories 
presented,  and  abandon  the  rest.  This  court 
said,  in  effect:  It  might  be  difficult  to  tell 
in  advance  precisely  upon  what  theory  of 
the  situation  the  loss  claimed  was  recover- 
able. Of  course,  plaintiff  was  entitled  to  re- 
cover on  whichever  of  the  two  theories  of 
right  thereto  the  evidence  might  warrant. 
In  general,  the  Code  requires  a  plaintiff  to 
take  a  stand  upon  the  cause  of  action  he  ex- 
pects to  recover  on.  But  it  is  not  always 
possible  for  a  party  to  determine  the  exact 
ground  of  liability.  In  such  circumstances, 
the  defendant  not  being  prejudiced  for  want 
of  information  regarding  the  injury  to  be 
redressed,  there  is  no  substantial  reason 
why  two  apparent  theories  cannot,  plain- 
tiff acting  in  good  faith,  be  joined  up  to 
such  time  as  all  reasonable  uncertainty  dis- 
appears as  to  which  theory  or  cause  of  ac- 
tion is  the  correct  one.  A  complainant 
should  not  be  precluded  from  presenting 
both  of  the  somewhat  inconsistent  causes 
for  adjudication,  so  long  as  he  has  reason- 
able ground  for  not  waiving  either. 

Obviously,  those  remarks  can  only  apply 
to  two  causes  of  action  belonging  to  the 
same  class,  where  the  claim  under  one  does 
not  necessarily  w^aive,  permanently,  all 
right  under  the  other;  the  situation  where 
there  are  two  remedies  in  fact,  not  merely 
two  claimed  remedies,  the  unsuccessful  pur- 
suit of  one  not  being  prejudicial  to  resort- 
ing to  the  other.  Fuller- Warren  Co.  v. 
Hartei,  supra,  supports  this. 

Doubtless,  the  learned  trial  court  con- 
cluded that  the  logic  of  our  judicial  Code, 
making  a  cause  of  action  for  recovery  on 
the  ground  of  gross  negligence  substantially 
different  from  one  to  recover  on  the  ground 
of  ordinary  negligence  (want  of  ordinary 
care),  requires  the  complainant  to  take  a 
stand  upon  one  theory  .or  the  other.  Wheth- 
er it  was  thought  a  plaintiff  shall  be  com- 
pelled to  abandon  one  of  his  causes  of  ac- 
tion permanently,  or  for  the  purposes  of 
the  case,  and  only  finally,  in  case  of  a  re- 
covery on  the  other,  is  not  clear. 

There  is  no  precedent  in  our  decisions  to 
precisely  fit  the  situation  here,  while  there 
are  several  decisions,  as  we  shall  see,  that 
might  fairly  have  led  the  learned  judge  to 
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conclude  as  he  did.  The  difficulties  of  the 
situation  were  such  that  the  reasoning  in 
this  opinion  and  the  conclusion  reached  mre 
not  pregnant  with  any  reflection  upon  the 
administration  in  the  court  below. 

In  McClellan  v.  Chippewa  Valley  Electric 
R.  Co.  110  Wis.  326,  85  N.  W.  1018,  in  har- 
mony with  the  established  principles  of 
negligence  law  before  mentioned,  it  was  de- 
cided that  there  is  such  a  definite  distinc- 
tion between  a  cause  of  action  grounded  on 
want  of  ordinary  care  and  one  grounded  on 
the  degree  of  wrong  called  gross  negligence, 
that  evidence  tending  to  prove  the  latter  is 
not  admissible  under  a  complaint  charging 
only  the  former,  because,  said  the  court 
''the  defendant  is  entitled  to  know  what  the 
cause  of  action  is  upon  which  the  plaintiff 
relies."  It  was  not  intended  thereby  to 
declare  that  it  is  incumbent  on  the  plain- 
tiff to  make  a  binding  choice  of  remedies 
for  his  injury  where  he  cannot  safely  do  so, 
and  the  defendant  would  not  be  prejudiced 
by  a  failure  in  that  regard.  Of  course,  a 
defendant  might  be  prejudiced  by  plaintiff 
presenting  one  cause  of  action,  as  if  be  re- 
lied on  that  alone,  and  then  being  allowed 
to  recover  on  another. 

In  Wison  v.  Chippewa  Valley  Electric 
R.  Co.  120  Wis.  636,  66  L.R.A.  912,  98  X. 
W.  536,  the  court,  consistently  with  the 
foregoing,  held  that  if  a  plaintiff  seeks  to 
recover  on  a  complaint  charging  gross  neg- 
ligence alone,  he  cannot  recover  on  the 
ground  of  failure  of  defendant  to  exercise 
ordinary  care. 

In  Turtenwald  v.  Wisconsin  Lakes  Toe  k 
Cartage  Co.  121  Wis.  65,  98  N.  W.  948,  the 
pleader,  in  the  charging  clause  of  his  com- 
plaint, used  language  appropriate  to  guilt 
of  the  defendant  of  failure  to  use  ordinary' 
care  and  guilt  of  gross  negligence  as  well. 
There  was  a  nonsuit.  The  court  treated 
the  complaint  as  open  to  a  motion  for  in- 
definiteness  in  that  the  two  causes  of  ac- 
tion were  so  confused  as  not  to  convey  any 
clear  idea  of  the  nature  pf  plaintifTs  claim. 
Viewing  the  pleading  as  if  the  intent  of 
the  pleader  was  to  charge  gross  negligence, 
the  nonsuit  complained  of  was  held  sus- 
tainable upon  two  grounds,  one  being  that 
there  was  no  evidence  of  that  degree  of 
wrong.  Viewing  the  pleading  as  if  the 
pleader  intended  to  charge  ordinary  negli- 
gence only,  it  was  held  that  the  nonsuit 
was  improperly  granted  as  there  was  evi- 
dence tending  to  establish  actionable  wrong 
of  that  character.  It  being  manifest  from 
the  record  that  the  parties  and  the  court 
on  the  trial  treated  the  pleading  as  char- 
ging want  of  ordinary  care,  and  that  it 
would  reasonably  bear  that  construction, 
the  indefiniteness  was  thought  to  have  been 
eliminated  by  practical  construction,  so  the 
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judgment  was  reversed  for  error  in  grant- 
ing the  nonsuit,  there  being  some  evidence 
tending  to  establish  the  cause  of  action  so 
read  out  of  the  complaint. 

In  Rideout  v.  Winnebago  Traction  Co.  123 
Wis.  297,  69  L.R.A.  601,  101  N.  W.  672, 
the  same  subject  came  up  in  a  little  different 
wav.  The  complaint  charged  the  two  de- 
grees of  wrong,  confusing  them  together. 
On  the  trial  it  was  claimed  on  behalf  of 
plaintiff,  the  intention  was  to  charge  gross 
negligence  only.  Evidence  was  introduced 
which  might  tend  to  support  such  charge 
or  the  milder  degree  of  wrong.  The  court 
refused  to  adopt  plaintiff's  view  of  his 
pleading,  and  submitted  the  case  to  the 
jury  in  both  aspects,  resulting  in  a  verdict 
in  favor  of  plaintiff  on  both.  On  appeal 
it  was  held  bad  for  inconsistency;  that 
there  was,  in  effect,  a  finding  that  defend- 
ant was,  and  that  it  was  not,  guilty  of 
each  of  the  charges  of  misconduct.  The 
cause  was  reversed,  and  remanded  for  a 
new  trial  on  the  charge  of  gross  negligence 
as  the  only  one  contained  in  the  complaint. 
Haverlund  v.  Chicago,  St.  P.  M.  k,  O.  R. 
Co.  143  Wis.  415,  128  N.  W.  273,  took  the 
same  course. 

Thus  it  will  be  seen,  as  follows:  (1)  If 
a  cause  of  action  for  gross  negligence  only 
be  pleaded,  the  plaintiff  cannot  properly 
recover  on  the  ground  of  failure  of  defend- 
ant to  exercise  ordinary  care,  because  the  two 
aspects  involve  two  causes  of  action  so  es- 
sentially different  from  each  other  that,  if 
one  results  in  a  particular  actionable  in- 
jury, the  other  cannot.  (2)  For  the  same 
reason  if  a  person  alleges  against  another 
only  failure  to  exercise  ordinary  care  proxi- 
mately causing  an  actionable  injury,  he 
cannot  properly  recover  on  the  ground  of 
gross  negligence.  (3)  For  the  same  rea- 
son if  a  person  alleges  against  anotlier  both 
forms  of  misconduct,  confusing  them  to- 
gether,  as  if  one  includes  the  other  and 
characterizes  the  same  act,  and  the  case 
is  dismissed  on  the  merits  for  want  of 
evidence  to  warrant  a  recoverv,  when  there 
is,  in  fact,  evidence  to  warrant  a  recovery 
on  one  of  the  grounds  of  actionable  wrong, 
and  the  complaint  will  admit,  reasonably,  of 
a  construction  charging  such  wrong,  there 
should  be  a  new  trial  upon  such  charge 
alone.  (4)  In  case  of  a  charge  in  the 
manner  aforesaid,  the  complaint  indicating 
that  the  pleader  did  not  intend  to  present 
but  one  cause  of  action,  the  pleading  is 
open  to  a  motion  to  make  more  definite  and 
certain,  or  to  a  motion  that  plaintiff  be 
required  to  elect  upon  which  phase  of  ac- 
tionable wrong  he  proposes  to  stand,  and, 
if  the  court  treats  the  case  as  if  both 
phases  of  actionable  wrong  can  character- 
ize the  same  act,  submitting  the  clause  on 
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such  theory,  resulting  in  a  verdict  condemn- 
ing defendant  accordingly,  the  verdict  will 
not  support  a  judgment,  because  the  find- 
ing in  plaintiff's  favor  on  one  charge,  by 
necessary  implication,  finds  in  defendant's 
favor  on  the  other. 

We  perceive  no  reason  for  departing  from 
anything  decided  in  the  cases  referred  to. 
They  do  not  militiate  against  both  causes  of 
actionable  wrong  being  stated  in  the  same 
complaint,  if  stated  separately,  substantial- 
ly eliminating  indefiniteness  as  to  plain- 
tiff's position  by  indicating  clearly  that  he 
does  not  know  precisely  the  phrase  of  ac- 
tionable wrong  the  evidence  and  inferences 
therefrom  will  disclose,  and  that  therefore 
he  proposes  to  challenge  defendant  on  both, 
and  recover  on  the  one  actually  possessed, 
but  not  on  the  other.  It  follows  from  the 
fact  that  the  two  causes  of  action  belong 
to  the  same  class,  satisfy  in  all  respectn 
the  letter  of  the  statute  respecting  the 
joinder  of  causes  of  action,  and  are  not  in- 
consistent in  that  claiming  the  benefit  of 
one  necessarily  waives  the  other.  They 
are  only  inconsistent  in  that,  though  one, 
for  precautionary  purposes,  claim  the  bene- 
fit of  both,  he  can  have,  in  the  ultimate,  the 
benefit  of  but  one,  and  not  that  one  except 
upon  a  verdict  definitely  and  consistently 
finding  the  facts. 

The  foregoing  answers  the  propositions 
stated  for  decision  in  the  opening  lines  of 
this  opinion.  It  vindicates  the  letter  and 
likewise  the  spirit,  before  referred  to,  of 
the  Code.  It  regards  every  phase  of  our 
judicial  Code  of  negligence  law,  as  the 
same,  without  material  change,  has  stood 
the  test  of  more  than  half  a  century  of  ad- 
ministration, and  vindicates  and  harmo- 
nizes all  the  holdings  of  the  court  relating 
to  the  s\ibject  under  discussion,  leading 
logically  to  a  decision  in  this  case  that  the 
trial  court  erred  in  requiring  plaintiff  to 
stand  upon  one  of  his  definitely  stated 
causes  of  action,  abandoning  the  other,  and 
erred  in  dismissing  the  cases  for  noncom- 
pliance with  such  requirement. 

There  need  be  no  difficulty  in  administer- 
ing the  law  as  here  declared.  There  is  no 
striking  novelty  in  the  matter:  The  writ- 
ten and  the  unwritten  law  and  natural  jus- 
tice as  regards  both  parties  to  such  a  con- 
troversy permit  the  settlement  of  such,  as 
to  the  liability  for  one  wrong  in  one  ac- 
tion. If  it  were  true  that  a  plaintiff  not 
knowing  precisely  the  cause  of  actionable 
personal  injury  he  wjU  be  able  to  establish 
to  the  satisfaction  of  a  jury,  though  con- 
vinced that  he  will  be  able  to  establish  one, 
must  permanently  abandon  one  in  order  to 
pursue  an  action  on  either,  or  even  aban- 
don one  pending  a  final  adjudication  upon 
the  other,  rendering  two  actions  and  two 
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trials  possibly  necessary  to  a  final  deter- 
mination of  the  matter,  there  would  exist 
a  most  grievous  infirmity  in  our  system  of 
administering  justice.  An  infirmity  which 
the  fathers  of  the  Code  evidently  intended 
should  not  exist.  An  infirmity  which  the 
court  should  not  ingraft  upon  it,  nor  read 
out  of  it,  by  construction,  if  that  can  be 
reasonably  avoided. 

Doubtless,  in  submitting  a  case  to  the 
jury  on  such  a  pleading  as  we  have  here, 
there  being  evidence  giving  rise  to  conflict- 
ing reasonable  inferences  as  to  only  one  of 
the  causes  of  action,  the  other  should  be 
taken  from  the  jury,  and,  there  being  evi- 
dence giving  rise  to  such  inferences  as  to 
whether  the  wrong,  if  perpetrated,  hap- 
pened through  unavoidable  inadvertence, 
or  through  intent,  constructive  or  actual, 
the  court  should  submit  the  cause  with  such 
clear  statement  of  the  law  as  to  guard 
against  the  jury  rendering  a  contradictory 
verdict. 

If  the  practice  in  foreign  jurisdictions 
under  a  Code  and  judicial  system  like  ours 
were  found  not  to  be  in  strict  harmony 
with  the  conclusion  we  have  reached,  it 
would  not  lead  to  a  different  result.  The 
practice  is  largely  of  judicial  creation,  even 
where  based  on  written  law.  So,  difl'eren- 
ces,  more  or  less  significant,  arc  liable  to 
grow  up  from  the  varying  attitudes  of 
courts  in  the  construction  of  statutes,  and 
in  respect  to  what  is  expedient  ivhere  that 
field  of  activity  is  open  to  them,  as  it  is 
iti  great  measure  on  matters  of  mere  pro- 
cedure. The  Authorities  elsewhere  under 
a  'system  similar  to  ours,  so  far  as  they 
touch  the  subject  definitely,  are  in  harmony 
with  our  conclusion.  We  w^ill  only  refer 
to  the  following  few  of  them :  Indiana,  B.  & 
W.  R.  Co.  V.  Burdge,  94  Ind.  46}  Pennsj'l- 
v«iia  Co.  V.  Smith,  98  Ind.  42;  Indiana,  B. 
&  W.  R.  Co.  V.  Overton,  117  Ind.  253,  20  N. 
E.  147;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Miller,  149  Ind.  490,  609,  49  N.  E.  445; 
Highland  Ave.  &  Belt  R.  Co.  v.  Winn,  93 
Ala.  306,  9  So.  509;  Kansas  City,  M.  & 
B.  R.  Co.  V.  Crocker,  95  Ala.  412,  433,  11 
So.  262;  Louisville  &  N.  R.  Co.  v.  Hurt, 
101  Ala.  34,  13  So.  130;  Louisville  &  N.  R. 
Co.  V.  Markee,  103  Ala.  360,  171,  49  Am.  St. 
Rep.  21,  16  So.  511;  Shearm.  &  Redf.  Neg. 
6th  ed.  §  7. 

In  Indiana,  B.  &  W.  R.  Co.  v.  Overton, 
117  Ind.  253,  20  N.  E.  147,  the  court  stated 
the  matter  thus:  "A  party  cannot  frame 
a  single  paragraph  of  complaint  in  such 
manner  as  to  be  entitled  to  recover  either 
for  an  intentional  or  negligent  injury,  as  the 
fact  may  appear.  The  plaintiff  having  elect- 
ed to  sue  for  an  injury  intentionally  and* 
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wilfully  committed,  he  must  stand  by  that 
theory,  and  cannot,  without  other  plead- 
ings, shift  his  ground,  and  recover  upon  the 
theory  that  the  defendant  was  negligent.*^ 

In  Louisville  A.  X.  R.  Co.  v.  Markee,  103 
Ala.  160,  171,  49  Am.  St.  Rep.  21,  15  So. 
511,  the  court  met  the  question  mora  def- 
initely, thus:  "A  declaration  or  oomplaJnt 
may  in  one  count  aver  simple  negligence,  in 
another  wilful  and  intentional  wrong,  and 
proper  issues  may  be  made  up  under  the 
pleas  to  each  count;  or,  if  the  complaint 
charged  either  the  one  or  the  other,  and 
the  proof  was  such  as  to  require  an  amend- 
ment of  the  pleadings  by  adding  a  new 
count,  this  should  be  allowed,  and  a  plea  to 
the  complaint  as  amended  filed.  Justice 
might  require  a  continuance  under  some  eir- 
ctmistances,  but  the  question  of  a  contin- 
uance to  prevent  injustice  or  undue  ad- 
vantage would  depend  greatly  upon  the 
circumstances  of  each  case." 

The  subject  is  treated  at  some  length 
in  Pom.  Code  Rem.  4th  ed.  §  467,  Whitney 
V.  Chicago  &  N.  W.  R.  Co.  27  Wis.  327, 
being  cited  as  the  leading  authority,  fol- 
lowed by  many  others.  The  general  idea  is 
that  where  there  is  but  a  single  demand. 
the  plaintiff  may,  acting  reasonably,  join 
in  his  complaint  two  counts  for  the  purpose 
of  redressing  the  matter,  stating  each  count 
in  the  form  of  a  distinct  cause  of  action, 
and  so  that  they  differ  from  each  other  so 
far  as  necessary  to  meet  the  two  aspects  of 
the  situation  from  the  plaintiff's  view 
point. 

We  do  not  overlook  the  fact  that  it  is 
given  in  Shearman  &  Rcdfield  on  Negligence 
that  where  the  facts  of  a  case  like  this  are 
of  doubtful  construction,  and  plaintiflT,  by 
not  understanding  his  case,  has  predicated 
it  on  the  wrong  theory  of  actionable  mis- 
conduct, he  may  amend  and  stand  on  the 
right  one,  keeping  in  mind  that  the  final 
choice  will  necessarily  be  binding  so  as 
to  waive  anv  other  cause  of  action.  If 
the  writer  intended  by  that  to  say  that 
the  party,  when  the  facts  of  his  case  are 
susceptible  of  a  double  construction,  cannot, 
under  any  circumstances,  have  it  submitted 
to  the  jury  to  draw  the  proper  inference, 
he  confuses  the  matter  with  those  situations 
where  the  doctrine  of  election,  strictly  so 
called,  applies,  and  the  courts  cited  do  not 
bear  out  the  text,  as  has  been  seen. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 

Timlin,  J.:  I  concur  in  the  resalt 
reached  in  this  case. 
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(—  Ky.  — ,  130  S.  W.  906.) 

Note  —  corporation  —  debt  of  president 
—  bona  flde  holder. 

1.  One  taking  the  note  of  a  corporation, 
executed  by  its  president  to  his  own  order, 
and  used  in  payment  of  his  individual  debt, 
is  not  a  bona  fide  holder,  and  cannot  en- 
force it  against  the  corporation. 

Corporation  —  invalid  act  of  officer  -» 
ratification. 

2.  The  consent  by  a  majority  of  the  di- 
rectors of  a  corporation  to  the  execution 
by    its   president  of   a   corporate   note   in 

Note.  —  Right  of  one  voho  takes  eont» 
mereial  paper  of  corporation  in  pay» 
ment  of,  or  secnirity  for,  an  individ" 
tuU  debt  of  officer. 

As  implied  in  its  title,  this  note  is  eon- 
fined  to  cases  where  the  holder  of  the  paper 
took  it  with  actual  notice  that  it  was  being 
used  for  the  individual  purposes  of  the 
officer,  though  withont  actual  knowledge 
that  it  had  had  no  valid  inception  in  his 
hands  before  his  attempted  use  of  it.  The 
rights  of  subsequent  holders,  not  having 
actual  notice  that  the  paper  was  used  for 
such  purposes,  are  not  within  the  scope 
of  the  note.  (See,  on  that  subject,  note  to 
Mee  V.  Carlson,  29  L.R.A.(N.S.)  351.) 

Where  an  officer  of  a  corporation  makes 
its  commercial  paper  payable  to  his  own 
order,  signs  it  as  such  officer,  and  trans- 
fers it  in  payment  of  an  individual  debt, 
it  is  held  m  Ken  yon  Realty  Co.  v.  Na- 
tional Deposit  Bank  that  the  transferee 
is  not  a  bona  fide  purchaser  tliereof  with- 
out notice,  since  the  facts  appearing  on  the 
face  of  the  paper  are  sufficient  to  put  Iiim 
on  inquiry  as  to  its  ownership.  To  the 
same  effect  are  Lee  v.  Smith,  84  Mo.  304, 
54  Am.  Rep.  101;  Stough  v.  Ponea  Mill  Co. 
54  Neb.  500,  74  N.  W.  868;  Randall  v. 
Rhode  Island  Lumber  Co.  20  R.  I.  625,  40 
Atl.  763;  Wisconsin  Yearly  Meeting  v. 
Babler,  116  Wis.  289,  91  N.  W.  678;  Gale 
V.  Chase  Nat.  Bank,  43  C.  C.  A.  498,  104 
Fed.  216,  judgment  affirmed  in  46  C.  C.  A. 
683,  108  Fed.  987  (reversed  on  improper 
instruction  in  188  U.  S.  557,  47  L.  ed.  594, 
23  Sup.  Ct.  Rep.  372). 

In  Capital  City  Brick  Co.  v.  Jackson,  2 
Ga.  App.  771,  59  8.  E.  92,  the  court,  after 
reviewing  a  number  of  decisions  in  support 
of  this  holding,  said:  "The  law  must  be 
as  herein  contended;  else,  corporations 
would  be  at  the  mercy  of  dishonest  officials, 
and  Tk)sitions  of  corporate  trust  would  be 
prostituted  to  private  gain,  and  corporate 
property  be  exhausted  in  payment  of  per- 
sonal debts.  A  bona  fide  holder  of  a  prom- 
issory note  executed  by  an  officer  in  the 
name  of  the  corporation,  and  payable  to 
the  officer  executing  it,  as  an  individual, 
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satisfaction  of  his  individual  deht  will  not 
bind  the  corporation  if  they  were  enually 
bound  with  him  for  the  debt,  in  wliicn  tho 
company  was  not  interested. 

Same  —  ratification. 

3.  Directors  of  a  corporation  who  have 
no  power  to  consent  to  the  use  of  its  funds 
for  the  satisfaction  of  their  individual  debt 
have  no  power  to  ratify  such  use  after  it 
has  been  attempted  by  the  negotiation  of  a 
corporation  note  by  its  president. 

Same  —  knowledge  of  stockholders. 

4.  The  mere  knowledge  on  the  part  of 
stockholders  of  a  corporation  that  a  bank 
holds  its  note  does  not  efl'ect  a  ratification, 
where  the  note  was  executed  by  the  presi- 
dent without  authority,  in  satisfaction  of 
his  individual  debt. 

(October  6,  1910.) 

in  legal  contemplation  cannot  exist.  The 
person  and  the  subject  are  in  positive  con* 
tradiction."  In  the  same  opinion  it  was 
also  said:  "A  promissory  note  executed  in 
the  name  of  the  corporation  by  its  presi- 
dent, in  the  ordinary  course  of  business, 
and  taken  by  one  not  connected  with  the 
corporation,  may  carry  with  it  the  presump- 
tion that  it  was  issued  for  corporate  pur- 
poses and  under  lawful  authority;  but  a 
note  executed  in  the  name  of  the  corpora* 
tion  by  its  president,  payable  to  himself  as 
an  individual,  is  accompanied  by  no  such 
presumption.  On  the  contrary,  this  fact 
raises  the  presumption  that  .such  note  is 
not  the  authorized  act  of  the  corporation, 
and  is  itself  notice  that  it  is  without  the 
scope  of  his  general  power  as  such  official. 
Such  a  note  is  a  danger  signal,  which  the 
discounter  or  purchaser  disregards  at  his 
peril.  In  the  language  of  Lord  Den  man, 
'it  bears  its  death  wound  on  its  face.'  ** 

And  in  Ward  v.  City  Trust  Co.  192  N.  Y. 
61,  84  N.  E.  685,  reversing  117  App.  Div. 
130.  102  N.  Y.  Supp.  50,  Mr.  Justice  Vann 
said:  "The  purpose  of  the  law  in  exacting 
inquiry  under  such  circumstances  is  to  see 
whether  the  apparent  situation  is  tlie  actual 
situation;  or,  in  other  words,  to  learn 
whether  facts  exist  to  rebut  the  presump- 
tion. The  object  is  not  to  discover  nega- 
tive facts,  or  such  as  would  not  arouse  sus- 
picion, but  positive  facts  which  would  allay 
the  suspicion  already  aroused." 

The  supreme  court  of  Orec^on  in  Saylor 
V.  Commonwealth  Bkg.  Co.  38  Or.  204,  62 
Pac.  652,  went  to  the  extreme  limit  in  sup- 
port of  the  rule  as  announced  supra.  In 
that  case  the  president  and  secretary  ex- 
ecuted and  delivered  to  the  president  indi- 
vidually a  promissory  note  of  the  corpora- 
tion, which  was  transferred  by  the  president 
to  a  private  creditor,  who  indorsed  it  to 
the  plaintiff.  A  default  judgment  was  sub- 
sequently rendered  on  it  against  the  cor- 
poration, after  service  on  the  president.  In 
an  attack  on  the  validity  of  this  judgment, 
the  court  held  that  the  note  was  prima 
facie  fraudulent,  and  that  the  judgment 
thereon  was  no  better  than  the  note. 

In  Kipp  V.  Smith,  137  Wis.  234,  118  N. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Daviess  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  certain  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watkins  &  Birkhead,  for  ap- 
pellant: 

The  purchaser  of  negotiable  paper  issued 
in  the  name  of  a  corporation  by  one  who 
professes  to  act  as  agent  for  the  corpora- 
tion takes  the  paper  at  his  peril  as  to  the 
authority  of  the  agent,  unless  the  agent 
acted  within  the  scope  of  his  general  au- 
thority in  issuing  the  paper,  and  the  pur- 
chaser had  no  notice,  either  of  the  fact 
that  he  acted  wrongfully  in  the  particular 
case,  or  of  any  fact  sufficient  to  put  him  on 
inquiry   as   to   that   matter. 

Chemical  Nat.  Bank  v.  Wagner,  93  Ky. 
525,  40  Am.  St.  Rep.  206,  20  S.  W.  535; 


Trapp  V.  Fidelity  Nat.  Bank,  101  Ky. 
485,  41  S.  W.  577,  43  S.  W.  470. 

Notes  issued  in  the  name  of  a  corpora- 
tion, which  show  upon  their  face  that  they 
were  issued  by  the  payee  as  agent  of  the 
corporation,  are  prima  facie  void  at  the  op- 
tion of  the  corporation,  and  holders  cansot 
recover  upon  them  unless  they  can  show 
that  the  company,  by  its  superior  officer,  au- 
thorized so  to  do,  or  by  its  board  of  diree^ 
tors,  with  like  authority,  authorized  the 
agent  thus  to  issue  the  notes.    Ibid. 

Messrs.  liVelr  A  Weir  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court ; 

On  September  29,  1903,  H.  K.  Cole,  de- 
siring to  borrow  $2,250  from  the  National 
Deposit  Bank  of  Owensboro,  Kentucky,  exe- 
cuted a  note  for  that  sum,  payable  in  four 
months  to  the  order  of  James  H.  Parriab, 


W.  848,  the  court  merely  suggested,  with- 
out deciding,  this  question:  ''Can  a  person 
be  said  to  be  a  holder  in  due  course  who, 
without  inquiry,  takes  from  an  officer  of 
a  corporation,  in  payment  of  a  private  debt, 
a  negotiable  note  which  appears  on  its  face 
to  be  the  property  of  the  corporation?  In 
•order  to  be  a  holder  in  due  course  he  must 
take  it  'in  the  usual  course  of  business.' 
Is  suc>*  a  transaction  in  the  usual  course 
of  business,  in  view  of  the  principle  that 
one  who  tal^es  in  payment  of  a  private 
•debt  the  promissory  note  of  a  corporation, 
executed  by  the  debtor  as  an  .officer  of  the 
corporation,  is  charged  with  notice  of  any 
fraud  or  irregularity  that  may  exist  in  its 
execution?" — citing  Hiawatha  Iron  Co.  v. 
John  Strange  Paper  Co.  106  Wis.  Ill,  81 
N.  W.  1034. 

But  one  who  purchases  negotiable  paper 
under  circumstances  throwing  upon  him  the 
•duty  of  making  inquiry  as  to  its  validity 
assumes  no  greater  risk  by  his  failure  to 
inquire  than  the  burden  of  proving  that  the 
facts  which  he  could  have  discovered,  had 
lie  inquired,  would  have  protected  him. 
Thus,  in  Wilson  v.  Metropolitan  Elev.  R. 
€o.  120  N.  Y.  145,  17  Am.  St.  Rep.  625, 
24  N.  E.  384,  while  it  appeared  that  a  note 
'was  drawn  by  the  defendants'  president, 
payable  to  the  order  of  the  corporation, 
and  indorsed  by  him  as  president  and  indi- 
vidually, it  was  conceded  that  the  president 
was  using  the  note  for  his  individual  bene- 
fit, to  the  knowledge  of  the  plaintiff;  and 
-though  the  rule  as  stated  at  the  beginning 
•of  this  note  was  pointedly  recognized,  since 
it  appeared  that  an  inquiry  would  have 
disclosed  a  state  of  facts  showing  the  presi- 
dent was  authorized  so  to  use  it,  the  de- 
-fendant  was  held  liable. 

Nor  is  one  a  bona  fide  holder  for  value 
where  he  takes  such  paper  as  collateral 
security  for  a  personal  loan.  Park  Hotel 
Co.  y.  Fourth  Nat.  Bank,  30  C.  C.  A.  409, 
58  U.  S.  App.  674,  86  Fed.  742.  In  West 
St.  Louis  Sav.  Bank  v.  Shawnee  County 
Bank  (West  St.  Louis  Sav.  Bank  v.  Par- 
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malee)  95  U.  S.  557,.  24  L.  ed.  490,  where 
the  cashier  of  a  bank  made  his  own  note 
payable  to  the  order  of  the  bank,  indorsed 
his  official  signature  upon  it,  and  borrowed 
money  of  one  whom  he  .told  that  he  in- 
tended to  use  it  to  pay  for  some  stock 
which  he  had  purchased  from  the  bank,  the 
court  held  there  could  be  no  recovery,  be- 
cause '*the  very  form  of  the  paper  itself 
carries  notice  to  a  purchaser  of  a  posaible 
want  of  power  to  make  the  indorsement, 
and  is  sufficient  to  put  him  on  his  guard. 
If  he  fails  to  avail  himself  of  the  notice. 
and  obtain  the  information  which  is  thud 
suggested  to  him,  it  is  his  own  fault,  and 
as  against  an  innocent  party  he  must  bear 
the  loss." 

But  in  Doe  v.  Northwestern  Coai  k 
Transp.  Co.  78  Fed.  62,  where  the  notes 
were  for  large  sums,  and  were  made  pay- 
able to  the  president  of  the  corporation, 
and  used  by  him  to  secure  his  individual 
debt,  it  was  held  that  while  such  facts  were 
sufficient  "to  put  an  ordinarily  prudent  per- 
son upon  inquiry  to  ascertain  the  ante- 
cedent facts,  and  the  failure  to  make  such 
inquiry  even  amounts  to  grcjs  negligence.** 
yet  in  the  Federal  courts  '*the  proof  must 
go  further,  and  show  that  he  had  at  the 
time  of  the  transfer  knowledge  of  facts 
that  would  impeach  the  title  as  between 
the  antecedent  parties  to  the  note,  or 
knowledge  of  such  facts  that  his  abstention 
from  further  inquiry  will  be  tantamount 
to  a  wilful  closing  of  the  eyes  to  the 
means  of  knowledge  which  he  knows  are 
available,  and  therefore  presumptive  evi* 
dence  of  bad  fnith  upon  his  part."  And  so 
it  was  hold  that  since  it  was  clear  that  the 
purchaser  did  not  wilfully  abstain  from 
making  inquiry  from  the  fear  that  he  would 
discover  facts  which  might  impeach  the 
validity  of  the  notes,  he  was  to  be  roirded 
as  a  bona  fide  holder.  And  apparently  to 
the  same  effect,  see  National  Bank  T. 
Young,  41  N.  J.  Eq.  531,  7  Atl.  488. 

Of  course,  where  the  paper  is  drawn  by 
the  officer  directly  to. the  order  of  an  indi- 
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-which  was  indorsed  by  Parrish  and  dis- 
counted by  the  bank.  The  note  was  re- 
newed from  time  to  time  at  maturity,  Cole 
paying  the  interest  until  September  9,  1905, 
when  he  paid  $250  of  the  principal,  and  de- 
livered to  the  bank  a  note  of  the  Kenyon 
Realty  Company,  signed  by  himself  as  the 
president  of  the  company,  and  payable  to  his 
order.  The  note  was  indorsed  by  Parrish 
and  forty-five  shares  of  stock  in  the  Ken- 
yon Realty  Company,  held  by  Cole,  were 
placed  as  collateral  on  the  note.  The  bank 
accepted  the  note  of  the  Kenyon  Realty 
Company  in  satisfaction  of  the  debt  which 
it  held  against  Cole.  This  note  was  re- 
newed from  time  to  time,  Cole  paying  the 
interest  by  a  check  of  the  Kenyon  Realty 
Company  at  each  renewal  of  the  note,  and 
charging  the  amount  of  the  check  to  his  per- 
sonal'account.  Finally  Cole  failed,  and  this 
suit  was  brought  by  the  bank  against  the 


Kenyon  Realty  Company  to  recover  on  the 
last  renewal  note.  The  company,  when  sued 
by  the  bank  on  the  note,  defended  upon  the 
ground  that  it  owed  Cole  nothing;  but,  on 
the  contrary,  he  was  in  debt  to  it,  and  had 
no  authority  as  president  to  execute  its  note 
to  himself  to  pay  his  own  debt.  At  the  con- 
clusion of  the  evidence,  which  showed  the 
facts  above  stated,  the  court  refused  to  in- 
struct the  jury  peremptorily  to  find  for  the 
defendant,  and  gave  the  jury  instructions 
under  which  they  found  for  the  plaintiff. 
The  defendant  appeals. 

There  is  no  contradiction  in  the  evidence 
as  to  the  facts,  and  so  the  first  question 
arising  in  the  case  is :  Was  the  realty  com- 
pany responsible  to  the  bank  on  a  note  mado 
by  Cole  himself,  payable  to  his  own  order, 
which  he  negotiated  to  the  bank  in  pay- 
ment of  his  own  debt,  when,  in  fact,  the 
realty    company    owed  him    nothing?     In 


vidual  creditor,  and  in  the  name  of  the 
corporation,  the  suspicious  facts  on  the  face 
of  the  paper  cannot  be  ignored. 

Thus,  in  Rochester  &  C.  Tump.  Road  Co. 
V.  Paviour,  164  N.  Y.  281,  52  L.R.A.  790, 
58  N.  E.  114,  where  one  received  checks 
drawn  by  a  person  as  treasurer  of  a  cor- 
poration in  payment  of  his  individual  debt, 
it  was  held  that  he  was  liable  to  the  cor- 
poration for  the  amount  of  the  checks  after 
they  had  been  paid,  if  the  funds  of  the 
corporation  had  been  in  that  way  misap- 
propriated by  the  treasurer  to  pay  his  indi- 
vidual obligation;  Mr.  Justice  Vann  saying: 
**  There  was  a  shadow  on  the  checks,  and 
tlie  defendant  could  not,  in  good  faith,  ac- 
cept them  until  it  disappeared.  By  accept- 
ing them  he  did  an  act  which  he  had 
reason  to  believe  would  aflfect  the  rights  of 
a  third  party,  and  he  could  not,  in  justice 
to  that  party,  ignore  the  suspicion  which 
the  facts  should  have  aroused.  One  who 
.Huspects,  or  ought  to  suspect,  is  bound  to 
inquire;  and  the  law  presumes  that  he 
knows  whatever  proper  inquiry  would  dis- 
close. While  the  courts  are  careful  to 
;;uard  the  interests  of  commerce  by  pro- 
tecting the  negotiation  of  commercial  paper, 
they  are  also  careful  to  guard  against  fraud 
by  defeating  titles  taken  in  had  faith,  or 
with  knowledge,  actual  or  imputed,  which 
amounts  to  bad  faith,  when  regarded  from 
a  commercial  standpoint." 

Brokers  who  take  from  its  president 
drafts  of  a  bank  payable  to  them  and 
signed  by  him,  in  payment  of  his  individual 
debt  to  them,  are  not  bona  fide  purchasers 
so  as  to  be  able  to  hold  the  proceeds 
sf^ainst  the  bank  in  case  he  had  no  author- 
ity to  draw  the  drafts.  Lam  son  v.  Beard, 
45  L.R.A.  822,  36  C.  C.  A.  56,  94  Fed.  30, 
writ  of  certiorari  dismissed  in  46  L.  ed. 
1265,  22  Sup.  Ct.  Rep.  939. 

And  '*no  usage,"  in  the  language  of  Mr. 
Justice  Wallace  in  Anderson  v.  Kissam,  35 
Fed.  699,  "however  common  and  well  recog- 
nized, can  be  invoked  to  justify  a  banker, 
or  anyone  else,  in  taking  money  or  nego- 
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tiable  paper  in  payment  of  an  agent's  debt, 
known  to  belong  to  his  principal,  or  known 
to  belong  to  a  trust  estate,  to  satisfy  the 
trustee's  personal  debt,  or  to  shield  the 
banker  from  accountability,  who  wilfully 
closes  his  eyes  and  stops  his  ears  to  facts 
and  circumstances  which  import  notice  that 
the  agent  or  trustee  is  misappropriating 
the  money  or  property  intrusted  to  him. 
Therefore,  if  there  is  any  significance  in  the 
fact  that  a  bank  president  or  cashier  offers 
negotiable  paper  of  his  corporatiou,  made 
by  him  in  his  official  character,  in  payment 
of  his  personal  debt,  or  to  raise  money  for 
his  personal  use,  it  matters  not  tha't  bank- 
ers generally  do  not  appreciate  it.  If  they 
regard  the  transaction  as  equivalent  to  one 
in  which  the  individual  comes  with  money 
in  hand,  they  ignore  its  real  character,  be- 
cause in  that  case  he  comes  with  what 
purports  to  be  his  own,  having  the  posses- 
sion which  implies  title  and  ownership,  and 
the  right  to  use  it  as  he  sees  fit.  When 
he  comes  with  money  obligation  of  a  cor- 
poration, which  is  the  contract  of  a  cor- 
poration only  because  he  has  made  it,  and 
which  is  not  his  contract  if  he  has  made 
it  without  authority,  the  transaction  is  a 
very  diff'erent  one.  Every  person  who 
takes  such  an  obligation  must  ascertain  at 
his  peril  that  the  agent  who  has  made  it 
was  authorized  to  do  so;  and  the  moment 
that  it  appears  that  the  contract  has  been 
made  for  the  agent's  own  use  and  benefit, 
that  moment  his  authority  is  impugned 
and  impeached.  No  principle  of  the  law 
of  agency  is  better  settled  than  that  no 
person  can  act  as  the  agent  for  another 
in  making  a  contract  for  himself.  There- 
fore it  is  that  a  bank  president  or  cashier 
has  no  implied  authority  to  bind  his  cor- 
poration to  negotiable  paper  made  for  his 
own  use;  and  if  it  appears  upon  the  face 
of  the  paper  that  it  is  payable  to  the  indi- 
vidual who  has  made  it  in  an  official  capaci- 
ty, the  obligation  is  nugatory,  and  no  pur-, 
chaser  can  enforce  it." 

Upon  this  principle  it  was  held  in  Claflin 
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Claflin  V.  Farmers'  &  C.  Bank,  25  N.  Y.  293, 
Houghton,  the  president  of  the  bank,  who 
had  authority  to  certify  checks,  certified  a 
check  drawn  by  himself,  which  passed  into 
the  hands  of  a  bank  who  claimed  to  be  a 
bona  fide  holder  without  notice.  Denying 
this  contention,  the  court  said:  "The  diff- 
culty  in  the  way  of  this  conclusion,  however, 
is  that  the  want  of  authority  in  Mr.  Hough- 
ton to  bind  the  bank  appeared  upon  the 
face  of  the  check.  There  could  be  no  bona 
fide  holder  of  such  an  instrument.  .  .  . 
The  double  relation  in  which  Mr.  Houghton 
stood  alone  rendered  it  void,  and  of  this  the 
plaintiffs  were  apprised  by  the  check."  A 
recovery  was  refused.  In  Stainback  v.  Bank 
of  Virginia,  11  Gratt.  269,  ths  agent,  who 
had  authority  to  indorse  bills,  indorsed  a 


bill  in  tlie  name  of  his  principal,  for  his  own 
benefit.  The  bank  knew  that  he  was  using 
the  paper  to  pay  his  own  debt,  and  was  held 
not  entitled  to  recover.  In  stating  the  rea- 
sons  for  denying  a  recovery,  the  court  said: 
"In  every  stage  of  the  proceeding  with 
which  the  bank  was  connected,  it  was  per- 
fectly apparent  that  the  business  of  the 
agent,  and  not  of  the  principal,  was  to  be 
promoted."  In  New  York  Iron  Mine  v. 
First  Nat.  Bank,  39  Mich.  644,  1  Mor.  Min. 
Rep.  453,  an  agent  having  authority  to 
make  bills  for  his  principal  made  a  note 
in  the  name  of  his  principal,  payable  to 
himself,  and  negotiated  it  to  the  bank  to 
pay  his  own  debt.  The  court  held  that  the 
fact  that  on  the  face  of  the  paper  he  ap- 
peared tq  be  acting  in  two  capacities,  one  of 


V.  Farmers'  &  C.  Bank,  25  N.  Y.  293,  that 
a  general  authority  to  the  president  of  a 
bank  to  certify  checks  drawn  upon  it  docs 
not  extend  to  checks  drawn  by  himself;  and 
if  the  face  of  the  check  shows  the  presi- 
dent's attempt  to  use  his  official  character 
for  his  private  benefit,  everyone  to  whom  it 
comes  is  put  upon  inquiry;  and  if  the  cer- 
tificate is  false,  no  one  can  recover  against 
tlie  bank  as  a  bona  fide  holder. 

In  Emerado  Farmers*  Elevator  Co.  v. 
Farmers'  Bank  (N.  D.)  29  L.R.A.fN.S.) 
567,  127  N.  W.  522,  where  the  cashier  of 
a  bank,  as  treasurer  of  an  elevator  com- 
pany, drew  checks  upon  it  payable  to  the 
bank,  and  used  the  same  to  pay  his  per- 
sonal indebtedness  to  the  bank,  it  was  held 
that  such  checks,  by  their  form,  of  them- 
selves operated  as  notice  to  the  bank  of  a 
misappropriation  of  the  funds  of  the  ele- 
vator company,  and  that  the  bank,  after 
accepting  them  with  such  notice,  could  not 
predicate  upon  them  a  claim  of  liability 
against  the  elevator  company. 

And  the  same  holding  was  made  in 
Wheeling  Tee  &  Storage  Co.  v.  Conner,  61 
W.  Va.  Ill,  65  S.  E.  982,  where  the  secre- 
tary of  a  corporation  indorsed  his  personal 
note  in  his  corporation's  name,  with  a  view 
to  making  it  responsible  therefor. 

So,  it  was  held  in  Board  of  Education  v. 
Sinton,  41  Ohio  St.  504,  where  the  treasurer 
of  the  school  board  of  an  incorporated  vil- 
lage delivered  the  bonds  of  the  board  di- 
rectly to  a  creditor,  as  collateral  security 
for  personal  loan.  To  the  same  effect,  see 
Garrard  v.  Pittsburgh  &  C.  R.  Co.  29  Pa. 
.  154. 

And  where  one  receives  the  paper  directly 
from  the  officer,  with  knowl€d/a;e  of  his  posi- 
tion, and  with  knowledge  that  the  purpose 
for  which  he  is  taking  the  corporate  paper 
is  the  payment  of  an  individual  debt  of  such 
officer,  he  is  charged  with  notice  of  the 
rights  of  the  corporation. 

Thus,  in  Newburyport  v.  Fidelity  Mut.  L. 
Ins.  Co.  197  Mass.  596.  84  N.  E.  111.  where 
the  defendant  received  from  the  treasurer 
of  a  municipal  corporation,  checks  drawn 
to  the  order  of  it's  cashier  in  payment  of 
liis  own  debts,  it  was  held  that  they  were 
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invalid  and  no  recovery  could  be  had  there- 
upon; and  this  irrespective  of  the  question 
whether  there  was  an  ordinance  prohibiting 
such  acts. 

And  so  it  was  held  where  a  corporate 
note  was  received  from  an  officer  in  pay- 
ment of  a  former  partnership  indebtedness 
of  the  officer.  McLellan  v.  Detroit  File 
Works,  56  Mich.  579,  23  N.  W.  321. 

In  Campbell  v.  Manufacturers'  Nat.  Bank, 
67  N.  J.  L.  308,  91  Am.  St.  Rep.  438,  51 
Atl.  498,  where  a  cashier  drew  a  draft  as 
cnshier  in  the  name  of  his  bank  on  its  New 
York  correspondent,  and  made  it  payable  to 
the  order  oi  an  attorney,  who  knew  it  was 
drawn  in  satisfaction  of  an  individual  debt, 
it  was  held  that  the  payee  acquired  no 
title. 

To  the  same  effect,  see  Bank  of  New 
York  Nat.  Bkg.  Asso.  v.  American  Dock 
&  T.  Co.  143  N.  Y.  559,  38  N.  E.  713,  where 
the  question  was  as  to  the  validity  of  a 
warehouse  receipt  si^^ned  by  the  president, 
purporting  to  be  issued  to  himself,  and  in- 
dorsed by  himself  to  a  bank  as  security 
for  money  loaned  him. 

Nor  is  one  a  bona  fide  purchaser  where 
he  knows  that  the  persons  offering  the  cor- 
porate bonds  as  security  for  their  individual 
debt  are  officers  of  the  corporation.  Ger- 
mania  Safety-Vault  &  T.  Co.  v.  Boynton, 
19  C.  C,  A.  120,  37  U.  S.  App.  602,  71  Fed. 
799. 

In  Wheeler  v.  Home  Sav.  &  State  Bank, 
188  111.  34.  80  Am.  St.  Rep.  161,  58  N.  E. 
598,  reversing  85  111.  App.  28,  it  was  held 
that  since  it  was  clear  the  bank  kno.w  that 
certain  warehouse  receipts  which  it  received 
as  collateral  security  were  the  property  of 
the  corporation,  it  acquired  no  title  to 
them.  To  the  same  effect,  see  Security 
Bank  v.  Kingsland,  5  N.  D.  263,  65  N.  W. 
697. 

It  has  been  held  that  where  the  paper  is 
taken  by  one  who  knows  that  it  is  being 
used  to  pay  the  individual  indebtedness  of 
the  officer  indorsing  it,  no  title  thereto  is 
acquired.  George  A.  Weiss  Malting  &  Ele- 
vator Co.  V.  Stern,  37  111.  App.  585:  John- 
son V.  Suburban  Realty  Co.  62  Mo.  Appc 
150. 
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which  might  be  antagonistic  to  the  other, 
imposed  upon  the  party  taking  the  paper 
the  obligation  of  special  care  in  inquiring 
into  his  authority.  In  Park  Hotel  Co.  y. 
Fourth  Nat.  Bank,  30  C.  C.  A.  409,  58  U.  S. 
App.  674,  86  Fed.  742,  the  president  of  a 
corporation  made  a  note  in  the  name  of  the 
corporation  to  himself,  and  discounted  it  to 
the  bank  on  his  own  account.  Judge  San- 
born, speaking  for  the  court,  and  refusing 
a.  recovery  said:  "General  authority  to 
conduct  the  business  and  to  issue  the  prom- 
issory notes  of  a  corporation  is  authority  to 
do  those  acts  for  corporate  purposes,  and 
in  the  interest  of  the  corporation  only. 
It  does  not  include  the  power  to  do  them  for 
the  exclusive  benefit  of  others,  to  the  detri- 
ment   of    the  corporation.      And    while  a 


promissory  note  made  by  an  agent  or  officer 
having  such  authority,  in  the  usual  form, 
and  taken  by  a  stranger  in  the  ordinary 
course  of  business,  carries  with  it  the  pre- 
sumption that  it  was  issued  for  corporate 
purposes,  and  under  lawful  authority,  a 
note  issued  by  such  an  agent,  payable  to 
himself,  is  accompanied  by  no  such  pre- 
sumption, but  is  itself  notice  that  it  is 
without  the  scope  of  his  general  power,  and 
that  it  does  not  bind  his  principal,  unless 
its  execution  was  specially  autliorized  by 
the  corporation,  through  its  directors  or  of- 
ficers, other  than  the  agent  to  whom  it  is 
payable.  Such  a  note  is  a  danger  signal, 
which  the  discounter  or  purchaser  disre- 
gards at  his  peril.  It  is  notice  to  him  that, 
if  'it  is  contested,  he  cannot  recover  upon 


So,  the  holders  of  notes  were  held  to 
acquire  no  title  where  they  knew  that  the 
person  who  assumed  to  indorse  them  in 
the  name  of  the  corporation  was  its  treas- 
urer, and  that  the  use  made  of  them  was 
for  an  individual  debt  of  a  firm  in  which 
he  was  interested,  and  there  was  no  con- 
«ideration  to  the  corporation.  Pelton  v. 
Spider"  Lake  SaWmill  &  Lumber  Co.  132 
Wis.  219,  122  Am.  St.  Rep.  963,  112  N.  W. 
29,  former  trial,  117  Wis.  569,  98  Am.  St. 
Rep.  946,  94  N.  W.  293. 

The  rule  applicable  to  the  commercial 
paper  of  a  corporation  which  is  made  by 
Its  officers  to  their  own  order,  and  used  to 
pay  their  individual  obligations,  has  no  ap- 
plication, it  has  been  held,  to  notes  made 
i}y  the  duly  authorized  officers,  and  payable 
to  a  director.  It  is  not  uncommon  for  di- 
rectors to  have  business  dealings  with  the 
■corporation,  and  it  is  perfectly  le»;itimate 
if  they  refrain  from  voting,  and  do  not 
tise  their  personal  influence  with  their  fel- 
low directors  for  their  own  advantage  iit 
the  expense  of  the  corporation.  But  the 
ofliecrs  of  a  corporation  individually  make 
the  contracts  in  behalf  of  the  corporation 
-and  issue  its  obligations.  They  may  not 
lawfully  contract  with  themselves,  or  use 
the  credit  of  the  corporation  for  their  own 
benefit  individually.  There  is  reason, 
therefore,  for  the  rule  that  one  taking  the 
negotiable  paper  of  a  corporation  in  pay- 
ment of  an  individual  oblicfation  of  an 
oflRcer  is  chargeable  with  notice  and  is  put 
upon  inquiry  as  to  whether  the  issuance  of 
the  paper  was  authorized;  but  the  reason 
does  not  exist  in  the  case  of  a  director,  and 
therefore  the  rule  is  not  applicable,  and  if 
applied  would  seriously  impair  the  nego- 
tiability of  the  corporate  securities.  Orr 
▼.  South  Amboy  Terra  Cotta  Co.  113 
App.  Div.  103,  98  N.  Y.  Supp.  1026,  re- 
-versinir  47  Misc.  604,  94  N.  Y.  Supp.  524, 
wherein  it  appeared  that  the  note  in  ques- 
tion, which  was  made  in  the  name  of  the 
defendant,  a  business  corporation,  and 
signed  by  its  president  and  secretary,  and 
made  payable  to  the  payee,  one  of  its  di- 
rectors, was  turned  over  by  the  payee  to 
the  plaintiffs,  who  .credited  it  upon  an  ac- 
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count  which  he  owed  them.  Mr.  Justice 
Laughlin  said  the  plaintiffs  were  entitled 
to  have  the  jury  instructed,  as  matter  of 
law,  that  the  fact  that  the  payee  was  a 
director  of  a  corporation  was  not  notice  to 
the  plaintiffs  of  any  infirmity  in  the  note, 
and  did  not  put  them  upon  any  inquiry 
concerning  the  circumstances  under  which 
it  was  issued  or  came  into  the  hands  of 
the  payee. 

And  see  Doe  v.  Northwestern  Coal  & 
Transp.  Co.  78  Fed.  62,  fully  discussed 
supra,  wherein  a  purchaser  took  from  the 
president  of  a  corporation  notes  payable  to 
him  as  such,  to  secure  an  individual  debt, 
and  he  was  held  to  be  a  bona  fide  holder; 
the  court  saying:  ''A  corporation  might, 
in  the  usual  course  of  business,  become 
legaHy  indebted  to  its  president  for  ad- 
vances or  for  salary,  in  'the  amount  for 
which  these  notes  were  drawn.  There  is 
no  presumption  of  law  that  such  a  note  is 
invalid.  The  president  and  the  secretary 
of  a  corporation  are  vested  with  implied 
power  to  execute  its  negotiable  paper." 

It  is  when  the  paper  is  regular  on  its 
face,  that  is,  where  it  appears  to  have 
passed  through  the  hands  of  the  corpora- 
tion and  thence  into  the  channels  of  com- 
merce, into  the  hands  of  a  stranger,  that 
one  may  take  the  paper  with  safety,  even 
though  it  is  offered  by  an  officer  of  such 
corporation,  in  payment  of  his  personal 
debt.  In  such  cases,  it  has  been  said  that 
the  question  is  not  what  the  facts  actually 
are,  but  what  they  appear  to  be,  and  what 
one  may  of  risfht  assume  them  to  be  from 
the  paper  itself;  or,  as  O'Brien,  J.,  said  in 
Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co. 
150  N.  Y.  59,  34  L.R.A.  69,  55  Am.  St. 
Rep.  646,  44  N.  E.  701,  a  person  taking 
such  paper  has  the  right  to  assume  that 
the  relations  to  the  paper  of  every  party 
I  whose  name  appears  on  it  are  precisely 
what  they  appear  to  be. 

In  the  case  last  cited  it  appeared  that  a 
negotiable  note  of  a  corporation  was  signed 
by  the  president  and  made  payable  to  a 
third  person,  the  private  secretary  of  the 
president,  who  had  indorsed  it  to  a  firm  of 
which  the  president  of  the  corporation  was 
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it,  under  any  general  authority  in  the  agent 
or  at  all,  unless  lie  proves  that  the  agent 
was  specially  authorized  to  make  that  par- 
ticular transaction,  or  to  make  contracts  of 
the  corporation   with    himself." 

Our  own  opinions  are  to  the  same  effect. 
In  Chemical  Nat.  Bank  v.  Wagner,  93  Ky. 
528,  40  Am.  St.  Rep.  206,  20  S.  W.  635,  the 
president  of  the  corporation  issued  the  notes 


of  the  corporation  for  his  own  personal 
benefit,  the  notes  showing  upon  thisir  iaoe* 
that  they  were  issued  by  the  payee  as  agent 
of  the  corporation.  It  was  held  that  tfae 
notes  were  prima  facie  void  at  the  option  of 
the  corporation.  The  court  said:  **Now, 
the  notes  bear  upon  their  face  the  ooneln- 
jive  evidence  of  the  fact  that  tliey  were  is- 
sued by  Mr.  Matthews  as  agent,  to  himself 


a  member,  that  it  might  stand  as  part  col- 
lateral security  for  a  loan  to  that  firm. 
It  was  held  that  the  person  taking  the 
paper  was  not  precluded  from  claiming  as 
a  bona  fide  holder  by  reason  of  the  fact 
that  the  note  was  signed  by  the  president. 
The  court  said:  "The  name  of  the  party 
who  presented  it  and  had  it  in  his  posses- 
sion appeared  on  the  face  of  the  paper  to 
have  signed  it  as  president.  The  name  of 
another  officer  of  tne  corporation  was  upon 
it  also,  attesting  its  regularity,  and  every- 
thing was  in  his  handwriting,  except  the 
signature  of  the  president  and  the  indorse- 
ment of  the  payee.  So  far  as  Brooks  [the 
lender]  was  concerned,  the  paper  showed 
that  it  had  been  issued  to  a  stranger  in 
the  regular  course  of  business;  and  through 
his  indorsement  had  come  to  the  hands  of 
a  mercantile  firm  of  which  the  president  of 
the  corporation  was  a  member.  If  this 
were  the  fact,  there  is  no  doubt  as  to  his 
right  to  use  it  in  the  business  of  the  firm. 
The  holder  of  a  note,  who  has  no  actual 
knowledge  or  notice  of  a  defect  in  the  title, 
or  other  equities  between  the  parties,  when 
circumstances  come  to  his  knowledge  sufii- 
cient  to  put  him  upon  inquiry,  is  chargeable 
with  knowledge  of  all  the  facta  that  such 
inquiry  would  have  revealed.  The  difficulty 
in  this  case  is  to  find  the  circumstance  which 
can  be  said  to  be  sufficient  to.  put  Brooks 
upon  the  inquiry.  There  was  absolutely 
nothing  on  the  face  of  the  paper,  except  the 
signature,  as  president,  of  the  party  who 
was  dealing  with  it;  and  that,  we  think, 
was  not  sufficient,  in  view  of  the  fact  that 
the  appearances  were  that  he  was  a  pur- 
chaser from  a  third  party.  The  principle 
that  applies  in  a  case  where  an  officer  of 
a  corporation  makes  the  corporate  obliga- 
tion payable  to  himself,  and  then  attempts 
to  deal  with  it  for  his  own  benefit,  does 
not  aid  in  solving  the  question  in  this  case. 
When  paper  of  that  character  is  presented 
by  the  officer  or  agent  of  the  corporation, 
it  bears  upon  its  face  sufficient  notice  of 
the  incapacity  of  the  officer  or  asent  to 
issue  it."  And  again  the  court  said:  "It 
is  said  that,  if  the  plaintiffs  right  to  re- 
cover in  this  case  is  sanctioned  by  this 
court,  an  easy  way  will  be  opened  for  the 
perpetration  of  frauds  upon  corporations 
by  officers  intrusted  with  its  negotiable 
obligations,  and  that  the  device  of  making 
the  paper  payable  to  the  order  of  a  nominal 
payee,  interested  or  aiding  in  the  fraud, 
will  be  a  favorite  one  to  accomplish  the 
end.  We  must  leave  all  such  cases  to  be 
dealt  with  upon  the  peculiar  facts  and  cir- 
cumstances as  they  arise.  It  is  more  rea- 
sonable and  just  to  assume  that  corpora- 
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tions  will  be  able  to  protect  themselves  bj 
proper  vigilance  from  the  dishonesty  of 
their  own  officers,  than  to  impute  to  panies- 
who  have  taken  the  paper  for  value,  igno- 
rant of  its  origin,  constructive  knowledge  of 
the  facts,  upon  such  circumstances  as  exint 
in  this  case." 

There  is  a  strong  dissenting  opinion  in 
this  case  by  Bartlett,  J.,  in  which  Haight 
and  Vann,  JJ.,  concur.  On  a  second  trial 
of  the  case  (28  App.  Div.  81,  50  N.  Y.  Supp. 
1067)  the  good  faith  of  the  transferee  wa» 
held  to  be  a  question  for  the  jury,,  and 
judgment  for  tiie  plaintiff  on  verdict  in 
third  trial  was  affirmed  in  50  App.  Div. 
423,  64  N.  Y.  Supp.  65. 

And  see  to  the  same,  effect  as  Cheever  v. 
Pittsburgh,  S.  &  L.  E.  R.  Co.  supra,  Speurer 
V.  Alki  Point  Transp.  Co.  -SS  Wash.  77.  182 
Am.  St.  Rep.  1058,  101  Pac.  509;  Re  Trov 
A  C.  Shirt  Co.  73  C.  C.  A.  623,  142  Fed. 
1038,  affirming  136  Fed.  420;  and  Kaiser 
V.  First  Nat.  Bank,  24  C.  C.  A.  88,  41 
U.  S.  App.  637,  78  Fed.  281. 

In  Wormer  v.  Waterloo  Agri.  Works,  50 
Iowa,  262,  where  a  note  executed  by  the 
corporation  was  indorsed  by  the  payee 
''without  recourse  to  me,"  after  the  failure 
of  negotiations  for  a  loan  from  him  to  the 
corporation,  and  subsequently  it  came  into 
the  hands  of  the  secretary  of  the  corpora- 
tion, who  indorsed  it  as  security  for  an 
individual  indebtedness,  it  was  held  that 
such  indorsees  were  entitled  to  the  protec- 
tion of  bona  fide  holders,  the  court  saying: 
"The  note  was  made  payable  to  the  order 
of  Edmund  Miller,  and  by  him  indorsed. 
The  presumption  arising  from  the  face  of 
the  note  and  indorsement  was  that  the  note 
had  been  negotiated  to  Miller,  and  by  liitn 
transferred.  This  certainly  must  be  so 
unless  the  presumption  is  rebutted  by  the 
character  of  the  indorsement,  together  witli 
the  fact  that  the  note  might  he  regarded 
as  in  the  hands  of  the  company  when  in 
the  hands  of  its  secretary.  The  indorse- 
ment was  without  recourse.  While  this  is 
consistent  with  the  fact  that  the  negotia- 
tion with  Miller  had  simply  failed,  yet, 
looking  at  the  indorsement  alone,  that 
would  not  be  the  inference.  Where  the  per- 
son named  as  payee  in  a  note  fails  to  take 
the  note,  the  more  proper  course,  ordinarily, 
and  we  think  the  most  usual  course,  is  for 
the  maker  to  suppress  the  note,  and  not 
take  an  indorsement  of  it  from  the  payee. 
Nor  do  we  think  that  the  appellant's  theory 
is  supported  to  any  great  extent  by  the 
fact  that  McCall  was  the  secretary  of  the 
company.  He  claimed  to  hold  the  note  in 
his  own  right,  and  every  circumstance 
known  to  the  plaintiffs  was  consistent  with 
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as  principal,  which  was  notice  of  itself  to 
the  appellants  that  the  notes  were  void  at 
the  instance  of  the  company,  which  de- 
stroyed their  immunity  as  innocent  purchas- 
ers, and  consequently  they  could  not  recover 
thereon  unless  they  could  show  that  the 
company,  by  its  superior  officer,  authorized 
so  to  do,  or  its  board  of  directors,  with 
like  authority,  authorized  Mr.  Matthews  to 


thus  issue  the  notes."  The  rule  thus  an- 
nounced was  followed  in  Trapp  v.  Fidelity 
Nat  Bank,  101  Ky.  485,  41  S.  W.  677,  43  S. 
W.  470,  and  in  Mathis  v.  Bank  of  Taylors- 
ville,  32  Ky.  L.  Rep.  200,  105  S.  W.  157. 
In  the  latter  case  a  farmer  had  given  his 
son  a  power  of  attorney,  authorizing  him  to 
transact  his  business  and  to  make  notes  and 
draw  checks.     The  son  fell  in  debt  to  the 


such  claim.  We  cannot  say  that  there  was 
a  lack  of  prudence  upon  their  part  in  not 
questioning  the  claim.  It  is  certainly  com- 
mon enough  for  the  officers  of  a  corpora- 
tion to  purchase  its  paper.  We  are  of  the 
opinion,  then,  that  the  plaintiffs  are  bona 
fide  holders,  and  entitled  to  recover  to  the 
extent  of  the  debt  for  which  the  note  was 
pledged." 

In  Kaiser  v.  United  States  Nat.  Bank, 
99  Ga.  258,  25  S.  E.  620,  where  a  note 
executed  for  the  accommodation  of  a  bank 
was  made  payable  to  the  order  of  its 
cashier,  and  indorsed  in  blank  by  him  to 
its  president,  who  negotiated  the  note  to 
the  plaintiff  as  a  collateral  security  for  an 
indebtedness  existing  from  a  certain  firm, 
of  which  the  president  was  a  member,  it 
was  held  that  the  plaintiff  was  a  bona  fide 
holder  for  value.  And  the  court  distinctly 
held  that  the  mere  fact  that  the  bank  presi- 
dent negotiated  the  note  for  his  own  per- 
sonal benefit  to  one  who  knew  he  was  such 
president  would  not  of  itself  be  notice  that 
this  action  of  the  president  was  unauthor- 
ized or  improper,  nor  would  this  fact  be 
sufficient,  without  more,  to  put  such  person 
upon  inquiry  as  to  the  legality  or  correct- 
ness of  the  president's  conduct  in  the  prem- 
ises. 

In  Jones  v.  Stoddart,  8  Idaho,  210,  67 
Pac.  650,  it  was  held  that  the  fact  that  a 
note  bore  the  indorsement  of  a  former 
president  of  a  company,  who  was  trans- 
ferring the  same,  was  not  notice  to  the 
purchaser  of  any  infirmities  wliich  might 
exist,  where  the  party  at  the  time  of  the 
transfer  had  ceased  to  be  president,  al- 
though the  transfer  might  be  for  the  indi- 
vidual interest  of  the  former  president. 
The  court  said:  "The  indorsement  was 
regular  in  form,  and,  looking  at  the  note 
as  it  appeared  when  presented  ... 
there  was  nothing  to  snuggest  any  infirmi- 
ties. 'The  inspection  of  the  paper  itself 
furnishes  the  only  criterion  by  which  a 
stranger  to  whom  it  is  offered  can  judge 
of  its  character.*" 

In  Hiawatha  Iron  Co.  v.  John  Stranije 
Paper  Co.  106  Wis.  111.  81  N.  W.  1034, 
where  the  president  of  a  corporation,  who 
A-as  authorized  to  have  general  charge  of 
Ihe  affairs  of  the  corporation,  and  to  sign 
all  contracts,  executed  his  individual  notes 
to  the  corporation,  and  then,  as  president, 
indorsed  them  in  blank  in  its  name,  and 
gave  them  to  another  in  payment  of  an 
individual  debt,  and  subsequently  they  were 
transferred  without  additional  indorsement, 
to  another  corporation,  by  a  business  man 
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in  good  standing,  it  was  held  that  the  trans- 
feree was  a  bona  fide  holder  for  value. 
The  court  said:  "But  it  is  claimed  that 
the  fact  that  the  notes  on  their  face  showed 
that  they  were  given  by  the  president  of 
the  corporation  to  the  corporation  itself 
was  a  fact  which  required  a  purchaser  to 
inquire  into  the  real  nature  of  the  trans- 
action before  purchasing  them.  Had  the 
parties  to  the  paper  been  reversed,  and  the 
notes  been  the  notes  of  the  corporation, 
executed  by  Strange  [president]  and  paya- 
ble to  Strange  individually,  a  purchaser 
would  doubtless  have  been  put  upon  in- 
quiry, because  the  notes  would  then  have 
shown  on  their  face  that  an  officer  of  the 
corporation  had  dealt  directly  with  himself 
and  adversely  to  the  interests  of  the  cor- 
poration. .  .  .  And,  again,  had  Strange 
fiven  his  note  to  a  third  person,  and  before 
el  i very  placed  the  corporate  indorsement 
upon  it,  it  might  well  be  that  a  purchaser 
of  such  paper  would  be  charged  with  notice 
of  the  fact  that  the  corporate  indorsement 
was  for  accommodation  only,  and  not  in 
the  course  of  business,  and  hence  that  he 
must  inquire  into  the  question  of  actual 
authority.  .  .  .  The  notes  upon  their 
face  import  simply  that  Strange  was  in- 
debted to  the  corporation,  and  executed  his 
notes  *to  secure  that  indebtedness.  This 
occurs  frequently,  and  there  is  nothin? 
either  in  the  laws  of  business  or  good 
morals  which  prevents  or  disapproves  of 
such  a  transaction.  A  corporation  may 
deal  with  its  officers,  and  take  their  notes 
for  indebtedness  resulting  from  such  deal- 
ings. So  far  as  appears  on  the  face  of  the 
paper,  the  directors  of  the  corporation  may 
have  required  Strange  to  execute  the  notes. 
There  is  nothinsf  on  the  face  of  the  notes 
to  indicate  anything  more  than  an  ordinary 
business  transact  ion. ** 

To  a  similar  effect,  see  Buffalo  Loan, 
Trust,  &  S.  D.  Co.  v.  Medina  Gas  &  E. 
Light  Co.  12  App.  Div.  199,  42  N.  Y.  Supp. 
781,  affirmed  in  162  N.  Y.  67,  56  N.  E.  505, 
rehearing  denied  in  162  N.  Y.  620,  57  N. 
E.  1125. 

As  to  liability  of  corporation  for  fraud 
or  forgery  of  its  officers  in  the  issue  of 
stock,  see  note  to  Fifth  Ave.  Bank  v.  Forty- 
Second  Street  &  G.  Street  Ferry  R.  Co.  19 
L.R.A.  331. 

As  to  liability  of  bank  or  other  deposita- 
ry, or  of  drawee,  for  taking  deposit  of 
agent,  fiduciary,  or  other  representative  to 
pay  his  own  debt,  see  note  to  Rochester  & 
C.  Turnp.  Road  Co.  v.  Paviour,  52  L.R.A. 
790.  £.  M.  S. 
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bank,  and  thereupon  executed  to  the  bank  a 
note  in  the  name  of  his  father  to  cover  the 
indebtedness.  It  was  held  that,  in  so  far  as 
the  note  represented  the  indebtedness  of 
the  son,  there  could  be  no  recovery  by  the 
bank.  So  here,  while  Cole,  as  president 
of  the  realty  company,  may  have  had  au- 
thority to  make  notes  in  the  transaction  of 
the  company's  business,  he  had  no  authority 
to  execute  the  company's  note  to  himself,  to 
be  used  in  paying  his  own  debt  to  the  bank, 
and  when  the  bank  accepted  the  note  so  exe- 
cuted, the  facts  appearing  on  the  face  of  the 
paper  were  suflicient  to  put  on  inquiry,  and 
it  is  not,  therefore,  a  bona  fide  purchaser 
without  notice. 

But  it  is  insisted  -for  the  bank  that  the 
Kenyon  Realty  Company  had  only  three  di- 
rectors,— James  H.  Parrish,  Cole,  and  Mrs. 
Jesse  M.  Parrish, — and  that  a  majority  of 
the  directors,  Cole  and  James  H.  Parrish, 
were  cognizant  of  the  transaction  and  con- 
sented to  it.  But  Cole  and  James  H.  Par- 
rish were  both  bound  for  the  debt.  Tliey 
had  no  authority  as  directors  to  use  the 
funds  of  the  company  to  pay  their  own  debt, 
and,  if  all  of  the  directors  had  concurred  in 
using  the  funds  of  the  company  to  pay  a 
private  debt  on  which  they  were  all  bound, 
and  on  which  the  corporation  was  not 
bound,  the  transaction  would  be  void.  The 
rule  that  an  agent  cannot  use  the  proper- 
ty of  his  principal  to  pay  liis  own  debt  ap- 
plies to  all  agents  of  every  grade.  The  di- 
rector of  a  corporation  is  no  more  exempt 
from  this  rule  than  the  humblest  agent  in 
its  service.  The  corporation  itself  took  no 
action,  either  by  its  board  of  directors  or 
by  its  stockholders  as  such ;  and,  while  Cole 
and  Parrish  owned  a  majority  of  the  stock, 
they  were  the  only  stockholders  who  knew 
the  facts,  and  there  was  at  least  one  stock- 
holder who  knew  nothing  about  the  matter, 
and  was  in  no  wise  consulted.  The  corpo- 
ration was  not  bound  by  the  transaction 
when  it  occurred.  The  mere  fact  that  the 
negotiation  was  made  by  two  of  the  direct- 
ors of  the  corporation  will  not  estop  the 
corporation  from  showing  the  truth.  The 
contract  to  pay  their  own  debt  with  the 
note  of  the  corporation,  which  H.  K.  Cole 
and  J.  H.  Parrish  had  no  power  to  make, 
they  could  not  ratify  for  the  corporation,  al- 
though they  were  a  majority  of  the  direct- 
ors, and  held  a  majority  of  the  stock  in  the 
corporation;  for  it  is  a  universal  rule  that 
a  contract  which  an  agent  has  no  power  to 
make  he  cannot  ratify  for  his  principal  by 
his  conduct.  Were  it  otherwise,  his  want  of 
authority  to  make  the  contract  in  the 
first  instance  would  amount  to  nothing, 
and  he  would  be  allowed  to  do  indirectly 
what  he  could  not  do  directly.  10  Cyc.  Law 
A  Proc.  p.  270.  The  stock  of  H.  K.  Cole  and 
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J.  H.  Parrish  having  passed  into  the  bands 
of  bona  fide  purchasers,  the  latter  had  the 
right  to  the  corporate  property  subject  only 
to  the  corporate  debts.  It  cannot  be  sub- 
jected to  the  personal  debt  of  H.  K.  Cole  or 
J.  H.  Parrish. 

The  rule  is  that  a  ratification  of  a  Toid- 
able  contract  by  the  party  having  the  pow- 
er to  disaffirm  does  not  bind  him  unless 
made  with  full  knowledge  of  the  circum- 
stances. 10  Cyc.  Law  &  Proc.  p.  1079.  Es- 
toppels are  not  favored,  and  they  are  nut 
sustained  unless  the  party  sought  to  be 
estopped  knew  the  facts,  and  with  this 
knowledge  misled  the  other  party,  to  hi> 
prejudice.  It  is  very  evident  from  tlie  tes- 
timony of  Mrs.  Parrish  that  she  knew  noth- 
ing about  this  transaction  except  the  fact 
that  the  bank  held  a  note.  Tliere  is  noth- 
ing to  show  that  she  knew  that  the  note 
had  been  given  by  Cole  to  himself,  in  the 
name  of  the  company,  to  pay  his  own  per- 
sonal debt  to  the  bank.  She  did  nothing  to 
mislead  the  bank,  and  the  bank  knew  that 
Cole  and  James  H.  Parrish,  on  whose  con- 
sent it  acted,  were  using  the  note  of  the 
company  to  pay  their  private  debt  to  the 
bank.  On  the  facts  shown  the  court  should 
have  instructed  the  jury  peremptorily  to 
find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


IOWA  SUPREME  COURT. 

RHODA  MCDOWELL 
v. 

P.  A.  Mcdowell,  Appt. 

(141  Iowa,  286,  119  N.  W.  702.) 

Estoppel  —  will  —  passing  of  estate. 

A  mother  is  estopped  to  claim  title  to 
her  son's  property  where,  just  prior  to  his 
death,  she  and  his  wife  attended  his  bed- 
side, and  upon  his  stating  that  he  wanted 
his  wife  to  have  his  property,  and  asking 
his  mother  if  that  was  satisfactory,  she  re- 
plied in  the  affirmative,  in  consequence  of 
which  he  made  no  will  or  conveyance  of  the 
property, 

(February  17,  1909.) 

Note.  —  Impressing  share  of  heir,  det*i- 
see,  or  legatee,  with  constructive 
trust  because  of  hts  frattA  in  frus- 
tratifig  decedent^s  intention  to  give 
the  property  to  a  third  person. 

This  note  is  supplementary  to  the  note 
to  Crossman  v.  Keister,  8  L.R.A.(N.S.)  698, 
and,  like  the  earlier  note,  includes  only 
eases  in  which  the  third  person,  but  for  the 
frustration  of  the  decedent's  testamentary 
intention,  would  have  been  the  actual  and 


1900. 


McDowell  v.  mcdowell. 


377 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lucas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  establish  and  quiet  title  to  certain  real 
and    personal    property.      Affirmed. 

Statement  by  Decmer,  J. : 

This  is  an  action  to  establish  and  quiet 
title  to  certain  real  and  personal  property 
of  which  G.  J.  McDowell,  the  husband  of 
the  plaintiff,  died  seised.  Defendant  denied 
plaintiff's  title,  and  in  a  counterclaim  asked 
that  her  title  to  an  undivided  one  half  of 
the  property  be  established.  The  trial  court 
granted  plaintiff  the  relief  prayed,  and  de- 
fendant  appeals. 

Mr.  W.  W.  Balman  for  appellant. 
Messrs.  Staart,  Stnart,  &  Stuart,  Hick- 


man &  Wells,  and  9,  A.  Penick,  for  ap- 
pellee: 

Defendant  is  estopped  to  deny  complain- 
ant's  title. 

Wilson  V.  Eggleston,  27  Mich.  257;  Laing 
V.  McKee,  13  Mich.  124,  87  Am.  Dec.  738; 
Goodwin  v.  Home,  60  N.  H.  485;  J)owd  v. 
Tucker,  41  Conn.  197;  Kinard  v.  Hiers,  3 
Rich.  Eq.  423,  55  Am.  Dec.  643;  Thynn  v. 
Thynn,  1  Vern.  296;  Richardson  v.  Adams, 
10  Yerg.  273;  Gross  v.  McKee,  63  Miss. 
536;  Cockrill  v.  Hall,  66  Cal.  326,  4  Pac. 
33;  VauRiper  v.  Baker,  44  Iowa,  450;  An- 
derson V.  Buchanan,  139  Iowa,  676,  116  N. 
W.  694;  Tebbs  v.  Jarvis,  139  Iowa,  428,  116 
N.  W.  708;  Moran  v.  Moran,  104  Iowa, 
216,  39  L.R.A.  204,  65  Am.  St.  Rep.  443,  73 
N.  W.  617;  Hooker  v.  Axford,  33  Mich.  454; 


direct  recipient  of  his  bounty;  excluding 
cases  in  which  not  the  decedent's  testa- 
mentary intention,  but  hie  intention  to 
create  a  trust  for  the  benefit  of  the  third 
person,"  is  frustrated  by  the  failure  of  the 
heir,  devisee,  or  legatee  to  perform  his 
promise  to  the  decedent.  While  in  both 
classes  of  cases  the  practical  effect  is  the 
same,  so  far  as  defeating  the  decedent's 
intention  is  concerned,  the  failure  of  the 
heir,  devisee,  or  legatee  to  perform  his 
promise  is  attended  m  each  with  very  dif- 
ferent consequences.  In  the  one  case  the 
fraud  lies  at  the  root  of  the  transaction, 
and  the  trust  springing  from  the  fraud  by 
which  the  title  was  obtained  is  purely  con- 
structive; while  in  the  other  case  the  trust 
is  based  upon  the  promise  itself,  rather 
than  upon  its  breach,  and  so  is  express 
rather  than  constructive.  The  fact  that 
some  courts  have  held  a  trust  ex  maleficio 
to  arise  out  of  a  promise  to  hold  property 
in  trust  does  not  bring  cases  of  such  sort, 
of  which  Amherst  College  v.  Ritch,  151 
N.  Y.  282,  37  L.R.A.  305,  45  N.  E.  876, 
mav  be  mentioned  as  an  instance,  witliin 
the  scope  of  this  note  as  described  by  its 
title. 

Where  the  owner  of  property  is  about  to 
make  a  will  and  dispose  of  his  property  in 
a  manner  other  than  would  follow  in  case 
of  intestacy,  and  is  induced  not  to  do  so 
by  heirs  or  next  of  kin  by  promising  him 
that  if  the  property  fall  to  them  through 
intestacy,  they  will  dispose  of  it,  or  a  part 
of  it,  in  the  manner  indicated  by  him,  equity 
will  hold  them  as  trustees  of  the  property 
for  the  purposes  indicated.  Mead  v.  Rob- 
ertson, 131  Mo.  App.  185,  110  S.  W.  1095. 

So,  also,  where  a  testator  is  induced 
either  to  make  a  will  or  not  to  change 
one  already  made,  by  a  promise,  express 
or  implied,  on  the  part  of  the  legatee  or 
devisee,  that  he  will  devote  the  property 
to  a  certain  lawful  purpose,  a  trust  is 
<*reated,  and  equity  will  compel  him  to 
apply  property  thus  acquired  in  accordance 
with  his  promise  and  the  intention  of  the 
testator. 

Benbrook  v.  Yancy  (Miss.)  51  So.  461 ; 
Mead  v.  Robertson,  131  Mo.  App.  185,  110 
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S.  W.  1095;  Yearance  v.  Powell,  55  N.  J. 
Eq.  577,  37  Atl.  735,  s.  c.  on  later  appeal, 
73  N.  J.  Eq.  117,  67  Atl.  892;  Heinisch  v. 
Pennington,  73  N.  J.  Eq.  456,  68  Atl.  233. 

In  accordance  with  the  above  principles 
it  was  held  in  Benbrook  v.  Yancy  (Miss.) 
51  So.  461,  that  a  niece  who  induces  her 
uncle  to  devise  property  to  her  by  prom- 
ising to  use  it  for  the  benefit  of  the  chil- 
dren of  her  sister,  a  woman  of  unsound 
mind,  instead  of  directly  to  them,  as  he 
had  previously  intended,  will  be  held  to  be 
a  trustee,  holding  the  legal  title  for  the 
benefit  of  such  children. 

So  in  Simons  v.  Bedell,  122  Cal.  341,  68 
Am.  St.  Rep.  35,  55  Pac.  3.  There  a  woman 
owning  real  estate  both  in  California  and 
New  York,  being  about  to  make  a  will 
while  in  her  last  illness,  leaving  the  Cali- 
fornia property  to  her  husband  '  and  the 
New  York  property  to  her  mother,  was  dis- 
suaded by  her  father  from  doing  so,  on 
the  ground  of  trouble  and  expense,  and  he 
induced  her  to  make  a  deed  of  the  New 
York  property  to  her  mother,  and  put  it  in 
bis  hands  in  escrow  until  her  death,  then 
to  be  handed  to  her  mother,  by  promising; 
that  he  and  her  mother,  on  her  death,  would 
deed  the  California  property  to  her  hus- 
band. On  her  death,  her  father  and  mother, 
who  were  coheirs  with  the  husband  to  the 
California  property,  refused  to  make  the 
promised  transfer  to  the  husband,  the 
mother  denying  having  had  any  knowledge 
of  the  trust.  It  was  held  that  equity  and 
good  conscience  demanded  that  the  father 
and  the  mother  either  convey  the  New  York 
property  to  the  estate  of  decedent,  or  relin- 
quish all  claim  upon  the  California  prop- 
erty, and  that  the  statute  of  frauds  would 
not  bar  relief.  It  was  further  held  that 
it  was  no  objection  to  relief  as  aeainst  the 
mother  that  she  was  not  aware  of  the  trust 
until  after  the  death  of  her  daughter.  It 
was  also  held  that  the  fact  that  the  Cali- 
fornia lands  had  been  converted  into  money 
by  the  administrator  was  no  bar  to  relief, 
as  the  money  took  the  place  of  the  land. 

Where  a  testator  in  extremis,  being  about 
to  execute  a  will  giving  his  residuary  estate 
equally  to  his  three  children  as  tenants  in 
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Hoge  ▼.  Hoge,  1  Watte,  216,  26  Am.  Dee. 
62 ;  Williama  v.  Vreeland,  29  N.  J.  Eq.  417 ; 
Tee  V.  Ferris,  2  Kay  &  J.  367;  Oldham  v. 
Bentley,  6  B.  Mon.  428:  Price  y.  Read,  2 
Harr.  &  G.  291. 

A  constructive  trust  was  created  in  favor 
of  complainant. 

Dowd  V.  Tucker,  41  Conn.  197;  Judd  v. 
Mosely,  30  Iowa,  428;  Burden  v.  Sheridan, 
36  Iowa,  126,  14  Am.  Ri^p.  606;  Wilson  v. 
Eggleston,  27  Mich.  267;  Laing  v.  McKee, 
13  Mich.  124,  87  Am.  Dee.  738;  Brison  v. 
Brison,  76  Cal.  526,  7  Am.  St.  Rep.  189, 
17  Pac.  689;  Wood  v.  Rabe,  96  N.  Y.  426; 
Church  V.  Ruland,  64  Pa.  442;  Barrell  v. 
Hanrick,  42  Ala.  71;  Hoge  v.  Hoge,  1  Watts, 
163,  26  Am.  Dec.  62;  Sweet  v.  Kimball, 
166  Mass.  332,  66  Am.  St.  Rep.  406,  44 
N.  E.  243;  Com.  v.  Rubin.  166  Mass.  463, 
43  K.  E.  200. 

Deemer,  J.^  delivered  the  opinion  of  the 
court: 

Plaintiff  is  the  widow,  and  defendant  the 
mother,  of  G.  J.  McDowell,  who  died  intes- 
tate and  without  issue  December  20,  1906, 
seised  and  possessed  of  the  real  and  per- 
sonal estate  in  controversy.  For  appellee 
it  is  contended  that  while  deceased  was  ly- 
ing on  his  deathbed,  and  fully  comprehend- 
ed that  dissolution  was  near,  plaintiff  and 
defendant  came  to  the  bedside,  and  that  he 
then,  which  was  within  a  few  hours  of  bin 
death,  stated  in  the  presence  of  both  of 
them  that  he  desired  his  wife,  plaintiff  here- 
in, to  have  all  his  property  and  to  keep  it, 
which  she  said  she  would  do,  and  that  he 


then  turned  to  defendant,  his  mother,  and 
asked  her  if  that  was  all  right,  to  which 
she  responded:  "Yes,  Jack,  it  is.  I  don't 
want  a  cent  you  have  got.  You  and  Rhoda 
have  worked  hard  for  what  you  have  got 
and  I  don't  want  it.  She  can  have  iV* 
With  this  he  expressed  satisfaction,  and  it 
is  claimed  that  in  consequence  he  made  no 
will  or  other  conveyance  to  plaintiff.  These 
facts,  somewhat  elaborated  in  the  testimony, 
are  relied  upon  as  being  sufficient  founda- 
tion for  plaintiff's  claim  to  the  entire  prop- 
erty left  by  her  husband.  The  trial  court 
found  that  defendant  was  estopped  from 
claiming  any  interest  in  or  to  the  proper- 
ty left  by  the  deceased,  and  quieted  the  title 
thereto  in  plaintiff,  and  it  is  from  this  de- 
cree that  the  appeal  is  taken. 

Defendant  argues  the  case  as  if  plaintiff 
were  relying  upon  an  oral  will  made  by  de- 
ceased during  his  lifetime,  but  that  is  not 
her  position.  She  is  claimiug  the  property 
as  the  widow  of  the  deceased,  and  pleads  as 
against  defendant,  the  mother  of  the  de- 
ceased, an  estoppel,  based  upon  her  stat«^ 
ments  and  conduct  just  prior  to  the  demise 
of  6.  J.  McDowell.  While  there  is  a  con- 
flict in  the  testimony  regarding  the  conver- 
sation which  took  place  between  the  de- 
ceased, his  mother,  and  his  wife  just  prior  to 
his  decease,  we  think  the  preponderance 
thereof  shows  that  deceased  intended  that 
his  wife  should  have  all  of  his  property; 
that  when  he  realized  death  was  at  hand, 
and  within  three  or  four  hours  of  the  time 
it  occurred,  he  stated  to  his  wife  and  bis 
mother    that    it    was    his    desire    that   his 


common,  wishes  the  will  changed  so  as  to 
give  a  legacy  to  a  third  person,  but  does 
not  do  so,  because  of  his  condition,  on  the 
assurance  given  by  one  of  the  children, 
without  the  knowledge  of  the  others,  that 
his  wishes  will  be  respected,  the  share  of 
such  child  will  be  impressed  with  a  trust 
to  the  extent  of  only  one  third  of  such 
le^cy,  even  though  the  shares  of  the  other 
two  children  are  not  impressed  with  the 
trust,  because  they  had  nothing  to  do  with 
such  promise.  Powell  v.  Yearance,  73  N.  J. 
Eq.  117,  67  Atl.  892. 

Where    some    beneficiaries    not    parties    to 
promise    or    fraud. 

It  has  been  held  in  some  cases  that  where 
the  promise  or  assurance,  on  the  faith  of 
whicli  an  estate  or  interest  is  devised  to 
two  or  more  persons,  as  joint  tenants,  is 
made  by  one  only,  the  trust  is  nevertheless 
enforced  against  all,  on  the  ground  that,  in 
relation  to  an  estate  thus  jointly  devised, 
the  promise  of  one  joint  tenant  binds  all 
equally.    Ibid. 

But  that  where  the  devise  or  bequest  is 
to  several  persons,  either  severally  or  as 
tenants  in  common,  and  not  as  joint  ten- 
ants, and  some  of  the  tenants  have  nothing 
to  do  with  the  making  of  the  promise,  the 
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promise  binds  only  those  makmg  it;  it  be- 
ing considered  that  to  give  effect  to  such 
assurance  would  contravene  the  statute  of 
wills,  and  would  entitle  one  beneficiary  to 
deprive  the  rest  of  their  benefits  of  setting 
up  a  secret  trust.  Powell  v.  Yearance,  su- 
pra; Heinisch  v.  Pennington,  73  N.  J.  Eq- 
456,  68  Atl.  233. 

But  other  cases  with  much  reason  repu- 
diate the  distinction  thus  made  between 
joint  tenancies  and  tenancies  in  common, 
and  hold  that  in  both  cases  the  promise  of 
one  in  procuring  the  legacy  or  devise  binds 
all,  regardless  of  the  nature  of  the  tenancy. 
Amherst  College  v.  Ritch,  151  N.  Y.  282.  37 
L.R.A.  305,  45  N.  E.  876. 

Thus,  in  Amherst  College  v.  Ritch,  supra, 
the  court  said  that  "the  principle  that  'all 
must  get  their  rights  through  the  result 
accomplished  by  one'  is  broad  and  equitable, 
and  should  not  be  limited  to  the  technical- 
ity of  a  joint  tenancy,  as  distinguishe(i 
from  a  tenancy  in  common,  where,  as  is 
this  case,  the  promise  was  msde  by  two,  ot. 
behalf  of  themselves  and  another,  and  a  de- 
vise thus  obtained  to  the  three.  This  rule 
prevents  fraud,  which  is  the  primary  object 
of  tlie  court  in  enforcinsr  secret  trusts, 
while  any  other  would  promote  fraud." 

R.    A.    £• 
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wife  should  have  it  all,  and  at  the  same 
time  asked  his  mother  if  this  was  satis- 
factory to  her,  to  which  she  responded  in 
language  substantially  as  indicated  above; 
all  parties  having  agreed  that  nothing  fur- 
ther was  done  by  deceased  in  the  way  of 
making  a  will  or  deed,  and  that  shortly 
thereafter  he  died  in  the  belief  that  his 
wife  would  take  all  his  estate.  Following 
our  usual  custom,  we  do  not  set  out  the 
testimony  upon  which  we  base  these  conclu- 
sions, as  to  do  so  would  serve  no  useful  pur- 
pose. Ihe  fact  question  being  settled,  the 
only  remaining  one  is  of  law,  and  that  is, 
Will  these  facts  constitute  such  an  estop- 
pel upon  defendant  as  will  deprive  her  ot 
her  right  to  take  under  the  law  as  moth- 
er of  the  deceased,  who  left  no  children 
surviving?  The  better  procedure,  of  course, 
to  have  been  pursued  by  the  deceased,  was 
to  have  made  a  deed  and  bill  of  sale  of  his 
property,  running  directly  to  his  wife,  or, 
better  still,  he  could  easilv  have  made  a 
will.  But  he  did  neither,  and  the  ultimate 
question  here  is,  May  an  heir  or  successor  in 
interest  to  a  decedent's  property  so  conduct 
himself  as  that  he  will  be  barred  from 
claiming  any  interest  therein?  Unless  our 
statutes  of  descent  are  to  be  regarded  as  ab- 
solute and  as  inflexible  as  the  laws  of  the 
Medes  and  Persians,  the  facts  recited  should 
estop  the  defendant  from  claiming  any  in- 
terest in  her  son's  estate.  And  the  ulti- 
mate question  in  the  case  is.  May  one  be  es- 
topped by  declarations  or  conduct  from 
claiming  under  the  statutes  of  descent?  The 
^neral  rule  announced  by  the  decisions  is 
that  a  property  right  created  in  favor  of 
one  by  an  estoppel  is  superior  to  the  stat- 
i.Ve  of  frauds  and  the  statutory  provisions 
with  reference  to  the  execution  of  wills  and 
conveyances  of  real  estate  and  personal 
property.  Cooley,  Torts,  2d  ed.  latter  part 
§  569.  As  supporting  this  rule,  see  Dowd 
V.  Tucker,  41  Conn.  197;  Judd  v.  Mosley, 
30  Iowa,  423;  Burden  v.  Sheridan,  36  Iowa, 
125,  14  Am.  Kep.  505. 

No  case  to  which  our  attention  has  been 
called  is  exactly  in  point,  although  the 
Dowd  Case,  9upra,  is  like  it  in  principle. 
There  was  a  statement  by  testator  that  he 
wished  and  intended  a  particular  person 
to  have  his  property,  or  a  part  thereof,  and 
a  devisee  under  the  testator's  will,  who 
would  take  if  the  will  were  not  changed, 
was  informed  of  this  desire,  and  consented 
that  the  party  named  should  have  it.  On 
the  strength  of  the  promise  testator  did  not 
change  his  will  by  codicil,  as  he  might  have 
done,  and  died  leaving  his  original  will  un- 
changed. The  Connecticut  court,  on  this 
state  of  facts,  held  that  the  dovisee  under 
the  will  was  a  trustee  for  the  benefit  of  the 
person  to  whom  the  testator  wished  to  give 
the  property,  and  ordered  the  devisee  to 
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make  a  conveyance  thereof  to  the  party  to 
whom  the  testator  intended  the  property  tc 
go.  This  case  seems  to  announce  the  cor- 
rect doctrine.  The  deceased  was  induced 
not  to  make  a  will  or  deed  on  the  strength 
of  defendant's  assurance  that  plaintiff  was 
to  have  all  the  property.  On  the  faith  of 
the  agreement,  he  permitted  a  title  to  one 
half  of  the  property  to  vest  under  the  stat- 
utes of  descent  in  his  mother.  After  his 
death  the  mother  asserts  title  absolute  to 
one  half  of  the  property  under  the  statutes 
of  descent.  Under  such  circumstances  it 
is  not  difficult  to  find  a  trust,  either  ex- 
pressed or  implied,  either  in  virtue  of  the 
promise,  or  by  reason  of  the  fact  that  to 
allow  defendant  to  disregard  it  would  con- 
stitute a  fraud  upon  plaintiff,  and  thus  cre- 
ate a  constructive  trust  for  her  benefit. 
Whether  this  be  worked  out  by  estoppel,  or 
upon  the  theory  of  a  trust,  is  entirely  im- 
material. Appellant's  counsel  do  not  se* 
riously  contend  that  such  an  arrangement 
as  is  claimed  by  plaintiff  may  not  be 
enforced  in  equity,  but  she  insists  that 
no  such  arrangement  was  made,  and  that 
whatever  the  agreement,  it  did  not  con- 
template anything  more  than  that  the 
deceased  might  make  a  deed  or  will  trans- 
ferring or  devising  the  property  to 
the  plaintiff,  which  he  never  did.  In 
this  connection  it  must  be  remembered  that 
the  conversation  between  the  parties  oc- 
curred but  a  few  hours — less  than  four — be- 
fore his  death.  Indeed,  under  the  most 
favorable  aspect  of  the  case,  there  were  not 
to  exceed  two  or  three  hours  within  which 
deceased  could  have  made  a  will  or  convey- 
ance. True  he  might  have  done  so  during 
this  interval  had  he  thought  it  advisable, 
and  the  very  fact  that  he  did  not  do  so  is 
indicative  of  his  reliance  upon  defendant's 
assurance  that  she  would  not  assert  any 
claim  to  his  property,  and  that  his  (testa- 
tor's) wife  should  have  it  all.  This  as  we 
have  said,  makes  out  a  very  clear  case  of 
estoppel.  The  foundation  of  this  doctrine 
is  equity  and  good  conscience.  And  its  ob- 
ject is  to  prevent  the  unconscientious  and 
inequitable  assertion  and  enforcement  of 
claims  or  rights  which  might  have  existed 
or  been  enforced  by  other  rules  of  law  un- 
less prevented  by  estoppel.  In  practical  ef- 
fect there  is,  from  motives  of  equity  and 
fair  dealing,  the  creation  and  vesting  of  op- 
posing ri^ts  in  favor  of  the  party  who  gets 
the  benefit  of  the  estoppel.  Horn  v.  Cole,  51 
N.  H.  287,  12  Am.  Rep.  111.  See  also  2 
Pom.  Eq.  Jur,  p.  1417.  We  are  abundantly 
satisfied  from  a  perusal  of  this  record  that 
the  trial  court  correctly  found  that  de- 
fendant is  estopped  from  claiming  any  title 
to  the  property,  and  that  plaintiff's  title 
thereto  should  be  quieted. 
The  decree   is   therefore   affirmed. 
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Dec. 


DISTRICT  OF  COLUMBIA  COURT  OF 

APPEALS. 

ISABEL  I.  WALL,  by  Next  Friend,  Appt, 

V. 

JAMES  F.  OYSTER  et  aL 

(—  App.  D.  C.  — ) 

Schools  —  separation  of  ivhite  and  col- 
ored children  —  power  of  Congress. 

1.  Congress  may  constitutionally  provide 
for  the  separation  of  white  and  colored  chil- 
dren in  tne  public  schools  of  the  District 
of  Columbia. 

Statute  —  constitutionality  —  right  to 
attack. 

2.  One  who  has  received  notice  and  been 
heard  before   being  assigned   to   a   colored 


school  rather  than  a  white  school  cannot 
attack  the  constitutionality  of  the  statute 
providing  for  the  separation  of  the  races  in 
the  public  schools,  on  the  ground  that  it 
does  not  expressly  provide  for  notice  and 
hearing. 

School  —  separation  of  races  —  colored 
child. 

3.  A  child  having  no  physical  character- 
istics of  a  negro,  but  which  has  one  six- 
teenth negro  blood  in  its  veins,  and  whose 
parents  maintain  the  racial  status  of  th€ 
negro,  is  colored,  within  the  meaning  of  a 
statute  providing  for  the  separation  of 
white  and  colored  children  in  the  public 
schools. 

(December  5,  1910.) 


Note.  —  Who  i8  a  negro,  mulatto,  or 
person  of  color  within  statutes  not 
specifically  defining  same. 

It  is  assumed  for  the  purposes  of  this 
note  that  by  "mulatto,"  "persons  of  color,'* 
or  "colored  persons,"  or  other  similar  ex- 
pression, is  meant  persons  of  African  de- 
scent, or  persons  having  in  them  the  blood 
of  the  negro  race;  and  the  sole  question 
discussed  in  this  note  is  how  much  negro 
blood  must,  or,  to  state  it  otherwise,  how 
little  negro  blood  may,  course  through  the 
veins  of  a  person  and  yet  cause  him  to  come 
within  the  above  terms  as  commonly  used  in 
statutes  or  otherwise  concerning  them.  The 
question,  therefore,  whether  Indians,  Mon- 
golians, or  any  other  race  of  people,  or  the 
offspring  of  them  and  whites,  are  "colored 
persons  or  mulattoes,  is  not  within  the 
scope  of  this  note. 

An  examination  of  this  note  will  reveal 
that  the  courts  have  experienced  much  dif- 
ficulty and  some  embarrassment  in  their 
efforts  to  determine  the  proportion  of  negro 
blood  necessary  to  render  one  a  "negro," 
"mulatto,"  or  "person  of  color." 

In  this  connection,  it  is  proper  to  note 
that  many  states  have  fixed  arbitrary  defi- 
nitions of  those  terms  as  used  in  the  vari- 
ous statutes  concerning  them.  No  effort 
has  been  made,  however,  to  state  what  the 
law  in  this  regard  may  be  in  any  one  par- 
ticular jurisdiction..  The  cases  gathered 
here  are  only  those  which,  independently  of 
a  statute,  have  attempted  to  determine  who 
come  within  the  above  terms.  It  should  al- 
so be  noted  that  the  statutes  which  con- 
tain the  above  terms  are  of  such  a  various 
nature  and  have  been  designed  for  many 
various  purposes  that  the  terms  "negro,** 
"mulatto,"  or  "colored  persons,"  often  do 
not  or  even  cannot  have  the  same  meanin;jj 
in  one  statute  as  they  have  been  inter- 
preted to  have  in  another.  It  is  for  this 
reason  that  it  is  practically  impossible  to 
state  a  general  rule  by  which  all  or  even 
a  large  share  of  the  cases  may  he  povernod. 

It  is,  bow-ever,  safe  to  say  that  by  iho 
courts  as  well  as  in  public  opinion,  negro 
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blood  has  never  been  considered  the  equal 
of  white  blood,  and  although  the  cases  ex- 
tend from  the  viewpoint  that  even  the  small- 
est fraction  of  negro  blood  is  sufficiently 
corrupting  to  prevent  the  possessor  Ijeinj; 
considered  a  white  person,  to  the  view- 
point tliat  a  predominance  of  blood  will 
cliaracterize  the  race,  it  may  be  said  with 
Mr.  Stephenson  in  his  Race  Distinctions  iu 
American  Law,  p.  19;  "Miscegenation  has 
never  been  a  bridge  upon  which  one  might 
cross  from  the  negro  race  to  the  Caucasian, 
though  it  has  been  a  thoroughfare  from  the 
Caucasian  to  the  negro." 

In  State  v.  Treadaway,  126  La.  300,  52  So. 
500,  the  court,  in  an  elaborate  opinion,  held 
that  an  octaroon  is  not  a  "person  of  the  ne- 
gro or  black  race,"  within  a  statute  making 
concubinage  between  a  person  of  the  Cau- 
casian or  white  race  and  a  person  of  t-h^ 
negro  or  black  race  a  felony.  And  see  the 
review  of  this  case  in  Wall  v.  Oystesi. 

In  Ferrall  v.  Ferrall,  153  N.  C.  174,  60 
S.  E.  60,  it  was  held  that  a  negro  ancestor 
of  the  third  generation,  to  render  a  mar- 
riage void  under  a  statute  forbidding  mar- 
riages between  a  white  person  and  a  person 
of  negro  descent  to  the  third  generation  in- 
clusive, must  be  of  pure  negro  blood,  and 
not  merely  one  who  had  his  status  as  a 
negro  ascertained  and  fixed  by  the  recogni- 
tion and  general  consensus  of  the  commu- 
nity where  his  lot  was  cast. 

In  McPherson  v.  Com.  28  Gratt.  939,  2 
Am.  Crim.  Rep.  636,  where  the  question 
arose  whether  a  certain  marrias^e  was  val- 
id, it  was  held  that  a  woman  having  1es> 
than  one  fourth  negro  blood,  although  but 
one  drop  less,  is  not  a  negro. 

So,  in  Jones  v.  Com.  80  Va.  538,  it  waj* 
held  that,  in  view  of  a  statute  providing 
that  every  person  having  one  fourth  or 
more  of  negro  blood  shall  be  deemed  a 
colored  person,  and  the  McPherson  Case, 
supra,  holding  in  effect  that  the  term  "no- 
gro"  is  identical  in  signification  with  "col- 
ored person,"  one  who  has  less  than  one 
fourth  negro  blood  is  not  a  negro  within 
the  moaning  of  a  statute  making  it  punish- 
able   by    confinement    in    the    penitentiary 
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APPEAL  by  petitioner  from  a  judgment 
of  the  Supreme  Court  of  the  District 
of  Columbia  dismissing  a  petition  for  man- 
damus to  compel  her  admission  to  a  public 
school.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  A.  Birney  and  John 
RIdout,  for  appellant: 

Petitioner's  exclusion  from  the  white 
school  is  an  intolerable  discrimination 
against  her. 

Plessy  V.  Ferguson,  163  U.  S.  537,  41  L. 
ed.  256,  16  Sup.  Ct.  Bep.  1138. 

Madamus  is  the  proper  remedy. 

7  Cyc.  Law  &  Proc.  p.  176;  35  Cyc.  Law 
&  Proc.  p.  1116. 

Negro  physical  characteristics  and  negro 


for  any  white  person  to  intermarry  with  a 
negro,  or,  vice  versa,  any  negro  to  inter- 
marry with  a  white  person. 

Persons  of  color. 

Possibly  because  of  the  large  number  of 
persons  of  mixed  blood,  in  many  of  whom 
white  blood  predominated,  and  in  regard  to 
whom  there  might  be  a  question  whether 
the  term  '*negro"  would  apply,  the  terms 
"persons  of  color**  or  "colored  persons'* 
soon  came  to  be  used  by  legislatures 
and  courts;  and  although  it  is  easily 
to  be  perceived  that  one  might  be  a  "per- 
son of  color*'  and  yet  not  a  "negro"  (see 
infra),  the  question  still  remains,  Who  is 
a  "person  of  color?" 

In  Johnson  v.  Norwich,  29  Conn.  407,  a 
person  having  one  fourth  negro  blood  was 
neld  to  be  a  "person  of  color'*  within  the 
meaning  of  a  statute  exempting  from  taxa- 
tion the  real  and  personal  property  of  such 
persons. 

And  see  Lee  v.  New  Orleans  G.  N.  R.  Co. 
125  La.  236,  61  So.  182,  set  out  in  the 
Wall  Case. 

In  Lee  v.  New  Orleans  G.  N.  R.  Co.  supra, 
it  was  said:  "Ever  since  the  first  settle- 
ment of  Louisiana,  all  persons  with  any  ap- 
preciable degree  of  negro  blood  have  been 
considered  as  colored;  that  is  to  say,  as 
belonging  to  the  African-  race.  Many  free 
persons  of  color  owned  slaves  and  other 
property.  But  between  that  class  of  people, 
however  light  in  color,  and  the  whites,  the 
color  line  was  strictly  drawn,  both  socially 
and  politically.  The  lawmaker  never  ap- 
plied the  term  'colored'  to  slaves,  but  since 
emancipation  that  term  has  been  used  a.s 
synonymous  with  negro.  Among  slaves  the 
word  *neffro*  or  'nigger'  was  considered  as 
a  term  of  reproach,  and  they  usually  spoke 
of  themselves  as  'colored.*  This  nomencla- 
ture has  survived,  and  has  become  a  popular 
term,  embracing  all  persons  of  negro  blood.** 

And  see  Van  Camp  v.  Board  of  Educa- 
tion, 9  Ohio  St.  406,  infra. 

In  State  v.  Dempsey,  31  N.  C.  (9  Ired. 
L.)  384,  under  a  statute  making  it  a  mis- 
demeanor "in  any  free  negro,  mulatto,  or 
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blood  must  combine  in  one  to  render  him 
colored. 

Van  Camp  v.  Board  of  Education,  9  Ohio 
St.  416;  Johnson  v.  Norwich,  29  Conn. 
407;  Gray  v.  State,  4  Ohio,  353;  Williams 
V.  School  Dist.  No.  6,  Wright  (Ohio)  579. 

Mr.  Stanton  C.  Peelle,  for  appellees: 

The  board  of  education  has  statutory 
authority  which  empowers  it  to  decide  up- 
on the  question  of  appellant's  racial  status 
for  purposes  of  school  classification. 

United  States  ex  rel.  Nalle  v.  Hoover,  31 
App.  D.  C.  311 ;  Plessy  v.  Ferguson,  163  U. 
S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
Roberts  v.  Boston,  5  Cush.  198;  State  ex 
rel.  Games  v.  McCann,  21  Ohio  St.  198; 
Lehew  v.  Brummell,  103  Mo.  646,  11  L.R.A. 


free  person  of  color,**  to  carry  about  his  per- 
son or  in  his  house  any  shotgun  or  other 
arms,  a  person  of  color  was  held  to  mean 
a  person  descended  from  a  negro  within  the 
fourth  degree,  inclusive,  though  an  ancestor 
in  each  intervening  generation  was  white. 
The  court  in  this  case  depends  for  its  de- 
cision upon  definitions  given,  among  other 
statutes,  in  the  statute  concerning  the  com- 
petency of  evidence,  as  well  as  the  consti- 
tutional provision  concerning  voters  for 
representatives,  and  which  describes  who  are 
free  mulattoes  or  free  persons  of  mixed 
blood. 

A  similar  case,  and  holding  to  the  same 
effect,  is  State  v.  Watters,  25  N.  C.  (3  Ired. 
L.)  455,  the  question  there  arising  in  the 
construction  of  a  statute  prohibiting  mar 
riages  between  white  persons  and  "persons 
of  color.** 

In  State  v.  Melton,  44  N.  C.  (Busbee,  L.) 
49,  a  statute  declaring  void  marriages  be- 
tween white  persons  and  free  negroes  or 
free  persons  of  color,  in  view  of  an  earlier 
statute  inflicting  a  penalty  upon  any  white 
man  or  woman  intermarrying  with  an  In- 
dian, negro,  mustee,  or  mulatto,  or  any  per- 
son of  mixed  blood  "to  the  third  genera- 
tion,*' was  held  to  iitValidate  only  those  mar- 
riages between  a  white  person  and  per- 
sons of  color  within  the  third  degree;  and 
therefore  in  this  case  a  marriage  between  a 
white  woman  and  a  man  of  Indian  blood, 
but  in  what  degree  the  jury  did  not  deter- 
mine, could  not  be  interfered  with. 

In  State  v.  Davis,  2  ^ail.  L.  558,  where 
the  case  turned  on  the  definition  of  the 
word  "mulatto**  or  "person  of  color,"  tlie 
court  said :  "I  do  not  know  that  we  can 
lay  down  any  other  rule  than  to  give  what 
appears  to  be  the  popular  meaning  of  the 
word;  to  wit,  that  where  there  is  a  dis- 
tinct and  visible  admixture  of  negro  blood, 
the  person  is  to  be  denominated  a  mnlatto, 
or  person  of  color.  It  is  a  q'uestion  very 
proper  for  a  jury.  In  determining  it,  they 
may  have  the  evidence  of  inspection  as  to 
color,  and  the  peculiar  negro  features;  the 
evidence  of  reputation  as  to  pareniage;  and 
such  evidence  as  was  offered  in  the  present 
case,  of  the  pcrson*8  having  been  received  in 
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828,  23  Am.  St.  Rep.  895,  16  S.  W.  765; 
Ward  V.  Flood,  48  Cal.  36,  17  Am.  Rep.  405; 
Bertonneau  v.  School  Directors,  3  Woods, 
177,  Fed.  Gas.  No.  1,361;  People  ex  rel. 
King  V.  Gallagher,  93  N.  Y.  438,  45  Am. 
Rep.  232;  Cory  v.  Carter,  48  Ind.  327,  17 
Am.  Rep.  738;  Dawson  v.  Lee,  83  Ky.  49. 

The  statute  fixes  a  standard,  and  the 
board  has  merely  determined  a  fact  under 
this  standard,  which  determination,  since 
there  is  no  charge  of  bad  faith,  will  not 
be  disturbed  by  the  court. 

Whitcomb  v.  White,  214  U.  S.  16,  53  L. 
ed.  889,  29  Sup.  Ct.  Rep.  599;  Marquez  v. 
Frisbie,  101  U.  S.  473,  26  L.  ed.  800;  Quin- 
by  V.  Conlan,  104  U.  S.  420,  26  L.  ed.  800. 

Shepard,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  filed  a  petition  for  manda- 
mus to  compel  the  appellees,  who  compose 


the  board  of  education,  to  reverse  the  rul- 
ing of  the  superintendent  of  the  Brookland 
White  School,  excluding  petitioner  there- 
from, and  to  admit  her  as  a  pupil  in  said 
school. 

The  petition  charges  that  petitioner  was 
admitted  to  the  Brookland  White  School 
at  its  opening  in  September,  1909,  and 
shortly  thereafter  was  excluded  by  the  prin- 
cipal, on  the  ground  that  she  was  a  **col- 
ored  child."  Tliat  the  superintendent  of 
public  schools  approved  this  exclusion,  and 
the  board  of  education  affirmed  his  action. 
The  petition  first  attacks  the  act  of  Cou- 
gress  providing  for  separate  schoola  for 
white  and  colored  children  as  unconstitu- 
tional, and  then  alleges  that,  if  valid,  she  is 
not  a  "colored  child*'  within  the  purview 
of  said  legislation,  because  her  great-grand- 
parents were  a  white  man  and  a  very  light 
mulatto  woman;   her  grandparents  were  a 


society,   and   exercised   the   privilege   of   a 
white  man." 

In  State  v..  Cantey,  2  Hill,  L.  614,  the 
court  refused  to  disturb  a  verdict  of  the 
jury  to  the  effect  that  certain  persons  who 
had  one  sixteenth  part  of  African  blood  were 
not  "persons  of  color,"  thus  making  them 
competent  witnesses,  where  it  appeared  that 
they  exhibited  none  of  the  distinctive  marks 
of  tho  African  race,  that  they  had  always 
been  received  into  society,  and  had  always 
been  recognized  as  white  men.  The  court 
said:  "The  principal  argument  urged 
against  the  rule  we  have  adopted  is  its  want 
of  precision.  We  cannot  say  what  admix- 
ture of  netrro  blood  will  make  a  colored 
person,  and  by  a  jury,  one  may  be  found  a 
colored  person,  while  another  of  the  same 
degree  of  blood  may  be  declared  a  white 
man.  In  general  it  is  very  desirable  that 
rules  of  law  should  be  certain  and  precise; 
but  it  is  not  always  practicable,  nor  is  it 
practicable  in  this  instance;  nor  do  I  know 
that  it  is  desirable.  The.condition  of  the  in- 
dividual is  not  to  be  determined  solely  by  the 
distinct  and  visible  mixture  of  negro  blood, 
but  by  reputation,  by  his  reception  into  so- 
ciety, and  his  having  commonly  exercised  the 
privileges  of  a  white  man.  But  his  admis- 
sion to  these  privileges,  regulated  by  the 
public  opinion  of  the  community  in  which 
he  lives,  will  very  much  depend  on  his  own 
character  and  conduct;  and  it  may  be  well 
and  proper  that  a  man  of  worth,  honesty, 
industry,  and  respectability  should  have  the 
rank  of  a  white  man,  while  a  vagabond  of 
the  same  degree  of  blood  should  be  confined 
to  the  inferior  caste.  It  will  be  a  stimulus 
to  the  good  conduct  of  these  persons,  and 
Fecurity  for  their  fidelity  as  citizens."  The 
court,  after  reviewing  some  of  the  argu- 
ment contra,  continued:  "We  wish  it  to 
be  understood  that  this  matter  is  resrarded 
as  settled,  that  it  is  not  every  admixture  of 
negro  blood,  however  slight  and  remote, 
that  will  make  a  person  of  color,  within  the 
p'pnniTiry  of  ♦'-«  ^nw;  and  that  this  court  will 
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very  rarely  feel  itself  authorized  to  inter- 
fere with  the  verdict  of  a  jury." 

In  White  v.  The  Tax  Collector,  3  Rich. 
L.  136,  it  was  held  that  the  finding  of  a 
jurv  that  certain  persons,  some  of  whom 
plainly  showed  the  corrupt  blood,  and  whose 
father  was  undoubtedly,  as  shown  by  his 
color,  of  negro  descent,  were  not  white  per- 
sons, and  thus  exempt  from  a  tax  imposed 
on  "free  negroes,  mulattoes,  and  mustizoes,*' 
would  not  be  disturbed  althougli,  as  shown 
by  the  evidence,  the  respectability  of  the 
family  was  undoubted,  two  of  them  had 
married  with  white  persons,  their  social 
equality  had  been  recognized  in  the  neigh- 
borhood, and  the  tax  collector  had  not  en- 
forced the  tax  against  them  for  many  years. 

A  case  very  similar  to  Wall  v.  Oyster, 
is  the  recent  case  of  Mullins  v.  Belcher 
(Ky.)  134  S.  W.  1161,  where  "colored  chil- 
dren," within  a  constitutional  provision 
providing  for  separate  schools  for  white 
and  colored  children,  were  held  to  include 
all  children,  wholly  or  in  part,  of  negro 
blood,  or  having  any  appreciable  admixture 
thereof,  and  therefore  to  include  a  child 
having  only  one  sixteenth  negro  blood.  The 
court  said:  "For  appellants  it  is  insisted 
that,  in  order  to  constitute  a  person  a 
'colored  person,'  he  must  not  only  have 
an  appreciable  admixture  of  negro  blood, 
but  must  also  show  the  racial  characteris- 
tics of  the  negro.  In  this  connection  it  is 
insisted  that  appellants  are  as  fair  as  mem- 
bers of  the  white  race,  and  there  is  nothing 
in  their  personal  appearance  to  indicate 
the  presence  of  negro  blood.  In  our  opin- 
ion, nowever,  -the  question  does  not  depend 
upon  personal  appearance.  The  color  of 
the  person  may  be  one  means  of  indicating 
the  class  to  which  he  belongs;  but  the  ques- 
tion in  its  final  analysis  depends  upon 
whether  or  not  the  person  has,  or  has  not. 
an  appreciable  admixture  of  negro  blood." 

Although  the  terms  "negro"  and  "per- 
son of  colnr"  are  often  used  interchange- 
ably, it  will  bo  readily  observed  they  are 
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■on  of  said  great-grandparents,  and  a  Avhite 
woman,  and  the  parents  of  petitioner  are 
the  son  of  said  grandparents  and  a  white 
woman.  She  further  says  that  she  is  a 
wLite  child  in  personal  appearance,  and  is 
Bo  treated  and  recognized  by  her  neighbors 
and  friends. 

It  appears  from  the  answer  to  the  rule 
to  show  cause,  which  sets  out  correspond- 
ence between  the  parents  of  petitioner  and 
lier  counsel,  and  the  board  of  education, 
that  the  latter  determined,  upon  the  state- 
ment of  her  lineage,  before  given,  that  peti- 
tioner was  a  colored  child.  Subsequently, 
during  these  proceedings,  the  board,  at  a 
regular  meeting  for  the  purpose,  determined 
that  petitioner  was  a  colored  child  for 
the  purpose  of  school  classification,  and  de- 
nied her  admission  to  the  white  school.  It 
appears  from  the  answer  that  there  are 
separate  schools  for  colored  children  which 


offer  equal  facilities  with  the  white  schools. 
A  demurrer  to  the  answer  was  overruled, 
and  the  petitioner  entered  a  replication,  in 
which  she  denies  that  she  has  a  distinct 
and  material  admixture  of  colored  blood; 
and  that  her  father  is  a  colored  man,  or 
that  he  is  so  recognized  by  his  neighbors 
and  friends. 

The  bill  of  exceptions  sets  out  the  evi- 
dence submitted  on  the  hearing,  and  the 
conclusions  of  Mr.  Justice  Wright  thereon. 

The  evidence  on  behalf  of  petitioner 
tended  to  show  that  the  great-grandmother 
of  petitioner  was  a  mulatto;  the  race  of 
the  great-grandfather  being  unknown.  That 
the  grandfather  was  a  white  man,  the 
grandmother  being  the  issue  of  the  great- 
grandparents  aforesaid.  That  the  father 
was  the  child  of  the  parents  aforesaid  and 
a  white  woman.  That  the  associations  of 
the  grandfather  were  mainly  with  colored 


not  necessarily  synonymous.  This  was  es- 
pecially brought  out  in  State  v.  Treadaway, 
supra,  where  it  was  said:  ''There  are  no 
negroes  who  are  not  persons  of  color;  but 
there  are  persons  of^  color  who  are  not 
negroes.  The  term  'colored,'  as  applied  to 
race,  was  given  the  meaning  of  the  word 
'negro'  for  the  very  purpose  of  having  in 
the  language  a  term  including  within  its 
meaning  both  negroes  and  descendants  of 
negroes;  but  the  converse  is  not  true.  The 
word  'negro'  was  never  adopted  into  the 
language  for  the  purpose  of  designating 
persons  of  mixed  blood.  On  the  contrary, 
it  was  for  the  purpose,  and  the  sole  purpose, 
of  expressing  the  meaning  of  persons  of 
the  negro  race  proper  ;•  and  it  can  have  now 
a  different  or  piore  enlarged  meaning  only 
hy  enlarging  its  original  meaning,  as  was 
done  with  the  word  'colored,'  and  imparting 
to  it  a  meaning  different  from  that  which 
it  orisrinally  bore  in  the  language.  The  leg- 
inlature  might  do  this,  but  the  statute  by 
which  it  did  it  would  have  authority  only 
in  Louisiana,  and  the  word  'negro'  would 
still  continue  to  mean,  the  world  over,  out- 
side of  Louisiana,  except  where  its  meaning 
had  been  in  like  manner  statutorily  en- 
larged, a  person  of  the  African  race,  or 
possessing  the  black  color  and  other  charac- 
teristics of  the  African." 

So,  in  State  ▼.  Ghavers,  60  N.  C.  (6 
Jones,  L.)  11,  where  the  question  arose 
whether  the  terms  "free  negro"  and  "free 
person  of  color"  were  synonymous,  the  court 
took  occasion  to  say  that  free  persons  of 
color  might  be  persons  colored  by  Indian 
bicod  or  persons  descended  from  negro  an- 
cpstors  beyond  the  fourth  degree,  and  that 
tlierefore  an  indictment  charging  a  person 
as  a  "free  person  of  color*'  for  carrying 
phniit  his  person  a  shotgun,  contrary  to  a 
statute  making  it  penal  for  any  "free 
neirro"  to  carry  arms  about  his  person, 
could  not  be  sustained.  In  this  case  it  ap- 
pears that  bv  another  statute  it  was  pro- 
vided that  all  free  persons  descended  from 
negro  ancestors  *to  the  fourth  generation 
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inclusive,  though  one  ancestor  of  each  gen- 
eration might  be  a  white  person,  should 
be  deemed  free  negroes  and  persons  of  mixed 
blood. 

Several  cases  have  approached  the  ques- 
tion here  annotated  from  the  viewpoint, 
not  whether  a  person  was  a  "negro,"  "mu- 
latto," or  "colored  person"  within  the  mean- 
ing of  a  statute  as  containing  those  terms, 
but  whether  a  certain  person  was  a  "white 
person"  within  the  meaning  of  a  statute 
limiting  certain  privileges  and  rights  to 
that  class.  Cases  of  this  nature  are  the 
Ohio  cases;  and  it  may  be  remarked  here 
that  these  cases  seem  to  be  more  favorably 
inclined  than  the  others  towards  the  negro 
race. 

Thus,  Gray  v.  State,  4  Ohio,  353,  was  a 
case  where  it  was  seemingly  held  that  a 
person  of  less  than  half  negro  blood  was 
white,  within  a  statute  rejecting  the  black 
and  mulatto  witnesses  where  a  white  per- 
son is  a  party.  The  court  said:  "Three 
descriptions  of  persons  are  designated  by 
name  in  the  statute, — white,  black,  and 
mulatto;  and  these  three  are  well  known, 
by  the  same  terms,  in  common  life;  but 
we  doubt  whether  we  can  refine  upon  these 
obvious  distinctions,  or  whether  good  policy 
or  good  sense  requires  us  to  raise  the  neces- 
sity for  further  discrimination.  We  are 
unable  to  set  out  any  other  plain  and 
obvious  line  or  mark  between  the  different 
races.  Color  alone  is  sufficient.  We  be- 
lieve a  man  of  a  race  nearer  white  than  a 
mulatto  is  admissible  as  a  witness,  and 
should  partake  in  the  privileges  of  whites. 
We  are  of  opinion  that  a  party  of  such  a 
blood  is  entitled  to  the  privileges  of  whites, 
partly  because  we  are  imwilling  to  extend 
the  disabilities  of  the  statute  further  than 
its  letter  requires,  and  partly  from  the 
difficulty  of  defininsf  and  of  ascertaining 
the  degree  of  duskiness  which  renders  a 
person  liable  to  such  disabilitie<}." 

In  People  v.  Dean,  infra,  it  was  said  of 
this  case:  "The  decision  is  very  brief,  and 
bears  every  evidence  of  haste.     The  couft 
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people  in  a  suburb  chiefly  occupied  by  col- 
ored people.  That  the  father's  associa- 
tions were  not  largely  with  the  colored  race. 
Testimony  on  behalf  of  the  respondents 
tended  to  show  that  the  mother  of  peti- 
tioner's father  was  "colored,"  and  that  she 
and  her  husband  had  been  buried  in  Arling- 
ton Cemetery  in  a  place  set  aside  for  col- 
ored officers  of  the  volunteer  army.  That 
the  father,  mother,  and  sister  of  petitioner's 
father  were  always  reputed  to  be  "colored," 
and  were  yellow  in  appearance.  That  peti- 
tioner's father  had  years  ago  conducted  a 
pool  room  in  a  colored  neighborhood  that 
was  frequented  by  colored  people.  The 
petitioner  was  produced  before  the  court, 
but  no  evidence  was  introduced  .as  to  her 
physical  appearance.     The  following  is  ex- 


tracted from  the  "finding  and  opinion"  of 
the  learned  trial  justice: 

"There  was  to  be  observed  of  the  child  no 
physical  characteristic  which  afforded  oc- 
ular evidence  suggestive  of  aught  but  the 
Caucasian.  Her  father,  while  of  light  com- 
plexion, presents  to  the  eye  racial  charac- 
teristics which  identify  him  of  negro  blood; 
her  mother,  formerly  wife  to  a  Mongolian, 
is  taken  to  be  white. 

"The  child's  proportion  of  negro  blood 
is  one  eighth  or  one  sixteenth,  the  latter 
conceded,  the  former  claimed  with  support 
in  the  evidence.  In  the  judgment  of  the 
court  the  difference  can  exert  no  effect  in 
the  outcome  of  this  proceeding."     .     .     . 

"It  is  to  be  concluded  that  the  child  is 
of  negro  blood  of  one  eighth  to  one   six- 


declare  -  in  substance  that  the  statute  in 
question  undertakes  to  divide  the  popula- 
tion of  the  state  into  white,  black,  and 
mulatto,  and  that  they  are  unable  to  point 
out  any  obvious  distinction  with  certainty. 
They  conclude  by  declaring  that  they  were 
governed  by  two  reasons  in  making  the  de- 
cision: first,  because  unwilling  to  extend 
the  disabilities  of  the  statute;  and,  second, 
because  of  the  difficulty  of  distinguishing 
among  the  several  degrees  of  duskiness.  It 
is  somewhat  singular,  however,  that  the 
case  itself  exemplifies  the  fallacy  of  both 
of  these  positions.  A  penal  statute  apply- 
ing in  terms  to  none  but  blacks  and  mulat- 
toes  could  not  under  anv  circumstances  in- 
chide  anv  others;  and  the  defendant  could 
not  have  been  made  out  to  be  either  a 
black  or  mulatto,  by  holding  that  he  was 
not  a  white  man.  And,  so  far  as  relates  to 
facility  of  distinction,  the  court  in  this 
case  founded  its  judgment  upon  a  finding 
of  a  judicial  inspection  of  the  party  with- 
out any  testimony  whatever,  and  on  tho 
faith  of  such  inspection  was  enabled  to  say 
that  he  was  of  mixed  blood,  somewhat  more 
white  than  black;  showing  an  ability  to 
distinguish  him  readily  from  the  white 
race  by  his  appearance,  and  acting  upon 
a  test  of  color  which  it  at  the  same  time 
professed  to  repudiate." 

A  youth  of  negro,  Indian,  and  white 
blood,  but  of  more  than  half  white  blood, 
was  permitted  in  Lane  v.  Baker,  12  Ohio. 
237.   to   attend   schools   for   white   children. 

To  the  samp  efTeot  is  Williams  v.  School 
Dist.  No.  6.  Wrijjht  (Ohio)  578.  In  this 
case  the  court  referred  to  the  shabby  mean 
ness  of  the  school  directors  to  ask  from  one 
his  contribution  of  tax,  and  exclude  his 
children  from  the  benefit  of  the  schools  he 
helped  to  support. 

Evidentlv  on  the  authoritv  of  the  Gray 
CaFC,  snpra,  it  was  held  error  on  the  part 
of  the  trial  court  in  Thncker  v.  TTawk.  1 1 
Ohio.  370,  to  instruct  the  jury  tlint  if  a 
person  had  in  him  any  negro  blood  what 
ever,  he  was  not  entitled  to  vote  at  a  cer- 
tain election.  In  this  case  it  ay)poars  in 
the  dissentinff  opinion  that  the  Constitution 
provided  that  in  all  elections,  each  "white" 
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male  inhabitant  above  a  certain  age  should 
enjoy  the  right  of  an  elector. 

The  old  Constitution  having  received  this 
settled  construction,  upon  a  new  one  bein^ 
adopted  retaining  the  same  provision  as  to 
color,  it  was  held  in  Anderson  v.  Millikin. 
9  Ohio  St.  568,  that  it  must  be  considere^l 
as  having  been  adopted  subject  to  the  con- 
struction given  to  it,  and  that  voters  need 
only  have  a  predominance  of  white  bloo<L 

This  seems  also  to  have  been  recognized 
in  Monroe  v.  Collins,  17  Ohio  St.  665. 

In  VanCamp  v.  Board  of  Education,  9 
Ohio  St.  406,  the  court,  evidently  seeing  the 
right  opportunity,  refused  to  follow  the 
old  decisons  any  longer,  and  held  that  under 
a  statute  providing  for  separate  schools  for 
"white"  and  "colored"  children,  a  child  of 
three  eighths  African  and  five  eighths  white 
blood,  but  who  was  distinctly  colored,  and 
generally  treated  and  regarded  as  a  colored 
child,  was  not  entitled  to  admission  into 
the  common  schools  set  apart  for  the  in- 
struction of  white  youths.  The  court,  in 
explaininfij  the  former  cases,  said:  *'Tlie 
case  of  Polly  Gray  arose  under  the  law  in 
force  at  the  time,  prohibiting  blacks  and 
mulattoes  from  testifying  in  cases  where  a 
white  person  was  a  party.  The  cases  in 
Wright,  and  in  12  Ohio,  were  cases  arising 
under  the  school  laws  in  force  prior  tn 
1843,  and  the  two  cases  in  11  Ohio  are 
cases  where  persons  of  more  than  half  whit*' 
blood  had  been  debarred  from  voting  at 
elections.  The  opinions  are  very  brief,  and 
in  none,  save  the  first  two,  does  the  court 
assign  any  reason  for  the  opinion,  excent 
the  authority  of  the  decision  in  the  Pollv 
Gray  Case.  The  statutes  and  the  const i- 
tutional  provisions  as  to  voters,  under  whic'i 
the  questions  arose,  are  disabling  and  ex- 
elusive  in  character,  and  it  is  apparent, 
from  what  is  said,  that  the  tendency  and 
efTcct  of  the  provisons  greatly  influenced 
the  decisions.  In  the  case  of  Pollv  Orav, 
the  court  remark  that  the  statute  define^ 
only  three  classes  of  persons, — whites  and 
blacks  and  mulattoes, — and  say  that  they 
are  not  willing  to  make  a  third  class,  nor 
define  the  derrroe  of  darkness  that  should 
exclude.     And   in   the  Williams   Case  they 
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teenth;  that  her  racial  statufl  is  that  of 
the  negro.  She  is,  therefore,  'colored/  ac- 
cording to  the  common  meaning  of  the 
term,  and  the  application  for  the  writ  of 
mandamus  must  be  denied." 

From  the  judgment  dismissing  the  peti- 
tion, this  appeal  has  been  prosecuted. 

A  statute  enacted  in  1864,  and  afterwards 
carried  into  the  Revised  Statutes  of  the 
District,  provided  for  the  maintenance  of 
separate  free  schools  for  white  and  "col- 
ored '  children,  affording  like  facilities  and 
advantages  to  each.  D.  C.  Rev.  Stat.  §§ 
281-314.  No  definition  is  given  of  the  word 
"colored"  used  in  the  act. 

We  think  it  unnecessary  to  enter  upon  a 
discussion  of  the  power  of  Congress,  which 
exercises  all  the  functions  of  a  state  legis- 


lature in  the  District  of  Columbia,  to  pro- 
vide for  the  separation  of  white  and  colored 
children  in  the  public  schools.  That  ques- 
tion has  been  effectually  settled  by  the 
Supreme  court  of  the  United  States.  Plessy 
v.  Ferguson,  163  U.  S.  637-651,  41  L.  ed. 
256-261,  16  Sup.  Ct.  Rep.  1138. 

There  is  nothing  in  the  objection  to  the 
statute  that  it  does  not  expressly  provide 
that  notice  and  hearing  shall  be  given  to 
persons  (  seeking  admission  to  the  schools, 
before  they  can  be  refused  enrolment  in  one 
or  the  other.  Paulsen  v.  Portland,  149 
U.  S.  30-38,  37  L.  ed.  637-640,  13  Sup. 
Ct.  Rep.  760;  Allman  v.  District  of  Colum- 
bia,  3  A  pp.  D.  C.  8-25.  The  statute  does 
not  prohibit  notice  or  hearing,  and  it  ap- 
pears that  both  were  given  in  this  case. 


8p)eak  of  the  'shabby  meanness'  of  taxing 
them  for  the  support  of  common  schools, 
and  excluding  their  children  from  the  bene- 
fits; and  also  say  that  color  is  very  un- 
reliable, and  that  it  is  blood,  and  not  color, 
that  incapacitates.  It  is  obvious  that  if 
the  statutes  in  those  cases  had  excluded 
colored  persons  or  children,  as  well  as 
blacks  and  mulattoes,  a  different  result 
would  have  been  attained.  As  between 
whites  and  blacks  and  mulattoes,  they 
might  well  limit  the  disability  to  the 
mulatto;  but  if  'colored'  had  been  used, 
then  all  less  than  white  would  have  been 
excluded.  There  is  no  margin  between  white 
and  colored;  and  all  that  are  not  white  are 
colored;  and  in  such  case,  the  court  would 
have  been  required  to  do  what  they,  in  the 
Williams  Case,  refused, — to  consider  color 
as  well  as  blood.  Not  complexion  alone, 
but  complexion  and  blood  combined.  The 
test  of  exclusion  would  have  been,  Is  the 
applicant  of  mixed  blood,  and  is  that  ad- 
mixture apparent?  If  the  word  Svhite,*  in 
the  law  of  1853,  was  used  in  the  same  con- 
nection as  in  the  laws  under  which  those 
decisions  were  made,  it  would  be  fair  to 
presume  that  the  legislature  intended  it  to 
hear  the  same  relative  signification;  but 
wliere  they  drop  the  words  'blacks  and 
mulattoes,'  and  place,  in  opposition  to 
white,  a  term  which  embraces  all  less  than 
pure  white,  no  such  presumption  can  fairly 
or  properly  arise.  That  the  legislature  in- 
tended that  the  word  'colored,'  in  the  law 
of  1853,  should  bear  its  ordinary  and  popu- 
lar signification,  is  also  apparent  from  the 
fact  that  in  §  5,  of  the  law  of  1840,  they 
qualified  and  restricted  its  signification  for 
the  purposes  of  that  act;  but  in  the  law 
of  1853,  which  repealed  the  law  of  1849, 
and  relates  to  colored  youth,  they  did  not 
re-enact  the  restriction,  though  the  neces- 
sity still  existed,  if  the  limitation  was  in- 
tended to  apply  thereafter.  These  decisions 
in  regard  to  the  ri^ht  of  persons  more  than 
half  white  to  testify  and  to  attend  the  com- 
mon schools  have  had  their  day  and  accom- 
plished their  purpose,  and  we  do  not  seek 
to  disturb  them.  The  statutes  to  whicii 
they  apply  have  been  repealed,  and  the  coii- 
31  L.R.A.(N.S.) 


I  struction  we  place  upon  the  act  of  1853'  docd 
not  conflict  with  them.  It  is  a  law  of  clas- 
sification, and  not  of  exclusion,  intended  and 
designed  to  place  in  one  school  all  the  white 
youth,  and  in  the  other,  all  who  have  any 
visible  taint  of  African  blood." 

In  People  v.  Dean,  14  Mich.  414,  where 
the  question  arose  as  to  who  was  "white" 
within  the  meaning  of  a  constitutional  pro- 
vision limiting  the  election  franchise  to 
"white  male  citizens,"  the  court,  after  com- 
ing to  the  conclusion  that  a  man  is  not 
made  white  by  a  mere  predominance  of 
white  blood,  determined  that,  since  the  in- 
spectors at  elections  could  generally  deter- 
mine the  race  of  a  person  only  by  inspec- 
tion (not  being  able  to  obtain  testimony), 
and  that  therefore  the  devision  of  persona 
into  white  and  other  than  white  must  have 
been  designed  to  reach  those  who,  as  classes, 
were  apparently  white,  and  likely  so  re- 
garded by  men  generally,  the  persons  com- 
ing properly  within  the  meaning  of  the 
constitutional  provision  were  those  in  whom 
white  blood  so  far  predominated  as  to  have 
less  than  one  fourth  of  African  blood. 

This  was  evidently  also  recognized  in 
Walker  v.  Brockway,  1  Mich.  N.  P.  57. 

A  case  of  interest  in  this  connection,  and 
often  cited,  is  Bailey  v.  Fiske,  34  Me.  77, 
where  the  court,  evidently  having  in  mfnd 
the  proportion  of  African  blood  which  would 
prevent  a  person  possessing  it  from  being 
regarded  as  white,  held  that  a  woman  hav- 
ing but  one-sixteenth  part  of  Indian  blood 
must  be  considered  a  white  woman,  whose 
marriage  with  a  mulatto  was  void  under  a. 
statute  forbidding  the  marriage  of  white 
with  colored  persons. 

Mulatto. 

,  Although  the  term  "mulatto"  in  some 
cases  is  considered  as  designating  one  of 
mixed  white  and  negro  blood,  without  refer- 
ence to  the  proportions,  in  others  it  has 
been  deemed  essential  that  in  order  that 
one  be  a  "mulatto,"  he  must  be  the  off- 
spring of  a  Caucasian  and  a  full-blooded 
negro. 
Thus,  in  Thurman  ▼.  State,  18  Ala.  276, 
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Congress  having  failed  to  define  the 
meaning  of  the  word  "colored,"  the  duty 
was  necessarily  devolved,  in  the  first  in- 
stance, at  least,  upon  the  board  of  education 
to  determine  what  children  are  white  and 
what  are  colored  whenever  that  question 
shall  arise  in  a  particular  case.  The  pow- 
ers conferred  upon  the  board  in  respect  of 
the  management  and  control  of  the  schools 
are  general,  and  contemplate  the  exercise 
of  a  broad  discretion.  United  States  ex  rel. 
Nalle  V.  Hoover,  31  App.  D.  C.  311,  320.  As 
was  said  in  that  case:  "The  extraordinary 
writ  of  mandamus  will  not  be  granted  to 
correct  mere  errors  of  judgment  committed 
by  the  board  so  long  as  it  acts  within  the 
authority  conferred  by  statute." 

llie  statute  in  this  case  conferred  no 
authority  upon  the  board  to  exclude  a  white 
child  from  a  white  school,  or  a  colored  child 
from  a  colored  school.  Either  act  would  be 
in  excess  6f  its  jurisdiction.  It  is  plain 
that  the  board  did  not  intend  to  act  arbi- 
trarily or  unjustly  in  excluding  petitioner 
from  the  white  school.  Upon  substantially 
undisputed  facts,  it  determined  the  question 
as  one  of  law  simply.  If  mistaken  in  its 
construction  of  the  law,  its  action  was  with- 
out authority  and  is  subject  to  judicial  re- 
view. American  School  v.  McAnnulty,  187 
U.  S.  94-109,  47  L.  ed.  90-96,  23  Sup.  Ct. 
Rep.  33;  Roberts  v.  United  States,  13  App. 
D.  C.  38-46,  176  U.  S.  221-230,  44  L.  ed. 
443-446,  20  Sup.  Ct.  Rep.  376. 

The  learned  trial  justice  reviewed  the 
action  of  the  board,  but,  concurring  in  their 
interpretation  of  the  law,  dismissed  the 
petition.  His  conclusion  is  thus  clearly 
stated:  "That  the  common  use  of  the  word 
throughout  the  United  States  is  in  nowise 
significant  of  mere  complexion  is  quite  defi- 
nitely established  by  considering  the  uni- 


versal habit  of  the  people  in  their  lumlter- 
able  failure  to  apply  it  to  the  Indimn,  who 
is  red,  the  Mongolian,  who  is  yellow,  or  to 
the  Malay,  who  is  brown;  its  application 
to  one  of  these  unfair  complexions  is  not 
any  time  to  be  heard;  to  those  of  n^jo 
blood  alone  it  is  ever  found  to  be  suited; 
and  then,  not  depending  for  the  propriety 
of  its  application  upon  a  shade  of  partic- 
ular blackness,  but  rather  upon  an  ad- 
mixture of  a  particular  racial  blood,  the 
negro.  Whether  complexions  appear  dis- 
tinctly black  or  approaching  toward  the  fair 
by  gradations  of  shading  is  all  one;  if 
there  be  physical  touches,  whether  of  ahade, 
hair,  or  physiognomy,  telling  of  negro  blood, 
such  a  one  is  held  by  the  people  to  be 
'colored,'  desite  his  color  or  want  of  color. 
In  confirmation  of  the  accuracy  of  this  eon- 
ceptiou,  one  need  appeal  to  no  mentor  be- 
yond the  honesty  of  his  own  observations 
day  by  day. 

"While  there  is,  therefore,  no  good  argu- 
ment nor  any  other  kind  of  a  good  con- 
sideration which  opposes  the  conclusion  that 
no  matter  what  the  complexion,  admixture 
of  negro  blood  makes  one  'colored'  if 
it  manifests  itself  in  racial  traits  which 
identify  its  presence  to  the  eye  of  the  ob- 
server, there  remains  to  be  considered  wheth- 
er, if  negro  blood  be  present,  mere  fairness 
alone  of  even  great  degree  must  of  neces- 
sity enact  the  subject  'white.'  That  grada- 
tions in  shading  toward  black,  or  grada- 
tions in  shading  toward  fairness,  are  of  very 
insignificant  concern  in  determining  wheth- 
er one  be  colored,  has  already  been  observed. 
Tlie  sense  of  sight  is  but  one  avenue  for 
the  conveyance  of  information  upon  the  sub- 
ject of  racial  identity  to  the  mind  of  the 
investigator.  Actual  color  seems  to  the 
public  mind  to  be  important  only  as  one 


it  was  evidently  considered  that  a  mulatto 
is  the  offspring  of  a  negro  and  a  white  per- 
son, and  tiierefore  it  was  held  tliat  the  off- 
spring of  a  white  mother  and  a  mulatto 
father  is  not  a  mulatto,  witliin  the  mean- 
ing of  a  statute  prescribing  the  punishment 
for  rape  when  committed  by  a  '^slave,  free 
negro,  or  mulatto." 

So,  in  Med  way  v.  Natick,  7  Mass.  88,  it 
was  held  that  a  mulatto  is  a  person  begot- 
ten between  a  white  and  a  black,  and  one 
begotten  of  such  a  person  and  a  white  is 
not  a  mulatto,  within  the  meaning  of  a 
statute  prohibiting  the  marriage  between 
a  white  person  and  a  mulatto.  In  this  case 
the  person  in  regard  to  whom  the  question 
was  in  issue  as  to  what  race  she  belonged 
to  was  a  pauper,  and  the  question  arose  as 
to  which  one  of  two  communities  should  be 
held  responsible  for  her  mainteiiance.     ' 

In  Daniel  v.  Guy,  39  Ark.  121,  the  term 
''mulatto"  in  a  statute  requiring  a  negro 
or  mulatto  in  a  suit  for  freedom  to  prove 
his  freedom  was  held  to  embrace  persons 
31  L.R.A.(N.S.) 


belonging  to  the  negro  race  who  are  of  an 
intermixture  of  white  and  negro  blood, 
without  regard  to  grades. 

In  Felix  v.  State,  18  Ala.  720,  it  was  held 
that  proof  tliat  a  certain  person  murdered 
was  a  mulatto  will  not  sustain  the  allegation 
in  the  indictment  for  the  murder  that  be 
was  a  free  negro.  The  court  said :  "The  word 
'negro,'  meaning  a  black  man  descended 
from  the  black  race  of  Southern  Africa,  is 
not  understood  in  common  parlance  to  mean 
a  mulatto,  and  our  statutes  seem  to  take 
the  distinction  between  them.  We  do  not 
think  a  bright  mulatto,  as  the  deceased  was 
shown  to  have  been,  fills  the  description  of 
a  negro." 

And  see  State  t.  Davis,  2  Bdil.  L.  558, 
supra,  and  White  v.  The  Tax  Ck>llector,  9 
Rich.  L.  136,  supra. 

For  cases  on  the  right  of  an  educational, 
charitable,  or  religious  institution  to  ex- 
clude a  person  on  account  of  race  or  color, 
see  note  to  Booker  v.  Grand  Rapids  Medical 
College,  24  L.R.A.(N.S.)  447.  G.  V. 
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of  the  Beveral  evidences  which,  if  sufficiently 
pronounced,  serve  to  identify  the  subject 
as  of  the  negro  race;  and  this  considera- 
tion— that  is  to  say,  the  consideration  of 
racial  status — seems  to  my  mind  to  meas- 
ure an  ultimate  conception  to  which  the 
mind  of  the  people  has  arrived.  It  is  this, 
— ^putting  away  for  the  moment  particular 
instances  which  miglit  present  more  re- 
fined complications, — persons  of  whatever 
complexion,  who  bear  negro  blood  in  what- 
ever degree,  and  who  abide  in  the  racial 
status  of  the  negro,  are  'colored'  in  the 
common  estimation  of  the  people. 

"The  child  at  bar  has  acquired  no  racial 
status  personal  to  itself;  its  status  of  neces- 
sity is  that  of  its  father;  his,  and  that  of 
his  paternal  ancestors,  has,  as  is  conceded, 
Ijeen  always  that  of  the  negro;  he  himself 
has  thus  been  commonly  known  and  identi- 
fied, his  business  to  the  extent  proven,  pro- 
prietor of  a  negro  pool  room,  conforming." 

Counsel  for  the  petitioner  concede  that 
the  word  "colored"  must  be  given  its  com- 
mon or  popular  signification,  but  contend 
that  ill  such  signification,  "negro  physical 
characteristics  and  negro  blood  must  "com- 
bine in  one  to  render  him  colored."  In  aid  of 
this  contention  it  is  to  be  remembered  that 
the  learned  trial  justice  had  found  that 
'*there  was  to  be  observed  of  the  child  no 
physical  characteristic  which  afforded  ocular 
evidence  suggestive  of  aught  save  the  Cau- 
casian." He  declined,  however,  to  accept 
this  delusive  test  of  race,  and  based  his 
conclusion  that  the  petitioner  is  "colored" 
upon  the  fact  that  she  has  a  proportion  of 
negro  blood  of  not  more  than  one  eighth 
mid  not  less  than  one  sixteenth.  There  has 
been  a  great  deal  of  legislation  by  the 
states  relating  to  negroes,  mulattoes,  and 
colored  persons,  in  very  little  of  which  has 
there  been  any  attempt  to  define  the  sense 
in  which  the  several  terms  are  to  be  under- 
stood. In  some  states  "colored  persons" 
are  declared  by  the  statute  to  be  those 
having  a  certain  proportion  of  negro  blood 
in  their  veins, — in  some  instances  one 
fourth,  in  some  one  eighth,  in  some  one 
sixteenth,  and  in  others  any  admixture. 
It  is  unnecessary  to  review  these  several 
statutes  or  the  decisions  founded  on  them, 
as  they  can  shed  no  light  upon  the  ques- 
tion as  here  presented. 

In  the  absence  of  a  definition  in  our  own 
statute,  we  are  compelled  to  ascertain  the 
popular  meaning  of  the  word  "colored." 
As  early  as  1820,  Mr.  Justice  Story  de- 
clared that  the  word  had  "acquired  as  defi- 
nite a  meaning  as  negro,  mulatto,  etc.," 
though  it  was  not  necessary  in  the  case  be- 
fore him  to  express  more  definitely  what 
that  meaning  was.  United  States  v.  La 
Coste,  2  Mason,  129-141,  Fed.  Caft  No. 
31  L.K.A.(N.S.) 


15,548.  The  latest  decisions  in  which  the 
meaning  of  these  terms  "negro,"  "mulatto," 
'  octaroon,"  "colored,"  has  been  considered, 
are  by  the  supreme  court  of  the  state  of 
Louisiana.  Lee  v.  New  Orleans  G.  N.  R. 
Co.  (1910)  125  La.  236,  51  So.  182;  State 
v.  Treadway  (1910)  126  La.  300,  52  So. 
500. 

The  first  case  arose  under  the  statute 
providing  for  the  separation  of  the  "white 
and  colored  races"  in  railway  trains.  Tlie 
evidence  showed  that  the  father  of  the 
children  was  undoubtedly  a  white  man. 
The  mother  was  of  mixed  blood,  the  extent 
of  which  was  not  proved.  It  was  held  that 
the  word  "colored,"  in  its  popular  meaning, 
included  all  persons  having  an  appreciable 
admixture  of  negro  blood.  The  supreme 
court  of  Ohio  came  to  the  same  conclusion 
in  1859.  Van  Camp  v.  Board  of  Educa- 
tion, 9  Ohio  St.  406-413. 

In  the  later  Louisiana  decision,  cited 
above,  the  case  was  the  prosecution  of  an 
octaroon — a  person  having  one  eighth  or 
less  of  negro  blood — for  concubinage  with 
one  of  the  white  race,  under  a  statute 
making  such  relation  between  a  person  of 
"the  Caucasian  or  white  race  and  one  of 
the  negro  or  black  race"  a  felony.  The 
meanings  of  negro,  mulatto,  octaroon,  and 
colored  person  were  exhaustively  discussed. 
All  agreed  that  in  popular  meaning  a 
"colored  person"  was  one  who  had  an  ap- 
preciable admixture  of  negro  blood,  but 
the  majority  of  the  court  held  that  unless 
black, — ^that  is,  of  predominating  negro 
blood, — one  was  not  of  the  negro  or  black 
race  in  the  sense  of  the  statute.  The  views 
of  the  majority  were  thus  expressed  by  Mr. 
Justice  Provosty:  "There  is  a  word  in  the 
English  language  which  does  express  the 
meaning  of  a  person  of  mixed  negro  and 
other  blood,  which  has  been  coined  for  the 
very  purpose  of  expressing  that  meaning, 
and  because  the  word  'negro'  was  known 
not  to  express  it,  and  the  need  of  a  word 
to  express  it  made  itself  imperatively  felt. 
That  word  is  the  word  'colored.*  The  word 
'colored,'  when  used  to  designate  the  race 
of  a  person,  is  unmistakable;  at  least,  in 
the  United  States.  It  means  a  person  of 
negro  blood,  pure  or  mixed;  and  the  term 
applies  no  matter  what  may  be  the  propor- 
tions of  the  admixture,  so  long  as  the  ne- 
gro blood  is  traceable." 

While  this  view  accords  with  our  own 
observation  of  the  popular  meaning  of  the 
word  "colored,"  we  would  not  rest  our  con- 
clusion upon  such  an  uncertain  founda- 
tion. 

The  most  reliable  sources  of  information 
in  this  regard  are  the  dictionaries,  which 
are  universally  accepted  as  the  best  ex- 
ponents   of    the    popular    meaning    of    the 
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words  of  the  language.  It  is  sufficient  to 
say,  without  quoting  from  them,  that  these 
show  that  he  word  "colored"  as  applied 
to  persons  or  races  is  commonly  under- 
stood to  mean  persons  wholly  or  in  part 
of  negro  blood  or  having  any  appreciable 
admixture  thereof.  See  Webster's  Inter- 
national, the  Standard,  and  the  Century 
Dictionary. 

We  are  of  the  opinion  that  the  board  of 
education  correctly  interpreted  the  statute, 
and  that  the  learned  justice  was  right  in 
dismissing  the  petition. 

It  has  been  urged  that  a  cruel  hardship 
will  be  inflicted  upon  the  petitioner  by  the 
conclusion  at  which  we  have  arrived.  It 
may  be,  however,  that  greater  evils  would 
result  from  a  different  one.  Be  that  as  it 
may,  our  province  is  to  interpret  legisla- 
tion, not  to  enact  it. 

The  judgment  will  be  affirmed  with  costs. 

Affirmed. 


INDIANA  SUPREME  COURT. 

GEORGE  Mcpherson,  Appt, 

T. 

STATE  OF  INDIANA. 

(—  Ind.  — ,  90  N.  E.  610.) 

Statute  —  intoxicating  liquors  —  suflfl- 
cicncy  of  title. 

1.  Provision  in  a  statute  permitting 
electors  to  forbid  the  sale  of  intoxicating 
liquors  in  their  county  does  not  make  the 
statute  a  prohibitory  one  so  as  not  to  be 
within  the  title,  "An  Act  to  Regulate,  Re- 
strain, and  Control  the  Sale  of  Intoxicating 
Liquors,  and  Providing  for  Local  Option 
Elections." 

Same  —  delegation  of  power  —  local  op** 
tlon. 

2.  A  statute  is  not  invalid  as  a  delega- 
tion of  legislative  power  which  provide.* 
that  the  right  to  sell  intoxicating  liquors 
as  a  beverage  shall  not  be  denied  in  coun- 
ties where  a  majority  of  the  voters  express 
themselves  as  favorable  to  such  sales,  but 
shall  be  denied  in  counties  where  a  ma- 
jority express  themselves  as  favorable  to 
such  prohibition. 

Same   —   constitutional      limitation   — 
contravention. 

3.  A  statute  making  the  question  of  per 
mitting  or  prohibiting  the  sale  of  intoxicat- 
ing liquors  in  a  county  to  depend  upon 
popular  vote  does  not  contravene  a  con- 
stitutional provision  that  no  law  shall  be 
passed  to  take  effect  upon  any  other  author- 
ity than  that  provided  in  the  Constitution, 

Note. —As  to  constitutional  right  to 
prohibit  sale  of  intoxicating  liquor,  includ- 
ing the  validity  of  local  option  laws,  see 
note  to  State  v.  Durein,  15  L-R.A.(N.S.) 
008. 
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that  is,  its  regular  passage,  approval,  and 
promulgation. 

Same  —  suspension  of  law  —  popular 
vote. 

4.  A  constitutional  provision  that  the 
operation  of  laws  shall  never  be  suspended 
except  by  authority  of  the  general  assembly 
is  not  contravened  by  a  statute  making  the 
question  of  permitting  or  prohibiting  th<? 
sale  of  intoxicating  liquors  m  the  counties 
of  the  state  depend  upon  popular  vote. 

(Montgomery    and    Jordan,    J  J.,    dissent) 

(December  16,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  convicting  him  of  violating  tl* 
local  option  law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Shirts  &  Fertig  for  appellant 

Messrs.  A.  G.  Cavins,  E.  M.  'Wbitc. 
W.  H.  Tliompson,  R.  C.  Minton.  and 
Hanly,  McAdams,  &  Artman,  with  Mr. 
James  Bingham,  Attorney  General,  for 
the  State.: 

The  act  of  1008  does  no  more  than  pro- 
vide for  an  additional  limitation  upon  the 
jurisdiction  of  the  board  of  county  com- 
missioners to  grant  saloon  licenses. 

State  V.  Gerhardt,  145  Ind.  409,  33  L-RIa. 
313,  44  N.  E.  460;  Cochell  v.  Reynolds.  156 
Ind.  10,  68  N.  E.  1020;  Ludwig  v.  Cory. 
158  Ind.  500,  64  N.  E.  14;  Cain  v.  Allen. 
168  Ind.  21,  70  N.  E.  201,  806;  Hoop  v 
Affleck,  162  Ind.  565,  70  'N.  E.  078;  Sana 
sack  V.  Ader,  168  Ind.  661,  80  N.  E.  151: 
State,  Paul,  Prosecutor,  v.  Circuit  Judge. 
50  N.  J.  L.  585,  1  L.R.A.  86,  16  Atl.  272: 
State  v.  Fountain  (Del.)  60  Atl.  033;  Fouls 
V.  Hood  River,  46  Or.  402,  1  L.R.A.(X.S.) 
483,  81  Pac.  370,  7  A.  &  E.  Ann.  Cas.  1160; 
State  ex  rel.  Crothers  v.  Barber,  10  S.  D. 
1,  301  N.  W.  1078;  People  v.  McBriilc. 
234  111.  146,  123  Am.  St.  Rep.  82,  84  N. 
E.  865,  14  A.  &  E.  Ann.  Cas.  904;  Glovers- 
ville  v.  Howell,  70  N.  Y.  287. 

All  laws  which  regulate,  restrict,  or  con- 
trol the  sale  of  intoxicating  liquors  for 
beverage  purposes,  in  such  quantities  as 
can  be  lawfully  sold  only  under  a  license 
first  obtained,  by  imposing  burdens  or  con- 
ditions upon  such  sale,  or  by  denying  the 
right  to  sell  to  certain  persons  or  to  sell 
during  certain  times,  or  by  denying  a 
license  under  specified  conditions,  are.  in 
their  nature  and  character,  to  such  extent, 
at  least,  prohibitory,  yet  sucli  laws  are 
regulations,  and  may  be  included  under  the 
title  of  the  act  of  1908. 

Welsh  V.  State.  126  Ind.  71,  0  L.R.A. 
664,  24  N.  E.  883;  State  v.  Gerhardt,  supra; 
Sopher  v.  State,  100  Ind.  105,  14  L.R.A. 
(N.S.)   172,  81  N.  E.  013,  14  A.  &  E.  Ann, 
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Cas.  27;  Emerich  ▼.  Indianapolis,  118  Ind. 
279,  20  N.  E.  795;  Shea  v.  Muncie,  148  Ind. 
26,  4«  N.  E.  138;  State,  Paul,  Prosecutor, 
▼.  Circuit  Judge;  State  v.  Fountain;  State 
ex  rel.  Crothers  v.  Barber;  and  Fouts  v. 
Hood  River, — ^supra;  Re  Wilson,  32  Minn. 
145,  19  N.  W.  723. 

The  subject  of  the  act  of  1908  is  the  sale 
of  intoxicating  liquors,  or  the  better  regu- 
lation, restriction,  and  control  of  the  sale 
of  intoxicating  liquors,  and  the  provisions 
of  the  act  authorizing  the  voters  of  a 
county,  by  expressing  themselves  by  ballot 
in  favor  of  prohibiting  the  sale  of  such 
liquors  as  a  beverage,  to  deny  to  the  board 
of  commissioners  the  power,  to  license  such 
sale,  are  matters  properly  connected  witli 
the  subject. 

State  ▼.  Gerhardt,  145  Ind.  458,  33 
L.R.A.  313,  44  N.  E.  409;  Cain  v.  Allen, 
168  Ind.  8,  79  N.  E.  201,  806;  State  v. 
Adamson,  14  Ind.  296;  Williams  v.  State, 
48  Ind.  306;  State  v.  Young,  47  Ind.  150; 
State,  Paul,  Prosecutor,  v.  Circuit  Judge; 
Gloversville  v.  Howell;  People  v.  McBride; 
State  ex  rel.  Crothers  v.  Barber;  and  State 
v.  Fountain, — supra;  Caldwell  v.  Barrett,  73 
Ga.  604;  St.  Louis  v.  Howard,  119  Mo.  41, 
41  Am.  St.  Rep.  630,  24  S.  W.  770;Osborn 
V.  Charlevoix  Circuit  Judge,  114  Mich.  655, 
72  N.  W.  982;  Cronin  v.  People,^  82  N.  Y. 
318,  37  Am.  Rep.  564;  Minden  v.  Silver- 
stein,  36  La.  Ann.  912;  Ex  parte  Byrd,  84 
Ala.  17,  5  Am.  St.  Rep.  328,  4  So.  397; 
Cantini  ▼.  Tillman,  54  Fed.  985;  State  ex 
rel.  Gibson  v.  Richardson,  48  Or.  309,  8 
L.R.A.(N.S.)  362,  85  Pac.  225;  Fletcher  v. 
State,  54  Ind.  462;  O'Kane  v.  State,  69 
Ind.  183;  Kane  v.  State,  78  Ind.  103. 

Local  option  liquor  laws  do  not  delegate 
legislative  power  to  the  people. 

Groesch  v.  State,  42  Ind.  547;  State  v. 
Gerhardt,  145  Ind.  439,  33  L.R.A.  313,  44 
X.  E.  469;  Cain  v.  Allen,  supra;  Flynn  v. 
Taylor,  145  Ind.  533,  44  N.  E.  546;  Boomer- 
shine  v.  Uline,  159  Ind.  500,  65  N.  E.  513; 
Wilcox  V.  Bryant,  156  Ind.  381,  59  N.  E. 
1049;  Sutherland  v.  McKinney,  146  Ind. 
613;  46  N.  E.  1048;  Cochell  v.  Reynolds,  156 
Ind.  17,  58  N.  E.  1029;  Shaffer  v.  Stem, 
160  Ind.  376,  66  N.  E.  1004;  Hoop  v.  Af- 
fleck, supra;  Jones  v.  Alexander,  167  Ind. 
397,  79  N.  E.  368;  Kunkle  v.  Abell,  167 
Ind.  436,  79  N.  E.  753;  Regadanz  v.  Haines, 
168  Ind.  144,  79  N.  E.  1085;  Sanasack  v. 
Ader,  168  Ind.  563,  80  N.  E.  151;  Lanham 
V.  Woods,  167  Ind.  400,  79  N.  E.  376;  An- 
derson V.  Weber,  39  Ind.  App.  445,  79  N. 
E.  1055;  Blue  v.  Beach,  155  Ind.  121,  50 
L.RA.  64,  80  Am.  St.  Rep.  195,  56  N.  E. 
89;  People  t.  McBride,  supra;  State  v. 
Cooke,  24  Minn.  247,  31  Am.  Rep.  344; 
State,  Paul,  Prosecutor,  v.  Circuit  Judge, 
•upra;  State  t.  Wilcox,  42  Conn.  364,  19 
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I  Am.  Rep.  536;  Territory  ex  rel.  McMahon 
V.  O'Connor,  5  Dak.  397,  3  L.R.A.  355,  41 
N.  W.  746;  State  ex  rel.  Witter  v.  Forkner, 
94  Iowa,  1,  28  L.R.A.  206,  62  N.  W.  772; 
Hammond  v.  Haines,  25  Md.  541,  90  Am. 
Dec.  77;  Fell  v.  State,  42  Md.  71,  20  Am. 
Rep.  87;  State  ex  rel.  Sand  ford  v.  Common 
Pleas  Ct.  36  N.  J.  L.  72,  13  Am.  Rep.  422; 
Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716;  Com.  V.  Bennett,  108  Mass.  27;  Feek 
V.  Bloomingdale,  82  Mich.  393,  10  L.R.A. 
69,  47  N.  W.  37;  Com.  v.  Weller,  14  Bush, 
218,  28  Am.  Rep.  407;  Com.  v.  Dean,  110 
Mass.  357;  Gloversville  v.  Howell,  supra; 
Stevens  v.  State,  61  Ohio  St.  597,  56  N.  E. 
478;  Gordon  v.  State,  46  Ohio  St.  607,  6 
L.R.A.  749,  23  N.  E.  63;  State  v.  Rouch,  47 
Ohio  St.  478,  25  N.  E.  59;  Weil  v.  Calhoun, 
25  Fed.  865 ;  Com.  v.  Kimball,  4  Pick.  359, 
35  Am.  Dec.  337;  Fouts  v.  Hood  River, 
46  Or.  492,  1  L.R.A.  (N.S.)  483,  81  Pac. 
370,  7  A.  &  E.  Ann.  Cas.  1160;  New  Orleans 
V.  Smythe,  116  La.  685,  6  L.R.A.(N.S.) 
722,  114  Am.  St.  Rep.  566,  41  So.  33;  State 
ex  rel.  Gibson  v.  Richardson,  supra;  People 
V.  McBride,  234  111.  146,  123  Am.  St.  Rep. 
82,  84  N.  E.  872,  14  A.  &  E.  Ann.  Cas.  994; 
State  ex  rel.  Crothers  v.  Barber,  19  S.  D. 
1,  101  N.  W.  1078;  State  v.  Scampini,  77 
Vt.  92,  59  Atl.  201;  State  v.  Fountain  (Del) 
69  Atl.  926;  Re  O'Brien,  29  Mont.  530, 
75  Pac.  196,  1  A.  &  E.  Ann.  Cas.  373; 
Thadheimer  v.  Maricopa  County,  11  Ariz. 
430,  94  Pac.  1129;  Savage  v.  Com.  84  Va. 
619,  5  S.  E.  565;  Schulherr  v.  Bordeaux, 
64  Miss.  59,  8  So.  201;  State  ex  rel.  Mag- 
gard  V.  Pond,  93  Mo.  606,  6  S.  W.  469; 
Ex  parte  Swann,  96  Mo.  44,  9  S.  W.  10; 
State  V.  Moore,  107  Mo.  78,  16  S.  W.  937; 
State  V.  Dugan,  110  Mo.  138,  19  S.  W.  195; 
State  V.  Watts,  111  Mo.  553,  20. S.  W.  237; 
Ex  parte  Handler,  176  Mo.  383,  75  S.  W. 
920;  Caldwell  v.  Barrett,  supra;  Anderson 
V.  Com.  13  Bush,  485;  Gayle  v.  Owen 
County  Ct.  83  Ky.  61;  State  v.  Noyes,  30 
N.  H.  279;  McGonnelVs  License,  209  Pa. 
327,  58  Atl.  615;  Bancroft  v.  Dumas,  21 
Vt.  456;  Garrett  v.  Aby,  47  La.  Ann.  618, 
17  So.  238;  Ex  parte  Rippy,  44  Tex.  Crim. 
Rep.  72,  68  S.  W.  687 ;  Sweeney  v.  Webb,  33 
Tex.  Civ.  App.  324,  76  S.  W.  766 ;  Ex  parte 
Fields,  39  Tex.  Crim.  Rep.  50,  46  S.  W. 
1127;  Schwartz  v.  People,  46  Colo.  239,  104 
Pac.  92;  Black,  Intoxicating  Liquors,  §  45; 
Chicago  Terminal  Transfer  R.  Co.  v.  Greer, 
223  111.  104,  114  Am.  St.  Rep.  317,  79  N. 
E.  46;  State  v.  Durein,  70  Kan.  1,  15  L.R.A. 
(N.S.)    942,   78  Pac.   152,  80  Pac.   987. 

The  taking  effect  of  the  act  of  1908  does 
not  depend  upon  the  vote  of  the  people. 

Thompson  v,  Peru,  29  Ind.  305 ;  Lafayette, 
M.  &  B.  R.  Co.  V.  Geiger,  34  Ind.  185; 
Groesch  v.  State,  supra;  Isenhour  v.  State, 
157   Ind.  517,  87  Am.  St.  Rep.  228,  62  N. 
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E.  40;  State  ▼.  Cooke  and  Hammond  ▼. 
Uainea,  supra;  Boyd  v.  Bryant,  35  Ark.  60, 
37  Am.  Rep.  6;  Fouts  v.  Hood  River  and 
Locke's  Appeal,  supra ;  Schmidt  t.  Indianap- 
olis, 168  Ind.  639,  14  L.R.A.(N.S.)  787, 
120  Am.  St.  Rep.  385,  80  N.  E.  632. 

Because  of  the  fact  that  the  business  of 
handling  and  selling  intoxicating  liquors 
is  distinguished  from  useful  and  harmless 
occupations,  by  reason  of  its  inherent 
dangers  to  the  peace,  good  order,  and  pub> 
lie  morals  of  the'  community,  to  engage  in 
such  business  is.  not: — 

(a)  A  constitutional  riglit;  (b)  an  in- 
herent right;  (c)  an  inalienable  right; 
(d)  a  natural  right  to  pursue  an  ordinary 
calling;  (e)  a  privilege  of  a  citizen  of  the 
state;  (f)  a  privilege  of  a  citizen  of  the 
United  States. 

State  v.  Gerhardt,  145  Ind.  439,  33  L.R.A. 
313,  44  N.  E.  469;  Boomershine  ▼.  Uline, 
159  Ind.  500,  65  N.  E.  513;  Sherlock  v. 
Stuart,  96  Mich.  193,  21  L.R.A.  580,  65 
N,  W.  845;  Crowley  v.  Christensen,  337 
U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Black,  Intoxicating  Liquors,  §  48. 

The  liquor  business  is  subject  to  the 
police  power  of  the  state,  and  may  be  en- 
tirely prohibited,  absolutely  and  uncon- 
ditionally, without  any  judicial  hearing, 
and  existing  licenses  to  conduct  the  busi- 
ness may  be  recalled  and  revoked  in  like 
manner. 

Schmidt  v.  Indianapolis,  168  Ind.  631,  14 
L.R.A.(N.S.)  787,  120  Am.  St.  Rep.  386, 
80  N.  E.  632;  Boomershine  v.  Ulinc,  supra; 
S'opher  v.  State,  169  Ind.  177,  14  L.R.A. 
(N.S.)  172,  81  N.  E.  913,  14  A.  &  E.  Ann. 
Cas.  27;  Bartemeyer  v.  Iowa,  18  Wall.  129, 

21  L.  ed.  029;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  33,  24  L.  ed.  992;  Crowley 
V.  Christensen,  supra;  State  ex  rel.  Kelley 
v.  Bonnell,  119  Ind.  494,  21  N.  E.  1101; 
Decker  v.  Sargeant,  125  Ind.  404,  25  N.  E. 
458;   Moore  v.   Indianapolis,   120  Ind.  483, 

22  N.  E.  424;  McKinney  v.  Salem,  77  Ind. 
213;  Nelson  v.  State,  17  Ind.  App.  403,  46 
N.  £.  941;  Schwartz  v.  People,  supra. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  January  26,  1909,  an  election  was  held 
in  Hamilton  county,  under  the  act  of  Sep- 
tember 26,  1908,  ( Sp.  Sess.  Laws  1908.  chap. 
2,  p.  4,),  commonly  called  the  "county  op- 
tion law,"  at  which  election  a  majority  of 
the  votes  cast  were  in  favor  of  prohibiting 
the  sale  of  intoxicating  liquors  as  a  bever- 
age in  said  county,  as  contemplated  by  said 
act.  Before  said  election,  to  wit,  on  De 
cembcr  8,  1008,  the  board  of  commissioners 
of  said  county,  acting  under  existing  state 
laws,  granted  appellant  a  license  for  the 
term  of  one  year  from  said  date  to  sell 
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such  liquors  at  retail.  Subsequent  to  nineij 
days  after  said  election,  to  wit,  in  April. 
1009,  and  within  the  year  of  said  license, 
apellant  'sold  one  gill  of  whisky  to  JohT 
Carey,  claiming  the  right  to  make  the  sale 
under  his  said  license,  notwithstanding  the 
result  of  said  election.  He  was  oonvictei 
for  the  making  of  an  unlawful  sale,  and 
fined  $20  and  costs,  from  which  judgment  be 
appeals. 

Appellant's  motion  to  quash  the  affidavit. 
on  the  ground  that  the  same  does  not  staU 
a  public  offense,  was  overruled,  as  waa  also 
his  motion  for  a  new  trial,  on  the  ground 
that  the  finding  of  the  court  was  contrary 
to  law,  and  not  sustained  by  sufficient  evi- 
dence, which  rulings  are  assigned  as  error, 
and  give  rise  to  the  same  and  only  ques- 
tion presented,  to  wit:  Is  the  county  op- 
tion law  constitutional  f 

Appellant  first  insists  that  said  act  eoa- 
travenes  §  19,  art.  4,  of  the  state  Con- 
stitution, which  provides  that  "every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  8ub< 
ject  shall  be  expressed  in  the  title."  The 
point  urged  by  appellant  is  that  the  subject 
of  the  act  is  "prohibition,"  and  the  same 
is  not  expressed  in  the  title. 

In  considering  whether  a  legislative 
enactment  is  in  conflict  with  the  Constitu- 
tion,  some  fundamental  principles  must  be 
kept  in  view.  Due  regard  for  other  depart 
ments  of  the  state  government  must  be 
maintained.  The  principle  that  forbids  one 
branch  of  the  state  government  from  en- 
croaching upon  the  duties  and  powers  of 
another  gives  rise  to  the  salutary  legal 
rule  which  requires  us  to  presume  that  any 
act  performed  by  the  legislative  or  execu- 
tive department  is  in  the  proper  exercise 
of  authority  conferred  by  the  Constitution. 
Confronted  by  this  presumption,  he  who 
would  strike  down  an  act  of  the  legislature 
as  unauthorized  by  the  fundamental  law 
must  make  its  invalidity  appear  with  such 
clearness  and  certainty  as  to  remove  all 
reasonable  doubt.  Concerning  this  subject, 
it  was  said  in  State  v.  Gerhardt,  146  Ind. 
451,  33  L.R.A.  313,  44  N.  E.  473:  -An 
act  of  the  legislature  comes  to  us  as  the 
will  of  the  sovereign  power.  In  the  first 
instance  the  members  of  that  body  must 
be  deemed  to  be  the  judges  of  their  own 
constitutional  authority.  The  state's  exec 
utive  and  each  member  of  its  general  as 
sembly  take  an  oath  to  support  the  Con- 
stitution, both  Federal  and  state,  and,  an 
these  can  only  be  supported  by  obeyinf; 
and  enforcing  their  provisions,  we  must 
presume  that  these  duties  were  dischargetl 
by  our  lawmakers  in  the  passage  of  the 
particular  act  in  question,  and  by  the  gor- 
ernor  when  he  olBcially  gave  to  it  his  sane- 
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tion  and  approval.    For  these  reasons,  and 
others,  all  presumption  as  to  its  validity 
must   be  indulged  in   its  favor,   and  it  is 
only  when  made  to  appear  clearly,  palpably, 
and  plainly,  and  in  such  a  manner  as  to 
leave  no  reasonable  doubt  or  hesitation  in 
our  minds,   that   a   statute   violates   some 
provision  of  the  Constitution,  that  we  can 
consistently  declare  it  void."    Justice  Waite 
said,  in  Sinking  Fund  Cases,  99  U.  S.  718, 
25  L.  ed.  496:     "Every  possible  presump- 
tion is  in  favor  of  the  validity  of  a  stat- 
ute, and  this  continues  until  the  contrary 
is    shown   beyond   a   rational   doubt.     One 
branch  of  the  government  cannot  encroach 
on  the  domain  of  another  without  danger. 
The  safety  of  our  institutions  depends,  in 
no  small  degree,  on  a  strict  observance  of 
this    rule."     See    State   ex   rel.   Geake   v. 
Fox,  158  Ind.  126,  66  L.R.A.  893,  63  N.  £. 
19;    Isenhour  v.  State,  157  Ind.  517,  523, 
87  Am.  St.  Rep.  228,  62  N.  E.  40;  Gustavel 
y.  State,  153  Ind.  613,  614,  54  N.  E.  123. 
The   title  of  the  act  in  question   is   as 
follows:     "An   Act  to  Regulate,  Restrain, 
and    Control   the  Sale   of  Intoxicating   Li- 
quors, and  Providing  for  Local  Option  Elec 
tions."     It  is  agreed  that  the  subject  and 
purpose  expressed  in  the  title  is  the  better 
regulation,  restriction,  and  control  of  the 
liquor  traffic.     The  contention  is  over  the 
subject  contained  in  the  body  of  the  act, 
which  is  affirmed  by  appellant  to  be  un- 
qualified prohibition,  and  by  the  attoi-ney 
general   to   be   that   which    is   clearly    and 
accurately  expressed  in  the  title,  namely, 
to  better  regulate,  restrict,  and  control  the 
sale  of  such  liquors.    It  is  readily  seen  that 
there  is  a  marked  difference  in  the  two  con- 
tentions.    To  "regulate,  restrict,  and  con- 
trol" the  sale  implies   that  the  sale  shall 
go   on   within   the  bounds  of  certain   pre- 
scribed rules,  restrictions,  and  limitations. 
Sweet  V.  Wabash,  41  Ind.  7;  Duckwall  v. 
New  Albany,  25  Ind.  283;  Loeb  v.  Attica, 
82    Ind.   175,   42   Am.   Rep.   494.     "Prohi- 
bit  ion,"  as  applied  to  the  liquor  traffic,  im- 
plies the  putting  a  stop  to  its  sale  as  a 
beverage,  to  end  it  fully,  completely,  and 
indefinitely.    So,  if  the  purpose  of  the  act 
in  question  is  to  authorize  the  exercise  of 
unqualified   prohibitory   power,   as   usually 
understood  by   the   term,  the  act   is   void 
because  its  subject  is  not  expressed  in  the 
title.     Then,   is   the   subject   and   purpose 
of  the  statute — in  other  words,  its  subject — 
the   better   and   further   regulation   of  the 
traffic,  or  the  prohibition  thereof?    Because 
the    enactment   contains    the    words    "pro- 
hibit,"    "prohibited,"      and      "prohibiting" 
fifteen  times,  as  averred,  is  by  no  means 
conclusive  that  it  is  a  prohibitory  statute. 
In  no  instance   is   the   word   employed   to 
define  or  qualify  the  object  and  purpose  of 
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the  law,  nor  does  it  go  further  than  to 
qualify  some  act  or  procedure.  A  statute 
often  speaks  as  plainly  by  inference  and 
by  means  of  the  purpose  which  underlies  it 
as  in  any  other  manner. 

In  arriving  at  the  true  purpose  of  the 
act,  it  may  be  useful  to  glance  at  the 
history  of  such  legislation  in  this  state. 
From  the  organization  of  the  state  govern- 
ment to  the  present,  except  for  a  brief 
period,  the  sale  of  intoxicating  liquors, 
under  license  and  some  kind  of  restriction, 
has  been  recognized  as  a  lawful  business. 
The  first  act  under  the  new  Constitution 
(Acts  1853,  chap.  66,  p.  87)  was  "an  a6t  to 
regulate  the  retailing  of  spirituous  liquors 
and  for  the  suppression  of  evils  arising 
therefrom."  It  was  a  township  local  option 
law  providing  that  no  license  should  issue 
except  upon  the  consent  of  a  majority  of 
the  legal  voters  expressed  upon  the  ballots 
at  the  April  election.  This  act,  while  the 
prfnciple  pertaining  to  the  effect  of  a  vote 
was  radically  different  /rom  the  statute 
before  us,  and  while  it  continued  for  an 
indefinite  period  to  prohibit  the  sale  in  all 
counties  not  voting  in  favor  of  license,  and 
regulated  and  restricted  sales  under  license, 
so  far  as  appears,  was  never  assailed  or 
claimed  to  be  a  prohibitory  law.  A  licensed 
seller  was  fined  for  sales  on  Sunday  and 
for  keeping  a  disorderly  house,  was  required 
to  take  care  of  any  one  made  drunk  until 
able  to  return  to  his  family,  and  in  default 
liable  to  another  who  should  do  so.  It 
also  made  the  seller  liable,  on  his  bond, 
to  wife,  parent,  or  child  for  all  damages 
from  sales  of  liquor. 

Two  years  later,  to  wit,  in  1855  (Acts 
1855,  chap.  105,  p.  209),  the  law  of  1853 
was  repealed,  and  all  licenses  issued  there- 
under declared  void,  and  in  its  stead  was 
passed  a  veritable  prohibitory  law.  entitled 
"An  Act  to  Prohibit  the  Manufacture  and 
Sale  of  Spirituous  and  Intoxicating  Liquors, 
Except  in  the  Cases  Named,  for  the  Sup- 
pression of  Intemperance,  and  to  Repeal 
All  Inconsistent  Laws."  Severe  penalties 
were  provided  for  the  manufacture  and 
sale  of  liquors,  except  that  the  county 
commissioners  might  permit  the  manufac- 
ture and  sale  to  authorized  county  agents, 
to  be  by  them  sold  only  for  medicinal,  me- 
chanical, and  scientific  purposes.  As  an 
evidence  that  the  legislature  had  clearly 
in  mind  the  distinction  between  the  terms 
"prohibition"  and  "regulation,"  we  find  in 
the  act  of  1865  no  such  temporizing  words 
as  "regulate  and  restrict." 

In  1858  (Acts  1858,  chap.  15,  p.  40)  the 
prohibitory  law  of  1865  was  unconditional- 
ly repealed,  and  in  1859  (Acts  1859,  chap. 
130,  p.  202)  a  return  was  made  to  the 
policy  of  regulation,  and  an  act  "to  regulate 
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and  license**  was  enacted.  The  regulation 
provided  in  this  latter  act  consisted  of 
penalties  for  sales  on  Sunday,  on  election 
days,  to  persons  intoxicated,  to  minors,  and 
for  keeping  a  disorderly  house.  Unimpor- 
tant acts  were  passed  in  1859  and  in  1865 
(Laws  1865,  chap.  96,  p.  197),  and  in  1873 
another  act  *'to  regulate  the  sale  of  in- 
toxicating liquors"  (Acts  1873,  chap.  59, 
p.  151),  and  repealing  all  former  conflict- 
ing laws,  known  as  the  "Baxter  law,"  was 
enacted.  This  again  provided  for  ward  and 
township  local  option,  to  the  effect  that 
a  license  could  only  be  granted  upon  a  pe- 
tition signed  by  the  applicant  and  a  ma- 
jority of  the  legal  voters  of  the  ward  or 
township.  It  also  provided  penalties  for 
sales  generally  denounced '  in  the  former 
statutes,  and  in  addition  thereto  for  sales 
to  persons  in  the  habit  of  getting  intoxicat- 
ed, for  sales  made  on  any  day  between 
9  o'clock  p.  M.  and  6  o'clock  a.  m.,  for  sftles 
on  any  public  holiday  or  election  day,  for 
becoming  intoxicated,  and  contained  many 
other  radical  provisions.  The  severity  and 
sweep  of  the  Baxter  law  went  beyond  what 
the  people  were  prepared  to  approve,  and, 
having  found  prohibition  inexpedient  in 
1855,  the  legislature  at  its  next  ensuing 
session,  to  wit,  in  1875-  (Acts  1875,  chap. 
13,  Sp.  Sess.,  p.  55),  repealed  the  Baxter 
law,  and  substituted  therefor  another  act 
to  "regulate  and  license,'*  and  thus  it  may 
be  said  to  have  returned  a  second  time  to 
a  system  of  conservative  regulation  as  the 
most  successful  in  suppressing  the  evils  of 
intemperance. 

The  law  of  1875,  in  its  amended  form,  is 
still  in  force,  and  had  been  the  embodiment 
of  our  legislative  policy  with  respect  to  the 
liquor  traffic  for  thirty  years,  when  the  act 
in  question  was  up  for  consideration.  By 
adopting  the  title,  "To  better  regulate,  re- 
strict, and  control" — in  substance,  the  same 
as  all  preceding  titles  except  that  of  1855 
— it  will  be  presumed  that  the  legislative 
body  intended  that  the  law  in  question 
should  be  administered  along  the  same  lines, 
and  with  the  same  object  in  view,  as  the 
laws  under  similar  titles  had  been  previous- 
ly administered.  This  presumption  is 
strengthened  by  the  act  of  1895  (Acts  1895, 
chap.  127,  p.  248),  known  as  the  Nicholson 
law,  the  same  being  an  act  "to  better  rejju- 
late  and  restrict  the  sale,'*  etc.,  which,  w^hile 
an  original  act,  is  clearly  supplemental  to 
and  in  aid  of  the  act  of  1875.  and  its  amend- 
ments. The  new  and  additional  means  of 
regulation  provided  by  the  Nicholson  law 
consist  clearly  in  requiring  more  publicity 
and  exposure  of  the  selling  place,  forbid- 
ding the  loitering  about  or  going  into 
saloons  during  hours  when  sales  are  unlaw- 
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ful,  and  providing  for  a  denial  of  a  license 
to  any  applicant  for  two  years  upon  the 
remonstrance  of  a  majority  of  the  legal 
voters  of  the  ward  or  township.  Ib  1905 
(Acts  1905,  chap.  6,  p.  7),  by  the  Moore 
amendment,  the  remonstrance  feature  of 
the  Nicholson  law  was  changed  so  as  to 
allow  a  general,  or  blanket,  remonstrance 
against  all  applicants,  to  be  effective 
against  all  for  the  space  of  two  years. 

The  act  before  us,  like  the  Kicholscn 
law,  is  plainly  supplemental  to,  and  in  sop- 
port  of,  the  regulative  and  restrictive  spirit 
of  the  act  of  1875;  the  only  substantial 
difference  in  the  acts  being  that  the  latter 
supplies  a  new  and  additional  limitatioo 
upon  the  power  of  the  county  commissioncni 
to  grant  a  license.  At  most,  the  difference 
is  only  a  matter  of  degree.  The  latter 
enlarges  the  acting  district,  and  changea 
the  mode  of  taking  an  expression  of  the 
voters,  and  beyond  this  we  are  unable  to 
perceive  anything  of  substance  different 
from  the  Nicholson  law,  or  that  tends  to 
support  the  contention  that  the  subject  of 
the  act  is  prohibition.  The  title  to  the 
Nicholson  law,  in  all  material  respects  like 
that  of  the  act  of  1908,  being  to  "better 
regulate  and  restrict,"  has  been  upheld 
by  this  court  as  sanctioned  by  the  constitu- 
tional provision  here  invoked.  State  v. 
Gerhardt,  145  Ind.  439,  458,  33  L.R.A.  313, 
44  N.  E.  469;  Shea  v.  Muncie,  148  Ind. 
14,  26,  46  N.  E.  138;  Cain  v.  Allen,  168  Ind. 
8,  24,  79  N.  E.  201,  896.  It  was  said  io 
Gerhardt's  Case:  "The  subject  is  clearly 
expressed  in  the  title.  The  latter  fully 
indicates  the  purpose  of  the  legislation, 
and  informs  all  persons  as  to  the  pro- 
visions of  the  act.  The  matters  embraced 
in  the  body  of  this  statute  are  details  of 
the  method  by  which  the  sale  of  intoxicat- 
ing liquors  is  to  be  'better  regelated  and 
restricted.*  All  of  them  are  germane  to 
the  subject,  and  appropriately  and  properly 
connected  therewith." 

The  act  before  us  is  one  of  regulation, 
or  one  of  prohibition, — one  or  the  other. 
It  cannot  be  both,  and  avoid  being  double, 
which  no  one  claims.  It  is  a  bundle  of 
provisions,  in  the  enforcement  of  which 
every  county  in  the  state  may  retain  it- 
saloons  and  continue  the  sale  of  intoxicat- 
ing liquors  as  a  beverage;  and  some  coun- 
ties that  are  now  wet  may  become  dry, 
and  some  that  are  now  dry  may  become 
wet,  according  to  the  sentiment  of  the 
electors,  at  the  end  of  any  period  of  two 
years.  Shall  we  call  this  regulation,  or 
prohibition?  Will  anyone  dare  to  say  that, 
if  the  title  had  been  "An  act  to  prohibit 
the  sale  of  intoxicating  liquors,"  it  would 
have  been  sufficient  and  made  a  valid  law? 
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A  concession  that  it  would  not  is  equivalent 
to  an  admission  that  the  controverted  title 
is  good. 

Furthermore,  the  word  "prohibition"  is 
close  akin  to  "regulate,  restrict,  and  con- 
trol." Its  use  in  the  body  of  the  act  is  of 
little  significance.  To  forbid  the  sale  of 
liquor  by  those  who  have  no  license;  to 
deny  the  licensee  the  right  to  sell  on  cer- 
tain days,  between  certain  hours,  in  certain 
places,  in  certain  quantities, — is,  to  some 
extent  at  least,  qualified  prohibition.  It 
is  prevention,  interdiction.  Such  laws,  how- 
ever, are  unquestionably  regulations  and 
restrictions  of  the  liquor  traffic.  They 
operate  as  a  check,  as  a  restraint,  upon  the 
sale,  not  in  absolute  inhibition,  and  are 
in  the  strictest  sense  regulations.  They 
regulate  by  prohibiting  the  sale  at  certain 
times,  and  to  certain  persons,  and  in  certain 
places.  Besides,  to  say  the  law  prohibits 
the  citizen  from  selling  without  a  license, 
or  that  the  law  prohibits  the  licensed  seller 
from  selling  on  Sunday,  is  etymological ly 
correct.  In  fact,  the  word  was  employed 
in  this  sense  by  the  legislature  in  framing 
§  4  of  the  Nicholson  law  (§  8327,  Burns's 
Anno.  Stat.  1908),  which  provides  that  ob- 
structions to  the  street  view  shall  not  be 
set  up  in  the  selling  room  "during  such  days 
and  hours  when  the  sale  of  such  liquors  is 
prohibited  by  law."  So,  it  is  not  so  much 
the  primary  meaning  of  the  word,  as  sense 
in  which  it  is  popularly  understood  as  ap- 
plied to  the  manufacture  and  sale  of  spirit- 
uous liquors,  that  must  control. 

Following  are  a  few  definitions  of  "pro- 
hibition"  as   specifically   applied: 

"Interdiction  of  the  liberty  of  making 
and  of  selling,  or  giving  away,  intoxicating 
liquors  for  other  than  medicinal,  scientific, 
and  religious  .  .  .  purposes."  Ander- 
son's L#aw  Diet.;  Bouvier*s  Law  Diet. 
Rawle's  Rev. 

*'The  forbidding  by  law  of  the  manufac- 
turing and  sale  of  alcoholic  liquors." 
English's  Law  Diet. 

"The  forbidding  by  law  of  the  sale  of 
alcoholic  liquors  as  a  beverage."  Webster's 
Int.  Diet. 

"The  forbidding  by  legislative  enactment 
of  the  sale  of  alcoholic  liquors  for  use  as 
a  beverage."     Standard  Diet. 

The  term  has  even  a  wider  sweep  than 
this.  A  prohibitory  law,  to  be  classed  as 
such,  must,  at  the  same  instant,  in  the 
same  way,  become  effective  to  interdict  the 
sale  of  liquors  throughout  all  parts  of  the 
jurisdiction  of  the  lawmaking  ]»ower.  Welsh 
v.  State,  126  Ind.  71,  77,  9  L.R.A.  664,  25 
K  E.  883;  Shea  v.  Muncie,  148  Ind.  14, 
40  N.  E.  138;  State,- Paul.  Prnsonutor,  v. 
Circuit  Jndjje,  50  N.  J.  L.  585,  1  L.R.A.  86, 
15  Atl.  272. 
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It  seems  absurd,  because  rationally  in- 
conceivable, that  under  the  operation  of  a 
general  prohibitory  statute  enacted  by  the 
general  assembly,  sales  as  a  beverage  may 
indefinitely  continue  to  be  lawfully  made 
in  many,  counties  of  the  state.  It  is  also 
equally  incomprehensible  how  a  law  may 
be  absolutely  prohibitory  and  in  itself  pro- 
vide the  means  and  terms  imder  which  sales 
may  be  continued  or  resumed  in  any  or  all 
counties  of  the  state.  We  are  unable  to 
perceive  any  distinction  between  the  pro- 
hibition which  results  from'  remonstrance 
under  former  laws,  which  has  uniformly 
been  held  to  be  regulation,  and  the  pro- 
hibition arising  under  the  act  in  question, 
with  the  sole  exception  as  to  the  duration 
of  the  term  of  restriction,  depending  upon 
petition  and  election  at  the  expiration  of 
each  biannual  period.  We  therefore  con- 
clude that  the  object  and  purpose  of  the 
act  before  us  is  regulation,  and  not  pro- 
hibition, of  the  liquor  trafiic,  and  that  the 
subject  is  fairly  deducible  from  the  title, 
and  not  in  confiict  with  §  19,  art.  4,  of  the 
Constitution.  Isenhour  v.  State,  157  Ind. 
524,  87  Am.  St.  Rep.  228,  62  N.  E.  40; 
Gustavel  v.  State,  153  Ind.  613,  54  N.  E. 
123;  Burget  v.  Merritt,  155  Ind.  143,  57 
N.  E.  714;  Clarke  v.  Darr,  156  Ind.  692, 
60  N.  E.  688;  itepublic  Iron  &  Steel  Co. 
v.  State,  160  Ind.  379,  62  L.R.A.  136,  66 
N.  E.  1005;  Maule  Coal  Co.  v.  Partenheinier, 
155  Ind.  100,  55  N.  E.  751,  67  N.  E.  710. 

The  second  contention  is  that  the  act  is 
in  derogation  of  §  1,  art.  4,  of  the  state 
Constitution,  which  provides  that  "the  leg- 
islative authority  of  the  state  shall  be 
vested  in  the  general  assembly,  which  shall 
consist  of  a  senate  and  house  of  represen- 
tatives,"— the  point  made  being  that  the 
act,  as  relating  to  the  vote  of  the  county, 
is  an  attempt  to  confer  legislative  power 
on  the    people. 

We  do  not  so  regard  it.  Beneath  all  our 
law  lies  the  principle  of  the  greatest  good 
to  the  greatest  number,  and  the  means  to 
this  end  are  generally  ascertained  by  the 
majority  voice  as  expressed  through  rep- 
resentatives in  the  general  assembly  in  the 
form  of  laws.  The  benefit  of  laws  thus 
adopted  for  the  public  welfare  is  bestowed 
upon  all  the  people  at  the  same  time  and 
in  the  same  manner,  but  the  right  to  ap- 
propriate and  enjoy  such  benefits  is  some- 
times made  to  depend  on  a  condition  or 
contingency.  It  is  a  matter  of  common 
knowledge  that  conditions  arc  varying,  and 
not  always  the  same  in  all  counties  of  the 
state,  and  particularly  is  this  true  as  to 
sumptuary  Icfjislntion.  A  law  that  is  ac- 
ceptable and  salutary  in  some  counties  may 
he  odious  and  impolitic  in  others;  impolitic 
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in  that  odious  laws  tend  to  develop  in  the 
people  resistance,  and  disrespect  for  all 
legal  restraint.  It  is  therefore  safe  to  tay 
that  no  law  will  be  stricken  down  simply 
because  it  was  passed  in  deference  to  public 
sentiment.  We  may  go  further  and  add 
that  it  has  been  abundantly  demonstrated 
that  a  prohibitory  or  stringent  temperance 
law  cannot  be  successfully  enforced  in  a, 
community  where  it  is  opposed  by  a  ma- 
jority of  the  voters.  These  truths  the  law- 
makers knew,  and  they  had,  within  tlie 
limits  of  the  Constitution,  the  undoubted 
right  to  so  shape  legislation  as  seemed  to 
them  best  calculated  to  invoke  the  earnest 
support  of  the  greatest  number  of  electors. 

It  has  always  been  conceded  -that  the 
legislature  has  constitutional  authority  to 
pass  laws  to  be  exercised  upon  the  happen- 
ing of  a  future  event  or  contingency.  Stat- 
utes providing  for  the  construction  of  high- 
ways, drains,  public  buildings,  railroads, 
and  the  like,  upon  petition  and  vote  of 
electors,  belong  to  this  class.  But  every- 
thing essential  to  the  completion  of  the 
law,  and  to  its  inherent,  effective  force  as 
law  among  the  people,  must  emanate  from 
the  general  assembly  and  other  constitu- 
tional authorities.  It  is,  however,  unques- 
tionably competent  for  .the  legislature  to 
designate  a  part,  or  all,  of  the  people  of  a 
political  subdivision  or  district  to  make 
manifest,  by  signature  or  vote,  a  condition 
or  contingency  that  may  or  may  not  call 
a  law  into  exercise.  It  may  properly  be 
a  part  of  the  legislative  scheme.  A  law  for 
the  construction  of  ditches,  opening,  im- 
proving, or  vacating  highways,  etc.,  lies 
dormant  until  a  specific  number  of  in- 
habitants invoke  its  application  or  enforce- 
ment to  some  proposition  for  the  construc- 
tion of  a  ditch  or  highway,  or  abandonment 
of  same. 

The  legislature  in  this  act  has  not  at- 
tempted to  gfve  the  voters  power  or  au- 
thority to  assist  in  making  the  law.  It 
has  given  them  only  the  power  to  assist  in 
its  execution.  In  taking  a  vote,  the  elec- 
tors of  the  county  are  not  giving  effect  to 
the  law,  or  exercising  legislative  power; 
they  are  only  participating  in  the  execution 
or  administration  of  the  law.  As  the  con- 
tingency for  an  exercise  of  authority  to 
construct  a  courthouse,  a  ditch,  or  a  high- 
way may  be  a  certain  number  of  petitioners, 
so  may  a  majority  vote  of  a  county  be  the 
contingency  to  call  into  activity  and  opera- 
tion the  prohibitory  features  of  the  county 
option*  statute.  The  people  by  voting  "for 
or  against  prohibition"  add  nothing  to  the 
law,  and  take  nothing  from  it.  It  is  the 
law  that  authorizes  the  vote,  and  the  law 
that  declares  what  the  result  of  the  election 
shall  be.  All  the  vote  can,  or  does,  ac- 
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complish  is  the  disclosure  of  a  local  con- 
dition, namely,  whether  it  is  expedient  to 
prohibit  the  sale  of  intoxicating  liquors  as 
a  beverage  in  the  voting  district.  The 
voters  have  nothing  to  do  even  with  the 
expedience  of  the  law.  The  legislature  has 
rightfully  determined  that,  by  providing  m 
the  act  that  sales  as  a  beverage  shall  not 
be  peremptorily  denied  in  counties  therein, 
a  majority  of  the  electors  express  them- 
selves as  favorable  to  such  sales,  and  that 
such  sales  shall  be  denied  in  counties  where 
a  majority  express  themselves  as  favorable 
to  its  exclusion.  So  it  is  seen  that,  if  a 
majority  vote  against  the  sale,  it  is  the 
legislature,  and  not  the  voters,  that  de- 
clares it  shall  not  be  sold.  The  vote  springs 
from  the  law,  and  not  the  law  from  the 
vote.  The  principle  it  in  perfect  accord 
with  our  institutions.  It  has  behind  it  the 
popular  sympathy  and  support  of  the  peo- 
ple, and  a  sound  public  policy. 

Many  adjudications  of  this  question  haTe 
been  had  in  the  several  states  of  the  Union, 
and,  while  there  appears  some  divergence 
in  the  views  expressed,  the  better  reason 
and  clear  weight  of  authority  is  unques- 
tionably in  support  of  the  views  here  ex- 
pressed. We  hold  that  the  act  is  not  re- 
pugnant to  §  1,  art.  4,  of  the  Constitution. 
Groesch  v.  State,  42  Ind.  647;  State  t. 
Gerhardt,  145  Ind.  439,  33  L.K.A.  813,  44 
N.  E.  469;  Boomershine  v.  Uline,  159  Ind. 
500,  65  N.  E.  513.  For  instructive  cases 
from  other  jurisdictions,  see  Stevens  v. 
State,  61  Ohio  St.  597,  56  N.  E.  478;  Gor- 
don V.  State,  46  Ohio  St.  607,  6  L.R.A.  749, 
23  N.  E.  63;  State  v.  Cooke,  24  Minn.  247, 
31  Am.  Rep.  344;  State  ex  rel.  Witter  t. 
Forkner,  94  Iowa,  1,  28  L.R.A.  206,  62  N. 
W.  772;  Locke's  Appeal,  72  Pa.  491,  13 
Am.  Rep.  716;  Com.  v.  Dean,  110  Mass. 
357;  People  v.  McBride,  234  III.  146,  123 
Am.  St.  Rep.  82,  84  N.  E.  865,  14  A.  &  E. 
Ann.  Cas.  994;  State,  Paul,  Prosecutor,  v. 
Circuit  -Tudge,  supra;  Ex  parte  Handler, 
176  Mo.  383,  75  S.  W.  920;  Gloversville 
V.  Howell,  70  N.  Y.  287;  Fonts  v.  Ilor>d 
River  (1905)  46  Or.  492,  1  L.R.A.  (N.S.) 
483,  81  Pac.  370,  7  A.  &  E.  Ann.  Cas.  1160: 
Thalheimer  v.  Maricopa  County  (1908)  11 
Ariz.  430,  94  Pac.  1129. 

It  is  further  alleged  that  the  aet  Is  in 
violation  of  §  25,  art.  1,  of  the  Constitu- 
tion, which,  in  substance,  declares  that  no 
law  shall  be  passed  to  take  effect  upon  any 
other  authority  than  that  provided  in  the 
Constitution,  in  that  said  statute  is  made 
to  take  effect  in  each  or  any  county  of  the 
state  upon  the  voluntary,  favorable  ma- 
jority vote  of  the  people  of  such  county: 
and,  furthermore,  it  is  charged  that  the  aet 
is  condemned  by  §  26,  art.  1,  of  the  Con- 
stitution, which  provides  "that  the  opera- 
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tion  of  the  laws  shah  never  be  suspended, 
except  by  authority  of  the  general  assem- 
bly,"— ^the  point  made  on  the  latter  propo- 
sition being  that  the  effect  of  the  statute 
is  to  empower  the  electors  of  a  county  to 
suspend  the  operation  of  the  license  act 
of  1875  by  a  majority  vote. 

To  begin  with,  we  concede  that  the  giving 
of  effect  to  an  act  of  the  legislature,  and 
also  the  suspension  of  the  operation  of  a 
statute,  involve  the  exercise  of  legislative 
power;  hence,  cannot  be  accomplished  by 
any  other  body  or  person.  But  there  is  no 
ground  for  contention  in  this  case.  The 
favorable  majority  vote  of  a  county  has 
nothing  to  do  in  giving  effect,  validity,  or 
power  to  the  law.  It  is  the  passage  by 
both  houses  of  the  general  assembly  by  a 
constitutional  majority,  its  verification  by 
the  signature  of  the  presiding  officer  of 
each  house,  its  approval  by  the  governor, 
its  publication  and  delivery  to  each  county 
oi  the  state,  and  the  governor's  proclama- 
tion thereof,  that  give  to  an  act  the  general 
assembly  the  force  and  effect  of  law.  And 
when  these  constitutional  processes  have 
been  observed,  eo  instantiy  with  the  per- 
formance of  the  last  act,  the  legislative 
proposition  becomes  fully  habilitated  and 
endowed  as  a  law  of  the  state,  and  exists 
in  full  force  and  effect  in  every  nook  and 
comer  of  the  state.  For  want  of  a  sub- 
ject to  operate  upon,  it  may  re^t  quiescent 
for  an  indefinite  period.  But  it  is  con- 
stantly present  in  every  part  of  the  state, 
ready  to  be  invoked  for  the  purposes  of 
its  enactment. 

Hendricks  county  has  never  removed,  nor 
attempted  to  remove,  its  county  seat. 
Does  this  prove  there  has  been  no  complete 
law  in  the  county  for  the  removal  of  county 
seats  for  the  seventy-five  years  of  its  ex-. 
istence?  Is  any  one  brave  enough  to  con- 
tend that  a  favorable  majority  vote  of  the 
county  was  all  these  years  necessary  to  the 
finishing,  by  giving  effect,  to  a  removal 
law?  Is  it  not  more  consistent  and  ra- 
tional to  say  that  the  law  was  there  all 
the  time,  complete,  in  full  force  and  vigor, 
but  awaiting  the  favorable  majority  vote 
as  the  contingency,  determined,  fixed,  and 
written  in  the  law  by  the  legislature,  as 
constituting  the  basis  and  terms  of  re- 
moval authority?  So,  as  in  the  illustrative 
case,  in  the  statute  before  us,  the  vote 
provided  for  in  no  way  affects  the  inherent 
force  and  virtue  of  the  law.  It  only  ex- 
hibits a  social  condition  or  contingency  that 
in  the  judgment  of  the  general  assembly 
makes  it  expedient  to  prohibit  or  permit 
sales  at  retail  under  restrictions,  as  the 
case  may  be,  in  accordance  with  the  wishes 
of  the  majority.  The  policy  of  the  legis- 
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lation  is  sound  and  salutary,  and  it  would 
be  unfortunate  if  the  law  could  not  yield 
its   support. 

The  same  reasoning  applies  to  the  last 
point,  that  a  favorable  majority  vote  of  the 
county  suspends  the  operation  of  the  stat- 
ute of  1875.  It  is  the  legislative  decree, 
and  not  the  vote,  that  suspends  the  act  of 
1875.     See  authorities  last  above  cited. 

We  cannot  accept  Maize  v.  State,  4  Ind. 
342,  decided  in  November,  1853,  and  some 
other  early  cases  following  it,  as  authority 
in  this  case.  The  Maize  Case  was  based 
on  the  act  of  March  4,  1853,  which  provides 
(§1)  ''that  no  person  shall  retail  spirituous 
liquors  without  the  consent  of  a  majority 
of  the  legal  voters  of  the  proper  township, 
who  may  vote  for  license  at  the  April  elec- 
tion," and  giving  lK)nd.  A  license  thus 
voted  should  continue  for  one  year,  and 
then  expire,  if  not  renewed  by  another  ma- 
jority vote  at  the  next  April  election.  It 
prohibited  the  charging  or  collecting  of  any 
license  fee.  A  favorable  vote  for  license 
to  any  township  made  it  the  duty  of  the 
county  auditor  to  ie(bue  a  retail  license  **to 
any  person"  who  should  file  a  bond,  without 
any  reference  to  sex  or  character,  or  fitness 
of  the  applicant  to  be  intrusted  with  a  li- 
cense. All  other  laws  on  the  subject  of.  re- 
tailing  intoxicating  liquors  previously 
passed  were  repealeu. 

We  think  the  act  of  1908  is  distinguish- 
able from  the  act  of  1853 ;  but  this  is  unim- 
portant, as  the  Maize  Case  was  clearly  dis- 
credited, if  not  in  effect  overruled,  by  this 
court  in  Groesch  v.  State,  42  Ind.  547,  558, 
decided  in  1873,  in  considering  the  constitu- 
tionality of  the  Baxter  law.  It  is  .said  in 
that  case,  at  page  558 :  "It  may  be  remarked, 
however,  that  there  are  several  cases, 
and  among  them  [here  are  cited  cases  from 
New  York,  Pennsylvania,  New  Jersey,  and 
Vermont]  where  legislation  similar  to  the 
statute  of  1853,  which  was  in  question  in 
the  Maize  Case,  has  been  held  to  be  con- 
stitutional and  valid.'*  But  whether  the 
Maize  Case  is,  or  is  not,  distinguishable,  or 
overruled,  we  unhesitatingly  adhere  to  the 
view  announced  in  the  Groesch  Case,  supra, 
and  reaffirmed  in  State  v.  Gerhardt,  supra. 

We  conclude  that  the  act  in  question  ts 
not  subject  to  any  of  the  constitutional  ob- 
jections urgod  against  it,  and  the  judgment 
is  affirmed. 

Montgomery  and  Jordan,  JJ.,  dissent- 
ing (filed  January  25,  1910)  : 

We  are  constrained  to  dissent  from  the 
prevailing  opinion  upon   two  points: 

First.  That  the  subject  of  the  legislation 
is  not,  as  the  court  affirms,  expressed  in  it.s 
title,  as  required  by  §  19,  art.  4,  qf  the 
state  Constitution,   which  section   declarer 
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*'that  every  act  shall  embrace  but  one  sub- 1 
ject  and  matters  properly  connected  there-  I 
with,  which  subject  shall  be  expressed  in  the 
title;  but  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  expressed 
in  the  title." 

Second.  That  the  act  under  its  provi- 
sions violates  §  26  of  our  Bill  of  Rights, 
which  declares  ''that  the  operation  of  the 
laws  shall  never  be  suspended  except  by  au- 
thority of  the  general  assembly." 

When  a  court  is  called  upon  to  determine 
whether  the  title  of  an  act  responds  to  the 
requirements  of  the  Constitution,  its  first 
duty  is  to  closely  scrutinize  the  provisions 
of  the  act  in  controversy  in  order  to  ascer- 
tain if  they  disclose  the  subject  of  the  leg- 
islation and  if  such  subject  is  expressed  in 
its  title.  As  said  by  Judge  Cooley  in  his 
Constitutional  Limitations,  7th  ed.  p.  212: 
"The  legislature  may  make  the  title  to  an 
act  as  restrictive  as  they  please.  .  .  . 
The  courts  cannot  enlarge  the  scope  of  the 
title;  they  are  vested  with  no  dispensing 
power.  The  Constitution  has  made  tlie  title 
the  conclusive  index  to  the  legislative  in- 
tent as  to  what  shall  have  operation." 

The  act  in  question  is  entitled^  "An  Act 
to  Better  Regulate,  Restrict,  and  Control 
the  Sale  of  Intoxicating  Liquors,  and  Pro- 
viding for  Local  Option  Elections."  Sp. 
Sess.  Laws  1908,  chap.  2,  p.  4.  This  latter 
clause  or  phrase  may  be  eliminated  as  it 
lends  no  force  or  effect  to  the  title,  and  if 
deserving  of  any  regard  it  must  be  of  a 
matter  of  detail  or  method  by  which  the 
sale  of  intoxicating  liquors  is  to  be  regu- 
lated. That  the  subject  of  the  legislation 
proposed  or  contemplated,  as  expressed  by 
this  title,  is  "to  better  regulate  the  sale 
of  intoxicating  liquors,"  is  beyond  dinpnte. 
The  title  by  the  employment,  in  addition  to 
the  term  "regulate,"  of  the  terms  "restrict" 
and  "control,"  may  be  said  to  be  open  to 
the  criticism  that  it  is  tautological,  for 
these  terms,  when  properly  interpreted, 
mean  to  "re;»ulate,"  and  qpnsequently  they 
do  not  enlarge  the  scope  of  the  word  "reg- 
ulate," immediately  preceding  them  in  the 
title.  No  one  by  reading  this  title  would 
expect  to  find  thereunder  legislation  other 
than  that  which  would  be  to  regulate  the 
sale  of  intoxicating  liquors  as  a  beverage. 
The  title  does  not  even  give  a  hint  that  the 
legislation  proposed  or  contemplated  to  be 
enacted  thereunder  is  to  prohibit,  instead 
of  to  regulate,  the  sale  of  intoxicating  li- 
quors. It  will  not  do,  in  order  to  success- 
fully meet  the  assault  which  is  niaidc 
against  the  act,  that  its  subject  is  not  ex- 
pressed in  the  title,  to  assert  tliat  the  aiib- 
joct  thereof  is  not  to  prohibit  the  sale 
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of  intoxicating  liquors;  but,  in  order  to 
uphold  it  and  make  it  respond  to  or  mte: 
its  title,  the  court  must  go  further  and  U 
able  to  consistently  affirm  or  show  that  iu 
subject,  as  disclosed  by  its  terms  and  pro- 
visions, is  to  regulate  the  sale  of  intoxi- 
cating liquors,  otherwise  the  statute  mu«t 
be  condemned  for  the  reason  that  the  «!:(> 
ject  thereof  is  not  expressed  in  the  tiil« 
as  required  by  the  mandate  of  the  Cob- 
stitution. 

At  the  beginning  of  the  majority  opini*  n, 
the  court  states  that  "on  January  26,  l£^v>. 
an  election  was  held  in  Hamilton  conmr 
under  the  act  of  September  26,  1908,  com- 
monly called  the  'county  option  law,"  at 
which  election  a  majority  of  the  votes  ca«t 
were  in  favor  of  prohibiting  the  sale  of 
intoxicating  liquors  as  a  beverage  in  saiJ 
county  as  contemplated  by  aaid  act.'*  (Oct 
italics.)  If,  as  the  court  states  in  its  opin- 
ion, the  majority  of  the  electors  of  Hamil- 
ton county  voted  to  prohibit  the  sale  ri 
intoxicating  liquors  as  contemplated  by  thi> 
act,  then  evidently,  on  the  court's  own  in- 
terpretation, it  must  be  true  that  this  stat- 
ute under  this  provision  contemplates  ila 
prohibition  of  the  sale  of  intoxicating  li- 
quors, and  that  its  purpose  or  object  is  not 
merely  to  regulate  the  sale  of  such  liquor? 
Manifestly,  however,  later  on  the  court  fell 
into  an  error  in  respect  to  what  was  iUt 
object  or  subject  of  the  legislation,  for  it5 
conclusion,  aftjer  a  hasty  review  of  tbe 
question,  and  without  citing  authorit)<'« 
which  can  be  said  to  sustain  its  conclu- 
sion, sa}'s:  "We  conclude  that  the  object 
and  purpose  of  the  act  before  us  is  regula- 
tion, and  not  prohibition,  of  tbe  liquor 
traffic."  The  court,  by  its  conclusion  that 
the  object  or  purpose  of  the  act  is  to  reg- 
ulate the  sale  of  liquors,  certainly,  in  onkr 
to  sustain  the  validity  of  the  act,  has  been 
constrained  to  accord  to  it  a  constnictioD 
not  authorized,  and  one  which  changes  it^ 
terms  and  provisions  so  as  to  make  it  fit 
its  title  and  thereby  bring  it  into  harmony 
with  the  requirements  of  the  Constitution. 
An  examination  of  the  statute  will  disclo^ 
that  this  construction  is  wholly  at  variance 
with  its  plain  terms  and  provisions.  A 
court  is  not  warranted  in  broadening  or 
changing  by  construction  the  plain  terms 
or  provisions  of  a  statute  in  order  to  make 
it  fit  the  object  or  subject  as  expressed  in 
its  title.  1  Lewis's  Sutherland,  Stat, 
Constr.  2d  ed.  §  120;  Re  Paul,  94  N.  Y.  497. 

In  Sutherland,  Statutory  Construction. 
§  supra,  the  author  says:  "The  unity  and 
compass  of  the  subject  must,  therefor*' 
always  be  considered  with  reference  to 
both  title  and  purview.  The  unity  must 
be  sought,  too,  in  the  ultimate  end  whi<'l' 
the  act  proposes  to  accomplish,  rather  than 
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in the  details  leaaing  to  that  end.  .  .  . 
The  title  cannot  be  enlarged  by  construc- 
tion when  too  narrow  to  cover  all  pro- 
visions in  the  enacting  part,  nor  can  the 
purview  be  contracted  by  construction  to 
tit  the  title."  In  Re  Paul,  supra,  the  court 
said:  *'Where  the  title  is  such  that  it  gives 
no  hint  of  the  real  subject  of  the  enact- 
ment; where  it  furnishes  no  particle  of 
truthful  information;  and  he  who  reads  it 
18  not  bound  to  know  or  suspect  that  the 
actual  enactment  does  or  may  exist;  and 
where,  as  a  consequence,  the  title  is  mis- 
leading and  deceptive, — it  is  safe  and  right 
to  apply  the  constitutional  prohibition. 
.  .  .  The  constitutional  provision  deals 
with  the  law  itself  as  it  came  from  the 
legislature.  We  cannot  change  and  narrow 
its  terms  to  save  it.  In  the  room  of  the 
subject  plainly  stated  we  cannot  put  one 
narrower  and  different,  in  order  to  get  it 
within  the  title." 

in  considering  the  act  in  question,  it  cer- 
tainly cannot  be  said  to  be  so  ambiguous 
as  to  require  a  court  to  hunt  for  its  object 
or  subject;  for  the  intent  or  purpose  of  the 
legislature    in    the    enactment-  thereof    is 
plainly  expressed  in  the  body  of  the  law, 
and  therefore  the  legislature  should  be  held 
to    mean    what    it    has   plainly    expressed. 
Consequently,   there    is   no    room   for   con- 
struction.    In  2  Lewis's  Sutherland,  Stat- 
utory Construction,  §  367,  in  dealing  with 
the   question   of   interpreting   statutes,   the 
author  says:    "When  the  intention  of  the 
legislature  is  so  apparent  from  the  face  of 
a  statute  that  there  can  be  no  question  as 
to  the  meaning,  there  is  no  room  for  con- 
struction.    It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation.'   To  at- 
tempt to  do  so  would  be  to  exercise  judicial 
functions.    There  is  no  safer  or  better  set- 
tled canon  of  interpretation  than  that  when 
language  is  clear  and  unambiguous  it  must 
be  held  to  mean  what  it  plainly  expresses. 
These  views  of  eminent  courts  are  support- 
ed by  Numerous  cases."    In  State  v.  Sopher, 
^57  Tnd.  360,  368,  61  N.  E.  785,  788,  the 
supreme  court  of  this  state  said:   "In  con- 
struing   a    statute,    or    any    part    thereof, 
courts  are  not  authorized  to  disregard  the 
plain  language  employed  by  the  lawmakers 
in   its  enactment.     It  is  the  duty  of  the 
court  to  accept  the  act  as  written,    .    .     . 
and  where  the  law  is  clear  upon  its  face, 
and  when  standing  alone  is  fairly  suscept- 
ible of  but  one  construction,  that  construc- 
tion must  be  given.     It  has  been  properly 
said  by  the  Supreme  Court  of  the  United 
States    that   the   province    of   construction 
lies  wholly  within  the  domain  of  ambiguity. 
Hamilton\.  Rathbone,  175  V.  S.  414-421. 
44  L.  ed.  219-222,  20  Sup.  Ct.  Rep.   15."}." 
An  examination  of  the  senate  journal  of 
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the  special  session  of  1908,  at  which  session 
the  act  in  question  was  passed,  discloses 
that  the  draftsman  or  framer  of  the  bill 
which  was  enacted  into  the  law.  under  con- 
sideration, as  it  was  first  introduced  into 
the  senate,  contemplated  or  understood  that 
if  the  bill  became  a  law  it  would  secure 
prohibition'  of  the  sale  of  intoxicating  li- 
quors by  the  means  or  method  therein  pro- 
vided. And  this  purpose  seems  to  huve 
been  the  understanding  of  the  senate  in  the 
passage  of  the  bill  by  that  body.  It  ap- 
pears that  the  framer  of  the  title  as  it 
originally  stood  and  passed  the  senate  was 
careful  to  insert  therein  the  word  **p»*o- 
hibit."  The  senate  journal,  on  page  28, 
shows  that  the  bill  was  first  introduced  in 
the  senate  by  Senator  Cox,  and  when  intro- 
duced it  was  entitled  as  follows:  "A  Bill  for 
an  Act  Entitled  'An  Act  to  Better  Regulate, 
Restrict,  and  Prohibit  the  Sale  of  Intoxica- 
ting Liquors  and  Providing  for  Local  Option 
hlections.'"  Under  this  title  the  bill 
passed  the  senate.  After  its  passage  by 
that  body  it  appears  that  on  motion  of  Sen- 
ator Pearson  the  title  was  amended  by 
striking  out  the  word  "prohibit"  and  in- 
serting in  its  place  the  word  "control," 
and  the  title  as  so  amended  was  ordered  to 
stand  as  the  title  of  the  act.  Senate  jour- 
nal, p.  67.  What  necessity  arose  for 
amending  the  title  by  eliminating  the  word 
"prohibit"  therefrom  is  not  disclosed  by 
the  journal. 

Guided  by  the  principles  to  which  we 
have  hereinbefore  referred,  >Ye  pass  to  an 
examination  of  the  body  of  this  act.  An 
inspection  thereof  discloses  that  the  terms 
"prohibit,"  "prohibited,"  and  "prohibiting" 
%re  employed  some  fourteen  or  fifteen 
times  therein,  while  the  terms  "regulate," 
"restrict,"  or  "control"  are  not  found  in 
the  act.  We  must  presume  that  the  legis- 
lature fully  understood  the  meaning  of  the 
terms  "prohibit,"  "prohibited,"  and  "pro- 
hibiting," and  used  them  advisedly  to  ex- 
press what  was  its  intent  or  purpose  in 
enacting  the  law.  The  legislature  must 
have  understood  and  intended  that,  by  the 
means  and  method  provided,  absolute  pro* 
hibition  within  the  limits  of  a  county 
might  be  secured.  At  the  very  introduc- 
tion of  the  legislation,  by  §  1,  we  find  it 
is  provided  that,  whenever  a  petition  has 
been  signed,  etc.,  "praying  the  board  of 
commissioners  of  any  county  for  the  privi- 
lege of  determining  by  ballot  whether  the 
sale  of  intoxicating  liquors  as  a  bevern^rc 
shall  be  prohibited  within  the  limits  of 
such  county,  such  board  shall  order  a  spe- 
cial election,"  etc.  By  the  form  of  the 
petition  as  provided  under  t^  2,  the  legisla- 
ture has  required  the  potitionors  to  stnto 
that  they  petition  "that  an  election  be  held 
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to  determine  whether  the  sale  of  intoxicat- 
ing liquors  as  a  beverage  shall  be  prohib- 
ited in  said  county."  Section  3  provides 
that,  in  an  indictment  or  information  of 
a  prosecution  for  selling  intoxicating  liquors 
as  a  beverage  without  a  license,  it  shall 
not  be  necessary  to  set  forth  the  fact  that 
an  election  was  held  and  that  a  majority 
voted  in  favor  of  prohibiting  the  sale  of 
such  liquor,  but  that  it  shall  be  sufficient 
to  allege  that  the  act  complained  of  was 
"prohibited."  By  §  4  the  form  of  each  bal- 
lot to  be  used  at  the  special  election  is 
required  to  be  as  follows: 


Yes 


No 


"Shall   the   sale  of  intoxicating 
liquors     as     a     beverage     be 
prohibited  1" 


This  section  then  declares  that  "all  votes 
marked  with  a  cross  in  the  square  con- 
taining the  word  'Yes*  shall  be  counted  in 
favor  of  prohibiting  the  sale  of  intoxicating 
liquors  as  a  beverage,  and  all  votes  marked 
with  a  cross  in  the  square  containing  the 
word  *No'  shall  be  counted  opposed  to  pro- 
hibiting such  sales." 

In  §  5,  which  provides  for  the  board  of 
election  commissioners,  it  is  declared  that 
two  resident  freeholders  of  a  county,  one 
known  to  be  in  favor  of  prohibiting  the 
sale  of  intoxicating  liquors  as  a  beverage 
and  one.  against  prohibiting  such  sale,  are 
to  be  appointed  as  election  commissioners; 
while  §  6  provides  for  the  appointment  by 
the  board  of  commissioners  on  the  elec- 
tion board  of  each  precinct  one  judge  and 
one  clerk  known  to  be  in  favor  of  prohibit- 
ing the  sale  of  intoxicating  liquors  as  a 
beverage  in  such  county,  and  one  judge 
and  one  clerk  opposed  to  prohibiting  such 
sale. 

Section  7  of  the  act  reads  as  follows: 
"The  certificate  of  said  election  commis- 
sioners shall  be  filed  with  the  auditor  of 
said  county  not  later  than  five  days  after 
said  election,  and  the  board  of  commission- 
ers of  said  county  shall  make  an  order  at 
the  next  regular  session  declaring  the  re- 
sults, and  have  the  same  entered  of  record 
in  the  records  of  said  court.  If  a  majority 
of  the  legal  votes  cast  at  said  election  shall 
be  in  favor  of  prohibiting  the  sale  of  in- 
toxicating liquor  as  a  beverage  in  such 
county,  it  shall  thereafter  be  unlawful  for 
said  commissioners,  or  any  court,  to  grant 
a  license  to  any  person  for  the  sale  of  in- 
toxicating liquors  in  said  county,  and  the 
board  of  commissioners  thereafter  shall 
have  no  power  or  jurisdiction  to  hear  or 
consider  applications  for  license  to  sell  in- 
toxicating liquors,  nor  to  grant  such  license 
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to  any  person  in  such  couacy,  until  at  a 
subsequent  election  held  under  this  act  a 
majority  of  the  legal  voters  of  said  county 
voting  at  such  subsequent  election  shall 
vote  against  prohibiting  the  sale  of  intoxi- 
cating liquors  as  a  beverage." 

By  §  7,  as  above  set  out,  it  will  be  ob- 
served that  the  legislature  has  declared 
what  the  effect  or  result  of  a  majority  vote 
in  favor  of  prohibiting  the  sale  of  ictoxi- 
eating  liquors  as  a  beverage  in  a  county 
shall  be.  The  board  of  commissioners 
thereafter,  or  any  court,  is  prohibited  from 
granting  a  license  to  any  person  for  the 
sale,  as  a  beverage,  of  intoxicating  liquors 
in  that  county.  Not  only  is  the  board  or 
a  court  prohibited  from  granting  a  license, 
but  it  will  be  noted  that  the  legislature 
has  further  extended  the  prohibitive  pro- 
visions of  the  act  by  declaring  that  the 
boiird  of  commissioners  shall  have  no  power 
to  even  hear  or  consider  an  application  for 
license  to  sell  intoxicating  liquors.  The 
result  then  of  a  majority  vote  is  to  abso- 
lutely prohibit  all  persons  from  selling  in- 
toxicating liquors  as  a  beverage  in  the 
county  for  an  indefinite  time.  The  effect 
of  a  law  must  also  be  considered  and  re- 
garded in  determining  its  nature  or  char- 
acter. By  §  8316,  Burns's  Anno.  Stat.  1908, 
which  is  §  1  of  the  license  law  of  1875  as 
amended,  it  is  declared  that  "it  shall  be 
unlawful  for  any  person,  directly  or  indi- 
rectly, to  sell,  barter,  or  give  away  for  any 
purpose  of  gain,  any  spirituous,  vinous,  or 
nuilt  liquors,  without  first  procuring  from 
the  board  of  commissioners  of  the  county  in 
which  such  liquor  is  to  be  sold,  a  license 
as  hereinafter  provided,"  etc. 

It  wiir therefore  be  noted  that  an  exam- 
ination will  disclose  the  fact  that  under  the 
laws  of  this  state  as  they  existed  at  the 
time  of  the  passage  of  this  local  option 
statute,  and  as  they  now  are,  in  the  ab- 
sence of  a  license  granted  by  the  board  of 
commissioners  under  the  license  law  of 
1875,  the  sale  of  intoxicating  liquorft  as  a 
beverage  to  a  consumer  by  anyone  in  any 
quantity  whatever  is  absolutely  prohibited. 
Undoubtedly,  therefore,  under  the  circum- 
stances, the  legislature  recognized  that  all 
that  was  necessary  in  order  to  secure  pro- 
hibition of  the  sale  of  intoxicating  liquors 
as  a  beverage  to  a  consumer  was  to  pro- 
hibit or  break  down,  as  does  the  act  in 
question,  upon  the  majority  vote  in  favor 
of  prohibition,  the  granting  of  a  license  un- 
der the  act  of  1875  to  sell  such  liquors. 
It  is  certainly  true  that  in  Hamilton  coun- 
ty, where  this  case  originated,  undc*r  the 
effects  of  the  vote  therein  cast,  the  pro- 
hibition of  the  sale  of  intoxicating  liquors 
as  a  beverage  to  a  consumer  is  as  absohite 
and    complete    for    an    indefinite    time   as 
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though  the  legislature,  assuming  arguendo 
that  it  had  the  power  under  the  Consti- 
tution to  do  so,  had  singled  out  Hamilton 
county  from  the  other  counties  of  the  state, 
and  in  a  special  act  passed  for  that  purpose 
had  declared  by  its  fiat  that  the  sale  of 
intoxicating  liquors  as  a  beverage  to  a  con- 
sumer, after  the  taking  elTect  of  the  act, 
should  be  unlawful  or  prohibited  in  that 
county  under  penalties  provided  by  the  act 
for  the  enforcement  of  prohibition  as  there- 
in declared. 

further  proceeding  with  our  examina- 
tion of  the  statute,  and  we  find  that  §  8 
declares  that  when  an  election  has  been 
held  under  the  provisions  of  the  act  no 
subsequent  election  shall  be  held  until  the 
expiration  of  at  least  two  years  from  the 
time  of  the  preceding  election.  Consequent- 
ly, if  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  is  once  secured  in  a  county 
by  the  method  of  the  Tote  provided  by  the 
act,  such  prohibition  continues  and  controls 
until  another  election  is  held,  at  which  a 
majority  of  the  legal  voters  shall  vote 
against  prohibiting  the  sale  of  intoxicating 
liquors.  This  result  may  or  may  not  hap- 
pen; it  depends  upon  two  uncertain  condi- 
tions: First,  there  must  be  a  petition  for 
another  election,  which  must  be  signed  by 
the  qualified  voters  of  the  county,  equal,  in 
number,  of  not  less  than  20  per  cent  of  the 
aggregate  vote  cast  in  such  county  for 
secretary  of  state  at  the  last  general  elec- 
tion preceding  the  filing  of  the  petition. 
Second,  a  majority  of  the  legal  voters  of 
the  county  must  at  such  subsequent  elec* 
tion  cast  their  votes  against  prohibiting  the 
sale  of  intoxicating  liquors.  It  will  readily 
be  seen  that  prohibition  of  the  sale  of 
intoxicating  liquors,  once  obtained,  may 
continue  for  an  indefinite  number  of  years; 
or,  in  other  words,  it  must  continue,  like  an 
act  of  the  legislature,  until  the  authority 
which  put  it  into  force  re])ea1s  or  revokes 
it, — unlike  a  remonstrance  in  this  respect, 
under  §  9  of  the  Nicholson  law,  which  ter- 
minates at  the  expiration  of  two  years. 

Section  9  declares  that  "if  a  majority  of 
the  legal  votes  cast  at  said  election  shall  be 
in  favor  of  prohibiting  the  sale  of  intoxi- 
eating  liquors  as  a  beverage  in  said  county, 
then  after  ninety  days  .  .  .  all  licenses 
for  the  sale  of  intoxicating  liquors  granted 
in  said  county  after  the  passage  of  this  act 
shall  be  null  and  void." 

Section  10  declares  that  "if  a  majority 
of  the  legal  votes  cast  in  any  county  at  an 
election  held  under  the  provisions  of  this 
act  shall  be  against  prohibiting  the  sale  of 
intoxicating  liquors  as  a  beverage  in  such 
county,  such  vote  shall  not  affect,  change, 
or  alter  the  legal  effect  of  any  order,  judg- 
ment, remonstrance,"  etc. 
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If,  as  the  prevailing  opinion  affirms,  the 
object  or  purpose  of  the  statute  in  question 
is  regulation,  and  not  prohibition,  of  the 
liquor  traffic,  it  is  certainly  singular,  under 
the  circumstances,  that  the  legislature  did 
not  deem  it  proper  to  express  its  purpose  to 
regulate,  and  not  prohibit,  the  traffic  by 
some  apt  terms,  words,  or  provisions.  Why 
did  that  body  confine  itself,  as  shown,  in 
framing  and  passing  the  law  to  the  use 
therein  of  the  terms  "prohibit,"  "prohib- 
ited," and  "prohibiting,"  to  the  exclusion 
of  any  or  all  terms  or  words  which  might 
indicate  or  disclose  that  the  purpose  or  ob- 
ject of  the  legislation  was  in  part,  at  least, 
regulative  of  the  sale  of  intoxicating  li- 
quors? Not  only  does  the  letter  of  the  act 
reveal  that  its  purpose  is  to  prohibit  the 
sale  of  such  liquors  as  a  beverage,  by  the 
means  of  the  majority  vote  of  the  legal 
voters  of  a  county  cast  in  favor  of  such 
prohibition,  but  the  very  spirit  of  the  law, 
as  disclosed  by  its  provisions,  is  prohibi- 
tion, and  not  regulation,  and  was  so  under- 
stood by  the  legislature  at  the  time  of 
its  passage,  and  also  by  its  friends  and  ad- 
vocates. The  prohibitive  spirit  of  the  law 
is  more  fully  revealed  by  the  provisions  of 
§  9.  As  provided  by  this  section,  no  right 
to  sell  intoxicating  liquors  as  a  beverage 
under  a  license  granted  after  the  passage 
of  the  act  is  recognized.  In  the  event  that 
a  majority  vote  at  an  election  held  is  cast 
in  favor  of  prohibiting  the  sale  of  such  in- 
toxicating liquors,  then  such  license  is  de- 
clared to  be  null  and  void,  and  the  holder 
thereof  is  placed  in  the  same  condition  as 
though  he  had  never  been  granted  a  li- 
cense. It  is  true  that  provision  is  made 
that  if  the  license  be  surrendered  within 
ninety  days  after  the  date  of  the  election 
there  will  be  a  refunder  of  a  portion  of  the 
license  fee. 

It  is  certainly  true,  as  disclosed  by  the 
body  of  the  act,  that  the  purpose  of  the 
legislature  was,  under  the  method  or  means 
provided,  to  deal  with  the  prohibition  of 
the  retail  of  intoxicating  liquors  as  a  bever- 
age by  separating  the  state  into  units,  each 
of  the  latter  to  consist  of  a  county.  Evi- 
dently by  this  method  its  purpose  was  to 
make  the  entire  state  anti-saloon  territory; 
not  per  aaltum,  but  by  steps  or  stages,  or, 
in  other  words,  attaining  that  result  by 
an  election  to  be  held  in  each  of  the  coun- 
ties of  the  state,  at  which  the  electors  of 
the  county  might  cast  their  votes  for  pro- 
hibiting the  sale  of  intoxicating  liquors. 
If,  as  insisted  by  counsel  for  the  state, 
the  purpose  or  object  of  the  legislature  was 
to  better  regulate  the  sale  of  intoxicating 
liquors,  why  did  not  that  body  provide  in 
the  act  that  the  question  to  be  submitted 
at  the  election  to  be  held  in  a  oounty  should 
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be  in  regard  to  the  regulation  of  tlie  traffic 

of  intoxicating  liqours,  and  not  the  question 

as  provided  by  the  act,  "Shall  the  sale  of 

intoxicating  liquors  as  a  beverage  be   pro 
hibited?" 

In  the  majority  opinion  it  is  conceded 
"that  there  is  marked  dilTercncc"  between 
unqualified  prohibition  of  the  sale  of  in- 
toxicating liquors  and  the  regulation  of 
such  sale.  It  is  said  in  the  opinion  tliat 
"to  regulate,  restrict,  and  control  the  sale 
implies  that  the  sale  shall  go  on  within 
the  bounds  of  certain  prescribed  ruleSj  re- 
strictions, or  limitations," — citing  Sweet  v. 
Wabash,  41  Ind.  7;  Duckwall  v.  New  Al- 
bany, 26  Ind.  283;  Loeb  v.  Attica,  82  Ind. 
176,  42  Am.  Rep.  494.  "Prohibition,"  states 
the  majority  opinion,  "as  applied  to  the 
liquor  traffic,  implies  the  putting  a  stop 
to  its  sale  as  a  beverage, — to  end  it  fully, 
completely,  and  indefinitely.  So,"  says  the 
court,  "if  the  purpose  of  the  act  in  ques- 
tion is  to  authorize  the  exercise  of  unquali- 
fied prohibitory  power,  as  usually  under- 
stood by  the  term,  the  act  is  void  because 
its  subject  is  not  expressed  in  the  title." 
The  court  might  properly  have  further  said 
that,  if  the  act  under  its  provision  is  not 
one  to  regulate  the  sale  of  intoxicating 
liquors,  it  is  void  for  the  reason  that  it 
does  not  meet  or  respond  to  the  subject  as 
expressed  in  its  title.  If  the  meaning  ac- 
corded by  the  majority  to  the  term  "pro- 
hibition" as  the  same  applies  to  the  liquor 
traffic  is  its  true  meaning,  then  certainly, 
as  we  have  shown,  such  prohibition  may 
be  secured  under  this  local  option  act  in 
every  county  in  the  state  in  which  an  elec- 
tion is  held  and  a  majority  vote  cast  for 
prohibiting  the  sale  of  intoxicating  liquors 
as  a  beverage.  The  Nicholson  law  was  en- 
titled, "An  Act  to  Better  Regulate  and  Re- 
strict the  Sale  of  Intoxicating,  Spirituous, 
Vinous,  and  Malt  Liquors.  "  See  Acts  1895, 
chap.  127,  p.  248. 

In  enacting  the  local  option  statute  in 
question,  the  legislature  appears  to  have 
amended  the  title  of  the  Nicholson  law  by 
adding  thereto  the  word  "control,"  and  then 
adopted  it  as  the  title  of  the  act  in  ques- 
tion. In  the  case  of  State  v.  Oerhardt,  145 
Ind.  446,  447,  33  L.R.A.  313,  44  N.  E.  469, 
the  court,  in  considering  the  Nicholson  law 
as  therein  involved,  said  in  respect  to  its 
title:  "It  is  obvious  from  the  langiiage  em- 
ployed in  the  title  of  the  statute  that  the 
purpose  or  intent  of  the  legislature  in  enact- 
ing the  law  was  *to  better  regulate  and  re- 
strict the  sale  of  intoxicating  liquors.'  '* 
With  this  judicial  interpretation  placed  up- 
on the  title  of  the  Nicholson  law.  the  legis- 
lature, with  an  immaterial  amendment,  as 
shown,  adopted  it  as  the  title  of  the  local 
option  statute;  hut  in  enacting  legislation 
thereunder  it  wholly  departed  from  tlie  pur« 
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pose  or  subject  as  expressed  in  the  title, 
thereby  making  the  latter  and  the  legisla- 
tion thereunder  a  complete  misfit.  Were  it 
conceded  that  the  act  involved  was  not  of  a 
prohibitory  character  or  nature,  certainly 
under  its  provisions  it  cannot  be  said  in  any 
sense  to  contemplate  the  regulation  of  the 
sale  of  intoxicating  liquors,  for  such  sale  in 
any  manner  is  not  authorized  or  recognized 
by  the  act.  The  very  essence  of  regulation  or 
control  is  the  actual  existence  of  the  thing 
or  business  which  is  to  be  regulated  or  con- 
trolled. 7  Words  &  Phrases,  p.  6044;  24 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  243. 
245;  State  y.  Clarke,  54  Mo.  34,  14  Am. 
Rep.  471;  McConvill  v.  Jersey  City,  39  N. 
J.  L.  38-44.  It  would  certainly  be  almurd 
to  speak  of  one  regulating  <ft  controlling 
the  gait  of  a  horse  by  means  of  a  bridle 
where  there  was  no  horse  to  be  regulated 
or  controlled.  It  is  wholly  unreasonable 
to  assert  that  the  retail  business  or  traffic 
in  intoxicating  liquors  is  to  be  regulated 
by  law  which,  under  its  provisions,  upon 
the  majority  vote  of  the  electors  of  a  coun- 
ty, does  not  permit  the  existence  of  the 
traffic  or  business  within  such  county. 

The  court,  in  its  opinion  in  respect  to  the 
act  in  question,  further  says:  "It  is  a  bun- 
dle of  provisions,,  in  the  enforcement  of 
which  every  county  in  the  state  may  retain 
its  saloons  and  continue  the  sale  of  intox- 
icating liquors  as  a  beverage."  We  are  at  a 
loss  to  find  any  warrant  for  this  expression. 
Certainly  there  is  no  room  for  asserting 
that  under  the  enforcement  of  the  provi- 
sions of  this  law  every  county  may  retain 
its  saloons.  It  would  be  more  reasonable 
and  more  in  harmony  with  the  statute  to 
have  said  that  under  its  provisions  it  is 
possible  for  every  county  to  exclude  its 
saloons  and  thereby  become  anti-saloon  ter- 
ritory. There  are  no  provisions  therein  aa- 
thorizing  the  continuance  of  the  sale  of 
intoxicating  liquors,  for  the  very  foundation 
upon  which  the  act  rests  is,  "Shall  the  sale 
of  intoxicating  liquors  as  a  beverage  be  pro- 
hibited?" If  this  question  is  answered  in 
the  affirmative  by  a  majority  of  the  elec- 
tors, the  county  becomes  anti-saloon  terri- 
tory, and  the  sale  of  intoxicating  liquors 
therein  as  a  beverage  is  thereafter  pro- 
hibited. Had  the  act  been  entitled,  "To 
prohibit  the  sale  of  intoxicating  liquors" 
or  had  it  been  enacted  under  the  compre- 
hensive title  of  *'An  act  concerning  intoxi- 
cating liquors,"  then,  under  the  circnm- 
stances,  we  would  have  quite  a  different 
question  with  which  to  deal  in  respect  to 
the  title.     State  v.  Young,  47  Ind.  150. 

In  the   prevailing  opinion,  the  court,  in 

I  support  of  its  holding  that  the  subject  of 

'  the    legislation    is    expresS\sd    in    the    title, 

relies  upon  the  decision  in  the  case  of  State 
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V.  Gerhardt,  supra,  wherein  it  was  held  that  \ 
the  title  of  the  Nicholson  law  expressed 
the  subject  of  the  legislation  thereunder. 
But  the  Gerhardt  Case,  in  view  of  the  pro- 
visions of  the  statute  therein  involved,  can 
lend  no  support  to  the  holding  of  thQ  ma- 
jority of  the  court.  The  Nicholson  law  pro- 
fessed to  be  and  was  regulative  in  respect 
to  the  granting  of  a  license  under  the  act 
of  1875,  and  also  regulated  the  sale  of 
intoxicating  liquors  under  a  license  granted 
to  an  applicant.  That  law  was,  as  its  title 
declared,  "An  Act  to  Better  Regulate  and 
Restrict  the  Sale  of  Intoxicating  Liquors." 
it  not  only  regulated  the  granting  of  a 
license  to  retail  such  liquors,  but  also  regu- 
lated the  business  oi  selling  such  liquors  un- 
der the  license,  and  the  place  or  building 
wherein  the  business  was  conducted.  By  §  0 
of  that  act  the  right  to  remonstrate  against 
the  granting  of  a  license  to  some  particular 
applicant,  without  stating  any  cause  for 
remonstrance,  and  thereby  defeating  the 
granting  of  a  license  to  him,  was  accorded 
to  a  majority  of  the  legal  voters  of  a  town- 
ship or  city  ward.  In  construing  §  9,  in  the 
Gerhardt  Case,  it  was  held  that  it  merely 
provided  a  condition  which  if  the  board  or 
commissioners  upon  hearing  an  application 
for  license  found  to  exist,  then,  under  the 
circumstances,  the  power  of  the  board  over 
the  matter  of  the  particular  application  was 
terminated,  and  it  could  proceed  no  further 
in  the  hearing.  It  was  properly  held  in  that 
case  that  §  9  was  not  enacted  with  a  view 
to  prohibiting  the  sale  of  intoxicating  li- 
quors, but  only  as  a  restriction  to  the 
granting  of  a  license,  thereby  restricting 
the  traffic  of  such  liquors.  Section  9  of 
that  act  was  a  matter  properly  connected 
with  the  title  to  better  regiilate  and  re- 
strict the  sale  of  intoxicating  liquors,  and, 
as  a  part  of  that  regulative  statute,  it  was 
a  matter  of  means  or  detail  by  which  the 
traffic  could  be  more  fully  regulated  or  re- 
stricted. 

There  is  a  marked  difTerence  between  the 
provisions  of  the  Nicholson  law  as  an  en- 
tirety, and  the  provisions  as  a  whole  of 
our  local  option  statute.  It  may  be  con- 
ceded that  an  act  of  the  legislature  which 
in  the  main  regulates  the  sale  of  intoxi- 
cating liquors  may  be  upheld  under  a  title 
to  regulate  such  liquors,  although  it  con- 
tains prohibitive  features  or  provisions  for 
carrying  out  the  regulation  provided.  If 
the  act  in  question  were  of  such  a  character 
or  nature,  it  might  be  upheld  under  its 
title.  But  upon  no  view,  in  our  opinion,  can 
the  subject  of  the  legislation  embraced 
within  the  body  of  this  act  be  said  to  apply 
to  or  fit  the  subject  as  expressed  in  its  , 
title.  That  the  law  in  question  can  in  no 
sense  be  said  to  be  supplemental  to  the 
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license  law  of  1875,  and  regulative  of  the 
granting  of  a  license  thereunder  for  tl>e 
sale  of  intoxicating  liquors  authorized  by 
such  license,  is  so  obvious  that  no  argument 
is  necessary  in  support  of  this  assertion. 
Of  course,  it  may  be  said  that  a  law  to 
regulate  the  sale  of  intoxicating  liquors 
by  means  of  a  license  may  to  an  extent 
be  prohibitory.  That  is  to  say,  that  under 
some  of  its  provisions  the  sale  of  intoxi* 
eating  liquors  to  minors,  habitual  drunk- 
ards, sales  on  Sunday,  and  certain  other 
days,  and  between  certain  hours,  are  pro- 
hibited; but  such  prohibition  is  but  tempo- 
rary and  restrictive,  and  is  a  matter  prop- 
erly connected  with  the  subject  of  regula- 
tion, and  merely  operates  to  carry  out  the 
regulation  of  the  traffic.  The  prohibition 
of  such  sales  is  but  a  partial  restriction  of 
the  sales  of  liquor,  and  in  a  strict  sense 
affords  only  regulation,  and  not  absolute 
prohibition. 

That  the  title  of  this  act,  when  con- 
sidered and  viewed  in  the  light  of  the 
legislation  enacted  thereunder,  is  deceptive, 
misleading,  and  delusive,  and  therefore 
comes  fully  within  the  mischief  intended 
to  be  prevented  by  §  19,  art.  4,  of  the  Con- 
stitution, is  certainly  evident.  Hingle  v. 
State,  24  Ind.  28.  Therefore,  as  affirmed 
in  Re  Paul,  94  N.  Y.  497,  the  only  safe  or 
right  rule  which  should  be  enforced  is  to 
apply  to  this  title  the  constitutional  pro- 
hibition, and  condemn  it  for  the  reason 
that  it  does  not  express  the  subject  of  the 
legislation.  It  never  has  been  claimed,  so 
far  as  we  are  aware,  that  the  subject  of 
the  local  option  laws,  as  the  same  have 
been  passed  in  many  of  our  sister  states, 
was  to  regulate  the  traffic  of  intoxicating 
liquors,  instead  of  the  prohibition  of  such 
traffic;  and  an  examination  of  these  stat- 
utes will  show  that  the  subject  as  expressed 
in  their  titles  is  prohibition  of  the  sales  of 
such  liquors,  and  not  the  regulation  there- 
of. We  refer  to  the  titles  of  some  of  these 
acts.  For  instance,  the  local  option  stat- 
ute enacted  in  Dakota,  was  entitled,  "An 
Act  to  Prohibit  the  Sale  of  Intoxicating 
Liquors  by  Local  Option;"  North  Carolina, 
"An  Act  to  Prohibit  the  Sale  of  Spirituous 
Liquors  in  Certain  TiOcalities;"  in  Wash- 
ington territory,  "An  Act  to  Prohibit  tlie 
Sale  of  Intoxicating  Liquor  in  the  Several 
I'jlection  Precincts  of  Washington  Territory, 
Whenever  a  Majority  of  the  Lcsfal  Voters 
of  Any  Such  Precinct,  at  an  Kleclion  to 
be  Hcid  for  That  Purpose,  Shall  Vote  in 
Favor  of  the  Prohibition  of  the  Sale  of  Such 
Liquors  in  Their  Respective  Precincts." 
Others  might  be  referred  to,  but  these  will 
suffice. 

That  a  title,  "To  better  regulate,  re- 
strict, and  control  the  sale  of  intoxicating 
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liquors/'  contemplates  or  applies  to  the 
regulation  of  such  sales,  and  does  not  au- 
tliorize  or  empower  the  legislature  to  enact 
thereunder  legislation  which  in  its  entirety 
is  to  prohibit  the  sale  of  such  liquors  as 
a  beverage,  as  does  the  act  in  question,  is 
fully  supported  by  the  following  author- 
ities: Mewherter  y.  Price,  11  Ind.  199; 
Duckwall  V.  New  Albany, '  25  Ind.  283; 
Sweet  V.  Wabash,  41  Ind.  7;  State  v. 
Young,  47  Ind.  150;  liOcb  v.  Attica,  82  Ind. 
.  175,  42  Am.  Rep.  494;  Shea  v.  Muncie,  148 
Ind.  14,  26,  46  N.  E.  138;  Elkhart  v.  Lip- 
schitz,  164  Ind.  671,  74  N.  E.  528;  Crabb  v. 
State,  88  Oa.  584,  15  S.  E.  455;  Re  Hauck, 
70  Mich.  396,  38  N.  W.  269;  State  v.  Mott, 
61  Md.  297,  48  Am.  Rep.  105;  Emporia  v. 
Volmer,  12  Kan.  622;  McConvill  v.  Jersey 
City,  39  N.  J.  L.  38,  44 ;  Miller  ▼.  Jones,  80 
Ala.  89;  Morgan  v.  State,  81  Ala.  73,  1  So. 
472;  Yahn  v.  Merritt,  117  Ala.  485,  23  So. 
71;  Hronson  v.  Oberlin,  41  Ohio  St.  476, 
482,  52  Am.  Rep.  90;  Cantril  y.  Sainer,  59 
Iowa,  20,  12  N.  W.  763;  People  y.  Gadway, 
61  Mich.  285,  290,  1  Am.  St.  Rep.  578,  28 
N.  W.  101;  State  ex  rel.  Heise  y.  Columbia. 
6  Rich.  L.  415;  Gerding  y.  Idaho  County,  13 
Idaho,  444,  90  Pac.  357;  State,  Paul,  Prose- 
cutor, y.  Circuit  Judge,  50  N.  J.  L.  585,  1 
L.R.A.  86,  15  Atl.  272;  State  y.  Fay,  44  N. 
J.  L.  477,  4  Am.  Crim.  Rep.  300. 

In  order  to  keep  our  opinion  within  the 
proper  limits,  we  can  only  refer  to  a  few  of 
the  cases  above  cited.  Taking  those  of  our 
own  state  first,  we  find  that  in  Duckwall  y. 
New  Albany,  supra,  it  was  held  that  the 
power  **to  regulate  ferries,"  conferred  up- 
on the  common  council  of  a  city,  did  not 
inyest  the  council  with  authority  to  prohib- 
it, without  a  license  first  obtained  from  the 
city. 

In  Sweet  y.  Wabash,  supra,  the  court 
said:  "Neither  the  power  'to  exact  license 
money,*  nor  that  *to  regulate,'  confers  the 
power  to  prohibit  the  sale  of  intoxicating 
liquors  either  by  retail,  or  where  the  liquor 
is  to  be  drank  on  the  premises." 

In  Elkhart  y.  Lipschitz,  supra,  the 
court  held  that  the  power  granted  by  the 
legislature  to  cities  to  regulate  slaughter 
houses  did  not  authorize  the  prohibition  or 
exclusion  of  such  houses  from  the  territory 
over  which  the  common  council  had  juris- 
diction. 

In  Crabb  y.  State,  supra,  the  court  held 
an  act  to  be  unconstitutional  which  was 
entitled,  "to  regulate  the  sale  of  spiritu- 
ous," etc.,  liquors,  "in  the  county  of  Polk," 
and  the  body  of  the  act  was  prohibition, 
and  not  regulation. 

In  State  y.  Mott,  supra,  the  court  held 
that  a  power  simply  to  regulate  did   not 
embrace  the  power  to  prohibit  the  trade  or 
occupation. 
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In  McConvill  y.  Jersey  City,  supra,  it 
was  said  that  the  terms  "regulate"  and 
"control"  did  not  necessarily  or  properly 
imply   prohibition. 

In  Millar  v.  Jones,  supra,  the  court  said 
that  "regulate  and  prohibit  have  diilerciit 
and  distinct  meanings,  whether  understood 
in  their  ordinary  and  common  signification, 
or  as  defined  by  the  courts  in  construing 
statutes.  Power  granted  to  a  municiiial 
corporation  to  grant  licenses  to  retailers  of 
liquors,  and  to  regulate  them,  does  not  con- 
fer power  to  prohibit,  either  directly  or  by 
a  prohibitory  charge  for  a  license." 

In  Bronson  y.  Oberlin,  supra,  the  su- 
preme court  of  Ohio,  in  considering  a  lav 
in  regard  to  the  sale  of  intoxicating  li- 
quors, said:  "The  title  of  the  law  under 
consideration  is  'An  Act  Authorizing  Cer- 
tain Incorporated  Villages  to  Regulate  the 
Sale  of  Intoxicating  Liquors  Therein.'  Con- 
sidering the  words  of  this  act,  together 
with  its  title,  we  conclude  that  the  power 
conferred  was  to  regulate  the  sale  of  intox- 
icating liquors,  •  •  .  but  not  to  pro- 
hibit." 

In  Cantril  y.  Sainer,  supra,  the  question 
there  presented  was  in  regard  to  the  title 
of  a  town  ordinance.  The  statute  of  Iowa 
provided  that  "no  ordinance  shall  contain 
more  than  one  subject,  which  sliall  be 
clearly  expressed  in  its  title."  The  title  of 
the  ordinance  there  involved  was,  "Regulat- 
ing the  Use  and  Sale  of  Intoxicating  Li- 
quors." The  subject  of  the  legislation,  as 
found  in  the  body  of  the  ordinance  there 
in  question,  was  entirely  prohibitory.  The 
court  eaid:  "There  is  no  pretense  at  regu- 
lation. Its  whole  scope  is  an  absolute  pro- 
hibition of  the  sale  of  any  and  all  kinds  of 
liquors.  .  .  .  Instead  of  the  title  of  tins 
ordinance  being  a  clear  statement  of  its 
subject,  it  is  wholly  inconsistent  with  it, 
and  states  a  wholly  different  subject, —  as 
different  as  regulation  is  from  prohibition." 

In  State  y.  Fay,  supra,  the  court,  in  am- 
sidering  the  terms  "regulation"  and  "pro- 
hibition" in  respect  to  the  sale  of  intoxicat- 
ing liquors,  said:  "Intrinsically,  regula- 
tion and  prohibition  range  in  different 
spheres.  No  sale  which  is  prohibited  is 
regulated,  and  none  regulated   is  prohibited." 

In  the  state  of  Michigan  a  law  was  en- 
acted in  1887  which  was  entitled,  "An  Act 
to  Regulate  the  Manufacture  and  Sale  of 
Malt,  Brewed  or  Fermented,  Spirituous,  and 
Vinous  Liquors  in  the  Several  Counties  in 
this  State."  The  Constitution  of  that  sUte 
provides  that  "no  law  shall  emlirace  more 
than  one  subject,  which  shall  be  expressed 
in  its  title."  Pub  Acts  1887,  p.  212,  No. 
197.  In  Re  Hauck,  supra,  this  law  came  be- 
fo'-e  the  supreme  court.  One  objection, 
among  others,   urged   against  its  ralidityi 
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was  that  it  was  entitled  "An  Act  to  Regu- 
late the  Manufacture  and  Sale"  of  certain 
liquors,  while  its  object^  as  disclosed  by  the 
body  thereof,  was  to  prohibit  such  manu- 
facture and  sale  in  counties  where  a  major- 
ity of  the  electors  voting  at  an  election 
voted  against  such  manufacture  and  sale. 
The  court  sustained  this  objection,  and  held 
that  the  object  of  the  law  was  to  prohibit 
the  sale  of  all  kinds  of  liquors  therein  men- 
tioned as  a  beverage,  in  the  counties  where 
a  majority  of  the  voters  should  vote  for 
prohibition.  This  object  or  subject,  the 
court  held,  was  not  expressed  by  the  title 
of    the   act. 

The  court  in  reviewing  the  various  sec- 
tions of  the  act  in  question,  in  order  to  de- 
termine whether  the  law  provided  for  reg- 
ulation of  the  manufacture  and  sale  of  intox- 
icating liquors,  and  therefore  met  or  fitted 
its  title,  said:  "It  is  apparent  that  the  ob- 
ject of  the  act  is  to  prohibit  the  manufac- 
ture  and  sale  of  liquors  to  be  used  as  a 
\>everage.    There  is  no  attempt  by  the  leg* 
islature  to  disguise  this  object  in  the  body 
of  the  act.    In  §  1  they  say  that  the  elec- 
tors  who  are  in   favor  of  prohibiting  the 
manufacture  and  sale  of  intoxicating  liqu- 
ors for  use  as  beverage  shall  vote  against, 
and    those   who    are    opposed    to    prohibi- 
tion  shall  vote  for,  the  manufacture  and 
sale    of    such    liquors.      Section    2    makes 
the  object  still  more  plain  by  declaring  it 
unlawful    to    manufacture    or    sell   liquors 
in  any  county  in  which  a  majority  of  the 
votes  cast  upon  the  question  of  prohibiting 
the  sale  of  intoxicating  liquors  was  against 
the   manufacture   and   sale.     And  because 
it  is  prohibited,  §  3  suspends  the  general 
laws  taxing  or  regulating  the  sale  of  liquors 
as  a  beverage  in  any  county  in  which  the 
electors  have  voted  to  prohibit  the  manu- 
facture and  sale  of  such  liquors  by  a  ma- 
jority vote.     It  is  too  plain  for  argument 
that  the  object  of  this  act  was  to  prohibit 
the  sale  of  fermented,  vinous,  spirituous, 
and  intoxicating  liquors  as  a  beverage  in 
such  counties  as  the  majority  of  the  elec- 
tors should  vote  for  prohibition." 

State,  Paul,  Prosecutor,  v.  Circuit  Judge, 
supra,  is  cited  and  relied  upon  by  the  state 
in  support  of  the  title  of  the  act  herein 
involved.  The  law  involved  in  the  Paul 
Case  was  entitled,  "An  Act  to  Regulate  the 
Sale  of  Intoxicating  and  Brewed  Liquors." 
This  law  appears  to  have  consisted  of  two 
parts.  The  first  part  tfilthorized  the  grant- 
ing of  what  was  known  as  a  "high  license" 
for  the  sale  of  intoxicating  liquors.  It  pro- 
vided for  and  fixed  the  license  fee  for  such 
license,  and  regulated  the  sale  of  liquors 
under  the  license.  The  second  part  of  the 
act  provided  for  and  authorized  a  vote 
in  each  county  in  order  that  the  legal  voters 
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thereof  might  determine  whether  or  not 
any  intoxicating  or  brewed  li([uor8  should 
be  sold  within  the  county.  The  Paul  Case 
involved  the  validity  of  the  second  part  or 
local  option  provisions  of  this  statute.  The 
contention  there  was  that  the  object  of 
this  latter  portion  of  the  act  was  in  elTect 
to  prohibit  the  sale  of  intoxicating  liquors, 
and  therefore  was  not  expressed  in  the  title 
to  regulate  such  sale.  The  court  in  that 
case  referred  to  the  Hauck  Case,  supra,  and 
said  that  that  case  was  well  decided,  but 
held  that,  if  the  law  which  it  had  under 
review  could  be  said  to  prohibit  the  entire 
traffic  of  intoxicating  liquors  in  the  event 
of  an  adverse  vote,  it  violated  the  Consti- 
tution of  that  state,  because  the  object  of 
the  act  was  not  expressed  in  its  title,  as 
required  by  the  Constitution;  the  holding 
of  the  court  in  effect  being  that,  as  the  act 
was  in  part  regulative  and  provided  for  a 
license  for  the  sale  of  liquors,  the  majority 
vote  cast  against  the  sale  of  liquors  under 
the  license  operated  to  attach  a  condition 
to  the  license  feature  of  the  law,  and  there- 
by prevent  the  granting  of  a  license  to  any 
person  to  keep  in  the  county  an  inn,  tavern, 
or  saloon  wherein  intoxicating  liquors  were 
sold.  The  question  presented  in  this  lat- 
ter case  was  quite  similar  to  the  one  pre* 
sented  by  §  9  of  the  Nicholson  law,  and 
decided  in  State  v.  Gerhardt,  145  Ind.  446, 
447,  33  L.Rjl.  313,  44  N.  E.  469. 

It  is  apparent,  from  the  reasoning  of 
the  court  in  the  Paul  Case,  that,  had  not 
the  law  as  there  involved  been  to  regulate 
the  traffic  of  intoxicating  liquors  in  part 
and  only  to  prohibit  in  part  the  sale  of 
such  liquors  as  a  beverage,  the  court  would 
have  held  the  local  option  provisions  there- 
of, standing  alone,  invalid,  for  the  reason 
that  the  object  of  these  latter  provisions 
was  not  properly  expressed  in  the  title  to 
regulate,  etc.  It  is  too  plain  for  argument 
that  the  subject  of  'the  legislation  herein 
involved  is  to  prohibit  the  sale  of  intoxi- 
cating liquors  as  a  beverage  in  each  county 
of  this  state  where  a  majority  of  the  voters 
therein,  at  a  special  election  held  as  pro- 
vided, shall  vote  to  prohibit  such  sale  as 
a  beverage,  and,  as  this  subject  is  not  ex- 
pressed in  the  title,  the  act,  for  this  rea- 
son alone,  must  be  held  to  violate  the  Con- 
stitution, and  is  therefore  invalid. 

We  pass  to  a  consideration  of  the  second 
point  urged  against  the  constitutional  va- 
lidity of  this  statute:  namely,  that  it  vio- 
lates §  26,  art.  1,  of  the  state's  Constitu- 
tion, because  it  permits  the  electors  of  a 
county  to  suspend  therein  the  operation  of 
the  license  law  of  1875,  a  law  which  is 
wholly  independent  of  the  act  in  qnestion. 
In  answer  to  this  contention,  os  advanced 
by  counsel  for  appellant,  the  majority  opin- 
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ion  virtually  conceded  tliat  tlic  license  law 
of  1875  is  suspended,  but  aCtenipis  to  meet 
the  proposition  by  affirming  ihat  sucli  sus- 
pension is  not  the  result  of  a  majority 
vote  of  the  electors  of  a  county  cast  in 
favor  of  prohibiting  the  sale  of  intoxicating 
liquors,  but,  upon  the  contrary,  it  is  assert- 
ed that  it  is  the'lcgiHiative  decree,  and  not 
the  vote  of  the  people,  which  suspends  the 
latter  act. 

In  Garner  v.  State,  8  Rlackf.  568,  a  local 
act  of  the  legislature  passed  in  1846  was 
involved.  That  statute  applied  alone  to 
Marion  county.  It  required  the  commis- 
sioners of  that  county  to  withhold  a  li- 
cense to  retail  intoxicating  liquors  from  all 
persons  In  any  township  of  said  county  in 
which  a  majority  of  the  voters  at  the  April 
election  in  1846  should  not  cast  their  bal- 
lots in  favor  of  such  license.  The  court, 
in  the  course  of  its  opinion  in  that  case, 
said:  "The  act  then  does  not  prohibit  the 
obtaining  a  license  to  retail.  It  authorizes 
a  vote  to  be  taken,  the  result  of  which  may 
or  may  not  prevent  the  obtainment  oi 
license,  but  it  is  the  vote  under  the  law,  and 
not  the  law  itself  that  produces  in  the  given 
case  the  efTect,  for,  were  the  vote  different, 
the  license  might,  notwithstanding  the  law, 
be  obtained."  This  decision  is  quite  ap- 
plicable to  the  question  of  the  suspension 
of  the  act  of  1875,  as  involved  in  this  ap- 
peal. It  certainly  contravenes  the  holding 
of  the  majority  that  it  is  the  legislative 
decree,  and  not  the  vote  of  the  electors, 
which  results  in  the  suspension  of  the 
operation  of  the  license  statute. 

In  Cain  v.  Allen,  168  Ind.  8,  79  N.  E. 
201,  896,  the  insistence  was  that  the  amend- 
atory statute  of  1905,  which  amended  §  9 
of  the  Nicholson  law  so  as  to  authorize  a 
"blanket"  remonstrance  against  all  appli- 
cants for  a  license,  permitted  the  voters  of 
a  township  or  city  ward  to  suspend  the 
operation  of  the  statute  of  1875.  In  meet- 
ing this  contention  the  court  in  that  cas'e 
said:  "It  is  an  undisputed  proposition  that 
under  our  fundamental  law  it  is  not  with- 
in the  power  of  the  legislature  to  confer 
upon  the  citizens  of  the  state  the  right 
to  say  whether  the  operation  of  an  exist- 
ing statute  or  law  shall  be  suspended.  It 
will  be  noted  that  the  statute  in  question 
does  not  declare  that  the  filing  of  a  gen- 
eral remonstrance,  as  therein  provided,  shall 
thereafter  render  it  unlawful  for  any  per- 
son to  apply  to  the  board  of  commission- 
ers for  a  license,  but  it  is  only  declared  to 
be  unlawful  thereafter  for  that  tribunal  to 
grant  a  license  to  any  applicant  therefor, 
etc.  The  act  presupposes,  or  rather  recog- 
nizes, the  right  of  persons  thereafter  to 
apply  for  a  license  to  retail  intoxicating 
liquors,  under  the  provisions  of  the  act  of 
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1875.  A  person,  then,  still  having  the 
right  to  apply  to  the  board  for  a  license, 
certainly,  as  incidental  thereto,  must  be 
accorded  the  right  to  a  hearing  ilpon  all  of 
the  questions  necessarily  arising  in  the  pro- 
ceeding instituted  by  his  application."  It 
was  held  in  the  latter  case  that  the  remon- 
strance authorized  by  the  statute  under  re- 
view was  drawn  into  every  case  for  the 
application  of  a  license;  and  that  the  right 
to  a  hearing  upon  such  a  remonstrance  was 
accorded  to  each  applicant  for  a  license. 
The  query  arises:  Does  the  law  in  ques- 
tion— this  local  option  statute — by  the 
plain  terms,  deny  the  right  of  a  person  to 
apply  to  the  board  of  commissioners  for  a 
license,  under  the  law  of  1875,  in  a  county 
in  which  the  majority  of  the  electors  has 
voted  in  favor  of  prohibiting  the  sale  of  in- 
toxicating liquors? 

Turning  to  the  provisions  of  §  7  of  the 
act  in  question  to  ascertain  if  they  are 
in  harmony  with  the  decision  of  Cain  v. 
Allen,  supra,  we  find  that  in  this  section 
the  legislature  has  in  most  positive  terms 
declared  that,  upon  the  filing  of  the  cer- 
tificate of  the  election  commissioners  with 
the  auditor  of  the  county,  the  board  of  com- 
missioners shall  make  an  order,  etc.,  de- 
claring the  result,  and  have  the  certificate 
in  question  entered  upon  the  records  of  such 
board.  It  is  further  declared  that  if  a 
majority  of  the  legal  votes  cast  at  such 
election — of  course,  meaning  as  shown  by 
the  certificate  of  election  commissioners — 
shall  be  in  favor  of  prohibiting  the  sale 
of  intoxicating  liquors  as  a  beverage  in  such 
county,  then  it  shall  be  unlawful  for  the 
board  of  commissioners  or  for  any  court 
to  grant  a  license  to  any  person  for  the 
sale  of  intoxicating  liquors  in  the  county 
in  which  the  majority  vote  has  prohibited 
such  sale;  but,  not  satisfied  with  the  above 
declaration,  the  legislature  has  further  de- 
clared in  this  section  that,  if  the  majority 
vote  be  in  favor  of  prohibiting  the  sale  of 
intoxicating  liquors  in  the  county,  the 
board  of  commissioners  thereafter  "shall 
have  no  power  or  jurisdiction  to  hear  or  con- 
sider an  application  for  license  to  sell  in- 
toxicating liquors,"  until  at  a  subsequent 
election  held  under  the  act  the  majority  of 
the  legal  voters  of  the  county  voting  at 
such  election  shall  vote  against  prohibiting 
the  sale  of  such  liquors  as  a  beverage.  This 
latter  provision  of  the  section  is  not  open 
to  construction,  but  rtiust  be  interpreted  as 
written.  In  regard  to  it  the  maxim,  Ita 
lex  acripta  est,  is  applicable. 

The  board  of  commissioners  is  stripped 
of  all  power  to  even  hear  or  consider  an  ap- 
plication for  a  license,  and  it  follows  as  a 
j  logical  conclusion  that  no  person  has  any 
'  right  to  api)ly  to  the  board  for  a  license  to 
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sell  intoxicating  liquors, — the  right  accorded 
to  him  by  the  license  law  of  1875.  Cer- 
tainly, if  the  board  is  prohibited  from  hear- 
ing or  considering  an  application,  no  one 
would  be  expected  to  do  the  useless  thing 
of  presenting  an  application  to  the  board 
of  commissioners  for  a  license.  Consequent- 
ly, it  follows  that  in  Hamilton  county,  and 
all  other  counties  which  under  the  act 
have  voted  to  prohibit  the  sale  of  intoxi- 
cating liquors  aa  the  direct  effect  and  result 
of  such  vote  of  the  electors,  the  operation 
of  the  law  of  1875  in  that  county  and  tlie 
others  is  suspended,  and  that  such  suspen- 
sion will  indefinitely  continue  until  at  a 
subsequent  election,  which  may  or  may  not 
be  held,  a  majority  of  the  votes  cast  shall 
be  against  prohibiting  the  sale  of  intoxi- 
cating liquors.  This  provision  of  §  7  is 
clearly  and  unmistakably  antagonistic  to 
the  holding  of  the  court  in  Cain  v.  Alien, 
supra.  In  this  latter  case,  as  shown  by 
the  quotation  hereinbefore  set  out,  the 
court  held  that  inasmuch  as  the  filincr  of  a 
freneral  remonstrance,  as  authorized  by  the 
Moore  amendment  to  §  9  of  the  Nicholson 
law,  a^rainst  the  traffic  of  intoxicating  li- 
quors, did  not  result  in  rendering  it  unlaw- 
ful for  anyone  thereafter  to  apply  to  the 
board  of  commissioners  for  a  license,  and 
to  have  a  hearing  of  his  application  liy  that 
tribunal,  but  only  made  it  unlawful  for  the 
board  thereafter  to  grant  a  license  to  any 
applicant,  that  thereby  the  bringing  of  the 
provisions  of  the  act  in  conflict  with  §  26, 
art.   1,  of  the  Constitution  was  avoided. 

As  previously  shown,  the  question,  among 
others,  in  the  Cain  Case  was:  Did  the  law 
or  act  there  involved  permit  the  suspension 
of  the  license  statute  of  1875  by  reason  of 
the  expression  against  the  traffic  of  intox- 
iontincr  liquors  by  the  majority  of  the  elec- 
tors  of   a   township   or   city   ward?     But 
notwithstanding  the  construction   accorded 
by  the  court  in   the  Cain   Case,  supra,  to 
the  statute  therein  involved,  the  legislature, 
in  the  very  teeth  of  that  decision,  has,  by 
the  provisions  of  §  7  of  the  act  in  contro- 
versy,  permitted   or   empowered   the   legal 
voters  of  a  county  to  suspend  operation  of 
the   act  of   1875,   which   grants  to   an  ap- 
plicant for  a  license  the  right  to  have  his 
application    heard    and    considered    by    the 
board    of    commissioners.      Cain    v.    Allen, 
supra.     There  is  no  room,  under  the  stat- 
ute  in    question,   for   the   claim    made   by 
counsel    for   the    state,    in    order    to    brin<* 
this   case  within   the  decision   oF   State   v. 
fierhardt    and    Cain    v.    Allen,    auprn.    that 
each  Applicant  for  a  license  is  entitled  to 
a  ludicial  hearine  ,upon  the  question  as  to 
whether  a  majority  of  the  Ic.ujil  vote<«  cast 
at  the  election  were  in  favor  of  prohibiting 
the   sale  of   intoxicating  liquors  as  a  bever- 
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age.  Counsel  say  that,  "if  the  frnding  upon 
tnis  issue  shall  be  in  favor  of  the  applicant, 
the  board  may  then  proceed  to  hear  and 
try  his  application.  And  if  the  finding  be 
against  him  in  such  issue,  the  board  has  no 
jurisdiction,  etc.,  but  must  dismiss  the  ap- 
plication." There  is  no  ground  whatever 
for  such  a  construction  of  the  statute. 

In  State  ex  rel.  Mira  v.  Smith,  26  Fla. 
427,  7  So.  848,  it  was  held  that  the  general 
license  law  of  Florida  was  suspended  by  the 
prohibitive  local  option  law,  when  the  lat-. 
ter  law  was  put  in  operation  by  a  majority 
vote  of  the  electors.  The  pourt  in  that  case, 
in  the  course  of  its  opinion,  said:  "When 
this  local  option  article  is  put  in  operation 
in  any  county  or  election  district  by  a 
majority  vote,  it  suspends  during  the  period 
of  its  operation,  or  until  there  shall  be 
another  election  changing  the  status,  all 
statutes  regulating  the  sale  of  such  li- 
quors, wines,  or  beer  in  the  county  or  dis- 
trict." 

In  Young  t.  Com.  14  JJusli,  161,  the  court, 
in  considering  the  local  option  statute  of 
that  state,  said:  "We  are  of  the  opinion 
that,  in  localities  where  the  people  have 
voted  against  the  sale  of  liquor,  the  act 
becomes  operative  as  a  whole  and  suspends 
pro  tanto  all  inconsistent  laws.'* 

In  Cooky's  Work  on  Constitutional  Lim- 
itations, 7th  ed.  p.  558,  the  author  says: 
"The  legislature  may  suspend  the  operation 
of  the  general  laws  of  the  state;  but  when 
it  does  so  the  suspension  must  be  general, 
and  cannot  be  made  for  individual  cases, 
or  for  particular  localities."  Generally 
speaking,  this  principle,  as  declared  by 
Judge  Cooley,  may  be  said  to  be  applicable 
to  suspension  of  the  operation  of  laws  in 
this  state,  under  our  Constitution. 

By  reading  the  provisions  of  §  7,  su- 
pra, it  must  be  obvious  to  anyone  that  by 
the  effect  of  the  vote  cast  in  Hamilton 
county  the  operation  of  the  license  law  of 
1875  has  been  sus])ended,  or,  figuratively 
speaking,  it  may  be  said  that  this  act  has 
been  completely  put  to  sleep  in  that  coun- 
ty, and  will  indefinitely  therein  continue 
in  this  condition.  Possibly  it  may  subse- 
quently be  awakened  or  restored  to  its  for- 
mer operation  by  the  efTects  of  a  majority 
vote  of  the  electors  of  that  county  cast 
against  the  prohibition  of  the  sale  of  in- 
toxicating liquors.  That  the  license  law  is 
suspended  in  Hamilton  county  may  be 
easily  discovered  by  some  person  entitled 
to  a  license  thereunder  to  retail  liquors 
in  that  county  applying  to  its  board  of 
cninniissioners  for  a  license  to  retail  in- 
toxicating liquors,  lie  would  discover,  and 
no  doubt  be  informed  bv  the  board,  that 
he  was  completely  barred  from  making  or 
having  any  such  application  considered  by 
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reason  of  the  vote  of  the  county  as  shown 
by  the  election  certificate.  It  is  certainly 
evident  that,  under  the  act,  the  board  of 
commissioners  in  each  county  of  this  state 
in  which  a  majority  vote  has  been  cast 
for  the  prohibition  of  the  sale  of  intox- 
icuLiii^  liquors  as  a  beverage,  as  a  result 
or  effect  of  such  vote  under  the  statute 
in  question,  has  been  completely  stripped 
of  all  its  judicial  functions  relative  to  the 
granting  of  a  license  to  sell  such  liquors. 
In  fact  it  cannot  be  said  that  the  board 
of  commissioners  in  such  counties  has  any 
duty  to  perform  in  respect  to  the  granting 
of  a  license.  All  the  power  accorded  to  it, 
or  with  which  it  is  invested,  is  merely  to 
refuse  to  entertain  or  consider  an  applica- 
tion for  a  license.  This  point,  as  presented 
and  nnfrued  by  counsel  for  appellant,  the 
majority  of  the  court  apparently  has  not 
considered.  In  refusing  to  entertain,  hear, 
or  consider  an  application  for  license,  the 
board  m  vested  with  no  discretion  whatever. 
When  a  county  has  voted  for  prohibition 
of  the  sale  of  liquors,  the  only  duty  re- 
maining for  the  board  of  commissioners  to 
discharge  is  one  which  is  purely  ministerial, 
— which  is,  to  examine  the  certificate  of 
the  election  commissioners,  have  such  cer- 
tificate entered  of  record,  and  declare  the 
result  of  tlie  election  as  disclosed  by  such 
certificate. 

A  local  option  act  of  the  stntc  of  Oregon 
was  before  the  supreme  court  of  that  state 
in  two  appeals.  See  State  ex  rel.  Gibson 
V.  Malheur  County  Ct.  46  Or.  519,  81  Pac. 
3G8;  State  ex  rel.  Cibson  v.  Richardson, 
48  Or.  309.  8  L.R.A.(N.S.)  3C2,  85  Pac. 
225.  In  State  ex  rel.  Gibson  v.  Malheur 
County  Ct.  supra,  the  court,  in  considering 
the  questions  presented  in  respect  to  this 
statute,  held  that  when  it  was  shown  that 
the  majority  vote  cast  nt  the  election  was 
for  prohibition,  the  county  court  had  but 
one  duty  to  perform,  which  was  to  make 
the  order  prohibiting  the  sale  of  intoxi- 
cating liquors  within  the  particular  dis- 
trict. Continuing,  the  court  further  says: 
"These  special  duties  are  plainly  prescribed, 
which  are  to  he  performed  not  upon  any 
discretion  vested  in  the  court,  but  upon  the 
exifren^y  of  certain  conditions  that  are  left 
to  the  electors  of  the  district  involved  to 
bring  about.  When  the  conditions  exist, 
the  duties  follow  without  more,  and  are 
to  be  discharged  in  a  purely  ministerial 
capacity,  to  carry  out  the  purposes  of  the 
act."  In  State  ex  rcl.  Gibson  v.  Richard- 
son, supra,  the  same  local  option  act  ap- 
pears to  have  been  involved.  In  that  case 
the  court  said:  "The  section  of  the  net 
thus  rhallcnsed  requires  the  county  court, 
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if  a  majority  of  the  votes  cast  in  an  entire 
county,  or  in  any  subdivision  thereof  as  a 
whole,  or  in  any  precinct  at  an  election 
called  for  that  purpose,  be  in  favor  of  pro- 
hibition^ to  malce  an  order  declaring  the 
result  of  such  vote,  and  absolutely  prohibit- 
ing the  sale  of  intoxicating  liquors  as  a 
beverage  within  the  prescribed  limits.  It 
will  be  observed  that  this  section  make^ 
the  declaration  of  the  result  of  a  majority 
vote  for  prohibition  and  the  interdiction 
of  the  sale  of  intoxicating  liquors  as  a 
beverage  in  pursuance  thereof,  by  the  coun- 
ty court,  a  ministerial  act." 

It  is  unreasonable  to  insist,  as  do  counsel 
for  the  state,  that  an  applicant  for  a  license 
may  contest  before  the  board  the  result 
of  the  special  election,  and  have  that  ques- 
tion determined  by  the  board  of  commis- 
sioners, in  an  application  which  he  may 
make  for  a  license.  In  the  first  place,  as 
we  have  herein  shown,  the  l)oard,  under  the 
act  in  question,  is  prohibited  from  hear- 
ing or  considering  an  application  for  license 
Certainly  there  is  no  room  for  asserting 
that  under  the  statute  such  applicant  i» 
invested  with  the  right  to  contest  the  elec- 
tion. There  is  no  statutory  authority  or 
power  conferred  upon  the  board  of  commif^- 
sioners  by  which  it  is  empowered  to  hear 
and  determine  a  question  of  contest  of  the 
election  if  presented  by  an  applicant  for 
license.  The  result  of  the  election,  as 
shown  by  the  certificate  of  the  election  com- 
missioners, so  fai^  as  the  board  is  con- 
cerned, is  conclusive,  and  such  certificate 
is  not  open  to  a  collateral  attack  made  by 
an  applicant  for  a  license. 

In  the  conclusion  which  we  reach  in  this 
case  in  respect  to  the  validity  of  the  act 
herein,  we  are  not  to  be  understood  as  deny- 
ing the  power  of  the  legislature  to  enact 
a  law  under  a  title  which  expresses  the  sub- 
ject of  the  legi.sIation,  and  along  proper  and 
well-recognized  lines  by  which  the  legal 
voters  of  a  city  ward,  township,  or  county 
may  be  authorized  to  determine  by  their 
ballots  cast  at  an  election,  either  general 
or  special,  whether  the  sale  of  intoxicating 
liquors  as  a  beverage  shall  be  prohibited. 

Without  further  review,  we  believe  that 
we  are  justified,  for  the  reasons  herein 
stated,  in  concluding,  as  we  do,  that  the 
act  in  question  is  unconstitutional  and 
therefore  invalid  for  the  reasons:  First, 
that  the  subject  thereof  is  not  expressed 
in  its  title;  second,  that  it  violates  §  26 
of  the  Bill  of  Rights. 

The  judgment  below  should  be  reversed. 


Petition   for  rehearing  denied. 
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NELS  KVAMME. 

M.  J.  BARTHELL,  Appt. 
(144  Iowa,  418,  118  N.  W.  766.) 

Court  —  correcting  record. 

1.  A  trial  court  may,  upon  proper  notice 
and  showing,  correct  its  record  which  shows 
a  ruling  striking  an  amendment  to  the  an- 
swer, so  as  to  show  that,  as  matter  of  fact, 
the  amendment  was  not  stricken. 

Contract  —  explanation  —  parol     evi- 
dence. 

2.  The  commission  referred  to  in  a  writ- 
ten contract  permitting  a  real  estate  broker 
to  deduct  expenses  and  commission  from 
the  proceeds  of  the  sale  of  certain  real  es- 


tate may,  where  the  commission  referred  to 
is  not  designated,  be  «hown  by  parol  to 
meaof  a  commission  earned  by  the  sale  of 
other  lands. 

Evidence  —  action  for  proceeds  of  land 
—  proof  of  amount. 

3.  A  real  estate  broker  against  whom 
suit  is  brought  to  compel  him  to  turn  over 
the  proceeds  of  land  sold  should  be  per- 
mitted to  prove  what  he  in  fact  received  for 
the  land. 

(December  15,  1008.) 

SEPARATE  appeals  by  defendant  from  a 
judgment  of  the  District  Court  for  Al- 
lamakee County  in  plaintiff's  favor,  and 
from  a  subsequent  order  correcting  such 
record,  in  an  action  brought  to  recover  the 


Sote.  —  Power  of  trial  court  to  tntrrect 
its  record  after  an  appeal  or  tcrit  of 
error. 

This  note  is  confined  to  the  power  of  the 
trial  court  to  correct  its  record  so  that  it 
Di^ill  speak  the  truth  and  truly  record  the 

Proceedings  as  they  actually  occurred,  and 
oes  not  deal  with  its  power  to  make  ad- 
ditional or  different  findings,  or  otherwise 
to  '^hange  the  proceedings,  as  distinguished 
from  the  record  of  the  proceedings.  It  is 
also  confined  strictly  to  correction  of  the 
record  of  the  trial  court,  as  distinguished 
from  the  record  or  transcript  which  is 
takeu  to  the  appellate  court. 

Rule  upholding  power  of  trial  court — gen- 
erally. 

The  general  rule  is  that  the  taking  of  an 
appeal  does  not  deprive  the  trial  court  of 
its  right  to  make  such  corrections;  that 
while  an  appeal  deprives  the  trial  court  of 
jurisdiction  of  the  case,  it  still  retains 
jurisdiction  of  the  record  of  the  case,  lliis 
rule,  which  is  followed  in  Kvamme  v. 
Babthell,  is  supported  by  an  overwlielming 
weight  of  authority.  Hovey  v.  McDonald, 
109  U.  S.  150,  27  L.  ed.  888,  3  Sup.  Ct.  Rep. 
136;  Lincoln  Nat.  Bank  v.  Perry,  14  C.  C. 
A.  273,  32  U.  S.  App.  15,  66  Fed.  887; 
Gorham  v.  Broad  River  Twp.  113  Fed.  83, 
affirmed  without  discussion  in  56  C.  C.  A. 
140,  118  Fed.  1016;  New  Liverpool  Salt  Co. 
V.  Wellborn,  88  C.  C.  A.  106,  160  Fed.  923 ; 
Ommen  v.  Talcott,  180  Fed.  925 ;  Marsteller 
V.  McClean,  2  Cranch,  C.  C.  8,  Fed.  Cas. 
No.  9,140;  Moody  v.  Keener,  9  Port.  (Ala.) 
252;  Cullum  v.  Batre,  2  Ala.  415;  Breene 
V.  Booth,  3  Colo.  App.  470,  33  Pac.  1007; 
iStephens  v.  Bradley,  23  Fla.  393.  2  So.  667 ; 
Jones  V.  Van  Patten,  3  Ind.  107;  Maxon  v. 
Chicago,  M.  &  St.  P.  R.  Co.  67  Iowa,  226, 
25  N.  W,  144;  Reynolds  v.  Sutliff,  71  Iowa, 
549,  32  N.  W.  502;  Sloan  v.  Davis,  105 
Iowa,  97,  74  N.  W.  922;  State  Sav.  Bank 
V.  Ratcliffe,  111  Iowa,  662,  82  N.  W.  1011; 
Porter  v.  Butterfield,  116  Iowa,  725,  80  N. 
W.  199;  Markle  v.  I^isle  (Iowa)  102  N. 
W.  780;  Boyle  v.  Connelly,.  2  Bibb.  7;  Speed 
T.  Hann,  1  T.  B.  Mon.  18,  15  Am.  Dec.  78; 
31  L.R.A.(N.S.) 


•Williams  v.  Thompson,  80  Ky.  325;  Koch 
V.  Wimbrow,  111  Md.  21,  f3  Atl.  896; 
Welch  V.  Damon,  11  Gray,  383;  De  Kalb 
County  V.  Hixon,  44  Mo.  341;  Gamble  v. 
Daugherty,  71  Mo.  599 ;  Andrescn  v.  Lederer, 
53  Neb.  128,  73  N.  W.  664;  Mumma  v. 
Easton  &  A.  R.  Co.  73  N.  J.  L.  653,  65  Atl. 
208;  Borrego  v.  Territory,  8  N.  M.  446,  40 
Pac.  349;  Peterson  v.  Swan,  119  N.  Y.  662, 
23  N.  E.  1004;  McManus  v.  Western  Assur. 
Co.  40  App.  Div.  86,  57  N.  Y.  Supp.  559; 
Tillotson  V.  Cheetham,  3  Johns.  95;  Luystcr 
V.  Sniffin,  3  How.  Pr.  250;  Doty  v.  Rigour, 
9  Ohio  St.  526;  State  ex  rel.  Beckman  v. 
Estes,  34  Or.  196,  61  Pac.  77,  52  Pac.  571, 
55  Pac.  25;  Payne  v.  Ulmer,  1  Walk.  (Pa.) 
516;  Com.  v.  Haines,  15  Phila.  399;  Wamp- 
ler  V.  Shissler,  1  Watts  &  S.  305;  Lorick 
V.  Motley,  69  S.  C.  567,  48  S.  E.  614;  Imlay 
V.  Brewster,  3  Tex.  Civ.  App.  103,  22  S.  W. 
226;  Johnson  v.  Arrendale,  30  Tex.  Civ. 
App.  504,  71  S.  W.  45;  Texas  &  N.  O.  R. 
Co.  V.  Walker,  39  Tex.  Civ.  App.  53,  87  S 
W.  194;  Cowan  v.  Ross,  28  Tex.  228; 
Thomson  v.  Bishop,  29  Tex.  154;  Burke 
V.  Thomson,  29  Tex.  159;  Blum  v.  Neilson, 
59  Tex.  378;  Hickey  v.  Behrens,  75  Tex. 
488,  12  S.  W.  679;  Chestnutt  v.  Pollard, 
77  Tex.  80,  13  S.  W.  852;  Wichita  Vallev 
R.  Co.  V.  Peery,  88  Tex.  378,  31  'S.  W.  619'; 
Boggess  V.  Harris,  90  Tex.  476,  39  S.  W. 
565;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Roberts, 
98  Tex.  42,  81  S.  W.  25;  Harris  v.  Stark, 
101  Tex.  687,  110  S.  W.  737,  reversing  (lex. 
Civ.  App.)  106  S.  W.  887;  Wasach  Min. 
Co.  V.  Jennings,  14  Utah,  221,  46  Pac.  1106; 
Gauley  Coal  Land  Asso.  v.  Spies,  .61  W. 
Va.  19,  55  S.  E.  903;  State  ex  rel.  Taylor 
V.  Delafield,  69  Wis.  264,  34  N.  W.  123; 
Kelly  V.  Chicago  &  N.  W.  R.  Co.  70  Wis. 
335,  35  N.  W.  538;  Dunbar  v.  Hitchcock, 
3  Maule  &  S.  591;  Mellish  v.  Richardson, 
7  Bam  &  C.  819;Blakey  v.  Birmingham,  2 
Strange,  1132;  Friend  v.  Richmond,  Hardr. 
505;  Wood  v.  ^latthews,  Popham,  102. 

In  addition  to  the  cases  already  cited, 
the  foregoing  rule  is  supported  by  the  fol- 
lowing cases,  in  which  the  appellate  court, 
upon  an  attempt  being  made  to  correct 
such  an  err  in  that  court,  said  that  the 
proper  method  was  to  apply   to  the  trial 
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proceeds  of  land  sold  oy  defendant  for 
plaintiff.  Reversed  on  Urst  appeal.  Af- 
firmed on  second  appeal. 

Statement  by  Sherwln,  J.: 

Suit  to  recover  money  alleged  to  be  due 
the  plaintiff  from  the  sale  of  his  land  by 
the  defendant.  From  a  verdict  and  judg- 
ment for  the  plaintiff,  defendant  appeals. 
The  record  was  subsequently  corrected  on 
the  motion  of  the  plaintiff,  and,  from  the 
order  of  correction,  the  defendant  has  taken 
a  second  appeal. 

Messrs.  Stllwell  &  Stlhvell  for  appel- 
lant. 

Mr.  William  S.  Hart,  for  appellee: 
The  commission  referred  to  was  for  the 


sale  of  the  land  deaK  with  in  the  con  trace, 
and  parol  testimony  was  not  iidmis^i'.J«' 
to  enlarge  the  terms  so  as  to  include  other 
lands. 

Barhydt  v.  Bonney,  65  Iowa,  717,  %  N 
W.  672;  Taylor  v.  Trulock,  55  Iowa,  44 v. 
8  >J.  W.  306;  Farmer  v.  Perry,  70  Iowa, 
358,  30  N.  \\\  752;  Myers  v.  Munson,  6:. 
Iowa,  423,  21  N.  W.  759;  Annis  v.  Anm?, 
61  Iowa,  220,  16  N.  W.  97;  Daly  v.  W.  \V. 
Kimball  Co.  67  Iowa,  132,  24  N.  W.  756, 
McEnery  v.  McKnery,  110  Iowa,  718,  So 
N.  VV.  1071;  Doolittle  v.  Murray,  l%\ 
Iowa,  536,  111  N.  W.  999;  Jessup  v.  Chi 
cago  &  N.  W.  R.  Co.  99  Iowa,  189,  68  X. 
W.  673;  Moore  v.  Howe,  115  Iowa,  62,  ST 
N.  W.  750;  Blair  v.  Buttolph,  72  Iowa,  31. 
33   N.  W.   349;    Marquis  v.  X^uretson,  76 


court:  •  Goodenongh  Horse  Shoe  Mfg.  Co. 
V.  Rhode  Island  Horse  Shoe  Co.  154  U.  S. 
G35  and  24  L.  ed.  368,  14  Sup  Ct.  Rep. 
1180;  Humphreys  v.  Thompson',  6  Ala.  649; 
Hollingsworth  v.  Chapman,  50  Ala.  23; 
Hagerman  v.  Moon,  68  Ark.  279,  57  S.  W. 
935;  Barndollar  v.  Patton,  6  Colo.  29; 
Wolf  V.  Hope.  210  111.  50,  76  2^.  E.  1082; 
Field.  V.  Field,  117  111.  App.  307,  affirmed 
in  215  111.  496,  74  N.  E.  443;  Smith  v. 
Goetz,  20  Ind.  App.  142,  49  N.  E.  386,  50 
N.  E.  397;  Burton  v.  Ferguson,  69  Ind. 
486;  McAllister  v.  State,  81  Ind.  256; 
Citizens*  Street  R.  Co.  v.  Heath,  154  Ind. 
363,  55  N.  E.  744;  Gardner  v.  Burlington, 
C.  R.  &  N.  R.  Co.  68  Iowa,  688,  27  N.  W. 
708;  Barber  v.  Scott,  92  Iowa,  52,  60  N.  W. 
497;  Rhea  v.  Williams,  80  Kan.  698,  103 
Pac.  119;  Craig  v.  Horine,  1  Bibb,  8;  Wil- 
liams T.  Tliompson,  80  Ky.  328;  Bowman 
V.  Ray  (Kv.)  80  S.  W.  200;  Mullins  v. 
MuUins,  26 'Ky.  L.  Rep.  442,  81  S.  W.  687; 
Sears  v.  Schwartz,  1  Dougl.  (Mich.)  504; 
Scribner  v.  Gay,  5  Mich.  511;  Pardee  v. 
Murray,  4  Mont.  35,  1  Pac.  737 ;  Hoagland 
V.  Van  Etten,  27  Neb.  705,  43  X.  W.  422; 
Omaha  Loan  &  T.  Co.  v.  Hogeboom,  47  Neb. 
7,  66  N.  %V.  14;  Merchants'  Sav.  Bank  v. 
Xoll,  50  Neb.  615,  70  N.  W.  247 ;  Apgar  v. 
Hiler,  24  N.  J.  L.  808;  Delaware,  L.  &  W. 
R.  Co.  V.  Toffey,  38  N.  J.  L.  525;  Corn 
Exch.  Bank  v.  Byle,  119  N.  Y.  414,  23  N. 
E.  805;  Luyster  v.  Sniffin,  supra;  Graham 
V.  People,  63  Barb.  468;  Livingston  v." 
Miller,  7  How.  Pr.  219;  Witbeck  v.  Waine, 
8  How.  Pr.  433;  Baldwin  v.  Thibaudeau, 
39  N.  Y.  S.  R.  54,  14  N.  Y.  Supp.  788; 
Wood  V.  Newkirk,  15  Ohio  St.  295;  Cleve- 
land &  M.  Valley  R.  Co.  v.  Wick,  35  Ohio 
St.  247;  Sedam  v.  Meeksback,  6  Ohio  C. 
C.  219;  Willis  v.  Smith,  90  Tex.  635,  40 
S.  W.  401;  Gulf,  B.  &  K.  C.  R.  Co.  v.  East- 
ham  (Tex.  Civ.  App:)  54  S.  W.  648;  Bren- 
ham  V.  Rankin  (Tex.  Civ.  App.)  70  S.  W. 
321,  rehearing  denied  in  71  S.  W.  37;  Wil- 
son V.  Tvler  Coffin  Co.  (Tex.  Civ.  App.) 
79  S.  W"!  327:  Kimbell  v.  Powell  (Tox. 
Civ.  App.)  121  S.  W.  541;  \\m.  .Tamos 
Sons  &  Co.  v.  Gott,  55  W.  Va.  223.  47  S.  i 
E.  649;  Vroman  v.  Dewey,  22  Wis.  300. 
31  L.R.A.(N.S.) 


Cases  denying  power  of  trial  court. 

There  are,  however,  a  few  cases  in  whieL 
it  is  held  that  a  trial  court  ia  'without 
jurisdiction  to  correct  its  record  after  an 
appeal  is  taken,  it  being  said  in  one  case 
(Eno  T.  Hunt,  8  Iowa,  436),  "after  appeaL 
defendant  was  not  bound  to  take  notiL-e 
of  what  might  be  done  in  the  district  court." 
Kelly  V.  Moore,  22  App.  D.  C.  1 ;  Revnold^ 
V.  Reynolds.  67  Cal.  176,  7  Pac.  480';  Saii 
Francisco  Sav.  Union  v.  Mvers,  72  CaL 
161,  13  Pac.  403;  Re  Bullard  (Cal.)  31  Pac. 
1119;  Shay  v.  Chicago  Clock  Co.  Ill  Cal. 
549,  44  Pac.  237;  Baker  v.  Borello,  131  CaL 
615,  63  Pac.  914;  McGlaughlin  v.  O'Rourkt. 
12  Iowa,  459;  Covington  v.  Uoadley,  5  Kj. 
L.  Rep.  427;  Jenkins  v.  Crofton,  10  K\. 
L.  Rep.  456,  9  S.  W.  406;  Formento  V. 
Robert,  27  La.  Ann.  445;  Bridges  v.  Kuy- 
kendall,  58  Miss.  827;  Robinson  v.  HeWa 
Light  &  R.  Co.  38  Mont.  222.  99  Pac.  837: 
Gerard  v.  State,  10  Tex.  App.  690;  Hill  t. 
State,  4  Tex.  App.  559;   Texas  State   Fair 

6  D.  Exposition  v.  Lyon,  5  Tex.  Civ.  App. 
382,  24  S.  W.  328;  Knight  v.  State,  7  lex. 
App.  206 

At  least,  such  a  correction  could  not  be 
made  without  leave  of  the  appellate  court. 
Hedlun  v.  Holy  Terror  Min.  Co.  14  S.  D, 
369,  85  N.  W.  861;  McCarren  v.  McXuUt. 

7  Gray,  139;  Perry  v.  Breed,  117  Mass.  155; 
O'FIyn  V.  Holmes,  7  Mich.  454;  O'Flynn 
v.  Eagle,  8  Mich.  136;  Matthews  ▼.  Boove. 
58  N.  J.  L.  593,  34  Atl.  754. 

In  Harrison  v.  Harrison,  114  N.  C.  210. 
19  S.  E.  232,  it  was  held  that  while  the 
courts  have  inherent  power  to  correct  their 
records  to  make  them  speak  the  truth,  an 
order  of  a  trial  judge  cannot  be  amended 
after  it  has  been  construed  by  the  appellate 
court,  when  the  record  contains  the  exact 
language  of  the  judge,  on  the  ground  that 
it  was  not  construed  as  he  intended  it,  or 
that  he  failed  to  express  his  true  meaning. 

Stewart  v.  Stringer,  41  Mo.  400,  97  Am. 
Dec.  278,  holding  that  the  trial  court  ha« 
no  jurisdiction  after  an  appeal  to  correct 
a  sljorifT's  return,  was  distinguished  in  Po 
Kiilb  County  v.  lli.von,  44  Mo.  341,  on  tJic 
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Iowa,  23,  40  N.  W.  73;  Jones,  Ev.  2d  ed. 
456;  Ryan  v.  Dubuque,  112  Iowa,  284,  83 
N.  W.  1073;  Hunt  v.  Gray,  76  Iowa,  268, 
41  N.  W.  14;  Peterson  v,.  Modern  Brother- 
hood, 125  Iowa,  562,  67  L.R.A.  631,  101  N. 
W.  289;  Willis  v.  Weeks,  129  Iowa,  525, 
105  N.  W.  1012;  Lantz  v.'  Ryman,  102  Iowa, 
348,  71  N.  W.  212;  Murphey  t.  Weil,  92 
Wis.  467,  66  N.  W.  532;  Hooker  v.  Hyde, 
61  Wis.  204,  21  N.  W.  52;  Hart  v.  Hart, 
117  Wis.  639,  94  N.  W.  890:  Abraham  v. 
Oregon  &  C.  R.  Co.  37  Or.  495,  64  L.R.A. 
391,  82  Am.  St.  Rep.  779,  60  Pac.  899; 
Hutchinson  v.  Ulrich,  145  111.  336,  21  L,R.A. 
391,  34  N.  E.  556;  Elliott,  Ev.  576,  578; 
Kelly  V.  Chicago,  M.  &  St.  P.  R.  Co.  93 
Iowa,  436,  61  N.  W.  957;  Mt.  Vernon  Stone 
Co.  V.  Sheely,  114  Iowa,  313,  86  N.  W.  301 ; 


Potts  V,  Polk  County,  50  Iowa,  401,  45  N. 
W.  775;  Baum  v.  Lynn,  72  Miss.  932,  30 
L.R.A.  441,  18  So.  428;  King  v.  Merriman, 
38  Minn.  47,  35  N.  W.  570. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court : 

In  1905  the  plaintiff  filed  his  petition 
in  the  district  court,  stating:  That  on  the 
6th  day  of  June,  1904,  he  was  the  owner 
of  a  tract  of  land  in  the  state  of  Nebraska, 
and  describing  it.  That  on  said  day  he 
and  the  defendant  entered  into  a  contract, 
as  follows:  "That  whereas  a  second  party 
has  this  day  deeded  to  the  said  lirst  party 
lots  1  and  2,  and  the  east  half  of  section 
7,  township  33  north,  range'  22  west,  on 
the  sixth  principal  meridian;  and  whereas, 


ground  that  this  was  an  addition  to  the 
proceeding  rather  than  a  correction  of  the 
record. 

Matters  subject  of  correction. 

Under  the  general  rule,  amendment  of  the 
record  by  the  trial  court  after  appeal  or 
writ  of  error  has  been  permitted: — 

— to  show  arraignment  and  pleas  of  de- 
fendant. Gonzales  v.  Cunningham,  164  U. 
S.  612,  41  L.  ed.  572,  17  Sup.  Ct.  Rep.  182; 

— to  correct  officer's  return  to  process. 
Hefflin  v.  McMinn,  2  Stew.  (Ala.)  492,  20 
Am.  Dec.  58;  Brown  v.  Hill,  5  Ark.  78; 
Anderson  v.  Sloan,  1  Colo.  33;  Terry  v. 
Eureka  College,  70  111.  236;  Chicago  Fuel 
Gas  Appliance  Co.  v.  Jewett,  66  111.  App. 
489;  Thatcher  v.  Miller,  11  Mass.  413; 
Shamburg  v.  Noble,  80  Pa.  158 ; 

— to  supply  lost  parts.  Buckman  v 
Whitney,  24  Cal.  267 ; 

— to  show  statement  of  judge  preliminary 
to  pronouncing  judgment.  People  v.  Mur- 
back,  64  Cal.  369,  38  Pac.  608; 

— to  correct  obvious  error  in  name  of  de- 
fendant. Fay  v.  Stubenrauch,  141  Cal. 
573,  75  Pac.  174; 

— ^to  correct  clerical  errors  or  omissions 
in  entry  of  judgment.  Kindel  v.  Beck  &  P. 
Lithographing  Co.  19  Colo.  310,  24  L.RA. 
311,  35  Pac.  538;  Denver  v.  Bradbury,  19 
Colo.  App.  441,  76  Pac.  1077;  Kelsey  v. 
Berry.  40  111.  69;  Shipley  v.  Spencer,  40 
111.  105;  Heintz  v.  Pratt,  64  111.  App.  616; 
Fite  V.  Doe,  1  Blackf .  127;  Hoffman-Bruner 
Granite   Co.  v.  Stark,   132  Iowa,   100,   108 


Chicago,  B.  &  P.  R.  Co.  66  Iowa,  602,  24 
N.  W.  232 ; 

— to  correct  obvious  error  in  testimony. 
Campbell  v.  Campbell,  118  Iowa,  131,  91 
N.  W.  894; 

— to  correct  verdict.  Clark  v.  Lamb,  6 
Pick.  612,  s.  c.  8  Pick.  415,  19  Am.  Dec. 
332;  Rew  v.  Barker,  2  Cow.  408,  14  Am. 
Dec.  515; 

— by  striking  out  entry  of  motion  which 
had  not  in  fact  been  made.  Exchange  Nat. 
Bank  v.  Allen,  68  Mo.  474; 

— to  show  jurisdictional  facts.  Re  Gard- 
ner, 41  Mo.  App.  600; 

— to  show  order  reversing  judgment  en- 
tered on  report  of  referee  was  based  upon 
facts  as  well  as  law.  Buckingham  v.  Dick- 
inson, 64  N.  Y.  682;  Guernsey  v.  Miller, 
80  N.  Y.  181;  National  City  Bank  v.  New 
York  Gold  Exch.  Bank,  97  N.  Y.  642. 

In  Halstead  v.  Brown,  17  Ind.  202,  it  was 
held  that  only  the  judge  who  tries  the  case 
ean  correct  a  bill  of  exceptions,  and  on  his 
death  the  remedy  in  that  respect  is  at  an 
end. 

In  De  W^olfe  v.  Taylor,  71  Iowa,  648,  33 
N.  W.  154,  where  a  court  had  been  abolished 
and  its  records  transferred  to  another  court, 
it  was  held  that  application  for  correction 
of  the  record  should  be  made  to  the  latter 
court,  and  that  it  could  not  be  corrected 
in  the  appellate  court  on  ex  parte  affidavits. 

In  Crutcher  v.  Com.  6  Whart.  340,  it 
was  held  that  the  record  could  be  corrected 
as  between  the  parties,  but  not  so  as  to 
affect  the  rights  of  subsequent  parties. 

N.  W.  329;  Puckett  v.  Gunther,  137  Iowa,    rr^-^     *  *•  u  t  i 

647,  14  N.  W.  34;   Jones  v.  St.  Joseph  F.    ^'™®   ^^^   correction-when   may  be  made. 

&  M.  Ins.  Co.  66  Mb.  342;   De  Hymel  v.  As  to   the  time  within   which   the  trial 

Scottish  American  Mortg.  Co.  80  Tex.  493,  court  may  correct  its  record  after  an  ap- 

16  S.  W.  311;   Blain  v.  Park  Bank  &  T.  peal  is  taken,  there  is  a  wide  variety  of 

Co.  43  Tex.  Civ.  App.  359,  94  S.  W.  1091 ;  holdings.     It  has  been  held  that  such  cor- 

— to  correct  the  bill  of  exceptions.  Bergen  rection  is  permissible: — 


V.   Riggs,    40    111.    61,    89    Am.    Dec.    335; 
Brooks  v.  Bruyn,  40  111.  64 ; 

— to  correct  the  record  by  filing  of  jus- 
tice court  complaint  in  circuit  court,  after 
appeal  from  latter.  Leiferman  v.  Osten,  64 
111.  App.   578; 

— to  correct  notice  of  appeal.     Brier  v.    6  Ark.  474; 
31  L.RA.(N.S.)  14 


— until  judgment  of  the  lower  court  be- 
comes merged  in  the  judgment  of  the  appel- 
late court  Dy  affirmance.  Ex  parte  Hender- 
son, 84  Ala.  36,  4  So.  284; 

— at  a  subsequent  term  after  appeal,  but 
before  joinder  in  error.    Lungren  v.  Harris, 
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the  said  first  party  is  to  sell  said  land  at 
such  terms  as  he  can  obtain:  Now  there- 
fore I,  the  said  first  party,  hereby  agree 
to  apply  all  of  the  net  proceeds,  after 
deducting  expenses  and  commission,  toward 
the  payment  of  the  obligations  this  day 
made  by  said  second  party  to  said  first 
party."  Barthell,  the  appellant,  was  named 
as  the  first  party  to  the  contract  and  the 
plaintiff  as  the  second.  The  petition  further 
alleged  that  the  commission  agreed  upon 
between  plaintiff  and  defendant  for  the  sale 
of  said  premises  was  the  sum  of  $50,  and 
further  that  in  July,  1904,  the  defendant 
sold  the  land  for  $1,600  and  conveyed  the 
same  to  one  Elizabeth  Howe.  That  he  re- 
ceived and  collected  the  purchase  price  of 
the  premises,  and  has  neglected  and  refused 


to  pay  the  plaintiff  the  same.  Judgment 
was  asked  for  the  sum  of  $1,658.50^  with 
interest,  etc.  In  an  amendment  to  the 
petition  it  was  alleged  that  the  proeeed:t 
of  the  sale  exceeded  the  amount  of  the 
plaintiff's  obligations  to  the  defendant. 
The  appellant's  first  answer  denied  that  a 
definite  commission  of  $50  was  agreed  upon ; 
denied  that  the  land  was  sold  for  the  sum 
stated;  denied  that  he  received  any  money 
on  the  purchase  price  of  said  land  or  for 
the  sale  of  the  same;  denied  that  be  sold 
the  land  for  any  sum  exceeding  the  amount 
of  plaintiff's  obligations  to  him  after  de- 
ducting the  commission  and  expenses;  and 
denied  that  he  was  indebted  to  the  plaintiff 
in  any  sum.  The  appellant  subsequentlv 
filed  an  amendment  to  his  answer,  in  which 


— at  any  time.  Pease  v.  Fink,  3  Cal.  App. 
371,  85  Pac.  667;  Kaufman  v.  Shain,  11 
Cal.  16,  62  Am.  St.  Rep.  139,  43  Pac.  393; 
Keans  y.  Rankin,  2  Bibb,  88; 

— ^while  a  writ  of  error  which  had  been 
made  a  supersedeas  was  pending  in  the  ap- 
pellate court.  World's  Columbian  Exposi- 
tion y.  Scala,  56  111.  App.  209; 

— after  supersedeas.  Cochran  v.  Fidelity 
Trust  &  S.  V.  Co.  23  Ky.  L.  Rep.  221,  62 
S.  W.  1038; 

— ^at  any  time  before  the  reeovd  is  dis- 
tributed for  decision  in  the  appellate  court. 
Luce  v.  Shoff,  70  Ind.  1^52; 

— before  filing  of  bond,  where,  by  statute, 
an  appeal  from  chancery  does  not  act  as  a 
supersedeas  until  a  bond  is  filed.  Weber  v. 
Costigan,  139  Mich.  146,  102  N.  W.  666; 

— ^t£ough  two  terms  had  passed  and  the 
cause  was  set  for  argument,  where  the  delay 
was  in  part  due  to  the  laches  of  the  other 
party.    Apgar  v.  Hilar,  24  N.  J.  L.  808; 

— after  argument  and  submission,  but  be- 
fore decision  in  appellate  court.  Ferrari 
V.  Beaver  Hill  Coal  Co.  54  Or.  215,  94  Pac. 
181,  96  Pac.  498,  102  Pac  175,  1016; 

— until  the  return  on  appeal  is  sent  to 
the  appellate  court.  Pratt  v.  Pioneer  Press 
Co.  32  Minn.  217,  18  N.  W.  836,  20  N.  W. 
87;  State  Sash  &  Door  Mfg.  Co.  v.  Adams, 
47  Minn.  399,  60  N.  W.  360 ;  United  States 
Invest.  Corp.  v.  Ulrickson,  84  Minn.  14,  17 
Am.  St.  Rep.  326,  86  N.  W.  613;  Gunn 
V.  Bowers,  126  Pa.  552,  17  Atl.  893; 

— before  the  record  is  removed  to  the 
appellate  court.  Green  v.  Prince  Metallic 
Paint  Co.  26  Pa.  Super.  Ct.  418; 

— after  joinder  in  error  and  cause  is 
noticed  for  argument  several  times  before 
the  mistake  was  discovered.  Rew  v.  Bar'ver, 
2  Cow.  408,  14  Am.  Dec.  515; 

— after  argument  in  the  appellate  court. 
Short  V.  Coffin,  5  Burr.  2730;  Richardson 
V.  Mellish,  3  Bing.  229 ; 

— after  appeal  and  the  end  of  the  term  of 
the  trial  court.  McNeill  v.  Arnold,  17  Ark. 
157;  Smith  v.  Todd,  3  J.  J.  Mcrsh.  298; 
Borrego  v.  Territory,  8  N.  M.  446,  46  Pac. 
349;  Channel  v.  Merrifield,  206  111.  278.  69 
N.  E.  32,  reversing  106  111.  App.  243; 
Seymour  v.  Thomas  Harrow  Co.  81  Ala, 
31  L.R.A.(N.S.) 


250,  1  So.  45;  Moore  ▼.  Horn,  6  Ala.  234: 

— at  the  term  *following  a  judgment  ren- 
dered during  vacation  by  consent.  Winstnii 
V.  Mitchell,  93  Ala.  654,  9  So.  551; 

— after  the  statutory  period  of  six  month^ 
had  elapsed  since  the  adjournment  of  tlie 
term,  the  court  holding  the  statute  ap- 
plied only  to  judicial  action,  not  to  corie^- 
tion  of  clerical  mistakes.  Pleyte  v.  Plevt«. 
15  Colo.  44,  24  Pac.  679; 

— at  any  time  prior  to  action  of  the  ap- 
pellate court.  Blain  v.  Park  Bank  &  T. 
Co.  43  Tex.  Civ.  App.  359,  94  S.  W.  1091; 

— after  affirmance  on  appeal.  Dreyfujs 
V.  Tompkins,  67  Cal.  339,  7  Pac.  732;  Fal- 
lon V.  Btittan,  84  Cal.  511,  24  Pac.  381; 
Corson  v.  McDonald,  3  Cal.  App.  412,  8o 
Pac.  861;  McDonald  v.  Patterson,  190  111. 
121,  60  N.  E.  106;  Conway  v.  Day,  79  Ind. 
318;  Hansen  v.  De  Vita,  70  N.  J.  L.  330. 
70  Atl.  668;  Gourley  v.  Hess,  8  W.  N.  (.'. 
140; 

— after  affirmance  which  was  not  based 
on  the  error,  and  such  correction  does  not 
amount  to  a  new  judgment,  or  the  changing 
of  the  judgment  which  has  been  affirme<i 
Edinburgh  Lombard  Invest.  Co.  y.  Walsh. 
70  Kan.  899,  79  Pac.  688; 

— after  affirmance  on  appeal  and  ser\ie« 
of  execution.  Rousset  v.  Boyle,  45  Cal. 
64. 

— ^when  too  late. 

On  the  other  hand,  it  has  been  held  that 
the  trial   court  cou?l  not  correct   its   rec 
ord; — 

— after  the  allowance  of  a  writ  of  error 
and  approval  of  a  supersedeas.  McKay  v. 
Neussler,  78  C.  C.  A.  154.  148  Fed.  86; 

— after  return  on  appeal.  Floberg  v. 
Joslin,  75  Minn.  75,  77  N.  W.  557; 

— after  adjudication  on  appeal.  Meldnn 
V.  Devlin,  39  App,  Div.  581,  67  N.  Y.  Supp. 
670; 

— after  dismissal  of  the  appeal  because 
of  the  defect  sought  to  be  corrected.  Drake 
V.  New  York  Iron  Mine,  38  App.  Div.  71, 
55   X.  Y.  Supp.  920; 

— after  argument  and  submission  of  the 
case  to  the  appellate  court.  Hamlin  ▼. 
Sears,  82  N.  Y.  327; 
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he  specifically  denied  many  of  the  matters 
alleged  iu  the  petition  and  amendments 
thereto,  and  further  denied  that  the  plain- 
tin  was  the  sole  and  exclusive  owner  of  the 
land  on  the  6th  day  of  June,  1904,  and 
denied  that  the  deed  to  him  was  made  for 
the  purpose  of  making  him  the  agent  of 
the  plaintiff  for  the  sale  of  any  more  than 
the  phiintifrs  interest  in  the  land.  The 
appellant  then  pleaded  that  he  was  the 
owner  of  the  undivided  half  interest  in  the 
land  at  all  times  until  the  same  was  sold, 
that  the  commission  mentioned  in  the  con- 
tract set  out  as  a  part  of  the  petition  was 
the  undivided  one-half  interest  of  the  de- 
fendant in  the  land  "and  the  proceeds  of 
the  sale  thereof,"  and  that  the  defendant 
acquired  said  undivided  one-half  interest  in 


part  as  his  commission  for  the  sale  of  land 
'  belonging  to  the  plaintiff  in  Allamakee  coun- 
ty, Iowa,  describing  it.  The  eighth  para- 
graph of  this  amendment  to  the  answer  was 
as  follows:  "That  on  the  6th  day  of  June, 
1904,  the  date  of  the  note  referred  to  in 
plaintiff's  petition,  it  was  agreed  by  and 
between  the  plaintiff  and  defendant  that 
the  defendant  should  sell  said  described 
land,  and  should  have  therefor  his  commis- 
sion of  50  per  cent,  represented  by  his 
undivided  one-half  interest  in  the  land  in 
the  plaintiff's  petition,  besides  the  expenses, 
including  time."  The  plaintiff  filed  a  mo- 
tion assailing  the  latter  part  of  this  amend- 
ment to  the  answer,  and  the  motion  was  in 
part  sustained;  but,  as  we  shall  have  oc- 
casion to  again  refer  to  the  ruling  on  this 


— after  argument  and  submission,  where 
the  original  papers  are  taken  to  the  ap- 
pellate court,  unless,  upon  application,  the 
record  is  remanded  for  correction.  Moore 
V.  Booker,  4  N.  D.  643,  62  N.  W.  607; 

— after  the  term  and  perfection  of  the 
appeal.  Gallagher  v.  Fin  lay,  2  Tex.  App. 
dv.  Cas.  (Willson)   547; 

— after  a  lapse  of  eight  years  and  rever- 
sal in  error.  Harrison  v.  King,  1  Barn  & 
Aid.  161; 

— after  the  judgment  is  reversed,  set 
aside,  and  adjudged  absolutely  void,  the 
court  saying:  "Now,  when  a  case  comes 
here  on  appeal  or  writ  of  error,  this  court 
considers  it  upon  the  evidence  brought  be- 
fore us  on  the  record;  but  when  we  reverse 
a  judgment  or  decree,  it  is  the  judgment  or 
decree  pronounced  by  the  court  that  is 
reversed,  and  not  the  mere  entry  of  it  on 
the  record.  The  effect  of  the  reversal  is 
to  annul,  vacate,  and  set  aside  the  judg- 
ment or  decree, — to  completely  wipe  it  out 
as  if  it  had  never  been  in  existence.  Notli- 
ing  remains  of  it,  it  is  gone.  When  this 
is  so,  there  is  nothing  left  for  the  court 
to  amend.  The  record  entry  of  a  judguient 
or  decree  which  has  at  that  time  no  legal 
existence  cannot  be  amended."  Schofield  v. 
Rankin,  86  Ark.  86,  109  S.  W.  1161. 

How  correction  made — motion. 

In  Newman  ▼.  Ravenscroft,  67  111.  496, 
it  was  held  that  where  certain  evidence 
actually  given  is  not  shown  by  the  original 
bill  of  exceptions,  the  way  to  correct  it  ia 
by  motion  to  the  court  when  in  session,  to 
correct  the  record  by  inserting  the  omitted 
evidence. 

— ^notice  to  adverse  party. 

While  in  Lungren  v.  Harris,  6  Ark.  474, 
and  Toledo,  P.  &  W.  R.  Co.  v.  Butler,  53 
111.  323,  correction  of  the  sheriff's  return 
was  permitted  without  notice  to  the  ad- 
verse party,  the  general  rule  is  that  notice 
Bhould  be  given. 

Thus,  in  Freel  v.  State,  21  Ark.  212,  an 
error  in  the  bill  of  exceptions  as  to  the  date 
of  the  offense  charged  was  corrected  after 
31  L.R.A.(N.S.) 


appeal,  to  conform  to  the  testimony,  the  de- 
fendant being  brought  into  court  for  that 
purpose. 

In  Weed  v.  Weed,  25  Conn.  337,  it  was 
heM  that  the  trial  court  has  power  to  cor- 
rect the  record  of  its  judgment  by  a  mere 
order  on  suggestion,  if  during  the  term, 
without  formal  application;  but  only  on 
formal  petition  and  notice  to  the  adverse 
party  after  the  term. 

In  Stephens  v.  Bradley,  23  Fla.  393,  2 
So.  667,  it  was  held  that  when  an  amend- 
ment is  material,  notice  should  be  given  to 
the  adverse  party. 

Tn  Goodrich  v.  Minonk,  62  111.  121,  and 
Wallahan  v.  People,  40  111.  102,  it  was  held 
that  when  the  bill  of  exceptions  fails  to 
show  it  contains  all  the  evidence,  although 
such  was  the  fact,  it  should  be  amended  by 
order  in  open  court,  after  notice  to  the 
opposite  party. 

In  Long  V.  Sutter,  67  111.  185,  and  Blake 
V.  Miller,  118  111.  500,  83  N.  E.  828,  it  was 
held  that  the  copy  of  the  lost  paper  filed 
after  appeal  was  taken  could  not  be  con- 
sidered, because  in  such  a  case  it  could 
only  be  supplied  by  order  of  the  trial  court, 
upon  notice  and  proof. 

In  Mcgee  v.  Duncan,  8  La.  Ann.  125,  it 
was  held  that  the  appellee  was  not  bound  by 
an  ex  parte  correction  of  the  sheriff's  re- 
turn after  appeal,  on  the  ground  of  its  in- 
sufficiency, and  the  case  was  remanded  for 
a  hearing  as  to  whether  the  facts  stated 
in  the  amended  return  were  true,  with 
direction  to  the  lower  court  to  maintain 
or  set  aside  the  judgment  according  to  the 
finding,  costs  of  appeal  being  charged 
against  plaintiff. 

In  McManus  v.  Western  Assur.  Co.  40 
App.  Div.  86,  57  N.  Y.  Supp.  559,  it  was 
held  that  when  a  judge  corrects  the  record 
on  his  own  motion,  he  should  give  notice 
to  the  parties  or  counsel. 

In  Yale  v.  Coddington,  21  Wend.  175, 
it  was  held  that  an  amendment  of  a  record 
to  show  that  the  replication  was  in  fact 
put  in  may  be  made  after  appeal,  but  only 
on  motion  and  proof  of  notice  to  the  other 
party. 

And  in  McNairy  ▼.  Castleberry,  6  Tex. 
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motion,  we  do  not  further  notice  it  in  this 
connection.  After  the  motion  last  referred 
to  had  been  ruled  upon,  the  defendant  filed 
another  amendment  to  his  answer,  the  first 
paragraph  of  which  was  as  follows:  "That 
on  the  6th  day  of  June,  1904,  the  plaintiff 
authorized,  empowered,  and  directed  the  de- 
fendant to  sell  the  land  described  in  plain- 
tiff's petition  at  such  terms  as  he  could 
obtain,  and  agreed  to  pay  the  defendant  a 
commission  of  50  per  cent  of  the  proceeds 
of  the  sale  thereof  for  his  services." 

It  was  further  alleged  in  this  amend- 
ment: That  the  plaintiff  orally  directed 
the  defendant  to  sell  the  land  to  one  Eliza- 
beth Howe,  and  to  take  in  payment  therefor 
other  land  on  which  there  was  a  mortgage 
of  $1,150  and  interest;   that,  pursuant  to 


said  direction,  the  defendant  did  sell  the 
land  to  said  Howe;  that  thereafter  the 
land  received  from  Elizabeth  Howe  in  ex- 
change for  the  other  land  was  sold  by  the 
defendant  and  netted  $1,031;  that,  after 
deducting  the  expenses  incurred  by  the  de- 
fendant in  this  transaction,  there  was  the 
net  amount  of  $900;  and  that,  after  de- 
ducting defendant's  commission  of  50  per 
cent  on  the  net  proceeds  of  the  sale,  there 
was  left  $450  credited  on  the  plaintiff^s 
notes.  This  amendment  then  pleaded  sub- 
stantially the  matters  that  had  been  plead- 
ed in  the  former  amendment  relating  to  the 
sale  of  the  Allamakee  county  land,  and  then 
alleged  "that  it  was  understood  that  the 
commission  of  50  per  cent,  agreed  upon  for 
the  sale  of  the  Nebraska  land  described  in 


286,  an  amendment  after  appeal  taken,  to 
correct  the  judgment,  was  rejected  by  the 
appellate  court  because  not  made  on  proper 
notice. 

— evidence  necessary. 

As  to  what  evidence  is  sufficient  to  justi- 
fy a  correction  of  the  record,  see  the  follow- 
ing cases: — 

— Branger  v.  Chevalier,  9  Cal.  351,  hold- 
ing that  after  the  term  the  record  can  be 
amended  only  where  the  record  itself  shows 
the  error; 

— Craig  v.  Horine,  1  Bibb,  8,  holding 
that  the  correction  of  a  record  to  supply 
lost  exhibits  should  be  confined  strictly  to 
matters  which  are  of  public  record; 

—Gamble  v.  Daugherty,  71  Mo.  699,  hold- 
ing that  the  evidence  to  support  the  cor- 
rection must  be  found  in  the  papers  and 
files  of  the  case,  or  soniething  of  record, 
or  in  the  minute  book,  or  on  the  judge's 
docket ; 

— Ross  v.  Kansas  Citv,  Ft.  S.  A;  M.  R. 
Co.  141  Mo.  390,  38  S.  W.  926,  42  S.  W. 
957,  holding  that  the  correction  must  be 
from  something  appearing  in  the  record, 
and  cannot  be  made  from  the  memory  of 
the  judge  or  by  parol  proof  from  other 
sources ; 

-— Borrego  v.  Territory,  8  N.  M.  446,  46 
Pac.  349,  holding  that  an  amendment  show- 
ing the  fact  of  arraignment  and  pleas,  made 
on  the  affidavits  of  the  district  attorney 
and  the  stenographer,  whose  notes  and  veri- 
fied transcript  were  produced,  and  the  re- 
collection of  the  judge,  is  proper; 

— Doty  v.  Rigour,  9  Ohio  St.  619,  hold- 
ing that  there  must  be  sufficient  evidence 
in  the  record  to  amend  by; 

— Evans  v.  Smith,  22  Tex.  Civ.  App.  472, 
64  S.  W.  1060,  holding  that  correction  can- 
not be  made  after  the  term  except  when  it 
may  be  done  by  reference  to  some  docket  en- 
try or  memorandum  found  amoiii?  the  files ; 

—Blum  V.  Neilson,  69  Tex.  378,  and  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Roberts,  98  Tex. 
42,  81  S.  W.  25,  holding  that  the  recollec- 
tion of  the  judge,  and  oral  evidence  that 
an  order  was  in  fact  made,  was  sufficient; 

— Doe  ex  dera.  Church  v.  Perkins,  3  T. 
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R.   749,  holding  that  the  record  might  be 
corrected  by  the  judge's  notes; 

How  correction  brought  to  attention  of  ap- 
pellate court. 

When  a  correction  has  been  made  in  the 
record  by  the  trial  court,  it  may  be  brought 
before  the  appellate  court  by  certiorari. 
Cunningham  v.  Fontaine,  26  Ala.  644;  Dow 
V.  Whitman,  36  Ala.  604;  Freel  v.  State,  21 
Ark.  212;  Smith  v.  Goetz,  20  Ind.  App. 
142,  49  N.  E.  386,  60  N.  E.  397;  Burton 
V.  Ferguson,  69  Ind.  486;  Lake  Erie  &  W. 
R.  Co.  V.  Bates,  17  Ind.  App.  386,  46  X. 
E.  831;  Citizens'  Street  R.  Co.  v.  Heath. 
154  Ind.  363,  5Z  N.  £.  744;  Williams  r. 
Thompson,  80  Ky.  326;  Craig  v.  Horine, 
supra;  Gulf,  B.  &  K.  C.  R.  Co.  v.  Eastham 
(Tex.  Civ.  App.)  64  S.  W.  648;  Johnston 
v.  Arrendale,  30  Tex.  Civ.  App.  604,  71  S. 
W.  45; 

— by  supplemental  record  or  transcript. 
Breene  v.  Booth,  3  Colo.  App.  470,  33  Pac. 
1007;  Gauley  Coal  Land  Asso.  v.  Spies. 
61  W.  Va.  19,  66  S.  E.  903;  Hawes  t. 
Hawes,  33  111.  287;  Mahaffy  ▼.  Mahaffy, 
63  Iowa,  55,  18  N.  W.  685;  Adams  v.  Gos- 
som,  228  Mo.  666,  129  S.  W.  16;  Cumiskev 
V.  Lewis,  14  Daly,  466,  16  N.  Y.  S.  R.  364*: 

' — by  amendment  which,  on  being  certi- 
fied to  the  appellate  court,  will  then  be 
regarded  as  part  of  the  original  return. 
Peterson  v.  Swan,  119  N.  Y.  662,  23  N.  E. 
1004; 

— by  filing  the  corrected  bill  of  excep- 
tions as  part  of  the  original  record  on  ap- 
peal. Bloch  V.  Sammons,  37  Or.  600,  5.3 
Pac.  438,  62  Pac.  290; 

— ^by  a  transcript  of  the  record  as 
amended.  Den  ex  dem.  Ballard  ▼.  Carr, 
16  N.  C.   (4  Dev.  L.)  676; 

— by  a  further  return  to  the  writ  of  er- 
ror, not  by  affidavit.  O'Flvnn  ▼.  Eagle,  7 
Mich.  306; 

— by  a  further  return  of  the  register  of 
the  proceedings  by  which  the  amendment 
was  allowed.  Weber  v.  Costigan,  139  Mich. 
146,  102  N.  W.  666; 

— ^by  the  order  making  the  correction  be- 
ing certified  up,  with  leave  of  the  appel- 
late court.     Lee  Chuck  v.  Quan  Wo  Chong 
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plaintiff's  petition,  should  cover  any  unpaid 
commission  for  the  sale  of  the  land*'  -in 
Allamakee  county.  There  was  also  at- 
tached to  this  amendment  a  copy  of  a  paper 
purporting  to  be  an  agreement  of  the 
parties  to  this  suit,  whereby  the  appellant 
was  appointed  the  agent  of  the  plaintiff  for 
the  sale  of  the  Allamakee  county  lands 
referred  to,  and  in  which  it  was  agreed 
that  the  defendant  was  to  have  50  per  cent 
of  the  amount  for  which  the  Allamakee 
county  land  sold  in  excess  of  $2,600.  Other 
amendments  were  filed  to  the  pleadings 
which  it  is  not  necessary  to  more  specifi- 
cally notice. 

As  was  said  in  the  brief  statement  of  the 
case  preceding  this  opinion,  there  are  two 
appeals  herein,  and,  both  having  been  sub- 


mitted together,  we  shall  first  consider  the 
second  appeal,  because  its  determination  is 
material  to  the  questions  presented  upon 
the  appeal  in  the  main  case.  After  the 
appellant's  substituted  abstract  and  his 
brief  and  argument  had  been  filed,  the  ap- 
pellee made  a  motion  in  the  district  court 
to  correct  the  record  with  reference  to  the 
ruling  upon  the  motion  therein  assailing 
the  first  amendment  to  the  defendant's 
answer.  Due  notice  of  the  motion  was 
served  upon  the  appellant,  and  a  full  hear- 
ing was  had,  after  which  the  court  cor- 
rected its  record  so  that  the  same  might 
show  the  actual  ruling  upon  the  motion 
in  question,  and  it  is  from  this  order  that 
the  second  appeal  is  taken.  As  the  record 
stood  before  this  correction  was  made,  it 


Co.  81  Cal.  222,  16  Am.  St.  Rep.  50,  22  Pac. 
594; 

— by  alleging  diminution  of  record,  and 
bringing  up  the  proceedings  below  by  cer- 
tiorari. Cheetham  v.  Tillotson,  4  Johns. 
499;  Bizzell  v.  Stone,  8  Ark.  478; 

— by  a  transcript  of  the  corrected  record, 
or  by  certiorari  if  the  clerk  fails  to  fur- 
nish a  transcript.  Bergen  v.  Riggs,  40  111. 
61,  80  Am.  Dec.  335; 

— by  incorporating  the  amendment  with- 
out certiorari  where  the  correction  is  made 
before  return  of  the  transcript.  Ware  v. 
Brewer,  34  Ala.  114; 

In  Camden  v.  Bloch,  65  Ala.  236,  where, 
<m  appeal  from  the  municipal  court,  an 
attempt  was  made  to  supply  omissions  of 
the  affidavit  and  record  in  the  circuit  court, 
the  court  said:  "The  power  of  courts  to 
substitute  or  supply  their  own  lost  or  de- 
stroyed records  is  inherent,  and  exists  in- 
dependently of  any  statute,  being  requisite 
in  order  to  'minister  ample  justice  to  all 
persons,  according  to  law.'  This  right 
exists,  however,  only  in  the  court  whose 
record  or  papers  it  is  proposed  to  restore. 
There  was  no  error  in  the  refusal  of  the 
circuit  court  to  substitute  the  lost  papers. 
The  proper  practice  would  have  lien  to 
have  the  defect  corrected,  on  motion,  after 
reasonable  notice,  in  the  primary  court, 
and  then  to  apply  for  a  special  certiorari 
to  the  circuit  court,  alleging  the  particular 
matter  proposed  to  be  incorporated  in  the 
record.  The  case  should  then  have  been 
continued,  within  the  discretion  of  the  cir- 
cuit judge,  until  reasonable  time  was  af- 
forded to  enable  the  intendant  to  make  his 
return  to  the  writ." 

Effect  of  correction  on  appeal. 

When  a  record  is  corrected  bv  the  trial 
court  to  conform  to  facts,  the  new  record 
annuls  the  old,  and  becomes  the  only  sub- 
sisting record.  Weed  v.  Weed,  25  Conn. 
494. 

In  Culbertson  V.  Salinger,  111  Iowa,  447, 
82  N.  W.  925,  it  was  held  that  the  effect 
of  a  correction  by  the  appellee  while  the 
appeal  was  pending  is  to  impose  on  him  the 
31  L.R.A.(N.S.) 


burden  of  bringing  the  corrected  record  in- 
to the  appellate  court  as  part  of  the  appeal 
then  pending,  which  still  stands. 

When  the  correction  removes  the  defect 
concerning  which  the  appeal  was  taken, 
the  correction  will  cure  the  error,  and  the 
judgment  will  be  affirmed.    Cullum  v.  Batre, 

2  Ala.  415;  Seymour  v.  Thomas  Harrow 
Co.  81  Ala.  250,  1  So.  45;  Birmingham  Nat. 
Bank  v.  Mayer,  104  Ala.  634,  16  So.  520; 
Bizzell  V.  Stone,  supra;  Hawes  v.  Hawes, 
33  111.  287;  Tucker  v.  Hamilton,  108  111. 
464;  Doe  ex  dem.  Brown  v.  Owen,  2  Blackf. 
452;  Chambers  v.  Swango,  22  Ky.  L.  Rep. 
923,  59  S.  W.  20;  Cowan  v.  Ross,  28  Tex. 
228;  Gauley  Coal  Land  Asso.  v.  Spies, 
supra. 

^-costs. 

However,  when  the  error  is  cured  by  an 
amendment  secured  after  appeal,  it  seems 
proper  that  the  party  securing  the  amend- 
ment should  be  taxed  with  the  costs  of  the 
appeal,  and  this  is  frequently  done.  Wins- 
ton V.  Mitchell,  93  Ala.  554,  9  So.  561; 
Fay  V.  Stubenrauch,  141  Cal.  573,  75  Pac. 
174;  Shipley  v.  Spencer,  40  111.  105;  Yale 
V.  Coddington,  21  Wend.  175;  Doty  v. 
Rigour,  9  Ohio  St.  519;  Doty  v.  RigoUr,  9 
Ohio  St.  526;  Hurlbut  v.  Lang,  10  Tex. 
Civ.  App.  168,  29  S.  W.  1109;  Seely  v. 
Pelton,    63    111.    101;    Paddon    v.    Bartlett, 

3  Ad.  &  El.  887 ;  Petrie  v.  Hannay,  3  T.  R. 
659;  Moody  v.  Stracey,  4  Taunt.  588. 

But  in  Irvine  v.  Scobee,  5  Litt.  (Ky.) 
70,  where  a  sheriff's  return  was  corrected 
after  appeal,  and  the  error  assigned  there- 
by removed  and  the  judgment  afllrmed,  costs 
were  awarded  against  the  plaintiff  in  error 
because  the  statute  imperatively  required 
it  where  the  case  was  affirmed,  and  because 
the  plaintiff  in  error  knew  he  had  been 
served  in  fact,  and  that  the  error  in  the 
return  was  amendable;  hence  the  costs  were 
ascribable  to  his  own  folly  in  prosecuting 
an  unnecessarv  appeal. 

In  Toledo,  P.  &  W.  R.  Co.  v.  Butler,  53 
111.  323,  it  was  held  that  where  the  error 
assigned  is  removed  by  amendment  in  the 
lower  court,  a  motion  by  a  plaintiff  in  er- 
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showed  that  the  eighth  paragraph  of  the 
defendant's  first  amendment  to  his  answer 
had  been  stricken,  when,  as  a  matter  of 
fact,  such  was  not  the  case.  We  shall  not 
follow  the  appellant's  long  argument  in 
support  of  his  second  appeal.  He  was  be- 
fore the  court  in  response  to  the  appellee's 
notice,  and  made  no  objection  to  the  juris- 
diction of  the  court  or  to  its  method  of 
procedure.  That  the  court  h^s  ample  au- 
thority to  correct  its  own  record  upon 
proper  notice  and  showing  is  fully  sustained 
by  the  authorities.  Porter  v.  Buttertield, 
116  Iowa,  725,  89  N.  W.  199;  State  Sav. 
Bank  v.  Ratcliffe,  111  Iowa,  662,  82  N.  W. 
1011.  The  case,  then,  so  far  as  the  defend- 
ant's second  appeal  is  concerned,  must  be 
affirmed. 

The  appellant  devotes  much  of  his  argu- 
ment on  the  main  appeal  to  the  alleged 
error  of  the  court  in  striking  the  eighth 
paragraph  of  the  amendment  to  his  answer; 
but,  as  we  have  shown  that  this  paragraph 
was  not  in  fact  stricken,  this  branch  of  the 
argument  requires  no  further  attention. 
The  allegations  in  the  second  amendment, 
relating  to  the  Allamakee  county  land,  and 
the  exhibit  referred  to,  were  stricken  upon 
the  plaintiflTs  motion,  and,  upon  the  trial 
of  the  case,  evidence  offered  by  the  defend- 
ant as  to  the  sale  of  the  Allamakee  county 
land  and  as  to  the  agreement  for  a  com- 
mission of  50  per  cent  of  the  amount  re- 
ceived therefor  over  and  above  the  plain- 
tifFs  sale  price  was  excluded  from  the  con- 
sideration of  the  jury,  as  was  also  the  evi- 
dence offered  as  to  the  commission  which 
was  referred  to  in  the  written  contract  set 
out  in  the  plaintiff's  petition,  which  we 
have  already  noticed.  The  specific  com- 
plaint made  of  the  court's  action  is  in 
striking  out  paragraphs  8,  9,  10,  and  11  of 


the  second  amendment  to  the  answer  and 
the  exhibit  attached  thereto,  and  of  the 
ruling  striking  out  certain  evidence  to  which 
we  have  above  referred.  W'e  think  the 
trial  court  in  error  regarding  these  matters, 
but  in  this  connection  we  think  it  entirely 
proper  to  say  that  the  condition  of  the 
defendant's  pleadings  was  such  as  to  easily 
mislead  the  trial  court.  The  defendant  him- 
self seems  to  have  been  uncertain  as  to 
exactly  where  he  stood  and  what  his  right* 
were,  if  the  pleadings  which  he  filed  may  be 
taken  as  an  indication  of  his  mental  at- 
titude. There  was  enough,  however,  in  his 
pleadings  to  show  that  he  was  at  lea«>t 
attempting  to  claim  that,  under  the  agree- 
ment for  the  sale  of  the  Allamakee  county 
land,  he  became  the  equitable  owner  uf  a 
half  interest  in  the  Nebraska  land  which 
the  plaintiff  does  not  deny  was  received  as 
a  part  of  the  purchase  price  for  the  Al- 
lamakee county  land  in  addition  to  the 
$2,600  which  he  had  fixed  as  the  sale  price 
f-hereof.  The  agreement  touching  t!ie  saif^ 
of  the  Nebraska  land  referred  to  the  sub- 
ject of  commission  in  a  general  way  only. 
It  does  not  say  that  the  defendant  was  to 
receive  a  commission  for  the  sale  of  that 
land,  though  perhaps  such  an  inference 
might  possibly  be  drawn  from  the  language 
of  the  instrument  itself;  but  we  are  of  the 
opinion  that  the  language  is  not  so  definite 
and  certain  as  to  exclude  oral  evidence 
showing  what  it  in  reality  meant,  and 
it  is  a  familiar  rule  of  law — too  familiar, 
in  fact,  to  require  the  citation  of  authority 
in  support  thereof — that,  where  a  writing 
is  ambiguous  or  uncertain,  parol  evidence 
may  be  received  in  explanation  thereof 
without  violating  the  rule  that  the  term* 
of  a  written  contract  may  not  be  changed 
or   varied  by   parol.     As  we   have   hereto- 


ror  for  costs  of  appeal  should  be  made  when 
the  application  to  file  the  amended  record 
is  made;  it  comes  too  late  after  the  amended 
record  is  filed. 

And  in  Marx  v.  Brown,  42  Tex.  Ill  it 
was  held  that  the  fact  that  a  defendant  in 
error  obtains  a  correction  of  the  error  in 
the  judgment  does  not  deprive  him  of  the 
right  to  an  affirmance  and  to  recover  costs 
and  damages  for  unnecessary  delay. 

Review  of  action  of  trial  court  in  making 

correction. 

In  .^tna  L.  Ins.  Co.  v.  Sellers,  154  Ind. 
374,  56  N.  E.  98,  the  court  held  that  a 
proceeding  to  correct  the  record  after  ap- 
peal is  auxiliary  to  the  original  cause,  and 
if  it  is  desired  to  question  the  trial  court's 
rulings  in  making  tfie  correction,  the  trans- 
cript of  those  proceedings  should  be  filed 
as  a  part  of  the  original  appeal. 

In  Lake  Erie  &  W.  R.  Co.  v.  Bates,  17 
Ind.  App.  386.  46  N.  E.  831.  and  Koch  v. 
Wimbrow,  ill  Md.  21,  73  Atl.  896,  it  was 
31  L.K.A.(N.S.) 


I  held  that  the  appellate  court  would  not 
review  the  trial  court's,  action  unless  an 
exception  was  taken  or  an  objection  made 
to  the  proceeding. 

In  Porter  v.  Butterfield,  116  Iowa,  725, 
89  N.  W.  199,  where  no  appeal  was  taken 
from  the  ruling  correcting  the  record,  it 
was  held  that  the  appellate  court  could  not 
determine  the  correctness  of  that  ruling: 
and  this  seems  to  be  the  position  of  the 
court  in  Parker  v.  Vinson,  11  S.  D.  381. 
77  N.  W.  1023,  though  the  point  was  not 
definitely   decided. 

In  Patton  v.  Lund,  114  Iowa,  201,  86  S. 
W.  296,  it  was  held  that  a  correction  in  the 
lower  court  record  after  appeal,  to  show 
that  no  exception  was  taken  to  a  certain 
matter,  will  not  be  disturbed,  in  the  ab- 
sence of  a  clear  showing  of  error. 

While  in  Hansen  v.  De  Vita,  77  N.  .T. 
L.  267,  72  Atl.  60,  it  was  held  that  the 
discretion  of  the  trial  court  in  granting  or 
refusing  the  amendment  will  not  be  re- 
viewed. R.  Lw  S. 
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fore  shown  the  contract  provides  only  for 
applying  the  net  proceeds  derived  from  the 
Nebraska  land  "after  deducting  expenses 
and  commission/'  and,  it  being  silent  as  to 
'what  oommission  was  to  be  received,  it 
would  have  been  competent,  we  think,  to 
show  that  a  specific  amount  was  agreed 
upon  as  such  commission.  In  fact,  this 
was  the  view  originally  taken  of  the  matter 
by  the  plaintiff  in  his  pleadings,  and,  if  it 
be  true  that  such  specific  amount  might 
have  been  shown  by  parol  testimony,  we 
see  no  reason  for  saying  that  it  was  not 
competent  to  show  by  parol  that  the  com- 
mission earned  in  the  sale  of  the  Allama- 
kee land  was  the  commission  referred  to  in 
the    written    contract   under   consideration. 

On  the  face  of  the  record,  as  it  comes 
to  us,  it  is  very  evident  that  for  one  reason 
and  another  the  appellant  has  been  de- 
prived of  a  substantial  right,  and  the  court 
should  not  hunt  for  technicalities  or  in- 
dulge in  fine  spun  reasoning  which  can  only 
have  the  effect  of  sustaining  the  wrong 
which  has  apparently  been  done  in  this  case. 
If,  as  a  matter  of  fact,  this  Nebraska  land 
belonged  jointly  to  these  two  parties,  be- 
cause of  their  contract  relative  to  the  sale 
of  the  Allamakee  county  land,  the  defend- 
ant should  not  be  deprived  of  this  property, 
unless  he  has  so  clearly  placed  himself 
in  a  false  position  before  the  court  as  to 
absolutely  require  it,  and  this  we  do  not 
think  he  has  done.  It  is  true  that  his 
testimony  is  subject  to  severe  criticism, 
and,  indeed,  it  would  be  hard  to  justify  it 
in  any  degree  if  we  were  satisfied  that  he 
fully  understood  the  purport  of  it. 

There  was  also  error  in  not  permitting 
the  defendant  to  prove  what  he  in  fact  re- 
ceived for  the  Nebraska  land.  The  other 
sixty-eight  errors  assigned  and  argued  are 
not  likely  to  arise  in  a  retrial  of  the  case, 
and  we  need  not  give  them  further  con- 
sideration. The  record  in  this  case  is  un- 
duly voluminous.  Thirteen  separate  printed 
books  have  been  filed.  The  original  flies 
and  a  transcript  of  the  testimony  have  also 
been  certified  to  us.  In  addition  to  this 
mass  of  matter,  diverse  and  sundry  motions 
were  filed  and  submitted  with  the  case, 
and  we  shall  now  proceed  to  consider  them 
very  briefly.  The  appellant's  motion  in  the 
main  case  to  strike  the  appellee's  denial  and 
his  amended  abstract  is  overruled.  The 
appellee's  motion  to  strike  the  appellant's 
main  brief  and  argument  because  it  does 
not  comply  with  the  rules  of  this  court  as 
to  form,  is  also  overruled;  but  it  should 
be  said,  in  this  connection,  that  the  reason 
why  we  overrule  this  last  motion  is  because 
we  do  not  consider  the  violation  of  the  rule 
BO  flagrant  as  to  require  so  severe  a  pen- 
alty. We  do  not  wish  to  have  the  ruling 
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understood  as  approving  the  brief.  The 
motion  to  dismiss  the  second  appeal  and 
the  motion  to  strike  papers  are  both  over- 
ruled. Unless  we  have  overlooked  some  of 
these  motions  in  the  multiplicity  of  filings, 
we  have  noticed  all  of  them. 

For  the  reasons  heretofore  given,  the  case 
is  reversed  on  the  first  appeal,  and  on  the 
second  appeal  the  order  is  affirmed.  The 
defendant  will  pay  the  costs  made  on  the 
second  appeal. 

Affirmed  on  the  second  appeal,  and  re- 
versed on  the  appeal  in  the  main  case. 

Petition  for  rehearing  denied. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

WILLIAM  D.  TILDEN  et  al.,  Plffs.  in  Err. 

(242  111.  536,  90  N.  E.  218.) 

Indictment  —  forgery  —  setting  out  in- 
strument. 

An  indictment  for  forgery  must  set  out 
a  literal  copy  of  the  instrument  alleged  to 
having  been  forged  unless  the  instrument  is 
in  possession  of  accused,  is  lost,  destroyed, 
or  for  some  other  reason  is  not  available  to 
the  grand  jury,  and  therefore  an  indictment 
which  purports  to  give  only  the  substance 
of  the  instrument,  without  showing  that 
the  instrument  is  not  accessible,  is  fatally 
defective,  although  the  instrument  is  in  fact 
Est  out  in  hwc  verba, 

(December  22,  1909.) 


Note,  —  Necessity  of  setting  out  copy  of 
forged  instrument  in  indictment  for 
forgery  or  uttering  forgery. 

In  general. 

It  will  be  noted  that  in*  some  of  the  cases 
cited  herein  the  offense  is  referred  to  as 
counterfeiting.  Such  cases  are  included  be- 
cause of  the  wording  of  the  statute  defin- 
ing the  offense  or  the  character  of  the  in- 
strument in  question,  bank  notes,  etc.,  hav- 
ing been  formerly  more  naturally  the  sub- 
ject of  forgery  than  of  counterfeiting. 
There  has  been  no  attempt  to  cover  the 
question  in  hand  as  applied  to  counterfeit- 
ing generally. 

According  to  the  generally  accepted  rule, 
a  forged  instrument  must  be  set  forth  ac- 
cording to  its  tenor,  unless  lost  or  destroyed 
or  in  possession  of  defendant  so  that  ac- 
cess cannot  be  had  thereto.  Crossland  v. 
State,  77  Ark.  537,92  S.  W.  776;  State  v. 
Gustin,  5  N.  J.  L.  744;  Croxdale  v.  State, 
1  Head.  139;  Thomas  v.  State,  18  Tex.  App. 
213;  State  v.  Parker,  1  D.  Chip.  (Vt.)  298,  6 
Am.  Dec.  73i>;  State  v.  Calendine,  8  Iowa, 
288;  Mason's  Case,  cited  in  2  East,  P.  C. 
975. 
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Dec., 


ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendants  of  forgery.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Felsenthal,  Foreman,  &  Beck- 
with  and  William  S.  Forrest  for  plain- 
tiffs in  error. 
Mr.  Zach  Hofheimer,  with  Messrs.  W. 

II.  Stead,  Attorney  General,  and  John  E. 
\V.  Wuyniiin,  for  defendant  in  error: 

The  indictment  is  sufficient  if  the  forged 
instrument  be  set  out  \n  hwc  verba, 

Swain  v.  People,  5  III.  178;  Langdale  v. 
People,  100  111.  2G3;  Cross  v.  People,  47  III. 
153,  95  Am.  Dec.  474;  Trask  v.  People,  151 

III.  623,    38    N.    E.   248;    Cameron,    Crim. 
Law,  122. 

The  indictment  is  in  the  language  of 
the  statute,  and  as  it  states   the  oifense 


so  plainly,  and  in  ordinary  language,  as  to 
enable  a  person  of  common  understandinj 
to  know  what  is  intended,  it  is  sufficient. 
Glover  v.  People,  204  111.  170,  68  N.  E. 
464;  McCracken  t.  People,  209  IJI.  215, 
70  N.  E.  749. 

« 

Diinn,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  in  error,  William  0.  Tilden 
and  Chauncey  L.  Graham,  were  couvicted 
in  the  criminal  court  of  Cook  county  upon 
an  indictment  consisting  of  one  count, 
which  charged  that  on  June  18,  1906,  they 
"unlawfully,  feloniously,  fraudulently,  and 
wickedly  did,  with  the  intent  to  defraud  a 
certain  corporation,  to  wit,  Milwaukee 
Avenue  State  Bank,  make,  pass,  utter,  and 
publish  a  certain  false  and  fictitious  note. 


In  Dana  ▼.' State,  2  Ohio  St.  91,  the  court 
said:  "The  rule  which  requires  the  indict- 
ment to  show  upon  its  face  that  the  forged 
instrument  is  literally  set  out  is,  it  is  true, 
one  of  considerable  strictness,  but  not  with- 
out reason  and  good  sense  for  its  justifica- 
tion. It  relates  entirely  to  the  degree  of 
certainty  necessary  in  charging  crime  upon 
the  accused.  The  law  punishes  with  great 
severity  the  fabrication  of  certain  instru- 
ments speaifically  named,  but  does  not  ex- 
tend to  others.  To  enable  the  court  to  see 
with  certainty,  both  before  and  after  con- 
viction, that  the  accused  has  justly  incurred 
the  penalty,  it  becomes  very  proper,  if  not 
indispensably  necessary,  that  the  whole  in- 
strument should  be  spread  before  it,  in  or- 
der that  the  whole  may  be  construed  to- 
gether. If  the  substance  only  is  allowed 
to  be  shown,  what  assurance  can  we  have 
after  conviction  that  it  may  not  have  been 
misconceived?  It  is  very  true  the  law  pro- 
vides a  method  for  getting  the  whole  upon 
the  record  by  bill  of  exceptions;  but  we  are 
to  remember  that  the  ignorant,  poor,  and 
unfriended  are  quite  as  likely  to  be  charpod 
with  the  crime  as  those  who  have  intelli- 
gence, friends,  and  ability  to  protect  their 
rights  at  the  trial.  Nothing  marks  more 
clearly  the  enlightened  civilization  of  a  peo- 
ple than  the  jealous  care  with  which  they 
protect  the  life,  liberty,  and  personal  se- 
curitv  of  the  citizen  in  the  administration 
of  the   Penal   Code.'' 

But  in  State  v.  Curtis,  39  Minn.  357,  40 
N.  W.  203,  an  indictment  was  upheld, 
though  it  contained  nothing  more  than  a 
description  of  the  forj^ed  instrument,  whicli 
was  designated  as  a  "check." 

So  it  was  held  in  Bostick  v.  State. 
34  Ala,  206,  that  it  is  not  necessary  in 
an  indictment  for  the  forgery  of  a  hank 
bill  or  for  uttering  a  forged,  altered,  or 
counterfeited  bank  bill,  to  set  out  the  bill 
according  to   its  tenor. 

An  indictment  describing  a  forgery  as 
"an  instrument  of  writing  purporting  to  be 
an  order  drawn  bv  Sister  Adeline  on 
George  Batliste  for  $9"  was  held  sufficiently 
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to  set  out  the  forged   instrument,  in  lie- 
Guire  v.  State,  37  Ala.  161. 

An  examination  of  the  sections  of  tlie 
Code  referred  to  in  this  and  the  preceding 
case  fails  to  show  any  provision  as  to  the 
requirements  of  indictments  for  forgery, 
which  would  abrogate  the  common-law  rule. 

Where  an  instrument  does  not  on  its 
face  create  any  demand  or  obligation,  or 
purport  to  do  so,  so  as  to  indicate  that  it 
might  be  the  subject  of  forgery,  it  is  neces- 
sary in  an  indictment  alleging  its  forgery*, 
in  addition  to  settihg  out  a  copy,  to  set 
forth  such  extrinsic  facts  as  will  show  that 
it  is  an  instrument  of  that  character.  State 
V.  Burling,  102  Iowa,  681,  72  N.  W.  295; 
State  V.  Covington,  94  N.  C.  913,  55  Am. 
Rep.  650;  Womble  v.  State,  39  Tex.  Crim. 
Rep.  24,  44  S.  W.  827,  11  Am.  Crim.  Rep. 
438;  Com.  ▼.  Mulholland,  12  Phila.  60^; 
Reed  v.  State,  28  Ind.  396;  Rembert  ^. 
State,  53  Ala.  467,  25  Am.  Rep.  639,  2  Am. 
Crim.  Rep.  141;  Hunter's  Case,  cited  in 
2  East,  JP.  C.  977;  R.  v.  Thompson.  2 
Leach,  C.  L.  910;  R.  v.  Barton,  1  Mood  v. 
C.  C.  141;  State  v.  Briggs,  34  Vt  50i; 
Bynam  v.  State,  17  Ohio  St.  143. 

When    substance    is    sufficient. 

If  an  instrument  which  has  been  forpel 
has  been  lost  or  destroyed,  or  is  in  tbf 
possession  of  the  defendant,  an  indictment 
for  such  forgery  is  sufficient  if  it  states  the 
substance  of  the  forged  instrument,  and  re- 
cites those  facts  which  make  it  imposj«i 
ble  to  set  it  out  in  /urc  verba.  State  v.  Im- 
hoden,  167  Mo.  83,  57  S.  W.  536;  Smith  v. 
State,  18  Tex.  App.  399;  State  v.  Callahan. 
124  Ind.  366.  24  N.  E.  732;  State  v.  White. 
98  Iowa,  340,  67  N.  W.  267;  People  v. 
Badgley,  16  Wend.  53;  People  v.  KingsleT, 
2  Cow.  522,  14  Am.  Dec.  520;  Birdg  V. 
State,  31  Ind.  88;  Hill  v.  Com.  17  Kv.  L. 
Rep.  1135,  33  S.  W.  823;  West  v.  State, 
45  Fla.  118,  33  So.  854. 

While  it  is  not  necessary  to  set  out  the 
tenor  of  a  lost  instrument,  it  is  absolute- 
ly essential  that  an  indictment  set  out  the 
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said  note  then  and  there  being  an  instru- 
inc^nt  of  writing  for  the  payment  of  money, 
and  purporting  to  be  the  note  of  Gabriel 
Artz,  which  said  note  is  in  words  and  fig- 
ures in  substance  as  follows,  to  wit: 

$5,000.  Chicago,  June  18,  1906. 

Three  months  after  date  I  promise  to  pay 
to  the  order  of  myself  five  thousand  dol- 
lars at  the  Milwaukee  Avenue  State  Bank, 
value  received,  with  interest  at  the  rate 
of  6  per  cent  per  annum  after  date. 

Gabriel  Artz. 


No. 


Due 


U.  S.  Bond. 


On  the  back  of  which  said  note  appears 
the  following,  'Gabriel  Artz/  when  in  fact 
and  in  truth,  at  the  time  the  said  false  and 


fictitious  note  was  so  as  aforesaid  made, 
passed,  uttered,  and  published,  there  was 
no  such  individual  in  existence,  they,  tlie 
said  William  D.  Tilden  and  said  Chauncey 
L.  Graham,  then  and  there  well  knowing 
the  said  note  to  be  fictitious,"  etc.  After 
verdict  finding  both  the  defendants  guilty, 
they  entered  a  motion  in  arrest  of  judg- 
ment, and  now  insist  that  it  was  error  to 
deny  tliis  motion,  because  the  indictment 
does  not  profess  to  set  fortli  a  literal  co])y 
of  the  instrument  alleged  to  be  forged,  and 
is  for  that  reason  bad. 

That  every  indictment  for  forgery  or 
other  crime,  the  essence  of  which  consiHts 
in  the  publication  or  fabrication  of  a  writ- 
ten instrument,  must,  on  its  face,  prof<;ss 
to  set  out  the  instrument  according  to  its 
tenor,  except  where  the   instrument   is  in 


substance  and  effect  of  the  alleged  forgery, 
80  that  the  court  may  see  that  it  was  such 
an  Instrument  as  is  the  subject  of  such  an 
offense.    Wallace  v.  People,  27  111.  45. 

An  indictment  for  forgery  which  charged 
that  the  instrument  forged  had  been  so 
burned,  blotted,  and  blurred,  and  had  there- 
by become  so  mutilated,  that  the  grand 
jury  was  unable  to  set  out  the  same  ac- 
cording to  its  tenor,  and  to  give  more 
than  the  substance  thereof,  was  upheld  in 
Munson  v.  State,  79  Ind.  541. 

While  it  seems  to  be  the  better  practice 
to  aver  in  an  indictment  for  forgery  the 
loBs  of  the  instrument,  if  for. that  reason 
it  is  not  set  out,  it  has  been  held  that,  in 
such  a  case,  only  the  substance  of  the  in- 
stnunent  need  be  charged,  and  that  it  is 
not  strictly  necessarv  to  allege  its  loss. 
State  V.  Peterson,  129  N.  C.  656,  85  Am. 
St,  Rep.  756,  40  S.  E.  9. 

Where  an  indictment  is  found  for  the 
forgery  of  a  paper  which  has  been  lost, 
it  should  set  out  the  substance  and  effect 
of  the  instrument,  that  the  court  may  see 
that  it  was  such  an  instrument  that  its 
forffery  would  constitute  a  crime,  and  an 
indictment  which  avers  that  the  substance 
of  the  forged  instrument  was  unknown  to 
the  grand  jurors  is  insufficient.  Wallace 
V.  People,  supra. 

But  in  Com.  v.  Ross,  2  Mass.  373,  a  count 
in  an  indictment  for  uttering  a  forgery  was 
upheld,  which  contained  only  a  description 
of  the  instrument  alleged  to  have  been 
forged,  with  no  statement  of  the  reasons  for 
not  setting  out  a  copy. 

Indorsements. 

It  has  been  held  that  an  indorsement  on 
a  bill  or  note  is  no  part  of  the  instrument, 
and  need  not  be  set  out  in  an  indictment 
alleging  a  forgery  of  the  note.  United 
States  V.  Peacock,  1  Cranch,  C.  C.  215,  Fed. 
Cas.  No.  10,019;  Com.  v.  Ward,  2  Mass. 
397;  State  v.  Carraifin,  210  Mo.  351,  16 
L.R.A.(N.S.)  661,  109  S.  W.  563:  Perkins 
V.  Com.  7  Gratt.  651.  56  Am.  Dec.  123; 
Ubbaite  v.  State,  6  Te^.  App.  201;  Com. 
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V.  Adams,  7  M^t.  50;  Miller  v.  People,  62 
N.  Y.  304,  11  Am.  Rep.  706;  Santolini  v. 
State,  6  Wyo.  110,  71  Am.  St.  Rep.  900, 
42  Pac.  746;  Simmons  v.  State,  7  Ohio, 
pt.  1,  p.  116;  Brady  v.  State  (Tex.  Crim. 
Rep.)  74  S.  W.  771;  Bader  v.  State,  44 
Tex.  Crim.  Rep.  184,  69  S.  W.  606;  State 
V.  Tutt,  2  Bail.  L.  44,  21  Am.  Dec.  508. 

In  King  v.  State  (Tex.  Crim.  Rep.)  o2  S. 
W,  199,  it  was  held  that  an  indictment  for 
the  forging  of  a  lease  was  not  invalidated 
because  of  the  failure  of  the  copy  of  the 
lease  set  out  to  contain  an  indorsement  ap- 
pearing on  the  back  giving  instructions  or 
limitations   to  agents. 

But  where  an  indorsement  is  the  sub- 
ject of  forgery,  the  indictment  must  not 
only  set  out  the  actual  words  of  the  indorse- 
ment, but  must  show  afiSrmatively  that  they 
bore  such  relation  to  the  contract  upon 
which  they  were  written  as  to  be  the  subject 
of  forgery.  Com.  v.  Spilman,  124  Mass. 
327.  26  Am.  Rep.  668. 

It  was  held  in  Com.  v.  Dallinger,  118 
Mass.  439,  that  an  indorsement  on  a  prom- 
issory note  must  be  set  out  in  an  indict- 
ment for  forging  the  note,  where  the  in- 
strument was  drawn  by,  and  made  paya- 
ble to,  the  same  person,  such  a  writing  not 
constituting  a  contract  until  indorsed  by 
the  payee. 

And  so,  where  a  person  is  under  indict- 
ment for  uttering  a  forged  instrument  in 
which  he  is  the  payee,  his  indorsement  is 
necessary  to  the  commission  of  the  offense, 
and  the  indorsement  must  appear  in  the 
copy  of  the  instrument  set  out  in  the  in- 
dictment. Haslip  V.  State,  10  Neb,  690,  7 
N.  W.  331. 

Extraneous  writings. 

It  was  held  in  Sampson  v.  People,  183 
111.  592,  59  N.  E.  427,  that  an  indictment 
charging  the  forgery  of  an  indorsement  on 
a  check  need  not  set  out  a  certificate  of  ac- 
ceptance written  across  the  face  of  the  check 
by  the  bank  on  which  the  check  was  drawn, 
where  it  appeared  that  the  certificate  was 
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the  possession  of  the  accused,  destroyed,  or 
for  some  other  reason  not  accessible  to  tlie 
grand  jury,  in  which  case  the  excuse  for  not 
setting  it  out  must  be  distinctly  averred,  is 
a  rule  of  criminal  pleading  sustained  by 
text-books  and  decided  cases  almost  with- 
out exception.  The  word  "tenor"  imports 
an  exact  copy;  that  the  instrument  is  set 
forth  in  the  very  words  and  figures.  Grif- 
fin V.  State,  14  Ohio  St.  65;  Com.  v.  Wright, 
1  Cush.  46;  State  v.  Atkins,  6  Blackf.  468; 
Wright  V.  Clements,  3  Barn.  &  Aid.  503; 
27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  46.  It 
is  sufficient,  however,  if  the  indictment  uses 
any  form  of  expression  indicating  that  the 
copy,  set  forth  is  exact,  as,  "in  the  words 
and  figures  following,"  "as  follows,"  "that 
is  to  say."     The  indictment  here  purports 


to  give  the  words  and  figures  of  the  instm- 
ment  in  substance  only,  and  not  exactly. 
In  Chitty  on  Criminal  Law,  voL  3,  p.  1040. 
it  is  said:  "Every  indictment  for  forgery 
must  set  forth  the  instrument  charged  as 
fictitious  in  words  and  figures,  in  order  that 
the  court  may  be  able  to  judge  from  the 
record  whetlier  it  is  a  document  in  respect 
of  which  forgery  can  be  committed.  .  .  . 
The  recital  of  the  instrument  is  usually  pref- 
aced by  the  words  'to  the  tenor  following 
.     .  *  which  import  an  exact  copy;  but 

the  words  *as  follows'  are  suflicient.  Tlipy 
intend  the  same  and  profess  the  same  exact- 
ness." "At  common  law,  written  instru- 
ments, wherever  they  formed  a  part  of  the 
gist  of  the  offense  charged,  .  .  .  must 
be  set  out  verbatim.     Thus,  in  the  case  of 


not  on  the  check  when  the  act  of  forging 
the  indorsement  was  committed. 

As  to  the  necessity  of  setting  out  a  pow- 
er of  attorney  attached  to  an  alleged 
forged  writing  and  indorsements  of  pay- 
ments, see  Burdge  y.  State,  infra,  under 
"Statutory  provisions." 

In  Testick's  Case,  cited  in  2  East,  P.  C. 
925,  an  indictment  for  forging  "a  receipt  for 
money"  in  the  form  "Received  the  contents 
above  by  me,"  referring  to  a  preceding  ac- 
count, was  held  good  without  setting  out 
the  account  itself.  See  also  Taylor's  Case, 
cited  in  2  East,  P.  C.  977. 

It  was  held  in  Crayton  v.  State,  47  Tex. 
Crim.  Rep.  88,  80  S.  W.  839,  that  entries 
upon  the  back  of  a  bond  consisting  of 
memoranda  of  payment,  the  names  of  sure- 
ties, and  the  file  mark  of  a  clerk,  need  not 
be  set  out  in  an  indictment  alleging  for- 
gery of  the  bond. 

It  was  held  in  Burress  v.  Com.  27  Gratt. 
934,  that  it  was  not  necessary  to  include  a 
receipt  written  at  the  foot  of  an  order,  in 
setting  out  a  copy  of  the  latter  in  an  indict- 
ment for  forgery. 

In  setting  forth  a  copy  of  a  deed  in  an 
information  for  the  forgery  of  the  same,  it 
is  not  necessary  to  set  out  the  acknowl- 
edgment, where  it  was  in  no  way  involved 
in  the  allegations  of  forgery.  State  v.  Sharp- 
less,  212  Mo.  176,  111  S.  W.  69;  Lassiter 
V.  State,  35  Tex.  Crim.  Rep.  540,  34  S.  W. 
751. 

Nor  is  it  necessary  in  setting  out  a  "copy 
of  an  alleged  forged  mortgar^e  in  an  indict- 
ment, to  include  copy  of  the  acknowledg- 
ment. People  V.  Baker,  100  Cal.  188,  38 
Am.  St.  Rep.  276,  34  Pac.  649. 

An  approval  attached  to  a  bond  is  not 
such  a  part  thereof  as  to  require  its  setting 
out  in  an  indictment  for  forging  the  bond. 
Com.  V.  Costello,  120  Mass.  358. 

The  certificate,  "countersigned  and  reg- 
istered in  the  Bank  Department,  A.  D. 
Ward,"  upon  the  face  of  a  certain  bank 
note,  was  held  no  part  of  the  instrument,  in 
Wilson  v.  People,  5  Park.  Crim.  Rep.  178, 
so  as  to  fequire  the  certificate  to  be  set 
forth  with  the  note  in   the  indictment. 

An  internal  revenue  stamp  does  not  form 
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part  of  a  written  instrument,  so  as  to  re- 
quire a  description  of  the  stamp  in  an  in- 
dictment for  forgery  of  the  instrument  to 
which  it  was  attached,  or  for  uttering  such 
forgery.  Miller  v.  People,  62  N.  Y.  304. 
11  Am.  Rep.  706;  Com.  v.  McKean,  98  Mass. 
9;  Giles  V.  State  (Tex.  Crim.  Rep.)  67  S. 
W.  99;  Beer  v.  State,  42  Tex.  Crim.  Rep. 
505,  96  Am.  St.  Rep.  810,  60  S.  W.  96i, 
See  also  State  v.  linboden,  157  Mo.  83,  57 
S.  W.  636. 

But  it  was  held  in  Caffey  v.  State,  36  Tex. 
Crim.  Rep.  198,  61  Am.  St.  Rep.  841,  36  S, 
W.  82,  that  an  indictment  for  forgery  of 
a  check  for  a  teacher's  salary  was  insuflS 
cient  because  it  failed  to  set  out,  in  addi- 
tion to  a  copy  of  the  check,  a  copy  of  the 
teacher's  aflSdavit,  required  by  statute  to 
make  the  check  valid. 

And  there  was  held  to  be  a  variance  be- 
tween indictment  and  proof,  in  State  v. 
Handy,  20  Me.  81,  where  the  copy  set  forth 
in  the  indictment  omitted  an  order  written 
on  the  back  of  the  original  instrument, 
which  increased  the  amount  named  in  the 
original  by  $1. 

Alterations. 

An  indictment  for  forgery  which  set  out 
a  copy  of  the  forged  instrument  before  it 
was  altered  and  as  it  appeared  after  bein^j; 
altered,  as  well  as  the  alterations  them- 
selves, was  approved  in  Franklin  v.  State, 
46  Tex.  Crim.  Rep.  181,  78  S.  W.  934. 

In  State  v.  Bryant,  17  N.  H.  323,  an 
indictment  for  forgery  in  altering  a  written 
instrument  was  held  insuflficient  because, 
although  the  original  writing  was  set  out 
according  to  its  tenor,  it  did  not  clearly 
indicate  the  position  in  the  instrument  of 
the   words    allesred   to   have   been    inserted. 

Tt  was  held,  in  Taylor  v.  State,  123  Ga. 
133,  51  S.  E.  326,  that  an  indictment  based 
on  an  act  making  it  criminal  to  forge  or 
alter  any  certificate  or  license  issued  by  a 
school  commissioner  was  not  suflBcient, 
which  described  in  general  terms  the  license 
alleged  to  have  been  altered,  and  the  certain 
words  alleged  to  have  been  changed. 

In  prosecutions  for  forgery  committed  by 
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forgery,  the  instrument  forged  must,  before 
Stat.  2  &  3  Wm.  IV.,  chap.  123,  §  3  (rep), 
have  been  set  out  in  the  indictment  in 
words  or  figures."  Archibold,  Crim.  PI.  Pr. 
&  Ev.  23d  ed.  74.  In  Wharton  on  Criminal 
Pleading  &  Practice,  the  rule  is  laid  down 
that,  where  the  words  of  a  document  are 
essential  ingredients  of  the  offense,  the  doc- 
ument should  be  set  out  in  words  and  fig- 
ures, §§  167-170.  And  the  same  author,  in 
American  Criminal  Law,  vol.  2,  §  1468,  says: 
'*The  indictment  should  not  only  set  forth 
the  tenor  of  the  bill  or  note  forged,  but 
should  profess  to  do  so.  Tlie  instrument 
charged  as  fictitious  must  be  set  out  in 
words  and  figures,  so  that  the  court  may  be 
able  to  judge  from  the  record  whether  it  be 
an  instrument  in  respect  of  which  forgery 


can  be  committed."  The  same  rule  is  an- 
nounced in  Bishop  on  New  Criminal  Pro- 
cedure, vol.  2,  §  403. 

There  can  exist  no  doubt  that  it  is  neces- 
sary to  the  sufiiciency  of  an  indictment  for 
forgery  at  common  law,  that  it  should  set 
forth  the  instrument  forged  with  strict  ver- 
bal accuracy.  This  rule  has  been  announced 
and  uniformly  followed  by  the  courts  of 
England  and  the  various  states  of  this 
country,  and  the  Federal  courts,  for  a  great 
many  years.  In  1698  it  was  announced  by 
the  King's  be^ch  in  the  case  of  R.  v.  Beare, 
1  Ld.  Raym.  464.  It  was  again  decided  in 
R.  V.  Gibbs,  1  East,  173;  Mason's  Case,  1 
East,  180,  note;  Loyd's  Case,  1  East,  180, 
note;  R.  v.  Gilchrist,  2  Leach,  C.  L.  657;  R. 
V.  Powell,  1  Leach,  C.  L.  77.     It  continued 


the  insertion  in  an  instrument  of  addition- 
al words  materially  changing  its  terms,  the 
information  should  set  forth  a  copy  of  the 
instrument  so  as  to  show  the  interpolated 
words  and  their  materiality,  or  reasons  for 
the  failure  to  do  so  other  than  mere  lack 
of  knowledge  should  be  stated  in  the  in- 
formation. State  V.  McNaspy,  68  Kan.  691, 
38  L.R.A.  756,  60  Pac.  896. 

In  Sittings  v.  State,  56  Ind.  101,  the 
court  said  upon  this  question:  ''In  such  a 
case,  the  materiality  of  the  alleged  altera- 
tion, in  our  opinion,  must  be  clearly  shown, 
either  by  a  proper  description  of  the  al- 
teration, 'in  plain  and  concise  language,' 
or  by  settling  out  in  the  count  the  tenor, 
substance,  and  effect  of  the  instrument  as  it 
was  before  its  alteration  and  as  it  was 
after  its  alteration;  so  that  it  may  be 
clearly  seen  from  the  indictment,  and 
each  count  thereof,  whether  or  not  the  al- 
leged alteration  was  material,  and  what 
the  alteration  was." 

Sufficiency  of  allegation   introducing   copy. 

The  words  "as  follows,  that  is  to  say," 
were  held  sufficient  to  introduce  the  tenor 
of  an  instrument  as  set  out  in  an  indict- 
ment for  forgery  in  R.  v.  Powell,  2  W.  Bl. 
787. 

It  was  held  in  Com.  v.  Stow,  1  Mass.  54, 
that  an  allegation  in  an  indictment  for 
for^rory,  viz.y  "in  the  words  and  figures  fol- 
lowing," required  a  precise  recital,  the 
same  as  if  the  tenor  had  been  alleged.  See 
Ulso  Jones  v.  State,  infra. 

An  allegation  in  an  indictment  for  for- 
pinw  an  indorsement  on  a  draft,  that  the 
draft  was  "described  as  follows,"  is  suf- 
ficient to  show  that  the  setting  out  of  the 
draft  is  in  hcnc  verba.  Miller  v.  State  (Tex. 
Crim.  Rep.)   34  S.  W.  267. 

In  Tea^ue  v.  State,  86  Ark.  126,  110 
R.  W.  224,  the  words  "tenor,  purport,  and 
effect,"  used  to  introduce  a  copy  of  the 
fortjed  instrument,  were  held  unobjection- 
able, because  the  words  "purport  and  effect" 
were  surplusage. 

An  indictment  for  forgrerv  must  not  only 
Bet  forth  accurately  the  instrument  in  ques-  I 
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tion,  but  must  profess  thus  to  set  it  forth 
according  to  its  tenor.  Crossland  v.  State, 
77  Ark.  637,  92  S.  W.  776 ;  State  v.  Twitty, 
9  N.  C.  (2  Hawks)  248;  Dana  v.  State,  2 
Ohio  St.  91. 

In  State  v.  Witham,  47  Me.  166,  the  in- 
dictment alleged  the  forgery  of  an  order, 
setting  out  what  appeared  to  be  a  copy 
of  the  instrument,  but  it  was  held  that 
the  allegation  of  "purport  and  effect" 
showed  only  the  import  or  substance  of  the 
instrument  in  question,  and  that  to  indicate 
that  an  exact  copy  was  intended,  .the  al- 
legation must  be  "according  to  its  tenor.'* 

Thus,  in  United  States  v.  Fisler,  4  Biss. 
59,  Fed.  *Cas.  No.  16,106,  it  was  held  in- 
sufficient to  allege  that  certain  forged 
notes  were  "in  substance  as  follows,"  al- 
though the  forged  instrun\ents  were  them- 
selves pasted  to  the  indictment. 

An  indictment  for  forgery  which  in- 
troduced the  forged  instrument  as  being 
"to  the  tenor  substantially  as  follows,  to 
wit,"  was  held  bad  in  Edsrerton  v.  State 
(Tex.  Crim.  Rep.)  70  S.  W.  90,  15  Am. 
Crim.  Rep.  271. 

There  nave  been  cases,  however,  where 
an  indictment  alleged  a  forged  instrument 
to  be  "of  the  purport  and  effect  following, 
to  wit,"  followed  by  an  exact  copy  of  an  iii- 
strun^ent,  and  the  sufficiency  has  not  been 
ouestioned.  See  State  v.  Flye.  26  Me.  312; 
State  V.  Poindexter,  23  W.  Va.  806. 

It  was  held  in  State  v.  Johnson,  26  Iowa, 
407,  96  Am.  Dec.  158,  that  it  was  not  neces- 
sary in  setting  out  a  copy  of  an  alleged 
forged  instrument  in  an  indictment,  to  in- 
troduce the  copy  with  the  technical  alle- 
gation that  it  was  set  forth  according  to 
its  "tenor,"  but  that  the  phrase  "of  the 
purport^  and  the  ^effect  following"  was  suf- 
ficient. "It  should  be  noted  that  the  Iowa 
statute  required  no  more  than  that  the 
offense  be  charged  in  ordinary  language, 
in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  was 
intended. 

An  indictment  for  forgery  which  alleged 
that  the  forsjed  instrument  was  "in  sub- 
stance as  follows,  that  is  to  say,"  followed 
by  a  copy  and  the  conclusion,  "a  more  par- 
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to  be  the  requirement  in  indictments  for 
forgery  until  a  statute  (Stat.  2  &  3  Wm. 
IV.,  chap.  123,  §  3,  afterwards  replaced  by 
Stat.  24  &  25  Vict.  chap.  98,  §  42)  made 
it  unnecessary  to  set  forth  a  copy  of  the 
forged  instrument.  R.  v.  Davies,'  9  Car.  & 
P.  427;  R.  V.  Sharpe,  8  Car.  &  P.  436;  2 
Russell,  Crimes,  796.  The.  same  rule  has 
been  declared  by  a  large  number  of  decisions 
of  the  courts  of  this  country.  West  v.  State, 
45  Fla.  ]18,  33  So.  854;  State  v.  Calendine, 
8  Iowa,  288;  State  v.  Atkins,  supra;  Hill 
V.  Pom.  17  Ky.  L.  Rep.  1136,  33  S.  W.  823; 
Cora.  V.  Houghton,  8  Mass.  110;  Com.  v. 
Wright,  1  Cush.  46;  Com.  v.  Tarbox,  1 
Cush.  66;  State  v.  Bonney,  34  Me.  383; 
State  V.  Witham,  47  Me.  165;  State  v.  Gus- 
tin,  5  N.  J.  L.  744;  State  v.  Potts,  9  N.  J. 


L.  26,  17  Am.  Dec.  449;  State  v,  Twitty.  9 
N.  C.  (2  Hawks)  248;  State  v.  Dourd.  r 
13  N.  C.  (2  Dev.  L.)  443;  Dana  v.  State,  t 
Ohio  St.  91;  McMilleu  v.  State,  5  Ohio,  2i;>; 
Com.  V.  Sweney,  10  Serg.  &  R-  17;i; 
State  y.  Jones,  1  McMull.  L.  236,  36  Am.  Dec 
257;  State •▼.  Brownlow,  7  Humph.  63;  Crox- 
dale  V.  State,  1  Head,  139;  Thomas  v.  Stat^ 
18  Tex.  A  pp.  213;  Smith  v.  State,  18  Tex. 
App.  399;  Edgerton  v.  State  (Tex.  Crini. 
Rep.)  70  S.  W.90, 15  Am.  Crim.  Rep.  27]; 
State  V.  Parker,  1  D.  Chip.  (Vt.)  298,  6  Am. 
Dec.  735 ;  State  v.  Morton,  27  Vt.  310, 65  An. 
Dec.  201;  United  States  v.  Fisler,  4  Bisa. 
59,  Fed.  Cas.  No.  15,105;  United  States  v. 
Britton,  2  Mason,  464,  Fed.  Cas.  No.  14.- 
650;  United  States  v.  Smith,  2  Cranch,  C. 
C.  Ill,  Fed.  Cas.  No.  16,326.  In  those  cau^ 


ticular  description  whereof  is  to  the  grand 
jury  aforesaid  unkpown,"  was  held  suffi- 
cient in  People  v.  Hertz,  35  Misc.  177, 
71  N.  Y.  Supp.  489.  It  is  to  be  noted  that 
this  decision  was  not  made  under  the  rules 
of  common-law  pleading,  hut  under  a  Code 
which  made  an  indictment  sufficient  if  the 
act  charged  as  the  crime  was  plainly  and 
concisely  set  forth.  The  effect  of  the  alle- 
gations as  to  substance  and  lack  of  a  more 
particular  description,  as  nullifying  the  set- 
ting forth  of  the  tenor  of  the  instrument, 
is  not.  determined  except  in  light  of  the 
lesser  requirements  of  the  Code  provision, 
the  opinion  stating  that  the  words  ''in 
substance"  and  "a  more  particulacr  descrip- 
tion whereof  is  to  the  grand  jury  unknown" 
might  be  rejected  as  redundency  and  sur- 
plu<4a|Q:e  respectively,  without  in  any  sense 
impairing  the  value  of  the  pleading  or 
prejudicing  the  right  of  the  defendant. 

And  so  it  was  held  in  People  v.  Dewey, 
35  Hun,  308,  that  it  was  unnecessary  in  an 
indictment  for  forging  a  personal  obligation 
or  covenant  for  the  payment  of  money,  to 
define  or  characterize  the  instrument  fur- 
ther than  to  set  it  out  verbatim. 

Thus,  an  indictment  for  the  forgery  of  a 
check,  which  set  out  the  check  in  ful.,  is 
sufficient  without  other  description.  Ash- 
craft  V.  Com.  22  Ky.  L.  Rep.  1542,  60  S. 
W.  931. 

Sufficiency  of  copy. 

The  question,  as  to  the  sufficiency  of  the 
copy  of  an  alleged  forged  instrument  set 
out  in  an  indictment  frequently  presents  it- 
self when  the  instrument  is  OiTered  in  evi- 
dence, and  found  at  variance  with  the  in- 
dictment. While  the  point  at  issue  is  thus 
the  admissibility  of  evidence,  the  matter 
in  fact  turns  upon  the  sufficiency  of  the  in- 
dictment, because,  in  the  event  of  a  vari- 
ance, the  prosecution  fails  through  the  in- 
accuracy of  the  copy  of  the  instrument  set 
out;  and  the  courts  generally  appear  to 
view  it  from  that  standpoint. 

The  rule  requiring  an  indictment  to  set 
out  a  verbatim  copy  of  an  alleged  forged 
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instrument  is  complied  with  where  the  copj 
in  the  indictment  contains  a  facsimile  of  a 
word  so  illegible  in  the  original  as  to  U 
difficult  of  recognition.  State  v.  Sheldnr. 
8  Rob.  (La.)  540;  Greenwood  v.  Com,  11 
Ky.  L.  Rep.  220,  11  S.  W.  811. 

Slight  differences  between  a  deed  as  »\ 
out  in  an  information  charging  forgery,  an  1 
the  original  instrument,  consisting  of  al>- 
breviations,  misspelling,  and  improper  use 
of  numerals,  were  held  immaterial  in  Bur- 
lingim  v.  State,  61  Neb.  276,  85  N.  W.  7ti 

An  indictment  charging  the  forgery  of  a 
certain  instrument  in  writing,  and  setting 
out  a  copy,  is  not  objectionable  because  the 
paper  introduced  in  evidence  is  partly  in 
writing  and  partly  printed.  State  v.  Ridge, 
125  N.  C.  655,  34  S.  E.  439;  State  v.  Jones, 
1  McMull.  L.  236,  30  Am.  Dec.  257. 

A  clerical  error  which  caused  the  word 
"bind"  to  read  "bond"  was  held  an  im- 
material variance  in  Holloway  v.  State, 
90  Ark.  123,  118  S.  W.  256,  where  the  de- 
fendant was  indicted  for  the  forgery  of  a 
bond  to  stay  judgment. 

The  insertion  of  the  word  "signed"  be- 
fore the  signature  to  an  instrument  as  set 
out  in  an  indictment  for  forirery  is  not  a  vari- 
ance which  makes  the  original  instrument 
inadmissible  in  evidence.  People  v.  Crane. 
4  Cal.  App.  142,  87  Pac.  239. 

A  variance  in  dates  between  the  copy 
of  a  forged  instrument  set  out  in  an  in- 
dictment, and  the  instrument  itself,  wa? 
held  immaterial  in  State  v.  Blanchard,  74 
Iowa,  628,  38  N.  W.  519,  the  date  of  the 
instrument  being  "January  7,  1885,"  while 
that  of  the  copy  was  "January  7,  1884." 

The  omission  from  the  copy  of  a  promis- 
sory note  set  out  in  an  indictment  for 
forging  the  same,  of  the  maker's  name  and 
residence  written  in  the  lower  left-hand 
corner  as  a  memorandum  only,  and  form- 
ing no  part  of  the  note,  was  held  an  im- 
material variance  in  Adkins  v.  State,  41 
Tex.  Crim.  Rep.  577,  66  S.  W.  63. 

And  so,  in  Johnson  v.  State  (Tex.  .Crim. 
Rep.)  99  S.  W.  404,  the  omission  from  the 
copy  of  a  forged  order  set  out  in  an  in- 
dictment, of  a  name  and  address  unconnected 
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in  which  it  has  not  been  required  that  the 
indictment  shall  set  forth  a  copy  of  the 
instrument  forged  according  to  its  tenor, 
the  decision  has  been  based  upon  a  statute 
nuikiiig  it  unnecessary.  Bostick  v.  State, 
34  Ala.  266;  McGuire  v.  State,  37  Ala.  161; 
Jones  V.  State,  50  Ala.  161 ;  State  v.  John- 
son, 26  Io>va,  407,  96  Am.  Dec.  158;  State 
V.  Pons,  28  La.  Ann.  43;  State  v.  Nelson, 
28  La.  Ann.  46;  Com.  v.  Hall,  97  Mass. 
570;  Com.  v.  McKean,  98  Mass.  9;  State 
V.  Clinton,  67  Mo.  380,  29  Am.  Rep.  506, 
3  Am.  Crim.  Rep.  132;  State  v.  Fay,  65  Mo. 
490;  Chidester  v.  State,  25  Ohio  St.  433, 
2  Am,  Crim.  Rep.  163;  State  v.  Childers, 
32  Or.  119,  49  Pac.  801;  Coleman  v.  Com. 
25  Gratt.  865,  18  Am.  Rep.  711;  State  v. 
Henderson,  29  W.  Va.  47,  1  S.  E.  225;  State 


V.  Wright,  9  Wash.  96,  37  Pac.  313:  State 
V.  Hill,  30  Wis.  416;  Santolini  v.  State,  6 
Wyo.  110,  71  Am.  St.  Rep.  900,  42  Pac. 
746. 

It  is  insisted  on  behalf  of  the  people 
that  the  instrument  is  set  forth  in  the  in- 
dictment in  hcec  verba,  and  that  this  is  suf- 
ficient, and  the  cases  of  Lnngdale  v.  Pe:)ph\ 
100  111.  263,  and  Trask  v.  People,  li>l  111. 
523,  38  N.  E.  248,  are  cited.  In  the  lirst 
place,  it  may  be  said  that  the  indictment 
does  not  profess  to  set  out  the  instrument 
in  hcec  verba,  but  only  in  substance. 
Further,  the  cases  cited  do  not  decide  any 
question  whatever  as  to  the  indictment. 
The  only  question  considered  with  reference 
to  the  description  of  the  instrument  set 
out  in  tlie  indictment  in  either  case  is  one 


with  the  instrument,  that  appeared  in 
small  type  in  the  lower  left-hand  corner, 
vraa  held  an  immaterial  variance. 

An  objection  to  an  indictment  for  forging 
a  certain  order,  that  the  date  of  the  order 
as  set  out  was  "Oct.  18,  1895,"  while  the 
order  stated  it  "Oct.  the  18,  1895,"  was  held 
without  merit  in  Agee  v.  State,  117  Ala. 
169,  23  So.  486. 

The  difference  between  the  word  "ac- 
count" as  set  out  in  an  indictment  for 
forging  a  certain  order,  and  the  contraction 
"ac't"  as  it  occurred  in  the  original  order, 
was  held  no  variance  in  Burress  v.  Com.  27 
Gratt.  934. 

That  it  was  not  necessary  in  setting  out 
an  alleged  forged  instrument  in  an  indict- 
ment, to  include  anything  not  a  part  of  the 
instrument  when  the  offense  was  committed, 
was  held  in  Hennessy  v.  State,  23  Tex.  App. 
340,  6  S.  W.  215,  where  the  letters  "W.  B. 
W.,"  placed  on  an  instrument  after  its  al- 
leged alterations,  were  omitted  from  the 
indictment. 

A  variance  between  the  copy  of  a  railroad 
time  check  set  out  in  an  indictment  alleging 
its  forgery,  and  the  original,  was  held  im- 
material in  Evans  v.  State  (Ark.)  127  S. 
W.  743,  where  the  time  check  was  fully  set 
out  with  the  exception  of  the  words  "agent 
will  affix  station  dater  stamp  here." 

In  Johnson  v.  State,  supra,  the  original 
of  a  forged  order  showed  part  of  the  signa- 
ture obliterated,  while  the  copy  set  out  in 
the  indictment  appears  to  have  indicated  the 
obliteration  only  by  a  short  dash.  This 
was  held  sufficient,  although  the  court  said 
that  an  explanatory  averment  would  have 
been  advisable. 

The  insertion  in  the  copy  of  a  note  set 
out  in  an  information  charging  forgery,  of 
the  word  "to"  before  the  name  of  the  payee, 
when  such  word  is  not  found  in  the  note, 
is  not  a  fatal  variance.  People  v.  Phil- 
lips, 70  Cal.  61,  11  Pac.  493. 

The  following  slight  variances  between 
an  indictment  setting  out  a  deed  alleged 
to  have  been  forged,  and  the  deed  itself, 
were  held  of  no  moment,  in  Allgood  v.  State, 
87  Ga.  668,  13  S.  E.  569:  "parcel"  for 
"parsel,"  "heirs"  for  "hears,"  "warrant" 
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for  "warent,"  &nd  the  misplacement  of  the 
word  "hereby,"  but  not  so  as  to  alter  the 
sense  of  the  instrument  or  affect  its  valid- 
ity- 
The  omission  from  the  copy  of  a  county 

order  set  out  in  an  indictment  for  forgery, 
of  the  words  "Randolph  county,"  as  printed 
in  the  margin  of  the  paper  alleged  to  have 
been  forged,  was  held  an  immaterial  vari- 
ance in  State  v.  Ridge,  supra. 

The  misplacement  of  the  dot  over  the 
letter  "i"  in  one  of  the  signatures  to  a 
forged  instrument  as  set  out  in  an  indict- 
ment was  held  immaterial  in  Hennessy  v. 
State,  supra. 

Omission  of  the  word  "the"  before  the 
name  of  the  bank  in  an  indictment  describ- 
ing a  bank  note  alleged  to  have  been  uttered 
as  a  forgery  was .  held  an  imnsaterial  vari- 
ance in  May  v.  State,  14  Ohio,  461,  45  Am. 
Dec.  548. 

In  Smith  v.  State,  29  Fla.  408,  10  So.  894, 
where  an  alleged  forged  school  order  con- 
tained the  words  at  top  and  bottom,  "not  in- 
tended as  a.circulating  medium,"  the  copy  of 
the  order  set  out  in  the  indictment  indicated 
these  words  only  at  the  bottom;  but  this 
was  held  not  to  constitute  an  essential  vari- 
ance, so  as  to  preclude  the  admission  of  the 
order. 

An  indictment  for  forging  a  deed  of  as- 
signment of  a  lease  signed  with  a  mark 
need  not  set  forth  the  mark.  R.  v.  Smith, 
1  Salk.  342. 

In  State  v.  Dourden,  13  N.  C.  (2  Dev.  L.) 
443,  a  bank  note  was  the  subject  of  for- 
ger}*', the  attempt  consisting  in  the  raising  of 
a  one-dollar  note  to  twenty.  In  the  body  of 
the  note  the  word  "one"  before  the  word 
"dollar"  had  been  erased,  and  the  space 
left  blank,  and  "s"  added  to  the  word  "dol- 
lar." An  exact  copy  of  the  note  as  it  thus 
appeared  with  the  blank  spaces  was  set 
out  in  the  indictment,  following  an  allega- 
tion that  it  was  set  out  according  to  its 
tenor,  and  the  court  held  that  it  had  been 
properly  set  out.  As  to  the  meaning  of  the 
word  "tenor,"  it  was  said:  "It  imports  a 
copy,  and  when  the  indictment  charges  the 
passing  a  forged  note  of  a  certain  tenor, 
the  note  set  out  in  the  indictment  must  be 
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of  variance.  In  tlie  Langdale  Cnse  the  in- 
dictment professed  to  set  out  an  exact  copy 
of  the  fictitious  instrument,  and  in  introdu- 
cing the  discussion  of  the  question  of  a  va- 
riance in  the  instrument  produced,  this 
language  appears  in  the  opinion:  "While 
it  was  not  at  all  necessary  to  set  out  the 
order  in  hceo  verba  in  the  indictment,  yet 
when  the  pleader  undertook  to  do  so,  and 
averred  that  it  was  in  the  words  and  figures 
as  follows,  he  was  hound  to  set  out  each 
and  every  part  of  the  written  instrument 
which  constituted  any  part  of  the  written 
contract."  The  first  clause  ahovc  quoted, 
"while  it  was  not  at  all  necessary  to  set 
out  the  order  in  hwo  verba  in  the  indict- 
ment" had  nothing  whatever  to  do  with  the 
case.    That  question  was  not  in  the  record. 


The  instrument  was  set  out.  Tlie  statement 
was  merely  a  remark  made  by  the  way,  up- 
on a  question  not  before  the  court,  without 
argument  and  manifestly  without  considera- 
tion, for  it  was  directly  contrary  to  ti* 
well-established  rule  in  such  cases.  Tb« 
same  language  was  used  in  precisely  the 
same  way  in  the  Trask  Case,  and  the  Lang- 
dale  Case  was  cited  as  antlioritj.  T1*« 
point  decided  in  both  cases  was  that,  if 
the  pleader  undertook  to  set  out  the  instru- 
ment, he  must  set  out  every  part  of  tU 
written  instrument  which  constituted  anj 
part  of  the  written  contract.  It  was  not  de> 
cided  that  it  was  not  necessary  to  set  oat 
the  written  instrument.  A  long  settled  rule 
of  law  cannot  be  changed  by  remarks  made 
in  argument  in  a  case  in  which  that  rok 


a  copy  of  the  instrument,  ftuch  as  it  was 
when  the  prisoner  passed  it,  with  all  its  de- 
fects, omissions,  and  additions  as  then  ex- 
isting; for  that  was  the  instrument  he 
passed,  and  the  court  is  to  judge  whether  in 
that  state  it  be  one  of  the  instruments 
embraced  by  the  statute."  It  was  held  al- 
so in  this  case  that  since  it  appeared  from 
the  tenor  that  the  instrument  was  a  note 
of  some  value,  it  was  improper  to  allege 
that  it  purported  to  be  for  a  specific 
amount.  The  questions  in  the  case  are 
to  be  considered  in  vi6w  of  the  fact  that 
the  note  in  question .  contained  evidence  of 
its  specific  value  or  denomination,  other 
than  the  blank  space,  namely,  the  numerals 
"20"  in  the  upper  left-hand  corner. 

In  Huffman  v.  Com.  6  Rand.  (Va.)  685, 
a  forged  instrument  was  held  to  have  been 
set  out  properly  in  an  indictment,  it  ap- 
pearing that  the  copy  set  out  bore  the  date 
1827,  as  did  the  original  offered  in  evidence, 
but  that  when  passed  the  date  was  1828, 
and  was  changed  afterwards  to  1827  by  the 
defendant  at  the  suggestion  of  the  holder. 

An  omission  from  the  copy  of  a  school  or- 
der set  out  in  an  indictment  for  forging  the 
same,  of  figures  in  the  margin  and  the 
words  "school  order"  printed  across  the 
face  of  the  blank  order,  and  the  misspelling 
of  the  word  "modern"  in  describing  the 
materials  for  which  the  order  paid,  were 
held  immaterial  in  Langdale  v.  People,  100 
III.  264. 

In  People  v.  De  Kroyft,  49  Hun,  71,  1 
N.  Y.  Supp.  692,  where  the  signatures  to  an 
alleged  forged  note  ofTercd  in  evidence  ap- 
peared to  have  been  erased,  it  was  held  that 
the  note  was  admissible,  notwithstanding 
the  note  did  not  correspond  in  that  particu- 
lar with  the  instrument  set  out  in  the  in- 
dictment. 

The  case  of  Trask  v.  People,  151  111.  624, 
38  N.  E.  248,  recognizes  the  rule  requiring 
the  setting  out  of  each  and  every  part  of  a 
written  instrument  in  an  indictn:ent  for  the 
forgery  of  such  an  instrument,  but  holds 
that  the  address  of  the  drawee  of  a  draft 
alleged  to  have  been  forged  is  no  part  of 
the  same,  so  as  to  make  a  variance  material 
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which  was  "Broadway,  New  York/'  instead 
of  "115  Broadway,"  as  in  the  indictment. 

It  was  held  in  Burks  v.  State,  24  Tex. 
App.  326,  6  S.  W.  300,  that  there  was  no 
material  variance  between  an  indictment  lor 
the  forgery  of  a  note  and  the  note  oflfered 
in  evidence,  the  only  point  of  difference  be- 
ing the  omission  of  the  letter  "S"  before  the 
figures  $43  in  the  lower  left-hand  corner  of 
t£3  note. 

Variances  between  an  alleged  forged  bank 
note  as  set  forth  in  an  indictment  for  hav- 
ing the  same  in  possession  with  intent  to 
utter,  and  the  note  oflfered  in  evidence, 
were  held  immaterial  in  Quigley  t.  People, 
3  111.  301,  the  note  offered  bearing  a  letter 
"C"  and  being  payable  to  B.  A.  "or  bearer," 
the  copy  omitting  the  "C"  and  being  pay- 
able to  B.  A.  "bearer." 

The  fact  that  a  copy  of  a  note  as  set  out 
in  an  indictment  for  forgery  contained  in 
its  right-hand  margin  the  following,   "^o. 

Due  ,"  w-hich  the  alleged  forged 

note  itself  did  not  contain,  was  held  ao 
immaterial  variance  in  Lovejoy  ▼.  State, 
40  Tex.  Crim.  Rep.  89,  48  S.  W.  520.  a« 
was  an  omission  from  the  copy  in  the  in- 
dictment of  the  word  "the"  in  the  clause, 
"or  If  suit  is  brought  on  the  same." 

The  rule  which  requires  a  copy  of  a 
forged  instrument  to  be  set  out  in  the  in- 
dictment charging  the  forgery  is  complied 
with,  notwithstanding  the  omission  of  un- 
important character  and  figures  in  the  mar- 
gin of  the  instrument.  State  v.  Flye»  26 
Me.  312;  State  v.  Carr,  6  N.  H.  367;  De 
Alberts  v.  State,  34  Tex.  Crim.  Rep.  508, 
31  S.  W.  391 ;  Com.  v.  Taylor,  5  Cush.  605. 

An  indictment  for  forgery  which  sets  out 
a  copy  of  the  forged  instrument  verbatim, 
with  the  exception  of  a  word  which  was 
crossed  out  in  the  original,  together  with 
the  number  of  the  note  and  the  date  when 
due.  written  in  the  margin,  was  held  suf- 
ficient in  Teague  v.  State,  86  Ark.  126,  110 
S.  W.  224. 

And  so,  in  Com  v.  Stevens,  1  Mass.  203, 
it  was  ruled  that  the  setting  out  in  an 
indictmpnt  for  forgery  of  a  copy  of  the 
forged  bill  according  to  its  tenor  did  not  re- 


1009. 


PEOPLE  ▼.  TILDEN. 


223 


is  not  a  matter  of  consideration.  No  ease 
from  tliis  or  any  other  court  lias  been  cited 
in  i\'hich,  in  the  absence  of  a  statute,  an 
indictment  has  been  sustained  for  the  fabri- 
cation of  a  written  instrument,  where  the 
indictment  did  not  profess  to  set  out  an 
exact  copy  of  the  instrument.  We  have 
found  none  ourselves  except  the  case  of 
State  V.  Curtis,  39  Minn.  357,  40  N.  W. 
2G3.  The  case  of  Com.  v.  Parmenter,  5 
Pick.  279,  might,  perhaps,  be  considered  as. 
inferentially  supporting  such  an  indictment, 
though  the  question  there  rose,  not  upon 
the  indictment,  but  upon  the  question  of 
variance.  If  it  is  to  be  so  regarded,  how- 
ever, its  authority  is  completely  destroyed 
by  the  cases  of  Com.  v.  Wright  and  Com. 
V.  Tarbox,  supra,  which  expressly  state  that 


that  case  "ought  not  to  control  the  uniform 
current  of  tlie  English  decisions,  supported 
by  respectable  American  authorities." 

In  the  case  of  State  v.  Curtis,  above  cited, 
the  supreme  court  of  Minnesota  by  the  deci- 
sion of  three  judges,  two  dissenting,  held 
good  an  indictment  for  forgery  which  did 
not  set  out  the  forged  instrument,  either  in 
substance  or  according  to  its  tenor,  but  de- 
scribed  it  as  a  clicck,  giving  its  date, 
amount,  the  name  of  the  drawer  and  payee, 
but  not  the  name  of  the  drawee.  The  opin- 
ion, without  citing  an  authority  or  men- 
tioning the  rule  of  the  common  law,  which 
had  been  in  force  for  more  than  200  years 
wherever  that  law  is  administered,  unless 
changed  by  statute,  held  the  indictment 
good  because  the  instrument  was  called  a 


quire  the  number  of  the  bill  or  the  words 
** thirty  dollars"  at  its  head. 

Nor  does  the  fact  that  an  otherwise  ac- 
curate copy  of  a  forged  draft  as  contained 
in  an  indictment  omits  the  figures  repre- 
senting its  amount,  cut  into  the  draft,  af- 
fect the  sufficiency  of  the  indictment.  White 
V.  Territory,  1  Wash.  279,  24  Pac.  447. 

Although  approving  the  rule  that  an  al- 
legation in  an  indictment  for  forgery,  read- 
ing "in  the  words  and  figures  following," 
required  a  strict  recital,  the  Massachusetts 
court  held  in  Com.  v.  Bailey,  199  Mass. 
583,  85  N.  E.  857,  that  it  did  not  necessi- 
tate setting  out  the  number  of  an  alleged 
forged  bank  bill,  nor  words  and  figures  in 
the  margin,  placed  there  merely  for  the  con- 
venience of  the  bank  or  the  holders  of  the 
bill.  Followed  in  People  y.  Franklin,  3 
Johns.  Cas.  299. 

Following  the  rule  that  an  indictment 
for  forgery  need  not  set  out  words  and  fig- 
ures found  in  the  margin  of  the  forged  in- 
strument. State  V.  Sheldon,  8  Rob.  (La.) 
540.  extends  the  application  to  the  point  of 
holding  that  where  an  indictment  attempts 
to  set  out  the  amount  of  the  bill  in  the 
words  "cinquarUe  piasters"  and  substitutes 
**cinquante  gourdes"  it  will  be  regarded  as 
mere  surplusage,  and  will  not  invalidate  the 
indictment. 

A  variance  between  the  name  of  a  party 
to  a  deed  as  found  in  an  indictment  for  for- 
ging the  deed,  and  the  original  instrument, 
was  held'  immaterial  in  Bennett  v.  State,  62 
Ark.  616,  36  S.  W.  947.  "Watkino"  having 
been  written  "Wadkins"  in  the  indictment.. 

Variances  between  an  indictment  for  for- 
gery and  the  instrument  alleged  to  have  been 
forered,  consisting  of  the  omission  from  the 
indictment  of  any  statement  as  to  the  in-' 
terest  and  as  to  attorneys'  fees,  were  held 
immaterial  in  People  v.  Terrill,  132  Cal. 
497,  64  Pac.  894,  a  literal  copy  of  the  note 
not  being  required. 

The  omission  to  include  the  words  "coun- 
ter check"  as  stamped  on  an  alleged  forged 
check,  when  setting  out  the  same  in  an  in- 
dictment for  forgerv,  was  held  immaterial 
in  Davis  v.  State,  165  Ala.  93,  51  So.  239, 
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but  the  indictment  did  not  purport  to  set 
out  the  check  in  hcec  verba. 

It  was  held  in  Com.  v.  Parmenter,  5  Pick. 
279,  that  the  use  of  the  words  "I  promise** 
in  setting  out  an  alleged  forged  note,  in- 
stead of  "I  promised,"  was  an  immaterial 
variance,  since  the  allegation  of  the  in- 
dictment was  of  the  purport  and  effect, 
and  not  the  tenor. 

Slight  variances  were  held  material  in« 
Williams  v.  State,  47  Tex.  Crim.  Rep.  605, 
85  S.  W.  800,  where  an  instrument  intro- 
duced in  the  indictment  read,  "Mr.  Vaungha 
that  is  all  right  i  have  nothing  to  do  with 
Jim  port  of  his  crope  C.  J.  Cavno,"  while 
the  original  was  as  follows:  "Mr.  Vaungh 
tha  is  allright  I  have  nothing  to  do  with 
Jim  par  of  his  crope  C.  J.  Cavno." 

And  see  State  v.  Donovan,  75  Vt.  308,  55 
Atl.  611,  where  numerous  slight  variances 
were  held  within  the  trial  court's  discre- 
tionary   power    of    amendment. 

It  was  held  in  Com.  v.  Ervin,  2  Va.  Cas. 
337,  that  the  practice  of  annexing  to  an  in- 
dictment for  forgery,  the  instrument  al- 
leged to  have  been  forged,  instead  of  set- 
ting it  out  according  to  its  tenor,  while 
irregular,  could  not  be  corrected  after  ver- 
dict, in  view  of  a  statute  providing  that 
"after  the  verdict  of  twelve  men,  no  judg- 
ment on  any  indictment  or  information  for 
felony,  or  any  other  offense  whatsoever,  shall 
be  stayed  or  reversed  for  any  supposed  de- 
fect or  imperfection  in  any  such  indictment 
or  information,  so  as  the  felony  or  offense 
therein  charged  to  have  been  committed  or 
done  be  plainly  and  in  substance  set  forth 
with  convenient  certainty,  so  as  to  enable 
the  court  to  give  judgment  thereupon  ac- 
cording to  the  very  right  of  the  cause." 

And  so,  in  R.  v.  Harris,  7  Car.  k  P.  429, 
a  majority  of  the  judges  were  of  the  opin- 
ion, although  they  were  not  required  to 
make  a  decision  upon  the  question,  that 
sewing  certain  forged  papers  to  an  indict- 
ment was  not  sufficient  to  vitiate  the  counts 
thus  alleging  the  offense. 

But  a  discrepancy  of  one  day  between 
the  date  of  a  note  upon  which  there  were 
alleged    forged    indorsements,   and   a    copy 
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check,  saying:  "Wlien  it  is  designated  as 
a  'check/  and  especially  when  it  is  stated 
to  have  a  drawer  and  payee,  and  to  be  for 
a  specified  sum,  it  ap[)ears  that  it  was 
drawn  on  some  bank  or  banker  as  certainly 
as  though  the  name  of  the  bank  or  banker 
were  given,  for  without  a  drawee  it  could 
not  be  a  check."  Here  the  court  accepted 
the  pleader's  construction  of  the  instru- 
ment, and  assumed  that  it  was  a  check  be- 
cause called  so  in  the  indictment.  This  was 
precisely  the  thing  which  the  common-law 
rule  was  intended  to  prevent  by  requiring  the 
pleader  to  jet  the  instrument  out,  so  that 
the  defendant  could  demand,  from  the  face 
of  the  record,  the  judgment  of  the  court 
as  to  whether  the  instrument  was  a  check 
or  other  instrument  as  to  which  a  forgery 


could  be  committed,  and  not  be  bound  by 
the  judgment  of  the  drawer  of  the  indict- 
ment. So  far  as  we  are  advised,  no  other 
court  as  made  a  similar  decision;  but  all 
have  agreed  in  holding  that  the  com  noon -law 
rule  was  well  established,  and  eould  be 
changed  by  statute  only. 

Tlie  rule  under  consideration  is  technical; 
but  we  cannot  disregard  it  for  that  reason. 
It  has  been  universally  recognized,  and, 
though  strict,  is  not  without  reason  to  jus* 
tify  it.  The  courjt  cannot  know  that  a  for- 
gery has  been  committed  without  an  exam- 
ination and  construction  of  the  instrumest 
alleged  to  be  forged.  No  court  would  under- 
take to  construe  a  written  instrument  froiD 
a  statement  of  its  substance,  and  without 
having  before  it  the  whole  instrument  in  its 


set  out  in  an  indictment,  was  held  fatal  in 
Rooker  v.  State,  65  Ind.  86.  It  was  said 
that  it  was  necessary  that  the  note  should 
be  particularly  described  and  set  out,  so 
that  the  character  of  the  instrument  on 
which  the  alleged  forged  indorsements  were 
made  should  appear  to  the  court,  because 
it  was  only  certain  classes  and  descriptions 
of  paper  writings  that  would  be  subject 
•to  forged  indorsements. 

In  Sutton  V.  State,  58  Neb.  567,  79  N.  W. 
164,  where  the  forgery  of  a  receipt  on  the 
back  of  a  railroad  time  check  was  charged, 
it  was  held  that  a  number  of  material  state- 
ments on  the  time  check  offered  in  evidence 
not  on  the  one  copied  in  the  indictment  con- 
stituted a  variance  between  pleading  and 
proof.  The  matters  of  variance  are  not 
specified,  but  the  apparent  validity  of  the 
forged  receipt  depended  upon  the  time 
check,  so  that  precision  in  setting  out  the 
latter  was  required. 

It  was  held  in  Com.  v.  Wilson,  2  Gray, 
70,  that  the  omission  of  the  words  "state 
of  Maine'*  from  the  copy  of  a  note  as  set 
forth  in  an  indictment  for  uttering  a 
forgery  of  the  same  was  a  material  vari- 
ance, in  that  the  omitted  words  were  part 
of  the  date  and  so  part  of  the  contract,  and 
fixed  the  situs  of  the  bank,  the  place  where 
the  contract  was  made  and  to  be  performed, 
and  the  law  by  which  it  was  to  be  in- 
terpreted. 

In  State  v.  Carlson  (Iowa)  123  N.  W. 
765,  the  copy  of  an  alleged  forged  check  as 
contained  in  an  indictment  stated  the 
amount  for  which  it  was  drawn  to  be  $13.1.3. 
while  the  check  itself  made  the  amount 
$13.1,  and  the  variance  was  held  fata). 
This  case  also  involved  a  vaciance  in  the 
name  of  the  payee  of  the  check  and  in  the 
written  amount,  but  of  those  matters  the 
court  proposed  an  elimination  in  consider- 
ing the  other  question. 

In  Com.  V.  Stevens,  supra,  it  was  the 
view  of  the  court  that  the  strict  recital 
which  an  allegation  of  tenor  in  an  indict- 
ment for  forgery  required  was  not  com- 
plied with  if  a  part  of  the  date,  tn^..  the 
words  and  figures  "the  24th  day  of,"  was 
omitted. 
31  L.R.A.(N.S.) 


In  State  v.  Street,  1  N.  C.  pt.  2,  p.  9^ 
(Taylor,  158),  1  Am.  Dec.  589,  an  indictment 
for  forging  a  deed  was  held  insufficient  b^ 
cause  the  copy  set  forth  described  one  of 
the  courses  of  the  boundary  as  "south  twen- 
ty-two west,"  instead  of  "south  twenty 
west,"  as  in  the  deed  itself. 

An  instrument  purporting  to  convey  land, 
and  alleged  to  be  a  forgery,  was  held  at 
variance  with  the  allegations  of  the  in- 
dictment, in  Bedford  v.  State  (Tex.  Crim. 
Rep.)  131  S.  W.  314,  where  the  descriptioo 
in  the  original  was  "of  a  tract  of  land  in 
the  Germantown  survey  of  the  John  Austin, 
2  league  grant  on  S.  B.  B.."  and  that  set 
out  in  the  indictment  used  the  letters  *^. 
S.  B.  B."  after  the  word  "grant." 

An  alleged  forged  instrument  purportiDg 
to  be  a  deed  was  held  inadmissible  in  evi- 
dence in  Ex  parte  Rogers,  10  Tex.  App.  655, 
38  Am.  Rep.  654  because,  as  set  out  in  the 
indictment,  the  witness  clause  read  "in  the 
presence  of  John  Gardner,  Henry  Miller." 
while  in  the  deed  offered  it  was  "sealed  and 
delivered  in  presence  of  John  Gardner,  Hen- 
ry Miller." 

A  variance  between  the  indictment  and 
the  evidence  in  a  prosecution  for  forgery  was 
held  fatal  in  Kdperton  v.  State  (Tex.  Crim. 
Rep.)  70  S.  W.  90.  15  Am.  Crim.  Rep.  271. 
where  the  words  "for  labor"  in  the  indict- 
mfnt  read  in  the  instrument  offered  *'for 
labobor." 

Variances  between  an  indictment  for  for- 
ging a  deed,  which  purported  to  set  out  an 
exact  copy,  and  the  oricfinal  deed,  were  hell 
material  when  taken  together,  in  Benrett 
v.  State.  62  Ark.  516,  36  S.  W.  947.  Tho 
numerous  variances  are  thus  pointed  out  in 
.the  opinion  of  the  court:  "The  deed  ad- 
mitted in  evidence,  in  setting  out  the  con- 
sideration, has  it  thus:  *The  sum  of  fire 
hundred  and  fifty  dollars  $550  dollars,  to 
us  paid  by  J.  N.  Wadkins.'  The  deed  set 
out  in  the  indictment  has  it  thus:  'Fi^e 
hundred  and  fifty  dollars  ($550)  to  us 
paid  by  J.  N.  Watkins.'  In  describing  the 
lands,  ns  to  one  piece,  the  deed  offered  in 
evidence  has  it  'the  north  half.'  while  the 
deed  set  out  in  the  indictment  has  it  'north 
half,'  omitting  the  word  'the'  before  'north 
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exact  language.  A  forgery  cannot  be  com- 
mitted unless  the  forged  instrument,  if  gen- 
uine, might  be  prejudicial  to  someone.  How 
can  a  court  know  whether  an  indictment 
charges  a  forgery  unless  it  knows  the  lan- 
guage of  the  alleged  forged  instrument?  If 
the  pleader's  allegation  of  the  substance  of 
the  instrument  is  accepted,  the  defendant  is 
bound  by  the  pleader's  construction  instead 
of  the  court's.  The  legislature  has  not  seen 
fit  to  change  the  rule.  We  have  no  power, 
if  we  had  the  desire,  to  do  so.  Changes  in 
the  law  do  not  originate  in  the  courts,  but 
in  the  legislature.  Whatever  may  be  'the 
character  of  the  rule,  it  is  well  established, 
and  it  is  clearly  the  duty  of  the  courts  to 
enforce  it.  They  are  bound  to  administer 
the  lHw  as  they  find  it.    If  a  change  in  the 


rule  of  law  under  consideration  is  necessary 
to  the  promptness  and  certainty  of  tlie 
course  of  justice,  it  is  the  province  of  the 
legislature,  and  not  of  the  courts,  to  make 
the  change.  The  law  requires  the  indict- 
ment to  set  forth  an  exact  copy  of  the  al- 
leged fictitious  instrument,  and  a  substan- 
tial copy  is  not  sufficient. 

Other  objections  to  the  indictment  and  al- 
leged errors  in  the  trial  are  urged  upon  our 
attention;  but  as  they  will  probably  be 
avoided  in  a  future  prosecution,  it  is  not 
necessary  to  consider  them. 

The  judgment  is  reversed,  and,  since  no 
conviction  can  be  had  upon  this  indictment, 
the  cause  will  not  be  remanded;  but  the  de- 
fendants will  be  discharged. 


half.'  In  the  blank  form  for  relinquish- 
ment of  dower  in  the  deed  offered  in  evi- 
dence, in  setting  out  the  consideration,  tho 
word  'sum'  is  crossed  as  indicated,  while  in 
the  deed  set  out  in  the  indictment  it  is  not. 
but  appears  without  the  cross  marks,  thus, 
'sum.' Again,  the  deed  offered  in  evidence 
concludes:  'Witness  my  hands  and  seals 
this  22  day  of  August,  1892,'  while  the  deed 
set  out  in  the  indictment  concludes:  'Wit- 
ness my  hand  and  seal  this  22nd  day  of  Au- 
gust, 1892.'" 

Where  an  indictment  for  forgery  set  out 
a  copy  of  the  forged  writing  in  hcec  verhaf 
containing  the  words  "with  6  per  cent  int. 
from  date,"  which  the  instrument  offered  in 
evidence  did  not  contain,  the  variance  was 
material,  and  the  instrument  not  admissi- 
ble. State  V.  Fleshman,  40  W.  Va.  726,  22 
g.  E.  309. 

An  indictment  for  forgery  which  purport- 
ed to  set  out  an  exact  copy  of  a  bill  of  lad- 
ing alleged  to  have  been  forged  was  held  at 
variance  with  the  bill  of  lading  offered  in 
evidence,  in  Fischl  v.  State,  54  Tex.  Crim. 
Rep.  65,  111  S.  W.  410,  because  of  the  omis- 
sion from  the  copy  set  out  of  the  italicized 
vrords  in  the  following:  "And  it  is  further 
stipulated  and  mutually  agreed  that  any 
claim  that  the  shipper,  consignor,  or  con- 
signee may  have  agamst  the  Missouri,  Kan- 
sas, ft  Texas  Railway  Company,  of  Texas, 
on  account  of  loss  or  damage  occurring  on 
its  lines,  or  on  the  lines  of  any  of  its  con- 
necting carriers^  over  which  this  shipment 
may  move  by  virtue  hereof,  be  presented  in 
writing  to  some  general  officer  or  agent  of 
said  railway  company,  within  ninety-one 
days  after  said  loss  or  damage  shall  have 
been  sustained." 

The  rule  which  requires  an  indictment 
for  forgery  to  set  out  a  literal  copy  of  the 
instrument  forged  was  held  not  to  have 
been  complied  with  in  Luttrell  v.  State,  85 
Tenn.  232,  4  Am.  St.  Rep.  760,  1  S.  W.  886, 
where  the  subject  of  forgery  was  a  bill  of 
costs,  and  the  variance  was  in  the  names  of 
two  of  the  witnesses  mentioned  therein, 
"Joseph  Pratt"  and  "John  Bennett,"  read- 
inj?  in  the  indictment  "Jos.  Pratt"  and 
"Jno.  Bennett." 
31  L.R.A.(N.S.)  16 


A  variance  between  the  copy  of  a  forged 
national  bank  note  set  out  in  an  indict- 
ment, and  the  note  offered  in  evidence,  was 
held  material  in  State  v.  Pease,  74  Ind. 
263,  where  the  note  set  out  contained  the 
name  "L.  W.  Chittenden,  Eegister  of  the 
Treasury,"  and  in  the  one  offered  the  name 
appeared  to  be  "L.  E.  Chittenden,  Regis- 
ter of  the  Treasury." 

A  variance  between  indictment  and  proo{ 
was  held  fatal  in  Sharley  v.  State,  54  IndT 
168,  2  Am.  Crim.  Rep.  138,  where  the  copy 
of  an  alleged  forged  instrument  in  an  in- 
dictment included  the  words  "and  notice 
of  protest,"  not  found  in  a  similar  clause 
of  the  original  instrument,  reading  "the 
drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest,  and  non- 
payment of  this  note." 

Variances  between  an  alleged  forged  check 
set  out  in  an  indictment  as  follows :  "Waco, 
Texas,  July  31  St,  1908.  No.  614.  The  Provi- 
dent National  Bank  of  Waco,  Texas.  Pay  to 
William  H.  Feeny  or  bearer  $475,  four  hun- 
dred seventy-five  dollars,  not  over  five  hun- 
dred,  $500.  Wm.  Mann  Co.  Philadelphia. 
R.  C.  Cameron  &  Son,  per  R.  C.  C.  Prest. 
&  Treas.,"  and  the  following  check  offered 
in  evidence:  "Waco  Texas.  July  31,  ]908. 
No.  614.  The  Providence  National  Bank  of 
W'aco.  Pay  to  Wm.  PI.  Feeney  or  bearer 
$475,  four  hundred  and  seventy-five  dollars. 
R.  C.  Cameron  &  Sons.  Per  R.  C.  C.  Pres.  ft 
Treas.," — were  held  fatal  in  Feeney  v.  State 
(Tex.  Crim.  Eep.)  124  S.  W.  944.  An  add- 
ed point  of  difference  between  the  indict- 
ment in  this  case  and  the  check  was  the 
spelling  of  the  name  "Feeney"  as  "Feeny," 
in  the  indorsement  as  set  out  in  the  in- 
dictment. 

In  Haslip  v.  State,  10  Neb.  690,  7  N.  W. 
331,  a  copy  of  an  alleged  forged  note  set 
out  in  the  indictment  provid^  for  semi- 
annual interest,  while  the  note  itself  called 
for  annual  interest,  and  the  variance  was 
held  to  make  the  note  inadmissible. 

There  was  a  legal  variance  between  an 
indictment  setting  out  a  receipt  for  $60  and 
the  receipt  offered  in  evidence,  which  was 
for  $65.    Shirley  v.  State,  1  Or.  269. 

It  is  an  error  fatal  to  the  validity  of  an 


226 


ILLINOIS   SUPREME   COURT. 


'indictment  for  forgery,  when  settins;  out  in 
the  tenor  clause  a  verbatim  copy  of  the  in 
strument,  to  insert  by  parenthesis  in  the 
copy  explanatory  averments,  where  words 
or  figures  are  of  doubtful  meaning.  Forcy 
V.  State,  56  Tex.  Crim.  Rep.  545,  117  S. 
W.  834. 

But  apparently  to  the  contrary,  see  Chap- 
pel  V.  State  (Tex.  Crim.  Rep.)  124  S.  W. 
057;  and  see  Rollins  v.  State,  22  Tex.  App. 
548,  58  Am.  Rep.  659,  3  S.  W.  759,  where  a 
conviction  based  upon  such  an  indictment 
was  affirmed. 

Again,  in  Alexander  v.  State,  28  Tex. 
App.  186,  12  S.  W.  595,  explanatory  aver- 
ments in  parenthesis  were  held  proper. 

Although  admitting  as  a  correct  rule  that 
it  is  not  necessary  in  setting  out  a  copy  of 
a  forged  instrument  in  an  indictment,  to 
include  immaterial  parts,  Haupt  v.  State, 
108  Ga.  53,  76  Am.  St.  Rep.  19,  34  S.  E. 
313,  holds  that,  having  included  the  number, 
of  a  forged  check  in  describing  it  in  the 
indictment,  a  check  bearing  a  dinerent  num- 
ber is  not  admissible  in  evidence. 

As  to  a  variance  between  a  forged  instru- 
ment and  the  copy  set  out  in  an  indictment, 
the  court  said  in  People  v.  Cummings,  57 
Cal.  88,  referring  to  the  spelling  of  tho 
word  "shipped"  in  a  -receipt  as  "shiped:" 
"The  rule  appears  to  be  that  where  a  word 
is  so  misspelled  as  to  preclude  the  possi- 
bility of  its  being  mistaken  for  any  other 
word  in  the  English  language,  the  import 
of  it  is  a  proper  question  for  the  jury  to 
pass  upon. 

See  also  Com.  v,  Henry,  118  Mass.  460, 
where  the  omission  of  the  word  "Athol," 
supposedly  an  address,  written  in  pencil  be- 
low the  signature,  was  the  variance  in  ques- 
tion, but  it  did  not  appear  when  or  by 
whom  the  same  was  written,  and  the  court 
did  not  decide  whether  the  variance  would 
have  been  fatal  if  the  name  had  been  on 
the  note  when  made  or  uttered. 

Variance  in  signatures. 

Variances  in  the  signatures  attached  to 
forged  instruments  set  out  in  indictments, 
and  the  instruments  themselves,  have  been 
held  immaterial  in  the  following?  cases: 
State  v.  Duffield,  49  W.  Va.  274,  38  S.  E. 
577  ("J.  F.  C.  Duffield"  for  "J.  F.  C. 
Dufield");  State  v.  Grvder,  44  La.  Ann. 
962,  32  Am.  St.  Rep.  358,  11  So.  573  ("J. 
A.  Gandv"  for  "Jo  Jandv")  ;  State  v. 
Thompson,  19  Iowa,  299  ("F.  B.  Skiflf"  for 
"I.  B.  Skiff"). 

'  In  R.  V.  Wilson,  2  Car.  &  K.  527,  where 
the  name  signed  to  an  allc»]:ed  forged  in- 
strument was  "John  M*Xicoll  &  Co.,"  and 
the  copy  in  the  indictment  had  it  "John 
M'Nicole  &  Co.,"  the  variance  was  Iield  im- 
material. Note  that  the  indictment  in  this 
case  alleged,  following  the  copy  of  the  order, 
the  "intent  to  defraud  one  John  M'Nicoll." 
i  It  was  held  in  Mathena  v.  Stuto.  20  Ark. 
70,  that  a  discrepancy  between  the  signature 
written  in  an  indictment  for  forpjing  a  note 
and  that  attached  to  the  original,  due  to  the 
effort  to  make  an  accurate  representation 
of  the  name,  was  not  a  material  variance. 
31  LJl,A.(N.S,) 


See  also  Bench  ▼.  State,  63  Ark.  4S8,  3^ 
S.  W.  360,  where  it  was  said  that  it  was  a 
[uestion  for  the  jury  whether  the  name  "ii. 
k.  Arnel,"  signed  to  an  alleged  forged  in- 
strument, was  intended  by  the  defendant  t-i 
stand  for  and  represent  "George  H.  Amel." 
as  the  name  was  alleged  in  the  indictment, 
and  whether  it  was  in  substance  the  aame 
name.    If  so,  there  was  no  variance. 

But  numerous  indictments  have  been  held 
fatally  defective  because  of  a  variance  be- 
tween the  name  given  in  the  copy  of  the  in- 
strument set  out  in  the  indictment,  and  the 
signature  appearing  in  the  original  instru- 
ment, thus:  "J.  S.  Reppy"  for  "J.  1.  Rip- 
pey,"  "J.  L.  Cecil"  for  "J.  S.  Cecil'*  (State 
V.  Woodrow,  56  Kan.  217,  42  Pac.  714." ; 
"E.  Lyniour"  for  "E  Seymour"  (Porter  t. 
State,  16  Ind.  433) ;  "Pat  Whelan"  for  'P. 
Whelan"  (Murphy  v.  State,  6  Tex.  App. 
554 )  ;  "Otha  Carr"  for  "Oatha  Carr ' 
(Brown  v.  People,  66  111.  344,  1  Am.  Crim. 
Rep.  228)  ;  "Joseph  Johnson"  for  "Jos. 
Johnson,  President"  ( United  States  v.  Keen. 
1  Mclean,  429,  Fed.  Cas.  No.  15.510)  :  -W. 
Marburv"  for  "Wm.  Marbury"  (United 
States  V.  Smith,  2  Cranch,  C.  C.  Ill,  Fed. 
Cas.   No.   16,326). 

There  was  held  to  have  been  a  varianc* 
between  the  copy  of  a  forged  instrument 
found  in  an  indictment,  and  the  instrument 
itself,  which  made  the  latter  inadmissible 
in  evidence  in  Agee  v.  State,  113  Abu  52, 
21  So.  207,  where  the  name  of  a  person  in 
whose  favor  the  instrument  was  drawn  wa-s 
written  "King  Jackson"  in  the  indictment, 
and  "Kinge  Jackison"  in  the  instrument 
itself. 

In  Crawford  v.  State.  40  Tex.  Crim.  Rep. 
344,  50  S.  W.  378.  11  Am.  Crim.  Rep.  432. 
an  indictment  for  passing  a  forged  instru- 
ment was  held  invalid  because  the  copy  of 
the  forged  instrument  set  forth  contkineil 
the  name  of  the  defendant.  Jasper  Crawford, 
as  pavee  of  tlie  instrument,  writen  "Jasper 
Craford.'* 

And  a  variance  was  held  fatal  in  State 
V.  Twitty,  9  N.  C.  (2  Hawks)  248,  where 
an  alleged  forged  note  was  set  out  as  pay- 
able to  "Ch.  Johnson,"  and  the  one  offered 
in  evidence  was  payable  to  "C.  H.  John- 
ston." 

And  even  where  an  indictment  did  not 
profess  to  set  out  a  forged  instrument  by 
its  tenor,  but  alleged  its  substance  only,  the 
variance  between  the  signature  "J.  N. 
Webb,"  as  set  out  in  the  indictment,  and 
"N.  Webb"  in  the  instrument  itself,  was 
held  fatal.  Webb  v.  State,  39  Tex.  Crinu 
Rep.  534,  47  S.  W.  366. 

— in  foreign  language. 

An  indictment  for  forging  an  instrumc^'t 
written  in  a  foreign  lansmaiie  sufficiently 
sets  nut  the  instrument  if  it  contains  i.n 
Knglish  translation  thereof.  People  t.  Ah 
Woo,  28  Cal.  200. 

In  Beyerline  v.  State.  147  Ind.  125.  45 
N.  E.  772,  an  indictment  charging  that  one 
of  the  names  signed  to  a  promissory  note 
alleged  to  have  been  forged  waa  written  in 
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German  characters  was  held  good,  altliough 
in  the  copy  of  the  note  set  forth  the  name 
which  appeared  in  German  in  the  original 
was  in  English  letters,  followed  by  a  paren- 
thesis containing  the  words  "in  German." 

It  was  held  in  Duffin  v.  People,  107  111. 
113j  47  Am.  Rep.  431,  that  an  indictment 
for  forgery  which  charged  the  forging  of  a 
certain  name  in  English,  and  set  out  a 
copy  of  the  instrument  with  the  forged 
name  written  in  German,  was  sufficient 
without  an  allegation  that  the  name  in  ques- 
tion was  written  in  German  in  the  instru- 
ment. 

But  an  indictment  for  forging  a  note 
written  in  German  was  held  detective  in  K. 
ex  rel.  Frederick  William  v.  Goldstein,  10 
Price,  88,  because,  although  it  set  out  a 
copy  of  the  note  in  German,  it  did  not  con-' 
tain  an  English  translation  as  well. 

So,  in  People  v.  Bennett,  122  Mich.  281, 
81  N.  W.  117,  while  not  deciding  the  point, 
the  court  took  the  view  that  where  one  of 
the  signatures  to  an  alleged  forged  note  was 
written  in  German,  but  was  set  out  in  the 
information  in  English,  there  should  have 
been  an  averment  that  the  name  was  written 
in  German,  and  the  English  equivalent 
should  have  been  given. 

Although  affirming  certain  convictions  for 
forgery  in  R.  v.  Harris,  7  Car.  &  P.  429, 
because  the  objections  were  not  taken  until 
after  verdict,  a  majority  of  the  judges  are 
reported  to  have  been  of  the  opinion  that 
where  foreign  notes  were  set  out  in  an  in- 
dictment for  forgery,  together  with  trans- 
lations, such  translations  should  be  perfect, 
and  that  the  omissions  from  the  transla- 
tions of  certain  words  in  the  margin  of  the 
original,  without  which  the  notes  would  be 
invalid  in  their  own  country,  rendered  the 
indictment  insufficient. 

Railroad  tickets. 

An  indictment  for  uttering  a  forged  rail- 
road ticket  was  held  insufficient  in  Davis  v. 
State,  58  Neb.  465,  78  N.  W.  930,  11  Am. 
Crim.  Rep.  435,  because  the  stamp  of  the 
Belling  agent  on  the  back  of  the  ticket  was 
omitted  From  the  indictment. 

In  Overly  v.  State,  34  Ter.  Crim.  Rep. 
600,  31  S.  W.  377,  the  offense  charged  was 
the  forgery  of  a  railroad  ticket,  committed 
by  inserting  a  name  in  the  space  left  blank 
for  point  of  destination  and  placing  a  stamp 
on  the  back.  The  indictment  set  out  a 
copy  of  the  ticket,  but  the  defendant  was 
not  apprised  therein  that  he  was  charged 
with  executing  any  particular  portion  of 
the  ticket,  and  was  tuus  virtually  charged 
with  the  fraudulent  making  of  the  entire 
instrument  set  out,  and  it  was  held  that  if 
the  offense  consisted  of  the  forging  of  the 
name  of  the  destination  and  the  stamp, 
those  matters  should  have  been  distinctly 
averred. 

It  was  held  in  Robinson  v.  State,  35  Tex. 
Crim.  Rep.  54,  60  Am.  St.  Rep.  20,  43  S. 
W.  526,  that  an  indictment  for  uttering  a 
forged  railroad  ticket,  which  failed  to  set 
out  as  a  part  of  the  ticket  an  indorsement ' 
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on  the  back  thereof,  reading  *'G.  U.  R.  Fort 
Worth,  Texas,  Feb.  7,  1894,"  was  insuffi- 
cient, because  a  condition  on  the  face  of  the 
ticket  limited  its  validity  to  ten  days  from 
the  date  stamped  on  the  back,  thereby  mak- 
ing the  stamp  omitted  from  the  indictment 
an  essential  part  of  the  alleged  forgery. 

Purport  and  tenor. 

An  indictment  for  forgery  which  sets  out 
the  forged  instrument  according  to  its  tenor 
is  not  objectionable  because  in  addition  it 
recites  the  purport  of  such  instrument. 
Myers  V.  State,  101  Ind.  379. 

An  indictment  which  alleges  the  loss  of 
a  forged  instrument  is  not  objectionable 
because  it  describes  the  instrument  as  pur- 
porting to  be  signed  by  **one  Henry  Win- 
trode  or  Henry  R.  VVintrode."  Hess  v.  State, 
73  Ind.  537. 

But  matters  of  variance  between  the  pur- 
port and  tenor  clauses  of  indictments  for 
forgery  are  generally  held  to  invalidate  the 
indictment,  especially  where  the  variance 
is  at  all  material. 

Thus,  where  the  purport  clause  of  an  in- 
dictment alleges  a  forgery  to  have  been 
the  act  of  one  person,  and  the  tenor  shows 
it  to  have  been  the  act  of  several  or  of  an 
entirely  different  person,  the  variance  is 
fatal  to  the  indictment.  R.  v.  Gilchrist,  2 
Leach,  C.  L.  657;  R.  v.  Edsall,  1  East,  180, 
note;  State  v.  Horan,  64  N.  H.  648,  15 
Atl..20,  7  Am.  Crim.  Rep.  191;  Campbell 
V.  State,  35  Tex.  Crim.  Rep.  182,  32  S.  W. 
899;  Fite  v.  State,  36  Tex.  Crim.  Rep.  4, 
34  S.  W.  921 .  Booth  v.  State,  36  Tex.  Crim. 
Rep.  600,  38  S.  W.  196;  Gibbons  v.  State, 
36  Tex.  Crim.  Rep.  469,  37  S.  W.  861; 
Crayton  v.  State,  47  Tex.  Crim.  Rep.  88, 
80  S.  W.  839;  Stephens  v.  State,  36  Tex. 
Crim.  Rep.  386,  37  S.  W.  425;  English  v. 
State,  30  Tex.  App.  470, 18  S.  W.  94;  Becker 
V.  State  (Tex.  App.)  18  S.  W.  650;  Mayers 
V.  State,  47  Tex.  Crim.  Rep.  624,  85  S.  W. 
802;  Glenn  v.  State  (Tex.  Crim.  Rep.)  65 
S.  W.  368;  Thulemeyer  v.  State,  38  Tex. 
Crim.  Rep.  349,  43  S.  W.  83;  Overly  v. 
State,  34  Tex.  Crim.  Rep.  500,  31  S.  W. 
377;  Tracy  v.  State,  49  Tex.  Crim.  Rep.  37, 
90  S.  W.  308;  Millsaps  v.  State,  38  Tex. 
Crim.  Rep.  670;  43  S.  W.  1015;  State  v. 
Shawley,  5  Hayw.   (Tenn.)   256. 

Repugnancy  in  an  indictment  for  forgery 
was  found  in  Roberts  v.  State,  2  Tex.  App. 

4,  where  the  purport  clause  alleged  the 
forgery  of  a  check  on  the  "City  Bank  of 
Dallas,"  while  the  tenor  showed  that  it 
was  drawn  on  the  "City  Bank." 

Indictments  for  forgery  have  been  held 
bad  for  repugnancy  where  there  was  a  vari- 
ance between  the  name  of  the  maker  of  the 
instrument  as  alleged  in  the  purport  clause, 
and  the  signature  appearing  in  the  copy 
set  out  as  the  tenor.  Hanks  v.  State  (Tex. 
Crim.  Rep.)  54  S.  W.  587  (W.  J.  H.,  Jr., 
for  W.  J.  H. ) ;  State  v.  Houseal,  2  Brev. 
219  ("N.  Durkie"  for  "Nathariiel  Durkie") ; 
Westbrook  v.   State,   23   Tex.   App.   401,   5 

5.  W.  248  ("C.  J.  Chapman"  for  "C.  J. 
Chatman") ;    McClellan   v.   State,   32   Ark. 
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609     ("Richard    Hudgins"     for     "Richard* 
Hudgson");  Black  v.  State,  46  Tex.  Grim. 
Rep.  109,  79  S.  W.  308    ("H.  G.  Haynes'' 
for  "H.  G.  Haygens"). 

But  a  variance  between  the  purport  and 
tenor  clauses  was  held  immaterial  in  State 
V.  Bibb,  68  Mo.  286,  where  an  indictment 
charged  the  forging  of  a  receipt  purporting 
to  be  signed  "Charles  W.  Jeffries,"  and  the 
copy  set  out  was  signed  "C.  W.  Jeffries.'* 

A  variance  between  the  purport  and  tenor 
clauses  of  an  indictment  for  forging  an  or- 
der was  held  immaterial  in  Mee  v.  State, 
23  Tex.App.  666,  6  S.  W.  243,  where  the 
makers  of  the  order  were  described  in  the 

Surport  clause  as  "trustees  of  Pleasant 
rove  free  school  community  No.  83,"  and 
in  the  tenor  as  "trustees  of  school  com- 
munity 83,"  it  appeai'ing  elsewhere  in  the 
copy  set  out  that  the  community  was  Pleas- 
ant Grove  and  the  school  a  free  school. 

A  variance  between  the  purport  and  tenor 
clauses  of  an  indictment  charging  forgery 
is  not  fatal  if  it  is  so  immaterial  as  not  to 
affect  the  pronunciation  of  the  word  or 
words  in  question,  and  thus  bring  them 
within  rule  of  idem  aonansy  which  makes 
them  the  same  in  law.  Roberts  v.  State,  2 
Tex.  App.  4;  State  v.  Bean,  19  Vt.  630. 

Matters  of  doubtful  variance  between 
the  purport  and  tenor  clauses  of  an  indict- 
ment for  forgery,  as  "Jno.  Hulse"  for  "Jna. 
Hulse,"  and  "Fayelville"  for  "Fayetteville," 
should  be  left  to  the  determination  of  the 
jury.  United  States  v.  Hinman,  Baldw. 
293,  Fed.  Cas.  No.  16,370. 

An  indictment  for  forgery  was  held  de- 
fective in  Yount  v.  State,  64  Ind.  443,  be- 
cause its  averments  did  not  show  that  one 
"Emily  J.  Schweitzer,"  who  was  alleged  to 
be  the  person  intended  to  be  defrauded,  was 
the  "E.  J.  Schweitzer"  mentioned  as  payee 
in  the  copy  of  the  note  set  out. 

Statutory  provisions. 

In  some  states  statutes  have  made  an  in- 
dictment for  forgery  sufficient  if  it  describes 
the  instrument  by  the  name  by  which  it  is 
usually  known,  or  by  the  purport,  without 
setting  out  a  copy,  and  in  such  jurisdic- 
tions, of  course,  the  decisions  do  not  follow 
the  general  rule,  which  requires  a  copy  of 
the  forged  instrument.  State  v.  Pons,  28 
La.  Ann.  43;  State  v.  Maas,  37  La.  Ann. 
292;  State  v.  Nelson,  28  La.  Ann.  46;  State 
V.  Boasso,  38  La.  Ann.  202;  State  v.  Sher- 
wood, 41  La.  Ann.  316,  6  So.  529;  State  v. 
Clement,  42  La.  Ann.  583,  7  So.  685;  State 
V.  Tisdale,  39  La.  Ann.  476,  2  So.  406;  State 
V.  Gaubert,  49  La.  Ann.  1692,  22  So.  930; 
Roberts  v.  State,  72  Miss.  110,  16  So.  233; 
State  V.  Childers,  32  Or.  119,  49  Pac.  801; 
Santolini  v.  State,  6  Wyo.  110,  71  Am.  St. 
Rep.  906,  42  Pac.  746;  State  v.  Hill,  30 
Wis.  416;  Com.  v.  Beamish,  81  Pa.  389; 
State  V.  Fisher,  65  Mo.  437 ;  State  v.  Row- 
len,  114  Mo.  628,  21  S.  W.  729. 

In  states  which  have  abolished  forms  of 
common-law  pleading  in  criminal  proceed- 
ings generally,  and  have  provided  that  a 
pleading  shall  be  sufficient  if  it  contains  a 
statement  of  the  acts  constituting  the  of- 
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fense  in  ordinary  and  concise  langiiage, 
without  repetition,  and  in  such  manner  u 
to  make  a  person  of  common  understand- 
ing know  what  is  intended,  it  has  been  held 
that  an  indictment  for  forgery  need  not  act 
out  a  copy  of  the  instrument  claimed  to 
have  been  forged.  State  v.  Wright,  9  Wash. 
96,  37  Pac.  313;  People  v.  Herzog,  47  Misc. 
50,  93  N.  Y.  Supp.  357;  People  v.  Hertz, 
35  Misc.  177,  71  N.  Y.  Supp.  489. 

An  indictment  alleging  the  forging  of  ''ao 
order  for  money  in  words  and  substance  as 
follows,"  setting  it  out,  was  held  in  Jones 
V.  State,  50  Ala.  161,  to  state  the  offense 
charged  in  ordinary  and  concise  language. 
within  the  requirement  of  the  statute. 

Construing  the  Massachusetts  statutory 
form  of  indictment  for  forgery  and  for  nt- 
tering  a  forgery,  Com.  v.  Bailey,  199  Ma«s. 
583,  85  N.  E.  857,  held  that  the  provision 
requiring  the  giving  of  the  "name  of  the 
instrument,  description,  tenor,  or  substance. 
as  the  pleader  chooses,"  was  complied  with 
by  an  indictment  charging  that  the  defend- 
ant uttered  and  published  "a  certain  forged 
instrument  purporting  to  be  a  promissorr 
note,"  and  that  it  was  not  necessary  to  give 
either  the  tenor  or  substance  in  the  indict- 
ment. 

Also,  in  Virginia,  the  minuteness  and 
particularity  formerly  required  in  indict- 
ments for  forgery  have  been  dispensed  with, 
and  all  that  is  required  is  that  the  docu- 
ment alleged  to  have  been  forged  shall  be 
described  in  such  manner  as  would  sustain 
an  indictment  for  stealing  such  instrumeot 
or  other  thing,  supposing  it  to  be  the  sub- 
ject of  larceny.  Coleman  v.  Com.  25  Gratt 
865,  18  Am.  Rep.  711. 

A  similar  statute  has  been  similarlj  eon- 
strued  in  West  Virginia.  State  t.  Pois- 
dexter,  23  W.  Va.  805;  State  v.  Hendersos, 
29  W.  Va.  147,  1  S.  E.  225;  State  ▼.  Daf- 
field,  49  W.  Va.  274,  38  S.  E.  577. 

Likewise  an  English  statute  (2  &  3  Will 
IV.)  provided  that  it  was  sufficient  ia 
forgery  to  describe  the  instrument  alleged 
to  have  been  forged,  as  in  an  indictment  for 
stealing  it ;  and  so  it  has  been  applied  where 
the  offense  charged  was  the  forgery  of  a 
copy  of  a  marriage  register  (R.  v.  Sharpe, 
8  Car.  &  P.  436);  of  a  receipt  (R.  v. 
Vaughan,  8  Car.  &  P.  276) ;  of  a  promissory 
note  (R.  V.  Burgiss,  7  Car.  &  P.  490) ;  of 
a  deed  (R.  v.  Davies,  9  Car.  ft  P.  427;  sad 
see  R.  V.  Martin,  1  Moody,  C.  C.  483). 

The  fact  that  there  is  statutory  provi- 
sion making  the  description  of  a  forged  is- 
strument  in  an  indictment  sufficient  if  the 
purport  is  alleged  does  not  forbid  setting 
out  the  instrument  according  to  its  tenor, 
and,  even  though  the  statement  in  an  in- 
dictnient  of  the  purport  of  an  instrument  is 
repugnant,  the  indictment  is  sufficient  if 
the  tenor  is  set  out,  in  view  of  the  statutory 
provision  that  an  indictment  should  not 
be  deemed  invalid  on  account  of  any  ror- 
pl usage  or  repugnant  allegations.  State  v. 
Pullens,  81  Mo.  387. 

A  description  of  a  note  in  an  indictment 
for  the  forgery  of  the  same,  "purporting  to 
be  the  act  of  one  Robert  F.  Springer,  by 
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which  a  pecuniary  demand  or  obligation  for 
the  payment  of  the  sum  of  $4,400  by  the 
said  Robert  F.  Springer  to  the  said  Jacob 
Clinton  purported  to  be  created,"  together 
with  the  allegation  that  there  could  not  be 
a  more  particular  description  because  the 
note  was  in  the  possession  of  the  defend- 
ant, was  held  sufficient  in  State  v.  Clinton, 
67  Mo.  380,  29  Am.  Rep.  606,  3  Am.  Crim. 
Rep.  132,  where  by  statute  a  copy  of  the 
note  was  not  required.  The  omission  of 
the  date  of  the  note  and  the  time  when  it 
was  payable  was  held  immaterial,  in  view 
of  the  statute  and  the  allegation  that  the 
note  was  in  the  hands  of  the  defendant. 

But  a  statute  doing  away  with  the  neces- 
sity of  setting  out  &  copy  or  facsimile  of  an 
instrument,  in  making  an  averment  con- 
cerning the  same  in  an  indictment  for  for- 
gery does  not  dispense  with  that  degree  of 
exactness  in  describing  the  instrument  nec- 
essary freely  to  advise  the  accused  of  the 
nature  of  the  offense  charged  and  the  cause 
of  the  accusation,  and  in  Roberts  v.  State, 
supra,  the  following  description  was  held  in- 
sullicient:  "A  certain  instrument  of  writ- 
ing commonly  called  a  deed,  purporting  to 
be  the  act  of  one  S.  S.  Faust,  by  which  the 
interest  in  certain  real  property  purported 
to  be  transferred  and  conveyed  by  said  S. 
S.  Faust  to  the  said  A.  J.  Roberts." 

And  so  statutes  doing  away  with  the 
necessity  of  setting  out  in  an  indictment 
for  forgery  a  verbatim  copy  of  the  forged 
instrument  do  not  relieve  the  pleader  from 
exercising  accuracy  in  describing  the  in 
strument  and  giving  its  substance,  and  it 
was  held  in  State  v.  Fay,  65  Mo.  490,  that 
there  was  a  fatal  variance  between  an  in- 
dictment describing  a  forged  note  as  being 
for  $60,  signed  "James  C.  Orr,"  and  the  note 
offered  in  evidence,  which  was  for  $00  with 
10  per  cent  interest,  and  was  signed  "  J.  C. 
Orr." 

When  an  indictment  for  forgery  sets  out 
the  forged  instrument  verbatim,  a  material 
variance  between  the  indictment  and  the  in- 
strument offered  in  evidence  is  fatal,  even 
though  the  necessity  of  setting  out  an  exact 
copy  in  the  indictment  has  been  done  away 
with  by  statute.  State  v.  Fleshman,  40 
W.  Va.  726,  22  S.  E.  309. 

An  indictment  charging  the  forging  of 
"a  certain  document,  that  is  to  say,  u 
promissory  note,  by  unlawfully  and  know- 
insrlv  writing  thereon  the  name  of  Thomas 
Healey,"  was  held  in  R.  v.  Ead.  43  N.  S.  53, 
to  contain  "so  much  detail  of  circumstances 
as  was  sufficient  to  give  the  accused  reason- 
able information  as  to  the  act  to  be  proved 
against  him,"  as  required  by  the  Code. 

Where,  by  statute,  it  is  sufficient  in  an 
indictment  for  forgery  to  set  forth  the  al- 
leged forged  instrument  according  to  its 
"purport  and  value,"  it  is  not  neceaporv  t) 
set  out  a  power  of  attorney  attached  to  the 
instrument  in  question,  nor  indorsemenU 
of  payments.  Burdge  v.  State,  53  Ohio 
St.  512,  42  N.  E.  594. 

An  indictment  alleging  the  forging  of  the 
signature  of  another  to  a  promissory  note 
need  not  set  out  a  copy  of  the  instrument, 
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where  the  indictment  is  framed  in  the  lan- 
guage of  a  statute  which  defines  the  offense 
as  the  forging  of  the  "handwriting"  of  an- 
other. Cohen  v.  People,  7  Colo.  274,  3  Pac. 
385. 

There  have  been  many  cases  where  courts 
have  impliedly  recognized  the  rule  requir- 
ing a  forged  writing  to  be  set  out  accurate- 
ly in  the  indictment,  but  no  decisions  except 
those  directly  passing  upon  the  question 
have  been  included  in  this  note. 

W.  A.  S. 


MICHIGAN  SUPREME  COURT. 

EDWARD  HAYES  • 

V. 

WABASH  RAILROAD  COMPANY,  Plff.  in 

Err. 

(—  Mich.  — ,  128  N.  W.  217.) 

Appeal  ^  Yariance. 

1.  The  question  of  variance  between  plead- 
ing and  proofs  cannot  be  raised  for  the  first 
time  on  appeal. 

Master  —  authority  of  servant  —  ticket 
agent. 

2.  A  city  passenger  and  ticket  agent  of  a 
railroad  company  has  implied  authority  to 
guarantee  connections  by  one  of  its  regular 
trains,  which  is  necessary  to  permit  an  in- 
tending passenger  to  reach  its  destination 
at  a  specified  time. 

Carrier  —  contract  —  parol  evidence. 

3.  The  actual  contract  between  a  rail- 
road   company    and    a    passenger    may    be 

fifote,  —  Extent  of  ticket  or  ptiaaenger 
agents*  implied  authority  in  reapect 
of  transportation  of  paasengera. 

As  to  waiver  of  a  requirement  of  signa- 
ture on  ticket  or  coupon,  see  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Newburn,  30  L.R.A.(N.S.) 
432,  and  note. 

As  to  the  liability  of  a  carrier  on  ac- 
count of  misdirection  of  a  passenger  by  an 
employee,  see  Mace  v.  Southern  R.  Co.  24 
L.R.Ar(N.S.)   1178,  and  note. 

Agreement  or  representation  contrary  to 
provision  of  ticket  or  regulation  of  car- 
rier— in  general. 

In  Cornell  v.  Chicago,  R.  I.  &  P.  R.  Co. 
143  Mo.  App.  598,  128  S.  W.  1021,  where 
an  agent  told  plaintiff  they  did  not  sell 
tickets  to  his  transfer  point,  but  sold,  him  a 
ticket  to  the  station  next  before  it,  and  told 
liim  he  would  be  permitted  to  ride  to  the 
transfer  point  witliout  extra  charge,  and  he 
was  permitted  to  do  so  by  the  conductor, 
it  was  held  that  he  had  a  valid  contract 
for  carriage  to  the  transfer  point,  and 
hence  was  a  passencjer  between  that  point 
and  the  place  designated  on  his  ticket. 

But  in  Texas  &  P.  R.  Co.  v.  Smith,  38 
Tex.  Civ.  App.  4,  84  S.  W.  852,  it  was  held 
that  a  ticket  agent  could  not  bind  the 
road  by  a  contract  to  carry  a  passenger 
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shown  by  parol,  notwithstanding  the  lan- 
guage of  the  ticket. 

Damages  —  breach    of    transportation 
contract  —  cost  of  special  train. 

4.  For  breach  of  contract  on  the  part  of 
a  carrier  that  one  of  its  regular  trains 
should  make  its  connections,  which  is  neces- 
sary to  enable  a  passenger  to  reach  his 
destination  at  a  specified  time,  the  impor- 
tance of  which  is  known  by  the  company, 
the  passenger  may  hold  the  company  liable 
for  the  expense  of  a  special  train,  necessary 
to  effect  the  desired  result. 

Evidence  —  time-table  — ^  contract  for 
connections. 

5.  Upon  the  question  of  the  liability  of 
a  railroad  company  for  breach  of  a  contract 
by  its   ticket   agent   that   a   regular    train 
would  make  its  connections,  and  upon  the  I 
question   of  the   credibility  of  the   agent's 


testimony  denying  the  contract,  a  time-table 
is  not   admissible   in   evidence,   which    cor. 
tains  the  statement  that  the  company  does 
not   hold   itself   responsible   for   failure  to 
make  connections. 


(November  11,  1910.) 

ERROR  to  the  Circuit  Court  for  Warne 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  reojve: 
damages  for  alleged  breach  by  defendant  o: 
its  special  contract  to  carry  plaintiff  as  a 
passenger.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hunt  &  Altland,  for  plaintiff 
in  error: 

Tile  local  city  ticket  and  passenger  agent 


who  had  lost  her  ticket,  without  a  ticket, 
such  an  agreement  being  outside  of  his  ap- 
parent authority. 

Validity  of  ticket. 

It  hat  been  held  that  the  company  was 
bound  by  the  action  of  its  ticket  agent 
in  representing  that  a  ticket  was  good  for 
passage  between  the  points  stated,  though  it 
was  part  of  an  excursion  ticket  instead  of  a 
regular  ticket.  Hufford  v.  Grand  Rapids  & 
I.  R.  Co.  64  Mich.  631,  8  Am.  St.  Rep.  859, 
31  N.  W.  644.  The  court  said :  "Passengers 
are  not  interested  in  the  internal  affairs 
of  the  companies  whose  roaches  they  ride  in. 
nor  are  they  required  to  know  the  rules  and 
regulations  made  by  the  directors  of  a  com- 
pany for  the  control  of  the  action  of  its 
agents  and  the  management  of  its  affairs." 

So.  the  company  is  bound  by  the  agent's 
conduct  in  selling  a  mileage  book  good  only 
for  the  original  purchaser,  whose  name  was 
to  be  signed  on  the  back,  to  one  who  in- 
formed him  that  he  was  purchasing  it  in 
an  assumed  name.  Chicago  &  N.  W.  R.  Co. 
V.  Pendergast,  75  111.  App.  133. 

And  the  company  is  bound  where  a 
round-trip  ticket  containing  a  provision  that 
it  should  be  used  only  by  the  original  hold- 
er, whose  signature  it  bears,  but  which  was 
not  in  fact  signed  by  anyone,  was  sold  with 
the  express  understanding  that  it  should 
be  used  by  A  in  going  and  B  in  returning. 
Jevons  V.  Union  P.  R.  Co.  70  Kan.  491,  78 
Pac.  817. 

But  in  Coyle  v.  Southern  R.  Co.  112  Ga. 
121,  37  S.  E.  163,  it  was  held  that  a  pur- 
chaser '  from  an  original  holder  was  not 
justified  in  relying  on  the  statement  of  an 
agent  that  the  ticket  would  be  accepted  from 
him  for  passage,  where  the  ticket  provided 
that  it  should  be  used  only  by  the  original 
holder,  and  that  no  agent  should  have  au- 
thority to  modify  or  waive  any  of  its  pro- 
visions. 

Time  limit. 

In  Nelson  v.  Long  Island  R.  Co.  7  TTun, 
140,  it  was  held  that  the  plaintiff  could  ro- 
Iv  on  the  action  of  an  agent,  inducing  him  to 
31  L.R.A.(K^.') 


believe  the  ticket  was  good  to  a  certaiu 
date,  though  the  agent  did  not  make  a  posi- 
tive statement,  the  court  saying:  •*\Ylicn 
the  agent  is  called  upon  to  act,  he  must 
do  so  if  the  defendants  wish  to  protect  them- 
selves from  liability  beyond  any  desirei 
limit.  The  agent  with  whom  the  plaintiff 
dealt  could  have  said  that  the  ticket  waj 
good  for  Monday  only,  and  tHus  have  pre- 
vented suffering,  loss,  and  damage." 

And  in  Callaway  v.  Mellett,  15  Ind.  App 
366,  67  Am.  St.  Rep.  238,  44  N.  E.  19^. 
where  plaintiff  was  given  an  expired  ex- 
cursion ticket,  the  light  being  so  poor  that 
he  could  not  read  it,  and  on  inquiry  wai 
assured  it  was  all  right  and  would  be  ac- 
cepted by  the  conductor,  it  was  held  that 
he  had  a  right  to  rely  on  such  representation 
unless  he  knew  its  limit  of  use  had  expired. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Daniels  (Tex, 
Civ.  App.)  20  S.  W.  426.  however,  where  the 
time  was  limited  by  the  ticket,  it  was 
held  that  this  contract  could  not  be  varied 
by  sliowing  a  contemporaneous  parol  ai^ee- 
ment  with  the  agent  as  to  a  different  time. 

In  Elliott  V.  Southern  P.  Co.  145  Cal.  441. 
68  L.R.A.  393,  79  Pac.  420,  where  a  return 
ticket  was  limited  in  time,  and  the  trains 
had  been  held  up  by  a  strike,  it  was  held 
that  the  statement  of  an  agent  at  the  return 
point,  that  the  ticket  would  be  good  when 
the  trains  did  start,  was  not  a  waiver 
of  a  stipulation  as  to  time,  in  the  absence  of 
a  showing  of  his  authority  to  make  euch 
a  waiver.  The  court,  however,  calls  atten- 
tion to  the  fact  that  it  was  not  a  statement 
made  contemporaneously  with  the  contract, 
but  two  days  later. 

And  that  a  representation  as  to  the  time 
limit  of  a  contract,  made  by  the  agent  sub- 
sequently to  the  sale  thereof,  will  not  have 
the  effect  of  extending  the  time  limited  on 
the  face  of  the  ticket,  see  llanlon  v.  niinoiji 
C.  R.  Co.  109  Iowa,  136,  80  X.  W.  223, 
holding  that  an  agent  has  no  such  implied 
power;  and  Boice  v.  Hudson  River  R.  Co. 
61  Barb.  611,  holding  that  the  company 
will  not  be  bound  by  such  a  representa- 
tion in  the  absence  of  proof  that  the  agent 
had  authority  to  change  the  contract  ss 
expressed  by  the  ticket. 
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had  no  authority  to  make  the  contract 
claimed  by  plaiiitifT. 

Gerardy  v.  LouiBville  &  N.  R.  Co.  52 
Misc.  466,  102  :?^.  Y.  Supp.  548;  Dresser 
V.  Canadian  R.  Co.  53  C.  C.  A.  659,  116 
Fed.  281;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cameron^  14  C.  C.  A.  358,  32  U.  S.  App. 
67,  66  Fed.  712;  Texas  &  P.  R,  Co.  v.  Smith, 
38  Tex.  Civ.  App.  4,  84  S.  W.  852;  Van 
Camp  V.  Michigan  C.  R.  Co.  137  Mich.  467, 
100  N.  W.  771;  Geer  v.  Michigan  C.  R. 
Co.  142  Mich.  511,  106  N.  W.  72. 

That  plaintiff  is  not  entitled  to  recover 
because  the  damages  claimed  are  special 
damages,  and  the  defendant  company  did 
not  have  in  contemplation  any  such  dam- 
ages at  the  time  the  alleged  contract  is 
claimed  to  have   be^n   made. 


8  Am.  &  Kng.  Law,  pp.  588,  502;  Clark 
V.  Moore,  3  Mich.  61;  McKinnon  v.  Mc- 
Ewan,  48  Mich.  106,  42  Am.  Rep.  458,  11 
N.  W.  828;  Cuddy  v.  Major,  12  Mich. 
368;  Allis  v.  McLean,  48  Mich.  428,  12  N. 
VV.  640;  Petrie  v.  Lane,  67  Mich.  454,  35 
N.  W.  70;  Georgia  R.  Co.  v.  Hayden,  71 
Ga.  518,  51  Am.  Rep.  274;  Brininstool  v. 
Michigan  United  R.  Co.  157  Mich.  172,  121 
N.  W.  728. 

Messrs.  Stevenson,  Carpenter,  &  But- 
zel,  with  Mr.  J.  Lawrence  Hlbbard,  for 
defendant  in  error: 

A  ticket  agent  of  a  common  carrier  has 
general  authority  to  make  all  reasonable 
contracts  of  carriage.  Any  imdisclosed 
limitation  does  not  bind  the  passenger. 
Such  an  agent  has  authority  to  agree  to 


Route. 

It  seems  that  it  is  within  the  implied 
power  of  a  ticket  agent  to  bind  the  company 
by  representations  concerning  the  route  to 
be  taken  by  a  passenger. 

Thus,  in  Southern  R.  Co.  v.  Nowlin,  156 
Ala.  222,  130  Am.  St.  Rep.  01,  47  So.  180, 
it  was  held  that  the  company  was  bound 
by  a  direction  given  by  its  agent  to  an  in- 
tending passenger  as  to  the  most  direct 
route,  and  was  liable  for  damages  resulting 
from  sending  her  by  a  more  circuitous  one, 
it  being  unimportant  that  she  purchased  her 
ticket  on  the  day  following  that  in  which 
the  representation  was  made,  if  she  in  fact 
purchased  it  in  reliance  upon  that  repre- 
sentation. 

In  niinois  C.  R.  Co.  v.  Harper,  83  Miss. 
660,  64  L.RJI.  283,  102  Am.  St.  Rep.  469, 
35  So.  764,  it  was  held  that  where  a  com- 
pany has  two  routes  to  a  passenger's  desti- 
nation, and  sells  a  ticket  without  designat- 
ing which  route  is  to  be  tivken,  it  will  be 
bound  by  the  direction  of  its  agent  as  to 
which  one  the  ticket  would  be  good  for. 

And  in  Louisville  &  N.  R.  Co.  v.  Brecken- 
ridge,  99  Ky.  1,  34  S.  W.  702,  where  plain- 
tiff bought  a  ticket  under  an  agreement 
that  he  should  be  allowed  to  go  by  a  cer- 
tain route,  though  the  ticket  did  not  so  pro- 
vide, it  was  held  that  he  was  entitled  to 
damages  for  ejection  at  a  junction  where, 
according  to  the  ticket,,  he  should  have 
changed  cars. 

Connections. 

In  addition  to  Hayes  v.  Wabash  R.  Co., 
the  only  case  found  involving  the  power  of 
the  ticket  agent  to  bind  the  company  by 
representations  concerning  connections  is  La- 
tour  V.  Southern  R.  Co.  71  S.  C.  532,  51 
S.  E.  265,  in  which  it  was  held  that  a  state- 
ment by  an  agent  at  the  time  of  the  sale  of 
the  ticket,  that  the  train  would  make  close 
connections  for  plaintiff's  destination,  did 
not  amount  to  a  guaranty  of  such  con- 
nection. 

The  case  of  Van  Camp  v.  Michigan  C.  R. 
Co.  137  Mich.  467,  100  N.  W.  771,  cited  in 
the  Hayes  Case,  is  not  exactly  in  point,  for 
31  L.R.A.(N.S.) 


it  appeared  in  that  case  that  the  agent  re- 
lied upon  the  printed  schedule  furnished 
him,  and  had  not  been  notified  of  a  change 
made  therein ;  the  court  saying :  "It  cannot, 
therefore,  be  said  that  the  act  which  caused 
the  plaintiff  to  purchase  her  ticket  and  take 
the  train  was  solely  that  of  the  ticket  agent 
at  Ypsilanti.  On  the  contrary,  it  was  the 
act  of  the  defendant  itself,  in  issuing  and 
publishing  its  schedules,  and  failing  to  noti- 
fy its  agent  of  the  change.  So  far  Us  this 
record  shows,  the  agent  relied  upon  this 
schedule,  and  was  authorized  to  rely  upon 
it  until  notified  otherwise." 

Stop-over. 

In  Burnham  v.  Grand  Trunk  R.  Co.  63 
Me.  298,  18  Am.  Rep.  220,  where  plaintiff 
bought  a  ticket  after  being  informed  that 
a  stop-over  at  an  intermediate  station  would 
be  permitted,  it  was  held  that  the  company 
was  bound,  though  the  ticket  read  that 
it  was  good  for  the  day  of  date  only,  and 
the  regulation  permitting  conductors  to  give 
stop-over  slips  had  been  recently  abolished; 
the  court  saying :  "The  real  contract  be- 
tween the  plaintiff  and  the  ticket  agent  was 
made  before  the  ticket  was  seen.  The  plain- 
tiff paid  his  money  upon  the  statement  of 
the  agent,  and  not  upon  any  indorsement 
upon  the  ticket.  He  took  the  ticket,  not 
as  expressing  a  contract,  but  as  proof  of  the 
contract  he  had  already  made  with  the 
agent.  He  had  neither  seen  nor  assented  to 
the  indorsement,  nor  was  he  asked  to  as- 
sent to  it.  As  between  the  plaintiff  and 
agent  the  contract  was  definite,  with  no  mis- 
understanding or  suggestion  of  it." 

And  in  Young  v.  Pennsylvania  R.  Co.  115 
Pa.  112,  7  Atl.  741,  where  plaintiff  informed 
the  agent  that  h6  wished  to  stop  over  at  an 
intermediate  station,  and  was  told  that  the 
ticket  would  permit  it,  it  being  punched  for 
an  expiraton  date  making  allowance  for 
the  time  desired  for  the  stop,  it  was  held 
that  the  company  was  bound  by  such  agree- 
ment. 

But  an  agent  not  connected  with  the 
sale  of  the  ticket  would  not  have  power 
to  authorize  the  stop-over  contrary  to  the 
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deliver  the  passenger  at  the  place  of  desti- 
nation at  a  particular  time.  Only  when 
contracts  are  of  an  unusual  and  extraordi- 
nary character  is  the  passenger  put  on  in- 
quiry as  to  the  agent's  authority. 

Hutchinson,  Carr,  267 ;  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  351;  Foster  v.  Cleveland,  C 
C.  &  St.  L.  B.  Co.  56  Fed.  434;  Lawson  Con- 
tracts of  Carr.  229;  Rudcll  v.  Ogdensburg 
Transit  Co.  117  Mich.  568,  47  L.R.A.  415,  76 
N.  W.  380;  Butler  v.  Maples,  9  Wall.  766, 19 
L.  ed.  822;  Missouri  P.  R.  Co.  v.  Curtis, 
3  Tex.  App.  Civ.  Cas.  (Willson)  379;  Gulf, 
C,  &  S.  F.  R.  Co.  V.  Moorman,  (Tex.  Civ. 
App.)  46  S.  W.  662;  St.  Louis  Southwestern 
R.  Co.  V.  White,  99  Tex.  359,  2  L.R.A. 
(N.S.)  110,  122  Am.  St.  Rep.  631,  89  S.  W. 
748,  13  A.  &  E.  Ann.  Cas.  965;  Burnham 
V.  Grand  trunk  R.  Co.  63  Me.  302,  18  Am. 
Rep.  220;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  N.  W.  157;  Tal- 
cott  V.  Wabash  R.  Co.  159  N.  Y.  461,  54 
N.  E.  1;  Isaacson  v.  New  York  C.  &  H.  R. 
R,  Co.  94  N.  Y.  278,  46  Am.  Rep.  142; 
Turner  v.  Great  Northern  R.  Co.  15  Wash. 
213,   55   Am.   St.   Rep.   883,   46   Pac.    243; 


New  York,  L.  E.  &  W.  R.  Co.  ▼.  Winter. 
143  U.  S.  60,  36  L.  ed.  71,  12  Sap.  Ct.  Rep. 
356;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cameron, 
14  C.  C.  A.  368,  32  U.  S.  App.  67,  66  Fed. 
709;  Bussman  v.  Western  Transit  Go.  71 
Fed.  654;  Stoner  v.  Chicago  G.  W.  R.  Co.  10» 
Iowa,  651,  80  N.  W.  669;  Wood  v.  Cliicagoi, 
M.  &  St.  P.  R.  Co.  68  Iowa,  491,  56  Aul, 
Rep.  861,  27  N.  W.  473;  Deming  v.  Grand 
Trunk  R.  Co.  48  N.  H.  455,  2  Am.  Rep.  267, 
1  Hutchinson,  Carr.  3d  ed.  §  462,  p.  499; 
Strohn  y.  Detroit  &  M.  R.  Co.  23  Wis.  126, 
99  Am.  Dec.  114;  Hansen  v.  Flint  &;  P.  M. 
R.  Co.  73  Wis.  346,  9  Am.  St.  Rep.  791,  41 
N.  W.  529;  Hutchings  v.  Ladd,  16  Mich. 
493;  Inglish  v.  Ayer,  79  Mich.  616,  44  N. 
W.  942;  Leo  Austrian  &  Co.  v.  Springer, 
94  Mich.  343,  34  Am.. St.  Rep.  350,  54  X. 
W.  50;  Batty  v.  Carswell,  1  Am.  Ijotd. 
Cas.  (Hare  k  W.)  667,  note;  Griggs  v. 
Selden,  68  Vt.  561,  5  Atl.  504;  Home  L. 
Ins.  Co.  y.  Pierce,  75  111.  426;  St.  Louis  & 
M.  Packet  Co.  v.  Parker,  59  111.  23;  Banner 
Tobacco  Co.  v.  Jen  i  son,  48  Mich.  459,  12 
N.  W.  655;  Mechem,  Agency,  §§  283,  437; 
Toledo,  W.  &  W.  R.  Co.  v.  Elliott,  76  IlL 


provisions  of  the  ticket.  Thus,  in  McClure 
V.  Philadelphia,  W.  &  B.  R.  Co.  34  Md.  532, 
6  Am.  Rep.  345,  where  plaintiff  took  passage 
on  a  through  ticket,  and,  desiring  to  stop 
at  an  intermediate  station,  asked  the  agent 
there  if  the  conductor's  check,  given  him 
on  taking  up  his  ticket,  would  be  good  on  a 
later  train,  and  was  told  that  it  was  good 
till  taken  up,  it  was  held  that  the  pre- 
sumption was  that  the  agent  at  the  way 
station  had  no  authority  to  modify  the  con- 
tract, and  that  the  burden  of  rebutting  this 
presumption  was  on  the  plaintiff. 

Time  of  arrival. 

While  in  Gerardy  v.  Louisville  &  N.  R. 
Co.  62  Misc.  466,  102  N.  Y.  Supp.  548,  it 
was  held  that  the  statement  of  an  agent 
upon  selling  a  ticket,  that  the  train, 
which  was  late,  would  make  up  the  lost 
time,  did  not  establish  a  contract  for  car- 
riage to  plaintiff's  destination  on  the  sched- 
uled time,  it  seems  that  an  agent  has  im- 
plied power  to  bind  the  company  by  repre- 
sentations as  to  the  time  of  arrival  at  des- 
tination. 

Thus,  in  Foster  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  66  Fed.  434,  and  Mi  sour  i  P.  R.  Co. 
v.  Curtis,  3  Tex.  App.  Civ.  Cas.  (Willson) 
379,  it  was  held  that  the  company  was 
bound  by  a  guaranty  made  b^  a  ticket  agent 
to  the  manager  of  a  theatrical  troop,  that 
they  would  be  carried  to  their  destination 
within  a  certain  time,  and  that  the  company 
was  liable  for  damages  resulting  from  a 
breach  of  the  agreement. 

And  in  Turner  v.  Great  Northern  R.  Co. 
15  Wash.  213,  55  Am.  St.  Rep.  883,  46  Pac. 
*  243,  it  was  held  that  the  railroad  company 
was  bound  by  a  statement  of  a  union  ticket 
a?ent.  made  at  the  time  of  the  sale  of  the 
ticket,  as  to  the  time  of  arrival  at  desti- 
ai  L.R.A.(N.S.) 


nation,  when  conditions  existed  at  that  time 
making  through  carriage  on  schedule  time 
impossible. 

Stop  at  destination. 

The  general  rule  seems  to  be  that  a  carrier 
will  be  bound  by  representations  made 
by  its  ticket  agents  as  to  the  stoppage  of 
trains  at  a  passenger's  destination.  Chica- 
go, St.  L.  &  P.  R.  Co.  ▼.  Bills,  118  Ind.  221, 
20  N.  E.  775;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  N.  W.  167 ;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Moorman  (Tex.  Civ.  App.) 
46  S.  W.  662. 

Though  the  train  was  not  scheduled  to 
stop.  Miller  v.  King,  21  App.  Div.  192,  47 
N.  Y.  Supp.  634;  Kansas  City,  Ft.  8.  & 
M.  R.  Co.  V.  Little,  66  Kan.  378,  61  L.R.A. 
122,  97  Am.  St.  Rep.  376,  71  Pac  820; 
Louisville  &  N.  R.  Co.  ▼.  Scott  (Ky.)  133 
S.  W.  800. 

At  least,  in  the  absence  of  knowledge  on 
the  part  of  the  passenger  that  such  infor- 
mation was  incorrect,  or  of  anything  on  the 
ticket  to  indicate  on  what  trains  it  would 
be  good.  Central  R.  &  Bkg.  Co.  v.  Roberts, 
91  Ga.  513,  18  S.  E.  316;  Atkinson  v. 
Southern  R.  Co.  114  Ga.  146,  65  L.R.A.  223, 
39  S.  E.  888. 

Especially  where  plaintiff  was  |^ven  a 
time-table  showing  the  stop,  in  addition  to 
being  informed  by  the  agent  of  whom  he 
purchased  his  ticket  that  the  train  would 
stop  at  his  destination.  McDonald  v.  Cen- 
tral R.  Co.  72  N.  J.  L.  280,  2  L.R.A.(N.S.) 
505,  111  Am.  St.  Rep.  672,  62  Atl.  405. 

Even  the  sale  to  a  passenger  of  a  ticket 
without  informing  him  that  the  tain  did 
not  stop  at  his  destination,  it  having  been 
a  previous  custom  for  it  to  do  so,  was  held 
to  bind  the  company  to  make  the  stop.    St 


idio. 
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67;  Busch  v.  Wilcox,  82  Mich.  315,  46  N. 
\V.  940;  Seasongood,  S.  K.  CJo.  v.  Tennessee 
&,  O.  River  Transp.  Co.  21  Ky.  L.  Rep. 
1142,  40  L.R.A.  270,  64  S.  W.  193;  Dysart 
V.  Missouri,  K.  &  T.  R.  Co.  68  C.  C.  A. 
692,  122  Fed.  231. 

The  time-tahle  was  properly  excluded  for 
the  reason  that  plaintiff,  when  he  went  to 
the  agent  for  his  information,  went  to  the 
proper  j>lace  for  the  most  reliable  informa- 
tion. He  was  under  no  obligation  to  con- 
sult time-tables  or  public  schedules. 

Van  Camp  v.  Michigan  C.  R.  Co.  137  Mich. 
471,  100  N.  W.  771. 

McAIvay,  J.,  delivered  the  opinion  of  the 
court : 

Upon  writ  of  error  this  case  is  brought 
to  this  court  for  review  by  defendant,  ask- 
ing that  a  judgment  recovered  against  it  be 
reversed  for  reasons  hereafter  stated.  The 
suit  was  brought  by  plaintiff  to  recover 
certain  damages  claimed  to  have  been  sus- 
tained by  him  on  account  of  the  failure  of 
defendant  to  perform  a  certain  special  con- 
tract of  carriage,   made   and  entered  into 


between  plaintiff  and  the  agent  of  defend- 
ant company  in  Detroit,  having  entire 
charge  of  its  ticket  office  in  the  city,  being 
styled  the  "city  passenger  and  ticket  agent,** 
and  who  has  been  so  employed  for  many 
years.  Plaintiff,  having  urgent  business  be- 
fore one  of  the  Departments  at  Washington, 
District  of  Columbia,  requiring  his  presence 
with  his  atorneys  on  July  20,  1904,  at  10 
I  o'clock  p.  M.,  and  desiring  to  use  the  least 
time  possible  in  making  the  trip,  claims 
that  he  stated  the  circumstances  to  this 
passenger  and  ticket  agent  of  defendant  at 
Detroit  several  days  prior  to  that  date, 
desiring  to  know  if  the  defendant  company, 
whose  train  left  later  than  a  Michigan  Cen- 
tral train,  would  without  fail  furnish  trans- 
portation and  carry  the  party  from  Detroit, 
to  arrive  at  Washington  before  the  required 
time;  that  if  this  could  not  be  done,  he 
would  take  the  Michigan  Central;  that  both 
parties  understood  that  the  making  of  the 
connection  at  Buffalo  was  essential  to  make 
the  trip  within  the  time  specified;  that  the 
agent  promised  to  convey  and  transport 
plaintiff   and    his    party   from    Detroit   to 


Louis,  I.  M.  &.  S.  R.  Co.  v.  Adcock,  62  Ark. 
406,  12  S.  W.  874. 

Where  plaintiff  knew  a  certain  train  did 
not  stop  at  his  station  regularly,  but  pur- 
chased a  ticket  for  it  from  an  agent  of  a 
connecting  carrier  at  a  station  in  another 
state,  there  being  some  evidence  that  the 
train  was  customarily  stopped  there  for  for- 
eign passengers,  the  question  whether  plain- 
tiff had  a  special  contract  to  stop  at  that 
station  was  left  to  the  jury.  Humphries  v. 
Illinois  C.  R.  Co.  70  Miss.  453,  12  So.  155. 

And  where  a  return  ticket  was  purchased 
of  the  porter,  who  was  frequently  left  in 
charge  of  the  ticket  office  by  the  agent, 
and  the  purchaser  was  informed  that  a  cer- 
tain train  would  stop  there  on  the  return 
trip,  it  was  held  that  the  company  was 
bound.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moor- 
man, supra. 

However,  in  Pittsburgh,  C.  &  St.  L.  R.  Co. 
v.  Nuzum,  60  Ind.  633,  a  former  appeal  of 
which  will  be  found  in  60  Ind.  141,19  Am. 
Rep.  703,  it  was  held  that  the  company  was 
not  bound  by  the  statement  of  an  agent  to 
one  purchasing  a  ticket  for  a  particular 
train,  that  it  would  stop  at  a  certain  sta- 
tion which  was  not  a  regular  stopping  place 
for  that  train,  the  court  saying  that  the 
ticket  agent's  authority  in  that  respect  was 
no  greater  than  a  conductor's. 

In  Evansville  &  T.  H.  R.  Co.  v.  Wilson, 
20  Ind.  App.  5,  50  N.  E.  90,  the  court  said 
that  while  it  is  doubtless  true  that  it  is 
not  within  the  implied  authority  of  agents 
for  the  sale  of  tickets  at  its  stations  to 
change  the  duly  establislied  reo^ulations  of 
the  company  for  the  stoppage  oif  its  passen- 
ger trains,  it  was  bound,  under  the  pecul- 
iar circumstances  of  the  case,  involving  ad- 
ditional representations  by  the  company,  to 
stop  for  plaintiff. 
31  L.R.A.(K.S.) 


And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cameron,  14  C.  C.  A.  358,  32  U.  S.  App.  67, 
66  Fed.  709,  where  it  was  sought  to  show 
an  enlargement  of  the  obligation  assumed 
by  parol  representations  by  the  selling 
agent,  it  was  held  that  such  statements 
must  be  contemporaneous  with  the  sale  of 
the  ticket,  and  that  statements  made  three 
weeks  before  the  sale  would  not  have  that 
effect. 

Carriage  on  freight  train. 

In  Kansas  P.  R.  Co.  v.  Kessler,  18  Kan. 
523,  it  was  held  that  the  company  was  li- 
able for  ejecting  plaintiff  from  a  freight 
train,  where  an  agent  had  sold  him  a  ticket 
for  the  train  to  a  station  to  which  passen- 
gers were  not  carried  on  freight  trains, 
the  agent  not  knowing  of  a  recent  change 
in  the  rules  to  that  effect. 

In  Houston,  E.  &.  W:  T.  R.  Co.  v.  Jackson 
(Tex.  Civ.  App.)  61  S.  W.  440,  where  the 
regulation  of  the  carrier  prohibited  the 
carriage  of  a  passenger  on  a  freight  train 
without  a  special  permit  from  the  agent  or 
conductor,  it  was  neld  that  where  an  agent, 
on  selling  a  ticket,  informed  the  plaintiff 
that  the  conductor  would  give  him  a  permit, 
the  company  was  bound  by  the  contract  so 
made,  though  by  regulation  the  conductor 
was  not  authorized  to  give  permits  at  this 
station. 

But  in  Ellis  v.  Houston,  E.  &  U.  T.  R. 
Co.  30  Tex.  Civ.  App.  172,  70  S.  W.  114, 
under  the  same  regulation  it  was  held  that 
the  sale  by  an  agent  of  a  ticket  for  a  freight 
train,  without  the  mention  of  such  a  per- 
mit, would  not  amount  to  an  uncondition- 
al contract  for  carrias^e  on  that  train  with- 
out signing  a  permit  offered  by  the  co!i« 
ductor.  R.  L.  S. 
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Washington  in  time  for  the  hearing,  and 
guaranteed  and  agreed  to  make  the  connec- 
tion at  Buffalo  with  the  Pennsylvania  Rail- 
road Company  without  fail;  that,  relying 
upon  this  agreement,  plaintiff  afterwards, 
on  July  18,  1904,  purchased  five  tickets 
and  berths  for  himself  and  party  at  the  of- 
fice of  defendant  company  in  Detroit,  from 
such  agent,  for  transportation  to  Washing- 
ton, District  of  Columbia,  and  proceeded 
upon  the  journey;  that  at  Buffalo  the  train 
missed  connections,  and  plaintiff,  in  order 
to  arrive  at  his  destination  on  time,  char- 
tered a  special  train  at  Buffalo,  at  an  ex- 
pense of  $140,  and  succeeded  in  catching 
the  train  for  Washington  at  Clean;  that  on 
that  train  he  was  required  to  pay  a  further 
sum  of  $4  for  berth  accommodations.  For 
the  recovery  of  these  sums  this  suit  was 
instituted.  Upon  the  trial  there  was  a  dis- 
pute as  to  whether  the  claimed  special  con- 
tract was  in  fact  made.  This  question  was 
submitted  to  the  jury  and  determined  in 
favor  of  the  plaintiff.  A  motion  to  direct 
a  verdict  for  defendant  was  denied.  The 
jury  found  a  verdict  for  the  amount  claimed 
by  plaintiff.  Defendant  made  a  motion 
for  a  judgment  in  its  favor  non  obstante 
veredicto,  which  was  denied,  and  a  judg- 
ment was  duly  entered  for  plaintiff.  The 
errors  assigned  relate  to  the  denial  of  these 
motions,  refusals  to.  charge,  portions  of  the 
charge  as  g^ven,  and  the  acceptance  and  re- 
jection of  evidence.  Of  these  many  errors 
assigned  it  will  be  necessary  to  discuss  but 
A  few. 

Defendant  claims  in  its  brief  that  there 
is  a  fatal  variance  between  the  declaration 
and  the  proofs  of  the  plaintiff.  We  do  not 
find  that  such  a  claim  was  made  in  the 
court  below.  It  is  well  settled  that  this 
question  cannot  for  the  first  time  in  a  case 
be  raised  in  this  court. 

Tlie  question  as  to  whether  the  special 
contract  of  carriage  was  made  by  defend- 
ant's agent,  as  claitaed  by  plaintiff,  has 
been  settled  by  the  jury,  and  will  be  accept- 
ed by  this  court  as  an  established  fact. 

The  question  of  importance  in  the  case 
relates  to  the  authority  of  the  agent  to 
make  this  contract.  It  is  vigorously  denied 
on  the  part  of  defendant  that  this  agent 
had  authority  to  make  the  contract  claimed 
by  plaintiff,  and  insisted  that  no  testimony 
was  introduced  by  him  showing  such  au- 
thority; that  the  evidence  on  the  part  of 
defendant  upon  the  question  was  positive 
and  undisputed. 

It  is  established  by  the  authorities  that 
the  ticket  or  shipping  agents  of  common 
carriers  have  authority  to  make  all  usual 
and  ordinary  contracts  of  carriage  and  ship- 
ment; and  that  the  public  has  a  right  to 
assume  that  they  are  authorized  to  do  what- 
31  L.R.A.(N.8.) 


ever  they  attempt  to  do.  Rudell  ▼.  Ogdens- 
burg  Transit  Co.  117  Mich.  568,  44  L.R  A. 
415,  76  N.  W.  380,  and  cases  cited.  From 
that  case  we  quote:  "Only  when  contracts 
are  of  an  unusual  and  extraordinary  char- 
acter is  the  shipper  put  to  inquiry  as  to  the 
agent's-  authority.  Hutchinson,  Carr.  § 
267;  5  Am.  &  Eng.  Enc.  Law.  2d  ed.  p. 
351.  A  guaranty  to  a  theatrical  troupe  that 
it  would  arrive  at  a  given  time  is  held 
valid.  Foster  v.  Cleveland,  C.  (J.  &  St.  L. 
R.  Co.  (C.  C.)  56  Fed.  434.  One  writer 
says:  'As  common  carriers,  especially  at 
the  present  day,  transact  the  greater  part, 
if  not  all,  of  their  business  with  the  pub- 
lic through  agents  and  servants,  it  is  plain 
that  the  public  have  a  right  to  assume 
that  they  are  authorized  to  do  whatever 
they  attempt  to  do.'  Lawson,  Contracts  of 
Carriers,  §  229.  The  rule  does  not  include 
contracts    so    unusual    and    extraordinary 

m 

that  they  cannot  reasonably.be  included 
within  the  general  authority.  .  .  . 
Many  cases  like  the  present  and  that  of  the 
theatrical  troupe  are.  constantly  arising, 
where  delivery  at  a  certain  time  is  essen- 
tial. When  the  shipper  and  the  carrier 
agree  through  its  agent  upon  a  date  of  de- 
livery at  destination  which  gives  the  usual 
time  to  make  the  trip,  such  contract  can- 
not be  held  unusual  or  extraordinary,  and 
is  within  the  general  authority  of  the  agent, 
.  .  .  and  when  the  contract  is  a  reason- 
able one,  it  must  be  upheld,  in  the  absence 
of  notice  of  lack  of  authority."  The  facts 
in  the  case  of  Foster  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  cited  supra,  were  as  nearly 
identical  as  possible  with  the  case  at  bar. 
The  contract  made  with  the  agent  of  the 
carrier  was  the  same  as  that  made  in  thia 
case.  That  court  said:  "The  transporta- 
tion was  not,  and  was  not  to  be,  any  dif- 
ferent from  wbat  any  party  might  have  had 
upon  the  same  train.  The  substance  of  the 
guaranty  was  that  such  connection  should 
be  made  at  Crawfordsville  as  would  take 
the  troupe  through  in  time.  This  was  not 
anything  undue,  but  was  what  was  due,  and 
if  it  was  not  undue,  it  was  not  reasonable." 
The  contract  in  this  case  was  to  carry 
plaintiff  and  his  party  promptly  from  De- 
troit to  Washington  upon  the  regular  train, 
to  arrive  there  at  the  time  required, 
guaranteeing  the  connection  at  Buffala 
The  agent  of  defendant  company  who  made 
this  agreement  was  its  passenger  and  ticket 
agent.  We  are  unable  to  distinguish  thia 
case  from  Rudell  v.  Ogdensburg  Transit 
Co.  supra.  Tlie  court  was  not  in  error  in 
holding  and  instructing  the  jury  upon  this 
proposition  that,  if  they  found  that  the 
contract  as  claimed  by  plaintiff  was  made, 
lie  had  a  right  to  rely  upon  it  in  this  case. 
Argument  is  made  that  the  contract  be* 
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tween  these  parties  is  determined  by  the 
ticket  issued  at  the  time,  claimed  to  have 
been  a  reduced-rate  ticket,  under  which 
plaintiff  cannot  recover.  The  record  does 
not  warrant  the  claim  that  this  was  a  re- 
duced rate  ticket.  This  passenger  and  ticket 
agent  testified  that  it  was  the  regular  rate 
to  Washington,  given  at  the  time  by  all  the 
railroads.  The  authorities  already  cited 
hold  that  the  contract  of  carriage  may  be 
shown  by  parol,  and  plaintiff's  proofs  tended 
to  show  that  it  was  made  several  days  be- 
fore the  tickets  were  purchased.  Tliis  is 
also  held  in  New  York,  L.  E,  &  W.  R.  Co. 
V.  Winter,  143  U.  S.  60,  36  L.  ed.  71,  12 
Sup.  Ct.  Rep.  356. 

It  is  contended  that  the  damages  recov- 
ered are  special,  and  could  not  have  been 
within  the  contemplation  of  the  parties  at 
the  time  of  making  the  contract.  It  ap- 
pears from  the  record  that  defendant's 
agent  was  fully  and  repeatedly  informed  of 
the  exigency  that  plaintiff  and  his  attorneys 
must  be  in  attendance  before^  one  of  the 
Departments  at  Washington  on  July  20th, 
in  the  forenoon,  on  a  matter  of  importance, 
and  the  agent  so  testifies.  It  is  true  the 
Department  and  the  case  were  not  mention- 
ed. The  notice,  however,  was  sufficiently 
explicit  for  the  purposes  of  this  case.  The 
entire  claim  is  for  money  spent  by  plain- 
tiff to  accomplish  exactly  what  defendant 
failed  to  do,  and  the  particular  risk  was 
expressly  assumed  by  defendant,  as  the 
verdict  indicates. 

Defendant  discusses  but  two  other  assign- 
ments of  error.  The  court  refused  to  admit 
in  evidence  defendant's  time-table  for  the 
purpose  of  showing  that  it  contained  a 
paragraph  stating  the  time  of  arrival  and 
departure  of  its  trains  was  not  guaranteed, 
and  the  company  did  not  hold  itself  re- 
s]>onsible  for  failure  to  make  connections, 
to  show  the  limited  liability  of  the  company, 
and  as  bearing  upon  'the  credibility  of  the 
agent.  The  plaintiff  went  to  the  proper 
place  for  his  information,  and  made  his 
contract  with  the  agent,  who  assumed  the 
authority  to  make  it.  He  had  a  right  to 
rely  upon  the  representations  of  the  agent 
and  the  contract  entered  into,  and  was  un- 
der no  obligation  to  consult  time-tables  or 
public  schedules.  Van  Camp  v.  Michigan 
C.  R.  Co.  137  Mich.  471,  100  N.  W.  771. 
For  these  reasons  it  was  properly  excluded, 
and,  as  bearing  upon  the  agent's  credi- 
bility, was  not  admissible. 

The  other  error  relates  to  the  claimed  in- 
consistencies contained  in  plaintiff's  testi- 
mony, and  the  charge  of  the  court  as  to 
what  the  contract  was  which  was  relied  up- 
on by  plaintiff.  The  testimony  of  plain- 
tiff, taken  together,  does  not  present  to  us 
the  difficulty  complained  of.  In  fact,  it 
31  L.R.A.(N.S.) 


appears  to  us  both  consistent  and  clear 
in  stating,  the  terms  of  this  agreement. 
The  contract  relied  upon  was  to  transport 
plaintiff  and  his  party  to  Washington  by 
a  certain  time,  by  way  of  Buffalo,  and 
guaranteeing  to  get  them  to  Buffalo  in 
time  for  the  connection  for  Washington. 
It  is  obvious  that  the  connection  at  Buffalo 
was  a  necessity  in  order  to  fulfil  the  con- 
tract, and  it  was  the  failure  to  make  this 
connection  in  which  defendant  defaulted. 
Defendant  does  not  appear  to  grasp  the 
fact  that  both  propositions  were  necessarily 
included  in  the  contract  which  the  jury 
found  was  entered  into  between  the  par- 
ties. The  portions  of  the  charge  of  the 
court  complained  of  are  consistent  with  this 
understanding. 

We  find  no  error  in  this  case. 

The  judgment  is  affirmed. 


NORTH   CAROIjINA   SUPREMB2 
COURT. 

R.  B.  WOODSON 

▼. 

J.  W.  BECK,  Appt. 

(151  N.  C.  144,  65  S.  E.  751.) 

Evidence  —  parol  —  contradicting  writ- 
ing. 

One  sued  upon  a '  duebill  given  for  the 
first  premium  of  a  life  insurance  policy  can- 
not be  permitted  to  show  by  parol  that  it 
did  not  embody  the  contract  oi  the  parties, 
but  that,  instead  of  undertaking  to  pay  the 
amount  called  for,  defendant  had  agreed  to 
surrender  an  old  policy,  and  pay  a  much 
smaller  premium  than  that  designated. 

(Clark^  Cb.  J.,  and  Hoke,  J.,  dissent.) 

(October  13,   1909.) 

Note,  ^  Admissibility  of  parol  evidence 
as  to  manner  or  means  of  paying 
tdritten  contract  not  'itHthin  statute  of 
frauds,  purporting  to  he  payable  in 
money. 

The  note  is  confined  to  prior  or  contem- 
poraneous agreements,  and  expressly  ex- 
cludes cases  dealing  only  with  subsequent 
agreements.  It  considers  the  question  only 
in  the  absence  of  fraud  or  mistake,  and,  as 
the  title  indicates,  does  not  include  cases 
where  the  agreement  has  been  executed.  It 
is  further  confined  to  cases  arising  between 
the  parties  to  the  instruments,  or  those 
against  whom  defenses  available  to  the 
parties  might  be  set  up.  It  also  excludes 
cases  where  it  was  sought  to  show  agree- 
ments not  to  enforce,  or  to  enforce  only  on 
condition,  and  agreements  as  to  the  time 
or  place  of  payment. 

As  to  admissibility  of  parol  evidence  to 
show  that  bill  or  note  was  delivered  on  con- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Vance  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon 
a  duebill  given  for  the  first  payment  of  a 
life  insurance  policy.     Afiirmed. 

Statement  by  Manning,  J.: 

The  plaintiff  sued  the  defendant  before 
a  justice  of  the  peace  on  the  following  due- 
bill: 

Henderson,  N.  C,  December  4th,  '08. 
Due  R.  B.  Woodson  $92.92  (ninety-two 
dollars  ^^loo)  on  a  policy  of  life  insurance 
applied  for  this  day  in  the  Equitable  Life, 
said  $92.92  to  be  paid  when  policy  is  de- 
livered* 

[Signed]   J.   W.  Beck. 

The  defendant  admitted  the  execution  of 
the  duebill  and  a  tender  of  the  policy  for 
$2000,  an  ordinary  life  policy,  but  alleged 


that  the  contract  between  him  and  plali^ 
tiff  was  that  the  defendant  could  puicu&a« 
the  new  policy  and  pay  premiums  on  tbe 
same  by  the  surrender  of  $1,000  policy  in 
the  same  company  that  would  mature  in 
April,  1909,  and  the  payment  of  $9  per 
year,  and  that  plaintiff  refused  to  perform 
said  contract,  and  defendant  therefore  de- 
nied k\\  liability  on  the  duebill.  There  wad 
no  allegation  of  fraud  or  mistake.  The 
justice  of  the  peace  rendered  judgment 
against  defendant,  from  which  he  applied 
to  the  superior  court.  At  the  trial  in  tbe 
superior  court,  his  Honor  submitted  tjie 
following  issue:  ''Is  the  defendant  in- 
debted to  plaintiff;  and,  if  so,  in  what 
amount?"  The  jury,  under  instructions 
from  his  Honor,  responded:  "Ves;  $92.92 
and  interest  from  December  30,  1908."  Xlie 
defendant  appealed. 

Mr.  T.  T.  Hicks,  for  appellant: 

The  evidence  offered  shows  a  part  of  tbe 


dition,  see  note  to  Beach  v.  Nevins,  18 
L.R.A.(N.S.)   288. 

Unless  otherwise  stated  in  the  note,  the 
instruments  in  question  provided  for  the 
payment  of  money. 

With  the  exception  of  the  class  of  cases 
cited  in  the  last  subdivision  of  this  note, 
which  arose  from  conditions  which  no 
longer  obtain,  the  general  rule  that  parol 
evidence  is  inadmissible  to  add  to,  vary,  or 
contradict  the  terms  of  a  written  instru- 
ment applies  generally  in  cases  where  parol 
evidence  is  sought  to  be  introduced  to  show 
the  manner  or  means  in  which  the  execu- 
tory consideration  expressed  in  a  writteii 
instrument  for  the  payment  of  money  is  to 
be  paid. 

The  rule  excluding  parol  evidence  as  to 
the  manner  or  means  of  payment  has  been 
applied  in  cases  involving  promissory  notes, 
wnere  it  was  sought  to  show  agreements 
for  payment — 

— ^in  work  and  labor.  Borden  v.  Peay, 
20  Ark.  293;  Goodrich  v.  Stanley,  23  Conn. 
79;  Stein  v.  Fogarty,  4  Idaho,  702,  43 
Pac.  681;  Vradenburg  v.  Johnson,  3  Neb. 
(Unof.)   326,  91  N.  W.  496; 

— in  certain  property.  Cox  v.  Wallace, 
5  Blackf.  199;  Clement  v.  Houck,  113  Iowa, 
604,  86  N.  W.  765;  Newland  Hotel  Co.  v. 
Wright,  73  Mo.  App.  240;  Lang  v.  John- 
son, 24  N.  H.  302; 

— in  land.  Barhydt  v.  Bonney,  55  Iowa, 
717,  8  N.  W.  672;  Woodin  v.  Foster,  16 
Barb.  146;  Holt  v.  Chandler  (Tex.  Civ. 
App.)   29  S.  W.  532; 

— in  certain  notes.  Kimball  v.  Bryan, 
66  Iowa,  632,  10  N.  W.  218;  Burpe  v.  Disli- 
man,  5  Blackf.  272;  Gardner  v.  Matthews, 
11  Mo.  App.  269;  Fields  v.  Stimston,  1 
Coldw.  40;  Pack  v.  Thomas,  13  Smedes  & 
M.  11,  61  Am.  Dec.  135;  Cole  v.  Hundley, 
8  Smedes  &  M.  473; 

— ^by  application  of  collaterals.  Perry  v. 
Bigelow,  128  Mass.  129;  Meclianics'  Bank 
31  L.R.A.(N.S.) 


V.  Terry,  67  Mo.  App.  12;  Earle  ▼.  Enos, 
130  Fed.  467;  Abrey  v.  Crux,  L.  R.  5  C 
P.  37; 

— ^by  surrender  of  stock  for  which  notes 
were  given.  Nixon  v.  First  State  Bank 
(Tex.  Civ.  App.)  127  S.  W.  882;  Rilev  v. 
Treanor   (Tex.  Civ.  App.)    25  S.  W.  1054; 

— in  certain  stock.  Mosher  v.  Rogers, 
117  111.  446,  5  N.  E.  583; 

— in  specified  railroad  money.  Hair  v. 
La  Brouse,  10  Ala.  548; 

— by  acceptance  of  bond.  La  Fayette 
County  Monument  Corp.  v.  Magoon',  73 
Wis.  627,  3  L.R.A.  761,  42  N.  W.  17; 

— in     particular     bank     notes.     R^cioe 
County  Bank  v.  Keep,  13  Wis.  210; 
'  — in  land  certificates.    Roundtree  v.  Gil- 
roy,  67  Tex.   176; 

— in  accounts  of  third  persons.  Bender 
V.  Montgomery,  8  Lea,  686; 

— in  patent  right.  Bristow  ▼.  Catlett, 
92  111.  17; 

— in  certain  lots  and  improvements.  Un- 
ville  V.  Holden,  2  MacArth.  329; 

— in  carriage  hire.  Zinsser  v.  Columbia 
Cab  Co.  66  App.  Div.  614,  73  N.  Y.  Supp 
287; 

— ^by  retaining  amount  of  note  on  claim 
outstanding  against  payee.  Tuskaloosa  Cot- 
ton-Seed  Oil  Co.  v.  PeVry,  85  Ala.  158,  4 
So.  635;  Bishop  v.  Dillard,  49  Ark.  285, 
5  S.  W.  341; 

— by  surrender  of  note  when  makers  gave 
certain  deed  to  payee.  Spring  v.  Lovett, 
11  Pick.  417; 

— by  canceling  note  on  delivery  of  m  bill 
of  sale  to  payee.  Perkins  v.  Young,  10 
Gray,  389; 

— by  payment  of  certain  sum  per  week 
as  long  as  maker  remained  in  business  and 

Eurchased  beer  of  payee.    Ferdinand  Munch 
irewerv  v.  DeMatteis,  128  App.  Div.  830, 
112  N.^Y.  Supp.  1042; 
— ^by  guaranty  of  third  persona.     Smith 
I  ▼.  Stevens,  3  Ind.  332; 
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contract  that  was  not  reduced  to  writing, 
that  it  is  permissible  tp  prove  by  parol. 

Evans  v.  Freeman,  142  N.  C.  61,  64  S. 
E.  847;  Smith  Premier  Typewriter  Co.  ▼. 
Rowan  Hardware  Co.  143  N.  C.  100,  55  S. 
E.  417;  Basnight  v.  Southern  Jobbing  Co. 
148.  N.  0.  357,  62  S.  E.  420;  Penniman  v. 
Alexander,  111  N.  C.  428,  16  S.  E.  408; 
Kerchner  v.  McRae,  80  N.  C.  219;  Bras- 
well  ▼.  Pope,  82  N.  C.  60;  Perry  v.  Hill, 
68  N.  C.  420;  Twidy  v.  Saunderson,  31  N. 
C.    (9  Ired.  L.)   5. 

Mr.  Henry  T.  Powell,  for  appellee: 

The  written  contract  was  not  subject  to 
collateral  attack,  as  contended  by  defend- 
ant. 

Basnight  v.  Southern  Jobbing  Co.  148 
N.  C.  360,  62  S.  E.  420;  Walker  v.  Venters, 
148  N.  C.  388,  62  S.  E.  610;  Walker  v. 
Cooper,  150  N.  C.  128,  63  S.  E.  681;  Free- 
man y.  Bell,  150  N.  C.  148,  63  S.  E.  682; 
Gulley  V.  Copeland,  102  N.  C.  326,  9  S.  E. 
137;   Moffitt  V.  Maness,   102  N.  C.  457,  9 


S.  E.  399;  Smith  ▼.  Williams,  6  N.  C.   (1 
Murph.)   426,  4  Am.  Dec.  664. 

Manning,  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  presented  by  this  ap- 
peal is  the  correctness  of  his  Honor's 
ruling,  excluding  the  following  testimony 
of  the  defendant:  "Plaintiff  offered  to  in- 
sure my  life.  I  told  him  I  wanted  no  in- 
surance. He  said:  'You  have  an  equitable 
policy  that  I  can  trade  you  for  to  your 
advantage.'  Asked  to  see  it.  I  showed  it. 
He  saw  it  was  payable  to  my  wife.  He 
said  he'd  write  the  company,  and  later  said 
he  had  done  so.  My  policy  for  $1,000  was 
a  twenty-payment  policy,  on  which  I  had 
paid  ninteen  payments.  He  proposed  to 
get  me  a  new  policy  for  $2,000,  and  that 
my  old  policy  would  be  accepted  in  pay- 
ment of  all  premiums  to  be  due  on  it,  ex- 
cept $9  per  year.  In  other  words,  the  old 
$1,000   policy  was  to  be  exchanged  for   a 


— by  collecting  certain  subscriptions  from 
members  of  church,  to  secure  the  debt  for 
which  note  given.  Clanin  v.  Esterly  Har- 
vesting Mach.  Co.  118  Ind.  372,  3  L.R.A. 
863,  21  N.  E.  36; 

— according  to  manner  specified  in  agree- 
ment for  annuity  which  the  note  was  given 
to  secure.  Coapstick  v.  Bosworth,  121  Ind. 
6,  22  N.  E.  772. 

And  in  Harrison  v.  Morrison,  39  Minn. 
319,  40  N.  W.  66,  parol  evidence  was  held 
inadmissible  to  show  an  agreement  that  if 
the  maker  of  a  note  should  be  forced,  to 
assign  for  the  benefit  of  his  creditors,  the 
payee  should  file  his  claim  on  the  note 
with  the  assignee,  and  execute  a  release  to 
the  maker. 

And  the  rule  excluding  parol  evidence 
to  show  an  agreement  to  pay  notes  in  a 
mode  different  from  that  expressed  on  their 
face  was  laid  down  in  Davis  v.  Converse 
(Tex.  Civ.  App.)  46  S.  W.  910,  where  the 
facts  are  not  made  to  appear. 

And  in  Wilson  ▼.  McClenny,  32  Fla.  363, 
13  So.  873,  this  rule  was  recognized.  The 
pleadings  there  alleged  that  the  parties  had 
agreed  at  the  time  the  note  set  up  was 
made  that  it  was  to  be  paid  in  timber,  and 
further  alleged  that  subsequently  to  the 
making  of  the  note,  the  parties  made  a  like 
agreement,  and  it  was  held  that  such  sub- 
sequent agreement  might  be  shown. 

And  parol  evidence  of  an  agreement  be- 
tween the  parties  to  a  note  given  in  pay- 
ment for  goods,  that  the  note  should  be 
paid  by  a  quitclaim  and  writing  theL  made, 
and  that  a  mortgage  upon  the  goods  should 
cease  to  have  any  legal  effect,  which  was 
admissible  only  for  the  purpose  of  proving 
fraud  in  the  written  instrument,  cannot 
be  used  in  an  action  of  trespass  for  dam- 
ages for  carrying  away  the  goods  under  the 
mortgage,  to  vary  or  control  the  terms  of 
the  note.     Leonard  ▼.  Smith,  11  Met.  330. 

Where,  at  the  time  a  note  was  made,  a 
31  L.R.A.(N.S.) 


written  agreement  was  also  entered  into 
that  the  maker  should  furnish  the  payee 
a  house  at  a  certain  rent,  and  that  the 
payee  should  satisfy  the  note  from  this 
rent,  such  agreement  can  be  shown  against 
one  to  whom  the  note  was  assigned  after 
maturity,  since  the  writings  are  to  be  con- 
strued as  one  agreement.  Bradley  v.  Mar- 
shall, 54  111.  173. 

The  general  rule  before  stated,  exclud- 
ing parol  evidence  as  to  the  means  or  man- 
ner of  payment,  has  also  been  applied  to 
written  instruments  other  than  notes  pur- 
porting te  be  paid  in  money.  Thornburgh 
V.  Newcastle  &  D.  R.  Co.  14  Ind.  499 
(agreement  that  consideration  of  contract 
might  be  paid  in  railroad  ties) ;  Merrigan 
V.  Hall,  175  Mass.  508,  56  N.  E.  605  (agree- 
ifient  that  payment  on  contract  should  be 
made  in  teams) ;  StuU  v.  Thompson,  154 
Pa.  43,  25  Atl.  890  (agreement  that  part 
of  rent,  payable  according  to  lease  in 
money,  should  be  teken  out  in  boarding) ; 
Collamer  v.  Farrington,  39  N.  Y.  S.  R.  691, 
15  N.  Y.  Supp.  452  (agreement  to  accept 
fixtures  as  part  payment  of  rent,  which 
lease  provided  should  be  paid  in  money) ; 
McCusker  v.  Geiger,  195  Mass.  46,  80  N. 
E.  648  (agreement  to  discharge  mortgage 
by  payment  of  specified  sum  and  the  dis- 
charge of  another  mortgage) ;  Timms  ▼. 
Shannon,  19  Md.  296,  81  Am.  Dec.  632 
(agreement  that  grantee  should  retain  sum 
from  purchase  price  to  pay  mortgage,  if 
grantor  did  not  pay  it) ;  AlcKee  v.  Needles, 
123  Iowa,  195,  98  N.  W.  618  (agreement 
that  sum  guaranteed  was  to  be  paid  from 
certain  property  of  principal). 

Payment  from  particular  fund. 

And  parol  evidence  that  payment  of  a 
sum  named  in  a  written  instrument  was 
to  be  made  from  a  particular  fund  is  gen- 
erally inadmissible. 
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new  $2,0(H)  policy,  and  I  was  to  pay  $9 
a  year  additional.  I  agreed  to  this,  and 
was  examined,  signed  the  application  and 
the  duebill,  which  I  understood  was  an  or- 
der binding  me  to  surrender  the  old  policy. 
Nothing  was  ever  said  about  my  paying 
$92.92  per  year  for  a  new  $2,000  policy. 
I  never  agreed  to  do  so.  Three  weeks  later, 
when  he  brought  the  policy  for  $2,000 
which  calls  for  $92.92  per  year  from  me  for 
life,  he  refused  to  accept  the  old  policy, 
but  said  I  must  arrange  the  surrender  of 
it  to  the  company,  and  he  demanded  of  me 
$92.92,  and  that  I  take  the  new  policy. 
This  I  refused.  The  policy  he  oflfered  me 
is  the  same  as  now  shown  me;  and  the  ap- 
plication I  signed  is,  to  the  best  of  my 
knowledge,   copied   correctly   in   it."     This 


testimony  was  excluded  by  his  Honor, 
there  being  no  allegation  of  fraud  or  mis- 
take, because  it  contravenes  the  well-set- 
tled and  elementary  rule  of  evidence  that 
it  is  not  permissible  to  add  to,  vary,  or 
contradict  the  terms  of  a  written  agpreemrat 
by  a  contemporaneous  parol  agreement, 
even  where  no  statutory  enactment  re- 
quires the  agreement  to  be  in  writing.  The 
more  recent  cases  in  which  this  rule  is  dis- 
cussed are  Walker  v.  Cooper,  150  N.  C. 
129,  03  S.  E.  081;  Basnight  v.  Southern 
Jol>bing  Co.  148  N.  C.  350,  62  S.  E.  420; 
Walker  v.  Venters,  148  N.  C.  388,  62  S.  E, 
510;  Dr.  Shoop  Medicine  Co.  v.  J.  A.  Mizell 
&  Co.  148  N.  C.  384,  62  S.  E.  511;  Cobb  t. 
Clegg,  137  N.  C.  153,  49  S.  E.  80;  Evans 
V.   Freeman,   142   N.   C.   61,  54  S.   E.   847. 


Thus,  in  the  following  cases  of  bills  and 
notes,  the  evidence  was  excluded  where  it 
was  sought  to  show  agreements  for  pay- 
ments 

— in  certain  property  to  be  sold.  Cash- 
man  v.  Harrison,  90  Cal.  297,  27  Pac.  283; 
Commonwealth  Trust  Co.  v.  Coveney,  200 
Mass.  379,  86  N.  E.  895;  Ellis  v.  Hamilton, 
4  Sneed,  512; 

— out  of  first  proceeds  of  operation  of 
mine.     Keith  v.  Parker,  115  Fed.  397; 

— from  dividends  realized  from  certain 
stock.  Mumford  v.  Tolman,  157  111.  258, 
41  N.  E.  617;  Fuller  v.  Law,  207  Pa.  101, 
56  Atl.  333; 

— from  profits  of  business  in  which  par- 
ties were  to  engage.  Smith  v.  Kemp,  92 
Mich.  357,  52  N.  W.  639;  Appleby  v.  Bar- 
rett, 28  Pa.  Super.  Ct.  349; 

— from  surplus  from  sale  of  goods  as- 
signed to  payor  to  secure  debt  due  him. 
Guy  v.  Bibend,  41  Cal.  322; 

— from  fund  specified.  Gorrell  v.  Home 
L.  Ins.  Co.  11  C.  C.  A.  240,  24  U.  S.  App. 
188,  63  Fed.  371; 

— from  effects  of  firm  formerly  composed 
of  parties  to  note.    Gridley  v.  Dole,  4  N.  Y. 

486; 

— from  commission  to  be  earned.  Van 
Vechten  v.  Smith,  69  Iowa,  173,  13  N.  W. 
94;  Singer  Mfg.  Co.  v.  Potts,  69  Minn. 
240,  61  N.  W.  23; 

— from  certain  money  which  payee  ex- 
pected to  receive  from  maker.  Currier  v. 
Hale,  8  Allen,  47; 

— from  fund  of  which  maker  was  trustee. 
Conner  ▼.  Clark,  12  Cal.  168,  73  Am.  Dec. 
529; 

— by  continuing  maker  in  payee's  em- 
ploy until  he  could  pay  note  from  earn- 
ings.    Tucker  v.  Talbott,  15   Ind.   114; 

— by  applying  first  money  paid  by  maker 
to  payment  of  note  offered  for  purpose  of 
discharging  suretv.  Trentman  v.  Fletcher, 
100  Ind.  105;  Hoyt  v.  French",  24  N.  H. 
198; 

— of  note  executed  by  guardian  from 
such  assets  of  ward  as  could  lawfully  be 
applied  to  payment.  Wren  v.  Hoffman,  41 
Miss.  616. 

But  a  collateral  written  agreement  that 
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notes  given  for  stock  should  be  paid  for 
from  dividends  on  the  stock  was  held  in 
State  Bank  v.  Cook,  125  Iowa,  111,  100  X. 
W.  72,  to  be  a  good  defense,  as  between 
the  parties,  to  a  suit  on  the  notes. 

And  it  was  held  in  Mitchell  v.  Sellman. 
5  Md.  376,  that  a  plea  was  good  which 
set  up  that  when  the  debt  for  which  the 
note  in  suit  was  given  was  made,  the  par- 
ties agreed  that  it  should  be  paid  from 
the  rent  of  a  fishery  which  the  plaintiff, 
with  others,  had  rented  from  the  defendant 

And  where  checks  were  "to  be  paid  as 
soon  as  we  settle  with  the  county ,'^'  parol 
evidence  was  held  admissible  to  "interpret 
the  language,  and  show  that  they  were  in- 
tended to  be  paid  from  a  particular  fund. 
Des  Moines  County  v.  Hinkley,  62  Iowa, 
637,  17  N.  W.  915. 

To  show  credits. 

And  parol  evidence  is  generally  inad- 
missible to  show  that  certain  credits  were 
to  be  deducted  from  the  face  of  a  note,  or 
that  it  was  to  be  discharged  by  crediting 
certain  accounts.  This  rule  has  been  ap- 
plied where  it  was  sought  to  show  agree- 
ments for  credit, 

— of  amount  due  from  pavee.  Hart  v. 
Clark,  54  Ala.  490;  Clark  v.  Hart,  49  Ala. 
86;  Mahan  v.  Sherman,  7  Blackf.  378: 
Nill  V.  Comparet,  15  Ind.  243;  Penniman 
v.  Winner,  54  Md.  127;  St.  Louis  Perpetual 
Ins.  Co.  Homer,  9  Met.  39:  Higgins  t. 
Cartwright,  25  Mo.  App.  009;  Eaves  ▼. 
Henderson,  17  Wend.  190; 

— of  amount  of  damages  sustained  by 
maker  if  stock  sold  for  breeding  should 
prove  barren.  Phelps  v.  Abbott,  114  Mich. 
88,  72  N.  W.  3; 

— of  a  certain  sum  which  was  to  be  in- 
dorsed on  note.  Walters  v.  Armstrong, 
5  Minn.  448,  Gil.  304; 

— of  commission  to  be  ascertained. 
Knicrht  v.  W.  T.  Walker  Brick  Co.  23  App. 
D.  C.  519: 

— of  certain  peltries.  Featherston  ▼. 
Wilson,  4  Ark.  154; 

— by  deducting  accounts  not  collected  by 
makers  of  note  from  debtors  of  payee,  who 
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In  these  cases  will  be  found  cited  the  ear- 
lier cases.  It  is  contended,  however,  by 
the  defendant,  that  the  evidence  does  not 
contravene  this  rule,  but  was  admissible 
under  the  rulings  of  this  court  in  the  cases 
of  Smith  Premier  Typewriter  Co.  v.  Rowan 
Hardware  Co.  143  N.  C.  97,  65  S.  E.  417, 
and  Evans  v.  Freeman,  supra,  and  the  cases 
therein  cited.  The  principle  reaffirmed  in 
these  cases  is  that,  '"where  a  contract  does 
not  fall  within  the  statute  [of  frauds] 
the  parties  may  .  .  .  put  their  agree- 
ment in  writing,  or  may  contract  orally, 
or  put  some  of  the  terms  in  writing  and 
arrange  others  orally.  In  the  latter  case, 
although  that  which  is  written  cannot  be 
varied  hy  parol  evidence,  yet  the  terms  ar- 
ranged orally  may  be  proved  by  parol,  in 


which  case  they  supplement  the  writing, 
and  the  whole  constitutes  one  entire  con- 
tract."    Clark,  Contr.  2d  ed.  p.  86. 

Ihe  limitations,  however,  upon  the  ap- 
plication of  this  principle,  recognized  in  ail 
the  cases  in  which  this  principle  has  been 
applied,  is  that  the  oral  collateral  agree- 
ment, or  that  part  of  the  agreement  not 
reduced  to  writing,  cannot  be  permitted  to 
vary,  add  to,  or  contradict  the  written 
agreement,  "but  leaving  it  in  full  force 
and  operation  as  it  has  been  expressed  by 
the  parties  in  the  writing,  the  other  part 
of  the  contract  is  permitted  to  be  shown 
rn  order  to  round  it  out  and  present  it  in 
its  completeness,  the  same  as  if  all  of  it 
had  been  committed  to  writing."  Evans  v. 
Freeman,  supra.    The  manifest  purpose  and 


had  sold  his  business  to  makers.     Faysant 
V.  Ware,  1  Ala.  160; 

— of  payments  made  by  maker  on  encum- 
brances on  property  for  which  note  was 
given.     Moody  v.  Shaw,  85  Ind.  88; 

— to  amount  mail  route  for  which  note 
was  given  should  be  cut  down.  Wells,  F. 
&  Co.  V.  Carr,  25  Fed.  541 ; 

— for  discount  for  each  can  of  milk 
bought  of  payee  by  maker.  Kelly  v. 
Thompson,  175   Mass.   427,  60  N.  E.   713; 

— for  excesss  of  amount  of  bond  over  ac 
tiial  amount  when  ascertained.     Moffitt  v. 
Maness,  102  N.  C.  457,  9  S.  E.  399. 

And  in  Dayhuff  v.  Dayhuflf,  27  Ind.  158. 
the  execution  of  a  note  by  a  purchaser  at 
an  administrator's  sale  was  held  to  waive 
a  prior  agreement  with  the  administrator, 
that  the  maker  might  set  off  a  debt  due 
from  the  estate  to  him. 

In  Allen  v.  Herrick  Hardware  Co.  (Tex. 
Civ.  App.)  118  S.  W.  1157,  however,  it 
was  held  that  an  agreement  for  a  credit  on 
a  note,  if,  on  accounting,  it  was  found  to 
be  in  excess  of  the  maker's  indebtedness, 
was  admissible,  since  it  appeared  that  it 
was  not  intended  that  the  instrument 
should  be  a  complete  and  final  settlement 
of  the  whole  transaction. 

And  in  Bennett  v.  Tillmon,  18  Mont.  28, 
44  Pac.  80,  it  was  held  that  parol  evidence 
that  a  note  should  be  paid  by  oeing  credited 
on  an  account  owed  by  the  payee  to  the 
maker  was  admissible,  as  it  did  not  change 
the  note,  but  was  only  a  reservation  by  the 
maker  of  his  right  to  pay  the  note  by  set- 
ting off  the  account. 

And  in  Braly  v.  Henry,  71  Cal.  481,  60 
Am.  Rep.  643,  11  Pac.  385,  12  Pac.  623, 
an  agreement  made  at  the  time  of  giving 
a  note,  that,  if  the  quantity  of  hay  for 
which  it  was  given,  which  was  not  then 
known,  should  fall  below  a  given  amount, 
a  credit  should  be  allowed,  was  held  ad- 
missible, as  showing  a  partial  failure  of 
consideration. 

And  where  an  agreement  as  to  the  means 
or  manner  of  payment  is  not  contradictory 
of  the  instrument,  parol  evidence  thereof 
is  admissible.  And  in  the  followini^  cases 
evidence  of  th^  ^gre^ra^nts  designated, 
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which  were  contained  in  notes,  were  ad- 
mitted on  the  ground  that  they  did  not 
vary  or  contradict  the  instrument:  Mur 
shie  V.  Cook,  1  Ala.  41  (agreement  that 
debt  due  from  third  person  to  maker  shoul  I 
be  received  in  part  payment) ;  New  York 
L.  Ins.  Co.  V.  Smucker,  106  Mo.  App.  304, 

80  S.  W.  278  (agreement  for  payment  out 
of  first  money  earned  by  maker  as  agent 
for  payee) ;  Saffer  v.  Lambert,  111  111.  App. 
410  (payment  out  of  first  grain  sold  off 
certain  place) ;  Germania  Bank  ▼.  Osborne, 

81  Minn.  272,  83  N.  W.  1084  (agreement 
that  maker  of  notes,  given  in  consideration 
of  stock,  might  resell  the  stock  to  payee 
in    consideration    of    surrender    of    notes). 

And  in  Honeycut  v.  Strother,  2  Ala.  135, 
parol  evidence  was  admitted  to  show  that 
three  notes  executed  by  a  purchaser  of  land 
were  to  be  substituted  at  maturity  by  the 
maker  for  three  notes  given  in  turn  by 
the  pa3'ee  to  another  for  the  purchase  price, 
since  it  did  not  vary  the  contract. 

So,  in  Calvert  v.  Nickles,  26  S.  C.  304, 
2  S.  £.  116,  it  was  held  that  parol  evidence 
was  admissible  to  show  that  the  purchase 
price  named  in  a  deed  was  to  be  paid  by 
a  certain  amount  being  paid  to  several 
persons,  since  it  did  not  alter,  add  to,  or 
contradict  the  deed. 

And  for  the  same  reason  parol  evidence 
is  admissible  to  show  that  the  consideration 
of  a  bill  of  sale  of  wood,  sold  for  $200  per 
acre,  was  to  be  paid  in  specified  portions 
by  different  persons.  Holden  v.  Parker^ 
110  Mass.  324. 

And  in  Hansen  v.  Yturria  (Tex.  Civ. 
App.)  48  S.  W.  795,  it  was  held  that  parol 
evidence  was  admissible  to  show  that,  at 
the  time  of  giving  the  note  sued  on,  it  was 
agreed  that  it  was  to  be  paid  out  of  the 
profits  of  a  certain  business,  the  agreement 
being  collateral. 

So,  parol  evidence  is  admissible  to  show 
that  when  a '  bond  was  executed,  it  was 
agreed  that  only  a  certain  sum  was  to  be 
paid,  and  the  remainder  was  to  be  con- 
sidered as  an  advancement,  since  it  does 
not  vary  the  bond,  but  is  a  collateral  agree- 
ment. Kernodle  v.  Williams,  153  N.  C. 
475,  —  L.R.A.(N.S.)  — ,  69  S.  E.  43. 
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effect  of  the  evidence  offered  by  the  defend- 
ant is  to  show  by  parol  a  contract  entirely 
variant  from,  and  inconsistent  with,  the 
written  agreement.  The  defendant  denies 
that  what  the  writing  contains  was,  in  fact, 
any  part  of  his  agreement  with  plaintiff, 
though  admitting  by  his  admission  of  sig- 
nature to  it  its  obligatory  force  in  law.  He 
says  the  sum  of  $92.92  was  not  mentioned 
at  all;  that  he  thought  the  duebill  was 
an  order  for  the  surrender  of  the  old  policy; 
that  the  only  agreement  he  made  was  to 
buy  an  ordinary  life  policy  for  $2,000,  as 
was  tendered  him,  and  to  pay  for  the  en- 
tire contract,  to  run  for  his  life,  by  sur- 
rendering his  twenty- payment  policy  of 
$1,000  and  by  the  payment  of  $9  per  year. 
There  is  no  part  of  the  written  contract 


that  is  not  varied  and  contradicted  by  this 
parol  agreement.  For  the  contract  con- 
tained in  the  writing,  the  defendant  pro- 
posed to  substitute,  by  parol,  au  entirely 
different  contract.  In  our  opinion  the  pro- 
posed testimony  was  not  competent  or  ad- 
missible under  the  decision  of  this  court 
in  any  case.  In  Smith  Premier  Typewriter 
Co.  v.  Rowan  Hardware  Co.  supra,  the  de- 
fendant proposed  to  prove,  as  its  defense 
to  an  action  upon  its  written  promise  to 
pay  for  a  typewriter,  that  at  tlie  time  the 
agent  of  plaintiff  agreed  to  allow  it  a  credit 
of  $40  as  commissions  on  four  machines 
sold  by  him.  The  court  held  the  evidence 
admissible  because  it  did  not  conflict  with 
the  written  part  of  the  agreement. 

In  Evans  v.  Freeman,  ftupra,  the  defend- 
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And  a  parol  agreement  made  at  the  time 
of  employing  a  physician,  that  the  services 
should  be  paid  from  the  avails  of  an  insur- 
ance policy,  may  be  shown  in  an  action  to 
recover  for  the  services,  although  a  promis- 
sory note  was  subsequently  made,  since  it 
does  not  vary,  change,  or  modify  the  note. 
Murdy  v.  Skyles,  101  Iowa,  540,  03  Am. 
St.  Rep.  411,  70  N.  W.  714. 

And  where  one  contracts  with  another 
to  furnish  a  quantity  of  timber  to  be  sawed, 
and  agrees  that  tlie  amount  due  for  saw- 
ing shall  be  credited  on  the  purchase  price 
of  a  sawmill  which  the  first  party  had  pur- 
chased from  a  third  party,  in  an  action 
on  notes  given  for  the  purchase  price,  which 
had  been  transferred  to  the  second  party, 
the  maker  may  show  the  above  agreement, 
and  a  breach  thereof,  the  two  agrecmeutH 
being  separate.  Ramsey  v.  Capshaw,  71 
Ark.  408,  75  S.  W.  479. 


(( 


Currency"  or  "current  funds.*' 

Where  the  word  "currency"  or  other  like 
expressions  have  acquired  a  special  local 
meaning,  or  the  expression  raises  an  am- 
biguity, parol  evidence  is  generally  admis- 
sible to  show  the  true  meaning  ot  the  par- 
ties. Huse  V.  Hamlin,  29  Iowa,  501,  4  Am. 
Rep.  244  (evidence  that  "currency"  meant 
that  which,  by  custom  or  law,  was  money) ; 
American  Emigrant  Go.  v.  Clark,  47  Iowa, 
671  (evidence  that  "current  funds"  meant 
such  fuiids  as  circulated  as  money) ;  Pil- 
mer  v.  Branch  of  State  Bank,  16  Iowa,  321 
(same  as  preceding) ;  Haddock  v.  Woods, 
46  Iowa,  433  (same  as  preceding)  ;  Wil- 
liams y.  Amis,  30  Tex.  37  (same  as  pre- 
ceding) ;  Hulbert  v.  Carver,  37  Barb.  62 
(evidence  to  show  meaning  of  "Ills,  cy")  ; 
Thompson  v.  Sloan,  23  Wend.  71,  35  Am. 
Dec.  546  (evidence  to  show  the  meaning  of 
"Canada  money"  at  the  place  where  note 
was  made)  ;  Meredith  v.  Salmon,  21  Gratt. 
762;  Sexton  v.  Windell,  23  Gratt.  534; 
Calbreath  v.  Virginia  Porcelain  &  Earthen- 
ware Co.  22  Gratt.  697  (agreements  that 
maker  of  instruments  payable  in  "current 
funds"  should  have  right  to  discharge  them 
in  Confederate  currency). 
31  L.R.A.(N.S.) 


And  it  was  held  in  M'Meen  v.  Ovreu,  1 
Yeates,  135,  and  Field  v.  Biddle,  1  Yeutes, 
132,  that  where  there  are  various  kinds  ol 
money  in  circulation,  and  an  instrument  it 
silent  as  to  the  kind  in  which  it  is  to  b« 
paid,  parol  evidence  is  admissible  to  show 
the  intention  of  the  parties. 

The  ordinance  of  1865,  in  South  Caro- 
lina, allowed  proof  of  the  real  character  of 
the  consideration;  and  a  note  "payable  at 
the  end  of  the  War^  may  be  shown  to  have 
been  payable  in  whatever  money  was  tlieo 
current.    Craig  v.  Pervis,  14  Rich.  Elq.  150. 

But  in  Mare  v.  Kupfer,  34  111.  286,  parol 
evidence  was  held  not  admissible  to  aiiovr 
that  the  term  "current  funds"  in  a  draft 
had  a  local  meaning,  and  signified  that  it 
was  payable  in  notes  greatly  below  par. 

And  in  Langenberger  v.  Kroeger,  48  CaL 
147,  17  Am.  Rep.  418,  parol  evidence  was 
held  inadmissible  to  show  that  a  note 
specifying  no  particular  kind  of  money  was 
payable  in  gold  or  silver,  the  court  saying 
that  a  mercantile  usage  could  not  super- 
sede positive  rules  of  law. 

And  in  the  following  cases,  the  expres- 
sions used  were  held  to  have  a  well-de- 
fined meaning,  so  that  parol  evidence  wa^ 
not  admissible  to  explain  them:  Osgood 
V.  McConnell,  32  111.  74  ("current  bank 
notes") ;  Galena  Ins.  Co.  v.  Kupfer,  28  IlL 
332,  81  Am.  Dec.  284  ("current  funds"); 
Cockrill  V.  Kirkpatrick,  9  Mo.  697  ("iB 
the  currency  of  the  stale") ;  Hilb  v.  Pey- 
ton, 21  Gratt.  386  ("in  such  funds  as  the 
banks  receive  and  pay  out")  ;  Smith  ▼. 
Elder,  7  Smedes  &  M.  507  ("in  the  notes 
of  the  chartered  banks  of  Mississippi  at 
par"). 

And  it  was  held  in  Davis  v.  Glenn,  76  N. 
C.  427,  that  parol  evidence  was  inadmis- 
sible to  show  an  agreement  that  a  bond 
"to  be  paid  in  current  funds  when  called 
for"  was  not  to  be  paid  in  Confederate 
money. 

And  in  Oliver  v.  Shoemaker,  35  Mich. 
464,  it  was  held  that  where  the  instal- 
ments on  a  mortgage  were  payable  in 
American  currency,  parol  evidence  was  not 
admissible  that  the  debtor  was  to  have 
the  benefit  of  any  future  decline  in  gol4 
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ant  ofTered  to  prove  by  paiol,  as  hia  de- 
fense to  his  note  sued  upon,  that  it  was 
agreed  that  it  should  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  patent  right  for 
which  it  was  given.  This  court  held  the 
eviifence  competent,  as  not  in  conflict  with 
the  written  part  of  the  agreement,  hold- 
ing that  it  is  "competent  to  show  by  oral 
evidence  a  collateral  agreement  as  to  how 
an  instrument  for  the  payment  of  money 
should,  in  fact,  be  paid,  though  the  instru- 
ment is  necessarily  in  writing,  and  the 
promise  it  contains  is  to  pay  so  many  dol- 
lars." In  Braswell  v.  Pope,  82  N.  C.  57, 
the .  plaintiff  was  allowed  to  show  as  a  de- 
fense to  the  action  upon  his  notes  that  it 
was  agreed  by  parol  that  the  defendant  was 
to  accept  as  payment  of  his  notes  an  as- 


signment of  a  judgment  secured  by  a  mort- 
gage on  another.  In  Kerchner  v.  McRae, 
80  N.  C.  219,  the  parol  agreement,  held  ad- 
missible, showed  that  plaintiff  was  to  credit 
on  defendant's  note  the  value — $3,000 — of 
certain  cotton  belonging  to  defendant,  in 
the  hands  of  plaintiff  for  sale.  Other  cases 
will  be  found  decided  by  this  court  "in 
which  the  application  of  the  same  principle 
has  been  made  to  various  combinations  of 
facts,  all  tending,  though,  to  the  same  gen- 
eral conclusion,  that  such  evidence  is  com- 
petent where  it  does  not  conflict  with  the 
written  part  of  the  agreement,  and  tends 
to  supply  its  complement,  or  to  prove  some 
collateral  agreement  made  at  the  same 
time."  In  all  these  cases,  in  which  the  ap- 
plication of  this  principle  has  been  made. 


So,  in  Alsop  y.  Goodwin,  1  Root,  196,  it 
was  held  that  the  plaintiff  could  not  show 
that  a  note  was  given  tor  lawful  silver 
money,  since  the  note  spoke  for  itself.  Tlie 
court  said  that  had  the  motion  come  from 
defendant  to  show  that  it  was  given  'for 
the  common  currency  of  the  country,  which 
is  called  lawful  money,  the  case  would 
have  been  otherwise. 

*  And  in  Butler  v.  Paine.  8  Minn.  324, 
Gil.  284,  where  the  fact  that  "currency**  had 
a  local  meaning  was  not  properly  alleged, 
parol  evidence  was  held  inadmissible  to 
show  that  it  was  payable  in  the  currency 
of  certain  states. 

Meaning  of  "dollars." 

Parol  evidence  is  held  admissible  in 
some  cases  to  show  the  meaning  of  the 
parties  to  contracts  payable  in  "dollars," 
made  during  the  War,  as  to  the  means  or 
manner  of  payment. 

Thus,  parol  evidence  was  held  admissible 
to  show  that  by  the  word  "dollars,**  used 
in  contracts  made  during  tbe  War,  the 
parties  meant  Confederate  currency.  The 
Confederate  Note  Case,  19  Wall.  548,  22 
L.  ed.  196;  Thorington  v.  Smith,  8  Wall. 
1,  19  L.  ed.  361;  Riddle  v.  Hill,  51  Ala. 
224  (overruling  Hill  v.  Erwin,  44  Ala. 
061);  Whitfield  v.  Riddle,  62  Ala.  467; 
Hightower  v.  MauU,  50  Ala.  495;  Sessions 
V.  Peav,  21  Ark.  100;  Bryan  y.  Harrison, 
76  N.  *C.  360;  Neelv  v.  McFadden,  2  S.  C. 
160;  Halfacre  v.  Whaley.  4  S.  C.  173; 
Stewart  v.  Smith,  3  Baxt.  231 ;  Carmichael 
V.  White,  11  Heisk.  262;  Taylor  y.  Bland, 
(JO  Tex.  29;  Johnson  v.  Blount.  48  Tex. 
38;  Donley  v.  Tindall,  32  Tex.  43,  6  Am. 
Rep.  234;  Stearns  v.  Mason,  24  Gratt.  484; 
Jarrett  y.  Nickell,  9  W.  Va.  345. 

The  court  in  The  Confederate  Note  Case. 
Bupra,  said:  "When  the  War  closed,  theso 
notes,  of  course,  became  at  once  valueles.s 
and  ceased  to  be  current:  but  contracts 
made  upon  their  purchaseable  quality,  and 
in  which  they  were  designated  as  dollars, 
existed  in  great  numbers.  It  was  at  once 
evident  that  great  injustice  would  in  many 
cases  be  done  to  parties  if  the  terms  used 
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were  interpreted  only  by  reference  to  the 
coinage  of  the  United  States  or  their  legal- 
tender  notes,  instead  of  the  standard 
adopted  by  the  parties.  The  legal  stand- 
ard and  the  conventional  standard  differed, 
and  justice  to  the  parties  could  only  be 
done  by  allowing  evidence  of  the  sense  in 
which  they  used  the  terms,  and  enforcing 
the  contracts  thus  interpreted.  The  anoma- 
lous condition  of  things  at  the  South  haa 
created  in  the  meaning  of  the  term  'dol- 
lars' an  ambiguity  which  only  parol  evi- 
dence could,  in  many  instances,  remove. 
It  was  therefore  held  in  Thorington  v. 
Smith,  where  this  condition  of  things  and 
the  general  use  of  Confederate  notes  as 
currency  in  the  insurgent  states  were 
shown,  that  parol  evidence  was  admissible 
to  prove  that  a  contract  between  parties 
in  those  states  during  the  War,  payable  in 
'dollars,'  was  in  fact  made  for  the  pay- 
ment of  Confederate  dollars;  the  court  ob- 
serving, in  the  light  of  the  facts  respecting 
the  currency  of  the  Confederate  notes, 
which  were  detailed,  that  it  seemed  'hardlj* 
less  than  absurd  to  say  that  these  dollars 
must  be  regarded  as  identical  in  kind  and 
value  with  the  dollars  which  constitute  the 
money  of  the  United  States.*  *' 

Ordinances  were  in  force  in  some  state-^ 
specially  providing  that  parol  evidence  was 
admissible  to  show  whether  the  parties  to 
the  contracts  understood  or  agreed  that 
payment  should  be  in  Confederate  currency 
or  other  mediums  of  payment.  Schejble  y. 
Bacho,  41  Ala.  423;  Tarleton  v.  Southern 
Bank,  41  Ala.  722;  Leslie  v.  I-angham,  40 
Ala.  524;  Terrell  y.  Walker,  66  N.  C.  244; 
Duke  V.  Williams,  84  N.  C.  74;  Sowers  v. 
Earnhart,  64  N.  C.  96;  Smith  v.  Prothro, 
2  S.  C.  371 ;  Lobdell  v.  Fowler,  33  Tex.  346. 

But  in  some  cases,  where  the  matter  was 
considered  without  reference  to  such  stat- 
utes, parol  evidence  has  been  held  inadmis- 
sible to  show  the  meaning  of  the  word 
"dollars,**  on  the  ground  that  the  parol- 
evidence  rule  was  violated.  Austin  v.  Kins- 
man, 13  Rich.  Eq.  250  (evidence  that  par- 
ties meant  that  notes  payable  in  "dollars** 
should  be  paid  in  Confederate  currency)  ; 
Veeche  y.  Grayson,  1  Mart.  N.  S.  133  (evi- 
16 
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the  parol  agreement  was  limited  in  its  ef- 
fect to  the  particular  obligation  sued  upon; 
but  in  this,  this  is  neither  the  effect  nor 
the  purport  of  the  proposed  evidence,  nor 
would  the  defendant  be  content  with  such  a 
limitation.  He  proposes  to  discharge,  not 
only  the  duebill  to  the  plaintiff,  but  to  dis- 
charge the  contract  with  the  assurance 
society  issuing  the  policy,  by  writing  into 
that  contract  the  parol  agreement  made 
with  the  plaintiff.  The  parol  evidence  not 
only  does  not  tend  to  supply  the  comple- 
ment of  the  written  agreement,  or  tend  to 
prove  some  collateral  agreement  made  at 
the  same  time,  as  a  part  of  the  written 
agreement,  and  not  inconsistent  with  it, 
but  to  prove  a  contract  entirely  variant 
from  and  inconsistent  with  it.  Writing 
the  parol  agreement  into  the  written,  no 
part  of  the  written  agreement  would  be 
left.  We  do  .not  think  this  principle  has 
ever  been  extended  so  far,  and,  mindful  of 
the  warning  of  this  court  in  MoiBtt  v. 
Maness,  102  N.  C.  457,  9  S.  E.  309,  repeated 
in  Cobb  v.  Clegg,  supra,  we  are  unwilling 
further  to  relax  the  well-settled  rules  of 
evidence  against  the  admissibility  of  parol 
testimony  to  contradict,  vary,  or  add  to  the 
terms  of  a  written  agreement.  We  do  not 
intend  by  what  we  have  said  in  this  deci- 
sion to  preclude  the  defendant,  if  he  shall 
be  so  advised,  from  bringing  his  action 
against  the  assurance  society  for  a  reforma- 
tion of  his  contract  of  insurance,  upon  prop- 
er allegation  and  proof  of  mistake.  After 
a  careful  review  of  the  decided  cases,  we 
are  of  the  opinion  that  the  evidence  was  in- 
admissible, and  his  Honor  committed  no 
error  in  excluding  it. 

The  judgment  is  therefore  affirmed. 

Hoke,  J.,  dissenting: 
I  am  unable  to  concur  in  the  disposition 
made  of  this  case,  being  of  opinion  that  the 


evidence  offered  by  the  defendant  in  effect 
only  tended  to  show  a  different  method  of 
payment  than  that  mentioned  in  the  con- 
tract. It  is  well  established  with  us  that, 
as  between  the  original  parties,  when  a 
note  is  given  payable  in  so  many  dollars. 
without  further  written  specification,  parol 
evidence  may  be  received  tending  to  estab- 
lish an  agreement  that  a  different  method 
of  payment  should  be  accepted.  This  was 
the  question  directly  presented  in  Smith 
Premier  Typewriter  Co.  v.  Rowan  Hardware 
Co.  143  N.  C.  97,  66  S.  E.  417,  where  it  was 
held  by  a  unanimous  court:  "(1)  It  is 
competent  to  show  by  oral  evidence  a  col- 
lateral agreement  as  to  how  an  instrument 
for  the  payment  of  money  should  in  fact 
be  paid,  though  the  instrument  is  in  writ- 
ing, and  the  promise  it  contains  is  to  pay 
in  so  many  dollars."  And  this  position  has 
uniformly  prevailed  with  us,  and  has  been 
sustained  in  numerous  and  well-considered 
decisions,  notably  Evans  v.  Freeman,  142 
N.  C.  61,  54  S.  E.  847;  Walters  v.  Walters, 
34  N.  C.  (12  Ired.  L.)  28,  55  Am.  Dec  401. 
In  Evans  v.  Freeman,  the  court  held: 
"(1)  The  rule  that,  when  parties  re- 
duce their  agreement  to  writing,  parol  evi- 
dence is  not  admissible  to  contradict,  add. 
or  explain  it,  applies  only  when  the  entire 
contract  has  been  reduced  to  writing;  and 
where  a  part  has  been  written  and  the 
other  part  left  in  parol,  it  is  competent 
to  establish  the  latter  by  oral  evidence, 
provided  it  does  not  conflict  with  what  has 
been  written. 

"(2)  In  an  action  on  a»  note,  by  which 
the  maker  promised  to  pay  the  sum  of  $50, 
being  the  purchase  money  for  the  right  to 
sell  a  stock  feeder,  it  was  competent  to  show 
that  it  was  a  part  of  the  agreement  at 
the  time  the  note  was  given  that  it  should 
be  paid  out  of  the  proceeds  of  the  sales  of 
the  stock  feeder." 


dence  that  note  was  to  be  discharged  in 
bank  notes  of  Bank  of  Kentucky) ;  Noe  v. 
Hodges,  3  Humph.  162  (evidence  that  bank 
notes,  and  not  gold  and  silver,  were  con- 
tracted for  where  contract  called  for  so 
iiiany  "dollars");  Baugh  v.  Ramsey,  4  T. 
B.  Mon.  155  (agreement  that  note  drawn 
for  "dollars"  was  for  the  payment  of  com- 
monwealth paper) ;  Richie  v.  Frazer,  50 
Ark.  393,  8  S.  W.  143  (evidence  that  note 
payable  in  "dollars"  should  be  paid  in  law- 
ful money) ;  Roane  v.  Green,  24  Ark.  210 
(agreement  that  "dollars"  means  Confed- 
erate currency)  ;  Burns  v.  Jenkins,  8  Ind. 
417  (evidence  that  note  payable  in  "dol- 
lars" was  to  be  paid  in  Indiana  state  stock 
monev ) . 

And  it  was  held  in  Chappell  v.  Doc,  49 
Ala.  163,  where  a  cash  consideration  was 
stated  in  a  deed,  that  it  could  not  be  shown 
in  a  court  of  law  that  it  was  in  fact  Con- 
federate currency. 
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So  it  was  held  in  Chambers  v.  Bonner. 
33  Tex.  611,  that  evidence  that,  at  the  time 
a  note  for  dollars  and  cents  was  given, 
these  expressions  meant  Confederate  dol- 
lars, was  not  admissible,  and  that  noth- 
ing but  a  positive  agreement  of  the  parties 
that  it  should  be  payable  in  Confederate 
money  would  authorize  a  jury  in  finding 
that  it  was  payable  in  that  illegal  monev. 

And  in  Miller  v.  Lacy,  S3  Tex.  351,  it 
was  held  that  a  written  contract  to  pay  in 
dollars  and  cents  could  not  be  controlled 
or  varied  by  verbal  representations  of  the 
payor,  in  the  presence  of  the  payee,  which 
were  not  contradicted  by  the  latter. 

In  Morton  v.  Wells,  1  Tyler  (Vt)  381, 
parol  evidence  was  held  admissible  to  show 
an  agreement  to  receive  the  payment  of  a 
contract  calling  for  pavment  of  "dollars** 
in  bills  of  the  bank  of'the  United  States 
since  it  did  not  controvert,  hut  only  ex- 
plained, the  writing.  J.  T.  W. 
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In  Brown  on  Parol  Evidence,  §  117,  the 
position  referred  to   is  stated   as   accepted 
doctrine,   and   our    decision    in    Walters   v. 
Walters,    supra,    and    well-considered    deci- 
sions in  other  states,  are  referred  to  as  au- 
thority for  the  statement.    And  other  prior 
and   cotemporaneous    parol   agreements   af- 
fecting the  obligation  given  to   pay  in   so 
many  dollars  have  also  been  frequently  re- 
ceived and  acted  qn.     Kelly  v,  Oliver,  113 
N.  C.  442,  18  S.  E.  698;  Penniman  v.  Alex- 
ander, 111  N.  C.  427,  6  S.  E.  408.    In  Pen- 
niman V.  Alexander,  defendant  had  accept- 
ed   a    draft   without   further    specification, 
and   in   action   brought   proposed   to   show 
that  his  acceptance  was  on  a  condition  that 
had  not  been  complied  with;   the  evidence 
offered  being  as  follows:      ''Defendant  of- 
fered himself  as  a  witness,  and  proposed  to 
show  that  his  acceptance  of  paper  was  on 
condition    that    the    drawer,    Mooney,    was 
building  some  houses  for  defendanf  where 
brick  w^as  used,  and  was  building  same  by 
contract^   payable   in   instalments   as   work 
progressed;    that    said    Mooney    abandoned 
work  and  gave  up  contract  before  payments 
were  due,  and  he  never  became  indebted  to 
said  Mooney;  and  that  he  was  only  to  pay 
bill  on  band  acceptance  in  case  he  became 
indebted    to    Mooney    for    said    amounts." 
This  evidence  was  ruled  incompetent  by  the 
trial   judge,   and   in   granting  a   new   trial 
for  error,  Burwell,  J.,  said:     "It  cannot  be 
contended  that  the  rights  of  the  plaintiffs 
against  the  defendant  are  stronger  than  if 
he  had  given  them  his  promissory  note  for 
the  snm  named  in  the  writing     on  which 
this  action  is  brought,  instead  of  accepting 
the  order  as  he  did.     If  he  had  done  so, — 
that  is,  had  given  to  plaintiffs  his  prom- 
issory note  for  the  amount  of  the  order, — 
it  would  have  been  competent  for  him,  if 
sued   on  the  note  by  the  payees,  to  prove 
that  there  was  a  collateral  agreement  be- 
tween  him  and  them  to  the  efTect  that  he 
should  not  be  required  to  pay  except  upon 
the  happening  of  certain  events,  or  that  the 
note  was  without  consideration."     Placing 
the  interpretation  on  the  evidence  adopted 
by  the  court,  there  is  perhaps  no  serious 
impairment  of  an  accepted  principle  either 
wrought  or  threatened;  but  I  think  by  cor- 
rect interpretation  that  the      evidence  re- 
jected  amounts  to  no  more  than  a  cotem- 
poraneous   parol    agreement    affecting    the 
method  of  payment;   that  is,  that  the  val- 
ue of  an  existing  policy  should  be  allowed 
defendant,  and  a  certain  portion  of  it  re- 
ceived year  by  year  in  reducing  the  regular 
annual  premiums,  and  that,  under  a  proper 
application    of    the    authorities    cited,    the 
evidence  should  have  been  received. 

The  case  of  Walker  v.  Venters,  148  N.  C. 
388,  62  S.  E.  610,  to  my  mind  in  no  way 
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militates  against  this  position.  In  that  case 
there  was  a  special  method  of  payment  stip- 
ulated and  provided  for  in  the  written  con- 
tract,— ^that  is,  in  20  bales  of  merchantable 
lint  cotton,  each  weighing  500  pounds, — and 
the  proposition  was  to  prove  a  parol  agree- 
metit  that  plaintiff  could  at  his  option  satis- 
fy the  demand  by  paying  $4,000  in  money. 
This  involved  a  substantial  alteration  of  the 
written  terms  of  the  contract,  and  the  chief 
justice,  in  disallowing  the  evidence,  said: 
"Such  evidence  is  never  admitted  if  the 
wording  of  the  written  contract  is  clear,  or 
if  the  evidence  offered  is  in  direct  contradic- 
tion of  the  intrinsic  meaning  of  the  lan- 
guage of  the  contract.''  But  the  general 
written  promise  "to  pay  in  dollars'*  is  not 
allowed  to  have  this  restrictive  effect,  and, 
as  heretofore  stated,  in  such  instruments 
cotemporaneous  parol  agreements  are  al- 
ways received  tending  to  show  a  different 
method  of  payment. 

For  the  reasons  indicated,  I  think  the  evi- 
dence competent,  and  that  a  new  trial 
should  be  awarded. 

Clark,  Ch.  J.,  concurs  in  dissent. 


NEBRASKA  SUPREME  COURT. 

FRANKLIN  COUNTY 

V. 

WILT  et  al.,  Appts. 
(87  Neb.  132,  126  N.  W.  1007.) 

# 

Mill  race  —  duty  to  bridge. 

Section  6162,  Cobbey's  Anno.  Stal.  1909, 
does  not  apply  to  a  natural  person,  the 
owner  of  a  private  mill  and  appurtenances 
constructed  entirely  upon  his  own  land  in 
1873,  whose  raoe  way  is  intersected  by  a 
highway  laid  out  in  1880. 

(June  10,  1910.) 

Headnote  by  Root,  J. 

Note.  —  Duty  to  tnalntain  hriilge  over 
race   way   intersecting    highway. 

This  note  does  not  deal  with  the  general 
subjects  of  bridges  over  canals  and  irri- 
gation ditches;  cases  involving  the  duties 
of  railroad  companies  are  also  excluded. 
For  the  question  of  bridging  highways 
laid  out  subsequently  to  an  intersecting 
railroad,  see  the  note  to  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
28  L.R.A. (N.S.)  298.  For  cases  discussing 
the  general  subject  of  bridges  over  canals, 
see  tlie  note  to  Mullen  v.  Lake  Drummond 
Canal  &  Water  Co.  61  L.R.A.  865. 

"If  a  man  erect  a  mill  for  his  own  profit, 
and  make  a  new  cut  for  the  water  to  comt? 
to  it.  and  make  a  new  bridge  over  it,  and 
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APPEAL  by  respondents  from  an  order 
of  the  District  Court  for  Franklin  Coun- 
ty granting  a  writ  of  mandamus  to  compel 
them  to  construct  a  bridge  over  their  mill 
race  at  the  point  of  its  intersection  with  a 
highway.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Dorsey  and  Bernard 
McXeny,  for  appellants: 

The  rule  at  common  law  is  that,  where 
a  canal  or  race  way  is  already  in  existence, 
and  a  highway  is  subsequently  laid  out 
across  it,  it  is  not  the  duty  of  the  owner 
of  the  canal  or  race  way  to  bridge  it,  but 
that  obligation  rests  upon  the  public  author- 
ities. 

6  Cyc.  Law  &  Proc.  p.  272,  note  27; 
Lowell  V.  Locks  &  Canals,   104  Mass.   18; 


Oswego  V.  Oswego  Canal  Co.  6  N.  Y.  257; 
Dygert  v.  Schenck,  23  Wend.  446,  35  Ara. 
Dec.  675;  Perley  v.  Chandler,  6  Mass.  454, 
4  Am.  Dec.  169. 

The  legislature  did  not  intend,  by  the  act 
of  1887,  to  affect  retroactively  rights  and 
duties  previously  fixed  and  vested. 

City  R.  Co.  V.  Citizens'  Street  R.  Co.  im 
U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct  Rep. 
053;  Auffm'ordt  v.  Rasin,  102  U.  S.  620, 
26  L.  ed.  262;  McEwen  v.  Den,  24  Hov. 
242,  16  L.  ed.  672;  United  States  v.  Heth, 
3  Cranch,  399,  2  L.  ed.  479 ;  Jones  ▼.  Stock- 
growers*  Nat.  Bank,  17  Colo.  App.  79,  67 
Pac.  177;  American  Invest.  Co.  v.  Thaver, 
7  S.  D.  72,  63  N.  W.  233 ;  Haverhill  ▼.  Marl- 
borough, 187  Mass.  150,  72  N.  E.  943;  Gar- 
field V.  Bemis,  2  Allen,'  446;   King  v.  Tir- 


the  subjects  use  to  go  over  this  as  over  a 
common  bridge,  this  bridge  ought  to  be  re- 
paired by  him  who  has  the  mill,  and  not  by 
the  county,  because  he  erected  it  for  his  own 
benefit.*'  1  Rolle,  Abr.  368,  citing  a  case 
in  the  time  of  Edward  II.  This  statement 
in  Rolle  continues  to  be  the  leading  au- 
thority on  the  subject,  but  it  was  once 
criticized  by  Lord  Ellenborough  in  R.  v. 
Kent,  2  Maule  &  S»  513,  where  he  caused 
search  to  be  made  for  the  original  record 
of  the  case  cited  by  Rolle,  and  a  record  was 
found,  which  is  reported  in  the  note  to  R. 
V.  Kent,  and  which,  as  Lord  Ellenborough 
says,  does  n«t  sustain  the  statement  of 
Rolle;  but  it  was  pointed  out  both  by 
counsel  and  court  in  R.  v.  Ely,  14  Jur.  956, 
that  the  record  found  by  Lord  Ellenborough 
was  not  the  record  of  the  case  mentioned 
by  Rolle. 

One  cutting  a  highway  for  his  own  bene- 
fit must  make  and  keep  it  as  convenient 
as  before,  and  if  a  bridge  is  necessary  to 
that  end,  then  he  must  build  and  maintain 
one.    R.  ▼.  Ely,  supra. 

In  Burton  Twp.  v.  Tuttle,  30  Ohio  St. 
62,  the  court  said:  "It  is  the  duty  of  the 
landowner  constructing  a  mill  race  or  main- 
taining a  private,  water  course,  cutting 
across  a  public  road  or  highway,  to  bridge 
such  artificial  water  course  at  the  point 
where  it  cuts  the  highway,  and  to  keep 
such  bridge  in  good  repair,  so  as  not  to 
hinder  or  inconvenience  public  travel.  The 
owner  of  the  mill  race,,  using  it  for  private 
emolument,  is  bound  to  make  and  keep  the 
road  at  the  crossing  in  as  safe  a  condition 
as  it  would  have  been  if  the  race  had  not 
been  constructed." 

See  also,  as  recognizing  the  rule.  State 
V.  Gorham,  37  Me.  451 ;  Merrill  v.  Kalama- 
zoo, 35  Mich.  211;  State  ex  rel.  Minne- 
apolis V.  St.  Paul,  M.  &  M.  R.  Co.  35  Minn. 
131,  59  Am.  Rep.  313,  28  N.  W.  3;  Sampson 
V.  Goochland  Justices,  5  Gratt.  241 ;  Atty. 
Gen.  ex  rel.  Doncaster  v.  West  Riding,  67  J. 
P.  173;  Hertfordshire  v.  New  River  Co. 
[1904]  2  Ch.  513;  R.  v.  West  Riding,  2 
East,  342. 

When  a  bridge  becomes  necessary  in  or- 
der that  the  highway  shall  not  be  obstruct- 
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ed  by  a  corporation's  canal  and  works,  the 
corporation  and  its  successor  must  maia- 
tain  such  bridge.  Chesapeake  &  O.  R.  C«. 
V.  Jennings,  98  Va.  70,  34  S.  E.  986. 

A  private  corporation  which  digs  a  canal 
across  a  highway  for  the  purposes  of  its 
business,  and  builds  a  bridge  over  the  canal, 
is  bound  to  keep  the  bridge  in  repair,  and 
is  liable  in  an  action  brought  by  a  person 
whose  horse  was  killed  owing  to  the  bad 
condition  of  the  bridge.  Heacock  ▼.  Sher- 
man, 14  Wend.  53. 

In  Dygert  v.  Schenck,  23  Wend.  446,  35 
Am.  Dec.  575,  it  was  held  that  a  person  uho 
digs  a  race  way  across  a  public  road  to  bring 
water  to  his  mill,  and  builds  a  bridge  there- 
on, is  liable  to  the  owner  of  a  mule  which  is 
lost  by  reason  of  the  bad  condition  of  the 
bridge;  the  court  holding  that  the  race  own- 
er was  bound  to  keep  the  highway  in  as 
safe  a  condition  as  before  the  race  was  dug. 
and  that  his  failure  to  do  so  made  him 
responsible  as  for  a  nuisance,  irrespective 
of  the  question  of  negligence.  Cowen.  J., 
said,  after  quoting  1  Rolle,  Abr.  36$. 
supra:  "The  case  is  a  literal  description 
of  the  one  before  us;  and  is  commended  no 
less  by  its  antiquity,  than  by  its  sound  sense 
and  the  whole  course  of  authority  ever 
since." 

See  also,  as  expressing  the  opinion  that 
a  ditch  dug  in  a  public  highway  is  a  nui- 
sance, Harlow  v.  Humiston,  0  Cow.  189: 
Lansing  y.  Smith,  8  Cow.  146;  and  that  it 
is  an  indictable  nuisance  at  common  law  to 
dig  a  canal  across  a  highway.  State  ▼. 
Yarrell,  34  N.  C.  (12  Ired.  L.)  130:  Hall 
V.  Morrow,  47  N.  C.   (2  Jones,  L.)   465. 

In  State  v.  Yarrell,  supra,  it  was  held 
that  while  the  owner  of  a  mill  who  cuts  a 
canal  across  the  highway  to  supply  bis  mill 
with  water  is  indictable  at  common  law 
for  a  nuisance,  as  is  also  his  grantee,  an 
indictment  charging  such  grantee  with  fail- 
ure to  maintain  a  bridge  over  such  canal, 
wliich  he  ought  to  do  "by  reason  of  his 
tenure"  of  the  mill  and  appurtenant  lands, 
could  not  support  a  conviction,  where  it 
did  not  appear  that  the  original  grant  of 
the  land  was  subject  to  the  condition. 

In   Perley   ▼.   Chandler,   6   Mass.   454,  4 
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rell,  2  Gray,  331;  Powers  v.  St.  Paul,  30 
Minn.^  90,  30  N.  W.  435;  People  ex  rel. 
Peake'  v.  Columbia  County,  43  N.  Y.  130; 
Seton  V.  Hoyt,  34  Or.  266,  43  L.R.A.  634, 
75  Am.  St.  Rep.  641,  55  Pac.  967;  Packscher 
V.  Fuller,  6  Wash.  534,  33  Pac.  875. 

The  police  power  of  the  state  will  not 
justify  the  application  of  the  act  of  1887  to 
the  case  at  bar. 

Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb. 
649,  41  L.R.A.  481,  53  Am.  St.  Rep.  567,  66 
N.  W.  624;  State  ex  rel.  Lancaster  County 
V.  Chicago,  B.  k  Q.  R.  Co.  29  Neb.  412,  45 
N.  W.  469. 

Mr.  George  J.  Marshall,  for  appellee: 

Under  the  facts  in  this  case,  it  was  a 
justifiable  exercise  of  the  police  power  of 
the    state   to   compel   mill   owners   to   con- 


struct and  keep  in  repair  bridges  over  their 
mill  race. 

State  ex  rel.  Dawson  County  v.  Farmers' 
&  M.  Irrig.  Co.  59  Neb.  1,  80  N.  W.  52; 
State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  & 
M.  R.  Co.  98  Minn.  380,  28  L.R.A.(N,S.) 
298,  120  Am.  St.  Rep.  581,  108  N.  W.  261, 
8  A.  &  E.  Ann.  Cas.  1047;  Re  Newell,  2  Cal. 
App.  767,  84  Pac.  226;  Com.  v.  Strauss,  191 
Mass.  545,  11  L.R.A.(N.S.)  968,  78  N.  E. 
136,  6  A.  &  E.  Ann.  Cas.  842;  State  y.  Rich- 
creek,  167  Ind.  217,  6  L.R.A.(N.S.)  874. 
119  Am.  St.  Rep.  491,  77  N.  E.   1085,   10 

A.  &  E.  Ann.  Cas.  899;  McGuire  y.  Chicago, 

B.  &.  Q.  R.  C.  131  Iowa,  340,  — L.R.A.(N.S.) 
— ,  108  N.  W.  902;  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  127  Wis.  468, 
107  N.  W.  500;  People  ex  rel.  Armstrong  v. 


Am.  Dec.  159,  Parsons,  Ch.  J.,  said:  "There 
tran  be  no  doubt  but  that  the  owner  of  the 
land  can  sink  a  drain,  or  any  water  course, 
below  the  surface  of  his  land  covered  with 
a  way,  so  as  not  to  deprive  the  public  of 
their  easement.  And  it  is  a  common  prac- 
tice for  the  owners  of  water  mills,  or  of 
sites  for  water  mills,  to  sink  water  courses 
for  the  use  of  their  mills  in  their  own 
land  under  highways,  care  being  taken  to 
cover  the  water  courses  sufficiently  so  that 
the  highways  remain  safe  and  convenient 
for  passengers.  .  .  .  When  a  way  has 
been  located  over  private  land,  if  the  owner 
should  afterwards  open  a  water  course 
across  the  way,  it  will  be  his  duty,  at  his 
own  expense,  to  make  and  keep  in  repair 
a  way  over  the  water  course,  for  the  con- 
venience of  the  public;  and  if  he  should 
neglect  to  do  it,  he  may  be  indicted  for  the 
nuisance.  .  .  .  This  obligation  upon 
the  owner  arises  from  the  consideration 
that  when  the  way  was  located,  the  public 
were  to  be  considered  as  purchasers  of  the 
easement,  by  the  payment  to  the  owner  of 
all  damages  which  he  sustained  in  conse- 
quence of  the  easement.  And  among  other 
causes  of  damage  might  be  estimated  the 
inconvenience  of  opening  a  water  course  at 
his  own  expense," — quoted  in  part  in  Low- 
ell v.  Locks  &  Canals,  104  Mass.  18. 

In  Lewiston  v.  Booth,  3  Idaho,  692,  34 
Pac.  809,  it  was  held  that  one  constructing 
a  ditch  across  a  public  road  must  keep 
up  the  road,  both  at  common  law  and  un- 
der the  Idaho  statute,  and  that  on  failure 
so  to  do,  he  Would  be  guilty  of  maintain- 
ing a  nuisance. 

Independently  of  statute,  an  irrigation 
company  having  a  franchise  to  cut  a  ditch 
or  canal  must  restore  the  highways  it  in- 
tersects as  nearly  as  may  be  to  their  for- 
mer condition.  State  ex  rel.  DifTenbacher 
V.  Lake  Koen  Nav.  Reservoir  &  Irrig.  Co. 
63  Kan.  394,  65  Pac.  681. 

It  was  held  in  State  ex  rel.  Dawson 
County  V.  Farmers*  &  M.  Irrip.  Co.  59  Neb. 
1,  80  N.  W.  52,  that  a  statute  which  pro- 
vided that  the  owners  of  irri'Mtion  systems 
•  should  construct  suitable  bridjos  across 
their  ditches  on  the  public  road,  and  that 
31  L.R.A.(N.S.) 


after  such  bridges  had  been  found  satis- 
factory by  the  county,  the  county  should 
maintain  them,  was  unconstitutional  as  spe- 
cial legislation  designed  to  exempt  ir- 
rigation ditches  from  the  general  state  stat- 
ute requiring  the  owners  of  railroads, 
canals,  or  ditches  crossing  any  public  road 
to  bridge  the  same. 

Where  a  water  power  company  is  au- 
thorized by  its  charter  to  cut  and  make 
race  ways  for  its  own  uses  within  a  cer- 
tain locality,  it  is  bound  to  build  and  main- 
tain bridges  where  its  ditches  cross  high- 
ways. Re  Trenton  Water  Power  Co.  20 
N.  J.  L.  659. 

Where  a  navigation  company  given  pow- 
er to  deepen  a  river  and  to  charge  tolls, 
with  power  to  amend  or  alter  bridges  and 
highways,  leaving  them,  or  others  as  con- 
venient, in  their  room,  deepened  a  ford  in 
the  highway,  making  a  bridge  necessary, 
which  the  company  built,  it  was  bound  to 
maintain  the  bridge.  R.  v.  Kent  County,  13 
East,  220. 

The  same  was  held  under  similar  circum- 
stances in  R.  V.  Lindsey,  14  East,  317,  where 
it  does  not  appear  that  the  statute  in  terms 
required  the  company  to  leave  the  highways 
as  convenient  as  it  found  them. 

Similarly,  where  such  a  company  cut 
through  the  highway  and  built  a  bridsje 
over  the  cut,  it  was  held  that  it  must  main- 
tain the  bridge.  R.  v.  Kerrison,  3  Maule 
&  S.  526. 

In  Riley  v.  Greenburgh,  21  N.  Y.  S.  R. 
434,  3  N.  Y.  Supp.  322,.  it  was  held  that  the 
town  was  not  liable  to  a  traveler  who 
fell  from  the  end  of  a  culvert  built  by  tlic 
city  of  New  York  to  carry  away  surplus 
water  from  its  aqueduct,  under  a  statute 
permitting  the  city  to  cross  the  highway.  . 
The  court  said:  "The  law  is  quite  we'll 
settled  in  such  a  case  that  the  obstruction 
in  the  highway,  if  it  be  one,  is  not  a  nui- 
sance, because  it  is  legalized  by  act  of  tlie 
legislature.  The  city  must  keep  tlie  culvert 
in  repair,  and  generally  make  it  safe  for 
travel." 

Where  the  proprietor  of  land  over  wliich 
a  highway  ran  petitioned  the  authorities 
to  change  the  place  of  part  of  the  highway 
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Warden,  383  N.  Y.  223,  2  L.R.A.(N.S.)  859, 
76  N,  E.  n,  5  A.  &  E.  Ann.  Cas.  325;  Chi- 
cago &  N.  W.  R.  Co.  V.  Chicago,  140  111. 
309,  29  N.  E.  1109;  State  ex  rel.  Lancaster 
County  V.  Chicago,  B.  &  Q.  R.  Co.  29  Neb. 
412,  45  N.  W.  4C9;  Missouri  P.  R.  Co.  v. 
Cass  County,  76  Neb.  396,  107  N.  W.  773; 
Nuckolls  County  v.  Guthrie,  76  Neb.  464, 
107  N.  W.  779;  Toledo,  W.  &  W.  R.  Co.  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati, 
S.  &  C.  R.  Co.  30  Ohio  St.  604;  Erie  v. 
Erie  Canal  Co.  59  Pa.  174;  Blair  v.  Mil- 
waukee &  P.  du  Ch.  R.  Co.  20  Wis.  262; 
Gilliam  v.  Sioux  City  &  St.  P.  R.  Co.  26 
Minn.  268,  3  N.  W.  353;  State  ex  rel.  St. 
Paul,  M.  &  M.  R.  Co.  v.  District  Ct.  42 
Minn.  247,  7  L.R.A.  121,  44  N.  W.  7;  Wilder 
V.  Maine  C.  R.  Co.  65  Me.  332,  20  Am.  Rep. 
698;  Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt. 
140,   62  Am.   Dec.   625;    Chicago  &  N.   W. 


R.  Co.  V.  Chicago,  140  111.  309,  29  N.  E 
n09;*  People  ex  rel.  Kimball  v.   BoetoD  A 

A.  R.  Co.  70  N.  Y.  569;   Albia  v.  Cbica-u, 

B.  &  Q.  R,  Co.  102  Iowa,  624,  71  N.  %\. 
541 ;  New  York  &  N.  E.  R.  Co.'s  Appeal,  ti:i 
Conn.  527,  26  Atl.  122,  affirmed  in  151  U. 
S.  656,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437; 
Harriman  v.  Southern  R.  Co.  Ill  Tenn.  53S, 

82  S.  W.  213;  Illinois  C.  R.  Co.  v.  Swahn, 

83  Miss.  631,  36  So.  147;  Illinois  C,  R.  Co. 
V.  Copiah  County,  81  Miss.  685,  33  So.  502; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Milam  County, 
90  Tex.  355,  38  S.  W.  747;  Chicago,  B.  i 
Q.  R.  Co.  V.  State,  47  Neb.  649,  41  L.RJL 
481,  63  Am.  St.  Rep.  657,  60  N.  W.  624; 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  I. 
S.  561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
A.  &  E.  Ann.  Cas.  1175. 

The  mill  company  constructed  their  ditck 
across  the  section  line  where  the  road  is 
now  located,  with  an  implied  understand- 


to  other  land  of  such  proprietor,  at  his  ex- 
pense, and,  before  such  petition,  he  hud  be- 
gun to  dig  a  canal  across  the  route  of  the 
proposed  new  highway,  which  he  completed 
after  the  road  was  changed,  and  over  which 
he  built  a  bridge,  it  was  held  that  he  was 
bound  to  keep  up  the  bridge,  and  was  li- 
able to  the  local  authorities  for  the  expense 
of  repairs  made  by  them  to  the  bridge. 
Lowell  v.  Locks  &  Canals,  supra. 

Where  the  owner  of  mills  had  by  deeds 
a  grant  of  a  canal  to  convey  water,  which 
made  him  chargeable  with  the  expense  of 
keeping  the  canal  in  repair,  and  the'^anal 
intersected  a  highway,  it  was  held  that, 
both  by  the  terms  of  his  grant  and  at  com- 
mon law,  he  was  responsible  for  maintain- 
ing the  bridge  carrying  the  highway  over 
the  canal.  Woburn  v.  Henshaw,  101  Mass. 
193,  3  Am.  Rep.  333. 

The  rule  applies  equally  to  the  grantees 
of  the  original  maker  of  the  race  way. 
Haines  v.  People,  19  111.  App.  354,  where 
the  court  said:  ''When  the  grantors  of  the 
defendants,  by  the  license  or  with  the  ac- 
quiescence of  the  public  authorities,  con- 
structed the  race  across  the  public  high- 
ways, for  their  own  private  use  and  for 
the  purpose  of  availing  themselves  of  their 
water  power,  they  assumed  the  burden  not 
only  of  building  the  bridge  across  the  ditch 
they  had  dug,  or  otherwise  restoring  tho 
highway  so  as  not  to  interfere  with  the 
rights  of  the  public,  but  also  of  keeping  the 
bridge  in  repair,  and  rebuilding  when  nec- 
essary. This  is  the  rule  of  the  common 
law." 

The  successor  of  the  maker  of  a  race 
way  must  take  care  that  the  high\Yay  re- 
mains safe  for  travelers;  if  not,  he  will  be 
maintaining  a  nuisance  and  will  be  respon- 
sible for  the  cost  of  abating  it.  Clav  v. 
Hart,  25  Misc.  110,  55  N.  Y.  Supp.  43  af- 
firmed in  41  App.  Div.  625,  58  N.  Y.  Supp. 
1150. 

The  grantee  must  maintain  such  bridge 
so  long  as  he  continues  to  use  the  race  way, 
and  is  liable  to  repay  to  the  town  the  cost 
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of  repairing  the  bridge.  West  Bend  t. 
Mann,  59  Wis.  69,  17  N.  W.  972 ;  Woodrinff 
v.  Forks  Twp.  28  Pa.  355,  70  Am.  Dec.  izi. 

It  seems  that  a  change  by  the  authorities 
in  the  location  of  the  highway  may  exoner- 
ate the  owner  or  his  grantee.  Thus,  in  Ph«- 
nixville  v.  Phoenix  Iron  Co.  45  Pa.  135,  it  was 
held  that  if,  after  a  race  way  is  cut  and  a 
bridge  built  over  it  by  the  owner,  the  roaJ 
is  somewhat  changed  in  location,  and,  after 
the  original  bridge  has  been  swept  away, 
the  town  erects  on  the  old  foundations  m 
higher  and  wider  bridge,  to  accommodate 
the  changed  condition  of  the  road,  the  orig- 
inal builder  of  the  bridge  or  his  grantee 
is  not  responsible  for  the  bridge. 

But  it  has  been  held  that  an  increase 
in  the  expense  of  bridging  will  not  neces- 
sarily exonerate  the  original  builder.  Thus, 
in  Pennsylvania  R.  Co.  v.  Irwin,  85  Pa. 
336,  it  was  held  that  where  a  railroad  com- 
pany changed  the  location  of  a  highway, 
and  thus  made  necessary  a  bridge  overt 
creek,  the  railroad  company  must  pay  tlie 
cost  of  renewing  the  bridge,  although  sueb 
cost  was  many  times  greater  *than  the  cost 
of  the  original  bridge,  the  court  appar- 
ently placing  its  decision  not  only  on  the 
statute,  but  upon  the  common  law. 

In  R.  v.  Kent,  2  Maule  &  S.  613,  it  ap- 
peared that  a  miller,  when  building  his 
mill,  deepened  a  ford  in  the  highway  about 
3  inches,  which  had  been  before  from  knee 
to  waist  deep,  and  some  years  later  he 
built  a  bridge  over  the  ford.  Lord  Ellen- 
borough,  having  as  he  supposed  examined 
the  record  of  the  case  relied  on  by  Rolle  in 
his  Abridgment,  laid  "that  case  out  of  the 
way,"  and  decided  that  the  county,  and  not 
the  miller,  was  bound  to  repair  the  bridjTe. 
The  case  w^as  decided  on  the  general  prin- 
ciple that  when  a  bridge  built  by  a  private 
person  becomes  of  general  convenience,  the 
county  is  bound  to  repair  it. 

This  principle  is  ex[^ained,  however,  in 
R.  V.  West  Riding,  5  Burr.  2594,  as  relat- 
ing to  cases  such  as  a  bridge  over  an  ex- 
isting   stream,   and    the    case    in   Rolle   is 
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ing  beUvecn  tliera   and  the  state  that  the  | 
state  might  at  any  time,  in  the  exercise  of 
its    police    power,    impose    a    burden    upon 
them,  such  as  it  did  by  the  legislative  en- 
actment of  1887. 

Nuckolls  County  v.  Guthrie;  Missouri  P. 
R.  Co.  y.  Cass  County;  and  State  ex  rel. 
Lancaster  County  v.  Chicago,  B.  &  Q.  R.  Co., 
— supra. 

Root,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  mandamus  proceeding  to  compel 
the  respondents  to  construct  a  bridge  at  the 
intersection  of  their  mill  race  and  sl  high- 
way. The  writ  was  issued  and  the  respond- 
ents appeal. 

1.  The  facts,  in  so  far  as  they  are  dis- 
closed by  the  record,  are  undisputed.  The 
race  way  in  question  was  constructed  by 
the  respondents'  grantor  in  1873  upon  prom- 


ises owned  by  him  in  fee  simple.  In  1880  a 
highway  was  laid  out  so  as  to  intersect  said 
race  way.  A  bridge  subsequently  construct- 
ed by  the  county  in  the  highway  and  over 
the  race  way  has  been  continuously  used 
by  the  public,  but  is  now  out  of  repair,  in 
1887  the  legislature  passed  an  act  entitled 
"An  Act  to  Comj)el  Railroad  Corporations 
and  Others  to  Make  and  Keep  in  Repair 
Crossings."  Cobbey's  Anno.  Stat.  1909, 
§§  6162  et  beq.  Section  1  of  that  act  is 
as  follows:  "Any  railroad  corporation, 
canal  company,  mill  owner,  or  any  person 
or  persons  who  now  own,  or  may  hereafter 
own  or  operate,  any  railroad,  canal,  or  ditch 
that  crosses  any  public  or  private  road, 
shall  make  and  keep  in  good  repair  good 
and  sufficient  crossings  on  all  such  roads, 
including  all  the  grading,  bridges,  ditches, 
and  culverts  that  may  be  necessary,  within 
their  right  of  way." 


there  distinguished  as  referring  to  cases  of 
a  private  continuing  benefit. 

A  case  of  the  first  kind  arose  in  R^  v. 
Glamorgan  County,  2  East,  356,  note,  where 
it  appeared  that  a  man  erected  in  the 
King^s  highway  a  bridge  over  a  river  for 
the  purpose  of  having  a  commodious  way 
to  his  tin  works,  which  bridge  was  gener- 
ally used  by  the  public,  and  it  was  held  on 
a  prosecution  by  the  Crown  that  the  in- 
habitants of  the  county  were  bound  to  re- 
pair the  bridge,  although  it_was  shown 
that  the  tin  works  could  not  be  carried  on 
without  the  use  of  the  bridge. 

Race  way  older  than  highway. 

No  case  has  been  found  in  which  the  indi- 
vidual owner  of  a  race  way  has  been  held 
chargeable,  either  at  common  law  or  under 
statute,  with  a  duty  to  bridge  such  race 
way  for  the  passage  of  a  highway  laid  out 
subsequently  to  the  race  way,  though  stat- 
utes imposing  such  duty  upon  certain  cor- 
porations have  been  upheld  in  some  jurisdic- 
tions, as  is  referred  to  in  Fbankijn  Coun- 
ty v.  Wilt. 

"If,"  said  the  court  in  Perley  v.  Chandler, 
5  Mass.  454,  4  Am.  Dec.  159,  "a  highway  be 
located  over  water  courses,  either  natural 
or  artificial,  the  public  cannot  shut  up 
these  courses,  but  may  make  the  road  over 
them  by  the  aid  of  bridges."  Quoted  in 
Lowell  V.   Locks  &  Canals,   104  Mass.   18. 

If  when  a  mill  race  is  dug  it  crosses  no 
highway,  and  a  highway  is  subsequently 
land  out  across  it,  the  proprietor  of  the  mill 
race  is  not  burdened  with  the  duty  of 
bridging  the  race.  Merrill  v.  Kalamazoo, 
35  Mich.  211. 

In  Morris  Canal  &  Bkg.  Co.  v.  State,  24 
K.  J.  L.  62,  it  was  held  that  a  canal  com- 
pany was  not  bound  to  build  and  main- 
tain a  bridge  to  carry  a  highway  over  the 
canal,  when  such  highway  was  laid  out 
after  the  canal  was  constructed. 

Where,  after  a  canal  company  had  dug 
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its  canal,  certain  public  highways  were 
opened  across  it,  it  was  held  that  so  far 
as  the  burden  of  building  bridges  was 
concerned,  the  canal  in  respect  to  such 
highways  was  like  a  natural  stream.  Oswe- 
go V.  Oswego  Canal  Co.  6  N.  Y.  267. 

In  Erie  v.  Erie  Canal  Co.  69  Pa.  174,  it 
was  held  that  a  statute  requiring  the  Erie 
Canal  Company  to  build  and  keep  in  re- 
pair all  bridges  over  their  canal  on  public 
roads  and  streets  crossing  the  same  waA 
unconstitutional,  as,  by  the  charter  of  the 
canal,  it  was  required  to  make  and  keep 
in  repair  only  farm  bridges  and  farm 
causeways.  It  is  not  clear  whether  the 
street  crossed  by  the  bridge  in  question  was 
laid  out  before  or  after  the  canal. 

A  man  was  allowed  by  the  local  authori- 
ties to  build  a  dam  across  a  stream,  with 
the  understanding  that  he  should  make 
good  all  damage  to  the  neighboring  high- 
way, it  being  understood  that  the  highway 
should  be  changed  to  run  over  the  dam, 
the  building  of  which,  with  the  race  way, 
destroyed  the  highway  and  a  bridge  upon 
it;  and  it  was  held  that  the  grant^  of  the 
builder  of  the  dam  must  keep  up  the  bridges 
on  the  dam,  under  a  statute  requiring  the 
owners  or  possessors  of  mills  whose  races 
cross  public  highways  to  keep  the  same 
bridged,  "except  where  said  mills  have  been 
erected  and  the  races  dug  previous  to  the 
formation  of  said  highway,''  as  the  high- 
way preceded  the  race,  within  the  meaning 
of  the  statute.  Highway  Comrs.  v.  Martin, 
88  Mich.  115,  50  N.  W.  113. 

The  owners  of  a  ditch  built  for  their 
mills  and  for  irrigation  purposes,  and  ex- 
tending through  the  lands  of  many  own- 
ers, are  not  bound  to  bridge  such  ditch  at 
street  crossings  which  became  highways 
after  the  ditch  was  constructed.  Denver  v. 
Mullen,  7  Colo.  345,  3  Pac.  693,  where  it 
was  also  held  that  the  city  of  Denver  could 
not  compel  such  owners  to  bridge  their 
ditch  at  the  crossings  of  streets  laid  out 
and  traveled  before  the  ditch  was  made,  but 
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Counsel  for  the  respondents  argue  that 
the  order  of  the  district  judge  deprives  their 
client  of  his  property  without  due  process 
of  law,  whereas  the  relator's  counsel  urges 
that  the  judgment  compels  the  performance 
of  a  duty  imposed  by  the  legislature  in  the 
exercise  of  the  police  power.  There  is  noth- 
ing in  the  record  to  indicate  that  the  mill 
to  which  the  race  way  is  appurtenant  is 
a  toll  mill,  that  any  right  exercised  in 
operating  it  was  acquired  by  the  exercise 
of  the  right  of  eminent  domain,  or  that 
the  respondents'  business  is  affected  in  any 
manner  with  a  public  interest,  ^rior  to  the 
date  the  mill  and  its  appurtenances  were 
constructed,  and  a  water  right  was  vested 
in  the  respondents*  grantors,  the  legislature 
had  not  announced  the  policy  of  the  state 
to  dedicate  all  unappropriated  water  in  the 
natural  streams  to  the  use  of  the  public, 
nor  had  it  vested  persons,  natural  or  corpo- 
rate, with  the  power  of  eminent  domain  with 
respect  to  the  appropriation  and  application 
of  water  for  all  benefici^il  purposes.  If  we 
adopt  the  argument  of  relator's  counsel,  we 
shall  hold  that  the  legislature  had  power, 
and  intended,  to  compel  a  natural  person  not 
exercising  a  franchise  or  conducting  a  busi- 
ness affected  with  a  public  interest,  and 
whose  property  rights  vested  years  before 
a  highway  was  laid  out  over  his  premises, 
and  prior  to  the  enactment  of  the  statute, 
to  construct  and  keep  in  repair  a  bridge 
forming  part  of  the  public  way,  where  it 
intersects  his  race  way.  Counsel  for  the 
relator  suggests  that  in  State  ex  rel.  Lancas- 
ter County  V.  Chicago,  B.  &  Q.  R.  Co.  20 
Neb.  412,  45  N.  W.  469,  this  court  held  the 


statute  to  be  a  valid  exercise  of  the  police 
power,  and  that  it  applies  to  highways  laid 
out  across  a  railway  subsequent  to  its  con- 
struction. It  will  be  noticed  that  Judge 
Norval,  in  his  well-reasoned  opinion  in  that 
case,  bases  his  conclusion  upon  the  right  of 
the  legislature  to  impose  burdens  upon  pub- 
lic service  corporations  in  addition  to  those 
specifically  mentioned  in  their  charters,  but 
reasonably  necessary  for  the  protection  of 
their  patrons.  The  decision  is  supported  by 
sound  reason  and  excellent  authority.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  IdC  U.  b, 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

It  is  a  matter  of  common  knowledge  tlmt 
every  part  of  a  roadbed  used  for  railroad 
purposes  must  be  properly  constructed  and 
carefully  maintained,  to  insure  the  safety  of 
persons  upon  the  carrier's  moving  trains, 
and  that  to  permit  the  highway  authoriti^ 
to  assume  jurisdiction  over  the  construct  ion 
and  reparation  of  railway  crossings  would 
invite  disaster  and  death.  But  at  the  inter- 
section of  a  race  way  and  an  ordinary  high- 
way, no  such  condition  obtains.  Highwavs 
must,  and  frequently  do,  cross  natural 
streams.  There  is  no  danger  peculiar  to  tlie 
use  of  a  bridge  spanning  an  artificial  water 
course  that  does  not  apply  to  a  like  use  of 
a  viaduct  over  a  natural  stream.  The 
public  authorities  are  better  equipped  to 
construct  and  repair  bridges  than  are  in- 
dividual millers  and  ditch  owners,  so  that 
the  reasoning  of  Judge  Norval  does  not 
apply  to  the  instant  case. 

Independently  of  the  statute,  the  miller's 
liability  in  case  his  race  way  crosses  a  high- 
way laid  out  before  the  race  way  is  con- 


which  then  were  a  part  of  the  public  do- 
main, and  were  not  acquired  by  tlie  city 
until  after  the  ditch  was  built. 

See  also,  as  referring  to  statutes  as  not 
applying  to  cases  where  the  ditch  or  race 
was  made  before  the  highway  was  estab- 
lished, Farmers'  High  Line  Canal  Co.  v. 
Westlake,  23  Colo.  26,  46  Pac.  134;  State  v. 
Davis,  143  N.  C.  611,  56  S.  E.  511. 

It  will  be  observed  that  in  Fbanklin 
County  v.  Wilt  the  Nebraska  court  does 
not  decide  whether  the  legislature  has  pow- 
er to  impose  such  a  duty  on  a  landowner, 
but  merely  that  it  had  not  done  so  by  the 
statute  in  question.  In  the  prior  case  of 
Nuckolls  County  v.  Guthrie,  76  Neb.  464, 
107  N.  W.  779,  while  the  decision  of  the 
question  was  not  necessary  to  the  result, 
the  language  of  the  court  would  seem  to 
indicate  that  the  same  statute  applied 
retrospectively  to  individuals  as  well  as 
railroads,  etc.,  but  this  is  now  definitely 
settled  otherwise  by  Fbanklin  County  v. 
Wilt. 

In  Nuckolls  County  v.  Guthrie,  supra, 
there  were  two  questions  in  the  case: 
(1)  A  ditch  for  conveying  water  for  power 
was  constructed  prior  to  highways  in  a 
drv  water  course,  and  it  was  held  that,  as 
a/L.U.A.(N.S.) 


the  public  would  in  any  case  have  been  re- 
quired to  bridge  the  old  water  course,  it 
was  reasonable  to  require  it  to  do  so;  (2) 
the  ditch  having  been  changed  part  of  tbe 
way  after  the  highway  was  laid  out,  re- 
quiring a  bridge  outside  the  water  course 
where  one  had  n()t  theretofore  been  neces- 
sary, it  was  held  that  the  owners  of  the 
ditch  must  maintain  this  bridge  under  tbe 
statute. 

It  has  been  held  that  a  mill  owner  who 
suffers  special  damage  by  reason  of  the 
neglect  of  the  public  corporation  to  keep 
up  a  bridge,  has  no  action  against  it.  Thu^. 
where  an  owner  of  land  built  a  dam  and 
race  way,  and  a  bridge  over  them,  and 
thereafter  a  public  road  was  laid  out  across 
the  dam  and  bridge,  and,  owing*  to  the 
failure  to  repair  the  bridge,  it  fell,  injur- 
ing the  dam,  etc.,  it  was  held  that  the  dam 
owner  had  no  action  against  the  public  cor- 
poration, and  that  a  statute  requiring; 
bridges  on  roads  laid  out  across  dams  to  be 
kept  in  good  order  was  a  mere  regulation 
for  the  advantage  of  the  public,  and  not 
for  the  owner  of  the  dam.  Livermore  v. 
Camden  County,  31  N.  J.  L.   507. 

B.  B.  a 
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etructed  is  well  established.  In  that  event 
lie  should  reunite  the  way  by  the  construc- 
tion of  a  bridge,  and  thereafter  keep  it  in 
repair.  Lowell  v.  Locks  &  Canals,  104  Mass. 
18;  Eyler  v.  Alleghany  County,  49  Md.  257, 
33  Am.  Rep.  249;  Woodring  v.  Forks  Twp. 
28  Pa.  365,  70  Am.  Dec.  134;  West  Bend 
V.  Mann,  59  Wis.  69,  17  N.  W.  972;  State 
ex  rel.  DifTenbacher  v.  Lake  Koen  Nav. 
Reservoir  &  Irrig.  Co.  63  Kan.  394,  65  Pac. 
081;  Burton  Twp.  v.  Tuttle,  30  Ohio  St. 
62.  But  if  the  highway  is  laid  out  over  an 
artificial  water  way  theretofore  constructed, 
the  proprietor  of  the  canal,  unless  bound 
by  the  terms  of  a  franchise  or  private  con- 
tract, is  under  no  duty  to  construct  or  re- 
pair a  viaduct  in  the  highway  and  over  the 
water  way.  Perley  v.  Chandler,  6  Mass. 
454,  4  Am.  Dec.  159;  Oswego  v.  Oswego 
Canal  Co.  6  N.  Y.  267;  Morris  Canal  & 
Bkg.  Co.  v.  State,  24  N.  J.  L.  62;  Denver  v. 
Mullen,  7  Colo.  346,  3  Pac.  693.  If  the 
legislature,  under  the  circumstances  of  this 
case^  may  force  the  respondents  to  construct 
the  bridge  in  question,  it  can  compel  the 
proprietor  to  construct  and  maintain  bridges 
over  creeks  and  other  natural  water  courses 
upon  his  premises,  should  the  public  author- 
ities lay  out  and  open  a  public  highway 
through  his  land  so  as  to  cross  those 
streams,  and  it  may  further  impose  upon 
him  the  expense  of  grading  and  keeping  in 
repair  the  highway  whether  it  traverses  his 
land,  and  without  regard  to  special  benefits 
bestowed.  It  must  be  remembered  that  if 
those  burdens'  are  properly  laid  in  the  ex- 
ercise of  the  police  power,  the  landowner 
cannot,  as  a  matter  of  right,  demand  reim- 
bursement. We  shall  not  say  that  the  legis- 
lature may  or  may  not  provide  by  general 
statute  that  such  burdens  may  be  imposed 
upon  the  individual,  but  if  tl^  public  au- 
thorities assert  that  the  landowner  owes 
that  duty,  they  should  cite  a  statute  that, 
fairly  considered,  leaves  no  reasonable  doubt 
in  the  mind  concerning  the  individual's  obli- 
gation. 

It  will  be  noticed  that  the  act  commands 
the  persons  therein  described  to  construct 
and  repair  crossings  "within  their  right  of 
•way."  Giving  effect  to  all  of  the  language 
employed  by  the  lawmakers,  it  would  fair- 
ly seem  that  the  statute  does  not  refer  to 
the  owner  of  a  private  mill  whose  title  to 
the  land  through  which  his  race  way  is 
excavated  is  in  fee  simple,  subject  to  a 
mere  easement  in  favor  of  the  publit.  The 
relator,  therefore,  has  not  made  out  a  case 
against  the  respondents.  The  judgment  of 
the  District  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  He- 
▼ersed. 

Petition  for  rehearing  denied. 
SI  L.R.A.(K.S.) 
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(198  N.  Y.  143,  91  N.  E:  516.) 

Injunction  —  violation  of  employee's 
contract. 

Injunction  lies  to  prevent  an  employee 
whose  position  gives  him  possession  of  his 
employer's  trade  secrets  from  violating  his 
contract  not  to  enter  the  service  of  a  rival 
concern  within  the  duration  of  the  con- 
tract, although  the  contract  also  provides 
that  he  may  be  discharged  upon  thirty 
days'  notice,  and  he  gained  a  portion  of  his 
knowledge  of  the  business  before  the  con- 
tract was  made. 

(Cullen,  Ch.  J.,  and  Willard  Bartlett  and 
Vann,  JJ.,  dissent.) 

(March  22,  1910.) 

Note,  *-  Injunction  to  prevent  employee 
from  entering  service  of  rival  in  v<o- 
latlon  of  agreement. 

The  question  of  the  enforcement  in  equity 
of  contracts  for  personal  services  is  dis- 
cussed in  a  note  appended  to  H.  W.  Gos- 
sard  Co.  v.  Crosby,  6  L.R.A.(N.S.)  1116. 

The  right  of  an  employer  to  restrain  an 
employee  from  disclosing  trade  secrets  is 
covered  in  notes  to  Vulcan  Detinning  Co. 
V.  American  Can  Co.  12  L.R.A.(N.S.)  102, 
and  Stevens  v.  Stiles,  20  L.R.A.(N.S.)  933. 

In  a  note  to  Simms  v  llurnette,  16  L.R.A. 
(N.S.)  389,  is  discussed  the  right  of  an 
employer  to  an  injunction  to  prevent  breach 
by  an  employee  of  his  agreement  not  to  en- 
gage in  a  competing  business. 

As  to  the  validity  of  an  agreement  by 
an  employee  not  to  engage  in  a  competing 
business,  as  affected  by  its  scope  in  time 
and  territorial  extent,  see  note  to  Taylor 
Iron  k  Steel  Co.  v.  Nichols,  24  L.R.A. 
(N.S.)  933. 

As  to  the  validity  of  a  provision  not  to 
practise  one's  profession  after  expiration 
of  employment,  see  note  to  Freudenthal  v. 
Espey,  26  L.R.A.(N.S.)   961. 

This  note  is  limited  to  actions  by  an  em- 
ployer to  restrain  the  breach  of  an  express 
or  implied  contract  by  an  employee  not  to 
enter  into  a  similar  service  with  a  rival, 
where  the  object  of  the  relief  was  not  in- 
directly to  enforce  the  contract  of  services, 
on  the  theory  that  the  same  were  extraor- 
dinary or  unique,  but  was  to  prevent  the 
employee  from  engaging  with  a  ri\a1,  on 
the  ground  tha*^  he  had  obtained  knowledge 
of  his  employer's  business  of  wliich  the  em-, 
plover's  rival,  by  reason  of  the  employ- 
ment, would  obtain  the  benefit.  This  is 
the  distinction  made  in  McCall  Co.  v. 
Wright,  although  in  this  case  relief  was 
also  sought  upon  the  theory  that  the  serv- 
ices of  the  employee  were  unique  and  ex- 
traordinary.    The  facts,  however,  failed  to 
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APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  Special  term,  Part  IV.,  for  New 
York  County,  sustaining  a  demurrer  to  the 
complaint  in  an  action  brought  to  restrain 
defendant  from  associating  himself  with  a 
certain  concern  in  violation  of  his  contract 
with  plaintiff.    Affirmed. 

Statement  by  Hlscock,  J.: 

The  question  certified  to  us  is  the  one 
whether  plaintiffs  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 
The  action  was  brought  to  restrain  defend- 
ant, who  had  acquired  full  knowledge  of 
plaintiffs  business  methods  and  secrets 
while  in  its  employ,  from  associating  him- 


self with  a  rival  business  company,  ia  vi'» 
lation  of  the  terms  of  his  contract. 

The  complaint,  amongst  many  others,  let* 
forth  in  substance  the  followins  facts: 

Tlie  plaintiff  was  a  corporation  enga<*Hi 
in  a  very  extensive  business  of  de^iguin? 
and  making,  printing,  publishin^^,  circubt- 
ing,  and  advertising  dress  patterns,  and  in 
printing  and  publishing  various  fashioo 
publications.  The  defendant  entered  its  era 
ploy  about  April  1,  1901,  and  continoed 
therein  until  December,  1908,  and  from  a 
subordinate  position  had  been  advaneed  U> 
one  wherein  his  authority,  acquaintance 
with  the  business,  and  general  importaD«r 
was  second  only  to  that  of  the  president  of 
the  company.  In  the  month  last  named  it 
was  discovered  that,  in  violation  of  his  con- 


sustain  this  claim,  and  relief  was  given  on 
the  other  theory. 

Without  reference  to  whether  the  services 
of  an  employee  are  unique  or  extraordinary, 
courts  ot  equity  will  protect  an  employer 
against  a  breach  of  an  agreement  by  an 
employee  not  to  engage  with  a  rival,  where 
the  services  of  the  employee  have  been  of 
such  a  character  tltat  his  name  carries  with 
it  the  good  will  cf  his  employer,  or  he  has 
gained  knowledge  of  his  employer's  busi- 
ness, the  disclosure  of  whicti  to  a  rivul 
would  result  in  irreparable  injury  to  thi? 
employer;  it  further  appearing  that  the 
purpose  of  the  subsequent  employment,  re- 
sulting in  a  breach  of  the  contract,  was  to 
obtain  the  benefit  of  these  secrets,  or  that 
there  was  imminent  danger  that  through 
such  subsequent  employment  such  secrcU 
would  be  disclosed.  This  proposition,  in  ad 
dition  to  McCall  Co.  v.  Wright,  finds 
support  in  Harrison  v.  Glucose  Sugar  Kef. 
Co.  68  L.R.A.  915,  63  C.  C.  A.  484,  310 
Fed.  304,  which  restrained  an  employee  of 
a  manufacturing  company  from  working 
for  a  rival  company  during  the  term  of  his 
contract  with  the  former.  The  employee  in 
question,  like  the  employee  involved  in  Mc- 
Call Co.  V.  Wright,  was  the  general  super- 
intendent of  a  large  manufacturing  com- 
pany, and  as  such  he  had  gained  many 
valuable  secrets  relating  to  his  employer's 
business,  and  which  it  had  taken  great  care 
to  conceal  from  the  public  at  large.  Re- 
lief was  given  partly  on  the  theory  that 
the  purpose  of  the  employment  which  re- 
sulted in  the  breach  complained  of  was  to 
obtain  the  benefit  of  these  secrets. 

The  doctrine  is  based  on  the  theory,  not 
of  directly  or  indirectly  enforcing  the  con- 
tract for  personal  services,  or  on  the  theory 
that  the  breach  of  a  contract  to  render 
personal  services  will  result  in  irreparable 
damage  to  the  employer  because  of  the  Iosh 
of  the  services,  but  rather  on  the  theory 
that  great  and  irreparable  damage  results 
from  the  employee  engaging  with  a  rival. 

This  distinction  is  very  clearly  pointed 
out  In  Harrisburg  Base-Ball  Club  v.  Ath- 
letic Asso.  8  Pa.  Co.  Ct.  337,  wherein  the 
court  refused  to  restrain  a  baseball  player 
31  L.R.A.(N.S.) 


from  playing  with  a  rival  club,  on  t-  .• 
ground  that  the  relief  was  asked  on  tb« 
theory  that  it  was  the  loss  of  the  serviws 
to  the  plaintiff,  which  constituted  irrepara- 
ble damage,  rather  than  the  fact  that  tU 
defendant  ball  player  was  rendering  serr- 
ices  to  another  club.  On  this  point  tl^e 
court  said  that  where  the  injury  suffered 
or  apprehended  by  an  employer  arose  from 
services  being  rendered  by  the  employee  to 
a  third  partv  whom  he  has  agreed  not  to 
serve,  and  where  an  injunction  restraining 
him  from  so  serving  would  remedy  the  in- 
jury, the  relief  should  be  given;  but  that 
where  the  injury  arose  from  the  employee's 
failure  to  perform  services  for  the  em- 
ployer, whicn  were  of  such  a  nature  that 
the  court  could  not  compel  specific  per- 
formance, and  the  rendering  of  services  to 
a  third  party  was  not  the  direct  cause  of 
the  injury  to  plaintiff,  the  injunction 
should  not  be  granted,  since  to  grant  it 
would  be  attemptins:  to  do  indirectly  what 
could  not  be  done  directly. 

While  equity  will  not  specifically  enforce 
an  agreement  to  manufacture  for  a  certain 
person,  and  for  no  one  else,  certain  ma- 
chines requiring  a  considerable  dei^^ree  of 
mechanical  skill  to  produce,  it  will,  hov- 
ever,  restrain  the  manufacture  and  sale  of 
such  machines  to  any  other  persons.  Myers 
V.  Steel  Mach.  Co.  67  N.  J.  Eq.  300.  57 
Atl.  1080,  affirmed  in  08  N.  J.  Eq.  795,  6i 
Atl.  746. 

The  doctrine  also  finds  support  in  the 
rule  that  forbids  soliciting  salesmen  vlio, 
through  their  employment,  obtain  acquaint- 
ance with  and  the  good  will  of  their  em- 
ployer's customers,  from  taking  advantage 
of  such  knowledge  by  broaching  their  eon- 
tract  of  employment  and  taking  service 
with  another  employer  in  a  like  line  of 
business,  and  soliciting  from  their  former 
employer's  customers;  or  where  they  havi» 
expressly  agreed  that,  for  a  limited  period 
of  time  after  the  termination  of  their  em- 
ployment, they  will  not  take  a  similar  em- 
ployment with  a  competitor,  from  breach- 
ing such  covenant,  to  the  extent  of  not 
being  permitted  to  solicit  in  behalf  of  an 
other    from    their    former   employer's    cus- 
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tract,  he  was  engaged  in  other  enterprises, 
and  had  been  deceiving  the  plaintiff,  and 
after  some  controversy  he  was  discharged. 
As  the  result  of  his  urgent  and  repeated 
pleas,  he  was  taken  back  into  the  employ- 
ment of  the  plaintiff  under  temporary  con- 
tracts, which  were  finally  superseded  by  a 
contract  on  January  2,  1909,  which  is  made 
the  basis  of  this  action.  Said  contract 
hired  defendant  to  render  such  services  as 
should  be  assigned  to  him  from  time  to  time, 
for  a  term  of  six  years  from  January  1, 
1909,  at  a  large  and  continuously  increas- 
ing rate  of  compensation,  but  it  gave  plain- 
tiff the  right  to  terminate  the  agreement 
"at  any  time  upon  giving  to  the  party  of 
the  second  part  not  less  than  thirty  (30) 
days'  notice  of  its  intention  to  exercise  such 


right  and  option."  It  contained  the  follow- 
ing recital  and  additional  provisions: 
"Whereas,  in  the  course  of  such  employ- 
ment, the  party  of  the  second  part  may  be 
assigned  to  duties  that  may  give  him  knowl- 
edge or  information  of  such  confidential  or 
other  «matters  relating  to  the  conduct  and 
details  of  the  business  of  the  party  of  the 
first  part  as  to  result,  in  the  opinion  of 
the  president  of  said  company,  in  irreme- 
diable injury  to  it,  for  which  no  money 
damages  could  adequately  compensate,  if 
said  party  of  the  second  part  should  enter 
into  the  employment  of  a  rival  concern 
while  this  contract  was  still  in  effect:  .  .  • 
The  party  of  the  second  part  covenants  to 
engage  in  no  other  occupation  during  said 
period   (of  six  years),  and  to  use  bis  best 


tomers,  if  it  further  appears  that  the  dam- 
age resulting  from  the  breach  is  jrreparable. 
Witkop  &  H.  Co.  V.  Boyce,  61  Misc.  126, 
112  N.  Y.  Supp.  874,  affirmed  in  131  App. 
Div.  922,  115  N.  Y.  Supp.  1150,  s.  c.  sub- 
sequent appeal,  64  Misc.  374,  118  N.  Y. 
Supp.  461;  Witkop  &  H.  Co.  v.  Great  At- 
lantic &  P.  Tea  Co.  124  N.  Y.  Supp.  956; 
Mutual  Milk  &  Cream  Co.  v.  Heldt,  120 
App.  Div.  795,  105  N.  Y.  Supp.  661 ;  Amer- 
ican Ice  Co.  V.  Lynch,  74  N.  J.  Eq.  298,  70 
AtT.  138;  Cahilfv.  Madison,  94  1x1.  App. 
206;  Smith  v.  Kernan,  8  Ohio  Dec.  Reprint, 
32  •  Summers  v.  Boyce,  97  L.  T.  N.  S.  507. 

Thus,  equity  has  frequently  restrained 
an  employee  whose  business  it  was  to  sell 
croods  tor  his  employer  over  a  certain  route, 
from  breaching  either  an  express  or  im- 
plied agreement  on  his  part  not  to  take 
advantage  of  his  knowledge  of  such  cus- 
tomer's business,  by  accepting  employment 
with  a  competitor  under  which  he  solicited 
sales  from  the  same  customers.  Under 
such  circumstances,  an  employee,  although 
an  infant,  was  restrained  from  soliciting 
sales  from  the  customers  of  his  former  em- 
ployer, in  Witkop  &  H.  Co.  ▼.  Boyce,  64 
Misc.  374,  118  N.  Y.  Supp.  461,  61  Misc. 
126,  112  N.  Y.  Supp.  874,  affirmed  in  131 
App.  Div.  922,  115  N.  Y.  Supp.  1150.  To 
the  same  effect  under  very  similar  circum- 
stances is  Witkop  &  H.  Co.  v.  Great  At- 
lantic &  P.  Tea  Co.  supra. 

In  Mutual  Milk  &  Cream  Co.  v.  Heldt, 
supra,  an  injunction  was  issued  to  restrain 
a  milk  peddler  from  violating  a  negative 
covenant  in  his  contract  of  employment  not 
to  solicit  from  his  employer  s  customern 
for  thirty-six  months  after  terminatinon  of 
his  employment. 

In  Ainerican  Ice  Co.  v.  Lynch,  supra,  the 
court  enforced  a  negative  provision  of  a 
contract  by  the  driver  of  an  ice  wagon  and 
canvasser  for  customers  for  an  ice  com- 
pany not  to  engage  in  the  ice  business 
within  the  territory  covered  by  his  rout<« 
or  within  five  squares  therefrom  for  one 
year  after  his  employment  should  cease. 

Compare  with  Sternberg  v.  O'Brien,  48 
N.  J.  Eq.  370,  22  Atl.  348,  wherein  the 
court  refused  to  restrain  the  breach  of  an 
31  L.R.A.(N.S.) 


agreement  by  a  soliciting  agent  not  to  be 
engaged  in,  or  concerned  or  interested  in, 
a  business  similar  to  that  of  his  employer, 
within  certain  designated  territory.  In 
reaching  this  conclusion,  it  was  said  that 
the  rule  is  fundamental  that  an  injunction 
should  never  be  granted  when  it  will  operate 
oppressively  or  contrary  to  the  real  justice 
of  the  case,  or  where  it  is  not  the  fit  and 
appropriate  method  of  redress  under  all 
the  circumstances  of  the  case,  or  when  the 
benefit  it  will  do  the  complainant  is  slight 
in  comparison  with  the  injury  it  will  do 
the  defendant.  "The  great  office  of  a  writ 
is  to  protect  and  preserve,  not  to  destroy." 
Applying  this  doctrine,  the  court  reasoned 
that  to  many  persons  the  right  to  labor 
was  the  most  important  and  valuable  right 
they  possess,  and  added:  "It  is  their  for- 
tune, constituting  the  only  means  they 
have  to  obtain  food,  raiment,  and  shelter, 
and  to  acquire  property.  To  such  persons, 
a  deprivation  of  this  right  is  ruin,  and  to 
abridge  it  is  to  do  them  an  injury  which 
will  very  likely  result  in  their  ruin.  When, 
therefore,  a  court  is  asked  either  to  de- 
prive a  person  of  this  right  or  to  abridge 
it,  it  is  its  duty,  before  it  acts,  to  consider 
with  the  utmost  care  whether  if  it  does 
what  it  is  asked  to  do  it  will  not,  on  a 
careful  comparison  of  consequences,  do 
more  injustice  than  justice.  The  defendant, 
it  is  true,  had  broken  his  contract;  but 
that  fact  standing  alone  presents  no  ground 
whatever  for  the  interference  of  this  court, 
indeed  scarcely  more  than  would  be  pre- 
sented by  a  case  where  the  ground  of  ac- 
tion was  a  breach  of  warranty  made  on 
the  sale  of  a  horse.  For  a  breach  of  con- 
tract the  ordinary  and  exclusive  remedy  is 
an  action  at  law,  unless  it  is  made  clearly 
to  appear  that  the  damages  resulting  from 
it  cannot  be  adequately  compensated  in 
money." 

In  Rabinovich  v.  Reith,  120  111.  App.  409, 
the  court  refused  to  restrain  the  breach 
of  a  contract  by  a  milliner  to  perform  serv- 
ices in  her  line  for  the  complainant  for  a 
designated  period,  during  which  she  had 
accepted  employment  with  a  rival,  there  be- 
ing no   negative  provision   in  the  contract 
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endeavors  to  promote  the  busincfsa  and  tlie 
business  interests  of  the  party  of  the  first 
part.  ...  If  the  party  of  the  second 
part  [defendant] )  while  this  contract  re- 
mains in  effect,  shall,  in  violation  of  its 
terms,  enter  into  the  employ  or  service,  or 
otherwise  cct  in  aid  of  the  business,  of  any 
rival  company  or  concern  engaged  in  the 
same  or  a  similar  general  line  of  business, 
the  party  of  the  first  part  shall  be  entitled 
to  an  injunction,  to  be  issued  by  any  com- 
,  petent  court  of  equity,  enjoining  and  re- 
straining the  party  of  the  second  part,  and 
each  and  every  other  person  concerned  there- 
in, from  the  continuance  of  such  employ- 
ment, service,  or  other  act  in  aid  of  the 
business  of  such  rival  company  or  concern." 
During  his  employment,  both  under  prior 


contracts  and  the  one  above  set  forth,  unt '. 
he  violated  the  same,  defendant  obtained  i 
thorough  and  comprehensive  knowledge  nf 
all  of  the  details  of  plaintifTs  business  ati-i 
business  methods,  including  special  Bjstemi 
employed  by  it  in  building  up  and  managing 
its  business,  acquaintance  with  its  Beliiii4; 
agents  scattered  over  a  large  extent  of  ter- 
ritory, and  the  business  being  done  by  each 
of  them,  and  an  acquaintance  with  plain- 
tiff's customers,  and  also  with  a  certain  for- 
mula, not  patented,  used  in  the  prepar^ti'o 
of  some  of  its  patterns.  He  had  alao  pre- 
pared a  list  of  plaintiff's  customers  and  a 
list  of  the  dates  of  the  expiration  of  their 
respective  contracts,  and  this  list  has  nox 
disappeared  from  plaintiff^s  possession. 
Defendant    intended   to   violate    his    la^t 


by  which  the  defendant  bound  herself  not 
to  accept  employment  with  another,  and  it 
not  appearing  that  the  services  w^ere  ex- 
traordinary or  unique,  and  it  further  ap- 
pearing that  she  had  been  wrongfully  dis- 
charged by  the  complainant. 

The  general  rule  that  equity  will  not  in- 
terfere to  restrain  the  violation  of  a  re- 
strictive covenant  in  relation  to  personal 
services  does  not  apply  where  the  employee 
is  betraying  the  trust  and  confidence  im- 
posed in  him  by  his  employer,  by  attempt- 
ing to  take  away  for  his  own  benefit,  in 
direct  violation  of  his  express  contract,  his 
employer's  customers,  knowledge  of  whom 
he  acquired  in  the  course  of  the  perform- 
ance of  his  duty  as  a  soliciting  agent 
for  his  employer.    Cahili  v.  Madison,  supra. 

On  the  same  theory,  in  Smith  v.  Kernan, 
supra,  employees  driving  over  established 
routes  for  sale  of  baked  goods  were  re- 
strained from  entering  the  services  of  a 
rival,  and  diverting  to  him  this  trade. 

And  in  Summers  v.  Boyce,  supra,  a  trav- 
eling solicitor  was  restrained  from  disclos- 
ing the  trade  secrets  of  his  employer,  the 
same  being  the  names  of  customers  of  the 
employer  and  the  prices  at  which  they  had 
been  sold  goods.  In  this  case,  however,  the 
extent  of  the  relief  granted  was  merely 
restraining  the  disclosure  of  these  custom- 
ers and  the  prices  they  paid  for  the  goods, 
it  appearing  that  the  employee  had  made 
a  list  of  the  customers  and  the  prices  they 
paid  for  goods,  and  was  giving  the  benefit 
thereof  to  a  rival  with  whom  he  had  taken 
employment. 

In  Grand  Union  Tea  Co.  v.  Lewitsky, 
153  Mich.  244,  116  N.  W.  1090,  the  court 
said  that  there  was  not  an  adequate  reme- 
dy at  law,  where  it  appeared  that  a  solicit- 
ing agent  of  a  mercantile  company,  after 
the  termination  of  his  employment,  was 
making  use  of  information  gained  through 
his  employment,  to  win  away  to  a  compet- 
itor his  former  employer's  customers,  and 
was  doing  so  by  making  fraudulent  mis- 
representations of  fact.  The  enforcement 
of  the  negative  provision  not  to  engage  in 
the  same  line  of  employment  with  a  compet- 
itor was  denied,  however,  because  such  a 
31  L.R.A.(N.8.) 


provision  by   a  statute  of  that   state  vas 
unlawful. 

To  entitle  an  employer  to  the  aid  of  equi 
ty  to  restrain  the  employee  from  takin" 
service  with  a  rival  in  violation  of  hi« 
agreement,  where  the  service  is  not  unique 
or  extraordinary,  it  is  incumbent  upon  hiic 
to  show  that  he  will  suffer  irreparable  in- 
jury from  such  breach,  by  reason  of  the 
good  will  or  business  secrets  which  such  em- 
plovee  will  transfer  to  the  rival.  Simnt« 
V.  Burnette,  65  Fla.  702,  16  L.R.A.(N.S,» 
389,  127  Am.  St.  Rep.  201,  46  So.  90,  n 
A.  &  E.  Ann.  Cas.  690;  Osius  v.  Hinchman, 
150  Mich.  603,  16  L.R.A.(N.S.)  303,  114  X. 
W.  402. 

Applying  this  doctrine,  Simms  v.  Bur- 
nette, supra,  held  that  the  breach  by  a  book- 
keeper of  his  contract  not  to  engage  in  the 
liquor  business  in  the  state  will  not  be  e;)- 
joined  in  behalf  of  his  employer,  where  the*-^ 
exists  no  special  equity  involving  good  i»ill. 
peculiar,  intellectual,  or  other  skill  or  ca- 
pacity, or  where  such  relief  is  not  neces- 
sary to  protect  a  trade  secret. 

And  in  Osius  v.  Hinchroan,  supra,  the 
court  refused  to  enforce  an  agreement  in 
a  contract  by  a  dentist  with  his  employer, 
not  to  engage  in  such  business  in  the  same 
city  for  a  term  of  years  after  leaving  such 
employment.  This  decision  was  based  on 
the  theory  that  the  contract  related  tn 
services  requiring  no  special  skill  that 
could  not  be  rendered  by  an  ordinary  den- 
tist, there  being  no  question  of  trade  secret 
involved.  The  court  said  that  a  substi- 
tute could  be  readily  supplied,  and  the  rem- 
edy at  law  was  adequate.  Compare  with 
Frendenthal  v.  Espey,  45  Colo.  488,  26 
L.R.A.(N.S.)  961,  102  Pac.  280,  wherein  the 
court  restrained  the  breach  b^  a  physician 
of  his  agreement  not  to  practise  his  profes- 
sion at  the  place  of  his  employment,  upon 
the  termination  thereof. 

The  rule  that  equity  will  enjoin  the 
breach  of  a  contract,  to  compel  a  solicitor 
or  traveling  agent  to  abstain  from  perform- 
ing similar  services  for  a  rival,  in  violation 
of  his  agreement  to  render  such  service 
exclusively  to  his  employer,  was  not  applied 
in  Hammond   v.   Georgian  Co.   133   Ga.  1, 


1910. 


McCALL    CO.    ▼.    WRIGHT. 


253 


eontract  with  plaintiff  when  he  made  it, 
and,  while  he  was  in  the  latter's  employ  un- 
der it,  he  surreptitiously  engaged  in  ne- 
gotiations with  rival  concerns  for  the  pur- 
pose of  securing  employment  therefrom,  and 
on  January  3,  1909,  without  cause  or  provo- 
cation, abandoned  his  contract  with  plain- 
tiff, and  agreed  and  undertook  to  serve  as 
the  president  of  a  corporation  engaged  in  a 
similar  general  line  of  business  to  that  car- 
ried on  by  plaintiff,  and  directly  and  active- 
ly competing  with  the  latter.  He  also  hired 
away  from  plaintiff  other  of  its  employees. 
Defendant  used  his  knowledge  of  plain- 
tifTs  business  as  a  means  of  securing  em- 
ployment with  said  rival  company,  and  at 
the  time  of  the  commencement  of  this  ac- 
tion was  devoting,  and  threatening  to  con- 


tinue  to  devote,  the  skill  and  qualifications 
and  the  knowledge  of  plaintiffs  business 
secrets  gained  by  him  during  his  employ- 
ment with  the  latter,  to  the  service  of  the 
rival  and  competitive  business  carried  on 
by  the  corporation  with  which  he  had  taken 
employment  in  violation  of  his  contract.  In 
addition  to  the  general  allegations,  it  is 
specifically  alleged  that  defendant's  quali- 
fications for  employment  by  plaintiff  were 
"special,  unique,  and  extraordinary."  The 
demand  for  relief  is  that  defendant  be  en- 
joined from  entering  the  service  of  a  rival, 
competing  business. 

Messrs.  IJouls  Marshall  and  S.  Clinton 
Crane,  for  appellant: 
The   contract   between   the  plaintiff   and 


65  S.  £.  124,  to  an  advertising  solicitor  who 
had  contracted  to  render  services  in  his 
line  exclusively  to  the  plaintiff,  although 
it  was  conceded  that  his  services  as  adver- 
tising solicitor  possessed  peculiar  value  by 
reason  of  his  possessing  a  large  and  valu- 
able clientage  in  the  vicinity  where  such 
services  were  to  he  performed.  In  this  case, 
however,  the  advertising  solicitor  had  not 
commenced  to  perform  the  original  contract 
of  service;  hence  the  rule  applicable  to 
solicitors  and  traveling  salesmen  who  had 
obtained  knowledge  and  acquaintance  with 
their  employer's  customers  did  not  apply. 
The  case  was  apparently  disposed  of  on  the 
theory  that,  although  the  services  were  of 
a  valuable  character,  they  were  not  peculiar 
or  unique.  Upon  this  point  the  court  cited 
with  approval  the  note  in  6  L.R.A. (N.S.) 
1115,  already  alluded  to. 

In  Taylor  Iron  &  Steel  Co.  v.  Nichols,  70 
X.  J.  Eq.  541,  61  Atl.  946,  the  court  re- 
fused to  restrain  an  employee  of  a  manu- 
facturing company  from  violating  his  con- 
tract to  perform  such  services  as  might 
be  assigned  to  him  by  his  employer  during 
the  term  of  his  contract,  on  the  theory  that 
such  services  were  not  special,  unique,  or 
extraordinary,  although  it  appeared  that 
such  employee  was  possessed  of  certain  val- 
uable secrets  of  his  employer,  the  disclosure 
of  which  was  restrained  by  the  court.  Be- 
versed  as  to  the  injunction  against  dis- 
rlosure  of  trade  secrets,  in  73  N.  J.  Eq.  684, 
24  L.R.A.CN.S.)  933,  133  Am.  St.  Rep.  753, 
69  Atl.  186. 

And  to  entitle  an  employer  to  relief,  it 
must  further  appear  that  there  ia  imminent 
danger  that  the  employee  will  disclose  the 
secrets  of  his  former  employer,  or  he  will 
not  be  entitled  to  relief  even  to  the  limited 
extent  of  restraining  the  employee  from  dis- 
closing the  secrets.  This  doctrine  was  as- 
serted in  H.  B.  Wiggins  Sons'  Co.  v.  Cott- 
A-Lap  Co.  169  Fed.  150,  wherein  an  injunc- 
tion was  sought  to  restrain  an  employee 
of  a  manufacturing  company  from  disclos- 
ing to  a  competing  company  trade  secrets 
obtained  by  him  during  his  employment, 
he  having  accepted  employment  with  such 
31  L.ILA.(N.S.) 


competing  company.  It  was  not  sought, 
however,  to  prevent  the  employment  of  the 
employee.  Even  to  the  limited  extent  asked, 
the  injunction  was  denied  on  the  ground 
that  the  circumstances  surrounding  the 
change  of  employment  were  not  persuasive 
that  the  ulterior  purpose  thereof  upon  the 
part  of  the  competing  company  was  to  ob- 
tain the  trade  secret  of  the  complainant. 
The  court  reasoned  that  the  issuance  of  the 
injunction  under  such  circumstances  meant 
that  thereafter  no  man  can  work  for  an- 
other and  learn  his  business  secrets,  and, 
after  leaving  that  employment,  engage  him- 
self to  a  rival  in  business  without  carrying 
on  his  back  into  that  business  the  injunc- 
tive mandate  of  a  court  of  equity,  and  add- 
ed :  "There  is  nothing  whatever  in  the  facts 
of  this  case  except  opportunity  to  do  wrong, 
and  a  suspicion  in  the  mind  of  the  rival 
that  wrong  will  be  done.  The  remedy  asked 
for  is  an  extraordinary  one,  and  should  not 
be  lightly  indulged  in.  The  chancellor 
ought  never  to  come  into  such  a  frame  of 
mind  that  he  assumes  human  nature  to  be 
essentially  and  inherently  evil;  further- 
more, the  danger  of  irreparable  injury  is 
not  manifest." 

Unilateral  contract. 

• 

A  contract  for  the  performance  of  per- 
sonal services  involving  the  exercise  of 
special  skill,  judgment,  and  discretion, 
which  are  continuous  in  their  nature,  run- 
ning for  an  indefinite  period  of  time,  will 
not  be  specifically  enforced,  nor  the  breach 
of  a  negative  provision  not  to  render  simi- 
lar services  to  others  restrained,  where  the 
'contract  is  lackin<r  in  mutuality  of  obliga- 
tions. Iron  Ajare  Pub.  Co.  v.  Western  U. 
Teleg.  Co.  83  Ala.  498,  3  Am.  St.  Rep.  750, 
3  So.  449. 

Where    contract    terminated   by   employer. 

A  covenant  by  an  employee  not  to  set 
up  a  competinsr  business  at  the  termination 
of  his  contract  of  employment  is  germane 
and  ancillary  to  the  contract  of  service,  and 
once  the  contract  of  service  is  rescinded,  the 
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the  defendant  cannot  be  made  the  basis  of 
equitable  relief  by  injunction  or  otherwise, 
because  of  the  lack  of  mutuality  of  obliga- 
tion and  of  remedy,  apparent  upon  its  face. 

4  Pom.  Eq.  Jur.  3d  ed.  §  1341;  Chicago 
Municipal  Gaslight  &  Fuel  Co.  v.  Lake,  130 
111.  42,  22  N.  E.  616;  South  Chicago  City 
R.  Co.  V.  Calumet  Electric  Street  R.  Co. 
171  111.  391,  49  N.  E.  576;  Welty  v.  Jacobs, 
171  111.  624,  40  L.R.A.  98,  49  N.  E.  723; 
Giles  V.  Dunbar,  181  Mass.  22,  62  N.  E.  985; 
2  High.  Inj.  §§  1109,  1120,  1121;  Gaslight 
&  Coke  Co.  V.  New  Albany,  139  Ind.  660,  39 
N.  E.  462;  Beach,  Inj.  §  443;  Joy  v.  St. 
Louis,  138  U.  S.  1,  46,  34  L.  ed.  843,  857, 
11  Sup.  Ct.  Rep.  243;  Wadick  v.  Mace,  191 
N.  Y.  5,  83  N.  E.  571;  Levin  v.  Dietz,  194 
N.  Y.  381,  20  L.R.A.(N.S.)  251,  87  N.  E. 
454;  Palmer  v.  Gould,  144  N.  Y.  671,  39 
N.  E.  378;  Stokes  v.  Stokes,  148  N.  Y. 
708,  43  N.  E.  211 ;  Mahaney  v.  Carr,  175  N. 
Y.  460,  67  N.  E.  903 ;  Ide  v.  Brown,  178  N. 
Y.  26,  70  N.  E.  101;  Rutland  Marble  Co.  v. 
Ripley,  10  Wall.  339,  359,  19  L.  ed.  955, 
961 ;  Rust  V.  Conrad,  47  Mich.  455,  41  Am. 
Rep.  720,  11  N.  W.  265;  Brooklyn  Base- 
ball Club  V.  McGuire,  116  Fed.  782;  Taus- 
sig V.  Corbin.  73  C.  C.  A.  658,  142  Fed.  660; 
Electric  Lighting  Co.  v.  Mobile  &  S.  H.  R. 
Co.  109  Ala.  195,  55  Am.  St.  Rep.  927,  19 
So.  721 ;  Wood  V.  Dickey,  90  Va.  164,  17  S. 
E.  818;  Pullman  Palace  Car  Co.  v.  Texas  & 
P.  R.  Co.  4  Woods,  317,  11  Fed.  625;  Iron 
Age  Pub.  Co.  V.  Western  U.  Teleg.  Co.  83 
Ala.  510,  3  Am.  St.  Rep.  758,  3  So.  449; 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47 
W.  Va.  84,  34  S.  E.  923.  20  Mor.  Min.  Rep. 
234;  Dodge  v.  Hopkins,  14  Wis.  631 ;  Metro- 
politan Exhibition  Co.  v.  Ward,  24  Abb.  N. 
C.  393,  9  N.  Y.  Supp.  779;  T^wrence  v. 
Dixey.  119  App.  Div.  205.  104  N.  Y.  Supp. 
516;  Dockstader  v.  Reed,  121  App.  Div.  846, 
100  N.  Y.  Supp.  705. 

A  court  of  equity  will  not  indirectly  by 
injunction  grant  specific  performance  of  a 
contract  for  personal  services. 

W.  J.  Johnston  Co.  v.  Hunt,  66  Hun,  504, 
21  N.  Y.  Supp.  314.  affirmed  in  142  N.  Y. 
621,  37  N.  E.  504:  Dockstader  v.  Reed,  su- 
pra; Strobridire  Lithographic  Co.  v.  Crane. 
58  Hun,  611.  20  N.  Y.  Civ.  Proc.  Rep.  15,  12 
N.  Y.  Supp.  834;  Geo.  A.  Kessler  &  Co.  v. 
Chappelle,  73  App.  Div.  447,  77  N.  Y.  Supp. 
285;  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58 
Conn.  356,  7  L.R.A.  779,  18  Am.  St.  Rep.  278, 


20  Atl.  467 ;  Sternberg  v.  O'Brien,  48  N.  J. 
Eq.  370,  22  Atl.  348;  DePol  v.  Sohlke,  7 
Robt.  280;  Standard  Fashion  Co.  v.  Siegel- 
Cooper  Co.  157  N.  Y.  60,  43  L.R.A,  854,  68 
Am.  St.  Rep.  749,  51  N.  E.  408;  Pom.  Eq. 
Jur.  §  1343;  High,  Inj.  4th  ed.  §   1164d. 

The  only  negative  covenant  in  the  con- 
tract is  that  the  defendant  will  "engage  in 
no  other  occupation  during  said  period*' 
(six  years  from  January  1,  1909).  ITiis 
covenant  is  too  broad  to  be  enforced  by  a 
court  of  equity.  It  is  unreasonable  and 
not  enforceable. 

Ehrman  v.  Bartholomew  [1898]  1  CK 
671;  Whitwood  Chemical  Co.  v.  Hardman 
[1891]  2  Ch.  416. 

The  affirmative  covenant  of  the  defend- 
ant to  work  for  the  plaintiff  has  not  beeo 
terminated;  and  this  case  falls  within  tlie 
cases  refusing  indirect  specific  performance 
of  a  contract  for  personal  services,  rather 
than  within  the  cases  enforcing  restrictive 
covenants  effective  only  after  the  termtna- 
tion  of  the  affirmative  covenants. 

W.  J.  Johnston  Co.  v.  Hunt;  Strobridge 
Lithographic  Co.  v.  Crane;  and  Geo.  A, 
Kessler  &  Co.  v.  Chappelle, — supra. 

Mr.  William  P.  Chapman,  Jr.,  with 
Messrs.  Sackett,  Chapman,  and  Stevens, 
for  respondent: 

The  complaint  shows  that  the  contract 
which  it  sets  up  is  still  in  force  and  effect 
and  the  defendant's  negative  covenant  is 
therefore  still  binding  upon  him. 

Magnolia  Metal  Co.  v.  Price,  ^  App.  Div. 
276,  72  N.  Y.  Supp.  792;  Homer  v.  Ashford. 
3  Bing.  322;  Robinson  v.  Heuer,  67  L.  J. 
Ch.  N.  S.  644. 

The  negative  covenants  on  the  part  of  the 
defendant  by  the  terms  of  which  he  prom- 
ised and  agreed  that  he  would  not,  while 
the  contract  remains  in  effect,  engage  in  the 
same  or  a  similar  general  line^of  business, 
were  not  oppressive  to  the  defendant,  and 
imposed  upon  him  no  greater  restraint  than 
was  reasonably  required  for  the  protection 
of  his  employer's  interest,  and  were  not  void 
and  unenforceable  as  covenants  in  restraint 
of  trade. 

Tode  V.  Gross,  127  N.  Y.  480,  13  L.K-A. 
652,  24  Am.  St.  Rep.  475,  28  N.  E.  469; 
Wood  V.  Whitehead  Bros.  Co.  105  N.  Y. 
545,  69  N.  E.  357;  Davies  v.  Racer,  72  Hun, 
43,  25  N.  Y.  Supp.  293;  Magnolia  Metal  Co. 
V.  Price  and  Homer  v.  Ashford,  supra;  Mal- 


covenant  falls  with  it.  General  Billposting 
Co.  V.  Atkinson  [1909]  A.  C.  118.  And  see 
Rabinovich   v.  Reith,  supra. 

An  employer  seeking  equitable  relief  by 
way  of  injunction  to  restrain  the  breach  of 
a  ne*jative  provision  in  a  contract  of  em- 
ployment not  to  engage  as  proprietor  or  em- 
ployee in  a  competing  business  cannot  ob- 
tain such  relief  unless  it  is  alleiel  and 
proved  that  the  plaintiff  has  performed  his 
31  L.R.A.(N.S.) 


part  of  the  bargain  hitherto,  and  was 
ready  and  able  also  to  perform  bis  part  in 
the  future.  Hence,  where  the  employer  is 
a  company  which  has  become  insolvent,  and 
its  affairs  are  being  wound  Up,  it  is  not  en- 
titled to  restrain  an  employee  from  enga- 
ging in  a  competing  business  in  violation  of 
his  .  agreement  in  that  respect.  Measures 
Bros.  v.  Measures   [1910]   2  Ch.  248. 

A.  G.  S. 
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Ian  V.  May,  11  Mecs.  &  W.  653,  6  Eng.  Rul. 
Cas.  393;  Cussen  v.  O'Connor,  Ir.  L.  R.  32 
C.  L.  330;  Perls  v.  Saalfeld,  61  L.  J.  Ch. 
N.  S.  409;  Mumford  v.  Getliing,  29  L.  J. 
C.  P.  N.  S.  105. 

The  covenant  not  to  compete  was  support- 
ed by  a  good  consideration,  and  is  a  valid 
covenant  at   law. 

Da  vies  v.  Racer,  supra;  Mutual  Milk  & 
Cream  Co.  ▼.  Heldt,  120  App.  Div.  795,  105 
N.  Y.  Supp.  661;  Benwell  v.  Inns,  20  L.  J. 
Ch.  N.  S.  663. 

£ven  when  the  employer's  obligation  to 
continue  the  employment  has  entirely  ter- 
minated at  the  time  an  injunction  is 
sought,  the  court  will  nevertheless  grant 
the  injunction  restraining  the  employee 
from  violating  his  negative  covenant,  when 
proper  equitable  grounds  are  shown.  In 
other  words,  the  absence  of  an  obligation 
on  the  part  of  the  employer  to  continue  the 
employment  does  not  prevent  the  granting 
of  injunctive  relief.  The  following  are  all 
cades  in  which  an  injunction  was  granted, 
or  the  right  to  one  upheld,  to  restrain  the 
employee  from  violating  his  negative  cove- 
nant after  the  employment  had  been  in  fact 
terminated,  and  the  employer's  obligation 
to  continue  the  employment  had  ended. 

Davies  v.  Racer;  Magnolia  Metal  Co.  v. 
Price;  and  Mutual  Milk  &  Cream  Co.  v. 
Heldt, — supra;  Mutual  Milk  &  Cream  Co. 
V.  Prigge,  112  App.  Div.  652,  98  N.  Y. 
Supp.  458;  Mallan  v.  May,  supra;  Rousil- 
lon  V.  Rousillon,  L.  R.  14  Ch.  Div.  361; 
Cussen  v.  O'Connor,  supra;  Dubowski  v. 
Goldstein,  65  L.  J.  Q.  B.  N.  8.  397 ;  Jacoby 
V.  Whitmore,  49  L.  T.  N.  S.  335;  Robinson 
v.  Heuer,  supra;  Carter  ▼.  Ailing,  43  Fed. 
208;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484,  23  L.R.A.  639,  49  Am.  St.  Rep.  784, 
28  Atl.  973;  Tillinghast  v.  Boothby,  20  R. 
I.  59,  37  Atl.  344. 

The  defendant  has,  while  in  the  employ- 
ment of  the  plaintiff,  become  possessed  of 
trade  secrets,  and  of  knowledge  of  secret 
methods  and  processes  of  the  plaintiff,  and 
of  confidential  information  concerning  the 
plaintiff's  business  and  customers,  which  he 
now  proposes  to  put  to  use  in  aid  of  a  rival 
concern,  to  the  direct  injury  of  the  plain- 
tiff's business;  and  this  is  a  proper  ground 
for  equitable  relief. 

Hopkins,  Unfair  Trade,  §§  67,  69;  Mag- 
nolia Metal  Co.  v.  Price,  supra;  Hackett  v. 
A.  L.  &  J.  J.  Reynolds  Co.  30  Misc.  733,  62 
N.  Y.  Supp.  1076. 

The  defendant's  covenant  not  to  compete 
was.  designed  to  protect  the  plaintiff's 
business  against  dangerous  competition,  and 
forms  a  part  of  the  good  will  of  the  plain- 
tiff's business,  and  is  a  valuable  property 
right,  of  which  the  plaintiff  will  be  wholly 
deprived  unless  an  injunction  is  granted. 
31  L.R.A.(N.S.) 


DePol  V.  Sohlke,  7  Robt.  280;  Mutual 
Milk  &  Cream  Co.  v.  Heldt  and  Mutual 
Milk  &  Cream  Co.  v.  Prigge,  supra;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  £.  419;  Mallan  v.  May  and 
Jacoby  v.  Whitmore,  supra;  Leetham  v. 
Johnstone- White,  76  L.  J.  Ch.  N.  S.  304; 
Leslie  v.  Lorillard,  110  N.  Y.  519,  1  L.R.A. 
456,  18  N.  E.  363;  Tode  v.  Gross,  supra; 
Wood  V.  Whitehead  Bros.  Co.  165  N.  Y. 
549,  59  N.  E.  357;  Davies  v.  Racer  and 
Magnolia  Metal  Co.  v.  Price,  supra. 

HIscock,  J.,  delivered  the  opinion  of  the 
court : 

At  the  outset  of  the  inquiry  which  has 
been  certified  to  us,  whether  plaintiff's  com- 
plaint states  a  cause  of  action,  it  will  be 
well  to  rid  that  inquiry  of  some  confusion 
in  which  it  has  become  involved,  and  to  un- 
derstand clearly  the  precise  question  which 
is  presented  by  the  allegations  of  the  com- 
plaint, as  admitted  in  fact  and  challenged 
in  law  bv  the  demurrer.  That  question  is 
whether  the  proprietor  of  a  large  business, 
on  hiring  for  a  fixed  period,  subject  to  soon- 
er termination  on  notice,  an  employee  to 
occupy  a  superior  and  managerial  position, 
wherein  he  will  be  possessed  of  all  of  his  em- 
ployer's trade  secrets,  may  lawfully  provide 
that  during  the  term  of  said  employment 
said  employee  shall  not  enter  the  service  of 
a  competing  concern;  and,  further,  wheth- 
er such  employer  when  said  employee  has 
flagrantly  violated  such  an  agreement  while 
still  in  force,  and  entered  the  employ  of  a 
rival  concern,  intending  to  use  his  knowl- 
edge of  his  former  employer's  business  se- 
crets for  the  purpose  of  aiding  the  compet- 
ing business,  may  restrain  such  conduct  by 
injunction. 

There  has  been  considerable  discussion  of 
this  case  from  the  standpoint  that  pl-iintiff 
was  indirectly  seeking  to  secure  specific  per- 
formance of  a  contract  for  services  by  en- 
joining defendant  from  entering  the  employ 
of  any  other  person.  Whether  or  not 
plaintiff  originally  entertained  the  idea 
that  it  could  establish  that  defendant's 
proposed  services  to  it  were  of  such  a  spe- 
cial and  unique  character  that  it  could  in- 
directly by  injunction  hold  him  to  specific 
performance  of  his  contract,  that  is  dis- 
tinctly not  the  present  theory  of  the  action, 
and  may  be  dismissed  from  consideration. 
There  is  no  attempt  generally  to  restrain 
him  from  taking  employment  elsewhere 
than  with  plaintiff.  While  there  is  in 
plaintiff's  contract  with  defendant 'a  clause 
prohibiting  the  latter  from  entering  the 
employ  of  anyone  else  during  the  term  of 
the  contract,  it  is  conceded,  for  the  pur- 
poses of  this  appeal,  that  plaintiff  is  not 
entitled  to  any  such  broad  relief  as  that. 
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But  under  the  gereral  clause  referred  to, 
as  modified  both  by  another  clause  against 
defendant's  entering  the  employment  of  a 
rival  concern  and  by  general  principles  of 
law,  plaintiff  simply  insists  upon  Mie  ri^ht 
to  restrain  defendant  during  the  tc;rni  of 
his  contract  from  becoming  associated  with 
a  competing  concern  where  he  may  use,  to 
special  disadvantage  of  the  former,  the 
business  information  which  he  has  acquired 
while  in  its  employ. 

The  inquiry  to  which  we  thus  come,  in 
my  opinion,  must  be  determined  in  favor  of 
the  plaintiff  on  the  facts  presented  in  this 
c:ise.  niul  which  have  been  quite  fully  re- 
cited in  the  appended  statement  of  facts. 
T1)e  principle  has  been  established  in  H'is 
state,  and  I  think  remains  unimpaired  up 
to  the  present  time,  that  security  from  and 
limitation  of  competition  in  a  given  busi- 
ness is  a  valuable  right  in  connection  with 
said  business  and  that  there  are  some  con- 
tracts which,  although  they  curtail  competi- 
tion to  a  limited  extent,  are  valid  and  may 
be  enforced.  This  question,  perhaps,  has  most 
frequently  come  up  in  connection  with  the 
sale  of  a  business  under  an  agreement  not 
to  start  a  competing  one,  and  amongst  the 
leading  cases  is  that  of  Diamond  Match  Co. 
v.  Roeber,  306  N.  Y.  473,  60  Am.  Rep.  464, 
13  N.  E.  410,  where  it  was  held  that  an 
agreement  by  the  vendor  on  the  sale  of  a 
business  that  he  would  not,  at  any  time 
within  ninety-nine  years,  engage  in  the 
manufacture  or  sale  of  competitive  goods, 
except  in  two  states,  was  valid  and  enforce 
able.  Still  later  it  was  held  that  a  «i!ni- 
lar  contract  against  competition  by  a  ven- 
dor was  valid,  although  unlimited  as  to 
time  and  territory.  Tode  v.  Gross,  127  N. 
Y.  480,  13  L.R.A.  652,  24  Am.  St.  Rep.  475, 
28  N.  E,  469 ;  Wood  v.  Whitehead  Bros.  Co. 
165  X.  Y.  545,  69  N.  E.  357. 

It  would  seem  that  there  is  no  funda- 
mental principle  in  favor  of  the  validity 
and  enforceability  of  such  an  agreement  in 
the  case  of  the  sale  of  a  business  which 
would  not  sustain  a  contract,  on  a  good 
consideration,  prohibiting,  for  a  limited 
period,  an  employee  who  has  entered  the 
employment  and  learned  the  business  of 
one  employer  from  carrying  tlie  benefit  of 
tile  information  and  trade  secrets  thus  ac- 
quired into  the  employment  and  mainte- 
nance of  a  competing  business,  and,  as  I 
read  them,  the  authorities  hold  that  a  con- 
tract to  prevent  an  employee  from  so  doing 
may  be  eirforced.  Davies  v.  Racer,  72  Hun, 
43,25  N.  Y.  Supp.  293;  Magnolia  Metal  Co. 
V.  Price.  65  App.  Div.  276,  72  N.  Y.  Supp. 
792;  Mutual  Milk  &  Cream  Co.  v.  Hcldt,  120 
App.  Div.  795.  105  X.  Y.  Supp.  6G1;  Robin- 
son V.  Hpuer.  67  L.  J.  Ch.  N.  S.  644;  Carter 
31   L.R.A.(X.S.) 


V.  Ailing  (C.  C.)  43  Fed.  208;  Rousillon  v. 
Rousillon,  L.  R.  14  Ch.  Div.  351. 

In  the  first  case  it  appeared  that  plain- 
tiffs, a  firm  of  forwarding  agents  and  cus- 
tomhouse brokers  in  New  York  citv,  had 
entered  into  an  agreement  with  defendant 
wliereby  the  firm  employed  the  latter  as  a 
clerk,  to  receive,  influence,  and  procure  or- 
ders of  goods  from  shippers,  and  to  per- 
form other  duties,  in  consideration  of  the 
salary  therein  expressed,  and  that  tbe  de- 
fendant thereby  agreed  not  to  engage  in  tbe 
city  of  New  York  or  within  50  miles  there- 
of, either  directly  or  indirectly,  in  a  similar 
business  to  that  carried  on  by  tbe  plain- 
tiffs, or  to  interfere  with  any  of  the  plain- 
tiffs' customers  directly  or  indirectly  for 
twelve  months  after  the  expiration  of  tbe 
agreement.  The  agreement  does  not  seexa 
to  have  provided  for  any  fixed  term  of  em- 
ployment, and  after  a  while  defendant  vol- 
untarily left  the  plaintiffs'  employment,  and 
engaged  as  a  clerk  for  a  firm  in  New  York 
doing  business  similar  to  that  of  the  plain- 
tiffs, and,  as  alleged,  soliciting  plaintiffs' 
customers.  An  injunction  was  sustained  re- 
straining defendant  during  the  pendency  of 
the  action  "from  interfering  with  the  cus- 
tomers of  the  plaintiff  ...  by  soliciting 
business  from  them  directly  or  indirectly.^ 
and  in  connection  with  such  decision,  the 
contract  in  question  was  considered  gener- 
ally and  held  to  be  valid  and  enforceable. 

In  Magnolia  Metal  Co.  v.  Price  it  ap- 
peared that  a  corporation  engaged  in  the 
manufacture  and  sale  of  a  patented  metal 
employed  a  traveling  salesman  whose  posi- 
tion was  a  confidential  one,  enabling  him  to 
obtain  a  complete  knowledge  of  the  business 
and  business  sales,  and  that  in  his  contrart 
of  employment  a  provision  was  inserted 
that  "in  the  event  of  his  connection  with 
the  party  of  the  first  part  being  severed. 
under  this  agreement  he  will  not  either  di- 
rectly or  indirectly  connect  himself  with 
any  company  or  firm  engaged  in  business 
similar  to  that  of  the  party  of  the  first 
part,  nor  will  he  himself  engage  in  an  busi- 
ness that  would  compete  with  the  business 
of  the  party  of  the  first  part,  for  a  period  of 
five  years  from  the  date  of  his  connec- 
tion being  so  severed."  Page  -277  of  ^> 
App.  Div.  After  a  while  the  defend- 
ant tendered  his  resignation,  which  was 
accepted,  and  thereafter  he  became  the 
president  of  a  corporation  which  was  organ- 
ized to,  and  did,  enter  into  direct  coiapeti- 
tion  with  the  plaintiff.  It  was  held  that 
the  accepted  resignation  of  the  defendant 
did  not  abrogate  the  contract,  and  that  the 
provision  therein  restraining  him  from  en- 
tering into  a  competing  business  wherein 
the  information  which  he  had  acquired 
while    in    plaintiff's   employment   could    be 
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used  in  his  business  was  legal,  and  its  viola-  T  court,  and  will  not  be  granted  where  the 


tioii  would  be  prevented  by  injunction.  It 
was  said  of  this  provision:  '^It  was 
a  covenant  essential  for  the  protection 
of  the  plaintiff,  under  the  well-recognized 
rules  of  law,  and  it  was  entirely  proper  for 
the  plaintiff  to  require  its  employees  to 
agree  to  it.  The  defendant  voluntarily 
» greed  to  it,  but  has  persistently  and  know- 
ii;gly  violated  it,  and  I  can  'see  no  reason 
nhy  he  should  not  be  required  to  fairly 
mid  honestly  perform  it."  Page  282  of  65 
App.  Div. 

And  without  reviewing  them  at  length, 
the  other  decisions  cited,  in  my  opinion,  are 
fully  in  accord  with  those  quoted  from  as 
sustaining  plaintiff^s  right  to  maintain  this 
action. 

I  do  not  understand  that  the  appellant 
claims  that  a  provision  in  a  contract  of  em- 
ployment restraining  the  employee  from  en- 
tering a  rival  business  is  generally  or  in- 
herently invalid  or  unenforceable.    But  it  is 
asserted  that  this  particular  one  is  so  be- 
cause of  special  circumstances,  of  which  the 
most  important  is  the  provision  in  the  con- 
tract of  employment  that  plaintiff  should 
have  the  right  at  any  time  to  terminate  the 
contract  and  discharge  defendant  upon  thir- 
ty  days'   notice,   wherefrom   results,   it  is 
said,    a    lack   of   mutuality   of   obligation, 
which  is  a  bar  to  this  action.    It  seems  to 
me  that  this  argument  fails  properly  to  dis- 
tinguish between  actions  brought  to  compel 
performance  of  an  affirmative  undertaking 
to  do  something,  and  those  brought  to  re- 
strain violation  of  a  negative  covenant  to 
refrain  from  doing  something.  It  is  familiar 
that  equity  will  utilize  various  circumstan- 
ces as  a  sufficient  reason  for  not  exercising 
its  power,  resting  more  or  less  in  discre- 
tion,    to     adjudge     specific     performance. 
Amongst  these  reasons   are  the  ones   that 
the  contract  is  indefinite,  uncertain,  or  lack- 
ing in  mutuality,  and,  in  employment  cas- 
es, is  the  one  that  the  employer  may  at  any 
time  terminate  the  contract,  and  thus  nulli- 
fy a  judgment,  either  directly  or  indirectly, 
by  injunction  against  other  employment,  re- 
quiring the  employee  to  perform.     Metro- 
politan Exhibition  Co.  v.  Ward,  24  Abb.  N. 
C.  393,  9  N.   Y.   Supp.   779;    Lawrence  v. 
Dixey,  119  App.  Div.  295,  104  N.  Y.  Supp. 
616;  Dockstader  v.  Reed,  121  App.  Div.  846, 
106  N.  Y.  Supp.  796;  Levin  v.  Dietz,  194  N. 
Y.  376,   381,  20  L.R.A.(N.S.)    251,   87   N. 
E.  454. 

As  was  said  in  the  Dockstader  case: 
"While  equity  will  often  restrain  an  actor, 
under  contract  to  perform  for  one  and  not 
to  perform  for  another,  from  performing 
for  another  during  the  period  of  the  con- 
tract, an  application  for  equitable  relief 
is  addressed  to  the  sound  discretion  of  the 
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party  seeking  relief  is  not  specifically 
bound  by  the  contract,  so  that  the  obliga- 
tions are  reciprocal  and  enforceable."  Page 
848  of  121  App.  Div.  But  so  far  as  I  am 
aware,  a  court  of  equity  does  not  refuse, 
under  otherwise  proper  circumstances,  to 
restrain  a  continuing  violation  of  a  valid 
subsisting  obligation  not  to  injure  another, 
simply  because  that  other  has  the  option 
to  cancel  the  obligation  by  ^rminating  the 
agreement  which  creates  it.  It  seems  to  me 
that  no  element  of  mutual  obligation  is  in- 
volved. One  party  has  furnished  a  good  con- 
sideration for  which  the  other  has  agreed 
to  refrain  from  doing  certain  things,  and 
it  is  no  excuse  for  a  violation  of  the  agree- 
ment while  it  lasts,  that  the  beneficiary  may 
at  some  time  terminate  it.  A  perfectly 
familiar  illustration  of  this  class  of  actions 
is  the  one  brought  by  a  vendor  of  real  es- 
tate to  restrain  a  violation  by  the  vendee 
of  a  restrictive  covenant  in  the  deed.  There 
is  at  the  time  no  mutual  obligation  rest- 
ing on  the  vendor.  But  the  vendee  for  a 
good  consideration  had  agreed  not  to  do  cer- 
tain things,  and  I  apprehend  it  would  not 
be  a  defense  to  an  action  to  restrain  his 
violation,  that  the  vendor  might  in  the  fu- 
ture do  something  which  would  terminate 
the  obligation. 

Somewhat  on  a  line  with  this  argument, 
defendant's  counsel  seeks  to  distinguish 
plaintiff's  authorities  on  the  ground  that 
they  related  to  restrictive  agreements  appli- 
cable after  the  termination  of  the  employ* 
ment,  and  therefore  executed  so  far  as  the 
employer  was  concerned.  But,  again,  con- 
sidering the  precise  object  of  this  action,  I 
see  no  principle  making  in  favor  of  defend- 
ant in  this  case,  where  the  plaintiff  has 
performed  and  is  anxious  to  execute  the 
contract.  The  defendant  ought  not  to  be 
allowed  to  urge  as  a  defense  that  this  is 
not  an  executed  contract,  when  it  is  his  re- 
pudiation which  alone,  so  far  as  now  ap« 
pears,  prevents  it  from  being  fully  execut- 
ed. 

In  the  case  of  Robinson  v.  Heuer,  supra, 
the  employer  had  the  option  to  terminate 
the  agreement  at  any  time  on  three  months' 
notice.  The  cases  of  W.  J.  Johnston  Co.  v. 
Hunt,  66  Hun,  504,  21  N.  Y.  Supp.  314; 
Geo.  A  Kessler  &  Co.  v.  Chappelle,  73 
App.  Div.  447,  77  N.  Y.  Supp.  285;  Stro- 
bridge  Lithographic  Co.  v.  Crane,  58  Hun, 
611,  20  N.  Y.  Civ.  Proc.  Rep.  15,  12  N.  Y. 
Supp.  834;  and  Dockstader  v.  Reed,  121 
App.  Div.  846,  106  N.  Y.  Supp.  795,  have 
been  especially  relied  on  as  sustaining  de- 
fendant's position  in  this  case,  but  in  my 
opinion  they  do  not  do  so.  They  were  all  cases 
brought  to  restrain  an  employee  who  had 
occupied  a  subordinate  position  from  enter- 
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ing  the  employment  of  another  in  yiolation 
of  his  contract  with  plaintiff;  and  while 
the  violation  sought  to  be  restrained  in 
some  of  the  cases  did  consist  in  taking  em- 
ployment with  a  competing  business,  no  one 
of  the  cases  was  disposed  of  on  a  theory  in- 
volving a  consideration  of  that  feature  as 
it  is  presented  by  the  facts  in  this  case. 
Each  case  was  decided  on  the  doctrine  that 
it  was  simply  an  action  indirectly  to  en- 
force by  injunction  specific  performance  of 
a  contract  for  the  performance  of  services, 
on  the  ground  that  the  latter  were  of  a 
unique  and  special  character,  and  that  the 
evidence  did  not  establish  the  latter  fea- 
ture. 

In  the  Johnston  Case  the  defendant  had 
been  a  mere  advertising  solicitor  of  the 
plaintiff,  and  in  writing  for  a  divided  court 
in  favor  of  a  dismissal  of  the  action  for  in- 
junctive relief,  Judge  O'Brien  said:  "The 
question  thus  presented  ...  is  wheth- 
er or  not  a  court  of  equity  will  interfere 
by  injunction  t6  prevent  a  breach  of  a  con- 
tract for  personal  services,  or  whether  the 
complainant  must  look  to  his  damages  at 
law  as  his  sole  redress.  .  .  .  It  is  not 
however,  in  all  cases  where  contracts  are 
made  for  personal  services  that  a  court  of 
equity  will  intervene,  but  only  in  cases 
where,  as  stated  in  Pomeroy's  Equity  Juris- 
prudence <vol.  3,  §  1343),  *a  contract  stipu- 
lates for  special,  unique,  or  extraordinary 
services  or  acts,  or  for  such  services  or  acts 
to  be  rendered  or  done  by  a  party  having 
special,  unique,  and  extraordinary  qualifica- 
tions, as,  for  example,  by  an  eminent  actor, 
singer,  artist,  and  the  like.'  ...  By 
the  evidence  in  this  case  it  was  shown  that 
the  plaintiff,  immediately  after  the  de- 
fendant had  broken  his  contract,  sub- 
stituted in  his  place  another;  and  while 
there  is  some  slight  evidence  to  show  that 
the  effect  of  the  withdrawal  of  the  defend- 
ant Hunt,  and  the  substitution  of  another, 
resulted,  for  the  time  being,  in  some  loss  of 
advertising  to  the  plaintiff's  paper,  yet  it 
failed  to  establish  what  is  required  in  cases 
of  this  kind,  viz,,  that  the  injury  was  ir- 
reparable, not  capable  of  being  ascertained 
and  redressed  by  a  suitable  action  at  law, 
and  that  Hunt  possessed  'special,  unique, 
or  extraordinary  qualifications'  as  an  adver- 
tising agent  or  solicitor.  .  .  .  Regard- 
ing, however,  the  character  of  the  work 
which  he  was  to  perform,  and  the  other  con- 
siderations adverted  to,  we  do  not  think 
that  there  is  presented  a  case  which  should 
demand  the  equitable  interposition  of  the 
court."  Page  505  of  66  Hun.  And  Judge 
O'Brien  in  his  opinion  quoted  with  approv- 
al the  rule  laid  down  at  trial  term  in  the 
Strobridge  Case,  that  in  an  action  of  this 
kind,  where  the  question  is  whether  services 
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are  of  such  a  special,  unique,  and  extraordi- 
nary character  as  to  warrant  an  injunc- 
tion, "the  solution  may  generally  be  reached 
by  an  inquiry  as  to  whether  a  sabstitute 
for  the  employee  can  readily  be  obtained. 
and  whether  such  substitute  will  substan- 
tially answer  the  purpose  of  the  contract^ 
and  in  the  case  then  under  consideration,  it 
appeared  that  such  a  substitute  had  bees 
obtained.  This  quotation  makes  it  dear 
that  this  case  was  not  disposed  of  on  the 
theory  involved  in  the  present  one,  and  this 
conclusion  is  further  enforced  by  the  fact 
that  Davies  r.  Racer,  cited  by  the  preaeat 
plaintiff  in  support  of  his  case,  was  decided 
by  the  same  court  as  the  Johnston  Case, 
and  at  a  latter  day,  and  on  an  opinion  bj 
Judge  Van  Brunt,  who  concurred  in  tht 
opinion  in  the  Johnston  Case. 

The  Keasler  Case  was  an  action  brought 
to  restrain  the  defendant,  who  had  been  as 
ordinary  champagne  salesman  iA  the  em- 
ployment of  plaintiff,  from  breaking  his 
agreement  and  engaging  as  a  salesman  with 
a  competing  firm,  and  here  again  the  ques- 
tion upon  which  the  case  was  made  to  tnra 
was  whether  defendant's  services  were  of 
such  a  special,  unique,  or  extraordinarr 
character  that  an  injunction  would  issue, 
and  no  other  <|uestion  was  considered.  This 
is  made  apparent  by  what  was  writtea 
by  Judge  Van  Brunt,  and  who  said:  ^The 
court  below  denied  the  motion  to  oontinos 
the  injunction  upon  the  ground  that  the  de- 
fendant's services  were  not  special,  nniqnt^ 
or  extraordinary  within  the  adjudged  cases, 
and  that  injunctive  relief  must  therefon 
be  withheld.  In  this  view  of  the  law,  vt 
concur.  There  is  nothing  in  these  papeit 
which  tends  to  show  any  special,  unique, 
or  extraordinary  services  upon  the  part  of 
the  defendant,  except,  perhaps,  in  his  large 
expenditures,  which  seem  to  have  incresised 
his  value  as  a  salesman;  on  the  contrary, 
they  show  that  others  occupy  the  same  rela- 
tions to  the  firm  and  are  performing  similar 
duties."  Page  440  of  73  App.  Div.  And 
so  in  the  Dockstader  Case  there  was  not 
any  suggestion  that  the  substantial  relief 
sought  was  to  prevent  the  defendant  from 
carrying  to  a  business  rival  the  benefit  of 
any  business  secrets  acquired  while  in  the 
employment  of  plaintiff.  It  was  simply  sa 
action  to  enforce  indirectly  specific  per- 
formance of  a  contract  for  personal  serv- 
ices, on  the  ground  that  the  latter  were  spe- 
cial and  unique. 

It  is  also  suggested  as  a  reason  for  dis- 
missing plaintiff's  action  that  some  of  de- 
fendant's knowledge  of  plaintifTs  business 
was  acquired  under  a  contract  of  employ- 
ment prior  to  that  which  is  the  basis  of  this 
action.  That  argument  does  not  seem  to  be 
controlling.     It   is  alleged  that  defendant 
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oontinued  to  acquire  knowledge  of  plain- 
tiffa  business  secrets  under  the  present 
contract,  and,  moreover,  his  continued  em- 
ployment was  a  sufficient  consideration  for 
the  agreement  which  he  made,  even  though 
the  latter  in  part  affected  prior  knowledge. 
A  similar  condition  existed  in  the  case 
of  Magnolia  Metal  Co.  v.  Price,  supra. 

The  cases  which  have  already  been  cited, 
sustaining  actions  to  restrain  a  vendor  or 
former  employee  from  entering  into  a  com- 
peting business,  necessarily  established  the 
other  principle  involved  in  the  maintenance 
of  this  action,  that  an  action  at  law  will 
not  furnish  an  adequate  remedy,  and  that 
therefore  resort  may  be  had  to  equity. 

The  order  should  be  affirmed,  with  costs, 
and  the  question  certified  to  us  answered  in 
the  affirmative. 

Edward  T.  Bartlett,  Werner,  and 
Chase,  JJ.,  concur. 

Wlllard  Bartlett,  J.,  dissenting: 
Tlie  question  presented  by  this  appeal  is 
whether  the  plaintiff  is  entitled  to  maintain 
a  suit  in  equity  to  restrain  the  defendant 
until  January  1,  1915,  from  entering  into 
or  continuing  in  the  service  of  certain  speci- 
fied corporations,  or  any  other  rival  com- 
pany or  concern  engaged  in  the  same  gen- 
eral line  of  business  as  the  plaintiff. 

The  controversy  grows  out  of  a  contract 
made  on  January  2,  1909,  between  the 
plaintiff  corporation  and  the  defendant.  By 
this  contract  the  defendant,  who  was  then 
employed  by  the  plaintiff  in  its  business  of 
manufacturing  and  selling  paper  dress  pat- 
terns, agreed  to  continue  in  such  employ- 
ment for  a  period  of  six  years  from  January 
1,  1909,  unless  the  employment  should  be 
sooner  terminated  by  the  plaintiff,  which 
was  given  the  right  and  option  to  termi- 
nate the  agreement  at  any  time  upon  giv- 
ing to  the  defendant  not  less  than  thirty 
days'  notice  of  its  intention  so  to  do.  The 
nature  of  the  duties  of  the  defendant  was 
specified  to  be  ''such  as  shall  be  assigned 
to  him  from  time  to  time  during  the  term 
of  said  employment,"  by  the  plaintiff  or  its 
president.  The  defendant  covenanted  ^'to 
c"g&^o  in  no  other  occupation  during  said 
period,  and  to  use  his  best  endeavors  to 
promote  the  business  and  the  business  in- 
terests of  the  party  of  the  first  part  [the 
plaintiff],  and  successfully  and  well  to  per- 
form the  several  duties  that  shall  be'  as- 
signed to  him  by  the  party  of  the  first  part 
or  its  president  while  this  contract  shall  be 
in  force."  On  January  23,  1909,  the  de- 
fendant, without  the  permission  of  the 
plaintiff,  abandoned  its  service,  and  became 
the  president  of  another  corporation  en- 
gaged in  the  business  of  manufacturing  and 
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selling  paper  dress  patterns,  which  concern 
is  a  rival  to  the  plaintiff. 

The  plaintiff  presents  a  clear  case  of  an 
inexcusable  abandonment  of  the  contract  by 
the  defendant,  which  undoubtedly  renders 
him  liable  to  an  action  at  law  for  damages. 
In  my  opinion,  however,  it  does  not  pre- 
sent such  a  case  of  irreparable  injury  as  is 
necessary  to  maintain  an  equitable  action 
to  enforce  the  defendant's  stipulation  not 
to  work  for  another.  The  facts  are  very 
similar  to  those  in  W.  J.  Johnston  Co.  v. 
Hunt,  66  Hun,  504,  21  N.  Y.  Supp.  314,  af- 
firmed on  opinion  below,  142  N.  Y.  621,  37 
N.  £.  564.  The  opinion  of  Mr.  Justice 
O'Brien  at  general  term  in  that  case  was 
adopted  by  this  court  as  a  correct  state- 
ment of  the  law,  and  it  was  there  held 
that  in  cases  of  this  kind  it  must  appear 
that  the  threatened  injury  is  irreparable, 
and  that  the  services  which  the  employee 
would  transfer  to  a  new  employer  are  of  a 
special,  unique,  or  extraordinary  character. 
It  is  true  that  in  the  present  complaint 
the  defendant's  qualifications  are  thus  char- 
acterized, but  this  averment  cannot  broad- 
en the  specific  allegations  of  the  complaint 
and  the  language  of  the  contract  showing 
what  the  nature  of  the  services  really  was. 
When  we  scrutinize  these  particulars,  it  ap- 
pears that  the  defendant  acted,  and  under- 
took to  act,  as  the  general  manager  of  the 
plaintiff's  business  immediately  under  the 
president,  and,  as  in  the  Johnston  Case,  su- 
pra, while  his  services  were  undoubtedly 
valuable,  and  their  withdrawal  was  likely 
to  result  in  some  loss  to  the  plaintiff,  they 
were  not  so  peculiar  or  distinctive  as  to 
be  indispensable.  This  is  made  manifest 
by  other  allegations  of  the  complaint  in 
reference  to  previous  occurrences  between 
the  plaintiff  and  the  defendant.  It  appears 
that  in  1908  the  defendant  was  employed 
by  the  plaintiff  corporation  under  a  con- 
tract previously  made,  similar  to  that 
which  forms  the  basis  of  the  present  suit, 
so  far  as  the  nature  of  his  duties  was  con- 
cerned, and  that  the  plaintiff,  being  dis- 
satisfied with  his  conduct,  discharged  him 
from  its  employment  in  December  of  that 
year.  It  can  hardly  be  reasonably  contend- 
ed that  his  breach  of  the  succeeding  con- 
tract has  resulted  in  an  irreparable  in- 
jury, in  view  of  the  fact  that  the  plaintiff 
of  its  own  accord  dismissed  him  while  he 
was  acting  for  it  under  a  previous  contract, 
calling  for  services  of  precisely  the  same 
character. 

For  these  reasons  I  think  that  the  plain- 
tiff's sole  remedy  is  at  law,  and  that  the 
present  suit  cannot  be  maintained.  I  there- 
fore advise  a  reversal  of  the  order  of  the 
appellate  division,  and  that  the  question 
certified  be  answered  in  the  negative. 

CuUen,  C.  J.,  and  Vann,  J.,  concur. 
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GRAND  UNION  TEA  COMPANY 

T. 

CHARLES    DODDS,    Appt. 

(—  Mich.  — ,  128  N.  W.  1090.) 

Master  —  trade  secrets  —  Injunction  to 
protect. 

1.  A  solicitor  for  a  merchant,  who  works 
on  certain  routes,  selling  goods  to  customers 
on  a  commission,  may,  in  case  he  appro- 
priates the  list  of  customers  upon  engaging 
to  work  for  a  rival  merchant,  be  compelled 
to  return  the  list,  and  be  enjoined  from 
using  it  or  a  copy  of  it,  or  showing  it  to 
others. 

Appeal  —  partial  relief  —  costs. 

2.  One  appealing  from  an  injunction  too 
broad,  because  in  contravention  of  a  stat- 
ute, is  not  entitled  to  his  costs  on  appeal 
if   he  never  performed  or  offered  to  per- 


form that  portion  of  the  decree  to  which 
plaintiff  was  entitled,  thereby  depriving  him 
of  material  relief,  to  his  injury. 

(December  22,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wayne  County, 
in  Chancery,  enjoining  him  from  making 
use  of  any  list  or  copy  of  lists  of  plain- 
tiff's customers,  or  having  business  deal- 
ings with  such  customers.  Modified  and 
affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Clyde  I.  Webster,  with  Messra 
Frank  C.  Golden  and  O.  J.  Golden,  for 
appellant : 

Defendant  has  a  right  to  solicit,  hj  fair 
and  open  competition,  his  old  customers, 
in  conjunction  with  the  soliciting  of  others 
who  were  not  old  customers. 


TVofe.o-  Rightf  in  absence  of  negative 
covenant,  to  enjoin  former  employee 
frotn  eoUcitlng  lyueinees  from  cmsCom- 

.   era  of  em^ployer. 

Rut  few  cases  have  considered  this  ques- 
tion, and  it  has  not  been  sufficiently  de- 
veloped to  have  established  any  general 
principles  with  reference  thereto.  The  ques- 
tion seems  to  assume  that  a  stipulation 
by  an  employee  not  to  solicit  from  his  em- 
ployer's customers  would  be  enforced  by 
the  court,  and  as  a  general  rule  it  would 
be;  but,  in  order  to  secure  the  aid  of  a  court 
of  equity  to  enforce  such  a  negative  stipula- 
tion, the  emplover  could  not  alone  depend 
upon  the  stipulation  and  its  breach,  but 
would  also  have  to  show  that  the  employee 
was  taking  advantage  of  business  secrets 
learned  by  him  in  his  employment,  or  of 
the  knowledge,  good  will,  and  business  re- 
lationship formed  by  him  with  his  employ- 
er's customers  while  in  his  employment. 
(See  Simms  v.  Burnette,  16  L.R.A.(N.S.) 
380,  and  note;  also  Osius  v.  Hinchman,  16 
L.R.A.(N.S.)  393.)  These  facts,  together 
with  a  showing  of  irreparable  damage  and 
the  inadequacy  of  the  remedy  at  law,  would, 
under  such  a  stipulation,  entitle  the  em- 
ployer to  equitable  aid  enjoining  the  em- 
ployee from  soliciting  from  the  same  cus- 
tomers, and  over  the  same  routes  formerly 
covered  by  him.  See  note  to  McCall  v. 
Wright,  ante,  249. 

But  these  facta  would  be  sufficient  to  en- 
title an  employer  to  an  injunction  even 
though  there  were  no  negative  covenant  in 
the  contract  of  employment  (see  note  to 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
12  L.R.A.(N.S.)  102);  hence,  so  far  as 
the  employer's  right  to  injunctive  relief  is 
concerned,  it  would  seem  to  make  but  little 
difference  whether  he  bases  his  right  upon 
a  negative  stipulation  by  the,  employee  not 
to  solicit  from  his  customers,  or  upon  an 
implied  agreement  by  the  employee  that  he 
would  not  take  this  advanta<?e  of  his  em- 
ployer's business.  In  either  case,  upon  the 
31  L.R.A.(N.S.) 


proper  showing,  the  employer  would  be 
titled  to  an  injunction. 

This  is  the  holding  of  Witkop  ft  H.  Co.  t. 
Boyce,  64  Misc.  374,  118  N.  Y.  Supp.  461, 
wherein  injunctive  relief  was  given  an  em- 
ployer, restraining  a  former  employee  frum 
soliciting  from  the  former's  customers,  al- 
though the  employee  was  an  infant,  and 
hence,  an  agreement  by  him  not  to  solicit 
from  these  customers  was  invalid.  In  grant- 
ing this  relief  the  court  said:  "The  de- 
fendant's use  of  confidential  eommunica- 
tions  communicated  to  him  by  plaintiff, 
for  its  benefit,  for  the  purpose  and  with  the 
intent  to  secure  plaintiff's  customers  as  the 
customers  of  plaintiff's  rival  and  competi- 
tor, is  so  grossly  unfair  and  unjust,  and 
the  injury  and  damage  inflicted  upon  plain- 
tiff's property  rights  are  so  incapable  of  be- 
ing ascertained,  the  conclusion  is  neces- 
sarily reached  that  plaintiff  is  entitled  to 
the  judgment  and  decree  of  this  court  per- 
manently restraining  the  defendant  from 
calling  upon  those  customers  named  on  the 
lists  or  cards  furnished  by  the  plaintiff  and 
used  by  the  defendant  in  October.  1908,  for 
trade  purposes.  This  conclusion  is  readied 
irrespective  of  the  written  contract  of  em- 
ployment executed  by  the  defendant,  who  is 
an  infant,  as  plaintiff's  right  to  equitable 
relief  does  not  depend  upon  that  instru- 
ment, but  solely  depends  upon  the  fact 
that  the  defendant  has  violated,  and  claims 
the  right  to  continue  to  violate,  existing 
property  rights  of  the  plaintiff." 

And  in  Witkop  ft  H.  Co.  v.  Great  Atlan- 
tic ft  Pacific  Tea  Co.  324  N.  Y.  Supp.  956. 
similar  relief  was  given  on  the  ground  of 
unfair  competition  and  the  disclosure  of 
business  secrets  rather  than  the  enforcement 
of  a  negative  provision  in  a  contract  of  em- 
ployment; indeed,  it  does  not  appear  that 
the  contract  contained  such  a  provision. 
The  court  said  that  the  employer's  right  to 
injunctive  relief  as  against  the  employee  is 
not  measured  by  the  written  contract,  but 
that,  inder^ndently  thereof,  he  will  be  re- 
strained   from    canvassing    and    soliciting 
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H.  W,  Gossard  Co.  v.  Crosby,  132  Iowa, 
155,  6  L.R.A.(^'.S.)  1115,  109  N.  W.  483; 
Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58  Conn. 
356,  18  Am.  St.  Rep.  278,  20  Atl.  467; 
Sternberg  v.  O'Brien,  48  N.  J.  Eq.  376,  22 
Atl.  348;  Stein  v.  National  Life  Asso.  105 
Ga.  821,  46  L.R.A.  150,  32  S.  £.  615;  Axperi- 
can  Ins.  Co.  v.  France,  111  111.  App.  382; 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
72  N.  J.  Eq.  387,  12  L.R.A,(N.S.)  102,  07 
Atl.  339. 

Where  one  honestly  comes  into,  posses- 
sion of  a  trade  secret,  and  does  not,  in  se- 
curing possession  of  the  same,  violate  any 
contract  or  confidential  relation,  the  courts 
will  not  interfere  to  prevent  his  making 
such  use  of  the  same  as  he  may  see  fit. 

Stewart  v.  Hook,  118  Ga.  445,  63  L.R.A. 
255,  45  S.  E.  369;  Chadwick  v.  Covell,  151 
Mass.  190,  6  L.R.A.  839,  21  Am.  St.  Rep. 
442,  23  N.  E.  1068;  Watkins  ▼.  Landon,  52 


Minn.  389,  lid  Llt.A.  236,  38  Am.  St.  Rep. 
560,  54  N.  W.  193;  Simms  v.  Bumette,  55 
Fla.  702,  16  L.R.A.(N.S.)  389,  127  Am.  St. 
Rep.  201,  46  So.  90,  15  A.  &  E.  Ann.  Cas. 
690;  Stone  v.  Goss,  65  N.  J.  Eq.  756,  63 
L.R.A.  344,  103  Am.  St.  Rep.  794,  65  Atl. 
736;  Little  v.  G  alius,  4  App.  Div.  569,  38 
N.  Y.  Supp.  487,  1014;  Salomon  v.  Hertz, 
40  N.  J.  Eq.  400,  2  Atl.  379. 

The  protection  of  an  injunction  is  ex- 
tended only  to  that  which  is  really  plain- 
tiff's secret,  and  not  to  knowledge  or  in- 
formation which  is  accessible  to  all  the 
world. 

5  Pom.  Eq.  Jur.  §  268,  p.  491,  note  33; 
Spelling,  Inj.  §  568;  W.  J.  Johnston  Co.  r. 
Hunt,  66  Hun,  504,  21  N.  Y.  Supp.  314,  af- 
firmed in  142  N.  Y.  621,  37  N.  E.  564;  Wra. 
Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  350, 
7  L.R.A.  779,  18  Am.  St  Rep.  278,  20  Atl. 


trade  for  a  rival  from  the  plaintiff's  custom- 
ers formerly  served  by  him,  and  whose  names 
he  obtained  from  plaintiff's  lists  of  names 
and  addresses.  Tlie  doctrine  was  asserted 
that  'Hhe  defendant  tea  company  undoubted- 
ly has  the  right  to  solicit  the  trade  of  plain- 
tifTs  customers,  and  to  obtain  a  list  there- 
of by  using  opportunities  for  observation 
open  to  all.  Plaintiff  had  no  vested  proper- 
ty rights  in  the  trade  of  such  customers. 
The  vice  of  defendant's  position  is  that  it 
obtained  the  lists  or  copies  thereof  by  hir- 
ing the  drivers,  and  made  the  lists  of  value 
to  itself  by  sending  the  drivers,  to  transfer, 
if  possible,  the  trade  from  their  former  em- 
ployer to  their  new  employer.  In  otlier 
words,  although  the  end  might  be  lawful, 
the  means  adopted  were  unlawful.  This  is 
a  case,  not  of  malicious  interference  with 
contracts,  where  equity  refuses  to  inter- 
fere unless  the  services  are  of  a  unique  and 
special  character,  but  of  unfair  competition. 
.  .  .  The  conduct  of  defendants  amounts 
to  an  unlawful  obtaining  and  use  of  a  trade 
list,  .  ...  a  carrying  to  a  business  rival 
the  benefit  of  business  secrets  acquired  while 
in  the  employ  of  plaintiff,  and  as  such 
should  be  enjoined.  A  reason  why  this  re- 
lief is  due  to  plaintiff  is  that,  although  de- 
fendant's conduct  is  grossly  unfair,  unjust, 
and  injurious,  the  damage  to  plaintiff's 
property  rights  is  incapable  of  being  as- 
certained, and  an  action  at  law  would  be 
inadequate.  No  actual  damages  were 
proved  on  the  trial." 

So,  in  Smith  v.  Kernan,  8  Ohio  Dec.  Re- 
print, 32,  an  employer  in  the  baking  business 
was  held  entitled  to  injunctive  relief 
against  former  employees  and  a  competing 
company  employing  them,  where  the  em- 
ployees having  charge  of  regular  routes 
which  they  covered,  quit  their  employment, 
and  attempted  to  turn  over  the  customers 
on  these  routes  to  a  competitor  in  whose 
employment  they  had  entered.  The  theory 
of  this  case  was  that  an  employer,  at  least 
as  against  his  employees,  had  a  property 
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right  in  established  routes  and  lists  of  cus- 
tomers covered  by  the  emplovees,  and  equi- 
tv  would  restrain  an  unlawful  attempt  by 
the  employees  to  deprive  him  of  this  right. 
In  Robb  V.  Green,  64  L.  J.  Q.  B.  N.  S. 
503,  the  rule  is  asserted  that,  in  the  ab- 
sence of  any  stipulation  to  the  contrary, 
there  is  involved  in  every  contract  of  service 
an  implied  obligation  on  the  servant  that 
he  will  honestly  and  faithfully  serve  his 
master;  that  he  will  not  abuse  his  confi- 
dence in  matters  appertaining  to  his  service ; 
and  that  he  will,  by  all  reasonable  means 
in  his  power,  protect  his  master's  interests 
in  respect  to  matters  confided  to  him  in  the 
course  of  his  service.  This  implied  obli- 
gation is  held  to  be  a  sufficient  basis  to 
sustain  an  injunction  restraining  an  em- 
ployee after  the  termination  of  his  employ- 
ment, from  making  use  of  copies  of  his 
former  emplo^'er's  order  book  containing  the 
names  and  addresses  of  his  customers.  The 
court  conceded  that  a  servant,  having  left 
his  master,  may,  unless  restrained  by  con- 
tract, lawfully  set  up  in  the  same  line 
of  business  as  his  late  master,  and  in  the 
same  locality;  and  that  he  may,  without 
fear  of  legal  consequences,  canvass  for  the 
custom  of  his  late  master's  customers,  whose 
names  and  addresses  he  has  learned,  bona 
fide  accidentally,  during  the  period  of  his 
service.  The  court,  however,  added,  that 
he  could  not  canvass  his  master's  custom- 
ers while  he  remained  in  his  service,  and 
wliile  he  was  engaged  in  the  discharge  of  his 
duty  to  his  master  with  those  very  custom- 
ers; and  neither  could  he  read  his  mas- 
ter's business  books  with  a  view  to  learn 
his  customers'  names  and  addresses,  and 
carry  those  things  away  in  his  head,  and 
afterward  write  them  down.  Such  a  breach 
of  confidence,  the  court  said,  could  hardly 
be  said  to  be  a  duty  of  imperfect  obligation, 
for  the  law  implies  a  promise  to  perform  it; 
and  the  utilization  of  the  fraud  cannot  he 
legalized  by  the  fact  that,  thousrh  the  utili- 
zation  was   contemplated   when   the   fraud 
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467;  Reuter's  Telegram  Co.  v.  .Byron,  43  L. 
J.  Ch.  N.  S.  661. 

Injunctions  have  been  refused  in  the  ab- 
sence of  a  contract  to  that  eiTect,  which 
sought  to  prevent  one  from  soliciting  trade 
and  custom  from  the  customers  of  his  em- 
ployer  after   leaving  such   employ. 

Stein  V.  National  Life  Asso.  105  Ga.  821, 

46  L.R.A.  160,  32  S.  E.  616;  H.  W.  Gossard 

Co.    V.    Crosby,    132    Iowa,    155,    6    L.R.x\. 

(N.S.)    1116,   109  N.  W.  483;   H.  B.  Wig- 


gins Sons'  Co.  v.  Cott-A-Lap  Co.  169  Fed. 
150. 

Mr.  M.  Hubert  0*Brleii,  with  Mr.  Wil- 
liam G.  Fitzpa trick,  for  appellee. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

There  is  but  little  dispute  about  the  facts 
in  this  case.  According  to  the  complain- 
ant's brief,  the  complainant  is  a  retatier 
of  teas,  etc.,  in  Detroit,  and  does  business 


was  committed,  the  relation  of  master  and 
servant  had  terminated  before  it  was  car- 
/   ried  out. 

So,  in  Stevens  &  Co.  v.  Stiles,  29  R.  I.  399, 
20  L.R.A.(N.S.)  933,  71  Atl.  802,  17  A.  & 
E.  Ann.  Cas.  140,  in  restraining  an  em- 
ployee of  an  optician,  after  the  termination 
of  his  employment,  from  making  use  of  a 
copy  of  a  record  of  the  patients  he  had 
examined  and  attended  during  his  employ- 
ment, the  court  asserted  the  rule  to  be 
"that  equity  will  restrain  defendants  from 
disclosing  secrets  pertaining  to  plaintiff's 
business,  where  the  knowledge  of  such  se- 
crets has  been  acquired  while  in  the  cm- 
ploy  of  the  plaintiff,  under  an  agreement 
that,  in  consideration  of  the  employment, 
they  would  not  divulge  such  secrets,  but 
also  that,  in  such  case,  it  is  not  necessary 
that  there  should  be  an  express  covenant 
upon  the  part  of  the  defendant  not  to  dis- 
close the  secrets  of  the  plaintiff's  business, 
if  such  agreement  may  fairly  be  implied 
from  the  circumstances  of  the  case  and  the 
relation  of  the  parties." 

And  in  Lamb  v.  Evans  [1892]  3  Ch.  462, 
traveling  solicitors  who  agreed  to  give  their 
time  exclusively  to  the  plaintiff  were  en- 
joined from  using  for  the  benefit  of  a  rival 
in  whose  employment  they  entered  at  the 
expiration  of  their  term  with  plaintiff,  a 
list  of  plaintiff's  customers  from  whom  they 
had  previously  solicited,  and  also  other 
necessary  articles  conr.ected  with  the  busi- 
ness, although  the  right  of  these  solicitors 
to  solicit  from  the  customers  was  sustained, 
providing  they  made  no  use  of  the  list,  and 
made  no  misrepresentations  as  res:ards  the 
person  for  whom  they  were  soliciting. 

In  Mutual  Reserve  Fund  Life  Asso.  v. 
New  York  L.  Ins.  Co.  75  L.  T.  N.  S.  528, 
Lindley,  L.  J.,  conceded  that  although  there 
may  not  be  a  covenant  which  is  absolutely 
and  clearly  negative  in  terms,  still,  if  you 
can  extract  from  a  contract  to  render  serv- 
ices exclusively  to  another  a  negative  cove- 
nant "which  is  sufficiently  clear  and  defi- 
nite to  enable  you  ...  to  put  your 
finger  upon  it,  and  state  exactly  what  a  man 
is  not  to  do,  that  is  as  good  as  a  covenant 
absolutely  and  clearly  negative  in  terms. 
.  .  .  But  before  an  injunction  can  be 
granted  in  order  to  enforce  a  written  con- 
tract of  personal  service  .  .  .  there  must 
be  a  clear  and  definite  negative  covenant; 
or,  if  one  is  to  be  implied,  which  is  quite 
possible,  it  must  be  so  definite  that  the 
court  can  see  exactly  the  limit  of  the  in- 
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junction  that  it  is  to  grant."  Injunctive 
relief  was,  however,  denied  on  the  ground 
that  the  contract  of  service  was  too  in- 
definite to  enable  the  court  to  implj  any 
definite  negative  covenant  therefrom. 

Reference  was  made  in  the  foregoing  case 
to  Whitwood  Chemical  Co.  ▼.  Hardman 
[1891]  2  Ch.  416,  which  has  someUmes  been 
referred  to  as  authority  for  the  proposition 
that  a  negative  stipulation  is  necessary  to 
entitle  an  employer  to  injunctive  relief. 
The  contract  under  consideration  In  tiiat 
case  was  by  the  manager  of  a  manufactur- 
ing company  for  a  period  of  time,  to  de- 
vote his  entire  time  to  his  employer's 
business,  and  it  was  sought  to  enjoin 
a  breach  of  this  covenant  by  the  em- 
ployee, on  the  ground  that  he  was  intend- 
ing to  devote  a  portion  of  his  time  to  the 
service  of  a  rival  company.  Without  con- 
ceding that  relief  would  have  been  given 
had  the  contract  contained  a  negative  pro- 
vision, the  court  denied  injunctive  relief 
on  the  ground  that  to  grant  it  meant  in 
substance  specifically  to  enforce  a  contract 
for  personal  services;  and  the  case  was  dis- 
tinguished from  Lumley  v.  Wagner,  1  De  6. 
M.  &  G.  604,  6  Eng.  Rul.  Cas.  652,  In  that 
there  the  services  were  of  a  peculiar  char- 
acter, while  it  did  not  appear  that  the 
services  of  the  defendant,  although  valua- 
ble, were  of  a  peculiar  character. 

In  H.  W.  Gossard  Co.  v.  Crosbv,  132 
Iowa,  155,  6  L.R.A.(N.S.)  111.5,  IOO'N.  W. 
483,  the  court  refused  to  restrain  a  lady 
demonstrator  of  corsets  from  violating  her 
contract  of  employment  and  engaging  in 
the  same  business  for  herself,  there  being  no 
negative  covenant  not  to  engage  in  a  com- 
peting business.  On  the  point  in  question, 
the  court  said:  "Every  contract  of  hire  is 
made  with  full  knowledge  by  both  parties 
of  the  power  of  either  to  put  an  end  to 
the  service  and  to  the  relation  of  employer 
and  employee  at  will,  even  in  disregard  of 
the  agreement;  and,  if  the  employer  wishes 
to  bind  the  employee  by  a  promise,  enforce- 
able in  equity,  not  to  enter  the  service  of  a 
rival,  or  go  into*  business  for  himself  after 
the  relation  of  employer  and  employee  lias 
been  so  severed,  he  must  see  to  it  that  sucli 
stipulation  is  expressly  embodied  in  the 
contract.  Of  course,  this  expression  has 
reference  only  to  the  matter  of  the  remedy, 
and  has  no  application  in  an  action  at 
law  for  damages  growing  out  of  a  violation 
of  the  terms  of  the  contract^  whether  ex- 
press or  implied."  A.  G.  & 
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by  the  following  method:     It  is  the  owner 
of   horses  and  wagons,  and  these  are  put 
in  charge  of  men  selected  for  the  purpose. 
Each  man  has  a  route  for  each  day  of  the 
week,   and  he   calls   upon   patrons   once   a 
week,  and  also  obtains  new  patrons  upon 
these  routes,  where  he  can  do  so.    He  deliv- 
ers the  goods  upon  orders  taken  the  preced- 
ing week,  and  takes  orders  for  delivery  a 
week  later.    These  men  are  expected  to  col- 
lect for  the  goods  when  delivered,  and  on 
their  return  from  the  trip  must  turn  in  80 
per  cent  of  the  price  of  the  goods  delivered, 
and    return   the  undelivered.     They   retain 
20   per   cent  for  their  compensation.     The 
orders    taken    are    upon    blanks    furnished 
them;    the  name  and  address  of  the   pur- 
chaser and  the  description  of  goods  ordered 
are  required  to  be  written  thereon.    It  will 
be  observed  that  the  effect  of  this  method 
of   doing  business  is  the  establishment  of 
business  routes,  which  are  valuable  assets 
of  the  business,  and  the  plaintiff  claims  to 
he  the  owner  of  these  and  the  orders  and 
lists  of  purchasers  which  the  drivers  make 
or  have,  upon  the  blanks  furnished  for  their 
use.     About  October  1,  1906,  defendant  en- 
gaged with  the  complainant  as  such  driver, 
taking  the  place  of  one  Kramer.     He  rode 
with  Kramer  five  days,  and  at  the  end  of 
this  time  Kramer   turned  over  the  orders 
taken  to  defendant,  who  was  to  and  did  de- 
liver them  the  following  week.     Defendant 
continued  with  the  complainant  until  May 
31,   1009,   and   on  the  following  day  com- 
menced work  for  a  competitor,  which  did  a 
similar  business  in  the  same  way.    Defend- 
ant had  contemplated  this  change  for  some 
months,  and  some  days  before  ceasing  work 
for  complainant  had  agreed  with   his  new 
employer  to  make  the  change,  and  promised 
to  bring  the  former  patrons  of  his  routes 
with  him,  so  far  as  he  could,  and  agreed 
that   he    would    continue    to    solicit   them 
thereafter.    Accordingly  and  in  furtherance 
of  this  plan,  he  announced  to  them  during 
the  last  week  of  his  work  for  complainant, 
that  he  was  going  to  work  for  another  com- 
pany,  and   he   obtained   the   consent   from 
many  of  them  to  allow  him  to  have  the  or- ' 
ders  filled   by   his   new   employer.     Before 
turning  over  his  cards  to  complainant,  on 
May  3lBt,  he  erased  all  names  of  customers 
from  the  cards,  and   concealed  from  com- 
plainant the  names  of  others  by  not  put- 
ting   them  on    the  cards.      He    continued 
thereafter   to   work   the   same   routes,   and 
to  solicit  the  same  customers  for  his  new 
employer. 

The  defendant's  understanding  of  the  case 
differs  somewhat  from  the  foregoing  state- 
nient.  He  admits  that  when  he  began  work 
for  complainant,  he  received  the  list  of  pii- 
trons  from  complaiiiant,  that  by  his  own 
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industry,  and  with  the  aid  of  complainant's 
general  canvassers,  the  list  was  increased 
whrle  he  worked  for  it.  He  claims  that  in 
the  morning,  he  was  wont  to  receive  a  quan- 
tity of  goods  from  complainant,  that  they 
were  charged  to  him,  and  that  from  these 
he  filled  his  orders  of  the  previous  week, 
returning  the  remainder  of  the  goods  and  80 
per  cent  of  the  price  of  the  goods  not  re- 
turned, regardless  of  whether  he  had  collect- 
ed so  much  or  not.  In  other  words,  if  he 
sold  on  credit  it  was  necessary  that  he  pay 
for  the  goods  himself  on  his  return;  set- 
tlements being  made  every  evening.  He  ad- 
mits that  the  horse  and  vehicles  were  fur- 
nished by  the  complainant.  Apparently  he 
does  not  deny  that  he  returned  the  orders 
when  he  quit,  and  that  he  erased,  or  entered 
by  secret  marks  unintelligible  to  complain- 
ant, the  names  of  the  customers,  but  he  as- 
serts that  there  were  no  business  relations 
between  the  complainant  and  the  patrons, 
claiming  that  the  routes  and  business  were 
his,  and  that  these  routes  were  purchased 
by  him  for  $12  from  the  complainant's  lo- 
cal manager.  No  denial  seems  to  be  made 
to  the  charge  that,  by  arrangement  with 
complainant's  competitor,  the  latter  was  to 
reap  the  harvest  from  complainant's  sowing, 
according  to  the  questionable  agreement 
made  by  it  and  defendant.  He  contends: 
(1)  That  plaintiff  had  no  ownership  of  the 
routes  or  lists;  (2)  that  if  it  did  own  them, 
equity  should  not  interfere  by  injunction. 

The  cause  was  heard  on  pleadings  and 
proofs,  and  a  decree  rendered  for  the  com- 
plainant, from  which  defendant  has  ap- 
pealed. 

At  the  oral  argument  and  in  their  sup- 
plemental brief,  counsel  says:  "And  right 
here  we  would  like  to  call  the  attention  of 
the  court  agr«in,  as  we  did  at  the  argument, 
— that  there  are  many  things  in  this  decree 
that  we  do  not  complain  of  at  all.  We  sim- 
ply complain  of  the  one  proposition,  and 
that  is,  that  this  defendant  cannot  be  re- 
strained from  soliciting  or  selling  these 
people  goods  so  long  as  he  does  so  in  au 
open  and  fair  manner.  If  he  makes  any 
misrepresentations,  he  can  be  restrained 
from  making  them  further.  If  he  uses  any 
lists  that  belong  to  the  complainant,  or 
makes  copies  thereof  and  uses  the  copies, 
he  can  be  compelled  to  turn  these  back, — 
to  stop  using  them."  We  are  of  the  opin- 
ion that  the  testimony  clearly  shows  that 
the  routes  and  lists  were  valuable  assets 
of  the  complainant,  and  that  defendant 
had  no  right  to  either.  Had  he  not  by 
fraudulent  disobedience  of  his  instructions 
rendered  the  orders  unintelligible  and  prac- 
tically useless  to  the  complainant,  and  with- 
held the  orders  taken  during  the  last  week, 
complainant  could  have  placed  new  or  oth- 
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er  men  upon  the  routes,  and  the  business 
would  have  gone  along  as  it  did  when  de- 
fendant took  the  place  of  his  predecessor. 
His  unfair  manipulation  enabled  him  to 
carry  out  his  collusive  agreement,  whereby 
his  new  employer  was  to  be  enabled  to 
practically  acquire  these  routes,  without  ex- 
pense. 

For  the  injury  shown,  arising  out  of  the 
immediate  loss,  complainant  has  recovered 
damage  in  this  case.  We  think  it  is  en- 
titled to  a  decree  affirming  the  decree  of 
the  circuit  court  in  this  respect,  and  that 
defendant  shall  supply  it  with  a  list  of  the 
patrons  of  the  route  which  he  concealed, 
and  that  he  be  perpetually  enjoined  from 
using  any  list  or  copy  of  list  which  has  been 
made  or  retained,  or  giving  or  showing  them 
to  others. 

We  are  of  the  opinion,  however,  that  he 
cannot  be  restrained  from  selling  his  com- 
modities for  himself  or  for  any  employer  in 
any  part  of  the  city«  or  to  any  person,  so 
long  as  he  does  not  use  any  property  be- 
longing to  the  complainant,  or  copies  there- 
of that  were  surreptitiously  made.  80  far 
we  think  ourselves  well  within  equity  juris- 
diction, on  general  principles.  The  statu t>c 
precludes  an  injunction  restraining  defend- 
ant from  soliciting  anyone  to  purchase  his 
wares,  notwithstanding  he  may  remember 
that  they  were  his  patrons  while  he  was  em- 
ployed by  the  complainant.  See  Grand  Un- 
ion Tea  Co.  v.  Lewitsky,  153  Mich.  244,  116 
N.  W.  1090. 

We  cannot  sustain  defendant's  contention 
that  the  case  last  cited  is  inconsistent  with 
all  of  complainant's  claims.  The  question 
that  was  decided  in  that  case  seems  to  have 
been  confined  to  the  validity  of  the  written 
contract  made  by  the  parties.  From  the 
cursory  examination  of  the  bill  in  that  case, 
we  are  impressed  that  it  would  have  been 
held  sufficient  to  warrant  relief  similar 
to  that  given  by  this  opinion,  had  the  case 
turned  on  that  question.  Whether  we  are 
right  on  this  estimate  of  the  sufficiency  of 
that  bill,  we  need  not  determine.  We  can- 
not consider  the  case  controlling  on  the  bare 
fact  that  the  bill  was  dismissed,  inasmuch 
as  no  attention  appears  to  have  been  giv- 
en to  the  point  involved  here.  The  decree 
of  the  circuit  court  was  correct  in  all 
things,  except  as  it  prohibits  and  restrains 
the  defendant,  his  agents,  servants,  etc., 
from  calling  upon  and  canvassing,  solicit- 
ing, accepting,  or  filling  orders  for  goods 
similar  to  those  carried  by  the  complain- 
ant from  those  who  were  his  former  pa- 
trons, while  he  was  employed  by  the  com* 
plainant.  With  this  modification  the  deereo 
is  affirmed. 

As  the  defendant  has  neither  performed 
nor  ofl'ered  to  perform  any  part  of  the  de- 
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cree  below,  so  far  as  we  can  learn  from  the 
record,  and  has  come  here  apparently  ques- 
tioning the  whole  decree,  withholding  fron* 
complainant  meantime  the  informatioii  of 
which  he  confessedly  deprived  it,  he  should 
not  be  given  costs  of  this  court.  Neither 
party  will  recover  costs  in  this  court.  Com 
plainant  is,  of  course,  entitled  to  costs  in 
the  circuit  court,  under  the  decree  of  that 
court. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEAIiS,    SIXTH    CIRCriT. 

THOMAS  N.  ROGERS,  Plff.  in  Err., 

V. 

UNITED  STATES   OP  AMERICA. 
(103  C.  C.  A.  408,  180  Fed.  54.) 

Indictment  —  smuggling  —  snlBcieiicj. 

1.  An  appellate  court  cannot,  upon  objec- 
tion raised  for  the  first  time  before  it,  bold 
that  an  indictment  for  smuggling  is  defec- 
tive in  a  prejudicial  sense  because  it  merely 
charges  that  accused  did  unlawfully,  know- 
ingly, and  fraudulently  bring  into  the  Unit- 
ed States  certain  merchandise  clandestine- 
ly, and  without  entering  the  same  at  the 
customs  office,  and  paying  duty  thereon, 
contrary  to  law,  without  specifying  what 
law,  or  specifically  charging  tiiat  accused 
was  guilty  of  smuggling. 

Smuggling  —  passing  customs  office. 

2.  One  bringing  dutiable  goods  into  the 
United  States  is  guilty  of  smuggling  if  he 
passes  the  customs  office  located  at  the 
wharf,  and  ignores  hails  from  the  customs 
officer,  although  he  has  not  vet  left  the 
inclosure  adjacent  to  the  wharf,  and  claims 
that  he  intended  to  enter  the  goods  at  the 
main  customs  office  in  another  part  of  the 
town. 

(July  13,  1910.) 

Note,  —  When  is  offense  of  sntuogling 
denounced  by  §  28e&,  U.  5.  Rev. 
Stat.,  17.  S.  Com  p.  Stat.  1901, 
p,  1906,  complete. 

On  the  question  of  forfeiture  of  dutiable 
articles  in  passenger's  baggage,  see  the 
note  to  United  States  v.  One  Pearl  Nedc- 
lace,  56  L.R.A.  130. 

Keck  V.  United  States,  172  U.  8.  434,  43 
L.  ed.  506,  10  Sup.  C^.  Rep.  254,  is  the 
only  additional  case  which  has  been  found 
to  answer  the  question  propounded  in  the 
foregoing  title.  It  is  held  in  that  case  that 
the  offense  of  smuggling  or  clandestine  in- 
troduction of  goods  into  the  United  8tatc«, 
in  violation  of  U.  S.  Rev.  Stat.  §  2865.  does 
I  not  include  mere  attempts  to  commit  the 
same,  and  is  not  committed  by  the  con- 
cealment of*  goods  on  a  ship  entering  the 
waters  of  the  United  States,  with  intent  to 
smuggle  them,  where  the  goods  are  not 
taken  through  the  lines  of  the  eustoms  an- 
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EKROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of 
Michigan  to  review  a  judgment  convicting 
defendant  of  unlawfully  importing  certain 
merchandise  into  the  United  States  without 
paying  the  duty  thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Severens  and  Warrington, 
Circuit  Judges,  and  Sanford,  District  Judge. 

Mr.  John  W.  Shine,  ifor  plaintiff  in 
error : 

That  the  goods  were  found  in  the  pos- 
session of  the  person  charged  is  not  suf- 
ncient  evidence  for  conviction.  Smuggling 
must  be  proved. 

United  States  v.  A  Lot  of  Jewelry,  13 
Blatchf.  60,  Fed.  Cas.  No.  16,626. 

Intention  or  attempts  to  smuggle  is  no 
offense,  under  the  statutes. 

Keck  y.  United  States,  172  U.  S.  434,  43 
L.  ed.  605,  10  Sup.  Ct  Rep.  254;  One  Pearl 


Chain  y.  United  States,  69  a  C.  A.  490,  123 
Fed.  371,  139  Fed.  510,  71  C.  0.  A.  600,  139 
Fed.  513.  ' 

Defendant  had  a  right  to  carry  the  goods 
on  his  person  concealed  from  view,  the  same 
as  if  in  a  trunk  or  satchel. 

United  States  v.  One  Pearl  Chain,  71  C. 
C.  A.  500,  139  Fed.  616. 

Concealment  on  the  person  is  not  evi- 
dence to  warrant  submitting  the  case  to  the 
jury. 

United  States  y.  Harts,  131  Fed.  880; 
United  States  v.  One  Pearl  Chain,  71  C.  C. 
A.  500,  139  Fed.  514. 

The  terms  ''smuggling"  and  to  "clandes- 
tinely introduce"  into  the  country  mean  the 
same  thing,  and  both  relate  to  the  actual 
passing  of  the  goods  through  the  custom 
lines. 

Keck  V.  United  States,  172  U.  S.  455,  43 
L.  ed.  513,  19  Sup.  Ct.  Rep.  254. 


thorities,  but  are  delivered  to  the  customs 
officers  on  board  the  vessel  itself,  at  the  time 
when  or  before  the  obligation  to  make  en- 
try and  pay  the  duties  arises.    After  setting 
out  §  2865,  which  provides  that  any  per- 
son who  shall  knowingly  and  wilfully,  with 
intent  to  defraud  the  revenue  of  the  Unit- 
ed States,  smuggle  or  clandestinely  intro- 
duce   into   the    United   States    any    goods, 
wares,    or    merchandise    subject    to    duty, 
without  paying  or  accounting  for  the  duty, 
shall  be  guilty  of  a  misdemeanor,  etc,  the 
court  said:  "Whatever  may  be  the  difficulty 
of  deducing  solely  from  the  text  of  the  stat- 
ute a  comprehensive  definition  of  smuggling 
or  clandestine  introduction,  two  conclusions 
arise  from  the  plain  text  of  the  law:   First. 
That  whilst  it  embraces  the  act  of  smug- 
gling or  clandestine   introduction,   it  does 
not  include  the  mere  attempts  to  commit 
the  same.    Nothing  in  the  statute  by  the  re- 
motest possible  implication  can  be  found  to 
cover  mere  attempts  to  commit  the  offense 
referred  to.     It  was  indeed  argued  at  bar 
thaty  as  the  concealment  of  goods  at  the 
time  of  entering  the  waters  of  the  United 
States  tended  to  render  possible  a  subse- 
quent smuggling,  therefore  such  acts  should 
be  considered  and  treated  as  smuggling;  but 
this  contention  overlooks  the  plain  distinc- 
tion between  the  attempt  to  commit  an  of- 
fense and  its  actual  commission.     If  this 
premise  were  true,  then  every  unlawful  act 
which  had  a  tendency  to  lead  up  to  the 
subsequent  commission  of  an  offense  would 
become  the  offense  itself;   tiiat  is  to  say, 
that  one   would   be   guilty   of    an    offense 
without  having  done  the  overt  act  essential 
to  create  the  offense,  because  something  had 
been  done  which,  if  carried  into  further  exe- 
cution, might  have  constituted  the  crime. 
Second.   That  the  smuggling  or  clandestine 
introduction   of   goods   referred   to   in   the 
statute  must  be  'without  paying  or  account- 
ing for  the  duty'  is  also  beyond  question. 
From  the  first  of  the  foregoing  conclusions, 
it  follows  that  mere  acts  of  concealment  of 
merchandise  on  entering  the  waters  of  the 
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United  States,  however  preparatory  they 
may  be,  and  however  cogently  they  may  in- 
dicate an  intention  of  thereafter  smuggling 
or  clandestinely  introducing,  at  best  are  biit 
steps  or  attempts  not  alone  in  themselves 
constituting  smuggling  or  clandestine  in- 
troduction. From  the  second,  it  results  that, 
as  the  wordi»,  'without  paying  or  accounting 
for  the  duty/  imply  the  existence  of  the  ob- 
ligation to  pay  or  account  at  the  time  of  the 
'commission  of  the  offense,  which  duty  is 
evaded  by  the  guilty  act,  it  follows  that  the 
offense  is  not  committed  by  an  act  done  be- 
fore the  obligation  to  pay  or  account  for  the 
duties  arises,  although  such  act  may  indi- 
cate a  future  purpose  to  evade  when  the 
period  of  paying  or  securing  the  payment 
of  duties  has  been  reached.  If  this  were  not 
a  correct  construction  of  the  statute,  it 
would  result  that  the  offense  of  smuggling 
or  clandestine  introduction  might  be  com- 
mitted as  to  goods,  although  entry  of  such 
goods  had  been  made  and  all  the  legal  du- 
ties had  been  paid  before  the  goods  had 
been  unshipped.  The  soundness  of  the  de- 
ductions which  we  have  above  made  from 
the  statute  is  abundantly  demonstrated  by 
the  line  of  argument  which  it  has  been  neces- 
sary to  advance  at  bar  to  meet  the  dilemma 
which  the  contrary  view  necessarily  in- 
volves. For,  although  it  was  contended  that 
the  offense  was  complete  the  moment  the 
concealment  existed,  when  the  ship  arrived 
within  the  waters  of  the  United  States,  it 
was  yet  conceded  that  if  in  legal  time  the 
duties  were  subsequently  paid  or  secured, 
there  would  have  been  no  offense  committed. 
But  the  contention  and  the  admission  are 
completely  irreconcilable,  since  if  the  subse- 
quent act  becomes  necessary  in  order  to  de- 
termine whether  an  offense  has  been  com- 
mitted, it  cannot  in  reason  be  said  that 
the  offense  was  complete,  and  had  been  com- 
mitted, before  the  subsequent  and  essential 
act  had  taken  place.''  It  was  contended 
that  §  2865  was  extended  so  as  to  include 
attempts,  by  §  4  of  the  anti-moiety  act  of 
1874,    allowing    compensation    to    custom 
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Messrs.  George  G.  Covell  and  WilUam 
K.  Clute,  for  defendant  in  error: 

The  goods  were  imported  and  brought 
into  the  United  States,  and  were  subject  to 
duty,  when  the  ferryboat  landed  its  pas- 
sengers at  the  dock  on  the  American  shore 
and  the  rijght  of  the  government  to  the  duty 
attached  at  that  moment. 

Vol.  18  p.  13,  No.  23  (Treasury  Decisions 
No.  30,161,  G.  A.  6945) ;  Haynes's  Case,  G. 
A.  4033  (T.  D.  18,635) ;  Ellison  v.  United 
States,  74  C.  C.  A.  64,  142  Fed.  732;  United 
States  V.  Edwin  S.  Hartwell  Lumber  Co.  73 
0.  C.  A.  548,  142  Fed.  432. 

Warrlnsrton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  was  prosecuted  and  con- 
victed under  an  indictment  of  one  count  re- 
turned June  8,  1009,  in  which  it  was 
charged  that  Rogers,  on  December  9,  1908, 
at  Sault  Ste.  Marie,  Michigan,  "...  did 
unlawfully,  knowingly,  and  fraudulently, 
import  and  bring  into  the  United  States 
certain  merchandise,  to  wit,  3^  yards  of 
black  woolen  suiting  cloth  of  the  value  of, 
to  wit,  $10,  contrary  to  law,  that  is  to  say, 
Clandestinely,  and  without'  entering  the 
same  at  the  United  States  Customs  Office 
and  port  of  entry  with  the  United  States 
Collector  of  Customs,  .  .  .  and  paying 
the  duty  thereon;  the  same  being  foreign 
merchandise  subject  to  an  import  duty,  as 
provided  in  act  July  24,  1897,  30  Stat,  at 
L.  151,  chap  11,  U.  S.  Comp.  Stat.  1901, 
p.  1626.     ..." 

The  verdict  was  rendered  June  15,  1900, 
and  sentence  to  pay  a  fine  of  $100  was  pro- 
nounced on  the  following  day.  Proceedings 
in  error  were  instituted  to  have  the  case 
reviewed  here.  Eight  assignments  of  error 
are  made,  but  only  one  exception  appears 


to  have  been  taken  before  the  jury  was 
discharged,  and  that  was  to  the  refusal  of 
the  court  to  grant  certain  special  inatrue- 
tions. 

It  is  disclosed  by  the  evidence  that  on 
December  9,  1908,  Dr.  Rogers,  who   was  a 
resident  and  practising  physician  of  Sault 
Ste.  Marie,   Michigan,   took   passage    upoa 
the  ferryboat  at  Sault  Ste.  Marie,  Ontario, 
and  crossed  the  river  to  his  own  city;  that 
upon  arrival  of  the  boat  at  the   dock  in 
the  latter  city,  he  entered  a  footway  lead- 
ing southwestwardly  toward  the  northwest 
corner  of  the  ferry  ticket  office   and   to  a 
point  within  a  few  feet  of  the  northeast  cor- 
ner of  the  customs  office  maintained  there, 
and    thence    leading,    t.    e.,    the    footway, 
through   a  gate   opening   to   the   east   and 
extending  along  the  north,  east,  and  south 
sides  of   the  ticket  office,  to  a   point   op- 
posite the  southerly  portion  of  the  customs 
office,  where  the  footway  turned  southward- 
ly into  a  passageway  extending  along  the 
east  side  of  the  immigrant  office   tiirougfa 
another   gateway    and    southwardly    to   an 
adjacent  street  car  line.     The  distance  be- 
tween the  west  side  of  the  ferry  ticket  office 
and  the  east  side  of  the  customs  offiee  is 
14  feet;   the  former  abutting  on  the  east 
side  and  the  latter  on  the  west  side  of  this 
14-foot  way.    This  way  is  generally  used  for 
vehicles  and  foot  passengers  alike,   but  at 
the  time  in  question  the  passengers  taking 
the  ferry  on  the  Ontario  side,  as   well  as 
those  taking  it  on  the  Michigan  side,  were 
required  to  pay  their  fares  on  the  Michigan 
side   of   the   river;    and  gates   were   main- 
tained in  addition  to  those  before  mentioned, 
at  the  northeast  and  southwest  comers  of 
the  ticket  o&Sc^  and  a  turnstile  was  in  the 
footway   upon  the   south  side  of   that  of- 
fice. 


officers  who  should  seize  smuggled  goods: 
"Provided  that,  for  the  purposes  of  this  act, 
smuggling  shall  be  construed  to  mean  the 
act,  with  intent  to  defraud,  of  bringing  into 
the  United  States,  or,  with  like  intent,  at- 
tempting to  bring  into  the  United  States 
dutiable  articles/'  18  SUt.  at  L.  186, 
chap.  391,  U.  S.  Comp.  Stat.  1901, 
p.  2018,  without  passing  them  through  the 
customhouse  or  submitting  them  to  the 
revenue  officers.  The  court,  however,  said: 
"It  suffices  to  say,  in  answer  to  this 
contention,  that  if  the  anti-moiety  act  had 
the  meaning  claimed  for  it,  by  the  very 
terms  of  that  act  such  meaning  was  re- 
stricted to  'the  purposes'  of  that  act  alone. 
That  statute  had  in  view  the  reward  to  be 
reaped  by  informers  under  the  revenue  laws 
of  the  United  States,  and  the  words,  'for 
the  purposes  of  this  act,'  can  in  reason  only 
be  construed  as  contemplating  a  more  en- 
larged construction  of  the  word  'smuggling,' 
for  the  purpose  of  stimulating  efforts  at  de- 
tecting offenders  against  the  revenue  laws, 
31  L.R.A.(N.S.) 


and  cannot  be  held  applicable,  in  the  ab- 
sence of  the  clearest  expression  by  Congress 
of  a  contrary  intent,  to  a  different  and 
criminal  statute.  Indeed,  if  the  word  'smuf;- 
gling*  in  the  act  of  1842  (now  in  §  2865, 
Rev.  Stat.]  embraced,  as  asserted,  every  un- 
lawful act  which  might  lead  up  to  smug- 
gling, then  the  explanatory  words  found  in 
the  anti-moiety  act  would  be  wholly  super- 
fluous. Their  insertion  in  the  statute  was 
evidently,  therefore,  a  recognition  of  the 
fact  that  smuggling  had,  at  the  time  of  the 
passage  of  the  anti-moiety  act,  a  defined 
legal,  and  restricted  significance,  which 
it  was  the  intent  of  Congress  to  enlarge  for 
a  particular  purpose  only,  and  whi<3i  en- 
largement would  be  absolutely  without  sig- 
nificance if  the  term,  before  such  enlarge- 
ment, had  meant  exactly  what  Congress  took 
pains  to  state  it  intended  the  words  should 
be  construed  as  meaning  for  the  exceptional 
purposes  for  which  it  was  legislating." 

Ij.  a.  w. 
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Dr.  Rogers  had  passed  along  the  foot- 
way to  and  through  the  gate  first  mentioned 
to  a  point  about  one  half  the  width  of  the 
ticket  office,  when  he  was  successfully 
iiailed  by  a  call  from  a  customs  deputy 
collector  and  inspector,  who,  standing  with- 
in a  few  feet  of  the  gate  at  the  first  turn 
in  the  footway,  had  vainly  called  to  him 
(Rogers)  three  times  before.  Rogers  then 
turned  from  an  eastward  to  a  westward 
course,  and  walked  to  the  customs  office, 
where,  being  asked  by  the  deputy,  "if  he 
had  any  dutiable  merchandise  about  him," 
he  answered,  "Yes,  I  haTe."  Upon  request 
of  the  deputy  to  let  him  have  it,  Rogers 
"took  the  cloth  from  under  his  overcoat 
and  gave  it"  to  the  deputy.  The  latter  tes- 
tified that  "it  was  pinned  on  his  breast 
outside  of  his  undercoat  and  under  his  fur 
coat  with  safety  pins,  and  his  overcoat  was 
completely  buttoned  over  it." 

There  are  two  customs  offices  in  the  city 
of  Sault  Ste.  Marie,  Michigan.  The  main 
office  is  some  distance,  perhaps  as  much 
as  a  mile,  from  the  dock.  The  branch  office 
is  the  customs  office  first  mentioned  herein, 
and  at  the  time  had  a  sign  "United  States 
Customs  Office"  conspicuously  posted  at  the 
door  and  in  public  view.  The  testimony  of 
Rogers  was  in  substance  the  same  as  that 
of  the  deputy.  Rogers  explained  that  his 
brother  had  given  him  the  cloth  to  be  made 
into  a  suit;  that  the  reason  he  carried  the 
clotn  under  his  coat  was  that  he  intended 
to  take  it  to  the  main  customs  office  to  have 
it  appraised  and  to  pay  the  duty  there; 
that  he  had  had  a  difficulty  with  a  govern- 
ment immigration  officer  who  was  stationed 
at  the  dock,  and  he  supposed  he  would  be 
the  one  to  appraise  the  goods;  that,  while 
he  heard  the  customs  deputy  say  "Doctor," 
he  supposed  he  was  saluting  him  and 
claimed  to  have  said  'Good  Day*'  in  re- 
sponse, but  when  he  heard  him  call  out 
"Dr.  Rogers"  he  stopped,  and  then  walked 
to  the  customs  office,  where  the  conversa- 
tion and  giving  up  of  the  cloth  took  place, 
as  stated  by  the  deputy.  Rogers  also  made 
these  statements:  "I  had  no  intention  to 
evade  payment  of  the  duty  on  the  goods 
whatever.  ...  It  was  not  my  intention 
to  enter  the  goods  at  the  customs  office  at 
the  dock,  and  I  had  them  under  my  coat  so 
I  could  get  them  by  and  go  on  up  to  the 
main  office.  I  knew  they  were  dutiable  and 
that  the  customs  office  at  the  dock  was  lo- 
cated there  as  described." 

The  customs  collector  testified  that  "goods 
below  the  value  of  $10  are  appraised  at  the 
dock  office  and  paid  there.  Above  that 
amount  they  are  appraised  and  paid  at  my 
head  office."  The  cloth  was  appraised  at 
$7,  and  the  duty  amounted  to  $5.70. 

What  offense,  if  any,  was  charged  and 
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committed?  The  case  appears  to  have  been 
treated  below  as  involving  the  offense  of 
"smuggling,"  yet,  in  spite  of  the  familiar 
legal  significance  of  that  word,  it  is  not 
found  in  the  indictment.  Some  confusion 
has  arisen  in  the  arguments  because  of  this 
omission.  A  portion  of  the  language  of  the 
indictment,  as  well  as  the  indorsement  upon 
it,  shows  that  it  was  in  part  drawn  under 
§  3082  of  the  Revised  Statutes,  U.  S.  Comp. 
Stat  1901,  p.  2014.  But,  as  observed  by 
Mr.  Justice  White  in  Keck  v.  United  States, 
172  U.  S.  434,  437,  43  L.  ed.  505,  507,  19 
Sup.  Ct.  Rep.  254,  255,  when  speaking  of 
the  words  of  that  section,  "contrary  to 
law:"  "The  words  'contrary  to  law,'  con- 
tained in  the  statute,  clearly  relate  to  legal 
provisions  not  found  in  §  3082  itself."  See 
also  United  States  v.  Chesbrough  (D.  C.) 
176  Fed.  778,  780;  United  States  v.  Kee  Ho 
(D.  C.)  33  Fed.  333;  United  States  v.  Cla- 
fiin,  13  Blatchf.  178,  186,  Fed.  Cas.  No. 
14,798. 

Counsel  for  both  sides  appear  at  the 
trial  to  have  regarded  the  indictment  in  its 
entirety  as  sufficient  to  identify,  and  so  in 
effect  to  incorporate,  the  elements  as  well 
as  the  acts  constituting  the  offense  of  smug- 
gling, as  that  offense  is  defined  and  de- 
nounced by  §  2865  (U.  S.  Ck>mp.  Stat.  1901, 
p.  1905).  The  learned  trial  judge  evidently 
treated  the  indictment  in  the  same  way.  It 
is  stated  in  the  record  that  "the  court 
charged  the  jury,  among  other  things,  in 
substance:"  "The  goods  may  be  said  to  have 
been  introduced  into  the  country,  under 
this  statute,  when  the  respondent  arrived 
at  the  customs  office  located  on  the  dock, 
and  if  the  respondent  passed  the  customs 
office  at  that  place  with  the  intention  of 
evading  the  duty,  the  offense  was  committed, 
and  he  would  be  guilty  of  the  offense  charged 
in  the  indictment,  even  though  he  was  still 
within  the  inclosure." 

Neither  the  form  nor  the  sufficiency  of 
the  indictment  was  questioned  by  demurrer 
or  motion  of  any  character.  Indeed,  coun- 
sel for  the  accused  in  his  supplemental  brief 
seems  anxious  to  show  that  the  indictment 
is  sufficient  definitely  to  charge  the  offense 
of  smuggling.  He  says:  "The  terms  'smug- 
gling' and  to  'clandestinely  introduce'  into 
the  country  mean  the  same  thing,  all  're- 
lating to  the  actual  passing  of  the  goods 
through  the  customs  lines.'  Keck  v.  United 
States,  172  U.  S.  455,  43  L.  ed.  513,  19  Sup. 
Ct.  Rep.  261. 

The  reason  for  this  contention  is  doubt- 
less to  be  found  in  that  portion  of  the  in- 
dictment which  charges  that  defendant  "did 
unlawfully,  knowingly,  and  fraudulently 
.  .  .  bring  into  the  United  States  cer- 
tain merchandise  .  .  .  clandestinely, 
and  without  entering  the  same  at  the  United 
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States  CuBtoms  OfBice,  •  •  •  and  paying 
the  duty  thereon.  ..."  Manifestly,  to 
'Hbring  into  .  .  .  clandestinely"  ia  the 
same  as  to  "clandestinely  introduce;"  and 
counsel  for  the  accused  rightly  contends  in 
effect  that,  if  "clandestinely  introducing"  is 
not  the  same  as  ^'smuggling,"  it  is  quite 
as  certainly  denounced  as  is  smuggling  by 
§  2865.  See  United  States  y.  Chesbrough 
(D.  C.)  176  Fed.  782,  as  to  meaning  of  the 
wora  "bring"  as  used  in  the  phrase  "im- 
port or  bring"  of  §  3082.  Moreover,  the 
true  test  of  an  indictment  is  not  whether 
it  might  have  been  made  definite  and  cer- 
tain, but  whether  it  contains  every  ele- 
ment of  the  offense  intended  to  be  charged, 
and  "sufficiently  apprises  the  defendant  of 
what  he  must  be  prepared  to  meet."  Coch- 
ran V.  United  States,  157  U.  S.  286,  290,  39 
L.  ed.  704,  705,  15  Sup.  Ct.  Rep.  628,  630; 
Dunbar  v.  United  States,  156  U.  S.  185, 
190,  39  L.  ed.  390,  392,  15  Sup.  Ct.  Rep. 
325. 

The  effort  of  the  district  attorney  to  sus- 
tain the  conviction  under  §§  3098  and  3099 
of  the  Revised  Statutes,  U.  S.  Comp.  Stat. 
1901,  p.  2026,  which  in  substance  inhibit 
and  denounce  neglect  or  refusal  of  masters 
of  certain  vessels  and  other  persons  coming 
into  this  country  from  adjacent  foreign  ter- 
ritory with  dutiable  merchandise,  to  de- 
liver a  manifest  thereof  at  the  office  of  the 
customs  collector  nearest  to  the  place  of 
crossing  the  boundary  line,  is  not  only 
seemingly  inconsistent  with  his  treatment 
of  the  indictment  at  the  trial,  but,  if  sound, 
is  suggestive  of  fatal  vagueness  and  uncer- 
tainty. The  district  attorney  does  not  say 
that  he  had  those  sections  in  mind  when 
drawing  the  indictment;  but,  as  observed 
by  Mr.  Justice  Harlan  in  Williams  v.  Unit- 
ed States,  168  U.  S.  382,  389,  42  L.  ed.  509, 
512,  18  Sup.  Ct.  Rep.  92,  94:  "It  is  wholly 
immaterial  what  statute  was  in  the  mind  of 
the  district  attorney  when  he  drew  the  in- 
dictment, if  the  charges  made  are  embraced 
by  some  statute  in  force." 

While  the  indictment  is  lacking  in  pre- 
cision and  certainty  in  furnishing  means  of 
reference  to  the  particular  statute  render- 
ing the  act  charged  against  the  accused 
**contrary  to  law,"  within  the  meaning  of 
§  3082  (Pagin,  Fed.  Precedents  &  Forms, 
279;  United  States  v.  Chesbrough  [D.  C] 
176  Fed.  780),  we  cannot  hold  at  this  stage 
of  the  case,  and  in  view  of  its  history,  that 
the  indictment  is  defective  in  any  preju- 
dicial sense.  U.  S.  Rev.  Stat.  1025,  U.  S. 
Comp.  SUt,  1901,  p.  720;  Dunbar  v.  United 
States,  156  U.  S.  185,  192,  39  L.  ed.  300, 
393,  15  Sup.  Ct.  Rep.  325;  Connors  v. 
Ignited  States,  158  U.  S.  408,  411,  30  L.  ed. 
1033,  1034,  15  Sup.  Ct.  Rep.  951 ;  Rosen  v. 
United  States.  161  U.  S.  29,  34,  40  L.  ed. 
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606,  608,  16  Sup.  Ct.  Rep.  434,  480,  1  Am. 
Crim.  Rep.  251;  Durland  v.  United  States. 
161  U.  S.  306,  315,  40  L.  ed.  709,  712,  i^ 
Sup.  Ct.  Rep.  508;  Ledbetter  v.  United 
States,  170  U.  S.  606,  614,  42  L.  ed.  liei, 
1164,  18  Sup.  Ct.  Rep.  774;  Hardesty  %. 
Cnited  SUtes  (sixth  circuit)  93  C.  C.  A 
417,  168  Fed.  26,  27. 

At  the  close  of  all  the  evidence,  the  de- 
fendant moved  the  court  to  direct  a  verdici 
in  his  favor,  which  was  overruled.  He  al»o 
requested  three  special  charges,  which  verf 
denied  and  exceptions  taken.  The  fir»t  ot 
these  charges  was  in  form  the  same  as  tl» 
motion  to  direct.  Tlie  second  comprised  tor 
the  most  part  statements  of  counsers  under- 
standing of  the  effect  of  the  evidence,  aa-i 
its  closing  sentence  was,  ''and  therefore  tou 
are  instructed  to  render  verdict  of  not 
guilty."  There  was  at  last  no  difference  be- 
tween this  charge  and  the  first  one.  Ibe 
third  request  embraced  an  abstract  statf> 
ment  of  duties  of  the  customs  oflScer  aD<i 
duties  and  rights  of  any  person  whose  good» 
are  seized,  rather  than  instructions  to  thy 
jury  touching  its  duties  according  a&  it 
should  find  the  facts  to  be  ii)  relation  to 
defendant's  conduct  prior  to  the  seiisure. 
TJie  validity  of  the  exceptions  must  V*en- 
fore  be  tested  by  the  question  whether  there 
was  any  evidence  fairly  tending  to  prove 
the  charges  of  the  indictment.  It  ahouiii 
be  stated,  however,  in  passing,  that  no  ei- 
ception  to  the  charge  of  the  court  was  taken 
until  after  the  verdict  was  rendered  and 
the  jury  discharged;  and,  while  an  assign- 
ment of  error  in  this  regard  was  made  re- 
specting the  charge,  it  is  difficult  to  see  why 
the  court  should  consider  the  assignment  if 
the  exceptions  were  taken  too  late.  Hard- 
esty  v.  United  States,  supra.  But  we  pre- 
fer  to  pass  by  the  question,  and  consider 
this  alleged  error,  like  the  others,  in  the 
light  of  the  evidence.  Clyatt  v.  United 
States,  197  U.  S.  207,  221,  49  L.  ed.  726,  731, 
25  Sup.  Ct.  Rep.  429. 

The  point  of  the  charge  of  which  com- 
plaint is  made  is  that  the  court  instructed 
the  jury  that  "if  the  respondent  passed  the 
customs  office  at  that  place  (the  dock)  with 
the  intention  of  evading  the  duty,  tlie  of- 
fense  was  committed."  As  we  understand 
the  evidence,  defendant  certainly  did  pass 
the  customs  office  located  at  the  dock,  and 
he  did  so  with  full  knowledge  of  its  loca- 
tion and  of  the  fact  that  he  had  dutiable 
goods  concealed  on  his  person.  Further,  it 
was  his  intention,  as  he  subsequently 
avowed,  to  pass  this  office  without  stopping 
to  enter  the  goods  or  pay  the  duty.  The 
deputy  collector,  while  standing  within  a 
very  short  distance  of  defendant,  was  re- 
quired to  hail  him  four  times  before  be  re- 
sponded;    and    yet    defendant    beard    th» 
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•earlier  ealli.  Defendant  was  given  full  op- 
portunity to  explain,  and  he  did  explain  to 
the  jury,  why  he  placed  the  cloth  under 
his  overcoat,  and  why  he  wished  to  and 
intended  to  pass  the  cuBtoma  office  at  the 
dock  and  report  at  the  distant  customs 
office.  His  whole  conduct  and  defense  were 
fully  described  and  stated  to  the  jury.  It 
cannot  escape  attention  that,  when  defend- 
ant was  accosted  by  the  deputy  customs 
collector,  all  reason  for  avoiding  the  im- 
migration officer,  and  so  to  have  the  ap- 
praisement of  the  goods  made  and  to  pay 
the  duty  at  the  distant  customs  office,  dis- 
appeared, and  yet  nothing  of  that  kind  was 
mentioned  to  the  deputy.  In  view,  then,  of 
the  charge  of  the  learned  trial  judge,  before 
filiown,  the  verdict  of  the  jury  negatives  all 
semblance  of  defense  that  Rogers  intended 
to  pay  the  duty  at  either  of  the  customs  of- 
fices. Hence  we  have  no  right  to  set  aside 
the  verdict  and  judgment,  unless  error  of 
law  has  been  committed. 

The  contention,  however,  is  that  the  acts 
of  defendant  were  some  evidence  of  an  in- 
tent to  smuggle,  but  that  this  was  not  suf- 
licient.  If  this  were  all,  we  should  agree 
to  the  proposition.  Keck  v.  United  States, 
supra.  But,  as  just  pointed  out,  this  does 
not  state  the  whole  case.  The  ultimate 
theorv  of  counsel  is  that  defendant  was 
entitled  as  matter  of  law  to  pass  through 
and  beyond  the  inclosure  adjacent  to  the 
dock,  before  he  could  be  found  guilty  of  the 
eliarge.  This  impliedly  admits  that  the 
offense  could  be  completed  by  passing  out  of 
the  inclosure  and  before  reaching  the  other 
customs  office.  That  office  may  therefore  be 
eliminated  from  the  question  urged  as  to 
unexecuted  intent  to  smuggle,  and  the  in- 
quiry confined  to  the  customs  office  at  the 
dock  and  the  inclosure.  Certainly  no  fact 
was  involved  and  no  principle  announced 
in  Keck  v.  United  States  which  would  re- 
quire us  to  hold  that  the  offense  could  not 
be  completed  within  this  inclosure.  Keek's 
agent,  who  was  in  custody  of  the  diamonds, 
had  not  left  the  ship,  and  so  had  not  even 
left  the  place  for  declaring  his  custody  and 
eutering  the  diamonds,  when  they  were 
seized.  The  distinction  involved  in  this 
circumstance  may  be  illustrated  by  two  of 
the  cases  relied  on  by  defendant's  counsel. 

In  Dodge  v.  United  States  (second  cir- 
cuit) 65  C.  C.  A.  603,  131  Fed.  849  (the 
One  Pearl  Necklace  Case),  in  answer  to  a 
claim  of  inconsistency  between  the  decision 
in  that  case  and  the  decision  in  the  One 
Pearl  Chain  Case,  59  C.  C.  A.  499,  123  Fed. 
371,  Judge  Lacombe  said,  at  page  606  of  65 
C.  C.  A.:  "There  is  a  very  essential  dif- 
ference between  the  two  cases.  Neither 
claimant  made  a  proper  entry  of  her 
jewelry;  neither  of  them  at  the  time  of 
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making  entry  mentioned  orally  to  the  cus- 
toms officer  that  she  had  any  jewelry  with 
her,  but  one  of  them  gave  the  officer  a  writ- 
ten declaration  which,  in  substance,  advised 
him  that  she  'had  in  her  baggage  and  on 
her  person  wearing  apparel  [including 
jewelry]  which  she  had  purchased  abroad.' 
The  other  made  no  such  declaration,  oral  or 
written." 

And  when  Judge  Holt  came  to  the  last 
trial  of  the  One  Pearl  Chain  Case  (D.  C.) 
139  Fed.  510,  512,  he  interpreted  the  de- 
cisions of  the  court  of  appeals  in  the  two 
cases  thus:  "The  court  held  in  United 
States  V.  One  Pearl  Necklace,  56  L.R.A.  130, 
49  C.  C.  A.  287,  111  Fed.  165,  and  the 
Dodge  Case,  supra,  that,  if  a  person  in  en- 
tire good  faith  did  not  make  the  declara- 
tion, the  goods  might  be  forfeited.  On  the 
other  hand,  if  the  persons  who  brought  the 
goods  here  intended  to  smuggle  them,  they 
had  an  opportunity  to  change  their  minds 
down  to  the  time  when  it  was  their  duty  to 
make  the  necessary  declaration;  and,  in 
my  opinion  (and  I  think  that  is  the  true 
construction  of  the  opinion  of  the  circuit 
court  of  appeals  in  this  case),  the  govern- 
ment cannot  seize  these  goods  as  forfeited 
until  the  time  has  come  when  the  person 
importing  them  has  had  an  opportunity  to 
declare  them,  ana  has  not  done  so." 

Thus,  one  of  those  claimants  saved  her 
jewelry  by  availing  herself  of  the  first 
opportunity  given  to  make  the  declaration, 
and  the  other  claimant  lost  hers  by  failing 
to  do  so.  The  opportunity  given  in  each 
instance  was  on  shipboard,  and  the  discovery 
of  the  jewelry  in  each  case  was  on  the  wharf 
and  within  the  bounds  (the  inclosure)  set 
for  passengers  during  examination  of  their 
baggage.  Rogers's  Case  in  the  respect  now 
under  consideration  is  unlike  the  One  Pearl 
Chain  Case,  and  identical  with  the  One 
Pearl  Necklace  Case.  When  he  knowingly 
passed  the  customs  office  at  the  dock,  and 
ignored  three  distinct  calls  of  the  customs 
officer,  and,  as  we  must  conclude,  with  the 
intent  to  evade  entering  the  goods  or  pay- 
ing the  duty  at  all,  he  must  be  concluded 
to  have  purposely  declined  the  opportunity 
furnished  him  to  comply  with  the  law,  and 
completed  the  offense.  Counsel's  claim  comes 
to  be  that  one  must  be  permitted  not  only  to 
leave  the  ship,  and  then  to  ignore  both  cus- 
toms house  and  customs  officer  with  intent 
to  evade  payment  of  duty  altogether,  but 
also  to  escape  from  the  inclosure,  before  he 
can  be  said  to  have  committed  the  offense 
of  smuggling.  But  see  Keck  v.  United 
States;  and  United  States  v.  218^  Carats 
Loose  Emeralds  (D.  C.)  153  Fed.  643,  647, 
648. 

For  the  reasons  stated,  the  assignmenta 
of   error    founded   on   the   refusal   of   the 
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court  to  grant  a  peremptory  instruction  and 
the  special  instructions  requested,  including 
the  assignment  based  on  the  exception  to 
the  charge,  must  be  overruled.  The  remain- 
ing assignments  of  error  concern  exceptions 
taken  too  late,  and  cannot  be  considered. 
Michigan  Ins.  Bank  v.  Eldred,  143  U.  S. 
293,  208,  36  L.  ed.  102,  163,  12  Sup.  Ct.  Rep. 
450;  Pacific  Exp.  Co.  v.  Malin,  132  U.  !S. 
531,  538,  33  L.  ed.  450,  452,  10  Sup.  Ct.  Rep. 
166;  United  States  v.  Carey,  110  U.  S. 
61,  28  L.  ed.  67,  3  Sup.  Ct.  Rep.  424;  New 
York  k  N.  E.  R.  Co.  v.  Hyde  (first  circuit) 
6  C.  C.  A.  461,  5  U.  S.  App.  443,  66  Fed. 
188. 

The    judgment    must    be    affirmed,    with 
eosts. 


UNITED     STATES     CIRCUIT     COURT 
OP  APPEAIiS,  SECOND  CIRCUIT. 

RE  ROTH  ft  APPEL,  Bankrupts. 

ADOLPH    BOSKOWITZ,    Claimant,    Appt. 

(104  C.  C.  A.  649,  181  Fed.  667.) 

Bankruptcy  —  future  rent  —  right  to 
prove. 

1.  Rent  accruing  after  the  filing  of  a 
petition  in  bankruptcy  against  a  lessee,  is 
not  provable  as^ainst  his  bankrupt  estate  as 
a  ^'fixed  liability,  absolutely  owin^  at  the 
time  of  the  filing  of  the  petition,"  since  a 
covenant  to  pay  rent  creates  no  debt  until 
the~  time  stipulated  for  the  payment  ar- 
rives. 

Same  —  discharge  —  effect  on   future 
liability. 

2.  The  obligation  to  pay  rent  is  not  dis- 
charged as  to  the  future  by  the  bankruptcy 
of  the  lessee,  unless  the  trustee  elects  to  re- 
tain the  lease  as  an  asset. 

Same  —  contract  provisions  —  re-entry 
—  liability  for  loss. 

3.  The  liability  of  a  lessee  under  a  lease 
giving  the  lessor  the  right  to  re-enter  upon 
the  bankruptcy  of  the  lessee,  and  obligating 


the  lessee  to  pay  the  difference  between  i\r 
amount  reserved  in  the  lease  and  what  xk 
lessor  is  able  to  secure  by  a  relettini;  of  t'- 
property,  is  not  a  fixed  liability,  absolute 
ly  owing  upon  the  contract  at  the  filing  . : 
the  petition,  so  as  to  be  provable  in  x\w 
bankruptcy  proceedings;  and  the  provisiti 
of  the  bankruptcy  act  permitting  the  liqui- 
dation of  unliquidated  demands  has  no  ap 
plication  to  such  a  case. 

-  (August   2,    1910.) 

APPEAL  by  claimant  from  an  order  of 
the  District  Court  of  the  United  Stat«$ 
for  the  Southern  District  of  New  York  ex- 
punging a  claim  against  the  bankrupt  es- 
tate of  Roth  &  Appel.     Afiirmed. 

Statement  by  Noyes,  Circuit  Jadge: 
On  August  14,  1907,  Adolph  Boakowiu. 
the  appellant,  entered  into  an  indentnre  of 
lease  with  the  firm  of  Roth  &  Appel,  V» 
present  bankrupts,  wherein  he  let  to  tbee 
certain  premises  in  the  city  of  New  Tori 
for  the  term  of  five  years  from  February  1, 
1908,  at  the  annual  rental  of  $3,O00.  paj- 
able  quarterly  in  advance.  The  lease  con- 
tained the  following  provision:  '*In  caae 
the  lessee  is  declared  bankrupt,  the  Inst 
shall  terminate,  and  the  lessor  has  a  rigtt 
to  re-enter,  in  which  case  the  lessee  agrees, 
as  a  part  consideration  hereof,  that  it  ao4 
its  legal  representatives  will  pay  to  the 
lessor  and  his  legal  representatives  on  the 
first  day  of  each  month,  as  upon  rent  days. 
the  difi^erence  between  the  rents  and  sums 
reserved  and  agreed  to  be  paid  by  the  le^ee, 
and  those  otherwise  reserved  or  with  due  dili- 
gence collectable  on  account  of  rt^nts  of  tbe 
demised  premises  for  the  preceding  rootitb, 
up  to  the  end  of  the  term  remaining  at  the 
time  of  the  entry.  Such  re-entry  shall  not 
prejudice  the  right  of  the  lessor  to  recover 
for  rent  accrued  or  due  at  the  time  of  snefa 
re-entry." 

On   January  20,   1908,  a  petition   in  in- 


Note,  —  Batihruptcy:  provability  of 
claim  under  covenant  indenvnifying 
against  loss  of  rent,  or  acceleratin{f 
future  rent,   in  event  of  default. 

This  question  is  governed  by  the  provision 
of  §  63  of  the  bankruptcy  act  of  1898,  which 
is  set  out  in  the  footnote.  It  is  safe  to  say 
that  the  weight  of  authority  is  to  the  effect 
that  rent  to  accrue  after  the  filing  of  the 
petition  in  bankruptcy  is  not  a  provable 
claim.  The  question  to  be  considered  in  this 
note  is  whether  a  provision  in  a  lease  mak- 
ing rent  to  accrue  in  the  future  immediate- 
ly payable  on  default  has  the  effect  of  ren- 
dering the  claim  for  rent  to  accrue  in  such 
circumstances  a  provable  debt.  It  has  be- 
come almost  axiomatic  that  the  provability 
of  a  debt  is  to  be  determined  as  of  the  date 
of  the  filing  of  the  petition.  The  bankrupt- 
31  L.R.A.(N.S.) 


cy  courts  have  had  great  difficulty  in  deter- 
mining the  relation  of  clause  4  of  §  63a  to 
clause  1.  It  seems  to  be  the  generally  accept- 
ed idea  that  subdivision  b  of  §  63,  per- 
mitting the  liquidation  of  claims,  operates  to 
permit  proof  of  a  claim  under  subdivisioD 
4,  which  would  not  have  been  provable  under 
subdivision  1,  because  not  a  fixed  liability, 
that  is,  certain  as  to  amount.  But  it  seems 
that  a  claim  not  provable  under  clause  1. 
because  not  absolutely  owing  at  the  tin>e  of 
the  filing  of  the  petition,  is  not  provable 
under  clause  4.  In  other  words,  the  rale 
seems  to  be  that,  to  be  provable  under  clause 
4,  a  claim  must  have  been  absolutely  owing 
at  the  time  of  the  filing  of  the  petition,  a£ 
though  it  is  not  necessary  that  it  shall  have 
been  fixed  as  to  amount.  It  is  said  in  Col- 
lier on  Bankruptcy,  8th  ed.  p.  711,  in  re- 
spect of  §  63a:    ''Subdivision  4  does  not 


1910. 


Kjd  roth. 


271 


▼olimtary  bankruptcy  ^as  filed  against  said 
Roth  &  Appel,  and  on  May  27,  1908,  they 
were  adjudicated  bankrupts.  On  April  29, 
1908j  prior  to  the  adjudication,  the  appel- 
lant relet  the  premises  for  the  remainder 
of  the  term  to  another  tenant,  who  entered 
into  possssion  on  July  1,  1908.  The  rental 
under  the  new  lease  was  at  the  rate  of 
$175  per  month  from  July  1,  1908,  to 
February  1,  1909,  and  at  the  rate  of  |250 
per  month  thereafter.  On  July  14,  1908, 
the  appellant  filed  his  claim  made  up  in 
substance  of  the  following  items: 

(1)  Full  rent  from  February,   1908,  to 
July  1908   $1,260 

(2)  Difference  between  rent  re- 
served and  rent  stipulated  in 
new  lease  from  July,  1908,  to 
February,  1909 i...       525 

$1,775 
The  trustee  moved  to  expunge  the  claim 
upon  the  ground  that  it  was  not  provable  in 
bankruptcy.  The  referee  expunged  from  the 
claim  so  much  as  embraced  the  difference 
In  rents  arising  subsequent  to  the  time  oi 
filing  the  claim,  and  allowed  the  balance. 
The  trustee  and  the  appellant  both  filed 
petitions  to  review  the  referee's  order,  and 
the  district  court  expunged  the  entire  claim. 
The  opinion  of  the  district  judge  is  print- 
ed in  174  Fed.  64. 


Argued  before  Lacombe,  Ward,  and  Noyes, 
Circuit  Judges. 

Mr.  Gerald  B.  Rosenheim,  with  Messrs. 
Levy  &  Rosenthal  and  G.  J.  Hermann, 
for  appellant. 

Messrs.  R.  P.  lievis  and  James  N. 
Rosenberg,  with  Messrs  James,  Schell, 
^  £lku8,  for  appellee. 

Mr.  A.  lieo  £verett,  amicus  ourice. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Rent  is  a  sum  stipulated  to  be  paid  for 
the  use  and  enjoyment  of  land.  The  occu- 
pation of  the  land  is  the  consideration  for 
the  rent.  If  the  right  to  occupy  terminate, 
the  obligation  to  pay  ceases.  Consequently, 
a  covenant  to  pay  rent  creates  no  debt  un- 
til the  time  stipulated  for  the  payment  ar- 
rives. The  lessee  may  be  evicted  by  title 
paramount  or  by  acts  of  the  lessor.  The  de- 
struction or  disrepair  of  the  premises  may, 
according  to  certain  statutory  provisions,  jus- 
tify the  lessee  in  abandoning  them.  The  lessee 
may  quit  the  premises  with  the  lessor's  con- 
sent. The  lessee  may  assign  his  term,  with  the 
approval  of  the  lessor,  so  as  to  relieve  him- 
self from  further  obligation  upon  the  lease. 
In  all  these  cases  the  lessee  is  discharged 
from  his  covenant  to  pay  rent.  The  time 
for  payment  never  arrives.  The  rent  never 
becomes  due.     It  is  not  a  case  of  debitum 


peat  the  words  'absolutely  owing  at  the  time 
of  the  filing  of  the  petition  against  him/ 
but  it  is  probable  that  they  should  be  read 
therein,  for  it  is  evident  that  the  status  of 
a  debt  founded  on  a  contract  is  to  be  de- 
termined as  of  the  time  when  the  petition 
was  filed.  For  instance,  where  an  agree- 
ment takes  effect  on  a  certain  day  which  is 
subsequent  to  the  filing  of  a  petition  against 
the  bankrupt,  the  indebtedness  arising  from 
such  agreement  is  not  a  provable  claim 
against  his  estate''  It  will  be  noticed  that 
in  Re  Roth  the  court  points  out  that,  at 
the  time  of  the  filing  of  the  petition,  the 
claim  for  rent  was  not  absolutely  owing,  be- 
cause the  landlord  might  or  might  not  re- 
enter and  terminate  the  lease,  as  he  thought 
fit.  Therefore  the  claim  for  the  deficiency 
was  neither  a  fixed  sum  nor  absolutely  ow- 
ing at  the  time  of  the  filing  of  the  petition. 
Much  of  the  apparent  conflict  among  the 
cases  may  be  traced  to  the  varying  provi- 
sions of  different  leases.  For  instance,  in 
some  leases  the  forfeiture  is  incurred  upon 
default  in  the  payment  of  rent,  while  in 
others  it  is  incurred  upon  the  bankruptcy  of 
the  lessee.  Again,  a  lease  may  provide  that 
upon  default  the  rent  for  the  entire  term 
shall  become  due,  or  it  may,  as  in  Re  Roth, 
provide  that  upon  default  and  a  reletting  of 
the  premises,  the  lessee  shall  be  liable  for 
any  deficiency  that  may  result.  So,  a  de- 
cision may  turn  upon  the  fact  that  the 
lessor  has  reserved  to  himself  the  right  to 
re-enter  and  terminate  the  lease.  It  will  be 
observed  that  such  a  provision  was  regard- 
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ed  in  Re  Roth  as  rendering  the  claim  a 
contingent  liability,  and  therefore  not  prov- 
able. 

As  previously  stated,  it  is  thought  that  an 
examination  of  the  cases,  with  the  foregoing 
statements  in  mind,  will  clear  up  much  of 
the  apparent  conflict. 

Covenant  indemnifying  against  loss  of  rent. 

It  was  held  in  Re  Shaffer,  124  Fed.  Ill, 
10  Am.  Bankr.  Rep.  633,  that  a  lessor  who 
had  terminated  the  lease  by  re-entry,  in  pur- 
suance of  a  provision  giving  him  that  right 
in  case  the  lessee  should  become  bankrupt, 
and  providing  that  ''in  case  of  such  termina- 
tion, the  lessee  shall  be  liable  to  the  lessor 
for  all  losses  and  damage  ...  on  ac- 
count of  the  premises  remaining  unleased  or 
being  let  for  the  remainder  of  the  term  for 
less  rent,"  was  not  entitled  to  prove  against 
the  lessee's  estate  "for  damages  sustained 
on  account  of  breach  of  condition,"  since  the 
damages  could  not  be  ascertained  until  the 
"arrival  of  the  term"  of  the  lease  as  origi- 
nally limited,  or  until  there  had  been  a  re- 
letting at  a  reduced  rent.  The  court  here 
follows  its  earlier  decision  in  Re  Ellis,  98 
Fed.  967,  3  Am.  Bankr.  Rep.  564,  which  is 
sufliciently  set  out  in  Re  Roth. 

And  it  was  held  in  Re  Collignon,  4  Am. 
Bankr.  Rep.  250,  that  where  the  lease  au- 
thorized the  landlord  to  relet  the  premises 
on  their  becoming  vacant,  and  to  hold  the 
tenant  for  any  balance  remaining  after  ap- 
plying the  avails  of  the  new  lease,  and  the 
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in  prceaenti,  Molvendum  in  futuro.  On  the 
contrary,  the  obligation  upon  the  rent  cove- 
nant is  altogether  contingent.  Watson  ▼. 
Merrill,  69  L.R.A.  719,  69  C.  C.  A.  185,  136 
Fed.  362.  See  also  Co.  Litt.  292b;  Wood 
V.  Partridge,  11  Mass.  492;  Bordman  v.  Os- 
born,  23  Pick.  299. 

It  follows  from  these  principles  that  rent 
accruing  after  the  filing  of  a  petition  in 
bankruptcy  against  the  lessee  is  not  prov- 
able against  his  bankrupt  estate  as  "a  fixed 
liability,  .  .  .  absolutely  owing  at  the 
time  of  the  filing  of  the  petition,"  within 
the  meaning  of  §  63a  (1)  of  the  bankrupt- 
cy act  of  1898.1  It  is  not  a  fixed  liability, 
but  is  contingent  in  its  nature.  It  is  not 
absolutely  owing  at  the  time  of  the  bank- 
ruptcy, but  is  a  mere  possible  future  de- 


mand. Both  its  existence  and  amount  are 
contingent  upon  uncertain  events.  Wais..iu 
V.  Merrill,  supra;  Atkins  v.  Wiloox,  53 
L.R.A.  118,  44  C.  C.  A.  626,  105  Fed.  595. 
Also  Re  Rubel  (D.  C.)  166  Fed.  131;  R>^ 
Mahler  (D.  C.)  105  Fed.  428;  Re  Hays,  F.  A 
W.  Co.  (D.  C.)  117  Fed.  879;  Re  Arnstein 
(D.  C.)  101  Fed.  706;  Re  JefiTerson  (D.  C.» 
93  Fed.  948;  Re  Inman  (D.  C.)  171  Fed. 
185. 

Even  under  the  bankruptcy  acts  of  1841 
(Act  August  19,  1841,  chap.  9,  5  Stat,  at 
L.  440)  and  1867  (Act  March  2,  1867,  chap. 
176,  14  Stat,  at  L.  517),  which,  unlike  the 
present  act,  expressly  permitted  the  proof 
of  contingent  demands,  claims  for  unac- 
crued rent  were  not  provable.  Ex  parte 
Houghton,  1  Low.  Dec  554,  Fed.  Cas.  No. 


IThe  relevant  portions  of  §  63  of  the 
bankruptcy  act  follow: 

*'Sec.  63.  Debts  Which  may  be  Proved.— 
(a)  Debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are 
(1)  a  fixed  liability,  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  ab- 
solutely owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon 
which  would  have  been  recoverable  at  that 
date,  or  with  a  rebate  of  interest  upon  such 


as  were  not  then  payable  and  did  not  bear 
interest;  .  .  .  (4)  founded  upon  an 
open  account  or  upon  a  contract  expreaa 
or  implied.     .     .     . 

*'{b)  Unliquidated  claims  against  the 
bankrupt  may,  pursuant  to  application  to 
the  court,  be  liquidated  in  such  manner  as 
it  shall  direct,  and  may  thereafter  be  proved 
and  allowed  against  his  estate." 

Act  July  1,  1898,  chap.  541,  30  Stat,  at 
L.  562,  U.  S.  Comp.  Stot.  1901,  p.  3447. 


tenant  became  bankrupt  before  the  end  of 
the  term,  the  landlord  could  not  prove  against 
the  estate  for  the  deficiency  resulting  from 
a  reletting  of  the  premises  for  an  amount 
less  than  that  specified  in  the  bankrupt's 
lease,  upon  the  ground  that  the  debt  therebv 
became  liquidated.  The  referee  said:  "ft 
is  the  policy  of  the  law  to  establish  a  line 
of  cleavage  the  moment  the  petition  is  filed. 
Then  the  bankrupt's  discharge  subsequent- 
ly granted  becomes  operative  (§  17) ;  then, 
or,  rather,  for  reasons  well  understood,  at 
the  slightly  subsequent  date  of  adjudication, 
the  title  to  all  his  property  rests  in  his 
trustee  (§  70a) ;  then  his  debts  stop  drawing 
interest  and  become  provable  ( §  63 ) ; 
from  that  date,  providing  his  discharge  fol- 
lows, his  is  a  new  existence,  commercially 
speaking,  and  he  can  make  debts  and  pay 
tnem,  free  from  all  fear  of  creditors  whose 
debts  existed  at  the  filing  of  the  petition, 
except  certain  debts  which  the  law  exempts 
from  the  effects  of  a  discharge  (§  17). 
Then  the  rights  of  creditors  become  fixed; 
then  the  rule  that  equality  is  equity  becomes 
operative;  then  the  bankrupt's  assets,  the 
creditors'  credits,  become  solidified  into  one 
mass  of  rights  and  property.  The  latter  can 
become  no  larger,  the  former  no  less.  The 
court  can  interpret,  but  not  change.  Strong 
reasons  of  policy  are  behind  this  doctrine. 
Estates  must  be  speedily  closed,  creditors 
must  know  their  rights,  the  bankrupt  must 
be  free  as  soon  as  possible  to  become  an 
earning  entity  again.  Strong  reasons,  too, 
must  be  shown  for  any  exception  to  this 
rule  of  cleavage.  I  cannot  find  that  any  ex- 
ist here."  The  referee's  idea  seems  to  be 
tbat,  while  a  claim  that  does  not  represent 
-31  L.R.A.(N.S.) 


a  fixed  sum  at  the  time  of  the  filing  of  the 
petition  may  thereafter  be  liquidated,  under 
subdivision  b  of  §  63,  no  acts  perfonned 
subsequently  to  the  filing  of  the  petition  can 
be  effectual  to  render  provable  debts  whiek 
were  not  '^absolutely  owing"  at  the  time  of 
the  filing  of  the  petition.  The  case  recog- 
nizes the  rule  that,  in  the  absence  of  a  for- 
feiture clause  in  the  lease,  rent  to  accrue  af- 
ter bankruptcy  is  not  provable,  which  rule 
seems  to  be  sustained  by  the  weight  of  au- 
thority. 

On  the  other  hand  in  Re  Caloris  Mfg.  Co. 
179  Fed.  722,  where  the  lessee  had  stipulated 
in  the  lease  that,  in  case  of  default  and  a 
reletting  of  the  premises,  he  should  become 
liable  for  any  resulting  deficiency,  and  the 
premises  had  been  relet  for  a  sum  less  than 
that  called  for  in  the  bankrupt's  lease,  it 
was  held  that  the  lessor's  claim  for  the  de- 
ficiency for  the  entire  term,  while  not  a  fixed 
liability,  absolutely  owing,  and  therefore  not 
provable  under  §  63a,  clause  1,  became 
provable  as  a  claim  founded  upon  a  con- 
tract expressed  or  implied,  under  §  63a, 
clause  4,  by  reason  of  it  having  been  liqui- 
dated within  a  year.  Probably,  the  eourt 
regarded  the  liquidation  as  having  been  ef- 
fected by  a  reletting  of  the  premises  for  the 
remainder  of  the  term.  Tnis  decision  re- 
verses that  of  the  referee  who  followed  the 
decision  of  the  district  court  in  Re  Roth, 
174  Fed.  64,  which  is  affirmed  in  Re  Roth. 

Covenant   accelerating  future   rent. 

-^generally. 
In  the  case  of  Re  Pittsburg  Drug  Co.  164 
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«,725;  Re  May,  7  Ben.  238,  9  Nat.  Bankr. 
Re^.  419,  Fed.  Cas.  No.  9,325;  and  Bailey 
V.  Loeb,  2  Woods,  578,  11  Nat.  Bankr.  Reg. 
271,  Fed.  Cas.  No.  739,  were  cases  under 
the  act  of  1867.  Rosier  v.  Kuhn,  8  Watts 
&,  8.  183,  was  under  the  act  of  1841. 

The  authorities  are  not  entirely  in  ac- 
cord  upon  the  question  whether  a  lease  con- 
taining the  usual  provisions  is  terminated 
by  bankruptcy.  In  some  cases  it  has  been 
held  that  bankruptcy  destroys  the  relation 
of  landlord  and  tenant,  and  practically  an- 
nuls the  lease.  In  Re  Jefferson  and  Re 
Hays,  F.  ft  W.  Co.  supra.  See  also  Bray 
V.  Cobb  (D.  C.)  100  Fed.  270,  reversed  in 
Cobb  V,  Overman,  64  L.R.A.  369,  48  C.  C.  A. 
223,  109  Fed.  65.  In  other  cases  it  is  held 
that  bankruptcy  does  not  sever  such  rela- 


tion, that  the  tenant  remains  liable,  and 
that  the  obligation  to  pay  rent  is  not  dis- 
charged as  to  the  future,  unless  the  trustee 
elect  to  retain  the  lease  as  an  asset.  Wat- 
son V.  Merrill,  supra;  Re  Hinckel  Brewing 
Co.  (D.  C.)  123  Fed.  942.  See  also  Re  Ells 
(D.  C.)  98  Fed.  968. 

In  our  opinion  the  latter  view  is  the  cor- 
rect one.  We  think  the  early  law,  as  stated 
in  Ex  parte  Houghton,  supra,  is  the  law 
under  the  present  bankruptcy  statute,  ap- 
plicable in  the  case  of  leases  having  the 
usual  covenants  and  conditions.  In  that 
case  the  court  said:  ''The  earlier  law  of 
England,  which  we  have  adopted  in  this 
country,  was  that  the  assignees  of  a  bank- 
rupt have  a  reasonable  time  to  elect  wheth- 
er they  will  assume  a  lease  whicb  they  find 


Fed.  482,  20  Am.  Bankr.  Rep.  227,  the 
lease  provided  that  in  case  default  should 
be  made  in  the  payment  of  any  instalment 
of  rent,  or  in  case  bankruptcy  proceedings 
should  be  begun  against  the  lessee,  the  en- 
tire balance  of  the  term  of  the  lease  should 
thereupon  become  due  and  payable,  and  that 
a  landlord's  warrant  might  be  issued  forth- 
with on  the  lease.  In  this  case  the  question 
was  presented  whether  a  landlord  could 
claim  one  year's  rent  as  a  priority  claim, 
by  virtue  of  the  Pennsylvania  statute  giving 
the  landlord  a  lien  for  one  year's  rent,  and 
could  also  claim  the  rent  for  the  balance 
of  the  term  as  an  unsecured  creditor.  In 
determining  the  latter  phase  of  the  question, 
the  court  had  also  to  determine  whether 
the  clause  referred  to  rendered  rent  which 
would  fall  due  after  the  filing  of  the  peti- 
tion a  fixed  sum,  absolutely  owing.  The 
court  held  that  by  the  express  terms  of  the 
contract,  the  entire  rent  for  the  term  had  be- 
come due,  and  had  become  a  fixed  liability, 
absolutely  owing  at  the  time  of  the  filing 
of  the  petition,  and  that  the-  landlord's 
claim  to  an  amount  not  exceeding  one  year's 
rent  was  entitled  to  priority,  the  remainder 
to  be  proved  as  an  unsecured  debt.  It  will 
be  noticed  that  this  case  is  distinguished  in 
the  opinion  of  the  Roth  Cask,  it  being 
shown  thereby  that  the  fact  which  renders 
the  claim  fixed  liability  in  Re  Pittsbur;^ 
Drug  Co.  is  absent  from  the  Rorii  Cask,  and 
is  substituted  therefor  a  fact  which  prevents 
the  claim  from  being  a  fixed  liability,  that 
is,  the  stipulation  that  the  lessee  should  be 
liable  for  the  deficiency. 

The  Case  of  Re  Goldstein  (referee,  W.  D. 
Pa.)  2  Am.  Bankr.  Rep.  603,  involved  a 
landlord's  right  to  priority  under  the  Penn- 
sylvania statute.  The  lease,  which  was  for  a 
definite  term,  contained  a  provision  that  if 
the  lessee  should  become  bankrupt  during 
the  term;  the  whole  rent  for  the  unexpired 
term  should  at  once  become  due,  and  col- 
lectable. The  referee  held  that  the  whole 
smount  for  the  unexpired  term  became  due 
at  the  date  of  adjudication  of  the  lessee  in 
bankruptcy,  but' that  the  priority  was  lim- 
ited to  the  amount  representing  one  year's 
rent.  The  right  of  the  landlord  to  prove  a 
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claim  as  a  general  creditor  for  rent  that 
might  have  accrued  after  such  year,  but  for 
the  acceleration  due  to  the  forfeiture  clause, 
seems  not  to  have  been  considered. 

Attention  is  also  directed  to  Re  Rhoads, 
2  N.  B.  N.  Rep.  179,  holding  that  where 
the  lease  contained  a  covenant  by  the  lessee 
not  to  assign  the  same  voluntarily  or  in- 
voluntarily, by  judicial  proceedings  or  oth>> 
erwise,  without  the  lessor's  consent,  under 
penalty  of  instant  forfeiture  of  the  lease  and 
of  a  specified  sum  as  additional  rent,  and 
the  lessee  became  bankrupt,  the  amount  so 
specified  was  not  provable,  as  it  was  for  a 
penalty,  and  not  for  liquidated  damages, 
and  was  not  due  or  owing  at  the  time  of  the 
filing  of  the  petition.  The  referee  stated 
that  the  remedies  of  the  landlord  on  such 
covenant  were  not  affected  by  bankruptcy 
proceedings. 

See  also  Atkins  v.  Wilcox,  53  L.R.A.  118, 
44  C.  C.  A.  626,  105  Fed.  596,  5  Am.  Bankr. 
Rep.  313,  holding  that  a  petition  for  bank- 
ruptcy filed  by  a  tenant  at  a  time  when  he 
was  not  in  default  in  the  payment  of  rent 
notes  did  not  mature  the  notes  for  the  re- 
mainder of  the  term,  so  as  to  give  the  land- 
lord a  lien  on  the  bankrupt's  assets  for  their 
amount,  under  a  provision  in  the  contract 
that,  upon  failure  to  pay  rent  punctually, 
the  rent  for  the  unexpired  term  should  at 
once  become  due  and  exigible. 

— effect  of  surrender  of  premises,  or  exer- 
cise of  reserved  right  of  re-entry. 

In  Lamson  Consol,  Store  Service  v.  Bow- 
land,  52  C.  C.  A.  335,  114  Fed.  639,  it  ap- 
peared that  a  lease  of  a  store  service  ap- 
paratus at  a  specified  annual  rate  provided 
that  if  any  instalment  of  rent  should  remain 
unpaid  for  sixty  days,  the  rental  for  the 
entire  term  should  at  once  become  due,  and 
that  in  case  of  "a  breach  of  any  of  the 
covenants  or  agreements  to  be  observed  on 
the  part  of  the  lessee,  or  attached  by  process 
of  law,  by  proceedings  in  bankruptcy"  or 
otherwise,  the  lessor  might  enter,  take  pos- 
session, and  thereby  ''aetermine  all  right 
and  interest  the  said  lessee  may  have  in 
such  system."    It  was  further  provided  that 
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in  his  possession;  and  if  they  do  not  take 
it,  the  bankrupt  retains  the  term  on  pre- 
cisely the  same  footing  as  before,  with  the 
right  to  occupy,  and  the  obligation  to  pay 
rent.  If  they  do  take  it,  he  is  released,  as 
in  all  other  cases  of  valid  assignment,  from 
all  liability,  excepting  on  his  covenants; 
and  from  these  he  is  not  discharged  in  any 
event." 

This  reasoning  leads  by  another  course 
to  the  same  conclusion  already  reached.  If 
the  lessee  remain  liable  upon  the  lease  aft- 
er his  bankruptcy,  in  cases  where  it  is  not 
assumed  by  the  trustee,  it  necessarily  fol- 
lows that  his  estate  is  not  liable  thereon. 
With  a  few  exceptions,  not  applicable  here, 
that  which  is  not  dischargeable  in  bank- 
ruptcy is  not  provable  in  bankruptcy. 


The  claim  in  this  case  was  regarded  ia 
the  report  of  the  referee  as  a  demand  fur 
instalments  of  rent  falling  due  according  to 
the  terms  of  the  lease  subsequent  to  the 
time  of  filing  the  petition  in  bankrupier, 
and  the  question  considered  in  such  report 
was  whether  demands  of  that  character  axe 
provable  in  bankruptcy.  So  the  claim  wis 
assumed  to  be  of  that  character  by  the  dis- 
trict judge,  and  was  ordered  expunged  up- 
on that  assumption.  Regarding,  then,  tbe 
claim  as  one  for  unaccrued  rent,  it  is  clear, 
upon  the  principles  already  examined,  that 
it  was  not  provable  against  the  bankrupt 
estate,  luder  the  first  clause  of  §  Il3a  of 
the  bankruptcy  act. 

But,  while  there  may  be  a  qoestkn 
whether  the  demand  as  covering  the  period 


no  removal  of  the  system  bv  the  lessor  dur- 
ing the  term  "on  account  oi  any  determina- 
tion of  the  lessee's  tenancy,  or  an  account  of 
any  default  by  the  lessee,  shall  constitute  a 
surrender  of  this  lease."  A  petition  in 
bankruptcy  was  filed  against  the  lessee  on 
the  day  before  an  ins^lment  of  rent  fell 
due,  and  such  instalment  not  having  been 
paid  in  full,  the  lessor  subsequently  took 
possession.  All  previous  instalments  had 
been  duly  paid.  The  lessor  filed  a  claim  for 
the  entire  remainder  of  the  term  of  the 
lease,  claiming  that  the  failure  to  pay  the 
instalment  which  fell  due  the  day  following 
the  filing  of  the  petition  precipitated  the 
maturity  of  the  entire  rental  to  the  end  of 
the  lease.  In  rejecting  the  claim,  the  court, 
after  asking,  ''What  are  the  rights  of  the 
lessor  of  this  store  service  apparatus  in  re- 
spect to  the  rents  which  haa  not  accrued 
when  the  petition  in  bankruptcy  was  filed?" 
said:  ''The  lessor  has  reserved  the  right  to 
resume  possession  in  quite  a  number  of 
contingencies,  the  effect  of  which  the  con- 
tract declares  shall  be  to  'determine  all 
right  and  interest  the  said  lessee  may  have 
in  said  system.'  Without  more,  it  cannot 
be  that  the  lessee  shall  be  liable  for  the 
future  rents,  when  the  effect  of  the  act  of 
the  lessor  has  been  to  determine  all  of  his 
right  and  interest  in  the  subject  of  the 
lease.  Forfeitures  are  never  favored,  and 
when  it  is  claimed  that  the  lessor  of  prop- 
erty may  resume  possession  of  the  subject- 
matter  of  the  lease,  and  continue  to  hold  the 
lessee  liable  for  future  rents,  although  de- 
prived of  the  use  and  enjoyment  of  the 
thing  leased,  the  terms  of  the  bond  must  be 
exceedingly  plain.  Liability  under  such  cir- 
cumstances for  future  rents  would  be  in  the 
nature  of  a  penalty,  and  the  covenant  by 
which  the  lessor  may  have  both  the  use  of 
the  thing  rented,  and  the  compensation 
which  the  lessee  was  to  pay  for  its  use,  must 
be  so  specific  as  that  no  other  reasonable  in- 
terpretation can  be  placed  upon  it.  .  .  . 
We  have  heretofore  set  out  the  clause  of  the 
lease  upon  which  the  lessor's  right  to  re- 
sume possession  and  exact  future  rents  al- 
so must  rest.  The  contention  is  that  un- 
der the  provision  quoted  the  lessor  may  re- 
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sume  possession  of  the  leased  property  up- 
on the  happening  of  any  one  of  the  coo- 
tingencies  mentioned,  without  the  surrea- 
der  of  the  lease  as  a  consequence.  The  cata- 
logue of  contingencies  authorizing  a  resump- 
tion of  possession  and  a  removal  of  the 
leased  mechanism  is  followed  by  a  declara- 
tion as  to  the  effect  of  the  lessor's  act,  in 
these  words:  'And  therebv  determine  all 
right  and  interest  the  said  lessee  may  have 
in  said  system.'  The  necessary  oonsequeore 
of  a  determination  of  the  lessee's  right  anii 
interest  at  the  election  of  the  landlord  must 
be  to  put  an  end  to  the  lessee's  liability  for 
future  rents,  in  the  absence  of  some  specific 
agreement  otherwise.  That  this  was  the  is- 
tention  of  the  parties  seems  very  plain  froa 
the  last  sentence  of  the  clause,  which  pro- 
vides that  'no  removal  of  said  system  made 
by  the  lessor  ...  on  account  of  any  de- 
termination of  the  lessee's  tenancy,  or  on 
account  of  any  default  by  the  lesnee,  shall 
constitute  a  surrender  of  this  lease.'  It 
is  plain,  then,  that  if  the  lessor  has  resumed 
possession  and  removed  the  system  for  any 
reason  other  than  the  termination  of  the 
lessee's  tenancy,'  or  some  'default  by  tbe 
lessee,'  the  effect  must  be  the  usual  and 
legal  consequence  of  a  resumption  of  pos- 
session by  a  lessor,  the  determination  of  the 
lease.  The  reference  to  a  removal  'on  account 
of  any  determination  of  the  lessee's  tenancy' 
refers  to  the  seventh  paragraph  of  the  lease, 
providing  for  notice  to  the  lessor  'of  any 
determination  of  the  lessee's  tenancy  in  said 
store,  so  that  the  lessor  may  have  the  right 
to  remove  said  system,  if  necessary,  with- 
out hindrance  on  the  part  of  the  landlord.' 
The  only  other  case,  then,  in  which  a  r^ 
moval  by  the  lessor  of  the  system  is  not  to 
constitute  a  surrender  of  the  lease,  is  whea 
the  possession  has  been  recovered  in  conse- 
quence of  some  'default  by  the  lessee.*  Oa 
what  authority  has  the  lessor  taken  pos- 
session of  the  leased  store  service?  That 
the  lessor  did  take  possession  about  the  date 
of  the  adjudication  in  bankruptcy  is  report- 
ed by  the  referee.  But  on  what  ground  is 
this  justified?  Unless  the  appellant  can 
show  that  this  conceded  possession  was  tak- 
en upon  some  ground  which  kept  the  h 
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prior  to  the  re-entry  by  the  lessor  might 
not  be  considered  a  claim  for  rent  as  such, 
it  is  clear  that  the  demand  for  the  differ- 
ence between  the  rent  reserved  and  the  rent 
stipulated  in  the  new  lease  is  not  such  a  de- 
mand, but  is  based  upon  the  indemnity  pro- 
vision in  the  lease  shown  in  the  foregoing 
statement  of  facts. 

The  lease  in  the  present  ease  is  not  a 
lease  containing  the  usual  covenants  and 
conditions.  It  contains  unusual  provisions. 
As  we  have  seen,  it  expressly  provides  that 
in  case  the  lessee  is  declared  bankrupt,  the 
lease  shall  terminate,  and  the  lessor  shall 
have  the  right  to  re-enter.  Under  such  a  lease 
as  this,  the  trustee  could  not  adopt  the 
lease  against  the  lessor's  objection.  The  les- 
sor had  the  right  to  terminate  it,  and  did 


terminate  it,  by  re-entry.  And  when  he 
terminated  it,  the  obligation  of  the  bank- 
rupts as  lessees  terminated.  The  question 
in  this  case — at  least  with  respect  to  a 
large  part  of  the  claim — is  not,  in  its  es- 
sence, whether  rent  to  accrue  in  the  future 
is  provable  against  a  bankrupt  estate,  but 
whether  a  claim  founded  upon  an  agree- 
ment to  indemnify  a  landlord  for  loss  of 
rents  following  bankruptcy  is  provable. 

Undoubtedly,  the  parties  to  a  lease  may 
agree  that  bankruptcy  shall  terminate  it, 
and  that,  upon  such  termination,  all  future 
instalments  of  rent  shall  at  once  become  due 
and  payable.  In  such  a  case,  the  instal- 
ments may  be  regarded  as  consolidated  by  the 
contract,  or,  perhaps,  as  falling  due  by  way 
of  penalty.     Not  improbably  claims  based 


alive,  the  appeal  must  fail.     It  was  stated 
at  the  bar,  and  in  the  printed  brief  of  coun- 
sel,  that   'the   Lamson   Consolidated   Store 
Service   Company,   in   accordance   with    its 
custom  in  case  of  bankruptcy,  removed  its 
system  from  the  store  of  the  bankrupt  as 
a  protection  to  its  6wn  business,  and  to  pre- 
vent such  system  from  falling  into  the  hands 
of  persons  unauthorized  to  use  the  same.' 
An  adjudication  of  bankruptcy  against  the 
lessee  would  seem  to  justify  the  lessor  in  re- 
covering possession.     But  the  result  would 
be  the  surrender  of  the  lease.   Thereafter  no 
right  to  exact  future  rents  would  remain." 
In    Wilson    v.    Pennsylvania    Trust    Co. 
(third  circuit)    52  C.  C.  A.  374,  114  Fed. 
742,    8   Am.    Bankr.   Rep.    169,   the   lessee 
was   adjudged   bankrupt   on   January   4th, 
1901,   and  within  a  year  from  the  begin- 
ning of  the  term  of  his  lease,  which  was  for 
five  years,  and  which  provided  that  if  he 
should  become  a  bankrupt,  the  whole  rent 
for  the  whole  term  should  be  taken  to  be 
due  and  payable  forthwith.    At  the  time  of 
the  adjudication,  the  bankrupt  was  in  de- 
fault   for    three    months'    rent,    beginning 
October  1st  in  1900.     The  trustee  notified 
the  landlord  that  the  lease  would  be  sur- 
rendered on  February  28th,   1901,  but  he 
refused  to  accept  the  surrender,  and  filed 
a  claim  for  one  year's  rent  as  a  preferred 
claim     under     the     Pennsylvania     statute. 
Afterwards,    under    an    amicable    arrange- 
ment, the  premises  were  occupied  by  a  third 
person   until  October   1st,   1901.     On   that 
date  the  lessor  accepted  the  surrender   of 
the  premises.    The  court  allowed  the  lessor, 
as  a  preferred  debt,  the  sum  of  $300  for 
three  months'  rent,  due  and  payable  when 
the  petition  in  bankruptcy  was  filed,  and 
the  further  sum  of  $200  as  compensation, 
at  the   legal   rate,  for   the  period   of  two 
months  during  which  the  trustee  in  bank- 
ruptcy had  occupied  the  premises.    The  re- 
mainder of  the  claim  was  disallowed.    That 
the  court  regarded  the  right  of  the  lessor 
to  prove,  as  a  general  creditor,  a  claim  for 
rent  of  the  whole  unexpired  term  as  hav- 
ing been  waived,  is  indicated  by  the  follow- 
ing language:     "In  the  first  place,  under 
the  Pennsylvania  act  of  1836,  the  landlord 
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would  be  entitled  to  priority  of  payment 
out  of  the  proceeds  of  sale  of  the  tenant*s 
goods  upon  the  demised  premises,  to  tlie 
extent  of  one  year's  rent.  .  .  .  Second- 
ly, the  rent  for  the  entire  residue  of  the 
term  would  be  provable  as  an  unpreferred 
debt,  entitled  only  to  a  pro  rata  dividend, 
and  the  unexpired  portion  of  the  term 
would  become  an  asset  of  the  bankrupt':i 
estate,  to  be  disposed  of  by  the  trustee  in 
bankruptcy  for  the  benefit  of  the  estate. 
The  latter  result,  however,  this  claimant 
repudiated  altogether.  He  sought  a  par- 
tial and  one-sided  enforcement  of  the  stipu- 
lation. He  attempted  to  secure  a  prefer- 
ence for  one  year's  rent,  and  at  the  same 
time  retain  his  interest  as  landlord  un- 
impaired, in  the  residue  of  the  term.  He 
took  that  position  at  the  start,  and  held 
it  to  the  end.  His  proof  was  only  for  a 
single  year's  rent  as  a  preferred  debt,  and 
then,  at  the  expiration  oi  the  year,  he  took, 
and  has  since  maintained,  exclusive  posses* 
sion  of  the  leased  premises.  The  court  held 
— ^and  we  think  rightly — ^that  the  claimant 
could  not  split  up  the  term  in  that  way. 
The  contract  was  not  divisible.  If  the 
claimant  desired  to  avail  himself  of  the 
stipulation  as  to  bankruptcy,  for  the  pur- 
pose of  securing  a  preference  for  one  year's 
rent,  he  was  bound  to  conform  to  the  con- 
tract as  a  whole.  But  this  he  declined  to 
do.  We  are  therefore  of  opinion  that  the 
action  of  the  court  was  right."  Perhaps, 
it  should  be  added  that  the  lessor  was  held 
entitled  to  the  rent  paid  by  the  temporary 
tenant,  who  occupied  the  premises  until 
October  1st,  1901. 

The  foregoing  case  was  followed  in  Re 
Winfield  Mfg.  Co.  137  Fed.  984,  15  Am. 
Bankr.  Rep.  24,  which  involved  substan- 
tially similar  facts,  and  which  reiterated 
the  rule  upon  a  subsequent  appeal  in  140 
Fed.  185,  15  Am.  Bankr.  Rep.  257. 

And  in  Re  Cronson,  1  N.  B.  N.  474,  the 
lease  provided  for  a  specified  yearly  rental 
payable  monthly  on  the  first  day  of  each 
month,  and  provided  that  on  failure  to 
make  any  payments  when  due,  the  rent  for 
the  entire  term  should  become  due.  The 
May  rent  was  not  paid,  and  on  May  19th 
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upon  such  leases  are  provable  in  bankrupt- 
cy. Thus,  in  the  case  of  Re  Pittsburg  Drug 
Co.  (D.  C.)  164  Fed.  482,  where  a  lease 
provided  that  on  default  in  the  payment  of 
any  rent,  the  rent  for  the  entire  term  should 
at  once  become  due  and  payable,  it  was  held 
that,  on  the  bankruptcy  of  the  lessee  while 
in  default,  the  entire  rent  was  "a  fixed  lia- 
bility, absolutely  owing,"  and  provable 
against  the  bankrupt  estate.  But  the  cove- 
nant of  indenmity  in  the  present  lease  was 
of  a  very  different  nature.  It  called  for  the 
payment  of  no  fixed  and  certain  sum.  Its 
purpose  was  merely  to  guarantee  againet 
possible  loss. 

The  inquiry,  then,  is  as  to  the  status  of 
the  lessor's  demand  upon  this  indemnity 
covenant  at  the  time  when  the  petition  in 
bankruptcy  was  filed;  for  it  is  held  that 
that  is  the  time  when  the  provability  of 
claims  against  the  estate  of  a  bankrupt  is 
fixed.  Tlius,  in  the  case  of  Re  Pettingill  (D. 
C.)  137  Fed.  145,  it  was  said:  *'Under  that 
act  the  provability  of  a  claim  depends  upon 
its  status  at  the  time  the  petition  is  filed. 
If.  at  that  time,  the  claim  is  provable  with- 
in the  definition  of  §  63,  it  may  be  proved. 
...  If,  at  that  time,  it  does  not  fall 
within  that  definition,  but  does  so  at  some 
later  time,  it  cannot  be  proved.'' 

See  also  Swarts  v.  Fourth  Nat.  Bank,  54 
C.  C.  A.  387,  117  Fed.  5;  Re  Bingham  (D. 
C.)  94  Fed.  796;  Watson  v.  Merrill,  supra; 
Re  Adams  (D.  C.)  130  Fed.  381;  Re  Swift, 
60  C.  C.  A.  264,  112  Fed.  320. 

Now,  when  the  petition  was  filed,  the  first 
step  toward  declaring  the  lessee  bankrupt 
was  taken.  It  was  not  certain  that  bank- 
ruptcy would  follow;  but,  if  it  did  follow, 
the  lessor  would  have  the  right  to  re-enter 
and  terminate  the  lease.  Notwithstanding 
the  provision  that  the  lease  should  termi- 
nate in  case  the  lessees  should  be  declared 
bankrupt,  and  the  lessor  should  have  the 
riglit  to  re-enter,  the  lease  was  undoubtedly 
terminable  by  the  re-entry,  and  not  by  the 
bankruptcy.  Re  Ells  (D.  C.)  98  Fed.*  967. 
But  the  lessor  was  not  obliged  to  re-enter, 
and  whether  he  would  do  so  or  not  was 
manifestly  dependent  upon  uncertainties. 
Indeed,  looking  at  the  claim  as  it  existed 
either  at  the  time  of  the  petition  or  the  ad- 
judication, it  was  altogether  contingent  in 
its  nature: 

( 1 )  It  was  tmcertain,  as  just  pointed  out. 


whether  the  lessor  would  re-enter  and  ter- 
minate the  lease. 

(2)  In  case  the  lease  was  terminated,  it 
was  uncertain  whether  there  would  be  ar.v 
loss  in  rents.  If  the  rent  received  by  the 
landlord  from  the  new  tenant  equaled  or 
exceeded  that  stipulated  in  the  le&se^  there 
would  be  no  loss,  and,  consequently,  no  foun- 
dation for  any  claim  upon  the  indemnity 
covenant. 

The  case  of  Re  Ells  (D.  C.)  98  Fed.  967. 
already  referred  to,  is  in  point.  In  that 
case  the  lease  contained  a  provision  that 
the  landlord  might  re-enter  and  resume  pos- 
session if  the  bankrupt  should  be  ''de- 
clared bankrupt  or  insolvent  aceord- 
ing  to  law,"  and  the  lessee  covenanted 
that  in  case  of  such  termination  of  the 
lease,  he  would  '^^ndemnify  the  lessor 
against  all  loss  of  rent  or  other  payment! 
which  he  may  incur  by  reason  of  aueh  ter- 
mination during  the  .remainder  of  the 
term,"  and  the  landlord  re-entered  upon  the 
bankruptcy  of  the  tenant.  It  was  held  that 
the  claim,  of  the  landlord  for  the  difference 
between  the  present  letting  value  of  tbe 
premises  and  the  rent  reserved  for  tbe  re- 
mainder of  the  term  could  not  be  proved 
against  the  bankrupt  estate  of  the  lesKe. 
Judge  Lowell  said  (page  969) :  "The  con- 
tract was  one  of  indemnity  for  loss  of  rest 
and  other  payments,  and  would  be  broken 
only  after,  and  so  far  as,  rent  had  been  lost 
and  payments  had  been  made.  ...  At 
the  time  of  adjudication,  the  claim  in  this 
case  was  contingent,  first,  upon  tbe  deter- 
mination of  the  lease  by  the  lessor  for 
breach  of  the  covenant;  and,  second,  upon 
a  subsequent  loss  of  rent  by  the  lessor.  If 
the  lessor  permitted  the  lease  to  oontinae, 
or  if  the  rent  subsequently  obtained  bv  him 
equaled  or  exceeded  that  provided  in  the 
lease,  the  claim  would  not  arise.  .  .  . 
The  provisions  of  the  act  of  1898  ooneem- 
ing  the  proof  and  allowance  of  contingent 
claims  differ  materally  from  those  contained 
in  the  acts  of  1841  and  1867.  .  .  .  Even 
under  the  broad  provisions  of  the  act  of 
1867  above  referred  to,  it  was  held  that  a 
provision  in  a  lease  that  the  lessors  might 
re-enter  and  relet  the  premises  at  the  risk 
of  the  lessees,  who  should  remain  liable  for 
the  rent,  and  be  credited  with  the  sums  ac- 
tually realized,  did  not  give  rise  to  a  prov- 
able contingent  claim.  Ex  parte  Lake,  2  Low. 
Dec.  644,  Fed.  Cas.  No.  7,991.     The  provi- 


a  petition  in  voluntary  bankruptcy  was 
filed,  and  the  petitioner  adjudicated  a  bank- 
rupt. On  June  6th,  a  receiver  was  ap- 
pointed, who  retained  the  premises  until 
July  3d,  when  they  were  surrendered. 
There  is  some  ambiguitv  in  the  report  in 
respect  of  the  nature  and  form  of  the  claim, 
it  being  stated  "that  this  claim,  filed  with 
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the  referee,  claims  the  rent  (1),  as  a  pre- 
ferred claim,  and  ( 2 ) ,  also  the  rent  for  the 
entire  term  in  future."  The  referee  al- 
lowed, as  a  preferred  claim,  only  the  rent 
from  May  1st  to  June  6th,  and  also  tbe 
regular  rental  for  the  month  the  receiver 
had  posession,  stating  that  the  rent  so  ^x^ 
by  the  lease  was  reasonable.        L.  A.  W. 
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sion  above  quoted  of  the  lease  here  in  ques- 
tion, though  not  identical  with  that  in  £x 
parte  Lake,  yet  resembles  it  so  closely  as  to 
be  essentially  similar.  If  the  contingent 
claim  arising  in  Ex  parte  Lake  could  not 
be  proved  under  the  act  of  1867,  it  is  clear 
that  ike  contingent  claim  arising  in  this 
case  cannot  be  proved  under  the  act  of 
1898."  See  also  Re  Shaffer  (D.  C.)  124 
Fed.  IIL 

For  these  reasons,  we  are  satisfied  that 
the  claim  in  question,  as  based  upon  the  in- 
demnity covenant,  is  contingent,  and  not 
provable  against  the  bankrupt  estate  un- 
der the  first  clause  of  §  63a  of  the  bank- 
ruptcy act. 

But  this  does  not  dispose  of  all  of  the 
appellant's  contentions.  It  is  urged,  in  ef- 
fect, that  the  claim,  whether  regarded  as  a 
demand  for  rent  or  as  based  upon  \he  in- 
demnity provision,  is  "a  debt  founded  upon 
an  express  contract,"  and  provable  under 
the  fourth  clause  of  §  63a,  irrespective  of 
the  question  whether  it  is  of  such  charac- 
ter as  to  be  provable  under  the  first  clause. 

The  principal  cases  cited  in  support  of 
this  contention  are  Re  Smith  (D.  C.)  146 
Fed.  923,  and  Moch  v.  Market  Street  Nat. 
Bank,  47  C.  C.  A.  49,  107  Fed.  897,  which 
hold  that  the  liability  of  a  bankrupt  indor- 
ser  of  commercial  paper,  which  does  not  be- 
come absolute  until  after  the  filing  of  the 
petition,  is  a  debt  founded  upon  contract, 
within  §  63a  (4),  and  provable  against 
the  bankrupt  estate  after  it  becomes  fixed, 
within  the  time  allowed  for  proving  claims. 

It  is  not  necessary'  for  the  purposes  of 
tlie  present  case  that  we  should  go  so  far  as 
to  dispute  the  conclusions  reached  in  these 
decisions.  While  a  contract  of  indorsement 
is  contingent,  the  extent  of  the  liability  is 
at  all  times  ascertainable,  and  it  might  be 
that  such  a  contract  would  be  provable 
without  it  following  that  an  indemnity  con- 
tract covering  possible  loss  of  rents — both 
tlie  existence  and  extent  of  the  liability 
upon  which  are  uncertain  and  contingent — 
would  be  provable. 

The  present  bankruptcy  statute,  unlike, 
as  we  have  seen,  the  acts  of  1841  and  1867, 
does  not  provide  for  the  proof  of  contin- 
gent claims.  Taking  the  fourth  subdivision 
of  §  63a  as  being  independent  of  the  first 
'subdivision,  still  there  is  nothing  to  indi- 
cate that  it  was  intended  to  embrace  whol- 
ly contingent  demands.  Indeed,  it  is  only 
by  reading  §  63b — which  permits  the  liqui- 
dation of  unliquidated  demands — in  connec- 
tion with  said  fourth  clause  of  63a,  that 
any  ground  is  shown  for  contending  that 
a  claim  like  the  one  in  question  can  be 
proved.  But  this  construction  expands  the 
provisions  of  §  63a  by  those  of  63b,  and  it  is 
well  settled  that  such  a  construction  cannot 
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be  adopted.  Section  63b  adds  nothing  to 
the  class  of  debts  provided  under  63a.  It 
merely  permits  the  liquidation  of  an  un- 
liquidated claim  provable  under  the  latter 
provision.  In  Dunbar  v.  Dunbar,  190  U.  S. 
340,  47  L.  ed.  1084,  23  Sup.  Ct.  Rep.  767, 
the  Supreme  Court* of  the  United  States 
said:  "Secticm  63a  provides  for  debts 
which  may  be  proved,  which,  among  others, 
are:  (1)  'A  fixed  liability,  as  evidenced 
by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing 
of  the  petition  against  him,  whether  then 
payable  or  not,  with  any  interest  thereon 
which  would  have  been  recoverable  at  that 
date,  or  with  a  rebate  of  interest  on  such 
as  were  not  then  payable  and  did  not  bear 
interest;'  (4)  'founded  upon  an  open  ac- 
count, or  upon  a  contract  express  or  im- 
plied.' In  §  63b  provision  is  made  for  un- 
liquidated claims  against  the  bankrupt, 
which  may  be  liquidated  upon  application 
to  the  eourt  in  such  manner  as  it  shall  di- 
rect, and  may  thereafter  be  proved  and  al- 
lowed against  his  estate.  This  paragraph  b, 
however,  adds  nothing  to  the  class  of  debts 
which  might  be  proved  under  paragraph  a 
of  the  same  section.  Its  purpose  is  to  per- 
mit an  unliquidated  claim  coming  within 
the  provisions  of  §  63a,  to  be  liquidated  as 
the  court  should  direct.  We  do  not  think 
that  by  the  use  of  the  language  in  §  63a  it 
was  intended  to  permit  proof  of  contingent 
debts  or  liabilities  or  demands  the  valua- 
tion or  estimation  of  which  it  was  sub- 
stantially impossible  to  prove." 

In  Dunbar  v.  Dunbar,  supra,  the  case  of 
Moch  v.  Market  Street  Nat.  Bank,  supra, 
was  distinguished. 

But,  while  it  is  not  necessary,  in  order 
to  reach  a  decision  in  this  case,  to  deter- 
mine w^hether  63a  (4)  is  subject  to  the  lim- 
itation contained  in  63a  (1), — that  debta 
to  be  provable  must  be  absolutely  owing 
at  the  time  of  filing  the  petition, — ^we  think 
it  the  better  view  that  it  is  so  limied.  If 
it  is  not  so  limited,  the  limitations  in  the 
first  subdivision  are  practically  of  no  effect. 
All  claims  upon  instruments  in  writing  not 
provable  under  the  first  clause,  because  not 
absolutely  owing  at  the  time  of  the  petition, 
might  be  proved  as  claims  founded  upon  a 
"contract  express  or  implied"  under  the 
fourth  clause,  if  no  limitations  are  attached 
to  the  latter.  We  cannot  regard  this  inter- 
pretation as  tenable.  We  think  that  the 
different  clauses  of  63a  should  not  be  con- 
sidered as  independent,  but  should  be  read 
together,  and  that  the  said  limitation  in 
the  first  clause  should  be  considered  as  re- 
peated in  the  fourth  clause.  This  interpre- 
tation of  the  section  is  supported  by  au- 
thority. Thus,  Re  Swift,  60  C.  C.  A.  270, 
112  Fed.  SI  6,  already  referred  to,  the  cir- 
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cuit  court  of  appeals  for  the  first  circuit 
said:  ''That  part  of  the  present  bankrupt- 
cy act  which  describes  what  debts  may  be 
proved  does  not  repeat  at  all  points  the 
words  'owing  at  the  time  of  the  filing  of 
the  petition/  but  it  is  impossible  to  con- 
sider it  other  than  as 'though  it  did  thus 
repeat  them."  And  in  Re  Adams  (D.  C.) 
130  Fed.  381,  the  court  said :  "But  a  cred- 
itor cannot  prove  for  an  indebtedness  aris- 
ing between  the  filing  of  the  involuntary  pe- 
tition and  adjudication.  This  appears  from 
the  analogy  of  §  63a  (1),  (2),  (3),  and 
(5),  as  applied  to  the  interpretation  of 
clause  (4).  .  .  .  In  clauses  (1)  and 
(4),  for  example,  the  limit  of  time  must 
be  the  same,  inasmuch  as  clause  (4)  in- 
cludes clause  (1),  and  if  clause  (4)  were 
less  limited  in  point  of  time,  the  limit  im- 
posed upon  clause  (1)  would  become  nuga- 
tory.** 

For  these  reasons,  we  think  that  the 
claim  of  the  appellant,  whether  regarded  as 
one  for  unaccrued  rent  or  for  indemnity  for 
loss  of  rent,  was  not  provable  against  the 
bankrupt  estate  under  either  §  63a  (1)  or 
63a  (4),  and  was  properly  expunged  by  the 
District  Court. 

The  order  of  the  District  Court  is  af- 
firmed, with  costs. 


TENNESSEE  SUPREME  COURT. 

STONEGA  COKE  ft  COAL  COMPANY, 

Appt., 
v. 

SOUTHERN   STEEL  COMPANY. 
(—  Tenn.  — ,  131  S.  W.  988.) 

> 

Corporation  ^  domestication  —  amend- 
ment off  law. 

1.  An  amendment  to  a  statute  prescribing 
certain  conditions  upon  which  foreign  cor- 
porations may  do  business  in  the  state,  and 
declaring  that  upon  compliance  with  such 
conditions  the  corporation  shall  be  to  all  in- 


tents and  purposes  a  domestic  eorporatioo. 
whicn  merely  changes  the  oonditiona  for  do 
ing  business,  and  subjects  such  corporation* 
to  the  jurisdiction  of  the  local  courts,  do-« 
not  prevent  compliance  with  the  statuti* 
from  efl'ecting  the  domestication  of  the  cor- 
poration, by  omitting  the  provision  therefor. 

Statute  -*-  title  —  adopting  corporation. 

2.  A  provision  that  foreign  corporationj* 
may  become  incorporated  in  the  atate  bj 
complying  with  the  provisions  of  the  stat- 
ute is  covered  by  a  title  "An  Act  to  Declare 
the  Terms  on  Which  Certain  Foreign  Cor- 
porations May  Carry  on  Their  Buaineas.' 
and  also  by  one  "An  Act  to  Amend  SncK 
Act,"  so  as  to  make  its  provisions  apply 
to   all   corporations. 

Corporation  —  domestication  —  relief 
from  attachment. 

3.  The  legislature  may  provide  for  the 
domestication  -  of  foreign  corporations  seek- 
ing to  do  business  within  the  state,  so  that 
their  property  shall  no  longer  be  attach- 
able as  that  of  nonresidents. 

Attachment  —  foreign  domesticated  oor^ 
poration. 

4.  Attachment  against  the  property  of  % 
foreign  corporation  as  that  of  a  nonreei- 
dent  will  not  lie  where  it  is  doing  businf» 
within  the  state,  and  has  compile  with  thf 
terms  of  a  statute  which  provides  that  up- 
on such  compliance  it  shall  be  to  all  intents 
and  purposes  a  domestic  corporation. 

Appeal  —  question  not  consldeev^  be- 
low. 

5.  The  appellate  court  cannot  adjudicate 
the  question  of  liability  of  a  surety  on  a  re- 
plevin bond  given  to  regain  possession  of 
attached  property,  upon  appeal  from  a 
judgment  setting  aside  the  attachment 
where  the  amount  of  his  liability  waa  left 
undetermined  by  the  trial  court,  and  no 
judgment  was  entered  upon  the  question  of 
such  liability. 

(November  26,  1910.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Hamilton  Covb- 
ty  dismissing  a  bill  for  an  attachment 
against  defendant  to  recover  an  indebtedness 


Note.  —  Liability  of  foreign  corporation 
tthich  has  complied  with  conditions 
cf  doing  "business  in  state  to  attach- 
ment as  nonresident. 

The  question  whether  a  compliance  by 
foreign  corporations  with  the  conditions  of 
doing  business  in  another  state  will  exempt 
them  from  attachment  there  as  nonresidents 
depends  upon  the  construction  of  tlie  statu- 
tory provisions  regulating  attachments 
against  nonresidents.  Under  most  of  these 
acts  the  mere  compliance  with  such  condi- 
tions does  not  exempt  the  corporations  from 
attachment  as  nonresidents. 

Thus,  the  fact  that  a  foreign  corporation 
has  fully  complied  with  all  requirements 
for  doing  business  within  the  state  will  not 
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exempt  it  from  attachment  as  a  nonresi- 
dent, where  the  statute  merely  fixes  a  pen- 
alty in  case  of  failure  to  comply  with  the 
requirements,  but  confers  no  citizenship  up- 
on the  corporation.  Savage  v.  People's 
Bldg.  Loan  k  Sav.  Asso.  45  W.  Va.  275,  31 
S.  E.  991;  Quesenberry  v.  People's  Bldp. 
Loan  ft  Sav.  Asso.  44  W.  Va.  512,  30  S.  E. 
73;  Cowardin  v.  Universal  L.  Ins.  Co.  32 
Gratt.  445. 

And  a  foreign  corporation  may  be  sued 
as  a  nonresidftit  although  organized  solely 
for  the  purpose  of  doing  business  in  the 
state  where  suit  is  brought,  and  although 
its  officers  are  continuously  located  there, 
the  only  provision  relating  to  foreign  cor- 
porations being  a  provision  for  service  on 
their  officers,  or  if  they  cannot  be  found,  by 
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alleged  to  be  due  on  an  open  account,  and 
•awjtrding  complainant  a  less  amount  than 
claimed.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bullitt  &  Kelly  and  A.  W. 
Oalnes,  for  appellant: 

A  nonresident  corporation  is  subject  to 
attaehment. 

Union  Bank  ▼.  United  States  Bank,  4 
Humph.  369;  Hadley  ▼.  Freedman's  Sav.  & 
T.  Co.  2  Tenn.  Ch.  126;  Cowardin  v.  Uni- 
versal L.  Ins.  Co.  32  Gratt.  445;  South 
Carolina  R.  Co.  v.  People's  Sav.  Inst.  64 
Ga.  30;  Hodgson  v.  Southern  Bldg.  &  L. 
As8o.  91  Md.  439,  46  Atl.  971;  Illinois 
Bldg.  &  L.  Asso.  V.  Walker  (Tenn.)  42.  S. 
VV.  191;  Seal  v.  Toby  Valley  Supply  Co. 
13  Pa.  Co.  Ct.  273;  Zucker  v.  Froment,  6' 


Pa.  Dist.  R.  579;  Pain's  Pryo-Spectacle  Co. 
V.  Lincoln  Park  k  S.  B.  Co.  19  Pa.  Co.  Ct. 
21;  Diener  v.  Wopsononock  Hotel  Co.  23 
Pa.  Co.  Ct.  376;  Pierce  v.  McLaughlin  Elec- 
tric Co.  28  W.  N.  C.  311;  Pierce  v.  Cromp- 
ton,  13  R.  I.  312;  Rece  v.  Newport  News 
&  M.  Valley  Co.  32  W.  Va.  164,  3  L.R.A. 
572,  9  S.  £.  212;  Quesenberry  ▼.  People's 
Bldg.  Loan  k  Sav.  Asso.  44  W.  Va.  512,  30 
S.  E.  73;  Savage  v.  People's  Bldg.  Loan  k 
Sav.  Asso.  45  W.  Va.  275,  31  S.  E.  991; 
Hammond  Beef  k  Provision  Co.  ▼.  Best,  9L 
Me.  431,  42  L.R.A.  528,  40  Atl.  338;  Boyer 
V.  Northern  P.  R.  Co.  8  Idaho,  74,  70  L.R.A. 
691,  66  Pac.  826;  Goodloe  v.  Tennessee  Coal, 
I.  k  R.  Co.  117  Fed.  348;  Re  Peter  Schoen- 
hofen  Brewing  Co.  8  Pa.  Super.  Ct.  141; 
Bigalow  Fruit  Co.  t.  Armour  Car  Lines,  74 


leaving  notice  at  its  place  of  business. 
Barbour  v.  Paige  Hotel  Co.  2  App.  D.  C. 
174. 

And  foreign  corporations  doing  business 
within  the  state  and  exercising  their  cor- 
porate functions  there  are  included  in  the 
words  "person"  and  "debtor"  used  in  the 
act  providing  for  attachment  of  nonresidents, 
and  are  liable  to  attachment  as  nonresi- 
dents. Mineral  Point  R.  Co.  v.  Keep,  22 
111.  9,  74  Am.  Dec  124;  Voss  v.  Evans 
Marble  Co.  101  111.  App.  373. 

Under  the  Georgia  statute  providing  that 
"attachments  may  isisue  against  corpora- 
tions not  incorporated  by  the  laws  of  this 
state,  who  are  transacting  business  within 
the  state,"  an  affidavit  for  obtaining  an  at- 
tachment which  states  that  the  corporation 
in  transacting  business  within  the  state,  but 
is  not  incorporated  by  the  laws  thereof,  sets 
forth  a  sufficient  ground  for  an  attachment, 
without  stating  that  such  corporation  is  a 
nonresident  of  the  state.  Parramore  v.  Al- 
exander, 132  Ga.  642,  64  S.  E.  660. 

So,  where  a  statute  provides  that  "a 
writ  of  foreign  attachment  .  .  .  may 
be  issued  against  an^  foreign  corporation," 
it  is  held  that  a  foreign  corporation  may  be 
attached  notwithstanding  it  has  an  office 
and  place  of  business  within  the  state.  Beal 
V.  Toby  Valley  Supply  Co.  2  Pa.  Dist.  R. 
671;  Zucker  v.  Froment,  5  Pa.  Dist.  R.  579. 

And  it  is  liable  to  such  proceedings  al- 
though it  has  registered  in  the  state  and  is 
legally  entitled  to  and  does  conduct  busi- 
ness there.  Pierce  v.  McLaughlin  Electric 
Co.  28  W.  N.  C.  311;  Chase  v.  Ninth  Nat. 
Bank,  56  Pa.  355;  Diener  v.  Wopsononock 
Hotel  Co.  23  Pa.  Co.  Ct.  376;  Albright  v. 
United  Clay  Production  Co.  5  Penn.  (Del.) 
198,  62  Atl.  726. 

And  attachment  proceedings  against  a 
foreign  corporation  as  a  nonresident  may  be 
bad  under  this  act,  notwithstanding  an  act 
providing  for  service  of  summons  on  the 
resident  agents  of  foreign  corporations,  the 
plaintiff  having  a  right  to  proceed  in  either 
mode.  Pain's  Pyro-Spectacle  Co.  v.  Lin- 
coln Park  k  S.  B.  Co.  5  Pa.  Dist.  R.  474. 

So,  where  a  statute  allows  service  on  of- 
ficers of  foreign  corporations,  but  expressly 
31  L.R.A.(N.S.) 


provides  that  the  act  shall  not  prevent  or 
affect  the  issue  of  attachments  against  cor- 
porations ''as  now  or  hereafter  allowed  by 
law,*'  a  foreign  corporation  doing  business 
in  the  state  is  liable  to  attachment  as  a 
nonresident.  Hodgson  v.  Southern  Bldg. 
k  L.  Asso.  91  Md.  439,  46  Atl.  971. 

And  it  has  been  held  that  an  act  allow- 
ing a  foreign  corporation  to  extend  its 
railroad  into  a  city,  and  making  it  liable  to 
suits  in  the  courts  of  the  state,  does  not 
change  its  character  so  as  to  prevent  an  at- 
tachment against  it  as  a  nonresident,  the 
remedies  being  cumulative.  South  Caroli- 
na R.  Co.  V.  People's  Sav.  Inst.  64  Ga.  18. 

A  foreign  corporation  engaged  in  inter- 
state commerce  in  whole  or  in  part  within 
Ohio  is  not  entitled  to  the  privities  of  the 
act  of  that  state  providing  that  foreign 
corporations  which  comply  therewith  shall 
not  be  subject  to  attachment.  Bigalow 
Fruit  Co.  V.  Armour  Car  Lines,  74  Ohio  St. 
168,  78  N.  E.  267. 

And  a  mere  voluntary  compliance  with 
this  section  will  not  exempt  the  property 
of  such  corporation.     Ibid. 

In  New  Jersey,  however,  where  a  foreign 
corporation  owns  property  and  has  '  offices 
and  officers  in  the  state,  and  is  carryinig  on 
business  there  under  the  sanction  of  the 
legislature,  its  property  cannot  be  attached 
as  a  nonresident.  Phillipsburg  Bank  v. 
Lackawanna  R.  Co.  27  N.  J.  L.  206;  Gold- 
mark  V.  Magnolia  Metal  Co.  65  N.  J.  L.  341, 
47  Atl.  720. 

But  the  owning  of  property  and  transact- 
ing of  business  is  not  sufficient  to  exempt  it 
from  attachment  as  a  nonresident,  where  it 
has  not  complied  with  the  requirements  un- 
der wl)ich  corporations  are  authorized  to  do , 
business  in  the  state.  Goldmark  v.  Magnp-: 
lia  Metal  Co.  supra.  ■    -  ■■    \ 

A  foreign  corporation  which  is  allowed;  ito 
extend  its  railroad  through  a  state,  under, 
an  act  conferring  all  the  privileges  and  im- 
munities upon  it  which  it  had  granted  to  it 
in  the  state  of  its  incorporation,  is  not  li- 
able to  have  its  property  attached  on  the 
ground  that  it  is  a  nonresident.  Martin  v. 
Mobile  k  0.  R.  Co.  7  Bush,  116. 

Under   a   statute   providing   for    attach- 
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Ohio  St.  168,  78  N.  E.  267;  Albright  ▼. 
United  Clay  Production  Co.  5  Penn.  (Del.) 
198,  62  Atl.  726;  VoBs  v.  Evans  Marble 
Co.  101  111.  App.  373;  Shepard  &  M.  Lumber 
Co.  V.  Burleigh,  27  App.  Div.  99,  60  N.  Y, 
Supp.  136;  Shaw  v.  Quincy  Min.  Co.  146 
U.  S.  444,  36  L.  ed.  768,  12  Sup.  Ct  Rep. 
935;  Keystone  Driller  Co.  v.  Superior  Ct. 
138  Cal.  738,  72  Pac.  398;  StaflFord  v. 
American  Mills  Co.  13  R.  I.  310;  Hewitt  t. 
General  Electric  Co.  164  111.  420,  45  N.  £. 
725;  People  ex  rel.  Thurber- Why  land  Co. 
v;  Barker,  141  N.  Y.  118,  23  L.R.A.  96,  36 
N.  E.  1073;  German  F.  Ins.  Co.  v.  Francis, 
11  Wall.  210,  20  L.  ed.  77. 

There  is  no  express  repeal  or  amendment, 
because  thete  is  no  compliance  with  the  con- 
stitutional provision  that  "all  acts  which 
repeal,  revive,  or  amend  former  laws  shall 
recite  in  their  caption,  or  otherwise,  the 
title  or  substance  of  the  law  repealed,  re- 
vived, or  amended."     Const,  art.  2,  §  17. 

SUte  V.  Brown,  103  Tenn.  460,  63  S.  W. 
727;  Memphis  Street  R.  Co.  v.  State,  110 
Tenn.  698,  76  S.  W.  730. 

An  act  will  never  be  held  to  repeal  by 
implication  another  act,  unless  it  clearly 
appears  that  the  two  acts  cannot  stand 
together. 

Frazier  v.  East  Tennessee,  V.  &  G.  R.  Co. 
88  Tenn.  138,  12  S.  W.  637;  Buchanan  v. 
Robinson,  3  Baxt.  162;  Durham  v.  State,  89 
Tenn.  728,  18  S.  W.  74;  Fisher  v.  Baldridge, 
91  Tenn.  418,  19  S.  W.  227;  Burnett  v.  Ma- 
loney,  97  Tenn.  705,  34  L.R.A.  541,  37  S.  W. 
689;  Blaufield  v.  State,  103  Tenn.  600,  63 
S.  W.  1090;  McCampbell  v.  SUte,  116  Tenn. 
107^  03  S.  W.  100;  Carroll  v.  Griffith,  117 
Tenn.  605,  97  S.  W.  66;  Mobile  &  O.  R.  Co. 
v.  Thompson,  101  Tenn.  197,  47  S.  W.  151 ; 
1  Lewis's  Sutherland;  Stat.  Constr.  §  247; 
Zickler  v.  Union  Bank  &  T.  Co.  104  Tuim. 
277,  67  S.  W.  341;  North  British  &  M. 
Ins.  Co.  V.  Craig,  ;106  Tenn.  626,  62  S.  W. 
155. 

A  statute  giving  a  new  remedy  does  not 
tkk»  away  a  remedy  previously  existing. 


Fisher  v.  Baldridge,  supra;  1  Lewis's 
Sutherland,  Stat.  Constr.  §  260. 

A  statute  giving  a  mode  of  senrioe  on  a 
corporation  does  not  repeal  a  prior  stat- 
ute providing  for  a  different  mode. 

1  Lewis's  Sutherland,  Stat.  Constr.  p. 
499;  Lesser  Cotton  Co.  v.  Y&tes,  69  Ark. 
396,  63  S.  W.  997;  Congdon  v.  Butte 
Consol.  R.  Co.  17  Mont.  481,  43  Pac  629. 

The  statute  permitting  service  of  proeesp 
is  only  a  cumulative  remedy,  and  does  nol 
alter  the  attachment  laws. 

Taylor  v.  Badoux,  92  Tenn.  250,  21  8.  W. 
622 ;  South  Carolina  R.  Co.  v.  People's  Sav. 
mst.  supra. 

The  intention  of  the  legislature  is  no^ 
to  make  the  foreign  corporation  a  domestie 
corporation  for  any  purpose. 

United  States  Sav.  A,  L.  Co.  t.  Miller 
(Tenn.)  47  S.  W.  17;  Nichols  &  S.  Co.  ▼. 
Loyd,  111  Tenn.  146,  76  S.  W.  911;  Louis 
vilie  Property  Co.  v.  Nashville,  114  Tenn. 
213,  84  S.  W.  810;  1  Lewis's  Sutherland, 
Stat.  Constr.  f  237. 

Section  6  of  the  Acts  of  1891  is  uneoa- 
stitutional  and  void. 

Saunders  v.  Savage,  108  Tenn.  340,  67  & 
W.  471;  Franklin  Tump.  Co.  v.  Lon^  Dis 
tanoe  Tdeph.  &  Teleg.  Co.  118  Tenn.  92, 
99  S.  W.  373;  Const,  art.  2,  §  17;  Kymas 
V.  State,  87  Tenn.  109,  1  L.R.A.  497,  9  S.  W. 
372;  State  v.  Bradt,  103  Tenn.  584,  53  S. 
W.  942;  State  ex  rel.  Astor  v.  SchliU 
Brewing  Co.  104  Tenn.  726,  78  Am.  St.  Hep. 
941,  59  S.  W.  1033. 

A  corporation  resides  in  the  state  of  its 
creation,  and  cannot  migrate  from  it. 

Ohio  Life  Ins.  &  T.  Co.  v.  Merchants'  Ins. 
&  T.  Co.  11  Humph.  25,  53  Am.  Dec  742; 
Lane  v.  Bank  of  West  Tennessee,  9  Heisk. 
436;  North  British  ft  M.  Ins.  Co.  v.  Craig, 
106  Tenn.  630,  62  S.  W.  166;  Ex  parte 
Schollenberger,  96  U.  S.  377,  24  L.  ed.  854; 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Baltimore  &  O.  R.  Co.  ▼.  Koont^ 
104  U.  S.  11,  26  L.  ed.  644. 

A  corporation  does  not  cease  to  be  a 


ments  where  the  defendant  is  not  a  resident 
of  the  state,  and  also  where  the  defendant 
is  a  corporation  whose  chief  office  or  place 
of  business  is  out  of  the  state,  foreign  cor- 
porations having  their  chief  place  of  busi- 
ness within  the  state  cannot  be  sued  there 
as  nonresidents.  Farnsworth  v.  Terre- 
Haute,  A.  k  St.  L.  R.  Co.  29  Mo.  75;  St. 
Louis  v.  Wiggins  Ferry  Co.  40  Mo.  580. 

But  where  its  chief  office  or  place  of  busi- 
ness is  not  within  the  state,  although  some 
business  is  done  there,  such  corporations 
may  be  proceeded  against  as  nonresidents 
by  attachment.  Middough  v.  St.  Joseph  & 
D.  C.  R.  Co.  51  Mo.  520;  Robb  v.  Chicago 
&  A.  R.  Co.  47  Mo.  540. 

And  a  corporation  established  by  two 
states  as  a  united  corporation  is  not  liable 
31  L.R.A.(N.S.) 


to  attachment  in  one  of  the  states  as  a 
nonresident.  Sprague  v.  Hartford,  P.  &  F. 
R.  Co.  5  R.  I.  233. 

And  jurisdiction  by  attachment  and  pub- 
lication cannot  be  obtained  against  a  cor- 
poration which  was  originally  chartered  in 
a  foreign  state,  but  which  subsequently  ob- 
tained a  domestic  charter.  Bernhardt  v. 
Brown,  119  N.  C.  606,  36  L.R»A.  407,  27  a 
E.  162. 

In  Puerrung  v.  Carter-Crume  Co.  16  Ohio 
C.  C.  629,  an  act  providing  that  corpora- 
tions complying  with  the  provisions  of  the 
statutory  requirements  for  doing  business 
within  the  state  shall  not  be  subject  to 
attachment  on  the  ground  of  nonresidenes 
was  held  constitutional  and  valid. 

J.  T.  W. 
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dent  of  the  state  creating  it»  by  complying 
with  the  laws  of  another  state  permitting 
it  to  do  business,  etc 

Herryford  v.  iStna  Ins.  Co.  42  Mo.  148; 
Cook  T.  Hager,  3  Colo.  386;  Robinson  v. 
International  Life  Assur.  Soc.  62  Barb.  450 ; 
iState  V.  Delaware,  L.  &  W.  R.  Co.  30  N.  J. 
L.  473;  Goodlett  v.  Louisville  &  N.  R.  Co. 
122  U.  S.  301,  30  L.  ed.  1230,  7  Sup.  Ct.  Rep. 
1254. 

A  corporation  can  have  in  legal  con- 
templation but  one  place  of  residence  at  a 
time. 

Walcot  T.  Botfield,  Kay,  554;  Stout  t. 
Leonard,  37  N.  J.  L.  492;  Hanson  v.  Gra- 
ham, 82  Cal.  631,  7  L.R.A.  127,  23  Pac. 
56;  People  v.  Schoonmaker,  63  Barb.  51. 

The  execution  of  the  replevy  bond,  and 
the  delivery  of  the  attached  property  to  de- 
fendant, discharges  the  attachment,  and  ren- 
ders defendant  and  surety  on  the  bond 
liable  to  complainant. 

Naples,  Attachm.  §  762  and  cases  cited; 
1  Shinn,  Attachm.  §  304;  Boyd  v.  Bucking- 
ham, 10  Humph.  438;  Stephens  v.  Green 
County  Iron  Co.  11  Heisk.  71;  Smyth  v. 
Barbee,  0  Lea,  175;  Upton  v.  Philips,  11 
Heisk.  225;  Dale  v.  Heffner,  4  Baxt.  218; 
Bond  V.  Greenwald,  4  Heisk.  454;  Barry  v. 
Frayser,  10  Heisk.  206;  Ferguson  v.  Vance, 
3  Lea,  90;  Frankle  v.  Douglas,  1  Lea,  476; 
Jacobi  V.  Schloss,  7  Coldw.  385;  Cheatham 
V.  Galloway,  7  Heisk.  678 ;  Kuhn  v.  Spellacy, 
3  Lea,  278;  Cobbey,  Replev.  §§  1365,  1366; 
Ferguson  v.  Glidewell,  48  Ark.  195,  2  S. 
W.  711;  Inman  v.  Strattan,  4  Bush,  445; 
Fox  ▼.  Mackenzie,  1  N.  D.  298,  47  N.  W. 
386;  Scanlan  v.  O'Brien,  21  Minn.  434; 
Rachelman  ▼.  Skinner,  46  Minn.  196,  48 
N.  W.  776;  Morrison  v.  Alphin,  23  Ark. 
136;  Myers  ▼.  Smith,  29  Ohio  St.  120;  Aus- 
tin V.  Burget't,  10  Iowa,  302;  Hazelrigg  v. 
Donaldson,  2  Met.  (Ky.)  445;  Coleman  v. 
Bean,  3  Keyes,  94;  Dierolf  v.  Winterfield,  24 
Wis.  143;  Payne  v.  Snell,  3  Mo.  400;  Pad- 
dock V.  Matthews,  3  Mich.  16;  Kennedy  v. 
Morrison,  31  Tex.  220;  Endress  v.  Ent,  18 
Kan.  236;  Wharton  v.  Conger,  9  Smedes  & 
M.  610;  Wolf  ▼.  Cook,  40  Fed.  438;  New 
Haven  Lumber  Co.  y.  Raymond,  76  Iowa, 
225,  40  N.  W.  820;  Barry  v.  Foyles,  1  Pet. 
314,  7  L.  ed.  158;  Hill  v.  Harding,  93  111. 
80;  People  ex  rel.  Swan  v.  Cameron,  7  111. 
468;  McCombs  v.  Allen,  82  N.  Y.  117; 
Carpenter  v.  Turrell,  100  Mass.  450; 
McAllister  v.  Eichengreen,  34  Md.  54. 

Messrs.  Williams  A  Lancaster  and 
Chambliss  St  Chambllss,  for  appellee: 

One  state  may  make  a  corporation  of  an- 
other state,  as  there  organized  and  con- 
ducted, a  corporation  of  its  own,  qu<id  hoc 
property  within  its  jurisdiction. 

Young  v.  South  Tredegar  Iron  Co.  85 
Tenn.  197,  4  Am.  St.  Rep.  752,  2  S.  W.  202 ; 
31  L.R.A.(N.S.) 


Baltimore  &  0.  R.  Co.  v.  Harris,  12  Wall. 
82,  20  L.  ed.  358;  Ohio  &  M.  R.  Co.  v. 
Wheeler,  1  Black,  297,  17  L.  ed.  133;  1 
Morawetz,  Priv.  Corp.  §  513;  Doyle  v. 
Continental  Ins.  Co.  94  U.  S.  535,  24  L.  ed. 
148. 

When  a  foreign  corporation  becomes 
domiciled  in  the  domestic  state,  it  cannot 
be  treated  as  a  nonresident  within  the 
meaning  of  the  attachment  laws  of  that 
state. 

Thomp.  Corp.  §  8060;  Beale,  Foreign 
Corp.  §  76;  Murfree,  Foreign  Corp.  §  256; 
Farnsworth  v.  Terre-Haute,  A.  &  St.  L.  R. 
Co.  29  Mo.  75. 

Defendant,  by  making  the  replevy  bond, 
is  not  precluded  from  raising  the  question 
of  the  validity  of  the  attachment  proceed- 
ings by  plea  in  abatement. 

Dickinson  ▼.  Redmond,  3  Shannon,  Cas. 
620;  Chambers  v.  Haley,  Peck.  (Tenn.) 
159;  Pailhes  v.  Roux,  14  La.  83;  Love  v. 
Voorhies,  13  La.  Ann.  549;  Childress  v. 
Fowler,  9  Ark.  159;  Fernau  v.  Butcher,  113 
Pa.  292,  6  Atl.  67;  Bates  v.  Killian,  17  S. 
C.  563 ;  Winters  v.  Pearson,  72  Cal.  553,  14 

Pac.  304;  Claflin  v.  Baere,  57  How.  Pr.  78. 

» 

Beard,  J.,  delivered  the  opinion  of  Uie 
court: 

This  is  an  original  attachment  suit  begun 
by  the  complainant  in  the  chancery  court  of 
Hamilton  county  against  the  defendant,  to 
recover  a  large  indebtedness  alleged  to  be 
due  on  open  account.  The  ground  set  up 
in  the  bill  for  the  attachment  was  that  the 
defendant  was  a  corporation  organized 
under  the  laws  of  Alabama,  and  a  nonresi- 
dent of  this  state.  A  writ  of  attachment 
was  issued,  which,  on  the  same  day,  was 
levied  on  the  property  of  the  defendant. 
Immediately  thereafter  the  defendant  exe*- 
cuted  a  replevy  bond,  and  regained  posses- 
sion of  the  property  levied  on.  Subsequent 
thereto  the  defendant  filed  a  plea  in  abate- 
ment in  the  words  and  figures  following: 
''The  defendant,  Southern  Steel  Company 
for  plea  in  abatement  to  the  original  at- 
tachment and  suit  in  this  cause,  says  that- 
at  the  time  this  suit  was  brought,  and  the 
attachment  sued  out  herein  on  the  ground 
of  nonresidence,  and  for  many  months 
previous  thereto,  the  said  defendant  had  an 
office  and  agents,  superintendents,  servants, 
clerks,  bookkeepers,  and  representatives,  in 
Hamilton  county,  the  county  in  which  the 
suit  was  brought,  and  was  conducting  an 
extensive  business  and  operating  a  large 
blast  furnace  in  said  county;  that  these 
facts  were  well  known  to  the  complainant, 
its  agents  and  representatives;  and  that 
this  suit  grows  out  of  the  business  so  car- 
ried on  in  said  county  of  Hamilton.  And 
defendant  further  says  that,  while  it  is  a 


282 


TENNESSEE  SUPREME  COURT. 


Nov, 


corporation  chartered  by  the  state  of  Ala- 
bama, before  the  bringing  of  this  suit  it 
had  filed  a  copy  of  its  charter  with  the 
secretary  of  state  of  Tennessee,  and  had  in 
all  respects  complied  with  the  laws  of 
Tennessee  prescribing  the  terms  upon  which 
foreign  corporations  may  become  incorpo- 
rated in  and  do  business  in  Tennessee,  and 
this  defendant  therefore  says  that  it  was 
not  subject  to  suit  by  original  attachment 
and  publication  as  a  nonresident,  and  that, 
no  proper  service  having  been  made  upon 
the  defendant,  this  court  is  without  juris- 
diction; wherefore,  defendant  prays  that 
said  suit  be  abated  and  quaslied,  the  prop- 
erty released,  and  said  suit  dismissed." 
Another  ground  of  abatement  was  alleged 
in  the  plea,  but,  as  it  was  afterwards  aban- 
doned in  the  progress  of  the  cause,  it  need 
not  be  set  out.  # 

On  the  same  day,  and  contemporaneously 
with  the  filing  of  the  plea,  an  answer  was 
filed  denying  that  the  defendant  was  in- 
debted to  the  complainant  to  the  extent 
claimed  by  the  bill.  Afterward  personal 
process  was  issued  and  served  on  a  resident 
officer  of  the  defendant. 

The  proof  showing  the  averments  of  de- 
fendant's plea  to  be  true  in  fact,  on  the 
hearing  the  chancellor  decreed  that  the  at- 
tachment was  wrongfully  sued  out,  and  dis- 
missed the  bill  in  so  far  as  it  prayed  for 
the  writ;  and,  also,  that  complainant  was 
entitled  to  recovery  of  defendant,  but  not  in 
the  full  amount  claimed.  To  ascertain  the 
real  indebtedness  due,  a  reference  was 
ordered.  From  this  decree  complainant  has 
Appealed  to  this  court. 

The  first  assignment  of  error  made  by 
•complainant  is  to  the  action  of  the  chancel- 
lor in  decreeing  the  attacliment  void  and 
of  no  eff^ect. 

The  counsel  of  complainant  in  their  print- 
ed argument  have  presented  a  carefully  pre- 
parea  historic  review  of  the  statutes  of  the 
«tate,  in  which  is  shown  the  gradual  de- 
velopment of  the  law  of  attachment,  begin- 
ning with  chapter  43  of  the  Acts  of  1835- 
^6.  We  deem  it  unnecessary  to  follow  this 
review,  inasmuch  as  the  statutes  regulating 
the  issue  of  a  general  attachment  were 
brought  forward  into  §  3455  of  the  Code  of 
1858  (§  5211,  Shannon's  Code).  Among  the 
pounds  upon  which  a  writ  of  attachment 
may  be  had  is  tnat  "the  debtor  or  defendant 
resides  out  of  the  state.''  Unquestionably, 
under  the  section,  as  could  have  been  done 
under  the  earlier  statutes,  in  a  case  of  a 
nonresident  corporation,  an  attachment 
might  issue  at  the  proper  instance  of  its 
•creditors  to  reach  its  assets  lying  within 
the  jurisdiction  of  the  courts,  and  §§  2831 
to  2833  of  the  Code  of  1858  (§§  4539  to 
4541.  Shannon's  Code)  no  more  conflict  with 
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or  modify  it  than  did  chapter  55  of  the  AcU 
of  1845-46,  chapter  136  of  the  Acta  of 
1849-50,  chapter  136  of  the  Acta  of  1851-52, 
or  chapter  89  of  the  Acts  of  1859-60,  modi- 
fy or  repeal  by  implication  chapter  43  of 
the  Acta  of  1835-36,  chapter  166  of  the  Acu 
of  1837-38,  or  chapter  29  of  the  AcU  of 
1843-44. 

In  the  cases  provided  for  in  the  Code, 
'*the  attachment  and  publication  are  in  lien 
of  personal  service,"  while  §§  2831  to  £S33 
of  the  Code  of  1858  (§§  4539-4541,  Shan 
non's  Code)  provide  for  personal  serviee  oa 
oflioers  or  agents  of  corporations,  and  apply 
to  foreign  as  well  as  domestic  oorporationa. 
Chicago  A  A.  R.  Co.  v.  Walker,  9  Lea,  475; 
Peters  v.  Neely,  16  Lea,  275;  Holland  v. 
Mobile  &  O.  R.  Co.  16  Lea,  414. 

Up  to  1877,  as  a  matter  of  comity,  and 
without  special  legislation,  foreign  corpora- 
tions were  admitted  to  do  business  in  thi^" 
state.  By  chapter  31  of  the  Acta  of  that 
year,  the  legislature  made  a  radical  depar- 
ture, by  affixing  terms  and  conditions  to 
their  entry  into  Tennessee  for  the  purpose 
of  doing  business  or  acquiring  or  diapoaing 
of  real  estate,  but  confined  the  scope  of  the 
act  to  foreign  corporations  organised  for 
mining  and  manufacturing  purposes.  B7 
the  1st  section  of  this  act,  it  ia  provided 
*'that  corporations  chartered  or  oi^gmnized 
under  the  laws  of  other  states  or  countries, 
for  the  purpose  of  mining  ores  or  coal,  or 
quarrying  stone  or  minerals,  ...  or 
carrying  on  works  for  manufacturing  of 
metals,  .  .  .  may  become  incorporated 
in  this  state,  and  may  carry  on  in  this  state 
the  business  authorized  by  their  respective 
charters,  .  .  .  upon  the  terms  and  con- 
ditions .  .  .  herein  declared."  By  the 
2d  section,  it  is  enacted  that,  a  corporation 
within  the  purview  of  the  Ist  section,  **de- 
siring  to  carry  on  business  in  this  state. 
must  file  in  the  office  of  the  secretary  of 
state  a  copy  of  its  charter,  .  .  .  certi- 
fied in  the  manner  directed  by  law,  .  .  . 
and  must  cause  an  abstract  of  the  same  to 
be  recorded  in  the  office  of  the  roister  of 
each  county  in  which  such  corporation  pro- 
poses to  carry  on  its  business  or  to  acquire 
lands."  The  3d  section  is  as  follows:  '*That 
such  corporations  shall  be  deemed  and 
taken  to  be  corporations  of  this  state,  and 
shall  be  subject  to  the  jurisdiction  of  the 
courtn  of  this  state,  and  may  sue  and  be 
sued  therein  in  the  mode  and  manner  that 
is,  may  be,  by  law,  directed  in  the  case  of 
corporations  created  or  organised  under  the 
laws  of  this   state." 

Thus,  it  will  be  seen  that  the  1st  section 
provides  in  terms  that  corporations  for 
whose  benefit  the  act  was  intended,  taking 
advantage  of  it,  "might  become  incorporated 
in  this  state"  upon  the    terms    and    con- 
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<litioii8  and  in  the  manner  prescribed; 
while  the  2d  section  sets  out  the  terms  and 
conditions  on  which  and  the  manner  in 
which  this  may  be  done;  and  the  3d  in  ex- 
press terms  declares  "that  such  corporations 
ahall  be  deemed  and  taken  to  be  corpora- 
tions of  this  state." 

Thus  stood  our  legislation  as  to  foreign 
corporations  until  the  passage  of  the  stat- 
ute in  the  year  1891.  Chapter  122  of  the 
Session  Acts  of  the  General  Assembly  of 
that  year.  This  act,  as  its  caption  declared, 
was  amendatory  of  the  act  of  1877.  By  its 
1st  section,  it  was  enacted  that  chapter  31 
of  the  Acts  of  1877  be  so  enlarged  that  its 
provision  should  apply  to  all  foreign  corpo- 
rations organized  "for  any  purpose  what- 
ever." The  2d  section,  in  suMance,  re- 
peats the  terms,  conditions,  etc.,  as  pre- 
scribed by  the  act  of  1877,  for  the  entry  of 
auch  corporations  into  the  state;  the  3d 
section  makes  it  unlawful,  and  fixes  a 
penalty,  for  any  such  corporation  to  do  or 
a.ttempt  to  do  business  or  acquire  property 
in  this  state  without  complying  with  the 
terms  prescribed.  The  4th  is  in  the  follow- 
ing words:  "When  a  corporation  complies 
with  the  provisions  of  this  act,  it  shall  then 
be  to  all  intents  and  purposes  a  domestic 
corporation,  and  may  sue  and  be  sued  in  the 
courts  of  this  state,  and  is  subject  to  the 
jurisdiction  of  the  courts  of  the  state,  just 
as  though  it  were  created  imder  the  laws  of 
the  state." 

Thus,  it  will  be  seen  the  legislature  by 
this  amendatory  act  opened  the  door  to  all 
foreign  corporations,  and  declared  that  any 
such  corporation,  coming  into  the  state  and 
complying  with  these  statutory  require- 
ments, shall  become  "to  all  intents  and 
purposes  a  domestic  corporation."  Con- 
ceding the  power  of  the  legislature  to  pass 
such  statutes,  it  would  be  difficult  to  find 
language  which  would  more  clearly  indicate 
its  intention  to  thoroughly  domesticate  such 
corporations. 

Coming  now  to  the  act  of  1895,  chapter 
81  of  the  published  Acts  of  that  year,  we 
find  from  its  caption  that  it  was  intended 
to  amend  §§  2,  3,  and  4  of  chapter  122  of 
the  Session  Acts  of  1891.  This  statute,  so 
far  as  it  is  pertinent  to  this  controversy, 
is  as  follows: 

"Sec.  1.  Be  it  enacl:ed  by  the  general  as- 
sembly of  the  state  of  Tennessee,  that  §  2 
of  an  act  passed  March  21,  1891,  being 
chapter  122  of  said  acts,  be  so  amended  as 
to  read  as  follows:  'That  each  and  every 
corporation  created  or  organized  under  and 
by  virtue  of  any  government  other  than 
of  the  state,  for  any  purpose  whatever,  de- 
siring to  own  property  or  carry  on  business 
in  this  state  of  any  kind  or  character,  shall 
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first  file  in  the  office  of  secretary  of  state 
a  copy  of  its  charter.' " 

"ISec.  3.  Be  it  further  enacted  that  §  4  of 
said  act,  passed  March  21,  1891,  be  so 
amended  as  to  read  as  follows:  'That  when 
a  corporation  complies  with  the  provision 
of  this  act,  said  corporation  may  then  sue 
and  be  sued  in  the  courts  of  this  state,  and 
shall  be  subject  to  the  jurisdiction  of  this 
state  as  fully  as  if  created  under  the  laws 
of  the  state  of  Tennessee.' " 

It  will,  be  noted  that  the  difference  be- 
tween this  act  and  that  amended  is  that, 
under  the  1st  section  of  the  act  of  1895,  the 
foreign  corporation  entering  the  state  to  do 
business  is  sufficiently  equipped  upon  filing 
an  authenticated  copy  of  its  charter  with 
the  secretary  of  state,  no  longer  being  re- 
quired, as  in  the  act  of  1891,  to  file  ab- 
stracts of  its  charter  in  the  offices  of  the 
registers  of  the  various  counties  in  which 
it  did  business;  by  the  2d,  for  the  un- 
autliorized  exercise  of  its  franchises  by  such 
corporation  the  penalties  were  increased; 
and  the  3d  section  omits  the  phrase  found 
in  the  4th  section  of  the  act  amended,  "it 
shall  then  be  to  all  intents  and  purposes 
a  domestic  corporation." 

It  is  argued  that  the  omission  of  this 
phrase  indicates  the  purpose  of  the  legis- 
lature to  abandon  the  policy  of  domesti- 
cating a  foreign  complying  corporation,  and 
that,  as  a  matter  of  law,  this  was  accom- 
plished. As  to  the  first  of  these  proposi- 
tions, it  may  be  said  that  it  is  difficult  to 
discover  such  purpose  in  the  language  that, 
when  such  a  corporation  complied  with  the 
provisions  of  the  act,  "it  shall  be  subject  to 
the  jurisdiction  of  this  state  as  fully  as  if 
it  were  created  under  the  laws  of  Tennes- 
see." Should  we  grant  (which  we  do  not), 
however,  that  this  was  its  purpose,  we  are 
satisfied  it  was  not  accomplished. 

We  have  already  seen  that  chapter  122 
of  the  Acts  of  1891  was  amendatory  of  chap- 
ter 31  of  the  Session  Acts  of  1877,  and 
chapter  81  of  the  Acts  of  1895  of  chapter 
122  of  those  of  1891.  It  is  well  settled  that 
"an  amendment  of  a  statute  by  a  subse- 
quent act  operates  precisely  as  if  the  sub- 
ject-matter of  the  amendment  had  been  in- 
corporated in  the  prior  act  at  the  time  of 
its  adoption,  so  far  as  regards  any  action 
bad  after  the  amendment  is  made."  Black 
on  Interpretation  of  Laws,  p.  357,  and  cases 
cited. 

So,  under  this  canon  of  construction,  we 
have  the  act  of  1895  incorporated  with  the 
act  of  1891;  the  substituted  sections  taking 
the  place  of  those  in  the  act  amended,  and 
that  carried  back  and  becoming  a  part  of 
the  original  act  of  1877,  in  so  far  as  there 
is  no  conflict  between  the  provisions  of  the 
several  acts.    Reading  that  act,  we  find,  as 
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lias  already  been  stated,  that  it  provided 
that  a  foreign  corporation,  by  complying 
with  the  terms  and  conditions  prescribed, 
*'may  become  incorporated  in  this  state/' 
and  that  upon  such  compliance  the  corpo- 
ration *'shall  be  deemed  and  taken  to  be  a 
corporation  of  this  state."  There  is  found 
in  the  later  amendatory  act  no  express 
words  repealing  these  provisions,  and  the 
question  is:  Is  there  a  repeal  by  neces- 
sary implication  of  them? 

It  is  insisted  by  complainant  that  this 
question  must  be  answered  in  the  affirma- 
tive. The  argument  of  its  counsel  is  that 
§  3  of  the  act  of  1895  is  a  composite  of  § 
3  of  the  act  of  1877  and  §  4  of  the  act  of 
1891,  and  takes  the  place  of  both,  and  is 
to-day  the  whole  law  on  this  branch  of  the 
subject.  This  instance  is  rested  on  the  fa- 
miliar rule  that,  when  two  distinct  enact- 
ments cover  the  same  subject-matter,  the 
last  act  will  be  held  to  repeal  by  impli- 
cation the  prior.  Many  cases  in  our  re- 
ports illustrate  and  apply  this  rule,  among 
which  are  the  Druggist  Cases,  85  Tenn.  449, 
3  S.  W.  490;  Terrell  v.  State,  86  Tenn.  623, 
8  S.  W.  212,  8  Am.  Crim.  Rep.  532;  Maxwell 
V.  Stuart,  99  Tenn.  409,  42  S.  W.  34.  How- 
ever, it  is  equall}'  well  settled  that  repeals 
by  implication  are  not  favored,  and  the 
former  act  will  not  be  held  to  be  repealed 
by  later  enactment,  unless  there  is  irrecon- 
cilable repugnancy  between  the  two,  or  the 
new  law  is  evidently  intended  to  supersede 
all  prior  acts  on  the  matter  in  hand,  and 
comprise  in  itself  the  sole  and  complete 
legislation  on  the  subject.  Black,  Constr. 
&  Interpretation  of  Laws,  p.  112;  Chatta- 
nooga V.  Neely,  97  Tenn.  627,  37  S.  W.  281, 
and  cases  there  cited. 

Another  rule  of  interpretation  which  is 
but  a  corollary  of  that  just  stated,  gi'ows 
out  of  the  duty  of  the  courts  to  harmonize 
the  laws  constituting  a  system,  if  this  be 
possible.  Mr.  Black,  in  his  work  already 
referred  to,  in  a  headnote  to  §  32,  dealing 
with  this  subject,  lays  it  down  that  "stat- 
utes should  be  so  construed,  if  possible,  as 
to  give  effect  to  all  of  their  clauses  and  pro- 
visions; and  each  statute  should  receive 
such  a  construction  as  will  make  it  harmo- 
nize with  the  pre-existing  body  of  law." 

In  other  words,  every  later  statute  form- 
ing part  of  a  system  such  as  has  been  creat- 
ed by  the  legislature  of  this  state,  with  re- 
gard to  the  entry  of  foreign  corporations, 
their  domestication,  and  control,  beginning 
with  that  of  1877,  is  to  be  considered  with 
reference  to  the  pre-existing  body  of  that 
law  to  which  it  is  added,  and  of  which  it 
forms  a  part.  To  do  otherwise  is  to  miss 
the  legislative  intent,  and,  possibly,  do 
violence  to  it. 

Having  announced  these  general  rules,  we 
31  L.R.A.(N.S.) 


I  will,  in  their  light,  bri^y  come  to  tlie  ex- 
amination of  the  acts  in  question.  In  the 
first  place,  there  is  no  express  repugnancy 
between  them.  If  the  provision  with  which 
we  are  dealing  is  repealed,  it  is  because  it 
clearly  appears  that  the  provision  in  the 
act  of  1896  was  intended  as  a  substitute,  in 
its  entirety,  for  §  3  of  the  Acts  of  1877.  In 
determining  now  this  is,  it  is  well  to  notice 
that  §  3  of  the  act  of  1895  is  made,  by 
substitution,  to  take  the  place  of  §  4  of  the 
act  of  1891.  No  reference  is  made  to,  and 
no  purpose  is  aVpwed  to,  modify  or  alter  in 
any  respect  §  3  of  the  act  of  1877.  Com- 
paring, further,  the  language  of  §  3  of  the 
act  of  1895  with  that  of  §  3  of  1877,  it  will 
be  found  that  the  two  substantially  corre- 
spond, save  that  the  words,  **that  such 
corporations  (that  is,  those  complying  witb 
the  terms  imposed  in  §  2)  shall  be  deemed 
and  taken  to  be  corporations  of  this  state, 
found  in  §  3  of  the  act  of  1877,  are  omitted 
from  §  3  of  the  act  of  1895.  Undoubtedly 
the  re-enactment  by  this  section  of  tlie 
later  act  is  pro  tanto  a  lepeal  of  that  pro- 
vision ;  but  there  is  nothing  to  indicate  that 
the  legislature  intended  to  repeal  the  most 
important  phrase  in  the  section  of  the  act 
of  1877,  which  we  have  just  quoted.  It  is 
true,  as  we  think,  that  the  two  sections  ma\ 
be  treated  as  composite.  In  other  words, 
the  composite  section  will  then  read  as  fol- 
lows: **Such  corporations  shall  be  deemed 
and  taken  to  be  corporations  of  this  state, 
and  said  corporations  may  sue  and  be  sued 
in  the  courts  of  this  state,  and  shall  be 
subject  to  the  jurisdiction  of  the  state  as 
fully  as  if  created  under  the  laws  of  Toi- 
nessee." 

This  construction  harmonizes  the  amenda- 
tory act  of  1895  with  the  avowed  intentiou 
of  the  legislature  in  the  1st  section  of  the 
act  of  1877,  that  a  foreign  corporation  such 
as  was  provided  for,  coming  into  the  state, 
'*may  become  incorporated  in  this  state"  by 
complying  with  the  terms  prescribed. 
Adopting  the  view  pressed  by  complainant, 
however,  this  provision  would  be  left  as  an 
idle  legislative  promise,  without  a  possi- 
bility of  being  made  effectual.  So  we  are 
not  prepared  to  hold  that  the  latter  act 
covers  the  whole  field  occupied  by  the  earlier 
one. 

Before  discussing  the  power  of  the  state 
to  domesticate  a  foreign  corporation  and 
the  effect  of  our  legislation  on  that  subject, 
we  deem  it  proper  to  refer  to  the  insistence 
of  complainant's  counsel  that  chapter  122 
of  the  Acts  of  1891  is  unconstitutional  be- 
cause violative  of  §  17  of  article  2  of  our 
Constitution.  In  §  5  of  this  statute  it  is 
provided  that  "when  such  corporation  (for- 
eign complying)  has  no  agent  in  this  state 
upon  whom  process  may  be  served,    •    •    • 
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then  it  may  be  proceeded  against  by  an  at- 
tachment .  .  .  and  publication."  It  is 
Argued  that  there  is  nothing  in  the  caption 
of  tue  amendatory  act,  or  of  the  act  amend- 
ed, to  give  notice  that  such  a  provision 
would  be  found  in  the  body  of  the  act  in 
4|ue8tion.  The  caption  of  the  act  of  1877 
is  as  follows:  "An  Act  to  Declare  the 
Terms  on  Which  Foreign  Corporations 
Organized  for  Mining  and  Manufacturing 
Purposes  May  Carry  on  Their  Business,  and 
Purchase,  Hold,  and  Convey  Real  and 
Personal  Property  in  This  State."  If  the 
provision  just  set  out  above  had  been  found 
in  the  body  of  that  act,  could  there  be  any 
•doubt  as  to  its  constitutional  inclusion  t 
Would  not  the  contention  be  sound  that  this 
was  one  of  the  terms  imposed  on  such  a 
•corporation,  and  that,  upon  complying  with 
aU  other  of  these  terms  in  entering  the  state 
to  do  business,  yet,  if  it  lacked  an  agent 
within  our  borders  upon  whom  process  could 
U9  served,  then  its  property  would  be  liable 
to  attachment.  We  think  undoubtedly  so. 
This  is  equally  true  as  to  the  caption  of  the 
Act  of  1891,  embracing  the  provision 
xrriticized,  which  is  as  follows:  *'An  Act 
to  Amend  Chapter  31  of  the  Acts  of  1877, 
Declaring  the  Terms  on  Which  Foreign 
Corporations  Organized  for  Mining  and 
Manufacturing  Purposes  May  Carry  on 
Their  Business,  and  Purchase,  Hold,  and 
4Jonvey  Real  and  Personal  Property  in  This 
btate,  so  as  to  Make  the  Provisions  of  Said 
Act  Apply  to  All  Foreign  Corporations 
That  May  Desire  to  Own  Property  or  to  Do 
Business  in  This  State." 

We  do  not  deem  it  necessary  elaborately 
to  consider  this  contention,  as  we  think  it 
disposed  of  by  the  principle  announced  by 
^udge  Cooley  in  his  work  on  Constitutional 
Limitations,  7th  ed.  p.  206,  that  "the 
l^enerality  of  a  title  is  therefore  no  objection 
to  it,  so  long  as  it  is  not  made  a  cover  to 
legislation  incongruous  in  itself,  and  which 
by  no  fair  intendment  can  be  considered  as 
having  a  necessary  or  proper  connection," — 
«  principle  applied  by  this  court  in  cp.ses 
running  through  many  of  our  reports, 
among  which  are  Cannon  v.  Mathes,  8 
Heisk.  504;  Frazier  v.  East  Tennessee,  V.  & 
<i.  R.  Co.  88  Tenn.  138,  12  S.  W.  537;  Ryan 
V.  Louisville  ft  N.  Terminal  Co.  102  Tenn.' 
Ill,  46  L.R.A.  303,  50  8.  W.  744;  and 
tSamuelson  v.  State,  110  Tenn.  470,  115  Am. 
St.  Rep.  805,  96  S.  W.  1012. 

A  further  insistence  of  complainant  is 
that  a  corporation  can  have,  in  legal  con- 
templation, but  one  place  of  residence,  and 
that  within  the  territory  of  its  creation. 
Putting  this  insistence  into  another  form, 
it  is  said  thai  a  corporation  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty. 
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An  opposite  view  was  taken  and  enforced 
in  Young  v.  South  Tredegar  Iron  Co.  85 
Tenn.  189,  4  Am.  St.  Rep.  752,  2  S.  W.  202. 
The  facts  of  that  case  are  too  familiar  to 
be  repeated  here.  It  is  suflScient  to  say 
that  the  controversy  was  over  shares  of 
stock  levied  on  and  sold  by  an  attaching 
creditor  in  one  of  the  courts  in  this  state,  in 
a  corporation  chartered  by  the  state  of  Mis- 
souri, but  found  by  the  court,  after  com- 
plying with  the  provisions  of  chapter  31 
of  the  Acts  of  1877,  carrying  on  business 
of  manufacturing  iron  in  this  state,  with 
its  books,  officers,  and  agents  here,  and,  in 
fact,  "with  its  whole  tangible  and  pondera- 
ble substance  in  Tennessee,''  within  the 
jurisdiction  of  that  court. 

This  court  recognized  the  fiction  often 
announced  in  reporting  cases  and  in  text- 
books that  "a  corporation  dwells  only  in 
the  state  of  its  creation,  and  cannot  mi- 
grate  therefrom,"  but  at  the  same  time 
quoted  with  approval  from  Baltimore  ft 
O.  R.  Co.  V.  Harris,  12  Wall.  82,  20  L. 
ed.  354,  the  following:  VNor  do  we  see 
any  reason  why  one  state  may  not  make  a 
corporation  of  another  state,  as  there  organ- 
ized and  conducted,  a  corporation  of  its 
own,  quoad  hoc  any  property  within  its 
territorial  jurisdiction.  That  this  may  be 
done  was  distinctly  held  in  Ohio  ft  M.  R. 
Co.  ▼.  Wheeler,  1  Black,  297,  17  L.  ed.  133." 
Also,  the  following:  "It  is  well  settled  that 
corporations  of  one  state  may  exercise  their 
faculties  in  another  so  far  and  on  such 
terms  and  to  such  extent  as  may  be  per- 
mitted by  the  latter.  .  .  .  The  question 
is  always  one  of  legislative  intent,  and  not 
of  legislative  power  or  legal  possibility." 

Following  the  clear  intimation  of  that 
opinion,  and  upon  reasoning  we  think  un- 
answerable, it  was  held  by  this  court  that 
"the  legislation  [the  act  of  1877]  by  which 
corporations  of  other  states  are  made  corpo- 
rations of  this  state  is  clearly  within  the 
legislative  power,"  and  that,  having  com- 
plied with  the  provisions  of  the  act,  and  in 
view  of  its  ownership  of  property,  and  the 
other  evidences  hereinbefore  set  out,  of  its 
having  domesticated  itself,  "the  fiction  that 
the  corporate  entity  is  in  Missouri  is  over- 
thrown by  the  fact  that  it  is  likewise  a  do- 
mestic corporation,  and  stands  in  all  par- 
ticulars as  any  other  persons."  This  case 
has  been  often  referred  to,  and  the  sound- 
ness of  its  conclusion,  when  applied  to  stat- 
utes such  as  ours,  and  under  the  conditions 
shown  existing  in  that  case  or  in  the 
present,  has  nowhere,  so  far  as  we  have 
discovered,  been  questioned.  It  has  been 
often  referred  to  by  this  court  in  opinions 
published  and  unpublished.  It  stands  as  a 
law  of  this  state  to-day,  unmodified  by  any 
subsequent  holding  of  this  court. 
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The  principle  announced  in  that  case  haa 
been  recognized  by  the  Supreme  Court  of 
the  United  States  in  inany  cases,  including 
the  two  mentioned  in  the  course  of  the  opin- 
ion. In  Ix>uisvil]e,  N.  A.  Si  C.  R.  Co.  v. 
Louisville  Trust  Co.  174  U.  S.  552,  43  L. 
€d.  1081,  19  Sup.  Ct.  Rep.  817,  it  is  said: 
'This  court  has  often  recognized  that  a 
corporation  of  one  state  may  be  made  a 
corporation  of  another  state  by  the  legis- 
lature of  that  state,  in  regard  to  property 
and  acts  within  its  territorial  jurisdiction." 
Ohio  &  M.  R.  Co.  V.  Wheeler,  I  Black,  286, 
17  L.  ed.  130;  Baltimore  &  O.  R.  Co.  v. 
Harris,  12  Wall.  65,  20  L.  ed.  354;  Chicago 
&  N.  W.  R.  Co.  V.  Whitton,  13  Wall.  270, 
20  L.  ed.  571;  Indianapolis  &  St.  L.  R.  Co. 
V.  Vance,  96  U.  S.  458,  24  L.  ed.  766; 
Memphis  &  C.  R.  Co.  v.  Alabama,  107  U.  S. 
581,  27  L.  ed.  518,  2  Sup.  Ct.  Rep.  432; 
Clark  V.  Barnard,  108  U.  S.  436,  27  L.  ed. 
780,  2  Sup.  Ct  Rep.  878;  Stone  v.  Farmers' 
Loan  &  T.  Co.  116  U.  S.  307,  29  L.  ed.  636, 
9  Sup.  Ct.  Rep.  334,  388,  1191;  Graham  v. 
Boston,  H.  ft  E.  R.  Co.  118  U.  S.  161,  30 
L.  ed.  196,  6  Sup.  Ct.  Rep.  1009;  Martin  v. 
Baltimore  k  O.  R.  Co.  151  U.  S.  673,  38  L. 
ed.  311,  14  Sup.  Ct.  Rep.  533.  ''But  this 
court  has  repeatedly  said  that  in  order  to 
make  a  corporation  already  in  existence 
under  the  laws  of  one  state,  a  corporation 
of  another  state,  'the  language  used  must 
imply  creation  or  adoption  in  such  form  as 
to  confer  the  power  usually  exercised  over 
corporations  by  the  state,  or  by  the  legis- 
lature, and  such  allegiance  as  a  state  cor- 
poration owes  to  its  creator.  The  mere 
grant  of  privileges  or  powers  to  it  as  an 
existing  corporation,  without  more,  does 
not  do  this.'" 

In  nearly  all  the  cases  enumerated  in  this 
excerpt,  while  recognizing  the  rule  distinct- 
ly that  a  foreign  corporation  may  be  domes- 
ticated by  the  legislature  of  another  state 
than  that  of  its  creation,  there  was  more  or 
less  debate  as  to  the  effect  of  such  legisla- 
tion upon  the  local  jurisdiction  of  the  Fed- 
eral court.  In  St.  Louis  ft  S.  F.  R.  Co.  v. 
James,  161  U.  S.  545,  40  L.  ed.  802,  16  Sup. 
Ct.  Rep.  621,  while  giving  recognition  to 
the  rule  that  a  corporation  of  one  state  may 
be  made  a  corporation  of  another  state  by 
the  legislature  of  that  state,  in  regard  to 
property  and  acts  within  the  territorial 
jurisdiction,  it  was  held  that  the  presump- 
tion that  the  corporation  is  composed  of 
citizens  of  the  state  which  created  it  ac- 
companies such  corporation  when  it  does 
business  in  another  state,  and  it  may  sue 
or  be  sued  in  the  Federal  courts  in  such 
other  state,  as  a  citizen  of  the  state  of  its 
original  creation.  This  question,  if  left  in 
31   L.R.A.(N.S.) 


any  doubt  by  the  case  last  referred  to,  wa- 
finally  put  at  rest  in  Louisville,  N.  A.  Jk  C. 
R.  Co.  V.  Louisville  Trust  Oo.  suprm,  wbere 
it  was  distinctly  announced  that  a  corpo- 
ration created  by  a  state  remaina  a  citiaea 
of  that  state  for  the  purposes  of  the  juris- 
diction of  the  Federal  courts,  although 
created  a  corporation  by  the  laws  of  another 
state. 

In  Thompson  on  Corporations^  2d  ed.  toL 
5,  §  6629,  the  author  says:  "It  is  well  set- 
tled that  a  corporation  of  one  state  may  be 
made  a  corporation  of  another  state  by  the 
legislature  of  that  state,  in  regard  to  prop- 
erty and  acts  within  its  territorial  juris- 
diction; but  in  order  to  do  so  the  language 
of  the  statute  must  imply  'creation  or 
adoption  in  such  form  as  to  confer  the 
power  usually  exercised  over  corporation^ 
by  the  state  or  by  the  legislature,  and  such 
allegiance  as  a  state  corporation  owes  tiv 
its  creator.'"  Many  authorities  are  citeu. 
which,  upon  examination,  are  found  to  sup- 
port the  text. 

As  a  matter  of  course,  as  is  remarked 
by  the  author  in  the  paragraph  following 
that  just  quoted,  "the  mere  grant  to  a 
foreign  corporation  of  the  right  to  hoM 
property  or  do  business  in  the  state  does 
not  make  it  a  domestic  corporation.  Nei- 
ther is  domestication  accomplished  by  tln^ 
designation  by  the  corporation  of  an  agent 
or  attorney  upon  whom  process  may  be 
served;  nor  by  the  filing  of  its  charter  with 
the  secretary  of  state  or  other  designated 
state  officer;  nor  by  the  occupancy  of 
premises  and  the  payment  of  taxes  on  its 
property  in  the  domestic  state;  nor  bj  the 
purchase  or  lease  of  the  property  of  a  do- 
mestic corporation.  Notwithstanding  these 
acts,  the  corporations  are  still  subject  to 
attachment  as  foreign  corporations."  Suclk 
a  grant  is  but  the  legislative  expression  of 
comity  without  a  change  of  corporate  status* 
and  such  acts  are  entirely  consistent  with 
the  fact  that  in  all  respects  it  is  still  a 
foreign  corporation.  It  requires,  in  other 
words,  such  language  as  is  found  in  our 
statute  to  domesticate  it.  The  North  Caro- 
lina statute  is  very  similar  to  ours,  in 
that  it  permits  a  foreign  corporation  to  be- 
come a  domestic  corporation  by  filing  with 
the  secretary  of  state  copies  of  the  charter 
of  the  corporation  and  its  by-laws  duly 
authenticated.  When  this  is  done,  it  is 
held  by  the  supreme  court  of  that  state 
that  it  becomes  a  domestic  corporation, 
and  not  a  mere  licensee  to  do  business  in 
the  state.  Bernhardt  v.  Brown,  119  N.  C» 
506,  26  S.  E.  162,  36  L.R.A.  407; 
V.  Southern  Bell  Teleph.  &  Teleg.  Co. 
N.  C.  831,  65  L.R.A.  915,  36  a  K  269. 
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We  haye  examined  ihany  of  the  author- 
ities relied  on  by  complainant  to  sustain 
his  insistence  that  it  is  beyond  legislative 
power  to  domesticate  a  foreign  corporation, 
and  find  they  involve  a  construction  of 
statutes  dissimilar  from  ours,  or  else  con- 
troversies impertinent  to  that  here  present- 
ed. Even  had  it  been  found  that  these  cases, 
or  any  considerable  number  of  them,  sup- 
port the  contention  of  complainant,  we 
would  not  be  disposed  to  follow  them,  in 
view  of  the  clearly  announced  principle  to 
the  contrary  found  in  the  South  Tredegar 
Iron  Co.  Case,  fortified,  as  it  is,  by  the 
authority  of  the  Supreme  Court  of  the 
United  States.  It  would  therefore  unneces- 
sarily consume  time  which  cannot  be  afford- 
ed, and  occupy  space  altogether  unwarrant- 
ed in  this  opinion,  to  pass  these  cases  in 
review. 

It  is  further  contended  by  the  complain- 
ant that,  even  if  wrong  in  the  insistence 
just  disposed  of,  by  the  execution  of  the 
replevy  bond  and  the  recaption  by  the  de- 
fendant of  the  attached  property,  the  at- 
tachment, having  served  its  purpose  of  im- 
pounding the  property,  was  discharged,  and 
defendant  and  surety  became  liable,  under 
the  statute  and  by  the  terms  of  the  bond, 
for  such  decree  as  might  be  rendered  against 
the  defendant.     This  claim  is  prematurely 
made,  and  we  therefore  intimate  no  opinion 
with  regard  to  it.    No  question  was  raised 
in  the  court  below  as  to  the  liability  of  the 
surety  on  the  bond,  and  no  ruling  was  made 
with  regard  to  him.     In  fact,  there  was  no 
decree  fixing  his  status  in  the  case.    So  far 
as  the  attachment  is  concerned,    the    full 
scope  of  the  chancellor's  decree  is  found  in 
this  clause:   "The  court  adjudges  and   de- 
crees that  the  attachment  herein  issued  and 
levied  was  wrongfully  sued  out,  is  void  and 
of  no  effect,  and  the  bill  herein  is  dismissed 
in   so   far   as   the   attachment    is    therein 
prayed,  and  said  attachment  is  quashed  and 
abated."     No    final    decree    was    rendered 
against  the  defendant,  the  court  finding  that 
the  defendant  was  indebted  to  the  complain- 
ant in  and   about  the  matters   alleged  in 
the  bill;  "but,  it  not  clearly  appearing  to 
the  court"  what  was  "the  exact  and  correct 
amount  due  the  complainant,"  the  cause  was 
referred  to  the  clerk  and  master  to  take  an 
account  and  report  at  the  next  term  of  the 
court.    Thus  it  will  be  seen,  even  if  liable, 
yet  the  amount  of  which  the  surety  can  be 
held  is  left  indeterminate.     In  this  condi- 
tion of  the  record,  the  question  presented 
is  purely  academic. 

From    our    examination,    we    think    the 
Chancellor  was  right  in  referring  the  case 
to  the  clerk  and  master,  and  his  decree  is  in 
all  things  affirmed. 
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EXCHANGE  NATIONAL  BANK,  Appt., 

V. 

C.  B.  COE. 
(94  Ark.  387,  127  S.  W.  453.) 

Note  —  rights  of  holder  as  collateral. 

The  indorsee  before  maturity  of  a  prom- 
issory note  as  collateral  security  for  an  ex- 
isting debt  is  entitled  to  the  rights  of  a 
holder  for  value. 

(April  4,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
on    a  certain   promissory   note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gastave  Jones,  W.  B.  Smith, 
and  B.  D.  Terry  for  appellant. 

Messrs.  Stuckey  &  Stuckey  and  George 
A.  Hillhouse,  for  appellee: 

The  indorsee  of  a  note  as  collateral  se- 
curity for  a  pre-existing  debt  is  not  a  bona 
fide  holder. 

Bay  V.  Coddington,  5  Johns.  Ch.  54,  9 
Am.  Dec.  268;  Bertrand  v.  Barkman,  13 
Ark.  150;  Bank  of  Commerce  v.  Wright,  63 
Ark.  610,  40  S.  W.  81. 

Hole.  —  Holder  of  hill  or  note  as  coU 
lateral  security  as  a  "bona  fide  hold" 
er. 

I.  For  pre-existing  debt. 

a.  The  Federal  rule,   288. 

b.  The  New  York  rule. 

1.  In  general,   292. 

2.  Effect    of    negotiable    instru- 

ment law,    293. 

c.  Origin  of  the  conflict  between  Fed- 

eral and  New  York  rules,    295. 

d.  Accommodation  paper,     296. 

e.  Subsequent  equities,    298. 

f.  Extension  of  time,    298. 

g.  Surrender   of   other   collateral    or 

other  rights,    299. 
II.  For    contemporaneous    or   future    debt, 
299. 

This  note  is  confined  to  the  single  ques- 
tion whether  a  transfer  by  indorsement  of 
negotiable  paper  as  collateral  security  will 
sustain  the  cnaracter  of  the  indorsee  as  a 
bona  fide  holder  ( assuminfir  that  he  is  other- 
wise such),  entitled  to  the  benefit  of  the 
rule  which  protects  such  holders  against 
defenses  or  equities  existing  betweep  prior 
parties.  Other  considerations  affecting  the 
character  of  one  as  a  bona  fide  holder  are 
entirely  beyond  the  scope  of  the  note.  The 
rights  or  consequences  dependent  upon  the 
character  of  the  holder  in  this  respect  are 
also  beyond  the  scope  of  the  note,  except  as 
they  may  be  referred  to  incidentally  for  the 
purpose  of  making  proper  distinctions  and 
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Harty  J.,  delivered  the  opinion  of  the 
court: 

On  the  27th  day  of  April,  1906,  C.  B. 
Coe  executed  his  note  for  $600  to  the  Bank 
of  Newport.  The  note  was  made  payable 
to  the  order  of  the  Bank  of  Newport,  at 
Newport,  Arkansas,  on  November  Ist  after 
date.  The  Bank  of  Newport  was  indebted 
to  the  Exchange  National  Bank  of  Little 
Rock,  Arkansas,  in  a  sum  greater  than  the 
amount  of  the  note.  Tlie  indebtedness  was 
due,  and  the  Bank  of  Newport  w*a8  being 
pressed  by  the  Exchange  National  Bank  for 
payment,  or  for  security  for  the  amount 
due.  On  the  28th  day  or  April,  1906,  the 
Bank  of  Newport  indorsed  the  note  in  ques- 
tion, and  sent  it  to  the  Exchange  National 
Bank  as  collateral  security  for  said  indebt- 


edness. As  such  indorsee,  the  Exchange 
National  Bank  brought  this  suit  on  the 
note  against  C.  B.  Coe,  the  maker.  From 
the  judgment  rendered  against  it,  the  plain- 
tiff has  appealed  to  this  court. 

The  evidence  on  the  part  of  the  defendant 
was  sufficient  to  show  such  fraud  in  law  on 
the  part  of  the  Bank  of  Newport  as  wiNild 
have  been  available  to  him  as  a  defense 
had  the  suit  been  brought  by  it.  The  un- 
disputed evidence  shows  that  the  plaintiff 
had  no  notice  of  any  such  defense  aa  be- 
tween the  original  parties  to  the  note.  The 
sole  question,  then,  raised  by  the  appeal, 
is:  Can  a  person  who  receives  a  negotiable 
promissory  note  before  its  maturity,  merp^ 
ly  as  collateral  security  for  a  pre-existing 
debt,  be  held  to  take  it  in  the  usual  coarse 


<palifications.  Various  aspects  of  the  ques- 
tion thus  excluded  will  be  found  treated  in 
the  notes  referred  to  in  the  Indexes  to 
Notes,  old  and  new  series,  under  the  title 
"Bills  and  Notes." 

Many  of  the  cases  which  adhere  to  the 
Federal  rule  discussed  in  the  first  sub- 
division of  this  note  declare  in  the  alterna- 
tive, without  observing  any  distinction,  that 
one  who  takes  negotiable  paper  in  payment 
of,  or  as  collateral  security  for,  a  pre-ex- 
isting indebtedness,  may  be  a  bona  fide 
holder.  It  will  be  observed,  however,  that 
by  its  title  the  note  is  confined  to  cases 
where  the  paper  is  taken  as  collateral  se- 
curitv,  and  excludes  cases  where  it  is  taken 
in  payment. 

jr.  For  prc'existing  debt, 

a.  The  Federal  rule. 

The  doctrine  adopted  by  the  Federal 
courts  and  in  a  majority  of  the  states,  as 
well  as  that  of  England  and  Canada,  is  that 
an  indorsee  who  takes  a  bill  or  promissory 
note  in  the  usual  course  of  business,  before 
maturity,  without  notice  of  any  infirmity, 
as  collateral  security  for  a  pre-existing 
debt,  is  a  bona  fide  holder  for  value,  though 
there  was  no  extension  of  time  or  other 
present  consideration.  This  doctrine  is 
known  as  the  Federal  rule.  The  courts  sus- 
taining the  right  of  a  holder  to  recover  as 
against  equities  or  defenses  between  the 
original  parties  do  so.  generally,  upon  th>^ 
ground  that,  by  becoming  a  holder  of  such 
an  instrument  through  indorsement,  he  be- 
comes a  party  to  it,  and  as  such  assumes 
obligations  in  reference  to  the  enforcement 
of  the  same.  Speaking  on  this  subject,  the 
court,  in  Brooklvn  City  &  N.  R.  Co.  v. 
National  Bank,  102  U.  S.  14,  26  L.  ed. 
61,  safd:  "The  bank  [holder]  did  not  take 
the  note  in  suit  as  a  mere  agent  to  receive 
the  amount  due  when  it  suited  the  conven- 
ience of  the  debtor  to  make  payment.  It 
received  the  note  under  an  obligation  im- 
posed by  the  commercial  law  to  present  it 
for  payment,  and  give  notice  ot  nonpay- 
ment, in  the  mode  prescribed  bv  the  settled 
31  L.R.A.(N.S.) 


rules  of  that  law.  We  are  of  opinion  that 
the  undertaking  of  the  bank  to  fix  tlie  li- 
abilities of  prior  parties  by  due  presentment 
for  payment,  and  due  notice  in  case  of  non- 
payment,— an  undertaking  necessarily  Im- 
plied by  becoming  a  party  to  the  instru- 
ment,— was  a  sufficient  consideration  to 
protect  it  against  equities  existing  between 
the  other  parties,  of  which  it  had  no  notice. 
It  assumed  the  duties  and  responsibilities 
of  a  holder  for  value,  and  should  h&ve  the 
rights  and  privileges  pertaining  to  that  po- 
sition." One  case,  at  least,  takes  the  view 
that  the  transfer  of  a  negotiable  security 
payable  at  a  future  day  implies  an  agree- 
ment by  the  creditor  to  suspend  his  reme 
dies  during  that  period,  and  that  this  im- 
plied agreement  constitutes  the  true  con- 
sideration for  the  taking  and  holding  of 
the  collateral  paper.  Atkinson  v.  Brooks. 
26  Vt.  569,  62  Am.  Dec.  592.  This  Tien- 
was,  however,  rejected  by  the  court  in 
Austin  V.  Curtis,  31  Vt.  64. 

The  weight  of  authority  favors  the  Feder- 
al rule.  The  leading  case  in  this  country-  oa 
the  majority  side  is  Swift  v.  Tyson,  16  Pet. 
1,  10  L.  ed.  865,  which  has  been  cited  in 
almost  every  opinion  in  which  the  merits 
of  the  above  question  have  been  discussed. 
'*There  is  no  doubt,"  said  Justice  Story. 
"that  a  bona  fide  holder  of  a  negotiable  in- 
strument for  a  valuable  consideration,  with- 
out any  notice  of  facts  which  impeach  it^ 
validity  as  between  the  antecedent  parties, 
if  he  takes  it  under  an  indorsement  mad^ 
before  the  same  becomes  due,  holds  the  title 
unaffected  by  these  facts,  and  may  recover 
thereon,  although,  as  between  the*  anteced- 
ent parties,  the  transaction  may  be  with- 
out any  legal  validity.  This  is  a  doctrine 
so  long  and  so  well  established,  and  so  es- 
sential to  the  security  of  negotiable  paper. 
that  it  is  laid  up  among  the  fundamentals 
of  the  law,  and  requires  no  authority  or 
reasoning  to  be  now  brought  in  its  support. 
As  little  doubt  is  there  that  the  holder  of 
any  negotiable  paper,  before  it  is  due.  is 
not  bound  to  prove  that  he  is  a  bona  fide 
holder  for  a  valuable  consideration,  with- 
out notice;  for  the  law  will  presume  that, 
in  the  absence  of  all  rebutting  proofs,  and 
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of  buaineBS,  and  be  considered  a  holder  for 
▼alue? 

The  queation  has  never  been  decided  by 
this  courts  unless  it  can  be  said  to  have 
bten  determined  in  the  cases  of  Bertrand 
V.  Barkman,  13  Ark.  163,  and  Bank  of  Com- 
merce V.  Wright,  63  Ark.  604,  40  S.  W.  81. 
In  the  case  of  Bertrand  v.  Barkman,  supra, 
the  note  was  indorsed  to  the  holder  after 
its  maturity.  For  that  reason,  the  ques- 
tion of  law  presented  by  the  record  in  this 
case  was  not  properly  before  the  court  for 
its  decision,  and  what  was  said  by  the  court 
on  the  question  can  be  no  authority,  except 
the  persuasive  force  of  the  language  used 
and  the  personnel  of  the  judges  sanction- 
ing it.  In  the  case  of  Bank  of  Commerce  v. 
Wright,  supra,  tiie  question  was  again  con- 


sidered by  the  court,  and  the  rule  an- 
nounced in  the  case  of  Bertrand  ▼.  Bark- 
man  was  quoted  and  approved;  but  the 
transfer  in  that  case  was  accompanied  by 
other  transactions  or  promises,  which  the 
court  held  to  constitute  a  new  considera- 
tion. Hence  the  proposition  of  law  raised 
by  the  record  here  was  not  properly  before 
the  court  in  that  case,  and  what  was  there 
said  will  not  be  treated  as  a  precedent.  So 
it  may  be  said  that  the  question  is  now 
squarely  before  us  for  the  first  time. 

The  decisions  of  the  Federal,  English,  and 
Canadian  courts  are  to  the  effect  that  the 
holder  of  a  negotiable  note  taken  as  col- 
lateral security  for  a  pre-existing  debt  is  a 
holder  for  value  in  due  course  of  business, 
and  as  such  is  protected  against  the  latent 


therefore  it  is  incumbent  upon  the  defend- 
ant to  establish  by  way  of  defense  satisfac- 
tory proofs  of  the  contrary,  and  thus  to 
overcome  the  prima  facie  title  of  the  plain- 
tiff." Speaking  with  reference  to  a  pre- 
existing debt  as  consideration  for  the  trans- 
fer of  a  note,  the  court  said:  "Receiving  it 
in  payment  of,  or  as  security  for,  a  pre- 
existing debt,  is  according  to  the  known  us- 
ual course  of  trade  and  business.  And  why, 
upon  principle,  should  not  a  pre-existing 
debt  be  deemed  such  a  valuable  considera- 
tion? It  is  for  the  benefit  and  convenience 
of  the  commercial  world  to  give  as  wide  an 
extent  as  practicable  to  the  credit  and  cir- 
culation 01  negotiable  paper,  that  it  may 
pass  not  only  as  security  for  new  purchases 
and  advances  made  upon  the  transfer  there- 
of, but  also  in  payment  of  and  as  security 
for  pre-existing  debts.  The  creditor  is  there- 
by enabled  to  realize  or  to  secure  his  debt, 
and  thus  may  safely  give  a  prolonged  cred- 
it, or  forbear  from  taking  any  legal  steps 
to  enforce  his  rights.  The  debtor  also  has 
the  advantage  of  making  his  negotiable  se- 
curities of  equivalent  value  to  cash.  But 
establish  the  opposite  conclusion,  that  ne- 
gotiable paper  cannot  be  applied  in  payment 
of  or  as  security  for  pre-existing  debts, 
without  letting  in  all  the  equities  between 
the  original  and  antecedent  parties,  and 
the  value  and  circulation  of  such  securities 
must  be  essentially  diminished,  and  the 
debtor  driven  to  the  embarrassment  of  mak- 
ing a  sale  thereof,  often  at  a  ruinous  dis- 
count, to  some  third  person,  and  then  by 
circuity  to  apply  the  proceeds  to  the  pay- 
ment of  his  debts."  In  reaching  a  decision 
in  this  case  the  court  declined  to  follow  the 
New  York  rule  so  announced  in  Bay  v. 
Coddington,  5  Johns.  Ch.  64,  9  Am.  Dec. 
268,  affirmed  in  20  Johns.  637,  11  Am.  Dec. 
342,  since  the  question  was  of  great  im- 
portance in  general  commercial  law,  and 
therefore  the  local  law  was  not  binding  up- 
on the  Supreme  Court. 

The  reasoning  applied  in  the  Swift  Case 
was  adopted  in  Brooklyn  City  &  N.  R.  Co. 
V.  National  Bank,  supra,  which  is  one  of 
the  leading  authorities  in  this  country  on 
the  subject  of  commercial  law.  In  this  case 
31  L.RJL(N.S.)  19 


it  appeared  that  a  railroad  company  exe- 
cuted its  promissory  note  to  its  treasurer, 
for  the  purpose  of  raising  funds  for  corpo- 
rate purposes.  The  instrument  was  then 
placed  with  a  firm  of  note  brokers  for  ne- 
gotiation and  sale.  The  latter,  instead  of 
following  instructions,  pledged  the  note  to 
a  bank  as  collateral  security  for  the  pay- 
ment of  a  loan  previously  given  by  the  bank 
to  the  brokers.  In  an  action  on  the  note,  the 
court  held  that  th«  use  of  the  note  as  col- 
lateral security  is  as  much  in  the  usual 
course  of  commercial  business  as  its  trans- 
fer in  the  payment  of  a  debt,  and  therefore 
the  holder  was  not  affected  by  any  equities 
or  defenses  between  the  original  parties,  of 
which  it  had  no  notice.  The  court  said  that 
"the  transfer  of  negotiable  paper  as  securi- 
ty for  antecedent  debts  constitutes  a  materi- 
al and  increasing  portion  of  the  commerce 
of  the  country.  Such  transactions  have  be- 
come very  common  in  financial  circles.  They 
have  grown  out  of  the  necessities  of  busi- 
ness, and,  in  these  days  of  great  commer- 
cial activity,  they  contribute  largely  to 
the  benefit  and  convenience  both  of  debtors 
and  creditors." 
As  the  court  in  the  Swift  Case  also  estab- 
lished the  principle  that  Federal  courts 
are  not  bound  to  follow  the  decisions  of  the 
state  upon  general  principles  of  commercial 
law,  at  least,  in  the  absence  of  local  stat- 
utes, the  Federal  courts  apply  the  Federal 
rule  irrespective  of  whether  the  courts  of 
the  state  in  which  the  Federal  action  origi- 
nated adhere  to  that  rule  or  to  the  con- 
trary rule, — ^the  New  York  rule,  so  called. 
In  addition  to  the  cases  cited  in  support 
of  the  Federal  rule,  there  are  others  in 
which  the  rule  is  so  stated  as  to  sustain 
the  bona  fide  character  of  one  who  takes 
as  collateral  security  which  are  not  in- 
cluded herein,  because  the  paper  was  in 
fact  taken  in  payment  of,  and  not  as  col- 
lateral security  for,  a  pre-existing  indebted- 
ness. 

Other  Federal  cases  which  support  the 
doctrine  announced  in  Swift  v.  Tyson  and 
Brooklyn  City  &  N.  R,  Co.  v.  National 
Bank,  supra,  are  the  following:  Pugh  v. 
Durfee,    1     Blatchf.     412,    Fed.     Cas.    No. 
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equities  of  third  parties.  In  the  case  of 
Brooklyn  City  &  N.  U.  Co.  v.  National  Bunk, 
102  U.S.  14,  26  L.  ed.  61,  tlie  court,  having 
under  consideration  the  precise  question, 
said:  *'The  bank  did  not  take  the  note  in 
suit  as  a  mere  agent  to  receive  the  amount 
due  when  it  suited  the  convenience  of  the 
debtor  to  make  payment.  It  received  the 
note  under  an  obligation,  imposed  by  the 
commercial  law,  to  present  it  for  payment 
and  give  notice  of  nonpayment  in  the  mode 
prescribed  by  the  settled  rules  of  that  law. 
We  are  of  opinion  that  the  undertaking  of 
the  bank  to  fix  the  liability  of  prior  parties 
by  due  pTesentation  for  payment  and  due 
notice  in  case  of  nonpayment — an  under- 
taking necessarily  implied  by  becoming  a 
party  to  the  instrument — was  a  sufficient 
consideration  to  protect  it  against  equities 
existing  between  the  other  parties,  of  which 
it  had  no  notice.     It  assumed  the  duties 


and  responsibilities  of  a  holder  for  valaf. 
and  should  have  the  rights  and  priTile^ 
pertaining  to  that  position."  After  furthirr 
discussion,  the  court  continued :  *^*Our  con- 
clusion, therefore,  is  that  the  transfer  be- 
fore maturity  of  negotiable  paper  as  se- 
curity for  an  antecedent  debt  merely,  vitb- 
out  other  circumstances,  if  the  paper  be  so 
indorsed  that  the  holder  becomes  a  party  to 
the  instrument,  although  the  transfer  i« 
without  express  agreement  by  the  creditor 
for  indulgence,  is  not  an  improper  use  of 
such  paper,  and  is  as  much  in  the  usoaI 
course  of  commercial  business  as  its  tras^- 
fer  in  payment  of  such  debt.  In  either 
case,  the  bona  fide  holder  is  unaffected  b^ 
equities  or  defenses  between  prior  parties, 
of  which  he  had  no  notice." 

The  decisions  of  the  state  courts  are  ic 
hopeless  conflict;  some  of  them  adopting  the 
rule  of  the  Federal  courts,  and  others  bok- 


11,460;  Re  Huddell,  8  W.  N.  C.  407,  Fed. 
Cas.  No.  6,825;  McCarty  v.  Roots,  21  How. 
432, 16  L.  jd.  162 ;  Wood  v.  Seitzinger,  2  Fed. 
843;  Lanning  v.  Lockett,  4  Woods,  455,  10 
Fed.  451;  Doane  v.  King,  30  Fed.  106;  Ford 
V.  Central  Trust  Co.  17  C.  C.  A.  31,  36  U.  S. 
App.  203,  70  Fed.  144;  Grommes  v.  Sulli- 
van, 43  L.R.A.  419,  26  C.  C.  A.  320,  63  U.  S. 
App.  359,  81  Fed.  45;  Hutchins  v.  Langley, 
27  App.  D.  C.  234. 

The  state  courts  which  have  passed  upon 
the  question  are  in  irreconcilable  conflict. 
The  authorities  sustaining  the  Federal  doc- 
trine are  the  following: 

Arkansas:  Exchangk  Nat.  Bank  v. 
Cob. 

California:  Buss  Lumber  &  Mill  Co.  v. 
Muscupiabe  Land  &  Water  Co.  120  Cal.  521, 
65  Am.  St.  Rep.  186,  52  Pac.  995;  Sackett 
V.  Johnson,  54  Cal.  107;  Robinson  v.  Smith, 
14  Cal.  94;  Payne  v.  Beiislcy,  8  Cal.  260, 
68  Am.  Dec.  318;  Naglee  v.  Lyman,  14  Cal. 
450. 

Colorado:  Murphy  v.  Gumaer,  12  Colo. 
App.   472,  65   Pac.   951. 

Connecticut:  Bridgeport  City  Bank  v. 
Welch,  29  Conn.  475;  Osgood  v.  Thompson 
Bank,  30  Conn.  27 ;  Rockville  Nat.  Bank  v. 
Citizens'  Gaslight  Co.  72  Conn.  576,  45  Atl. 
361;  Roberts  v.  Hall,  37  Conn.  205,  9  Am. 
Rep.  308;  McCasky  v.  Sherman,  24  Conn. 
605. 

Georgia:  Smith  v.  Jennings,  74  Ga.  551 ; 
Laster  v.  Stewart,  89  Ga.  181,  15  S.  E.  42; 
Kaiser  v.  United  States  Nat.  Bank,  99  Ga. 
258,  25  S.  E.  620;  Gibson  v.  Conner,  3  Ga. 
47;  Exchange  Bank  v.  Butner,  60  Ga.  654; 
Meadow  v.  Bird,  22  Ga.  246;  Bonaud  v. 
Genesi,  42  Ga.  639;  Partridge  v.  Williams's 
Sons.  72  Ga.  807;  Harrell  v.  National  Bank, 
128  Ga,  504,  67  S.  E.  809;  Wilkinson  v. 
Jeffers.  30  Ga.  153;  Lee  v.  Johnson,  110 
Ga.  280,  34  S.  E.  568;  Waldon  v.  Downing 
Co.  4  Ga.  App.  534,  61  S.  E.  1127.  (In 
(Jeorgia,  §  2957  of  the  Code  provides  that 
the  "receiver  in  pledge  or  pawn  of  prom- 
issory notes  is  such  a  bona  fide  holder  as 
will  protect  him,  under  the  sam^  circum- 
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stances  as  a  purchaser,  from  the  equities 
between  the  parties,  but  not  from  the  tn*^ 
owner,  if  fraudulently  transferred,  thoop. 
without  notice  to  him.") 

Illinois:  Zollman  v.  Jackson  Trust  ft 
Sav.  Bank,  238  111.  290,  —  L.R.A.(y.S. 
— ,  87  N.  E.  297;  Bowman  v.  Millison.  i- 
111.  36;  Mix  v.  National  Bank,  91  111.  ^ 
33  Am.  Rep.  44;  Manning  v.  McClnre,  .>> 
111.  490;  Butters  v.  Haughwout,  42  111.  l^ 
89  Am.  Dec.  401 ;  Doolittle  v.  Cook,  75  IL 
354;  First  Nat.  Bank  v.  Adam,  13S  111.  4^ 
28  N.  E.  955;  Worcester  Nat*  Bank  t 
Cheenev,  87  111.  602;  Mclntire  v.  Yates,  :«"U 
111.  491;  First  Nat.  Bank  v.  Beaird,  3  Wl 
App.  239;  Bemis  v.  Horner,  62  111.  App.  3^. 

Indiana:  Spencer  v.  Sloan,  108  Ind.  18-^ 
58  Am.  Rep.  35,  9  N.  E.  150;  Strauj^han  t 
Fairchild,  80  Ind.  598;  Rowe  v.  Haines.  1» 
Ind.  445,  77  Am.  Dec.  101;  National  Eipl. 
Bank  v.  Berry,  21  Ind.  App.  261,  52  N.  E. 
104;  Warren  v.  Svfers,  23  Ind.  App.  167. 
55  N.  E.  103;  Valette  v.  Mason,  1  Ind.  28*. 

Kansas:  Birket  v.  Elward,  68  Kan.  fi*^. 
64  L.R.A.  568.  104  Am.  St.  Rep.  405,  74  Pac 
1100,  1  A.  &  E.  Ann.  Cas.  272. 

XiOuisiana:  Mechanics'  Bldg.  Asso.  ▼. 
Ferguson,  29  La.  Ann.  548;  AlcPherson  ▼. 
Boudreau,  48  La.  Ann.  431,  19  So.  55C. 
Levy  V.  Ford,  41  La.  Ann.  873,  6  So.  671: 
King  V.  Gayoeo,  8  Mart.  N.  S.  370;  Smith 
V.  Isaacs,  23  La.  Ann.  454;  Citizens'  Bank 
V.  Paynr,  18  La.  Ann.  222,  89  Am.  IVe. 
650;  Lacroix  v.  Derbigny,  18  La.  Ar»n.  27: 
Nott  V.  Watson,  11  La.  Ann.  004;  Mallard  r. 
Aillet,  6  La.  Ann.  92;  Dolhonde's  Succef- 
sion,.21  La.  Ann.  3;  Louisiana  State  Bank 
V.  Gaiennie,  21  La.  Ann.  555. 

Maryland:  Citizens'  Nat.  Bank  v.  Hoop- 
er, 47  Md.  88;  Buchanan  v.  Mechanics* 
Loan  &  Sav.  Inst.  84  Md.  430,  35  Atl.  1099- 

Massachusetts :  Williams  v.  Cheney,  S 
Gray,  215;  Culver  v.  Benedict,  13  Gray,  7: 
(lardner  v.  Gager.  1  Allen,  502;  LeBreton  ▼• 
Peirce.  2  Allen.  8;  Ives  v.  Farmers'  Bank. 
2  Allen.  236;  Stoddard  v.  Kimball,  4  ("u.«iV 
604;  Blanchard  v.  Stevens.  3  Cush.  162.  .>«> 
Am.  Dec.  723;  Lindsay  y,  Chuse,  104  Mast< 
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ing  that,  inasmuch  as  the  indorsee  parts 
with  nothing  and  is  in  no  worse  situation 
than  he  was  before,  he  is  not  a  purchaser 
tor  value.  However,  the  same  argument 
might  be  made  in  the  case  of  the  indorsee 
who  takes  negotiable  paper  before  maturity, 
in  payment  of  an  antecedent  unsecured  debt. 
Ill  is  court  has  held  that  one  who  takes 
negotiable  paper  in  payment  of  an  ante- 
cedent debt,  before  maturity,  and  without 
notice,  actual  or  otherwise,  receives  it  in 
due  course  of  business,  and  becomes,  within 
tlie  meaning  of  commercial  law,  a  holder  for 
value.  Evans  v.  Speer  Hardware  Co.  65 
Ark.  210,  67  Am.  St.  Rep.  919,  45  S.  W. 
370,  and  cases  cited.  The  trend  of  modern 
(locisions  is  in  favor  of  the  rule  adopted  in 
the  Federal  courts,  as  tending  to  promote 
uniformity  in  the  different  jurisdictions. 
Ill  is  is  considered  important,  in  view  of  tjie 


increased  dealings  between  the  citizens  of 
the  different  states,  and  because  the  courts 
of  the  national  government  do  not  recognize 
the  decisions  of  the  state  courts  on  the  ques- 
tion. 

Therefore  we  decide  that  the  indorsee  of 
negotiable  paper,  taken  before  maturity,  as 
collateral  security  for  an  antecedent  in- 
debtedness, in  good  faith,  and  without  no- 
tice of  defenses  which  might  have  been 
available  as  between  the  original  parties, 
holds  the  same  free  from  such  defenses. 
The  decisions  on  the  question  are  collected 
in  a  note  to  7  Cyc.  Law  ft  Proc.  p.  932, 
and   later  cases  in  a  note  to  the  case  of 

Birket  v.  El  ward,  1  A.  &  E.  Ann.  Cas. 
272. 

For  the  reason  given  in  the  opinion,  the 

judgment  will   be  reversed,   and  the  cause 

remanded  for  a  new  trial. 


2.->.3:  Lee  v.  Whi*-ev,  149  Mass.  447,  21 
X.  E.  948;  National  Revere  Bank  v.  Morse, 
163  Mass.  383,  40  N.  E.  180;  Goodwin  v. 
Massachusetts  Loan  &  T.  Co.  152  Mass. 
189.  25  N.  E.  100;  Jewett  v.  Tucker,  139 
Mass.  566,  2  N.  E.  680;  New  England 
Trust  Co.  V.  New  York  Belting  &  Packing 
Co.  166  Mass.  42,  43  N.  E.  928;  Lowell  v. 
Biekford,  201  Mass.  543,  88  N.  E.  1. 

Minnesota:  Rosemond  v.  Graham,  64 
Minn.  .323,  40  Am.  St.  Rep.  336,  56  N.  W. 
3S;  Haugan  v.  Sunwall.  00  Minn.  367,  62 
N.  W.  398:  St.  Paul  Gaslifrht  Co.  v.  Sand- 
stone. 73  Minn.  225.  75  N.  W.  1050;  dictum 
in  Selover  v.  First  Nat.  Bank,  77  Minn.  140. 
79  N.  W.  666;  First  Nat.  Bank  v.  Busch, 
102  Minn.  365,  113  N.  W.  898. 

Nebraska:       Lashmett  v.    Prall,    2    Neb. 
riTnof.)  284,  96  N.  W.  152. 

Nevada:  Fair  v.  Howard,  6  Nev.  304; 
TIavdon  v.  Nicoletti,  18  Nev.  290,  3  Pac. 
473. 

New  Jersey:  Allaire  v.  Hartshorne,  21 
N.  J.  L.  665.'  47  Am.  Dec.  175;  Armour  v. 
lifcMichael,  36  N.  J.  L.  92. 

Rhode  Island:  Bank'  of  the  Republic  v. 
Carrington,  6  R.  I.  515,  73  Am.  Dec.  83; 
Cobb  V.  Dovle,  7  R.  I.  550;  Randall  v. 
Phode  Island  Lumber  Co.  20  R.  I.  625,  40 
Atl.  763. 

South  Carolina :  •  Fretwell  v.  Carter.  78 
S.  C.  531,  59  S.  E.  639;  Bank  of  Charleston 
V.  Chambers.  11  Rich.  L.  657;  Dearman  v. 
Trimmier,  26  S.  C.  506,  2  S.  E.  501. 

Texas:  Liddell  v.  Grain,  53  Tex.  549; 
Kauffman  v.  Rohev,  60  Tex.  308,  48  Am. 
Rep.  264;  Wright  v.  Hardit,  88  Tex.  653,  32 
S.  W.  885;  Alexander  v.  Bank  of  Lebanon, 
19  Tex.  Civ.  App.  620,  47  S.  W.  840;  Marx 
v.  Drevfus  (Tex.  Civ.  App.)  26  S.  W.  232, 
rehearing  denied  in  26  S.  \V.  853;  H.  B. 
Claflin  &  Co.  v.  Harrington.  23  Tex.  Civ. 
App.  345.  56  S.  W.  370;  Ronde  v.  Lafayette 
Lodge,  15  Tex.  448;  Brown  v.  Thompson, 
70  Tex.  68,  15  S.  W.  168;  Grenoaux  v. 
Wheeler,  6  Tex.  515;  Bruce  v.  First  Nat. 
Bank,  25  Tex.  Civ.  App.  295,  60  S.  W.  1000; 
Martin  v.  German  American  Nat.  Bank 
(Tex.  Civ.  App.)  102  S.  W.  131. 
Zl  ^,R,A,(N.a) 


Vermont:  Sawyer  v.  Cutting,  23  Vt. 
486;  Noyes  v.  Landon,  59  Vt.  569,  10  Atl. 
342;  People's  Nat.  Bank  v.  Clayton,  66  Vt. 
541,  29  Atl.  1020;  Atkinson  v.  Brooks,  26 
Vt.  569,  62  Am.  Dec.  592;  Pinney  v.  Kimp- 
ton,  46  Vt.  80;  dictum  in  Austin  v.  Curtis, 
31  Vt.  64. 

Virginia!  Alexandria,  L.  &.  H.  R.  Co. 
V.  Burke,  22  Gratt.  254;  Prentice  v.  Zane, 

2  Gratt.  262. 

West  Virginia:  Hotchkiss  v.  Fitzgerald 
Patent  Prepared  Plaster  Co.  41  W.  Va. 
357,  23  S.  E.  576;  dictum  in  Smith  v.  Law- 
son,  18  W.  Va.  212,  41  Am.  Rep.  688. 

English  and  Canadian  cases  also  support- 
ing what  is  known  in  this  country  as  the 
Federal   doctrine   are   the    following: 

Currie  v.  Misa,  L.  R.  10  Exch.  163,  4 
Eng.  Rul.  Cas.  317;  Bosanquet  v.  Forster, 
9   Car.   &   P.   659;    Bosanquet  v.   Dudman, 

1  Starkie,  1 ;  Percival  v.  Frampton,  2 
Cromp.  M.  &  R.  180;  Pillans  v.  Van  Mierop, 

3  Burr.  1664;  Bramah  v.  Roberts,  1  Bing. 
N.  C.  469;  Ex  parte  Bloxham,  8  Ves.  Jr. 
531;  Boehm  v.  Sterling,  7  T.  R.  423;  Hey- 
wood  V.  Watson,  4  Bing.  496;  Price  v. 
Price,  16  Mees.  &  W.  232;  PoWer  v.  Morris, 

2  EI.  &  Bl.  89;  Gooderham  v.  Hutchison, 
5  U.  C.  C.  P.  241 ;  Blake  v.  Walsh,  29  U. 
C.  Q.  B.  541 ;  Canadian  Bank  v.  Woodward, 
8  Ont.  App.  Rep.  347;  Cowan  ▼•  Doolittle, 
46  U.  C.  Q.  B.  398. 

In  Birket  v.  Elward,  68  Kan.  295,  64 
I^R.A.  568,  104  Am.  St.  Rep.  405,  74  Pac. 
1100,  1  A.  &  E.  Ann.  Cas.  272,  supra, 
the  court  said  that  "if  the  question  were 
a  new  one,  to  be  determined  upon  the  con- 
sideration of  equitable  principles,  there 
would  be  strong  reasons  for  holding  that 
he  who  takes  a  note  merely  as  security  for 
an  existing  debt  acquires  no  greater  right 
than  his  debtor  had.''  As  a  reason  for  the 
adoption  of  the  Federal  doctrine  in  Kansas, 
the  court  stated  that  questions  as  to  the 
rights  of  the  holders  are  likely  to  arise 
frequently  between  inhabitants  of  different 
states,  and  that  it  is  therefore  important 
that  the  rule  should  be  uniform  in  the 
various    jurisdiction^ 
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5.  The  New  TorJc  rule. 

1.  In  general. 

Some  states,  on  the  other  hand,  main- 
tain the  doctrine  that  the  holder  of  negoti- 
able paper  as  collateral  security  for  a  pre- 
existing debt  is  not  entitled  to  protection 
against  equities  and  defenses  existing  be- 
tween the  original  parties.  Courts  hold- 
ing this  doctrine  proceed  on  the  theo- 
ry that  the  holder  parted  with  nothing 
in  the  nature  of  a  new  consideration  when 
he  acquired  the  collateral,  and  therefore  is 
not  injured  by  an  impeachment  of  his 
rights  or  title  thereunder.  Tliis  doctrine, 
which  introduced  an  exception  in  the  gen- 
eral rule  of  law  respecting  negotiable  paper, 
was  first  announced  by  Chancellor  Kent  in 
Bay  V.  Coddington,  6  Johns.  Ch.  64,  9  Am. 
Dec.  268  (affirmed  in  20  Johns.  637,  11  Am. 
Dec.  342),  and  is  called  the  New  York  rule. 
After  the  decision  in  Swift  v.  Tyson,  which 
established  the  Federal  rule.  Chancellor 
Kent  seems  to  have  changed  his  views  some- 
what, since  in  his  Commentaries,  vol.  III., 
p.  81,  he  said:  "I  am  inclined  to  concur 
in  that  decision  [Swift  v.  Tyson],  as  the 
plainer  and   better  doctrine.*' 

Cases  which  have  adopted  the  New  York 
rule  are  the  following  (in  some  of  the  juris- 
dictions represented,  as  pointed  out  in  the 
next  -subdivision,  the  rule  is  held  to  have 
been  changed  by  statute)  : 

Alabama:  First  Nat.  Bank  v.  Johnston, 
97  Ala.  655,  11  So.  690;  Spira  v.  Hornthall, 
77  Ala.  137;  Connerly  v.  Planters'  &  M. 
Ins.  Co.  66  Ala.  432;  Louisville  Bkg.  Co. 
V.  Howard,  123  Ala.  380,  82  Am.  St.  Rep. 
126,  26  So.  207;  Vann  v.  Marbury,  100  Ala. 
438,  23  L.R.A.  325,  46  Am.  St.  Rep.  70, 
14  So.  273;  Miller  v.  Boykin,  70  Ala.  469; 
Fenouille  v.  Hamilton,  35  Ala.  319;  Mc- 
Kenzie  v.  Branch  Bank,  28  Ala.  606,  65 
Am.  Dec.  369;  Andrews  v.  McCoy,  8  Ala. 
920,  42  Am.  Dec.  669;  Bank  of •  Mobile  v. 
Hall,  6  Ala.  639,  41  Am.  Dec.  72;  Cullum 
V.  Branch  Bank,  4  Ala.  21,  37  Am.  Dec. 
725;  Thompson  v.  Maddux,  117  Ala.  468, 
23  So.  157;  Reid  v.  Bank  of  Mobile,  70  Ala. 
199. 

Arkansas:  Bank  of  Commerce  v.  Wright, 
63  Ark.  604,  40  S.  W.  81  (obiter)  ;  Bert- 
rand  v.  Barkman,  13  Ark.  159  (obiter), 
(The  dicta  in  the  Arkansas  cases  are  over- 
ruled  by    Exchange   Nat.    Bank   v.    Coe. 

Iowa:  Iowa  College  v.  Hill,  12  Iowa, 
462;  Ryan  v.  Chew,  13  Iowa,  589;  Ruddick 
V.  Lloyd,  15  Iowa,  441,  83  Am.  Dec.  423; 
Van  Patton  v.  Reals,  46  Iowa,  62;  Union 
Nat.  Bank  v.  Barber,  56  Iowa,  559,  9  N. 
W.  890;  Bone  v.  Tharp,  63  Iowa,  223,  18 
N.  W.  906;  Noteboom  v.  Watkiiis,  103 
Iowa,  680,  72  N.  VV.  760;  Keokuk  County 
State  Bank  v.  Hall,  100  Iowa,  540,  76  N. 
W.  832;  Cable  v.  Buchanan,  109  Iowa,  661, 
80  N.  W.  1066.  (But  see  next  subdivision 
as  to  efTect  of  uniform  negotiable  instru- 
ment law  on  the  rule  in  Iowa.) 

Kentuckv:  May  v.  Quimbv,  3  Bush,  96; 
I.ee  V.  Smead,  1  Met.  (Ky.)  628,  71  Am. 
•Dec.  494.  (But  see  next  subdivision  aa  to 
31  L.R.A.(N.S.) 


effect  of  uniform  negotiable  instrument  lav 
on  the  rule  in  Kentucky.) 

Maine:  Smith  v.  Bibber,  82  Me.  94. 
17  Am.  St.  Rep.  464,  19  Atl.  89  (in  which 
the  court  said  that  if  the  question  were  an 
open  one  in  the  state,  it  would  be  inclined 
to  adopt  the  Federal  rule,  as  bc<«t  sustained 
by  principle  and  authority)  ;  Bramhall  t. 
Beckett,  31  Me.  205;  Nutter  v.  Stover,  43 
Me.    163. 

Michigan:  Henriques  v.  Ypsilanti  Sav. 
Bank,  84  Mich.  168,  47  N.  W.  558;  Citr 
Bank  v.  Dill,  84  Mich.  549.  47  N.  W.  IK-T*: 
Maynard  v.  Davis,  127  Mich.  571,  86  N.  W. 
J051.  (But  see  next  subdivision  as  to  ef- 
fect of  uniform  negotiable  instrument  lav 
on  the  rule  in  Michigan.) 

Mississippi:  First  Nat.  Bank  ▼.  Strauss. 
66  Miss.  479,  14  Am.  St.  Rep.  579,  6  Sa 
232;  Woodsen  v.  Owens  (Miss.)  12  So. 
207. 

Missouri:  Goodman  v.  Simonds,  19  Ho. 
107;  Napa  Valley  Wine  Co.  v.  Rinehart, 
42  Mo.  App.  171;  Wells  v.  Jones,  41  Ma 
App.  1;  Brainard  v.  Reayis,  2  Mo.  App. 
490;  Loewen  y.  Forsee,  137  Mo.  29,  59  Am. 
St.  Rep.  489,  38  S.  W.  712  (criticizing 
Grant  v.  Kid  well,  30  Mo.  455,  in  which  a 
contrary  doctrine  was  announced)  ;  John- 
son y.  Grayson  (Mo.)  130  S.  W.  673;  Reitx 
y.   Patton,   73   Mo.   App.  616. 

New  Hampshire :  Jenness  v.  Be&n,  10  N. 
H.  266,  34  Am.  Dec.  152 ;  Williams  v.  Little, 
11  N.  H.  66. 

North  Carolina:  Harris  v.  Horner,  21 
N.  C.  (1  Dey.  &  B.  Eq.)  455,  30  Am.  Dee. 
182;  Holderby  y.  Blum,  22  N.  C.  (2  Dev. 
&  B.  Eq.)    51;   Brooks  v.  Sullivan,    129  X. 

C.  190,  39  S.  E.  822.  (But  see  next  sub- 
division as  to  effect  of  uniform  negotiable 
instrument  law  on  the  rule  in  North  Can)- 
lina.) 

Ohio:  Roxborough  v.  Mesaick,  6  Ohio 
St.  448,  67  Am.  Dec  346;  Reznor  ▼. 
Hatch,  7  Ohio  St.  248;  Smith  t.  WormaB, 
19  Ohio  St.  148. 

New  York:  Duncan  v.  Gosehe,  8  Besv. 
243,  21  How.  Pr.  344;  Stalker  v.  McDonald. 
6  Hill,  93,  40  Am.  Dec.  389;  Wardell  t. 
Howell,  9  Wend.  170;  Francia  v.  Joseph, 
3  Edw.  Cli.  182;  Mickles  v.  Colvin,  4  Barb. 
304;  West  v.  American  Exch.  Bank.  44 
Barb.  175;  Mayer  v.  Heidelbach,  123  N.  Y. 
332,  9  L.R.A.  850,  25  N.  E.  416  (obiter) : 
Sutherland  v.  Mead,  80  App.  Div.  103,  SO 
N.  Y.  Supp.  504;  Furniss  v.  Gilchrist,  1 
Sandf.  53;  Fenby  v.  Pritchard,  2  Sandf.  151. 

North  Dakota:     Porter  v.  Andnia,  10  N. 

D.  658,   88   N.   W.   567. 
Pennsylvania:     Lord  v.  Ocean  Bank,  20 

Pa.  384,  69  Am.  Dec.  728;  Smith  v.  Hoge- 
land,  78  Pa.  252;  Depeau  v.  Waddington,  6 
Whart.  220,  36  Am.  Dec.  216;  Petrie  v 
Clark,  11  Serg.  &  R.  377,  14  Am.  Dec.  63C: 
Kirkpatrick  v.  Muirhcad,  16  Pa.  117;  Cum- 
mings  v.  Boyd,  83  Pa.  372;  Asbton's  Ap- 
peal, 73  Pa.  153. 

Tennessee:  Craighead  v.  W^ells.  8  Bart. 
38,  35  Am.  Dec.  685;  Richardson  v.  Rice, 
9  Baxt.  290,  40  Am.  Rep.  92;  King  v.  Doo- 
little,  1  Head,  88;  Ingram  v.  Mor^gan,  4 
Humph.  66,  40  Am.  Dec  626;  Van  Wyck 
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V.  Norvell,  2  Humph.  192;  Martin  v.  Citi- 
zens' Bank  &  T.  Co.  94  Tenn.  17a,  28  S.  W. 
1097.  (But  see  next  subdivision  as  to  ef- 
fect of  uniform  negotiable  instrument  law 
upon  the  rule  in  lennessee.) 

Wisconsin:  Cook  v.  Helms,  5  Wis.  107; 
Bowman  v.  Van  Kuren,  29  Wis.  209,  9  Am. 
Kep.  554;  Union  Nat.  Bank  v.  Roberts,  45 
Wis.  373;  Body  v.  Jewsen,  33  Wis.  402; 
Jenkins  v.  Schaub,  14  Wis.  1;  Knott  v. 
Tidyman,  86  Wis.  164,  56  N.  W.  632. 

In  applying  the  New  York  rule  on  this 
pointy  it  is  important  not  to  lose  sight  of 
the  general  rule  that  one  not  himself  a 
bona  fide  holder  may  nevertheless  be  pro- 
tected against  equities  between  prior  par- 
ties if  his  indorser,  or  any  intermediate  in- 
dorser,  was  a  bona  fide  holder  and  entitled 
to  such  protection.  The  importance  of  that 
rule  in  connection  with  the  subject  under 
annotation  is  illustrated  by  Prentice  v. 
Zane,  2  Gratt.  262,  where  the  court  sent 
the  case  back  for  a  finding  on  the  question 
whether  the  plaintiff's  indorser,  who  was 
himself  the  indorsee  of  the  payee,  was  a 
bona  fide  holder,  and  the  implication  clear- 
ly is  that  if  he  was,  the  plaintiff  bank  would 
be  protected  as  against  equities  between  the 
maker  and  payee,  notwithstanding  that  the 
bank  took  the  note  merely  as  collateral  se- 
curity for  a  pre-existing  indebtedness,  and 
under  the  rule  in  Pennsylvania,  where  the 
note  was  made,  would  not  itself  be  a  bona 
fide  holder. 

2,  Effect  of  negotiable  in8truf>},ent  law. 

Some,  if  not  all,  of  the  annotators  on  the 
uniform  negotiable  instrument  law,  have 
expressed  the  opinion  that  the  adoption  of 
that  law  in  states  in  which  the  New  York 
rule  formerly  obtained  operates  to  change 
that  rule,'  by  virtue  of  its  express  provi- 
sions, including,  inter  alia,  the  provisions 
that  "an  antecedent  or  pre-existing  debt 
constitutes  value,"  and  that  "where  a  hold- 
er has  a  lien  on  the  instrument,  arising 
either  from  contract  or  by  implication  of 
law,  he  is  deemed  a  holder  for  value  to  the 
extent  of  his  lien." 

This  \7as  also  the  view  taken  in  Trust 
Co.  V.  Markee,  179  Fed.  764,  with  reference 
to  tliis  law  as  adopted  in  Missouri  or  Penn- 
sylvania, in  both  of  which  states  the  New 
York  rule  previously  prevailed.  The  deci- 
sion would  be  of  more  weight  on  the  point 
if  it  had  emanated  from  either  of  the  state 
courts,  rather  than  from  a  Federal  court 
which  has  always  been  opposed  to  the  New 
York  rule.  In  this  connection  it  may  be 
noted  that  it  was  apparently  assumed  by 
the  Missouri  supreme  court  in  Johnson  v. 
Grayson  (Mo.)  130  S.  W.  673,  that  the 
New  York  rule  was  still  in  force  in  that 
state,  although  that  case  was  decided  after 
the  adoption  of  the  uniform  negotiable  in- 
strument law,  which,  however,  was  not  re- 
ferred to. 

The  view  that  the  Federal  rule  is  adopted 
by  the  uniform  negotiable  instrument  law 
has  also  been  taken  in  Kentuckv  (Wilkins 
V.  Usher,  123  Ky.  696,  97  S.  VV.  37;  Citi- 
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zens'  Bank  v.  Bank  of  Waddy,  126  Ky.  169, 
11  L.R.A.(N.S.)  598,  328  Am.  St.  Hep.  282, 
103  S.  VV.  249),  in  Michigan  (Graham  v. 
Smith,  155  Mich.  65,  118  N.  W.  726),  and 
in  North  Carolina  (Brooks  v.  Sullivan,  129 
N.  C.  190,  39  S.  E.  822),  although  the  New 
York  rule  formerly  prevailed  in  all  three 
states. 

That  view  has  also  been  taken  in  Vir- 
ginia (Payne  v.  Zell,  98  Va.  294,  36  S.  E. 
379),  where  it  seems  the  rule  had  not  been 
previously  settled.  None  of  these  cases, 
however,  discusses  the  point  at  any  length, 
and  in  Brooks  v.  Sullivan,  supra,  it  was 
not  applied,  for  the  reason  that  tlie  transac- 
tion in  question  occurred  before  the  passage 
of  the  law. 

In  Bank  of  Charleston  v.  Johnston,  105 
Tenn.  521,  59  S.  W.  131,  also,  the  court 
said  that  it  was  aware  that  the  rule  pre- 
viously prevailing  in  Tennessee  had  been 
changed  by  art.  2,  §  35,  and  art.  4,  §  62, 
of  tne  general  act  relating  to  negotiable 
instriunents.  This,  however,  is  doubly 
obiter,  since  the  transaction  in  question  oc- 
curred long  before  the  adoption  of  the  act, 
and,  as  the  court  held,  for  that  reason  was 
not  governed  by  it;  iind  besides,  the  paper 
in  this  instance  was  transferred  in  payment 
of,  and  not  as  collateral  security  for,  the 
antecedent  indebtedness.  Tliere  was  no  dis- 
cussion of  the  point,  the  court  apparently 
assuming  that  there  was  no  question  about 
a  change  having  been  effected  so  far  as 
subsequent   transactions   were   concerned. 

There  seems  to  be  some  conflict  upon  the 
point  in  Iowa.  In  Voss  v.  Chamberlain, 
139  Iowa,  569,  19  L.R.A.(N.S.)  106,  130 
Am.  St.  Rep.  331,  117  N.  W.  269,  the  paper 
was  taken  by  way  of  substitution  for  other 
collateral,  which  was  surrendered  in  the 
same  transaction,  so  that,  as  the  court  con- 
ceded, there  was  no  question  under  any 
rule  as  to  the  bona  fide  character  of  the 
holder.  The  court,  however,  remarked  that 
since  the  adoption  of  the  negotiable  instru- 
ment law  there  was  no  question  as  to  a 
holder  who  takes  by  way  of  security  for 
pre-existing  indebtedness  being  a  holder  for 
value.  But  in  Commercial  Nat.  Bank  v. 
Citizens'  State  Bank,  132  Iowa,  706,  109 
N.  W.  198,  it  was  held  that  the  transfer  of 
a  certificate  of  deposit  as  a  conditional 
credit  on  a  pre-existing  indebtedness,  the 
agreement  being  that  if  the  certificate  was 
paid  by  the  issuing  bank  the  credit  should 
become  absolute,  but  if  not  so  paid,  the 
same  was  to  be  charged  back  to  the  in- 
4orser,  did  not  sustain  the  bona  fide  char- 
acter of  the  holder,  either  under  the  gen- 
eral law  or  by  virtue  of  the  statute  re- 
lating to  negotiable  instruments.  The  court 
quoted  the  provision  of  the  act  to  the  ef- 
fect that  "value  is  any  consideration  suffi- 
cient to  support  a  simple  contract,  and  that 
an  antecedent  or  pre-existing  debt  consti- 
tutes value;"  and  said  that  it  made  no 
provision  for  conditional  credit,  a  credit 
that  may  or  may  not  become  absolute,  and 
hence  that  its  aid  could  not  be  invoked  in 
behalf  of  the  plaintiffs  contention.  It 
would  seem  that  a  holder  who  allowed  a 
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conditional  credit  on  the  pre-existing  in- 
debtedness would  he  in  at  least  as  good 
a  position  as  one  who  took  merely  as  col- 
lateral security  without  other  considera- 
tion. This  case  makes  no  reference  to  the 
dictum  in  the  Voss  Case. 

A  special  term  decision  by  Werner,  J. 
(now  of  the  court  of  appeal),  in  Brewster 
V.  Shrader,  26  Misc.  480,  57  N.  Y.  Supp. 
606,  also  took  the  view  that  the  New  York 
rule  had  been  changed  by  the  adoption  of 
the  negotiable  instrument  law. 

This  view  also  appears  to  be  sustained 
by  the  decision  of  the  second  department 
in  Petrie  v.  Miller,  57  App.  Div.  17,  87 
N.  Y.  Supp.  1042  (affirmed  without  opinion 
173  N.  Y.  696,  66  N.  E.   1121),  if,  as 


in 


the  unofficial  reports  and  the  record  of  the 
case  in  the  court  of  appeals  indicate,  and 
as  the  context  seems  to  require,  the  word 
"sufficient"  be  substituted  for  the  word 
"insufficient"  in  the  following  sentence,  near 
the  close  of  the  opinion,  as  reported  in  the 
official  report;  "The  evidence  is  insufficient 
to  show  that  the  plaintiff  took  the  note 
either  in  discharge  of  Mrs.  Buchanan's  obli- 
gation pro  tanto,  or  as  collateral  to  her 
indebtedness."  Upon  the  other  hand,  in 
a  later  decision  in  the  same  department 
(Roseman  v.  Mahony,  86  App.  Div.  377, 
83  N.  Y.  Supp.  749),  the  court  expressly 
said  that  to  come  within  §  51  of  the  negoti- 
able instrument  law,  providing  that  "an 
antecedent  or  pre-existing  debt  constitutes 
value,"  the  holder  of  the  note  must  give 
up  the  debt  either  wholly  or  qualifiedly,  in 
order  to  constitute  consideration;  that  he 
must  part  with  something,  if  not  with  the 
debt,  at  least  with  the  right  to  sue  upon 
it  for  some  determinate  period.  And  the 
assumption  clearly  was  that  the  plaintiff, 
having  taken  the  note  merely  as  collateral 
security  for  a  past  indebtedness,  and  there 
being  nothing  to  show  that  he  extended  the 
time  of  payment  or  did  any  other  act  which 
would  have  prevented  him  from  surrender- 
ing the  note  and  resorting  to  the  original 
indebtedness,  he  was  not  a  bona  fide  holder, 
entitled  to  enforce  the  note  against  an  ac- 
commodation indorser,  although  the  actual 
decision  was  apparently  on  the  ground  that 
the  plaintiff  had  not  saved  the  point  be- 
low. (In  view  of  the  New  York  cases  cited 
under  the  division  "Accommodation  paper," 
infra,  it  would  seem  that  even  upon  the  as- 
sumption that  the  New  York  rule  had  not 
been  changed  by  the  statute,  the  mere  lack 
of  consideration  would  not  have  been  a  de- 
fense to  the  accommodation  indorser  as 
against  the  plaintiff.  There  may,  however, 
have  been  a  diversion  of  the  note,  or  some 
other  defense  available  as  against  anyone 
not  sustaining  the  character  of  a  bona  fide 
holder.)  There  is  no  mention  in  the  Rose- 
man  Case  of  the  decision  in  the  Petrie  Case. 
The  appellate  division,  of  the  first  depart- 
ment, in  Sutherland  v.  Mead,  80  App.  I>iv. 
103,  80  N.  Y.  Supp.  604,  also  took  the  view 
that  the  New  York  rule  has  not  been 
changed  by  the  uniform  negotiable  instru- 
ment law,  holding  that  §  51  means  that  to 
constitue  an  antecedent  or  pre-existing  debt 
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a  valuable  consideration  In  support  nf  i 
promissory  note  that  has  been  fraudulentlt 
diverted,  as  valid  in  the  bandd  of  a  b^ua 
fide  holder,  the  latter  must  have  canrn.- : 
and  in  legal  effect  paid  and  discharged  tb« 
antecedent  or  pre-existing  debt;  and  that  it 
was  not  intended  thereby  that  when  a  debt 
continues  to  remain  in  existence  and  en- 
forceable as  such,  and  the  note  is  taken  ai 
collateral  security  for  its  payment,  such 
debt,  undischarged,  constitutes  a  valiiable 
consideration,  or  the  holder  of  the  note  one 
in  due  course,  as  against  the  accommoda- 
tion maker  or  indorser  who  has  been  de- 
frauded by  the  negotiation  of  the  instrs- 
ment.  The  court  also  considered  the  bear- 
ing of  §§  52,  55,  and  94  on  the  question, 
but  reached  the  conclusion  that  tne  Xev 
York  rule  had  not  been  changed.  The  firft 
department  adhered  to  this  poaition  is 
Bank  of  America  v.  Waydell,  103  App.  Dit. 
25,  92  N.  Y.  Supp.  666  (affirmed  in  187  X. 
Y.  115,  79  N.  E.  857,  without  passing  on 
this  ik)int).  To  the  same  effect  is  Uarris 
V.  Fowler,  59  Misc.  523,  110  N.  Y.  Supp. 
987. 

It  may  be  observed  that  none  of  ihem 
New  York  cases  nor  the  Iowa  case  Koid- 
mercial  Nat.  Bank  v.  Citizens'  State  Baiik. 
supra),  denying  that  the  New  York  ni:« 
has  been  changed,  consider  the  bearing  oi 
the  question  of  the  provision  to  the  eSe^i 
that  where  the  holder  has  a  lien  on  the  ii:- 
strument,  arising  either  from  contract  or 
by  implication  of  law,  he  is  deemed  tli« 
holder  for  value  to  the  extent  of  his  Wtn. 
although  that  provision  seems  especially 
pertinent  to  the  point.  Upon  the  other 
hand,  the  cases  previously  cited,  which  take 
the  view  that  the  uniform  negotiable  ia- 
strument  law  has  changed  the  Neir  York 
rule  in  jurisdictions  where  it  previously 
obtained,  contain  practically  no  diacoasioa 
of  the  point,  and  in  some  of  them,  as  al- 
ready pointed  out,  what  is  said  on  the  point 
is  dicta. 

It  is  stated  in  Re  Hopper-Morgan  Co. 
154  Fed.  249,  that  the  ''rule"  declared  in 
Grocers'  Bank  v.  Penfield,  69  N.  Y.  50±, 
25  Am.  Rep.  231,  and  Continental  Nat. 
Bank  v.  Townsend,  87  N.  Y.  8,  has  not  been 
changed  by  the  negotiable  instrument  laif. 
This  case,  however,  lends  no  additional 
support  to  the  view  that  the  New  York 
rule,  which  in  general  denies  the  bona  fide 
character  of  one  who  takes  paper  as  collat- 
eral security  for  a  pre-existing  indebted- 
ness, has  not  been  changed,  since  the  cases 
referred  to  did  not  apply  that  rule,  but  held 
that  the  rule  did  not  apply  to  one  who 
took  accommodation  paper  as  collateral  w- 
curity  for  a  pre-existing  indebtedness,  'where 
there  was  no  diversion  or  defense  other  than 
lack  of  consideration.  (See  infra,  "Accom- 
modation papers.") 

In  Lowell  v.  Bickford,  201  Mass.  543,  8S 
N.  £.  1,  the  court,  in  support  of  its  prup> 
osition  that  taking  a  note  as  collateral  se- 
curity for  pre-existing  indebtedness  makes 
one  a  bon^  fide  holder  as  against  an  accom> 
modation  maker,  cites  Rev.  Law,  chap.  73, 
§  42,  which  is  the  same  as  §  51  of  the  New 


Idl6. 


fiXC&AKGE  KA^.  BAt^K  v.  COfi. 


205 


York  n^otiable  instrument  law.  But  in 
this  case  there  was  an  extension  of  time  on 
the  original  indebtedness  and  no  diversion 
of  the  aoconunodation  paper,  and  either  of 
those  facts  would  take  the  case  out  of  the 
New  York  rule,  even  in  jurisdictions  where 
that  rule  generally  obtains.  Moreover,  as 
appeared  from  the  first  subdivision  of  this 
note,  Massachusetts  was  committed  to  the 
Federal  rule  even  before  the  adoption  of  the 
statute  in  question,  and  hence  a  construc- 
tion of  this  statute  so  as  to  uphold  the  bona 
fide  character  of  one  who  takes  paper  as 
collateral  security  for  a  past  indebtedness 
would  not  involve  any  change  in  its  pre- 
existing rule  as  would  be  the  case  if  such 
construction  of  its  own  statute  were 
adopted  by  the  Kew  York  courts. 

o.  Origin  of  the  conflict  heteeen  Fed' 
eral  and  New  Torh  rules. 

It  is  of  interest,  at  least,  as  a  matter  of 
judicial  history,  to  note  that  the  Federal 
rule,  as  opposed  to  the  New  York  rule,  had 
its  origin  in  a  dictum  of  Judge  Story  in 
Swift  v.  Tyson,  16  Pet.  1,  10  L.  ed.  865,  and 
that  be  apparently  relied  mainly  upon  the 
supposed  authority  of  Chancellor  Kent's 
opinion  in  Bay  v.  Coddington,  5  Johns.  Ch. 
64,  9  Am.  Dec.  268, —  the  very  case  which 
is  now  regarded  as  the  foundation  of  the 
opposite  rule, — that  is,  the  New  York  rule. 
TTie  holder  of  the  paper  in  the  Swift  Case 
had  taken  the  same  in  payment  of,  and 
not  as  collateral  security  for,  a  pre-existing 
indebtedness,  and  the  soundness  of  the  act- 
ual decision  in  the  case  that  taking  paper 
in  payment  of  a  pre-existing  indebtedness, 
without  any  other  present  consideration,  is 
sufficient  to  sustain  the  bona  fide  character 
of  the  holder,  is  conceded  even  in  New  York 
(see,  for  example,  Mayer  v.  Ueidelbach, 
123  N.  Y.  332,  9  L.R.A.  850,  25  N.  E.  379), 
and  other  states  that  follow  the  New  York 
rule  denying  that  character  to  one  who  ac- 
cepts the  paper  merely  as  collateral  secu- 
rity for  a  pre-existing  indebtedness,  with- 
out any  present  consideration. 

The  question  which  Justice  Story  dis- 
cussed in  the  Swift  Case  was  the  general 
one  whether  a  pre-existing  debt  constitutes 
valuable  consideration  in  the  sense  of  the 
«  general  rule  applicable  to  negotiable  in- 
struments, and,  in  deciding  that  question  in 
the  affirmative,  he  cited  and  relied  largely 
upon  Chancellor  Kent's  opinion  in  Bay  v. 
Coddington,  supra  (and  the  latter  opinion 
does,  by  implication,  at  least,  support  that 
general  proposition) ;  but  Justice  Story,  al- 
most inadvertently,  it  would  seem,  in  for- 
mulating his  own  statement  of  the  rule  on 
the  subject,  so  framed  it  as  to  sustain  the 
character  as  a  bona  fide  holder  of  one  who 
takes  paper  as  collateral  security  for  a  pre- 
existing indebtedness,  as  well  as  one  who 
takes  it  in  payment  of  such  an  indebtedness, 
without  apparently  considering  the  possibil- 
ity of  making  the  distinction  between  the 
two  which  was  foreshadowed,  if  not  ex- 
pressly made,  by  Chancellor  Kent  in  the 
Bay  Case  and  which  is  now  recognized  and 
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adopted  in  New  York  (see  Mayer  y.  Heidel- 
bach,  supra)  and  in  other  states  which  fol- 
low the  New  York  rule  denying  the  bona 
fide  character  of  one  who  takes  as  collat- 
eral security.  Chancellor  Kent's  apparent 
assumption  in  the  Bay  Case,  that  the  ac- 
ceptance in  payment  of  a  pre-existing  in- 
debtedness would  sustain  the  bona  fide 
character  of  the  holder,  was  doubtless  cor- 
rect; but  his  actual  decision  denied  such 
character  to  one  who  had  taken  the  paper 
as  collateral  security  for  contingent  liabil- 
ities previously  incurred  by  indorsements. 

Justice  Story,  under  the  impression  that 
Chancellor  Kent's  actual  decision  in  the 
Bay  Case  against  the  holder  rested  upon 
the  peculiar  circumstances  of  the  case,  ap- 
parently overlooked  the  fact  that  that  de- 
cision— at  least,  as  it  has  been  construed 
by  the  later  New  York  cases — established 
the  exact  contrary  of  his  own  dictum  that 
taking  as  collateral  security  for  an  exist- 
ing indebtedness  is  sufficient  to  establish 
the  bona  fide  character  of  the  holder,  which 
iie  apparently  stated  as  a  mere  variant  or 
specific  application  of  Chancellor  Kent's  as- 
sumption in  the  Bay  Case,  that  acceptance 
of  the  paper  in  payment  of  past  indebted- 
ness  is   sufficient. 

Additional  evidence  that  Justice  Story 
supposed  he  was  following,  and  not  depart- 
ing from,  the  doctrine  of  Bay  v.  Coddington, 
— as  in  fact  he  was,  so  far  as  the  decision 
on  the  facts  in  the  Swi^t  Case  was  con- 
cerned,— is  furnished  by  his  statement  that 
Chancellor  Kent  had  since  affirmed  the 
same  doctrine  in  his  Commentaries  (citing 
3  Kent,  Com.  §  44,  age  81;  but  the  very 
passage  of  the  Commentaries  thus  referred 
to  clearly  implies  that  the  generalization 
in  the  Bay  Case,  which  Justice  Story  re- 
lied upon  not  only  for  his  decision  that 
taking  paper  in  payment  of  past  indebted- 
ness is  sufficient  to  sustain  the  bona  fide 
character  of  the  holder,  but  also  for  his 
dictum  that  taking  it  as  collateral  security 
is  sufficient  for  that  purpose,  was  limited 
to  the  former,  and  did  not  include  the 
latter  situation.  The  text  reads:  "But  it 
was  held  [in  the  Bay  Case]  that  if  the 
paper  be  not  negotiated  in  the  usual  course 
of  business,  nor  in  payment  of  any  anteced- 
ent [or  existing]  debt,  nor  for  cash  or 
property 'advanced  upon  it,  nor  for  any  debt 
created  or  responsibility  incurred  upon  the 
credit  of  the  note,  but  was  taken  from  the 
agent  of  the  the  owner  of  the  note  after 
he  had  stopped  payment,  and  as  security 
against  contingent  responsibilities  previous- 
ly incurred,  the  rights  of  the  true  owner 
were  not  barred." 

Possibly  this  language  alone,  or  in  con- 
nection with  the  opinion  in  the  Bay  Case, 
may  leave  room  for  argument  as  to  whether 
Chancellor  Kent  meant  to  assert  the  broad 
proposition,  imputed  to  him  by  later  New 
York  cases,  that  acceptance  of  paper  merely 
as  collateral  security,  without  any  present 
consideration,  will  not  sustain  the  bona 
fide  character  of  the  holder;  but  it  certainly 
lends  no  affirmative  support  to  the  contrary 
doctrine.     It  is  true  that,  in  a  note  to  the 
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text  already  referred  to,  added  by  Chancel- 
lor Kent  himself  in  the  6th  edition  of  his 
Commentaries,  he  expressed  his  concur- 
rence in  the  "decision"  in  Swift  v.  Tyson, 
and  alluded  to  the  fact  that  Justice  Story 
had  repeated  the  doctrine  of  that  case  in 
his  work  on  Promissory  Notes.  As  that 
work  repeats  the  rule  in  the  form  in  which 
it  was  announced  in  the  Swift  Case,  and  de- 
clares in  the  alternative  that  a  transfer  in 
payment  of,  or  as  collateral  security  for, 
a  past  indebtedness,  will  sustain  the  bona 
fide  character  of  the  holder,  it  might  seem 
upon  a  first  impression  that,  if  Chancellor 
Kent  intended  in  the  Bay  Case  to  make  the 
broad  distinction  subsequently  imputed  to 
him,  between  taking  in  payment  and  taking 
as  collateral  security,  he  had  abandoned  it 
in  favor  of  Justice  Story's  position.  Upon 
a  closer  scrutiny,  however,  the  inference 
seems  to  be  repelled.  The  note,  as  the  con- 
text plainly  shows,  was  called  forth  by  a 
decision  in  the  New  York  court  of  errors 
in  Stalker  v.  M'Donald,  6  Hill,  93,  40  Am. 
Dec.  389,  which,  while  conceding  in  a  gen- 
eral way  the  principles  declared  in  the  Bay 
Case,  held  that  even  in  a  case  of  a  trans- 
fer in  payment  of  a  past  indebtedness  there 
must  be  a  present  waiver  of  some  right 
upon  the  part  of  the  transferee,  in  order  to 
sustain  liis  character  as  a  bona  fide  holder. 
It  was  this  modification  engrafted  upon 
the  principle  assumed  by  him  in  the  Bay 
Case,  that  a  transfer  in  payment  of  a 
past  indebtedness  will  in  itself  sustain  the 
bona  fide  character  of  the  holder,  that 
Chancellor  Kent  sought  by  that  note  to 
repudiate  in  favor  of  the  decision  in  the 
Swift  Case,  which  to  this  extent  was  in 
harihony  with  his  own  assumption  in  the 
Bay  Case.  That  that  was  the  real  purpose 
of  the  note,  and  that  there  was  no  conscious 
intention  to  approve  the  doctrine  that  a 
transfer  as  collateral  security  for  a  past 
indebtedness  will  sustain  the  bona  fide  char- 
acter of  the  holder,  is  further  evidenced  by 
the  fact  that  Chancellor  Kent  made  no 
change  in  the  text  of  the  section  above 
quoted  to  which  the  note  is  attached.  But 
even  more  significant  of  his  intention  in 
that  note  to  go  no  further  than  to  affirm 
the  sufficiency  of  the  transfer  in  payment 
alone,  without  any  other  present  consider- 
ation to  sustain  the  bona  fide  chai;acter  of 
the  transferee,  is  the  fact  that  he  referred, 
as  sustaining  the  decision  in  the  Swift 
Case,  to  the  case  of  Williams  t.  Little,  11 N. 
H.  66,  which  does  indeed  sustain  that  de- 
cision as  to  the  efTect  of  taking  in  payment, 
but  in  express  terms  draws,  and  fortifies  by 
argument,  the  very  distinction  between  tak- 
ing in  payment  and  taking  as  collateral  se- 
curity which  later  cases  have  imputed  to 
Chancellor  Kent,  and  which  now  under- 
lies the  New  York  doctrine,  but  which  the 
Swift  Case  repudiated,  or  rather,  ignored. 

In  view  of  the  fact  that  the  section  of 
Story  on  Promissory  Notes  which  Chancellor 
Kent  referred  to  in  his  note — ^without,  how- 
ever, quoting  or  summarizing  it — states  the 
rule  in  the  alternative  so  as  to  cover  a  trans- 
fer as  collateral  security  as  well  as  a  trans- 
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fer  in  payment,  while  the  New  Hampshire 
case  to  which  he  refers  with  approval  con- 
fines the  rule  to  transfers  in  payment^  and 
expressly  denies  its  applicability  to 
transfers  as  collateral  security,  it  is 
somewhat  surprising  that  the  chancel- 
lor did  not  express  himself  unequivocally  on 
the  point,  or  at  least  recognize  the  conflict 
of  authority.  Probably  his  attention  at 
that  tome  being  addressed  to  the  question 
whether  a  transfer  in  payment,  without 
any  other  present  consideration,  is  sufficient 
to  sustain  the  bona  fide  character  of  the 
holder,  he  did  not  observe  that  Justice 
Story's  statement  of  the  rule  extended  it 
to  transfers  as  collateral  security  aa  w^^ll 
as  transfers  in  payment;  or,  at  leasts  did 
not  take  the  occasion  to  discuss  the  correct- 
ness of  the  rule  in  that  form.  At  all  erents, 
whatever  Chancellor  Kent's  real  view  mty 
have  been,  the  fact  remains  that  Justic^ 
Story's  dictum  in  the  Swift  Case,  which  hu 
become  the  foundation  of  the  Federal  rule 
upholding  the  bona  fide  character  of  ose 
who  takea  as  collateral  security  for  a  past 
indebtedness,  rested,  in  part,  at  least,  upon 
Chancellor  Kent's  generalization  or  dictum 
in  the  very  case  (the  Bay  Case)  which  im 
now  generally  recognized  as  the  foundation 
of  the  New  York  rule,  which  denies  th^t 
character  to  one  who  takes  the  paper  merely 
as  collateral  security  for  a  past  indebtedness, 
but  concedes  it  to  one  who  takes  the  paper 
in  payment  of  a  past  indebtedness. 

The  Federal  rule,  as  already  shown,  is 
sustained  by  English  decisions  which  ante- 
dated its  adoption  in  this  country,  and  is 
followed  by  many  later  decisions  in  the 
Federal  courts  and  in  a  majority  of  the 
state  courte,  and  cogent  reasoning  has  been 
invoked  in  support  of  its  intrinsic  soundness 
and  practical  expediency;  and  from  this 
point  of  view  it  perhaps  deserves  the  favor 
it  has  received  in  the  majority  of  the  state 
courts  over  the  New  York  doctrine.  More- 
over, as  shown  in  the  last  subdivision,  the 
courts  of  some  states  which  previously  re- 
jected it  have  taken  the  view  that  it  has 
been  put  in  force  by  the  adoption  of  the 
uniform  negotiable  instrument  law.  llie 
circumstances,  however,  attending  its  adop- 
tion in  Swift  v.  Tyson,  conceded  to  be  its 
original  sponsor  in  this  country,  hardly 
serve  to  commend  it  to  courte  which  are 
already  committed  to  the  New  York  doc- 
trine, or  which  have  not  thus  far  oonunitted 
themselves  to  either  doctrine. 

d.  Accommodation  paper. 

Even  in  jurisdictions  which  have  accepted 
the  New  York  rule  that  the  holder  of  nego- 
tiable paper  as  collateral  security  for  a  pre- 
existing debt  is  not  entitled  to  protection 
against  equities  existing  between  the  orig- 
inal parties,  it  is  clear  that  accommodation 
paper  which  is  unrestricted  as  to  the  pur- 
pose for  which  it  may  be  used  may  be  ef« 
fectually  pledged  as  collateral  security  for 
a  pre-existing  debt,  and  the  indorsee  ther»> 
of  may  enforce  payment  of  the  same,  as 
against  the  mere  defense  of  lack  of  consid- 
eration,   if   there    has   been    no   diversion. 
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Maitlaod  ▼.  Citizens'  Nat  Bank  40  Md. 
640,  17  Am.  Rep.  620;  Atlantic  Xat.  Bank  v. 
Franklin,  64  Barb.  449  (reversed  on  another 
Cn^ound  in  55  N.  Y.  235 ) ;  Bank  of  Rutland 
Y.  Buck,  5  Wend.  66;  Inglis  v.  Kennedy,  6 
Abb.  Pr.  32;  Cole  v.  Saulpaugli,  48  Barb. 
104;  Schepp  v.  Carpenter,  49  Barb.  542, 
affirmed  in  51  N.  Y.  602;  Tinsdale  v.  Mur- 
ray, 9  Daly,  446;  Lysaght  ▼.  Phillips,  5 
Duer,  106;  Grocers*  Bank  v.  Penfield,  69 
N.  Y.  502,  25  Am.  Rep.  231;  Continental 
Nat  Bank  v.  Townsend,  87  N.  Y.  8;  Con- 
tinental Nat.  Bank  v.  Bell,  125  N.  Y.  38, 
26  N.  E.  1070;  Mechanics'  &  T.  Bank  v. 
JLivingston,  6  Misc.  81,  26  N.  Y.  Supp.  25. 
affirming  4  Misc.  255,  23  N.  Y.  Supp.  814 ; 
Moyer  v.  Urtel,  27  N.  Y.  Week.  Dig.  61, 
9  N.  Y.  S.  R.  667 ;  Milius  v.  Kauffmann,  104 
App.  Div.  442,  93  N.  Y.  Supp.  669;  Apple- 
ton  ▼.  Donaldson,  3  Pa.  St.  381;  Lord  v. 
Ocean  Bank,  20  Pa.  384,  59  Am.  Dec.  728; 
Cozens  v.  Middleton,  118  Pa.  622,  12  Atl. 
666;  Smith  v.  Wachob,  179  Pa.  260,  36  Atl. 
221 ;  Twining  v.  Hunt,  7  W.  N.  C.  223. 

The  decision  in  Re  Hopper-Morgan  Co. 
154  Fed.  249,  that  a  bank  which  took  as 
collateral  security  for  a  pre-existing  indebt- 
edness, the  accommodation  paper  of  k  cor- 
poration was  entitled  to  protection  as  a 
Dona  fide  holder,  notwithstanding  that  the 
paper  was  void  in  its  inception,  seems  to 
have  been  the  result  of  a  combination  of  the 
Federal  rule  which,  in  general,  upholds  the 
bona  fide  character  of  one  who  takes  as 
collateral  security  for  pre-existing  indebt- 
edness, and  the  exception,  established  by 
Grocers'  Bank  v.  Pen  field,  supra,  to  the 
New  York  rule,  which  takes  out  of  that  rule 
accommodation  papers  where  there  has  been 
no  diversion.  The  court  relied  on  the  latter 
case  to  show  that  the  mere  fact  that  the 
paper  was  given  for  accommodation,  there 
having  been  no  diversion,  was  not  available 
as  a  defense,  but  apparently  relied  on  the 
Federal  rule  to  obviate  the  objection  based 
on  the  fact  that  the  paper  was  invalid  and 
illegal  in  its  inception.  It  would  seem  that 
if  the  Federal  rule  could  be  relied  upon  at 
all,  it  might  have  been  relied  upon  for  both 
points;  and  the  necessity  of  invoking  the 
exception  to  the  New  York  rule,  made  by 
the  New  York  cases,  is  not  apparent 

As  was  said  in  Grocers'  Bank  v.  Penfield, 
69  N.  Y.  502,  25  Am.  Rep.  231,  it  is  only 
when  the  accommodation  note  has  been  di- 
verted from  the  purpose  for  which  it  was 
intrusted  to  the  payee,  or  some  other  equity 
exists  in  favor  of  the  maker,  that  it  is 
necessary  ihat  the  holder  should  have 
parted  with  value  on  faith  of  the  note,  in 
order  to  cut  off  such  equities. 

It  is  equally  clear,  however,  as  is  im- 
plied in  the  last  statement,  that  in  juris- 
dictions where  the  New  York  rule  obtains, 
a  holder  as  collateral  security  for  a  pre-ex- 
iating  debt,  in  the  absence  of  any  extension 
of  time  or  surrender  of  other  right,  cannot 
recover  from  the  accommodation  party  if 
the  paper  was  diverted  from  the  purpose 
for  which  it  was  given.  Indeed  in  Bay  v. 
Coddington,  in  which  the  New  York  rule 
wajB  first  adopted,  it  was  applied  so  as  to 
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defeat  recovery  in  such  a  case. 

The  cases  of  Sutherland  v.  Mead,  80  App. 
Div.  103,  80  N.  Y.  Supp.  504,  and  Roseman 
v.  Mahony,  86  App.  Div.  377,  83  N.  Y. 
Supp.  749,  holding  that  the  New  York  rule 
was  not  affected  by  the  negotiable  instru- 
ment law,  were  also  cases  of  this  kind. 
Other  cases  holding  or  recognizing  that  one 
who  took  paper  as  collateral  for  a  pre-ex- 
isting indebtedness  could  not-  recover  from 
the  accommodation  party,  "Where  there  had 
been  a  diversion,  are:  Grocers'  Bank  v. 
Penfield,  supra;  McKcnzie  v.  Branch  Bank, 
28  Ala.  606,  65  Am.  Dec.  369;  Cole  v.  Saul- 
paugh,  48  Barb.  104;  Lathrop  v.  Morris,  6 
Sandf.  7;  Coddington  v.  Bay,  20  Johns. 
637,  11  Am.  Dec.  342;  Comstock  v.  Hier, 
73  N.  Y.  269,  29  Am.  Rep.  142;  Jones  v. 
Schreyer,  49  N.  Y.  674;  Continental  Nat. 
Bank  v.  Bell,  125  N.  Y.  38,  25  N.  E.  1070; 
United  States  Nat.  Bank  v.  Ewing,  131  N. 
Y.  506,  27  Am.  St.  Rep.  615,  30  N.  E.  501; 
Warden  v.  Howell,  9  Wend.  170;  State  Nat. 
Bank  v.  Coykendall,  58  Hun,  205,  12  N.  Y. 
Supp.  334,  affirmed  in  132  N.  Y.  597,  30 
N.  E.  1151;  Carpenter  v.  National  Bank, 
106  Pa.  170;  Cozens  y.  Middleton,  118  Pa. 
622,  12  Atl.  566;  Altoona  Second  Nat.  Bank 
V.  Dunn,  151  Pa.  228,  31  Am.  St.  Rep.  742, 
25  Atl.  80;  Royer  v.  Keystone  Nat.  Bank, 
83  Pa.  248. 

This  rule  was  also  recognized  in  Hart  v. 
United  States  Trust  Co.  118  Pa.  565,  12 
Atl.  561,  which,  however,  refused  to  apply 
it  where  the  only  defense  besides  the  fact 
that  it  was  accommodation  paper  was  the 
promise  of  the  accommodated  party,  after 
he  had  become  insolvent,  to  return  the  pa- 
per, and  his  violation  of  that  promise  by 
transferring  it  as  collateral  security  before 
maturity. 

But  if  the  one  who  takes  as  collateral 
security  for  a  pre-existing  debt,  accommo- 
dation paper  which  has  been  fraudulently 
diverted  from  the  purpose  for  which  it  was 
given,  gives  up  other  collateral  securities 
therefor,  or  surrenders  other  rights,  he  is 
deemed  a  holder  for  value,  an«l  takes  the 
paper  free  from  defenses  of  antecedent 
parties.  Park  Bank  v.  Watson,  42  N.  Y. 
490,  1  Am.  Rep.  573;  Phoenix  Ins.  Co.  v. 
Church,  81  N.  Y.  218,  37  Am.  Rep.  494; 
Black  v.  Tarbell,  89  Wis.  390,  61  N.  W. 
1106. 

Of  course,  in  jurisdictions  where  the  Fed- 
eral rule  prevails,  one  who  receives  accom- 
modation paper  in  good  faith  and  for  value, 
as  collateral  security,  without  notice  of  a 
diversion  from  its  contemplated  use,  is  en- 
titled to  recover  thereon,  assuming  that  he 
is  otherwise  a  bona  fide  holder.  Naef  v. 
Potter,  226  111.  628,  11  L.R.A.(N.S.)  1034, 
80  N.  E.  1084;  Bridgeport  City  Bank  v. 
Welch,  29  Conn.  475;  Matthews  v.  Ruther- 
ford, 7  La.  Ann.  225;  People's  Nat.  Bank  v. 
Clavton,  66  Vt.  541,  29  Atl.  1020;  Fisher 
V.  Fisher,  98  Mass.  303;  Stoddard  v.  Kim- 
ball, 6  Cush.  469;  Stoddard  v.  Kimball,  4 
Cush.  604 ;  Chicopee  Bank  v.  Chapin,  8  Met. 
40. 

The  maker  of  an  accommodation  note, 
made  without  restrictions,  was  not  permit- 
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ted  in  Lord  v.  Ocean  Bank,  20  Pa.  384,  59 
Am.  Dec.  728,  to  set  up  the  defense  of  want 
of  consideration  in  an  action  by  a  bank 
which  took  the  note  as  collateral  security 
for  a  note  of  the  payee,  previously  discount- 
ed. The  court  said  that  "he  who  chooses  to 
put  himself  in  the  front  of  a  negotiable  in- 
strument, for  the  benefit  of  his  friend,  must 
abide  the  consequence  .  .  .  and  has  no 
more  right  to'  comy^lain,  if  his  friend  ac- 
commodates hiniFclf  by  pledging  it  for  an 
old  debt,  than  if  he  had  used  it  in  any  oth- 
er way."  A  similar  doctrine  was  applied  in 
Twining  v.  Hunt,  7  W.  N.  C.  223.  • 

e.  Subsequent  cquitiea. 

Even  in  those  jurisdictions  which  in 
general  adhere  to  the  New  York  doctrine, 
which  denies  the  bona  fide  character  of  one 
who  takes  negotiable  paper  merely  as  col- 
lateral security  for  a  pre-existing  indebted- 
ness without  other  consideration,  and  with- 
holds from  him  the  protection  of  the  law 
merchant  a^rainst  equities  of  prior  parties, 
existing  at  the  time  of  the  transfer,  it  is 
held  that  even  buch  a  holder  will  be  pro- 
tected against  equities  arising  subsequently 
to  the  transfer.  This  position  was  taken 
in  Gosling  v.  Griffin,  85  Tenn.  737,  3  S.  W. 
042,  after  a  full  discussion  of  the  point,  and 
the  contrary  decision  in  Vatterlien  v. 
Howell,  5  Sneed  441,  was  expressly  over- 
ruled. Tlie  court  said  that  the  decisions 
had  gone  suffi,ciently  far  in  holding  that  ne- 
gotiable paper  transferred  as  collateral  se- 
curity for  a  pre-existing  debt  is  subject  to 
all  equities  or  the  defenses  existing  against 
the  paper  at  the  time  of  its  transfer,  and 
that  it  was  unwilling  to  extend  the  prin- 
ciples of  those  decisions  so  as  to  let  in  de- 
fenses arising  after  such  transfer.  Again, 
the  court  said:  '-Now  it  is  manifest  that 
negotiable  paper  taken  as  collateral  securi- 
ty for  pre-existing  indebtedness,  before  ma- 
turity, and  before  any  equities  or  defenses 
exist  against  it,  must  stand  upon  the  same 
footing  as  the  transfer  of  overdue  paper. 
The  holder  in  neither  case  is  considered  a 
holder  for  value  in  due  course  of  trade,  un- 
der the  law  merchant.  Both  are  subject  to 
all  equities  existing  at  the  time  of  the 
transfer,  but  neither  are  subject  to  defenses 
arising  after  such  transfer."  This  case  has 
sometimes  been  cited  to  show  that  Tennes- 
see had  changed  from  the  New  York  rule  to 
the  Federal  rule;  but  it  is  clear  from  what 
has  been  stated  that  that  Js  a  mistake,  and 
that  all  the  case  does  is  to  limit  the  New 
York  doctrine  to  equities  arising  prior  to 
the  transfer   as   collateral   security. 

This  principle  was  applied  in  Trigg  v. 
Saxton  (Tenn.)  37  S.  W.  667,  by  holding 
that  one  who  took  an  accepted  draft  as  col- 
lateral security  for  the  payment  of  a  pre- 
existing indebtedness  was  not  affected  by  a 
subsequent  breach  by  the  transferrer  of  the 
contract  in  consideration  of  which  the  draft 
was  accepted  by  the  drawee. 

That  equities  between  prior  parties,  aris- 
ing subsequently  to  the  transfer,  are  not 
available  against  one  who  takes  negotiable 
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paper  as  collateral  security  for  a  Pf®^^' 
isting  indebtedness,  is  also  held  in  £lwell 
V.  Dodge,  33  Barb.  336,  and  McSpedon  t. 
Troy  City  Bank,  3  Abb.  App.  Dec.  133. 

So  the  transferee  of  a  note  as  collateral 
security  for  a  pre-existing  debt  due  from 
the  payee  is  entitled  to  hold  the  note  u 
against  a  subsequent  attaching  creditor  ef 
the  payee.     Daviss  v.  Carson,  69  *Mow  609. 

And  in  Mayo  v.  Moore,  28  111.  428,  de- 
cided before  Illinois  had  become  committed 
to  the  Federal  rule,  it  was  held  that  even 
if  one  who  took  a  note  as  collateral  securi- 
ty for  a  pre-existing  4^bt  waa  not  a  bona 
fide  holder,  yet  payment  by  the  maker  to 
the  payee;  after  the  assignment  of  the  note, 
and  after  maturity,  would  be  no  defence. 

/.  Extetiaion  of  time. 

Authorities  which  disagree  on  the  sabject 
of  the  rights  of  one  who  takes  a  bill  or 
note  as  collateral  security  for  a  pre-existing 
debt  are  in  accord  in  holding  that  if  the 
transferee  grants  an  extension  of  time  or 
surrenders  other  rights,  he  is  considered  as 
having  parted  with  value,  and  maj  enforce 
payment  as  a  bona  fide  holder. 

Thus,  a  note  transferred  to  secure  a  pre- 
existing obligation  in  consideration  of  as 
extension  of  time  for  the  payment  of  tiie 
debt  makes  the  transferee  a  bona  fide  hold- 
er for  value,  and  the  note  is  not  subject  t-) 
the  defense  of  payment  by  the  maker  to  th« 
bank  to  which  it  had  originally  been  given. 
Louisville  Bkg.  Co.  t.  Howard,  123  AU 
380.  82  Am.  St.  Rep.  126,  26  So.  207. 

So,  where  the  transferee  taking  the  note 
as  collateral  security  for  a  pre-exiiting 
debt  agrees  to  forbear  the  commencement 
of  an  action  until  the  collateral  shall  ma- 
ture, he  has  been  held  to  be  a  bona  fide 
holder  for  value.  Deere  v.  Marsden,  88  Mo, 
512;  Napa  Valley  Wine  Co.  t.  Rinehart. 
42  Mo.  App.  171;  Allen  y.  Harris,  79  Mo. 
App.  490. 

And  a  note  based  upon  a  wagering  eon- 
tract  transferred  as  collateral  security  for 
a  pre-existing  obligation  is  held  free  from 
any  equities  arising  between  the  original 
parties,  where  it  appears  that  the  trans- 
feree, at  the  time  of  the  transfer,  granted 
an  extension  of  the  principal  debt.  Craw- 
ford V.  Spencer,  92  Mo.  498,  1  Am.  St.  Re". 
745,  4  S.  W.  713. 

In  Fretwell  v.  Carter,  78  S.  C.  5S1,  59 
S.  £.  639,  the  court  held  that  a  note  in 
which  the  name  of  the  payee  had  been  left 
blank,  but  which  had  been  signed  and  in- 
dorsed by  others,  and  which  another,  tc 
whom  it  had  been  delivered,  negotiated  to 
an  innocent  holder  as  en  I  lateral  for  a  past 
indebtedness,  thereby  obtaining  an  exten- 
sion of  time,  is  a  valid  contract  which  the 
holder  may  enforce  free  of  any  equities  ex- 
isting between  the  original  parties. 

One  to  whom  att  accommodation  note  was 
transferred  in  good  faith  as  collateral  se- 
curity for  a  pre-existing  liability  as  indor- 
ser  on  another  note,  and  who,  in  considera- 
tion of  such  transfer,  extended  the  dura- 
tion of  his  liability  as  surety  on  such  note 
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by  indorsing  a  renewal,  was  held  in  Blrtck 
V.  Tarbell,  89  Wis.  390,  (VI  N.  W.  1100, 
to  be  a  bona  fide  holder  for  value. 

In  First  Nat.  Bank  v.  Fowler,  36  Ohio  St. 
524.  38  Am.  Rep.  610,  it  was  held  that 
one  who  took  a  note  in  good  faith  from  a 
principal,  who  transferred  the  same  in  vio- 
lation of  his  aojreement  with  his  surety,  as 
collateral  security  for  an  extension  of  time 
in  the  payment  of  a  protested  draft,  may 
enforce  the  same  as  a  bona  fide  holder  for 
value. 

Other  cases  which  hold  or  recognize  that 
an  extension  of  time  will  sustain  the  bona 
fide  character  of  one  who  takes  as  collateral 
security  for  a  preexisting  indebtedness  are: 

Alabama:  First  Nat.  Bank  v.  Johnson. 
07  Ala.  655.  11  So.  690;  Spira  v.  Hornthall, 
77  Ala.  137;  Connerly  v.  Planters*  &  M. 
Ins.  Co.  66  Ala.  432;  Louisville  Bkg.  Co. 
V.  Howard,  123  Ala.  380,  82  Am.  St.  Rep. 
12G,  26  So.  207:  Prim  v.  Hammel,  134  Ala. 
052,  92  Am.  St.  Rep.  52.  32  So.  1006; 
Fenouille  v.  Hamilton,  35  Ala.  319. 

Arkansas:  Farmer  v.  First  Nat.  Bank, 
89  Ark.  132,  131  Am.  St.  Rep.  79,  115  S. 
W.  1141;  Bank  of  Commerce  v.  Wright,  63 
Ark.  604.  40  S.  W.  81. 

Missouri:    Johnson  v.  Grayson  (Mo.)  130 

S.  W.  673. 

Oklahoma:  Farmers'  Nat.  Bank  v.  McCall 
(Okla.)  26  L.R.A.(N.S.)  217,  106  Pac.  866, 

New  York:  Milius  v.  Kaufrmann,  104 
App.  Div.  442,  93  N.  Y.  Supp.  669;  .Fel- 
lows V.  Harris,  12  Smedes  &  M.  462. 

Tennessee:  Atlanta  Guano  Co.  v.  Hunt, 
100  Tenn.  89,  42  S.  W.  482;  Cherry  v. 
Frost,  7  Lea,  1. 

Wyoming:  Genesee  County  Sav.  Bank  v. 
Kindt,  7  Wvo.  321,  51  Pac.  878;  Gates  v. 
First  Nat.  Bank,  100  U.  S.  239,  25  L.  ed.  580. 

Tlie  mere  fact,  however,  that  the  holder 
actually  did  forbear  to  sue  the  one  from 
whom  he  received  the  note  as  collateral  se- 
curity for  a  pre-existing  debt  is  insufficient 
to  validate  the  transfer  and  make  the  in- 
dorsee a  bona  fide  holder;  a  valid  promise 
to  forbear  suit  must  be  shown.  Smith  v. 
Bibber,  G2  Me.  34,  17  Am.  St.  Rep.  464,  19 
AtL  89;  Fenouille  v.  Hamilton,  35  Ala.  319. 

Accordingly,  in  Body  v.  Jewaen,  33  Wis. 
402,  it  was  held  that  the  equities  between 
the  original  parties  were  not  cut  off  by  a 
mortgagor's  transfer  to  his  mortgagee,  who 
threatened  foreclosure,  of  a  note  as  further 
security  upon  the  latter's  general  promise 
*"to  be  more  lenient"  in  respect  to  the  mort- 
gage debt,  but  without  any  definite  prom- 
ise to  forbear  enforcement  thereof  for  any 
specified  time. 

The  discontinuance  of  proceedings  supple- 
mentary to  execution  was  held  in  Boyd  v. 
Cummings,  17  N.  Y.  101,  to  make  one  who 
received  an  accommodation  note  as  collat- 
eral security  for  the  payment  of  the  judg- 
ment a  bona  fide  holder  for  value.  In  this 
case  it  did  not  appear  that  any  restriction 
was  imposed  upon  the  maker  by  the  indor- 
Ber  in  regard  to  the  use  of  the  instrument. 
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(J.  Surrender  of  other  collateral  or  oth- 
er rights. 

If  the  paper  in  question  was  substituted 
for  other  collateral  previously  held,  which 
was  thereupon  discharged,  it  is  clear,  of 
course,  that  the  holder  is  entitled  to  pro- 
tection as  a  bona  fide  holder,  assiuning  that 
he  is  otherwise  such,  whether  the  Federal 
rule  or  the  New  York  rule  in  general  pre- 
vails in  the  jurisdiction.  Goodman  v.  Si- 
monds,  20  How.  343,  15  L.  ed.  934;  First 
Xat.  Bank  v.  Johnston,  97  Ala.  655,  11  So. 
(190;  Zollman  v.  Jackson  Trust  &  Sav.  Bank, 
238  111.  290,  —  L.R,A.(N.S.)  — ,  87  N.  E. 
25)7 ;  Voss  v.  Chamberlain,  139  Iowa,  56^,  19 
L.R.A.(N.S.)  106,  130  Am.  St.  Rern  331, 
117  X.  W.  269;  Phoenix  Ins.  Co.  v.  Ohurch, 
81  N.  Y.  218,  37  Am.  Rep.  494,  Park 
Bank  v.  W^atson,  42  N.  Y.  490,  1  Jja.  Rep. 
573;  American  Exch.  Nat.  Bank  v.  New 
York  Belting  &  Packing  Co.  148  N.  Y.  698, 
43  N.  E.  168;  Black  v.  TarbeV,  89  Wis. 
390,  61  N.  W.  1106;  Kendrick  r.  Lomax,  2 
Cromp.  &  J.  405. 

The  doctrine  was  applied  in  Bank  of  Com- 
merce V.  Wright,  63  Ark.  604,.  40  S.  W.  81 
(even  upon  the  assumption  that  the  New 
York  rule  in  general  prevailed),  where  the 
notes  in  question  were  turned  over  in  lieu 
of  other  collateral  which  the  indorsers  had 
previously  been  permitted  to  withdraw  for 
the  purpose  of  collection,  under  an  a;^ree- 
ment  to  pay  over  the  proceeds,  which  they 
had  failed  to  do. 

So,  in  Depeau  v.  Waddington,  6  Wi/art. 
220,  36  Am.  Dec.  216,  the  doctrine  wni  ap- 
plied where  the  debtor  had  previous)/;'  de- 
livered a  bond  as  collateral,  and,  v.poTi  rep- 
resenting that  he  had  an  opporcunity  to 
sell  it,  procured  a  surrender  p.f  the  same 
with  the  understanding  that  tbt>  proceeds 
would  be  paid  to  the  creditor;  a>*d  the  pro- 
ceeds having  proved  insufiicifrt  to  discharge 
the  debt,  transferred  the  n^U  in  question 
as  security  for  the  balance. 

II,  For  contemporaneous  or  future 

debt. 

According  to  the  general  concurrence  of 
judicial  authority  in  this  country  as  well 
as  elsewhere,  it  may  be  regarded  as  fet- 
tled in  commercial  jurisprudence,  in  the  ab- 
sence of  any  statutory  regulations  to  the 
coptrary,  that  commercial  paper  received 
as  collateral  security  for  a  debt  created  or  a 
purchase  made  at  the  time  of  the  transfer 
may  be  enforced  by  the  transferee  as  a  bona 
fide  holder  for  value. 

Alabama:  Miller  v.  Boykin,  70  Ala.  469; 
Thompson  v.  Maddux,  117  Ala.  468,  23  So. 
157. 

Arkansas:  Brown  v.  Callaway,  41  Ark. 
418. 

Kansas:  State  Sav.  Asso.  v.  Hunt,  17 
Kan.  532;  National  Bank  v.  Dakin,  54  Kan. 
656,  45  Am.  St.  Rep.  299,  39  Pac.  180. 

Maryland:  ^jitizens'  Nat.  Bank  v.  Hoop- 
er, 47  Md.  88;   Gwynn  v.  I^e,  9  Gill.  137. 

Michigan:  W'iliams  v.  Keves,  90  Mich. 
290,  30  Am.  St  Rep.  438,  51  N.  W.  520; 
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First  Nat.  Bank  v.  Shue,  119  Mich.  660,  78 
N.  W.   647. 

Minnesota:     First  Nat.  Bank  v.  Bentley, 

27  Minn.  87,  6  N.  W.  422;  St.  Paul  Nat. 
Bank  v.  Cannon,  46  Minn.  95,  24  Am.  St. 
Rep.  189,  48  N.  W.  526. 

Missouri:  Logan  v.  Smith,  62  Mo.  455; 
Deere  v.  Marsden,  88  Mo.  512;  Stewart  v. 
Givens,  128  Mo.  App.  389,  107  S.  W.  422; 
Napa  Valley  Wine  Co.  v.  Rinehart,  42  Mo. 
App.  171;  Monett  State  Bank  v.  Eubanks, 
124  Mo.  App.  499,  101  S.  W.  687. 
.  Nebraska:     Helmer  v.  Commercial  Bank, 

28  Neb.  474, 44  N.  W.  482 ;  Koehler  v.  Dodge, 
31  Neb.  328,  28  Am.  St.  Rep.  518,  47  N. 
W.  913 ;  Haas  v.  Bank  of  Commerce,  41  Neb. 
754,  60  N.  W.  85;  Hayden  v.  Lincoln  City 
Electric  R.  Co.  43  Neb.  680,  62  N.  W.  73; 
Barmby  v.  Wolfe,  44  Neb.  77,  62  N.  W.  318; 
Jones  V.  Wiesen,  60  Neb.  243,  69  N.  W. 
762;  Connecticut  Trust  &  S.  D.  Co.  v.  Flet- 
cher, 61  Neb.  166,  85  N.  W.  69;  Brown  v. 
James,  80  Neb.  476,  114  N.  W.  591;  Con- 
necticut Trust  &  S.  D.  Co.  v.  Trumbo,  2 
Neb.  (Unof.)  850,  90  N.  W.  216. 

New  York:  Crooke  v.  Mali,  11  Barb. 
205;  Scott  y.  Johnson,  6  Bosw.  213;  Fourth 
Nat.  Bank  v.  Snow,  3  Daly,  167 ;  Watson  v. 
Cabot  Bank,  5  Sand/.  423 ;  Pearce  &  M.  En- 
gineering Co.  V.  Brouwcr,  10  Misc.  602,  31 
N.  Y.  Supp.  195;  Bank  of  the  State  v.  Van- 
derhorst,  32  N.  Y.  653;  Brookman  ▼.  Met- 
calf,  32  N.  Y.  691;  Belmont  State  Bank  v. 
Hoge,  35   N.   Y.  65. 

Pennsylvania:  Munn  v.  M'Donald,  10 
Watts,  270;  Spering's  Appeal,  10  Pa.  235; 
Miller  v.  Pollock,  99  Pa.  202;  Philler  v. 
Jewett,  166  Pa.  456,  31  Atl.  204,  205. 

North  Dakota:  Second  Nat.  Bank  v. 
Werner,    (N.  D.)    126  N.  W.   100. 

Rhode  Island:  Bank  of  the  Republic  v. 
Carrington,  6  R.  I.  615,  73  Am.  Dec.  83. 

Tennessee:  First  Nat.  Bank  v.  Stockell, 
92  Tenn.  262,  20  L.R.A.  605,  21  S.  W.  623; 
Memphis  Bethel  v.  Continental  Nat.  Bank, 
101  Tenn.  130,  45  S.  W.  1072;  Whiteside  v. 
First  Nat.  Bank   (Tenn.)  47  S.  W.  1108. 

Texas:  Martin  ▼.  German  American  Nat. 
Bank  (Tex.  Civ.  App.)  102  S.  W.  131. 

Vermont:  Griswold  v.  Davis,  31  Vt.  390; 
Pinney  v.  Kimpton,  46  Vt.  80. 

Washington:  Peters  v.  Gay,  9  Wash. 
383   37  Pac.  325. 

Wisconsin:  Bond  v.  Wiltse,  12  Wis.  612; 
Lyon  V.  Ewings,  17  Wis.  62;  Curtis  v. 
Mohr,  18  Wis.  616;  Bowman  v.  Van  Kuren, 

29  Wis.  209,  9  Am.  Rep.  554;  Strong  v. 
Bowes,  102  Wis.  542,  78  N.  W.  921. 

Wyoming:  Genesee  County  Sav.  Bank  v. 
Kindt,  7  Wyo,  321,  61  Pac.  878. 

United  States:  Brooklyn  City  &  N.  R. 
Co.  V.  National  Bank,  102  U.  S.  14,  26 
L.  ed.  61. 

Federal:  Black  v.  Reno,  69  Fed.  917; 
Thomson-Houston  Electric  Co.  v.  Capital 
Electric  Co.  12  C.  C.  A.  643,  22  U.  S.  App. 
669,  65  Fed.  341 ;  H.  Scherer  &  Co.  v.  Everst, 
94  C.  C.  A.  346,  168  Fed.  822. 

Collins  v.  Martin,  2  Esp.  620. 

See  also  4  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  289. 

So,  a  bank  which  takes  as  security  for  a 
31  L.R.A.(N.S.) 


present  loan,  a  note  given  by  the  maker 
to  the  payee,  to  enable  the  latter  to  induce 
another  to  believe  that  such  payee  had  sold 
certain  property  to  the  maker, 'may  enforce 
the  note  as  a  bona  fide  holder  for  valae. 
Bank  of  the  State  v.  Vanderhorst,  32  K.  Y. 
553. 

And  the  vendor  of  a  buggy,  taking^  a  note 
from  the  payee  as  collateral  security  for 
the  payment  of  the  purchase  price,  was 
held  in  Best  v.  Crall,  23  Kan.  482,  33  Am. 
Rep.  185,  to  be  entitled  to  recover  thereon 
from  the  maker,  notwithstanding  the  fact 
that  the  latter,  before  maturity,  paid  the 
payee  the  amount  of  the  note,  and  took  a 
receipt  therefor  from  him. 

A  bank  which  acquires  a  note  as  collater 
al  security  for  a  debt  created  concurrently 
with  the  indorsement  and  delivery  ot  the 
paper  may  enforce  the  same  asainst  the 
maker,  notwithstanding  a  breach  of  war- 
ranty of  the  machines  for  which  the  notes 
were  given,  but  of  which  the  bank  was  ig- 
norant. Second  Nat.  Bank  ▼.  Werner  (N. 
D.)   126  N.  W.  100. 

An  indorsee  before  maturity  of  a  note 
transferred  together  with  a  chattel  mort- 
gage, as  security  for  a  contemporaneous 
loan,  may  enforce  a  renewal  of  such  note 
unaffected  by  a  defense  of  breach  of  cove- 
nant as  to  encumbrances  against  the  prop- 
erty for  which  the  note  was  originally  giv- 
en. Monett  State  Bank  v.  Eubanks,  124 
Mo.  App.  499,  101  S.  W.  687. 

A  pledgee  of  promissory  notes  transferred 
before  maturity  as  security  for  a  loan  giv- 
en at  the  time  of  the  transfer  is  entitled 
to  prove  the  notes  against  the  assets  in 
bankruptcy  of  the  promisors,  free  of  any 
equities  between  the  original  parties.  £x 
parte  Kelty,  1  Low.  Dec.  394,  Fed.  Cas.  No. 
7,681. 

Notes  taken  by  an  agent  "to  himself  for 
debts  due  his  principal,  and  transferred  by 
him  to  a  bank  before  maturitv,  for  a  loan 
made  at  the  time  of  the  transfer,  may  be 
enforced  by  the  bank,  free  of  any  equities, 
Winship  v.  Merchants'  Nat.  Bank,  42  Ark. 
22. 

And  a  principal  who  accepted  bills  of  ex- 
change drawn  on  him  by  his  agent,  payable 
to  the  order  of  the  latter,  who  agreed  to 
have  them  discounted  for  the  former's  bene- 
fit, was  held  liable  in  Clement  y.  Leverett, 
12  N.  H.  317,  to  one  who  received  them  from 
the  agent  as  collateral  security  for  money 
borrowed  by  the  agent  for  his  own  use  at 
the  time  of  the  transfer.  A  similiar  deci- 
sion was  rendered  in  Tucker  v.  New  Hamp- 
shire Sav.  Bank,  68  N.  H.  83,  42  Am.  Rep. 
680. 

Accommodation  paper  taken  as  collateral 
security  for  the  payment  of  a  simultaneous 
loan  may  be  enforced  by  the  transferee  as 
a  bona  fide  holder.  Greenway  v.  William  D. 
Orthwein  Grain  Co.  29  C.  C.  A.  330,  56  U. 
S.  App.  623,  85  Fed.  636. 

But  where  the  general  property  in  a  note 
transferred  as  collateral  security  for  a  con- 
temporaneous debt  remains  in  the  trans- 
ferrer, the  transferee  takes  the  instrument 
like  a  chose  in  action  which  is  not  negotia- 
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ble,  subject  to  all  defenses  between  the  orig- 
inal parties.  Jenness  v.  Bean,  10  N.  H.  266, 
34  Am.  Dec.  152. 

The  defense  of  payment  by  the  maker  to 
the  payee  was  held  in  St.  Paul  Nat.  Bank 
V.  Cannon,  46  Minn.  95,  24  Am.  St.  Rep. 
189,  48  N.  W.  626,  to  be  available  against 
a  pledgee  of  the  note  for  a  debt  contracted 
by  the  payee  at  the  time  of  the  transfer, 
where  such  pledgee  acquiesced  in  the  prose- 
cution of  an  action  by  the  pledgeor  against 
the  maker  to  recover  on  the  note,  and  gave 
its  aid  in  such  action  by  producing  the  note 
on  the  trial. 

Notes  pledged  to  secure  liabilities  which 
may  arise  in  the  future  may  be  enforced  by 
the  creditor  as  a  bona  fide  holder,  providing 
he  has  no  notice  of  any  equities  between  the 
original  parties.  Brown  y.  James,  80  Neb. 
475,  114  N.  W.  591;  SUte  Bank  v.  Holland 
(Tex.  Civ.  App.)  128  S.  W.  435;  Forstall 
V.  Fussell,  50  La.  Ann.  249. 

In  State  Bank  ▼.  Holland  (Tex.  Civ. 
App.)  128  S.  W.  435  (Tex.)  126  S.  W.  564, 
it  was  held  that  the  creditor  of  the  payee 
of  a  note,  who  took  the  note  as  additional 
security  for  a  debt  then  due,  and  for  other 
indebtedness  which  might  thereafter  accrue, 
may  enforce  the  same  free  of  a  defense  that 
the  payee,  which  was  a  corporation,  had 
acquired  the  note  before  it  had  been  author- 
ized to  transact  business  in  the  state. 

Notices  of  defenses  defeated  the  right  of 
the  transferee  to  recover  in  New  Birdsall 
Co.  Y.  Stordalen  (S.  D.)  109  N.  W.  516. 
In  this  case  an  agent  who  was  emplbyed  to 
obtain  orders  for  threshing  outfits  procured 
an  order  from  one  who  was  required  to  fur- 
nish as  collateral  security  farmers'  notes 
given  the  vendee  for  threshing  which  he  was 
to  do  with  the  machine  purchased.  The  note 
in  question  was  secured  as  collateral  by  the 
assurance  of  the  agent  that  if  the  vendee 
failed  to  do  the  maker's  threshing,  the  note 
would  be  returned  to  him.  The  buyer  sub- 
sequently failed  to  perform  the  threshing, 
as  agreed.  In  an  action  by  the  holder  on 
the  note,  the  court  held  that  the  principal, 
delivering  the  machine  upon  receipt  of  such 
order  from  his  agent,  was  not  an  indorsee 
In  due  course. 

J.  S.  H. 
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CITY   OF   MANSFIELD   et   al.,    Plffs.    in 

Err., 

V. 

HUMPHREfyS   MANUFACTURING   COM 

PANY. 

(82  Ohio  St.  216,  92  N.  K  233.) 

Water  ^  payment  of  rents  ^  regulation 
—  reasonableness. 

1.  Municipal  corporations  in  Ohio  are  au- 
thorized to  construct  waterworks  and  to 
supply  water  to  their  inhabitants,  and  to 

Headnotes  by  the  CouBT. 
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collect  money  for  water  supplies,  and  to 
make  such  by-laws  and  regulations  as  they 
may  deem  necessary  for  the  safe,  economic, 
and  efficient  management  and  protection  of 
the  waterworks.  Under  this  power  a  regu- 
lation providing  that,  if  any  party  shall 
refuse  or  neglect  to  pay  the  water  rent 
when  due,  the  water  shall  be  turned  off,  and 
not  turned  on  again  until  all  back  rent  and 
damages  shall  be  paid,  and  the  further  sum 
of  $1  for  turning  on  and  off  the  water,  is 
a  reasonable  regulation  and  may  be  en- 
forced. 

Same  —  rates  —  reasonableness  —  de- 
termination —  injunction. 

2.  The  determination  by  the  proper  city 
officials  of  the  amount  due  for  water  sup- 
plied is  not  final,  but  the  consumer  who  has 
good  grounds  for  disputing  the  correctness 
of  the  charge  made  by  the  city  may  apply 
to  the  courts  to  determine  the  amount  due, 
and  to  restrain  the  enforcement  of  the  rule 
pending  such  determination. 

(May  3,  1910.) 


Note,  ^  Diacontintiing   service  to  com' 
pel  payment  of  water  hills. 

Upon  the  question  of  liability  for  dam- 
ages caused  by  shutting  off  water  or  gas 
from  premises,  see  note  in  21  L.R.A.  (N.S.) 
468. 

Upon  the  question  of  loss  of  profits  as 
element  of  damages  for  cutting  off  supply 
of  water  from  premises,  see  note  in  22 
L.R.A.(N.S.)    688. 

This  note  is  limited  to  municipal  water 
supply,  and  does  not  include  cases  upon  the 
question  of  irrigation,  or  the  rights  of  par- 
ties under  private  contracts  for  water  sup- 
ply. 

The  earlier  cases  upon  this  question  are 
collected  in  a  note  in  61  L.R.A.  pp.  105, 
115,  117,  118. 

As  shown  in  the  earlier  note,  a  water 
company  supplying  a  municipality  and  its 
inhabitants  with  water  has  the  power  to 
make  and  enforce  reasonable  regulations  for 
its  convenience  and  security. 

The  same  rule  applies  to  a  municipality 
operating  the  waterworks.  61  L.R.A.  117; 
Farnham,  Waters,  851;  30  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  420. 

As  shown  in  the  earlier  note,  a  water 
company  or  a  municipality  furnishing  its 
inhabitants  with  water  may,  within  rea- 
sonable limitations,  enforce  regulations 
providing  for  cutting  off  the  supply  of  those 
who  refuse  to  pay  for  it. 

A  regulation  that,  if  rent  remains  un- 
paid thirty  days  from  the  date  of  bill,  the 
supply  may  be  cut  off  without  notice,  is 
not  unreasonable  with  respect  to  a  con- 
sumer who  is  under  express  or  implied  con- 
tract to  pay  the.  rents.  Poole  v.  Paris 
Mountain  Water  Co.  81  S.  C.  438,  128  Am. 
St.  Rep.  923,  62  S.  E.  874;  Mansfield  v. 
Humphreys  Mfg.  Co. 

A  regulation  that  where  two  or  more  per- 
sons use  the  same  tap,  the  supply  may  be 
shut  off  for  nonpayment,   notwithstanding 
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ERROR  to  the  Circuit  Court  for  Rich- 
land County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas,  dismissing  an  action  brought  to  en- 
join defendants  from  shutting  off  the  sup- 
ply of  water  from  plaintiff's  factory.  Modi- 
fied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Glenn  M.  Cummings  and  John 
H.  Coss,  for  plaintiffs  in  error: 

Plaintiff's  only  alternative  was  to  pay 
what  was  demanded,  and  then  sue  to  re- 
cover  any  excessive   payment. 

Panton  v.  Duluth  Gas  &,  Water  Co.  50 
Minn.  175,  36  Am.  St.  Rep.  635,  52  N.  W. 
627. 

Mr.  W.  S.  Kerr  for  defendant  in  error. 

Summers,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  manufacturing  company  brought  this 
action  to  enjoin  the  city  and  its  board  of ' 


public  service  from  shutting  off*  from  plain- 
tiff's factory  the  supply  of  water  from  ti.t 
city  waterworks.     The  plaintiff,  in  its  peti 
tion  filed  December  3,  1907,  avers  that  it  i*. 
and  has  been,  using  at   its  factory   water 
supplied  by  the   city,  and  that    it    has   no 
other  source  or  means  of  supply  for  a  por- 
tion  of   its   factory,   and   that    if    the    citj 
shuts  off  this   supply  it  will  stop   a   large 
portion    of    plaintiff's    manufacturing    an; 
cause  it  irreparable  injury;    that  plaintjif 
has  always  paid  the  amount  charged  again^i 
it,  and  that  it  is  now  willing  to  pay  the 
city  for  the  water  consumed;  that  tlie  city 
on  the  books  of  its  waterworks,   has  char- 
ged   against    the    plaintiff   $010.13    for    six 
months'  water  rental,  and  has  given  plain 
tiff  notice  that,  unless  the  same  is  paid  H 
December   5th,   the   city   will   shut    off   the 
supply;  that  the  charge  is  exorbitant;  that 
the  plaintiff  has  not  during  said  time  useu 
$200  worth  of  water;  and  that  it  has  tec- 


some  of  the  parties  have  paid  their  propor- 
tion, is  reasonable.  Cox  v.  Synthiana,  123 
Ky.  363,  96  S.  W.  456,  approved  in  Coving- 
ton V.  Ratterman,  328  Ky.  336,  17  L.R.A. 
(N.S.)  923,  108  S.  W.  297. 

As  shown  in  the  earlier  note,  it  seems  to 
be  quite  generally  held  by  the  authorities 
that  such  a  company  may  not  refuse  to  sup- 

Ely  the  water  to  a  consumer  merely  because? 
e  declines  and  refuses  to  pay  a  disputed 
bill,  or  to  pay  past-due  water  rents  for 
some  other  and  independent  use,  or  at  some 
other  place  or  residence,  or  for  a  separate 
or  distinct  transaction  from  that  for  which 
he  is  claiming  and  demanding  a  water  sup- 
ply. To  the  same  effect  are  the  following 
later  cases: 

Independent  transactions. 

Thus,  a  water  company  cannot  refuse  to 
furnish  w^ater  to  compel  payment  for  water 
alleged  to  have  been  used  by  the  applicant 
while  residing  at  different  places,  and  where 
he  carried  the  water  from  the  residences  of 
other  consumers,  where  he  tenders  payment 
of  the  established  water  rate  in  advance 
for  the  service  he  is  demanding.  Hatch  v. 
Consumers  Co.  37  Idaho,  204,  —  L.R.A. 
(N.S.)  — ,  104  Pac.  670. 

Such  a  claim,  it  was  said  in  the  above 
rase,  if  an  obligation  against  the  applicant, 
is  a  wholly  separate  transaction,  and  must 
be  collected  in  the  usual  way  in  which  debts 
are  collectible. 

Disputed  claims. 

And  such  a  regulation  cannot  be  made  the 
instrument  by  which  the  water  company 
can  become  the  judge  in  its  own  case,  and 
shut  off  water  to  enforce  payment  of  dis- 
puted bills.  In  such  case  the  court  will  re- 
strain the  water  company  from  cutting  off 
the  water  until  the  correctness  of  the  bill 
can  be  determined. 

Poole  V.  Paris  Mountain  Water  Co.  su- 
pra; Hoover  v.  Deffenbaugh,  83  Neb.  476, 
ai  l.,P,A.(N.S,) 


119  N.  W.  1130;  Kerz  v.  Galena  Water  O-. 
139  111.  App.  598;  Foster  v.  Monroe,  4" 
Misc.  449,  82  N.  Y.  Supp.  653;  Healv  %. 
New  York,  90  App.  Div.  170,  85  N.  Y.  Supp, 
750,  affirming  41  Misc.  27,  83  N.  Y.  Supp. 
574;  Mansfif.ld  v.  Humphreys  Mfg.  Co.: 
Hatch  v.   Consumers  Co.  supra. 

In  Poole  V.  Paris  Mountain  Water  Co.  su- 
pra, it  was  said  that  the  inconvenience  aris- 
ing from  subjecting  the  water  company  v> 
the  necessity  of  resorting  to  the  regular 
courts  to  collect  disputed  claims  is  not  to 
be  compared  to  the  hardships  of  the  oon- 
sumer,  as  a  member  of  the  public,  involve! 
in  permitting  the  water  company  to  be 
judge  of  its  own  cause,  and  to  coerce  the 
disputant  into  submission  by  denying  him 
water. 

A  city  furnishing  its  inhabitants  with 
water  is  not  authorized  to  withdraw  the 
water  supply  to  enforce  the  collection  of  the 
difference  between  the  amount  of  water  at- 
tuallv  used  and  the  amount  indicated  bv 
the  meter,  where  it  appears  that  the  meter 
shows  onlv  one  fifth  of  the  amount  of 
water  used,  because  some  of  the  teeth  of 
its  wheels  have  been  filed  off,  under  its 
cliarter  providing  that  where  water  meters 
are  installed  the  charge  shall  be  for  the 
quantity  of  water  actually  used,  "as  ascer- 
tained by  the  meter."  Healy  v.  New  York, 
supra. 

There  was  no  evidence  that  the  complain- 
ant in  the  above  case  wag  guilty  of  fraud, 
and  it  appeared  that  the  meter  was  on  hi* 
premises  before  he  occupied  them. 

But  in  Krumenaker  v.  Dougherty,  74 
App.  Div.  452,  77  N.  Y.  Supp.  467  where  it 
a])peared  the  complainant  had  defrauded 
the  oitv  of  its  revenue  bv  diverting  the 
water  used  by  him  so  that  it  would  not 
pass  throujjfh  the  ureter  and  thus  lie  resjis- 
terod,  it  was  held  that  he  could  not  main- 
tain an  action  to  restrain  the  oitv  from 
cutting  off  his  water  supply  without  pay- 
ing an  amount  fixed  as  the  amount  of  water 
that    he   had   usee)    which   had    not   nassed 
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dered  to  the  city  $200,  which  it  refu8e8>  and 
that  it  threatens  to  and  will,  unless  en- 
joined,  shut  oil'  the  water. 

The  city  in  its  answer  admits  that  it 
has  this  amoxmt  charged  on  its  books 
against  the  plaintiff,  and  that  it  will,  unless 
enjoined,  cut  off  the  supply  of  water,  it 
then  sets  out  a  scale  of  meter  rates  estab- 
lished by  the  city,  avers  that  the  water 
supplied  to  the  plaintiff  during  the  period 
in  controversy  was  measured  by  meters  in- 
stalled in  the  manufacturing  plant  of  the 
plaintiff,  and  that  the  amount  charged  was 
due  as  determined  by  the  quantity  registered 
by  the  meters,  and  at  the  established  rates, 
and  that  the  rates  are  reasonable.  It  is 
also  averred  that  the  following  rule,  adopt- 
ed by  its  board  of  public  service,  relating 
to  the  waterworks,  was  in  force:  '^Section 
20.  If  any  party  shall  refuse  or  neglect  to 
pay  the  water  rent  when  due,  or  permits  any 
waste  of  water  not  authorized  by  the  rules 


and  regulations  of  the  board  of  public  serv- 
ice, the  water  shall  be  turned  off  and  not 
turned  on  again  until  all  back  rent  and 
damages  shall  be  paid,  and  the  further  sum 
of  $1  for  turning  on  .and  off  the  water." 
The  reply  of  plaintiff  denies  that  it  con- 
sumed the  quantity  of  water  stated  in  the 
answer,  and  avers  that  if  the  meters  regis- 
tered that  quantity,  then  they  were  out  of 
order  and  inaccurate ;  and  that  if  the  meters 
were  not  inaccurate,  that  they  were  in- 
accurately read.  The  court  of  common  pleas 
dismissed  the  petition  and  the  plaintiff  ap- 
pealed to  the  circuit  court.  The  circuit 
court,  among  other  things,  found  that  the 
plaintiff  is  solvent  and  fully  able  to  pay  the 
charge,  that  it  had  paid  all  previous  cliarges, 
and  that  after  the  bill  in  controversy  had 
been  presented,  it  had  tendered  to  the  city 
the  sum  of  $i^00;  **that  there  is  a  dispute 
over  said  bill  for  water  between  said  plain- 
tiff and  said  defendants,  and  that  said  dis- 


thiough  the  water  meter,  since  it  was  the 
fraud  practised  by  the  person  using  the 
water  which  justified  the  city  in  cutting 
off  his  further  supply,  and  the  court  could 
not  interfere  in  l^half  of  one  guilty  of 
such  a  fraud 

Unreasonable  charges. 

In  Ball  y.  Texarkana  Water  Corp.  (Tex. 
Civ.  App.)  127  S.  W.  10C8,  it  was  held  that 
a  case  is  made  out  for  a  preliminary  in- 
junction restraining  the  shutting  off  of  the 
water  supply  by  a  water  company  supply- 
ing the  inhabitants  of  a  city  under  a  fran- 
chise, where  the  petition  is  based  on  the 
theory  that  the  water  company  is  a  public 
service  corporation,  and  as  such  required  to 
furnish  water  at  a  reasonable  rate,  and  al- 
leges the  unreasonableness  of  the  rates 
charged  and  a  threatened  irreparable  in- 
juiy  by  shutting  off  the  petitioner's  water 
supply. 

So,  the  shutting  off  of  the  public  water 
supply  for  fire  hydrants,  for  the  refusal  of 
a  Dorough  to  pay  an  alleged  unreasonable 
charge  for  past  service,  may  be  enjoined. 
Washington  v.  Washington  Water  Co.  70 
N.  J.  Eq.  254,  62  Atl.  390. 

And  the  right  of  a  consumer  to  maintain 
a  suit  for  an  injunction  against  a  water 
coinpany  to  restrain  it  from  cutting  off  the 
water  supply  to  enforce  collection  of  water 
lates  in  excess  of  the  amount  fixed  by  an 
existing  contract  between  the  company  and 
the  municipality,  made  at  the  time  the  right 
to  lay  mains  in  the  streets  was  granted  to 
the  company,  was  sustained  in  Pond  v.  New 
Rochelle  Water  Co.  183  N.  Y.  330,  1  L.R.A. 
(N.S.)  958,  76  N.  E.  211,  5  A.  &  E.  Ann. 
Cas.  504. 

But  an  injunction  will  not  be  granted 
against  a  municipality,  restraining  it  from 
cutting  off  a  supply  of  water,  where  a  case 
of  irreparable  injury  or  injustice  is  not 
made  out.  Anderson  v.  Berwyn,  135  111. 
A  pp.  8. 
31  J.,R.A.(N.S.) 


Unpaid  claim  against  former  occupant. 

As  shown  in  the  earlier  note,  a  regula- 
tion providing  for  shutting  off  the  water 
supply  cannot  be  enforced  to  compel  pay- 
ment which  it  is  not  the  duty  of  the  con- 
sumer to  make. 

Thus,  a  rule  of  a  water  company  or  mu- 
nicipality supplying  its  inhabitants  with 
water,  that  charges  for  water  shall  be  to 
the  owner  of  the  property,  and  not  to  the 
tenant,  and  that  if  the  water  charge  is  not 
paid,  the  water  shall  be  cut  off  and  not 
connected  again  until  the  delinquent  charge 
is  paid,  which  prevents  a  new  tenant,  on 
tendering  water  charges,  from  getting  neces- 
sary water  unless  he  pays  a  delinquent 
charge  against  the  property,  is  void  as 
being  unreasonable.  Burke  v.  W^ater  Val- 
ley, 87  Miss.  732,  112  Am.  St.  Rep.  468, 
40  So.  820.  To  the  same  effect  is  Poole 
V.  Paris  Mountain  Water  Co.  81  S.  C.  438, 
128  Am.  St.  Rep.  923,  62  S.  E.  874. 

Under  a  statute  providing  that,  in  case 
of  nonpayment  of  water  rents,  the  water 
shall  be  shut  off  from  the  building  or  prem- 
ises, and  shall  not  again  be  supplied  to  said 
building,  etc.,  unless  such  arrears,  with  in- 
terest thereon,  shall  be  fully  paid,  it  was 
held  in  Howe  v.  Orange,  70  N.  J.  Eq.  648, 
62  Atl.  777,  affirmed  in  (N.  J.)  75  Atl. 
1101,  that  a  property  owner  could  not 
maintain  an  injunction  to  restrain  the  mu- 
nicipality from  shutting  off  the  water  sup- 
ply unle:s8  its  claim  for  water  rents  m 
arrears,  against  the  complainant's  grantor 
of  the  property  in  question,  existing  at  the 
time  of  the  conveyance,  was  paid. 

But  in  the  absence  of  statute  expressly 
authorizing  it,  or  making  arrearages  for 
water  rents  a  lien  on  the  land  on  which  the 
water  lias  been  used,  a  water  company  or 
a  municipal  corporation  has  no  ripht  to 
cut  off  the  supply  to  the  premises  until  the 
arrears  due  from  a  former  owner  are  paid. 
McDowell  v.  Avon-bv-the-Sea  Land  &  Ira- 
prov.  Co.  71  N.  J.  Eq.  109,  03  Atl.  13;  Cqv- 
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pute  is  not  captious  and  dilatory,  but  is 
maintained  by  plaintiff  in  good  faitb;  that 
the  defendants  have  not  resorted  to  an 
action  at  law  to  determine  the  amount  of 
said  bill  for  water, -nor  has  the  amount  ot 
said  bill  ever  been  adjudged  in  any  civil 
action;"  and  that  if  the  water  was  shut 
off  it  would  cause  irreparable  injury,  and  it 
enjoined  the  city  from  shutting  off  or  in- 
terfering with  the  water  supplied  to  the 
plaintiff  until  such  time  as  the  amount  due 
is  determined  by  a  court,  and  then  provid- 
ed that,  if  the  amount  so  found  is  not  then 
paid,  the  city  may  turn  off  the  water  under 
its  said  rule.  Error  is  prosecuted  in  this 
court. 

Whether  the  circuit  court  enjoined  the 
city  from  shutting  off  the  water  on  the 
ground  that  its  rule  respecting  that  matter 
is  unreasonable,  or  on  the  ground  that,  un- 
der the  circumstances,  it  was  inequitable  to 
enforce  it,  does  not  appear  from  its  judg- 
ment. The  implication  is  that  it  did  not 
tind  the  rule  unreasonable.  In  that  event, 
the  court  ought  not  to  have  sent  the  city 
out  of  court  without  determining  the 
amount  due  it  from  the  plaintiff.  It  should 
have  enjoined  the  cutting  off  of  the  supply 
of  water  pending  the  action  only  upon  the 
plaintiff  giving  bond  to  pay  the  amount 
ascertained  to  be  due,  and  should  have  ascer- 
tained in  that  action  the  amount  due. 

Section  7,  Municipal  Code,  authorizes  mu- 
nicipal corporations  to  provide  for  a  supply 


of  water  by  the  construction  of  watervorks, 
and   to  collect  money   for   water    suppiieu 
Section  1536-520,  Rev.  Stat,  makes  it  tiit 
duty  of  the  officers  in  charge  of  the  water- 
works to  furnish  supplies  of  water  and  col- 
lect water  rents.    Section  1536-521  author- 
izes them  to  make  such  by-laws  and  regula- 
tions as  they  may  deem  necessary  for  th* 
safe,  economic,  and  efficient  management  and 
protection    of     the     waterworks.       Sectioa 
1536-522  authv/rizes  them  to  assess  and  col- 
lect a  water  rent  "in  such  manner  as  th^ 
may   deem   most  equitable   upon    all    tene- 
ments and   premises   supplied   with    water« 
and  where  more  than  one  tenant  or  water 
taker    is    supplied    with    water    from    one 
hydrant  or  off  the  same  pipe,  and  when  Utt 
assessments  therefor  shall  not  be  paid  wbei 
due,   the  board  shall   look  directly   to  tbt 
owner  of  the  property  for  the  entire  rest, 
or  so  much   therefor   [thereof]   as  remains 
unpaid  for  water  furnished  said  premises, 
to  be  collected  in  the  same  manner  as  other 
city  taxes."    The  water  rent  or  char;ges  for 
water  supplied  are  here  referred  to  as  taxea^ 
and  it  is  provided  that  they  may  be  as- 
sessed  upon   tenements   and   premises  sup- 
plied with  water,  and  seems  to  contemplate 
an  assessment  upon  the  premises  supplied 
with  water,  and  not  a  personal  charge  for 
water  supplied.     These  statutes  are  in  the 
form  they  were  when  the  matter  was  new 
and  comparatively  unimportant.    Since  then 
cities  have  multiplied,  and  the  number  ot 


ington  V.  Ratterman,  128  Ky.  336,  17 
L.R.A.(N.S.)   923,  108  S.  W.  297. 

In  Linne  v.  Bredes,  43  Wash.  540,  6 
L.R.A.(N.S.)  707,  117  Am.  St.  Rep.  1070, 
86  Pac.  868,  11  A.  &  E.  Ann.  Cas.  238,  it 
was  held  that,  in  the  absence  of  statutory 
authority,  a  municipal  corporation  cannot, 
by  ordinance,  make  delinquent  water  rentals 
a  lien  upon  property  as  against  a  subse- 
quent owner  or  occupant  who  did  not  con- 
tract the  charges  or  make  default  in  their 
payment.  To  the  same  effect  is  Covington 
V.  Ratterman,  supra. 

And  in  the  McDowell  Case  it  was  held 
that  rules  of  a  private  water  company 
which  purport  to  authorize  the  water  com- 
pany to  refuse  to  furnish  water  to  certain 
premises  until  the  arrears  for  water  rents 
standing  against  a  prior  owner  were  paid 
were  void  lor  unreasonableness. 

The  earlier  cases  upon  the  question  of 
compelling  the  property  owner  to  pay  for 
water  furnished  to  a  former  occupant  of 
the  premises  are  collected  in  the  note  to 
Chicago  V.  Northwestern  Mut.  L.  Ins.  Co. 
1  L.R.A.(N.S.)  770.  And  see  Farnham, 
Waters,  880,  881. 

Miscellaneous  cases. 

A  municipal  corporation  supplying  its 
inhabitants  with  water  cannot  lawfully  dis- 
connect the  water  supply  of  a  consumer  who 
31  L.R.A.(N.S.) 


tenders  the  amount  of  water  rental  during 
the  month,  after  the  10th  day,  but  before 
the  city  has  actually  cut  off  the  water  un- 
der an  ordinance  providing  for  the  monthly 
payment  of  rates,  in  advance,  by  the  lOtL 
day  of  tlie  month,  and  on  failure  to  pay, 
tlie  supply  of  the  defaulting  consumer  shall 
be  disconnected,  where  no  provision  is  made 
for  any  charge  additional  to  the  usual  and 
ordinary  rate  because  of  default,  since  the 
provision  for  disconnecting  the  supply  of  a 
consumer  who  fails  to  pay  before  the  KKH 
of  the  month  is  a  method  of  enforcing  ci>l- 
lection  of  the  rental  charge,  and  not  a  for- 
feiture of  the  consumer's  right  to  ha^e 
*vMter  on  pavnient  of  the  usual  rental 
Royal  V.  Cordele,  132  Ga.  126,  63  S.  E.  h26. 
m  People  ex  rel.  Johnson  v.  Barrows,  li4 
N.  Y.  Supp.  270,  it  was  held,  in  mandamus 
proceedings  against  a  city  authorized  by  its 
charter  to  supply  its  inhabitants  wit? 
water,  that  the  remedy  of  the  water  board 
for  the  failure  of  the  park  board  to  ps^ 
for  water  furnished  to  the  public  parks  of 
the  city  was  not  by  turning  off  the  water, 
since  the  supply  furnished  to  the  parks  was 
to  meet  a  public  necessity,  and  should  not 
be  interfered  with.  It  was  suggested  by 
the  court  that  if  a  duty  existed  on  the  part 
of  the  park  board  to  pay  water  rentals,  the 
appropriate  remedy  to  compel  payment 
w^ould  be  mandamus.  A.  L.  R. 
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their  inhabitants  increased  many  times, 
and  this  important  public  service  is  per- 
formed largely  under  rules  and  regulations 
adopted  by  the  officials  charged  with  its 
*  management.  In  Hennessey  v.  Volkening, 
30  Abb.  N.  C.  100,  22  N.  Y.  Supp.  528,  it 
18  held  that  "water  rents  in  New  York  city 
are  chargeable  only  upon  property  actual- 
ly supplied  with  water,  and  are  not  a  tax 
or  assessment,  but  merely  a  charge  for 
water  furnished."  And  in  Silkman  v.  Wa- 
t«r  Comrs.  162  N.  Y.  327,  37  L.R.A.  827, 
46  N.  E.  612,  it  is  held:  "Rents  charged  by 
a  public  corporation  for  water  actually  used 
by  private  consumers  are  not  in  any  just 
sense  taxes,  so  that  persons  against  whom 
they  are  charged  are  entitled  to  notice  and 
an  opportunity  to  be  heard  before  they  are 
established."  See  also  Merrimack  River 
foav.  Bank  v.  Lowell,  152  Mass.  556,  10 
L.RJI.  122,  26  N.  E.  97.  We  think  the 
city  may,  under  its  authority  to  supply 
water  and  collect  for  the  water  supplied^ 
estabh'sh  rules  and  reflations  for  supply- 
ing water,  and  may  establish  rates  and  en- 
force its  rules  and  regulations  and  the  col- 
lection of  its  charges,  and  we  are  not  in 
the  present  case  called  upon  to  determine 
its  power  with  respect  to  assessing  rents 
upon  the  premises  supplied  with  water. 
Rules  such  as  the  one  in  controversy,  with 
respect  to  water  and  gas,  are  usual  and  rea- 
sonable; but  the  decisions  are  not  in  ac- 
cord as  to  the  reasonableness  of  the  charge 
for  turning  on  and  off  the  water  or  gas,  nor 
as  to  the  right  to  enforce  the  rule  where 
the  charge  is  disputed.  Section  3559,  Rev. 
Stat,  provides:  "If  any  person  so  supplied 
with  gas  neglect  or  refuse  to  pay  the  amount 
due  for  the  same,  or  for  the  rent  of  the 
meter,  or  other  articles  hired  by  him  of  the 
company,  the  company  may  stop  the  gas 
from  entering  the  premises  of  such  person." 
Abt>ott  on  Municipal  Corporations,  vol.  2, 
§  468,  says:  "Although  water  rentals  or 
assessments  are  not  regarded  as  taxes,  be- 
in^  simply  the  purchase  price  of  a  com- 
modity sold  by  a  public  corporation,  yet,  so 
far  as  their  collection  is  concerned,  they 
are  generally  treated  'as  taxes.  The  cus- 
tomary remedy  given  or  provided  for  the 
enforcement  of  the  payment  of  water  rent- 
als is  the  rignt  to  cut  off  the  water  supply 
from  those  who  may  be  in  arrears  after  a 
desijmated  time." 

Ihe  statutes  and  decisions  in  other  states 
cannot  throw  much  light  upon  our  own  stat- 
,  lite,  but  they  may  be  helpful  in  determining 
the  question  of  the  reasonableness  of  the 
rule  under  consideration.  In  Shiras  v.  Ew- 
injr,  48  Kan.  170,  29  Pac.  320,  it  is  held 
that  the  water  company  may  make  reason- 
able rules  for  the  government  of  its  custom- 
ers in  the  use  of  its  water  supply,  and  en- 
31  L.R.A.fN.S.) 


force  such  rules  by  shutting  off  the  custom- 
er's water  as  a  penalty  for  the  violation 
thereof,  and  that  in  such  cases  the  com- 
pany will  not  be  put  to  an  action  for  dam- 
ages for  infractions  or  violations  of  its 
rules.  In  the  opinion  it  is  said:  "The  plant 
of  the  water  company  was  constructed  to 
supply  the  city  of  Ottawa  and  the  inhabit- 
ants thereof  with  water.  It  necessarily  has 
a  large  number  of  patrons.  We  do  not  think ' 
it  reasonable  or  practicable  to  hold  that 
for  all  the  violations  of  the  use,  by  its 
patrons,  of  the  water  supplied  under  its 
contracts  therewith,  the*  company  shall  be 
put  to  an  action  for  damages.  To  so  hold 
would  be  to  deprive  the  company  of  any 
remedy,  and  leave .  it  subject  to  the  whim 
of  each  individual  patron,  so  far  as  the  use 
of  the  water  supply  is  concerned,  since  it 
would  be  wholly  impracticable  for  the  com- 
pany to  bring  an  action  for  damages  when- 
ever the  rules,  or  any  of  them  which  are 
a  part  of  the  contract,  were  violated  by  its 
patrons."  In  McDaniel  v.  Springfield  Wa- 
terworks Co.  48  Mo.  App.  273,  280,  Thomp- 
son, J.,  says:  "We  do  not  take  the  view, 
pressed  upon  us  by  counsel  for  the  plaintiffs, 
that,  if  the  plaintiffs  do  not  see  fit  to  pay 
this  excessive  charge,  the  only  remedy  of  the 
defendants  is  an  action  at  law  to  recover 
the  same.  The  slightest  reflection  will  show 
that  a  water  company  could  not  do  busi- 
ness if  its  only  remedy  for  the  waste  of  its 
water  by  its  consumers  consisted  in  actions 
at  law  against  them  severally.  This  would 
lead  to  an  almost  infinity  of  actions  to 
collect  very  small  bills  against  scattered 
consumers,  many  of  them  mere  renters  and 
insolvent."  In  Sheward  v.  Citizens'  Water 
Co.  90  Cal.  636,  27  Pac.  439,  it  is  held  that 
a  water  company  has  a  right  to  shut  off 
the  water  from  its  consumer  when  the  con- 
sumer refuses  to  pay  for  the  water  sup- 
plied. In  McEntee  v.  Kingston  Water  Co. 
165  N.  Y.  27,  32,  58  N.  E.  785,  786,  it  is 
held:  "Where  a  company  under  contract 
with  a  citizen  to  supply,  him  with  water 
fails  to  do  so,  and  the  latter  refuses  to  pay 
a  bill  rendered,  the  former  will  be  enjoined 
pendente  lite  from  cutting  off  the  customer 
from  its  water  system,  as  the  rights  of  the 
parties  must  be  determined  by  the  court." 
We  do  not  think  the  conclusion  reached 
in  that  case  is  in  conflict  with  the  conclu- 
sion reached  in  the  present  case.  And  in 
the  opinion,  Bartlett,  J.,  says  (32)  :  "The 
principles  controlling  this  case  have  fre- 
ouently  been  decided  in  the  lower  courts,  and 
the  substance  of  these  decisions  is  that,  if 
the  company  supplying  water,  gas,  tele- 
graphic information,  or  any  other  com- 
modity, has  fully  performed  its  contract, 
and  the  customer  refuses  to  pay  his  bills, 
it  is  entitled  to  cut  off  the  supply  of  the 
20 
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latter,  under  its  rules  and  regulations.  On 
the  other  hand,  if  the  company  is  in  default 
of  its  contract,  express  or  implied,  it  would 
shock  the  sense  of  justice  if  it  were  to  set 
as  a  judge  in  its  own  case  by  cutting  of) 
the  customer  from  his  contract  privileges. 
In  such  a  situation  the  rights  of  the  parties 
must  be  determined  by  the  courts.'' 

Turner  v.  Hevere  Water  Co.  171  Mass. 
329,  40  L.R.A.  657,  68  Am.  St.  Rep.  432,  60 
N.  E.  634,  was  a  suit  to  compel  the  water 
company  to  supply  the  plaintiff  with  water, 
and  to  restrain  it  from  preventing  him  from 
securing  a  suitable  supply  thereof.  In  the 
superior  court  a  decree  had  been  entered, 
restraining  the  water  company  from  refus- 
ing or  neglecting  to  supply  the  plaintifl* 
with  a  suitable  supply  of  water  so  long  as 
he  continued  to  pay  the  regular  water  rates, 
and  complied  with  all  other  reasonable  and 
usual  regulations  of  the  company  in  the 
future,  except  those  relating  to  the  payment 
of  the  water  rates  remaining  unpaid  of 
previous  owners  or  tenants.  The  decree  was 
aflSrmed.  In  that  case  the  plaintiff  rented 
a  dwelling  house,  the  owner  of  which  was 
indebted  to  the  company  for  water  previ- 
ously supplied,  and  the  court  held  that,  in 
the  absence  of  legislation,  the  company  could 
not  by  its  regulation  impose  a  lien  upon 
land,  and  it  was  upon  that  ground  that 
the  rule  was  held  unreasonable.  Quite  a 
number  of  cases  are  referred  to  and  dis- 
cussed in  the  opinion,  and  it  is  for  that  rea- 
son referred  to,  and  it  is  followed  in  Burke 
V.  Water  Valley,  87  Miss.  732,  112  Am.  St. 
Rep.  468,  40  So.  820. 

In  People  ex  rel.  Kennedy  ▼.  Manhattan 
Gaslight  Co.  45  Barb.  136,  a  mandamus  was 
refused  to  compel  the  gas  company  to  fur; 
nish  gas  to  a  person  who  was  insolvent  and 
against  whom  the  company  had  a  judgment 
for  gas  furnished  at  another  place  in  the 
city.  In  McGregor  v.  Case,  80  Minn.  214, 
83  N.  W.  140,  the  plaintiff  sued  to  enjoin 
the  officials  charged  with  the  management 
of  the  waterworks  of  the  city  of  Duluth 
from  cutting  off  the  supply  of  water  to  a 
building  in  that  city,  which  they  were  about 
to  do,  because  of  the  refusal  to  pay  the  sum 
of  $8.77,  which  the  plaintiff  claimed  was  ex- 
cessive. It  is  there  said:  "It  may  be  ad- 
mitted that  in  a  controversy  over  the  rate 
charged  for  water  supply,  where  there  is 
but  one  source  of  obtaining  the  same  in  a 
city,  and  a  cut-off  is  threatened,  an  injunc- 
tion may,  upon  proper  showing,  be  had  to 
restrain  the  illcfjal  duress  to  collect  the  im- 
proper charges;"  and  the  court  refused  to 
hold  that  the  trial  court  had  abused  its 
discretion  in  refusing  the  temporary  injunc- 
tion, saying:  "In  view  of  the  small  amount 
involved,  the  large  interests  of  the  city  in 
operating  its  wat«r  system,  the  difficulties 
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that  might  follow  if  it  should  transpire 
that  the  controversy  were  ill  advised  or  un 
founded,  in  a  suit  to  recover  the  small  over- 
charge, we  cannot  say  that  there  was  ar 
abuse  of  discretion  by  the  learned  trial  eomt 
in  denying  the  temporary  writ." 

In  Atlanta  v.  Burton,  00  Ga.  486,  16  &  IL 
214,  it  is  held  that  that  city,  under  its 
charter,  might  make  the  amount  doe  for 
water  supplied  a  charge  on  the  property 
supplied  with  it,  and  that  it  might  enforce 
payment  by  a  threat  to  cut  off  the  supply, 
and  that  the  amount  so  paid  could  not  be 
recovered  back  on  the  ground  that  it  was 
arrears  of  rent  due  from  a  former  tenant, 
and  that  it  was  paid  under  duress.  To  the 
same  effect  is  Girard  L.  Ins.  Co.  y.  Philadel- 
phia, 88  Pa.  393. 

In  Sheward  v.  Citizens'  Water  Co.  90  Cal 
635,  27  Pac.  439,  an  injunction  was  re- 
fused where  the  plaintiff  refused  to  pay 
meter  rates  and  tendered  schedule  rates 
for  water  supplied  to  his  residence,  the  court 
holding  that  a  water  company  has  a  right 
to  shut  off  the  water  from  its  consumer 
when  he  refuses  to  pay  for  the  water  sup- 
plied. 

In  Brass  v.  Rathbone,  8  App.  Div.  78,  40 
N.  Y.  Supp.  406,  it  is  held  that  "courts  of 
equity  will  not  sustain  an  action  to  restraio 
the  collection  of  a  water  tax  except  under 
circumstances  of  great  necessity,  and  to 
prevent  irreparable  damage." 

On  the  other  hand,  it  is  held,  in  som* 
cases,  that  a  city  cannot  enforce  the  pay- 
ment of  old,  overdue,  and  disputed  bills  by 
shutting  off  the  supply  of  water.  In  Wood 
V.  Auburn,  87  Me.  287,  292,  29  L.R.A.  376, 
32  Atl.  900,  fl08,  it  is  held:  "The  water 
taker  may  prevent  such  action  by  injunc- 
tion in  equity;  nor  can  the  court  in  such 
proceeding  be  required  to  investigate  and 
determine  the  merits  of  the  unpaid  and  dis- 
puted instalment.  The  water  company  mu$t 
resort  to  the  court,  if  it  would  enforce  its 
claim."  In  the  opinion  it  is  said  by  Emery. 
J.  (202)  :  "The  city,  as  a  water  company. 
cannot  do  as  it  will  with  its  water.  It 
owes  a  dutv  to  each  consumer.  The  con- 
sumer,  once  taken  on  to  the  system,  becomes 
dependent  on  that  system  for  a  prime  neces- 
sity of  business,  comfort,  health,  and  even 
life.  He  must  have  the  pure  water  daily 
and  hourly.  To  suddenly  deprive  him  of 
this  water,  in  order  to  force  him  to  pay  an 
old  bill  claimed  to  be  unjust,  puts  him  at  an 
enormous  disadvantage.  He  cannot  wait  for 
for  the  water.  He  must  surrender  and 
swallow  his  choking  sense  of  injustice. 
Such  a  power  in  a  water  company  or  mu- 
nicipality places  the  consumer  at  its  mercy. 
It  can  always  claim  that  some  old  bill  is 
unpaid.  The  receipt  may  have  been  lost. 
the  collector  may  have  embc^sled  the  monev; 
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jet  the  consumer  must  pay  it  again  and  per-  ^ 
haps  still  again.  He  cannot  resist,  lest  he 
lofie  the  water.  It  is  said,  however,  that 
the  consumer  can  apply  to  the  courts  to 
recover  back  any  sum  he  is  thus  compelled 
to  pay,  if  it  was  not  justly  due  from  him; 
or,  if  he  can  show  affirmatively  that  it  is 
not  a  just  claim  against  him,  he  can  by 
judicial  process  restrain  the  company  or 
municipality  from  shutting  off  the  water. 
To  oblige  a  person  to  follow  such  a  course 
would  be  a  violation  of  the  fundamental 
juristic  principle  of  procedure.  That  prin- 
ciple is  that  the  claimant,  not  the  defend- 
ant, shall  resort  to  judicial  process, — that 
he  who  asserts  something  to  be  due  him, 
not  he  who  denies  a  debt,  shall  have  the  bur- 
den of  judicial  action  and  proof.  It  is  only 
in  the  case  of  dues  to  the  state  that  this 
principle  is  suspended." 

In  Crumley  v.  Watauga  Water  Co.  99 
Tenn.  420,  41  S.  W-  1058,  a  suit  to  recover 
damages  for  refusing  to  furnish  water,  it 
was  held  that  the  water  company  could  not 
justify  its  refusal  by  the  fact  of  his  failure 
CO  pay  an  old  bill.  It  is  said  in  the  opinion : 
''Upon  tender  of  the  regular  rates,  he  was 
entitled  to  the  water  like  other  persons, 
and  without  reference  to  his  past-due  obli- 
f^ation." 

In  Panton  v.  Duluth  Gas  &,  Water  Co. 
60  Minn.  175,  36  Am.  St.  Rep.  635,  52  N.  W. 
527,  it  was  held  that  an  excessive  charge 
for  water,  paid  under  protest,  to  prevent 
the  company  from  shutting  off  the  supply, 
*«va8  paid  under  duress,  and  that  an  action 
might  be  maintained  to  recover  back  the 
excess  paid. 

In  American  Waterworks  Co.  v.  State, 
46  Neb.  194,  30  L.R.A.  447,  50  Am.  St. 
Rep.  610,  64  N.  W.  711,  it  is  held  that 
such  a  corporation  is  a  quasi  public  corpo- 
ration, and  that  it  is  its  duty  to  furnish 
water  to  all  the  inhabitants  of  the  municipal 
corporation  upon  the  same  terms.  That  it 
has  a  right  to  adopt  reasonable  rules  and 
to  decline  to  furnish  water  to  any  inhabit- 
ant who  refuses  to  comply  with  such  rea- 
sonable rules.  It  held  a  rule  reasonable 
that  required  water  rents  to  be  paid  in  ad- 
vance, and  the  water  to  be  turned  off  if 
the  rental  was  not  paid  within  thirty  days 
after  it  fell  due,  but  held  that  part  of  the 
rule  unreasonable  that  required  the  pay- 
ment of  $1  for  turning  water  off  and  on. 

In  Shepard  v.  Milwaukee  Gaslight  Co.  0 
Wis.  539,  70  Am.  Dec.  479,  it  is  held  that 
the  company  is  bound  to  furnish  gas  to  a 
citizen  upon  his  compliance  with  such  rea- 
sonable terms  as  the  company  may  right- 
fully impose,  and  that  a  rule  of  the  com- 
pany allowing  the  company  to  demand  secur- 
ity for  the  gas  consumed,  or  a  deposit  of 
money  to  secure  the  payment  thereof,  is 
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just  and  necessary  to  guard  against  loss, 
it  is  said:  "As  the  delivery  of  the  gas  is 
necessarily  its  consumption,  and  as  the 
amount  delivered  is  ascertained  by  the 
amount  consumed,  it  would  seem  to  be  just 
and  right  that  the  company  should  not  be 
compelled  to  furnish 'it  without  reasonable 
security  for  payment,  in  convenient  amoimta 
and  at  proper  periods."  In  Crumley  v.  Wa- 
tauga Water  Co.  99  Tenn.  420,  41  S.  W. 
1058,  already  cited,  it  is  held  that  such  a 
company  is  a  quasi  public  corporation  and 
must  supply  water  to  all  upon  the  same 
terms.  Smith  v.  Gold  &  Stock  Teleg.  Co. 
42  Hun,  454,  was  a  suit  to  enjoin  the  re- 
moval of  a  stock  ticker,  and  it  was  there 
held:  "That  the  defendant,  being  engaged 
in  a  business  public  in  its  nature,  it  must 
serve  the  public  impartially,  and  render 
equal  service  to  all  those  who  complied  with 
such  reasonable  regulations  as  might  be 
prescribed  by  it." 

Edwards  v.  Milledgeville  Water  Co.  116 
Ga.  201,  205,  42  S.  E.  417,  419,  was  a  suit  to 
enjoin  the  water  company  from  disconnect- 
ing its  pipes  in  violation  of  a  contract  be- 
tween the  consumer  and  the  company.  It 
is  said  in  the  opinion  by  Fish,  J.  (205) : 
"The  plaintiff  is  without  an  adequate  rem- 
edy at  law.  A  court  of  law  could  neither 
prevent  the  defendant  from  depriving  him 
of  the  use  of  the  water,  nor  restore  to  him 
such  use  after  he  had  been  once  deprived  of 
it;  and  the  damages  which  he  would  sustain 
in  the  future,  during  the  long  period  covered 
by  the  contract,  by  being  deprived  of  the  use 
of  a  plentiful  supply  of  pure  water  flowing 
through  pipes  upon  his  premises,  and  easily 
and  conveniently  accessible  at  all  times  for 
the  varied  necessities  and  even  the  luxuries 
of  a  household,  would  be  very  difficult  to 
ascertain,  and  could  not,  with  any  certain- 
ty, be  estimated.  Even  if  the  plaintiff  could, 
by  erecting  and  maintaining  a  private  sys- 
tem of  waterworks,  supply  his  residence  and 
premises  with  water  in  the  same  manner 
and  to  the  same  extent  that  the  defendant 
now  does  under  its  contract  with  him,  the 
damages  which  the  plaintiff  would  sustain 
by  being  deprived  of  the  use  of  the  water, 
as  now  supplied  to  him,  during  the  period  of 
time  required  for  him  to  complete  his  own 
water  plant,  would  be  practically  impossible 
of  ascertainment  with  any  degree  of  certain- 
ty, to  say  nothing  of  the  necessity,  in  order 
to  arrive  at  the  amount  of  his  damages,  of 
estimating  the  cost  of  constructing,  keeping 
in  repair  and  operating,  from  year  to  year, 
such  private  works."  Sickles  v.  Manhattan 
Gaslight  Co.  64  How.  Pr.  33.  40,  was  a  suit 
by  Gen.  Sickles  to  restrain  the  defendant 
from  removing  the  meter  and  cutting  off  the 
supply  of  gas  from  his  residence  in  the 
city  of  New  York.    He  averred  that  an  im- 
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proper  bill  had  been  presented  to  him, 
covering  a  period  for  a  large  portion  of 
which  he  had  been  absent  in  Europe,  his 
residence  closed,  and  the  gas  never  lighted. 
He  averred  that  he  offered  to  pay  for  the  gas 
consumed,  but  that  the  company  refused  to 
accept,  and  threatened  to  remove  the  meter 
and  cut  off  his  supply  of  gas.  He  asked, 
in  his  complaint,  that  the  amount  due  the 
company  be  ascertained  and  the  company  be 
directed  to  accept  the  sum  so  ascertained, 
and  restrained  from  removing  the  meter,  lii 
the  opinion  by  Lawrence,  J.,  it  is  said  (40) : 
''This  evidence  tends  strongly  to  show  that 
gas  meters  are  not  infallible.  As  I  have 
before  observed,  I  do  not  understand  that 
the  gas  company  is  vested  by  statute  with 
the  powep  of  positively  determining  as  to 
the  amount  of  the  'rent  or  renmiieratioii 
due  to  it.'  I  am  therefore  of  the  opinion 
that  when  a  dispute  arises  between  the  com- 
pany and  the  consumer,  the  latter  is  en- 
titled to  have  his  rights  investigated  by 
the  court.  In  this  case  I  am  fiee  to  say 
that  the  preponderance  of  the  evidence  on 
the  affidavits  seems  to  me  to  be  with  the 
plaintiff,  and  as  he  expresses  himself  to  be 
ready  and  willing  to  pay  the  amount  actual- 
ly due  from  him,  I  am  inclined  to  continue 
the  preliminary  injunction  until  the  cause 
can  be  tried.  On  the  trial  the  amount 
which  is  due  from  him  to  the  company  can 
be  ascertained  and  adjusted.  .  .  .  This 
seems  to  me  to  be  a  case  in  which,  if  the 
plaintiff  is  right,  it  cannot  be  justly  claimed 
that  he  can  be  fully  compensated  by  an 
action  for  damages.  ...  As  I  am  de- 
sirous of  fully  protecting  the  rights  of  the 
company  in  case  it  should  be  eventually  de- 
termined that  the  plaintiff  is  not  entitled 
to  an  injunction,  I  will  require  the  plaintiff 
to  increase  the  security  given  upon  obtaining 
the  preliminary  order  if  the  defendant  es- 
tablishes that  such  security  is  not  adequate 
to  satisfy  any  damages  which  it  may  sus- 
tain by  reason  of  the  granting  of  the  injunc- 
tion." 

It  seems  to  us  that  in  this  last  case  the 
proper  practice  was  followed.  In  the  terri- 
tory the  city  undertakes  to  furnish  a  supply 
of  water.  It  is  its  duty  to  supply  all  of 
its  inhabitants  without  discrimination,  at 
the  same  price,  subject  to  the  same  rules 
and  regulations,  and  under  the  same  or 
similar  conditions.  It  is  not  a  matter  of 
bargain  and  sale,  or  of  express  contract.  In 
its  inception  a  schedule  of  rates  was  estab- 
lished ;  the  sum  to  be  paid  could  be  deter- 
mined in  advance  of  the  service,  and  it  was 
not  unusual  to  exact  it.  But  now  meters 
have  come  into  use,  and  when  the  quantity 
consumed  is  to  be  ascertained  by  that  means, 
the  sum  to  be  paid  cannot  be  determined  in 
advance,  and  the  door  to  contention  is 
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opened.     It  is  like  a  sale  on  credit.     The 
water  is  supplied  upon  faith  that  the  con- 
sumer will  pay  at  the  meter  rates  for  the 
quantity    consumed    aa    indicated    by    the 
meter,  and  there  is  an  implied  promise  by 
the  consumer  to  pay  the  sum  so  determined. 
This  is  upon  the  assumption  that  the  meter 
is  accurate;  but  the  presumption  is  that  it 
is,  and  that  the  charge  is  correct.    The  con- 
sumer may  dispute  the  charge  and   refuse 
to  pay  it,  but  if  he  does,  he  ought  not  tc  be 
permitted  to  require  the  city  to  continue  the 
service.     It  is  just  as  reasonable  that  the 
city  should  determine  the  amount  due  as 
that  the  consumer  should;  pei'haip^a  more,  as 
the  determination  for  the  city  is  by  officials 
without   personal   interest.     II   the    charge 
is  a  lien  upon  the  premises  of  the  consumer, 
and  the  city  undertakes  to  collect  in  the 
manner  taxes  or  assessments  are  colleeted, 
the  consumer  would  have  to  apply  to  the 
courts  for  relief.     Of  what  use  are  rules 
and  regulations  if  the  city  can  enforce  them 
only  through  the  courts?    It  has  been  held 
that  the  consumer  may  pay  under  protest 
and  recover  any  excess,  or  that  he  may  sue 
for   damages;    but   it   has   been    also    held 
that  these  remedies  are  inadequate,  and  that 
he  may  therefore  seek  equitable  relief.     II 
he  does,  he  ought  to  do  equity,  and  accom- 
pany his  prayer  for  an  injunction  against 
the  cutting  off  of  his  supply  with  an  offer  to 
pay  the  sum  the  court  may  ascertain  to  be 
due.     If   he   takes   the  matter   into  court, 
why   should   it   also   be   necessary    for   the 
city  to  do  so  T    The  Ck>de  of  Civil  Prooedore 
has  supplanted  actions  at  law  and  suits  in 
equity   with    a  civil   action   in   which   the 
remedies  of  both  may  be  applied.     The  cir- 
cuit   court    ouglit    only    to    have    enjoined 
until  the  amount  due  could  be  ascertained, 
and  it  should  have  been  ascertained  in  that 
action,  and  the  costs  assessed  against  the 
party  at  fault. 

Van  Nest  Land  &  ImproY.  Ck>.  t.  New 
York  &  W.  Water  Co.  7  App.  Div.  2»5, 
206,  40  N.  Y.  Supp.  212,  was  a  suit  to  en- 
join the  defendant  from  cutting  off  the  sup- 
ply of  water,  in  violation  of  a  contract  be- 
tween the  parties.  In  the  opinion  by  In- 
graham,  J.  (296),  it  is  said:  "The  plain- 
tiff alleges  that  it  has  tendered  the  amount 
actually  due,  and  the  sole  question  between 
the  parties  is  as  to  the  amount  due  under 
the  contract,  lio  doubt  is  presented  as  to 
the  responsibility  of  either  of  the  parties^ 
the  plaintiff  expressly  offering  in  the  com- 
plaint to  pay  the  amount  that  the  court 
should  find  due  to  the  defendant  It  further 
appears  that  it  will  cause  the  plaintiff  great 
injury  if  the  water  supply  is  cut  off.  Upon 
this  state  of  facts  the  court  below  enjoined 
the  defendant  from  cutting  off  the  water 
during  the  pending  of  this  action.    •    •    • 
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It  is  manifestly  difficult  to  determine  the 
question  as  to  how  much  allowance  should 
be  made  to  the  plaintiff  under  the  contract, 
because  of  a  failure  by  the  defendant  to 
comply  with  the  contract  on  its  part.  That 
con  only  be  done  upon  a  more  extended 
examination  than  could  be  had  upon  a  mo- 
tion of  this  character,  where  no  cross-exami- 
nation is  possible,  and  where  the  witnesses 
are  not  before  the  court.  The  plaintiff, 
however,  does  not  appear  to  be  liable  to  the 
defendant  for  the  amount  actually  due  uu- 
der  the  contract,  and  we  think  that,  before 
the  defendant  should  be  enjoined  from  dis- 
continuing its  service,  the  plaintiff  should 
give  a  bond  conditioned  for  the  payment  of 
any  amount  found  by  the  court  to  be  due 
under  the  contract.  The  oraer  beluw  is 
therefore  modified  by  providing  that  the  in- 
junction shall  be  continued  upon  the  plain- 
tiiT  I'ling  with  tne  clerk  of  this  court  a  bond 
with  two  sureties,  to  be  approved  upon  jus- 
tification, in  the  penalty  of  $10,000,  condi- 
tioned for  the  payment  of  any  sum  found 
due  by  the  court,  on  the  trial  of  this  action, 
to  the  defendant,  under  the  contract  alleged 
in  the  complaint;  that  in  the  event  of  the 
failure  to  give  such  bond  within  ten  days 
after  service  of  a  copy  of  this  order,  the  in- 
junction he  vacated."    •      • 

We  think  a  similar  modification  should  be 
made  in  this  case,  and  it  will  be  so  ordered, 
and  the  cause  remanded  to  the  Circuit  Court 
for  further  proceedings. 

Judgment  modified. 

Crew,  Spear,  Davis,  Shai^ck,  and 
Price,  JJ.,  concur. 


DISTRICT  OF  COTiUMBIA  COURT  OF 

APPEAL.S. 

ADAMS  EXPRESS  COMPANY,  Appt., 

V. 

BERKY  &  WHITMORE  COMPANY. 

(35  App.  D.  C.  208.) 

Evfdenco  —  statements  of  agent  —  ad- 
missibility. 

1.  In  an  action  against  a  carrier  for  the 
value  of  a  package  lost  by  it  in  transporta- 
tion, evidence  is  admissible  of  a  statement 
by  its  agent  who  called  upon  the  owner's 
attorney  to  settle  the  claim,  that  the  pack- 
age had  been  embezzled  by  the  carrier's 
servant. 

Carrier  —  contract  Taluation  —  embez- 
zlement —  effect. 

2.  A  contract  fixincr,  for  purposes  of 
transportation,  the  value  of  an  article  de- 
livered to  a  carrier  for  that  purpose,  will 
not  operate  to  relieve  the  carrier  from  lia- 
bility to  pay  the  full  value  of  the  article 
if  it  w^s  embezzed  by  its  agent. 

31  L.R.A.(N.S.) 


Evidence  «  snfflciency  —  proof  of  em- 
bezzlement. 

3.  A  carrier  may  be  li^ld  liable  for  the 
full  value  of  an  article  lost  while  in  its 
possession  for  transportation,  on  the  theory 
of  embezzlement,  wnere  it  refuses  to  give 
any  information  as  to  cause  of  loss,  but 
testifies  that  the  article  could  not  be  traced 
beyond  the  possession  of  an  agent,  whose 
name  it  refuses  to  give,— -especially  where 
one  of  its  agents  had  admitted  that  the 
article  was  traced  into  the  possession  of  an 
agent  who  disappeared  and  was  prosecuted 
for  embezzlement. 

(May  10,  1910.) 

Note.  —  Valuation  of  property  for  jjiir- 
poaea  of  transporUttton  aa  affecting 
carrier^ a  liability  where  it  ia  convert' 
ed  or  embezzled  while  in  ita  poaaea^ 
aion. 

The  effect  of  a  valuation  clause  in  a  con- 
tract of  carriage,  upon  the  carrier's  liabil- 
ity, where  loss  lias  resulted  from  its  negli- 
gence or  that  of  its  employees,  was  consid- 
ered in  the  note  to  1  L.R.A.(N.S.)  985, 
where  it  is  pointed  out  that  if  the  parties 
mnke  a  bona  iide  contract  of  valuation 
which  the  shipper  agrees  shall  constitute 
the  measure  of  recovery  in  case  of-  loss, 
in  consideration  of  special  transportation 
rates,  such  contract  will  contrpl  even  where 
the  loss  is  caused  by  the  carrier's  negli- 
gence; but  that  if  there  is  a  mere  arbitrary 
limitation  of  value  placed  upon  the  goods 
by  the  carrier,  without  any  actual  bona 
fide  agreement  with  reference  to  valuation, 
the  shipper  is  not  confined  in  his  recovery 
to  the  amount  inserted  in  the  shipping  re- 
ceipt. 

This  being  so,  an  arbitrary  limitation 
a  fortiori  should  not  control  where  the  loss 
rcsujts  from  an  act  of  conversion  or  theft 
by  the  carrier  or  its  servant. 

In  Atlantic  Coast  Line  R.  -Co.  v.  Goodwin,' 
1  Ga.  App.  351,  57  S.  E.  1070,  there  ^  had 
been  a  misdelivery  by  the  carrier,  which 
has  often  been  held  to  constitute  a  con- 
version, and  the  court  probably  recognized 
this  in  its  remark  that  a  carrier  cannot 
lessen  the  r«ensure  of  its  liability  for  the 
conversion  of  goods  by  invoking  an  agreed 
valuation.  It  appeared,  however,  that 
there  was  not  a  bona  fide  contract  of  valua- 
tion, and  the  court,  in  affirming  a  judgment 
for  the  full  value  of  the  goods,  stated  that 
a  stipulation  consisting  of  a  mere  prear- 
ran^ement  as  to  the  amount  of  damage  will 
not  be  enforced  so  as  to  affect  the  carrier's 
liability  for  negligence. 

In  some  cases  an  arbitrary  limitation 
has  been  held  inapplicable  where  there  has 
been  a  conversion  by  the  carrier,  without 
reference  to  any  rule  that  may  obtain  in 
cases  of  neglisrent  loss. 

In  Fein  v.  Weir,  129  App.  Div.  299,  114 
N.  Y.  Supp.  426,  affirmed  in  199  N.  Y.  540, 
92  N.  E.  1084,  the  shipping  receipt  con- 
tained a  clause  fixing  the  valuation  at  $50 
for  the  purpose  of  determining  the  rate, 
and  limiting  the  shipper's  recovery  to  that 
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APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  for  the  District 
of  Columbia  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
loss  of  certain  goods  while  in  defendant's 
possession   for  transportation.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  S.  Thomas  and  Sid- 
ney S.  ThomaSy  for  appellant: 

The  testimony  that  on  the  occasion  of  the 
visit  of  the  agent  of  the  express  company 
to  witness's  office,  he  was  informed  by  said 
agent  that  they  had  traced  the  package  into 
the  hands  of  an  employee  of  the  company  at 
Baltimore,  whose  duty  it  was  to  carry  it 
from  the,  office  of  the  company  to  the  ex- 
press car;  that  he  had  run  away,  and  was 
prosecuted  for  embezzlement,  was  inadmis- 
sible. 

Vicksburg  &  M.  R.  Co.  v.  O'Brien,  119  U. 
S.  104,  30  L.  ed.  300,  7  Sup.  Ct.  Rep.  118; 
North  Hudson  County  R.  Co.  v.  May,  48  N. 
J.  L.  401,  6  Atl.  276;  San  Antonio  &  A. 
P.  R.  Co.  V.  Manning,  20  Tex.  Civ.  App. 
604,  60  S.  W.  177;  Insurance  Co.  of  N.  A. 


▼.  Guardiola,  129  U.  S.  642,  32  L.  ed.  802, 

9  Sup.  Ct.  Rep.  425;  William  B.  Grimes 
Dry  Goods  Co.  v.  Jordan,  7  Kan.  App.  192, 
53  Pac.  180;  Carroll  v.  East  Tennessee,  V. 
&   G.    R.   Co.    82   Ga.    452,   6    L.R.A.    214, 

10  S.  E.  163;  Wabash  R.  Co.  v.  Farrell,  79 
111.  App.  508;  Powell  v.  Northern  P.  R 
Co.  46  Minn.  249,  48  N.  W.  907 ;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  UUon,  20  Ohio  C.  G, 
612;  Spinney  y.  Boston  £lev.  R.  Co.  18d 
Mass.  30,  73  N.  E.  1021;  Glenn  v.  Liggett, 
47  Fed.  472;  Reilly  v.  Freeman,'  84  App. 
Div.  433,  82  N.  Y.  Supp.  929;  Illinois  C.  K. 
Co.  V.  Houchins,  121  Ky.  526,  1  L.R.A. 
(N.S.)  375,  123  Am.  St.  Rep.  205,  89  &  W. 
530;  Harris  v.  Carstens  Packing  Co.  43 
Wash.  647,  6  L.R.A.(N.S.)  1164,  86  Pat 
1125;  Bessemer  Coal,  Iron,  &  Land  Co.  t. 
Doak,  152  Ala.  166,  12  L.R.A.(N.S.)  389. 
44  So.  627;  Frye  v.  St.  Louis,  L  M.  &  S. 
R.  Co.  200  Mo.  377,  8  L.R.A.(N.S,)  1069. 
98  S.  W.  566;  Southern  R.  Co.  v.  Tfaurman, 
121  Ky.  716,  2  L.R.A.(N.S.)  1108,  90  S. 
W.  240;  Mason  v.  Wolkowich,  10  LuILA. 
(N.S.)   765,  80  C.  C.  A.  435,  150  Fed.  69e. 


amount  in  case  of  loss.  The  shipper  had 
assigned  no  value.  The  trial  court,  in  its 
charge  to  the  jury,  said  that  they  would  be 
justified  in  disregarding  this  particular  pro- 
vision, if  they  should  find  that  the  goods 
were  stolen  by  the  carrier's  servants,  and 
judgment  was  given  the  shipper  for  the 
full  amount.  On  appeal,  the  judgment  was 
affirmed  without  express  reference  to  the 
valuation  clause  beyond  the  remark  that 
the  carrier  stated  in  its  brief  that  it  de- 
clined "to  take  advantage  of  any  limitation 
or  exemption  of  liability  contained  in  the 
shipping  receipt,  since  the  question  of  the 
interpretation  of  its  receipt  •  •  .  js  in 
no  wise  material." 

A  provision-  limiting  claims  for  loss  to 
the  .value  at  the  place  and  date  of  shipment 
was  held  in  Wilson  v.  Canadian  Develop- 
ment Co.  33  Can.  S.  C.  432,  not  to  apply 
where  the  goods  were  wrongfully  converted 
by  the  carrier.  To  the  ^ame  effect  is  Mer- 
chants' &  M.  Transp.  Co.  v.  Moore,  124  Ga. 
482,  52  S.  £.  802. 

It  was  held  in  Rosenthal  v.  Weir,  170 
N.  Y.  148,  67  L.R.A.  527,  63  N.  E.  65,  that 
a  carrier's  contract  limiting  liability  for 
loss  to  a  specified  amount  had  no  applica- 
tion to  damages  to  be  recovered  for  its  fail- 
ure to  comply  with  a  notice  of  stoppage 
in  transitu  after  it  had  agreed  to  do  so. 
The  theory  was  that  the  exercise  of  the 
right  of  stoppage  in  transitu  by  the  plain- 
tiffs put  an  end  to  the  contract  of  car- 
riage, and  revested  the  possession  of  the 
property  in  them;  and  that  when,  through 
the  disobedience  or  neglect  of  the  carrier, 
the  goods  were  delivered  to  the  buyers,  the 
defendant  became  liable  for  their  then  value 
to  the  plaintiffs,  not  upon  the  contract,  but 
in  tort. 

In  Southern  R.  Co.  v.  Webb,  143  Ala. 
304,  111  Am.  St.  Rep.  45,  39  So.  267,  5  A. 
31  L.R.A.(N.S.) 


&  E.  Ann.  Cas.  97,  subsequent  appeal,  148 
Ala.  661,  41  So.  420,  where  there  was  a 
conversion  by  the  carrier  through  misde- 
livery, it  was  held  that  a  clause  in  the 
contract  of  carriage,  providing  that  "should 
damage  occur  for  which  the  company  may 
be  liable,  the  value  at  the  place  and  date 
of  shipment  shall  govern  the  settlement^  in 
which  the^  amount  claimed  shall  not  ex- 
ceed" a  specified  sum,  had  no  application, 
as  its  purpose  seemed  to  be  merely  to  fix 
the  maximum  value  in  case  of  loss  through 
negligence.  This  case  seems  to  indicate 
that  the  stipulation  may  not  control  in 
case  of  a  conversion,  although  it  may  be  ap- 
plicable in  case  of  negligence. 

The  inference  arising  in  the  foregoing 
case  suggests  the  question  that  presents 
itself  wliere  there  has  been  a  bona  fide  con- 
tract of  valuation:  Will  a  clause  which 
places  a  bona  fide  value  upon  the  goods  for 
the  purpose  of  fixing  the  rate  of  transporta- 
tion, and  which  will  be  binding  upon  the 
shipper  in  case  of  negligent  loss,  be  binding 
upon  him  where  the  loss  is  caused  by  the 
wilful  act  of  conversion  or  theft  by  the 
carrier  or  its  servant?  This  question  has 
received  a  negative  answer  in  several  cases. 

In  The  New  England,  110  Fed.  415,  the 
court  held  invalid  as  unreasonable  a  stipu- 
lation in  a  ticket,  limiting  to  $50  a  steam- 
ship company's  liability  for  loss  of  bag- 
gage; and  remarked  in  passing  that,  it  is 
doubtful  whether  a  limitation  is  consonant 
with  justice  by  which  it  is  sought  to  pro- 
tect the  carrier,  not  from  negligence,  bnt 
from  theft  or  conversion  by  its  servants. 

It  was  said  in  Georgia  Southern  R.  Co. 
y.  Johnson,  121  Ga.  231,  48  S.  E.  807,  that, 
unless  the  loss  is  occasioned  by  the  car> 
Tier's  conversion,  a  bona  fide  valuation  of 
the  goods  by  act  of  the  parties,  or  a  valua- 
tion fixed  by  the  consignor,  and  accepted 
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The  master  is  liable  only  for  the  auth- 
orized acta  of  the  servant,  and  the  root  of 
his  liability  for  the  servant's  acts  is  his 
consent^  express  or  implied. 

Wilson  V.  Rankin,  6  Best  &  8.  216; 
Rounds  V.  Delaware,  L.  k  W.  R.  Co.  64 
N.  Y.  129,  21  Am.  Rep.  597;  1  Am.  & 
Eng,  Enc.  Law,  2d  ed.  p.  1156;  20  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  174;  Reinhard, 
Agency,  §  341;  Cooper  v.  Slade,  6  H.  L.  Cas. 
746. 

The  contract  clause  limiting  liability  was 
valid   and   controlling. 

Adams  Exp.  Co.  v.  Adams,  29  App.  D.  C. 
250;  Hart  v.  Pennsylvania  R.  Co.  112  U. 
S.  331,  28  L,  ed.  717,  6  Sup.  Ct.  Rep.  161; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Zimmer  v.  New  York  C.  &  H.  R.  R.  Co. 
137  N.  Y.  460,  33  N.  E.  642;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42 
Lr.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Calderon 
V.  Atlas  S.  S.  Co.  170  U.  S.  272,  42  L.  ed. 
1033,  18  Sup.  Ct  Rep.  588;  Jennings  v. 
Smith,   45    C.    C.    A.    249,    106    Fed.  .139; 


Metropolitan  Trust  Co.  v.  Toledo,  St.  L. 
&  K.  C.  R.  Co.  107  Fed.  628;  MacFarlane 
V.  Adams  Exp.  Co.  137  Fed.  982;  Tay- 
lor V.  Weir,  162  Fed.  585 ;  New  York,  N.  H. 
&  H.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361-401,  50  L.  ed.  515-525, 
26  Sup.  Ct.  Rep.  272;  Texas  &,  P.  R.  Co.  v. 
Mugg,  202  U.  S.  242,  50  L.  ed.  1011,  26 
Sup.  Ct.  Rep.  628;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  52  L.  ed.  681, 
28  Sup.  Ct.  Rep.  428;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431;  Continental 
Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co. 
212  U.  S.  227,  53  L.  ed.  486,  29  Sup.  Ct. 
Rep.   280. 

Messrs.  Edward  S.  McCalmont  and 
Joseph  D.  SnlllTan,  for  appellee: 

An  agreement  limiting  liability  does  not 
devest  the  common-law  character  and  re- 
sponsibility of  the  carrier. 

New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627;  Alabama  G.  S. 
R.  Co.  v.  Little,  71  Ala.  615;  Louisville  & 
N.   R.  Co.  V.  Sherrod,  84  Ala.   178,  4  So. 


by  the  carrier  for  the  purpose  of  fixing  the 
rate  for  transportation,  will  be  conclusive 
upon  the  shipper  when  he  seeks  to  recover 
for  loss  of  the  goods.  This  case  was  re- 
solved in  favor  of  the  carrier  upon  the 
apparent  ground  that  the  loss  was  due  to 
negligence  not  amounting  to  conversion; 
but  the  saving  clause  prefacing  the  state- 
ment was  approved  in  Central  R.  Co.  v. 
Chicago  Portrait  Co.  122  Ga.  11,  106  Am. 
St.  Rep.  87,  49  S.  E.  727,  where,  in  an  ac- 
tion in  tort  for  conversion,  it  was  held  that 
the  carrier  could  not  lessen  the  measure  of 
his  liability  by  invoking  an  agreed  valua- 
tion made  by  the  consignor  for  the  purpose 
of  reducing  the  freight  rate,  or  securing 
like  collateral   advantage. 

And  it  was  held  in  Savannah,  F.  &  W.  R. 
Co.  v.  Sloat,  93  Ga.  803,  20  S.  E.  219,  that 
a  stipulation  fixing  a  certain  valudtion  less 
than  the  market  value  upon  goods  in  con- 
sideration of  a  reduced  freight  rate  did  not 
absolve  the  carrier  from  liability  for  the 
full  value,  where  there  had  been  a  delivery 
to  the  wrong  person,  amounting  to  a  con- 
version. 

The  Alabama  court  has  said  that  the 
carrier  cannot  stipulate  that  he  will  an- 
swer, in  any  and  all  events,  only  for  a  sum 
less  than  the  value  of  the  goods,  because, 
in  consideration  of  reduced  rates  of  freight, 
the  shipper  may  assent  to  it;  for  no  bailee 
can  stipulate  for  immunity  from  liability 
for  his  own  frauds.  Alabama  G.  S.  R.  Co. 
V.  Little,  71  Ala.  611;  Georgia  P.  R.  Co.  v. 
Hughart,  90  Ala.  36,  8  So.  62. 

1^  the  case  of  Southern  Exp.  Co.  v.  Gut- 
man,  6  Ky.  L.  Rep.  587  (abstract),  it  was 
said  by  one  of  the  judges  in  a  separate 
opinion  that  the  shipper  was  not  bound 
by  his  statement  as  to  the  value  of  the 
article  shipped,  where  it  had  been  con- 
verted by  a  servant  of  the  carrier;  and  on 
31  L.R.A.(N.S.) 


a  subsequent  appeal,  6  Ky.  L.  Rep.  654,  it 
was  held  that  the  shipper  was  not  limited 
to  the  amount  provided  in  the  contract. 

Because  of  the  emphasis  it  places  upon 
the  fact  that  the  loss  was  caused  by  mis- 
feasance, attention  is  directed  to  the  case  of 
Sleat  V.  Fagg,  5  Barn.  &  Aid.  342,  which 
involved  a  notice  given  by  the  carrier  that 
it  would  not  be  responsible  for  any  parcel 
above  £5  unless  insurance  was  paid.  The 
shipper  had  sent  a  parcel  without  paying 
insurance,  and  the  carrier  had  agreed  to 
send  it  by  a  certain  mail  coach,  but  sent  it 
by  another,  and  it  was^  lost.  The  judges, 
while  apparently  conceding  that  the  no- 
tice would  have  been  binding  if  the  loss 
had  occurred  through  negligence,  held  that 
the  failure  to  send  the  parcel  on  the  spec- 
ified mail  coach  constituted  a  misfeasance, 
and  that  in  such  case  the  notice  .was  not 
binding. 

The  case  of  Bradley  v.  Waterhouse,  3 
Car.  &  P.  318,  involved  a  notice  of  the 
same  kind,  but  the  decision  seems  to  go 
off  on  a  tangent.  The  shipper  had  sent 
400  sovereigns  in  6  pounds  of  tea,  paying 
the  ordinary  rate  without  reference  to 
value.  The  court  said:  "It  is  fit  to  con- 
sider, in  such  a  case,  whether  the  party 
complaining,  or  seeking  to  charge  the  car- 
rier, has  or  has  not  been  the  cause  of  the 
servant's  dishonesty.  In  the  present  case, 
the  mode  in  which  the  goods  were  packed 
might  have  that  effect.  .  .  .  The  ques- 
tion comes  to  this:  Has  this  been  a  case 
of  gross  negligence  on  the  part  of  the  de- 
fendants, or  has  the  loss  been  brought  oil 
by  the  plaintilTs  own  conduct?" 

On  validity  of  stipulation  in  carrier's 
contract  requiring  notice  of  loss  within 
specified  time,  as  applied  to  loss  due  to  car- 
rier's negligence,  see  the  note  in  17  L.R.A. 
(N.S.)   628.  L.  A.  W. 
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29;  Zoueh  v.  Chesapeake  &  0.  R  Co.  36 
VV.  Va,  624,  17  L.R.A.  110,  16  S.  E.  185; 
The  New  England,  110  Fed.  416. 

A  limitation  which  seeks  to  protect  a 
eompany,  not  from  the  negligence,  but  from 
the  tueft  or  conversion,  of  its  servants,  is 
not  consonant  with  public  policy. 

The  New  England,  110  Fed.  415;  Ameri- 
can Exp.  Co.  V.  Sands,  56  Pa.  142;  Zoucli 
V.  Chesapeake  &  O.  R.  Co.  36  W.  Va.  524, 
17  L.R.A.  136,  16  S.  E.  385;  Story,  Bail- 
ments, §§  31,  32;  Ronan  v.  Midland  R.  Co. 
Ir.  L.  R.  14C.  L.  157. 

Robb,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  decision  of  the  supreme 
court  of  the  District  of  Columbia,  allowing 
appellee,  plaintiff  below,  to  recover  the  full 
value  of  a  diamond  brooch  delivered  to  ap- 
pellant, defendant  below,  for  transporta- 
tion, but  which  never  reached  its  destina- 
tion; notwithstanding  that  the  contract 
of  carriage  limited  the  amount  to  be  re- 
covered in  case  the  brooch  was  lost  to  a  sum 
much  lower  than  the  actual  value  of  the 
same. 

The  following  facts  appear  from  the  evi- 
dence in  the  case:  The  appellant  is  a  co- 
partnership doing  business  throughout 
many  states  of  the  Union  as  a  common  car- 
rier of  goods.  On  December  12,  1905,  there 
was  delivered  to  it  by  appellee,  a  corpora- 
tion engaged  in  the  retail  jewelry  business 
in  this  city,  a  diamond  brooch  for  transpor- 
tation from  Washington  to  Port  Huron, 
Michigan.  This  brooch  was  contained  in  a 
paper  box  about  6  by  4^  inches  in  size.' 
The  box  was  sealed  and  bore  the  address  of 
the  consignee  as  well  as  the  seal  of  the  ap- 
pellee or  consignor.  On  February  14,  1906, 
appellee,  through  its  attorney,  notified  ap- 
pellant that  the  brooch  had  not  reached  its 
destination,  and  asked  what  steps  had  been 
taken  to  ascertain  the  cause,  also  request- 
ing the  name  of  the  agent  of  appellant  who 
had  last  handled  the  package.  On  Febru- 
ary 20th,  an  agent  of  the  appellant  replied 
to  this  inquiry,  saying  that  his  company 
had  nearly  completed  its  investigation  of 
the  matter  and  would  soon  be  in  a  posi- 
tion to  state  what  disposition  it  would 
make  of  the  claim.  Appellee's  attorney 
testified,  that  after  the  receipt  of  this  reply, 
an  agent  of  the  appellant  called  to  see  him, 
but  declined  to  give  the  desired  informa- 
tion, "and  that  on  the  occasion  of  the  visit 
of  the  agent  of  the  express  company  to  his 
office,  he  was  informed  by  said  agent  that 
they  had  traced  the  package  into  the  hands 
of  the  employee  of  the  company  in  Balti- 
more whose  duty  it  was  to  carry  it  from  the 
offloe  of  the  company  to  the  express  car; 
that  he  had  run  away  and  was  prosecuted 
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for  embezzlement."  Tender  of  $50  was  then 
mdde  in  settlement  'of  the  claim,  Imt  re- 
jected by  appellee.  On  March  ISth,  appel- 
lant again  wrote  appellee,  refusin^p  to  fur- 
nish information  "as  to  the  handling  of  tliis 
package,  names  of  all  handling  it,  how  long 
in  the  service,  etc.,"  and  renewing  its  offer 
of  $50  in  full  liquidation  of  the  elaim. 
Refusing  this  sum,  appellee  brouglit  suit 
for  the  full  value  of  the  brooch. 

The  declaration  was  in  two  counts;  one  is 
assiunpsit  on  the  contract  of  carriage  and 
the  other  in  trover.  It  appeared  at  the 
trial  that,  prior  to  the  sending  of  the 
brooch,  appellee  had  sent  many  paelcages 
by  the  appellant;  that  one  of  appellanfi 
blank  receipt  books  was  kept  on  the  counter 
of  appellee's  shipping  room;  that  the  re- 
ceipt for  the  package  in  question  was  made 
out  from  this  book;  that  appellee  was  in 
the  habit  of  sending  express  packages  with- 
out declaring  their  value,  and  that  the  pack- 
age containing  the  brooch  was  so  sent,  no 
inquiry  being  made  and  no  statement  given 
as  to.  its  value.  Said  receipt  was  in  the  usual 
form  and  contained  the  following:  ''I.  In 
consideration  of  the  rate  charged  for  carry- 
ig  said  property,  which  is  regulated  by  the 
value  thereof,  and  is  based  upon  a  valua- 
tion of  not  exceeding  $50,  unless  a  greater 
value  is  declared,  the  shipper  agrees  that 
the  value  of  said  property  is  not  more  than 
$50,  unless  a  greater  value  is  stated  herein, 
and  that  the  company  shall  not  be  liable  in 
any  event  for  more  than  the  value  so  stated, 
nor  for  more  than  $60  if  no  value  is  stated 
herein,"  etc. 

Appellee  offered  evidence  tending  to  show 
that  a  special  wagon  for  valuable  packages, 
screened  around,  took  said  package  from  its 
store,  and  that  the  value  of  the  package  was 
$350.  It  also,  as  above  noted,  offered  is 
evidence  .the  testimony  of  its  attorney  that 
"on  the  occasion  of  the  visit  of  the  agent  of 
the  express  company  to  his  office,  he  was 
informed  by  said  agent  that  they  had  traced 
the  package  into  the  hands  of  the  employee 
of  the  company  in  Baltimore,  whose  daty 
it  was  to  carry  it  from  the  office  of  the  com- 
pany to  the  express  car;  that  he  had  ros 
away  and  was  prosecuted  for  embezzle- 
ment." To  the  evidence  as  to  the  value  of 
the  brooch  being  over  $50,  appellant  ex- 
cepted as  immaterial,  and  to  the  above  testi- 
mony of  appellee's  attorney,  excepted  on 
the  ground  that  it  was  hearsay. 

The  appellant  produced  as  a  witness  its 
Washington  agent,  who  testified,  in  effect, 
that  his  company  made  an  effort  to  trace 
the  brooch  when  its  failure  to  reach  its 
destination  was  reported;  that  the  method 
of  tracing  was  to  check  th^  waybill  and 
trace  by  the  messengers  along  the  road; 
that  ''they  knew  what  train  it  left  Wash- 
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ington  on  and  the  name  of  the  messenger, 
but  beyond  that  they  could  not  trace  it; 
could  not  find  it.  They  traced  it  into  the 
hands  of  one  of  their  employees  in  Balti- 
more, and  could  not  trace  it  out  of  that 
eroplo^'ee  at  all;  he,  the  employee,  had  no 
record  of  the  shipment."  Witness  did  not 
know  the  name  of  this  employee  or  whether 
he  was  still  working  for  th$  company.  He 
also  denied  that  any  employee  of  his  com- 
pany was  prosecuted  for  embezzlement. 
, Appellant  did  not  attempt  to  charge  ap- 
pellee with  concealing  the  value  of  the  pack- 
age. 

Thereupon  appellant  rested  and  prayed 
the  court  to  instruct  the  jury  that  the  limit 
of  appellee's  recovery  would  be  $50.  The 
court  declined  so  to  do,  and  charged  the 
jury  in  part  aa  follows:  "The  declaration 
consists  of  two  counts,  one  in  negligence  and 
the  other  for  conversion.  Under  the  first 
count  the  plaintiff  would  be  limited  to  $50. 
If  you  find  that  the  goods  were  lost  through 
the  negligence  of  the  express  company,  you 
will  find  for  $50;  if  you  find  upon  the  evi- 
dence that  they  were  converted  by  the  com- 
pany or  its  agents  in  handling  the  goods, 
then  the  plaintiff  is  entitled  to  recover  the 
actual  value  of  the  goods,  because  that  is 
entirely  outside  the  contract."  To  the  re- 
fusal of  the  court  to  charge  the  jury  as 
requested  and  to  the  court's  actual  charge 
above  given,  the  appellant  duly  excepted, 
and,  the  jury  returning  a  verdict  for  $350, 
or  the  full  value  of  the  brooch,  brought  this 
appeal. 

In  view  of  the  court's  charge,  the  verdict 
of  the  jury  must  have  been  based  upon  the 
finding  that  the  brooch  was  embezzled  or 
converted  by  the  appellant  through  its 
agents,  and  not  merely  lost.  If,  therefore, 
this  question  of  conversion  was  submitted  to 
the  jury  under  proper  instructions  by  tlie 
court,  and  was  based  upon  comjietent  evi- 
dence, said  finding  will  be  conclusive  of 
the  fact  of  conversion;  hence  our  first  in- 
quiry is  directed  to  this  point. 

We  will  first  consider  the  competency  of 
the  testimony  of  appellee's  attorney  to  the 
effect  that  an  agent  of  appellant  stated  to 
him,  when  said  agent  called  to  talk  over 
a  settlement  of  the  claim,  that  the  package 
had  been  embezzled  by  one  of  appellant's 
employees.  A  review  of  tlie  circumstances 
surrounding  this  statement  demonstrates  its 
admissibility.  Appellant  does  not  deny  that 
its  agent  called  upon  appellee's  attorney  at 
the  time  and  for  the  purpose  stated,  that 
he  was  authorized  so  to  do,  or  that  he  made 
the  statement  accredited  to  him.  When  the 
agent  made  said  call,  he  did  so  as  the 
avowed  representative  of  appellant  to  nego- 
tiate for  a  settlement  of  the  claim  in  ques- 
tion. His  acts,  so  far  as  within  the  course 
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of  his  employment  and  the  actual  or  ap- 
parent scope  of  his  authority,  were  the 
acts  of  his  principal.  As  to  the  admissions 
of  an  agent,  while'  they  may  never  be  used 
to  prove  the  agency,  they  are  binding  on 
the  principal,  once  the  relation  of  principal 
and  agent  is  established,  so  far  as  within 
the  agent's  employment  and  authority. 
Over  V.  Schiffling,  102  Ind.  191,  26  N.  E. 
91 ;  Chadsey  v.  Greene,  24  Conn.  562 ;  Chap- 
man V.  Twitchell,  37  Me.  59,  68  Am.  Dec. 
773;  Wehle  v.  Spelman,  1  Hun,  634.  The 
cases  cited  by  appellant  in  this  connection 
deal  principally  with  the  doctrine  of  res 
gestae,  hence  are  not  in  point.  It  was  not 
sought  to  introduce  this  evidence  as  a  part 
of  the  res  gestw,  but  as  a  statement  made 
by  an  agent  while  acting  in  a  matter  with 
which  he  had  been  authorized  and  directed 
to  deal.  As  such  it  was,  we  think,  clearly 
admissible  as  having  a  direct  bearing  on 
the  claim  which  the  agent  was  endeavoring 
to  settle  in  behalf  of  the  principal. 

It  now  becomes  necessary  to  determine 
the  extent  to  which  the  special  contract  of 
carriage,  or  the  so-called  fifty-dollar  clause 
therein,  absolved  the  carrier  from  liability. 
Did  it  limit  the  liability  of  the  carrier  to 
that  amount  in  any  event,  or  should  it  be 
held  capable  of  application  only  in  case 
the  package  was  lost  through  the  negligence 
of  the  carrier?  In  other  words,  did  said 
clause  cover  liability  for  conversion  or  em- 
bezzlement? 

Since  the  degree  of  care  which  a  carrier 
may  reasonably  be  expected  to  exercise  in 
regard  to  a  particular  package  intrusted  to 
it  for  transportation  is  proportionate  to 
the  value  of  said  package,  the  carrier  is  al- 
lowed to  consider  that  degree  of  care  when 
making  up  its  schedule  of  rates.  This  is 
permitted  upon  the  theory  that,  as  more  ex- 
pense is  entailed  in  the  exercise  of  a  high 
degree  of  care  than  would  be  necessitated  by 
the  exercise  of  a  lower  degree  of  care,  it  is 
but  equitable  that  the  carrier  should  ob- 
tain more  compensation  in  the  one  instance 
than  in  the  other.  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151 ;  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  132.  Following  this  theory  the  law 
has  permitted  the  carrier  to  make  special 
contracts  with  the  shipper  in  which  the 
shipper,  in  consideration  of  a  reduction  in 
the  rate  which  would  ordinarily  be  charged 
for  transportation  of  goods  such  as  he 
has  for  shipment,  agrees  that  in  case  the 
goods  are  not  safely  carried  to  their  desti- 
nation he  will  accept  in  damages  a  sum 
stated,  which  is  usually  much  less  than  the 
real  value  of  said  goods.  By  so  doing  the 
shipper  waives,  in  a  measure,  his  common- 
law  right  to  exact  in  damages  the  full  valus 
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of  the  goods.  But  courts  have  closely  scrut- 
inized such  contracts,  and  have  generally 
allowed  the  carrier  to  make  them  only 
where  they  provided  for  partial,  not  total, 
absolution  from  liability,  and,  further, 
where  the  carrier  furnished  consideration 
for  such  limitation  in  the  form  of  a  reduc- 
tion in  the  usual  rates.  To  such  restriction 
the  carrier  impliedly  submits  when  it  en- 
gages in  a  business  of  a  public  nature. 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  (The  Montana)  129  U.  S.  397,  32  L.  ed. 
788,  9  Sup.  Ct.  Rep.  469. 

It  is  evident  that  the  only  way  in  which  a 
carrier  may  be  relieved  from  its  common-law 
obligation  to  pay  the  full  value  of  goods  lost 
through  its  negligence  is  by  means  of  a 
special  contra<:t  with  the  shipper,  as  above 
noted.  It  is  also  clear,  according  to  the 
ordinary  rules  of  construction,  that  such 
relief  is  only  to  the  extent  named  in  that 
contract.  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  367,  21  L.  ed.  627.  It  is 
possible  for  the  carrier  to  extend  this  doc- 
trine of  contractual  limitation  of  liability 
to  cover  cases  where  the  goods  are  converted 
or  embezzled  by  it?  We  think  not.  So  great 
would  be  the  opportunity  for  fraud  that 
public  policy  will  not  suffer  a  practice  so 
manifestly  calculated  to  invite  it.  That 
the  shipper,  in  a  particular  instance,  might 
be  willing  to  make  such  a  concession,  does 
not  alter  the  rule;  it  is  not  within  the 
power  of  the  individual  to  barter  away  the 
right  to  protection  inheritent'  in  the  general 
public.  In  discussing  this  question  the 
court,  in  the  case  of  The  New  England,  110 
Fed.  415,  said:  "It  should  be  added  further 
that  it  is  doubtful  if  any  limitation  which 
seeks  to  protect  a  company,  not  from  the 
negligence,  but  from  the  theft  or  conver- 
sion, of  its  servants,  is  consonant  with  pub- 
lic policy."  Story,  in  his  work  on  Bailments, 
says:  "In  respect  to  cases  of  loss  by  fraud, 
there  is  a  salutary  principle,  belonging  both 
to  our  law  and  the  civil  law.  It  is,  that  the 
bailee  can  never  protect  himself  against 
responsibility  for  losses  occasioned  by  his 
own  fraud ;  nay,  not  even  by  a  contract  with 
the  bailor  that  he  shall  not  be  responsible 
for  such  losses;  for  the  law  will  not  toler- 
ate such  an  indecency  and  immorality  as 
that  a  man  shall  contract  to  be  safely  dis- 
honest." See  also  Alabama  G.  S.  R.  Co. 
V.  Little,  71  Ala.  615;  Louisville  &  N.  R. 
Co.  y.  Sherrod,  84  Ala.  178,  4  So.  29; 
Zouch  V.  Chesapeake  &  O.  R.  Co.  36  W. 
Va.  524,  17  L.R.A.  116,  15  S.  E.  185;  Ameri- 
can Exp.  Co.  V.  Sands,  55  Pa.  142;  Ronan 
V.  Midland  R.  Co.  Ir.  L.  R.  14  C.  L.  157; 
Schouler,  Bailments  &  Carriers,  §  20. 

Would  it  be  possible  for  a  carrier,  after 
receiving  for  transportation  goods  worth 
$1,000.  to  embezzle  them  and  then  plead 
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as  a  limitation  of  its  liability  the  fact  that 
the  shipper  had  not  stated  their  Talue  t^ 
be  more  than  $50?  In  other  words,  can  a 
carrier  engaged  in  business  of  a  public  na- 
ture be  permitted  to  justify  a  oonvcrsioij 
of  goods  intrusted  to  it  on  the  ground  that 
its  liability  is  fixed  by  contract?  Such 
would  be  the  absurd  result  were  appellant 'i 
contention  carried  to  its  logical  oondusios. 

It  becomes  clear,  in  the  light  of  the  fore- 
going, since  the  question  whether  the  pack- 
age was  converted  by  appellant  or  its  agest 
was  a  proper  one  for  the  jury  to  determine, 
that  evidence  as  to  the  real  value  of  the 
package  was  competent.  Without  it  the 
jury,  in  the  event  of  their  finding  that  the 
package  was  converted,  as  they  actually  did 
find,  would  have  been  unable  to  assess  dam- 
ages on  that  basis.  The  appellant's  excep- 
tion on  this  point  was  without  foundatioo. 

The  two  remaining  assignments  of  error, 
the  one  based  on  the  proposition  that  the 
court  should  not  have  instructed  the  jnrr 
that  there  was  evidence  tending  to  show 
that  the  defendant  embezzled  the  shipment, 
and  the  other  challenging  the  court's  charge 
to  the  effect  that  the  defendant's  failure  to 
explain  the  disappearance  of  the  shipmeot 
raised  a  presumption  that  said  shipment 
had  been  converted  by  it,  are  so  related  that 
they  may  be  considered  jointly. 

Both  these  assignments  are  untenable.  A 
survey  of  the  situation  makes  obvious  the 
fact  that  the  adoption  of  any  other  rule 
than  that  reaffirmed  by  the  trial  ooort 
would  permit  the  carrier,  in  a  large  major- 
ity of  the  cases  where  goods  disappear  while 
in  its  keeping  for  transportation,  to  escape 
liability  for  their  conversion,  even  though 
the  carrier  had  not  shown  that  said  goods 
were  lost  by  it,  and  not  converted.  For  ex- 
ample, suppose  a  shipper  in  Maine  intrusts 
goods  to  a  carrier  for  transportation  to 
California.  The  goods  fail  to  reach  the 
consignee.  Must  the  shipper  trace  those 
goods  through  the  small  army  of  employees 
and  agents  of  the  carrier  scattered  across 
the  country,  in  an  endeavor  to  find  a  break 
in  the  chain  T  Is  it  not  more  reasonable 
to  hold  that  an  explanation  is  due  from 
the  carrier?  The  system  of  transportation 
employed  by  the  carrier  is  best  known  to  it 
The  record  of  the  particular  shipment  is  in 
its  possession.  In  the  absence  of  an  explan- 
ation affording  a  legal  excuse,  it  is  the 
party  at  fault,  having  failed  of  its  duty  to 
deliver  the  goods  to  the  consignee.  In  the 
case  at  bar,  the  shipper  proved  the  delivery 
of  the  package  in  question  to  the  carrier 
and  the  carrier's  failure  to  deliver  it  to 
the  consignee.  In  addition,  the  shipper  of- 
fered evidence  to  the  effect  that  an  agent 
of  the  carrier,  while  negotiating  for  a  srt- 
tlement  of  the  claim  for  the  loss  of  said 
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package,  stated  to  the  shipper,  through  its 
representative,  that  the  carrier  had  traced 
the  package  into  the  hands  of  one  of  its  em- 
ployees, and  that  said  employee  ''had  run 
away  and  was  prosecuted  for  embezzle- 
ment." The  only  evidence  introduced  by 
the  carrier  to  rebut  this  was  the  testimony 
of  one  of  its  agents.  This  witness  admitted 
that  the  package  was  traced  into  the  hands 
of  an  employee  of  the  carrier  and  that  it 
fould  not  be  traced  farther.  While  denying 
that  any  employee  of  his  company  had  been 
prosecuted  for  embezzlement,  witness  was 
unable  to  give  the  name  of  the  employee 
known  to  have  been  the  last  to  handle  the 
package,  and  could  not  say  whether  that 
employee  was  still  working  for  the  com- 
pany. As  appears  from  a  review  of  the 
correspondence  and  negotiations  of  the  par- 
ties prior  to  the  bringing  of  this  suit,  the 
carrier,  though  requested  so  to  do,  refused 
to  furnish  any  information  "as  to  the  han- 
dling of  this  package,  names  of  all  handling 
it,  how  long  in  the  service."  It  sought  to 
throw  all  the  burden  of  proof  upon  the  in- 
nocent shipper,  and,  at  the  same  time,  to 
deny  to  him  possession  of  the  facts  relating 
to  the  disappearance  of  the  package,  which 
facts  were,  or  ought  to  have  been,  known  to 
it.  In  other  words,  the  carrier,  knowing 
that  the  evidence  necessary  to  account  for 
the  disappearance  of  the  pacKage  must, 
from  the  very  nature  of  the  case,  naturally 
come  from  it,  sought  by  remaining  silent 
and  shielding  its  guilty  agent  to  impose 
upon  the  shipper,  the  party  without  fault, 
n.  burden  which  would  compel  the  shipper 
to  accept  its  terms  of  settlement.  The  law 
cannot  countenance  such  a  subterfuge.  A 
party  cannot  do  indirectly  what  it  would 
*  not  be  allowed  to  do  directly.  The  situa- 
tion was  occasioned  by  the  carrier's  failure 
to  do  that  which  it  held  itself  out  to.  the 
public,  as  the  servant  of  the  public,  as  cap- 
table  of  doing.  It  then  became  its  duty,  so 
far  as  within  its  powfer,  to  explain  the  situa- 
tion. This  it  failed  to  do.  No  hardship 
resulted,  therefore,  in  construing  that  sit- 
uation in  the  light  most  favorable  to  the 
innocent  shipper.  We  accordingly  hold  that 
the  evidence  fully  warranted  the  court  in 
charging  the  jury  as  it  did.  The  New  Eng- 
land, 110  Fed.  415;  American  Exp.  Co.  v. 
Sands,  55  Pa.   142. 

The  case  of  Friedlander  v.  Texas  k  P.  R. 
Co.  130  U.  S.  436,  32  L.  ed.  991,  9  Sup.  Ct. 
Rep.  570,  much  relied  on  by  appellant,  is 
not  in  point,  as  will  appear  from  the  fol- 
lowing excerpt  from  the  opinion  therein: 
•'The  question  arises,  then,  whether  the 
agent  of  a  railroad  company  at  one  of  its 
stations  can  bind  the  company  by  the  execu- 
tion of  a  bill  of  lading  for  goods  not  ac- 
tually placed  in  his  possession,  and  its  de- 
31  L.R.A.(N.S.) 


livery  to  a  person  fraudulently  pretending 
in  collusion  with  such  agent  that  he  had 
shipped  such  goods,  in  favor  of  a  party 
without  notice,  with  whom,  in  furtherance 
of  the  fraud,  the  pretended  shipper  negoti- 
ates a  draft,  with  the  false  bill  of  lading 
attached."  There  the  agent,  acting  in  col- 
lusion with  an  alleged  shipper,  fraudulently 
receipted  for  goods  never  actually  received 
by  him;  here  goods  were  actually  received 
by  the  carrier  from  an  innocent  shipper. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed,  with  costs. 
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J.  H.  VAUGHT,  Plff.  in  Err., 
v. 
EAST   TENNESSEE    TELEPHONE    COM- 
PANY. 


THOMAS,  Plff.  in  Err., 

V. 

SAME. 

(—  Tenn.  — ,  130  S.  W.  1050.) 

I 
Telephone  «  discrimination  —credit. 

Exacting  from  some  patrons  payment  of 
rental  in  advance,  while  giving  credit  to 
others,  is  not  a  discrimination  among 
patrons  on  the  part  of  a  telephone  company, 
which  will  subject  it  to  a  statutory  penalty 
provided  for  such  discrimination. 

(October  8,  1910.) 

Note.  ^  Discrimination  hy  public  aerv- 
ice  corporation  hy  requiriny  payment 
of  rental  in  advance. 

As  to  discrimination  by  carrier  by  re- 
quiring prepayment  of  freight  charges,  see 
note  to  Gamble-Robinson  Commission  Co.  v. 
Chicago  &  N.  W.  R.  Co.  21  L.R.A.(N.S.) 
982. 

As  to  reasonableness  of  regulation  of 
public  service  corporation  requiring  pay- 
ment of  rentals  in  advance,  see  note  to 
Buffalo  County  Teleph.  Co.  v.  Turner,  19 
L.R.A.(N.S.)   693. 

As  to  the  right  of  water  or  light  com- 
pany to  discriminate  between  consumers  as 
to  rate,  see  note  to  State  ex  rel.  Ferguson 
v.  Birmingham  Waterworks  Co.  27  L.R.A. 
(N.S.)  674. 

As  shown  in  the  Gamble-Robinson  Case 
and  note  thereto,  the  great  majority  of  the 
cases  sustain  the  proposition  tliat  requiring 
prepayn:cnt  of  charges  from  some  individ- 
uals or  under  some  circumstances,  and  ex- 
tending credit  to  otiiers  similarly  situated, 
does  not  constitute  unlawful  discrimination. 

This  rule  was  sanctioned  in  Yancey  v. 
Batesville  Teleph.  Co.  81  Ark.  486,  99  S.  W. 
679,  11  A.  &  E.  Ann.  Cas.  135,  where  it 
was  said  that  the  statute  forbidding  dis- 
criminations by   telephone  companies  does 
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ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  judgments  dismissing 
actions  brought  to  recover  certain  statutory 
penalties  for  alleged  discrimination  among 
defendant's  patrons.     Affirmed. 

The  facts  are  stated  in  tho  opinion. 

Messrs.  J.  W.  Eastman  and  Jeptha 
Bright  for  plaintiffs  in  error. 

Messrs.  Watkins,  Thompson,  &  Wat- 
kins,  for  defendant  in  error: 

Public  service  corporations  have  the  right 
to  collect  from  one  patron  in  advance,  and 
to  extend  credit  to  others;  and  such  acts 
do  not  constitute  discrimination  or  par- 
tiality. 

2  Hutchinson,  Carr.  3d  ed.  §  5G7,  p.  643 ; 
Oregon  Short  Line  &  U.  N.  R.  Co.  v.  North- 
ern P.  R.  Co.  4  Inters.  Com.  Rep.  249,  51 
Fed.' 472,  affirmed  in  4  Inters.  Com.  Rep. 
718p  «  C.  C.  A.  409,  01  Fed.  159;  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis  S.  W.  R. 
Co.  26  L.R.A.  192,  4  Inters.  Com.  Rep.  854, 
11  C.  C.  A.  417,  27  U.  S.  App.  380,  63  Fed. 
777;  Southern  Indiana  Exp.  Co.  v.  United 
States  Exp.  Co.  88  Fed.  6G0,  affirmed  in 
35  C.  C.  A.  172,  92  Fed.  1022;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Miami  S.  S.  Co.  30  C.  C.  A. 

142,  52  U.  S.  App.  732,  86  Fed.  407. 

\ 

Beard,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  by  the  plaintiff  in 
error  to  recover  from  the  defendant  in  error 
the  statutory  penalty  of  $100  per  day  pro- 
vided in  §  11,  chap.  66,  of  the  Session  Acts 
of  the  General  Assembly  of  this  state  of  the 
year  1885,  upon  the  alleged  ground  that,  in 
violation  of  the  terms  of  the  statute,  the 
defendant  in  error,  liaving  agreed  to  fur- 
nish him  a  telephone  in  his  home,  declined 
to  install  it  until  he  paid  three  months* 
rental  in  advance,  and  tlmt  this  exaction 


was  a  "discrimination"  against  him,  inas- 
much as  the  general  rule  of  the  defendant 
in  error,  under  which  the  exaction  was  made« 
was  not  uniformly  enforced  against  those 
seeking  to  become  patrons  of  the  defendant 
in  error. 

The  East  Tennessee  Telephone  Company  is 
a  duly  organized  corporation,  with  a  sitiu 
in  the  city  of  Chattanooga,  engaged,  as  iu 
name  would  imply,  in  a  general  telephone 
business.     This  being  so,  it  is  well  settlt^i 
that  it  is  a  quasi  public  corporation^  ami 
as  such  bound,  under  the  statute  in  ques- 
tion,  and   independently   of   it    at   common 
law,  to  serve  the  public  without  partialitr 
or  discrimination.     In  the  case  of  Missouri 
ex  rel.  Baltimore  &  0.  Teleg.   Co.   ▼.  Bell 
Teleph.  Co.    (C.   0.)    23  Fed.  639,  Brewer, 
J.,  said:     "A  telephonic  system    is  simplT 
a   system   for  the   transmission    of   inte'Ii- 
gence  and  news.    It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  commoa 
carrier.     It  must  be  equal  in   its  dealing 
with  all.     It  may  not  say  to  the  lawyers 
of  St.  Louis:     'My  license  is  to  establish  i 
telephonic  system  open  to  the  doctors  ard 
the  merchants,  but  shutting  out  you  gentle- 
men of  the  bar.'    The  moment  it  establishes 
a  telephonic   system   here,   it  is    bound  to 
deal  equally  with  all  citizens  in  every  de 
partment  of  business;   and  the  moment  it 
opened   its  telephonic  system  to   one   tele- 
graph company,  that  moment  it  put  itself 
in  a  position  where  it  was  bound  to  open 
its  system  to  any  other  telegraph  company 
tendering  equal  pay  for  equal  service.''    Ib 
keeping  with  this,  in  Delaware  &  A.  Teleg.  k 
Teleph.  Co.  v.  Delaware,  2  C.  C.  A.  1,  3  U. 
S.  App.  30,  60  Fed.  677,  it  was  said:     *'It 
is  no  longer  open  to  question  that  telephone 
and  telegraph  companies  are  subject  to  the 
rules  governing  common  carriers  and  otkerf 


not  deny  the  right  of  the  company  to  en- 
force a  regulation  requiring  charges  for 
telephone  facilities  to  be  paid  in  advance, 
against  some  persons,  and  to  extend  credit 
for  such  charges  to  other  persons  whom  the 
company  may  deem  deserving,  since  a  rea- 
sonable exercise  of  that  power  is  often  es- 
sential to  its  success.  In  that  case,  how- 
ever, the  plaintiff,  a  telephone  subscriber, 
was  compelled  to  go  to  the  central  office  and 
pay  cash  in  advance,  for  the  purpose  of 
transmitting  or  communicating  messages 
over  the  long-distance  lines,  when  that  was 
not  required  of  other  subscribers,  who  were 
allowed  to  connect  from  their  liomes  and 
places  of  business,  and  pay  for  the  same  at 
the  end  of  each  month;  and  it  was  held 
that  the  regulation,  in  so  far  as  it  required 
plaintiff  to  go  to  the  central  office  of  the 
exchange  when  it  was  not  required  of  other 
subscribers,  was  an  imreasonable  and  un- 
necessary discrimination  for  which  a  pen- 
alty was  recoverable,  under  a  statute  pro- 
viding that  telephone  companies  shall  sup- 
31  L.K.A.(N.S.) 


ply  all  applicants  for  telephone  connections 
and  facilities  without  discrimination  or  par- 
tiality. 

But  in  Owensboro  Gaslight  Co.  ▼.  Hilde- 
brand,  19  Ky.  L.  Rep.  983,  42  S.  W.  351, 
it  was  held  that  where  the  defendant  gas 
company  failed  to  show  any  general  rule  or 
re<;:nlation  requiring  security  of  a  eon- 
Bumer,  it  was  not  justified  in  refosing  to 
furnish  the  plaintiff  gas  because  he  refused 
to  make  a  deposit  of  $20  to  secure  future 
bills.  The  court  said:  "They  are  quasi 
public  corporations,  and  practically  have  a 
monopoly  of  the  business  of  manufacturing 
and  furnishing  gas  within  the  corporate 
limits  of  the  city;  it  is  therefore  their  duty 
to  furnish  the  city's  inhabitants  with  ga». 
and  to  do  so  upon  terms  and  conditions 
common  to  all,  and  without  discrimination. 
They  cannot  fix  a  variety  of  prices  or  im- 
pose different  terms  and  conditions  aecord- 
ing  to  their  caprice  or  whim."  To  the  same 
effect  is  Atlanta  T.  Burton,  90  Ga.  486.  16 
S.  E.  214.  A.  L.  B. 
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engaged  in  like  public  employmeiit.  This 
has  been  so  frequently  decided  that  the  point 
must  be  regarded  as  settled.  While  it  has 
not  been  directly  before  the  Supreme  Court 
of  the  United  States,  cases  in  which  it  has 
been  so  determined  are  cited  approvingly  by 
that  court  in  Budd  v.  New  York,  143  U.  S. 
517,  36  L.  ed.  247,  4  Interi.  Com.  Rep.  45, 
12  Sup.  Ct.  Rep.  4G8.  While  such  companies 
are  not  required  to  extend  their  facilities 
beyond  such  reasonable  limits  as  they  pre- 
Bcribe  for  themselves,  they  cannot  discrimi- 
nate between  individuals  of  classes  which 
they  undertake  to  serve.'' 

It  is  equally  well  settled  that  statutes 
providing  against  discrimination  by  cor- 
porations affected  by  public  use  are  simply 
declaratory  of  the  common  law.  Central 
Union  Teleph.  Co.  v.  Fehring,  146  Ind.  180, 
45  N.  E.  64;  State  ex  rel.  Nebraska  Teleph. 
Co.  V.  Nebraska  Teleph.  Co.  17  Neb.  120, 
52  Am.  Rep.  404,  22  N.  W.  237;  State  ex 
rel.  Gwynn  v.  Citizens*  Teleph.  Co.  61  S.  C. 
83,  55  L.R.A.  139,  85  Am.  St.  Rep.  870,  39 
S.  £.  257;  State  ex  rel.  American  U.  Teleg. 
Co.  V.  Bell  Teleph.  Co.  36  Ohio  St.  296,  38 
Am.  Rep.  585;  Cumberland  Teleph.  k  Teleg. 
Co.  V.  Kelly,  87  C.  C.  A.  208,  100  Fed.  316, 
15  A.  &  E.  Ann.  Cas.  1210. 

Upon  examining  the  statute  in  question, 
it  will  be  found  that  it  grants  privileges  to 
telephone  and  telegraph  companies,  and  pro- 
hibits in  general  terms  "discrimination 
among  patrons,"  leaving  to  the  courts  to 
determine  in  each  particular  instance  wheth- 
er illegal  "discrimination"  has  been  made. 
Inasmuch  as  this  is  but  a  statutory  declara- 
tion of  a  principle  of  the  common  law,  ap- 
plied alike  to  all  quasi  public  corporations, 
it  is  necessary  to  refer  to  the  authorities 
dealing  with  the  question  to  ascertain 
whether,  without  a  violation  of  this  prin- 
ciple, such  a  corporation  can  extend  credit 
for  service  rendered,  to  one  or  more  of  its 
patrons,  and  exact  payment  in  advance  from 
others. 

Before  going  to  the  authorities,  it  is  not 
improper  to  observe  tliat  it  would  be  diffi- 
cult to  give  any  sound  reason  why  a  priv- 
ilege enjoyed  by  individuals  and  all  private 
corporations  should  be  forbidden  to  a  com- 
mon carrier  of  freight  or  passengers,  or  in 
fact  to  any  other  quasi  public  corporation. 
In  private  enterprises  the  necessities  of 
business  require  the  exercise  of  a  prudent 
discrimination  between  those  who  are  and 
those  not  entitled  to  an  extension  of  credit, 
and  a  rule  so  essential  to  the  successful 
conduct  of  these,  it  would  seem,  should  be 
accorded  to  those,  though  engaged  in  serv- 
ing the  public,  who  are  seeking  returns  on 
their  labor  and  capital  invested. 

As  baa  been  seen,  the  courts  recognize 
that  telephone  and  telegraph  companies  are 
31  L.R.A.(N.a) 


in  a  strict  sense  common  carriers,  and,  as 
to  their  privileges  and  liabilities,  classify 
them  with  railroads  and  express  companies. 
One  of  the  common-law  rights  or  privileges 
of  these  companies  is  that  of  requiring  pay- 
ment of  carrying  charges  from  any  one  or 
more  of  its  customers  at  will.  This  right 
or  privilege,  it  is  well  understood,  is  not 
within  the  inhibition  of  the  interstate  com- 
merce law  providing  against  discrimination. 
In  Oregon  Short  Line  &  U.  N.  R.  Co.  v. 
Northern  P.  R.  Co.  (C.  C.)  4  Inters.  Com. 
Rep.  249,  51  Fed.  472,  Field,  J.,  says:  "A 
railway  company,  like  any  other  common 
carrier,  has  a  right  to  demand  that  its 
charges  for  transportating  goods  shall  be 
paid  in  advance,  and  is  under  no  obliga- 
tion to  receive  the  goods  for  transporta- 
tion unless  such  charges  are  paid,  if  de- 
manded." This  case  was  affirmed  by  the 
court  of  appeals  of  the  ninth  circuit,  and 
is  reported  in  9  C.  C.  A.  409,  15  U.  S.  App. 
479,  61  Fed.  159. 

While  the  exact  question  here  presented 
was  not  at  issue  in  the  case .  just  referred 
to,  yet  the  principle  there  announced  is  ap- 
plied in  other  cases  involving  the  (question 
as  to  the  right  of  a  common  carrier  to  dis- 
criminate between  its  customers  in  the  mat- 
ter of  extending  credit  or  demanding  pay- 
ment in  advance.  In  Little  Rock  &  M.  R. 
Co.  V.  St.  Louis  S.  W.  R.  Co.  26  L.R.A.  192, 
4  Inters.  Com.  Rep.  854,  11  C.  C.  A.  419, 
63  Fed.  777,  the  court,  speaking  through 
Thayer,  Justice,  said:  "In  view  of  the  fact 
that  all  persons  and  corporations  are  en- 
titled at  common  law  to  determine  for  them- 
selves, and  on  considerations  that  are  satis- 
factory to  themselves,  for  whom  they  will 
render  services  on  credit,  we  are  not  pre- 
pared to  hold  that  an  interstate  carrier  sub- 
jects another  carrier  to  an  unreasonable  or 
undue  disadvantage,  because  it  exacts  of 
that  carrier  the  prepayment  of  freight 
.  .  .  received  from  other  individuals  and 
corporations  at  such  stations." 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami  8. 
S.  Co.  30  C.  C.  A.  142,  52  U.  S.  App.  732, 
86  Fed.  707,  the  court  said:  "A  common 
carrier  engaged  in  interstate  commerce  may, 
at  common  law  and  under  the  interstate 
commerce  law,  demand  prepayment  of 
freight  charges  when  delivered  to  it  by  one 
connecting  carrier,  without  exacting  such 
prepayment  when  delivered  by  another  con- 
necting carrier." 

In  Cumberland  Teleph.  &  Teleg.  Co.  ▼. 
Kelly,  87  C.  C.  A.  268,  160  Fed.  316,  15  A. 
&  E.  Ann.  Cas.  1210,  where  was  involved 
the  question  of  discrimination  under  the 
statute  in  question,  it  is  said:  "Neither 
is  there  anything  in  the  Tennessee  statute 
set  out  heretofore,  which  adds  anything 
to    the    common- law    obligation    of    such 
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companies.  A  new  remedy  is  given,  and 
severe  penalties  are  imposed,  for  nonobserv- 
ance;  but  the  statute  is  directed  only 
against  discrimination.  .  .  .  These  con- 
clusions support  the  view  stated  above,  that 
the  Tennessee  act  of  1885  is  only  declaratory 
of  the  common-law  duty  not  to  discrimi- 
nate, and  enforcing  that  obligation  by  penal- 
ties." 

The  supreme  court  of  Arkansas,  in  Yan- 
cey V.  Batesville  Teleph.  Co.  81  Ark.  491, 
99  S.  W.  681,  11  A.  &  E.  Ann.  Cas.  135, 
construing  a  statute  similar  to  ours,  uses 
this  language:  "Every  company  is  en- 
titled to  compensation  for  telephone  facili- 
ties furnished  by  it.  It  may  require  charges 
for  such  services  to  be  paid  in  advance. 
Hewlett  V.  Western  U.  Teleg.  Co.  (C.  C.) 
28  Fed.  181;  Jones,  Teleg.  &  Teleph.  Cos. 
§  431,  and  cases  cited;  and  Croswell,  Elec- 
tricity, §  371,  and  cases  cited.  Tliis  power 
is  given  for  its  own  protection.  In  the 
exercise  of  it,  it  may  extend  credit  for  such 
charges  to  persons  it  may  deem  deserving. 
This  is  a  reasonable  exercise  of  the  power, 
and  is  essential  to  its  success.  No  rule  can 
be  laid  down  by  which  the  credit  to  whicli 
each  person  is  entitled  can  be  determined. 
This  is  dependent  upon  various  circum- 
stances, such  as  the  amount  of  property 
he  may  have  over  and  above  his  exemptions 
and  liabilities,  his  promptness  in  paying 
his  debts,  bis  being  contentious,  a  wrangler, 
or  fault-finder,  his  honesty,  integrity,  and 
*  other  qualities.  The  credit  due  each  indi- 
vidual depends  upon  himself.  It  cannot  be 
fixed  by  any  rule,  but  must  be,  and  is,  left 
to  the  company  to  determine.  The  statute 
forbidding  discriminations  docs  not  deny 
the  right.  It  does  not  come  within  the  evils 
the  statute  was  intended  to  suppress.  All 
are  required  to  pay  the  same  rates  for  the 
same  service  in  like  situation.  But  the 
time  when  it  should  be  paid  is  within  the 
peculiar  province  of  the  company  to  deter- 
mine. This  is  a  right  of  creditors,  and 
there  is  no  reason  why  it  sliould  be  de- 
nied to  telephone  companies." 

Mr.  Hutchinson,  in  his  work  on  Carriers, 
3d  ed.  vol.  2,  §  567,  states  the  law  as  fol- 
lows: "At  common  law,  a  railroad  corpora- 
tion has  the  right  to  require  prepayment 
of  freight  charges  by  all  its  customers  or 
some  of  them,  as  it  may  think  best.  It  has 
the  same  right  as  any  other  individual  or 
corporation  to  exact  payment  for  a  service 
before  it  is  rendered,  or  to  extend  credit. 
This  common-law  right  of  requiring  pay- 
ment in  advance  of  some  customers,  and  of 
extending  credit  to  others,  has  not  been 
taken  away  by  the  interstate  commerce  act 
[act  Feb.  4,  1887,  chap.  104,  24  Stat,  at  L. 
379,  U.  S.  Comp.  Stat.  1901,  p.  3154] ;  nor 
does  an  interstate  carrier  subject  another  to 
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an  unreasonable  or  undue  disadvantage  be- 
cause it  exacts  of  that  carrier  the  prepay- 
ment of  freight  on  all  property  received  bj 
it  at  a  given  station,  while  it  does  not  re- 
quire charges  to  be  paid  in  advance  on 
freight  received  from  other  individuals  and 
corporations  at  such  station." 

We  are  entirely  satisfied  with  the  soond- 
ness  of  the  rule,  as  well  as  with  the  reasons 
underlying  it,  announced  by  the  several 
courts  and  Mr.  Hutchinson,  and  are  unable 
to  agree  with  the  contention  of  counsel  for 
plaintiff  in  error  that  a  telephone  oompanj. 
by  the  character  of  its  service,  is  to  be 
placed  in  a  different  class  from  that  to 
which  other  carrier  corporations  belong,  in 
so  far  as  this  rule  is  concerned.  The  mere 
fact,  as  is  insisted,  that  it  may  serve  oob- 
munitiea  restricted  in  number,  and  maia^ 
tain  a  limited  number  of  exchanges,  can 
have  no  bearing  on  the  question.  For  it 
is  well  known  to  all  that,  while  there  are 
such  companies  with  a  limited  service,  there 
are  others  constituting  systems,  each  one 
of  which  covers  like  a  web  many  states, 
whose  wires  extend  into  a  vast  number  of 
communities  and  have  a  patronage  greater 
than  any  railroad  system  in  the  eountrr. 
That  a  telephone  company  thus  operatisf 
should  be  excluded  from  the  privil^e  ac- 
corded  to  the  carrier  of  frei|^ht  or  passen- 
gers would,  to  say  the  least,  be  remark- 
able; and  if  granted  to  it,  then  it  must  be 
equally  so  to  such  a  company  operating  in 
a  less  extensive  area. 

Nor  do  we  agree  with  counsel  in  their 
criticism  of  the  case  of  Yancey  ▼.  Bates- 
ville Teleph.  Co.  supra.  The  opinion  is 
that  case  is  in  line  with  the  best  authorities, 
and  contains,  as  we  think,  a  sound  exposi- 
tion of  the  law. 

Waiving  the  question  urged  by  counsel 
for  the  defendant  in  error,  thnt  the  statute 
of  1885,  in  so  far  as  it  provides  a  penally 
of  $100  a  day  against  a  telegraph  or  tele- 
phone company  as  long  as  the  "discrimina- 
tion'' denounced  by  it  continuous,  is  viola- 
tive of  §  21,  art.  1,  of  our  Constitution,  yet 
we  do  not  hesitate  to  say  that  a  claim  such 
as  is  set  up  in  this  litigation,  of  $36,500,  the 
Aggregate  of  penalties  for  365  days,  during 
which  it  is  alleged  the  defendant  in  error 
was  guilty  of  ''discrimination"  in  its  re- 
fusal to  place  in  the  home  of  the  plaintiff 
in  error  an  instrument,  for  which,  with 
telephonic  service,  it  was  to  receive  the 
trifling  sum  of  $2  per  month,  unless  three 
months'  rental  was  paid  in  advance,  is  so 
out  of  proportion  to  all  possible  injury  re> 
suiting  from  such  refusal,  so  unconscionable 
in  character,  as  to  stagger  a  court  of  law. 
as  much  as  it  would  a  court  of  equity;  and 
if  it  were  held  that  such  a  case  necessarilv 
fell  within  the   letter  of  this  statute,  the 
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court  might  feel  itself  forced  to  answer  this 
question.  Finding,  however,  that  the  act 
complained  of  is  not  within  the  tenor  of 
the  statute,  the  issue  presented  by  this  in- 
sistence is  neither  examined  nor  determined. 
The  judgment  of  the  court  beTow,  dismiss- 
ing the  suit,  is  affirmed. 

This  disposes  also,  and  in  the  same  man- 
ner, of  the  case  of  Thomas,  Plaintiflf  in  Er- 
ror, V.  East  Tennessee  Telephone  Company. 


IOWA  SUPREMS  COURT. 

O.  A.  PHELAN 

V. 

BOONE  GAS  COMPANY,  Appt. 
(—  Iowa,  — ,  125  N.  W.  208.) 

Gas  —  security  for  service  —  right  to 
enforce. 

A  gas  company  will  not  be  permitted  to 
enforce  a  rule  requiring  security  from  un- 
known or  irresponsible  consumers  before  it 
will  undertake  to  serve  them,  against  one 
who  had  always  been  prompt  in  the  settle- 
ment of  his  accounts,  but  who  disputed  a 
bill  and  prevailed  in  the  action  to  enforce 
it,  and  w^here  it  is  evident  that  the  rule  was 
not  resorted  to  in  good  faith,  but  from 
spite. 

(March  14,  1910.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court   for  Boone   County 
granting  a  writ  of  mandamus  compelling  it 

Note.  —  Right  of  public  service  cor^ 
poration  to  exact  security  of  con.' 
stitner  or  require  payment  of  rentals 
in  advance. 

That  a  public  service  corporation  may 
enforce  a  regulation  exacting  payment  in 
advance  in  reasonable  amounts,  or  requir- 
ing the  deposit  of  security,  is  fully  settled 
by  the  authorities,  as  shown  by  the  note 
to  Buffalo  County  Teleph.  Co.  v.  Turner, 
19  L.R.A.(N.S.)   693. 

In  addition  to  the  cases  there  cited,  the 
following  cases  also  recognize  the  right: 
Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids 
(Iowa)  120  N.  W.  966  (gas);  Vanderberg 
v.  Kansas  City  Missouri  Gas  Co.  126  Mo. 
App.  600,  608,  105  S.  W.  17  (gas) ;  Bennett 
V.  Eastchester  Gaslight  Co.  40  App.  Div. 
169,  67  N.  Y.  Supp.  847  (gas);  Pollitz  v. 
Consolidated    Gas    Co.    118    App.    Div.    92, 

102  N.  Y.  Supp.  1017  (gas)  ;  BienenfeUl  v. 
Consolidated   Gas   Co.    119   App.    Div.    85.5, 

103  N.  Y.  Supp.  ino  (gas);  Shelby  v. 
Farmers*  Co-op.  Ditch  Co.  10  Idaho,  723, 
80  Pac.  222  (irrigation);  Southwestern 
Teleph.  &  Telesr.  Co.  v.  Dallas  (Tex.  Civ. 
App.)    131  S.  W.  80    (telephone). 

A.  L.  R. 
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to  reinstate  a  gas  meter  in  plaintifTs  resi- 
dence.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dyer  &  Hull,  for  appellant': 

The  gas  company  had  a  right  to  demand 
a  deposit  or  security  in  advance  of  furnisU- 
ing  the  service. 

Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids 
(Iowa)  120  N.  W.  966;  Williams  v.  Mutual 
Gas  Co.  52  Mich.  499,  50  Am.  Rep.  266, 
18  N.  W.  236;  Shepard  v.  Milwaukee  Gas- 
light Co.  6  Wis.  539,  70  Am.  Dec.  479. 

This  right  exists  without  the  adoption 
of  a  rule  by  the  company. 

Williams  v.  Mutual  Gas  Co.  52  Mich. 
499,  50  Am.  Rep.  266,  18  N.  W.  236. 

An  enforceable  rule  can  exist  without 
being  formally  adopted. 

Buffalo  County  Teleph.  Co.  v.  Turner,  82 
Neb.  841,  19  L.R.A.(N.S.)  693,  130  Am.  St. 
Rep.  699,  118  N.  W.  1064. 

The  company  may  not  base  a  rule  on  the 
theory  that  all  people  are  dishonest,  but  it 
has  a  right  to  adopt  a  rule  which,  while 
giving  the  honest  citizen  what  he  pays  for, 
will  prevent  the  dishonest  from  getting 
that  which  he  will  never  pay  for. 

Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids   (Iowa)   120  N.  W.  966. 

Messrs.  Ganoe  &  Ganoc,  for  appellee: 

The  rules  of  a  gas  company  regulating 
the  conduct  of  its  business  must  be  geAeral 
in  scope,  and  undiscriminating  in  applica- 
tion. 

State  ex  rel.  Webster  v.  Nebraska  Teleph. 
Co.  17  Neb.  126,  52  Am.  Rep.  404,  22  N. 
W.  237;  Morris  v.  Pilot  Comrs,  7  Del.  Ch. 
136,  30  Atl.  667;  American  Waterworks  Co. 
v.  State,  46  Neb.  194,  30  L.R.A.  447,  50 
Am.  St.  Rep.  610,  64  N.  W.  711;  Wiemer 
V.  Louisville  Water  Co.  130  Fed.  251; 
Haugen  v.  Albina  Light  &  Water  Co.  21 
Or.  411,  14  L.R.A.  424,  28  Pac.  244;  State 
ex  rel.  Latshaw  v.  Water  &  Light  Comrs. 
105  Minn.  472,  127  Am.  St.  Rep.  581,  117 
N.  W.  828. 

A  gas  company  has  no  rule  that  it  will 
demand  a  deposit  or  a  signer,  when  such 
fact  is  left  to   the  will   or  caprice   of  its 
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Higbee  v.  Higbee,  4  Utah,  19,  5  Pac.  693; 
Watts  V.  Holland,  56  Tex.  60;  South  Flori- 
da R.  Co.  V.  Rhodes,  25  Fla.  40,  3  L.R.A. 
733,  23  Am.  St.  Rep.  506,  5  So.  633. 

One  who  undertakes  to  supply  a  demand 
affected  with  a  public  interest  must  supply 
all  alike  who  are  alike  situated,  and  not 
discriminate  in  favor  of  or  against  any. 

State  ex  rel.  Webster  v.  Nebraska  Teleph. 
Co.  17  Neb.  126,  52  Am.  Rep.  404,  22  N. 
W.  237;  American  Waterworks  Co.  v. 
State,  46  Neb.  194,  30  L.R.A.  447,  50  Am. 
St.  Rep.  610,  64  N.  W.  711;  State  ex  rel. 
Crossland  v.  Omaha  &  C.  B.  R.  &  Bridge 
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Co.  91  Iowa,  517,  60  N.  W.  121;  Munn  ▼. 
Illinoia,  94  U.  S.  113,  24  L.  ed.  77;  Pied- 
mont Mfg.  Co.  V.  Columbia  &  G.  R.  Co. 
19  S.  C.  353. 

Lokdd,  J.,  delivered  the  opinion  of  the 
court : 

I'he  defendant  is  a  corporation  engaged 
in  manufacturing  and  selling  gas  to  the  peo- 
ple of  Boone,  under  a  franchise  granted  by 
that  city.  One  of  its  mains  is  laid  in  the 
street  immediately  in  front  of  plaintiff's 
premises,  and  for  more  than  a  year  prior 
to  July  20,  1908,  it  had  supplied  the  same 
with  gas  in  the  manner  customary  with 
its  patrons.  On  that  day,  owing  to  dif- 
ferences concerning  the  company's  account, 
it  removed  the  meter  and  cut  off  the  sup- 
ply. An  action  on  such  account  resulted 
in  a  judgment  for  plaintiff  herein.  There- 
upon plaintiff  requested  that  the  meter  be 
reinstated,  and  the  company  again  furnish 
him  with  gas.  It  refused  to  do  so  unless 
he  would  deposit  $10  as  security  for  the 
payment  of  gas,  or  procure  someone  to  sign 
his  contract  with  the  company  guarantying 
such  payment.  He  declined  to  do  either, 
and  instituted  this  suit  to  compel  defend- 
ant to  re-establish  its  gas  service  and  fur- 
nish him  gas  on  equal  terms  and  under  like 
conditions  with  others. 

On  the  trial  the  facta,  as  recited,  were 
established,  and  also  that,  though  the  com- 
pany had  no  formal  rule  on  the  subject,  it 
had  been  customary  when  an  applicant  was 
unknown,  or  was  deemed  not  to  be  respon- 
sible, to  require  a  deposit  or  the  contract 
to  be  signed  by  some  responsible  party,  and 
several  hundred  of  its  patrons  had  complied 
therewith.  The  manager  testified  tliat  such 
custom  was  reasonable  and  obtained  else- 
where, and  that  he  had  reason  to  believe 
that  plaintiff  was  not  responsible,  and  that 
he  was. slow  in  his  accounts;  but  on  cross- 
examination  admitted  that  his  real  reason 
for  believing  plaintiff  not  responsible  was 
because  of  the  suit  mentioned,  and  that  he 
knew  of  him  failing  to  avail  himself  of  the 
discount,  by  paying  for  each  month's  gas 
within  fifteen  days  after  due,  but  once,  and 
that  was  owing  to  the  company  applying 
the  amount  of  the  bill  on  fixtures.  No 
similar  demand  ever  had  been  made  on  him 
before,  and  the  record  is  convincing  that, 
in  requiring  the  deposit  or  security  as  a 
condition  to  installing  the  meter,  the  com- 
pany was  actuated  solely  by  petty  spite 
because  of  its  defeat  in  the  suit  on  account 
in  the  justice  court,  and  did  not  do  so  in 
the  enforcement  of  one  of  its  rules. 

Corporations  or  persons  who  undertake  to 
supply  a  demand  which  is  "affected  with  a 
public  interest*'  are  not  a  law  unto  them- 
selves, but  are  requiVed  to  supply  all  alike 
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who  are  alike  situated,  and  are   not  per- 
mitted to  discriminate  in  favor  of  or  against 
any.    By  accepting  from  the  city  the  frsD- 
chise  to  lay  pipes  and  mains  in  the  street « 
and  alleys,  and  thr(Kigh  them  furnish  the 
inhabitants  and  the  public  with  fuei,  illo- 
minating,  and  power  gas,  the  company  as- 
sumed a  public  duty.     That   duty    was  to 
supply  gas  at  reasonable  rates   to  all  tlte 
inhabftants  of  the  city,  and  to  charge  each 
the  same  price,   and   furnish   on   the   same 
terms   as   it   did   to   every   other,    for   like 
service   under  the   same  or   similar   condi- 
tions.    Haugen  v.   Albina   Light   8l   Water 
Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac  244: 
Williams  v.  Mutual  Gas  Co.  52   Mich.  49$. 
50  Am.  Rep.  266,  18  N.  W.  236;    Shepard 
V.  Milwaukee  Gaslight  Co.   6  Wis.   539,  79 
Am.  Dec.  479;  Owensboro  Gas   Co.   v.  Hil- 
debrand,  19  Ky.  L.  Rep.  983,  42  S.  W.  351; 
American  Waterworks  Co.  v.  State,  46  Neh. 
194,  30  L.R.A.  447,  50  Am.  St.   Rep.  €10, 
04  N.  W.  711.    See  Huffman  v.  Marcy  Mat- 
Teleph.  Co.  143  Iowa,  590,  23  LuR.a!(X.<. 
1010,   121   N.   W.   1033.     Such    a  compasT 
ma^  adopt  reasonable  rules  or  regulatior.^ 
for  the  management  of  its  aff'airs.      CetUr 
Rapids  Gaslight  Co.  v.  Cedar  Rapids  (lo^a- 
120  N.  W.  966.    The  evidence  discloses  thit 
it  had  been  the  custom  to  exact  a   monv.^ 
deposit  or  the  signature  of  a  person  knov3 
to   be   responsible,   whenever   the   applican: 
was  unknown  or  known  to  be  irresponsibk. 
The  delivery  of  gas  necessarily  is  its  eoc* 
sumption.     The  amount  can  only  be  ascer- 
tained   as    consumed.      The    company    a 
bound  to  furnish  on  application,  and  it  is 
but  just  that  it  be  not  compelled  to  supply 
unknown  or  irresponsible  persons  therewith, 
without  assurance  in  some  form  that  it  will 
receive  compensation.     The  adoption   of  i 
formal  rule  exacting  security  seems  unnec- 
essary, if  there  is  a  well-established  cus- 
tom, as  appears  in  this  case,  to  exact  se- 
curity   as   stated.     The   evidence    discloses 
that  this  had  always  been  customary  with 
the  company.     In  such  a  case,  the  custoo: 
has  the  force  of  a  rule  or  regulation.    0: 
course,  it  could  not  impose  different  terics 
according    to    whim    or    caprice,    but    mast 
treat  all  consumers  in  like  situations  alike. 
As  said  in  the  Cedar  Rapids  Gaslight  C*^. 
the  company  may  not  base  a  rule  on  th« 
theory  that  the  people  as  a  whole  are  dis- 
honest,  but   it   has    the   right   to    adopt  a 
rule  which,  while  giving  the  honest  citizen 
what  he  pays  for,  will  prevent  the  dishon- 
est from  getting  that  which  he  will  nerer 
pay  for.     Appellee  argues  that  the  custom 
in  any  event  is  unreasonable  and  uninst,  in 
that  no  definite  test  is  fixed  for  determia- 
ing  from   whom  security  shall  be  exacted, 
all  being  left  to  the  company's  agents.    It 
ia  unnecessary  to  pass  on  this  point,  for. 


1910. 


PHELAN  T.  BOONE  GAS  CO. 


321 


conceding  the  validity  of  the  regulation, 
we  agree  with  the  trial  court  that  it  was 
not  resorted  to  in  good  faith.  Prior  to  the 
suit  in  the  justice  court,  no  question  had 
been  raised  concerning  the  plaintiiTs  re- 
sponsibility. He  had  paid  his  bills  prompt- 
ly. Immediately  thereafter,  the  company's 
manager  instructed  the  employees  not  to 
reinstate  Phelan's  meter  without  security, 
and  on  the  trial  he  admitted  having  no 
other  reason  for  declaring  him  slow  in  his 
accounts  or  irresponsible  than  the  lawsuit, 
in  which  the  court  adjudicated  the  com- 
pany's account  had  been  paid.  In  retalia- 
tion, rather  than  because  of  questioning 
plaintiff's  responsibility,  the  company  de- 
manded the  security.  In  the  absence  of 
any  evidence  to  the  contrary,  he  is  pre- 
sumed to  have  been  responsible  for  obliga- 
tions undertaken,  and  the  District  Court 
rightly  directed  the  issuance  of  the  writ  of 
mandamus  as  prayed. 
Affirmed. 

Petition  for  rehearing  denied. 
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(—  Iowa  — ,  128  N.  W.  352.) 

Intoxicating  liquors  —  license  —  right 
of  women.  « 

1.  A  statute  limiting  the  ri^ht  to  sell 
intoxicating  liquor  to  qualified  electors  uses 
such  words  in.  their  constitutional  sense, 
and  a  woman  cannot  therefore  receive  a  per- 
mit where  the  Constitution  limits  the  right 
to  vote  to  male  citizens,  although  by  stat- 
ute women  are  permitted  to  vote  on  local 
financial  matters. 

Same  —  pharmacist's  license. 

2.  A  statute  amendatory  of  the  general 
law  governing  the  sale  of  intoxicating  liqu- 
or by  pharmacists  as  well  as  others,  which 
provides  that  no  one  except  a  qualified 
elector  shall  be  granted  a  permit,  applies  to 
sales  by  pharmacists. 
Constitutional  ,  law    ~    discrimination 

against  women  -^  selling  intoxicating 
liquor. 

3.  Withholding  from  women  permits  to 
sell  intoxicating  liquors,  while  granrmg 
them  to  others,  does  not  deprive  them  of 


any   constitutional   right   of  equal   protec- 
tion or  uniform  operation  of  laws,  or  violati' 
the  provision  against  the  granting  of  spe- 
cial privileges  or  immunities. 

(November  16,  1910.) 

APPEAL  by  applicant  from  a  judgment  of 
the  District  Court  for  Floyd  County 
dismissing  her  application  for  a  permit  to 
sell  intoxicating  liquors.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  lilngenf elder,  for  appellant: 

Applicant  has  the  same  right  of  ac- 
quiring, possessing,  and  protecting  property, 
and  is  entitled  to  the  same  immunities  and 
privileges,  as  a  male,  and  is  entitled  to  the 
same  rights  as  a  registered  pharmacist  as 
a  male  is  entitled  to. 

Iowa  Const,  art.  1,  §  1;  State  ex  rel. 
Richards  v.  Hammer,  42  N.  J.  L.  430; 
Sutton  V.  State,  96  Tenn.  696,  33  L.R.A. 
589,  36  S.  W.  697;  Soon  Hing  v.  Crowley, 
113  U.  S.  703,  28  L.  ed.  1145,  6  Sup.  Ct. 
Rep.  730. 

Mr.  H.  li.  liOckwood  for  the  State. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  a  woman  and  registered 
pharmacist  resident  of  Floyd  county,  and 
citizen  of  the  United  States  and  state  of 
Iowa,  made  application  in  due  form  to  the 
district  court  for  a  permit  to  buy,  keep, 
and  sell  intoxicating  liquors  for  lawful  pur- 
poses, under  the  laws  of  the  state.  To  said 
application,  an  appearance  was  entered  by 
the  county  attorney,  who  raised  the  issue 
that,  by  the  provisions  of  §  1.  chap.  143,  of 
the  Acts  of  the  Thirty-Third  General  As- 
sembly, the  applicant  was  not  qualified  to 
receive  a  permit.  The  objection  was  sus- 
tained by  the  trial  court,  the  application 
dismissed,  and  the  applicant  appeals. 

The  statute  in  question  is  entitled  "An 
Act  to  Prohibit  Any  Person  Except  ji  Quali- 
fied Elector  from  Engaging  in  the  Sale  of 
Intoxicating  Liquors  at  Retail.  .  .  . 
(Additional  to  chapter  6  of  title  12  of  the 
Code,  relating  to  intoxicating  liquors. )  Sec- 
tion 1.  No  one  except  a  qualified  elector 
of  the  town,  city,  or  township  in  which  the 
business  is  conducted  or  carried  on,   shall 


Note. —  The  constitutionality  of  discrim- 
inations a$rainst  women  in  respect  of  the 
right  to  sell  intoxicating  liquors  was  treat- 
ed in  the  note  to  Gastineau  v.  Com.  49 
L.R.A.  111.  No  case  in  point  since  that 
note,  other  than  Re  Carraoheb,  has  been 
found.  The  decision  in  that  case  uphold- 
ing such  a  discrimination  is  in  accord  with 
the  earlier  Indiana  cases,  and  seems  clearly 
to  be  correct  on  principle. 

The  related  subject,  as  to  the  constitu- 
tionality of  statutes  excluding  women  from 
saloons  or  places  where  liquor  is  sold,  is 
considered  in  the  case  of  State  v.  Baker,  13 
31  L.R.A.(N.S.)  21 


L.R.A.(N.S.)  1040.  and  the  case  of  People 
V.  Case,  18  L.R.A.  (N.S.)  657,  and  a  note  ap- 
pended to  the  latter  case. 

The  constitutionality  of  statutes  re^rulat- 
Ing  the  hours  of  labor  of  women  is  treated  in 
the  notes  to  People  v.  Orange  County  Road 
Constr.  Co.  65  L.R.A.  33;  People  v.  Wil- 
liams, 12  L.R.A.(N.S.)  1130;  and  Ex  parte 
Martin,  26  L.R.A.(N.S.)  242.  And  see  also 
later  cases  on  this  point:  W.  C.  Ritchie  & 
Co.  V.  Wyman,  27  L.R.A.(N.S.)  994,  and 
Withey  v.  Bloem,  —  Mich.  — ,  —  L,R.A. 
(N.S.)  — ,  128  N.  W.  913. 
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engage  in  the  sale  of  intoxicating  liquors 
at  retail." 

Assuming  the  yalidity  of  this  legisla- 
tion, the  primary  question  before  us  is 
Mrhether  the  applicant,  a  woman,  is  or  can 
be  considered  a  qualified  elector  of  the  city 
of  which  she  is  a  resident  citizen.  Stated 
otherwise,  the  inquiry  is  whether  the  ap- 
plicant is,  by  reason  of  her  sex,  disquali- 
fied from  receiving  and  holding  a  pharma- 
cist's permit  for  the  sale  of  liquors.  That 
she  is  not  an  elector  in  the  general  sense 
that  she  is  entitled  to  vote  at  all  general 
and  municipal  elections  is  conceded';  but  it 
is  said  that  she  is  qualified  to  vote  at  city, 
town,  or  school  districts  elections  upon  the 
matter  of  proposed  bond  issues  and  other 
financial  or  tax  measures,  and  she  is  there- 
fore an  elector,  at  least  in  a  restricted 
meaning  of  the  term,  and,  as  the  statute 
provides  for  no  distinction  between  electors 
in  prescribing  the  qualifications  of  an  ap- 
licant,  she  is  qualified  to  hold  a  permit. 
If  it  were  within  the  constitutional  power 
of  the  legislature  to  prescribe  the  qualifica- 
tions of  an  elector,  the  argument  on  be- 
half of  the  appellant  would  be  quite  per- 
suasive. But  the  essentials  of  a  qualified 
elector  are  fixed  by  the  Constitution  of  the 
state  as  follows:  Article  2,  §  1:  Every 
male  citizen  of  the  United  States  of  the  age 
of  twenty-one  years,  who  shall  have  been  a 
resident  of  the  state  six  months  next  pre- 
ceding the  election,  and  of  the  county  in 
which  he  claims  his  vote  sixty  days,  shall 
be  entitled  to  vote  at  all  elections  which 
are  now,  or  hereafter  may  be,  authorized 
by  law.  The  legislature  cannot  add  to  or 
take  from  these  qualifications,  and  until 
the  people  shall  have  changed  this  feature 
of  their  fundamental  law,  a  woman  cannot 
be  a  qualified  elector  in  the  constitutional 
sense  of  the  term.  See  Coggeshall  v.  Des 
Moines,  138  Iowa,  736,  128  Am.  St.  Rep. 
221,  117  N.  W.  309,  where  this  subject  is 
fully  considered  and  many  of  the  authori- 
ties collated.  This  is  not  inconsistent  with 
legislative  power  to  authorize  women  to 
vote  on  questions  of  public  policy  or  ad- 
ministration submitted  to  the  popular  vote, 
but  not  including  the  election  or  choice  of 
officers.  Ibid.  Woman  may  be  a  voter  upon 
questions  of  this  nature,  but  without  ignor- 
ing the  constitutional  restrictions  she  can- 
not be  made  a  qualified  elector.  But  coun- 
sel say  that,  even  conceding  this  point, 
keeping  and  dealing  in  intoxicating  liquors 
for  lawful  purposes  cannot  be  said-  to  be 
engaf!;ing  in  the  sale  of  such  liquors  "at 
retail,"  and  that  the  real  purpose  and  in- 
tent of  the  act  is  to  regulate  the  sale  of 
liquors  under  the  protection  of  the  mulct 
statute.  Were  we  to  took  alone  to  some 
matters  of  common  repute  and  general  dis- 
31  L.R.A.(N.S.) 


cussion  at  or  about  the  time  this  chapter 
was  added  to  the  statute,  we  might  re^ilj 
agree  with  counsel  in  his  conclusion;  bvt 
the  language  employed  is  entirely  to  bmd 
and  sweeping  to  permit  us  to  indulge  is 
that  construction.  In  the  flrst  plaiee,  wp 
think  it  must  be  said  that  the  pharmadil 
doing  business  under  a  liquor  permit  is  a 
retailer  of  liquors.  He  buys  in  qiumtitici 
and  sells  in  lesser  quantities  precisrij  ss 
other  merchants  do  or  as  he  retails  other 
drugs  or  articles  of  which  his  stock  is  eon- 
posed,  save  only  as  the  business  is  restricted 
or  regulated  by  statute.  Again,  the  titie 
to  the  act  does  not  express  any  purpose  to 
restrict  its  effect  to  dealers  under  the  mulct 
law,  but  declares  it  to  be  amendatory  or 
additional  to  that  chapter  6  of  title  12  of 
the  Code,  which  chapter  treats  both  the 
matters  of  sales  by  pharmacists  and  sales 
by  mulct  dealers.  When,  therefore,  it  pro- 
vides that  no  one  but  a  qualified  eleetor 
shall  engage  in  retailing  such  liquors,  and 
makes  the  provisions  additional  to  this  gra- 
eral  chapter,  it  would  be  an  undue  stretch 
of  judicial  authority  for  us  to  say  that  it 
applies  to  the  one  class  only,,  and  not  to 
the  other. 

Finally,  it  is  argued  that,  if  the  statute 
is  to  be  construed  as  we  have  here  indicated. 
it  should  be  held  void  as  violating  our  con- 
stitutional provisions  for  the  uniform  open- 
tion  of  the  laws,  and  against  the  grant  to 
any  citizen  or  class  of  citizens  of  special  or 
exclusive  immunities  or  privil^es.  We 
think  the  facts  do  not  involve  any  invaeior 
of  the  appellant's  constitutional  rights  in 
this  respect.  The  business  of  dealing  is 
intoxicants  is  peculiarly  within  the  ooe- 
trol  of  the  state.  It  may  prohibit  tlie 
trafidc  in  its  entirety.  It  may  permit  sales 
for  specified  purposes  only.  It  may  pre- 
scribe the  qualifications  of  the  persons 
to  whom  the  right  to  sell  ia  granted, 
and  the  fact  that  a  permit  is  given  to  one 
person  or  class  of  persons  neither  work* 
nor  implies  the  denial  of  any  constitutional 
right  to  the  person  or  class  of  persons  to 
whom  it  is  refused.  Registered  pharmacists 
as  a  class  are  probably  no  better  qnalifisd 
to  safely  keep  and  sell  liquors  than  are 
physicians  as  a  class,  or  many  other  per- 
sons engaged  in  other  lines  of  human  em- 
ployment, yet  counsel  would  scarcely  eoo- 
tend  that  the  granting  of  permits  to 
pharmacists  only  is  an  unconstitutional 
discrimination  against  physicians  or  gro- 
cers. It  will  not  be  denied  that,  while  a 
woman  may  be  a  competent  pharmacist, 
and  as  such  be  capable  and  worthy  to  re- 
ceive a  permit,  yet  the  law  could  not  per- 
mit the  sex  to  engage  in  the  retail  liquor 
trafiic  generally  without  serious  injury  to 
public  morals,  and  if,  in  guarding  against 
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this  evil,  the  statutory  prohibition  is  made 
so  broad  and  general  as  to  here  and  there 
prevent  a  worthy  woman  from  enjoying  a 
privilege  which  she  would  not  abuse,  it  is 
but  an  illustration  of  the  impossibility  of 
enacting  a  general  rule  which  does  not 
bear  with  unequal  weight  upon  some  of  the 
persons  affected  by  it.  We  think  it  com- 
petent for  the  legislature  to  act  upon  the 
theory  that  as  a  rule  retail  dealing  in  in* 
toxicants  by  women  is  opposed  to  sound 
public  policy,  and  that  so  long  as  the  state 
chooses  to  exercise  its  right  to  regulate  the 
traffic  and  minimize  its  admitted  evils,  it 
may  constitutionally  deny  permits  to  mem- 
bers of  that  sex.  Counsel  calls  to  our  at- 
tention no  authority  or  precedent  which 
goes  to  the  extent  of  his  contention  in  argu- 
ment, and  we  know  of  none.  Tliis  discrimi- 
nation of  which  he  complains  is  neither 
unreasonable  nor  oppressive.  Of  the  sound- 
ness of  the  proposition,  in  support  of  which 
many  eases  are  cited,  that  to  be  constitu- 
tional a  law  must  operate  alike  *'on  all  per- 
sons who  are  or  who  may  be  in  like  situa- 
tion, and  the  classification  must  be  natural 
and  reasonable,  and  not  arbitrary  and  capri- 
cious,'' there  can  be  no  question^  but  in 
oar  view  it  will  not  sustain  this  appeal. 
The  discrimination  between  the  sexes  is 
neither  arbitrary  nor  capricious,  and  the 
fact  that  in  many  instances  individuals  of 
one  sex  are  in  general  better  fitted  than 
those  of  the  other  sex  for  a  given  occupa- 
tion or  business  is  one  of  such  common 
knowledge  and  observation  that  the  legis- 
lature may  properly  recognize  it  in  enact- 
ing regulations  therefor.  In  State  v.  Mull- 
er,  48  Or.  252,  85  Pac.  855,  11  A.  &  E.  Ann. 
Cas.  88,  120  Am.  St.  Rep.  805,  and  in  the 
note  thereto,  the  question  of  distinction  or 
classification  according  to  sex  is  very  fully 
considered,  and,  though  the  case  there 
treated  is  not  parallel  to  the  one  at  bar, 
the  principles  discussed  and  applied  are 
not  to  be  overlooked  in  disposing  of  this 
appeaL 

There  was  no  error  in  the  ruling  of  the 
trial  court,  and  it  is  affirmed* 
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RE6£CX?A  £.  GAIKET,  Respt, 

V. 

SARAH  M.  ANDERSON  et  al.,  Appts. 

(—  S.  C.  — ,  68  S.  E.  888.) 

Bower  —  oonTeyance  In  satisfaction  of 
mortgage  —  effect. 

1.  The  conveyance  by  a  man  and  wife  of 
his  land  in  satisfaction  of  a  mortgage  which 
31  L.R.A.(N.S.) 


thepr  had  executed  on  the  property,  in 
which  the  wife  had  renounced  her  dower, 
operates,  in  the  absence  of  express  intention 
to  the  contrary,  as  a  satisfaction  of  the 
mortgage,  and  causes  a  reverter  of  the  wife's 
dower  interest,  which  she  may  enforce  if  it 
is  not  released  in  the  deed. 

Eridence  —  burden  of  proof  —  convey- 
ance to  mortgagee  —  merger. 

2.  One  taking  a  conveyance  of  mortgaged 
property  in  satisfaction  of  the  mortgage 
debt  has  the  burden  of  showing  that  no  mer- 
ger of  the  mortgage  into  the. fee  was  in- 
tended. 

Mortgage  —  conveyance  in  satisfaction 
—  restoration  of  dower. 

3.  A  mortgage  in  which  the  wife  released 
her  dower  right  cannot,  after  it  has  been 
barred  by  the  statute  of  limitations,  avail  to 
prevent  an  enforcement  of  such  right  against 
the  propertv,  which  passed  into  the  pos- 
session of  tne  mortgagee  in  satisfaction  of 
the  mortgage  debt  without  forclosure. 

Deed  —  married  woman  —  renunciation 
of  dower. 

4.  The  joinder  by  a  married  woman  in  a 
deed  of  her  husband's  property  containing 
general  covenants  of  warranty  will  not  es- 
top her  from  asserting  her  dower  rights  in 
the  property,  where  tne  statute  prescribed 
the  metnod  of  renunciation  of  such  right 
after  her  examination  separate  and  apart 
from  her  husband. 

(September  13,  1930.) 

Note.  '^  Voluntary  conveyance  in  which 
dotoer  is  not  released  in  satisfaction 
of  a  mortgage  releasing  dower. 

As  to  the  wife's  right  during  the  hus- 
band's lifetime  to  redeem  from  a  mortgage, 
because  of  her  inchoate  right  of  dower,  see 
Mackenna  v.  Fidelity  Trust  Co.  3  I1.R.A. 
(N.S.)  1068,  and  note  appended  thereto; 
and  as  to  widow's  right  to  redeem  from 
mortgage,  because  of  her  dower  interest, 
see  Hays  v.  Cretin,  4  L.R.A.(N.S.)  1039, 
and  note  thereto. 

As  to  what  conduct  during  husband's  life- 
time will  estop  a  wife  from  asserting  dower 
rights  in  his  lands,  see  note  to  Hyatt  v. 
O'Connell,  3  L.R.A.(N.S.)  971.  Principals 
somewhat  analogous  to  those  governing 
Gainey  v.  ANDEB8ON  are  involved  in  a  note 
to  W.  F.  Taylor  Co.  v.  Sample,  28  L,R.A. 
(N.S.)  289,  wherein  the  question  of  the  ef- 
fect of  one  spouse  joining  in  the  execution  of 
the  other's  deed  or  mortgage,  to  convey  the 
former's  separate  property  included  in  the 
deed,  is  discussed. 

Cases  involving  the  question  of  the  wid- 
ow's right  to  dower  where  a  mortgage  in 
which  she  had  released  dower  was  paid  off  by 
one  deriving  title  from  the  mortgagor,  sub- 
ject to  the  mortgage,  have  been  excluded,  as 
have  cases  where  the  mortgage  was  satisfied 
by  the  assignee  in  insolvency  of  the  husband, 
or  by  his  personal  representative  after  bis 
death   in   administering  the  estate. 

No  ease  has  been  found  which  is  exactly 
on   all   fours   with   Gainey  v.    Anderson. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Darlington  County,  in  plaintiflTs  favor  in 
a  suit  to  recover  her  dower  interest  in  cer- 
tain land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burke,  Rivers,  A  £rckinana 
for  appellants. 

Messrs.  Mcljaachlin  A  Tatam  for  re- 
spondent. 

Hydrlck,  J.,  delivered  the  opinion  of  the 
court : 

In  1881  J.  W.  Gainey  and  his  wife,  the 
plaintiff  herein,  gave  McKinnon  and  McNair 
their  joint  and  several  bond,  conditioned  to 
pay  a  debt  which  Gainey  had  contracted. 
At  the  same  time  Gainey  gave  them  a 
mortgage  of  a  tract  of  land  owned  by  him, 
to  secure  the  debt,  and  his  wife  duly  re- 
nounced her  dower  thereon.  This  bond  and 
mortgage  were  assigned  to  Carrigan  and 
Silcox.  In  1894,  the  debt  being  still  unpaid, 
Gainey  and  wife,  by  their  joint  deed,  con- 
taining the  usual  covenant  of  general  war- 
ranty, conveyed  the  land  to  Carrigan  and 
Silcox  in  satisfaction  of  the  mortgage, 
though  the  consideration  expressed  in  the 
deed  is  $450, — the  amount  then  due  on  the 
mortgage.  On  this  deed  Mrs.  Gainey  did 
not  renounce  dower.  In  1895  Carrigan  con- 
veyed his  interest  to  Silcox,  from  whom  the 
defendants  derive  title  by  descent.  Gainey 
died,  and  in  January,  1908,  this  action  was 
brought  by  Mrs..  Gainey  to  recover  her 
dower  in  the  land.  The  decree  below  was 
for  the  plaintiff. 

The  appellants  contend  that  because  the 
deed  was  taken  in  satisfaction  of  the  mort- 


gage,— somewhat  in  the  nature  of  a  Tolun- 
tary  foreclosure  by  act  of  the  parties, — 
and  as  dower  had  been  renounced  on  the 
mortgage,  it  should  be  made  to  inure  to  the 
benefit  of  the  grantees  in  the  deed,  and 
cure  the  failure  of  Mrs.  Gainey  to  renoujure 
dower  on  the  deed,  just  as  if  the  mortgage 
had  been  foreclosed  in  court.  The  argu- 
ment is  that  the  parties  ought  to  be  al- 
lowed to  do  for  themselves  voluntarily,  and 
without  expense,  and  with  the  same  result, 
what  the  court  would  have  compelled  at 
great  expense.  When  the  wife  of  a  mort- 
gagor renounces  her  dower  on  his  mortgage 
by  her  own  act,  she  places  herself  in 
privity  of  estate  with  him;  and  when  the 
mortgage  is  foreclosed,  the  court  acts  upon, 
and  conveys  the  legal  title  by  virtue  of, 
the  complete  lien  of  the  mortgage, — the 
contract  made  by  the  parties, — and  the  pur- 
chaser at  a  sale  under  judgment  of  fore- 
closure of  such  a  mortgage  takes  the  l?jal 
title  and  the  dower.  Miller  v.  Farmer*' 
Bank,  49  S.  C.  427,  61  Am.  St.  Rep.  821, 
27  S.  E.  514.  But  when  the  parties  deal 
with  the  situation  themselves  by  a  new 
contract,  the  court  can  give  to  their  con- 
tract no  greater  force  or  effect  than  its 
terms  import  under  the  rules  of  law.  A 
release  of  dower  on  an  instrument — whether 
a  lease,  mortgage,  or  deed  of  conveyance — 
attends  upon  and  is  incident  to  the  prin- 
cipal conveyance,  and  endures  with  it,  and 
no  longer.  If  the  principal  conveyance 
never  takes  effect,  or  if  it  is  satisfied  or 
extinguished  by  act  of  the  parties  or  by 
operation  of  law,  the  dower  reverts,  eo 
inatanti,  to  the  wife.  Rickard  v.  Talbird. 
Rice,   Eq.   158.     The  general   rule   is   that 


However,  in  Duval  v.  Febiger,  1  Cin.  Sup. 
Ct.  Rep.  268,  where  the  owner  of  real  es- 
tate mortgaged  it,  and  his  wife  joined  re- 
leasing her  dower»  and  the  mortgagee  sub- 
sequently assigned  the  mortgage  to  a  third 
person  to  whom  the  mortgagor  afterwards 
deeded  the  equity  of  redemption,  in  which 
deed  the  wife  did  not  join,  the  court,  in 
holding  that,  as  after  the  execution  of  the 
mortgage  the  mortgagor  had  but  an  equity 
of  redemption,  the  conveyance  thereof  to 
the  holder  of  the  mortgage  merged  the  debt 
in  the  higher  title,  and  jdid  not  revive  a 
right  of  dower  in  the  mortgagor's  wife, 
said:  ''The  question  is  whether  she  has 
dower  after  the  subsequent  conveyance  of 
the  equity  of  redemption  by  her  husband  to 
the  holder  of  the  mortgage.  It  is  said  a.s;ain 
that,  by  the  terms  of  the  assignment  from 
Coit  [the  mortgagee]  to  Smith,  the  mort- 
gage debt  was  'paid,'  and  that  therefore  the 
plaintiff  can  have  dower.  If  that  assignment 
nad  been  to  a  third  person,  a  stranger  to 
the  title,  we  do  not  think  the  word  'paid' 
would  be  construed  to  mean  satisfaction,  but 
rather  as  a  term  which,  taken  together  with 
the  whole  assignment,  expressed  the  con- 
sideration of  the  transfer,  and  not  the  ex- 
51  L.R.A.(N.S.) 


tinguishment  of  the  debt.  We  see  no 
son  why,  even  in  this  view,  we  should  hold 
differently  in  this  case'  if  there  were  noth- 
ing more.  But  the  holder  of  the  mortgage 
was  tlie  grantee  in  the  deed  form  the  mort- 
gagor. Although  the  mortgage  debt  became 
thereby  merged  in  the  higher  title,  we  do 
not  see  that,  at  the  same  time,  the  right  of 
dower  revived;  for  Coit,  the  mortgagee,  be- 
came thereby  a  purchaser  of  the  right  of 
dower  and  owned  it,  if  it  were  necessary  to 
extinguish  the  debt,  and  Smith  succeeded 
to  all  his  right  by  the  assignment.  The 
husband  of  the  plaintiff  had,  after  the 
mortgage,  no  legal  estate  as  against  the 
mortgagee.  He  had  but  an  equity  of  re- 
demption, which  he  conveyed  to  Smith. 
whose  title  then  became  complete.  This 
he  had  a  right  to  do,  for  sufficient  considera- 
tion, by  his  own  deed,  and  thereby  defeat 
the  plaintiff  of  dower.  If  Smith  had  be- 
come the  purchaser  under  proceedings  in 
foreclosure  of  tliis  mortgage,  the  plaintiff 
would  not  have  had  no  dower,  and  the  ef- 
fect is  precisely  the  same.  Smith  having 
purchased  the  equity  of  redemption  at  priv- 
ate sale.  Duval,  the  plaintiff's  husbnnd.  did 
not  die  seised  or  possessed  of  an  equity  evea 
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when  two  estates  or  interests  in  the  liame 
property  unite  in  the  same  person,  in  the 
same  capacity,  the  lesser  is  merged  in  the 
greater,  unless  a  contrary  intention  ap- 
pears; for  the  intention,  express  or  pre- 
sumed, of  the  person  whose  interests  are  so 
affected,  determines  whether  merger  takes 
place  or  not.  In  McCreary  y.  Coggeshall, 
74  S.  C.  42-55,  7  L.RJl.(N.S.)  433,  53  S. 
E.  97S,  982,  7  A.  &.  E.  Ann.  Gas.  693,  Mr. 
Justice  Woods,  speaking  for  the  court,  after 
an  able  and  elaborate  review  of  the  au- 
thorities in  this  state  and  in  other  juris- 
dictions, reaches  the  conclusion  that  "merger 
will  not  take  place,  if  opposed  to  the  inten- 
tion of  the  parties  affirmatively  proved  or 
to  be  implied  from  the  fact  that  merger 
would  be  opposed  to  the  interest  of  the 
person  in  whom  the  different  estates  or 
interests  became  united."  Under  this  rule, 
the  question  arises  whether  the  preponder- 
ance of  the  evidence  showed  an  intention  to 
keep  the  mortgage  open,  or,  in  the  absence 
of  evidence  of  such  intention,  whether  it 
will  be  presumed  from  the  circumstances; 
it  being  to  the  interest  of  the  mortgagees 
to  preserve  the  lien  of  their  mortgage  to 
protect  the  legal  title  against  the  plaintiff's 
claim  of  dower.  Upon  this  question,  the 
burden  was  upon  appellants;  for,  when  the 
circumstances  under  which  merger  ordinari- 
ly takes  place  are  shown,  the  burden  rests 
upon  him  who  alleges  that  there  was  no 
merger  to  prove  a  contrary  intention,  or  to 
prove  facts  and  circumstances  from  which 
such  an  intention  will  be  presumed. 

The  only  direct  evidence  upon  that  point 
is  that  of  Mrs.  Gainey,  whose  testimony  is 
uncontradicted.    She  testified  that  the  deed 


was  executed  in  satisfaction  of  the  mort- 
gage, and  that  the  amount  then  due  on  the 
mortgage  was  $450.  The  fact  that  the  con- 
sideration expressed  in  the  deed  is  $450, 
the  amount  then  due  on  the  mortgage, 
tends  to  corroborate  her  testimony  upon 
this  point.  It  does  not  even  appear  that 
the  bond  and  mortgage  were  retained  by 
the  mortgagees.  They  were  put  in  evi- 
dence, but  the  record  fails  to  show  by  whom 
they  were  introduced,  or  from  whose  posses- 
sion they  came.  The  fact  that  Mrs.  Gainey 
was  asked  to  sign  the  deed  with  her  hus- 
band tends  to  support  the  theory  of  mer- 
ger, because  it  tends  to  show  tliat  the 
mortgagees  thought  that  her  signature  to 
the  deed  was  sufficient  to  convey  all  her 
interest  in  the  land,  including  her  inchoate 
right  of  dower.  If  they  so  thought,  there 
would  have  been  no  reason  to  want  to  keep 
the  mortgage  alive.  If  she  had  regularly 
renounced  her  dower  on  the  deed,  no  rea- 
son could  have  been  assigned  for  an  inten- 
tion on  the  part  of  the  mortgagees  to  keep 
the  mortgage  open.  Moreover,  it  does  not 
appear  that  Carrigan's  interest  in  the  land 
was  oonveyed  subject  to  the  mortgage,  or 
that  the  conveyance  was  accompanied  by 
an  assignment  of  his  interest  in  the  mort- 
gage, either  of  which  would  have  been  some 
evidence  of  intention  to  keep  the  mortgage 
alive,  and  the  absence  of  which,  of  course, 
tends  to  prove  the  contrary.  As  there  is 
no  direct  or  circumstantial  evidence  of  such 
intention,  the  only  thing  upon  which  a  find- 
ing of  its  existence  can  be  predicated  is  the 
presumption  which  arises  from  the  fact  that 
it  would  have  been  to  the  interest  of  the 
mortgagees,    which    is    overthrown   by    the 


in  the  premises,  and  there  was  therefore  no 
estate  of  which  she  can  be  endowed." 

And  upon  a  similar  state  of  facts  a  like 
conclusion  was  reached  in  Thompson  v. 
Thompson,  37  N.  S.  242,  tlie  decision,  how- 
ever, being  upon  the  ground  that  the  mort- 
gage had  not  been  extinguished  by  a 
mergrer  in  the  fee,  as  the  intention  of  the 
parties  was  found  to  be  to  keep  the  securi- 
ty alive. 

A  decision  apropos  to  the  contention  that 
a  formal  foreclosure  in  court  is  unnecessary, 
which  is  raised  in  Gainey  v.  Anderson,  is 
announced  in  Roan  v.  Holmes,  32  Fla.  295, 
21  L.R.A.  180,  13  So.  339  (a  case  not  strict- 
ly within  the  scone  of  this  note,  as  the  mort- 
gagee there  purcnased  the  husband's  equity 
of  redemption  at  a  forced  sale,  to  satisfy  a 
judgment  against  him),  where,  in  holding 
that  the  mortgage  merged  as  to  the  husband, 
but  not  as  to  the  wife,  who  had  released  lier 
dower  therein,  and  that  she  could  only  be  de- 
vested of  her  right  to  dower  by  sale  under 
decree  of  foreclosure,  the  court  said  that 
her  "right  of  dower  was  not  absolutely  re- 
leased or  conveyed  in  consequence  of  her 
joining  in  the  mortga;?^,  hut  was  condition- 
ally released  only,  and  when  her  right  rip- 
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ened  from  an  inchoate  to  an  absolute  one, 
on  the  death  of  her  husband,  she  then  be- 
came clothed  with  the  right  to  the  posses- 
sion and  enjoyment  of  the  corpus  of  her 
interest  and  could  not  be  devested  of  it  by 
the  mortgagee  or  anyone  else  by  virtue  of 
any  mortgage  that  she  had  executed  upon 
such  interest,  except  by  a  sale  thereof  under 
decree  of  foreclosure.  The  right  of  the  wife 
to  dower  is  a  legal  right,  and  the  title  there- 
to, when  complete  on  the  husband's  death, 
is  a  legal  title;  and  when  the  right  in  its 
inchoate  state  during  the  life  of  the  hus- 
band is  mortgaged  by  the  wife,  it  can,  under 
this  statute  [Fla.  Rev.  Stat.  §  1892,  provid- 
ing 'that  a  mortgage  is,  and  shall  be  held 
in  our  courts,  a  specific  lien  on  property 
therein  for  a  specific  object,  and  in  point  of 
fact  as  well  as  law,  the  mortgagee  is  incapa- 
ble of  acquiring  possession  until  after  a  de- 
cree of  foreclosure,  and  then  only  by  bidding 
and  outbidding  all  competitors  in  the  mar- 
ket*], be  devested,  by  means  of-  such  mort- 
gage, only  in  the  same  way  that  the  absolute 
fee  of  the  husband  could  be  devested 
thereby,  tnar.,  by  sale  under  decree  of  fore- 
closure thereof."  G.  J.  C. 
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facts  and  circumstances  above  mentioned. 
There  is  another  reason  why  the  mortgage 
cannot  avail  appellants.  More  than  twenty 
years  had  elapsed  after  the  date  of  the 
mortgage  before  this  action  was  brought. 
The  mortgage  was  therefore  presumed  paid, 
and  it  was  barred  by  the  statute  of  limita- 
tions. Civil  Code  1002,  §  2449;  Jennings 
V.  Peay,  61  S.  0.  327,  28  S.  E.  949. 

The  next  contention  of  the  appellants  is 
that  plaintiff  is  estopped  by  the  covenant 
of  general  warranty  contained  in  the  deed, 
for   the   execution   of   which   there  was   a 
valuable   consideration   moving   to   her,   to 
wit,  the  satisfaction  of  the  bond  which  she 
had  signed  with  her  husband.    As  the  deed 
was  executed  prior  to  the  Constitution  of 
1895,  the  question  must  be  determined  by 
the  powers  conferred  on  married  women  by 
the  Constitution  of  1868,  and  the  laws  en- 
acted  thereunder;    and   no   opinion   is   ex- 
pressed as  to  the  effect  to  such  a  covenant 
by  a  married  woman  since  the  adoption  of 
the  Constitution  of  1895.     In  Townsend  v. 
Brown,  16  S.  C.  91,  it  was  held  that  a  mar- 
ried woman  who  executed  with  her  husband 
in  1872  a  quitclaim  deed  to  a  tract  of  land, 
"in  token  of  her  renunciation  and  release 
of  all  right  of  dower  in  the  premises,"  was 
not  thereby  barred  of  her  dower;  that  the 
provisions  of  the  Constitution  of  1868  (art. 
14,   §   8)    that  the   property  of  a   married 
woman  should  not  be  subject  to  her  hus- 
band's  debts,   but   should   be   held   as   her 
separate  property,  and  might  be  bequeathed, 
devised,  or  alienated  by  her  the  same  as 
if  she  were  unmarried,  did  not  apply  to 
the  wife's  inchoate  right  of  dower,  that  not 
being  the  kind  of  property  referred  to  in 
the  Constitution  and  act  of  1870;  that,  if 
she  had  been  made  8ui  juris  in  all  respects 
by  the  Constitution,  the  legislature  might 
nevertheless  have  required  her  privy  exam- 
ination as  evidence  of  her  signature  to  a 
deed;  that  the  act  of  1795,  providing  the 
manner  in  which  a  married  woman  shall  re- 
nounce her  dower,  and  the  act  of  1870,  giv- 
ing her  unlimited  power  to  contract,  having 
both   been  re-enacted   in  the  general  stat- 
utes, must  be  construed  together  so  as  to 
make  both  effectual,  and,  therefore,  that  a 
privy  examination  of  the  wife,  as  required 
by  the  act  of  1795,  is  a  condition  precedent 
to  an  effectual  renunciation  of  her  dower. 
The  principles  upon   which  that   case  was 
decided  are  conclusive  of  this  question.    And 
the  matter  would  require  no  further  con- 
sideration, but  for  the  fact  that  by  some 
later   decisions   of   the   court  an  exception 
seems  to  have  been  ingrafted  upon  the  prin- 
ciples  decided   in   that  case,   and  the  con- 
tention of  appellants  that  the  facts  of  this 
case  bring  it  within  the  exception. 

In  Shelton  y.  Shelton,  20  S.  0.  560,  the 
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husband  and  wife  had  entered  into  an  agree- 
ment with  the  view  of  separation.  The 
husband  conveyed  certain  property  to  the 
wife,  which  she  agreed  to  accept  ''in  liea 
and  in  consideration  of  all  claims  or  de- 
mands upon  the  said  Marshall  Shelton  (the 
husband)  or  his  estate,  and  hereby  relin- 
quish all  further  claims  upon  him  for  sup- 
port or  otherwise."  It  was  intimated. 
though  not  decided,  that  a  wife  might, 
since  the  Constitution  of  1868  and  the  lavs 
passed  thereunder,  giving  a  married  woman 
the  right  to  contract  as  if  she  were  a 
feme  sole,  so  covenant  not  to  claim  dower, 
as  to  make  it  binding  upon  her  by  way 
of  estoppel;  but  to  do  so,  the  covenant 
"should  be  entirely  free  from  doubts  dear, 
positive,  and  express  in  its  terms/'  But 
it  was  held  that,  as  the  covenant  in  qaes- 
tion  did  not  in  express  terms  exclude  her 
right  to  dower,  she  was  not  barred. 

In  Smith  v.  Oglesby,  33  S.  C.  194,  11  & 
E.  687,  the  agreement  on  the  part  of  Mn. 
Smith,  made  during  coverture,  was  express 
in  its  terms  to  release  all  her  right  and 
title  to  dower  in  said  land,  and  was  based 
upon  a  valuable  consideration,  to  'Wtt,  $575, 
which  was  paid  to  her  daughter,  according 
to  the  agreement.  Held  that  as  her  power 
to  contract  was  without  limit,  except  such 
as  applied  to  all  other  persons,  and  as  sac 
was  in  contemplation  of  law,  so  far  as  tfae 
power  of  contracting  was  concerned,  a  femi 
solCf  in  the  absence  of  an  offer  to  return  the 
money,  she  was  estopped. 

In  McKenzie  v.  Sifford,  48  8.  C  458,  H 
S.  £.  706,  the  wife  had  covenanted  with 
her  husband,  from  whom  she  was  separated, 
"to  renounce  and  release  unto  my  said  hus- 
band, his  heirs  and  assigns,  all  my  rig:ht  or 
claim  of  dower  to  and  in  any  and  all  land^ 
now  or  hereafter  owned  by  him."  After 
the  death  of  the  husband,  she  brought  salt 
to  set  aside  the  covenant  on  the  ground 
that  it  was  without  consideration.  Held 
that  it  was  upon  the  consideration  of  $1,000 
paid  to  her,  and  that,  unless  she  refunded 
the  consideration,  she  was  not  entitled  to 
have  the  covenant  set  aside.  In  the  same 
case,  on  a  subsequent  appeal  (52  S.  C.  104, 
29  S.  E.  388),  it  was  held  that  the  question 
of  her  liability  to  refund  the  consideration 
before  she  could  have  the  covenant  an- 
nulled  (the  circuit  judge  had  held  that  she 
was  not  liable  to  refund  it)  was  rea  fudioaim 
under  the  judgment  on  the  first  appeal. 
The  first  proposition  presented  by  the  ap- 
pellants in  that  case  is  thus  stated  by  'Mr. 
Justice  Pope,  who  delivered  the  opinion: 
"That  the  plaintiff  could,  and  did  in  1891. 
make  a  valid  and  binding  contract  to  re- 
lease her  right  of  dower  set  forth  in  the 
covenant."  In  disposing  of  that  proposi- 
tion  he   said:      '^nder   the   act  of   ITSS^ 
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^rhich  is  still  retained  on  our  statute  books, 
«  wife  was  compelled  to  renounce  dower 
before  a  particular  set  of  officers  in  a  speci- 
fied form,  in  order  to  debar  herself  of 
dower.  All  these  matters  are  now  settled 
in  this  state  by  the  case  of  Townsend  v. 
Brown,  16  S.  C.  95-99."  Chief  Justice  Mc- 
Iver  concurred  in  the  result,  and  Mr.  Jus- 
tice Gary  dissented  as  to  the  holding  that 
she  was  bound  to  refund  the  consideration 
ms  a  condition  of  having  the  covenant  an- 
nulled^ and  concurred  in  the  result  on  the 
other  propositions.  But,  two  of  the  justices 
having  concurred  in  affirming  the  decision 
of  the  circuit  court  on  the  proposition 
stated,  the  decision  upon  that  point  is  the 
established  law.  Florence  v.  Berry,  62  S. 
C.  4€9,  40  6.  E.  871. 

It  is  unnecessary  in  this  case  to  decide 
whether  the  dictum  in  Shelton  v.  Shelton 
and  the  decision  in  Smith  v.  Oglesby  are 
to  be  any  longer  adhered  to,  if,  indeed, 
they  have  not,  by  necessary  implication, 
already  been  overruled  by  the  decision  of 
McKenzie  v.  Sifford,  supra.  At  any  rate, 
the  principle  announced  in  those  cases 
chould  be  extended  no  further;  for  the  prac- 
tical effect  of  holding  that  a  married  woman 
may  during  coverture  estop  herself  by  cove- 
nant from  claiming  dower  in  the  lands  of 
her  husband  would  be  to  annul  the  statute 
which  requires  that  her  dower  shall  be 
renounced  in  a  specified  manner,  after  her 
examination  separate  and  apart  from  her 
husband  before  certain  officers  designated. 

In  Moon  v.  Bruce,  63  S.  0.  128,  40  S.  E. 
1031,  the  court  said:     "If  it  be  true,  under 
the   authority  of  the  cases  of  ^Shelton  v. 
Shelton,  20  S.  C.  566.  and  Smith  v.  Oglesby, 
33  S.  C.  197,  11  S.  E.  687,  that  a  married 
woman,  without  the  private  examination  and 
the  formalities  required  by  the  statute  in 
relation  to  the  renunciation  of  dower,  could, 
upon  valuable  consideration,  execute  such  a 
contract  as  would  estop  her  from  claiming 
dower,  it  is  also  true  that  under  the  same 
authorities   that,  to  have   such   effect,   the 
contract  'should  be  entirelv  free  from  doubt, 
clear,  positive,  and  express  in  terms.'"     It 
was   held   that   the   covenant   relied   on   in 
that  case  did  not  clearly  express  an  inten- 
tion to  release  dower,  and  in  concluding  the 
opinion  the  cpurt  said:      "Having  reached 
the  conclusion  that  the  intention  to  cove- 
nant to  release  dower  is  not  clearly  mani- 
fest from  the  terms  of  the  instrument,  it 
becomes    unnecessary   to   consider    whether 
the   plaintiff  had   power   to   make   such   a 
contract  to  release  dower  as  would   estop 
her,  except  by  compliance  with  the  statute 
which    prescribes   the    mode   by   which    the 
favored  right  of  dower  shall  be  renounced 
But  see  Townsend  v.  Brown.  Id  S.  C.  91 ; 
McKenzie  v.  SifTord,  52  S.  C.  108,  29  S.  E.  I 
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388,  and  also  Brown  v.  Pechman,  53  S.  C. 
2,  30  S.  £.  586,  which  last- mentioned  case 
is  in  reference  to  the  renunciation  of  in- 
heritance of  a  married  woman."  From  what 
was  said  in  Shelton  v.  Shelton  and  Moon 
V.  Bruce,  it'- is  clear  that  the  general  war- 
ranty contained  in  the  deed  which  plaintiff 
signed  is  not  such  a  covenant  as  would 
estop  her  from  claiming  dower.  True,  the 
general  warranty  is  held,  by  implication, 
to  warrant  against  the  claim  of  dower,  for 
it  warrants  against  all  encumbrances;  but 
it  is  certainly  not  "express  in  its  terms" 
against  such  a  claim. 

The  other  points  presented  are  involved  in 
the  foregoing  considerations,  in  which  we 
have  assumed  that  the  execution  of  the 
deed  was  voluntary,  and  that  it  was  for 
valuable  consideration. 

Judgment  affirmed. 

Gary,  A.  J.,  concurs  in  the  result. 


VIRGINIA  SUPREMB  COURT  OF 
APPBAIjS. 

SOUTHEBN  BELL  TELEPHONE  &  TELE- 
aHAPH  COMPANY,  Plff.  in  Err., 

V. 

TOWN  OP  HARRISONBURG. 

(—  Va.  — ,   69   S.   E.   348.) 

Tax  —  foreign  telephone  company  — 
domestic  connections. 

A  municipal  corporation  has  no  power  to 
tax  a  telephone  company  which  has  no 
franchise  or  property  within  its  limits,  but 
merely  makes  connections  outside  its  lim- 
its with  a  local  company,  for  lonsj-distance 
service  with  the  inhabitants  of  the  munici* 
pality. 

(November  17,  1910.) 

[^RROR  to  the  Circuit  Court  for  Rocking. 
J  ham  County  to  review  a  judgment  af- 
firming a  judgment  of  the  mayor  of  Har- 
risonburg imposing  a  tine  upon  the  peti- 
tioner for  doing  business  without  a  license. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  IE,  W.  Palmer,  Bratns  J. 
Clay,  R.  S.  Ker,  and  Tlmberlake  A  Nel- 
son for  plaintiff  in  error. 

Mr.  H.  W.  Bertram  for  defendant  in  er- 
ror. 

Keith,  P.,  delivered  the  opinion  of  the 
court : 

The  town  of  Harrisonburg  passed  an 
ordinance  which  declares: 

Note.  —  The  above  case  appears  to  be  one 
of  first  impression  as  to  the  right  to  tax  a 
telegraph  or  telephone  company  which  has 
no  property  or  franchise  within  taxing 
district,  but  which  connects  with  a  local 
company.  This  question  is  different  from 
that  of  the  right  to  tax  a  telegraph  or 
telephone  company  having  an  ofiSce  in  the 
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Section  1:  "There  shall  be  an  annual  li- 
cense tax  assessed  against  and  paid  by  all 
persons,  firms,  or  corporations,  engaged  in 
the  different  occupations,  professions,  or 
business  enumerated  below.  The  said  an- 
nual license  tax  shall  be  assessed  and  col- 
lected at  the  following  rates,  until  changed 
by  the  council." 

Section  44:  "Telephone  companies,  for 
the  privilege  of  carrying  on  a  telephone 
business  between  this  and  other  points  in 
the  state  of  Virginia,  each  company,  $50." 

The  plaintiff  in  error  refused  to  pay  this 
tax,  and  a  fine  was  imposed  upon  it  by  the 
mayor  for  doing  business  without  a  license. 
The  telephone  company  appealed  to  the  cir- 
cuit court  of  Rockingham  county,  which  af- 
firmed the  judgment  of  the  mayor;  and  the 
case  is  before  us  upon  a  writ  of  error. 

It  appears  that  the  town  of  Harrison- 
burg duly  assessed  the  plaintiff  in  error 
with  a  license  tax  for  the  year  commencing 
May  1,  1909;  that  this  tax  has  not 
been  paid  by  the  plaintiff  in  error;  that  the 
plaintiff  in  error  owns  no  wires,  poles,  or 
other  property  of  any  sort  or  description 
within  the  limits  of  the  town  of  Harrison- 
burg; that  long-distance  telephone  booths 
are  maintained  at  different  places  in  the 
town  for  the  use  of  long-distance  service; 
that  these  booths  are  the  property  of  the 
Harrisonburg  Mutual  Telephone  Company, 
which  maintains  and  operates  them  in  exe- 
cution of  a  contract  between  that  company 
and  the  Southern  Bell  Company;  that  no 
franchise  was  ever  granted  by  the  town  of 
Harrisonburg  to  the  Southern  Bell  Com- 
pany; that  the  Southern  Bell  Company 
does  not  own  any  telephone  booth,  exchange, 
or  apparatus  within  the  limits  of  the  town, 
and  all  messages  to  or  from  the  town  or 
through  the  town,"  passing  up  to  or  from 
the  limits  of  the  town  over  the  line  of  the 
Southern  Bell  Company,  have  been  carried 
within  the  limits  of  the  town  exclusively 
by  the  wires  of  the  Harrisonburg  Mutual 
Telephone  Company;  that  the  Harrison- 
burg Mutual  Telephone  Company  is  a  local 
company,  which  possesses  a  franchise  from 
the  council  of  the  town  of  Harrisonburg, 
granted  pursuant  to  the  provisions  of  law 
in   accordance  with   the  charter   and  ordi- 


nances of  the  town,  and  under  its  franehbe 
is  authorized  to  occupy  the  streets  and  al- 
leys of  the  town  with  its  poles,  wires,  con- 
duits, and  other  instrumentalities,  and  to 
do  a  telephone  business  within  the  town: 
and  that  it  is  the  only  franchise  poeaesaed 
by  any  person,  firm,  or  corporation  to  d^-* 
a  similar  business  within  said  towxi.  It 
further  appears  that  the  Harrisonburg  Mu- 
tual Telephone  Company  pays  a  franchise 
tax  and  a  tax  upon  all  of  its  property  situ- 
ated within  the  limits  of  the  town  of  Har- 
risonburg. 

On  June  2,  1008,  the  Southern  Bell  Tele- 
phone Company  eiitered  into  a  contract 
with  the  Harrisonburg  Mutual  Telephoae 
Company,  under  which  the  Harrisonbar; 
Mutual  Telephone  Company  was  given  the 
right  to  connect  its  lines  with  the  lines  of 
the  Bell  Company,  at  a  point  outside  the 
corporate  limits  of  the  town  of  Harrison- 
burg, for  the  purpose  of  affording  its  sub- 
scribers within  the  town  and  in  the  terri- 
tory contiguous  thereto  long-distance  tele- 
plione  service.  This  contract  provided  that 
the  Harrisonburg  Mutual  Telephone  Codi- 
pany  should  pay  to  the  Southern  Bell  Tele- 
phone Company  its  regular  tolls  for  all 
communications  transmitted  over  its  line^. 
less  a  discount  of  15  per  cent,  which  dis- 
count should  not  exceed,  however,  10  cants 
on  any  one  message;  that  the  Harrison- 
burg Mutual  Telephone  Company  should  ob- 
serve and  require  its  customers  to  obsenr 
such  regulations  as  the  Southern  Bell  Com- 
pany should  from  time  to  time  make  for 
the  use  of  its  lines;  and  that  the  Harrison- 
burg Mutual  Telephone  Company  should 
keep  proper  accounts  of  the  messages  trass- 
mi  tted,  and  should  render  statements  and 
make  monthly  remittances  to  petitioner  not 
later  than  the  tenth  day  of  each  month.  It 
appears  that  since  the  execution  of  this  con- 
tract, and  in  accordance  with  its  provisions. 
the  Harrisonburg  Mutual  Telephone  Com- 
pany has  been  transmitting  long-distance 
telephone  messages  for  its  patrons  and  snb- 
scribers  to  and  from  the  town  of  HarrisoD- 
burg,  said  messages  being  carried  within 
the  town  of  Harrisonburg  and  for  some  dis- 
tance outside  of  the  town  over  the  wires  of 
the  Harrisonburg  Mutual   Telephone  Corn- 


taxing  district,  or  to  tax  its  business  be- 
tween points  within  the  taxing  district  and 
points  without;  which  question  was  an- 
swered in  the  affirmative  in  Western  U. 
Teleg.  Co.  v.  Fremont,  39  Neb.  692,  26 
L.R.A.  698,  5  Inters.  Com.  Rep.  46,  58 
N.  W.  415;  Western  U.  Teleg.  Co.  v.  Rich- 
mond, 26  Gratt.  1,  and  other  cases.  The 
decision  in  Sottthebn  Bell  Telefh.  & 
Teleq.  Co.  v.  Habbisonbubg  is  in  accordance 
with  the  general  rule  that,  unless  specially 
provided  by  statute,  a  taxing  district  can- 
not tax  for  revenue  a  business  carried  on 
31  L.R.A.(N.S.) 


wholly  outside  its  limits.     27  Am.  h  Bog. 
Enc.  Law,  p.  785. 

As  to  power  of  states  to  control  or  im- 
pose buraens  upon  interstate  telegraph  or 
telephone  companies,  see  note  to  Postal 
Teleg.  Cable  Co.  v.  Baltimore,  24  L.R.A.  161. 
As  to  taxation  of  franchises  of  telegraph 
companies  in  the  United  States,  see  note  to 
Louisville  Tobacco  Warehouse  Co.  v.  Com. 
57  L.R.A.  36.  As  to  validity  of  license  fee 
exacted  of  telegraph  and  telephone  com- 
panies, as  affected  by  the  amount, 
to  27  L.R.A.(N.S.)  627. 
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pany,  and  then  over  the  wires  of  the  South- 
em  Bell  Company;  that  the  Southern  Bell 
Company  has  no  franchise  in  the  town  of 
Harrisonburg,  and,  as  before  stated,  owns 
no  wires,  poles,  or  other  property  of  any 
description  within  the  limits  of  said  town. 

The  Southern  Bell  Company  maintains 
that  the  judgment  against  it  is  erroneous 
(1)  "because  petitioner,  in  doing  the  busi- 
ness of  transmitting  messages  between  dif- 
ferent states,  is  an  agency  of  interstate  com- 
merce, and  is  therefore  free  from  the  con- 
trol of  state  regulations,  except  such  as 
are  strictly  of  a  police  character;"  (2) 
''because  the  town  of  Harrisonburg  has  no 
authority  under  its  charter  or  any  state 
statute,  to  impose  a  license  tax  upon  a  tele- 
phone company,  for  the  privilege  of  doing 
business  from  said  town  to  other  points 
in  the  state;"  and  (3)  "because  petitioner 
is  not,  and  never  has  been,  engaged  in  doing 
business  within  the  town  of  Harrisonburg, 
and  is  not^  therefore,  amenable  to  the  im- 
position of  a  license  tax,  even  if  its  busi- 
ness were  merely  intrastate  commerce." 

We  see  no  occasion  to  discuss  the  first 
and  second  propositions.  The  third  ground 
of  error  is,  we  think,  borne  out  by  the  rec- 
ord, and  is  conclusive  of  this  controversy. 
The  Southern  Bell  Company  has  no  fran- 
chise from  the  town  of  Harrisonburg.  It 
owns  no  property  of  any  description  with- 
in the  limits  of  the  town.  It  does  no  busi- 
ness within  the  town,  directly  or  indirectly, 
through  the  agency  of  others.  It  makes 
telephonie  connection  outside  of  the  limits 
of  the  town  with  the  Harrisonburg  Mutual 
Telephone  Company,  a  wholly  separate  and 
independent  corporation,  which  pays  taxes 
on  all  of  its  property  within  the  town  of 
Harrisonburg,  and  has  a  license  from  the 
town  to  do  a  telephone  business,  and  is  the 
sole  licensee  of  the  town  for  that  purpose. 

We  are  of  opinion  that  the  town  of  Har- 
risonburg had  no  authority  to  require  a  li- 
cense of  the  Southern  Bell  Telephone  Com- 
pany, and  that  the  judgment  imposing  a 
fine  for  doing  business  without  such  license 
is  erroneous,  and  must  be  reversed. 

Reversed. 


WASHINGTON    SUPREME    COURT. 

STATE     OF     WASHINGTON    EX     REL. 
THOMAS  B.  MacMAHON,  Respt, 

V. 

INDEPENDENT  TELEPHONE   COMPA- 
NY, Appt. 

(59  Wash.  156,  109  Pac.  366.) 

Telephone  —  fixed     charges  —  penalty 
for  delayed  payment. 

The  establishment  in  the  franchise  of  a 
31  L.R.A.(N.S.) 


telephone  company  of  a  maximum  monthly 
rental  to  be  ctiarged  by  it  for  service  doe» 
not  prevent  its  requiring  the  rentals  to 
be  paid  in  advance,  and  making  an  ad- 
ditional charge  in  case  they  are  not  paid 
before  a  certain  specified  day  each  month. 

(Fullerton,  J.,  dissents.) 

(June  23,  1910.) 

APPEAL  by  respondent  from  a  judgment 
of  the  Superior  Court  for  King  County 
granting  a  writ  of  mandamus  requiring  it 
to  move  relator's  telephone.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  D.  Emery  for  appellant. 
Mr.  Thomaa  B.  MacMahon  in  propria 
persorm, 

Mr.  Winter  S.  Martin  for  respondent. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  operates  its  telephone  system 
in  Seattle  under  a  franchise  establishing 
rates  for  the  different  lines,  and  fixing  the 
rate  to  be  charged  for  a  telephone  on  a 
one-party  residence  line  at  the  sum  of  $2.50, 
and  which  concludes  as  follows:  "The  fore- 
going rates  shall  be  the  maximiun  rates 
to  be  charged  and  received  for  such  tele- 
phones." Appellant  also  operates  in  what 
was  formerly  West  Seattle,  under  a  fran- 
chise establishing  the  rates  to  be  charged 
under   such   franchise,   and   containing   the 

Note.  —  Right  of  ptiblie  service  corpora- 
tion  to  exact  charge  in  addition  to 
maximum  rental  fixed  hy  public  for 
delay  in  paym.ent. 

i 

The  question  as  to  the  right  of  a  public 
service  corporation  to  exact  a  charge  in 
addition  to  the  maximum  rental  fixed  by 
the  public,  for  delay  in-  payment,  appears 
to  have  been  raised  for  the  first  time  in 
State  ex  bel.  MacMauon  v.  Independent 
Telei'u.  Co.  The  practice,  however,  of 
making  a  charge  in  addition  to  the  regular 
rates,  for  delay  in  payment,  seems  to  be 
quite  eeneral,  and  such  charges  have  been 
generally  upheld  where  they  were  reason- 
able. While  no  attempt  has  been  made  to 
exhaust  the  authorities  on  this  phase  of 
the  question,  the  following  cases  are  il- 
lustrative of  the  principle: 

— Bower  v.  United  Gas  Improv.  Co.  37 
Pa.  Super.  Ct.  113,  upholding  a  regulation 
requiring  citizens  who  desire  to  become  con- 
sumers of  gas,  to  sign  a  contract  to  submit 
to  a  regulation  that  a  penalty  of  3  per 
cent  may  be  added  on  the  bill  if  it  is  not 
paid  within  five  days  after  presentation. 

— Girard  L.  Ins.  Co.  v.  Philadelphia,  88 
Pa.  393,  upholding  a  regulation  of  the 
water  department  of  a  city  claiming  the 
right  to  shut  off  the  supply  unless  payment 
was  made  of  arrears  for  three  years,  to- 
gether with  a  penalty  of  15  per  cent.  Tc 
the   same  effect   are   Com.   ex   rel.   Roman 


""^  .""  ,  »  .*,  t,,ij«  J-r  rvUtor'B  telc- 
'^'i!-.  "V  !«.  Jn-..   «v>»i»J  »'■•'•  ■°  '^"" 

"""!,„  ■  1     »,jvi>^v    ^j,Mt»nt    "se    not 

""^  'i  ■»^-...(.  >*  w  -i  **  "'»''>'■  ■•  compen- 
""  J  V,  -t*  *ii:'5vii«l  w«t  of  collecting 
r.J  K-..' ::.<  VM  iovoont.  TUere  waa  a 
t..-i^.    ..«■;"•«»  *^*'  '•  *"•*  "'  "  removal 

J,  ,hi  iif.,  'itMvttI  ft««  one  location  to  an- 
.v.  v-iiof  woaM  pay  the  costa  of  such 
..■fcv-",^:-      l»   Jwn*  following,   relator   re- 

■I.,  .,Ni  fcf  »tJii  *«■  formerly  West  Seattle 
,,.,,  ,-,!*  hdvtng  become  a  part  of  the  city 

,.;   >^.i:li'.  Juno  24,   WOT),  and,  upon  hi» 

■  ,<4^i.'^t.  i^  Mkinpnny  removed  his  telephone 
(,.  i,a  iH.'»  rediderce,  and  was  paid  for  such 
:..i.i,/'.«I  by  relator.    On  Novemher  17,  1B09, 

■  .■::.i.vr  n^iueBted  the  company  to  remove 
hia  U'tvphone  to  2BJ4  Franklin  avenue, 
Sf<*ttlv'.  which  the  company  refuneil  to  do 
limit  relator  paid  his  arrears  (or  the  month* 
•fl  Sf|)tember,  October,  and  November, 
niiKiunt ing,  including  the  5D-cent  charge  be- 
<MUS«  of  nonpnj'ment  in  advanre,  to  the 
•uni  of  $D.  Relator  refused  to  pay  Buch 
■tim,  and  again,  on  December  23il,  requested 
•uch  change  to  be  made,  accompanying  his 
request  with  a  check  for  »!0.  This  request 
wn«  refused  by  the  company;  it  tiien  ilaim- 
ing  an  additional  aum  of  $3  for  the  Decem- 
ber rental.  Relator  then  sued  out  this  writ 
of  mandate,  which  being  granted  by  the 
court  below,  the  company  appeaU. 


'*"    v"  ■rbich   tppellKBt    opttriM  in  11*  nt. 

"l^f  Seatll'   provide!    that    the  nln  nlab- 
),ahfil  '■7  ""'^  franchise,   incladiag  t  jj^ 

r.muBtli'y  rate  for  a  one-party  retidmiM lint , 
/(ball  be  the  maximum  charge,  tbe  ipptlii&t 

lis  not  justified  in  its  charge  of  an  idditimal 
SO  cents,  when  the  regular  monthlj  rite  it 
not  paid  in  advance.    It  will  not  be  doubted 
thnt  a  telephone  company  has  the  pcnci  to 
establiali    rules    and    regulationa    lot   Ow 
operation  and  conduct  of  ita   busincH  ii  a 
given  territory,  when  Hucb   rules  and  npx- 
lations  are  reasonable  in  their  requireniats. 
and  not  in  conflict   with   any   provision  of 
general  law,  or  any  special  provision  of  tbie 
franchise  under  wliicit  it  obtain*  and  eier- 
ciset  its  rights  in  the  territory.     TelephotK 
companies,    being    public    service    corpora- 
tions, are  charged  with   certain   public  du- 
ties  which   they   may  not   refuse,   and  tny 
rule   or   regulation   which   falls   within  tbc 
chaiRcter  above   referred  to,  which   ia  t»«- 
ionably  proper  and  necessary  to  vnable  thesB 
to  fulfil  and  discharge  these  public  dntif*. 
and  render  the  public  efficient  aerviee,  ni\ 
be  enforced.     A  rule  requiring  tbtt  paymeaS 
of  ita  monthly  rentals  in  advance  ia  a  reve- 
lation  of  the   permitted  character,   and  bd 
is   the  further   regulation  tbat,   nnleaa  tl»« 
aerriee  is  paid  for   in   advance,   it  may  be 
denied.     The  company  being  bound   to  t«^>- 
der   the  public  efficient  service,    it   has  ti»^ 
right  to  enforce  such  rules  aa  will   proviAic- 
for  the  prompt  payment  of  ita  rentals,  ai»<l 
thus  provide  for  the  securing  of  funda  wittm 
which   it   may   insure  and   protect   the  elB - 
ciency  of  its   plant  and  keep  it   at  ancb    ^ 
etnitdsrd  as  will  enable  it  to  discharge  it -^ 
public   duties  when   called   upon    to   do  a^*-. 
eitlier  voluntarily  at  the  request  of  the  ii>— 
dividual,  or   involuntarily  at  tbe  anamMH-^M 
of  the  courts.     Being  a  public  aervioe  e«T~ — 
poration,   it  is   compelled   to   aerre   tbe   im  — 


Catholic  High  School  v.'  Philadelphia,  132 
Pa  288,  19  Atl.  136.  and  Tacoma  Hotel  Co. 
V.  Tacoma  Liglit  i  Water  Co.  3  Wash.  318, 
eTb  '*-^  880,  28  Am.  St.  Rep.  36,  2B  Pac. 
Sie,  which  is  set  out  in  the  opinion  of 
MT4TE  Kx  Bit,  MacMahon  v.  Independent 
TttEPH.   Co. 

~."r**»'>sfleld  V.  Humphreys  Mfg.  Co.  82 
V","?.  =>»■  218,  ante  301,  02  N.  E.  233,  up- 
P^i"'';^  ■  regulation  that  where  water  has 
"«n  turned  off  for  neglect  or  refusal  to  pay 
™>tal  when  due,  it  shall  not  be  turned  on 
«««>n  until  all  back  rent  and  damages  shall 
J*s   paid,   and   the   further   sum   of   «1   for 

B-T*.'"  ""1  "'  the  waUr. 

Dut  in  American  Waterworks  Co.  t. 
^tate.  46  jjeb.  184.  30  L.R.A.  447,  50  Am. 
that  it^\  810.  a*  N.  W.  711,  it  was  held 
navm«,V  ^."^  <»'  t*"  ™'"  "**'  required  the 
31  t^T?*°'  •'  ""^  *""""«  *"*"  off  ""d 
■*'  ^■K-A.(K,S.) 


to  all  back  rents,  where  ^ 
ilefanlt  for  water  rents,  i^^ 
unreasonable,  discriminatory,  and  voiil — 
since  compensation  for  turning  off  uid  o>s. 
the  water  is  included  in  the  water  rents. 

In  Louisville  Gas  Co.  v,  Dulaney,  100  Kv  _ 
406,  38  L.R.A.  126,  36  S-  W.  703.  it  wai» 
held  that  a  gas  ompany  cannot  ehaiag- 
meter  rent  to  small  consumers  of  gam,  ifk 
addition  to  the  maximum  charge  per  tboo  — 
sand  feet,  which  is  fixed  by  its  charter.  Ti:» 
the  same  effect  is  MontRomerv  Light  ^ 
Water  Power  Co.  v.  Watts,  186  Ala.  370,. 
28  L.R.A.(N.S.)   J109.  61  So.  728. 

As  to  the  right  of  littht  or  water  eon — 
pany  whose  rates  are  fixed  by  public  an — 
thorities   to   establish   a   minimum   chsrge.^ 
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diyidual  when  such  service  is  demanded; 
but  this  does  not  take  from  it  the  right  to 
demand  that  the  continuance  of  such  serv- 
ice be  conditional  upon  the  prompt  pay- 
ment of  a  reasonable  rental,  which  shall 
be  sufficient  to  enable  the  company  ta  ren- 
der an  efficient  service  to  its  patrons,  and 
at  the  same  time  provide  a  reasonable  prof- 
it for  itself.  This  is  the  reasoning  upon 
which  the  courts  have  held  companies  of 
this  -character  justified  in  withdrawing  their 
«erviee  when  their  diarges  are  not  promptly 
paid,  or  where  a  regulation  fairly  and  gen- 
erally beneficial  to  the  company  and  its 
patrons  remains  uncomplied  with.  Rush- 
ville  Co-op.  Teleph.  Co.  v.  Irvin,  27  Ind. 
App.  62,  59  N.  E.  327;  Hewlett  v.  Western 
U.  Teleg.  Co.  (C.  C.)  28  Fed.  181;  McDaniel 
V.  Faubush  Teleph.  Co.  32  Ky.  L.  Rep.  572, 
106  S.  W.  825;  Jones,  Teleg.  &  Teleph.  Cos. 
|§  341,  352.  Manifestly,  if  all  the  sub- 
scribers of  appellant  continuously  refused 
to  pay  their  rentals  in  advance,  and  thus 
necessitated  the  employment  of  collectors, 
additional  office  force,  and  the  incurring 
of  other  expenses  incident  to  the  collection 
of  such  rentals,  the  moneys  thus  expended 
must  be  taken  from  the  revenues  of  the 
company,  and  thus  impair  a  fund  to  which 
the  company  must  look  for  the  expenditure 
necessary  to  keep  its  plant  in  the  highly 
efficient  condition  required  and  demanded 
because  of  the  public  nature  of  the  service-. 
It  is  therefore  not  unreasonable  that  the 
company  adopt  a  rule  and  enforce  a  regula- 
tion providing  for  the  payment  of  its  rent- 
als in  advance,  and  for  an  additional 
charge  in  case  such  requirement  is  not  com- 
plied with.  Such  a  charge  is  not  an  addi- 
tion to  the  maximum  rate  provided  for  in 
the  franchise.  It  is  rather  a  charge  for  de- 
fault and  delinquency,  which  may  be  avoid- 
•ed  by  a  compliance  with  the  reasonable 
regulation  for  the  payment  of  rentals  in 
advance. 

There  is  some  discussion  in  the  briefs  as 
to  wbuther  the  50-cent  charge  is  in  the  na- 
ture of  liquidated  damages  for  the  breach 
of  contract  to  pay  in  advance,  or  whether 
it  is  a  penalty.  It  is  immaterial  what  its 
nature  may  be,  and  we  shall  not  attempt 
to  critically  analyze  or  define  it.  It  was 
a  proper  regulation  of  the  company,  to  as- 
sist in  the  prompt  payment  of  the  monthly 
rentals,  and  as  such  a  proper  and  reasonable 
regulation  it  is  sustained.  It  is  not  a  fixed 
rate  which  must  be  paid  to  receive  the  serv- 
ice of  the  company,  and  which  may  not  be 
increased  from  that  fixed  by  the  city  in 
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granting  the  franchise.  It  is  rather  in  the 
nature  of  a  regulation  to  insure  the  prompt 
payment  of  that  fixed  rate,  beneficial  alike 
to  the  company  and  its  subscribers.  In 
the  case  of  Tacoma  Hotel  Co.  v.  Tacoma 
Light  &  Water  Co.  3  Wash.  316,  14  L.R.A. 
669,  28  Am.  St.  Rep.  35,  28  Pac.  516,  the 
water  company  refused  to  supply  water  to 
the  hotel  company  unless  it  paid  its  ar- 
rears in  the  sum  of  $478.10,  to  which  a 
penalty  for  such  failure  to  pay  was  added, 
increasing  the  amount  to  $502;  and  the  re- 
fusal was  sustained  as  a  proper  regulative 
and  reasonable  requirement. 

We  have  not  referred  to  the  fact  that  the 
franchise  under  which  appellant  first  oper- 
ated in  West  Seattle  provides  for  the  pay- 
ment of  the  additional  50  cents  in  case  the 
monthly  rental  be  not  paid  in  advance,  pre- 
ferring to  rest  our  decision  upon  the  rea- 
sons given,  without  deciding  whether,  since 
West  Seattle  became  part  of  Seattle,  the 
appellant's  rights  in  that  territory  are  to 
be  determined  by  its  West  Seattle  or  its 
Seattle  franchise. 

The  case  comes  here  upon  a  judgment  en- 
tered upon  appellant's  refusal  to  plead  fur- 
ther, upon  the  court  sustaining  a  general 
demurrer  to  the  amended  answer,  which 
sets  forth  the  facts  heretofore  referred  to. 
The  order  will  be  that  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer^ 

Rudkin,  Ch.  J.,  and  Chadwick  and 
Caose,  JJ.,  concur. 

Fallerton,  J.,  dissenting: 

The  franchise  luider  which  the  appellant 
operates  provides  that  the  appellant  shall  not 
charge  or  receive  frpm  one  in  respondent's 
situation,  for  the  rental  or  use  of  a  tele- 
phone, any  greater  rate  or  sum  than  $2.50 
per  month.  It  gives  the  appellant  no  power 
to  impose  fines  or  penalties,  nor  does  it  au- 
thorize the  appellant  to  charge  the  cost  of 
collecting  the  rentals  to  the  user  of  the 
phones.  I  am  of  the  opinion,  therefore, 
that  the  grantor  of  the  franchise  intended  the 
amount  fixed  therein  to  be  a  maximum  rate, 
covering  all  contingencies,  the  cost  of  col- 
lecting from  subscribers,  as  well  as  the 
other  expenses  connected  with  the  opera- 
tion of  the  system.  Hence  the  additional 
charge  imposed  on  the  respondent  for  de- 
linquency, since  it  makes  the  whole  charge 
exceed  the  maximum  permitted  by  the  fran- 
chise, is  unwarranted. 

The  judgment  should  be  affirmed* 
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V. 

W.  P.  BREWER  et  al. 

(134  Ga.  828,  68  S.  W.  589.) 

Assignment  for  creditors  —  absolute 
conveyance  to  accommodation  in- 
dorsers. 

3.  Where  a  person  borrowed  money  and 
gave  a  note  therefor,  with  sixteen  accom- 
modation  indorsers,  and  executed  to  two 
of  them  an  absolute  conveyance  of  real  and 
personal  property,  in  which  they  were  "au- 
thorized to  sell  the  same  or  any  part  there- 
of  at   private   sale   or   at  public  sale   for 

Headnotes  by  Lumpkin,  J. 


cash,  paying  the  purchase  price  thereof 

the   promissory   note,"   and   to   make    si 

deeds,  bills  of  sale,  or  other  eonTeyaJicea, 
in  the  name  of  the  maker,  as  mi^ht  be  nec- 
essary for  carrying  into  effect  the  intea- 
tion  of  the  deed;  and  where  it  was  pro- 
vided that,  if  either  of  the  grantees  abouM 
fail  or  refuse  to  act  in  pursuance  of  tiie 
terms  and  conditions  of  the  deed,  the  re- 
maining grantee  alone  might  do  so,  and 
that,  in  the  event  of  the  death  or  resigna- 
tion of  both  of  them,  the  indorsers  should 
name  a  successor  or  successors,  who  riioaM 
have  all  the  powers  of  the  original  grantees. 
such  a  convej'ance  was  a  voluntary  assigB- 
ment  for  the  benefit  of  creditors,  and  a  eom- 
pliance  with  the  essential  requirements  of 
the  statute  was  necessarv  to  its  validitr. 

Same  —  intention  —  effect. 

2.  This    is   true,    although    the    deed    de- 


Note.  —  Conveyance  or  transfer  to  in- 
demnify eureties  or  indorsers  as  a 
voluntary  assigntnent  for  creditors. 

In  most  jurisdictions  the  question  wheth- 
er a  conveyance  or  transfer  to  indemnify  a 
surety  or  indorser  amounts  to  an  assign- 
ment for  the  benefit  of  creditors  depends 
upon  whether  the  surety  or  indorser,  by 
the  terms  of  the  instrument  or  by  necessary 
implication  from  the  relationship,  becomes 
a  trustee  for  cosureties  or  creditors. 

In  Johnson  v.  Brewer  is  an  illustrntion 
of  a  conveyance  to  indemnify  indorsers, 
which  was  held  to  be  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  because 
the  grantees  by  the  terms  of  the  instrument 
were  constitued  trustees  for  their  cosure- 
ties; and  while  no  other  case  similar  in  its 
facts  has  been  found,  this  result  seems  to 
be  clearly  correct  on  principle. 

But  where  there  is  no  express  provision 
for  the  benefit  of  cosureties  in  mortgages 
to  sureties  executed  by  a  debtor  in  con- 
templation of  insolvency,  and  with  the  de- 
sign to  prefer  and  indemnify  such  sureties, 
severally  liable  with  other  cosureties  on 
diflferent  obligations  ef  the  debtor,  such 
mortgages  are  not  assignments  in  trust 
for  creditors,  as  neither  mortgagee  is  a 
trustee  for  the  other,  nor  are  the  mort- 
gagees trustees  for  their  cosureties.  Rob- 
erts V.  Mc Williams,  3  Ohio  Dec.  Reprint. 
152. 

Where  a  conveyance  or  transfer  to  in- 
demnify a  surety  or  indorser  is  also  ex- 
pressly for  the  benefit  of  a  creditor  or 
creditors,  it  seems  clearly  to  amount  to  an 
assignment  for  creditors;  and  where  a 
debtor,  to  secure  the  payment  of  debts  due 
to  certain  of  his  creditors,  had  made  an 
agreement  in  writing  with  them  to  exe- 
cute a  mortgage  to  one  of  them  who  agreed 
to  sign  notes  as  sureties  to  the  others,  and 
to  hold  the  mortgaged  property  for  his  in- 
demnity, it  was  heM  in  Bloom  v.  Nogglo,  4 
Ohio  St.  56,  that  such  mortgage,  if  executed, 
would  operate  as  an  assignment  for  cred- 
itors. 

This  result  seems  especially  clear  where 
the  express  provision  is  in  part  for  the 
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benefit  of  creditors  other  than  those  to 
whom  the  surety  was  liable  as  such.  So. 
where  an  insolvent  debtor  executes  a  mort- 
gage to  indemnify  indorsers  or  sureties  for 
him,  which  also  secures  the  daims  of  cred- 
itors other  than  those  to  whom  the  snretr 
was  liable  as  such,  the  mortgage  is  an  as- 
signment in  trust  for  creditors.  Karlrrader 
V.  Leiby,  4  Ohio  St.  602;  Pendery  v.  Allen. 
50  Ohio  St.  121,  Id  L.RA.  367,  33  N.  £. 
716. 

And  where  insolvent  debtors  gave  to  a 
surety  a  bill  of  sale  of  their  stock  of  mer- 
chandise, and  the  latter  gave  back  to  them 
an  agreement  to  pay  all  the  notes  on  which 
he  was  surety,  and  save  them  harmless,  and 
to  dispose  of  the  stock  to  the  best  advaa- 
tage,  and  if  the  proceeds  should  exceed  the 
amount  of  said  notes,  to  pay  over  the  sur- 
plus to  the  other  creditors  of  the  debtors. 
pro  rata,  both  instruments  are  to  be  con- 
strued together,  and  amount  to  an  assign- 
ment for  the  benefit  of  creditors,  with  a 
preference  to  those  to  whom  the  surety  was 
bound  for  the  debtors.  Norton  v.  Keamev. 
10  Wis.  443. 

But  a  transfer  of  property  by  an  insol- 
vent debtor  directly  to  sureties,  to  secure 
them  on  various  liabilities  which  they  hare 
assumed  for  him,  with  the  right  to  dlspose- 
of  such  property  for  the  purpose  of  payin*: 
those  debts,  does  not  amount  to  an  assiini- 
ment  for  creditors.  Peck  v.  Merrill,  26  Vt. 
686. 

And  a  bona  fide  absolute  sale  of  prop- 
erty by  an  insolvent  debtor  to  a  surety,  to 
save  the  latter  from  loss,  in  consideration 
of  which  sale  the  surety  absolutely  assunu^ 
all  the  debts  for  which  he  was  liable,  is  not 
an  assignment  for  the  benefit  of  creditors. 
Kaufman  v.  Coburn,  30  Neb.  672,  46  N.  W. 
1010. 

And  this  is  true  of  an  absolute  sale,  in 
the  absence  of  any  secret  trust  or  further 
agreement,  although  the  purchasing  surety. 
as  the  consideration,  assumes  debts  for 
which  both  he  and  others  were  liable  a» 
sureties,  and  also  certain  other  debts,  and 
although  such  sale  is  made  in  contempla- 
tion of  insolvency,  and  with  the  design  to 
prefer  certain  creditors  to  \be  exclusion  of 
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dared  that  it  was  made  in  order  to  in- 
demnifj  the  indorsers  against  loss;  "the 
intention  of  this  deed  ^ing  for  the  ex- 
press purpose  of  vesting  the  title  of  the 
property  herein  conveyed  in  the  said  par- 
ties of  the  second  part,  for  the  use  and 
benefit  of  them,  the  said  indorsers."  The 
instrument  contained  no  clause  of  defeas- 
ance, and  was  not  in 'the  nature  of  a  mort- 
gage or  mere  security,  but  was  an  abso- 
lute conveyance  to  trustees  to  sell  property 
and  apply  the  proceeds  to  the  payment  of 
the  note  held  by  the  creditor. 

(Holden,  J.,  dissents.) 

(July  15,  1010.) 

IpRROR  to  the  Supreme  Court  for  Liberty 
J  County  to  review  a  judgment  in  de- 


fendants' favor  in  the  suit  to  set  aside  cer- 
tain conveyances  bf  property  which  were 
alleged  to  be  in  violation  of  plaintiffs' 
rights  as  creditors  of  William  P.  Brewer. 
Reversed. 

Statement  by  liumpkin,  J.: 

W.  P.  Brewer,  as  tax  collector  of  Liberty 
county,  became  indebted  to  it  on  account  of 
taxes.  In  order  to  raise  money  to  pay  the 
amount  thus  due,  he  made  a  note  to  N.  Mc- 
Queen. On  the  same  day,  August  27,  1903, 
he  executed  a  conveyance  of  certain  real 
and  personal  property^  including  a  mortgage 
held  by  him,  to  J.  R.  Ryon  and  C.  W. 
Hendry;  the  instrument  being  executed  like 
a  deed,  and  duly  attested  and  recorded. 
After  the   description  of  the  property,   it 


others, — ^the  vendee  not  being  a  trustee,  and 
an  insolvent  debtor  having  the  right  to  pay 
certain  creditors,  directly,  to  the  exclusion 
of  others.  Bagaley  v.  Waters,  7  Ohio  St. 
359. 

In  Watterman  v.  Silberberg,  67  Tex.  100, 
2  S.  W.  578,  it  is  held  that  an  instrument 
reciting  that  it  is  intended  as  a  mortgage, 
whereby  a  debtor  declares  that  he  sells 
and  conveys  a  stock  of  goods  to  one  who  is 
surety  for  several  of  his  debts,  and  empow- 
ers the  latter  to  sell  the  goods  and  apply 
the  proceeds  to  the  payment  of  a  debt  due 
to  him  and  those  for  which  he  was  security, 
the  remainder  of  the  goods,  if  any,  not 
necessary  for  this  purpose,  to  be  returned 
to  the  debtor,  is  in  effect  a  chattel  mort- 
gage and  not  within  a  statute  regulating 
assignments  by  insolvent  debtors  for  the 
benefit  of  their  creditors. 

So,  an  instrument  executed  by  a  debtor 
purporting  to  transfer  certain  property  to 
another,  to  secure  the  payment  of  an  ac- 
tual present  indebtedness,  and  also  to 
secure  the  latter  against  loss  as  indorser 
for  the  former,  giving  the  latter  the  rights 
of  immediate  possession  and  sale  to  pay 
the  debt  due  to  himself  and  the  notes  upon 
which  he  was  indorser,  rendering  the  sur- 
plus to  the  debtor,  should  be  treated  as  a 
chattel  mortgage,  and  not  as  an  assignment 
for  the  benefit  of  creditors.  Gage  v.  Chese- 
bro,  49  Wis.  486,  5  N.  W.  881. 

And  in  Atkinson  v.  Tomlinson,  1  Ohio 
St.  237,  where  an  insolvent  debtor  in  good 
faith  made  a  transfer  of  his  stock  of  goods 
to  certain  sureties  on  his  promissory  notes, 
for  the  sole  purpose  of  securing  them 
against  their  liability  for  uim,  with  the 
agreement  that  they  were  to  sell  the  goods 
and  pay  off  the  debts  for  which  they  were 
liable,  and  pay  over  the  balance,  if  any,  to 
the  debtor,  the  sureties  were  treated  as 
mortgagees  in  possession,  with  power  to 
sell  and  apply  the  proceeds  to  the  payment 
of  their  claim;  and  it  was  held  that  the 
transaction  was  not  an  assignment  in  trust 
for  creditors. 

In  the  absence  of  express  provisions  for 
creditors  in  a  conveyance  by  an  insolvent 
debtor  to  indemnify  a  surety,  the  mere 
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relationship  between  the  surety  and  the 
creditors  to  whom  he  is  liable  as  such  seems 
to  be  insufiScient  to  make  the  former  by  im- 
plication a  trustee  for  the  latter.  Thus,  in 
Roberts  v.  McWilliams,  supra,  it  was  held 
that  mortgages  executed  to  sureties  by  an 
insolvent  debtor  to  indemnify  them  are  not 
assignments  in  trust  for  creditors,  as  the 
mortgagees  are  not  trustees  for  the  cred- 
itors to  whom  they  are  liable. 

In  Coolidge  v.  Curtis,  1  Bond,  222,  Fed. 
Cfts.  No.  3,184,  the  Ohio  decisions  constru- 
ing the  Ohio  statute  regarding  assignmentn 
in  trust  for  creditors  are  reviewed,  and  it 
is  held  that  sales  of  goods  and  transfers 
of  notes  and  book  accounts  by  an  insolvent 
debtor  to  those  who  are  both  creditors  and 
indorsers  for  him  are  not  within  the  stat- 
ute. The  court  said:  "The  legal  right  to 
prefer  a  creditor  to  whom  the  insolvent 
debtor  is  directly  indebted  is  not  denied  by 
the  counsel  for  the  plaintiffs,  but  they  in- 
sist, if  property  is  assigned  to  indemnify 
against  loss  as  a  surety  for  such  debtor, 
the  assignee  holds  the  property  in  trust  for 
the  creditor  for  whom  he  is  surety,  and 
may  be  called  on  to  account  in  equity  for 
the  property  assigned;  and,  therefore,  that 
such  assignment  falls  within  the  statute 
by  necessary  implication.  .  .  .  And  this 
presents  the  question  whether  a  trust  can 
be  implied  from  the  fact  that  the  sale  and 
transfers  of  property  were  designed,  in 
part,  for  the  indemnity  of  sureties.  The 
decisions  of  the  supreme  court  of  Ohio  uni- 
formly sustain  the  principle  that,  under  the 
statute,  an  assignment  or  transfer  of  prop- 
erty by  a  failing  debtor,  intended  to  pre- 
fer certain  creditors,  is  not  within  its  in- 
tention or  scope,  unless  such  preference  is 
to  be  effected  through  the  agency  of  a 
trustee.  And  a   reference  to  the 

cases  decided  by  that  court  leads  to  the 
conclusion,  not  only  that  a  failing  debtor 
may  indemnify  a  surety  by  transferring 
property  to  him,  but  that  such  a  transfer 
does  not  raise  a  trust  by  implication,  or 
necessarily  impose  an  obligation  on  the 
transferree,  to  account  to  other  creditors 
for  the  property  transferred.  .  .  .  Aa 
sureties,   the   legal   obligation   to   pay   the 
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proceeded  as  follows:  "To  have  and  to 
hold  the  above-deacrihed  realty  and  per- 
sonalty unto  them,  the  said  parties  of  the 
second  part,  with  all  and  singular  the  rights, 
members^  and  appurtenances  thereto  ap- 
pertaining, to  the  only  proper  use,  benefit, 
and  behoof  of  them,  the  said  parties  of  the 
second  part,  and  their  heirs  and  assigns, 
in  fee  simple.  The  condition  of  the  above 
conveyance  is  such  that,  whereas  the  said 
party  of  the  first  part  has  this  day  made 
his  promissory  note  for  the  sum  of  $2,645 
payable  to  N.  McQueen,  in  which  he  has 
become  indebted  to  said  McQueen  in  the 
sum  above  named,  which  said  promissory 
note  has,  by  [sixteen  named  persons,  two 
of  whom  were  the  grantees,  been]  indorsed, 
whereby    the    said    indorsers    have   become 


liable  for  the  payment  of  the  amomit  of 
the  said  promissory  note;  now,  in  order  to 
indemnify  them,  the  said  indorsers,  agaian 
loss  by  reason  of  said  indorsement,  the  said 
party  of  the  first  part  has  this  daj  soli 
and  conveyed  to  the  said  parties,  of  the 
second  part  all  of  the  above-described  prop- 
erty, who  are  authorized  to  sell  the  saae 
or  any  part  thereof  at  private  sale  or  at 
public  sale  for  cash,  paying  the  purchase 
price  thereof  on  the  promissory  note  shove 
described,  and  in  my  name  to  make  or 
cause  to  be  made  all  deeds,  bills  of  sale, 
or  such  other  conveyances  as  may  be  aeces- 
sary  for  the  carrying  into  effect  the  intcn^ 
tion  of  this  deed,  in  as  full  and  complete  a 
manner  as  the  said  party  of  the  first  psjt 
could  have  done.    And  should  either  of  the 


creditors  to  whom  they  stood  in  that  rela- 
tion, upon  the  failure  or  inability  of  their 
principal  to  make  payment,  was  complete, 
and  could  not  be  affected  by  any  assign- 
ment for  their  indemnity." 

A  somewhat  different  situation  was  in- 
volved in  Dickson  v.  Rawson,  5  Ohio  St. 
218,  where  insolvent  debtors  assigned  prop- 
erty to  certain  creditors  with  a  provision 
amounting  to  a  trust  for  the  benefit  of  a 
surety  on  a  debt  due  to  another  creditor, 
and  this  assignment  was  held  to  be  a  con- 
veyance in  trust  for  a  creditor,  within  the 
Ohio  statute,  as  in  legal  effect  the  indem- 
nity provided  for  the  surety  in  the  assign- 
ment to  the  other  creditors  was  a  security 
of  a  debt  upon  which  he  was  surety,  and 
entitled  that  creditor  to  bring  the  trustees 
to  account,  and  to  compel  the  application 
of  trust  funds  to  the  payment  of  his  debt. 

As  pointed  out  in  John  son  v.  Bbeweb, 
there  is  no  element  of  trust  in  a  mortgage 
to  indemnify  a  surety,  which  gives  only  a 
lien  on  the  mortgaged  property,  and  no 
title  or  right  to  possession  or  sale  until 
after  payment  or  judgment  against  such 
surety. 

And  where  one  in  failing  circumstances, 
with  a  view  to  his  insolvency,  mortgaged 
his  estate  to  secure  the  mortgagees  for  in- 
dorsements made  by  them  severally  for  him, 
and  afterwards,  on  the  same  day,  made  a 
general  assignment  of  all  his  property,  in- 
cluding that  mortgaged,  to  two  of  the  three 
indorsers,  in  trust  for  all  his  creditors,  the 
mortgage  and  assignment  are  not  to  be 
taken  together,  and  the  mortgagees  not  be- 
ing by  the  mortgage  constituted  trustees 
for  each  other,  the  mortgage  is  not  a  con- 
veyance or  assignment  in  trust  for  cred- 
itors.   Bates  V.  Coe,  10  Conn.  280. 

In  Dana  v.  Stanford,  10  Cal.  269,  it  was 
held  that  a  mortgage  of  all  his  property, 
executed  by  an  insolvent  debtor  to  certain 
creditors,  who  were  also  indorsers,  to  se- 
cure his  indebtedness  to  them,  and  to  pro- 
tect them  from  liability  as  indorsers  of 
his  paper,  was  not  an  assignment  for  the 
benefit  of  creditors, — the  mortgagees  not  be- 
ing trustees  for  any  other  person;  but  the 
mortgagees  were  treated  merely  as  credit 
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ors,  and  there  was  no-  discussion  of  thnr 
relation  as  indorsers. 

Under  statutes  providing  that  any  mort- 
gage or  assignment  or  conveyance  of  prop- 
erty by  an  insolvent  debtor,  giving  a  pref- 
erence to  certain  creditors  to  the  ezdosiot; 
of  others,  shall  operate  as  a  general  as- 
signment for  all  the  creditors,  an  entirelT 
different  question  is  presented  as  to  the 
effect  of  a  conveyance  or  transfer  to  indesi- 
nify  sureties.  Under  such  statutes,  no 
trust  element  need  appear,  but,  as  aaj 
preference  of  certain  creditors  is  made  to 
operate  as  a  general  assignment  for  the 
benefit  of  all,  any  indemnity  given  to  & 
surety,  inuring  to  the  benefit  of  the  creditor 
to  whom  the  surety  is  liable,  has  the  same 
effect,  without  the  necessity  of  holding  the 
surety  a  trustee  for  the  creditor,  expresslr 
or  by  implication. 

Thus,  in  Terrill  v.  Jennings,  1  Met-  (Ky.^ 
450,  where  an  insolvent  debtor,  in  contem- 
plation of  insolvency  and  for  the  purpose  of 
preferring  his  father  to  the  exclusion  of 
other  creditors,  mortgaged  personal  prop- 
erty to  his  father,  in  part  to  indemnifT  tbe 
latter  as  his  surety,  the  court  said:  %!»!* 
liability  was  incurred  by  the  mort|^gee  s« 
the  surety  of  the  mortgagor.  The  snretr 
was  not  a  creditor,  and  was  not,  therefore. 
expressly  embraced  by  the  language  of  tbe 
statute,  but  as  a  mortgage  made  for  ht* 
indemnity  would  inure  to  the  benefit  of  the 
creditor  for  wl^ose  debt  he  was  bound  as 
surety,  and  thereby  virtually  operate  as  a 
preference  of  one  creditor  to  the  ezclosioD 
of  others,  it  must  be  regarded  aa  fallio^ 
within  its  meaning  and  spirit.** 

And  in  Thompson  v.  Heffner,  11  Busk. 
353,  where  a  debtor,  to  secure  sureties,  exe- 
cuted to  them  a  mortgage,  and  soon  after 
became  insolvent,  although  it  was  held  thit 
under  the  facts  shown  the  mortgafre  was 
not  made  with  the  knowledge  or  in  con- 
templation of  insolvency,  within  the  Kes- 
tucky  statute,  the  court  said:  "As  the  bank 
to  whom  [the  mortgagees]  .  .  .  wert 
sureties  was  a  creditor,  and  the  mortgst* 
inured  to  its  benefit,  it  is  to  be  treated  for 
the  purposes  of  this  case  as  if  made  di- 
rectly to  the  bank   (Com  v.  Sims,  8  list 
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parties  herein  named  as  parties  of  the  sec- 
ond part  for  any  reason  fail  and  refuse  to 
act  in  pursuance  of  the  terms  and  condi- 
tions of  this  deed,  then  the  remaining  party 
therein  named  as  party  of  the  second  part 
may  act  as  if  no  other  party  had  been 
named;  and  in  the  event  of  death  or  resig- 
nation of  both  of  the  parties  of  the  second 
party  then  the  indorsers  of  the  said  prom- 
issory note  above  referred  to,  or  a  majority 
of  the  same,  shall  name  a  successor  or  suc- 
cessors, who  shall  have  all  the  powers  herein 
granted  to  the  said  parties  of  the  second 
part;  the  intention  of  this  deed  being  for 
the  express  purpose  of  vesting  the  title  of 
the  property  herein  conveyed  in  the  said 
parties  of  the  second  part,  for  the  use  and 
benefit  of  them,  the  said   indorsers."     At 


the  time  of  the  execution  of  this  convey- 
ance, Brewer  was  insolvent,  and  was  not 
indebted  to  McQueen,  Ryon,  or  Hendry  in 
any  other  manner  than  as  above  stated. 
On  June  18,  1904,  Ryon  and  Hendry,  by 
virtue  of  the' power  contained  in  the  deed 
to  them  from  Brewer,  conveyed  the  prop- 
erty to  McQueen  for  the  recited  considera- 
tion of  "$1,800  cash  in  hand  paid."  Sev- 
eral creditors  of  Brewer  filed  an  equitable 
petition  attacking  these  conveyances.  The 
facts  were  not  in  controversy,  and  it  was 
agreed  that  the  case  would  be  controlled  by 
a  determination  of  the  question  whether 
the  transaction  constituted  an  assignment 
or  only  a  deed  to  indemnify  certain  in- 
dorsers. The  presiding  judge  held  that  the 
deed  did  not  constitute  an  assignment,  and 


[Ky.l  397).  If,  therefore,  the  mortgage  in 
question  was  nuide  in  contemplation  of  in- 
solvency, and  with  the  design  to  protect 
the  mortgagees  against  loss  to  the  exclu- 
sion of  creditors  other  than  the  bank,  H 
was  Mrithin  the  statute." 

So,  the  following  transactions  have  been 
held  to  amount  to  general  assignments  for 
all  creditors  under  such  statute: 

— ^where  an  insolvent  debtor,  knowing  his 
insolvent  condition,  to  indemnify  sureties  on 
a  note  which  he  had  previously  executed,  as- 
signed to  them  another  note  held  by  him, 
the  proceeds  of  which  note  the  sureties,  by 
the  terms  of  the  assignment,  were  to  collect 
and  apply  to  the  payment  of  the  notes  on 
which  they  were  bound.  Com  v.  Sims,  3 
Met.    (Ky.)  391. 

— ^where  an  insolvent  debtor,  to  pay  cer- 
tain creditors,  borrowed  money  from  a  bank 
which  was  one  of  the  creditors,  giving  his 
note  therefor,  and  executed  a  mortgage  on 
all  his  real  estate  to  indemnify  the  surety 
on  the  note,  who  was  a  stockholder  in  the 
bank  and  also  a  member  of  a  firm  which 
was  another  of  the  creditors  to  be  paid  off, 
and  the  bank  and  surety  agreed  that  the 
latter  should  not  be  personally  liable  to 
the  bank  on  the  note,  but  if  the  mortgaged 
property  failed  to  pay  the  amount  of  the 
note,  then  the  loss  was  to  be  sustained  by 
the  bank  and  the  surety's  firm  in  propor- 
tion in  their  debts.  First  Nat.  Bank  v. 
Walker,  9  Ky.  L.  Rep.  999,  7  S.  W.  890. 

— where  an  insolvent  debtor,  to  indem- 
nify an  accommodation  indorser  on  a  re- 
newal of  an  overdue  bank  note,  executed 
to  him  a  mortgage  which  recited  that  it  was 
to  inure  to  the  benefit  of  the  bank,  and  the 
indorser  thereafter  renewed  the  note  to  the 
bank  in  his  own  name  and  assimied  the 
mortgage  to  the  bank.  Baker  v.  Kinnaird, 
94  Ky.  5,  21  S-  W.  237. 

— ^the  execution  and  delivery  by  insol- 
vent debtors  to  their  surety  on  a  note,  of 
an  order  on  a  creditor  of  theirs,  to  pro- 
tect the  surety  from  loss  as  such, — although 
they  had,  at  the  time  the  surety  became 
such  and  before  their  insolvency  became 
apparent,  promised  the  surety  that,  if  he 
would  go  on  the  note  as  surety,  the^  would 
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at  any  time  give  him  such  order,  or  secure 
him  in  any  other  way  he  might  suggest, 
such  promise  not  being  such  a  contract  as 
gave  him  a  valid  and  enforceable  claim 
against  the  particular  fund  mentioned  at 
the  time.    Elliott  v.  Harris,  9  Bush,  237. 

In  Fogarty  v.  Pace,  4  Ky.  L.  Rep.  999 
(abstract),  where  an  insolvent  debtor  trans- 
ferred his  stock  of  goods  to  another  who 
executed  his  notes  therefor,  which  the 
debtor  at  once  transferred  to  his  sureties, 
who  thereupon  paid  off  the  debts  on  which 
they  were  bound,  it  was  held  that  the  cir- 
cumstances of  the  transaction  showed  that 
the  transfer  of  goods  was  in  fact  for  the 
benefit  of  sureties,  and  was  a  fraudulent 
preference  which  operated  as  an  assign- 
ment for  the  benefit  of  creditors. 

And  in  Slusher  v.  Simpkinson,  101  Ky. 
594,  40  S.  W.  570,  43  S.  W.  692,  it  is  held 
that  where  an  insolvent  debtor  sells  a  stock 
of  goods  to  a  surety  of  his,  and  the  latter 
pays  the  former  a  part  of  the  value  of  the 
goods  in  cash  and  applies  the  balance  to 
the  payment  of  a  debt  of  the  insolvent 
debtor  on  which  the  surety  was  bound,  this 
is  a  preference  under  the  statute,  and  the 
surety  will  be  required  to  pay  over  the 
amount  applied  on  the  debt  for  the  benefit 
of  all  the  creditors,  including  himself. 

But  where,  after  attachment  had  been 
levied  on  all  the  property  of  a  public  offi- 
cer, in  a  suit  on  his  bond,  he  and  his  sure- 
ties, to  raise  the  money  to  effect  a  settle- 
ment, executed  their  note  to  a  bank,  and 
the  principal,  who  was  insolvent,  to  indem- 
nify the  sureties  on  whose  credit  the  bank 
loaned  the  money,  executed  a  deed  of  trust 
of  all  his  property,  this  was  not  a  prefer- 
ence, within  the  terms  of  the  statute,  which 
would  operate  as  an  assignment  for  the 
benefit  of  all  the  creditors,  as  the  condition 
of  the  sureties  was  not  made  better  by  the 
trust  deed,  as  they  would  have  been  subro- 
gated to  the  attachment  lien,  if  they  had 
paid  off  the  attachment,  as  in  effect  they 
did.  Stephens  v.  Wilson,  25  Ky.  L.  Rep. 
662,  76  S.  W.  180. 

In  SSmith  v.  McCadden,  138  Ala.  284,  36 
So.  376,  where  a  debtor,  with  the  knowl- 
edge and  consent  of  one  who  had  indorsed 
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rendered  judgment  in  favor  of  the  defend- 
ants.   The  plaintiffs  excepted. 

Mr.  Donald  Fraser,  for  plaintiffs  in 
«rror : 

The  transaction  constituted  an  assign- 
ment, and  was  void  as  to  the  creditors  of 
Brewer,  because  no  inventory  or  schedule 
was  attached  to  the  deed  as  required  by 
law. 

Kiser  v.  Dannenberg  Co.  88  Ga.  561,  15 
fi.  E.  17;  Crittenden  Bros.  v.  Coleman,  70 
Qa.  293;  Coggins  v.  Stephens,  73  Ga.  414; 
Johnson  v.  Adams,  92  Ga.  551,  17  S.  E. 
■898;  Crittenden  Bros.  v.  Coleman,  74  Ga. 
331;  Coleman  &  B.  Co.  v.  Rice,  115  Ga. 
510,  42  S.  E.  5. 

Messrs.  Garrard  A  Meldrim  and  S.  B. 
Brewton  for  defendants  in  error. 

liumpkin,  J.,  delivered  the  opinion  of 
the  court: 

The  word  ''assignment''  has  several  mean- 
ings. In  a  broad  sense  it  is  used  to  sig- 
nify the  act  by  which  one  person  transfers 
to  another,  or  causes  to  vest  in  such  other, 
the  entire  right,  interest,  or  property  which 
he  has  in  any  realty  or  personalty,  in'  pos- 
session or  in  action,  or  some  share,  inter- 
est, or  subsidiary  estate  therein.  It  is  more 
particularly  applied  to  a  written  transfer, 
as  distinguished  from  a  transfer  by  mere 
delivery.  An  assignment  for  the  benefit  of 
creditors  has  been  defined  to  be  ''an  assign- 
ment whereby  a  debtor,  generally  an  in- 
solvent, transfers  to  another  his  property, 
in  trust  to  pay  his  debts  or  apply  the  prop- 
erty upon  their  payment."  Black^s  L,  Die. 
The  distinction  between  an  assignment  for 
the  benefit  of  creditors  and  a  conveyance  to 
secure  an  indebtedness  or  to  secure  an  in- 
dorser  or  security  against  loss  is  illustrated 
by  two  cases  decided  by  this  court  in  Feb- 
ruary, 1892.  Kiser  v.  Dannenberg  Co.  88 
Ga.  541,  15  S.  E.  17,  and  Importers'  &  T. 
Bank  v.  McGhees,  88  Ga.  702,  16  S.  E.  27. 
In  the  foi'mer  case  an  insolvent  debtor  as- 
signed to  one  of  the  creditors  notes  and 
accounts  to  the  amount  of  about  $3,000  as 
collateral  security,  and  made  to  him  a 
mortgage  upon  a  stock  of  goods  and  other 


personal  property  to  secure  an  indebiedne?* 
of  $3,400,  the  mortgage  containing  a  power 
to  sell  the  goods  at  wholesale  or  retail; 
and  the  creditor,  by  contemporaneoua  writ- 
ings, stipulated  to  pay  off  the  debt  of 
another  creditor  out  of  the  proceeds  of 
the  notes,  accounts,  and  mortgaged  prop- 
erty, and  also  to  pay  over  to  such  other 
creditor  all  the  money  realized  over  and 
above  $2,600,  and  further  that  the  stock 
when  sold  should  bring  80  per  cent  of  in- 
voice cost.  It  was  held  that  the  mortgage, 
together  with  the  contemporaneous  writ- 
ings, constituted  an  assignmejit.  and  that 
it  was  void  for  failure  to  comply  with  tk- 
requirements  of  the  statute  on  the  subjeirt 
of  assignments  for  the  benefit  of  creditor-^. 
In  the  opinion  Mr.  Justice  Simmons  said. 
"Whether  the  trust  was  merely  for  one 
of  the  defendants,  or,  as  was  contended,  for 
the  entire  body  of  creditors,  we  need  not 
consider.  It  is  the  element  of  trust  whica 
brings  it  within  the  statute.  Nor  does  it 
matter  that  the  conveyance  was  in  form  a 
mortgage.  It  is  sufficient  that  the  security 
inures  not  merely  for  the  benefit  of  the 
mortgagee,  but  also  to  that  of  another 
creditor  for  whom  he  holds  in  traat."  lu 
the  second  of  the  two  cases  cited  a  mort- 
gage was  given  by  the  principal  debtor  to 
his  indorser,  not  as  a  security  for  the  debU 
but  solely  for  the  indemnity  of  the  in- 
dorser, to  secure  him  against  any  loss  thai 
he  might  sustain  by  reason  of  such  indorse- 
ment. It  was  held  that,  under  §  2164  or 
the  Code  of  1882  (§  2983  of  the  Civil  Cod<* 
of  1895),  the  indorser  could  not  proc?e<l 
against  the  mortgaged  property  untU  judg- 
ment had  been  rendered  against  him  in 
favor  of  the  creditor;  and  that  prior  to 
that  time  the  creditor  could  not  claim  anr 
right  of  subrogation  to  enforce  the  mort- 
gage. In  the  opinion  Chief  Justice  Bleckley 
said:  "Notwithstanding  decisions  of  sonn^ 
other  courts  to  the  contrary,  there  is  mani- 
festly no  element  of  trust  in  a  mortga^ 
of  this  character.  It  does  not  by  its  ovn 
vigor  devote  or  appropriate  the  property 
embraced  in  it  to  the  payment  of  the  debt, 
but  only  to  the  indemnity  of  the  indorser 
in  the  event  he  should  sustain  loss  by  rea- 


his  promissory  note,  conveyed  to  the  man- 
ager of  his  business  substantially  all  of  his 
property,  with  the  understanding  and  as^ree- 
ment  that  such  manager  should  execute  to 
the  indorser  a  mortgage  in  payment  of  his 
liability  as  indorser,  and  that  the  latter 
should  pay  to  the  debtor  a  certain  sum  in 
cash,  pursuant  to  which  agreement  the  in- 
dorser at  the  time  of  the  conveyance  paid 
the  debtor  the  agreed  sum,  and  the  manasrer 
executed  his  note  and  a  mortgage  upon  the 
property  to  secure  it,  in  an  amount  to 
•cover  the  indorsed  note  and  the  cnsh  so 
paid;  and  the  manager  paid  no  money  for 
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the  property,  but  was  to  have  any  surplus 
that  might  be  left  over  after  payine  th<> 
indorser,  and  the  mortgage  recited  that  it 
was  given  for  the  purchase  money  advanced 
by  the  indorser  to  the  g^ntee  of  property. 
— it  was  held  that  the  manager  was  a  mere 
conduit  and  was  used  as  a  mere  instru- 
mentality for  evading  a  similar  statute, 
and  that  the  indorser's  attitude  toward  the 
debtor  was  that  of  a  creditor,  within  the 
meaning  of  the  statute,  and  the  transac- 
tion inured  to  the  benefit  of  all  the  cred- 
itors of  the  grantor  equally.        A.  G  W. 
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son  of  his  indorsement,  and  it  is  recited 
that  he  indorsed  the  notes  for  accommoda- 
tion. The  mortgage  created  a  mere  lien, 
and  therefore  could  not  raise  any  trust  by 
reason  of  passing  title  into  the  mortgagee. 
It  passed  no  title/'  under  the  law  of  this 
state. 

In  Hoffman  v.  Mackall,  5  Ohio  St.  124,  64 
Am.  Dec.  637,  an  assignment  or  uncondi- 
tional deed  of  trust  was  distinguished  from 
a  mortgage,  or  deed  of  trust  in  the  nature 
of  a  mortgage,  thus:  ''There  is  a  manifest 
and  well-settled  distinction  between  an  un- 
conditional deed  of  trust  and  a  mortgage, 
or  deed  of  trust  in  the  nature  of  a  mort- 
gage. The  former  is  an  absolute  and  in- 
defeasible conveyance  of  the  subject-matter 
thereof  for  the  purpose  expressed;  whereas, 
the  latter  is  conditional  and  defeasible.  A 
mortgage  is  the  conveyance  of  an  estate, 
or  pledge  of  property,  as  security  for  the 
payment  of  money  or  the  performance  of 
some  other  act,  and  conditioned  to  become 
void  upon  such  payment  or  performance. 
A  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  in  trust  by  way  of 
security,  subject  to  a  condition  of  defea- 
sance, or  redeemable  at  any  time  before 
the  sale  of  the  property.  A  deed  conveying 
land  to  a  trustee  as  mere  collateral  se- 
curity for  the  payment  of  a  debt,  with 
the  condition  that  it  shall  become  void 
on  the  payment  of  the  debt  when  due,  and 
with  power  to  the  trustee  to  sell  the  land 
and  pay  the  debt  in  case  of  default  on  the 
part  of  the  debtor,  is  a  deed  of  trust  in  the 
nature  of  a. mortgage.  By  an  absolute  deed 
of  trust  the  grantor  parts  absolutely  with 
the  title,  which  rests  in  the  grantee  uncon- 
ditionally for  the  purpose  of  the  trust. 
The  latter  is  a  conveyance  to  a  trustee  for 
the  purpose  of  raising  a  fund  to  pay  debts, 
while  the  former  is  a  convevance  in  trust 
for  the  purpose  of  securing  a  debt,  subject 
to  a  condition  of  defeasance."  ,  See  also 
Crow  V.  Beardsley,  68  Mo.  435,  438;  De 
Wolf  V.  SpragueMfg.  Co.  49  Conn.  282; 
Burrill,  Assign.  6th  ed.  §  8. 

Tested  by  the  principles  above  announced, 
the  deed  from  Brewer  to  Rvon  and  Hendrv 
was  a  voluntary  assignment.  Brewer  made 
a  promissory  note  to  McQueen,  with  sixteen 
indorsers.  Being  insolvent  at  the  time,  he 
conveyed  realty  and  personalty  to  two  of 
these  indorsers.  It  was  stated  in  the  deed 
that  it  was  made  in  order  to  indemnify 
the  indorsers  against  loss,  and  that  it  was 
for  the  express  purpose  ''of  vesting  the  title 
of  the  property  herein  conveyed  in  the  said 
parties  of  the  second  part,  for  the  use  and 
benefit  of  them,  the  said  indorsers."  But 
it  was  not  conditional  upon  the  indorsers 
being  held  liable  or  suffering  loss.  There 
was  no  clause  of  defeasance  in  case  they 
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did  not  have  to  pay  the  indebtedness  or 
did  not  incur  any  loss.  The  conveyance 
was  absolute.  It  was  not  a  deed  of  trust 
in  the  nature  of  a  mortgage.  The  two 
grantees  named  were  trustees  to  do  cer- 
tain acts.  It  was  expressly  declared  that, 
if  either  of  them  failed  or  refused  "to  act 
in  pursuance  of  the  terms  and  conditions 
of  this  deed,"  the  other  should  have  power 
to  do  so;  and  that,  in  the  event  of  the 
death  or  resignation  of  both  of  them,  the 
indorsers  should  name  a  successor  or  succes- 
sors, who  should  have  all  the  powers  of  the 
original  grantees.  Clearly  this  created  a 
trust  with  certain  powers  to  be  executed. 
What  they  were  to  do  is  thus  stated  in  the 
deed:  They  "are  authorized  to  sell  the 
same  or  any  part  thereof  at  private  sale  or 
at  public  sale  for  cash,  paying  the  purchase 
price  therefor  on  the  promissory  not«  above 
described,  and  in  my  name  to  m&ke  or 
cause  to  be  made  all  deeds,  bills  of  sale, 
or  such  other  conveyances  as  may  be  neces- 
sary for  the  carrying  into  effect  the  inten- 
tion of  this  deed."  There  was  no  convey- 
ance by  the  debtor  to  the  principal  creditor, 
either  in  payment  of  the  debt  or  to  secure 
it.  There  was  not  a  mere  security  given 
tp  the  indorsers  to  indemnify  them  against 
loss.  There  was  an  absolute  trust  deed  to 
two  of  the  indorsers,  with  power  in  the 
trustees  to  sell  and  convey  the  property^ 
and  appropriate  the  proceeds  to  the  pay- 
ment of  the  note.  Under  such  a  deed,  they 
could  not  exercise  the  power  for  any  other 
purpose.  Even  precatory  or  recommenda- 
tory words  will  suffice  to  create  a  trust, 
if  they  are  sufficiently  imperative  to  show 
that  it  is  not  left  discretionary  with  the 
party  to  act  or  not,  and  if  the  subject- 
matter  of  the  trust  is  defined  with  suffi- 
cient certainty,  and  if  the  object  is  also 
clearly  defined  and  the  mode  in  which  the 
trust  is  to  be  executed.  Civ.  Code,  §  3162. 
While  the  primary  purpose  alleged  for  the 
making  of  the  deed  was  the  benefit  of  the 
indorsers,  yet  that  benefit  was  to  be 
worked  out  without  regard  to  any  loss  or 
payment  by  the  indorsers  or  judgment 
against  them,  by  means  of  a  payment  to 
the  creditor,  to  be  made  by  the  tiiistees. 
This  constituted  an  assignment. 
Judgment  reversed. 


All  the  Justices  concur,  except  Holden, 


J. 


Holden,  J.,  dissenting: 

I  cannot  concur  in  the  judgment  of  the 
other  members  of  the  court,  but  must  dis- 
sent therefrom.  The  deed  in  question  ex- 
pressly states  that  it  was  made  "in  order 
to  indemnify  them,  the  said  indorsers, 
against  loss  by  reason  of  said  indorsement,*' 
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and  further  declares:  "The  intention  of 
this  deed  being  for  the  express  purpose  of 
vesting  the  title  of  the  property  herein 
conveyed  in  the  said  parties  of  the  second 
part,  for  the  use  and  benefit  of  them,  the 
said  indorsers."  The  indorsers  "were  not 
creditors  of  the  grantor.  The  fact  that  au- 
thority was  given  tor  a  sale  of  the  property 
and  the  payment  of  the  proceeds  thereof 
to  the  payee  of  the  note  did  not  make  the 
deed  one  of  assignment.  The  cardinal  rule 
of  construction  of  instruments  in  writing  is 
to  arrive  at  the  intention  of  the  parties. 
The  intention  of  the  parties  to  this  instru- 
ment was  that  the  deed  should  operate 
merely  as  a  security  to  the  indorsers.  As 
before  stated,  the  deed  expressly  declares 
that  it  is  made  "in  order  to  indemnify  them, 
the  said  indorsers,  against  loss  by  reason 
of  said  indorsement,"  and  Civ.  Code,  §  2983, 
provides:  "If  the  principal  executes  any 
mortgage  or  gives  other  security  to  the 
surety  or  indorser,  to  indemnify  him  against 
loss  by  reason  of  his  suretyship,  the  surety 
or  indorser  may  proceed  to  foreclose  such 
mortgage,  or  enforce  such  other  lien  or  se- 
curity, as  soon  as  judgment  shall  be  ren- 
dered against  him  on  his  contract."  In 
Importers'  Bank  v.  McGhees,  88  Ga.  702, 
708,  16  S.  E.  27,  28,  in  discussing  the  sec- 
tion just  quoted,  the  court  says:  "We 
think  this  prescribes  a  rule  which  was  in- 
tended to  be  general,  and  that  it  compre- 
hends all*  cases  of  the  class  mentioned.  By 
clear  implication  it  negatives  any  right  of 
foreclosure  until  the  surety  or  indorser  has 
paid  something  on  the  debt,  or  judgment 
has  been  rendered  against  him  on  his  con- 
tract. In  the  present  case  neither  of  these 
events  has  occurred.  The  indorser  is  con- 
sequently without  any  right  to  inaugurate 
any  proceeding  to  foreclose  the  mortgage. 
As  to  him  the  mortgage  is  immature,  there 
has  been  no  breach  of  its  condition,  it  is 
not  yet  due  and  payable,  and  may  never 
become  so.  It  logically  follows  that  the 
creditor  cannot  proceed  on  his  own  behalf 
to  enforce  the  mortgage,  although  the  peti- 
tion alleges  that  the  indorser,  as  well  as 
the  principal  debtors,  is  insolvent.  Not- 
withstanding decisions  of  some  other  courts 
to  the  contrary,  there  is  manifestly  no  ele- 
ment of  trust  in  a  mortgage  of  this  char- 
acter. It  does  not  by  its  own  vigor  devote 
or  appropriate  the  property  embraced  in  it 
to  the  payment  of  the  debt,  but  only  to 
the  indemnity  of  the  indorser  in  the  event 
he  should  sustain  loss  by  reason  of  his 
indorsement,  and  it  is  recited  that  he  in- 
dorsed the  notes  for  accommodation."  Un- 
der the  Code  section  above  quoted,  the  in- 
dorsers would  have  no  right  to  exercise  the 
power  of  sale  contained  in  the  deed  to  them 
until  judgment  had  been  rendered  against 
31  L.R.A.(N.S.) 


them,  or  until  they  had  paid   tbe   debt  or 
some  part  thereof.     The  deed   recites  that 
it  was  made  "in  order  to  indemnify  them, 
the  said  indorsers,  against  loss   hy  reason 
of  said  indorsement,"  and  further  recited: 
"The  intention  of  this  deed  being  for  tbe 
express  purpose  of  vesting  the  title  of  tbe 
property  herein  conveyed  in  the  said  par- 
ties of  the  second  part,  for  the   use  aitd 
benefit  of  them,  the  indorsers."     In  Tiew  of 
these  statements  in  the  deed  and  the  pro- 
vision  of   the   Code   section    sboTe    quoted 
(the  meaning  of  which  is  that   the  power 
of  sale  could  not  be  exercised  until  judg- 
ment   had   been    rendered   against    the   la- 
dorsers,  or  until  they  have   paid   the  debt 
or  some  part  thereof),  the  dee<^.   properly 
construed,  conveyed  the  title  to   the  prop- 
erty simply  for  the  purpose  of  indeumify- 
ing  the  indorsers,  and  cannot  properly  be 
held   to  be  an  assignment  for  the   benefit 
of  any  creditor  or  creditors  of  the  maicer 
of  the  deed. 


IOWA  SUPREME  COURT. 

THEODORE  DIECKMANN,  Admr.,  etc.,  of 
Frederick  J.  Dieckmann,  Deceased. 
Appt., 

V. 

CHICAGO     &    NORTHWESTERN    KAIU 
WAY  COMPANY. 

(146  Iowa,  250,  121  N.  W.  767.) 

Carrier  —  passenger  —  relation. 

1.  One  who  goes  to  a  railway  station  sad 
purchases  a  ticket  for  a  train  due  shortly 
afterwards  is  entitled  to  the  rights  of  a 
passenger  in  crossing  the  tracks  to  board 
the  train,  after  it  has  been  announced. 

Evidence  —  burden  of  proof  *—  death 
of  passenger. 

2.  A  railroad  company  whose  train  kills 
a  passenger  has  the  burden  of  negativing 
the  inference  of  negligence  on  its  part. 

Trial  — •  Jury  — •  speed  of  train. 

3.  Whether  or  not  a  train  is  run  into 
a  station  in  the  night  at  reasonable  speed 
is  for  the  jury,  where  passengers  for  it  are 

Note,  k—  Running  train  or  car  he^ween 
standing  train  and  aiaUtn^ 

The  earlier  cases  upon  this  question  are 
collected  in  a  note  to  Atchison,  T.  &  S.  F. 
R.  Co.  V.  McElroy,  13  L.R.A.(N.S.)  620. 
Since  the  preparation  of  that  note,  the  fol- 
lowing decisions  have  been  reported: 

The  liability  of  a  carrier  for  injury  to 
a  passenger  struck  by  a  train  passing  be- 
tween the  station  and  his  train  is  thus  de- 
fined in  Keifner  v.  Pittsburg,  C.  C.  &  St 
L.  R.  Co.  223  Pa.  50.  72  Atl.  253,  approv- 
ing a  verdict  against  the  carrier  for  the 
death  of  a  passenger  as  he  was  crossing  the 
station  platform  to  board  a  train:     ^'Tbe 
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required  to  cross  the  track  on  which  it  is 
approaching,  and  their  only  means  of  judg- 
ing its  location  and  speed  is  by  the  head- 
light 

Same  «- presumption  of  negligence. 

4.  Whether  or  not  a  railroad  company 
has  overcome  the  presumption  of  negligence 
on  its  part,  arising  from  the  fact  that  its 
train  kills  a  passenger,  is  a  question  for 
the  jury. 

Carrier  —  passenger  —  crossing  tracks 
^  safety. 

5.  A  railroad  company  which  requires 
passengers  to  cross  tracks  in  the  night  to 
board  a  train  must  provide  a  reasonably 
safe  way  for  the  crossing  to  be  made,  and 
exercise  the  highest  degree  of  care  to  pro- 
tect them  from  injury  in  making  the  pas- 
sage. 


Trial  -*  Jury  — •  provision  for  crossing 
railroad  tracks. 

6.  Whether  or  not  the  provision  for  safe- 
ty made  by  a  railroad  company  whicli  re- 
quires passengers  to  cross  tracks  in  the 
night  to  board  trains  is  reasonable  is  a 
question  for  the  jury. 

Negligence  —  crossing  track  —  matter 
of  law. 

7.  The  fact  that  a  passenger  who  is  re- 
quired to  cross  in  the  night,  to  board  a 
train,  the  track  by  which  it  is  approach- 
ing, undertakes  to  do  so  after  the  train  is 
annoimced  and  in  sight,  is  not  negligence 
per  «e,  at  least  where  he  follows  or  accom* 
panics  across  the  track  the  agent  who  made 
the  announcement. 

Trial  —  Jury  — •  crossing  tracks. 

8.  Whether  or  not  a  passenger  required 


deceased,  having  purchased  a  ticket  for  his 
transportation,  and  being  in  the  defend- 
ant's station  awaiting  the  arrival  of  the 
train,  was  a  passenger,  and  entitled  to  the 
company's  protection  until  he  entered  the 
train.  It  was  therefore  the  duty  of  the  de- 
fendant company  to  use  care  in  providing 
a  safe  way  or  approach  to  the  platform 
from  which  its  west-bound  train  could  be 
entered.  His  right  to  a  safe  transit  over 
the  east-bound  track  is  the  same  in  at- 
tempting to  reach  his  train  from  the  sta- 
tion as  a  passenger  who,  having  alighted 
from  a  train,  attempts  to  cross  intervening 
tracks  to  enter  the  station.  There  is  a 
positive  duty  imposed  upon  the  company  in 
such  cases,  to  provide  a  reasonably  safe 
passage  over  intervening  tracks,  and  not 
to  permit  locomotives  or  trains  to  pass  over 
them  while  passengers  are  on  the  crossing. 
Negligence  in  the  performance  of  this  duty 
will  subject  the  company  to  liability  for 
any  resulting  injury;"  and  again,  speaking 
of  the  rights  of  the  other  passengers  who, 
with  the  deceased,  had  been  directed  by  the 
ticket  agent  to  proceed  to  their  train: 
"They  had  a  right  to  assume  that  the  ap- 
proach to  the  train  was  reasonably  safe, 
and  they  were  not  bound  to  anticipate  that 
their  safety  would  be  endangered  by  the 
company  permitting  a  train  to  be  run  over 
the  crossing  on  the  east-bound  track  at 
this  time.  They  could  rely  upon  the  per- 
formance of  .the  company's  duty  not  to  per- 
mit a  train  to  pass  on  that  track." 

The  rule  that  it  is  clear  negligence  to 
permit  a  train  to  pass  between  a  station 
and  another  train  which  is  taking  on  or 
discharging  passengers  was  followed  in 
Besecker  v.  Delaware,  L.  ft  W.  R.  Co.  220 
Pa.  507,  123  Am.  St.  Rep.  714,  69  Atl.  1039, 
14  A.  ft  E.  Ann.  Cas.  21,  where  the  facts 
showed  that  the  train  upon  which  the 
plaintiff  was  a  passenger  had  slackened 
speed  preparatory  to  stopping  at  his  station, 
that  the  station  had  been  announced,  and 
the  door  of  the  car  and  of  the  vestibule 
opened;  and  the  plaintiff,  while  the  train 
was  still  moving  slowly,  without  any  notice 
of  danger,  alighted,  assuming,  as  he  had 
a  right  to  do,  that  the  place  for  discharging 
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passengers  was  safe,  and  was  struck  by  an- 
other train  as  he  started  to  cross  to  the 
station.  The  court  held  that  the  defendant 
company  was  liable,  and  that  the  fact  that 
the  train  was  moving  was  not  notice  of 
danger  to  the  passengers,  so  as  to  make 
the  plaintiff  guilty  of  negligence  contribut- 
ing to  the  accident,  in  leaving  the  train  be- 
fore it  came  to  a  full  stop. 

In  Atlantic  City  R.  Co.  ▼.  Clegg,  183 
Fed.  216,  the  carrier's  ticket  office  and 
waiting  room  were  at  the  side  of  a  plat- 
form which  ran  along  the  south  bound  of 
two  parallel  tracks,  and  a  public  street 
crossed  the  two  tracks  at  the  south  end 
of  the  station;  a  picket  fence  between  the 
two  tracks  extended  from  the  avenue  north- 
ward, preventing  passengers  from  crossing 
from  one  track  to  the  other  except  by 
using  the  street,  and  this  they  were  accus- 
tomed to  do,  the  two  platforms  and'  the 
street  all  being  made  of  concrete  and  being 
on  the  same  level  without  dividing  line; 
the  plaintiffs'  intestate,  holding  a  return 
ticket,  entered  the  waiting  room  and  re- 
mained until  the  arrival  of  the  train  he 
was  to  take;  the  train  stopped  with  the 
rear  platform  of  its  last  car  beyond  the 
fence,  and  opposite  the  street  crossing;  as 
the  deceased  was  crossing  from  the  waiting 
room  to  the  train  upon  the  street,  he  was 
struck  by  a  fast  train  on  the  intervening 
track.  The  court  held  that  the  relation 
of  passenger  clearly  existed;  that  the  same 
did  not  terminate  when  the  deceased  en- 
tered the  street  to  reach  his  train,  the  de- 
fendant having  made  the  street  the  only 
means  of  approach  to  its  north -bound 
trains,  and  thus  impliedly  invited  him  to 
use  it;  and,  further,  that  the  deceased  was 
justified  under  the  circumstances  in  as- 
suming that  the  railroad  company  would 
warn  him  of  the  danger  threatening  his 
crossing. 

It  was  held  in  Harper  v.  Pittsburg,  C.  C, 
ft  St.  L.  R.  Co.  219  Pa.  368,  68  Atl.  831, 
where  a  passenger  was  struck  by  a  freight 
train  while  he  was  standing  on  a  platform 
intended  for  such  use,  waiting  to  board  a 
trpin  which  was  approaching,  but  had  not 
fully  stopped,  that  the  court  could  not  hold 
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to  cross  in  the  tiight  the  track  on  which 
his  train  is  approaching,  in  order  to  board 
it,  exercises  due  care  under  all  the  cir- 
cumstances of  the  case,  is  a  question  for  the 
jury  in  an  action  to  hold  the  railroad  com- 
pany liable  for  killing  him  by  the  train, 
where  the  conclusion  from  the  facts  is  not 
so  clear  as  to  compel  the  assent  of  all  rea- 
sonable minds. 

Carrier  —  direction  — •  crossing  traclcs 
—  reliance. 

9.  A  passenger  who  is  required  to  cross 
the  track  on  which  his  train  is  approaching, 
in  order  to  board  it,  may  ordinarily  rely 
on  the  invitation  of  the  station  agent  to 
cross  at  a  particular  time,  as  an  assurance 
that  it  may  be  done  in  safety. 

(Sherwin,  J.,  dissents.) 

(June  5,   1909.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
1\  the  District  Court  for  Linn  County 
entered  upon  a  verdict  directed  for  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  A.  Clarice,  and  IVil- 
liam  6.  Clark,  for  appellant: 

It  was  the  duty  of  defendant  to  furnish 
decedent  with  a  safe  way  to  the  train,  to 
give  him  time  and  opportunity  to  reach  it 
in  safety,  and  to  escort  and  direct  him,  if 
such  action  was  reasonably  necessary. 

Warner  y.  Baltimore  &  O.  R.  Co.  io8  U. 
S.  344,  42  L.  cd.  495,  18  Sup.  Ct.  Rep.  68; 
Beecher  v.  Long  Island  R.  Co.  161  N.  Y. 
224,  55  N.  E.  899;  Brassell  v.  New  York 
C.  &  H.  R.  R.  Co.  84  N.  Y.  241;  Terry  v. 
.Tewett,  78  N.  Y.  338;  Dobiecki  v.  Sharp, 
,88  N.  Y.  203;  Murphy  v.  New  York  C.  & 
H.  R.  R.  Co.  88  N.  Y.  445;  Stillings  v. 
Metropolitan  Street  R.  Co.  177  N.  Y^.  344, 
69  N.  E.  641;  Redhing  v.  Central  R.  Co. 
08  N  J.  L.  641,  64  Atl.  431;  Warren  v. 
Fitchburg  R.  Co.  8  Allen,  227,  85  Am.  Dec. 


700;  Wheelock  v.  Boston  ft  A.  R.  Co.  103 
Mass.  207;  Atchison,  T.  &  S.  F.  R.  Co.  ^ 
Shean,  18  Colo.  368,  20  L.R.A.  729,  33  Pa. 
108;  Philadelphia,  W.  &  B.  R.  Co.  v.  An- 
derson, 72  Md.  519,  8  L.R.A.  673,  20  Am 
St.  Rep.  483,  20  Atl.  2;  Baltimore  &  O.  Pw 
Co.  V.  State,  60  Md.  463. 

In  passing  over  double  tracks  or  otbi-r 
tracks,  to  reach  a  train,  a  passenger  ha^ 
the  right  to  assume  that  the  eompany  will 
furnish  him  with  a  safe  way,  and  that  it4 
agent  escorting  him  will  take  him  aafeh 
over;  and  the  rule  that  he  is  required  to 
look  and  listen  does  not  apply. 

Kohler  v.  Pennsylvania  R.  Co.  135  Pa. 
346,  19  Atl.  1049;  Pennsylvania  R.  Ca  t. 
White,  88  Pa.  327;  Pennsylvania  Co.  ^. 
Keane,  41  111.  App.  317;  Chicago  &  A.  R. 
Co.  v.  Wilson,  63  111.  167;  Weeks  ▼.  Nev 
Orleans  S.  F.  &  L.  R.  Co.  40  Ldu  Ann.  8(K). 
8  Am.  St.  Rep.  560,  5  So.  72;  Allender  t. 
Chicago,  R.  I.  ft  P.  R.  Co,  43  Iowa,  276: 
Betts  V.  Lehigh  Valley  R.  Co.  191  Pa.  5*80. 
45  L.R.A.  261,  43  Atl.  363;  Redhing  ▼. 
Central  R.  Co.  68  N.  J.  L.  641,  54  AtL  431. 
Where  a  passenger  is  injured  in  cTossiiig 
a  track  at  the  invitation  of  the  company. 
the  question  of  his  contributory  negligence 
is  always  for  the  jury. 

Warner  v.  Baltimore  &  0.  R.  Co.  168  U. 
S.  346,  42  L.  ed.  496,  18  Sup.  Ct.  Rep.  6^; 
Elliott  v.  Chicago,  M.  &  St.  P.  R.  Co.  150 
U.  S.  245,  37  L.  ed.  1068,  14  Sup.  Ct.  Rep, 
85;  Warren  v.  Fitchburg  R.  Co.  8  Allen, 
231,  85  Am.  Dec.  700;  Beecher  t.  Loeg 
Island  R.  Co.  161  N.  Y.  225,  55  N.  E.  899; 
Stillings  V.  Metropolitan  Street  R.  Co.  177 
N.  Y.  346,  69  N.  E.  641;  Allender  ▼.  Chi- 
cago, R.  I.  &  P.  R.  Co.  37  Iowa,  272,  43 
Iowa,  276. 

Messrs.  Grimm,  Trewin,  A  Mollt, 
Clark  A  Mcliaughlln,  and  James  C. 
Davis,  for  appellee: 

No  duty  rests  on  the  station  agent  per- 
sonally to  escort  passengers  between  plat- 
forms. 


as  a  matter  of  law  that  the  plaintiff  was 
barred  a  recovery  by  reason  of  his  alleged 
contributory  negligence  is  not  waiting  in 
safety  at  the  station  until  the  passenger 
train  had  come  to  a  full  stop. 

A  railroad  company  was  held  liable  for 
its  negligence  in  running  a  train  between 
a  station  and  another  train  upon  which 
passengers  were  about  to  embark,  in  Stru- 
ble  V.  Pennsylvania  Co.  226  Pa.  118,  76 
Atl.  17,  where  a  passenger,  having  left  the 
station  at  the  direction  of  the  station  agent, 
to  cross  to  his  train,  it  being  necessary  to 
reach  the  farther  side  of  the  track  upon 
which  it  was  approaching,  was  held  up 
by  a  passing  train  on  an  intervening 
track,  and,  as  he  continued  across  after  it 
had  passed,  was  struck  and  injured  by  the 
train  he  intended  to  take,  due  to  the  ob- 
struction of  the  view  by  the  passing  train 
Ul  L.R.A.(N.8.) 


and  its  emission  of  smoke  and  steam,  and 
to  the  faet  that  the  noise  of  the  train  pre- 
vented his  hearing  any  warning.  The  conn 
said  that  the  intending  passenger,  awaitin«r 
his  train  at  a  station,  has  the  right  to  as- 
sume that  the  railroad  company  will  per- 
form its  duty  of  exercising  the  strictest 
vigilance  to  protect  him  from  being  io> 
jured  either  by  the  train  he  intends  to  take 
or  by  one  passing  through  the  station,  and 
held  that  the  question  of  the  plaintiff's  con- 
tributory negligence  was  properly  left  to 
the  jury. 

As  to  the  duty  of  a  passenger  emharkinj; 
or  disembarking  at  station,  to  stop,  louk^ 
and  listen  before  crossing  track  adjacent  to 
his  train,  see  Illinois  C.  R.  Co.  ▼.  Daniels. 
27  L.R.A.(N.S.)  128,  and  aecompanring 
note.  W.  A.  S. 
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Haben  ▼.  Central  Iowa  R.  Co.  74  Iowa, 
738,  34  N.  W.  621;  Yaniell  v.  Kansas  City 
Ft.  S.  &  M.  R.  Co.  113  Mo.  570,  18  L.R.A. 
601,  21  S.  W.  1. 

It  IB  the  duty  of  passengers  crossing 
tracks  to  look  and  listen  for  approaching 
trains. 

Steber  ▼.  Chicago  &  N.  W.  R.  Co.  115 
Wis.  200,  91  N.  W.  654;  Banning  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  89  Iowa,  76;  56 
N.  W.  277;  Moore  v.  Keokuk  &  W.  R.  Co. 
89  Iowa,  227,  56  N.  W.  430;  Patterson  v. 
Townsend,  91  Iowa,  726,  59  N.  W.  205; 
Crawford  v.  Chicago  G.  W.  R.  Co.  109 
Iowa,  435,  80  N.  W.  519;  Chicago  R.  I.  & 
P.  R.  Co.  V.  Houston,  95  U.  S.  702,  24  L. 
ed.  753;  Northern  P.  R.  Co.  v.  Freeman, 
174  U.  S.  383,  43  L.  ed.  1016,  19  Sup  Ct. 
Rep.  763. 

Even  if  deceased  was  being  escorted  across 
the  track  by  the  station  agent,  he  would  be 
guilty  of  contributory  negligence  if  he  failed 
to  exercise  an  independent  care  to  look 
and  listen  for  an  approaching  train. 

Willfong  y.  Omaha  &  St.  L.  R.  Co.  116 
Iowa,  548,  90  N.  W.  358;  Dean  v.  Pennsyl- 
vania R.  Co.  129  Pa.  514,  6  L.R.A.  143,  15 
Am.  St.  Rep.  733,  18  Atl.  719;  Smith  v. 
Maine  C.  R.  Co.  87  Me.  339,  32  Atl.  968; 
Miller  v.  Louisville,  N.  A.  &  C.  R.  Co.  328 
Ind.  97,  25  Am.  St  Rep.  416,  27  N.  E.  339 ; 
Griffith  y.  Baltimore  &  O.  R.  Co.  44  Fed. 
574. 

As  the  approaching  engine  and  train 
were  in  sight  of  deceased  at  the  time  he 
attempted  to  cross  the  track,  it  was  his 
duty  to  avoid  being  struck  by  such  train, 
and  he  assumed  all  risks  of  injury  from  the 
train  in  sight  in  crossing  in  front  there- 
of. 

Camp  T.  Chicago  G.  W.  R.  Co.  124  Iowa, 
243,  99  N.  W.  735;  Cowles  v.  Chicago,  R. 
I.  &  P.  R.  Co.  102  Iowa,  510,  71  N.  W.  580; 
Patterson  v.  Townsend,  91  Iowa,  725,  69 
N.  W.  205;  Moore  v.  Lindell  R.  Co.  .176 
Mo.  528,  75  S.  W.  676. 

"Weaver,  J.,  delivered  the  opinion  of  the 
court : 

The  following  facts  are  undisputed:  The 
defendant  operates  a  double  track  railway 
passing  east  and  west  through  the  town  of 
De  Witt,  Iowa.  The  ticket  office,  waiting 
room,  and  main  platform  of  the  station  are 
north  of  the  tracks.  Trains  move  east- 
ward on  the  north  track  and  westward  on 
the  south  track,  and  west-bound  passengers 
are  required  to  pass  from  the  main  plat- 
form over  a  planked  way  across  both  tracks 
to  a  platform  on  the  south  side,  in  order  to 
board  thei;*  trains.  At  about  11  o'clock 
of  the  night  of  March  31,  1902,  Frederick 
J.  Dieckmann,  a  traveling  salesman  went 
to  the  station  to  take  the  west-bound  train, 
31  L.R.A.(N.S.) 


which  was  due  there  about  twenty  min- 
utes later.  He  purchased  a  ticket  from 
De  Witt  to  Cedar  Rapids,  and  when  the  ap- 
proach of  the  train  was  announced,  or  very 
soon  thereafter,  he  picked  up  the  grips 
which  he  was  carrying,  and  started  in  the 
direction  of  the  south  platform.  At  or 
about  the  same  time  the  station  agent, 
taking  a  lantern,  went  in  the  same  direc- 
tion, and  both  he  and  Dieckmann  were 
struck  by  the  train,  the  former  being  in- 
stantly killed,  and  the  latter  mortally  in- 
jured, dying  the  next  day. 

Concerning  the  details  with  which  this 
general  outline  of  conceded  facts  is  to  be 
filled,  there  is  some  dispute  and  uncertain- 
ty. There  is,  however,  evidence  which  tends 
to  show  that  it  was  the  custom  or  practice 
of  the  agent,  on  the  approach  of  west- 
bound trains,  to  call  out,  "Train  west!  All 
passengers  cross  over  to  the  south  side." 
At  night  he  carried  a  lantern,  and,  after 
announcing  the  train,  crossed  over  to  the 
south  platform.  In  so  doing  he  was  in  the 
habit  of  showing  the  planked  way  or  cross- 
ing to  the  passengers  about  to  depart,  and 
assisting  them  over,  if  assistance  appeared 
to  be  needed.  On  the  night  in  question  he 
was  heard  to  make  the  usual  announce- 
ment; then,  taking  his  lantern  and  some 
mail  in  his  hand,  started  from  the  office 
in  the  direction  of  the  south  platform,  fol- 
lowed by  the  deceased.  The  engineer  in 
charge  of  the  locomotive  testifies  that  the 
train  was  moving  at  probably  40  miles  per 
hour,  and  was  one  minute  ahead  of  schedule 
time  as  it  entered  the  De  Witt  yards,  and 
16  miles  per  hour  at  the  east  end  of  the 
platform,  which  speed  he  thinks  had  been  re- 
duced to  8  miles  when  the  collision  oc- 
curred. The  headlight  would  not  distinctly 
reveal  to  the  engineer  the  form  of  a  man  at 
the  distance  of  100  feet,  but  in  his  judg- 
ment it  would  do  so  at  50  feet.  For  an  in- 
stant, as  he  approached,  his  eye  was  di- 
verted to  the  air  gauge  of  the  engine,  and, 
as  he  looked  forward  again  when  very  near 
the  crossing  he  distinctly  saw  two  men  ap- 
parently running  across  the  track  to  the 
south,  one  being  slightly  ahead  of  the  other, 
the  one  in  the  rear  carrying  a  lantern.  Al- 
most at  the  same  instant,  and  before  any 
effective  measure  could  be  taken  to  stop  the 
train,  both  men  were  struck,  with  the  re- 
sults already  mentioned.  A  witness  for  de- 
fendant, who  claims  to  have  seen  the  col- 
lision, states  that  the  agent  and  himself 
crossed  the  tracks  in  safety  to  the  south 
platform,  and  on  turning  saw  Dieckmann 
coming,  carrying  three  grips.  On  reach- 
ing the  north  track  witness  says  Dieckmann 
fell,  and,  arising  and  hurrying  forward,  he 
fell  again  on  the  south  track,  when  the 
agent  went  back  and  laid  hold  of  him,  and 
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was  trying  to  drag  liim  from  the  track  when 
the  engine  came  upon  them.  This  witness 
and  the  engineer  are  the  only  persons  testi- 
fying as  eyewitnesses  of  the  accident,  and 
it  is  evident  that  one  of  them  is  mistaken 
as  to  some  of  its  material  circumstances. 
In  corroboration  of  the  engineer's  state- 
ment, it  may  also  be  said  that  the  body  of 
the  agent  was  found  under  the  north  wheel 
of  the  engine  or  on  the  north  rail;  while 
the  body  of  deceased  lay  on  the  platform 
on  the  south  side  of  the  south  rail.  Which 
story  is  the  more  worthy  of  credit  is  not  a 
question  for  the  court  to  consider;  nor  are 
we  prepared  to  say  that  if  the  latter  version 
is  correct,  it  is  decisive  of  the  case. 

Plaintiff's  claim  for  damages  is  based  up- 
on the  theory  that,  when  Dieckmann  went 
to  the  station  and  purchased  a  ticket  for 
passage  on  a  train  nearly  due,  the  rela- 
tion of  carrier  and  passenger  then  became 
effective,  and  that  the  railway  company 
thereupon  became  bound  to  exercise  the 
highest  degree  of  care  for  his  safety,  and 
to  provide  him  a  safe  way  to  the  train  and 
opportunity  to  reach  the  platform  with- 
out injury,  as  well  as  to  furnish  proper 
escort  and  direction  to  the  passenger,  if 
reasonably  necessary  to  insure  such  safety. 
In  these  respects  it  is  alleged  the  company 
was  negligent.  The  defendant  denies  neg- 
ligence on  its  part,  and  insists  that  the  in- 
testate was  clearly  guilty  of  contributory 
negligence.  Upon  a  former  submission  the 
ruling  of  the  trial  court  directing  a  ver- 
dict for  defendant  was  sustained  (Dieck- 
mann V.  Chicago  &  N.  W.  R.  Co.  —  Iowa,  — , 
105  N.  W.  526) ;  but,  a  petition  for  rehear- 
ing having  been  granted,  the  case  has  been 
re-argued  by  counsel  on  both  sides  with 
great  thoroughness.  The  material  ques- 
tions may  be  considered  in  the  following 
order : 

1.  We  will  first  inquire  as  to  the  rela- 
tion existing  between  the  appellee  and  the 
deceased  at  the  time  of  the  accident,  and 
the  measure  of  the  duty,  if  any,  which  the 
former  owed  to  the  latter.  Mr.  Hutchin- 
son states  the  general  rule  to  be  that  a 
person  who  goes  to  the  station  of  a  rail- 
way company  within  reasonable  time  prior 
to  the  hour  set  for  the  departure  of  a  train, 
with  the  bona  fide  intention  of  taking  pas- 
sage thereon,  and  there,  either  by  pur- 
chasing a  ticket  or  in  some  other  manner, 
indicates  such  intention  to  the  carrier,  he 
is  considered  to  be  a  passenger,  and  en- 
titled to  all  rights  and  privileges  which  the 
law  attaches  to  that  relation.  2  Hutchin- 
son, Carr.  3d  ed.  1006.  Such  is  also  the 
rule  of  the  decisions  and  text-books  gen- 
erally. 1  Fetter,  Carr.  Pass.  §  55;  Chi- 
cago &  A.  R.  Co.  V.  Walker,  217  111.  605, 
75  N.  E.  520:  Warren  v.  Fitehburg  R.  Co. 
31  L.R.A.(N.S.) 


8  Allen,  227,  85  N.  W.  700 ;  Knight  r.  Port- 
land, S.  ft  P.  R.  Co.  56  Me.  234,  M  Ab. 
Dec.  449;   Gaynor  v.  Old  Colony  &  K.  R. 
Co.   100  Mass.  208,  97  Am.  Dec.   96;   Clii- 
cago,  St.  P.  ft  K.  C.  R.  Co.  ▼.  Ryan.  1(5 
HI.  88,  46  N.  E.  208;  Warner  v.  Baltimore 
ft  O.  R.  Co.   168  U.  S.  339,  42  L.  ed.  491. 
18  Sup.  Ct.  Rep.  68;  Norfolk  ft  W.  R,  Co. 
V.  Galliher,  89  Va.  639,  16  8.  £.  935 ;  Haiti- 
More  ft  O.  R.  Co.  V.  State,  63  Md.  135.  Id. 
81  Md.  371,  32  Atl.  201;  Central  R.  ft  Bk^. 
Co.  V.  Perry,  58  6a.  461;  St.  Louis  Sontli- 
western  R.  Co.  v.  Franklin, — ^Tex.  Civ.  App. 
— ,  44  S.  W.  701 ;  Rogers  v.  Kennebee  Sl  B. 
Co.  86  Me.  261,  25  L.R.A.  491,  29  Atl.  ]0«9: 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Holloway.  71 
Kan.  1,  114  Am.  St.  Rep.  462,  80  PacT  31; 
Jordan  v.  New  York,  N.  H.  &   H.   R.  Ca 
165  Mass.  346,  32  L.R.A.  101,   52   Am.  St 
Rep.  522,  43  X.  E.  111.    This  court  is  also 
committed  to  the  same  doctrine.     Allender 
V.  Chicago  R.  I.  ft  P.  R.  Co.  37  Iowa,  270: 
Ramm  v.  Minneapolis  ft  St.  P.   R.     Col  94 
Iowa,  296,  62  N.  W.  751.     We  must  tliere- 
fore  consider  the  deceased  to  have  bees  a 
passenger  at  the  time  he  attempted  to  cross 
the  tracks,  and  the  degree  of   care   which 
the  company  was  bound  to  exercise  for  hi-, 
safety  must  be  measured  accordingly.     It  is 
also  to  be  observed  that,  when  it  was  showc 
that  deceased  sustained  the  relation  of  pas- 
senger, and  that  he  was  killed  by  a  traia 
under  the  management  and  control  of  the 
defendant  as  carrier,  the  burden  was  cast 
upon  it  to  negative  the  inference  or  pre- 
sumption   of    negligence    on    its    part.     9 
Hutchinson,  Carr.  3d  ed.  S  1413. 

2.  It  is  claimed  by  appellant  that  the 
railway  company  negligently  failed  to  con- 
trol or  reduce  the  speed  of  the  train  in  ap- 
proaching the  station.  Upon  the  former 
hearing  to  this  appeal,  the  court  in  its 
opinion  held  that  the  case  would  have  been 
one  for  the  jury  on  the  question  of  exces- 
sive, speed  but  for  the  fact  that  the  con- 
tributory negligence  of  the  deceased  exoner- 
ated the  company  from .  liability.  Counsel 
for  appellee  insist  that  no  rate  of  speed  in 
the  movement  of  a  railway  train  can  be 
negligence  per  ae,  and  that  the  case  be- 
fore us  presents  no  circunistanoea  from 
which  a  finding  of  want  of  reasonable  care 
by  the  company  in  this  respect  can  be  sus- 
tained. We  have  quite  frequently  said  that 
no  conceivable  rate  of  speed  by  a  railway 
train  in  the  open  country  will  be  held  neg- 
ligent as  a  matter  of  law,  but  we  have  no- 
where held  that  the  rate  of  speed  upon  or 
across  city  streets  or  public  crossings,  or 
on  station  grounds  where  passengers  may 
rightfully  go,  may  not  under  some  circnm- 
stances  be  found  negligent  as  a  matter  of 
fact.  Kinyon  v.  Chicago  ft  N.  W,  R  Co. 
U8  Iowa,  349,  96  Am.  St.  Rep.  382,  92  N. 
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W.  40;  Artz  V.  Chicago,  R.  I.  &  P.  R.  Co. 
44  Iowa,  285. 

In  the  case  before  us  the  company  re- 
quired ita  passengers  desiring  to  board  the 
west-bound  train,  to  leave  its  waiting  rooms 
and  cross  both  tracks  to  the  south  plat- 
form. The  approach  of  these  tracks  from 
the  east  was  from  a  straight  line  of  sev- 
eral miles.  At  night,  in  the  very  nature 
of  things,  the  view  of  a  locomotive  head- 
light, coming  straight  on  through  the  dark- 
ness, would  give  the  ordinary  observer  a 
very  inadequate  idea  of  its  distance  or  of 
the  speed  of  its  approach.  Of  all  these 
things  the  company  must  be  held  to  have 
had  knowledge,  and  we  think  it  a  fair  ques- 
tion for  the  jury  to  say  whether,  in  view 
of  the  known  danger  to  which  the  company's 
method  of  business  exposed  its  passengers 
in  this  respect,  and  all  the  circiimstanpes 
attending  the  accident,  the  train  at  that 
moment  was  or  was  not  being  operated  at 
a  reasonable  speed.  While  the  engineer  es- 
timates that  he  entered  the  yards  at  40 
miles  per  hour,  and  had  reduced  the  speed 
to  8  miles  at  the  place  of  the  accident,  and 
there  is  no  reason  to  question  his  good 
faith,  there  are  admitted  circumstances 
from  which  the  jury  could  reasonably  con- 
clude that  his  estimate  of  speed  is  too  low. 
We  are  therefore  inclined  to  reaffirm  our 
former  conclusion  on  this  branch  of  the 
case,  and  say  that  the  jury  was  entitled  to 
consider  whether  due  care  in  approaching 
the  platform  was  exercised.  Moreover,  un- 
der the  rule  above  cited,  which  casts  upon 
the  railway  company  the  duty  of  negativ- 
ing the  inference  of  negligence  arising  from 
the  injury  of  plaintiff  by  the  movement  of 
its  train,  it  was  very  clearly  for  the  jury 
to  say  whether  the  evidence  offered  in  de- 
fense was  sufficient  to  overcome  the  prima - 
facie  case  thus  made.  Tliat  rule  of  ca  re  due 
the  passengsr  applies  from  the  moment  he 
enters  the  station  for  the  pur|M>se  of  em- 
barking upon  an  approaching  train,  and  he 
has  the  right  to  expect  that  in  goin<;  to 
the  train  and  entering  the  cars  at  the  phiee 
prepared  for  that  purpose,  his  safety  will  be 
vigilantly  guarded  by  the  carrier's  agents. 

Directly  in  point  upon  this  subject  is  the 
language  of  the  supreme  court  of  Maryland : 
"Carriers  of  passengers  have  in  their  charge 
the  lives  and  safety  of  those  they  undertake 
to  transport,  and  are  subject  to  a  respon- 
siblity  proportioned  to  the  gravity  of  the 
trust  reposed  in  them.  They  are  bound  to 
use  the  utmoft  degree  of  care,  skill,  and 
diligence  in  everything  that  concerns  the 
Rafety  of  passengers,  nor  are  their  duties 
limited  to  tlie  mere  transportation  of  tliein. 
They  are  bound  to  provide  safe  and  con- 
venient modes  of  access  to  tlieir  trains,  and  1 
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of  departure  from  them.**  Philadelphia, 
W.  &  B.  R.  Co.  V.  Anderson,  72  Md.  510, 
8  L.R.A.  673,  20  Am.  St.  Rep.  483,  20  Atl. 
2.  In  the  same  case  it  is  held  that,  where 
the  relation  of  carrier  and  passenger  exists, 
and  the  latter  is  injured  by  the  movement 
of  the  carrier's  train,  these  facts  being 
shown,  the  onus  is  upon  the  carrier  to  show 
that  it  was  guilty  of  no  negligence  with  re- 
spect to  the  accident.  And  this,  says  the 
court,  can  only  be  done  by  proving  the  facts 
and  circumstances  explaining  the  cause  of 
the  accident,  and  showing  it  to  be  such  as 
could  not  have  been  guarded  against  by  the 
utmost  degree  of  diligence;  or,  in  other 
words,  quoting  the  language  of  Chief  Jus- 
tice Shaw,  "the  most  exact  care  and  dili- 
gence, not  only  in  the  management  of  tlio 
trains  and  cars,  but  also  in  the  structure 
and  care  of  the  track,  and  in  all  subsidiary 
arrangements  necessary  to  the  safety  of  the 
passengers.'*  That  the  station  agent  in  the 
present  instance  invited  the  deceased  to 
cross  the  track,  and  thereby  led  him  into 
imminent  peril,  is  shown  beyond  all  ques- 
tion, and  that  he  or  the  engineer  in  charge 
of  the  train,  or  both,  were  negligent,  is  so 
clear  that  to  say,  as  a  matter  of  law,  they 
were  both  exercising  due  care  for  tlie  pas- 
senger's safety,  would  be  a  palpable  ab- 
surdity. 

3.  Another  ground  of  alleged  negligenoo, 
as  stated  in  the  petition,  is  that  the  de- 
fendant, by  its  agent,  carelessly  and  negli- 
gently notified  and  directed  the  deceased  to 
cross  the  tracks,  and  negligently  undertook 
to,  and  did,  escort  and  direct  or  lead  him 
upon  the  crossing  in  front  of  the  train  by 
which  he  wbs  run  down.  Here,  too,  we 
think  the  testimony  makes  a  case  on  which 
the  plaintiff  was  entitled  to  go  to  the  jury. 
The  arrangement  of  the  station,  tracks,  and 
platform,  to  which  we  have  referred,  and 
the  necessity  thus  created  for  west-bound 
passengers  to  cross  said  tracks  in  front  of 
the  coming  train,  made  it  incumbent  on  the 
defendant  company  to  provide,  at  least,  a 
reasonably  safe  way  for  such  crossing  to  Ive 
made,  and  to  exercise  the  highest  degree 
of  care  to  protect  them  from  injury  in 
making  the  passage.  If  due  care  in  this  re- 
spect retpiired  a  timely  announcement  of 
the  approach  of  the  train,  or  the  use  of  a 
light  by  lantern  or  lamp  to  illuminate  the 
path,  or  the  services  of  a  guide  or  escort 
to  conduct  the  passengers  to  the  proper 
platform  (and  that  was  for  the  jury  to 
say),  the  failure  to  provide  these  safe- 
guards would  be  negligence;  and  if,  hav- 
ing provided  them,  the  announcement  is  de- 
layed so  long,  or  tlie  other  service  is  so 
carelessly  or  inefficiently  performed,  that 
a  passenger  is  exposed  or  led  into  dan- 
ger    which     proper     care     on     the     part 
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of  the  company's  agents  would  have  avoid- 
ed, it  is  properly  held  liable  for  the  conse- 
quences, unless  relieved  therefrom  by  a  fail- 
ure to  show  reasonable  care  on  part  of 
the  passenger.  This  rule  has  not  infre- 
quently been  applied  to  cases  very  similar 
in  their  facts  to  those  now  under  consid- 
eration. Gulf,  C.  &  S.  F.  R.  Co.  y.  Morgan, 
26  Tex.  Civ.  App.  378,  64  S.  W.  688; 
Shearm.  &  Redf.  Neg.  §  526;  Warner  v. 
Baltimore  &  0.  R.  Co.  168  U.  S.  346,  42  L. 
ed.  496,  18  Sup.  Ct.  Rep.  68;  Warren  v. 
Fitchburg  R.  Co.  8  Allen,  227,  85  Am.  Dec. 
700;  Chicago,  St.  P.  &  K.  C.  R.  Co.  v.  Ryan, 
165  111.  88,  46  N.  E.  208;  Beecher  y.  Long 
Island  R.  Co.  161  N.  Y.  225,  55  N.  E.  890; 
Wheelock  v.  Boston  &  A.  R.  Co.  105  Mass. 
207;  Chaffee  v.  Boston  &  L.  R.  Corp.  104 
Mass.  108. 

4.  If  we  are  correct  in  the  foregoing  con- 
clusion, and  the  question  of  due  care  on 
part  of  the  company  was  one  of  fact  for 
the  jury,  the  ruling  of  the  trial  court  in 
directing  a  verdict  for  defendant  cannot  be 
upheld,  unless  we  are  able  to  say  as  a  mat- 
ter of  law  that  the  deceased  was  guilty  of 
contributory  negligence.  On  the  affirma- 
tive of  this  proposition,  the  appellee  lays 
great  stress  in  argument;  but,  after  re- 
examining the  record  with  much  care,  we 
are  strongly  of  the  opinion  that  this,  too, 
was  a  question  for  the  jury.  The  fact  that 
deceased  undertook  to  cross  a  track  on 
which  he  knew  a  train  was  approaching  was 
not  necessary  negligence  in  law  or  in  fact. 
Tlie  construction  and  arrangement,  of  the 
station  and  platform  made  the  crossing  nec- 
essary. There  was  no  other  way  provided 
for  boarding  the  train.  The  defendant  must 
be  held  to  have  invited  the  deceased  to  go 
to  the  platform,  and  by  such  invitation  have 
given  him  implied  assurance  that  the  train 
was  at  such  distance,  and  moving  at  such 
rate,  that  he  could  cross  the  track  with 
safety.  In  accepting  that  invitation  and 
acting  upon  it,  he  cannot  be  charged  with 
culpable  negligence,  unless  the  danger  of 
collision  was  so  manifestly  imminent  that 
he  knew,  or,  as  an  ordinarily  prudent  per- 
son, under  all  of  the  circumstances,  he 
should  have  known,  of  the  peril  to  which  he 
was  thereby  exposed.  We  are  not  ready  to 
say  that  a  passenger  waiting  at  a  station 
in  the  nighttime  is  negligent  as  a  matter 
of  law  because  he  relies  upon  the  agent, 
and  acts  upon  his  announcement  of  the  ap- 
proach of  a  train,  and  follows  or  accom- 
panies him  across  the  track  to  the  appropri- 
ate platform.  The  circumstances  may  have 
been  such  that  he  ought  to  have  disregard- 
ed the  invitation,  and  refused  to  attempt 
the  crossing,  but  certainly  that  conclusion 
is  not  so  clear  or  so  imperative  as  to  com- 
pel the  assent  of  all  reasonable  minds.  Con- 
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tributory  negligence   is   peculiarlj   m   ques- 
tion of  fact,  and  the  court  should  not  at- 
tempt to  dispose  of  it  peremptorily,  aave 
wliere  the  circumstances  are  clear  and  na- 
disputed,   and   are  of   such   cbaraeier   that 
fair  and  unprejudiced  minds  cannot  arrive 
at  different  conclusions  therefrom.    Tbe  de- 
ceased  was  entitled   to  the   highest   degree 
of  care  by  the  defendant  for  his  protection. 
He  was  entitled  to  assume  that  a  reason- 
ably  safe  way   had   been   provided   for   his 
access  to  the  platform.     He  was  juatiCed 
in    assuming    that    the    announcement    was 
made    in    due    time,    so    that,    acting    with 
proper   despatch,   he   could   pass    in    safety 
from    the    waiting   room   to    the    platform. 
True,  these  things  did  not  absolve  him  from 
the  duty  to  exercise  reasonable  care  for  hU 
own  safety,  but  they  are  material  and  nec- 
essary elements  for  consideration   in  deter- 
mining what  where  the  requirements  of  rea- 
sonable care  on  his  part  under  all  the  cir- 
cumstances; and  this  is  a  question  of  fact, 
and  not  of  law,  to  be  answered  only  by  dul*- 
weighing  all  of  the  testimony  bearing  tlief^ 
on.     Warner  v.  Baltimore  &  O.  R.  Co.   168 
U.  S.  346,  42  L.  ed.  40G,  18  Sup.  Ct.  Rep. 
68;    Brassell  v.  New  York  C.   &  H.  IL   R. 
Co.   84   N.   Y.  244;    Gaynor  v.   Old   Colony 
&  N.  R.  Co.  100  Mass.  212,  97  Am.  Dec  !K>'; 
Beecher  v.   I^ng  Island  R.  Co.   161   N.   Y. 
225,  55  N.  E.  899;  Atchison,  T.  A  S.  F.  R. 
Co.  v.  Holloway,  71  Kan.  1,  114   Am.  St 
Rep.  462,  80  Pac.  31. 

In  Mayo  v.  Boston  &  M.  R.  Co.  104  Blass. 
141,  the  court,  speaking  with  reference  to 
alleged  contributory  negligence  of  a  passen- 
ger while  crossing  a  track  at  a  railway  sta- 
tion, says:     ''Although  the  burden  of  proof 
still    remains    upon    the    plaintiflT   in    thpat 
cases  to  show  the  exercise  of  such  a  degree 
of  care  as  was  appropriate  to  the  place  an^l 
occasion,  yet  the  court  will  not  attempt  to 
decide  the  question   of  due  care   upon  tlie 
preponderance  of    the    evidence.      The  sur- 
rounding circumstances,  and  the  whole  con- 
duct of  the   plaintiff   in   reference   thereto, 
will  ordinarily  afTord  ground  for  such  a  va- 
riety of  inferences  as  to  make  the  verdict  of 
a  jury  the  only  proper  means  to  determine 
the  essential   fact.     However  indicative  of 
carelessness  the  circumstances  may  seem  to 
the  court,   if  there  be  any  evidence   U|ion 
which  it  is  competent  for  the  jury  to  find 
that  reasonable  care  was  in  fact  exercised, 
it  is  proper  to  submit  it  to  them."     Tl:e 
same  court,  in  Gaynor  v.  Old  Colony  A  N. 
R.  Co.  100  Mass.  212,  97  Am.  Dec.  96,  dis- 
cussing the  same  question  of  contributory 
negligence    in    crossing     a   railway     track, 
makes    use    of    the    following    expression: 
"When  the  circumstances  under  which  the 
plaintiff  acts  are  complicated,  and  the  gen- 
eral knowledge  and  experience  of  men  do 
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not  at  once  condemn  his  conduct  as  care- 
less, it  is  plainly  to  be  submitted  to  the 
jury.  What  is  ordinary  care  in  such  cases, 
even  though  the  facts  are  undisputed,  is  pe- 
culiarly a  question  of  fact,  to  be  determined 
by  the  jury  under  proper  instructions.  It 
is  the  judgment  and  experience  of  the  jury, 
and  not  of  the  judge,  which  is  to  be  ap- 
pealed to.''  The  Illinois  court  has  said: 
**It  is  always  a  question  of  fact,  for  the 
jury  to  determine  from  the  evidence,  wheth- 
er the  person  injured  has  exercised  proper 
care  and  caution  in  crossing  a  railroad 
track,  and  not  a  question  of  law."  Pennsyl- 
vania Co.  V.  Frana,  112  111.  405;  Chicago, 
St.  L.  A  P.  R.  Co,  ▼.  Hutchinson,  120  111. 
587,   11  N.  E.  855. 

Since  this  case  was  originally  submitted, 
several  decisions  quite  in  point  have  been 
announced   in   other   jurisdictions,   and   to 
some  of  these  we  call  attention.    Chunn  v. 
City  &  Suburban  R.  Co.  (decided  by  the  Su- 
preme Court  of  the  United  States,  Decem- 
ber 2,  1907 ) ,  207  U.  S.  302,  62  L.  ed.  219, 
28  Sup.  Ct  Rep.  63,  presents  a  case  where 
the   plaintiff  went  at  night  to  the  station 
to    take  passage  on  a  ear  soon  to  arrive. 
The  road  was  double  tracked,  and  a  plat- 
form for  the  use  of  the  passengers  had  been 
provided   along  the   outside.     The   narrow 
space  between  the  traeks  was  also  planked, 
and  passengers  sometimes  stood  there  when 
waiting  to  board  the  cars.     Plaintiff  took 
her   stand  upon  this  narrow  place.     From 
this  position  she  could,  if  she  looked,  sec  an 
approaching  car  from  either  direction   for 
a  distance  of  at  least  a  quarter  of  a  mile. 
Standing  there,  as  the  train  she  was  ex]iect- 
ing  approached,  she  was  struck  and  injured 
hy  another  car  coming  in  from  the  opposite 
direction     on    the     other     track.     Having 
t^rox^bt  action  to  recover  damages,  the  trial 
court  directed  a  verdict  for  the  company, 
on  the  theory  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
This  judgment  M'as  affirmed  by  the  court  of 
appeals  of  the  District  of  Columbia,  which 
decision  was  reversed  by  the  Supreme  Court. 
After   first  finding  that  the  plaintiff  was 
not  a  trespasser,  the  court  proceeds  to  say 
that  she  "was  not,  as  a  matter  of  law,  guil- 
ty of  negligence  in  failing  to  appreciate  ac- 
curately the  boundaries  of  the  narrow  zone 
of  safety  which  the  defendant's  conduct  had 
left  to  her." 

More  closely  parallel  to  the  case  at  bar 
is  Karr  v.  Milwaukee  Liglit,  Heat,  &  Trac- 
tion Co.,  decided  by  the  Wisconsin  court, 
and  reported  in  132  Wis.  662,  13  L.R.A. 
(N.S.)  283,  122  Am.  St.  Rep.  1017,  113  N. 
W.  62.  There  the  defendant  operated  a 
double-track  electric  railway.  At  one  of 
its  stations  or  stopping  places,  where  no 
agent  or  attendant  was  in  charge,  it  erect- 
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ed  between  its  tracks  a  device  for  giving 
the  stop  signal  by  passengers  awaiting  at 
night.  It  was  so  arranged  that  when  a  le- 
ver attached  to  the  device  was  lifted,  a  light 
would  be  displayed  from  the  top  of  a  pole, 
and  on  releasing  the  lever,  the  light  would 
be  extinguished.  Attached  to  the  device 
was  a  printed  card  instructing  the  passen- 
gers to  hold  up  the  handle  until  the  car 
was  in  sight.  As  the  entrance  to  the  cars 
was  from  the  outside  of  the  track,  the  pas- 
senger, after  giving  the  signal,  was  of  ne- 
cessity obliged  to  pass  back  again  across  the 
track  in  front  of  the  approaching  car,  or 
wait  until  it  stopped,  and  then  walk  around 
it  to  the  opposite  side.  On  a  dark  night  the 
plaintiff,  desiring  to  take  a  car,  went  to 
the  signal  post,  and,  when  he  saw  or  heard 
the  car  approaching,  displayed  the  signal, 
and,  on  hearing  the  whistle  sounded  by  the 
motorman,  undertook  to  cross  the  track, 
and  was  run  down.  When  the  light  was 
displayed  the  car  was  only  about  110  feet 
distant,  and  running  very  rapidly,  and  plain- 
tiff had  taken  but  two  or  three  steps  from 
the  signal  post  when  he  was  struck.  To  the 
contention  of  the  defendant  that,  in  cross- 
ing the  track  in  front  of  the  rapidly  mov- 
ing car,  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  the  court, 
after  reciting  the  conditions  under  which 
the  accident  occurred  says:  "One  who  had 
by  daylight  observation  become  familiar 
with  these  conditions  and  these  measure- 
ments, and  the  place  of  stopping  the  north- 
bound car,  might,  and  probably  would,  re- 
main between  the  tracks  after  he  had  held 
lip  the  signal  light,  and  until  the  car  ar- 
rived; but  a  person  not  possessing  this  fa- 
miliarity, and  arriving,  on  a  dark  night 
where  distances  cannot  be  so  accurately  es- 
timated, might  ordinarily  and  usually,  in 
view  of  the  position  of  the  signal  light  on 
the  center  pole,  the  printed  and  inadequate 
instructions  thereon,  and  the  necessity  of 
boarding  the  car  from  the  outside,  cross 
over  from  that  side  immediately  upon  let- 
ting go  of  the  signal  light.  This  was  for 
the  jury  to  decide.  .  .  .  The  reason  for 
the  distinction  between  the  case  of  a  pas- 
senger crossing  a  track  under  such  circum- 
stances, and  the  case  of  an  ordinary  pedes- 
trian bearing  no  such  relation  to  the  rail- 
way company,  appears  to  rest  upon  the  pos- 
sibility or  probability  that  a  reasonably 
prudent  man,  in  the  exercise  of  ordinary 
care,  might  well  believe  that,  in  the  face  of 
such  implied  invitation  to  cross,  the  move- 
ments of  passing  trains  would  be  so  regu- 
lated or  adjusted  as  to  permit  his  cross- 
ing in  safety.  .  .  .  The  jury  was  au- 
thorized to  infer  from  the  evidence  that  the 
plaintiff,  as  a  reasonably  prudent  man,  un- 
derstood that  he  was  obliged  to  cross  the 
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east  track  in  order  to  board  the  car  in  ques- 
tion, and  to  cross  at  the  time  and  in  the 
manner  in  which  he  did  cross,  nnd  that  due 
care  would  be  exercised  by  the  defendant 
for  the  safety  of  those  so  crossing,  by  stop- 
ping the  car  south  of  or  at  the  signal  light. 
The  jury  had  also  the  right  to  consider 
that  the  plaintiff  was  so  near  the  inner 
rail,  and  in  such  a  position  in  giving  the 
signal,  that  an  ordinarily  prudent  man, 
knowing  that  the  car  would  stop  only  for  a 
moment  to  permit  him  to  embark,  might 
have  considered  it  the  proper  course  [for 
him]  to  cross  the  track  at  the  time  and  in 
the  manner  in  which  he  did  cross  it,  in  or- 
der to  enter  the  car.  It  was  essentially  a 
question  of  fact,  not  one  of  law,  whether 
or  not  an  ordinarily  prudent  man  would, 
under  the  circumstances,  have  done  as  the 
plaintiff  did."  These  words  apply  with  in- 
creased force  to  the  case  before  us.  The  de- 
ceased was  a  passenger,  and  entitled  to  pro- 
tection as  such.  He  was  not  only  implied- 
ly, but  expressly,  invited  to  cross  the  track 
in  front  of  the  incoming  train.  It  was  the 
only  method  provided  to  enable  him  to  take 
passage  upon  it.  The  place,  except  the 
small  area  illuminated  by  the  agent's  lan- 
tern, was  enveloped  in  the  darkness  of 
night.  The  only  visible  sign  of  the  ap- 
proaching train  was  the  headlight  of  the 
engine,  coming  "head  on"  through  the  dark- 
ness up  a  long  stretch  of  straight  track, 
a  situation  in  which  it  was  manifestly  dif- 
ficult, if  not  impossible,  to  judge  accurately 
of  its  speed  or  distance.  The  agent  to  whom 
was  intrusted  the  duty  to  guide  him  across 
the  track,  and  on  whom  he  as  a  passenger 
had  a  legal  right  to  rely,  directed  him  to 
take  the  south  platform,  and  in  following 
this  direction  the  collision  occurred.  Nor 
is  it  to  be  overlooked  that  the  train  was 
a  minute  ahead  of  time,  and  this  foct  is 
not  without  material  bearing  upon  the  ques- 
tion whether  deceased,  as  a  reasonably  pru- 
dent person,  may  not  have  believed  he  had 
ample  time  to  make  the  crossing  in  safety. 
We  can  imagine  no  state  of  circumstances 
calling  more  loudly  for  the  application  of 
the  principles  stated  by  the  Wisconsin 
court,  supra,  justifying  the  passenger,  an 
a  reasonably  prudent  man,  in  believing  that, 
in  the  face  of  such  invitation  to  cross  the 
track,  the  movements  of  trains  thereon 
would  be  so  regulated  and  adjusted  as  to 
p(*rmit  his  crossing  in  safety. 

A  discussion  by  the  court  in  Doyle  v. 
Boston  &  A.  R.  Co.  145  Mass.  386,  14  N. 
E.  461,  is  also  quite  pertinent  to  the  ques- 
tion here  presented.  The  deceased  was  driv- 
ing in  the  nighttime  over  a  crossing  of  the 
defendant's  tracks  in  the  citv  of  Boston. 
The  crossing  was  guarded  with  gates  op- 
erated bv  a  pateman,  and  was  also  protcct- 
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ed  by  a  gong  which  sounded  on  Uie  approteh 
of  a  train.  The  gates  being  open,  the  <!^ 
ceased  undertook  to  cross;  but  before  i<e 
reached  the  track  on  which  tbe  train  w» 
coming,  the  alarm  was  sounded,  and  Ue 
gateman,  seeing  him,  called  to  him  to  ttop 
and,  as  was  claimed,  immediately  called 
to  him  again  to  go  on.  The  deceased  evi- 
dently either  beard  the  alarm,  or  saw  ik 
approach  of  the  train,  for  he  was  seen  to 
start  suddenly,  whip  up  his  horses,  and  cb 
deavor  to  make  the  passage,  but  failed,  ind 
was  killed.  The  opinion,  delivered  br 
Holmes,  J.,  says  of  the  question  of  oontrib- 
titory  negligence:  "We  cannot  say  ai  • 
matter  of  law  that  .  •  .  [deoeattd] 
was  guilty  of  gross  negligence.  The  phio- 
tiirs  evidence  tended  to  show  that  .  .  . 
[he]  had  got  halfway  across  before  there 
was  any  warning,  and  before  the  gates  wen 
shut;  and  that  the  first  warning  be  rceeived 
was  when  the  gates  were  shut,  and  the  glt^ 
man  shouted  'Stop!' — a  shout  which  be 
may  have  heard  only  as  an  alarming  aoond; 
that  then,  practically  all  at  once,  the  <!^ 
ceased  whipped  his  horse,  the  gatemtn 
shouted  to  him  to  'come  on,'  and  opeiwi 
again  the  gate  in  front  of  bim.  We  do  not 
say  that  this  seems  to  us  the  most  probtbk 
view  of  the  facts,  but  it  is  one  which  tHe 
jury  might  have  taken  on  the  evidencr. 
Going  on  under  these  circumstances  wan  a 
mistake,  but  we  cannot  say  it  was  gr(^< 
negligence.  Something  must  be  allowed  for 
the  natural  impulse  which  some  people  fc**' 
when  suddenly  startled  and  alarmed,  t 
leap  forward,  and  more  for  the  natural  tP 
dency  to  follow  the  gateman's  direetionv-* 
We  have  ourselves,  within  the  last  fe« 
weeks,  held  it  error  for  the  eonrt  to  dirert 
a  verdict  for  the  defendant  In  a  cros»iic 
accident  case  where  the  alleged  negligence  of 
the  company,  and  freedom  from  oontributon 
negligence  by  the  plaintiff,  were  snstain^l 
by  evidence  far  less  persuasive  than  is  pn^ 
sen  ted  by  the  record  now  before  us.  Sef 
Calwell  V.  Minneapolis  &  St  L.  R.  Co.  T*^ 
Iowa,  32,  116  N.  W.  605. 

The  effect  of  an  invitation,  express  or  im- 
plied, by  a  gateman,  station  agent,  condoe- 
tor,  or  other  employee,  to  a  passenger  to 
cross  a  railway  track,  either  for  acecsB  to. 
or  exit  from,  a  train,  has  often  been  eoosid- 
ered  by  the  courts  in  relation  to  the  p^ 
tion  of  contributory  negligence.  It  has  tl- 
so  frequently  arisen  in  cases  of  injury  to 
highway  travelers;  and  even  in  this  cUm 
of  cases,  where  the  rule  of  care  by  the 
railway  company  is  much  less  stringent 
than  in  the  case  of  injury  to  passenger^, 
it  is  universally  held  that  such  invitatioTi 
excuses  the  person  attempting  the  crossing! 
from  the  ordinary  obligation  to  stop,  ^ock- 
and  listen  for  approaching  trains,  and  tli<t 
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he  may  ordinarily  rely  upon  the  invita- 
tion as  an  assurance  of  safety,  and  may  as- 
sume that  tlie  movement  of  cars  and  trains 
over  such  crossing  will  be  regulated  with 
due  regard  to  his  safety.  See  Glushing  v. 
Sharp,  96  N.  Y.  676;  Palmer  v.  New  York 
C.  &  H.  R.  R.  Co.  112  N.  Y.  241,  19  N.  E. 
678;  French  v.  Taunton  Branch  R.  Co.  116 
Mass.  537;  Sweeny  v.  Old  Colony  &  N.  R. 
Co.  10  Allen,  368,  87  Am.  Dec.  644;  So- 
nier  v.  Boston  ft  A.  R.  Co.  141  Mass.  10, 
6  N.  E.  84;  Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  305,  10  Am.  St.  Rep.  136, 
20  N.  E.  843;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Clough,  134  111.  586,  25  N.  £.  664,  20 
N.  E.  184;  Cleveland,  C.  C.  ft  I.  R.  Co.  v. 
Schneider,  45  Ohio  St.  678,  17  N.  E.  321; 
Terry  v.  Jcwett,  78  N.  Y.  338. 

In  the  Sweeny  Case,  10  Allen,  368,  87 
Am.  Dec.  644,  it  was  claimed  that  the  com- 
pany's agent  gave  the  plaintiff  a  signal  to 
cross  the  track,  and  the  court  says:  "No 
express  invitation  need  have  been  shown. 
It  would  have  been  only  necessary  for  the 
plaintiff  to  prove  that  the  agent  did  some 
act  to  indicate  that  there  was  no  risk  of 
accident  in  attempting  to  pass  over  the 
crossing."  In  the  Glushing  Case  the  ques- 
tion was  upon  an  implied  invitation  of- 
fered by  an  open  crossing  gate,  and  the 
court  uses  this  language:  'The  raising 
of  the  gate  was  a  substantial  assurance  to 
him  of  safety,  just  as  significant  as  if  the 
gateman  had  beckoned  to  him  or  invited 
him  to  come  on,  and  that  any  prudent  man 
would  not  be  influenced  by  it  is  against  all 
human  experience." 

In  Hartzig  v.  Lehigh  Valley  R.  Co.  154 
Pa.  364,  26  Atl.  310.  the  plaintiff  was  act- 
ing  under  the  direction  of  a  brakeman,  in 
making  her  exit  from  a  train,  and  was  in- 
jured. The  court  there  says:  "In  such 
circumstances  she  cannot  be  charged  with 
contributory  negligence  for  doing  what  she 
was  told  to  do  by  the  brakeman.  She  was 
still  in  the  charge  of  the  defendant  com- 
pany, and  therefore  was  not  a  discharged 
passenger.  She  was  using  the  means  for 
alighting  which  were  provided  for  her,  and 
with  the  assistance  of  their  agent.*'  The 
same  rule  is  affirmed  in  Filer  v.  New  York 
C.  R.  Co.  59  N.  Y.  351.  In  Jewett  v.  Klein, 
27  N.  J.  Eq.  550,  the  plaintiff  a  passenger, 
was  injured  in  crossing  the  track  to  take 
his  train,  and  the  court  there  uses  lan- 
guage peculiarly  applicable  to  the  present 
case.  It  says:  "Tlie  company  had  provid- 
ed no  way  of  approach  to  the  passenger 
train,  except  by  crossing  on  a  level  the 
eastern  track  of  the  railroad,  and  in  my 
opinion  a  passenger  was  fully  justified  in 
concluding  that  he  would  be  safe  from  harm 
from  a  train  on  the  track  which  he  was 
thus  obliged  to  cross  in  order  to  secure  his 
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passage.  The  company,  had,  in  effect,  as- 
sured him  that  he  would  at  that  time  be 
safe  in  going  in  the  usual  way  from  the 
station  to  the  passenger  train.  Acting 
on  such  assurance,  this  plaintiff  did  no  more 
or  less  than  ordinarily  prudent  and  care- 
ful persons  do  almost  every  day  under  like 
circumstances,  and  may  be  expected  and 
have  a  right  to  do." 

We  quote  also  from  the  Michigan  court: 
"Where  passengers  are  at  the  appointed 
place  for  embarking,  with  no  fences  or 
gates  to  keep  them  back,  they  must  general- 
ly have  a  right,  if  they  do  so  in  good  faith, 
to  assume  that  no  dangerous  orders  will 
be  given,  and  that  they  may  safely  act  on 
the  directions  of  those  whose  legal  duty 
it  is  to  protect  them  from  risk,  and  who  are 
supposed  to  know  what  is  safe.  Some  al- 
lowance must  also  be  made  for  such  condi- 
tions as  stand  in  the  way  of  full  delibera- 
tion. It  is  applying  too  harsh  a  rule  to 
hold  that  persons  who  have  apparently  but 
a  few  moments  to  decide  between  following 
the  directions  of  the  oflScers,  and  losing 
their  last  chance  of  passage,  should  be  held 
to  be  negligent  in  doing  as  they  are  in- 
vited to  do,  unless  the  danger  is  very  ob- 
vious." Clinton  v.  Root,  58  Mich.  182,  55 
Am.  Rep.  671,  24  N.  W.  667;  Pool  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  56  Wis.  236,  14 
N.  W.  46. 

Very  closely  resembling  the  case  at  bar  is 
Warren  v.  Fitchburg  R.  Co.  8  Allen,  227, 
85  Am.  Dec.  700.  There  the  plaintiff  was 
required  to  cross  the  track  to  reach  his 
train.  While  awaiting  its  arrival  at  the 
station,  the  agent  announced.  "The  train 
is  coming!  We  will  cross  over."  Follow- 
ing this  direction,  plaintiff  undertook  to 
make  the  crossing,  and  was  struck  by  a 
moving  train  which  he  could  have  seen  and 
avoided  had  he  looked.  Holding  that  he 
was  not  negligent  as  a  matter  of  law,  the 
court  says:  "Whether  in  this  condition  of 
things,  in  his  anxiety  seasonably  to  reach 
the  train,  which  would  stop  but  a  moment, 
the  plaintiff,  at  a  station  with  which  he 
was  not  familiar,  would  have  been  likely 
to  be  thrown  off  his  guard  by  the  direction 
to  cross  over,  given  without  any  caution  or 
qualification,  whether  he  might  naturally, 
and  without  subjecting  himself  to  the  im- 
putation of  want  of  care,  have  considered 
himself  under  the  charge  of  the  defendant's 
agent,  with  an  assurance  that  it  was  safe 
and  proper  to  go  directly  to  the  cars,  were 
questions  for  the  jury,  and  not  for  the 
court." 

It  needs  no  argument  to  demonstrate  the 
manifest  application  of  these  cases,  and 
the  law  therein  announced,  to  the  case  at 
bar.  We  further  cite,  without  quotation: 
Boesen  v.  Omaha  Street  R.  Co.  79  Neb.  381, 
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112  N.  W.  615;  Chesapeake  &  0.  R.  Co. 
V.  King,  49  L.R.A.  102,  40  C.  C.  A.  432, 
J)9  Fed.  251 ;  Warner  v.  Baltimore  &  O.  R. 
Co.  168  U.  S.  339,  42  L.  ed.  491,  18  Sup. 
Ct.  Rep.  68;  Betta  v.  Lehigh  Valley  R.  Co. 
191  Pa.  680,  45  L.R.A.  261,  43  Atl.  362; 
Graven  v.  MacLeod,  36  C.  C.  A.  47,  92  Fed. 
851;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v. 
Lagerkrans,  65  Neb.  666,  91  N.  W.  358, 
95  N.  W.  2;  Atlantic  City  R.  Co.  v.  Goodin, 
62  X.  J.  L.  394,  45  L.R.A.  671,  72  Aui.  St. 
Rep.  652,  42  Atl.  333.  The  only  possible 
escape  from  this  conclusion  is  for  this  court 
to  say,  as  a  matter  of  law,  that  the  danger 
in  making  the  crossing  was  so  obvious  that, 
as  a  man  of  ordinary  prudence,  the  de- 
ceased should  have  refused  to  follow  the 
agent  to  the  platform.  But  when  we  stop 
to  consider  what  such  a  holding  would  in- 
volve, it  is  very  clear  that  we  would  be 
thereby  invading  the  province  of  the  jury. 
In  the  first  place,  as  the  cases  hold  over 
and  over  again,  the  invitation  was  an  as- 
surance of  safety  held  out  by  the  defend- 
ant. It  was  given  by  the  person  whom  the 
defendant  had  placed  in  charge  of  its  sta- 
tion for  that  purpose.  The  deceased  had  a 
right  to  assume  that  the  agent's  knowledge, 
experience,  and  judgment  as  to  the  safety 
of  the  crossing  was  superior  to  his  own. 
The  jury  could  rightfully  have  found  that, 
had  the  train  not  been  moving  at  a  negli- 
gently high  rate  of  speed,  deceased  would 
have  reached  the  platform  in  safety.  The 
court  is  not  in  position  to  say  that  in  the 
darkness  of  the  night,  and  in  his  natural 
haste  and  anxiety  to  make  the  train,  de- 
ceased ought  to  have  discovered  the  exces- 
sive speed  of  the  train  approaching,  and  re- 
fused to  attempt  the  crossing.  Indeed,  it  is 
quite  obvious  that  the  agent  himself,  with 
all  his  experience,  was  deceived  concerning 
the  speed  of  the  train,  and  was  thereby 
misled  to  his  own  death.  It  is  admitted 
that  the  train  entered  the  station  yard  at 
the  rate  of  at  least  40  miles  an  hour,  and 
was  moving  at  the  rate  of  16  miles  an  hour 
when  it  reached  the  end  of  the  platform. 
But  how  was  the  deceased  to  be  held  to  a 
discovery  of  this  negligence  In  time  to  have 
avoided  injury?  He  had  the  undoubted 
right  to  assume  that,  the  defendant  com- 
pany having  so  arranged  its  station  as  to 
require  him  to  cross  from  the  waiting  room 
to  the  opposite  side  of  the  track  in  front 
of  a  train  known  to  be  approaching,  it 
would  so  govern  the  movement  of  such 
train  that  the  passenger,  rightfully  avail- 
ing himself  of  this  means  of  access  to  the 
train  upon  which  he  was  to  be  transported, 
would  not  be  unreasonably  exposed  to  dan- 
ger. He  had  to  act  quickly.  If  he  would 
not  lose  his  train,  he  could  not  stop  to 
make  a  careful  examination  of  his  surround- 
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ings.  or  to  enter  upon  deliberate  ealcuU- 
tion  as  to  the  degree  of  danger  to  be  a i^ 
prehended  in  going  ahead.  Waldele  v.  Nctt 
York  C.  ft  H.  R.  R.  Co.  4  App.  Dir.  54f>. 
38    N.   Y.   Supp.    1009. 

Indeed,  if  under  such  circumstaiiees,  the 
court  is  to  hold  the  deceased  guilty  of  ecm- 
tributory  negligence  as  a  matter  of  law.  it 
would   be   exceedingly   diflScult    to    imagine 
a  case  in  which  that  question  may  erer  be 
submitted   to   a   jury.      It   has    never    been 
held  by  any  court  that  a  person   eiosein^ 
a  railway  track  with  knowledge  of  aii  ap 
proaching  train  is,  under  all  circumstances, 
negligent  as  a  matter  of  Inw.      Tliat  ques- 
tion depends  entirely  upon  the  rclstiTe  dis- 
tance of  the  person  and  the  train  from  the 
crossing;  and  if  the  train  is  so  near,  and 
moving  at  such  a  rate  of  speed,  that  the 
traveler,  as   a   reasonably   prudent    person. 
knows,  or  ought  to  know,  that   lie  cannot 
cross    the   track   without  exposing    fains^lf 
to  a  collision,  then  his  attempt  to  do  so  is 
negligent.     But  if  the  train  is  at  such  dis- 
tance that  a  reasonably  prudent  man  may 
fairly  believe  that  he  can  croas   in  safety, 
then  the  act  is  not  negligent,  and  the  ques- 
tion  whether   he   is   justified   in    so  believ- 
ing  is,   under    all    ordinary   circumstanees, 
for  the  jury.     If  he  is  a  traveler  at  a  pub- 
lic crossing,  or  a  passenger  waiting  at  the 
station  to  board  the  train,  and   the  dark- 
ness of  the  night  prevents   his  seeing  the 
speed   of    t)ie    approaching    train,    be    may 
rightfully  assume  that  it  is  not  being  op- 
erated at  an  excessive  or  reckless  pace,  and 
that  the  approach  will  be  made  with  due  nr* 
gard   for   his   safety,   and   he   is  not  negli- 
gent in  governing  his  movements  according- 
ly.    If  to   the  darkness  of  the   night  and 
to  this  reasonable  presumption,  we  add  the 
presence   of    the    railway   company's    agent 
pointing  out  the   way,   and   directing  him 
to  cross,  it  would,  as  one  of  the  autliorities 
above  cited  says,  be  contrary  to  all  human 
experience  if  even  the  most  prudent  travel- 
er be  not  influenced  by  it. 

In  Detroit  &  M.  R.  Co.  t.  Van  Steinburg, 
17  Mich.  99,  we  have  a  case  where  the  plain- 
ti(T,  the  keeper  of  a  hotel  located  on  the 
opposite  side  of  the  track,  from  a  station. 
after  hearing  the  whistle  of  an  approaching 
train,  left  his  place  of  business  to  go  to  the 
station,  and,  in  attempting  to  make  the 
crossing  ahead  of  the  train,  was  struck  and 
injured.  The  principal  negligence  chsr^ 
against  the  railway  company  was  in  mak- 
ing the  approach  at  an  alleged  reckless  rate 
of  speed.  The  case,  as  will  be  seen,  was 
very  much  less  favorable  for  the  plaintiff 
than  is  presented  by  the  case  at  bar.  In 
an  opinion  by  Chief  Justice  Cooley,  the 
question  whether,  under  such  eireumstaneea, 
the  plaintiff  was  chargeable  with  eontribn* 
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tory  ncgligcDce  as  a  matter  of  law,  is  con- 
sidered with  great  fullness;  and  after  an 
elaborate  review  of  the  authorities,  it  is 
held  to  be  a  jury  question.  The  discus- 
sion by  the  learned  chief  justice  is  wortli 
oarcful  examination  by  any  court,  when 
urged  to  dispose  of  questions  of  negligence 
and  contributory  negligence  as  matters  of 
law,  and  we  will  prolong  this  opinion,  al- 
ready too  extended,  only  to  give  his  appli- 
cation of  the  law  to  the  particular  facts, 
which  are  in  a  great  measure  parallel  with 
those  we  are  now  considering.  He  says: 
"It  certainly  cannot  be  said  tbat  the  plain- 
tilT,  on  any  view  of  the  evidence  ohserved 
the  highest  degree  of  prudence  in  his  con- 
•duct.  He  stepped  upon  a  track  on  which 
he  knew  a  train  was  approaching,  without 
turning  to  see  how  near  it  was,  and  the 
injury  has  resulted  in  consequence.  Thus 
stated,  the  act  would  appear  to  be  gross 
negligence,  if  not  utter  recklessness;  but 
there  are  other  circumstances  to  be  taken 
into  the  account  before  definite  judgment 
can  be  pronounced  upon  the  character  of 
the  act.  The  plaintiff  heard  the  whistle 
a  half  a  mile  oil.  He  knew  he  had  the 
time  which  would  be  required  for  the  train 
to  pass  over  that  distance,  in  which  to 
cross  over  to  the  depot,  a  distance  of  less 
than  100  feet.  He  also  knew  that  all  trains 
coming  on  this  track  stopped  at  the  depot, 
and  that  they  checked  their  speed  and  ap- 
proached it  slowly.  He  also  hud  some  rea- 
son to  ex|)ect  the  ringing  of  a  bell.  But 
whether  a  bell  was  rung  or  not,  it  may 
well  be  claimed  that  he  had  abundant  rea- 
son to  believe  there  was  ample  time  to 
cross  the  track  before  the  train  in  the  or- 
dinary course  could  possibly  arrive,  even 
though  he  walked  along  leisurely,  as  he 
must  have  done.  He  looked  for  the  train, 
indeed,  as  he  came  out  of  his  hotel,  hut 
he  had  less  than  the  usual  occasion  for 
looking  when  he  knew  about  how  far  oIT 
the  train  was,  and  that,  relying  upon  the 
ordinary  mode  of  management,  as  he  had  a 
right  to,  he  could  not  be  in  danger  from  it 
in  passing  over;  and,  if  we  are  to  believe 
his  evidence,  he  was  entirely  correct  in  his 
calculations,  and  it  was  only  because  the 
tra?n  came  up  at  a  speed  twice  as 
great  as  he  had  any  right  to  anticipate, 
that  he  found  himself  in  danger.  He  may 
claim,  therefore,  that  he  was  not  guilty  of  a 
want  of  ordinary  care  and  prudence,  be- 
cause the  ordinary  condition  of  things, 
which  was  what  he  was  to  look  for,  would 
not  have  made  his  position  dangerous." 

TTie  case  of  Mclntyre  v.  New  York  C.  R. 
Co.  37  N.  Y.  287,  is  also  so  directly  in 
point,  and  the  discussion  of  the  subject  of 
contributory  negligence  in  following  the 
direction  of  the  carrier's  agent  is  so  appli- 
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cable  to  the  circumstances  now  under  con- 
sideration, that,  at  the  risk  of  seeming  te- 
dious, wu  now  quote  therefrom.  The  pas- 
senger, laden  with  a  bandbox,  bundle, 
basket,  and  flowerpot,  and  piloting  her  aged 
parent,  also  encumbered  with  baggage,  un- 
dertook to  pass  from  one  car  to  anotiier 
while  the  train  was  in  motion,  and,  the 
platforms  slippery  with  sleet  and  ice,  fell 
between  the  cars.  She  attempted  to  make 
the  passage  because  the  seats  in  the  car 
were  all  lilted,  and  the  brakeman  told  her 
to  go  into  the  next  car,  where  she  would 
find  room.  In  an  opinion  by  FuUerton,  J., 
it  is  said :  "She  had  a  right  to  a  seat,  and 
it  was  the  duty  of  the  defendant  to  provide 
her  with  one.  If,  in  discharging  that  duty, 
they  required  her  to  perform  an  act  which 
was  perilous  in  itself,  and  in  doing  which 
she  lost  her  life,  the  negligence,  if  any, 
which  that  act  involved,  should  be  imputed 
to  the  company  alone.  ...  I  admit 
tbat  passing  from  one  car  to  another  in 
a  dark  and  stormy  night,  .  .  .  encum- 
bered with  baggage,  and  having  charge  of 
an  aged  person,  was  an  act  fraught  with 
inuninent  peril,  and,  if  done  without  suf- 
ficient reason,  one  involving  great  negli- 
gence. But  having  been  undertaken  at  the 
request  of  the  company,  it  is  to  be  regarded 
as  their  act,  and  attempted  at  their  risk. 
Unless  this  view  of  the  case  is  adopted, 
railroad  companies  may  be  guilty  of  the 
grossest  wrongs  without  incurring  liabili- 
ty." 

The  following  precedents  are  worthy  of 
note,  not  so  much  because  of  similarity  of 
facts  involved  with  these  presented  by  the 
instant  case,  but  for  their  discussion  and 
elucidation  of  the  law  of  negligence  and  con- 
tributory negligence  in  personal  injury 
cases,  and  the  limitation  upon  the  authority 
of  the  court  to  dispose  of  such  questions 
as  matters  of  law:  Ernst  v.  Hudson  River 
R.  Co.  35  N.  Y.  9,  90  Am.  Dec.  761;  Walker 
V.  St.  Paul  City  R.  Co.  81  Minn.  404,  ft  I 
L.R.A.  032,  84  N.  W.  222;  Benjamin  v. 
Holyoke  Street  R.  Co.  100  Mass.  3,  30  Am. 
St.  ilep.  440,  35  N.  E.  9r»;  Pennsylvania  R. 
Co.  V.  Ogier,  35  Pa.  72,  78  Am.  Dec.  322; 
Correll  v.  Burlington,  C.  M.  &  M.  River  R. 
Co.  38  Iowa,  120,  18  Am.  Rep.  22;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  428,  30 
L.  ed.  492,  12  Sup.  Ct.  Rep.  679;  Chicngo 
&  N.  W.  R.  Co.  V.  Prescott,  23  L.R.A.  054, 
8  C.  C.  A.  109,  19  U.  S  App  2D1,  69  Fed. 
237 ;  Beisiegel  v.  New  York  C.  R.  Co.  34  N. 
Y.  633,  90  Am.  Dec.  741;  Tllden  v.  Rhode 
Island  Co.  27  R.  I.  482,  63  Atl.  675;  Chi- 
cago  &  A.  R.  Co.  V.  Winters,  175  111.  293, 
51  N.  E.  901;  Bucher  v.  New  York  C.  & 
H.  R.  R.  Co.  98  N.  Y.  128;  Ilolden  v.  Great 
Northern  R.  Co.  103  Minn.  98,  114  N.  W. 
365;  Pennsylvania  &  S.  F.  R.  Co.  v.  Whit«, 


860 


IOWA  SUPREME  COURT, 


Ocf:, 


88  Pa.  333;  Atchison,  T.  ft  S.  F.  R.  Co. 
V.  Skean,  18  Colo.  368,  20  L.R.A.  720,  33 
Pac.  108. 

Tlie  trial  court  erred  in  refiiaiiig  to  null* 
mit  the  case  to  the  jury,  and  a  new  trial 
must  be  ordered. 

Reversed. 

8h€n*win,  J.,  dissenting: 

Believing  that  the  opinion  nf  the  majority 
on  the  question  of  tlie  contributory  negli- 
gence of  the  deceased  is  bnscd  on  an  er- 
roneous conception  of  the  evidcnc,  I  can- 
not assent  thereto.  As  I  read  the  record, 
there  is  absolutely  no  support  for  the  osser- 
tion  that  tlie  agent.  Barker,  was  either  lead- 
ing, directing,  or  assisting  the  deceased 
across  the  tracks.  The  testimony  of  the 
engineer  is  not,  in  my  judgment,  in  conflict 
with  that  of  the  witness  Gabbert,  who  tes- 
tified that  he  and  the  agent  crossed  to  the 
south  platform  alone,  and  that,  after  they 
had  reached  there,  he  looked  back  and  saw 
the  deceased  fall  on  the  north  track,  pick 
himself  up,  start  forward,  and  fall  on  the 
south  track  in  front  of  the  train,  at  which 
time  the  agent  left  the  south  platform  and 
went  to  his  assistance.  The  engineer  tes- 
tified that  he  saw  the  two  men  on  the  track 
directly  in  front  of  his  engine,  but  how  they 
got  there,  or  where  they  came  from,  he 
said  he  did  not  know.  The  record  in  my 
judgment  conclusively  shows  negligence  on 
the  part  of  the  deceased,  and  I  think  the 
judgment  should  be  affirmed. 

Petition  for  rehearing  denied. 
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RE  ESTATE  OF  JAMES  M.  BULLION,  Dfe- 

ceased. 


CURTIS    W.    RIBBLE,    Admr.,    etc.,    of 
James  M.  Bullion,  Deceased, 

V. 

CLARK  BULLION  et  al. 
(87  Neb.  700,  128  N.  W.  32.) 

Administrator  -*  liability  for  interest. 

1.  It  is  the  duty  of  an  administrator  to 
use  reasonable  diligence  and  despatch  in  set- 
tling the  estate  committed  to  him,  and  in 
delivering  the  residue  of  such  estate  to  the 
heirs  and  distributees  thereof,  and  for  such 
services  he  is  entitled  to  credit  for  his 
reasonahle  attorneys'  fees,  expenses,  and 
compensation;  but  if  he  negligently  or  in 
bad  faith  unreasonably  delays  the  settle- 
ment of  his  estate,  he  is  liable  therefor  to 
the  heirs  and  distributees  of  such  estate, 
for  the  statutory  interest  upon  all  moneys 

Head  notes  hv  Fawcett,  J. 
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in  his  hands  or  under  his  control  um  rack 
administrator,  from  the  time  when  such 
moneys  should  have  been  paid  by  him  to 
the  date  of  payment  of  the  same. 

Same  -*  attorneys'  fees  — —  ri^tit  Co  re- 
cover for  defendlnfiT  action  — >  adTlce 
of  counsel  —  effect. 

2.  Where  it  appears  that  an  adminis- 
trator has  defended  a  suit  to  whieh  thcrfr 
was  in  fact  no  meritorious  defense,  the 
mere  fact  that  counsel  advised  him  that 
he  had  a  defense  is  not  sufficients  He  must 
go  further,  and  show  facts  and  circumstan- 
ces sufficient  to  show  that  he  acted  rensoa- 
ably. 

Same  -*  lack  of  meritorious  defense. 

3.  And  in  such  a  case,  where  such  facts 
and  circumstances  are  not  shown,  the  ad- 
ministrator is  not  entitled  to  credit  for  bi» 
attorneys'  fees  or  other  expenses  in  "**^''"^ 
such  defense. 

Same  -*  JustlAable  defense. 

4.  Where  the  heirs  and  distributees  of  aa 
estate  in  process  of  settlement  in  the  state 
courts,  without  any  just  cause  therefor, 
bring  suit  against  the  administrator  of 
said  estate  in  the  Federal  court,  the  ad- 
ministrator is  justified  in  defending  such 
suit,  and  is  entitled  to  credit  on  his  ae- 
count  as  such  administrator  for  his  rea- 
sonable attorneys'  fees  and  expenses  ia 
making  such  defense. 

(October  22,  1910.) 


Note,  -*  Personal  liability  of 
or  administrator  to  distrihtcCees  for 
interest  where  settlement  of  esitate  is 
delayed, 

I.  In   general,  351. 
U.  Litigation. 

a.  In  general,  355. 

b.  During  pendency  of  appeal,  356l 

c.  After    commencemenf-    of    settle- 

ment proceedings.  95(L 

d.  Involving  account  of  representa- 

tive.  356. 

e.  Involving  construction  and  inter- 

pretation of  will,    357. 

f.  Anticipation  of  litigation,   35&. 
III.  Direction  of  court,   358. 

IV.  Illness  of  judge;  vacation  of  court, 
359. 
V.  Advice  or  negligence  of  attorney,  35t. 
VI.  Delay  due  to  conduct  of  distributees;. 

waiver,    3G0. 
VIT.  Infancy   of   distributees,    361. 
Vin.  Difficulty  in  ascertaining  or  reachiog 
distributees,  302. 
DC.  Use  of  funds  by  representative,   3Q2» 
X.  Delay  in  collecting  or  realizing  on  as- 

sets,    363. 
XL  Apprehension  of  outstanding  debts, 

363. 
Xn.  As  affected  by  additional  trust  rela- 
tion,    364. 

XIII.  Delay  in  distribution  after  final 

counting,    364. 

XIV.  Death  of  representative,  364 
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CROSS  APPEALS  from  a  judgment  of 
the  District  Court  for  Saline  County 
xnodifying  an  order  of  the  County  Court 
directing  the  distribution  of  the  assets  of 
the  estate  of  James  M.  Bullion,  deceased, 
the  administrator  of  the  estate  appealing 
from  so  much  of  the  judgment  as  disallowed 
certain  items  for  attorneys'  fees,  and  as 
charged  him  with  interest  on  funds  in  his 
hands,  and  the  heirs  at-  law  and  distributees 
appealing  from  so  much  of  the  judgment  as 
allowed  certain  contested  items.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  R.  Rush,  L.  ^,  Colby,  and 
fiall,  Woods,  A  Pound,  for  defendant: 

The  administrator  is  not  chargeable  with 
interest  on  the  moneys  claimed  to  have 
been  in  his  hands  belonging  to  the  estate. 


Calkins  v.  Bump,  120  Mich.  335,  79  N. 
W.  491 J  Mathewson  v.  Davis,  191  111.  391, 
61  N.  £.  68;  Re  Schofield,  99  111  513;  Meek 
V.  Allison,  67  111.  46;  Newport  Wharf  & 
Lumber  Co.  v.  Drew,  141  Cal.  103,  74  Pac. 
697;  United  States  v.  Denvir,  106  U.  S. 
536,  27  L.  ed.  264,  1  Sup.  Ct.  Rep.  481; 
Southern  R.  Co.  v.  Glenn,  102  Va.  529,  46 
S.  £.  776;  Seymour  v.  0.  S.  Richardson 
Fueling  Co.  103  lU.  App.  625. 

It  is  the  duty  of  the  administrator  de 
bonis  non  to  take  up  the  business  of  set- 
tling the  estate  at  the  point  where  his 
predecessor  ceased  to  act. 

United  States  use  of  Wilson  v.  Walker, 
109  U.  S.  260,  27  L.  ed.  928,  3  Sup.  Ct. 
Rep.  277;  Short  v.  Johnson,  26  111.  489; 
Stose  V.  People,  25  111.  600. 


/.  In  general. 

It  may  be  stated  as  the  general  rule  that 
the  personal  liability  of  an  executor  or  ad- 
ministrator to  the  distributees  of  an  estate 
for  interest,  where  there  has  been  delay  in 
the  closing  up  and  settlement  of  the  estate, 
depends  entirely  upon  the  question  wheth- 
er the  delay  was  reasonable  or  unreasonable 
Qnder  all  the  circumstances  of  the  particu- 
lar case,  he  being  free  from  personal  lia- 
bility for  interest  where  the  delay  was  rea- 
sonable, and  chargeable  with  interest  where 
the  delay  was  unreasonable.  Clark  v.  Knox, 
70  Ala.  607,  45  Am.  Rep.  93. 

"What  will  constitute  unreasonable  de- 
lay in  making  a  settlement  rendering  the 
executor  or  administrator  liable  for  inter- 
est," said  Brickell,  Ch.  J.,  in  Clark  v.  Knox, 
supra,  "must  depend  upon  the  particular 
facts  and  circumstances  of  each  case.  The 
inquiry  is  whether,  in  view  of  these  facts 
and  circumstances,  a  prudent  man  dealing 
with  his  own  funds  for  his  own  interest 
would  have  retained  the  money  unproduc- 
tive, or  would  have  appropriated  it  as  it 
was  prima  facie  to  be  appropriated.  The 
pendency  or  the  just  anticipation  of  suits 
which,  if  the  event  of  them  was  unfavor- 
able, would  seriously  diminish  the  assets, 
complicating  the  accounts  if  there  was  a 
distribution,  may  be  a  good  reason  for  de- 
laying the  settlement,  and  during  the  period 
of  reasonable  delay,  may  justify  keeping 
the  moneys  without  a  liability  for  interest; 
or  if  the  amounts  involved  in  such  suits 
are  not  large  compared  with  the  assets,  the 
keeping  without  a  charge  for  interest  of  a 
sum  sufficient  to  answer  the  judgments 
which  may  be  rendered  in  them.  Or,  it  may 
be,  that  a  part  only  of  the  assets  has  been 
reduced  to  money,  leaving,  without  fault  of 
the  personal  representative,  a  part  uncol- 
lected, and  it  would  not  be  prudent  to  sub- 
ject the  estate  to  the  costs  of  a  partial  set- 
tlement and  distribution.  These,  and  other 
causes  developed  by  the  particular  facts  of 
the  case,  may  excuse  a  delay  in  making  set- 
tlement, and  relieve  from  liability  for  inter- 
est. But  when  no  circumstances  exist  jus- 
tifying the  retention  of  the  money  unpro- 
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ductive,  the  personal  representative  must 
answer  for  interest.  Diligence  in  making 
settlements  and  accounting  to  those  en- 
titled to  receive  it,  for  the  money  re- 
ceived, is  as  high  a  duty,  as  imperatively 
demanded  by  law,  as  diligence  in  the  collec- 
tion, or  in  reducing  to  money  by  appropri- 
ate proceedings  when  a  legal  necessity 
exists  for  the  reduction  of  the  property, 
real  or  personal,  subject  to  administration. ' 

Other  cases  supporting  this  general  rule, 
where  the  circumstances  of  the  delay  in 
settlement  were  held  sufficient  to  exempt 
the  executor  or  administrator  from  person- 
al liability  for  interest,  are:  Mclntire  v. 
Mower,  204  Mass.  233,  90  N.  E.  567  (ac- 
tion against  surety  on  bond  of  abscond iti;^ 
executor,  when,  at  the  time  of  his  flight 
with  funds  of  the  estate,  there  had  been 
but  ''brief  delay  in  the  accounting") ;  John- 
ston's Appeal,  8  Sadler  (Pa.)  205,  11  Atl. 
78  (administratrix  was  allowed  one  year 
after  the  granting  of  letters  for  the  set- 
tlement of  her  accounts,  and  she  actually 
filed  her  final  account  in  a  year  and  one  day 
from  such  time). 

And  where  all  the  settlements  of  the 
executors,  including  the  final  settlement, 
were  made  promptly,  except  that  in  one  in- 
stance there  appeared  to  have  been  an  ex- 
cess of  a  few  months  only,  it  was  held  that 
the  executors  were  not  chargeable  with  in- 
terest, and  that  the  rule,  "as  settled  by  this 
court,  appears  to  be  to  look  with  a  favor- 
able eye  upon  the  conduct  of  executors, 
.  '.  .  and  to  treat  them  with  a  reason- 
able indulgence  when  they  have  acted  in 
good  faith  in  the  execution  of  the  trust 
confided  to  them,  and  not  to  hold  them  lia- 
ble upon  slight  grounds."  dliase  v.  Locker- 
man,  11  Gill.  &  J.  185,  35  Am.  Dec.  277. 

In  Fox  V.  Wilcocks,  1  Binn.  195,  2  Am. 
Dec.  433,  there  was  no  allegation  of  delay  in 
the  final  settlement  of  the  administrator's 
account,  but  it  is  said  therein,  "as  the  law 
expressly  declares  that  they  [executors  and 
administrators]  are  only  liable  to  pay  in- 
terest on  the  balance  in  their  hands  when 
the  administration  accounts  are  or  ought  to 
be  settled,  it  should  seem  that  they  are 
not  liable  to  interest  during  twelve  months 
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Mr.  W.  G.  Hastings,  for  plaintiffs. 

The  real  test  of  the  administrator's  lia- 
bility by  which  his  accounts  shall  be  set- 
tled is  whether  he  has  bestowed  honesty 
and  due  diligence  in  collecting,  realizing 
upon,  preserving,  and  disbursing  the  assets. 

Schouler,  Wills  &  Administration,  p.  581. 

An  administrator,  whenever  an  item  of 
expense  is  properly  challenged,  must  show 
the  amount  and  reasonableness  of  it,  as  an 
expenditure  on  behalf  of  his  trust. 

Elizalde  v.  Murphy,  4  Cal.  App.  114,  87 
Pac.  245;  Roach's  Estate,  50  Or.  179,  92 
Pac.  124;  Miller  v.  Miller,  12  Rob.  (La.) 
88;  St.  John  v.  McKee,  2  Dem.  236;  Re 
Fisher,  128  Iowa,  626,  104  N.  W.  1023; 
Re  Peck,  79  App,  Div.  296,  80  N.  Y.  Supp. 
76,   affirmed   in   177   N.   Y.   538,   69   N.   E. 


1129;  Hill  V.  Evans,  114  Mo.  App.  715,  SI 
S.  W.  1022;  Hall  v.  Hall,  —  Terni-  — ,  of 
S.  W.  203;  McDowell  v.  First  Nat,  Bank, 
73  Xeb.  307,  102  X.  W.   615. 

The  administrator  is  liable  for  inl^res^ 
on  funds  retained  after  payment  to  the  dis- 
tributees should  have  been  made. 

Westover  v.  Carman,  49  Neb.  397,  68  X. 
W.  501;  Hall  v.  Grovier,  25  Mich.  42S; 
Turney  v.  Williams,  7  Yerg.  172;  McCanse 
V.  Goffe,  66  Mo.  App.  586;  18  Cyc,  Law  k 
Proc.  p.  260. 

An  administrator  who  mingles  the  fonj^ 
of  the  estate  with  his  own,  and  uses  tbez 
for  his  own  benefit,  is  chargeable  with  in- 
terest. 

Westover  v.  Carman,  49  Neb.  402,  68  N. 
W.  501. 


from  the  death  of  the  intestate,  since  that 
period  is  reckoned  reasonable  for  the  set- 
tlement of  those  accounts." 

And  in  Re  Espinda,  9  Haw.  342,  which  is 
not  directly  within  the  scope  of  this  note, 
since  the  settlement  therein  made  was  only 
partial,  the  court  said:  "Generally  an  ad- 
ministrator is  not  chargeable  with  interest 
until  the  expiration  of  a  year  after  the 
trust  begins,  that  period  being  the  one 
usually  prescribed  by  statute  for  settling 
an  estate.  In  this  country  claims  against 
an  estate  niust  be  presented  within  six 
months  from  publication  of  a  notice  to 
creditors,  and  unless  exceptional  circum- 
stances prevent  it,  we  see  no  reason  why  an 
estate  cannot  be  closed  in  about  eight 
months." 

In  the  folIowin«»  cases  the  executor  or  ad- 
ministrator w^as  held  to  be  personally  lia- 
ble for  interest,  according  to  the  general 
rule,  where  the  facts  and  circumstances  did 
not   justifv  the   delay: 

— Engleiiardt  v.  Yung,  76  Ala.  534  (all 
the  debts  of  the  estate  were  paid  within 
six  months  after  the  appointment  of  the 
administratrix,  which  was  the  period  al- 
lowed creditors  to  present  their  claims,  and 
there  was  money  on  deposit  with  no  special 
reasons  shown  for  continuing  the  adminis- 
tration  beyond  this   period) ; 

— Clark  V.  Knox,  supra  (administrator 
could  have  accounted  for  the  assets  and  set- 
tled the  estate  as  safely  at  the  expiration 
of  the  statutory  period — eighteen  months — 
as  when  the  present  suit  was  instituted) ; 

— Jacoway  v.  Hall,  67  Ark.  340,  55  S.  W. 
12  (administrator  held  funds  of  the  estate 
in   his  hands   for  over  twenty-five  years) ; 

— Rowland  v.  Isaacs,  15  Conn.  122  (de- 
lay of  administrator  extended  over  period 
of*  sixteen  years,  with  interposition  of  false 
defense   as   to   disposition   of   funds) ; 

—McDonald  v.  People,  222  III.  325,  78  N. 
E.  609  (administrator  detained  funds  after 
the  expiration  of  two  years  and  six  months 
from  the  date  of  his  appointment,  which 
were  allowed  him  for  the  purpose  of  set- 
tling the  estate) ; 

—Blakey  v.  Blakey,  3  J.  J.  Marsh.  674 
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(delay  of  about  four  years  in  the  distribs- 
tion  and  settlement  of  the  estate) : 

— Smithers  v.  Hooper,  23  Md.  273  (letters 
testamentary  were  granted  where  the  debts 
of  the  estate  were  small  and  real  estate 
was  sold  within  a  year  of  the  qualiBcatirt!: 
of  the  executor,  and  he  did  nothing  tovart 
settling  the  estate  up  to  the  time  of  hi* 
death,  a  period  of  five  years,  except  th^ 
making  of  a  partial  distribution  of  the  «^- 
tate  some  three  years  after  his  qualifica- 
tion, having  passed  no  account  until  cite»i 
so  to  do  by  the  orphans'  court  no  less  than 
eighteen  times,  and  before  the  lapse  of 
thirteen  months  from  the  date  of  bis  let- 
ters testamentary,  the  estate  could  h^ve 
been   settled!  * 

— Lyles  V.  Hatton,  6  Gill  &  J.  122  (delay 
of  ten  years); 

—Hail  V.  Grovier,  25  Mich.  428  (decedent 
died  in  1850.  and  administrator  appointed 
shortly  thereafter  received  certain  money  m 
1851  and  1852,  and  then  for  about  Iwent} 
years  retained  it,  and  failed  to  clooe  up  hi« 
trust  until  he  was  coerced  thereto  by  lesal 
proceedings) ; 

—Owens  V.  Owens.  84  Miss.  673,  37  Sc. 
149  (executors  permitted  the  estate  to  re- 
main open,  and  a  sum  of  money  to  remsin 
in  the  hands  of  certain  bankers  for  nearly 
fifteen  years) ; 

— Brandon  v.  HojKgatt,  32  Miss.  335  tes- 
tate was  not  distributable  until  the  lap<« 
of  one  year  from  qualification  of  admini«- 
trator,  yet  before  th^  expiration  of  sucl' 
time,  there  was  more  money  on  hand  thsn 
was  required  for  the  payment  of  debts); 

— Satterwhite  v.  Littlefield,  13  Smedes  * 
M.  302  (where  a  settlement  of  the  estan^ 
was  delayed  by  administrator  after  the  e%- 
piration  of  the  statutory  period  allowed): 

— Scott  v.  Crews,  72  Mo.  261  (admini^- 
the  estate,  instead  of  which  he  delayed  tbt" 
trator  sold  the  property  of  the  estate  on 
credit,  and  took  the  notes  of  solvent  peo- 
ple in  payment  therefor,  and  they  remained 
solvent  for  several  years,  during  which  time 
he  might  have  collected  them  and  settled 
settlement  for  some  years,  and  until  it  was 
forced) ; 
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The  adminii^trator  de  honia  non  has  no 
claim  for  an  accounting  from  his  predeces- 
sor's representative. 

United  States  use  of  Wilson  v.  Walker, 
109  U.  S.  260,  27  L.  ed.  928,  3  Sup.  a. 
Rep.  277;  18  Cyc.  Law  &  Proc.  pp.  1309, 
1310 ;  Brown  v.  Jacobs,  24  Neb.  713,  40  N. 
W.  137;  Jacobs  v.  Morrow,  21  Neb.  233, 
31  N.  W.  739;  Trumble  v.  Williams,  18  Neb. 
149,  24  N.  W.  716;  EUyson  v.  Lord,  124 
Iowa,   125,  99  N.  W.  682. 

Mr.  Robert  Ryan  also  for  plaintiffs. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  decree  of  the 
district  court  of  Saline  county  on  an  appeal 
from  the  county  court  of  that  county,  in 


the  matter  of  the  final  settlement  of  the 
accounts  of  Curtis  W.  Ribble,  as  administra- 
tor of  the  estate  of  James  M.  Bullion,  de- 
ceased. The  decree  being  unsatisfactory  to 
both  sides,  the  administrator  appeals,  and 
the  heirs  at  law  of  James  M.  Bullion,  de- 
ceased, prosecute  a  cross  appeal. 

The  contentions  of  the  respective  parties 
are  set  forth  in  their  briefs,  and  the  record 
fairly  supports  the  statements  made  by 
counsel.  Briefly  stated,  the  facts  are  that 
James  M.  Bullion  died  intestate  in  Saline 
county,  Nebraska,  January  9,  1901,  leav- 
ing a  widow,  two  sisters,  and  a  half-broth- 
er, but  no  issue,  him  surviving.  He  owned 
80  acres  of  land  in  fee  simple,  and  held 
school  contracts  for  240  acres  more.  He 
also  owned  considerable  personal  property. 


—Re  Childs,  5  Misc.  560,  26  N.  Y.  Supp. 
721  (ten  years  elapsed  between  the  qualift- 
cation  of  the  administrator  and  the  time 
when  he  was  cited  to  settle  his  account, 
when  two  years  after  his  qualification  was 
a  reasonable  time  in  which  he  could  have 
settled  the  estate) ; 

— Re  Mapes,  5  Dem.  446  ("the  executor 
kept  on  deposit  for  a  whole  year  after  the 
administration  had  been  substantially 
wound  up''  a  considerable  sum  of  money) ; 
— Ogilvie  V.  Ogilvie,  1  Bradf.  356  (tes- 
tatrix was  ''an  aged  lady  not  engaged  in 
any  business,  and  free  from  debt  or  liabil- 
ity," and  the  executor  could  have  just  as 
well  distributed  the  bulk  of  the  estate 
among  the  parties  entitled  to  it  eighteen 
months  before, — six  months  after  the  death 
of  the  testatrix, — and  with  as  little  risk  or 
danger  of  liability  to  creditors,  which  might 
perhaps  exist,  as  he  could  now) ; 

— Hasler  v.  Hasler,  1  Bradf.  248  (adminis- 
trator kept  the  funds  of  the  estate  in  cash 
for  six  years  with  nothing  appearing  to 
show  where  they  were  deposited  or  how 
used,  and  there  was  no  satisfactory  ex- 
planation of  the  long  delay  in  the  adjust- 
ment of  the  estate,  and  "it  was  in  the 
power  of  the  administrator  to  have  had  his 
account  settled  and  the  funds  paid  over 
eighteen  months  after  the  granting  of  let- 
ters") ; 

—Pickens  v.  Miller,  83  N.  C.  543  (sure- 
Hes  on  bond  of  deceased  administrator  held 
liable  where  deceased  had  been  acting  as 
administrator  more  than  seven  vears  at  the 
time  of  his  death,  having  made  neither 
annual  returns  nor  final  accounting  since 
an  account  filed  four  years  previously) ; 

—Reed's  Estate,  22*^  Pa.  Super,  (jt.  635 
(dolav  of  thirteen  years); 

—  Foster  v.  Harris,  10  Pa.  457  (adminis- 
trator delaved  the  settlement  of  the  estate 
for  about  nineteen  years,  when,  if  he  had 
chosen  to  do  so,  he  could  have  made  the 
assets  available  at  a  much  earlier  period) ; 
—Re  Merrick,  1  Ashm.  (Pa.)  305  (nine 
years  elapsed  between  the  death  of  the  in- 
testate and  the  settlement  of  the  estate 
bv  the  administrators)  i 
31  L.R.A,(N.S,)  23 


— Kenyon  v.  Kenyon,  31  R.  I.  270,  76 
Atl.  798  (there  was  "great  delay  of  the  ad- 
ministrator in  administering  the  estate") ; 

— Benson  v.  Bruce,  4  Desauss.  Eq.  463 
("the  administrator  and  administratrix 
kept  the  money  of  the  intestate  in  his 
hands  an  unreasonable  time.  There  was  no 
necessity  for  their  doing  it,  as  the  exigen- 
cies of  the  estate  did  not  require  it") ; 

— Turney  v.  Williams,  7  Yerg.  172 
(funds  were  in  the  hands  of  the  executor 
from  twenty-five  to  thirty  years,  and  "al- 
most every  other  ground  laid  down  in  the 
books  why  any  executor  should  be  charged 
with  interest  exists  in  this  case") ; 

— McKinney  v.  Nunn,  82  Tex.  44,  17  S. 
W.  516  (suit  brought  by  the  heirs  of  the 
intestate  disclosed  that  the  administrator 
had  the  funds  of  the  estate  in  hand  seven- 
teen   years   before) ; 

— Cullen  V.  McNeil,  42  N.  S.  346  (admin- 
istrator  had  sufficient  funds  in  his  hands 
at  the  expiration  of  twelve  months  from 
the  death  of  the  testatrix,  to  enable  him  to 
pay  all  debts  and  legacies  and  wind  up  the 
estate,  as  readily  as  he  could  do  so  after 
the  period  of  eighteen  months  allowed  him 
by  law  in  which  to  administer  the  estate) ; 

— Williams  v.  Powell,  15  Beav.  461 
(where  "after  one  year  there  was  no  duty 
to  perform  which  required  the  executor  to 
retain  any  money  in  his  hands,  and  the  fit 
and  proper  thing  then  was  to  pay  the 
plaintiff  her  legacy  of  £10.000,  and  to 
divide  the  residue  between  the  two  resid- 
uary legatees") ; 

— Littlehales  v.  Gascoyne,  3  Bro.  Ch.  73, 
2  Eng.  Rul.  Cas.  172  (executor  kept  the 
funds  of  estate  in  hand  for  about  twenty- 
eight  years,  and  the  exigencies  of  the  es- 
tate did  not  require  this  long  delay) ; 

— Holgate  V.  Haworth,  17  Beav ."^  259  (ad- 
ministrator detained  the  funds  in  his  hands 
for  three  years). 

In  Griswold  v.  Chandler,  5  N.  IT.  492, 
the  court  acknowledged  the  principle  that 
an  administrator  wa«  liable  for  interest 
where  he  unreasonably  delays  the  settle- 
ment of  the  estate,  but  the  point  was  not 
decided  since  "the  facts  stated  in  the  au- 
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January  21,  1901,  his  widow  applied  for 
appointment  as  administratrix  of  his  es- 
tate. January  23,  1901,  she  was  appointed 
special   administratrix   thereof. 

February  18,  1901,  a  sister  and  an  aunt 
of  the  deceased,  who  were  also  his  creditors, 
objected  to  the  widow's  appointment  as 
administratrix.  February  19,  1901,  the 
county  judge  ordered  that  all  claims  against 
the  estate  be  tiled  within  six  months  of 
February  22,  1901,  and  that  all  claims  not 
filed  wichin  that  time  dhould  be  barred. 
Notice  was  given  of  this  order  by  four 
weeks*  publication  in  a  weekly  newspaper. 
February  19,  1901,  the  sisters  of  the,  de- 
ceased petitioned  for  the  appointment  of  a 
Mr.  Butler  as  administrator. 

3Iarch  20,  1901,  the  court  overruled  objec- 


ditor's  report  do  not  enable  us  to  determine 
whether  the  administrator  ought  in  this 
case  to  be  charged  with  any  interest." 

Where  the  assets  of  the  estate  were  all 
in  the  hands  of  the  executor,  and  the  lia- 
bilities of  the  estate  small  and  furnished 
no  real  ground  for  dispute,  it  was  held  that 
he  should  be  charged  with  interest  on  the 
share  of  each  child  from  the  expiration  of 
one  year  after  the  testator's  death  to  the 
commencement  of  this  action  for  settlement 
of  the  estate,  notwithstanding  the  fact  that 
the  will  directed  that  "all  my  just  debts 
and  liabilities  (shall  be  paid)  as  soon  as 
can  be  conveniently  done  after  my  decease," 
for,  as  the  court  sai<l,  the  executor  was  not 
made  the  arbitrary  judge  of  what  was  con- 
venient time,  and  that,  in  the  absence  of 
proof  of  special  difficulty  or  complication, 
the  law  regarded  one  year  a  sufficient  period 
in  which  to  collect  assets  and  pay  debts. 
Lowman  v.  Lowman,  69  S.  C.  543,  48  S. 
E.  536. 

And  where  an  administrator  filed  his  final 
account  eight  years  after  his  appointment, 
and  it  appeared  that  during  a  large  part 
of  his  administration  he  had  had*  large 
sums  of  money  on  hand  in  his  own  bank 
for  many  months,  it  was  held  that  he  was 
properlj'  chargeable  with  interest,  where  his 
report  was  unnecessarily  delayed  beyond 
the  year  allowed  him  by  statute,  and  this 
delay  was  not  excused  by  the  fact  that  the 
court  had  ordered  but  one  partial  payment 
to  the  creditors.  Johnson  v.  Pulver,  1  Keb. 
(Unof.)   290,  95  N.  W.  697. 

It  has  been  held  that  it  is  not  improper 
to  charge  interest  on  a  fund  in  the  hands 
of  an  administrator  from  the  date  of  his 
ex  parte  settlement,  made  more  than  two 
years  after  his  appointment,  the  appraise- 
ment of  the  estate  showing  by  far  the 
greater  part  thereof  to  have  been  in  his 
hands  in  the  form  of  money  and  notes 
within  a  few  days  after  his  appointment, 
although  the  report  of  the  commissioner  in 
the  cause  states  that  the  administrator  re- 
ceived the  fund  of  which  he  is  chargeable 
"as  of"  the  date  of  the  rx  parfr  settlement. 
Taylor  v.  Taylor,  66  W.  Va.  238,  66  S.  E. 
690. 
31  L.R.A.(N.S.) 


tions  to  the  appointment  of  the  widow,  ari 
appointed  her  jointly  with  Butler  to  repre 
sent  the  estate.  Butler  did  not  qualit'v. 
The  widow  qualified  April  17.  1901.  t)n  tb» 
last-named  date  the  widow  filed"  her  invtc- 
tory  and  report  as  special  a<lniiiii6trairl&. 
The  account  was  approved,  and  she  vas  dis- 
charged. Her  atornev,  Mr.  Colbv,  wa*  a  - 
lowed  $100  attorneys'  fees  in  the  matter  of 
the  special  administration,  and  she  report- 
ed $620.60  of  other  expense,  leaving  cash  ir 
her  hands,  proceeds  of  the  sale  of  per*  'ca' 
property  $3,251.05.  April  18,  1901,  witho>jt 
notice  to  anyone,  on  the  widow's  applica- 
tion, she  was  allowed  $50  per  month  i«r 
her  support  pending  the  settlement  of  tb* 
estate. 

August  24,  1901,  an  order  was  made  bar- 


Where  a  delay  of  sixteen  years  in  set- 
tling the  administrator's  account  after  bi^ 
death  *'is  at  most  but  remotely  charpeabl* 
to  the  administrator's  method  of  handling: 
the  estate."  it  will  be  regarded  as  settl^i 
as  of  the  date  of  the  administrator's  deatb 
and  but  simple  interest  will  be  chargreaV^ 
on  the  funds  in  his  hands  at  that  tim'. 
Walworth  v.  Bartholomew,  76  Vt.  1,  56  Atl. 
101. 

Compound  interest  has  been  exacted  of 
the  representatives  because  of  the  delayed 
settlement  in  some  cases. 

Thus,  in  Re  Armstrong,  125  Cal.  603,  58 
Pac.  183,  where  it  appeared  that  the  de- 
ceased died  in  1889,  and  that  his  adminis- 
trator filed  his  final  account  in  1897.  it 
was  held  that,  as  a  penalty  for  the  delay 
in  administration,  the  administrator  «a^ 
chargeable  with  legal  interest  on  the  funi^ 
in  his  hands,  with  annual  rests,  until  tl<e 
account   was   allowed. 

In  Re  Sanderson,  74  Cal.  199.  15  Par. 
753,  the  length  of  time  an  executor  delaytil 
making  final  settlement  did  not  appear,  but 
the  court  said:  "Considering  the  ^eat  de- 
lay of  appellant  in  accounting,  we  cannot 
say  the  superior  court  was  not  justified  in 
charging  the  appellant  with  legal  interest 
upon  balances,  with  annual  rests.'* 

Sometimes  interest  as  well  as  statutory 
charges  fixed  as  a  penalty  for  the  delay  arc 
exnrted  of  the  administrator. 

Thus,  in  Re  Schofield,  99  III.  513.  whic»i 
was  a  proceeding  against  an  administmtor 
to  account  for  interest  on  moneys  receive*! 
by  him  during  the  time  the  estate  remaine^i 
unsettled,  as  M-ell  as  pay  the  penalty  for 
failure  to  settle  the  estate  in  due  time,  the 
court  said:  "The  circuit  court  charjred  the 
administrator  with  interest  at  ten  per  cent, 
on  all  moneys  that  he  retained  in  his  hand« 
after  the  expiration  of  two  years  and  six 
months  from  the  date  of  his  letters,  and  in 
our  judgment  this  was  correct.  At  the  time 
the  second  account  was  rendered,  no  debts 
remained  unpaid,  and  no  reason  appears 
why  the  administrator  did  not  procure  an 
order  of  distribution,  under  which  he  could 
pay  out  the  money  then  in  his  hands.  Aft- 
er   making    the    second    report,   no    reason 
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ring  all  claims  against  the  estate  not  then 
on'  iile  in  the  county  court^  and  hearing  on 
those  filed  was  continued  till  August  29, 
1901.  Upon  the  last-named  date  the  court 
allowed  against  the  estate  claims  aggregat- 
ing $6,881.88,  not  including  interest,  but 
the  interest  then  accrued  avera<yed  less  tlian 
six  months'  time  on  the  claims.  Of  the 
claims  thus  audited,  $2,553  bore  10  per  cent 
annual  interest,  $800  bore  8  per  cent  and 
$3,525.88  bore  7  per  cent.  Three  thousand 
four  hundred  and  ninety  dollars  and  sixty- 
one  cents  was  a  preferred  claim  for  money 
in  Bullion's  hands  as  guardian  for  a  ward 
residing  in  New  Work. 

September  26,  1901,  the  administratrix 
filed  a  report  showing  the  expenditure  by 
her  of  $1,045.30,  including  fifteen   months' 


support,  $750,  and  reported  a  balance  of 
$2,579.04  in  her  hands.  September  25,  1901, 
Mesdames  Furmin  and  Ames,  sisters  of  the 
deceased,  and  a  Mrs.  Hopkinson,  an  aunt, 
petitioned  for  leave  to  file  claims  against 
the  estate,  based  on  promissory  notes 
signed  by  Mr.  Bullion,  aggregating  about 
$2,500.  The  record  in  this  case  does  not 
state  the  fact,  but  in  the  opinion  of  Com- 
missioner Glanville  in  Ribble  v.  Furmin,  71 
Xeb.  108,  98  X.  W.  420,  the  statement  is 
made  that  intermediate  the  filing  of  objec-. 
tions  to  the  appointment  of  Mrs.  Bullion  as 
administratrix  of  the  estate  of  her  de- 
ceased husband,  and  the  time  claims  against 
the  estate  were  directed  by  the  county 
judge  to  be  filed,  Judge  Hastings,  the  attor- 
ney  for  the  claimants,  was  appointed  su- 


existed  for  retaining  the  assets  in  his  hands, 
and  as  he  did  so  in  disregard  of  his  plain 
tliity,  we  think  the  court  did  right  in  char- 
ging him  with  interest,  as  required  by  the 
statute." 

In  Marshall  v.  Coleman,  187  III.  556,  50 
N.  E.  628,  affirming  89  111.  App.  41,  where 
it  appeared  that  the  administrator  refused 
to  make  final  settlement,  and  when  com- 
pelled to  render  a  final  accounting  on  cita- 
tion, he  filed  a  written  protest  against  any 
order  for  di'^tribution  at  that  time,  although 
it  was  about  four  and  one  half  years  after 
his  appointment,  it  was  held  that,  since  he 
had  this  money  in  his  hands,  and  had  paid 
it  out  under  circumstances  which  required 
his  account  to  be  surcharged,  and  had  neg- 
lected to  make  settlement,  and  had  failed 
to  tshow  the  court  good  cause  why  the  10 
]icr  cent  interest  as  fixed  by  statute  should 
ii<»t  be  charged  against  him,  he  was  proper- 
1\    chargeable  therewith. 

//.  Litigationm 

i 

a.  In  general. 

It  has  been  held  that  the  involvement  of 
the  estate  in  litigation  for  which  the  ex- 
ecutor or  administrator  is  in  nowise  to 
blame  will  render  the  delav  in  making  set- 
tlement  reasonable,  and,  it  seems,  relieve 
hinni  from  personal  liability  to  the  distrib- 
utees for  interest.  Johnson  v.  Holi field,  82 
Ala.  123,  2  So.  753  (litigation  for  more  than 
tlirteen  months);  Re  Marre,  127  Cal.  128, 
59  Pac.  385  (seven  years*  delay);  Re  Syl- 
var,  1  Calv  App.  35,  81  Pac.  6*63  ("several 
years'"  delay);  Lamb  v.  Lamb,  11  Pick. 
371  (seven  years  elapsed  between  the  pro- 
bate of  the  will  and  the  final  settlement  of 
the  estate) ;  Booker  v.  Armstrong,  93  Mo. 
49,  4  S.  W.  727  (contest  over  the  will  dur- 
ing the  entire  administration, — ten  years) ; 
Re  Howard,  3  Misc.  170,  23  X.  Y.  Supp. 
8^6  (delay  of  about  three  years  on  account 
of  certain  suits  as  to  certain  legacies  which 
were  **still  pending  and  undetermined") ; 
Smith  v.  Smith,  101  X.  C.  461,  8  S.  E.  128, 
131,  133  (litigation  continued  ovef  a  period 
of  ten  years) ;  Cooch  v.  Irwin,  7  Ohio  St. 
31  L,R.A.(N.S,) 


22  (continuous  litigation  for  a  period  of 
about  twelve  years);  Betz's  Estate,  15  Pa. 
Super.  Ct.  563  (litigation  extending  over  a 
period  of  fourteen  vears) ;  Pace  v.  Burton, 
1  M'Cord,  Eq.  247 "(long  delay;  time  not 
stated ) 

In  Re  Corle,  61  N.  J.  Eq.  409,  48  Atl. 
1027,  where  an  executor  delayed  for  about 
four  years  a  final  account  and  settlement 
of  the  estate,  because  he  was  holding  cer- 
tain money  in  order  to  pay  a  legacy  which 
was  involved  in  litigation,  wherein  it  was 
finally  declared  invalid,  and  he  had  ad- 
vanced all  money  to  the  exceptant  as  she 
called  for  it,  and  had  received  no  person- 
al benefit  from  the  money  retained,  it  was 
held  that  he  w^as  not  chargeable  with  inter- 
est because  he  failed  to  invest  the  money 
pending  a  settlement  of  the  litigation. 

But  in  other  cases,  even  though  there  was 
litigation  causing  the  delay  in  settlement, 
the  circumstances  were  sufficient  to  warrant 
an  exaction  of  interest  from  the  representa- 
tive. 

Thus,  in  Paine  v.  Paulk,  39  Me.  15,  where 
an  administrator  was  involved  in  litiga- 
tion over  a  claim  against  the  estate  for 
some  eight  years,  during  all  of  which  time 
he  used  the  money  of  the  estate  in  his  own 
business,  and  rendered  no  account  and  set- 
tlement until  three  years  after  the  litiga- 
tion ended,  he  was  held  answerable  for  in- 
terest. 

In  Harris  v.  Coates,  8  Idaho,  491,  69  Pac. 
475,  where  it  appeared  that  an  administrat- 
or qualified  and  filed  his  bond  on  February 
19,  1898,  and,  according  to  his  own  show- 
ing, the  estate  was  ready  for  settlement  on 
October  21,  1899,  when  he  .ifterwards  at- 
tempted to  have  the  whole  of  the  estate  set 
aside  to  him  as  sole  heir  or  legatee,  and 
failed  in  such  attempt,  the  court  held  that 
he  was  chargeable  with  legal  interest  on  all 
money  in  his  hands  ready  for  distribution, 
from  the  time  such  distribution  ought  to 
have  been  made  by  him. 

Where  the  distributees  of  the  ancestor 
were  nonresidents  of  the  state,  it  was  held 
that  eighteen  months  after  the  estates  be- 
came readv  for  final  settlement  and  dis- 
tribution  was  a  reasonable  time  for  insti- 
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preme  court  commiesioner,  and  neglected  to 
report  that  fact  to  his  clients.  The  notes 
it  seems  were  in  Nebraska  during  this 
time. 

December,  29,  1901,  Mrs.  Bullion  died, 
and  December  30,  1901,  Curtis  W.  Ribble,  a 
De  Witt  banker,  was  appointed  administrat- 
or de  bonis  non  of  the  James  M.  Bullion  es- 
tate, and  duly  qualified.  Hearing  on  the 
application  of  Furmin  et  al.  was  continued 
along  from  time  to  time  till  February  17, 
1902,  on  which  date  the  petitions  were  dis- 
missed, and  supersedeas  bond  in  the  sum  of 
$50  fixed  for  an  appeal  in  each  case.  A 
joint  bond  of  $150  was  finally  accepted,  and 
the  claimants  appealed  to  the  district  cpurt, 
where  judgment  was  rendered  in  favor  of 
the   claimants   to   the   extent   of   reversing 


the  order  of  the  county  court,  and  remand 
ing  the  cases.  Ribble  appealed  to  this  ccrit:. 
and  on  February  4,  1904,  the  district  court 
was  upheld,  except  that  its  order  was  modi- 
fied so  that  the  entire  controversy  should 
be  settled  in  the  district  court. 

February  5,  1902,  Mr.  Ribble  filed,  in  the 
name  of  Mrs.  Bullion,  a  final  report  of  her 
acts  as  administratrix,  showing  that  she 
had  paid  $2,000  on  the  preferred  claim, 
which,  added  to  other  expenditures  made 
and  credits  claimed  by  her,  left  in  her  hands 
a  balance  of  $239.90.  It  is  possible  that 
$700  rent  money  is  not  properly  account^ 
for,  but  there  is  not  sufficient  evidence  tf» 
warrant  us  in  disturbing  the  judgment  of 
the  district  court  upon  that  point.  In  th* 
cneantime  Ribble  had  sold  the  school  land 


tuting  a  suit  for  that  purpose,  and  for  car- 
rying such  suits  to  a  final  determination, 
and  that  after  the  expiration  of  the  eight- 
een months,  the  administrator  was  charj^e- 
able  with  interest  as  damages  resulting 
from  the  delay.  Clark  v.  Hughes,  71  Ala. 
163. 

h.  During   pendency   of  appeal. 

And  the  question  has  been  passod  upon 
where  the  settlement  was  delayed  during 
the  pendency  of  an  appeal. 

Thus,  in  Re  Davis,  35  Mont,  273.  88  Pac. 
957,  where  an  administrator  appealed  from 
an  order  settling  and  allowing  an  account 
and  ordering  a  distribution  of  the  estate, 
and  it  did  not  appear  that  he  could  have*  in- 
vested the  money  ordered  distributed  profit- 
ably during  the  pendency  of  the  appeal, 
and  nothing  appeared  to  show  that  he  was 
not  diligent  in  its  prosecution,  it  was  held 
that  he  was  not  chargeable  with  interest. 

Where  it  appeared  that  the  only  reason 
why  the  delay  in  the  settlement  of  the  es- 
tate could  be  considered  unreasonable  was 
claimed  to  be  that  the  administrators  had 
appealed  from  a  certain  lawsuit  merely  for 
the  purpose  of  vexation,  and  that,  upon  the 
hearing  of  the  appeal,  the  decision  had  been 
found  in  some  respects  erroneous,  it  was 
held  that  the  appeal  could  not  be  considered 
vexatious,  and  that  the  administrators  were 
not  liable  for  interest.  Stearns  v.  Brown, 
1  Pick.  530. 

And  where  the  settlement  of  the  admin- 
istrator was  d?layed  owing  to  the  fact  that 
he  held  the  funds  to  abide  the  result  of  an 
appeal,  by  which  he  had  been  prevented 
from  paving  it  over,  or  otherwise  dispos- 
ing of  it,  it  was  held  that  he  was  not 
chargeable  with  interest.  Wendell  v. 
French.  19  N.  H.  205. 

In  Re  Sylvar,  1  Cal.  App.  35,  81  Pac.  r>G3. 
where  an  administrator  was  not  charged 
interest,  the  court  said:  "Tn  regard  to  the 
delay,  while  it  is  true  the  estate  has  been 
pending  several  years,  there  is  nothinor  in 
the  record  to  show  that  the  administrator 
has  wilfully  or  negligently  caused  the  de- 
lay. There  are  many  cases  in  which  the 
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settlement  of  estates  is  unavoidably  delayer 
without  the  fault  of  the  administrator.  *  fa 
this  case  it  appears  that  there  was  litiga- 
tion which  went  to  the  supreme  court," 

c.  After  contntencement   of  settietnent 

proceedings. 

After  settlement  proceedings  had  been 
commenced  in  Clark  v.  Newman,  8  Kt.  t. 
Rep.  515,  1  S.  W.  880.  an  administratrix 
was  held  chargeable  with  interest  after  tb>^ 
expiration  of  two  years  from  the  time  of 
her  qualification,  'although  she  commenced 
suit  for  settlement  of  the  estate  within  the 
required  period,  where  it  also  appeared  that 
the  suit  was  long  protracted,  and  she  had 
held  the  assets  for  more  than  twenty  years 
with  no  evidence  that  she  had  not  profited 
thereby. 

Where  an  executor  used  the  funds  of  an 
estate  during  a  protracted  and  vexatious 
litigation  pending  the  settlement  of  the  es- 
tate, he  was  held  properly  chargeable  with 
interest.     Grigsby  v.  Wilkinson,  9  Bush.  9.^. 

And  where  an  executor  ncglijrentlv  left 
an  estate  unsettled  for  ten  years,  and  then 
suffered  the  accounts  of  the  estate  to  re- 
main before  the  auditor  of  the  court  for 
several  years  before  any  settlement  wa« 
reported,  it  was  held  that  he  was  properly 
chargeable  with  interest.  Lyles  v.  Hatton, 
6  Gill  &  J.  122. 

d.  Involving  account  of  repreaentative. 

And  the  reasonableness  or  unreasonable- 
ness of  the  delay  has  been  consiclered  where 
caused  by  the  involvement  of  the  account 
of  the  representative  in  litigation. 

Where  an  administrator  filed  no  account 
until  he  was  cited  to  do  so  eighteen  ycirs 
after  his  appointment,  and  exceptions  were 
taken  thereto,  and  involved  in  litigation  for 
thirteen  years,  and  the  administrator  was 
not  to  blame  for  its  prolongation,  it  was 
lield  that  he  was  not  chargeable  with  inter- 
est during  the  pendency  of  the  litigation, 
neither  for  the  period  of  five  years  after 
letters  were  issued  to  him;  but  that  he  was 
chargeaWe  with  interest  for  the  thirteen  ad- 
ditional   ^ears   prior   to   the    filing   of   his 
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contracts  and  the  80  acres  of  deeded  land 
for  the  sum  of  $9,100. 

August  A,  1902,  the  court  on  tlie  ex  parte 
applications  of  Kibble,  administrator,  made 
two  orders,  one  that  $150  should  be  paid 
Messre.  Colby  and  Sands  for  service  in  re- 
sisting the  claims  of  Furmin  et  al.,  and  the 
other  that  they  should  be  paid  $200  for 
services  rendered  in  selling  the  land.  Pre- 
viously, Mr.  Colby  had  been  allowed  $50 
in  addition  to  the  $100  allowed  for  services 
as  attorney  for  the  special  administratrix. 

September  1,  1902,  on  ex  parte  applica- 
tion of  Kibble,  administrator,  he  was  given 
authority  to  pay  Colby  and  Sands  the  fur- 
ther sum  of  $300  for  legal  services  rendered 
in  resisting  the  claims  of  Furmin  et  al. 

October  14,  1904,  Furmin,  Ames  and  Bul- 


lion, sole  heirs,  asked  for  an  order  settling 
the  administrator's  accounts,  and  for  a  dis- 
tribution of  the  residue  of  the  estate.  De- 
cember 10,  1904,  this  petition  was  dismissed. 

November  9,  1904,  Kibble  petitioned  the 
county  court  for  an  order  directing  him  to 
pay  all  unpaid  claims,  and  November  10th 
the  order  was  made.  November  10,  1904,  on 
Kibble's  ex  parte  application,  the  county 
court  directed  him  to  pay  Colby  and  Sands 
the  further  sum  of  $1,050  for  legal  services 
rendered  in  resisting  the  claims  of  Furmin 
et  al.  November  30,  1904,  Kibble  filed  a  re- 
port showing  a  balance  of  $4,364.38  in  his 
hands. 

December  2,  1904,  Furmin,  Ames,  and 
Clark  Bullion,  sole  heirs  of  the  deceased, 
filed  a  petition  in  equity  in  the  circuit  court 


account.  Keed's  Estate,  22  Pa.  Super.  Ct. 
635. 

Where  the  executors  filed  no  accounts  for 
settlement  until  after  a  period  of  ten  years, 
when  they  were  cited  to  do  so  by  the  pro- 
bate court,  and  thereafter  there  was  a  suit 
over  the  accounts  by  those  interested  in 
the  estate,  which  was  long  protracted,  be- 
cause of  negligence  both  of  the  executors 
and  those  interested,  it  was  held  that  they 
were  not  liable  for  interest.  Forward  v. 
Forward,  6  Allen,  494.  To  the  same  effect, 
see  Kiddle  v.  Kiddle,  5  Kich.  Eq.  31. 

In  Davis's  Appeal,  23  Pa.  206,  it  was 
held  that  an  administrator  could  retain  a 
reasonable  portion  of  the  estate  while  cer- 
tain exceptions  to  his  final  report  were 
pending. 

An  administrator  should  not  be  held  lia- 
ble upon  a  citation  for  a  settlement  which 
originated  in  the  court  of  the  ordinary, 
to  heirs  at  law  for  interest  alleged  to  have 
accrued  upon  a  judgment  in  their  favor 
against  him,  between  the  date  of  its  orig- 
inal rendition  and  that  upon  which  it 
finally  became  binding  and  conclusive,  after 
an  affirmance  by  the  supreme  court,  where 
it  appeared  that  such  judgment  was  ren- 
dered by  the  trial  court  in  a  proceeding 
where  the  heirs  were  contesting  with  others 
for  a  fund  in  the  administrator's  hands  for 
distribution,  and  that  in  the  litigation  he 
was,  as  the  custodian  of  this  fund,  a  mere 
stakeholder,  and  as  such  had  not  excepted 
to  the  judgment,  but  had  kept  the  money 
ready  to  make  payment  at  any  time,  mak- 
ing no  interest  thereon,  and  not  using  it 
in  his  private  business.  Truett  v.  Williams, 
101  Ga.  311,  28  S.  E.  851. 

But  where  the  settlement  and  final  con- 
firmation of  the  account  of  an  executor  was 
prevented  by,  the  filing  of  exceptions  and 
reference  of  the  case  to  an  auditor,  it  was 
held  that  this  did  not  give  him  a  right  to 
retain  a  large  sum  idle  in  his  hands  for 
five  years,  while  the  settlement  of  his  ac- 
counts was  pending.  Bruner's  Appeal,  57 
Pa.  46. 

In  Mims  v.  Mims,  39  Ala.  716,  where  the 
first  partial  payment  of  which  there  was 
any  mention  was  made  nearly  five  years 
31  L.K.A.(N.S.) 


after  the  probate  of  the  will,  and  on  that 
settlement  there  was  a  balance  declared 
against  the  executor,  while  the  next  partial 
settlement  was  made  more  than  eleven 
years  after  the  first  had  been  made,  and 
more  than  sixteen  years  after  the  probate 
of  the  will,  and  tnere  was  no  litigation 
pendin?  against  the  estate  to  render  it 
probable  that  the  money  would  be  needed, 
or  any  other  good  reason  for  the  long  delay 
,  in  the  settlement,  except  that  there  was  a 
contest  pending  in  the  probate  court  be- 
tween the  executor  and  the  distributees  as 
to  the  omission  of  the  former  to  include 
a  certain  slave  in  his  inventory,  it  was  held 
that  the  executor  was  liable  for  interest. 

e.  Involvitig  construction  and  interpret 
tation  of  will. 

Where  the  administrator  of  an  estate 
against  which  there  were  no  claims  delayed 
his  settlement  for  about  five  years,  and 
then,  as  an  excuse  for  the  great  delay, 
stated  that  there  was  a  contention  among 
the  heirs  as  to  the  proper  construction  of 
the  will,  and  that,  after  several  years  of 
strife  and  controversy  with  them,  he  filed 
a  suit  in  the  circuit  court  praying  for  the 
construction  of  the  will,  the  court  said  that, 
granting  he  was  justified  in  asking  for  its 
interpretation,  he  was  not  justified  in  wait* 
ing  four  or  five  years  before  doing  so,  and 
he  was  held  to  be  chargeable  with  interest. 
McCanse  v.  Goffe,  66  Mo.  App.  586. 

But  in  Siniard  v.  Green,  123  Ala.  527, 
26  So.  661,  the  administration  extended  over 
a  period  of  four  years  and  seven  months 
before  the  administrator  filed  his  account 
for  final  settlement.  Sixteen  months  after 
his  qualification,  he  filed  a  bill  in  equity  to 
have  the  will  construed,  and  to  have  certain 
lands  described  in  the  will  which  were  en- 
cumbered with  a  trust  sold  for  the  purpose 
of  carrying  out  the  trust.  The  sole  bene- 
ficiary of  the  will  voluntarily  became  a 
party  to  the  bill,  admitted  its  averments, 
and  joined  in  the  prayer  for  the  relief 
sought.  A  decree  was  rendered  ordering  a 
sale  of  the  land  upon  the  payment  of  one 
third  cash,  and  the  balance  in  equal  instal- 
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of  the  United  States  for  the  district  o>f 
Nebraska  against  Curtis  W.  Ribble  as  ad- 
ministrator of  the  estate  of  James  M.  Bul- 
lion, deceased,  wherein  many  allegations  of 
alleged  fraud  and  misdoings  on  the  part  of 
the  said  administrator  in  the  administration 
of  the  estate  are  set  forth  in  the  florid  lan- 
guage 80  dear  to  the  old-time  equity  drafts- 
man. Among  other  things,  the  pleader 
charges  that  no  claims  have  ever  been  al- 
lowed against  the  estate,  and  the  money 
paid  by  the  administrator  was  without  au- 
thority, etc.  The  prayer  is  for  an  account- 
ing and  a  judgment  for  the  amount  due  the 
respective  plaintiffs.  The  Federal  judge 
overruled  a  demurrer  to  the  petition  and  to 
the  jurisdiction  of  this  court,  and  thereafter 
an  answer  and  a  reply  were  duly  filed.     It 


is  stated  by  counsel  that  the  cause  no« 
awaits  the  final  order  of  the  state  court* 
in  the  premises.  It  may  be  proper  to  state 
that  after  this  court  sustained  the  district 
court,  as  above  stated,  the  claimants  vere 
met  in  the  district  court  by  all  manDer  ol 
motions,  which  delayed  a  hearing.  Mr.  Col- 
by, of  counsel  for  Mr.  Ribble,  testified  that 
he  and  his  co-counsel,  Mr.  Sands,  '*did  all 
kinds  of  ingenious  things"  in  the  ca^e*. 
which  deferred  a  final  hearing.  Upon  the 
happening  of  the  death  of  Mrs.  Bullion,  two 
of  these  claimants  and  their  half-brother, 
Clark  Bullion,  were  the  only  persons  inter- 
ested in  the  residue  of  the  estate,  so  they. 
with  Mrs.  Hopkinson,  agreed  to  settle  their 
claims  out  of  court.  Thereupon  their  at^ 
torney  dismissed  the  claims  to  prevent  far- 


ments  at  one  and  two  years  with  interest. 
Sale  was  made,  and  within  a  few  months 
after  the  collection  of  the  balance  due  on 
the  deferred  payments  for  the  purchase 
money,  the  administrator  filed  his  account 
for  final  settlement.  H  was  held  th«t  there 
was  not  such  unreasonable  delay  in  making 
the  settlement  as  to  charge  the  adminis- 
trator with  interest.  , 

/.  Anticipation  of  litigation. 

The  personal  liability  of  the  executor  or 
administrator  has  been  passed  upon  where 
the  delay  in  settlement  was  due  to  the 
fact  that  he  detained  the  funds  in  anticipa- 
tion of  suits  against  the  estate. 

In  Noble  v.  Jackson,  124  Ala.  311,  26 
So.  955,  where  there  was  a  dispute  over 
the  amounts  due  on  certain  bills  filed 
against  the  estate,  and  the  executors,  in 
nnticipation  of  suits  upon  them,  had  re- 
tained in  their  hands  a  much  larger  sum 
of  money  than  was  necessary  in  order  to 
meet  the  claims,  should  thoy  be  established, 
and  had  delayed  making  their  final  settle- 
ment beyond  the  eighteen  months  allowed 
them  by  statute  in  which  to  do  so,  it  was 
held  that  they  were  liable  for  interest  on 
all  money  retained  in  excess  of  the  claims. 

In  Wilson  v.  Wilson,  3  Gill  &  J.  20,  it 
was  held  that  the  administrators  were  not 
chargeable  with  interest  on  money  which 
was  retained  for  four  years  with  the  con- 
sent of  all  the  parties  concerned,  under  the 
sanction  of  the  court,  in  order  to  meet  the 
contingency  of  a  certain  suit  which  ap- 
peared to  be  a  matter  not  unlikely  to  hap- 
pen before  their  accounts  should  be  finally 
closed. 

And  for  another  case  where  an  adminis- 
trator was  relieved  from  the  payment  of 
interest  upon  a  delay  in  his  settlement, 
owing  to  the  fact  that  he  anticipated  the 
institution  of  certain  suits  against  the  es- 
tate, see  Doster  v.  Arnold,  60  Ga.  316,  V. 
infra. 

But  where  an  administrator  determined 
not  to  settle  with  a  distributee  without 
suit,  assigning  as  a  reason  that  his  char- 
acter had  been  aspersed  by  the  distributee. 
31  L.R.A.fN.S.) 


and  that  he  wished  an  investigation  of  hi« 
conduct,  it  was  held  that  he  should  pay 
interest,  where  there  had  been  a  delay  of 
six  years.    M*Caw  v.  Blewit.  Bail.  Eq.  98. 

And  in  Lyles  v.  Hatton,  6  Gill  &  J.  122, 
where  the  estate  had  been  ten  years  in  the 
hands  of  the  executor  when  he  was  notified 
of  a  claim  on  the  part  of  the  United  States. 
to  meet  which  he  was,  upon  application  to 
the  proper  court,  permitted  to  retain  a  sum 
in  his  nands  to  abide  the  event  of  a  suit, 
and  the  claim  was  finally  defeated,  it  was 
held  that  under  the  circumstances  the  order 
of  the  court  should  not  be  regarded  as  a 
sufiicient  ground  for  suspension  of  interest 
upon  the  sums  due 'the  distributees  of  the 
estate. 

///.  Direction   of   court. 

In  Rogers  v.  Bottsford,  44  Ga.  652,  where 
an  administrator  filed  a  bill  in  equity  for 
direction  as  to  the  distribution  of  a  fund. 
it  was  held,  upon  his  final  settlement,  that 
he  was  not  chargeable  with  interest  pend- 
ing a  decision  in  the  litigation. 

For  another  case  where  administrators 
were  absolved  from  the  payment  of  interest 
where  they  held  the  funds  of  the  estate  for 
four  years  under  the  sanction  of  the  court, 
see  Wilson  v.  W^ilson,  II.  f,  supra. 

But  where  an  administratrix  retained  is 
her  hands  a  sum  of  money  due  to  the  party 
entitled  as  distributee,  without  applying 
to  the  proper  court,  pending  a  controversy 
with  reference  to  the  title  to  the  funds, 
for  permission  to  deposit  or  dispose  of  the 
amount  so  as  to  prevent  the  further  accu- 
mulation of  interest  upon  it,  it  was  held 
that  she  was  liable  for  interest.  Thomas 
V.  Frederick  County  School,  9  Gill  &  J.  US. 

So,  it  has  been  held  that  it  did  not  con- 
stitute a  good  defense  for  an  administra- 
tors failure  to  settle,  for  him  to  say  t!iat 
no  guardian  had  been  appointed  for  a  minor 
heir,  to  whom  payment  could  be  made  up'^n 
an  order  of  distribution,  since  he  should 
have  applied  for  and  obtained  an  order  of 
distribution,  and  if  he  had  done  this,  the 
matter  would  then  have  been  brought  to 
the  attention  of  the  court,  and  a  guardian 
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ther  cost  and  delay,  and  then  commenced 
the  action  in  the  Federal  court,  above  re- 
ferred to. 

November  12,  1904,  the  county  judge 
made  an  order  vacating  the  order  thereto- 
fore made  by  him  commanding  the  adminis- 
trator to  pay  out  the  money  in  his  hands. 
On  the  13th  of  November,  1905,  the  last 
above  order  was  annulled,  and  a  further 
order  made  to  pay  Mr.  Bush  $500  attorneys' 
fees  and  all  necessary  costs  in  defending 
the  suit  in  the  United  States  court. 

The  administrator  has  paid  out  the  entire 
assets  of  the  estate  to  the  various  claimants 
other  than  the  heirs,  in  liquidation  of 
claims  allowed  and  the  interest  which  ac- 
crued thereon  for  about  four  years.  The 
district  court  found  that  the  administrator 


should  not  have  appealed  to  the  supreme 
court  from  the  order  of  the  district  court 
September  30,  1902,  directing  the  county 
court  to  hear  the  claims  of  Furmin  et  al.; 
and  all  costs  incurred  in  connection  with 
that  appeal,  including  attorneys'  fees  and 
the  administrator's  personal  expense,  are 
deducted  from  the  items  of  credit  claimed 
by  Mr.  Kibble.  An  item  of  $175  is  also 
deducted  from  said  amount.  The  court  fur- 
ther found  that  immediately  after  Septem- 
ber 30,  1902,  Kibble  should  have  paid  all 
claims  against  the  estate,  and  that  he 
should  have  settled  the  estate  not  later 
than  November  30,  1902;  that  the  adminis- 
trator retained  in  his  hands  for  his  personal 
benefit  $6,000,  and  should  be  charged  7  per 
cent    interest   thereon    from   November    30, 


would    have    been    appointed.      Has  kins    v.  ' 
Martin,  103  111.  App.  115.  j 

In  Duncan  v.  Dent,  5  Rich.  Eq.  7,  it  was 
held  that  an  administrator  who  kept  a 
balance  in  hand  after  there  was  no  debt 
of  the  estate  unsatisfied  was  not  to  bo 
excused  from  liability  for  interest  merely 
because  suits  had  been  instituted  bj*  vari- 
ous persons  who  claimed  the  estate  in  dif- 
ferent rights,  for  the  "obvious  duty  of  de- 
fendant (the  administrator)  undei  such 
circumstances  was  to  file  a  bill  of  inter- 
pleader against  all  the  adverse  claimants, 
and  to  pay  the  money  into  court."  wlieii 
the  investment  of  the  money  would  have 
been  directed  in  the  event  of  expected  ex- 
tended litigation. 

So,  where  it  was  clear  to  an  executor 
that  considerable  time  would  elapse  before 
he  could  pay  certain  legacies  and  settle  the 
estate,  because  the  persons  interested  in  tlie 
estate  were  foreigners,  and  one  an  infant, 
it  was  held  that  he  should  have  applied  to 
the  court  for  direction  as  to  the  proper 
handling  of  the  money  in  the  meantime, 
about  four  years,  and  that  as  he  had  omit- 
ted doing  so,  he  should  pay  interest.  Ilet- 
field  V.  Debaud,  54  N.  J.  Eq.  371,  34  Atl. 
882. 

/F.  Illne88  of  judge;  vacation  of  court. 

In  Re  Seligman,  My  rick  Prob.  Ct.  Rep. 
<Cal.)  8,  where  it  appeared  that  but  two 
months  expired  after  the  year  allowed  by 
law  for  the  purposes  of  administration  be- 
fore the  account  was  filed,  during  which 
time  there  occurred  the  usual  summer  vaca- 
tion of  the  probate  court,  and  that,  by 
reason  of  the  illness  of  the  then  judge  of 
said  court,  but  little  business  was  trans- 
acted, it  was  held  that  there  had  been  no 
such  delay  as  should  inflict  a  penalty  upon 
the  administrator. 

And  in  Morris  v.  Morris,  9  Ffei^k.  814. 
the  court  recognized  the  great  turmoil  and 
prostration  of  business  throughout  t)ie 
South  during  the  time  of  the  Civil  War,  in 
passing  upon  the  question  whether  the  ad- 
ministrator had  unreasonably  delayed  the 
settlement  of  the  estate,  and,  since  it  ap- 
peared that  "patriotic  ardor  closed  the 
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courts"  for  a  time,  it  was  held  that  "an 
administrator  shall  be  allowed  such  addi- 
tional time  after  the  opening  of  the  courts 
as,  when  added  to  the  time  which  trans- 
pired previous  to  the  close,  will  make  the 
two  years  and  six  months  allotted  him  by 
statute  for  a  final  settlement*'  before  inter- 
est should  be  charged. 

So,  in  Dromgoole  v.  Smith,  78  Vn.  665, 
it  was  held  that  where  the  distributees 
lived  on  opposite  sides  during  the  Civil 
War,  and  the  administration  of  the  estate 
was  delayed  on  this  account,  the  adminis- 
trator should  be  relieved  from  tlic  payment 
of  interest. 

1".  Ailvicc  or  negligence  of  attorney. 

Where  an  executor  delayed  the  settle- 
ment of  the  estate  for  more  than  three 
years  for  the  reason,  among  others,  that 
he  was  advised  by  counsel  to  retain  the 
money  in  order  to  answer  to  the  legatees, 
who  were  foreigners,  and  could  not  be 
reached  promptly,  whenever  they  should 
call  upon  him,  it  was  held  that  he  should 
pay  interest.  King  v.  Berry,  3  N.  J.  Eq. 
26i. 

And  in  Doster  v.  Arnold,  60  Ga.  316,  it 
was  held  that  the  fact  that  tm  administra- 
tor expected  to  be,  or  was,  actually  en- 
gaged in  litigation  about  the  estate,  and 
was  advised  by  counsel  to  retain  the  monev 
in  hand,  and  for  that  reason  failed  to  f)ut 
it  out  and  make  it  productive,  does  not 
necessarily  relieve  him  of  liability  for  in- 
terest, and  that,  on  the  special  facts  of  the 
case,  he  might  be  chargeable,  for  instance, 
where  he  may  have  used  the  money  or 
some  of  it  in  his  own  business,  and  this 
was  held  to  be  a  question  for  the  jury  to 
decide. 

One  whose  settlement  has  been  delayed 
for  an  unreasonable  time  will  be  charged 
with  legal  interest,  with  annual  rests,  on 
the  money  in  his  hands  when  the  only  ex- 
cuse offered  was  that  his  attorney  was 
negligent  and  that  the  attorney  had  died 
six  or  seven  years  before  the  trial,  and  that 
until  about  two  years  before  the  trial  he 
had  supposed  that  the  estate  had  been  set- 
tled, although   there  was  no  evidence  that 


360 


NEBRASKA  SUPREME  COURT. 


Oct. 


1902,  less  $180  interest  accounted  for  by 
him.  The  court  also  deducts  $770  claimed 
by  Ribble  for  attorneys*  fees  and  expenses 
in  Federal  court.  Owing  to  an  error  in  ad- 
dition, this  item  is  $100  too  large.  The  cor- 
rect amount  is  $670.  The  court  further 
found  that  the  administrator  should  ac- 
count for  $5,053.15  as  of  date  August  1, 
1908,  less  whatever  money  might  be -neces- 
sary to  pay  unpaid  interest  on  claims 
against  the  estate.  The  appellees  have  filed 
a  cross  appeal  wherein  they  insist  the  ad- 
ministrator should  be  held  for  failure  to 
collect  from  Mrs,  Bullion's  bond  an  alleged 
balance  in  her  hands  of  the  money  of  the 
estate,  and  not  accounted  for  by  her.  Es- 
pecially is  exception  taken  to  the  report 
made    by    Ribble    for    the    administratrix. 


Some  of  the  challenged  items  relate  to  ex- 
pense incurred  in  the  widow's  last  illiie-»-^. 
and  for  her  funeral  expenses.  We  think  it 
was  within  the  discretion  of  the  county 
court  to  consider  those  items  and  the  ex- 
cess of  the  widow's  allowance  in  the  li^r«t 
of  support  for  the  widow,  and  that  the^ 
collateral  heirs  have  no  standing  to  ques- 
tion such  credits.  The  objection  to  rent  for 
homestead   should   also   be   overruled. 

We  think  the  court  was  right  in  refusing 
to  give  credit  for  attorneys'  fees  and  ex- 
penses incurred  in  the  supreme  court  in  re- 
sisting the  claims  of  Ames,  Furmin,  anJ 
Hopkinson.  At  the  time  Ribble,  on  the  ad- 
vice of  counsel,  resisted  those  claims,  there 
was  an  abundance  of  money  in  his  hands 
to  pay  all  claims,  with  interest,   including 


he  derived  any  profit  therefrom.     Re  Bil- 
liard, 83  Cal.  423,  23  Pac.  393. 


VI,  Delay  due  to  conduct  of  distribu- 
tees; tcaiver. 

In  some  cases  the  conduct  of  the  dis- 
tributees under  the  particular  circumstances 
of  the  case  has  been  considered  sufficient 
to  relieve  the  representative  from  the  pay- 
ment of  interest. 

Where  there  was  a  delay  of  nine  and  one 
half  years  before  an  executor  was  brought 
to  a  final  settlement,  and  the  delay  was 
attributable  to  the  fault  of  the  residuary 
legatees,  and  not  to  any  intentional  laches 
on  his  part,  it  was  held  that  he  should  be 
charged  with  interest  on  the  balance  in  his 
hands  only  from  the  date  of  the  decree  of 
settlement.  Fitzgerald  v.  Jones,  1  Munf. 
150. 

Where  the  settlement  of  the  estate  was 
delayed  because  a  certain  legatee  would  not 
accept  a  lej^acy  given  him,  not  only  declin- 
ing to  receive  it,  but  also  refusing  to  re- 
nounce or  put  in  writing  his  refusal  to 
accept  it,  it  was  held  that  the  executor, 
who  had  retained  stocks  and  cash  to  enable 
him  to  pa3'  the  legacy  **so  soon  as  the 
legatee  should  be  prepared  to  receive  it/* 
was  not  chargeaMe  with  interest.  Micklo 
v.  Cross,  10  Md.  352. 

Where,  at  the  time  for  the  distribution 
and  settlement  of  the  estate,  the  defendants 
did  not  demand  payment  of  the  sums  due 
them,  their  contention  at  that  time  being 
that  they  were  interested  proportion- 
ately with  the  plaintiff  in  one  half  of 
the  residue  of  tne  estate,  and  then  en- 
tered into  a  contest  with  the  executor  as 
to  what  the  amount  of  one  half  of  the 
residue  was,  it  was  held  that  the  CKocutor. 
who  wound  up  the  estate  on  the  very  dny 
that  the  contest  was  settled,  was  not  liable 
for  interest.  Phelps  v.  Fitch,  178  Mass. 
442,  59  N.  E.  1031. 

In  Wilson  v.  Wilson,  3  Cill  A  J.  20,  it 
was  held  that  the  administrators  wore  not 
chargeable  with  interest  on  money  which 
was  retained  for  four  years  with  the  con- 
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sent  of   all   the   parties   concerned,    among 
other  valid  reasons  for  the  delay. 

But  in  Re  McPhee,  156  Cal.  335,  104  Pae 
455,  the  administrator  was  charged  with 
compound  interest,  although  it  -a|»pcare-l 
that  before  the  time  for  settlement  of  the 
estate  arrived,  the  widow  of  the  d«H*ea!«^l. 
whose  estate  the  administrator  was  clo^in*; 
up,  told  the  administrator  to  use  the  tnoii<>y 
of  the  estate  in  his  own  business;  it  hsa 
held  that  since  the  estate  could  have  hrm 
closed  up  promptly  after  the  expiration  of 
the  year  allowed  by  law  for  such  bnsinf»^ 
the  administrator  was  liable  for  simple  in- 
terest even  during  the  first  year  of  bi-" 
administration. 

In  Tucker  v.  Stewart,  121  Iowa,  714,  97 
N.  W.  148,  the  administrator  was  appoint e"! 
in  1885,  and  was  discharged  upon  final  re- 
port in  1890,  which  indicated  accurately  tlie 
amount  of  money  held  by  the  administra- 
tor at  different  periods  during  the  fire 
years  of  his  administration.  It  did  not 
appear  that  he  had  made  use  of  it  in  his 
own  business,  although  it  was  evident  that 
a  large  increase  might  have  l>cen  acquired 
by  judicious  loaning  of  the  money.  He  had 
made  reports  of  the  condition  of  the  estate 
from  time  to  time,  from  which  the  hein 
were  put  on  inquiry  with  respect  to  the 
funds  on  hand,  and,  with  any  desn'ee  of 
dilisfence,  might  have  ascertained  his  lin- 
bility  for  interest;  and  since  they  did  not 
do  so,  it  was  held  that  they  had  waiviul 
any  right  which  they  may  have  had  t«» 
charge  him  with  interest,  as  they  had  con- 
sented to  his  discharge  without  having  mad«* 
such  claim. 

And  in  Clock  v.  Chadeagne,  10  FTun,  97, 
where  there  was  a  delay  of  more  than  fif 
teen  years  after  the  estate  should  have 
been  closed,  before  any  steps  were  taken 
for  that  purpose  by  any  of  the  next  of  kin. 
and  the  funds  in  the  hands  of  the  adminis- 
trator had  been  almost  wholly  paid  out 
upon  claims  which  he  "doubtless  supponed 
to  be  just  and  proper,"  it  was  held  that 
these  circumstances  could  properly  he  con- 
sidered as  excusing  him  from  the  char]**e  of 
interest  prior  to  the  demand  made  upon 
him  by  the  next  of  kin. 
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the  contested  claims.  Two  of  those  claims 
were  held  hy  heirs  of  the  deceased.  None  of 
the  heirs  requested  the  administrator  to  in- 
terpose objections  to  the  payment  of  the 
notes,  nor  did  any  meritorious  defense 
thereto  exist.  The  authorities  amply  dem- 
onstrate that  an  administrator  cannot  shield 
himself  from  responsibility  by  stating  that 
ho  followed  the  advice  of  his  counsel. 
Clement's  Appeal,  49  Conn.  519,  530;  Re 
Huntley,  13  Misc.  375,  35  N.  Y.  Supp.  113  j 
Mackin  v.  Hobbs,  126  Wis.  216,  105  N.  W. 
305. 

This  brings  us  to  the  question  of  interest. 
It  is  a  difficult  one  to  solve.  Mr.  Ribble 
testified  positively  that  he  did  not  profit 
directly  or  indirectly  from  the  possession 
all  those  years  of  something  like  $6,000  of 


the  funds  of  the  estate.  However,  with 
the  exception  of  one  year,  during  which  he 
received  3  per  cent  interest  on  $6,000,  he 
had  the  mdney  deposited  principally  to  the 
credit  of  himself  individually  and  in  his 
own  bank.  It  is  immaterial  whether  he  un- 
lawfully converted  the  money.  It  is  suffi- 
cient that  he  mingled  it  with  his  private 
funds  and  made  it  subject  to  his  per- 
sonal check,  instead  of  using  it  as  adminis- 
trator, for  the  benefit  of  the  estate,  and 
this,  too,  in  the  face  of  the  fact  that  many 
of  the  claims  allowed  against  the  estate 
were  drawing  10  per  cent  interest  per  an- 
num. In  such  a  case  we  think  an  admin- 
istrator should  be  charged  with  the  statu- 
tory rate  of  interest  for  all  of  the  time  the 
funds  are  so  held  and  appropriated. 


But  where  an  administrator  made  a  par- 
tial distribution,  and  retained  a  large  sum 
"on  unfounded  pretenses,"  and  "no  effectual 
8uit*'  against  the  administrator  was  brought 
until  twenty-one  years  later,  and  that  pro- 
tracted in  a  great  measure  by  the  adminis- 
trator's fault*  for  eight  additional  years,  it 
was  held  "by  the  House  of  Lords,  reversing 
in  that  respect  decrees  of  Irish  chancery, 
that,  notwithstanding  the  lapse  of  twenty 
years  before  effectual  suit  for  account 
commenced/*  the  administrator  ought  to  be 
charged  with  full  legal  interest  on  the  sum 
remaining  undistributed,  during  the  whole 
period  of  retention,  with  annual  rests. 
Stacpoole  v.  Stacpoole,  4  Dow.  P.  C.  209. 

For  cases  where  the  negligence  of  the  dis- 
tributees was  partially  mstrumental  in  re- 
lieving the  executors  from  the  payment  of 
interest,  see  II.  d,  supra. 

Where  the  distributees  have  received  help 
nnd  assistance  from  the  representative  dur- 
ing the  long  delay  in  the  settlement  of  the 
esiate,  the  fact  has  absolved  him  from  the 
burden  of  paying  interest. 

The  delay  of  an  admii]istratrix  to  ac- 
count and  settle  for  nearly  thirty  years 
was  excused  in  Birkholm  v.  Wardell,  42  N. 
J.  Eq.  337,  7  Atl.  569,  and  no  interest 
charged  against  her,  where  it  appeared  that 
she  was  the  mother  of  the  exceptant,  and 
had  supported  him  from  the  time  of  his 
father's  death,  when  he  was  two  years  old, 
until  he  was  twenty,  and  the  assets  and 
profits  of  the  estate  were  not  sufficient  to 
support  them,  and  she  had  also  waived  an 
exemption  of  $200  from  the  estate  allowed 
her.  It  was  said:  "It  is  obvious  that  it 
would  be  unreasonable  and  unjust  to  charge 
her  with  interest.  The  cost  of  his  support 
over  and  above  his  share  of  the  net  rents 
and  profits  would  probably  exceed  any 
amount  of  interest  which  could  bo  justly 
charged  against  her  in  his  favor,  had  she 
not  supported  him." 

Where  the  intestate  died  in  1818,  leaving 
a  widow  and  eight  children,  all  of  whom 
were  minors  except  the  son  who  qualified 
as  administrator,  and  filed  an  ex  parte  set- 
tlement in  1826  showing  a  balance  on  hand 
belonging  to  the  distributees,  and  they  all 
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lived  together  until  1846,  and  he,  partly  out 
of  his  own  means  and  some  of  their  labor, 
and  by  care  and  good  management,  made 
the  estate  of  inconsiderable  value  yield  am- 
ple means  for  the  comfortable  support  of 
the  family,  including  the  education  of  the 
children,  it  was  held  that,  under  all  the 
circumstances  of  the  case,  he  should  not  be 
charged  with  interest  on  the  balance  shown 
in  his  repcft-t  of  1826,  but  only  from  the 
breaking  up  of  the  family  in  1846.  Peale 
V.  Hiokle,  9  Gratt.  437. 

VII.  Infamy  of  distributees. 

The  mere  fact  that  the  distributees  are 
infants  will  not  free  the  representative 
from  personal  liability  for  interest. 

In  Henry  v.  State,  9  Mo.  778,  it'  seems 
that  the  administrator  had  made  his  final 
settlement,  and  had  been  ordered  to  dis- 
tribute the  estate,  but  in  one  instance  did 
not  do  so  because  the  person  was  a  minor. 
It  was  held  that  payment  could  have  been 
made  to  the  guardian  of  the  minor  and 
his  receipt  taken,  and  that,  for  holding  the 
fund,  the  administrator  was  liable  for  in- 
terest. 

And  the  same  holding  was  made  where 
there  was  a  delay  of  four  years,  and  it  was 
clear  to  the  executor  that  considerable  time 
would  elapse  before  he  could  pay  certain 
legacies  and  settle  the  estate,  because, 
among  other  reasons,  one  of  the  persons 
interested  was  an  infant,  and  he  expected 
that  a  demand  for  payment  would  be  made 
upon  him  almost  any  time  under  proper 
guardianship  papers.  Hetfield  v.  Debaud, 
54  N.  J.  Eq.  372,  34  Atl.  882. 

For  another  case  wherein  it  was  held 
that  it  did  not  constitute  a  good  defense 
for  an  administrator's  failure  to  settle,  for 
him  to  say  that  no  guardian  had  been  ap- 
pointed for  a  minor  heir,  to  whom  payment 
could  be  made  upon  an  order  of  distribu- 
tion, see  Haskins  v.  Martin,  103  111.  App. 
115,  cited  III.  supra,  wherein  it  was  also 
held  that  a  demand  upon  the  administrator 
to  make  settlement  is  not  necessary  before 
he  is  chargeable  with  interest  for  failure 
to  settle,  because  it  is  his  duty  to  do  so. 
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The  attorneys'  fees  and  expenses  in  the 
Federal  court  should  have  been  allowed. 
There  was  no  excuse  for  that  action.  The 
district  court  had  never  shown  'any  disin- 
clination to  award  appellees  their  full 
rights,  and,  regardless  of  the  question  of 
the  jurisdiction  of  the  Federal  court,  which 
to  our  minds  is  none  too  clear,  appellees 
should  in  all  fairness  have  avoided  the  ex- 
pense of  resorting  to  that  court,  and  have 
submitted  any  errors  of  commission  or 
omi^sion  of  the  county  court  to  the  district 
court.  To  the  extent  that  the  plaintiffs 
therein  claimed  to  be  creditors  of  the  es- 
tate, such  claims  were  then  barred  by  the 
statute  of  limitations,  and  they  could  only 
be  heard  as  heirs  to  demand  their  distribu- 
tive share  of  the  estate.  The  amount  due 
them  could  only  be  determined,  and  was 
finally  determined,  in  their  favor  by  the 
state  courts.     Some   oi   the   allegations   of 


the  bill  are  untrue.  For  instance,  there  I* 
no  proof  to  sustain  the  alleviation  that  z< 
claims  had  ever  been  allowed  a^aiuj»t  t^- 
Bullion  estate.  On  the  contrary,  the  prv/: 
shows  that  over  $6,000  in  claims  had  be-i 
thus  allowed.  While  there  is  some  grour.j 
for  dispute  as  to  some  of  the  smaller 
amounts  allowed,  and  also  as  to  some  »: 
those  disallowed,  we  feel  that  the  evidea:^ 
before  us  will  not  justify  interference  bj 
this  court  as  to  any  of  such  items. 

The  judgment  of  the  District  Court  is 
therefore  affirmed,  except  as  to  the  item  or 
$670  attorneys'  fees  and  expenses  in  thi" 
Federal  court,  and  the  case  is  remanded  t  • 
the  District  Court  with  directions  to  mai:tv 
its  judgment  accordingly.  The  costs  in  Ui.- 
court  to  be  taxed  against  appellees. 

Modified  and  affirmed. 

Petition  for  rehearing  denied. 


And  where  the  accounting  and  distribu- 
tion of  an  estate  was  delayed  apparently 
because  there  was  no  guardian  to  whom 
the  share  of  an  infant  could  be  paid,  it  was 
hold  that  the  administrator  was  not  charge- 
able with  interest  thereon  untii  after  he 
received  notice  of  the  appointment  of  a 
guardian  for  the  infant.  Cavendish  v. 
Fleming,  3   Munf.   198. 

VIII.  Dlffi'ndty     in    ascertaining     or 
reaching   distributees. 

The  personal  liability  of  the  representa- 
tive for  interest  has  been  considered  where 
the  delay  in  settlement  was  owing  to  the 
fact  that  it  was  difficult  to  ascertain  or 
find  the  distributees. 

Where  an  administrator  </.  6.  n.  failed  to 
settle  the  estate,  because  he  could  not  dis- 
tribute the  same,  owing  to  the  fact  that 
the  next  of  kin  had  not  been  ascertained, 
it  was  held  that  he  was  not  chargeable  for 
interest  pendinor  the  ascertainment  of  the 
person  rightfully  entitled  to  the  estate. 
State  ex  rel.  Roper  v.  Burton,  107  N.  C. 
626,  12  S.  E.  334. 

And  where  an  administrator  delayed  his 
settlement  for  eight  or  nine  years,  because 
he  could  not  find  the  next  of  kin  of  his 
intestate,  it  was  held  that  interest  could 
not  be  exacted  from  him  in  the  face  of 
proof  that  the  probate  court,  upon  hin  re- 
quest, had  declined  to  permit  him  to  lend 
the  money.     Ex   parte  Walsh,  26   Md.  495. 

And,  notwithstanding  the  fact  that  if  an 
admini.strator  had  obtained  an  order  for 
distribution  and  settlement  within  the  stat- 
utory period  allowed  for  settlement,  he 
could  not  have  paid  the  money  out,  because 
he  did  not  know  the  whereabouts  of  some  of 
those  interested,  and  others  were  thought  to 
be  dead,  it  was  held  that  he  was  chargeable 
with  interest  on  the  money  retained  for 
two  and  one-half  years  from  the  date  of 
his  qualification.  Boyd  v.  Swallows,  59  111. 
Apt).   635. 

So,  in  King  v.  Berry,  3  N.  J.  Eq.  261, 
where  an  executor  delaved  the  settlement 
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of  the*  estate  for  more  than  three  years,  fi^r 
the  reason,  among  others,  that  the  ]egati^-< 
were  foreigners  and  could  not  be  reach*'] 
promptly,  it  was  held  that  he  shonld  par 
interest. 

In  Almy  v.  Probate  Ct.  18  R  I.  612,  ir 
Atl.  458,  where  the  executors  retained  a 
large  sum  of  money  for  about  three  year* 
and  thus  delayed  their  settlement,  the  cour: 
said:  ''The  fact  that  it  was  not  made  to 
appear  at  the  trial  that  the  executors  kc4»^^ 
who  the  persons  were  that  were  entitled 
to  share  in  the  money  in  their  hands,  or 
their  places  of  residence,  is  not  enough  t«) 
relieve  them  from  the  payment  of  intere-t. 
Even  if  such  was  the  fact,  it  was  still  tli^ 
duty  of  the  executors  to  have  deposited  tb<» 
monev  where  it  would  have  earned  intere«t 
for  the^  benefit  of  those  entitled  to  tbe 
money  when  they  were  ascertained." 

For  another  case,  where  it  was  clear  to 
an  executor  that  considerable  time  woul-l 
elapse  before  he*  could  communicate  with 
the  persons  interested  in  the  estate,  and 
get  it  in  condition  for  settlement,  see  Het- 
Seld  V.  Debaud„  54  N.  J.  Eq.  371,  34  Atl. 
882,  cited  III.  supra,  wherein  the  cxecut  r 
was  charged  with  interest  during  a  delay 
of  four  years. 

IX,  Use  of  funds  hy  representative. 

Although  the  settlement  of  the  estate 
may  be  delayed  by  the  representative  f*>r 
a  justifiable  cause,  yet  if  he  makes  n^ 
of  the  funds  in  the  meantime  he  will  be 
personally  liable  for  interest.  Dunscomb  v. 
Dunscomb,  1  Johns.  Ch.  508;  Ex  part<^ 
Glenn,  20  S.  C.  64;  McAlister  v.  Bric^. 
McMull.  Eq.  275. 

W^here  an  executor  used  the  funds  of  an 
estate  during  a  protracted  and  vexation* 
litigation  pending  the  settlement  of  the 
estate,  he  was  held  properly  ehargeabl*^ 
with  interest.  Grigsby  v.  Wilkinson,  ^ 
Bush,  95. 

And  for  another  case  where  an  adminis- 
trator was  charged  with  interest  on  th<» 
ground  that  he  had  used  the  funds  in  bis 
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own  business,  and  except  for  which  fact 
he  would  not  have  been  required  to  pay 
interest,  aee  Paine  v.  Paullc,  39  Me.  15,  II. 
a,  supra. 

lu  Burnside  v.  Robertson,  28  S.  C.  583, 
6  S.  £.  843,  where  the  administrator  had 
retained  the  funds  of  the  estate  and  de- 
layed a  settlement  for  about  nineteen  years, 
in  order  to  be  prepared  to  pay  certain  con- 
tested claims,  it  was  held  that  he  wa^ 
chargeable  with  interest  in  the  absence  of 
all  evidence  that  he  had  not  employed  the 
funds. 

Where,  upon  a  partial  settleipent  of  the 
administrator,  it  appeared  that  he  had  a 
certain  sum  on  hand  to  which  there  were 
no  claims  save  those  of  the  distributees,  and 
in  a  letter  which  he  had  written  three 
years  after  this  settlement,  he  had  ackmwl- 
edged  that  he  then  had  no  funds  on  hand, 
it  was  held  that  he  should  pay  the  dis- 
tributees interest  from  the  time  of  this 
letter,  since  it  must  be  presumed  that  he 
had  pu£  the  money  out  on  interest.  Nixon 
V.  Nixon,  8  Dana,  6. 

An  administrator  who  converts  the  money 
of  the  estate  in  his  hands  as  such  to  his 
own  use,  or  employs  them  in  his  business 
without  accounting  for  profit,  or  disclosing 
what  the  profits  were,  is  chargeable  with 
compound  interest,  with  annual  rests,  after 
the  lapse  of  a  reasonable  time — two  years 
— for  the  settlement  of  the  estate.  Scliief- 
felin  V.  Stewart,  1  Johns.  Ch.  620. 

Where,  upon  the  filing  of  the  last  annual 
account  of  an  administrator,  it  appeared 
that  all  the  debts  against  the  estate  had 
been  paid,  leaving  a  balance  on  hand,  and, 
notwithstanding  these  facts,  he  kept  the 
estate  open  and  the  money  in  his  hands  for 
three  years  additional,  and  used  it  in  his 
private  business,  it  was  held  that  a  charge 
of  8  per  cent  interest,  with  annual  rests, 
was  justifiable  by  the  facts  and  circum- 
stances.   Re  Davis,  62  Mo.  450. 

In  Doster  v.  Arnold,  60  Ga.  316,  it  was 
held  that  although  the  administrator  may 
have  had  justifiable  cause  for  delaying  the 
settlement  of  the  estate,  yet,  on  the  special 
facts  of  the  case,  he  might  be  chargeable 
with  interest,  for  instance,  where  he  may 
have  used  the  money  or  some  of  it  in  his 
own  business,  and  this  was  held  to  be  a 
question  for  the  jury  to  decide. 

X.  Delay  in  collecting  or  realizing  on 

assets. 

Tn  Kenan  v.  Graham,  135  Ala.  585,  33 
So.  699,  the  executor  filed  his  accounts  and 
vouchers  for  a  final  settlement  about  eight 
years  after  his  qualification.  But  since  the 
estate  consisted  of  stocks  in  dividend-pay- 
ing incorporated  institutions,  real  estate, 
and  other  property,  and  it  appeared  that 
he  collected  the  dividends  on  the  stocks 
bequeathed  for  the  benefit  of  those  entitled 
to  them,  divided  the  personal  articles  be- 
queathed to  those  to  whom  they  were  given, 
kept  the  real  estate  rented,  and  collected 
the  rents,  as  well  as  money  due  on  mort- 
gages, and  from  time  to  time  made  dis- 
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tribution  of  the  funds  in  his  hands  to  those 
entitled  to  them,  but  did  not  sell  the.  real 
property  and  close  the  estate  because  of  a 
continued  depression  in  land  values,  it  was 
held  that  he  was  not  chargeable  with  in- 
terest. 

In  Dufour  v.  Dufour,  28  Ind.  421,  it  ap- 
peared that  the  estate  was  large.  Real 
estate  was  required  by  the  will  to  be  laid 
out  in  town  lots  and  sold  and  the  proceeds 
collected.  About  ten  years  elapsed  from 
the  date  of  the  letters  testamentary  until 
the  executor  proposed  to  make  final  settle- 
ment. The  court  said:  "During  that 
period  he  had  made  and  filed  six  accounts 
current.  .  .  .  No  evidence  was  produced 
tending  to  show' that  collections  could  have 
been  more  rapidly  made,  nor  that  there  was 
any  considerable  delay  in  presenting  the 
matter  of  the  estate  for  final  settlement 
after  it  was  ready  therefor.  Nor  was  there 
the  slightest  evidence  that  the  executor  had 
made  any  profit  out  of  the  funds  of  the 
estate,  or  that  he  had  used  them  or  mingled 
them  with  his  own;  but  exactly  the  con- 
trary appeared.  There  was  merely  the  de- 
lay in  closing  the  estate,  which  did  not 
appear  to  have  been  needless,  together  with 
some  claims  for  credits  which  the  court 
was  warranted  by  the  evidence  in  rejecting. 
This  did  not  authorize  the  computation  of 
interest  against  the  appellant." 

But  where  an  administrator  filed  an  ac- 
count which  he  called  a  partial  account, 
although  in  reality  it  was  a  final  account, 
and  covered  the  whole  estate  except  a  judg- 
ment which  he  had  little  or  no  reason  to 
believe  to  be  collectable,  and  it  was  clear 
that  he  could  have  filed  this  .account  more 
than  a  year  before,  there  was  held  to  be 
no  reason  why  he  should  not  be  charged 
with  interest  for  the  delay  caused.  Grouse's 
Estate,  16  Pa.  Super.  Ct.  212. 

And  in  Almy  v.  Probate  Ct.  18  R.  I.  612, 
13  Atl.  458,  where  the  executors  retained 
a  large  sum  of  money  in  bank  from  the 
time  of  the  appointment  on  November  28, 
1887,  to  November  7,  1893,  for  the  reason 
that  they  wished  "to  add  to  it  the  proceeds 
of  the  sale  of  the  real  estate,  in  order  to 
make  one  division  and  distribution  of  the 
funds,"  it  was  held  that  this  reason  did 
not  justify  their  inaction,  especially  where 
nothing  in  the  condition  of  the  estate  ap- 
peared to  have  required  the  keeping  of  this 
money  deposited  on  call,  and  where  the 
balance  of  the  money  on  hand,  together 
with  dividends,  rents,  interest  on  notes, 
and  income  from  sales,  was  enough  to  pay 
all  debts  and  expenses.  It  was  said: 
"After  November  28,  1890,  when  their  duty 
to  distribute  became  imperative,  I  see  no 
reason  why  they  should  not  pay  interest." 

XI.  Apprehension  of  outstanding  debts. 

Tn  Lund  v.  Lund,  41  N.  H.  359,  where  an 
administrator  did  not  settle  the  estate  un- 
til December  28,  1859,  although  he  had  paid 
all  expenses  of  administering  and  all  debts 
and  demands  against  the  estate,  and  had 
deposited  a  balance  in  a  bank  to  his  own 
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credit  on  November  1,  1858,  which  balance 
he  retained  because  he  had  some  apprehen- 
sions that  there  might  be  debts  outstand- 
ing, or  that  a  will  might  be  found,  and  it 
appeared  tl\at  he  was  ready  to  pay  over  to 
the  heirs  this  money  which  he  had  on  hand 
at  any  time  when  they  should  give  him  an 
obligation  to  refund  the  same,  should  such 
will  or  debts  be  found  to  exist,  and  one 
of  the  heirs  did  actually  receive  a  portion 
of  the  money  in  that  way  and  on  such 
conditions,  it  was  held  that  the  retention 
of  the  money  under  the  circumstances 
stated  was  a  reasonable  precaution  on  the 
part  of  the  administrator,  and  that  he 
should  not  be  charged  with  interest. 

And  for  another  case,  where  there  was 
a  delay  of  more  than  fifteen  years  after  the 
estate  should  have  been  closed,  before  it 
was  settled,  owing  in  part  to  the  fact  that 
there  were  outstanding  debts,  or  else  there 
was  a  reasonable  fear  of  such,  see  Clock 
V.  Chadeagne,  10  Hun,  97,  cited  VI.  supra, 
wherein  it  was  held  that  interest  should 
not  be  exacted  of  the  administrator. 

But  where  the  executor  retained  the 
funds  of  the  estate,  and  failed  to  make  his 
settlement  for  more  than  three  and  one-half 
years,  on  account  of  a  stale  claim  against 
the  estate  which  was  more  than  twelve 
years  old  at  the  time  it  was  filed,  it  was 
held  that  the  executor  was  properly  charge- 
able with  interest.  Ing  v.  Baltimore  Asso. 
21  Md.  426. 

XII.  As  affected  by  additional  trust  re- 

lation. 

In  Wyman  v.  Hubbard,  13  Mass.  232, 
where  several  years  intervened  between  the 
receipt  of  money  by  the  executors  and  the 
settlement  of  the  accounts  in  the  probate 
court,  but  there  was  no  evidence  that  this 
money  had  been  employed  by  the  executors, 
or  that  it  had  been  demanded  of  them,  or 
that  they  had  refused  or  neglected  to  ren- 
der an  account  upon  a  citation  for  that 
purpose,  interest  was  not  charged.  Parker, 
Ch.  J,,  said:  *The  delay  that  has  taken 
place  in  the  case  before  us  might  furnish 
grounds  of  presumption  that  the  executors 
had  not  suffered  the  money  to  sleep  by 
them  so  long,  especially  as  they  have  not 
shown  any  actual  deposit  of  it,  if  we  could 
consider  the  respondents  as  acting  solely 
in  the  capacity  of  executors.  But  by  the 
terms  of  the  will,  there  is  no  groimd  to  sup- 
pose they  were  constituted  by  the  testator 
trustees,  as  well  as  executors,  and  in  this 
double  capacity,  as  having  the  right  not 
only  to  receive,  but  to  retain,  the  property, 
to  execute  the  designs  of  the  testator  with 
respect  to  the  ultimate  distribution  of  his 
property." 

XIII.  Delay  in  distribution  after  final 

accounting. 

In  Johnson  v.  Hedrick,  33  Ind.  129,  5  Am. 
Rep.  191,  where  the  final  report  of  the 
administrator  was  made  eleven  years  after 
his  qualification,  and  no  step  was  taken  to 
procure  the  final  order  of  distribution  until 
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the  commencement  of  this  proceeding,  tv 
years  later,  although  at  the  commeneeni  &' 
uf  the  trust  there  was  in  cash  one  half  l  j^ 
indebtedness  of  the  estate,  and  a  sale  of  it' 
personal  property  yielded  twice  the  «inoo-j' 
of  its  indebtedness,  and  no  real  estate  zj 
peared  to  have  been  reduced  to  assets,  m  r 
was  there  any  reason  shown  by  the  ree«irj 
for  any  unusual  delay  in  the  aetilemtni 
of  the  estate,  and  there  was  proof  that  ti " 
administrators  used  the  monev  of  the  e%»ute 
in  their  private  business,  it  was  held  thai, 
owing  to  the  great  delay  In  the  settlemtik: 
of  the  estate,  the  administrator  ought  t  t 
have  been  charged  with  compound  in  ten  >t 
but  since  the  master  to  whom  the  accoiTii 
had  been  referred  had  charged  him  osl^ 
with  simple  interest,  and  no  exception  h^i 
been  taken  to  the  master's  report,  the  eou:: 
would  not  disturb  the  charge. 

Where  an  administrator  made  hia  fisci 
report  showing  nothing  necessary  to  b- 
done  except  to  make  a  settlement  with  t*>« 
heirs,  and  he  retained  the  monev  instea«i 
of  distributing  it,  it  was  held  that  he  va^ 
chargeable  with  interest  on  the  funds  rtr 
maining  in  his  hands  after  the  filing  of  bi'> 
final  account.  Re  Thornton,  5  Ohio  S.  i 
C.  P.  Dec.  151. 

In  Preston  v.  Davis,  102  Va.  178,  45  S 
E.  865,  where,  at  the  time  the  final  accoun: 
of  an  administrator  was  settled,  it  appeart  i 
that  the  indebtedness,  of  the  estate  lia<I 
long  since  been  paid,  the  distributees  wer' 
all  of  age,  and  no  sufficient  reason  extstt>: 
why  the  administrator  should  have  lonL'^r 
withheld  the  amount  which  they  (dis- 
tributees) were  entitled  to,  and  he,  nev^- 
theless,  in  his  lifetime,  and  hia  executor 
since  his  death,  persistently  refused  to  f-ay 
the  balance  due  until  the  distributees  wen* 
compelled  to  resort  to  the  courts  for  surn 
purpose,  some  twenty- four  years  later,  it 
was  held  that  they  were  entitled  to  inter- 
est from  the  time  of  settlement  of  tie 
final  account,  showing  a  balance  due  them. 

And  in'  this  connection  see  Henrv  v. 
State,  9  Mo.  778,  cited  VII.  supra. 

In  Mclntire  v.  McTntire,  192  U.  S.  11^. 
48  L.  ed.  369,  24  Sup.  Ct.  Rep.  196.  afllirnv 
ing  20  App.  D.  C.  134,  upon  final  9eVU-- 
ment  of  an  administrator,  it  was  held  th^t 
he  was  properly  chargeable  with  interest 
on  a  sum  which  he  had  retained  in  his  own 
hands  after  the  assets  of  the  decedent's 
estate  had  been  ordered  paid  into  coart. 
and  then  had  been  transferred  to  the  solicit- 
ors of  the  parties  as  custodians,  by  an 
order  made  with  the  consent  of  the  parties. 

XIV.  Death  of  represent^ttive. 

In  Harrison  v.  Harrison,  39  Ala.  489,  the 
delayed  settlement  in  question  was  that  of 
the  accounts  of  a  deceased  administrator, 
who  had  been  "in  the  performance  of  his 
functions  for  more  than  n\x  years,"  without 
even  attempting  a  distribution  of  the  fund', 
and  it  was  held  that,  considering  the  con- 
dition of  the  estate  and  the  distributees, 
six  months  was  the  proper  period  in  which 
to  make  settlement  after  the  expiration  of 
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the  eighteen  months  allowed  by  law,  and 
that,  at  the  end  of  such  timCi  interest 
should  commence  to  run. 

And  in  Smith  v.  Hurd,  8  Smedes  &  M. 
682,  where  the  administrator  had  died,  and 
one  had  been  appointed  referee  to  state  his 
account,  it  was  held  that  the  estate  of  the 
administrator  was  chargeable  with  interest 
on  funds  retained  some  five  years,  where 
it  appeared  that  the  settlement  was  de- 
layea  without  reason.  £.  M.  S. 
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Bankroptcy  —  trustee  —  rif^ht  to  sac. 

1.  Special  authority  from  the  bankruptcy 
court  is  not  necessary  to  authorize  a  trus- 
tee to  bring  actions  to  collect  assets,  not- 
withstanding the  bankruptcy  act  provides 
that  trustees  shall  collect  the  property  of 
the  estate  under  direction  of  the  court. 

Same  —  unpaid  stock  subscriptions  — 
assessment. 

2.  An  assessment  by  the  court  or  the 
directors  of  the  corporation  is  not  neces- 
sary to  enable  a  trustee  in  bankruptcy  to 
maintain  an  action  against  stockholders  for 
tinpaid     subscriptions,     where     the     total' 


amount  due  and  payable  from  all  stockhold- 
ers is  not  more  than  sufficient  to  pay  the 
debts  of  the  corporation. 

Same  —  statutory  liability. 

3.  Ihe  bankruptcy  trustee  of  a  corpora- 
tion cannot  enforce  the  statutory  double  li- 
ability of  stockholders,  since  it  is  not  a  cor- 
porate asset  and  does  not  t)ass  to  the  trus- 
tee, but  remains  subject  to  the  demands  of 
creditors,  if  the  corporate  assets  are  in- 
sufficient  to   discharge   their   claims. 

(May  16,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Mason  County  in 
defendant's  favor  in  an  action  brought  to 
enforce  defendant's  liability  to  plaintiff's 
insolvent  corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Allan  D.  Cole,  for  appellant: 

The  rights'  of  action  arising  upon  con- 
tracts are  expressly  vested  in  the  trustee. 

Loveland,  Bankruptcy,  §  144;  Dudley  v. 
Easton,  104  U.  S.  99,  26  L.  ed.  668;  Clmbb 
V.  Upton,  95  U.  S;  665,  24  L.  ed.  523;  Glen- 
uy  V.  Langdou,  98  U.  S.  20,  25  L:  ed.  43. 

The  trustee  has  authority  to  bring  and 
prosecute  suits.  It  is  not  necessary  for  him 
to  apply  to  the  court  for  leave  to  do  so. 

Loveland,  Bankruptcy,  2d  ed.  §  146,  p. 
360;  Lane  v.  Nickerson,  99  111.  284;  Sawyer 
V.  Hoag,  17  Wall.  610,  21  L.  ed.  731;  Upton 
V.  Tribilcock,  91  U.  S.  45,  23  L.  ed.  203; 
Shockley  v.  Fisher,  75  Mo.  498;  Lionberger 


Note.  —  Right  •  of  receiver,  assignee,  or 
trustee  to  recover  statutory  added 
liability  of  corporate  shareholder. 

The  right  of  a  receiver,  trustee,  or  as- 
signee to  recover  unpaid  stock  subscrip- 
tions or  a  statutory  liability  in  the  nature 
of  a  penalty,  imposed  upon  corporate  offi- 
cers or  shareholders  for  debts  of  a  corpora- 
lion,  for  noncompliance  with  some  statutory 
requirement  or  for  mismanagement  of  the 
corporate  affairs,  as  well  as  for  property 
turned  into  the  corporation  at  an  inflated 
valuation,  is  not  considered  in  this  note. 

As  to  Uie  right  to  enforce  shareholder's 
added  liability  outside  of  the  state  of  in- 
corporation, see  the  note  to  Cushing  v. 
Perot,  34  L.Rj^.  737. 

In  absence  of  statutory  authority. 

The  weight  of  authority  sustains  the  rule 
In  id  down  in  Walsh  v,  Shanklin,  that  the 
statutory  added  liability  of  holders  of  cor- 
porate shares  of  stock,  in  addition  to  the 
par  value  thereof,  is  not  a  corporate  asset, 
but  a  secondary  or  collateral  liability,  flow- 
ing directly  to  and  to  be  enforced  by  cred- 
itors, and  that  a  receiver,  assignee,  or  trus- 
tee of  an  insolvent  corporation  cannot,  in 
the  absence  of  express  statutory  authority, 
recover  it.  16  Ain.  &  Eng.  Enc.  Law,  2(1 
ed.  p.  726 :  23  Am.  k  Ensr.  Enc.  Law,  2d  ed. 
p.  1075;  Zang  t.  Wyant,  25  Colo.  551,  71 
Am.  St.  Rep.  145,  56  Pac.  565;  Lane  v. 
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Morris,  8  Ga.  468;  Wincock  v.  Turpin,  96 
111.  135;  Runner  v.  Dwiggins,  147  Ind.  238, 
36  L.R.A.  645,  46  N.  E.  580;  Hammond  v.  ' 
Cline,  170  Ind.  452,  84  N.  E.  827;  Wood- 
worth  V.  Bowles,  61  Kan.  569,  60  Pac.  331; 
Sleeper  v.  Norris,  59  Kan.  555,  53  Pac. 
757;  Abbey  v.  W.  B.  Grimes  Drv  Goods 
Co.  44  Kan.  415,  24  Pac.  426;  Childs  v. 
Cleaves,  95  Me.  498,  50  Atl.  714;  Colton  v. 
Mayer,  90  :\fd.  711,  47  L.R.A.  617,  78  Am. 
St.  Rep.  456,  45  At).  874;  Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414,  55  Am.  St. 
Rep.  414,  44  X.  E.  349,  s.  c.  on  second 
appeal  172  Mass.  39,  42  L.R.A.  396,  70  Am. 
St.  Rep.  232,  51  N.  E.  20^;  First  Nat.  Bank 
V.  Hingham  Mfg.  Co.  127  Mass.  563;  Min- 
neapolis Base-ball  Co.  v.  Citv  Bunk,  66 
Minn.  441,  38  L.R.A.  415,  69  N.  W.  331 ; 
Palmer  v.  Bank  of  Zumbrota,  65  Minn.  90, 
67  N.  W.  893;  International  Trust  Co.  v. 
American  Loan  &  T.  Co.  62  Minn.  501,  66 
N.  W.  78,  632:  Olson  v.  Cook,  57  Minn. 
552.  59  X.  W.  635;  Re  People's  Live  Stock 
Ins.  Co.  56  Minn.  180,  57  N.  W.  468:  Bowen 
V.  Thwing,  56  Minn.  177,  57  N.  W.  468; 
Millisack  v.  Moore.  76  Mo.  App.  528;  Ilol-  . 
comb  V.  Tierney,  79  Neb.  660,  113  N.  W. 
204;  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166, 
46  L.R.A.  839,  51  X.  E.  997,  reversing  27 
App.  Div.  180.  50  X.  Y.  Sunn.  676:  Farns- 
worth  V.  Wood.  91  N.  Y.  308:  Mahonev  v. 
Bernhardt,  27  Misc.  339.  58  X.  Y.  Siipp. 
748,  affirmed  in  45  App.  Div.  499,  63  X.  Y, 
Supp.  642.  and  without  opinion  in  169  N. 
Y,  589,  62  X.  E.  1097;   Wright  v.  McCor- 
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V.  Broadway  Sav.  Bank,  10  Mo.  App.  499; 
Kentucky  Mut.  Invest.  Co.  v.  Schaefer,  120 
Ky.  227,  85  S.  W.  1098. 

A  call  for  payment  of  stock  is  not  a  con- 
dition precedent  to  a  right  of  action  by  a 
trustee. 

Hatch  V.  Dana,  101  U.  S.  214,  25  L.  ed. 
887;  Wilbur  v.  Stockholders  of  Corporation, 
18  Nat.  Bankr.  Reg.  178,  13  Phila.  479,  Fed. 
Cas.  No.  17,636;  Holmes  v.  Sherwood,  3 
McCrary,  405,  16  Fed.  725;  Crawford  v. 
Rolirer,  59  Md.  599;  Seymour  v.  Sturgeas, 
26  N.  Y.   134. 

Mr.  A.  B.  Cole  also  for  appellant. 

Messrs.  WorUiington  &  Cochran  for 
appellee : 

A  trustee  in  bankruptcy  can  proceed  to 
collect   unpaid   subscriptions   to   the  corpo- 


rate stock  of  a  bankrupt  corporation,  iciib 
out  any  call  having  been  made   therrf.>r 
the    deficiency    in    the    corporate    assets   *• 
equal  to  the  amount  of  the  unpaid  stock. 

Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Grie*t 
85  Ky.  627,  4  S.  W.  323;  TiliUalls  v.  LiWr 
87  111.  142;  State  Sav.  Asso.  v.  Kellogg.  C: 
Mo.  583;   Briggs  v.  Pcnnimnn,   8   Cow.  3!»T. 
18  Am.  Dec.  454;  Potts  v.  Wallace.   146  I 
S.  689-706,  36  L.  ed.  1135-1141,  13  Sup.  Ct 
Rep.  1S6;  Gennantown  Pass.  R.  Co.  v.  ru- 
ler, 60  l»a.  124,  100  Am.  Dec.   553;   Thoaip 
son.  Liability  of  Stockholders,   §  341;  Par- 
son  V.   Stoever,  2   Dill.   427,    Fed.    Cas.  N-^ 
10,863;  Lane  v.  Nickeraon,  99  IlL  284:  HuH 
V.  Tallman,  60  Barb.  272;  nilmore  v.  B^fu 
of  Cincinnati,  8  Ohio,  71;   Sanger  ▼.  Uptoc 
91  U.  S.  56,  28  L.  ed.  220. 


mack,  17  Ohio  St.  86;  White  v.  Ingersoll, 
4  Ohio  Dec.  Reprint,  549;  Ball  v.  Anderson, 
196  Pa.  86,  77  Am.  St.  Rep.  693,  46  Atl. 
367,  overruling  Cushing  v.  Perot,  175  Pa. 
66,  34  L.R.A.  737,  52  Am.  St.  Rep.  835,  34 
Atl.  447;  Steinke  v.  Loofbourow,  17  Utah, 
252,  54  Pac.  120;  McLaughlin  v.  Kimball, 
20  Utah,  254,  77  Am.  St.  Rep.  908,  58  Pac. 
685;  Murtev  v.  Allen,  71  Vt.  377,  76  Am. 
St.  Rep.  779,  45  Atl.  752;  Hale  v.  Allinson, 
]88  U.  S.  56,  47  L.  ed.  380,  23  Sup.  Ct. 
Rep.  244,  affirming  45  C.  C.  A.  270,  106  Fed. 
258;  Evans  v.  Nellis,  187  U.  S.  271,  43  L. 
ed.  173,  23  Sup.  Ct.  Rep.  74;  Harrison  v. 
Remington  Paper  Co.  3  L.R.A.(N.S.)  954, 
72  C.  C.  A.  405,  140  Fed.  385,  5  A.  A  E. 
Ann.  Cas.  314;  Hale  v.  Coffin,  114  Fed.  567; 
Hale  V.  Tyler,  104  Fed.  757;  Webster  v. 
Bowers,  104  Fed.  627;  Fidelity  Ins.  Trust 
&  S.  D.  Co.  V.  Mechanics*  Sav.  Bank,  56 
L.R.A.  228,  38  C.  C.  A.  193,  97  Fed.  297, 
affirming  87  Fed.  113;  Hale  v.  Hardon,  37 
C.  C.  A.  240,  95  Fed.  747,  reversing  89  Fed. 
283;  Brown  v.  Trail,  89  Fed.  641;  American 
Freehold  I^nd  Mortg.  Co.  v.  Wood  worth, 
82  Fed.  269;  Jacobson  v.  Allen,  20  Blatch, 
525,  12  Fed.  454. 

And  for  the  same  reason,  a  trustee  in 
bankruptcy  cannot,  in  the  absence  of  stat- 
utory power,  recover  such  added  liability. 
Walsh  v.  Shanklin;  Dutcher  v.  Marine 
Nat.  Bank,  12  Blatchf.  435,  Fed.  Cas.  No. 
4,203,  11  Nat.  Bankr.  Bep.  457;  Wilkins 
V.  Davis.  2  Low.  Dec.  518,  Fed.  Cas.  No. 
17,664;  Tibballs  v.  Libby,  87  111.  142;'  Pfohl 
V.  Simpson,  74  N.  Y.  137,  affirming  50  How. 
Pr.  341;  Younglove  v.  Kellv  Island  Lime 
Co.  49  Ohio  St.  663,  34  N.  E^  234. 

The  reason  for  this  rule  has  been  vari- 
ously stated.  Thus,  it  was  said  in  Aren/. 
V.  Weir,  89  111.  25,  that  the  fact  that  a 
corporation  has  "passed  to  a  receiver  di- 
minishes in  no  degree  the  liability  of  a 
stockholder  to  a  creditor  of  the  company. 
The  creditor  stands  on  an  independent  plat- 
form above  that  of  the  reciver,  having  no 
concern  with  the  corporation,  and  the  stock- 
holder is  bound,  under  the  law,  to  answer 
to  him.  The  stockholder  is  not  under  the 
control  or  in  the  power  of  the  receiver,  but 
ai  L.R.A.(N.S.) 


holds  a  fund,  so  to  speak,  out  of  which  tV 
creditors  of  the  company  may  be  p&hl. 
.  .  .  The  very  fact  that  the  corporaiioE 
has  gone  into  bankruptcy  or  into  the  faacd^ 
of  a  receiver  fixes  the  liability  of  a  stork- 
holder  to  a  creditor  of  the  corporation.'' 

And   in   Wincock   v.   Turpin,    96    111.    13'. 
the  court  said  that  the  receiver  of  an  ir 
solvent  bank  could  not  join  with  a  creditof 
and    maintain    an    action   against    a    share- 
holder to  recover  a  statutory  added  liabil- 
ity and  restrain  other  creditors  from  pro^^ 
cutiiig  similar  suits,  because,  as  "the  sta: 
ute   has  declared  that  the   liability   of  th^ 
stockholders   shall   be   to   the  depositors,  it 
would  seem  that  it  might  be  supposed  othtz 
persons  were  precluded  from   interferin*.  or 
intermeddling   with    a   matter    which    alof 
interests   or   concerns    the   depositors.      \A' 
have  searched  in  vain  to  find  any  law  tVat 
confers   the   right   on   the  bank    or   on  th* 
receiver    to    take    the    matter    out    of    the 
hands   of  the  depositors,  and  enforce   tb^^tr 
rights.     The   statute  having   conferred   tht 
right  on   the  depositors,  they  shall  be   left 
alone  to  seek  a  remedy  if  they  choose,  with- 
out   interference    by    others.     .     .     .      [Tip 
receiver]    does    not    become    a     trustee    or 
guardian    for    the    depositors,    to    mana^. 
control,   settle,   or   enforce   their    indiridiul 
claims  by  suit,  or  otherwise.     The  statntp 
having  conferred  the  right  on  the  depositor. 
it   is  as   absolutely  his   individual  claim  a< 
any  claim  he  may  hold  against  any  other 
individual,   for  or  on  account  of  any  busi- 
ness transaction.     If,  then,  the  receiver  has 
any  right  to  interfere,  and  to  act   for  tb<» 
depositors   in    this   bank,   we   would   expert 
to  find  some  statute  which  confers  it.    The 
right  conferred   is  not  to  the  general  cn4- 
itors  of  tlie  bank,  but  to  the  depositoni  of 
the   bank.     Then,  why   should   he   be  mad^ 
a    trustee   or    ajyent    to   collect    the    monev 
due  from  the  shareholders  to  the  depositors? 
.     .     .     It   may   be   a  state  of   facts  might 
exist    which    would    authorize    a    court    of 
equity  to  bring  before  it  all  the  stockhold- 
ers   and    depositors,    and    determino    their 
rights  and  adjust  etjuities,,  mar>lial  the  fund 
and  distribute  it  pro  rata,  but  no  such  cas* 
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Carroll,  C,  delivered  the  opinion  of  the 
court: 

The  Tiger  Shoe  Manufacturing  Company 
was,  on  petition  of  its  creditors,  adjudged 
a  bankrupt.  Afterwards  the  trustee  in 
bankruptcy,  without  an  order  of  the  United 
suites  district  court,  in  which  the  adjudica- 
tion in  bankruptcy  was  had,  authorizing  or 
directing  him  so  to  do,  and  without  any 
order  of  court  directing  the  stockholders 
of  the  bankrupt  corporation  to  pay  to  the 
trustee  or  into  court  any  balance  remain- 
ing unpaid  on  their  stock  subscriptions,  in- 
stituted this  action  at  law  in  the  Mason 
circuit  court  to  recover  from  appellee  an  al- 
leged balance  on  shares  of  stock  purchased 
by  him,  and  also  a  sum  equal  to  the  amount 
of  stock  subscribed  under  the  double-lia- 
bility statute  of  this  state.    To  the  petition 


as  amended,  a  general  demurrer  was  sus- 
tained. Tw9  questions  are  presented  for 
our  consideration  on  this  appeal:  Assuming 
that  it  is  necessary,  can  a  trustee  in  bank- 
ruptcy maintain  a  suit  in  a  state  court  or 
in  a  Federal  court  other  than  the  one  in 
which  he  was 'appointed,  to  collect  a  debt 
due  the  bankrupt,  without  an  order  of  the 
bankrupt  court  directing  him  to  bring  such 
suit?  And  if  an  ordinai*y  debt  can  be  col- 
lected without  direction  of  court,  can  the 
trustee  proceed  to  recover  unpaid  subscrip- 
tions to  the  capital  stock  of  a  bankrupt 
corporation  or  to  enforce  the  double-liabil- 
ity statute,  without  any  call  having  been 
made  therefor  by  the  board  of  directors  or 
by  the  bankrupt  court? 

Section    547    of    the   Kentucky   Statutes, 


is  made  by  this  bill;  and  until  such  a  case 
shall  be  made,  we  must  leave  the  deposit- 
ors to  pursue  their  remedies  under  the  law." 

And  in  Runner  v.  Dwiggins,  147  Ind.  238, 
36  L.R J^.  645,  46  N.  E.  580,  the  court,  in 
holding    that   an   assignee   of   an    insolvent 
bank    could    not    recover    such    a    liability, 
said:     "It  cannot  be  asserted  with  any  rea- 
sonable support  that  this  peculiar  liability 
imposed    by    the    statute    upon    those    who 
became   shareholders  of  a  banking  associa- 
tion organized  under  the  existing  law  is  in 
any  sense  an  asset,  right,  or  interest  of  the 
bank,  which  it,  as  an  insolvent  debtor,  can, 
by  its  deed  of  assignment,  pasd  to  its  as- 
signee, or  in  any  manner  vest  the  enforce- 
ment  thereof   in  him.     In   the   absence  of 
some    statutory    provision    conferring    the 
right,   neither  the   corporation   nor   its   as- 
signee nor  receiver  can  enforce  such  a  lia- 
bility as  that  in  question.    The  statute  cre- 
ating the  liability  against  the  stockholders 
was  enacted  for  the  benefit  of  the  creditors 
of  the  bank,  and  it  is  these  creditors,  when 
the  right   of  action   accrues,  that  are   au- 
thorized,   under    our    present    statutes,    to 
maintain   the   action.     .     .     .     The   conten- 
tion of  appellant  that  the  rule  which  denies 
the  right  of  a  receiver  of  a  corporation  to 
enforce    the    statutory    liability    against    a 
stockholder  is  not  applicable  to  an  assignee 
is  without  force,  and  cannot,  in  reason,  be 
maintained.     In  this  respect,  the  rights  of 
an  assignee  under  the  assignment  are  not 
enlarged   over   those   of   a  receiver.     .     .     . 
The   authorities    which    deny   the    right    of 
a  receiver  to  enforce  the  liability  in  ques- 
tion are   in   reason,   we   tnink,   equally   ap- 
plicable to  an  assignee  of  an  insolvent  cor- 
poration." 

So,  in  Jacobson  v.  Allen,  20  Blatchf.  525, 
12  Fed.  454,  Judge  Wallace,  in  denying  the 
right  jd{  the  receiver  of  a  corporation  to 
maintain  an  action  against  a  shareholder 
of  an  insolvent  corporation  to  recover  a 
statutory  double  liability,  said:  "The  lia- 
bility of  the  stockholders  to  creditors  may 
W  regarded  as  a  collateral  statutory  obliga- 
tion of  the  shareholder  for  the  benefit  of 
the  creditors,  by  which  the  former  become 
surpties  to  the  latter  for  the  debts  of  the 
31  L.R.A.(N.S.) 


corporation.  .  .  .  Neither  a  receiver,  nor 
an  assignee  in  bankruptcy,  nor  an  assignee 
under  a  voluntary  general  assignment  for 
the  benefit  of  creditors,  each  of  whom  rep- 
resents creditors  as  well  as  the  insolvent, 
acquires  any  right  to  enforce  a  collateral 
obligation  given  to  a  creditor  or  to  a  body 
of  creditors  by  a  third  person,  for  the  pay- 
ment of  the  debts  of  the  insolvent." 

Similar  language  was  used  in  Wright  y. 
McCormack,  17  Ohio  St.  86,  in  holding  that 
an  assignee  of  an  insolvent  corporation  did 
not  by  the  assignment  acquire  the  right  to 
enforce  such  added  liability. 

In  Dutcher  v.  Marine  Nat.  Bank,  12 
Blatchf.  435,  Fed.  Cas.  No.  4,203,  11  Nat. 
Bankr.  Rep.  457,  it  was  said  that  such 
added  liability  "  is  purely  collateral  to  the 
liability  of  the  bankrupt  debtor.  It  is  a 
liability  to,  and  created  a  right  in  favor  of, 
the  creditors  of  the  corporation,  and  is  not 
a  liability  to  the  corporation  itself,  nor,  in 
any  legal  sense  for  the  benefit  of  the  cor- 
poration. It  is  neither  property,  nor  a  right 
of  property,  nor  a  credit,  of  the  bankrupt. 
In  some  broad  sense,  having  respect  to  the 
rights  of  the  creditors,  it  may  be  called 
a  provision  for  the  payment  of  debts,  and, 
in  that  sense,  as  insisted  by  the  counsel  for 
the  complainants,  'assets,'  but  not  assets  of 
the  bankrupt.  The  assignee  in  bankruptcy 
has  no  legal  or  equitable  title,  right,  or  in- 
terest therein.  No  such  express  authority 
is  conferred  by  the  bankrupt  law  on  the 
assignee.  ...  If  the  assignee  in  bank- 
ruptcy has  any  power  over  the  subject,  it 
must  be  found  in  the  bankrupt  law  itself." 

In  Wincock  v.  Turpin,  supra,  which  was 
a  proceeding  in  equity  on  behalf  of  a  re- 
ceiver and  a  corporate  creditor,  to  enjoin 
the  prosecution  of  an  action  by  an  individ- 
ual creditor,  it  was  held  that  a  joint  and 
several  added  liability  of  a  shareholder 
could  not  be  recovered  by  the  receiver,  for 
the  reason  that  when  a  statutory  liabill.v 
is  created,  the  remedy  is  invariably  at  law, 
in  the  absence  of  a  provision  for  a  proceed- 
ing in  equity. 

Nor  niav  the  receiver  of  an  insolvent 
corporation  recover  such  added  liability  as 
a  corporate  creditor  under  a  statute  provid- 
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edition  of  1899,  which  contained  the  law 
applicable  to  the  question  we^  are  consider- 
ing, provided  in  part  that  "the  stockholders 
of  each  corporation  shall  be  liable  to  cred- 
itors for  the  full  amount  of  the  unpaid 
part  of  the  stock  subscribed  for  by  them, 
and  stockholders  of  corporations 
shall  be  individually  responsible  equally  and 
ratably,  and  not  one  for  the  otiier,  for  all 
contracts  and  liabilities  of  such  corporation 
to  the  extent  of  the  amount  of  their  stock 
at  par  value,  in  addition  to  the  amount  of 
such  stock."  Bankruptcy,  Act  July  1,  1898, 
chap.  541,  §  47,  30  Stat,  at  L.  557,  U.  S. 
Comp.  Stat.  1901,  p.  3438,  reads  as  follows: 
"Trustees  shall  respectively  account  for, 
and  pay  over  to  the  estate^  under  their 
control,  all  interest  received  by  tl»cm  upon 


property  of  such  estates,  collect  and  retlv- 
to  money  the  property  of  the  estates  :'•• 
which  they  are  trustees  under  the  direci.  . 
of  the  court,  and  close  up  the  estate  as  ei- 
peditiously  as  is  compatible  ^vitli  tlie  heaL 
interests  of  the  parties  ia  interest."  Is 
Loveland  on  Bankruptcy,  p.  360,  it  U  »».. 
"In  the  course  of  the  administration  of  ai. 
estate  in  bankruptcy,  the  trustee  may  W 
obliged  to  resort  to  a  suit  for  the  purfMM 
of  collecting  or  reducing  to  money  the  pro^ 
erty  of  the  estate  for  which  he  is  tni^stcc; 
or  for  the  purpose  of  reclaiming  or  reeo^er- 
ing  property  or  the  value  of  such  propenr 
as  has  been  fraudulently  conveyed  or  t» 
set  aside  a  fraudulent  preference.  That  tk? 
trustee  has  authority  to  bring"  and  pp-^e- 
cute  such  suits  cannot  be  questioned.    It  n 


ing  that  when  the  persons  interested  are 
numerous,  one  may  sue  for  the  benefit  of 
all.  Hammond  v.  Cline,  170  Ind.  452,  84  N. 
E.  827. 

Nor  will  statutory  authority  for  an  as- 
signee of  an  insolvent,  to  collect  the  "rights 
and  credits"  of  his  assignor,  permit  an  as- 
signee of  an  insolverit  corporation  to  recov- 
er the  statutory  added  liability.  Runner  v. 
Dwiggins,   supra. 

It  was  held  in  McLaughlin  v.  Kimball,  20 
Utah,  254,  77  Am.  St.  Rep.  908,  58  Pac.  685, 
that  neither  a  receiver  of  an  insolvent  cor- 
poration, nor  a  receiver  especially  appointed 
for  the  purpose,  could  enforce  a  sharehold- 
er's added  liability.  The  court  said  that 
the  principal  reason  why  receivers  have  not 
been  permitted  to  recover  such  statutory 
liability  of  *  corporate  shareholders  is  be- 
cause it  is  not  a  corporate  asset  which  a 
receiver  is  authorized  to  tak^  into  his  pos- 
session, but  one  which  belongs  exclusively 
to  corporate  creditors,  in  the  event  that 
their  claims  cannot  be  satisfied  from  the 
corporate  assets. 

But  on  the  other  hand,  a  few  decisions 
sustain  the  right  of  a  receiver  of  an  insol- 
vent corporation,  in  the  absence  of  statu- 
tory authority,  to  maintain  an  action  to 
recover  a  shareholder's  added  liability. 

Thus,  it  has  been  held  that  a  constitu- 
tional added  liability  of  the  holders  of  bank 
shares  to  the  amount  of  their  stock,  for  all 
the  contracts,  debts,  and  engagements  of 
the  bank,  was  not  a  right  flowing  directly 
to  its  creditors,  but  a  trust  fund  for  cred- 
itors which  the  receiver  of  an  insolvent 
bank  might  collect.  Wilson  v.  Book,  13 
Wash.  676,  45  Pac.  939 ;  Watterson  v.  Mas- 
terson,  15  Wash.  511,  46  Pac.  1041:  Shuey 
V.  Adair,  24  Wash.  378,  64  Pac.  536;  New 
York  Nat.  Exch.  Bank  v.  Metropolitan  Sav. 
Bank,  28  Wash.  553,  68  Pac.  905;  Howarth 
V.  I^mbard,  175  Mass.  570.  49  L.R.A.  301, 
56  N.  E.  888;  Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893;  Ilowarth 
V.  Angle,  162  N.  Y.  179,  47  L.R.A.  725,  56 
N.  E.  489;  Kinsr  v.  Cochran.  76  Vt.  141,  104 
Am.  St.  Rep.  922,  56  All.  667;  Barton  Nat. 
Tank  v.  Atkins,  72  Vt.  33,  47  Atl.  176; 
Ilowarth  v.  Ellwanger,  86  Fed.  54  j  Conway 
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v.  Owensboro  Sav.  Bank  &  T.  Co,  165  Pri 
822. 

Attention  is  called  to  the  fact  that  buh; 
of  the  cases  heretofore  cited,  which  &r? 
opposed  to  the  doctrine  of  the  above  case*, 
were  based  upon  substantially  similar  stat- 
utory provisions. 

In  Wilson  v.  Book,  13  Wash.  676,  45  Pw. 
939,  it  was  said  that  the  language  of  the 
statute  was  that  shareholders  should  b« 
in/dividually  liable  for  all  the  contract^ 
debts,  and  engagements  of  the  oorporati'X 
and  that  there  was  no  language  which  .e 
express  terms  gave  to  creditors  any  ri^i^ir 
of  action  therefor.  The  court  further  Mii 
that  such  added  liability  waa  in  additi'O 
to  that  arising  from  the  holding  of  unpaii 
stock,  and  that  the  latter,  in  the  event  t^t 
corporate  insolvency,  was  a  trust  fund  f»T 
creditors,  and  that  therefore  there  wa«  do 
reason  why  the  added  liability  should  not 
also  be  considered  such.  "No  satisfaetorr 
reason  can  be  given  for  holding  one  to  b« 
a  trust  fund  and  the  other  not  to  be 
There  is  no  principle  by  which  the  tw" 
classes  of  liability  can  be  distinguisiie^ 
further  than  that  one  is  primary  and  ih« 
other  secondary;  for  while  it  is  true  th^t 
one  can  be  enforced  by  the  corporation  it- 
self, and  the  other  only  by  creditors,  yet 
they  were  both  created  for  the  benefit  ci 
the  corporation  in  carrying  on  its  busineNSi. 
and  to  secure  to  creditors  the  payment  of 
its  obligations.  If  the  liability  which  i< 
clearly  primary  must  be  treated  as  a  trust 
fund  for  the  benefit  of  all  of  the  creditors 
of  the  corporation,  greater  reason  e\l'«t9 
why  a  liability  which  is  secondary  ohIt. 
and  created  entirely  for  the  benefit  of  thf 
creditors,  should  likewise  be  treated  as  jsot^^ 
trust  fund.  There  is  nothing  in  our  Con- 
stitution which  defines  the  method  by  whK*h 
this  liability  shall  be  made  availshlf. 
Hence  the  method  must  be  determined  by 
the  courts,  and  their  aim  should  be  to  pri?- 
scribe  one  which  will  accomplish  the  obi^ : 
of  the  provision  with  the  least  incrinvr- 
nience  to  the  creditors,  without  unnecessuirT 
annoyance  to  the  stockholders.  .  .  .  But 
if  this  fund  is  secondary,  and  for  the  beuc- 
fit  of  all  the  creditor?  of  the  corporation. 
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not  necessary  for  him  to  apply  to  the 
court  for  leave  to  institute  such  suits.  It 
is  his  duty  to  invoke  a  court  of  justice  for 
these  purposes,  if  he  cannot  obtain  posses- 
sion of  the  assets  in  any  other  way."  And 
under  the  statute  now  in  force,  suits  by 
the  trustee  may  be  brought  either  in  the 
state  or  the  Federal  court.  In  5  Cyc.  Law 
A  Proc.  p.  339,  the  rule  is  announced  and 
supported  by  ample  authority,  that  "the 
trustee  represents  the  bankrupt  debtor  as 
the  custodian  of  all  of  his  property  not  ex- 
empt; and  he  represents  the  creditors  of 
such  bankrupt  in  that  he  is  to  gather  from 
every  source  the  property  of  the  debtor, 
protect  and  dispose  of  the  same,  to  the 
effect  that  their  interests  may  be  pre- 
served and  their  claims  paid.     He  succeeds 


to  all  the  interests  of  the  bankrupt,  be- 
comes in  effect  the  owner  of  his  property, 
and,  subject  to  his  accountability  to  the 
court,  holds  absolutely  the  title  to  such 
property."  In  Re  Smith,  121  Fed.  1014,  9 
Am.  Bankr.  Rep.  603,  the  court  said,  in 
speaking  of  the  powers  of  a'  trustee:  *'A 
trustee  in  bankruptcy  is  de lined  by  the 
bankrupt  act  as  an  officer,  .  .  .  and  is 
in  a  certain  restricted  sense  an  officer,  of 
the  court,  .  .  .  but  he  is  not  an  officer 
of  the  court  in  any  such  sense  as  a  receiver. 
He  takes  the  legal  title  to  the  property, 
and  in  respect  to  suits  stands  in  the  samo 
general  position  as  a  trustee  of  an  express 
trust  or  an  executor."  .  In  Traders'  Ins. 
Go.  V.  Mann,  118  Ga.  381,  45  8.  £.  426,  11 
Am.  Bankr.  Rep.  270,  the  court  said:    "The 


it  can  be  reached  only  by  a  proceeding  in 
equity  for  the  benefit  of  such  creditors;  and 
since,  under  our  statute,  the  receiver  of  an 
insolvent  corporation  represents  its  cred- 
itors as  well  as  the  corporation  itself,  and 
can  reach  all  the  assets  of  the  corporation 
for  the  purpose  of  satisfying  the  claims  of 
creditors,  there  is  no  reason  why  the  addi- 
tional liability  of  stockholders  should  not, 
under  the  direction  of  the  court,  be  enforced 
by  such  receiver  for  the  benefit  of  such  cred- 
itors, and  the  expense  and  annoyance  in- 
cident to  the  prosecution  of  another  action 
avoided.  If  the  liability  is  secondary,  and 
for  the  benefit  of  all  the  creditors,  it  is  a 
trust  fund  for  the  purpose  of  satisfying 
their  claims.  All  the  other  property  of  an 
insolvent  corporation  is  a  trust  fund  for 
the  same  purpose,  and  there  is  no  reason 
why  trust  funds  for  a  single  purpose, 
though  derived  from  different  sources, 
should  not  be  collected  and  administered  in 
the  same  proceeding.  It  is  conceded  that  the 
appointment  of  a  receiver  for  an  insolvent 
corporation  is  the  commencement  of  a  pro- 
ceeding to  enforce  liabilities  of  one  kind, 
the  proceeds  of  which  will  constitute  a 
trust  fund  for  the  benefit  of  creditors,  and 
there  is  no  good  reason  why  another  should 
be  commenced  to  accomplish  the  same  pur- 
pose as  to  liabilities  of  another  kind.  The 
receiver,  when  appointed,  takes  possession 
of  all  the  property  of  the  corporation  for 
the  benefit  of  all  its  creditors;  and  it  shonM 
be  held  that  he  has  the  right,  under  the 
direction  of  the  court,  to  enforce  every  lia- 
bility, of  whatever  nature,  which  the  court 
may  find  necessary  to  fully  protect  the 
rights  of  the  creditors.  In  this  way  all 
creditors  will  share  alike,  and  the  entire 
affairs  of  the  corporation,  including;  the  ad- 
justment of  the  liabilities  of  its  stockhold- 
ers, will  be  subject  to  the  control  of  the 
court  in  a  single  action,  and  unnecessary 
delay  and  expense  prevented." 

In  Smathers  t.  Western  Carolina  Bank, 
135  X.  C.  414,  47  S.  E.  893.  in  construing 
a  similar  provision,  the  court  followed  Wil- 
aon  V.  Book,  supra,  and  said  that,  as  there 
Was  no  question  as  to  the  receiver's  right  to 
recover  unpaid  stock  subscriptions,  such 
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added  liability  was  within  the  same  prin- 
ciple, in  respect  to  the  purpose  for  which  it 
was  imposed,  and  that  such  obligation  was 
to  the  corporation  in  trust  for  the  security 
of  its  creditors.  The  court  further  said 
that  it  was  "difficult  to  see  in  what  respect 
it  differs  from  the  promise  to  pay  the 
amount  of  his  stock,  so  far  as  the  right  of 
the  creditor  is  concerned,  except  in  the  or- 
der of  liability.  .  .  .  The  receiver  rep- 
resents, and  in  a  certain  sense,  succeeds  to, 
the  rights  of  the  corporation.  We  can  see 
no  valid  reason  why  he  may  not,  represent- 
ing the  corporation  and  its  creditors,  bring 
any  and  all  actions  in  respect  to  its  assets 
or  rights  of  action,  which  it  or  its  cred- 
itors could  have  brought.  .  While 
there  is  some  divergence  of  opinion  in  the 
different  courts  in  respect  to  the  right  of 
the  creditors  to  maintain  separate  actions 
upon  the  statutory  liability,  we  are  of  the 
opinion  that  it  is  more  consonant  with  prin- 
ciple and  convenience  of  procedure,  to  recog- 
nize the  right  of  the  receiver  to  bring  the 
suit,  wherein  all  parties  in  interest  are 
represented  and  complete  relief  afforded." 
Wilson  V.  Book,  supra,  was  also  followed 
and  applied  in  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176,  where  the  court 
in  substance  said  that  such  added  liability 
was  not  enforceable  by  the  corporation, 
but  was  a  secondary  asset  constituting  a 
trust  fund,  to  be  resorted  to  by  the  re- 
ceiver who  represented  the  corporation, 
shareholders,  and  creditors,  in  marshaling 
of  assets,  if  necessary  for  the  full  satis- 
faction of  its  indebtedness,  if  the  primary 
assets  proved  insufficient  therefor.  In  ad- 
dition to  Wilson  v.  Book,  the  court  cited, 
as  authority  for  its  decision,  Gushing  v. 
Perot,  175  Pa.  66,  34  L.R.A.  737,  52  Am. 
St.  Rep.  835,  34  Atl.  447,  which,  however, 
was  overruled  in  Ball  v.  Anderson.  196  Pa. 
86,  79  Am.  St.  Rep.  693,  46  Atl.  366,  as  well 
as  a  number  of  other  cases  which  were  in 
fact  based  upon  express  statutory  author- 
ity permitting  a  receiver  to  recover  such 
added  liability. 

In   State   ex   rel.    Stone   v.   Union    Stock 
Yards  State  Bank,  103  Iowa,  549,  70  N.  W. 
752,  72  N.  W.  1076,  in  construing  a  statute 
24 
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duties  of  a  trustee  in  bankruptcy  are  fixed 
by  statute.  Tbcy  sball  collect  and  reduce 
to  money  the  property  of  e8tate4  for  which 
they  are  trustees/ — words  as  fully  warrant- 
ing liim  to  sue  as  an  administrator,  with 
tlic  same  power  and  duty.  The  fact  that 
til  is  is  to  be  'under  the  direction  of  the 
court'  no  moi-e  requires  a  preliminary  onler 
to  sue  than  it  would  necessitate  a  special 
order  to  authorize  him  to  go  in  person  and 
present  a  note  and  demand  payment.  The 
money  when  collected  after  suit  or  without 
suit,  and  the  use  to  be  made  thereof,  was 
to  be  'under  the  direction  of  the  court.'  But, 
being  bound  to  collect,  he  was  not  obliged 
to  secure  a  special  order  to  bring  a  suit  nec- 
essary to  collect.  As  to  action  by  or 
against  the  bankrupt,  pending  at  the  time 


of  the  adjudication,  the  act  requires  kim  t^ 
obtain  instructions  from  the  court  befor* 
intervening.  But  the  express  requiremcfit 
that  he  .must  obtain  an  order  in  sucli  is- 
stances,  while  being  silent  as  to  tlie  neos 
sity  therefor  in  cases  like  this,  is  eottclaaiT^ 
that  special  permission  was  not  neeeassry 
where  he  had  to  sue  in  order  to  collect  s 
debt  due  the  estate." 

The  provisions  of  the  bankruptcy  set  be- 
fore cited  fully  sustain  the  authorities  is 
declaring  that  the  trustee  may,  without  aa 
order  of  court  or  other  direction,  institute 
suits  for  the  purpose  of  collecting  sod  re- 
ducing to  money  the  property  of  the  estate 
for  which  he  is  trustee.  Conoedin|^  that  is 
to  ordinary  debts  the  trustee  may,  in  tlie 
absence  of  an  order  of  oourt»  proceed  by 


imposing  an  added  liability  upon  the  hold- 
ers of  shares  in  banks  for  all  liabilities  ac- 
cruing which  they  remain  such,  in  connec- 
tion with  a  provision  of  the  banking  law 
to  the  effect  that  banking  corporations 
should  be  wound  up  in  an  action  prosecuted 
upon  the  relation  of  the  attorney  general, 
the  court  said  that  it  contemplated  that  a 
receiver  should  sue  for  and  recover  such  lia- 
bility from  the  shareholders,  although  the 
general  rule  was  that  such  liability  was  not 
an  af^set  of  the  bank,  so  as  to  be  a  matter 
within  the  power  or  authority  of  the  re- 
ceiver, "The  rule,  however,  is  not  without 
its  exceptions,  caused  sometimes  by  statu- 
tory enactments,  and  a^t  others  by  judicial 
construction.  The  general  rule,  as  stated, 
has  usually  been  announced  in  cases  of  vol- 
untary assignments  or  receiverships,  at  the 
instance  of  creditors,  with  no  statutory  lim- 
itation or  direction  as  to  the  application 
of  the  money  when  collected.  ...  In 
the  authorities  cited  as  sustaining  the  risrht 
of  n  receiver  to  collect  and  distribute  this 
fund,  it  is  stated  that  the  rule  obtains 
where  all  the  stockholders  are  liable  for  all 
the  debts  of  the  corporation.  Our  law  pro- 
vides that  stockholders  shall  only  be  liable 
for  debts  accruing  while  they  remain  stock- 
holders, and  it  is  thought  by  some  that  this 
provision  operates  against  the  authority  of 
the  receiver.  While  this  language  is  includ- 
ed, with  the  other  language,  in  announcing 
th«  rule,  it  nowhere  appears  that  it  is  re- 
garded as  a  controlling  fact,  or  one  essential 
to  the  application  of  the  rule.  Without  ex- 
ception, we  think,  where  the  law  contem- 
plates a  fund  for  distribution^  it  must  be 
done  by  a  receiver,  assienee,  trustee,  or 
some  such  officer  of  the  court.  If  it  be  in 
an  equitable  proceeding?  by  a  creditor, 
wherein  all  persons  interested  are  made 
parties,  the  fund  must  be  collected  and  dis- 
tribnfed  under  the  direction  of  the  court, 
and  this  must  be  done,  of  course,  by  some 
person  selected  for  that  purpose.  It  is 
difficult  to  understand  why  the  court,  with 
the  receiver  as  its  asrent,  may  not  as  equita- 
bly deal  with  the  situation  to  arise  from 
this  provision  of  our  statute,  as  it  could 
in  fhe  same  kind  of  an  action  at  the  in- 
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stance  of  a  creditor,  with  some  persoo  ap- 
]>ointed  to  make  a  distribution.  In  botli 
cases  the  entire  matter  is  under  the  eootrol 
and  direction  of  the  court.  ...  It  nsj 
IfC  said  that,  so  far  as  we  have  obeerred. 
our  statute  is  unlike  any  under  which  the 
general  rule,  above  stated,  has  been  an- 
nounced. It  is  also  to  be  said  that  [the 
act]  giving  rise  to  this  liability  of  stock- 
holders is  made,  by  its  terms,  a  |Mut  of 
llie  /reneral  incorporation  law  under  whM>b 
the  defendant  bank  is  organized.  That  law 
contains  the  provisions  under  which  tlie 
state,  on  the  relation  of  the  at  tome  v  eeo- 
eral,  is  to  commence  such  suits  to  irind  ap 
such  corporations,  and  all  its  proTisHX!5 
are  to  be  construed  together.  It  waaU 
seem  like  a  strange  and  uncalled-for  staV 
of  affairs  for  the  suit,  at  the  instance  of  the 
state,  to  proceed  until  the  assets  of  th* 
bank  were  exhausted,  and  then  subject  the 
creditors  to  delays  and  the  annoyance  of 
another  like  suit,  at  their  own  instance,  to 
collect  and  distribute  this  fund." 

And  in  Moore  v.  Ripley.  106  Ca,  55€,  32 
8.  E.  647,  where  it  was  held  that  a  re- 
ceiver of  an  insolvent  bank  could  recove- 
an  individual  liability  imposed  upon  ea^'b 
shareholder,  "for  the  ultimate  payment  of 
the  debts  of  [such]  corporation."  the  coart 
said  that  it  was  not  prepared  to  say  that 
a  single  creditor  or  a  number  of  creditors 
could  not  maintain  an  action  to  recover 
such  liability,  yet  it  knew  of  no  reason 
why  the  receiver,  who  was  charged  with 
the  duty  of  collecting  the  assets  properlv 
belonging  to  the  corporation,  and  whick 
were  liable  for  the  payment  of  its  debts, 
might  not  in  equity  have  a  decree  ai^ainst 
all  the  shareholders  for  the  benefit  of  all 
creditors. 

And  in  a  number  of  cases  it  has  heen  held 
that  a  statutory  added  liability  to  cred- 
itors may  be  collected  by  a  receiver  if  osc 
has  been  appointed,  or  at  the  suit  of  ose 
creditor  for  the  benefit  of  all  other  cred- 
itors. Farmers'  Loan  A  T.  Co.  ▼.  Funk,  49 
Neb.  353.  68  N.  W.  520:  Brinkworth  v. 
Hajilett,  64  Neb.  592,  90  N.  W.  637:  Has- 
tines  V.  Bamd.  55  Neb.  93,  75  N.  W.  49: 
Pickering  t.  Hastings,  66  Neb.  201,  76  N. 
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suit,  it  is  maintained  that  when  it  is  sought 
to  recover  from  a  stockholder  his  unpaid 
subscription,  or  to  enforce  his  double  lia- 
bility, an  order  of  court  is  necessary.  It 
must  be  kept  in  mind  that  the  corporation 
in  which  appellee  was  a  stockholder  had  be- 
come insolvent,  and  was  adjudged  a  bank- 
rupt. Its  corporate  functions  were  at  an 
end.  Its  assets  and  liabilities  had  been 
transferred  to  the  trustee,  to  be  adminis- 
tered in  the  bankrupt  court  for  the  bene- 
fit of  its  creditors.  The  corporation,  after 
its  adjudication  in  bankruptcy,  had  no  right 
or  authority  to  collect  debts,  bring  suits, 
or  do  any  other  acts  that  it  might  have  per- 
formed as  a  going  concern.  The  right  to 
collect  debts  .due  it  passed  to  the  tnistoe, 
and  he  became  invested  with  all  the  powers 


necessary  to  take  its  place  in  securing  and 
collecting  assets  that  it  might  have  en- 
forced the  collection  of  before  it  became  a 
bankrupt.  If  it  be  conceded,  as  it  must 
be,  that  the  trustee  without  an  order  of 
court  may  sue  to  enforce  the  collection  of 
ordinary  debts  due  the  corporation  for  the 
benefit  of  its  creditors,  we  are  unable  to 
perceive  why  he  may  not  sue  to  enforce 
the  collection  of  the  unpaid  subscriptions 
from  stockholders.  In  every  instance  the 
trustee  is  acting  in  the  interest  of  and  for 
the  benefit  of  the  creditors.  Whether  the 
suit  be  on  an  open  account  or  a  promissory 
note,  or  to  collect  an  unpaid  subscription, 
the  creditors  are  the  beneficiaries.  The 
trustee  is  representing  them  in  his  oiTicial 
capacity, — representing  not  one,  but  all  of 


W.  587;  Brown  ▼.  Brink,  57  Neb.  606,  78 
N.  W.  280;  State  ▼.  Bank  of  Rushville,  57 
Neb.  608,  78  N.  W.  281;  Hamilton  Nat. 
Bank  y.  American  Loan  i,  T.  Ck>.  66  Neb. 
67,  92  N.  W.  189;  Emanuel  v.  Barnard,  71 
Neb.  756,  99  N.  W.  666;  Hazlett  v.  Wood- 
head,  27  R.  I.  506,  63  Atl.  952;  Goss  v.  Car- 
ter, 84  C.  C.  A.  402,  156  Fed.  746,  afTirmed 
on  rehearing  in  99  C.  C.  A.  664,  175  Fed. 
1019. 

It  was  held  in  Dreisbach  ▼.  Price,  133  Pa. 
560,  19  Atl.  569,  that  in  equity  an  assignee 
of  an  insolvent  corporation  might  enforce 
the  added  liability  of  shareholders  for  all 
contracts,  debts,  and  engagements  thereof. 

And  in  Hunger  v.  Jacobson,  99  111.  349, 
a  receiver  was  permitted  without  question 
to  sue  in  equity  to  recover  an  added  lia- 
bility. 

So,  in  Andrews  v.  Bacon,  38  Fed.  777,  an 
action  was  maintained  by  a  corporate  re- 
ceiver to  recover  an  added  liability,  with- 
out his  right  to  do  so  being  questioned. 

And  a  receiver's  right  to  sue  was  recog- 
nized in  Atwood  v.  Rhode  Island  Asrri. 
Bank,  1  R  I.  376,  where  it  was  held  that 
a  creditor  might  recover  such  added  liabil- 
ity where  the  receiver,  in  his  answer,  stated 
that  he  did  not  deem  it  his  duty  to  do  so. 

While  it  was  held  in  Calkins  v.  Atkinson, 
2  Lans.  12,  on  the  authority  of  Story  v. 
Furman,  25  N.  Y.  214,  that  a  corporate  re- 
ceiver might  recover  such  added  liability, 
the  court  evidently  misapprehended  the 
force  of  that  decision,  which  was  basod 
upon  express  statutory  authority,  while  in 
the  former  case  it  does  not  appear  that  any 
such  authority  existed,  the  necessity  of 
which  was  fully  recognized  by  the  court. 

Authority  conferred  by  statute. 

The  following  cases,  which  sustain  the 
right  of  a  receiver  expressly  appointed  for 
that  purpose,  to  sue  for  and  recover  the 
shareholder's  added  liability,  rest  upon 
statutory  authority:  Childs  v.  Cleaves,  95 
Me,  498,  50  Atl.  714;  Hanson  v.  Davison, 
73  Minn.  456.  76  N.^W.  264;  Ueland  v. 
Hau^an,  70  Minn.  849,  73  N.  W.  169;  An- 
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derson  v.  Seymour,  70  Minn.  358,  73  N.  W. 
171;  Bank  of  Minnesota  v.  Anderson,  70 
Minn.  414,  73  N.  W.  175;  Walther  v.  Seven 
Corners  Bank,  68  Minn.  434,  69  N.  W.  1077; 
Olson  V.  Cook,  57  Minn.  552,  59  N.  W.  635 ; 
Converse  v.  Paret,  228  Pa.  156,  30  L.R.A. 
(N.S.)  1092,  77  Atl.  429;  Pollard  v.  Bailey, 
20  Wall.  620,  22  L.  ed.  376;  Hale  v.  Har-  * 
don,  37  C.  C.  A.  240,  95  Fed.  747,  reversing 
en  other  grounds  89  Fed.  283 :  Hale  v.  Ty- 
ler, 104  Fed.  757;  Hale  v.  Coffin,  114  Fed. 
567;   Robinson  v.  Brown,  126  Fed.  429. 

In  Hilliker  v.  Hale,  54  C.  C.  A.  252,  117 
Fed.  220,  reversing  109  Fed.  273,  it  was 
held  under  such  a  statute  that  a  receiver 
appointed  under  the  equitable  power  of  a 
state  court  could  not  maintain  an  action  in 
the  Federal  court  of  a  foreign  jurisdiction, 
to  recover  a  statutory  added  liability,  for 
the  reason  that  the  receiver  was  merely 
an  agent  of  the  state  court  appointing  him, 
and  did  not  possess  any  extraterritorial 
power. 

However,  it  is  not  intended  to  consider 
in  this  note  the  power  of  a  receiver  to 
maintain  such  an  action  in  a  foreign  juris- 
diction, the  general  question  as  to  the  right 
to  enforce  such  liability  outside  of  the 
state  of  incorporation  being  treated  in  a 
note  to  Cushing  v.  Perot,  34  L.R.A.  737. 

The  following  cases  have  been  decided 
under  statutes  permitting  a  receiver  of  an 
insolvent  corporation  to  maintain,  an  action 
to  recover  such  added  liability:  Converse 
V.  iEtna  Nat.  Bank,  79  Conn.  163,  —  L.R.A. 
(N.S.)  — ,  64  Atl.  341,  7  A.  &  E.  Ann.  Cas. 
75;  Pusey  A  J.  Co.  v.  Love,  —  Del.  — ,  11 
L.R.A.(N.S.)  953,  66  Atl.  1013;  Wheatley 
V.  Glover,  125  Ga.  710,  54  S.  E.  626;  Elson 
V.  Wright,  134  Iowa,  634,  112  N.  W.  105; 
Stewart  v.  Lay,  45  Iowa,  604;  Stocker  v. 
Davidson,  74  Kan.  214,  118  Am.  St.  Rep. 
315,  86  Pac.  136;  Henley  v.  Myers,  76  Kan. 
723,  17  L.R.A.(N.S.)  779,  93  Pac.  168;  Wis- 
well  V.  Starr,  48  Me.  401;  Hewett  v.  Adams, 
50  Me.  271;  Converse  v.  Ayer,  197  Mass. 
443,  84  N.  E.  98;  Foster  v.  Row,  120  Mich. 
1,  77  Am.  St.  Rep.  565,  79  N.  W.  696;  Neff 
V.  Lamm,  99  Minn.  115,  108  N.  W.  849: 
Somers  v.  Davidson.  86  Minn.  42,  90  N.  W. 
119;  Ueland  v.  Haugan,  70  Minn.  349,  73  N. 
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them.  Whatever  assets  he  succeeds  in  se- 
curing goes  to  them.  The  stockholder  in 
a  bankrupt  corporation,  who  has  not  paid 
for  the  stock  subscribed,  owes  the  balance 
of  his  subscription,  and  this,  under  the 
statute,  he  may  be  required  to  pay.  It  is 
a  debt  due  by  the  stockholder  to  the  cred- 
itors, a  trust  fund  for  their  benefit,  and, 
like  any  other  debt  due  the  corporation,  it 
pasHed  into  the  bankrupt  court,  and  through 
it  to  the  trustee.  3  Clark  &  M.  Priv.  Corp. 
§  799;   Loveland,  Bankruptcy,  §  168. 

Where  the  assets  of  an  insolvent  corpora- 
tion are  not  sufficient  to  satisfy  the  liabil- 


ities, and  it  is  necessary  to  proceed  against 
the  shareholders,  the  court  must  fix  the 
amount  due  by  each  shareholder,  before  suit 
can  be  instituted  by  the  receiver  or  tmatee. 
when  it  is  not  necessary  to  collect  tlic  whole 
amount  that  each  shareholder  might  be  re- 
quired to  pay,  and  a  partial  asaeaaroent  will 
satisfy  the  debts;  but  where  the  tota! 
amount  which  is  due  and  payable  from  all 
the  shareholders  is  not  more  than  sufficient 
to  pay  the  debts  of  the  corporation,  no  pre- 
vious assessment,  either  by  the  directotB  or 
by  a  court  of  equity,  is  necessary  as  a  pre- 
requisite to  the  bringing  of  an  action  at 


W.  169 ;  Anderson  v.  Seymour,  70  Minn.  358, 1 
73  N.  W.  171 ;  Bank  of  Minnesota  v.  Ander- 1 
son,  70  Minn.  414,  73  N.  W.  175;  Palmer  v. 
Bank  of  Zumbrota,  65  Minn.  90,  67  N.  W. 
893;  Hunt  ▼.  Doran,  92  Minn.  423,  100  N. 
W.  222;  Story  v.  Furman,  25  N.  Y.  214;  Re 
Dodge  &  S.  Mfg.  Co.  77  N.  Y.  101,  33  Am. 
Rep.  579;  Cuykendall  v.  Corning,  88  N.  Y. 
129;  Cutting  v.  Damerel,  88  N.  Y.  410; 
Herkimer  County  Bank  v.  Furman,  17 
Barb.  116;  Walker  v.  Crain,  17  Barb.  119; 
Mahoney  v.  Bernhard,  45  App.  Div.  499, 
63  N.  Y.  Supp.  642,  affirmed  without  opin- 
ion in  169  N.  Y.  589,  62  N.  E.  1097 :  Hirsh- 
feld  V.  Fitzgerald,  157  N.  Y.  166,  46  L.R.A. 
839,  51  N.  E.  997;  Cuykendall  v.  Douglas, 
19  Hun,  577;  Wheeler  v.  Werner,  121  W.  Y. 
Supp.  681;  Persons  v.  Gardner,  42  App.  Div. 
490,  59  N.  Y.  Supp.  463,  affirming  26  Misc. 
663,  56  N.  Y.  Supp.  822;  Means's  Appeal, 
85  Pa.  75;  Pugh  v.  Hurtt,  52  How.  Pr.  22; 
Childs  V.  Blethen,  40  Wash.  340,  82  Pac. 
405;  Eau  Claire  Nat.  Bank  v.  Benson,  106 
Vf'is.  624,  82  N.  W.  604 ;  Kisseberth  v.  Pres- 
cott,  95  Fed.  357;  Converse  v.  Mears,  162 
Fed.  767;  Irvine  v.  Putnam,  167  Fed.  174; 
Burr  V.  Smith,  113  Fed.  858;  Kirtley  v. 
Holmes,  52  L.R.A.  738,  46  C.  C.  A.  102,  107 
Fed.  1;  Cuykendall  v.  Miles,  10  Fed.  342. 

Notwithstanding  the  right  of  a  corporate 
receiver  to  maintain  such  an  action  is  para- 
mount to  that  of  a  creditor,  yet  the  latter 
is  not  prevented  by  such  statute  from 
bringing  an  action,  when  it  appears  that 
the  receiver  has  neglected  or  refused  to  do 
so.  Anderson  ▼.  Seymour,  70  Minn.  358, 
73  N.  W.  171. 

And  it  was  held  In  Sims  v.  Brown,  10 
Kan.  App.  261,  62  Pac.  713,  that  the  re- 
ceiver of  an  insolvent  bank  could  not  re- 
strain the  prosecution  by  a  creditor  to  re- 
cover an  added  liability  from  shareholders, 
where  it  appeared  that  he  had  failed  to 
bring  such  an  action  within  the  time  pre- 
scribed by  statute,  after  which  the  cred- 
itor was  authorized  to  do  so. 

So,  Elson  v.  Writ?ht,  134  Iowa,  634. 
112  N.  W.  105,  and  Persons  v.  Gardner,  42 
App.  Div.  490,  59  N.  Y.  Supp.  463,  were  de- 
cided under  statutes  permitting  a  receiver, 
or  a  creditor  upon  the  former's  failure  to 
bring  action,  to  recover  an  added  liability- 
It  was  held  in  Evans  v.  Nellis,  187  U.  S. 
271,  43  L.  ed.  173.  23  Sup.  a.  Bep.  74.  that 
an  action  to  recover  an  added  liabilitv 
<'nuld  not  be  maintained  by  a  receiver  under 
31  L.R.A.(N.S.) 


a  statute  permitting  the  court  to  appoint 
one  for  that  purpose,  where  the  jodgmeiit 
in  favor  of  a  creditor  was  rendered,  and  th^ 
order  appointing  the  receiver  made,  prior 
to  the  adoption  of  such  statute,  althonsii 
the  order  directing  him  to  bring  the  actioo 
was  made  subsequent  thereto. 

— under  the  national  banking  act. 

The  following  cases,  which  sustain  the 
right  of  a  receiver  of  an  insolvent  nation- 
al bank  to  sue  for  and  recover  the  added 
liability  imposed  upon  shareholders  of  na- 
tional banks,  are  based  upon  the  provisioa« 
of  the  national  banking  act  (see  U.  S.  Rev. 
Stat.  §  5234,  U.  S.  a>mp.  SUt.  1901.  p. 
3507),  vesting  the  power  in  the  receiver  to 
recover  such  liability:  McDonald  v. 
Thompson,  184  U.  S.  71,  46  L.  ed.  437,  22 
Sup.  Ct.  Rep.  297;  Richmond  t.  Irons,  121 
U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep.  788: 
Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  ed. 
476 ;  Casey  v.  Galli,  94  U.  S.  673,  24  Lw  ed 
168;  King  v.  Pomeroy,  58  C.  C.  A.  209,  121 
Fed.  287;  Bailey  v.  Tillinghast,  40  C.  C. 
A.  93,  99  Fed.  801;  Stanton  ▼.  Wllkesoa, 
8  Ben.  357,  Fed.  Cas.  No.  13,299;  Harvey  v. 
Lord,  11  Biss.  144,  10  Fed.  236;  O'Connor 
V.  Witherby,  111  Cal.  523,  44  Pac.  227; 
Clark  V.  Offilvie,  111  Ky.  181,  63  S.  W.  429: 
Peters  v.  Foster,  56  llun,  607,  10  N.  Y- 
Supp.  389;  King  v.  Armstrong,  50  Ohio  St. 
222,  34  N.  E.  163. 

But  by  another  provision  of  the  national 
banking  law  (19  Stat,  at  L.  63,  chap.  156. 
§  2.  U.  S.  Comp.  SUt.  1901,  p.  3509),  any 
creditor  may  maintain  an  action  in  equity 
on  behalf  of  himself  and  all  other  creditors. 
in  any  court  of  the  United  States  havins 
jurisdiction  thereof,  to  recover  such  added 
liability,  which  is  cumulative  with  that  pro- 
vided by  U.  S.  Rev.  Stat.  §  5234,  U.  S, 
Comp.  Stat.  1901,  p.  3507.  King  v.  Pomer- 
oy, 58  C.  C.  A,  209,  121  Fed.  287;  Geor^ 
V.  Wallace,  68  C.  C.  A.  40,  135  Fed.  286. 
affirmed  in  201  U.  S.  231,  50  L.  ed.  738,  26 
Sup.  Ct.  Rep.  495. 

But  under  such  statute  (19  Stat,  at  L. 
63;  chap.  156,  §  2,  U.  S.  Comp.  Stat.  1901. 
p.  3509)  a  receiver,  and  not  a  creditor, 
must  bring  the  action  if  it  becomes  neces- 
sary to  sue  in  a  jurisdiction  other  than  that 
in  which  the  bank  is  located.  Williamson  ▼. 
American  Bank,  52  C.  C.  A.  1,  115  Ped. 
793,  affirming  109  Fed.  36.  W.  J.  L 
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law  by  the  assignee  of  tlie  corporation 
against  the  shareholder  for  his  unpaid  bal- 
ance. If,  however,  the  total  amount  due 
by  the  shareholder  would,  if  collected,  be 
more  than  sufficient  to  pay  the  corporate 
debts,  either  an  assessment  by  the  directors 
of  the  necessary  amount  or  an  order  of 
court  is  necessary  as  a  preliminary  to  the 
right  to  sue.  10  Cyc.  Law  &  Proc.  p.  732; 
3  Clark  &  M.  Priv.  Corp.  §  799.  Here,  the 
petition  to  which  the  demurrer  was  sus- 
tained averred  that  it  was  necessary  to 
collect  the  full  amount  of  unpaid  subscrip- 
tions due  from  the  stockholders  to  defray 
the  debts  of  the  corporation.  Hence  it  was 
not  necessary  that  the  court  should  make 
an  assessment,  as  it  would  require  the  full 
amount  due  by  appellee  as  a  shareholder 
to  satisfy  the  corporate  debts.  If  it  was 
only  necessary  to  exact  from  appellee  a  por- 
tion of  the  amount  due  by  him,  then  an  as- 
sessment by  the  court  of  the  amount  would 
be  a  prerequisite,  as,  in  the  absence  of  such 
an  assessment,  neither  the  trustee  nor  the 
shareholder  could  know  what  amount  it 
was  necessary  to  collect  or  receive. 

The  objection  that  the  trustee  had  not 
been  authorized  by,  or  obtained  the  consent 
of,  the  court,  is  purely  technical,  and,  in 
the  absence  of  any  statute  or  line  of  ad- 
judications  forbidding  such   action   by   the 
trustee,-  we  are  not  disposed  to  sustain  it. 
The  shareholder  has  the  right  to  show  by 
answer  any  good  reason  why  the  trustee 
should  not  proceed  against  him,  and,  if  he 
desires  to  make  meritorious  defense  to  the 
efforts  to  require  him  to  pay  his  unpaid  sub- 
scriptions, can  do  so  in  a  pleading.     The 
only   question  before  us  on  this  appeal   is 
the  technical  and  legal  right  of  the  trustee 
to  maintain   the  action  to   recover  unpaid 
subscriptions,  and  in  this  character  of  pro- 
ceeding a  technical   defense   interposed   by 
a  delinquent  shareholder  to  defeat  or  ob- 
struct the  rights  of  creditors  will  not  be 
viewed  with  favor.     The   liability   for  un- 
paid subscriptions  is  to  and  for  the  benefit 
of   the   creditors    of   the   corporation,    who 
have  the  right  to  demand  that  shareholders, 
when  necessary  to  satisfy  their  claims,  shall 
discharge  the  full  liability  imposed  by  the 
state.     The   shareholder  undertakes   to   do 
this  as  a  part  of  his  contract  of  subscrip- 
tion, and,  when  the  corporation  makes  an 
assignment  or  becomes   bankrupt,   the   as- 
signee or  trustee,  acting  in  the  interest  of 
and  for  the  benefit  of  creditors,  may  pro- 
ceed, in  a  state  of  case  like  the  one  at  bar, 
to  exact  from  the  shareholder  the  amount 
due,  when  it  is  necessary  to  discharge  the 
liabilities   of   the   corporation.     This   right 
of  action  is  expressly  conferred  by  §  21  of 
the  Civil  Code  of  Practice,  providing  that 
"a  personal  representative,  guardian,  cura- 
tor, committee  of  a  person  of  unsound  mind, 
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trustee  of  an  express  trust,  a  person  with 
whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  a  receiver  ap- 
pointed by  a  court,  the  assignee  of  a  bank- 
rupt, or  a  person  expressly  authorized  by 
statute  to  do  so,  may  bring  an  action  with- 
out joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted." 

All  the  authorities  recognize  a  marked 
distinction  between  the  powers  of  a  trustee 
in  bankruptcy  and  a  receiver  appointed  by 
the  court;  it  being  generally  conceded  that 
the  latter  cannot  use  without  direction  of 
court  .given  generally  in  the  order  of  ap- 
pointment or  specially  conferred.  Clark  & 
M.  Priv.  Corp.  §  799;  23  Am.  &  Eng.  Enc. 
Law,  p.  1122.  There  is,  however,  a  differ- 
ence between  the  right  to  recover  unpaid 
subscriptions  and  the  right  to  enforce  the 
double-liability  statute.  The  obligation  on 
the  part  of  the  shareholder  to  pay  for  the 
stock  subscribed  for  by  him  is  a  direct  un- 
dertaking upon  his  part,  and  the  unpaid 
subscriptions  are  a  trust  fund  for  the  bene- 
fit of  the  creditors;  whilst  his  liability  for 
an  amount  equal  to  the  value  of  his  stock  is 
a  collateral  or  secondary  obligation,  in  the 
nature  of  security;  and  the  bankrupt  act, 
as  amended  in  1003  (act  Feb.  5,  1903,  chap. 
487,  §  3,  32  Stat,  at  L.  797,  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  683),  provides  that 
"the  bankruptcy  of  a  corporation  shall  not 
release  its  officers,  directors,  or  stockholders 
as  such  from  any  liability  under  the  laws 
of  a  state  or  territory  or  of  the  United 
States."  It  will  thus  be  seen  that  the  fact 
that  the  corporation  is  adjudged  a  bankrupt 
does,  not  relieve  the  stockholders  from  the 
individual  or  double  liability  imposed  by  the 
statute.  This  liability  cannot  be  enforced 
by  the  corporation.  It  is  not  a  corporation 
asset,  nor  a  part  of  the  estate  of  the  cor- 
poration, and  hence  does  not  pass  to  the 
trustee,  but  remains  subject  to  the  demands 
of  the  creditor,  if  the  assets  of  the  corpora- 
tion are  insufficient  to  discharge  his  debt. 
And  this  individual  liability,  the  creditor 
may  proceed  to  enforce,  without  joining 
the  trustee,  and  without  regard  to  the  act 
of  bankruptcy.  Loveland,  Bankruptcy,  § 
168;  Old  Colony  Boot  &  Shoe  Co.  v.  Par- 
ker-Sampson-Adams Co.  183  Mass.  .557,  67 
N.  E.  870;  Wood  &  Selick  v.  Vanderveer,  56 
App.  Div.  549,  67  N.  Y.  Supp.  371. 

We  therefore  conclude  that  the  trustee  in 
bankruptcy  may,  without  any  order  or  di- 
rection of  the  court,  proceed  to  enforce  the 
collection  of  debts  due  the  bankrupt,  and 
the  unpaid  subscriptiotis  of  the  stockholders 
in  a  bankrupt  corporation:  but  that  he  can- 
not maintain  an  action  to  recover  from  a 
stockholder  the  individual  liability  imposed 
by  the  statute. 

Wherefore  the  judgment  is  reversed,  for 
proceedings  in  conformity  with  this  opinion. 
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FRED  ROESCH,  Appt,   - 

V. 

W.  B.  WORTHEN  COMPANY  et  al. 

(—  Ark.  — ,  130  S.  W.  651.) 

Assigrnment  —  official   fees  —  priority 
over  grarnishment. 

1.  An  assignment  by  a  public  oflScer  of 
the  fees  to  be  earned  by  him  through  the 
exercise  of  his  office  may  become  effective  as 
tlie  fees  accrue,  so  as  to  take  precedence  of 
a  garnishment  subsequently  levied. 

Same  —  failure  to  credit  fees  —  effect. 

2.  Failure  of  the  holder  of  a  note  to  se- 
cure which  the  maker  has  assigned  fees  Xo 
be  earned  by  him  as  a  public  officer,  to 
credit  the  fees  as  they  accrue,  will  not  pre- 
vent his  holding  them  against  a  garnishee, 
if  they  are  in  possession  of  the  assignee. 

(June  20,  1010.) 


f  A  PPEAL  by  plaintiff  from  a  decree  of  the 
J\  Pulaski  Chancery  Court  in  favor  of  de 
fendant  W.  6.  Wortheu  Company  in  a  gar- 
nishment proceeding  to  reach  unpaid  fee* 
alleged  to  be  due  defendant  R.  J.  Polk  as 
treasurer  of  Pulaski  County.     Affirmed. 

The  facts  are  stated  in  the  opinioa. 

Messrs.  Miles  A  Wade,  for  appellant: 

Plaintiff  is  entitled  to  subject  by  a 
creditors?  bill  the  fees  or  salaiy  of  R.  J. 
Polk  as  county  treasurer,  that  had  already 
accrued  to  him  for  work  he  bad  already  per- 
formed. 

Riggin  ▼.  Hillard,  56  Ark.  476,  35  Ad. 
St.  Rep.  113,  20  S.  W.  402;  Dollman  ▼. 
Moore,  70  Miss.  267,  19  L.R.A.  222,  12  Sa 
23;  Pendleton  v.  Perkins,  49  Mo.  565: 
Smith  V.  Lamb,  1  Vt.  398;  McDonald  v. 
Faulkner,  2  Ark.  477;  Rioe  t.  Bixler,  I 
Watts  &  S.  445;  Clark  v.  Bert,  2  KazL 
App.  407,  42  Pac.  733;  Hinsdale-Doyk 
Granite  Co.  v.   Tilley,   10   Fed.   7M;    Kev 


Note,  —  Effect  of  aaaignment  of  un^ 
earned  salary  or  fees  of  puhlio  ofji^ 
cer  to  put  the  same  when  earned  he' 
yond  the  reach  of  creditors, 

A  note  to  Rodijkeit  v.  Andrews,  5  L.R.A. 
(N.S.)  565,  includes  the  cases  dealing  wnth 
the  general  question  of  the  validity  of  the 
assignment  by  a  public  officer  of  unearned 
salary  or  fees.  An  examination  of  that 
note  will  reveal  that  the  rule  is  well  estab- 
lished that  it  is  against  public  poicy  for  a 
public  officer  to  assign  the  future  salary 
of  his  office.  The  cases  included  in  that 
note,  however,  upon  examination,  will  be 
found  to  be  practically  all  cases  where 
the  public  officer  himself  sought  to.  take 
.advantage  of  that  rule.  The  question  pre- 
sented in  this  note  is,  conceding  that  the 
public  officer  has  assigned  the  unearned 
salarv,  and  he  himself  does  not  wish  to  con- 
test  its  validity.  Will  such  assignment  be 
held  void  as  against  public  policy,  at  the 
instance  of  a  creditor  of  the  officer  who 
seeks  to  reach  the  salary  after  it  has  become 
due  and  payable? 

It  will  be  noted  that  in  Roesch  ▼.  W.  B. 
WoRTiiEN  Co.,  when  the  commissions  of  the 
public  officer  became  earned  and  payable, 
they  were  in  the  hands  of  the  assignee,  and, 
so  far  as  the  creditor  was  concerned,  the 
assignor  himself  not  objecting,  had  been  ap- 
propriated to  the  payment  of  the  debt. 
This  seems  to  be  the  real  ground  of  the  de- 
cision of  the  above  case,  and  the  language 
used  by  the  court  to  the  effect  that  the  as- 
signment of  the  fees  which,  at  the  time  of 
such  assignment,  were  unearned  and  not 
due,  became  effective  as  soon  as  they  were 
earned  and  became  payable,  must  be  read 
with  that  in  mind,  for  it  will  be  noted  that, 
standing  alone,  there  is  a  clear  inconsisten- 
cy in  saying  that  an  assignment  by  a  pub- 
lic officer  of  unearned  salary  or  fees  is 
void  as  against  public  policy,  but  becomes 
valid  after  such  salary  or  fees  have  been 
earned. 
31  L.R.A.(N.S.) 


A  case  which  was  evidently  disposed  cf 
on  the  same  ground,  although  it  does  not 
expressly  appear  that  the  assignment  ira» 
considered  invalid  from  the  beginning,  i« 
Johnson  v.  Pace,  78  111.  143,  where  it  vis 
held  that  where  a  school  teacher  who  w«s 
indebted  drew  an  order  in  favor  of  thr 
creditor,  on  the  treasurer  of  the  school 
district,  for  a  certain  share  of  his  salarr. 
evidently  yet  to  be  earned,  and  the  creditor 
authorized  the  secretary  of  the  school 
board  to  draw  the  money  for  him  as  ag^mt, 
such  agent,  after  having  collected  the 
money,  was  not  liable  to  garnishee  process 
at  the  instance  of  another  creditor. 

A  somewhat  similar  case  is  Ireland  t. 
Smith,  1  Barb.  419,  3  How.  Pr.  244.  Ic 
this  case  a  creditors'  bill  was  filed  against 
a  customhouse  official,  with  a  view  to  resell 
the  month's  salary  which  had  become  pay- 
able the  day  previous;  it  appeared  that  in 
the  early  part  of  the  month  for  which  the 
salary  was  payable,  the  official  had  given 
a  draft  upon  the  paying  officer  of  the  cus- 
tomhouse, payable  at  the  end  of  the  month, 
to  cover  the  advancement  of  a  sum  equal  to 
the  month's  salary;  it  was  agreed  between 
the  holder  of  the  draft  and  tiie  debtor,  at 
the  time,  that  the  draft  should  be  de- 
posited with  the  paying  officer,  and  that 
when  the  salary  should  become  doe,  the 
debtor  should  indorse  the  cheek,  which,  ac- 
cording to  the  regulations  of  the  custom- 
house, was  required.  In  pursaanee  of  this 
agreement,  the  debtor,  after  the  injunction 
incident  to  the  creditors'  bill  had  betfi 
served  on  him,  indorsed  the  check  for  his 
salary,  which  was  left  with  the  paying 
officer,  and  was  afterwards  delivered  ^'him 
to  the  owner  thereof.  Upon  a  motion  for 
an  attachment  against  the  debtor  for  the 
violation  of  the  injunction,  it  was  said  by 
the  court:  "The  transaction  between  the 
defendant  and  Sharp  amounted  to  an  eqai- 
table  appropriation,  if  not  a  legal  transfer 
of  the  defendant's  salary  for  the  month  f>f 
August,    The  officer  upon  whom  the  draft 
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Orleans  v.  Fisher,  34  0.  C.  A.  16,  63  U.  S. 
App.  455,  91  Fed.  574;  Denver  ▼.  Brown, 
11  Colo.  337,  18  Pac.  214;  Bray  v.  Walling- 
ford,  20  Conn.  410;  Wilson  v.  Lewis,  10  R. 
I.  286;  Wendell  v.  Pierce,  13  N.  H.  602; 
Waterbury  v.  Deer  Lodge  County,  10  Mont. 
515,  24  Am.  St  Rep.  67,  26  Pac.  1002; 
Speed  T.  Brown,  10  B.  Mon.  108;  Rodman 
V.  Musselman,  12  Bush,  354,  23  Am.  Rep. 
724;  Newark  v.  Funk,  15  Ohio  St.  402; 
Thompson  v.  Cullers,  —  Tex.  Civ.  App.  — , 
35  S.  W.  412;  Laredo  v.  Nalle,  65  Tex. 
359;  Forrest  ▼.  Price,  52  N.  J.  Eq.  16, 
29  AtL  215;  Browning  ▼.  Bettis,  8  Paige, 
568,    McOoun    ▼.    Dorsheimer,    Clarke,    Cli. 

144;    Smith    T.    ,    4    Edw.    Ch.    653; 

Dotterer  t.  Bowe,  84  Ga.  769,  11  S.  E.  896; 
Thompson  v.  Nixon,  3  Edw.  Ch.  457; 
Smith  V.  Bourbon  County,  127  U.  S.  105,  32 
L.  ed.  73,  8  Sup.  Ct.  Rep.  1043;  Knight  ▼. 
Nash.  22  Minn.  453;  Earle  v.  Grove,  92 
Mich  285,  52  N.  W.  615;  Weaver  v.  Cress- 
man,  21  Neb.  675,  33  N.  W.  478;  McGowan 


v.  Myers,  66  Iowa,  99,  23  N.  W.  282; 
Whitehead  v.  Coleman,  31  Gratt.  784;  Mc- 
Cann  v.  Randall,  147  Mass.  81,  9  Am.  St. 
Rep.  666,  17  N.  E.  75. 

A  public  officer  cannot  make  a  valid  as- 
signment of  his  salary  or  fees  before  earned. 

First  Nat.  Bank  t.  SUte,  68  Neb.  482, 
94  N.  W.  633,  4  A.  &  £.  Ann.  Cas.  423, 
and  note;  State  v.  Williamson,  118  Mo. 
146,  21  L.R.A.  827,  40  Am.  St.  Rep.  358, 

23  S.  W.  1054;  State  Nat.  Bank  y.  Fink, 
—  Tex.  Civ.  App.  — ,  24  S.  W.  937;  Wil- 
liams  v.  Ford,  —  Tex.  Civ.  App.  — ,  27  S. 
W.  723;  Re  Worthington,  141  N.  Y.  9,  23 
L.R.A.  97,  35  N.  B.  929;  Re  King,  110 
Mich.  203,  68  N.  W.  154;  Chicago  v.  People, 
98  111.  App.  517;  Bliss  v.  Lawrence,  58  N.  Y. 
442,  17  Am.  Rep.  273;  National  Bank  v. 
Fink,  86  Tex.   303,  40  Am.  St.  Rep.   833, 

24  S.  W.  256;  Billings  v.  O'Brien,  45  How. 
Pr.  392;  Shannon  v.  Bruner,  36  Fed.  147; 
Schloss  ▼.  Hewlett,  81  Ala.  266,  1  So.  263; 


was  drawn  had  notice  of  such  appropria- 
tion; and  by  receiving  the  draft  from 
Sharp,  he  must  be  deemed  to  have  assented 
to  the  payment.  If  the  indorsement  of  the 
check  was  necessary  to  put  Sharp  in  pos- 
session of  the  fund  to  which  he  was  al- 
ready entitled,  the  defendant  was  bound  to 
make  such  indorsement.  If  he  had  refused, 
lie  might  have  been  compelled  to  do  so.  The 
«lefendant  had  no  right  to  that  portion  of 
his  salary.  To  have  received  it  would  have 
been  a  gross  fraud  upon  Sharp.  Had  it 
come  into  the  hands  of  a  receiver  appointed 
in  this  suit,  I  think  it  would  have  been  the 
duty  of  this  court  to  direct  it  to  be  paid  to 
Sharp.  The  plaintiff  has  come  to  a  court 
of  equity  for  assistance  in  the  collection  of 
his  debt.  And  the  court,  while  extending 
its  aid  to  him,  will  also  see  that  the  equi- 
table rights  of  others  are  protected.  Al- 
though the  money  then  due  had  been  earned 
by  the  defendant,  and  although  his  indorse- 
ment upon  the  check  was  required  according 
to  the  regulations  of  the  customhouse  be- 
fore the  money  would  be  paid,  yet  at  the 
time  the  injunction  was  served,  the  defend- 
ant had  no  right  to  collect  the  money,  or 
if  he  had  received  it.  to  appropriate*  it  to 
the  payment  of  his  debts  or  otherwise  to 
his  own  use." 

A  case  which  is  directly  in  point,  but 
which  comes  to  a  conclusion  contrary  to 
RoBSCH  V.  W.  B.  WoBTHEN  Cc,  although 
not  necessarily  opposed  to  that  case,  is 
Shannon  v.  Bruner,  36  Fed.  147,  where  it 
was  held  that  an  assignment  of  his  fees  by  a 
master  before  they  are  earned,  and  for  the 
payment  of  which  the  losing  party  was 
responsible,  is  void  as  against  the  success- 
ful party  to  the  suit,  who  had  advanced  the 
amount  to  the  master.  The  court  said: 
'"Now  the  petitioner  [assignee]  insists  that, 
as  the  master  is  not  resisting  his  motion, 
it  is  purely  a  question  between  him  and  the 
defendant,  and  therefore  the  equities  are  to 
be  considered,  and  not  the  validity  of  the 
assienment  under  which  he  (the  petitioner) 
81  UR.A.(N.S.) 


claims.  We  think  not.  This  petitioner  has 
no  standing  in  this  court,  except  by  virtue 
of  that  assignment.  If  that  assignment 
gives  him  no  right  to  the  fees,  then  his 
motion  ought  not  to  be  sustained.  Like 
any  other  plaintiff,  he  stands  upon  the 
strength  of  his  own  title,  and  it  is  nothing 
to  him  whether  the  adversary  has  title 
or  not.  Now,  can  an  officer  make  an  as- 
signment in  advance  of  his  fees  or  his 
salary?  The  law  is  very  clear  that  he  can- 
not. Public  policy  has  affirmed  the  necessi- 
ty of  securing  to  every  public  officer,  when 
earned,  his  fees  or  his  salary,  unhindered 
by  any  present  legal  attack  or  any  previous 
voluntary  assignment.  There  are  many  cas- 
es, both  in  England  and  in  this  country, 
affirming  the  necessity  of  upholding  such 
public  policy.  It  is  familiar  law  that  you 
cannot  garnish  an  officer's  salary;  and  the 
same  public  policy  which  forbids  that  pre- 
vents him,  before  he  has  earned  his  salary 
or  done  the  work  which  entitles  him  to  the 
fees,  from  making  a  voluntary  transfer  of 
them.  The  case  of  Bliss  v.  Lawrence.  58 
N.  Y.  442,  17  Am.  Rep.  273,  contains  a 
quite  lengthy  discussion  upon  this  ques- 
tion, and  a  citation  of  many  aiithorities. 
There  is  a  single  dissenting  opinion  in  this 
country, — in  Wisconsin, — and  one  or  two 
cases  from  Massachusetts,  which,  perhaps, 
tend  in  the  other  direction.  But  the  gener- 
al voice  of  the  authorities,  both  across  the 
water  and  here,  is  that  no  voluntary  assign- 
ment can  be  sustained,  by  a  public  officer, 
of  fees  or  salary  yet  to  be  earned.  That 
being  the  case,  we  hold  that  this  assignment 
is  void.  The  transfer  being  void,  the  peti- 
tioner has  no  standing  in  this  court,  and 
the  motion  will  be  denied." 

While  the  cases  are  not  strictly  within 
the  note,  since  the  question  discussed  was 
merely  as  to  the  valiaity  of  the  assignment, 
it  may  be  observed  that  in  Dunklev  v. 
Marquette,  157  Mich.  339,  122  N.  W."l26, 
17  A.  &  E.  Ann.  Cas.  523,  and  Holt  v. 
Thurman,  111  Ky.  84,  98  Am.  St.  Rep.  399, 
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King  ▼.  HawkinB,  2  Ariz.  358,  16  Pac.  434; 
Chicago  V.  People,  08  111.  App.  617;  State  v. 
Williamson,  118  Mo.  146,  21  L.R.A.  827,  40 
Am.  St.  Rep.  358,  23  S.  W.  1054;  Schwenk 
V.  Wyckoff,  46  N.  J.  Eq.  560,  9  L.R.A.  221, 
19  Am.  St.  Rep.  438,  20  Atl.  259;  Wayne 
Twp.  V.  Cahill,  49  N.  J.  L.  144,  6  Atl.  621; 
State  use  of  Perkins  ▼.  Barnes,  10  S.  D. 
306,  73  N.  W.  80;  Stevenson  ▼.  Kyle,  42 
W.  Va.  229,  67  Am.  St.  Rep.  854,  24  S.  E. 
886;  McGowan  v.  New  Orleans,  118  La. 
429,  8  L.R.A.(N.S.)  1320,  43  So.  40,  10 
A.  &  E.  Ann.  Cas.  633 ;  Powell  v.  R.  9  Can. 
Exch.  364;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1033;  4  Cyc.  Law  &  Proc.  p.  19. 

Plaintiff  secured  liens  on  whatever  fund 
or  property  was  in  the  possesion  of  W.  B. 
Worthen  Company,  belonging  to  R.  J.  Polk, 
by  Tirtue  of  both  the  writ  of  garnishment 
and  the  summons  in  the  creditors'  bill. 


Bispham,  Eq.  §  527;  Tilford  v.  Bamhas, 
7  Dana,  110;  Miller  v.  Sherry,  2  WalL  24t>. 
17  L.  ed.  830;  Mercantile  Trust  Col  r. 
Southern  States  Land  &  Umber  Co.  30 
C.  C.  A.  358,  62  U.  S.  App.  675,  86  Fed. 
711;  King  y.  Goodwin,  130  111.  lOS,  17 
Am.  St.  Rep.  277,  22  N.  E.  533 ;  Woodward 
V.  Woodward,  16  N.  J.  Eq.  86;  Davidson  t. 
Burke,  143  HI.  139,  36  Am.  St.  Bep.  367, 
32  N.  E.  614. 

The  bank  deposit  is  a  debt  due  froni  iitt 
bank  to  the  depositor,  and  maty  be  at- 
tached by  the  depositor's  creditors  like  any 
other  property  belonging  to  him,  and  wbcn 
so  attached,  it  becomes  the  bank's  duty  to 
retain  the  deposit  until  the  court  has  made 
a  proper  order  concerning  its  dispositioa. 

5  Cyc.  Law  &  Proc.  pp.  553,  555. 

The  assignment  is  invalid  because,  as  to 
plaintiff,  it  is  fraudulent. 


63  S.  W.  280,  and  perhaps  other  cases,  the 
court,  having  held,  in  garnishment  pro- 
ceedings, that  an  assignment  by  a  public 
officer  of  salary  to  be  earned  was  invalid, 
apparently  assumed,  without  discussing  the 
point,  that  the  garnishing  creditor  had  the 
same  right  to  attack  the  assignment  as  the 
assignor   himself. 

The  same  is  true  of  Eagan  v.  Luby,  133 
Mass.  543,  to  the  extent  that  the  assign- 
ment was  held  invalid,  viz,,  so  far  as  it 
purported  to  cover  a  future  term  of  em- 
ployment. The  implication  in  that  case, 
that  the  assignee  would  be  entitled  to  pre- 
vail over  the  garnishing  creditors  as  to 
salary  to  be  earned  during  the  term  pend- 
ing, when  the  assignment  was  made,  is 
doubtless  accounted  for  by  the  fact  that 
in  Massachusetts,  contrary  to  the  weight 
of  authority  elsewhere,  the  doctrine  pre- 
vails, or  at  least  did  at  one  time,  that  an 
assignment  of  a  future  salary,  so  far  as  it 
applies  to  a  term  already  commenced,  is 
valid.  Of  course,  upon  that  assumption,  it 
is  clear  that  the  assignee  is  entitled  to  pre- 
vail over  the  garnishing  creditor. 

This  also  explains  the  result  in  Brackett 
V.  Blake,  7  Met.  335,  41  Am.  Dec.  442.  In 
this  case  it  appears  from  the  attorney's 
brief  that  an  assignment  of  a  quarter's 
salary,  payable  at  the  end  of  the  quarter, 
but  made  at  the  beginning  thereof  by  a  city 
marshal  wLo  was  chosen  for  a  year,  and 
subject  to  be  removed  from  office  at  any 
time  by  the  will  of  the  mayor  and  aldermen, 
was  sough't  to  be  held  a  possibility  without 
an  interest,  and  therefore  void  as  against  a 
creditor's  attachment.  The  court  merely 
contented  itself  by  holding  the  assignment 
valid,  basing  its  decision  on  the  ground 
that  the  salary  to  be  paid  at  the  end  of  the 
quarter  was  a  possibility  coupled  with  an 
interest. 

A  similar  case  is  Manly  v.  Bitzer,  91 
Ky.  596,  34  Am.  St.  Rep.  242,  16  S.  W.  464, 
where  the  assignee  also  prevailed  over 
the  garnishing  creditor  on  the  ground  (sub- 
sequently overruled.  Holt  v.  Thurman,  111 
Kv.  84,  98  Am,  St.  Rep.  399,  63  S.  W. 
31  L.R.A.(N.S.) 


280)  that  an  assignment  of  future  aalarr 
for  a  term  already  commenced  was  valid.  It 
will  be  observed  that  the  Holt  Case,  the 
court  having  held  the  assignment  cootrarr 
to  public  policy,  decided  in  favor  of  a 
creditor  who  had  garnished  the  salary  after 
it  was  earned. 

In  Manly  v.  Bitzer,  supra,  the  court  ealU 
attention  to  the  unreported  case  of  Griffia 
V.  Mulliken,  where  it  also  seems  to  ha\r 
been  held,  upon  the  same  assumption,  that 
the  title  of  an  attaching  creditor  who  seek^ 
to  subject  the  monthly  salary  of  a  city 
officer  to  his  debt,  which  had  been  assigne«i 
before  it  was  earned,  is  inferior  to  that 
of  the  equity  of  the  assignee. 

This  seems  also  to  be  the  effect  of  the 
decision  in  Pane  v.  Mobile,  4  Ala.  333.  37 
Am.  Dec.  744j  where  a  creditor  of  a  eit}' 
assessor  sued  out  process  of  gamishnieBt 
against  the  city,  after  the  assignor  ha<1 
given  an  order  on  the  mayor,  which  he  ac- 
cepted, for  his  imearned  salary.  It  ap- 
pears in  this  case  that  after  the  serviee  of 
the  garnishment,  the  order  had  been  dis- 
charged. In  answer  to  the  assignment  of 
error  of  the  garnishing  creditor  that  the 
debt  was  not  due  when  the  order  was  ae^ 
cepted,  the  court  said:  "If  no  debt  ex- 
isted at  the  time  this  garnishment  was 
sued  out,  the  interest  of  which  ooald  be 
transferred  by  Boiling  to  another,  the  ob- 
jection would  be  equally  fatal  to  the  gar- 
nishment, which  will  not  lie  upon  a  possi- 
bility or  contingency,  but  only  upon  a  debt 
then  due,  or  to  fall  due.  .  .  .  The  con- 
tract of  the  corporation  with  Boiling  was 
to  pay  him  $500  for  his  assessment  of  the 
taxable  property  of  a  portion  of  the  citr. 
and  although  performance  of  the  service 
was  a  condition  precedent  to  his  ri|Hit  to 
the  money,  we  cannot  perceive  how  this  can 
affect  his  right  to  transfer  his  interest  be- 
fore the  services  were  rendered." 

The  general  question  of  exemption  of 
officer's  salary  from  claims  of  his  creditors 
is  discussed  in  a  note  to  Dickinson  v.  John- 
son, 64  L.R.A.   666.  O.  V. 
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1  Moore,  Fraud.  Conv.  pp.  243-245;  De- 
marest  v.  Terhune,  18  N.  J.  £q.  532. 

If  a  valid  assignment  was  made,  it  is 
merely  a  collateral  security,  and  will  not  be 
enforced  for  more  than  the  actual  considera- 
tion paid. 

1  Moore,  Fraud.  Conv.  330;  Loring  v. 
Dunning,  16  Fla.  119;  Wiltse  v.  Flack,  115 
Iowa,  51,  87  N.  W.  729;  Cox  v.  CoUis,  109 
Iowa,  270,  80  N.  W.  343;  Hansen  v.  Gregory 
(Iowa)  73  N.  W.  478;  Lyon  v.  Haddock,  59 
Iowa,  682,  13  N.  W.  737;  Strong  v.  Law- 
rence, 58  Iowa,  55,  12  N.  W.  74;  Hull  v. 
Deering,  80  Md.  424,  31  Atl.  416;  Withrow 
V.  Warner,  56  N.  J.  Eq.  795,  67  Am.  St.  Rep. 
501,  35  Atl.  1057,  40  Atl.  721 ;  Chesterfield 
V.  Janssen,  2  Yes.  Sr.  156,  18  Eng.  Rul.  Cas. 
289;  Boyd  v*  Dunlap,  1  Johns.  Ch.  478;  De- 
marest  v.  Terhune,  supra;  Winans  v.  Graves, 
43  N.  J.  Eq.  263,  11  Atl.  25. 

Meaars.  Cockrill  A  Armstead  for  ap- 
pellee. 

Franenthaly  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  nature  of  a 
creditors'  bill,  seeking  to  satisfy  a  judg- 
ment out  of  indebtedness  due  to  the  judg- 
ment debtor  which  could  not  be  reached  by 
ordinary  legal  process;  and  by  equitable 
garnishment  to  apply  such  indebtedness  to 
the  extinguishment  of  the  judgment. 

Fred  Roesch,  the  plaintiff  below,  had  ob- 
tained a  judgment  against  R.  J.  Polk,  the 
principal  defendant  in  the  present  suit, 
some  years  prior  to  the  institution  of  this 
action,  which  remained  wholly  unsatisfied. 
In  1907  and  for  some  years  prior  thereto, 
R.  J.  Polk  was  treasurer  of  Pulaski  county, 
Arkansas,  and  had  deposited  the  public 
funds  of  said  county  during  said  years  with 
the  defendant,  W.  B.  Worthen  Company,  an 
incorporated  bank,  in  his  name  as  such 
county  treasurer.  The  compensation  of  said 
Polk  as  county  treasurer  consisted  of  com- 
missions upon  the  public  funds  thus  re- 
ceived by  him  from  time  to  time.  These 
commissions  during  the  year  of  1907  and  up 
to  the  time  of  the  institution  of  this  action 
in  June  1908  amounted  in  the  aggregate  to 
about  $5,000.  In  his  complaint  the  plain- 
tiff alleged  that  these  commissions  due  to 
said  Polk  were  on  deposit  with  said  W.  B. 
Worthen  Company  in  the  name  of  said 
Polk  as  county  treasurer,  and  had  not  as 
yet  been  segregated  from  the  public  funds 
of  said  county,  and  he  sought  by  this  pro- 
ceeding, in  the  nature  of  an  equitable  gar- 
nishment against  said  Worthen  Company, 
to  have  the  said  commissions  due  to  Polk 
applied  to  the  satisfaction  of  his  judgment 
sigainst  him. 

The  testimony  of  the  cashier  of  W.  B. 
Worthen  Company  tended  to  prove  that  on 
»1  L.R.A.(N.S.) 


October  16.  1907,  R.  J.  Polk  became  indebt- 
ed to  W.  6.  Worthen  Company  in  the  sum 
of  $6,000;  for  which  he  on  that  day  executed 
his  note  payable  nine  months  after  date; 
and  in  the  said  note  it  is  stated  that  he 
^'deposited  or  pledged  with  said  W.  B, 
Worthen  Company,  as  collateral  security 
for  the  payment  of  this  note,  all  my  com- 
missions as  treasurer  of  Pulaski  county, 
Arkansas,  which  are  or  may  become  due  to 
October  31,  1908."  On  the  same  day  he 
executed  an  additional  written  instrument 
in  which  he  authorized  and  directed  "W.  B. 
Worthen  Company  to  collect  and  receipt  for 
all  commissions  which  are  or  may  be  due 
me  as  county  treasurer  of  Pulaski  county 
during  my  present  term  of  office,  which  ex- 
pires October  31,  1908."  All  the  commis- 
sions that  the  evidence  adduced  upon  the  tri- 
al of  this  case  shows  were  due  to  R.  J.  Polk 
had  been  earned  and  were  due  to  him  prior 
to  the  institution  of  this  action,  and  the 
cashier  of  W.  B.  Worthen  Company  testi- 
fied that  these  commissions  as  they  were 
earned  were  in  the  hands  of  W.  B.  Worthen 
Company,  and  became  the  property  of  that 
company  by  virtue  of  said  assignment  from 
Polk,  and  were  appropriated  to  the  payment 
of  said  note  from  Polk,  although  they  were 
not  actually  credited  upon  the  note  until 
after  the  institution  of  this  action;  that 
there  were  no  commissions  due  to  Polk  at 
the  time  of  the  institution  of  this  suit,  and 
that  W.  B.  Worthen  Company  was  not  in- 
debted in  any  manner  to  said  Polk.  The 
chancellor  made  his  findings  in  favor  of 
W.  B.  Worthen  Company,  and  entered  a  de- 
cree denying  to  plaintiff  any  relief  against 
the  said  company;  and  from  that  portion 
of  the  decree  the  plaintiff  has  appealed  to 
this  court. 

It  is  urged  that  the  assignment  of  the 
commissions  of  his  office  of  county  treasurer 
made  by  R.  J.  Polk  to  W.  B.  Worthen  Com- 
pany on  October  16, 1907,  was  invalid.  This 
contention  is  made  upon  the  ground  that 
the  fees  or  commissions  of  the  office  were  at 
that  time  unearned;  and  plaintiff  invokes 
the  rule  of  law  that  the  assignment  of  the 
future  emoluments  of  a  public  office  is  void. 
This  is  the  English  rule,  and  the  preponder- 
ance of  American  authority  supports  the 
rule.  It  is  said  that  "the  rule  rests  upon 
the  ground  of  public  policy,  which  forbids 
anything  tending  to  weaken  the  efficiency 
of  the  public  service."  The  law  presumes 
that  the  officer  requires  the  payment  of  his 
salary  to  enable  him  to  properly  perform 
the  duties  of  the  office.  It  is  held  that  the 
pyblic  service  is  protected  by  protectinpr 
those  engaged  in  performing  public  duties, 
and  the  funds  that  are  provided  by  the  law 
for  the  maintenance  of  the  office  should  be 
received  by  those  who  are  to  perform  the 
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work  at  the  time  and  in  the  manner  appoint- 
ed by  the  law  for  its  payment.  In  order  to 
obtain  faithful  and  efficient  service  from 
public  officers,  it  is  the  policy  of  the  law  to 
forbid  the  assignment  of  the  unearned  com- 
missions or  salary  of  a  public  officer.  Bliss 
V.  lAwrence,  58  N.  Y.  442,  17  Am.  Rep. 
273;  and  see  First  Nat.  Bank  v.  State,  68 
Neb.  482,  94  N.  W.  633,  4  A.  &  E.  Ann.  Cas. 
423,  and  note  to  said  case ;  McGowan  r.  New 
Orleans.  118  La.  429,  8  L.R.A.(N.S.)  1120, 
43  So.  40,  10  A.  &  E.  Ann.  Cas.  633;  4  Cye. 
Law  &  Proc.  p.  19. 

But  the  same  rule  of  public  policy  which 
forbids  the  assignability  of  the  unearned 
fees  and  salary  of  a  public  officer  involves, 
also,  the  conclusion  that  such  fees  and  sala- 
ry cannot  be  reached  by  attachment,  gar- 
nishment, or  other  legal  proceeding.  This 
rule  is  placed  upon  the  further  ground  that 
the  officers  intrusted  with  public  duties 
should  not  be  embarrassed  or  interrupted  by 
such  litigation,  and  that  the  efficiency  of  the 
public  service  should  not  be  hazarded  by 
any  uncertainty  respecting  the  payment  of 
the  officer  charged  with  the  performance  of 
public  duties.  In  the  case  of  McMeekin  ▼. 
State.  9  Ark.  553,  it  is  said:  "The  ques- 
tion is  distinctly  presented  whether  or  not 
the  salary  due  from  the  state  to  one  of  her 
public  officers  can  by  garnishment  be  seized 
before  being  paid  to  him,  and  appropriated 
to  the  payment  of  his  judgment  debts.  And 
this  seems  to  be  absolutely  forbidden  by 
considerations  of  public  policy.  .  .  .  The 
proper  and  efficient  administration  of  the 
state  government  is  all  its  departments 
would  be  endangered  by  the  establishment 
of  the  doctrine  contended  for  by  the  plain- 
tiffs in  error;  ...  it  would  at  all 
times  in  its  practical  operation  be  embar- 
rassing, would  frequently  be  mischievous, 
and  under  some  circumstances  might  prove 
fatal  to  the  public  service."  Geist  v.  St. 
Louis,  156  Mo.  643,  79  Am.  St.  Rep.  545, 
57  S.  W.  766;  Morgan  v.  Rust,  100  Ga.  346, 
28  S.  E.  419;  Erie  v.  Knapp,  29  Pa.  175; 
Mobile  V.  Rowland,  26  Ala.  498;  McDougal 
v.  Hennepin  County,  4  Minn.  184,  Gil.  130; 
Boalt  V.  Williams  County,  18  Ohio,  13;  12 
Am.  &  Eng.  Enc.  Law,  p.  70;  20  Cyc.  Law 
&,  Proc.  p.  1030;  Rood,  Garnishment,  §  18. 
But  the  objections  to  an  assignment  of  the 
prospective  compensation  of  an  officer  do 
not  apply  to  his  fees  and  salary  after  the 
same  have  been  earned,  and  there  is  no  legal 
objection  to  such  an  assignment  becoming 
effective  after  the  salary  or  fees  have  be- 
come earned  and  are  payable.  Throop,  Pub. 
Off.  §  45;  Bliss  v.  Lawrence,  58  N.  Y. 
442,  17  Am.  Rep.  273;  Stephenson  v.  Wal- 
den,  24  Iowa,  84. 

In  the  case  at  bar  the  commissions  of 
Polk  as  coimtv  treasurer  on  the  various 
31  L.R.A.(N.S.) 


public  funds  received  by  him  prior  to  the 
institution  of  this  suit  were  then  earned 
and  payable  to  him.  These  fees  and  cam- 
missions  so  earned  were  then  in  the  hands 
of  W.  B.  Worthen  Company,  and  the  assign- 
ment thereof,  which  had  been  made  to  it  I7 
Polk,  became  then  effective.  The  mere  fadt 
that  credit  therefor  was  not  then  writtea 
upon  the  note  would  not  defeat  the  right 
of  W.  B.  Worthen  Company  thereto.  The 
commissions  were  in  their  possession;  and 
by  the  assignment,  which  then  was  valid 
and  effective,  these  commissions  were  is 
equity  appropriated  to  payment  on  the  note, 
which  represented  the  indebtedness  that  Polk 
was  then  owing  the  W.  B.  Worthen  Compa- 
ny, and  to  the  payment  of  which  the  coiS' 
missions  were  pledged.  The  rights  which  tbe 
plaintiff  seeks  to  obtain  by  this  equitable 
proceeding  can  be  no  greater  than  tin 
rights  which  the  W.  B.  Worthen  CompaaT 
obtained  to  the  earned  fees  and  eonimis- 
sions  by  virtue  of  said  assignment.  Nor  eaa 
the  plaintiff  by  virtue  of  this  prooeediav. 
in  the  nature  of  an  equitable  ^mishmeDt 
acquire  any  greater  right  to  these  earned 
commissions  than  the  defendant  Polk  could 
have  asserted  or  enforced  in  the  event  the 
indebtedness  to  W.  B.  Worthen  Compaoy 
was  bona  fide,  and  the  assignment  of  tbe 
fees  was  made  in  good  faith  and  for  a  valu- 
able consideration.  By  this  proceeding  W. 
B.  Worthen  Company  was  in  effect  made  1 
garnishee,  and  as  such  it  had  a  right  to  re- 
tain all  funds  and  earned  fees  which  it  eould. 
by  virtue  of  said  assignment,  appropriate  to 
the.  payment  of  the  indebtedness  of  said 
Polk  to  it.  For  such  fees  and  commission:^ 
the  defendant  Polk  could  not  hold  W.  B. 
Worthen  Company  liable,  and  this  garnish- 
ment proceeding  cannot  place  it  in  a  worse 
position  or  under  any  greater  liability  than 
it  would  be  should  the  debtor  Polk  at- 
tempt to  obtain  these  earned  fees  which 
had  thus  been  equitably  appropriated  up- 
on his  indebtedness  to  'W.  B.  Wortlien  Com- 
pany. Rood,  Garnishment,  §§  44,  40;  ^ 
Cyc.  Law  &,  Proc,  p.  1000. 

It  is  urged  that  the  assignment  of  said 
commissions  is  void  because  it  was  made 
for  the  purpose  of  delaying  and  defrauding 
the  plaintiff  in  the  collection  of  his  jud<! 
ment.  This  contention  presents  a  question 
of  fact  as  to  whether  or  not  Polk  was  ac- 
tually indebted  to  W.  B.  Worthen  Com- 
pany, and  made  the  transfer  of  said  commij^ 
sions  to  it  in  good  faith  and  for  a  valuable 
consideration.  The  chanc*ellor  by  his  de- 
cree, in  effect,  made  a  finding  that  the  note 
executed  by  Polk  to  W.  B.  Worthen  Com- 
pany in  October,  1907,  was  for  money  ae- 
tually  loaned  to  him,  and  that  the  indebted- 
ness represented  by  the  note  was  bona  fide: 
and  that  the  assignment  of  the  oommissioDS 
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wftB  made  in  good  faith  and  to  secure  the 
payment  of  said  note,  and  not  iftith  the  in* 
tent  to  delaj  or  defraud  plaintiff  in  the 
collection  of  hia  debt.  We  have  examined 
the  eviilenoe  adduced  upon  the  trial  of 
this  case,  and  we  cannot  say  that  these 
findings  of  the  chancellor  arc  clearly  against 
the  preponderance  of  the  evidence.  We  do 
not  think  that  it  would  serve  any  useful 
purpose  to  set  the  testimony  out  in  detail. 
It  appears  that  the  relations  beween  R.  J. 
Polk  and  W.  B.  Worthen  Company  were 
very  close,  and  that  the  entire  control  and 
management  of  the  treasurer's  office  was 
turned  over  to  the  cashier  of  that  com- 
pany. But  the  manner  in  which  that  office 
was  conducted,  and  the  emoluments  re- 
ceived therefrom,  could  not  in  any  way  af- 
fect the  rights  of  the  parties  to  this  litiga- 
tion. There  was  sufficient  evidence  to  sus- 
tain the  findings  of  the  chancellor  that  the 
indebtedness  due  from  Polk  to  W.  B.  Worth - 
en  Company,  as  represented  by  the  note, 
was  bona  fide,  and  that  the  commissions 
were  assigned  in  good  faith,  and  were  sub- 
ject to  be  appropriated  in  payment  on  said 
note  prior  to  the  institution  of  this  suit. 
Under  such  circumstances  the  findings  of 
the  chancellor  should  not  be  disturbed. 
Whitehead  v.  Henderson,  67  Ark.  200,  56 
S.  W.  1065 ;  Hinkle  v.  Broadwater,  73  Ark. 
489,  84  S.  W.  610;  Bank  of  Pine  Bluflf  v. 
Levi,  90  Ark.  166,  118  S,  W.  260. 
The  decree  is  affirmed. 

Petition  for  rehearing  denied. 


KENTUCKY  COURT  OF  APPEAIiS. 

EUGENE  MARSHALL,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(—  Ky.  — ,  132  S.  W.  139.) 

Homicide  .-—  intoxication  —  deg^ree  of 
crime. 

That  one  is  intoxicated  when  he  com- 
mitA  a  homicide  does  not  lessen  the  degree 
of  bis  crime  if  he  deliberately  planned  the 
killing  and  became  intoxicated  to  nerve 
himself  up  to  the  commission  of  the  deed. 

(December  9,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Shelby  Coun- 
ty convicting  him  of  murder.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  On  the  general  subject  of  drunk- 
enness as  defense  to  homicide,  including  its 
effect  on  the  degree,  see  notes  to  Harris  v. 
United  States,  36  L.R.A.  466 ;  State  v.  Kid- 
well,  33  L.R,A.(N.S.)  1024,  and  SUte  v. 
Rumble,  26  L.R.A.(N.S.)  376. 
31.L.R.A.(N.R.) 


Messrs.  J.  C.  Beckham  A  Son,  E.  B. 
Beard,  and  W.  T.  Beckham  for  appellant. 

Messrs.  James  Breathitt,  Attorney  Gen- 
eral, and  Thomas  B.  McGregor  for  the 

Commonwealth. 

Hobaon,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted  for  the  murder 
of  Lizzie  Harrington,  and  being  found  guil- 
ty, and  his  punishment  fixed  at  death,  he 
appeals.  Practically  the  only  ground  re- 
lied on  for  a  reversal  is  that  the  court 
failed  to  give  an  instruction  on  the  law  of 
voluntary  manslaughter.  The  settlement  of 
the  question  requires  a  statement  of  the 
substance  of  the  testimony.  The  deceased, 
Lizzie  Harrington,  had  lived  in  Louisville 
for  several  years  with  the  witness  Sandy 
Harrington.  She  was  not  married,  but  had 
two  children  by  him.  About  two  months 
before  the  killing  she  left  Harrington  and 
Louisville  and  went  to  Shelbyville,  the  home 
of  appellant,  and  where  she  met  and  lived 
with  appellant  in  a  small  house  in  a  auburb 
of  that  city  until  the  day  before  the  kill- 
ing, when  Sandy  Harrington  arrived  in 
Shelbyville,  and  he  and  Lizzie  were  married 
and  went  to  another  house  in  the  city  and 
spent  the  night.  Appellant  worked  at  Har- 
bison &  Weirs  livery  stable.  Early  Sunday 
morning,  after  Lizzie  had  married  Sandy 
Harrington  on  the  evening  before,  appellant 
went  to  the  stable,  and  in  company  Avith 
several  other  hands  began  and  finished  his 
duty  of  cleaning  horses  and  the  other  work 
around  the  stable.  Several  of  the  boys  who 
were  working  with  him  t<!Sti6ed  that  while 
doing  his  work  he  stated  that  "he  had  a 
little  bad  luck,"  and,  upon  being  asked  what 
it  was,  he  answered  that  "his  girl  had  mar- 
ried on  him  and  that  he  was  going  down, 
and  cut  her  head  off."  One  of  the  witnesses 
told  him  he  had  better  "cut  out  that  foolish- 
ness," and  he  replied  that  "he  was  looking 
for  death,  and  nothing  but  death  would  sat- 
isfy him."  By  this  time  he  had  completed 
his  duties  and  started  away.  One  or  two 
of  the  witnesses  invited  him  to  go  with  them 
to  breakfast,  but  he  declined,  and  someone 
told  him  he  had  better  take  his  coat,  and 
he  replied  "he  didn't  need  a  coat,  as  he  was 
going  to  meet  death."  The  commonwealth 
further  proved  that  appellant  went  early 
that  morning  and  obtained  his  razor  from 
a  friend  who  had  borrowed  it.  Before  leav- 
ing the  stable,  he  gave  a  boy  10  cents  to 
go  to  another  livery  stable,  at  which  Sandy 
Harrington  was  working,  to  see  whether  he 
was  there,  which  the  boy  did  and  reported 
that  he  was.  The  commonwealth  showed 
by  another  witness,  who  was  in  the  house 
opposite  the  house  occupied  by  Sandy  Har- 
rington and  the  deceased,  that  at  about  7  or 
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7:30  o*clock  A.  if.  he  saw  appellant  go  in- 
to the  Harrington  house;  that  he  remained 
there  three  or  four  minutes,  came  running 
out  and  went  away;  that  while  he  was  in 
the  house  someone  screamed;  that  appel- 
lant had  his  sleeves  rolled  up,  hut  nothing 
was  seen  in  his  hands.  When  Harrington 
returned  to  the  house  from  his  work  he 
found  his  wife  dead.  Sandy  Harrington,  a 
policeman,  and  the  physician  testified  that 
deceased's  throat  was  cut  from  ear  to  ear; 
that  the  arteries  and  windpipe  were  sev- 
ered; that  there  was  blood  over  the 
room  and  bed,  and  that  a  part  of  a  razor 
blade  was  found  on  the  bed.  Deceased  was 
found  lying  mostly  in  an  adjoining  room 
with  her  head  in  the  door  between  the 
rooms. 

Appellant  did  not  testify,  but  introduced 
his  father,  mother,  and  other  witnesses  who 
had  known  him  from  childhood.  The  sub- 
stance of  their  testimony  was  to  the  effect 
that  appellant  was  one  of  twins;  that  the 
other  had  died  early  in  life  without  ever 
having  been  possessed  of  any  intelligence; 
that  appellant  had  at  dilTerent  times  shown 
by  his  acts  and  conduct  that  he  was  not 
right  in  his  mind, — that  he  was  weak- 
minded;  that  his  father,  who  was  then 
about  eighty  years  old,  had  been  adjudged 
a  lunatic  and  sent  to  the  aslyum  twice. 
It  was  also  shown  by  the  commonwealth 
witnesses,  who  were  with  appellant  at  the 
stable  that  morning  before  breakfast,  that 
appellant  had  whisky.  One  witness  saw 
him  take  a  drink,  another  one  drink,  and 
another  saw  him  take  four  drinks.  One  or 
two  of  them  said  that  he  appeared  to  be 
drunk.  One  or  two  said  they  did  not  know 
whether  he  was  drunk  or  not,  but  that  he 
appeared  to  be  whining  or  crying.  Tlie  de- 
fendant before  leaving  the  stable  showed 
the  razor  to  one  of  the  men  there,  telling  him 
he  was  going  to  cut  the  woman's  head  off 
with  it.  Declaring  he  was  going  to  meet 
death,  he  went  from  the  stable  to  the  house 
where  she  was,  and  the  signs  there  indicat- 
ed that  he  found  her  in  bed,  and  cut  her 
throat  in  the  bed,  and  she  had  then  strug- 
gled from  the  bed  to  the  point  where  her 
body  was  found  a  few  feet  from  it.  He  stat- 
ed to  persons  he  met  before  his  arrest  that 
he  had  killed  her,  and  he  did  not  testify 
on  the  trial.  The  court  instructed  the  jury 
under  the  facts  proved,  upon  tlie  law  of 
murder  and  insanity,  but  did  not  give  an 
instruction  upon  voluntary  manslaughter, 
and  for  this  reason  appellant  asks  a  re- 
versal. 

The  court  has  in  a  number  of  casos  held 
that  the  evidence  that  the  defendant  was 
drunk  at  the  time  of  the  homicide  is  compe- 
tent to  be  considered  by  the  jury  upon  the 
question  whether  the  killing  was  with  mal- 
31  L.R.A.(N.S.) 


ice  aforethought.     It  is  inBiflted  that  i» 
der  the  rule  laid  down  in  Nichols  v.  Cot 
11  Bush,  575,  Rogers  v.  Com.  941  Ky.  2i 
27  S.  W.  813,  and  Bishop  v.  Com.  109  K; 
558,  00  S.  W.  100,  an  instruction  on  toIie 
tary  manslaughter  should  have  been  giu- 
as  there  was  some  evidence    on  behalf  r 
the  defendant  to  the  effect  that  he  waadrnci. 
although  there  was  other  evidence  to  the  ti- 
fect  that  he  was  excited  rather  than  drait 
Bue  we  do  not  think  this  is  a  case  to  vhi.-:- 
the  rule  referred  to  should  be  applied.   T^ 
sum  of  the  evidence  is  this:      The  defend 
ant  determined  in  his  heart  to  murder  t  * 
woman.     He  then  sent  to  learn  if  her  fav- 
band  was  away  from  home,  so  as  to  he  9trt 
the  coast  was  clear.    He  then  went  and  ^ 
his  razor,  telling  the  purpose  for  whieli  be 
got  it,  and,  to  nerve  himself  for  hia  desper- 
ate deed,  drank  the  whisky  referred  to.  Ur 
fore  going  to  the  house  of  the  defeneeW 
woman  and  cutting  her  throat  in  bed.    The 
man  who  determines  to     commit  a  crise 
and   then,    to   nerve   himself,    fills   himself 
with  whisky,  is  none  the  less  guilty  beesM 
he  made  himself  drunk  in  order  to  eoramit 
the  crime.    There  is  no  evidence  that  the  d^ 
fcndant   was   drunk   or  drinking  whea  be 
formed  his  design  to  kill  the  woman  ud 
set   about   his   preparations    for   the  deed 
On  the  evidence,  we  do  not  see  that  an  is^ 
struction   on   voluntary   manslaughter  bad 
any  place  in  the  case. 

There  was  proof  of  unsoundness  of  raici 
by  him,  and  this  matter  was  properly  ful- 
mitted  to  the  jury  by  the  court.  On  tbe 
whole  record  we  do  not  see  that  any  vah- 
stantial  right  of  the  defendant  was  preja* 
diced  on  the  trial. 

Judgment  affirmed. 


DISTRICT  OF  COIiUM BIA  COURT  OF 

APPEAIiS. 

WILLIAM  £f.  DASHIELD6,  Appt, 

v. 

W.  B,  MOSES  &  SONS. 

(35  App.  D.  G.  583.) 

Negligence  —  unsafe  premises  —  lnTi- 
tee  —  Inspector. 

1.  The  employee  of  one  who  has  insiirel 
a  property  owner  from  loss  through  appara- 
tus on  his  property,  by  a  policy  giving  the 

Note, '^  Duty  and  liahilty  to  inapeetor* 
who  enter  premises  in  performianet 
of  their  duty. 

The  cases  on  this  subject,  while  few,  seem 
to  hold  unanimously,  as  in  Dashiklos  t.  Vf. 
B.  Moses  &  Sons,  that  an  inspector  ou 
premises  in  the  performance  of  his  dntr  i* 
not  a  mere  licensee,  but  is  to  be  treated  u 
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nsurer  the  right  to  inspect  the  premises, 
nrho,  with  the  consent  of  the  assured  and 
under  the  guidance  of  his  employee,  at- 
tempts to  make  the  inspection  by  direction 
if  his  employer,  is  not  a  mere  licensee  on 
the  premises,  but  is  entitled  to  the  rip;htji 
of  an  invitee,  in  determining  the  liability 
of  the  assured  for  injury  to  him  through 
unsafe  condition  of  the  premises. 

Trial  »•  Jury  —  negligence  of  invitee. 

2.  The  jury  must  determine  the  question 
of  the  negligence  of  an  inspector  who,  as  an 
invitee  of  the  owner,  enters  a  building  un- 
der the  guidance  of  an  employee  therein,  and 
is  taken  for  the  first  time,  without  warn- 
ing, into  a  dark  room  containing  a  pit  into 
which  he  falls  to  his  injury. 


(November  1,  1910.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lieonard  J.  Mather  and  Wal- 
ter li.  Clark,  for  appellant: 

One  who,  directly  or  by  implication,  in- 
duces persons  to  enter  on  and  pass  over  his 
premises,  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition,  and  for 
a  breach  of  this  obligation,  he  is  liable  in 
damages  to  a  person  injured  hereby. 

Baltimore  &  P.  R.  Co.  v.  Golway,  6  App. 
D.  C.  143;  Washington  Market  Co.  v.  Cla- 
gett,  19  App.  D.  C.  12;  Stewart  v.  Wash- 


an  invitee,  in  determining  the  liability  of 
the  owner  for  injury  to  him  through  unsafe 
condition  of  the  premises. 

Thus,  a  grain  inspector  in  the  employ  of 
a  state  grain  inspection  department,  while 
on  a  vessel  in  the  discharge  of  his  official 
duty  as  an  inspector  of  vessels  about  to  re- 
ceive cargoes  of  grain,  is  not  there  as  a 
mere  licensee,  and  is  entitled  to  recover 
damages  for  personal  injuries  received  from 
falling  through  an  open  lower  hatchway  by 
reason  of  darkness  and  lack  of  warning  as 
to  the  location  of  the  hatchway.  The  City 
of  Naples,  16  C.  C.  A.  421,  32  U.  S.  App. 
613,  60  Fed.  794.  The  court  here  said: 
"He  was  there  in  the  discharge  of  an  offi- 
cial duty,  in  which  the  vessel  itself  had  an 
interest,  for  it  could  not  receive  its  cargo 
until  it  had  been  inspected.  ...  It  was 
the  master's  duty  to  prepare  the  vessel  for 
inspection,  and  furnish  what  was  necessary 
and  proper  for  that  purpose,  and  to  exer- 
cise reasonable  precaution  for  the  safety 
of  the  libel] ant  while  in  the  discharge  of 
his  official  duties." 

So,  in  Anderson  &  N*.  Distilleries  Co.  v. 
Hair,  103  Ky.  l£jj,  44  S.  W.  658,  although 
a  judgment  for  the  plaintiff  was  reversed 
for  erroneous  instructions,  it  was  held  that 
a  United  States  revenue  officer  on  duty  at 
a  distillery  of  which  he  is  required  to  in- 
spect all  parts  daily  is  there  at  the  im- 
plied invitation  of  the  owner,  and  not  as  a 
mere  licensee,  and  the  owner  is  liable  for 
a  failure  to  keep  in  a  reasonably  safe  con- 
dition a  way  which  such  officer  must  iise 
daily,  whereby  the  latter  falls  through  a 
hole  in  the  floor  at  the  foot  of  a  stairway 
in  a  dimly  lighted  room,  to.  his  injury. 

And  a  civil  engineer  and  inspector  for  a 
metropolitan  water  and  sewerage  board,  in 
the  performance  of  duties  required  of  him 
by  toe  nature  of  his  employment,  under  a 
contract  between  a  contractor  for  certain 
masonry  work  and  the  commonwealth,  is 
not  a  mere  volunteer  or  licensee  on  the 
premises,  and  is  entitled  to  recover  against 
such  contractor  for  injuries  received 
through  the  negligence  of  employees  of  the 
latter  in  handling  a  derrick  which  was 
being  erected.  Pickwick  v.  McCauliff,  193 
31  L.R.A.(N.S.) 


Mass.  70,  78  N.  E.  730,  8  A.  &  E.  Ann. 
Cas.  1041. 

Likewise,  the  owner  of  premises  using 
water  supplied  by  a  municipality  through 
a  meter  owes  to  a  municipal  employee  who 
enters  the  premises  in  pursuance  of  his 
duty,  for  the  purpose  of  reading  or  in- 
specting the  meter,  the  duty  to  exercise  rea- 
sonable care  for  his  safety,  and  is  liable 
for  the  death  of  such  employee  from  inhal- 
ing gas  (Finnegan  v.  Fall  River  Gas  Works 
Co.  159  Mass.  311,  34  N.  E.  523):  or  for 
an  injury  to  him  caused  by  an  explosion  of 
gas  negligently  allowed  to  accumulate 
there  (Washington  Gaslight  Co.  v.  Eckloff, 
4  App.  D.  C.  174). 

Other  cases  involving  persons  whose 
status  and  rights  seem  very  closely  analo- 
gous to  those  of  inspectors  hold  to  the 
same  effect.  Thus,  an  employee  of  a  sur- 
veyor general  of  logs  and  lumber,  sent  at 
the  request  of  defendants,  who  were  engaged 
in  the  logging  business,  to  scale  logs  being 
loaded  by  them  for  shipment  out  of  the 
woods,  "was  upon  defendants*  premises,  not 
as  a  mere  licensee,  but  upon  the  express 
invitation  of  defendants,  and  for  the  pur- 
pose of  transacting  business  with  and  for 
them  to  scale  the  logs  being  shipped  by 
them;  and  they  owed  him  an  affirmative 
duty  of  exercising  reasonable  care  in  the 
conduct  of  the  work  in  connection  with 
which  he  was  so  engaged,  to  avoid  injuring 
him.**  Hyatt  v.  Murray,  101  Minn.  507, 
112  N.  W^  881. 

So,  a  street  railway  company  to  whose 
cars  mail  boxes  are  attached,  under  an  ar- 
rangement with  the  postoffice  department, 
from  which  boxes  mail  carriers  are  re- 
quired to  collect  mail  at  the  car  barn,  is 
bound  to  provide  such  mail  carriers  safe 
access  to  tne  cars  which  they  are  required 
to  visit,  and  is  liable  to  a  carrier  who,  while 
attempting  with  due  care  to  reach  a  car 
in  the  barn,  fell  into  a  pit  in  the  floor  to 
his  injury.  Young  v.  Peoples'  Gas  k  Elec- 
tric Co.  128  Iowa,  290,  103  N.  W.  788. 

And  one  who,  while  personally  supervis- 
ing repairs  on  his  wife's  premises,  directed 
that  a  plank  be  removed  from  the  floor  of 
a  passageway  affording  a  back  entrance  to 
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ington  &  6.  F.  Electric  R.  Co.  22  App.  D. 

C.  496;  Bell  t.  Central  Nat.  Bank,  28  App. 

D.  C.  580;  Glaria  v.  Washington  Southern 
R.  Co.  30  App.  D.  C.  559;  Sweeny  v.  Old 
Colony  &  N.  R.  Co.  10  Allen,  368,  87  Am. 
Dec.  644;  Bennett  v.  Louisville  &,  N.  R.  Co. 
102  U.  S.  677,  26  L.  ed.  235;  Washington 
Gaslight  Co.  v.  EckloflT,  4  App.  D.  C.  174; 
Indermaur  v.  Dames,  L.  R.  1  C.  P.  274,  af- 
firmed in  L.  R.  2  C.  P.  311,  19  Eng.  Rul. 
Cas.  64;  Maenner  t.  Carroll,  46  Md.  193; 
Kay  V.  Pennsylvania  R.  Co.-  65  Pa.  269, 
3  Am.  Rep.  628;  Smith  T.  London  &  St.  K. 
Docks  Co.  L.  R.  3  C.  P.  326;  Carleton  v. 
Francouia  Iron  &  Steel  Co.  99  Mass.  216; 
Webb's  Pollock,  Torts,  p.  627;  Patterson, 
Railway  Acci.  Law,  p.  181 ;« Holmes  v.  North 
Eastern  R.  Co.  L.  R.  4  Exch.  254;  The 
City  of  Naples,  16  C.  C.  A.  421,  32  U.  S. 
App.  613,  69  Fed.  794;  Gordon  v.  Cum- 
mings,  152  Mass.  513,  9  L.R.A.  640,  23 
Am.  St.  Rep.  846,  25  N.  E.  978;  Low  v. 
Grand  Trunk  R.  Co.  72  Me.  313,  39  Am. 
Rep.  331;  Young  y.  People's  Gas  &  Electric 
Co.  128  Iowa,  290,  103  N.  W.  788;  Furey 
V.  New  York  C.  &  H.  R.  R.  Co.  67  N.  J. 
L.  270,  51  Atl.  505;  Anderson  ft  N.  Dis- 
tilleries Co.  V.  Hair,  103  Ky.  196,  4  S. 
W.  658;  1  Thomp.  Neg.  §§  968-970,  972; 
Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey, 
80  Ga.  145,  12  Am.  St.  Rep.  244,  4  S.  E. 
759;  Kann  v.  Meyer,  88  Md.  541,  41  Atl. 
1065;  Withers  v.  Brooklyn  Real  Estate  Ex- 
change, 106  App.  Div.  255,  94  N.  Y.  Supp. 
328;  Toomey  v.  Sanborn,  146  Mass.  28,  14 
N.  E.  921;  Dettmering  v.  English,  64  N. 
J.  L.  16,  48  L.R.A.  106,  44  Atl.  855;  York 
V.  Canada  Atlantic  S.  S.  Co.  22  Can.  S.  C. 
167;  Sesler  v.  Rolfe  Coal  &  Coke  Co.  51  W. 
Va.   318,  41   S.   E.   216;    Newark  Electric 


the  premises,  which  he  knew  was  constant- 
ly used  by  servants  of  the  city  for  the  pur- 
pose of  removing  ashes  and  garbage,  and 
thus  caused  a  dangerous  hole  which  was 
left  unguarded,  is  liable  to  a  servant  of 
the  city  going  there  to  remove  ashes  and 
garbage,  and,  while  in  the  exercise  of  due 
care,  falling  into  such  hole  to  his  injury. 
Toomey  v.  Sanborn,  146  Mass.  28,  14  N. 
E.  921. 

W^here  a  telephone  company  has  installed 
a  telephone  in  an  apartment  house,  and, 
upon  request  from  the  house,  sends  an  em- 
ployee to  repair  the  batteries,  and  the  lat- 
ter, with  the  knowledge  and  consent  of  the 
janitor  and  elevator  operator,  proceeds  with 
this  work  in  the  foot  of  the  elevator  shaft, 
where  the  batteries  are  located,  he  is  an 
invitee  and  entitled  to  protection,  and  the 
owner  of  the  building  is  liable  to  him  for 
injuries  caused  by  the  negligent  operation 
of  the  elevator  by  his  servant.  Rink  v. 
Lowry,  38  Ind.  App.  132,  77  N.  E.  907. 

So,  an  employee  of  a  gas  fitter,  who,  hav- 
ing installed  certain  apparatus  in  a  sugar 
rennery,  thereafter,  pursuant  to  the  con- 
31  L.R.A.(N.S.) 


Light  &  P.  Co.  V.  Garden,  37  T*K  A.  72J. 
23  C.  C.  A.  649,  39  U.  S.  App.  41«^  T8  F«L 
74;  Parker  v.  Barnard,  135  Maao.  116.  4< 
Am.  Rep.  460;  Dunn  ▼.  BallaBtjiK.  €  Ap^ 
Div.  483,  38  N.  Y.  Supp.  1102;  Fo- 
garty  v.  Bogart,  43  App.  Div.  430,  60  N.  T. 
Supp.  81;  Learoyd  v.  Godfrey,  138  Masa. 
315;  Nichols  v.  Washington,  O.  ft  W.  H.  Co. 
83  Va.  99,  5  Am.  St.  Rep.  257,  6  9L  BL  171; 
Lauritsen  v.  American  Bridge  Co.  87  Miaa. 
518,  92  N.  W.  475;  New  Orleans  K.  &  C 
R.  Go.  V.  Hanning,  15  WalL  649,  tl  Li.  ed. 
220;  Wagner  v.  Boston  EleY.  R.  Gql  188 
Mass.  437,  74  N.  E.  919;  Crawford  ▼.  Kan- 
sas City  Stock  Yards  Co.  216  Mol  384,  114 
S.  W.  1057;  Rink  v.  Lowry,  38  Ind.  Apfn 
132,  77  N.  E.  967 ;  Ryan  v.  St.  Louie  Traa- 
sit  Co.  190  Mo.  621,  2  L.RJL(N.S.)  777,  89 
S.  W.  865;  1  Thomp.  Neg.  §  979;  Btk  t. 
St.  Louis  Car  Co.  112  Mo.  App.  476,  87 
S.  W.  79;  Van  Winkle  v.  Americui  Stean 
Boiler  Co.  52  N.  J.  L.  240,  19  AtL  472: 
Geismann  v.  Missouri-Edison  Electric  Co. 
173  Mo.  654,  73  S.  W.  654;  Craoe  Elevator 
Co.  V.  Lippert,  11  C.  C.  A.  621,  24  U.  S. 
App.   176,  63  Fed.  942. 

Invitation  is  inferred  where  there  is  a 
common  interest  or  mutual  advantage*  while 
license  is  inferred  where  the  object  is  Uw 
mere  pleasure  or  benefit  of  the  peracm  wl^ 
it. 

Bennett  v.  Louisville  &  N.  R.  Cb.  102  U. 
S.  577,  26  L.  ed.  235;  3  Elliott,  BaOroeds, 
§  1249;  Pollock,  Torts,  p.  628;  Powers  ). 
Harlow,  53  Mich.  507,  51  Am.  Rep.  154.  19 
N.  W.  257;  Illinois  C.  R.  Co.  t.  Hopkins, 
200  111.  122,  66  N.  E.  657;  Young  t.  Wat 
ers-Pierce  Oil  Co.  185  Mo.  634.  84  S.  W. 
929;  Goodfellow  v.  Boston,  H.  &  EL  R.  Co. 
106  Mass.  461;  Hickey  v.  Rio  Grande  Weft- 


tract  between  his  master  and  the  ownen. 
goes  to  the  premises  to  see  if  the  apparata^ 
works  properly,  is  not  a  mere  licensee,  and 
the  owner  owes  him  the  duty  either  to 
safeguard  holes  in  the  floor  or  to  warn  faira 
of  the  danger  therefrom,  and,  failing  to  do 
either,  is  liable  to  him  for  injuries  sus- 
tained by  falling  through  such  a  hole,  as 
the  result  of  such  neglect  of  duty.  Inder- 
maur V.  Dames,  L.  R.  2  C.  P.  311,  19  Eng. 
Rul.  Cas.  64. 

And  a  company  operating  a  restaurant 
and  owning  and  controlling  the  machinerr 
therein,  owes  to  an  engineer  employed  by 
another  company  furnishing  steam  'to  the 
restaurant  for  operating  the  machinery,  the 
duty  to  exercise  reasonable  care  to  keep 
its  machinery,  appliances,  and  premises  in 
reasonably  safe  condition  and  repair,  and 
is  liable  for  his  death  caused  by  the  fall- 
ing of  a  pulley,  countershaft,  and  hangers 
from  the  ceiling,  as  a  result  of  the  insuffi- 
ciency of  an  engine  and  governor.  North 
American  Restaurant  &  Oyster  Hoitae  t. 
McElligott,  227  111.  317,  81  N.  E.  388. 

A.  C.  W. 
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cm  R.  Co.  20  Utah,  302,  82  Pae.  20;  Pauck- 
ner  t.  Wakem,  231  111.  276, 14  L.R.A.(N.S.) 
1118,  83  N.  E.  202. 

Plaintiff  had  the  right  under  the  contract 
to  enter  upon  defendant's  premises,  witli 
the  assurance  of  protection  from  traps  and 
harmful  pitfalls. 

Finnegan  y.  Fall  Riyer  Gas  Works  Co. 
150  Mass.  311,  34  N.  £.  523;  John  Spry 
Lumber  Co.  v.  Duggan,  182  111.  218,  54  N. 
E.  1002. 

Defendant  is  liable  to  plaintiff  for  fail- 
ure to  exercise  reasonable  care  for  his  safe- 
ty while  on  the  premises. 

C'.lagher  v.  Tlumphrey,  6  L.  T.  N.  S. 
684;  Corrigan  y.  Union  Sugar  Refinery,  98 
Mass.  677;  O'Callaghan  v.  Bode,  84  Cal. 
489,  24  Pae.  2G9;  Sheyer  v.  Lowell,  134  Cal. 
357,  66  Pae.  307;  Warner  y.  Mier  Carriage 
&  Buggy  Co.  26  Ind.  App.  350,  58  N.  E. 
554,  50  N.  E.  873 ;  Barry  y.  New  York  C.  ft 
H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep. 
377;  Pomponio  y.  New  York,  N.  H.  &  H. 
R.  Co.  66  Conn.  528,  32  L.R.A.  530,  50  Am. 
St.  Rep.  124,  34  Atl.  491;  Byrne  y.  New 
York  C.  &  H.  R.  R.  Co.  104  N.  Y.  362,  58 
Am.  Rep.  512,  10  N.  E.  539;  I.  alls  y.  Ad- 
ams Exp.  Co.  44  Minn.  128,  40  N.  W.  325; 
Flynn  y.  Central  R.  Co.  142  N.  Y.  444,  37 
N.  E.  514. 

Messrs.  R.  Golden  Donaldson  and  Ab- 
ner  H.  Ferguson,  for  appellee: 

Plaintiff  was  guilty  of  contributory  negli- 
gence in  deliberately  going  into  a  place 
which  he  would,  with  the  exercise  of  reason- 
able care,  have  known  might  be  dangerous, 
and  into  which  he  had  never  gone  before, 
when  such  a  place  was  in  a  condition  of 
perfect  darkness. 

Ahem  v.  Amoskeag  Mfg.  Co.  75  N.  II.  99, 
21  L.RA.(N.S.)  89,  71  Atl.  213;  Gleason 
V.  Boehm,  58  N.  J.  L.  475,  32  L.R.A.  645, 
34  Atl.  886. 

Plaintiff  was  a  mere  licensee,  to  whom  de- 
fendant owed  no  duty,  and  who  must  take 
the  premises  as  he  found  them. 

Sweeny  v.  Old  Colony  &  N.  R  Co.  10 
Allen,  368,  87  Am.  Dec.  644;  Reardon  y. 
Thompson,  149  Mass.  267,  21  N.  E.  369; 
Mathews  v.  Bensel,  51  N.  J.  L.  30,  16  Atl. 
195;  South  Bend  Iron  Works  v.  Larger, 
11  Ind.  App.  367,  39  N.  £.  209;  Sullivan  v. 
Huidekoper,  27  App.  D.  C.  154,  5  L.R.A. 
(N.S.)  263,  7  A.  &  E.  Ann.  Cas.  196;  Gib- 
son Y.  Sziepienski,  37  111.  App.  601;  Flan- 
nigan  y.  American  Glucose  Co.  33  N.  Y. 
S.  R.  867,  11  N.  Y.  Supp.  688;  Paris  y. 
Hoberg,  134  Ind.  269,  39  Am.  St.  Rep.  261, 
33  N.  E.  1028;  Schmidt  y.  Bauer,  80  Cal. 
565,  5  L.R.A.  580,  22  Pae.  256;  Hart  y. 
Grennell,  122  N,  Y.  371,  26  N.  E.  354. 

Defendant's  engineer  had  no  authority 
to  show  the  plaintiff  through  the  building, 
31  L.R.A.(N.a) 


and  it  was  not  within  the  scope  of  his  em- 
ployment to  do  so. 

Jossaers  v.  Walker,  14  App.  Div.  303,  43 
N.  Y.  Supp.  891;  Hall  v.  Poole,  94  Md.  171, 
50  Atl.  703. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  is  an  action  on  the  case,  brought  in 
the  supreme  court  of  the  District  of  Colum- 
bia by  the  appellant,  William  H.  Dashields, 
to  recover  damages  for  personal  injuries 
received  by  him  through  the  alleged  negli- 
gence of  the  appellee  corporation,  W.  B. 
Moses  &  Sons. 

It  appears  that,  prior  to  the  date  of  the 
alleged  accident,  the  appellee  company  took 
out  a  policy  of  insurance  with  the  Mary- 
land Casualty  Company,  of  Baltimore, 
Maryland,  whereby  the  company,  in  con- 
sideration of  a  stated  premium,  issued  to 
the  appellee  a  sprinkler  leakage  policy  in- 
demnifying the  appellee  company  against 
loss  by  accidental  discharge  or  leakage  of 
water  from  the  automatic  sprinkler  system 
installed  in  the  building  in  which  the  busi- 
ness of  the  appellee  company  is  conducted 
in  the  city  of  Washington.  The  policy  con- 
tained the  following  condition:  "The  com- 
pany or  its  representatives  shall  have  at 
allf  reasonable  times  the  right  of  access  to 
and  inspection  of  the  premises  or  property 
covered  by  or  relating  to  this  insurance, 
and  by  so  inspecting  assumes  no  liability 
beyond  that  expressed  herein.  The  com- 
pany or  any  of  its  inspectors  may  suspend 
this  policy  until  defects  or  dangers  are  re- 
moved to  the  satisfaction  of  the  company." 

The  appellant  was  in  the  employ  of  the 
Maryland  Casualty  Company  as  an  inspect- 
or, and  had  been  sent  to  inspect  the  sprink- 
ler system  in  the  building  of  the  appellee 
corporation.  The  inspector  presented  him- 
self at  appellee's  place  of  business,  and  stat- 
ed to  the  manager  his  desire  to  go  through 
the  building  to  inspect  the  sprinkler  system. 
The  manager  requested  him  to  wait  until 
the  engineer  should  arrive.  After  waiting 
for  sometime,  the  engineer  arrived,  and  the 
manager  instructed  him  to  show  the  appel- 
lant through  the  building. 

From  appellant's  testimony,  it  appears 
that  the  engineer  took  him  in  charge,  and, 
after  showing  him  through  the  sub-base- 
ment, took  him  into  the  basement  proper, 
where  he  asked  the  appellant  if  he  desired 
to  inspect  the  pump,  to  which  appellant  re- 
plied that  he  did.  Whereupon  the  engineer 
requested  appellant  to  follow  him.  He  led 
the  way  into  a  dark  room  which  the  ap- 
pellant afterwards  learned  was  the  boiler 
room.  It  was  in  this  room  that  the  acci- 
dent occurred.  The  further  evidence  of 
appellant  is  to  the  effect  that  he  had  never 
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been  in  appellee's  place  of  business  before, 
and  that  in  the  boiler  room  there  was  a 
-pit  some  3  feet  deep  and  10  feet  across, 
over  which  was  extended  an  oak  plank  10 
inches  wide,  2^  inches  thick,  and  12  feet 
long.  The  engineer,  in  leading  the  way  in- 
to the  boiler  room,  went  across  this  plank 
without  calling  appellant's  attention  to 
the  fact  that  there  was  any  pit  in  the  room, 
or  that  he  was  expected  to  walk  across  the 
pit  upon  a  suspended  plank.  The  appel- 
lant testified  that  the  room  was  perfectly 
^ark;  that  the  first  knowledge  he  had  of 
the  existence  of  the  pit  was  when  he  fell 
into  it,  and  that  he  was  not  given  any 
-warning  by  the  engineer. 

It   appears   from   the   evidence   of   other 
witnesses  introduced  on  behalf  of  appellant, 
^hat  in  the  pavement  on  the  east  side  of 
appellee's  building   was   a  metal   trapdoor 
about  3  feet  square,  that  was  to  the  east 
4>f  this  boiler  pit,  and  a  little  to  the  north 
of  the  entrance  to  the  boiler   room.     The 
plank,  running  east  and  west,  extended  from 
4hi8  entrance  across  the  pit.    The  trapdoor 
was  open  at  the  time  of  the  accident.    One 
witness,   testifying  as  to   the  condition  at 
-the  entrance  to  the  boiler  room,  said:     "It 
was  not  real  light  in  there,  but  I  could  see 
where  I  was  going,  and  I  could  see  the  end 
^f  the  plank,  but  after  taking,  I  would  say, 
after  the  first  step  on  the  plank,  the  cor- 
ner of  the  wall  intervening  between  me  and 
this  opening  in  the  pavement,  the  rest  of 
the  distance  on  this  plank  was  dark,  until 
I  had  gotten  across  the  plank  beyond  this 
smoke  duct,  I  would  call  it,  which  I  had 
to  stoop  and  get  around.    Then'  I  could  see 
on  the  opposite  end  of  the  plank  the  light 
which  came  from  the  windows  on  that  side; 
Imt  I   would  judge  that  about  two  thirds 
'Oi  the  distance  along  this  plank  was  very 
•dark.    I  could  not  see  where  I  was  walking, 
^but  had  to  do  it  by  feeling  my  way."     It 
•Appears  that  the  light  from  the  opening  in 
-the  pavement  was  the  only  means  of  light- 
ing the  east  entrance  to  the  boiler  room, 
through  which  appellant  entered  at  the  time 
he  was  injured.    There  were  small  windows 
in  the  west  side  of  the  boiler  room,  but 
"the   light  through   these   windows  was  cut 
^ff  by  the   smoke   duct,   and   furnished  no 
light  to   one   crossing  the   plank   until   he 
had  proceeded  almost  to  the  west  end. 

This,  in  substance,  was  the  evidence  of 
-^he  plaintifif  showing  the  conditions  at  the 
place  where  the  injury  occurred.  When  the 
appellant,  plaintiff  below,  rested  his  case, 
counsel  for  appellee  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the 
appellee.  This  motion  was  granted,  and 
from  the  judgment  rendered  thereon  the 
•  case  comes  here  on  appeal. 

Two  questions  are  presented  in  the  brief  j 
.31  L.R.A.(N.S.) 


of  counsel  for  the  appelUnt:  '^irat:  Was 
appellant  on  appellee's  premises  by  vay  of 
invitation?  Second:  If  not,  oould  he  be  ac- 
tively led  into  a  hidden  danger,  vithoat 
warning,  and  thereby  be  entrapped  to  hU 
hurt,  without  fault  on  his  part?*  If  ii^ 
first  question  can  be  answered  in  the  af- 
firmative, it  will  be  unnecesaanr  to  eonaid^r 
the   second. 

It  will  be  observed  that,  by  the  terms  of 
the  insurance  policy,  the  insurance  eompoBr 
reserved,  as  a  condition  precedent  to  the  is- 
suance of  the  policy  and  its  liability  there- 
under, the  right,  through  its  agents,  to 
inspect  the  sprinkler  system  at  all  leaaoa- 
able  times.  Appellant  was  the  duly  antb- 
orized  agent  of  the  insurance  oompany,  seat 
to  appellee's  place  of  business  for  this  pur- 
pose. No  objection  was  interposed  hy  ap- 
pellee to  the  inspection  being  made.  An  eu 
ployee  of  the  appellee  company  was  dedi^- 
nated  to  guide  appellant  through  the  bniL 
ing.  This  constituted  an  invitation  to  tU 
appellant  to  make  the  inspection.  Appel- 
lant was  not,  therefore,  in  the  eyes  of  the 
law,  a  mere  licensee. 

In  the  case  of  Bennett  v.  LouiaTille  ft  X. 
R.  Co.  102  U.  S.  677,  20  L.   ed.   235,  Mr. 
Justice   Harlan,    distinguishing    beti 
mere  licensee  and  a  person  on  the 
of  another  by  invitation,  said:     ''llie  faets 
disclosed  by  the  pleadings,  and  by  the  de- 
murrer conceded  to  exist,  seem  to  bring  th» 
case  within  the  rule,  founded  in  justice  and 
necessity  and  illustrated  in  many  adjudged 
cases  in  the  American  courts,  that  the  own- 
er or  occupant  of  land  who,  by  inTitatioa. 
express  or  implied,  induces  or  leads  other« 
to  come  upon  his  premises  for  any  lawfal 
purpose,  is  liable  in  damages  to  such  per- 
sons, they  using  due  care,  for   injuries  oc 
casioned  by  the  unsafe  condition  of  the  land 
or   its   approaches,   if   such    condition   was 
known  to  him,  and  not  to  them,  and  wu 
negligently  suffered  to  exist  without  timt- 
ly  notice  to  the  publie  or  to  those  who  were 
likely   to  act  upon   such   invitation.      Kew 
Orleans,   M.   ft   C.   R.   Co.  ▼.   Hanning,   15 
Wall.  649,  21  L.  ed.  220;  Carleton  ▼.  Fran- 
con  i  a  Iron  ft  Steel  Co.  99  Mass.  216;  Sweeny 
V.  Old  Colony  ft  N.  R.  Co.  10  Allen,  Sds' 
Wharton,  Neg.  §§  349-362;   Gooley,  Torts. 
604-607,    and    authorities   cited    by     those 
authors."     In   the   same  ease   the   learned 
justice  further  said:     "It  is  sometimes  dif- 
ficult   to    determine    whether   the    circum- 
stances make  a  case  of  invitation,  in  the 
technical  sense  of  that  word,  as  used  in  a 
large  number  of  adjudged  eases,  or  only  a 
case  of  mere  license.    'The  prineiple,'  says 
Mr.  Campbell  in  his  treatise  on  Ncgligenee, 
'appears  to  be  that  invitation  is   inferred 
where  there  is  a  common  interest  or  mu- 
tual advantage,  while  a  license  is  inferred 
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^ivhere  the  object  is  the  mere  pleasure  or 

l>enefit  of  the  person  using  it.'" 
I  It  is  difficult  to  understand  on  what 
ground  appellee  can  claim  that  the  inspec- 
tion of  this  plant  was  not  for  its  benefit. 
It  was  not  only  a  condition  of  the  insur- 
ance policy,  which  gave  the  insurance  com- 
pany the  right  to  send  appellant  to  make 
the  inspection,  but  it  was  for  the  benefit  of 
appellee  that  such  inspection  should  be 
made,  so  that  damage  by  leakage  might  by 
such  inspection  be  averted.  That  appellant 
had  a  right  to  be  in  appellee's  building 
^vhen  the  accident  occurred  is  conceded,  and 
that  he  was  there,  not  as  a  mere  licensee, 
but  by  invitation,  the  law  will  imply  from 
the  relations  of  the  parties  and  the  mu- 
tual benefit  to  be  derived  from  the  inspec- 
tion. 

It  is  contended  by  counsel  for  appellee 
that,  under  the  evidence,  appellant  was  guil- 
ty of  such  gross  contributory  negligence  as 
.ivould  forbid  recovery  by  him  in  any  view 
of  the  case.  Contributory  negligence  is 
usually  a  question  of  fact,  for  the  considera- 
tion of  the  jury.  Where  there  is  an  issue 
of  fact  upon  which  reasonable  minds  might 
disagree,  the  court  is  not  justified  in  with- 
drawing the  case  from  the  consideration  of 
the  jury.  We  think  the  evidence  clearly 
presents  a  question' upon  which  reasonable 
minds  might  differ  as  to  whether  or  not  the 
conditions  in  the  boiler  pit  were  such  as 
to  apprise  the  appellant,  in  the  exercise  of 
reasonable  prudence  and  care,  not  only  of 
the  existence  of  the  pit,  but  that  to  cross 
it  he  waa  required  to  walk  upon  a  plank. 
His  testimony  is  to  the  effect  that  this  was 
the  first  time  he  had  ever  been  in  the  build- 
ing; that  the  first  knowledge  he  had,  either 
of  the  existence  of  the  plank  or  of  the  pit, 
was  when  he  fell  into  the  latter;  and  that  it 
was  so  dark  in  the  boiler  ro<nn  he  could  not 
see  where  he  was  going.  He  was  following  the 
gliidance  of  the  engineer,  who  invited  him 
to  come  that  way.  Under  this  state  of 
facts,  the  question  of  negligence  was  clear- 
ly one  for  the  jury,  and  it  was  error  to 
^ve  the  instruction  complained  of. 

The    judgment    is    reversed,    with    costs, 
and  a  new  trial  granted. 
Reversed. 


MICHIGAN  SUPREME  COURT. 

THERESA  V.  TAYLOR,  Plff.  in  Err., 

V. 

HOME  TELEPHONE  COMPANY. 

(—  Mich.  —,  128  N.  W.  728.) 

NeATllgence  —   assninption  of  risk  — 
illness  —  getting  Mct. 

The  caretaker  of  a  house  who  attempts 
31  L.R.A.(N.S.) 


to  close  a  window  to  avoid  injury  to  the 
property  from  a  stream  of  water  negligent- 
ly turned  into  it  by  another,  which  will 
necessarily  result  in  her  getting  wet,  as- 
sumes the  risk  of  injury  from  a  resulting 
illness,  although  she  did  not  anticipate  ill- 
ness to  result  from  her  act* 

(December  7,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Af- 
firmed. 

Statement  by  Ostrander,  J.t 

It  is  alleged  in  the  declaration  that  on 
July  29,  1907,  the  defendant's  employees  in 
making  an  excavation  in  an  alley  in  the 
city  of  Detroit  negligently  removed  a  serv- 
ice cock  from  an  8-inch  city  water  main 
carrying  pressure,  laid  4i  feet  under 
ground,  which  they  had  uncovered.  As  a 
consequence  water  escaped  and  was  forced 
into  the  second-story  open  window  of  a 
building  into,  apartments  occupied  by  a 
women's  athletic  association.  Plaintiff,  who 
was  housekeeper  or  caretaker  of  the  apart- 
ments, attempted  to  close  the  window,  was 
knocked  down  by  the  force  of  the  stream 
of  water,  her  clothing  soaked  with  water, 
and  as  a  consequence  she  was  chilled,  be- 
came sick  and  disordered,  was  afflicted  with 
rheumatism,  etc.,  from  which  she  still  suf- 
fers, and  has  been  obliged  to  lay  out  mon- 
ey in  an  effort  to  cure  herself.  The  plea  is 
the  general  issue,  with  notice  of  special  de- 
fenses, which,  because  of  the  course  piir- 
sued  at  the  trial,  need  not  be  referred  to. 
At  the  trial  plaintiff  gave  testimony  tending 
to  prove  the  said  allegations  concernini^ 
her  conduct  and  its  consequences,  and  gave 
as  the  reason  for  exposing  herself  her  de- 
sire to  prevent  injury  to  the  room  and  its 
contents.  Ill  effects  from  her  wetting  ap- 
peared, she  said,  the  night  succeeding  the 
occurrence.  A  witness,  describing  himself 
as  an  emergency  man  for  tl'.e  city  water 
depHrtment,  testified  that  he  repaired  the 
pipe,  a  i  inch  opening,  from  which  a  plug, 
without  a  thread — evidently  driven  in — had 
been  expelled  or  removed. 

It  does  not  appear  that  other  testimony 

Note. —  See  note  to  Fisher  v.  Chesa- 
peake &  0.  R.  Co.  2  Ij.R.A.(N.8.)  954,  as 
to  contributory  negligence  in  attempting  to 
save  employer's  property. 

As  to  voluntarily  incurring  danger  to 
save  another's  life  as  contributory  negli- 
gence, see  notes  to  Corbin  v.  Philadelphia, 
49  L.R.A.  715,  and  Norris  v.  Atlantic  Coast 
Line  R.  Co.  27  L.R.A.  (N.S.)    1089. 
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was  introduced,  but  the  following  colloquy 
took  place: 

Court:  Have  you  any  other  testimony? 
Mr.  Nutten:  Dr.  Hodge. 
Court:  We  do  not  want  the  doctor  yet. 
Mr.  Weadock  to  Mr.  Nutten :  It  that  all 
the  testimony  in  support  of  your  case,  ex- 
cept the  medical  testimony? 

Mr.  Nutten:  No,  sir;  I  did  not  subpoena 
them.     I   knew   the  witnesses  I  had   hero. 

Court:  The  main  thing  is  this:  Can 
you  make  the  main  case  of  th«  main  wit- 
ness. Mrs.  Taylor,  substantially  any  dif- 
ferent from  what  you  have  now? 

Mr.  Nutten:     Yes;  I  think  so. 

Mr.  Weadock:  How  can  he  contradict 
his  own  witness's  statement? 

Mr.  Nutten:     I  do  not  want  to  do  that. 

Court:  All  you  can  do,  as  I  take  it,  is 
to  give  cumiilative  evidence;  that  is,  more 
of  the  same  kind  of  the  order  already  given, 
the  water  pipe  was  opened  and  that  it 
flooded  these  rooms,  is  that  right? 

l^Ir.  Nutten:  I  want  to  show  what  kind 
of  a  plug  was  in  there  by  the  water  board. 
I  want  to  show  what  the  condition  was.  I 
want  to  show  that  there  weiPe  certain  con- 
ditions existing  there  that  would  warn  this 
defendant  that  that  plug  was  liable  to  come 
out,  if  not  handled  in  proper  condition. 

Court:  That  does  not  change  the  case 
one  iota.  In  our  supreme  court,  in  a  deci- 
sion by  Judge  Campbell,  they  have  held  that 
before.  Where  a  woman  went  to  rescue  a 
pet  liorse  and  take  it  out  of  a  burning  barn 
and  where  they  could  see  their  danger,  and 
this  happened  in  broad  daylight.  Tlie  law 
will  not  recompense  a  known  danger. 
People  walk  into  danger  and  take  tlieir 
chances.  I  can  give  you  a  case  absolutely. 
This  wonmn  walked  into  danger. 

Mr.  Nutten:  This  ease  comes  under  the 
rule  I  will  call  your  attention  to,  found  in 
some  other  Michigan  cases. 

Court:     I  will  take  them  right  now. 

Mr.  Weadock:  It  seems  to  me  under  the 
statement  of  coimsel  the  case  is  out. 

Mr.  Nutten:     No  sir. 

Mr.  Weadock:  If  you  will  state  why,  I 
think  I  will  admit  it. 

Mr.  Nutten:  I  will  attempt  to  show  that 
these  people  in  digging  around  this  service 
oock  knocked  it  out  negligently. 

Mr.   Weadock:     Suppose  they  did? 

Mr.  Nutten:     If  that  is  conceded. 

Mr.  Weadock:  No  sir;  not  conceded, 
only  I  am  saying,  supposing  it  for  the 
sake  of  the  argument 

Court:  I  have  the  case  where  the  woman 
had  more  reason  than  this;  endangering 
her  pet  horse. 

Mr.  Weadock:    If  this  woman  bed  stayed 
where  she  was,  she  would  have  been  ab- 
solutely  safe. 
31  L.R.A.(N.S.) 


'hir,  Nutten:  Here  was  an  emergency 
that  suddenly  came  upon  this  woman.  Sh* 
was  there  in  the  orderly  perforoianoe  of  lier 
duty. 

Mr.  Weadock:  If  that  is  your 
I  move  to  direct  a  verdict  for  the  defend- 
ant, because  the  plaintiffs  own  teatinsony 
shows  she  has  no  case.  Now,  it  ia  aqiiare^ 
before  the  court. 

After  hearing  counsel,  the  court  directed 
a  verdict  for  defendant,  and  judgment  waa 
entered  on  the  verdict.  Proper  ezoeptioiia 
were  taken  to  the  ruling  of  the  court,  mn«i 
the  case  presents  the  question  whether. 
conceding  the  defendant  to  have  been  n^li- 
gent  as  alleged,  plaintiff,  upon  her  testi- 
mony, is  entitled  to  take  the  verdict  of  a 
jury. 

Mr.  Wesley  Ii.  Nniten,  for  plaintiff  in 

error : 

When  one  is  required  to  act  suddenly  aad 
in  the  face  of  imminent  danger  he  ia  not 
required  to  exercise  the  same  degree  of  eare 
as  if  he  had  time  for  deliberation  and  the 
full  exercise  of  his  judgment  and  rcaaonii^ 
faculties. 

Fehnrich  v.  Michigan  C.  R.  Co.  87  Mich. 
612,  49  N.  W.  890;  29  Cyc.  I^w  ft  Proe. 
pp.  520,  621. 

If  a  person  in  doing  that  which  it  Is  hia 
right  to  do  in  the  discharge  of  his  duty  ex- 
ercises ordinary  care  and  prudence,  he  ia 
not  chargeable  with  contributory  negligence 
as  a  matter  of  law,  although  the  result 
showed  that  he  imperiled  his  life  or  person- 
al safety  in  doing  as  he  did- 

29  Cyc.  Law  &  Proc.  p.  523;  Carroll  v. 
MinnesoU  Valley  R.  Co.  14  Minn.  67.  6i1. 
42;  Illinois  C.  R.  Co.  v.  Anderson,  184  III. 
294,  60  N.  E.  331. 

The  fact  that  the  person  injured  was 
aware  of  the  danger  is  not  sufficient  to 
render  him  guilty  of  contributory  negligence 
as  a  matter  of  law,  but  the  question  should 
be  submitted  to  the  jury. 

29  Cyc.  Law  k  Proc.  p.  640;  7  Am.  ft  Eng. 
Enc.  Law,  2d  cd.  p.  392;  Harris  v.  Clinton 
Twp.  64  Mich.  447,  8  Am.  St.  Rep.  842,  31 
N.  W.  425;  Shearm.  ft  Redf.  Neg.  §  31: 
LaDuke  v.  Exeter  Twp.  97  Mich.  450,  37 
Am.  St.  Rep.  357,  56  N.  W.  851. 

The  question  of  plaintiff's  n^ligenee  was 
for  the  jury. 

Detroit  ft  M.  R.  Co.  v.  Van  Steinburg. 
17  Mich.  100;  Teipel  v.  Hilsendegen,  44 
Mich.  462,  7  N.  W.  82;  Brexee  v.  Powers, 
80  Mich.  183,  45  N.  W.  130. 

Mr.  Thomas  A.  B.  Weadock,  for  de- 
fendant in  error: 

Plaintiff  knew  just  what  she  wanted  to 
do,  and  she  voluntarily  exposed  herself  to 
the  water. 

Cook  V.  Johnston,  68  Mich«  437»  66 
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Rep.  703,  25  N.  W.  388;  Doty  v.  Detroit 
Citizess'  Street  R.  Co.  129  Mich.  464,  88  N. 
W.  1050;  Sakol  v.  Rickel,  113  Mich.  476, 
71  N.  W.  433;  Perlick  v.  Detroit  Wooden- 
ware  Co.  119  Mich.  331,  78  N.  W.  127; 
Davev  v.  Hall  &  M.  Co.  122  Mich.  211,  80 
N.   W.   1082. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  act  was  voluntary,  the 
wetting  she  got  was  inevitable.  Did  she,  as 
defendant  contends,  assume  all  the  conse- 
quences of  the  wetting,  whatever  they  might 
be?  The  principle  expressed  in  the  maxim, 
— Volenti  non  fit  injuria, — ^is  subject  to 
qualifications,  which  are  sometimes  stated 
as  qualifications  of  the  rule,  but  are  quite 
as  often  recognized  as  rules  in  determining 
the  proximate  cause  of  an  injury  and  the 
contributory  negligence  of  the  injured  per- 
son. Courts  have  frequently  refused  to  so 
apply  the  principle  as  to  deny  to  one  who 
has  at  actual  risk  of  injury  sought  to  save 
property  or  a  person  from  damage  or  de- 
struction, the  right  to  recover  damages.  A 
valuable  collection  of  authorities  appears  in 
the  note  to  Fisher  v.  Chesapeake  ft  0.  R. 
Co.  2  L.R.A.(N.S.)  954.  See  also  1  Thomp. 
Neg.  §§  185  et  seq.  In  Cook  v.  Johnston, 
58  Mich.  437,  55  Am.  Rep.  703,  25  N.  W. 
3884  the  plaintiff  entered  a  burning  shed 
to  release  a  horse  belonging  to  hor  husband, 
and  was  burned.  Under  the  circumstances, 
and  as  matter  of  law,  the  right  to  recover 
was  denied.  In  Harris  v.  Clinton  Twp.  64 
Mich.  447, 455,  8  Am.  St.  Rep.  842,  31  N.  W. 
425,  428,  it  is  said,  citing  Cook  y.  Johnston 
and  other  cases:  "If  the  danger  is  known, 
and  can  be  easily  avoided,  a  peril  volun- 
tarily and  unnecessarily  assumed  may  con- 
stitute such  contributory  ne<r1igencc  as 
would  preclude  a  recovery.''  It  was  held 
that  the  question  was  properly  submitted 
to  a  jury.  In  La  Duke  v.  Exeter  Twp.  97 
Mich.  450,  37  Am.  St.  Rep.  357,  56  N.  W. 
851,  it  appeared  that  plaintiff  deliberately 
attempted  to  prevent  the  struggles  of  his 
horse,  whose  feet  and  legs  were  fast  in  a 
defective  bridge.  There  was,  of  course, 
some  risk  of  injury  from  the  movements  of 
the  animal.  How  much  risk  depended  up- 
on many  circumstances.  He  was  injured 
by  the  horse,  and  the  contention  that  the 
negligence  of  defendant  was  not  the  proxi- 
mate cause  of  his  injury  was  overruled. 
In  Milbourne  v.  Arnold  Electric  Power  Sta- 
tion Co.  140  Mich.  316,  321,  70  L.R.A.  600, 
103  N.  W.  821,  823,  it  is  said:  "The  fact 
that  one  takes  a  risk  in  the  performance  of 
a  duty  is  a  circumstance  entitled  to  great 
weight  in  determining  whether  his  conduct 
was  negligent."  In  these,  as  in  all  of  the 
cases  which  have  been  examined,  there  was, 
31  L.R.A.(N.S.) 


or  was  supposed  to  be,  a  chance,  more  or 
less  probable,  of  escaping  any  direct  con- 
sequences of  defendant's  negligence.  In  the 
case  at  bar  no  such  chance  existed  or  could 
have  been  supposed  to  exist.  May  the  plain- 
tiff say  that  the  consequences  other  than  a 
mere  wetting  were  not  anticipated  by  her, 
and  therefore  the  peril  of  them  was  not  as- 
sumed, and  at  the  same  time  insist  that 
they  were  the  direct  result  of  defendant's 
negligence,— of  the  single  occurrence, — and 
defendant  must  respond  in  damages?  We 
are  of  opinion  that  she  may  not  do  so,  and 
that  the  maxim  referred  to  must  be  ap- 
plied. 
The  judgment  is  affirmed* 


NORTH  CAROIilNA  SUPRBMB 
COUKT. 

STATE  OF  NORTH  CAROLINA,  Appt, 

V. 

COLONIAL  CLUB,  Respt. 
(—  N.  C.  — ,  69  S.  E.  771.) 

Intoxicating     liquor   —    sale   —   social 
dab  —    mere  transmission  of  order. 

1.  A  bona  fide  social  club  does  not  sell 
or  otherwise  dispose  of,  for  gain,  intoxi- 
catinsr  liquor,  within  the  meaning  of  a 
prohibition  act,  where  it  receives  and  trans- 
mits, together  with  the  money  by  means  of 
its  own  check,  an  order  from  a  member  in 
his  own  name,  to  a  manufacturer  in  an- 
other state,  the  liquor  to  be  shipped  in  its 
care,  and  when  it  arrives  keeps  it  in  bot- 
tles in  its  own  refrigerator,  and  delivers  it 
to  the  buyer  on  coupons  showing  the  kind 
and  amount  to  which  he  is  entitled,  where 
it  receives  no  profit  from  the  transaction, 
although  it  does  not  keep  the  liquor  sepa- 
rate from  that  ordered  by  other  members. 

Trial  —  verdict  —  presuming  facts. 

2.  No  fact  not  specifically  found  can  be 
added  by  the  court  to  a  special  verdict,  nor 
can  its  existence  be  presumed. 

(Clark,  Ch.  J.,  and  Hoke,  J.,  dissent.) 

(December  14,  1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Mecklen* 
burg  County  convicting  it  of  unlawfully 
selling  liquor.     Reversed. 

Note.  —  Applicability  of  liquor  laws  to 
social  club  dispensing  liquors  to  members 
is  treated  in  notes  to  South  Shore  Country 
Club  V.  People,  12  L.R.A.(N.S.)  519;  Ciiz- 
ner  v.  California  Club,  20  L.R,A.(N.S.) 
1095;  and  Manning  v.  Canon  City,  23 
L.R.A.  (N.S.)  192.  And  see  also  the  case 
of  State  ex  rel.  Jackson  r.  Topeka  Club,  29 
L.R.A.(N.S.)    722. 
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Statement  by  Manning,  J.: 

The  indictment  of  defendant  contains 
three  counts,  to  wit:  Firnt  connt;  That 
the  defendant  solicited  orders  for  intoxi- 
cating liquors  within  the  borders  of  Meck- 
lenburg county,  contrary  to  law.  Second 
count:  That  the  defendant  sold  and  re- 
tailed spirituous  and  malt  liquors  to  some 
person  to  the  "jurors  unknown.  Third 
count:  That  the  defendant  kept  on  hand 
for  sale  more  than  21  gallons  of  spirituous 
liquors  in  the  county  of  Mecklenburg,  con- 
trary to  law.  The  defendant  pleaded  not 
guilty.  The  jury  rendered  the  following 
special  verdict: 

"The  Colonial  Club  is  a  corporation  duly 
created  and  organized  under  the  laws  of  the 
state  of  North  Carolina;  the  charter  of  said 
club  being  dated  the  22d  day  of  June,  1904, 
a  copy  of  which  charter  is  hereto  attached, 
and  a  copy  of  the  by-IaAvs  of  the  said  club 
is  hereto  attached.  That  said  club  has  its 
clubrooms  in  a  commodious  building  at  the 
corner  of  North  Try  on  and  East  Fifth 
streets,  in  the  city  of  Charlotte,  North 
Carolina.  There  are  180  members  of  said 
club.  The  initiation  fee  is  $10,  and  the 
quarterly  dues  $6.  Nobody  but  men  can 
join  the  club,  and  they  must  be  over  twen- 
ty one  years  of  age.  That  said  club  has  a 
manager,  who  stays  at  said  clubrooms  most 
all  his  time,  and  also  has  a  president  and 
board  of  directors  and  treasurer.  That  said 
club  keeps  on  hand  a  book,  with  order 
blanks  for  lager  beer,  a  copy  of  which  is 
hereto  attached.  The  order  blank  has  a 
stub,  and  corresponds  with  the  number  on 
the  order.  Said  stub  is  kept  by  the  club, 
and  when  an  order  is  made,  a  memorandum 
is  made  on  the  same  number  as  tiie  order 
blank  is  on  the  stub,  showing  substantially 
the  same  as  on  the  order  blank,  a  copy  of 
which  stub  is  hereto  attached.  Tliese  books, 
with  the  order  blanks,  are  paid  for  by  the 
club;  but  no  officer  of  the  club  actually 
solicits  a  member  to  make  the  order. 
When  the  order  is  made  bv  the  member  of 
the  club,  the  money  for  the  order  is  given 
to  the  manager  of  the  club,  and  the  man- 
ager turns  the  money  over  to  the  treasurer 
of  the  club.  The  treasurer  of  the  club 
has  a  banking  account  in  which  he  banks 
the  money  received  by  him,  and  sends  the 
order  on  tlie  liquor  house,  with  the  check 
of  the  club  for  the  amount  received  from 
the  member,  and  the  liquor  is  sent  to  the 
mem1)er  in  care  of  the  club.  That  the  club 
makes  no  charges  to  the  members  and  gets 
no  profits  out  of  the  transaction.  That,  at 
the  time  the  beer  was  received  by  the  club 
(if  the  order  was  for  beer),  the  manager 
would  give  the  member  a  book,  with  the 
same  number  on  it  as  was  on  the  order 
blank  and  on  the  stub,  and,  if  the  order 
31  L.R.A.(N.S.) 


was  for  twelve  dozen  bottles  of  beer,  the 
book  would  contain  twelve  dozen  separate 
coupons.  A  copy  of  the  kind  of  book  is- 
sued is  hereto  attached.  That  the  managrr 
of  the  club  kept  and  keeps  a  system  of  re- 
frigerators, in  which  all  the  beers  are  mix<>d 
with  beer  of  other  members  of  the  club.  If 
the  club  member  wants  a  bottle  of  beer  for 
himself  and  a  friend,  he  hands  the  book, 
a  copy  of  which  is  hereto  attached,  to  tne 
steward  of  the  club,  who  would  tear  out  as 
many  coupons  as  bottles  of  beer  ordered, 
and  deliver  to  such  member  the  number  of 
such  bottles  of  beer  ordered,  getting  them 
out  of  the  refrigerators  where  it  was  mixed 
with  the  other  beer  of  the  other  memben 
of  the  club.  That  the  liquor  ordered  bj 
this  club  is  only  beer,  and  orders  were  seri 
out  of  the  state  of  North  Carolina*  That 
this  system  of  ordering  and  delivering  la^r 
beer  was  at  times  hereinafter  mentioned], 
and  at  the  time  of  finding  this  indictment. 
carried  on  at  the  club's  rooms  in  the  eitv 
of  Charlotte  by  its  manager  and  treasurer, 
under  the  directions  of  said  club.  That, 
following  these  regulations  of  the  club,  ow 
of  its  members,  a  person,  to  the  ju- 
rors unk]\own,  went  to  the  clubrooms  in  iht 

city  of    Charlotte,    on    the  day  of 

-,  1910,  paid  the  club's  manager  the 


sum  of  $8.50,  and  asked  the  manager  to  fill 
out  one  of  the  order  blanks  for  ten  dozen 
pint  bottles  of  lager  beer,  and  forward 
same  to  a  liquor  house  (a  person  to  the 
jurors  unknown)  in  Richmond,  Virginia, 
to  be  filled,  which  was  done  accordingly,  and 
the  club's  check  was  also  sent  to  the  liquor 
house  for  the  amount  of  the  order,  and  tbe 
said  beer  was  shipped  by  the  liquor  house 
to  the  member  in  Charlotte  in  care  of  the 

club,  arriving  on  the day  of , 

1010,  was  at  once  taken  charge  of  by  the 
manager  and  put  in  the  refrigerators  and 
mingled  with  the  beer  of  other  members, 
and  on  the  same  day  and  for  some  dayi 
thereafter,  Aiid  club  manager  delivered 
bottles  of  lager  beer  to  said  member  out 
of  the  club's  refrigerators,  received  fron 
said  member  beer  coupons  in  acoordanee 
with  the  club's  regulations,  and  so  on  until 
the  member  had  received  ten  dozen  pint 
bottles  of  lager  beer  as  a  beverage, — all  of 
which  was  wilfully  done  in  the  city  of  char- 
lotte in  prohibition  territory;  neither  the 
club  nor  its  manager  having  at  any  time 
any  license  to  sell  lager  beer,  and  that  said 
club  was  not  the  agent  of  said  liquor  house, 
from  whom  the  beer  was  ordered,  any  fur- 
ther than  the  foregoing  facts  may  ss  a  mat- 
ter of  law  make  it  the  agent,  and  that  the 
club  received  no  profit  for  its  connection 
with  the  transaction. 

'*The  jury  for  their  special  verdict  saj: 
We   find   the   foregoing  facts;    and,  if  «■ 
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said  facts  the  court  is  of  the  opinion  that 
the  defendant  is  guilty,  then  we  find  the 
defendant  guilty  as  charged  in  the  hill;  and 
if  the  court  be  of  the  opinion  that  the  de- 
fendant is  not  guilty  upon  such  findings, 
then  we  find  tlie  defendant  not  guilty." 

The  following  is  a  copy  of  the  ticket  giv- 
en to  the  member  upon  receipt  at  the  club 
of  the  beer: 

Bohemian 

C.   C.  No.   16,798. 

Deliver  one  of  the  lot  held  for  me. 

No 

And  the  following  is  the  copy  of  the  or- 
der blank  referred  to  in  the  special  verdict: 

No.   3369. 

To 

Order 

Ordered   by 

No.   3369,  Charlotte,  N.  C, 19 

Mess 

Gentlemen : — ^Please  ship  me  by 

as  follows:   Ship  Care  the  Colonial 

Club. 

Yours  truly. 

Upon  the  special  verdict,  the  eourt  ad- 
judged the  defendant  guilty  and  imposed 
a  fine  of  $500,  and  from  its  judgment  the 
defendant  appealed. 

Mr.  Cameron  Morrison,  for  appellant: 

The  club  was  merely  the  agent  of  the 
member  in  ordering  the  beer,  and  this  con- 
stitutes no  violation  of  law. 

State  V.  Whisenamt,  140  N.  C.  515,  63 
S.  E.  91. 

Messrs.  T.  W.  Btckett,  Attorney  Gen- 
eral, George  L.  Jones,  and  Clarkson  A 
Dnls  for  the  State. 

Manning,  J.,  delivered  the  opinion  of 
the  court: 

Chapter  71,  Pub.  Laws  Ef.  Sess.  1908, 
the  state-wide  prohibition  act,  having  been 
approved  by  a  majority  of  the  voters  of 
the  state  at  the  special  election  held  there- 
for, it  is  now  unlawful  for  any  person  or 
persons,  firm  or  corporation,  to  manufac- 
ture or  in  any  manner  make  or  sell  or 
otherwise  dispose  of,  for  gain,  at  any  place 
within  the  state,  any  spirituous,  vinous, 
fermented,  or  malt  liquors  or  intoxicating 
bitters.  In  the  disposition  of  this  appeal, 
we  are  not  concerned  with  the  manufac- 
ture or  in  any  manner  the  making  of  the 
prohibited  liquors.  The  special  verdict  pre- 
sents the  question  whether  the  facts  found 
constitute  a  sale  by  the  defendant,  or  an 
otherwise  disposition  of  beer  for  gain.  The 
words  "sale"  or  "sell"  have  a  well-known 
legal  signification,  and,  in  the  absence  of 
31  L.R.A.(N.S.) 


anything  to  the  eontsary  appearing  in  the 
statute,  we  must  assume  that  they  were 
here  intended  to  have  that  signification. 
This  is  a  generally  accepted  rule  of  statu- 
tory construction.  Black  Intoxicating 
Liquors,  §§  403,  406;  Patterson  v.  Galliher, 
122  N.  C.  511,  29  S.  E.  773;  Adams  v.  Tur- 
rentine,  30  N.  C.  (8  Ired.  L.)  147;  State  v. 
Gupton,  30  N.  C.  (8  Ired.  L.)  271;  State 
V.  Barco,  150  N.  C.  792,  63  S.  E.  673;  36 
Cyc.  Law  k  Proc.  p.  1114. 

The  word  "sale"  is  thus  defined :  "A  sale 
is  a  transmutation  of  property  from  one 
man  to  another,  in  consideration  of  some 
price  or  recompense  in  value."  2  Bl.  Com. 
446.  "It  is  a  transfer  of  the  absolute  or 
general  property  in  a  thing  for  a  price  in 
money."  Benjamin  Sales,  §  1.  "A  sale  is 
the  passing  of  the  title  and  possession  of 
any  property  for  money  which  the  buyer 
pays  or  promises  to  pay."  Emavek  v. 
State,  38  Tex.  Crim.  Rep.  44,  41  S.  W.  612; 
People  ex  rel.  Stevenson  v.  Law  &  Order 
Club,  203  111.  127,  62  L.R.A.  884,  87  N.  E. 
855;  7  Words  &  Plirases  Judicially  De- 
fined, pp.  6291,  6202.  In  State  v.  MeMinn, 
83  N.  C.  668,  an  indictment  for  retailing 
without  license.  Judge  Dillard,  speaking  for 
this  court,  said:  "A  sale  is  the  transmuta- 
tion of  the  property  in  a  personal  chattel 
from  one  to  another  on  a  quid  pro  quo,  paid 
or  agreed  to  be  paid,  and  such  a  change  oi 
property  in  the  retail  of  spirituous  liquors 
by  the  small  measure  is  usually  effected  by 
the  delivery  of  tlie  article  and  tlie  payment 
of  the  price  simultaneously,  but  it  may  be 
in  other  modes.  ...  To  constitute  a 
sale  under  the  statute  against  retailing, 
there  is  no  necessity  for  a  manual  separa- 
tion and  delivery  of  the  parcel  by  the  retail- 
er to  the  customer,  but  it  will  be  a  delivery 
sufficient  in  law  if  the  keg,  decanter,  or 
other  vessel  be  so  placed  or  prepared  as  that 
the  customer  can  or  may,  with  the  consent 
of  the  owner,  draw  for  himself;  and  so,  like- 
wise, the  price  paid  in  completing  the  sale 
need  not  be  paid  into  the  hands  of  the  pro- 
prietor, but  it  will  be  equivalent  if  it  be 
deposited  for  him  in  a  place  of  his  appoint- 
ment." State  V.  Kirkham,  23  N.  C.  (1  Ired. 
L.)  384;  State  v.  Bell,  47  N.  C.  (2  Jones, 
L.)  337;  State  v.  Simmons,  66  N.  C.  622; 
State  V.  Poteet,  86  N.  C.  612;  State  v.  Tay- 
lor, 89  N.  C.  577;  1  Mechem,  Sales,  $  1. 
This  learned  writer  says  in  §  1 :  '*The  es- 
sential elements  here  involved  are  that  there 
must  be  (1)  a  transfer,  of  (2)  the  general 
or  absolute  title,  to  (3)  a  specific  chattel, 
for  (4)  a  price  in  money  or  a  consideration 
estimated  in  money.  .  Sale  is  pre-eminently 
the  transfer  of  the  title."  Again:  "Sale 
means,  moreover,  the  transfer  of  the  abso- 
lute or  general  title.  There  may  be  other 
transfers  of  limited  interests,  such  as  tha 
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right  of  possession  or  some  special  property 
in  or  lien  upon  the  goods;  but  these,  as  will 
be  seen,  do  not  constitute  a  sale." 

So  that,  to  constitute  a  sale,  it  being  nec- 
essary that  the  facts  found  should  prove  a 
transfer  of  the  absolute  or  general  property 
in  the  chattel,  we  think  they  fail  in  this 
case  to  show  this  essential  element;  and  wc 
think,  also,  there  was  an  entire  failure  to 
show  that  the  transfer  was  for  any  consid- 
eration whatever,  presently  delivered  or 
promised.  If  there  was  lio  general  or  abso- 
lute property  in  the  beer  transferred  to  the 
defendant,  there  was  no  transmutation  of  ti- 
tle. Nor  was  it  the  agency  selected  to  work 
a  change  of  title.  We  must  have  due  regard 
to  the  fact  that  we  are  construing  a  penal 
statute,  and  the  rule  of  strict  construction 
is  applicable  to  such  statutes ;  nor  do  we  feel 
warranted  in  extending  the  meaning  of  a 
word  of  "precise  legal  import,  both  at  law 
and  in  equity,"  to  reach  an  unexpressed  but 
presumed  intention  of  the  legislature.  The 
defendant,  as  the  depository  of  the  beer  or- 
dered by  the  member  of  the  club  unknown 
to  the  jurors,  who  ordered  the  beer,  and  had 
it  delivered  in  his  name  and  for  his  use  to 
the  defendant,  was  acting  solely  as  the  serv- 
ant, agent,  or  bailee  without  hire  for  such 
member.  The  member  made  the  order  in 
his  own  name,  specified  the  quality  and 
quantity,  dfrected  it  to  be  shipped  to  him 
in  care  of  the  defendant;  the  firm  or  person 
to  whom  the  order  was  sent  lived  beyond 
the  state;  the  beer  was  shipped  as  directed, 
addressed  to  the  person  ordering  it  at  Char- 
lotte, and  was  delivered  as  directed  at  de- 
fondant's  clubhouse.  When  or  how  did  the 
title  become  vested  in  the  defendant?  What 
right  of  property  did  it  have  in  it,  and  when 
and  by  what  act?  The  delivery  to  defend- 
ant for  the  person  ordering  and  in  his  name 
could  certainly  vest  in  it  no  right  of  prop- 
erty. Could  any  creditor  of  the  club  have 
seized  it  under  execution,  as  the  property 
of  the  club?  If  so,  when  did  the  ownership 
and  title  of  the  person  who  ordered  it,  paid 
for  it,  and  to  whom  it  was  shipped,  cease, 
and  by  what  process  known  to  the  law  was 
there  transmutation  of  his  title T 

"The  laws  of  this  state  have  thus  far  not 
made  the  purchase  of  whisky  a  criminal  of- 
fense, when  it  is  bought  by  the  purchaser 
himself,  and  for  his  own  use.  ...  To 
bring  one  who  procures  whisky  for  anoth- 
er under  the  statute  [Revisal,  §  3534],  it 
will  be  noted  that  the  sale  by  which  it  was 
procured  must  be  illegal,  and  the  law  does 
not  apply  to  cases  where  the  sale  is  not  il- 
legal, or  where  our  state  legislation  on  the 
subject  cannot  apply  to  and  affect  the  trans- 
action. Such  cases  are  not  within  the  pur- 
view of  the  section  referred  to,  Revisal  1005, 
f  3534 ;  but,  as  to  them,  the  general  doctrine 
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obtains  that,  in  a  sale  of  w&iaky,  where  one 
acts  entirely  as  agent  of  the  buyer,  having 
no  interest  in  the  whisky,  and  taking  no 
part  in  the  sale  as  vendor,  nor  aa  his  agent 
or  employee,  such  person  is  not  indiclablp 
under  the  laws  controlling  the  suhject.  as 
they  now   stand.     State  v.  Smith,   117   X. 
C.  809,  23  S.  E.  449:"    State  v.  Whisenant. 
149  N.  C.  515,  63  S.  £.  91.    The  rationale 
of  this  decision  is  obvious.    My  own  agent 
is  not  a  vendor  to  me  when  he  executes  ray 
order  to  buy  as  I  direct,  and  delivers  the 
property  so  authorized  to  be  bought  to  me; 
he  is  but  my  representative,  and  there  is  no 
sale  by  him  to  me.     Tlie  mere  forwarding 
its  member's  money  by  its  own  check,  to  the 
nonresident  vendor,  was  not  an  illegal  act, 
nor  did  it  vest  the  title  to  the  beer  in  the 
defendant.     In  Lockyear's   Case,  95   K.  C. 
633,  59  Am.  Rep.  287,  the  liquor  furnished 
the  members  of  the  club— a  corporation  dulv 
organized  under  the  laws  of  this  state — was 
purchased  by  and  in  the  name  of  the  cor- 
poration; the  title  to  it  was  in  the  corpora- 
tion, and,  when  the  corporation  transferred 
any  of  it  to  a  member  or  stockholder,  every 
element  essential  to  constitute  a  sale  was 
present.     While,  ordinarily,  to  constitute  a 
sale, — as  in  the  case  of  every  simple  contract 
— a  consideration  is  necessary,  the  facts  de- 
terminative of  the  transaction  as  a  sale  do 
not  depend  upon  the  adequacy  of  the  eon- 
si  deration,  and  the  fact,  as  in  the  Lockyear 
Case,  that  the  liquor  was  furnished  at  cost 
did  not  relieve  the  transaction  from  being  a 
sale.    So,  in  Neis's  Case,  108  N.  C.  787,  12 
L.R.A.  412,  13  S.  E.  225,  a  case  resembling, 
but  upon   the   facts   easily   distinguishable 
from,   the   present  case,  the   defendant,  as 
steward  of  the  club,  held  the  liquors  for  the 
several  members,  not  in  separate  jugs  or 
other  vessels  for  each,  but  commingled  in 
the  same  jugs  and  vessels,  and  reoeiTed  from 
each  member  the  price  of  the  liquor  deliv- 
ered to  him  as  he  wished  at  the  rate  of  10 
cents   per  drink,   and   with  the  money  so 
paid  him  he  replenished  the  stock  with  oth- 
er liquors,  and  sold  of  them  indiscriminate- 
ly to  the  contributing  members  at  the  stated 
price.     It  is  clear,  therefore,  that  the  pur- 
chasing member  did  not  have  the  sole  prop- 
erty in  the  whisky  delivered  to  him,  and 
that    the    sum    paid    was    the    price,    at 
least,  of  the  interest  of  the  others  in  it, 
and  that  the  defendant  was  the  agent  au- 
thorized to  make  the  sale  and  receive  the 
price,    and,   this   being   done   in   territory 
where  a  sale  was  prohibited,  it  was  viola- 
tion of  law.     So  this  court  said:     *^fore 
the  transaction,  the  money  was  solely  his, 
and  the  liquor  belonged  to  several.    By  vir* 
tue  of  the  transaction,  and  in  exchange  for 
the  money,  the  liquor  became  his  sole  and 
separate  property.     This  is  sorely  a 
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It  has  every  element  of  a  lale."  In  State 
▼.  Bell,  47  N.  C.  (2  Jones,  L.)  337,  the 
court,  in  defining  what  constituted  a  sale 
by  the  small  measure,  under  the  statute  pro- 
hibiting the  retailing  of  spirituous  liquors, 
"by  the  small  measure, — that  is  to  say,  in 
quantities  less  than  a  quart, — without  li- 
cense," said:  "In  the  case  State  v.  Kirk- 
ham,  23  N.  C.  (1  Ired.  L.)  384,  the  court 
aaid  if  the  contract  between  the  parties  had 
been  that  the  seller  should  deliver  a  quart 
of  spirits,  Tvhich  particular  quart  should 
thereupon  become  the  property  of  the  pur- 
chaser, although  the  seller,  by  agreement, 
was  to  retain  it  for  the  purchaser,  so  as  to 
be  used  by  the  latter  from  time  to  time  as 
he  might  require,  we  suppose  that  such  a 
contract  (unless,  perhaps,  it  were  found  by 
the  jury  that  there  was  an  intent  thereby 
to  evade  the  statute)  must  have  been  held 
to  b^  a  contract  for  the  sale  of  a  quart.  In 
the  case  now  under  consideration,  the  par- 
ticular quart  became  the  property  of  the 
purchaser  upon  the  price  being  paid;  it 
was  placed  in  a  decanter  separated  from 
the  rest  of  the  spirits,  to  be  used  by  the 
purchaser  at  his  pleasure,  and  he  might  at 
any  time  have  taken  away  the  whole  with- 
out the  consent  of  the  seller,  and  either 
carried  it  home  or  deposited  it  elsewhere.'' 
So,  in  the  present  case,  we  think  it  was  com- 
petent for  the  particular  members  of  the 
club  referred  to  in  the  special  verdict  to 
have  taken  away  the  bottles  of  beer  or- 
dered and  received  by  him,  and  either  car- 
ried them  home  or  deposited  them  else- 
where. It  was  in  separate  bottles  from  that 
ordered  by  others,  and  it  may  have  been  of 
a  different  brand  or  even  of  the  same  brand. 
We  think  the  facts  found  in  the  special 
verdict  expressly  negative  an  intent  to  evade 
the  statute,  unless  the  facts  themselves,  as 
found  therein,  independent  of  any  actual 
intent,  determine  the  guilt  of  the  defendant. 
It  must  be  further  observed,  in  tlie  con- 
sideration of  this  case,  that  we  are  dealing 
with  a  special  verdict,  and  not  a  general 
verdict.  In  the  case  of  a  special  verdict, 
we  have  held  that  "the  court  is  confined 
to  the  facts  found,  and  is  not  at  liberty  tu 
infer  anything  not  directly  found."  State 
V.  McCloud,  161  N.  C.  730,  66  S.  E.  668; 
State  V.  Custer,  65  N.  C.  339;  State  v.  Han- 
ner,  143  N.  C.  632,  24  L.R.A.(N.S.)  1,  57  S. 
E.  154.  In  the  case  of  a  general  verdict  of 
guilty,  many  presumptions  arise  which  do 
not  in  a  special  verdict.  If  intent  is  a  nec- 
essary element  of  the  crime,  and  a  special 
verdict  is  rendered,  which  does  not  find  the 
intent,  this  court  cannot  presume  its  ex- 
istence. In  any  case,  the  trial  judge  may 
decline  to  receive  a  special  verdict,  and 
insist  that  the  jury  return  a  general  ver- 
dict of  guilty,  or  not  guilty;  but  when  a 
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special  verdict  is  found  by  the  jury,  neither 
the  trial  court  nor  the  appellate  court  can 
add  any  fact  not  directly  found,  nor  can  its 
existence  be  presumed.  The  special  ver- 
dict, however,  finds  that  the  beer  shipped 
to  the  unknown  member  in  the  care  of  the 
defendant  was,  after  delivery  at  defendant's 
clubhouse,  "at  once  taken  charge  of  by  the 
manager  and  put  in  the  refrigerators  and 
mingled  with  the  beer  of  other  members,  and 
on  the  same  day  and  for  some  days  there- 
after, said  club  manager  delivered  bottles 
of  lager  beer  to  said  member  out  of  the 
club's  refrigerators,"  until  the  member  had 
exhausted  the  number  of  bottles  ordered  by 
him;  and  the  learned  counsel  for  the  state 
earnestly  contend  that  this  commingling, 
or  voluntary  confusion  by  the  defendant  of 
the  several  bottles  of  beer  ordered  by  any 
two  or  more  of  its  members  transmuted  the 
title  of  all  of  it  to  the  defendant,  and  con- 
stitutes a  subsequent  delivery  of  it  to  any 
such'  member  a  "sale"  by  the  defendant, 
and  therefore  a  violation  of  the  statute:  It 
will  be  noted  that  the  special  verdict  finds 
other  facts  pertinent  to  this  contention, 
to  wit:  That  the  member  wlio  ordered  the 
ten  dozen  pint  bottles  of  a  particular  brand 
of  beer  received  that  number  of  the  brand 
when  and  as  he  desired;  that  beer  coupons 
were  issued  to  him  showing  the  quantity 
and  brand  ordered;  that,  when  the  quantity 
ordered  by  him  and  delivered  to  defendant 
was  exhausted,  he  could  get  no  more;  and 
that  the  beer  coupons  were  used  as  a  check 
to  prevent  the  member  from  overdrinking 
his  beer.  There  was  no  agreement  or  un- 
derstanding that  the  member  was  to  be  paid 
for  any  shortage,  or  that  the  defendant  had 
any  power  of  substitution,  or  any  right  of 
disposal  excepw  as  called  for  by  the  member 
who  delivered  it  to  the  club.  There  was  no 
storage  charge  or  charge  of  any  kind  made 
or  received  by  defendant  for  its  service, 
nor  any  gain  or  profit  of  any  kind  or  na- 
ture to  it  in  the  transaction,  nor,  if  a  sale, 
any  consideration,  however  small,  to  sup- 
port the  transaction  as  a  sale.  It  was 
wholly  a  gratuitous  service.  No  considera- 
tion was  paid  the  defendant,  none  promised 
it;  the  member  drank  the  quantity  and 
quality  of  beer  as  ordered  by  him,  and  no 
more.    The  defendant  received  nothing. 

A  simple  illustration  will  serve  to  pre- 
sent this  contention.  A,  B,  C,  and  D,  each 
owning  a  Berkshire  pig  four  months  old, 
severally  take  them  to  their  common  friend. 
Farmer  Jones,  for  his  care  and  oversight. 
Farmer  Jones,  without  charge,  and  solely 
for  the  accommodation  of  his  friends,  ac- 
cepts the  pigs,  and,  having  but  one  pen,  he 
puts  each  pig  into  that  pen  as  he  is  brought. 
His  friends  know  this  will  be  done.  When 
A  calls  for  his  pig,  suppose  Farmer  Jones 
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should  say  to  him:  "A  sale  has  been  made 
to  me  by  you  of  the  pig."  And  if  he  were 
to  deliver  the  pig  to  A  upon  his  persistent 
denial  of  a  sale,  he  would  say:  "I  now  sell 
him  to  you  again."  We  may  well  imagine 
the  astonishment  of  both  A  and  Farmer 
Jones, — ^the  former  that  a  bailment  solely 
for  his  benefit  had  been  by  act  of  the  law, 
and  contrary  to  the  intention  of  the  parties, 
without  price  received  or  even  promised, 
converted  into  a  sale ;  and,  the  latter.  Farm- 
er Jones,  that  he  had  become  the  owner  of 
property  he  did  not  intend  to  own,  by  the 
mere  accommodating  service  rendered  to  his 
friends;  and,  if  a  statute  prohibited  the 
sale  of  pigs  by  any  person  without  a  li- 
cense therefor,  that  he  had  violated  the 
criminal  laws  of  the  state.  In  our  opinion 
the  transaction  between  the  defendant  club 
and  its  member  was  like  unto  this.  Union 
Stock  Yards  &  Transit  Co.  v.  Western  Land 
&  Cattle  Co.  7  C.  C.  A.  660,  18  U.  S.  App. 
438,  50  Fed.  49.  It  was  a  gratuitous  bail- 
ment, solely  for  benefit  of  the  member  of 
defendant  club, — a  depositum  ( Story,  Bailm. 
§  41) — and  no  title  was  transferred  to  the 
bailee  as  against  the  bailor,  for  it  is  a  gen- 
erally accepted  doctrine,  ''stated  broadly 
and  without  any  qualifications,  that  a  bailee 
may  not,  in  any  case,  dispute  or  deny  the 
title  of  the  bailor."  6  Cyc.  Law  A.  Proc. 
p.  172.  The  same  doctrine  has  been  de- 
clared by  this  court.  Maxwell  v.  Houston, 
67  N.  C.  305. 

The  special  property  or  possessory  inter- 
est of  the  bailee  is  thus  stated  in  5  Cyc. 
Law  &  Proc.  p.  171:  "The  bailee  has,  by 
virtue  of  the  bailment  and  until  its  termina- 
tion, a  special  property  or  possessory  inter- 
est in  the  subject-matter,  which  entitles 
him,  whatever  be  the  class  of  the  bailment, 
to  avail  himself  of  any  legal  means  to  de- 
fend it  against  any  person  who  may  inter- 
fere with  his  accomplisliing  the  purposes 
of  the  bailment."  Hopper  v.  Miller,  70  N. 
C.  402.  The  effect  of  the  commingling  or 
confusion  of  property  is  illustrated  by  the 
decisions  of  the  courts  in  the  Grain  Elevator 
or  Warehouse  Cases,  and  is  considered  in 
the  authorities.  These  cases  establish  the 
doctrine  that,  being  a  bailment  when  the 
grain  is  received,  the  transaction  is  not  con- 
verted into  a  sale  unless  by  special  provi- 
sions of  the  contract.  1  Mechem,  Sales,  §§ 
24-26.  In  Woodward  v.  Semons  (1890) 
125  Ind.  330,  21  Am.  St.  Rep.  225,  25  N.  E. 
444,  the  court  said:  "It  is  the  law  of  this 
jurisdiction,  as  well  as  of  many  others,  that 
where  a  warehouseman  receives  grain  on  de- 
posit for  the  owner,  to  be  commingled  with 
other  grain  in  a  common  receptacle,  from 
whi^h  sales  ate  made,  the  warehouseman 
keeping  constantly  on  hand  grain  of  like 
kind  and  quality  for  the  depositor,  and 
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ready  for  delivery  to  him  on  call,  the  con- 
tract is  one  of  bailment,  and  not  of  sale." 
In  Rice  v.  Nixon,  97  Ind.  97,  49  Am.  RepL 
430,  the  court  said:     "There  are  caaea  is 
which  a  bailee  is.  reaponaible  for  the  losa  of 
goods  where  he  commingles  them  with  hit 
own,    but    this    principle    does    not    apply 
where   a   warehouseman   receives   grain   to 
be  stored  for  the  owner.    Articles  of  such  a 
character  can  be  separated  by  meaauremeBt, 
and  no  injury  results  to  the  owner  from  the 
act  of  the  warehouseman  in  mingling  then 
with  like  articles  of  his  own.    .     .     .  There 
is,  however,  as  shown  by  the  casea  cited, 
some  conflict  of  opinion;  but,  as  aaid  in  a 
late  work,  the  great  weight  of  outhority  is* 
that  the  contract  is  one  of  bailment,  and 
not  of  sale,  the  warehouseman  and  the  de- 
positor becoming  owners  as  tenants  in  eora- 
mon.     Law  of  Prod.  Ex.  §   164,  auth.  n. 
9."     And  the  court  further  said:     'Ol  the 
warehouseman  is  not  bound  to  place  grain 
in  a  separate  place  for  each  depositor,  then 
the  fact  that  he  puts  it  in  a  common  re- 
ceptacle with  grain  of  his  own  and  that  of 
other  depositors  does  not  make  him  a  pur- 
chaser, and,  if  be  is  not  a  purchaaer,  tlteii 
he  is  a  bailee.     In  all  matters  of  contract. 
the  intention  of  the  parties  givea  character 
and  effect  to  the  transaction,  and  in  snch  a 
case  as  this  the  circumstances  declare  that 
the   intention  was  to  make   a   contract  of 
bailment,    and    not    a    contract    of    sale." 
Story,  Bailm.  §  40;  Van  Zile,  BailroenU  k 
Carriers,  §§  3,  5-8;  Coggs  v.  Bernard,  2  Ld. 
Raym.   912,  5   Eng.   Rul.  Cas.  247;    Brcti 
V.  Diehl,  117  Pa.  589,  11  Atl.  803,  2  Am. 
St.  Rep.  706,  and  note  by  the  editor.  Judge 
Freeman;   Nelson  v.  Brown,  44  Iowa,  455: 
Irons  V.  Kentner,  51  Iowa,  88,  33  Am.  Bep. 
119,  50  N.  W.  73.    In  Sturm  v.  Boker,  150 
U.  S.  312,  37  L.  ed.  1093,  14  Sup.  Ct  Rep. 
99,  the  court  said:      "The  agency   to   sell 
and    return    the    proceeds,    or    the    specific 
goods  if  not  sold,  stands  upon  precisely  the 
same  footing,  and  does  not  involve  a  chan^ 
of    title.      An    essential    incident    to    trust 
property  is  that  the  trustee  or  bailee  can 
never  make  use  of  it  for  his  own  benefit,  nor 
can  it  be  subjected  by  his  creditora  to  the 
payment  of  his  debts." 

Applying,  therefore,  these  settled  doc- 
trines of  the  law  to  the  facts  found  in  the 
special  verdict,  we  are  of  the  opinion  that 
his  Honor  should  have  adjudged  the  defend- 
ant not  guilty.  The  special  verdict  ex- 
pressly finds  that  the  defendant  did  not  so- 
licit or  procure  orders  for  beer, — ^the  only 
prohibited  liquor  ordered, — ^nor  waa  it  the 
agent  of  the  vendors  (who  lived  beyond  the 
state),  and  it  is  therefore  not  guilty  un- 
der either  §  2080  or  §  3534.  State  v.  John- 
ston, 139  N.  C.  040,  62  S.  E.  273;  SUte  t. 
Whisenant,   149  N.   C.  515,  63  8.  IL   91; 
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tate    ▼.    Burclifield,  149  N.  C.  537,  63  S. 
:.    89. 
The  Judgment  is  therefore  reversed. 

Clark,  Oh.  J.,  dissenting: 
Wlien  tbe  180  members  of  this  club  made 
ach  his  deposit  for  the  purchase  of  liquor, 
t  went  into  the  general  fund  of  the  clubi 
.nd  the  money  became  the  property  of  the 
lub.  In  just  the  same  way,  when  the  de- 
>ositors  make  general  deposits  in  a  bank, 
;he  money  becomes  the  property  of  the  bank, 
ind  the  depositors  become  merely  creditors 
>f  the  bank  to  the  amount  of  their  deposits, 
For  which  they  may  draw.  So,  when  the  de- 
fendant club  received  the  liquors  purchased 
with  the  money  of  the  depositors,  and  placed 
it,  not  on  special  deposit,  but  mingled  to- 
other, such  liquor  became  the  property  of 
the  club.'  It  18  true  the  lager  beer  was  not 
mingled  with  the  champagne,  and  the  wine 
was  not  mixed  with  the  whisky;  but  all 
the  liquors  of  each  kind  were  mingled  to- 
gether. That  is,  each  was  received  on  gen- 
eral deposit,  not  on  special  deposit.  When 
an  order  for  beer  was  filled,  it  is  agreed 
that  it  was  not  filled  by  delivering  to  a 
member  the  identical  beer  which  he  had  or- 
dered, but  it  was  filled  out  of  the  general 
stock  of  that  particular  brand  or  drink. 

It  is  found  as  a  fact  that,  ''when  an  order 
is  given  by  a  member  of  the  club,  the  money 
for  the  order  is  given  to  the  manager  of  the 
club,  and  the  manager  turns  the  money  over 
to  the  treasurer  of  the  club.    The  treasurer 
of  the  club  has  a  banking  account  in  which 
he  banks  the  money  received  by  him,  and 
sends  the  order  to  the  liquor  house,  with 
the  check  of  the  club  for  the  amount  re- 
ceived from  the  member."     It  is  true  it  is 
further  found  that  "the  liquor  is  sent  to  the 
member  in  care  of  the  club."    But  the  true 
nature  of  the  transaction  is  found  by  the 
next  paragraph :    "At  the  time  the  beer  was 
received  by  the  club   (if  the  order  was  for 
beer),  the  manager  would  give  the  member 
a  book  with  the  same  number  on  it  as  was 
on  the  order  blank  and  on  the  stub,  and, 
if  the  order  was  for  twelve  dozen  bottles, 
the  book  would  contain  twelve  dozen  sep- 
arate coupons.     The  manager  of  the  club 
kept  and  keeps  a  system  of  refrigerators  in 
which  all  the  beers  are  mixed  with  the  beer 
of  other  members  of  the  club.     If  the  club 
member  wants  a  bottle  of  beer  for  himself 
and  a  friend,  he  hands  the  book  to  the  stew- 
ard of  the  club,   who  would   tear  out   ns 
many  coupons  as  bottles  of  beer  ordered. 
and  deliver  to  such  member  the  number  of 
such  bottles  of  beer  ordered,  getting  them 
out  of  the  refrigerators,  where  it  was  mixed 
^ith  the  other  beer  of  tbe  other  members  of 
the  club." 

Looking  through  all  disguises,  as  the  law 
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must  do  in  all  cases,  the  true  nature  of 
this  transaction  is  simply  this:  "The  mem- 
bers of  this  club  pay  in  (besides  the  $10 
initiation  fee  and  $24  yearly,  dues)  what- 
ever sum  each  thinks  proper  to  furnish 
funds  with  which  to  buy  beer.  Such  fund 
becomes  the  property  of  the  club,  just  as 
in  case  of  general  deposits  in  the  bank. 
The  club  then  sends  its  check  for  the 
amount  of  beer  each  member  orders.  It  is 
true  the  beer  is  sent  in  the  name  of  each 
member,  but  to  the  care  of  the  club.  It  is 
received  by  the  club,  and  not  segregated  and 
placed  on  special  deposit  for  each  member, 
but  it  is  all  mingled  together.  The  beer 
thereupon  becomes  the  property  of  the  club, 
just  as  general  deposits  in  the  bank. 
Thereupon  each  member  can  check  on  the 
club  from  time  to  time,  and  receive,  not 
his  own  particular  beer,  but  the  quantity 
of  beer  he  desires,  for  which  he  pays  with 
his  coupons,  just  exactly  as  a  depositor 
checks  money  out  of  a  bank.  The  bank  owes 
the  depositor  so  much  money,  and  when  it 
pays  his  check,  it  does  so  with  its  own 
money.  So,  here,  each  member  of  the  club 
has  a  general  deposit  entitling  him  to  so 
many  dollars  worth  of  beer.  He  has  paid 
for  it  beforehand  with  the  money  he  has 
deposited,  and  when  he  orders  beer  he  cashes 
in  his  "coupons"  exactly  as  a  gambler  cashes 
in  his  "chips."  It  cannot  be  said  that  he 
does  not  pay  the  club  for  the  bill  because 
he  pays  for  it  with  a  coupon.  The  coupons 
represent  the  cash  he  has  on  deposit,  and 
when  he  pays  for  the  beer  with  a  coupon, 
the  coupon  delivered  up  for  that  amount  di- 
minishes the  cash  credit  which  he  has.  The 
beer  which  he  receives  belongs  to  the  club. 
It  is  true  that  a  certain  quantity  of  beer 
was  shipped  in  his  name;  but  it  was  shipped 
in  the  care  of  the  club,  received  by  it,  and 
mixed  with  its  other  goods,  and  became  the 
club's  property,  subject  to  draft.  The  use 
of  the  member's  name  as  consignee  was 
merely  colorable,  not  changing  the  nature 
of  the  transaction,  and  at  most  it  was  like 
a  check  payable  to  a  depositor  which  he 
indorses  and  deposits  in  a  bank.  Tlie  bank 
places  the  proceeds  to  the  credit  of  the  de- 
positor, but  it  becomes  the  property  of  the 
bank,  which  simply  owes  the  depositor  a 
debt  payable  in  money,  as  here  the  club 
owes  the  member  so  many  dollars'  worth  of 
beer,  evidenced  by  coupons  with  which  he 
can  buy  so  much  beer  from  time  to  time, 
or,  if  he  chooses,  get  the  difference  in  money. 
This  is  not  the  case  of  four  farmers  de- 
positing four  pigs.  That  is  a  special  de- 
posit or  bailment,  and  each  man  gets  back 
his  identical  pig.  Here,  the  member  gets 
so  many  dollars'  worth  of  coupons  which  he 
pays  for  beer  from  time  to  time,  as  he  calls 
for  it.     He  does  not  get  his  identical  beer. 
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He  has  none  there.  He  gets  the  beer  of  the 
club.  If  the  beer  is  stolen,  it  must  be 
charged  in  a  bill  of  indictment  as  the  prop- 
erty of  the  club,  just  as,  when  money  is 
stolen  from  a  bank,  it  must  be  charged  as 
the  property  of  the  bank,  and  not  of  the 
depositors.  If  an  execution  were  issued 
against  the  club,  it  could  be  levied  upon  the 
beer  as  its  property.  It  would  make  no  dif- 
ference that  there  were  outstanding  coupons 
of  the  club  which  it  had  promised  to  re- 
ceive when  tendered  in  payment  for  beer. 

Looking  at  the  transaction  as  it  really  is, 
this  is  simply  a  co-operative  biirroom.'  In- 
stead of  the  barkeeper  getting  his  pay  out 
of  the  profits  of  his  sales,  lie  is  paid  a  sal- 
ary by  the  club.  Instead  of  the  members 
going  up  to  the  bar  and  laying  down  their 
cash  and  receiving  liquor  in  exchange,  they 
simply  raise  the  sum  necessary  to  keep  up 
a  stock  of  liquors;  each  man  pnying  in 
advance  what  amount  he  thinks  proper,  and 
the  liquor  being  shipped  in  liia  naine,  but 
received  by  the  club  and  mingled  with  the 
common  stock.  Instead  of  ca6h  customer 
paying  cash  at  the  time,  he  has  simply  paid 
in  advance,  receiving  therefor  coupons 
which  "he  cashes  in"  for  liquor.  It  is  not 
necessary  that  to  make  a  sale  there  shall  be 
any  profit.  Many  sales  are  made  at  a  loss. 
The  sale  is  made  when  the  club  delivers  the 
quantity  of  liquor  ordered,  and  receives  in 
exchange  its  coupon,  which  represents  that 
amount  of  the  indebtedness  it  owes  to  the 
member  by  reason  of  his  cash  deposit.  The 
coupons  represent  an  indebtedness  of  the 
club,  and  therefore  are  of  value.  This  strong- 
ly resembles  the  laundry  "system,"  in  which 
one  buys  a  book  of  coupons  and  pays  for 
his  washing  (instead  of  his  drinks)  by  tear- 
ing coupons  out  of  the  book. 

There  is  every  element  of  a  sale.  Tlie  de- 
fendant is  therefore  guilty  on  the  second 
count  for  retailing  spirituous  liquors.  It  is 
also  guilty  on  the  third  count,  for  it  has 
'Hcept  on  hand  for  sale  more  than  2^  gal- 
lons of  spirituous  liquors,  contrary  to  law.*' 
It  is  even  guilty  on  the  first  count,  for  its 
whole  system,  with  its  sumptuous  quarters 
and  its  refrigerating  system  of  keeping  li- 
quors on  ice,  is  a  standing  bid  or  solicitation 
to  those  who  have  the  requisite  means  and 
gentility  to  apply  for  liquors  which  cannot 
otherwise  be  obtained  elsewhere,  always  cool 
and  enticing,  without  risk.  That  the  li- 
quor belongs  to  the  club  is  further  shown  by 
the  fact  that  the  icing,  the  refrigerating, 
the  service,  and  the  manager  are  all  paid  for 
out  of  the  general  funds  of  the  club,  that 
stores,  ices,  and  dispenses  the  liquor. 

The  membership  of  this  club  is  doubtless 
exclusive.  They  are  gentlemen  of  means 
and  position.  They  wish  to  obtain  "a  cold 
bottle  and  a  hot  bird/'  without  the  vulgari- 
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ty  of  violating  the  law  through  the 
of  a  blind  tiger.  Besidea,  blind  taf^a  vz 
not  furnished  with  refrigerators.  It  w«^. 
give  too  much  publicity.  Among  tlie  mes 
bers  of  this  club  are  many  gentlemen,  dod*. 
less,  who  are  personal  friends  of  eseh  e 
every  member  of  this  court.  It  seem  t 
hardship  to  interfere  with  tbeir  pleaias: 
arrangement  to  obtain  cool  drinks  on  u 
There  are  many  other  features  of  the  ch 
than  this,  and  to  them  no  objections  l> 
raised;  but  their  "co-operative  barroom  iz 
nex"  is  illegal.  These  gentlemen,  boverrf 
are  not  on  trial.  What  is  on  trial  is  t.- 
"system,"  which  some  ingenious  and  br:!^ 
liant  member  of  the  bar  (legal)  has  de^i^ 
to  "get  by  the  judge."  Somewhat  simiLi* 
"systems"  were  held  invalid  in  State  t 
Xeis,  108  N.  C.  787,  12  L.R.A.  412,  13  « 
E.  225,  and  State  v.  Lockyear,  95  X.  i 
G33,  50  Am.  Rep.  287.  llie  author  of  t^n 
system  has  endeavored  to  avoid  the  featan^ 
which  were  pointed  cut  as  most  flagru.: 
in  those  cases.  But  no  device,  however.  '•'- 
genious,  can  conceal  the  true  nature  of  tbr 
transaction,  which  makes  the  manager  d 
a  social  club  a  barkeeper  on  wages,  and  ex 
changes  drinks  or  bottles  against  eoiipx> 
which  have  been  issued  to  members  as  try 
dence  of  a  cash  deposit. 

Much  has  been  said  against  prohibit-«i 
as  an  unwarranted  interference  with  ty 
personal  liberty  of  the  eitizeu.  And  ms:\ 
has  been  said  in  favor  of  the  dnty  of  t:» 
state  to  repress  the  sale  of  liquor  as  i 
fruitful  cause  of  drunkenness  and  eriae. 
If  so,  it  is  none  the  less  dang^erous  that  tbe 
appetite  for  liquor  is  acquired  or  maintaic'': 
in  sumptuous  clubhouses  and  amoBg  '^ 
spectable  and  wealthy  men  who  obtain  the ' 
liquor  duly  cooled  and  handsomely  serv^i 
Indeed,  many  young  men  will  acquire  tbr 
habit  there  who  would  not  enter  the  pa-' 
lieus  of  a  corner  groggery.  Whatever  tb^ 
arguments  for  or  against  prohibition,  tbf 
court  has  no  concern  with  them.  The  pro- 
hibition law  was  passed  by  the  legislitcre. 
representing  the  people.  Having  sou^ 
doubt,  possibly,  as  to  their  having  truly  ex- 
pressed the  will  of  their  constituents,  tber 
sent  the  matter  to  the  ballot  box  by  a  rti 
erendum,  which  can  always  be  done  in  m' 
of  doubt,  if  the  matter  is  of  suflSeieat  im- 
portance. On  such  referendum  the  peopV 
of  this  state  settled  the  matter  bj  a  vote  of 
40,000  majority.  The  public  policy  tbci 
declared  should  be  enforced  against  til 
alike,  without  discrimination  or  exemption. 
If  the  "system''  here  invoked  is  vaUd.  tsy 
number  of  men  can  chip  in  and  boy  a  stock 
of  liquors,  issue  coupons  receivable  as  casb 
in  payment  of  drinks,  and  appoint  one  of 
their  number  "dealer,"  and  settle  up  everr 
now  and  then  by  comparing  cash  paid  is 
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ind  liquor  consumed  by  each.  The  case  is 
itronger  against  this  defendant,  for  it  is 
ncorporated, — a  distinct  entity. 

The  French  have  a  maxiro.  Noblesse 
iblige,  which  means  that  those  in  comfort- 
ible  circumstances  and  possessed  of  means 
thould  eet  the  example  of  obedience  to  the 
laws. 

I>eyice8  to  evade  the  law  have  been  nu- 
nerouB,  and  many  of  them  ingenious.    There 
vras  a  case  at  this  term  from  New  Bern, 
where  the  defendant  bought  some  small  ar- 
ticle at  a  store,  and  as  he  went  out  an  un- 
seen  hand  from  behind  a  curtain  handed 
him   a   drink.     The  jury  and  judge  below 
properly  held  that  this  ''scheme"  would  not 
avail.     The  counsel  for  this  eminently  re- 
spectable club,  whose  members  merely  seek 
to  get  their  iced  drinks  without  being  termed 
lawbreakers,   style    this   plan   a   "system." 
With  the  advent  of  prohibition,  numerous 
"systema"    for   the   benefit  of  social  clubs 
have  been  from  time  to  time  presented  to 
the  courts   in  diflferent  states.     In  one  of 
the  most  recent  of  these  (Manning  v.  Canon 
City,   45    Colo.   671,   23   L.R.A.(N.S.)    102, 
101  Pac.  978),  it  was  held  "the  distribution 
of  liquors  kept  by  an  unincorporated  club, 
to  members  who  pay  therefor  sums  which 
are  used  to  replenish  the  supply  of  liquor, 
or  to  defray  the  expenses  of  the  club,  is  a 
sale   within  the  meaning  of  a  prohibition 
law."     In  that  case  the  court,  holding  in- 
valid a  "system"  very  similar  to  that  used 
here,  called  attention  to  the  fact  that  when 
prohibition  was  new,  the   decisions  of  the 
courts,  rendered  by  judges  brought  up  under 
the  old  system,  went  very  far  towards  ex- 
empting clubs  of  social  respectability,  the 
•courts   being  often   astute   to   find  reasons 
therefor;    but  that  now  there  has  been   a 
steady  trend  of  the  courts  in  the  other  di- 
rection, and  the  disposition  is  to  enforce  the 
law     without     discrimination     or     excuse. 
Hence,  many  of  the  older  cases  are  not  au- 
thority.    The  cases  cited  by  the  court,  and 
the  annotations  to  that  case,  sustain  this 
observation.    To  the  same  purport  is  State 
V.  Kapicsky,  105  Me.  127,  23  L.R.A.(N.8.) 
737,  73  Atl.  830.     In  State  ex  rel.  Young 
-V.  Minnesota  Club,  106  Minn.  515,  20  L.R.A. 
(N.S.)    1102,  110  N.  W.  404,  the  supreme 
court  of  Minnesota  held  "the  distribution 
of  intoxicating   liquors   in    less   quantities 
■than  5  gallons  by  such  a  club  to  its  mem- 
bers, iojr  a  consideration,   though   without 
profit,  constitutes  a  'sale'     .     .     •    and  is 
prohibited."     In   this   state   we   need   only 
refer  to  State  v.  Neis,  108  N.  C.  787   12 
fL.R.A.  412,  13  8.  E.  225,  and  State  v.  I^ck- 
year,  95  N.  C.  633,  59  Am.  Rep.  287,  for  in- 
stances holding  invalid  other  "systems"  of- 
fered by  social  clubs. 

A  law  ought  to  be  construed  in  Its  spirit. 
31  L.R.A.(N.S.) 


No  one  can  doubt  that  if,  when  the  prohibi- 
tion law  was  framed,  it  had  been  proposed 
to  exempt  social  clubs  who  would  hire 
their  barkeeper  on  wages,  and  pay  cash  in 
advance  for  their  liquor,  to  be  retailed  to 
their  members  and  friends,  as  is  the  case 
here,  the  proposition  would  have  been  voted 
down. 

It  must  be  remembered  that  the  last  gen- 
eral assembly  (Pub.  Laws  1001,  chap.  9,  § 
74)  provided:  "No  social  club  for  the  dis- 
pensing of  liquors  shall  hereafter  be  per- 
mitted or  chartered."  Tlie  presentment  by 
the  grand  jury  charged  that  the  defendant 
had  a  United  States  liquor  license,  but  that 
feature  is  not  referred  to  in  the  "facts 
agreed."  The  expression  in  the  Declara- 
tion of  Independence,  "equal  rights  to  all 
and  special  privileges  to  none,"  is  not  a 
figure  of  rhetoric,  but  the  truest  expression 
of  the  American  sentiment.  If  the  law  ex- 
empts liquor  selling  by  social  clubs,  how- 
ever respectable,  by  devices  however  in- 
genious, it  should  permit  it  as  to  all  others 
and  without  device.  If  a  hole  has  been  dug 
under  the  fence,  the  hole  should  be  stopped, 
or  the  fence  torn  down. 

Hoke,  J.,  dissenting: 

On  the  facts  established  by  the  special 
verdict  in  this  case,  I  am  of  the  opinion 
that  the  title  to  this  l)eer  was  in  the  defend- 
ant, the  Colonial  Club,  and  that  the  trans- 
action by  which  a  portion  of  it  was  from 
time  to  time  passed  over  to  the  members 
constituted  a  sale,  and  in  violation  of  our 
statute  law  on  the  subject.  If  the  matter 
could  be  properly  regarded  as  a  separated 
series  of  transactions,  considering  each  ono 
just  at  the  point  when  it  would  favor  de- 
fendant's position,  some  support  might  be 
found  for  the  ruling  by  which  defendant  is 
to  be  exonerated;  but,  to  my  mind,  the  ar- 
rangement should  be  considered  and  dealt 
with  as  a  whole,  and  in  that  view,  as  I 
interpret  the  verdict,  it  appears  that  the 
member  desiring  beer  gave  a  statement  of 
the  kind  and  quantity  to  defendant's  treas- 
urer and  manager,  and  paid  him  the 
amount  of  money  required.  This  money 
was  covered  into  the  club  treasury  and  be- 
came, in  form  at  least,  a  part  of  its  general 
funds.  The  treasurer  then  gave  an  order 
for  beer  to  a  nonresident  dealer,  sending 
the  club's  check  for  the  price,  and  the  beer 
was  shipped  to  the  defendant,  and  on  ar- 
rival it  was  taken  charge  of  by  the  treas- 
urer, and  became  a  part  of  a  general  and 
larger  quantity  of  beer  in  the  care  and  con- 
trol of  the  club,  to  be  kept  and  cooled  and 
handed  over  on  demand  of  the  members  by 
the  small.  The  order  went  from  the  club 
to  the  dealer;  the  money  was  taken  from 
the  general  treasury  and  paid  for  by  check 
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of  the  club's  manager.  The  beer  was  ship- 
ped from  the  dealer  to  the  club,  and  be- 
came an  unidentified  part  of  a  larger  quan- 
tity of  beer  or  other  liquor  procured  ou  the 
same  general  plan.  Such  an  arrangement 
clearly  put  the  title  to  the  beer  in  the  club, 
and  this  result  is  not  prevented  by  the  fact, 
that  the  name  of  the  individual  member  was 
placed  on  the  crate  when  it  was  shipped. 
It  was  sent  to  the  club  to  be  taken  charge 
of  by  its  treasurer,  and  to  become,  as 
stated,  a  part  of  a  general  larger  quantity 
of  beer  kept  on  hand  for  its  members,  and 
was  so  intended  by  all  of  the  parties  from 
the  beginning.  The  title  therefore  passed 
from  the  dealer  to  the  club,  and  when  it  was 
passed  over  to  the  individual  member  by 
the  small,  on  receipt  of  a  coupon  prepared 
for  the  purpose  and  representing  value,  this 
was  a  sale  violative  of  law,  and  should  be 
so  considered  and  dealt  with. 

The  Grain  Elevator  Cases  referred  to, 
and,  to  some  extent,  relied  upon,  in  the  opin- 
ion of  the  court,  bear  very  little  resemblance 
to  the  facts  presented  here,  and  even  they 
are  regarded  by  authors  of  approved  ex- 
cellence. Mr.  Benjamin  and  others,  as 
rather  an  exception  to  the  general  law  ap- 
plicable to  sales. 

The  contrivance  or  "system"  resorted  to 
in  this  instance  can  hardly  be  classed  as  in- 
genious,— it  is  too  bald.  It  does  not  re- 
quire a  costly  dwelling  place  or  an  attract- 
ive environment  to  constitute  a  club,  and, 
if  this  transaction  can  be  upheld  as  lawful, 
there  is  good  reason  to  apprehend  that  the 
legislation  we  have  enacted  in  the  effort  to 
minimize  the  evils  of  the  liquor  traffic  will 
have  been  in  vain. 
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R.  D.  HUME,  Appt., 
v. 

ROGUE     RIVER    PACKING    COMPANY 

et  al.,  Respts. 

(61  Or.  237,  02  Pac.  1066.) 

Tide  land  —  ^ant  —  submergence  — 
effect. 

1.  A  grantee  of  tide  land  by  the  state 
loses  his  title  whenever,  by  gradual  shift- 
ing of  the  water,  the  land  is  completely 
submerged  thereby. 

Fishery  —  tide  water. 

2.  Where  the  owner  of  land  bordering  on 
waters  which  are  navigable  in  fact  has  no 
title  to  the  soil  under  them,  the  right  of 
fishery  as  well  as  that  of  navigation  is  in 
the  public,  and  not  in  him. 

State  grant  —  tide  land  —  fishery. 

3.  The  state  does  not,  by  reserving  by 
statute  the  right  to  regulate  the  building 
31  L.R.A.(N.S.) 


of  wharves  or  the  taking  of  shellfisli  v 
granting   lands   covered   by   tide   wat*T  • 
an  individual,  convey  to  him  the  exebit.- 
right  to  take  floating  fish   over  sncfa  k=- 
al though    his    deed    contains    a    varr&r 
clause. 

Custom  —  fishery. 

4.  A  shore  owner  cannot  acquire  a  r 
eral  fishery  in  tide  water  as  against  t  - 
public,  by  a  custom  among  fishermca  t  i 
the  shore  owner  who  shall  clear  out  a  '« 
ing  place  in  front  of  his  property  ^i. 
have  the  exclusive  right  of  nshing  there 

Adverse  possession  —  fishery. 

6.  The  exercise  of  a  fishing  right  ^ 
means  of  nets  not  affixed  to  the  mU  r 
front  of  his  property,  by  the  owner  of  hvi 
border ins^  on  tide  water,  is  not  adverse  ^ 
the  public  and  the  state,  since  he  is  KereV 
exercising  a  right  to  which  he  la  estitie: 
as  one  of  the  public,  and  it  is  immaterii' 
that   he   warns   intending   fiahermea  av^T 

Prescription  —  fishery  — >  tide    water. 

6.  Where  the  state  has  never  antbcriafi 
the  grant  of  an  exclusive  right  of  ^ber 
in  tide  waters,  no  prescriptive  right  thm- 
to  can  be  acquired,  since  the  presoiup^N 
of  grant  which  is  the  basis  thereof  eu^ 
exist. 

Fishery  —  grant  —  oonstltntlonal  rv 
strlction. 

7.  An  exclusive  right  of  fiahery  eaaiiot  be 
granted  by  the  legislature  to  a  shore  one 
in  the  tide  land  in  front  of  his  propcrtr 
where  the  Constitution  provides  that  :s 
law  shall  be  passed  granting  to  ssj  eit- 
zen  any  privilege  which  upon  the'  um 
terms  shall  not  equally  belong  to  all  e.t> 
zens. 

(December  17,  1907.) 

Note,  —  Right  of  riparUir^  oicvur  •« 
tidal  or  navigable  tcaters  to  exeiu- 
sive  flahery. 

An  exhaustive  review  of  the  autbontM* 
on  this  question  will  be  found  in  the  »<« 
appended  to  State  v.  Shaw,  60  LJLA.  Ail 
The  following  decisions  have  heen  reported 
since  the  preparation  of  that  note. 

Tlie  right  of  fishery  in  tidal  waters  is  i 
public  right  common  to  all,  and  cannot  i» 
exclusive  in  any  individual,  whether  k«  is 
the  owner  of  abutting  upland  or  not.  Set' 
ter  v.  Heckman,  1  Alaska,  81 ;  HamptoB 
V.  Columbia  Canning  Co.  3  Alaska,  100. 

It  was  held  in  Whitehead  v.  Cape  H«fii7 
Syndicate,  105  Va.  463,  54  S.  £.  306.  th&t 
the  grantee  of  the  commonwealth  of  Vlr- 

S'nia,  of  certain  lands  bordering  on  the 
lesapeake  bay,  did  not  acquire  by  sac^ 
grant  any  exclusive  right  of  fishery  beIo« 
ordinary  low-water  mark. 

The  mere  use  of  tide  lands  by  an  isdi- 
vidual  for  fishing  purposes,  no  matter  hvt 
long  such  use  may  have  oontinned  as  n 
exclusive  use.  is  but  the  exercise  of  a  pub- 
lic right,  and  can  confer  no  exclnsive  ngfct 
upon  such  individual  by  prescriptios  or 
otherwise.     Pacific  Steam  Whaling  Ox  ▼• 
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A  PPEAL  by  complainant  from  a  decree  of 
LX  the  Circuit  Court  for  Curry  County  dis- 
aissing  a  bill  filed  to  enjoin  interferenct 
v'ith  plaintiff's  fishery.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  H.  Countryman  and  W.  O. 
lale  for  appellant. 

Messrs.  Hall  A  Hall  and  M.  G.  Mnnly, 
or  respondents: 

Fish  are  animals  ferw  natwcB,  and  are  the 
3roperty  of  the  first  taker. 

Schultes,  Aquatic  Rights,  7-25;  13  Am. 
k  Eng.  £nc.  Law,  2d  ed.  p.  555;  2  Farnham, 
kVaters,   1361. 

Private  grants  of  fishery  or  other  privi- 
eges  arising  from  the  seashore  or  navigable 
'ivers  were  in  their  origin  never  personal  in 
;he  sense  that  they  were  attached  to  in- 
iividuals. 

Martin  t.  Waddell,  16  Pet.  367,  10  L.  ed. 
)97;  Arnold  v.  Mundy,  6  N.  J.  L.  94, 
LO  Am.  Dec.  356;  Tinicum  Fishing  Co.  v. 
barter,  61  Pa.  36,  100  Am.  Dec.  597;  Hall, 
Seashore,  pp.  721,  722;  Phear,  Rights  of 
fcVater,  p.  63. 

It  is  a  common  fishery  when  all  the  sub- 
jects of  tlie  realm  have  equal  rights,  as  is 
bhe  case   in   the  sea  and  navigable  rivers. 

Schultes,  Aquatic  Rights,  pp.  32,  33,  14 
Law  Library,  p.  13;  2  Farnham,  Waters, 
1390;  Hall,  Seashore,  719;  13  Am.  &  Eng. 
Enc  Law,  2d  ed.  p.  558. 

Grants  of  exclusive  rights  to  fisheries 
In  this  country,  being  part  of  the  regalia, 
passed  to  the  several  states  at  tlie  time  of 
the  Revolution. 

Martin  v,  Waddell,  16  Pet.  367,  10  L.  ed. 
997;  Arnold  v.  Mundy,  6  N.  J.  L.  94,  10 1 


Am.  Dec.  356;  Den  ex  dem.  Russell  v.  Jer- 
sey Co.  15  How.  426,  14  L.  ed.  757;  13 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  562;  Com. 
V.  Alger,  7  Cush.  83;  Tinicum  Fishing  Co. 
V.  Carter,  61  Pa.  21,  100  Am.  Dec.  597. 

Nevertheless,  some  of  the  states,  owing 
to  the  confused  state  of  the  authorities 
touching  upon  these  questions,  both  in  this 
country  and  England,  granted,  contrary  to 
common  right,  exclusive  fisheries  to  private 
individuals  and  corporations,  and  courts 
have  for  like  reasons,  in  some  instances,  up- 
held such  alienation. 

13  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  562, 
note  1,  pp.  563,  564;  Heckman  v.  Swett,  107 
Cal.  276,  40  Pac.  420. 

The  public  right  of  fishery  cannot  be 
granted  away. 

Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am. 
Dec.  356;  Miller  v.  Mendenhall,  43  Minn.  95, 
8  L.R.A,  89,  19  Am.  St.  Rep.  219,  44  N. 
W.  1141;  Willow  River  Club  v.  Wade,  100 
Wis.  86,  42  L.R.A.  305,  76  N.  W.  273 ;  Pol- 
lard V.  Hagan,  3  How.  212,  11  L.  ed.  565; 
Weber  v.  State  Harbor  Comrs.  18  Wall.  57, 
21  L.  ed.  798;  Wilson  v.  Welch,  12  Or.  353, 
7  Pac.  341;  Bowlby  v.  Shively,  22  Or.  417, 
30  Pac.  154,  162  U.  S.  1-50,  38  L.  ed,  331- 
349,  14  Sup.  Ct.  Rep.  548;  Lewis  v.  Port- 
land, 25  Or.  133,  22  L.R.A.  736,  42  Am.  St. 
Rep.  772,  35  Pac.  266;  Den  ex  dem.  Rus- 
sell V.  Jersey  Co.  15  How.  U.  S.  426,  14  L. 
ed.  757 ;  Illinois  C.  R.  Co.  v.  Illinois,  146  U. 
S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

A  private  fishery,  in  strict  right  in  this 
country,  is  confined  to  ponds  in  private 
property. 

Beach  v.  Morgan,  67  N.  H.  529,  68  Am. 


Alaska  Packers'  Asso.  138  Cal.  632,  72 
Pac.  161. 

The  right  to  fish  in  the  waters  of  the 
sea  and  the  navigable  arms  of  the  sea, 
where  the  tide  ebbs  and  fiows,  is  a  com- 
mon right  in  the  public,  irrespective  of  tiie 
ownership  of  the  adjoining  shore.     Ibid. 

Tlie  exclusive  right  to  fish  in  certain 
bayous  and  lagoons,  arms  of  the  sea,  was 
denied  to  lessees  of  riparian  owners,  so  far 
as  such  bayous  and  lagoons  were  found  to 
be  navigable,  in  Burns  v.  Crescent  Gun  k 
Rod  Club,  116  La.  3038,  41  So.  249. 

But  tlie  raising  of  the  water  in  a  river 
by  improvement  thereof,  to  a  height  suffi- 
cient to  render  the  river  capable  of  prac- 
ticable general  use  by  the  public  for  pur- 
poses of  navigation,  does  not  aflfect  the 
right  of  the  owner  of  the  adjoining  land  to 
exclusive  fishery  therein.  Schulte  v.  War- 
ren. 218  111.  108,  13  L.R.A.(N.S.)  745,  75 
N.  E.  783. 

And  it  was  held  in  Com.  ex  rel.  Hopkins 
T.  Foster,  36  Pa.  Super.  Ct.  433,  that  a 
stream  which  was  not  navigable,  within  the 
accepted  meaning  of  the  term,  did  not  be- 
come navigable  by  virtue  of  a  legislative  act 
declaring  it  navigable,  so  as  to  bring  such 
31  UR.A.(N.S.) 


I  stream  within  the  terms  of  a  statute  estab- 
lisliing  public  fishing  within  certain  waters, 
among  them  those  that  had  been  declared 
navitrable  by  acts  of  assembly,  and  deprive 
the  riparian  owner  of  his  private  right  of 
fisherv  therein. 

The  grantees  of  land  under  a  patent  from 
the  King  of  Hawaii,  following  an  award 
of  the  land  commission,  are  entitled  to  a 
several  fishery  right  in  the  adjoining  sea. 
which  they  and  their  predecessors  in  title 
have  enjoyed  from  time  immemorial,  al- 
though the  fishery  is  not  described  in  royal 
patent,  and  title  was  not  established  before 
the  land  commission.  Carter  v.  Hawaii, 
200  U.  S.  265,  50  L.  ed.  470,  26  Sup.  Ct. 
Rep.  248. 

And  so  a  several  fishery  right  in  the  ad- 
joining sea,  described  in  the  granting  clauso 
of  a  royal  patent  as  "attached  to  this 
land,"  and  which  right  is  of  a  sort  Ion? 
recognized  by  the  Hawaiian  laws  as  private 
property,  is  included  in  the  grant,  although 
the  habendum  is  to  have  and  to  hold  "the 
above-granted  land,"  which,  standing  alone, 
might  not  include  a  fishing  right.  Damon 
V.  Ha^^-aii,  194  U.  8.  164,  48  L.  ed.  916,  24 
Sup.  Ct.  Rep.  619.  W.  A.  S. 
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St  Rep.  602,  41  Atl.  340;  Albright  v.  Cort- 
right,  64  N.  J.  L.  330,  48  L.R.A.  618,  81 
Am.  St.  Rep.  604,  45  Atl.  634. 

The  public  has  a  right  to  fish  in  publie 
water,  even  in  front  of  riparian  property, 
if  such  property  is  not  molested. 

2  Farnham,  Waters,  1418;  1  Faniham, 
Waters,  660;  Warren  v.  Matthews,  6  Mod. 
73;  Carter  v.  Murcot,  4  Burr.  21 G4,  12  Eng. 
Rul.  Cas.  166. 

The  rights  of  the  public  in  the  sea  and 
its  shore  are  prima  facie,  and  must  be 
treated  as,  "natural  rights." 

Phear,  Rights  of  Water,  p.  62,  00  Law 
Library,  41;  Hall,  Seashore,  711,  712. 

The  public  right  is  not  lost  during  the 
reflux  of  the  tide. 

2  Farnham,  Waters,  1433;  Peck  v.  Lock- 
wood,  6  Day,  28;  Moulton  v.  Libbey,  37  Me. 
472,  60  Am.  Dec.  67. 

The  right  to  use  navigable  waters  as  a 
highway  is  not  confined  to  any  particular 
part  thereof,  but  extends  to  the  entire  body 
of  water. 

21  Am.  &  Eng.  Euq.  Law,  2d  ed.  p.  441; 
Tennessee  &  C.  R.  Co.  v.  Danforth,  112  Ala. 
06,  20  So.  602;  Sherlock  v.  Bainbridge,  41 
Ind.  43,  13  Am.  Rep.  302;  Hay  ward  v. 
Knapp,  23  Minn.  432. 

Public  right  of  fishery  in  navigable  waters 
extends  to  high-water  mark,  and  this  is 
so  even  where  the  riparian  right  of  the 
owner  runs  to  low- water  mark. 

13  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  664; 
Bickel  V.  Polk,  6  Harr.  (Del.)  326;  Shively 
v.  Bowlby,  162  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  648;  Com.  v.  Alger,  7  Cush. 
53;  Com.  V.  Roxbury,  0  Gray,  451. 

Ordinary  high-water  mark,  however,  is 
the  boundary  of  the  absolute  title  of  the 
owner  of  the  upland,  while  ordinary  low- 
water  mark  is  the  boundary  of  the  quali- 
fied right. 

lb  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  666; 
1  Farnham,  Waters,  §  66,  note  4. 

Even  in  a  private  fishery,  if  the  water 
therein  is  connected  with  that  of  other  prop- 
erty, the  owner  of  the  fishery  has  no  title 
to  the  passing  fish,  except  the  right  to  cap- 
ture in  season. 

2  Farnham,  Waters,  1426. 

As  the  right  of  fishing  attached  to  tidal, 
navigable  waters  at  common  law,  so  the 
public  right  of  fishery  attaches  to  all  navi- 
gable waters  in  the  states  of  the  Union, 
as  one  of  the  characteristics  of  public 
waters. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  600.. 
note  6;  Carson  v.  Blazer,  2  Binn.  476;  4 
Am.  Dec.  463;  Tinicum  Fishing  Co.  v.  Car- 
ter, 61  Pa.  21,  100  Am.  Dec.  607;  1  Farn- 
ham, Waters,  660,  §  140. 

The  local  state  laws  determine  the  rights 
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of   the   upland   owner    Adjacent   to    po^  - 
navigable  streams. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  pi  n. 
Shively  v.  Bowlby,  152  U.  &  9,  38  L  k 
336,  14  Sup.  Ct.  Rep.  548;  Willow  Ri^ 
Club  v.  Wade,  100  Wis.  86,  42  L.ILA.  31' 
76  N.  W.  273. 

An  exclusive  right  of  fishery  adjaeo: 
to  property  is  not  one  of  the  riglkiB  id  tk 
riparian  owner. 

Parker  v.  West  Coast  Packing  Co.  17  Ot 
510,  5  L.R.A.  61,  21  Pac  822;  2  FamLuL 
Waters,  p.  1383;  Tinicum  Fishing  Co.  t. 
Carter,  61  Pa.  St.  21,  100  Am.  Dec  597. 

So  far  as  fisheries  in  public  waten  a.^ 
concerned,  the  right  being  public  and  eoa> 
mon  to  all  the  inhabitants,  no  intentios  m 
the  part  of  the  legislature  to  make  Vaa 
several  or  exclusive  should  be  presnaec 
and  therefore  they  should  be  expressly  ■» 
tioned  in  order  to  pass  to  a  fp-antcc. 

2  Farnham,  Waters,  1378-1433;  Polhem 
v.  Bateman,  60  N.  J.  L.  163,  37  AtL  10:5 
Brink  v.  Richtmyer,  14  Johns.  255;  Lab- 
man  V.  Burnham,  7  Gray,  437 ;  Westn  f 
Sampson,  8  Cush.  347,  54  Am.  Dec  :€4. 
Proctor  V.  Wells,  103  Mass.  216;  &o^ 
V.  Jones,  1  Wend.  237,  19  Am.  Dec.  4S3. 
Hall,  Seashore,  195;  Gage  t.  Bates.  7  I 
C.  C.  P.  116;  Coolidge  v.  Williams,  4  Km 
140;  Hammond  v.  Inloes,  4  Md.  138;  IBs 
V.  Allen,  10  R.  L  114,  30  L.RJk.  497,  61  As. 
St.  Rep.  738,  32  Atl.  166;  Bickel  v.  Ptoli. 
5  Harr.  ( Del. )  325 ;  Moulton  ▼.  Libbej.  ^ 
Me.  493,  59  Am.  Dec.  57;  Lowndes  ▼.  Did- 
erson,  34  Barb.  586. 

An  individual  could  not  derive  titk  tt 
specific  fishing  grounds  by  Tirtne  of  ie; 
custom  or  usage. 

Perley  v.  Langley,  7  X.  H.  233;  1  Sbtn- 
wood's  Bl.  Com.  *34,  10  Am.  h.  Eng.  £&£■ 
Law,  2d  ed.  p.  407. 

A  custom  among  fishermen  to  reco^is 
each  other's  rights  is  void  for  nnceruistj 
and  unreasonableness. 

2  Farnham,  Waters,  1419;  Freary  ▼. 
Cooke,  14  Mass.  488;  Collins  ▼.  Benbvrt, 
27  N.  C.  (5  Ired.  L.)  118,  42  Am.  Dec. 
155;  Westfall  v.  Van  Anker,  12  Johns.  425 

A  permissive  use,  even  as  between  printe 
owners,  cannot  ripen  into  a  title,  no  Bit- 
ter  how   long  continued. 

Wimer  v.  Simmons,  27  Or.  1,  50  Am.  SL 
Rep.  685,  30  Pac  6;  Tinicum  Fishing  Cc. 
V.  Carter,  61  Pa.  21,  100  Am.  Dec.  597; 
Sloan  V.  Biemiller,  34  Ohio  St.  492;  Mob!- 
ton  V.  Libbey,  37  Me.  493,  59  Am.  Dee.  57. 

The  act  granting  exclusive  Aching  rigiits 
is  unconstitutional. 

Gustafson  v.  State,  40  Tex.  Crim.  K^a 
67,  43  L.R.A.  615,  45  S.  W.  717,  48  &  W. 
518;  Schoolcraft  v.  Louisville  &  N.  R  Ca 
(Louisville  Safety  Vault  k  T.  Co.  t.  Loni^ 
ville  &  N.  R.  Co.)   92  Ky.  233,  14  LBX 
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82,  17  S.  W.  567;  Bittenhaus  v.  Johnston, 
»2  Wis.  588,  32  L.R.A.  380,  66  N.  W.  805 ; 
;tate  V.  Higgins,  51  S.  C.  51,  38  L.R.A.  561, 
;8  S.  E.  15;  Thomas  v.  Wabash,  St.  L.  &, 
\  R.  Co.  7  L.R.A.  145,  40  Fed.  126 ;  White 
.  Holman,  44  Or.  180,  74  Pac.  933,  1  A. 
:  E.  Ann.  Cas.  843;  State  v.  Post,  55  N. 
.  L.  264,  26  Atl.  683;  State  v.  Wright, 
4  Or.  365,  12  Pac.  708;  Clemmensen  v. 
^eterson,  35  Or.  49,  56  Pac.  1015;  Hearn 
\  Louttit,  42  Or.  572,  72  Pac.  132. 

No  prescriptive  right  of  fishery  can  be 
icquired  in  tide  water,  because  in  its  very 
lature  the  right  of  fishing  there  cannot  be 
xclusive. 

Pacific  Steam  Whaling  Co.  v.  Alaska 
'ackers'  Asso.  138  Gal.  632,  72  Pac.  161 ; 
rinicum  Fishing  Co.  v.  Carter,  61  Pa.  21, 
00  Am.  Dec.  597;  Arnold  v.  Mundy,  6  N. 
F.  lu  67«  10  Am.  Dec  356;  Moulton  v. 
^ibbey,  37  Me.  472,  59  Am.  Dec.  57. 

Clearing  out  a  fishing  place  does  not  give 
»ne  an  exclusive  right  of  fishery. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  684; 
Vestfall  V.  Van  Anker,  12  Johns.  425. 

Slater,  C,  delivered  the  opinion  of  the 
curt: 

PlaintifiT,  who  is  a  citizen  of  this  state, 
eeks  to  establish  by  this  suit  a  private  and 
xclusive  right  to  take  salmon  fish  with 
eines  and  nets  in  the  waters  of  Rogue 
iver  from  its  mouth,  where  it  enters  the 
'acific  ocean,  and  extending  up  the  river 
or  a  distance  of.  about  18  miles,  and,  by 
irtue  of  his  alleged  rights,  he  petitions 
hat  the  defendants  be  perpetually  enjoined 
rom  fishing  therein  with  seines  and  nets 
or  salmon  fish.  His  claim  is  based  on  (1) 
rrant,  (2)  custom  and  usage,  and  (3)  pre- 
scription. The  defense  is  that  Rogue  river 
s  a  navigable  stream  within  the  limits  of 
he  free  or  several  fishery  claimed. by  plain- 
;iff,  wherein  all  the  citizens  of  this  state, 
)f  which  class  defendants  are,  have  a  free 
ind  common  right  to  fish  in  any  manner  not 
)rohibited  by  the  laws  of  this  state;  that 
plaintiff  has  no  grant  from  this  state  of  a 
several  fishery,  and  that  it  is  not  within 
:he  power  of  the  state  to  grant  such  a  right; 
:hat  such  right  could  not  be  acquired  by 
in  individual  by  custom  or  usage;  that  the 
facts  upo|i  which  plaintiff  predicates  his 
right  by  prescription  are  not  sufficient  to 
establish  it,  and,  if  they  were,  such  right 
cannot  be  thus  acquired,  because  a  prescrip- 
tive right  presupposes  a  grant,  and  where 
A  thing  cannot  be  granted,  it  cannot  be  pre- 
Bcribed  for.  Rogue  river  is  affected  by  tlie 
tides  for  a  distance  of  from  4  to  5  miles 
from  its  mouth,  and  is  navigable  in  fact 
for  several  miles  above  tide  water,  and  also 
above  the  limits  of  the  alleged  fishery. 
Plaintiff  is  the  owner,  by  grant  from  the 
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state  either  directly  to  himself  or  by  mesne 
conveyance  from  others,  of  all  the  tide  lands 
bordering  on  the  river,  excepting  one  small 
fraction,  which  is  unimportant,  as  well  as 
of  all  the  uplands  adjacent  to  the  river 
above  tide  water,  by  conveyances  from  the 
United  States,  which  run  by  description  to 
meander  lines.  He  has  no  title  by  express 
grant  from  the  state  to  any  part  of  the  bed 
of  the  stream  as  such,  but  he  does  claim 
title  to  the  entire  bed  of  the  stream  at  the 
mouth  of  the  river,  where,  by  reason  of  the 
shifting  of  the  channel  of  the  river  from 
north  to  south,  and  vice  versa,  and  by  suc- 
cessive purchases  from  the  state  as  tide 
land  of  the  uncovered  sands  on  both  sidc» 
of  the  river,  his  deeds  overlap,  and  ap- 
parently at  least,  he  is,  at  that  point  of  the 
river,  the  owner  of  the  bed  of  the  stream; 
but  this  fact,  we  apprehend,  will  be  of  no 
avail  in  support  of  his  claim  of  ownership 
of  the  water  when  fiowing  over  such  land, 
for  in  any  event  he  could  acquire  no  greater 
rights  thereby  than  would  be  given  the 
ordinary  and  legal  effect  of  such  deed,  hy 
virtue  of  the  statute  authorizing  its  exe- 
cution and  delivery.  But  when  that  part  of 
the  shore  to  which  plaintiff  claimed  title 
as  tide  land,  by  deed  from  the  state,  be- 
came submerged  by  the  gradual  shifting  of 
the  river,  he  lost  all  title  thereto,  and  it 
became  revested  in  the  state.  Wilson  v. 
Shiveley,  11  Or.  215,  4  Pac.  324.  He  is 
powerless,  therefore,  to  claim  any  dominion 
over  the  water  covering  such  land,  or  the 
fish  that  may  be  in  it,  by  reason  of  his 
former  title,  for  that  is  gone  from  him. 
'There  is  in  all  such  cases,'*  says  Mr.  Jus- 
tice Lord  in  that  case,  "where  land  ia  thus 
situated  and  contiguous  to  the  sea,  as  the 
court  say  in  East  Hampton  v.  Kirk,  84  N. 
Y.  218,  38  Am.  Rep.  505,  the  possibility  of 
gain  or  loss  to  which  all  riparian  owners 
are  subject.  They  would  be  entitled  to 
whatever  should  be  gained  from  the  sea 
by  alluvion  or  dereliction,  and  their  title 
was  liable  to  be  lost  by  the  advance  of 
high- water  mark,  so  as  to  bring  the  strip 
reserved  within  the  ebb  and  fio^  of  the 
tide."  So  that  upon  the  recession  of  the 
water  of  Rogue  river,  plaintiff,  by  reason 
of  his  ownership  of  what  was  previously 
tide  land  thereon,  became  the  owner  in  the 
same  right  of  the  accretions,  and  he  gained 
no  additional  right  by  securing  from  the 
state  a  deed  to  the  accretions  as  tide  lands. 
A  fishery  may  be  defined  as  a  right  to  em- 
ploy, within  a  particular  stretch  of  water, 
lawful  means  for  the  taking  of  fish  which 
may  be  found  there.  It  is  to  be  distin- 
guished from  a  fishing  place,  or  the  right 
to  use  a  particular  shore  or  beach  as  a 
basis  for  carrying  on  the  business.  The 
latter  is  always  vested  in  the  shore  owner. 


400 


OREGON  SUPREME  COURT. 


De:. 


and  is  entirely  distinct  from  the  right  to 
fish  from  the  water.  Coolidge  v.  Williams, 
4  Mass.  140.  In  the  case  at  bar,  it  is  ad- 
mitted by  defendants  that  where  plaintiff 
is  the  owner  of  the  shore,  he  has  the  ex- 
clusive right  to  the  use  of  the  same  for 
drawing  his  seines  thereon,  at  least  at 
those  places  where  he  has  been  accustomed 
to  draw  his  seines,  and  defendants  have  not 
attempted  to  interfere  with  his  rights  at 
such  places.  As  a  right  of  property,  a 
fishery  is  real,  and  not  personal,  property. 
It  is  a  part  of  the  soil,  and  not  an  entity 
having  an  independent  existence.  So  far 
as  it  is  exercised  upon  another's  land,  it 
is  a  profit  d  prendre.  Bingham  v.  Salene, 
15  Or.  208,  3  Am.  St.  Rep.  162,  14  Pac.  623. 
Therefore,  it  cannot  be  claimed  by  way  of 
easement  (Albright  v.  Cortright,  64  N.  J 
L.  330,  48  L.R.A.  616,  81  Am.  St.  Rep.  504, 
45  Atl.  634 ;  Cobb  v.  Davenport,  33  N.  J.  L. 
223,  97  Am.  Dec.  718);  and  a  person  fish- 
ing by  claim  of  common  right  can  be  in 
no  sense  the  owner  of  a  fishery.  As  said  by 
Woolrych,  quoted  by  Mr.  Farnham  at  page 
1376  of  vol.  2  of  his  work  on  Water  & 
Water  Rights:  "When  the  soil  over  which 
the  water  runs  and  the  water  itself  be- 
long to  the  same  person,  the  owner  cannot 
be  correctly  said  to  have  a  right  of  fishery, 
because  the  land  and  its  profits  are  so 
completely  identified  as  his  inheritance  that 
they  cannot  be  separated.  Therefore  [con- 
tinues Mr.  Farnham]  the  fishery  is  in- 
cluded in  land  and  water,  and  since,  in  the 
absence  of  express  reservation,  land  in- 
cludes water,  a  grant  of  land  will  include 
both  water  and  fishery.  So  completely  is 
the  fishery  identified  with  the  soil,  that  if 
the  river  changes  its  course  so  as  to  How 
upon  the  land  of  a  stranger,  a  right  of 
fishery  in  the  river  is  lost.  There  is  an 
exception  to  the  rule  that  the  fishery  fol- 
lows the  soil  in  case  the  soil  lies  under 
water  in  which  the  public  has  a  right  of 
fishery.  In  such  cases,  in  order  to  pass  the 
exclusive  right  of  fishery,  it  must  be  men- 
tioned in  the  grant,  and  a  mere  grant  of 
the  soil,  'without  more,  will  give  no  right 
to  exclude  the  public  from  tiic  enjoyment 
of  its  common  right;  and  this  exception 
includes  the  taking  of  shellfish  from  the 
soil  below  high- water  mark.  While  the 
fishery  is  primarily  a  part  of  the  soil,  and 
will  pass  with  it,  both  water  and  fishery 
may  be  separated  from  the  soil  so  as  to  be- 
come a  fishery  in  gross,  and  the  subject  of 
independent  conveyance,  the  same  as  other 
classes  of  property.  This  rule  is  an  an- 
cient as  the  Year  Books,  where  it  is  held 
that  one  may  have  a  several  fishery  in  an- 
other's land.  The  water  includes  the 
fishery,  so  that  a  grant  of  a  parcel  of  water 
will  include  the  right  of  fishery  in  it. 
;il   h.R.A.(X.S.) 


North  Carolina  has  not  adhered  to  the  r^ 
that  a  fishery  may  be  separated  frost  tt 
soil,   and   has   held   that    there    can  be  i 
several   fishery   in   a   navigable   stream,  &< 
such  a  right  is  an  incident   of  the  owz- 
ship  of  the  soil, — a  locus  which  camiGt  tr 
granted  in  that  state.      But   that  doetr.- 
was  not  extended  to  land  owned  by  pn*:*.- 
individuals,  for  grants  by  them  of  the  l*. 
cry  right  were  recognized."     Even  wbere  i 
mere  right  of  fishery   in    public  water  .!• 
been  conferred  by  the  Sovereign,  it  will  r:: 
be  regarded  as  exclusive,  in  the  abaeaee  .: 
anything  to  indicate  an  intention  to  ssik- 
it  exclusive,  although  the   title  to  the  sc 
is  also  in  the  grantee.     Moultau  r.  LiUr- 
37  Me.  472,  69  Am.  Dec.  57. 

The  question  of  what  constituted  a  iut  • 
gable  stream  was  determined  by  this  ct>.  * 
very  early  in  the  history  of  the  state,  r 
the  case  of  Weise  v.  Smith,  3  Or.  445.  ^ 
Am.  Rep.  621,  where  it  is  said:  ''It  isi" 
be  considered  the  settled  law  of  the  Ul.> 
States  that  so  much  of  the  doctrine  of  tbi* 
common  law  of  England  as  made  the  t 
and  flow  of  the  tide  a  test  of  navigabslr 
is  not  now  applicable  in  the  United  Stit^ 
On  the  contrary,  the  maxim  of  Lord  Maj» 
field,  'out  of  the  fact  arises  the  right,*  a 
applied  by  the  courts  of  this  oountrrr— 
citing  Morgan  v.  King,  35  N.  Y.  454.  T. 
Am.  Dec.  68;  Jones  v.  Pettibone,  2  W.« 
308.  The  evidence  herein  shows  conclQiiY^ 
ly  that  Rogue  river  is  navigable  in  fact  f  -r 
boats  of  small  tonnage  for  some  dista-..'^ 
above  the  fishery  claimed  by  plaintiff,  ai- 
is  therefore  a  navigable  stream  in  a  ler  ■ 
sense  as  well  as  in  fact;  and  all  the  ri^^:^ 
at  common  law  incident  to  navigable  vit«-> 
attach,  and,  by  reason  thereof,  it  is  a  f-^- 
lic  highway,  where  all  the  people  of  cos 
mon  right  may  go,  and  prima  facie  haT«  x 
common  right  to  fish.  By  virtue  of  :ti 
sovereignty,  the  state,  upon  its  admis»:r 
into  the  Union,  became  vested  with  i* 
title  to  all  of  the  shores  of  the  sea  as: 
arms  of  the  sea  covered  and  uncovered  ^ 
the  ebb  and  flow  of  the  tide,  usually  cal^'- 
tide  lands  (Hinman  v.  Warren.  6  Or.  4*^^ 
Bowlby  v.  Shively,  22  Or.  410,  30  Pac  154 
as  well  as  of  the  land  under  all  of  the  aau- 
gable  waters  within  the  state,  subject.  ko«- 
ever,  to  the  public  right  of  navigation  tri 
to  the  common  right  of  the  citizens  of  tW 
state  to  fish  therein  (Martin  v.  Waddel 
16  Pet.  367,  10  L.  ed.  907;  Shively  v.  Bov: 
by,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct 
Rep.  648;  Knight  v.  United  SUtes  Latii 
Asso/  142  U.  S.  161,  36  L.  ed.  974.  12  Sov 
Ct.  Rep.  268.  The  right  of  the  several 
states  to  regulate  and  control  the  shoir* 
of  tide  waters  and  land  under  them  is  eor 
ceded,  and  is  the  same  as  that  exerciwd 
'  by  the  Crown  of  England.     Hardin  v,  Jor- 
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dan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838.  By  the  law  of  this 
state,  aa  declared  and  established  by  this 
court,  the  owner  of  upland  bordering  on 
navigable  water  has  no  title  in  the  adjoi>i- 
ing  lands  below  high-water  mark,  nor  any 
rights  in  or  over  the  adjojning  waters  as 
appurtenant  thereto.  Hinman  v.  Warren, 
supra;  Parker  v.  Taylor,  7  Or.  435;  Parker 
V.  Rogers,  8  Or.  183;  Shively  v.  Parker,  0 
Or.  500:  McCann  v.  Oregon,  R.  A.  Nav.  Co. 
13  Or.  455,  11  Pac.  236;  Bowlby  v.  Shively, 
bupru. 

It  is  apparent,  then,  that  plaintilT's  title 
to    the    uplands    adjacent   to    that    part   of 
Rogue  river  above  tide  water  runs  only  to 
ordinary   high- water   mark,   and   cannot  be 
made    the   basis   of   an   exclusive   right   to 
fish    in    its   waters.      ''An    exclusive    right 
of  fishery  in  the  water  adjacent  to  prop- 
erty," says  Mr.  Farnham  at  §  375,  vol.  2, 
of  his  work  on  Water  &  Water  Rights,  "is 
not  one  of  the  rights  of  the  riparian  owner. 
He    can    claim    such    right    only    when    he 
owns  the  soil  under  the  water,  or  the  right 
has  been  expressly  conferred  upon  him.    By 
reason  of  the  location  of  the  riparian  owner, 
and  his  exclusive  right  to  use  his  land  in 
connection  with  the  fishery,  he  has  certain 
advantages  not  common  to  the  public,  and 
in  some  cases  this  will  give  him  a  virtual 
monopoly  of  the  fishery;  but  the  fact  that 
he  has  the  exclusive  right  to  draw  a  seine 
on  his  property  does  not  exclude  the  public 
from  the  right  to  draw  seines  if  they  can 
do   so    without   trespassing   on    the    shore. 
Chief  Justice  Choke  said  a  long  time  ago: 
If  I  have  land  adjoining  the  sea,  so  that  the 
sea  ebb  and  flow  upon  my  land,  while  it 
flow   everyone  may   fish   in   the   sea   which 
has  flowed   upon   my   land,  for  then   it  is 
parcel  of  the  sea,  and  in  that   sea  every- 
one may  fish  of  common  right." 

Plaintiff,  however,  contends  that  by  his 
tide- land  deeds  from  the  state,  in  some  of 
which  there  is  a  warranty  clause,  he  has  the 
exclusive  right  to  catch  floating  fish  within 
tlie  limits  of  this  alleged  fishery,  below  and 
within    the    tidal    waters    of    Rogue    river. 
This   right   is   not    derived    from    any    ex- 
pressed grant  therein,  but  is  raised  by  im- 
plication from  a  construction   of  the  tide- 
land  act  of  1872    (Laws  1872,  p.   129),  as 
amended  by  the  acts  of  1874   (Laws  1874, 
p.  76),  1876   (Laws  1876,  p.  69),  and  1878 
(Laws  1878,  p.  41),  which  contains  the  fol- 
lowing   language:      ''Nothing    in    this    act 
shall  be  construed  to  prevent  the  legislature 
of  this  state,  or  the  corporate  authorities 
of  any  city   or   town    thereof,   from    regu- 
lating  the    building   of    wharves   or    other 
improvements  in  any  bay,  harbor,  or  inlet 
of  this  state,  or  construed  as  a  grant  of  the 
exclusive  right  to  any  person  or  persons  to 
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use  -  the  natural  oyster  beds  of  this  state, 
but  the  grantee  of  any  tide  lands,  under 
this  act,  shall  hold  the  same  subject  to  the 
easement  of  the  public  as  provided  by  the 
existing  laws  of  this  state,  to  enter  there- 
upon and  remove,  under  the  provisions 
and  restrictions  of  the  laws  now  in  force, 
or  which  may  hereafter  be  enacted,  oysters 
and  other  shellfish  therefrom."  Having 
reserved  in  the  act  the  right  to  regulate 
the  building  of  wharves,  and  also  the  right 
of  the  public  to  enter  upon  the  tide  lands 
sold  and  conveyed  under  the  authority  con- 
ferred by  said  act,  by  negativing  an  ex- 
clusive right  in  a  grantee,  and  not  having 
reserved  any  other  or  further  rights,  there 
can  be  no  doubt,  it  is  said  by  plaintiff  by 
way  of  argument,  that  it  was  the  intention 
of  the  legislature  to  convey  the  exclusive 
right  of  catching  floating  fish  ms  appurten- 
ant to  the  lands  granted,  applying  the 
maxim  expreaaio  unius  eat  exclusio  alteriua 
to  the  language  of  the  statute.  Some 
weight  might  be  given  to  this  suggestion, 
if  without  such  reservation  in  the  statute, 
the  exclusive  right  to  use  the  natural  oyster 
beds  would  have  passed  to  the  grantee. 
But  such  is  not  the  law.  The  language  re- 
serves that  which  the  law  itself  without 
the  statute  would  have  reserved,  or,  rather, 
the  law  declares  that  such  exclusive  right, 
as  against  the  public  right,  shall  not  be 
deemed  to  be  included  unless  it  is  expressly 
mentioned.  In  those  states  where  it  has 
been  conceded  that  such  grant  may  be  made 
by  the  state,  it  has  been  universally  held 
that,  the  claim  being  in  derogation  of  a 
public  right,  such  grants  are  strictly  con- 
strued against  the  grantee,  and  an  inten- 
tion to  part  with  any  portion  of  such  public 
right  will  not  be  presumed  unless  clear  and 
special  words  are  used  to  denote  it.  Shively 
v.  Bowlby,  162  U.  S.  1,  38  L.  ed.  333,  14 
Sup.  Ct.  Rep.  548;  Pacific  Steam  Whaling 
Co.  V.  Alaska  Packers'  Asso.  138  Cal.  632, 
72  Pac.  161;  2  Farnham,  Waters,  §  1379; 
19  Cyc.  Law  &  Proc.  p.  994.  "A  grant  of 
an  exclusive  right  of  fishery  in  a  public 
water  is  in  derogation  of  common  right, 
and  must  be  expressly  mentioned  to  vest 
in  thcb grantee.  No  such  right  will  pass  by 
implication."  2  Farnham,  Waters,  §  372. 
No  language  being  found  in  plaintiff's  deeds 
from  the  state  which,  by  unavoidable  con- 
struction, imports  an  intention  to  grant  an 
exclusive  right  to  fish  for  salmon  in  the  water 
opposite  and  adjacent  thereto,  it  follows 
that  he  does  not  have  that  right  by  virtue 
of  his  tide-land  deeds.  In  this  connection 
it  is  urged  by  plaintiff  that  the  courts 
of  this  state,  in  construing  the  various  tide- 
land  acts,  have  heretofore  uniformly  recog- 
nized the  power  of  the  state  to  grant  an  ex- 
clusive right  to  fish,  and  that  all  rights  pos- 
26 


402 


OREGON  SUPREME  C?OURT. 


Dec 


Bessed  by  the  state  over  navigable  waters, 
excepting  the  public  right  of  navigation, 
would  pass  by  virtue  of  these  tide- land 
deeds.  But  such  inference  cannot  fairly 
be  drawn  from  any  previous  declarations 
of  this  court,  for  these  questions  have  never 
been  involved  in  any  matters  passed  upon 
by  this  court.  Plaintiff  also  relies  with  a 
good  deal  of  confidence  upon  what  was  said 
by  this  court  in  the  case  of  Hume  v.  Turner, 
42  Or.  202,  70  Pac.  611.  What  was  said 
there  amounts  to  no  more  than  a  recital 
of  the  facts  and  issues  before  the  lower 
court,  and  the  relief  granted  by  that  court, 
from  which  the  conclusion  was  deduced 
that  the  plaintiff  in  that  case,  who  is  the 
plaintiff  here,  and  who  had  appealed,  had 
obtained  by  the  decree  all  of  the  relief 
asked  by  him,  and  for  that  reason  he  was 
not  aggrieved  by  the  decree  of  the  trial 
court.  Hence  he  had  no  right  of  appeal, 
and  this  court  sua  sponte  dismissed  the 
appeal.  That  is  all  that  was  decided  or  at- 
tempted to  be  decided  there.  Moreover,  as 
we  understand  the  decree  in  that  case,  it 
went  no  further  than  to  enjoin  the  defend- 
ants from  trespassing  upon  plaintiff's  tide 
lands,  and  from  putting  obstructions  in  the 
water  fronting  his  tide  lands  in  any  place 
or  places  where  said  lands  are  used  for  land- 
ing seines  by  the  plaintiff. 

2.  The  second  support  which  plaintiff  acts 
up  to  maintain  his  several  fishery  is  a  cus- 
tom said  to  exist  among  those,  engaged  in 
fishing  on  Rogue  river  and  other  navigable 
rivers  along  the  coast  of  Oregon,  to  the  ef- 
fect that  the  shore  owner  has  the  exclu- 
sive right  to  fish  to  the  middle  of  the  stream 
opposite  his  land,  expecially  where  he  has 
cleared  out  a  place  in  the  bed  of  the  stream 
for  seining.  But  the  cases  generally  hold 
that  clearing  out  a  fishing  place,  whether 
in  navigable  or  non- navigable  waters,  doe^ 
not  give  an  exclusive  right  of  fishing  (13 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  584)  ;  and 
as  to  any  understanding  among  fishermen 
that  such  rights  existed  among  them,  as 
against  each  other  and  against  the  public 
at  large,  it  is  declared  in  Collins  v.  Ben- 
bury,  27  N.  C.  (5  Ired.  L.)  118,  42  Am.  Dec. 
155,  to  be  a  novel  and  untenable  mode  of  ac- 
quiring a  several  fishery.  Custom  is  said 
to  be  applicable  to  cases  where  the  inhabit- 
ants of  a  particular  locality  have  acquired 
an  easement  by  long  enjoyment,  without  be- 
ing capable  of  taking  collectively  under 
deed.  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1185.  A  right  to  take  fish  in  another's 
fishery,  being  a  profit  d  prendre,  cannot  be 
claimed  by  custom.  The  reason  for  this 
rule  is  that,  if  such  custom  were  allowed, 
it  might  and  probably  would  result  in  the 
destruction  of  the  subject-matter  to  which 
it  applied.  13  Am.  &  Eng.  Enc.  Law,  2d 
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ed.  p.  583.  How  much  more  forcible  womU 
the  reason  of  the  rule  apply  to  the  cUia 
of  one  that  he  had  acquired  by  custom.  «• 
against  the  owner  of  the  servient  tenement, 
the  exclusive  right  to  take  fish  at  a  parti- 
cular place  in  a  river;  the  entire  destroe- 
tion  of  the  subject-matter  of  the  cUdm  be- 
ing rendered  certain  by  the  very  claim  it- 
self. 

3.  Plaintiff's  alleged  prescriptive  right  ii 
based  upon  the  claim  that  he  and  the  for- 
mer owners  of  the  uplands  and  tide  lands 
bordering  upon  and  adjacent  to  the  waten 
of  Rogue  river  within  the  limits  of  his  fish- 
ery, whose  title  he  now  has,  have  for  tbe 
past  forty  or  forty-five  years  exercised,  asd 
claimed  as  appurtenant  thereto,  the  exch- 
sive  right  to  take  salmon  in  the  waters  of 
Rogue  river  opposite  to  such  lands,  with 
seines  and  nets,  and  that  such  right  has 
been  conceded  and  acquiesced  in  during  a.'l 
of  that  time  by  other  fishermen  and  by  all 
of  the  inhabitants  of  that  locality.  And  to 
support  such  claim,  he  shows  that  he  hu 
spent  large  sums  of  money  in  clearing  out 
snags  and  rocks  from  the  bed  of  the  stream, 
in  order  to  make  seining  practicable,  and  ia 
erecting  and  establishing  on  the  shore  t 
large  establishment  for  canning  fish  for 
commercial  purposes,  which  he  has  carried 
on  extensively  for  many  years,  as  well  u 
erecting  and  successfully  operating,  at  coo- 
si  derable  expense  to  himself,  a  hatchery  f<''r 
the  purpose  of  renewing  and  increasing  tie 
supply  of  salmon  in  the  river.  Plaintiff  be- 
came interested  in  the  fishery  about  ISTr, 
prior  to  which  time  the  method  of  taking 
fish  employed  by  his  predecessors  waa  seir.*^ 
drawn  upon  the  shore  at  four  or  five  partic- 
ular places  along  the  river,  which  were  pe- 
culiarly favorable  for  seining;  but  since 
that  time  plaintiff  has  also  employed  giQ 
nets,  both  drifting  and  set  nets.  Fishic* 
with  seines  was  usually  carried  on  from 
about  the  middle  of  July  until  November, 
while  gill  nets  were  used  only  in  the  spring- 
time, from  April  until  July;  but  no  tp> 
pliances  such  as  weirs,  dams,  trapa,  stakes, 
or  fish  wheels  affixed  to  the  soil  were  e^er 
used  by  either  plaintiff  or  his  predecessors: 
and  it  may  be  said  that  the  record  sbovs 
that  no  one  besides  plaintiff  and  his  prrde- 
cessors  in  interest  have  ever  carried  ob 
fishing  in  Rogue  river  for  commercial  pur- 
poses to  any  appreciable  extent,  until  tke 
defendants  began  to  fish  with  drift  nets. 
whose  acts  are  complained  of  in  this  saiL 
It  was  admitted  by  the  defendants  through 
their  attorneys,  by  stipulation,  that  they 
had  drifted  with  drift  gill  nets  in  Rop» 
river  from  Bagnell's  ferry,  which  is  4  or  S 
miles  above  the  mouth  of  the  river,  to  the 
mouth  of  the  river,  and  that  thev  had 
caught  salmon  fish  in  considerable  numbers 
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by  such  drifting,  ^vhich  was  done  from  Au- 
gust 1  to  August  15,  1903.  And  the  record 
shows  that  plaintiff's  predecessors  never 
claimed  the  exclusive  right  to  fish  with 
seines  and  nets  in  the  entire  river,  nor  any- 
thing more  than  the  exclusive  right  to  cast 
their  seines  in  particular  places,  from  which 
they  had  removed  snags,  and  to  draw  their 
seines  upon  tide  lands  which  they  owned. 

M.  Riley,  of  the  firm  of  Riley  &  Stewart, 
and  a  witness  for  plaintiff,  from  whom  he 
deraigns  his  title,  swears  that  "we  did  not 
object  to   anyone   fishing   in  the   river,   if 
they  did    not   trespass   on    our   tide   lands 
where  we  were  fishing,  where  we  had  fixed 
our  hauling  grounds."     He  mentions  Cap- 
tain Coughill,  who  he  says  came  to  Rogue 
river  and  fished  some;   that  he  brought  a 
schooner  and  anchored  it  in  the  river,  and 
salted  his  fish  down  in  the  schooner,  and 
took  them   to   San   Francisco;    that   white 
men  and  Indians  caught  all  the  fish  they 
wanted  for  their  own  use ;  nobody  objected ; 
that  they   did   not   interfere   with   anyone, 
except  those  who  trespassed  upon  their  tide 
lands.     The  testimony  of  T.  A.  Stewart  is 
to  the  same  effect,  and  there  is  evidence  that 
others  at  different  times  have  fished  in  the 
stream  with  nets,  and  in  fact  it  is  conceded 
by  counsel  for  plaintiff  that  farmers  in  that 
vicinity  annually  take  fish  from  Rogue  river 
for  their  own  use,   and   that  the  common 
right  of  fishing  with  hook  and  line  in  Rogue 
river  now  exists.     The  claim   of  exclusive 
right  to  fish  with  seines  and  nets  in  the 
river,  now  made  by  plaintiff,  seems  to  have 
been   originated  by   him,   and  not  by   any 
of    his    predecessors.      Since    plaintiff    be- 
came interested  in  the  business  of  fishing 
and  canning  fish  at  that  place,  he  has  at 
times  objected  to  otiiers  fishing  there,  and 
warned    them    away,    and    several    actions 
have  been  brought  and   successfully  main- 
tained by  him  and  his  predecessors  against 
persons   who  have   attempted   to   take   fish 
with  seines;  but  all  of  these  instances  in- 
volved  a  trespass  by  hauling  seines   upon 
the  shore  or  tide  land  owned  by  plaintiff, 
but  never  involved  the  right  to  take  fish  in 
the  stream  with  drift  nets  or  set  nets  with- 
out such  trespass  upon  the  shore. 

The  use  and  enjoyment  which  will  give 
title  by  prescription  to  an  easement  or  other 
incorporeal  right  is  substantially  the  same 
in  quality  and  characteristics  as  the  ad- 
verse possession  which  will  give  title  to  real 
estate;  that  is  to  say,  as  respects  prescrip- 
tive title,  it  must  be  adverse,  under  claim 
of  right,  continuous,  uninterrupted,  open, 
peaceable,  exclusive,  and  with  the  full 
knowledge  and  acquiescence  of  the  owner 
of  the  servient  tenement,  and  must  continue 
for  the  full  prescriptive  period,  and  while 
the  owner  of  the  servient  tenement  is  un- 
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der  no  legal  disability  to  assert  his  right. 
22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1190. 

To  constitute  adverse  user,  the  acts  re- 
lied upon  in  maintenance  of  a  prescriptive 
right  must  have  been  an  invasion  of  the 
rights  of  the  party  against  whom  it  is  set 
up,  and  of  such  character  as  to  afford  him 
grounds  of  action.     Wimer  v.  Simmons*  27 
Or.  1,  50  Am.  St.  Rep.  685,  39  Pac.  6.    Here 
the  right  is  set  up  and  claimed  against  the 
general  public,  which  must  include  the  state, 
in  which  the  fee  was  vested  for  the  benefit 
of  all  the  citizens  thereof.     Now  the  char- 
acter of  the  use  here  shown  cannot  be  said 
to   have   been   an   invasion   of   that   right. 
It  was  nothing  more  than  the  exercise  of  a 
right  common  to  all  of  the  citizens  of  the 
state,  by  plaintiff.     The  right  to  take  fish 
in  Rogue  river  with  seines  and  nets  plain- 
tiff possessed  before  and  at  the  time  of  his 
user,  and  the  exercise  of  that  right  by  him 
cannot  be  said  to  be  adverse  to  anyone,  for 
its  exercise  in  the  manner  here  shown  did 
not  necessarily  prevent  other  citizens  ffom 
also  exercising  the  same  right  at  any  time 
during  the  alleged   prescriptive  period.     If 
the  use   by  plaintiff  had   been   by   fencing 
off,  as  it  were,  a  portion  of  the  river  by 
stakes  or   fixed   inclosures,   or   by  erecting 
and    attaching   to   the    soil   or   bed   of   the 
stream  permanent  structures,  such  as  weirs, 
dams,  traps,  fish  wheels,  and  such  fixtures 
for  the  purpose  of  catching  fish,  it  would, 
of  necessity,  have  excluded  others  from  fish- 
ing in  the  same  place,  and  to  that  extent 
would   be   adverse.     "Fishing,   in    practice, 
may  be  of  two  kinds,  viz.:   (1)   with  nets, 
hooks,  or  other  movable  apparatus;    (2)  or 
by   means    of   weirs,    stakes,   or    fixed    in- 
closures or  fishing  places.     Now,  it  is  ob- 
vious that  the  public  right  of  fishing  can- 
not be  carried  on  by  the  latter  modes,  since 
an  indosure  by  one  person  excludes  others. 
Fishing   with    nets,    hooks,    etc.,    may,    ac- 
cording to  the  treatise  De  Jure  Maris,  be 
'either    as   a   liberty   without   the   soil,   or 
arise  by  reason  of  or  in  concomitance  with 
the  soil  itself  and  the  proprietorship  of  it.' 
Now,  as  the  public  cannot  claim  the  soil  un- 
der the  sea  or  of  the  shore  itself,  the  pub- 
lic fishing  of  the  subject  is  a  floating  liberty 
of  fishery  with  nets,  hooks,  etc.,  whereas  the 
several  or  private  fishery  may  be  claimed 
either   as   an   individual   personal   right  of 
fishing  with  nets,  hooks,  etc.,  in  locOf  the 
soil  or  shore  whereof  belongs  to  the  King 
or   to   any  private   subject,   or   it   may  bo 
claimed    as    appendant   or    appurtenant    to 
the   ownership  of  the  adjoining  manor  or 
freehold.      The   public    fishery    and    private 
fishery   are   incompatible   with   each   other. 
So,    also,    is    the    right   to   fish    with    nets, 
hooks,  etc.     (movable  machinery),  incompat- 
ible with  a  fixed  fishery.     No  fishery  with 
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DetSi  hooks,  etc.,  can  be  enjoyed  by  the  pub- 
lic, or  even  by  one  person,  in  a  place  where 
another   enjoys    a    private    right    to    make 
weirs  and  inclosures,  and  yet  both  of  these 
kinds  of  fishing  may  be  enjoyed  in  waters 
the  shore  and  soil  of  which  belong  to  an- 
other."    Moore's  Hall  on  Foreshore  &  Sea 
.  Shore,  3d  ed.  720.     Wherever  the  acquire- 
ment  by  prescription   of   a  several   fishery 
has-  been  recognized  by  the  courts,  evidence 
of  exclusive  possession  by  inclosure  of  the 
soil  covered  by  the  waters,  or  by  the  use  of 
fixed  appliances,  such  as  weirs,  traps,  etc., 
which  must  necessarily  exclude  the  public, 
seems  to  have  been  required.     Such  is  the 
declaration  of  Chief  Justice  Shaw  in  Lake- 
man  v.   Burnham,  7  Gray,  437,  that  such 
proof  in  general  can  be  made  only  by  show- 
ing an  actual  possession  of  the  flats  where 
the  tide  ebbs  and  flows,  by  building  there- 
on or  inclosing  the  same,  so  as  to  exclude 
the  access  of  boats  or  vessels.    "The  statute 
nowhere  defines  what  shall  be  an  adverse 
possession  sufficient  to  bar  an  entry,"  says 
Mr.  Justice  Strahan  in  Springer  v.  Young, 
14  Or.  280,  12  Pac.  400.     "An  adverse  pos- 
session cannot  begin  until  there  has  been 
a  disseisin,  and,  to  constitute  a  disseisin, 
there  must  be  an  actual  expulsion  of  the 
true  owner  for  the  full  period   prescribed 
by  the  statute.     An  adverse  possession   is 
aptly  defined  by  IngersOll,  J.,  in  Bryan  v. 
Atwater,  5  Day,  181,  5  Am.  Dec.  136,  to  be 
'a  possession  not  under  the  legal  proprietor, 
but  entered  into  without  his  consent  either 
directly  or  indirectly  given.     It  is  a  pos- 
session by  which  he  is  disseised  and  ousted 
of  the  lands  so  possessed.'    To  make  a  pos- 
session adverse,  it  must  be  'an  actual,  con- 
tinued, visible,  notorious,  distinct,  and  hos- 
tile possession.' "    Can  it  be  said  that  plain- 
tiff by  exercising    his  common  right  of  fish- 
ing in  a  lawful  manner,  and  not  necessarily 
incompatible  with   the  common   right,   has 
invaded   the   right  of  the   state  or  of  the 
people  generally,  and  maintained  a  hostile 
possession?     Now  it  is  true  that  plaintiff 
claims  to  have  warned  intending  fishermen 
away,  and  this  is  all  of  his  case,  as  shown 
here,  to  indicate  any  hostile  action  or  claim 
by  him;  but  the  intent  upon  which  adverse 
possession  is  founded  is  to  be  determined 
by  what  was  done,  not  by  what  was  said. 
Rowland  v.  Williams,  23  Or.  515,  32  Pac. 
402.     Again,  what  may   have  been   so   de- 
clared to  one  citizen   would  not  be  notice 
to   others,    of    an    adverse    claim    to    their 
rights,  but  it  is  as  fieeting  and  transient 
as  the  wind.     It  certainly  would  not  be  no- 
tice to  the  state,  whose  deputies  and  water 
bailiffs   cannot  be   supposed  to   be   present 
continuously,  and  observing  what  is  being 
done  and  said  at  each  fishing  place.     But 
"to  effect  that  result,  the  possession  taken 
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must  be  open,  hostile,  and  continuooj;  '>* 
must  unfurl  his  flag  on  the  land,  and  kpn 
it  flying,  so  that  the  owner  may  see,  if  be 
will,  that  an  enemy  has  invaded  his  o 
mains,  and  planted  the  standard  of  c«: 
quest.' "  Curtis  v.  La  Grande  Hydras' : 
Water  Co.  20  Or.  34,  10  L.R.A-  484^23  Ft- 
808,  25  Pac.  378. 

The  act  of  fishing  as  employed  by  plal'- 
tiff  is  not  adverse,  also,  because  not  ba.^i 
on  a  claim  of  right  inimical  to  the  right  •* 
others.     No  private  right  to  participate  r 
a  fishery  can  be  acquired  by  an  exercise    t 
a  public  right,  though  for  fifty  years,    ^'••a. 
V.   Weatherhead,    110   Mass.    175;    Slii^ger 
land  V.   International   Coiitr.    Co.   43  App 
Div.  215,  60  N.  Y.  Supp.  12;  Tinicum  Fi*t 
ing  Co.  V.  Carter,  61  Pa.  21,  100  Am.  De^ 
507.     By  the  exercise  of  his   pablic  rix': 
of  fishing,  plaintiff  has  not  afforded  to  aaj- 
one  grounds  of  action  to  question   his  •.<- 
sumed  rights.     The  reasoning  of  Mr.  Ju^ 
tice  Landon  in  Slingerland  v.  Intemation 
Contracting  Co.   supra,   is   much    in   p-c: 
here.     He  there  says:     "But  starting  v-ti 
the  presumption  that  the   right  of   fishi-j 
in  the  navigable  part  of  the  river   is  com 
mon  to  all,  then  the  plaintiff  is  met  vi: 
the  difficulty   that  every  time    he   and  h  - 
grantors  fished  in  these  waters  they  sizcp  > 
exercised  a  right  common  to  all,  and  in  so . 
ordination   to  the   legal   title   of   the  stav 
( Code,  §  368 ) ;  that  every  time  anyone  e'^ 
fished   therein,   he  did  so   of   like   eomn:*.*^ 
right.     If  the  plaintiff  excluded  any  fi»Ler 
man  from  these  waters,  that  might  be  r  - 
tice  to  such  fisherman,  but  it  would  not  br 
notice  to  the  state.     The  state   shoukl  r.-^ 
be   presumed  to  have   lost  its   title  unK* 
the   circumstances   charged    it   vrith   ni>ti-- 
of   the   necessity  of   protecting    it.     .    .   . 
The  plaintiff's  evidence  of  his  exclusive  w 
of  these  waters  for  fishing  was  to  the  eSvfi 
that  he  and  his  grantors,  and  those  mb'<B: 
he  or  they  permitted,  were  in  the  main  th'^ 
only    persons    who    fished    there;    that  ^x^ 
casionally    others    would    attempt    to   t^ 
there,  but  did  not  in  fact  do   any  fishiLj 
when  plaintiff's  or  his  grantors'  nets  vr'>. 
out.     Once  his  grantor  sued   a  person  bv^ 
cause  he  fished  there.    What  became  of  tv 
suit  does  not  appear.     The    plaintiff  ori-^ 
forbade  one  Lynch  from  depositing  dredj«-: 
material  there,  and  he  desisted.    Fiftv  mat* 
ago    plaintiff's   grantor    ordered    a    fishtnj 
party  away,  and  they  left.    This  and  ot.>r 
evidence  tended  to  show  that  plaintiff  ar.i 
his  grantors  for  fifty  years  claimed  the  ei* 
elusive    right   of   fishing   in    these    waters 
and    that    in   the   main    his    neighbors  r^ 
spected  the  claim.     We  do  not  think  tbe«« 
facts  affect  the  state.    Every  act  shown  s^ 
serting  the  right  of  exclusive  fishing  was  s* 
1  'unstable  as   water/   and   left   no  mark  to 
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warn  the  state  of  the  plaintiflTs  claim/'— 
citing  Knickerbocker  Ice  Co.  v.  Shultz,  41 
Hun,  458,  Id.,  116  N.  Y.  382,  22  N.  E.  564. 
The  latter  case  holds  that  the  right  to  navi- 
gate the  public  waters  and  to  fish  therein 
are   public  rights,  belonging  to  the  people 
at  large.     In  that  respect  every  individual 
has  the  same  right;  that  the  riparian  pro- 
prietor cannot  interfere  with  such  user  by 
the  public,  and  that,  should  he  attempt  to 
so   appropriate   to   liis  own  use  the   lands 
under   water  in  front  of  his  premises,  and 
to  that  end  should  build  thereon,  it  would 
constitute    a    purpiesture    which   the    state 
could  remove.    But  assuming  that  the  plain- 
tiff here  has  shown  an  open,  exclusive,  con- 
tinuous,  hostile,   and    adverse  user  with   a 
claim  of  right,  there  is  still  a  more  potent 
reason  wliy  it  would  not  ripen  into  a  per- 
fect prescriptive  title  of  a  several  fishery. 
Such  user  must  be  based  upon  a  claim  of 
right  different,  as  we  have  shown,  from  his 
public  or  common  right  of  fishing;  that  is 
to  say,   it  must  be  based  on  grant.     Pre- 
scription  rests   on   the    presumption   of   a 
grant,   which  has  been   lost  by   process   of 
time.    No  prescription  can  have  legal  origin, 
where  no  grant  could   have  been  made  to 
support  it.    2  Lewis's  Bl.  Com.  2d  ed.  266; 
Tinicum  Fishing  Co.  v.  Carter,  supra;  Ar- 
nold V.  Mundy,  6  N.  J.  L.  1-67,  10  Am.  Dec. 
3o6;     Knickerbocker    Ice    Co.    v.    Shultz, 
supra. 

The  title  to  the  bed  of  all  navigable  rivers 
being   in   the  state,  and  the   right  to   fish 
therein    being   subject   to    its   control    and 
supervision,  the  grant  of  an  exclusive  right 
to  fish  must  come  from  the  state,  either  by 
special  act  or  through  a  general  law.     But 
we  do  not  find  that  the  legislature  of  this 
state  has  ever  authorized  or  empowered  by 
general  law  any  of  its  officers  or  agents  to 
convey,  in  the  name  of  the  state,  to  anyone 
its  title  to  lands  covered  by  the  navigable 
waters  thereof,  or  particularly  any  exclu- 
sive rights  to  fish   therein;   but  such  gen- 
eral legislation  as  has  been  enacted  in  the 
exercise  of  its  proprietary  rights  over  navi- 
gable waters  and  the  rights  of  fishing  there- 
in, with  one  exception,  appears  to  have  been 
for  the  common  benefit  of  all  citizens,  and 
not  for  the  particular  advantages  of  any. 
The  exception  is  an  act  approved  February 
17,  1809,  upon  which  plaintiff  to  some  ex- 
tent relies.     The  material  part  of  this  act 
is  as  follows:     *'Sec.  2.  The  owner  or  own- 
ers   of    tide    lands    and    riparian    owners 
above  tide  water  on  ^ch  of  said  rivers  (in- 
cluding   Rogue    river),    as    appurtenances 
thereto,  shall  have  the  exclusive  right  and 
privilege   of    fishing   for    salmon    fish   with 
seines  and  nets,  and  hauling  and  landing 
seines  and  nets  on  said  lands;  and  no  per- 
son or  persons  shall  anchor  said  nets  or  put 
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or  place  any  obstruction  or  obstructions 
whatever  in  the  water  fronting  said  tide 
lands  in  any  place  or  places  where  said  tide 
lands  are  used  for  hauling  or  landing 
seines."  Acts  1890,  p.  72.  This  statute  ap- 
parently grants  to  the  owners -of  tide  lands 
the  exclusive  right  and  privilege  of  fishing 
for  salmon  fish  with  seines  and  nets  on 
such  lands  while  covered  by  the  tide,  as 
well  as  of  drav^ing  seines  thereon.  The 
first  right  attempted  to  be  granted  by  this 
statute  is  a  part  of  the  jus  publicum  held 
by  the  state  in  trust  for  the  people,  and 
is  an  addition  to  the  fU9  privatum,  which 
passed  from  the  state  to  the  grantee  by  the 
tide-land  deed;  and  the  second  right  at- 
tempted to  be  granted  is  no  more  than  a 
confirmation  of  that  which  the  grantee  had 
without  the  statute.  It  is  not  clear  from 
the  evidence  whether  the  defendants  drifted 
with  their  nets  over  the  tide  lands  of  plain- 
tiff while  covered  with  the  tide,  but  from 
the  tenor  of  the  stipulation  between  the 
parties,  heretofore  noticed,  it  may  be  in- 
ferred that  they  did,  and  therefore  it  he- 
comes  necessary  to  consider  the  validity 
of  this  statute  with  reference  to  its  securing 
to  appellant  an  exclusive  right  to  fish  there- 
on. So  far  as  this  act  attempted  to  vest 
in  the .  upland  or  tide-land  owner  the  ex- 
clusive right  to  fish  in  the  waters  of  Rogue 
river,  which  was  formerly  enjoyed  and  pos- 
sessed by  the  public  as  of  common  right, 
we  are  of  the  opinion  that  it  would  be  in- 
operative and  void,  as  coming  within  the 
prohibition  of  article  1,  §  20,  of  the  Con- 
stitution, which  provides:  ''No  law  shall 
be  passed  granting  to  any  citizen  privileges 
or  immunities  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens." 
Construing  this  section  of  the  Constitu- 
tion in  the  case  of  White  v.  Holm  an,  44  Or. 
180,  74  Pac.  033,  1  A.  &  £.  Ann.  Cas.  843, 
it  was  held  by  this  court  to  inhibit  the 
granting  of  a  monopoly  in  a  lawful  and 
uuinjurious  business,  which  may  be  con- 
ducted as  of  common  right.  The  business 
of  fishing  is  unquestionably  lawful  and  uu- 
injurious, and  its  exercise  in  navigable 
waters  is  not  only  a  matter  of  common  and 
public  right  (Schultes,  Aquatic  Rights,  16- 
55,  14  Law  Library,  4,  25),  but  is  a  right 
of  citizenship  and  property  combined  (Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248).  Hence  the  grant  to  one  of  an  ex- 
clusive right  to  fish  would  not  only  create 
a  monopoly  in  one  citizen  by  taking  from 
others  a  right  of  citizenship,  but  would  de- 
stroy by  the  same  act  a  right  of  property 
vested  in  each.  In  the  case  of  Slingerland 
V.  International  Contracting  Co.  supra, 
Landon,  J.,  says:  "The  plaintiff's  claim  is 
not  to  the  land,  but  to  what  may  come  be- 
cause of  the  land, — an  incorporeal  heredita- 
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ment,  which  Blackstone  classifies  as  a  fran- 
chise. 2  Bl.  Com.  30.  It  manifestly  is  a 
franchise  if  it  is  a  private  exclusive  monop- 
oly of  a  public  right.  It  is  an  easement 
if  it  is  the  servitude  which  the  servient 
tenement — the  river — must  yield  to  the  do- 
minant tenement, — the  upland.  Under  our 
state  Constitution,  it  is  doubtful  whether 
any  franchise  can  be  granted  except  to  pro- 
mote the  public  welfare.  Art.  3,  §  18.  To 
grant  to  one  person  the  exclusive  right  of 
fisliing  in  any  part  of  the  Hudson  river 
would  be  to  deprive,  without  due  process 
of  law,  every  other  person  of  his  privilege 
of  fishing  there.  The  nature  of  the  title 
of  the  state  to  the  river  does  not  admit  of 
its  subjection  to  a  perpetual  unconditional 
easement  in  favor  of  the  upland."  The  sec- 
tion of  the  Constitution  of  New  York  there- 
in referred  to  rends  as  follows:  "The  legis- 
lature shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases,  .  .  . 
granting  to  any  private  corporation,  as- 
sociation, or  individual  any  exclusive  privi- 
lege, immunity,  or  franchise  whatever. 
....'*  N.  Y.  Rev.  Stat.  1882, 7th.  ed.  p.  83, 
art.  3,  §  18.  Affirming  this  case  on  appeal. 
Justice  Gray  expressly  approves  of  the 
opinion  of  Landon,  J.,  Slingerland  v.  In- 
ternational Contracting  Co.  supra,  and 
adds:  ''The  state  could  not  grant  an  ex- 
clusive right,  and  if  there  was  no  authority 
in  law  for  such  a  grant,  it  will  not  be  im- 
plied as  the  basis  of  a  right  by  prescrip- 
tion. Knickerbocker  Ice  Co.  v.  Shultz,  116 
N.  Y.  382,  22  N.  E.  564.  He  could  gain 
no  exclusive  title  by  continuous  or  adverse 
user,  for  the  river  was  common  to  all. 
The  title  of  the  state  was  in  trust  for  the 
people,  and  all  rights  exercised  in  the  waters 
of  the  river  were  enjoyed  in  common.  Fish- 
ing in  navigable  rivers  or  in  arms  of  the 
sea  is  presumptively  common  to  the  public 
(Hooker  v.  Cummings,  20  Johns.  101,  11 
Am.  Dec.  240),  and  the  presumption  mili- 
tates necessarily  against  any  title  having 
been  acquired  exclusive  as  to  the  state  and 
the  public."  160  N.  Y.  60,  56  L.R.A.  494, 
61  N.  E.  995.  At  an  earlier  period  of  the 
judicial  history  of  that  state,  its  court  of 
last  resort  discussed  to  some  extent,  in  the 
case  of  Re  Union  Ferry  Co.  08  N.  Y.  130, 
the  character  of  the  privileges  or  franchises 
at  which  the  constitutional  prohibition  in 
question  was  aimed;  citing  familiar  in- 
stances of  grants  of  exclusive  privileges  or 
franchises  by  acts  authorizing  the  estab- 
lishment of  ferries,  toll  bridges,  turnpikes, 
telegraph  lines,  and  the  like.  The  case  of 
Slingerland  v.  International  Contracting 
Co.  supra,  is  the  latest  judicial  expression 
in  this  country  on  the  questions  involved, 
and  according  to  one  text  writer,  excepting 
one  other  case,  is  the  only  American  case 
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in  which  the  question  of  a  ri^ht  of  aerenl 
fishery  is  directly  invok'ed  and  detemnsfd 
The  conclusions  therein  announced  appe&r 
to  us  to  be  sound  and  applicable  to  tfae  csm 
now  in  hand. 

We  are  of  the  opinion,  therefore,  that  t&e 
grant  to  a  citizen  of  an  exclusive  right  to 
fish  in  a  navigable  stream,  w^here,  primi 
facie,  all  have  a  common  ri^ht  to  fish,  id 
the  creation  of  a  monopoly,  which  cooks 
within  the  prohibition  of  §  20,  art.  1,  of  the 
Constitution  of  Oregon,  which  is  substantial- 
ly  the  same  in  that  respect  as  that  of  Xev 
York.  For  this  reason,  whaterer  6bdnt- 
tions  or  inferences  most  favorable  to  plaia- 
tiff  may  be  made  from  the  evidence  in  this 
case,  his  claim  of  an  exclusive  right  to  the 
fishery  in  Rogue  river  must  be  held  to  ban 
no  legal  basis. 

The  decree  of  the  lower  court  slioaM  be 
afiirmed. 


A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  vu 
handed  down  August  4,  1008: 

This  case  has  been  carefully  re-examined. 
and  we  are  satisfied  with  the  oonclosisB 
heretofore  reached. 

Petition  for  rehearing  will  therefore  be 
overruled. 


VIRGINIA  SUPREME  COURT  OP 
APPEALS. 

W.   E.   JOHNSON,   Appt., 

V. 

E.  H.  WILLIAIklS  et  aL 
(—  Va.  — ,  68  S.  E.  410.) 

Fictitious    partnership  —  firm    ci«dl^ 

ors  —  priority. 

Creditors  of  a  business  carried  on  by  as 
individual  under  a  partnership  name  have 
no  right,  in  case  of  a  general  aasignment 
for  their  benefit,  to  be  paid  out  of  the  sa- 
sets  of  the  business  in  priority  to  one  who 
had  received  a  chattel  mortgage  upon  then, 
to  secure  the  individual  debt  of  the  one 
carrying  on  the  business,  since  the  oetea- 
sible  partner  has  no  equities  in  such  assets 
through  which  the  claims  of  creditors  of 
the  partnership  can  be  satisfied  in  priority 
to  those  of  the  individual  partner, 

(June  0,  1010.) 


Xote.  —  Right  of  creditors  of  o&tenaibU 
partnership  to  a  preference  aver  in- 
dividual  creditors^  where  Jtustness  is 
carried  on  by  indivdMol  Uk  a  frm 
name. 

As  is  stated  in  Johitson  t.  WiixiAar<(. 
the  weight  of  authority,  although  there  is 
a  decided  and  irreconcilable  conflict,  seems 
to  favor  the  view  that  the  creditors  of  a 
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APPEAL  hj  one  holding  a  chattel  mort- 
gage on  property  of  G.  H.  Johnson, 
bankrupt,  from  a  judgment  of  the  Circuit 
Court  for  Isle  of  Wight  County  distributing 
the  proceeds  of  his  undertaking  business  to 
the  payment  of  general  creditors  in  priori- 
ty to  his  chattel  mortgage  claim.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  N.  Sebrell,  Jr.,  for  appellant. 

Messrs.  E.  H.  Williams,  J.  U.  Burges, 
George  F.  Whitley,  and  Robert  W. 
l¥ithers,  for  appellees: 

In  Virginia,  whenever  a  partnership,  actu- 
al or  ostensible,  is  proved,  the  law  presumes 
that  creditors  knowing  of  the  nominal  part- 
nership, and  having  no  notice  that  one  of 


the  partners  is  not  in  fact  a  partner,  ex- 
tended credit  on  the  faith  and  credit  of  the 
firm. 

Weaver  v.  Tapscott,  0  Leigh,  433;  Ward 
V.  Motter,  2  Rob.  (Va.)  536;  Nidnay  v. 
Harvey,  0  Gratt.  466;  Sale  V.  Dishman,  3 
Leigh,  548;  Gait  v.  Callan4,  7  Leigh,  504; 
Parsons,  Partn.  104. 

Where  the  assets  of  a  partnership  are  in 
the  hands  of  a  court  of  equity  for  proper 
distribution,  the  claims  of  social  creditors 
are  entitled  to  priority  over  the  individual 
partners  or  their  creditors. 

Maddock  v.  Skinker,  93  Va.  479,  25  S.  E. 
535;  Christian  v.  Ellis,  1  Gratt.  396;  Penn 
V.  Whitehead,  17  Gratt.  503,  04  Am.  Dec. 


business  carried  on  by  an  individual  under 
a  partnership  name  have  no  right,  in  case 
of  insolvency,  to  be  paid  out  of  the  assets 
of  the  business  in  priority  to  individual 
creditors  of  the  one  carrying  on  the  busi- 
ness. In  general  the  cases  so  holding  are 
grounded  upon  the  fact  that  the  so-called 
partnership  creditors  as  such  have  no  lien 
upon  the  partnership  effects  for  the  pay- 
ment of  their  claims  until  their  debts  are 
reduced  to  judgment,  and,  as  a  consequence, 
to  entitle  them  to  a  preference,  any  rights 
must  be  worked  out  through  the  rights  of 
the  partners  as  between  themselves,  to  re- 
quire the  application  of  the  firm  assets  to 
the  payment  of  the  firm  debts  to  protect 
themselves  from  personal  liability,  and, 
consequently,  when  there  are  no  partners, 
the  essential  requisite  to  a  right  to  a  prior- 
ity fails,  unless  an  estoppel  intervenes. 
The  doctrine  of  estoppel,  however,  is  un- 
availing except  in  exceptional  cases,  for  the 
reason  that  it  is  considered  as  personal,  and 
therefore  as  not  inuring  to  the  benefit  of 
creditors  in  general. 

On  the  other  hand,  some  courts  have  al- 
lowed creditors  of  an  ostensible  partnership 
a  preference  over  individual  creditors,  on 
the  theory  that  in  equity  the  assets  of  the 
business  must,  as  to  creditors  regarding  it 
aa  belonging  to  a  partnership  and  dealing 
with  reference  to  it  as  such,  be  regarded  as 
the  joint  property  of  the  ostensible  part- 
ners, while  other  courts  have  reached  a 
similar  conclusion  by  way  of  the  so-called 
doctrine  of  reputed  ownership. 

In  accordance  with  the  rule  laid  down -in 
Johnson  v.  Willtams  and  in  Bixler  v. 
Kresge,  169  Pa.  405,  47  Am.  St.  Rep.  920, 
S2  Atl.  414.  and  Scull's  Appeal,  115  Pa. 
141,  7  Atl.  588,  both  of  which  are  sufficient- 
ly set  out  therein,  it  is  held  in  Himmel- 
reich  v.  Shaffer,  182  Pa.  201,  61  Am.  St. 
Rep.  698,  37  Atl.  1007,  that  a  partnership 
creditor  can  work  out  a  preference  only 
through  the  equities  of  partners,  and  that 
therefore,  if  there  is  no  partnership  as  a 
matter  of  fact,  there  is  nothing  upon  which 
a  partnership  creditor  cnn  found  a  clnim 
for  preference  over  individual  creditors. 
And  this  seems  to  have  been  the  earlier 
law  of  Pennsylvania  as  well.  York  County 
Bank's  Appeal,  32  Pa.  446. 
31  L.R.A.(N.S.) 


So,  in  Miller  v.  Their  Creditors,  37  La. 
Ann.  604,  where  an  individual  was  carrying 
on  his  business  under  a  firm  name,  it  was 
held  that  the  creditors  who  dealt  with  him 
under  his  firm  name  could  obtain  no  pref- 
erence over  creditors  who  had  previously 
dealt  with  him  under  his  individual  name, 
and  that  all  creditors  must  stand  on  the 
same   footing. 

And  in  Bremen  Sav.  Bank  V.  Branch- 
Crookes  Saw  Co.  104  Mo.  425,  16  S.  W. 
209,  it  was  said  that  debts  created  by  an 
individual  for  his  business  carried  on  under 
a  firm  name,  "and  his  other  debts,  stand 
upon  the  same  footing  in  relation  to  all 
his  property.  A  firm  creditor  has  a  pref- 
erence over  a  separate  creditor  in  the  dis- 
tribution of  the  partnership  property.  But 
this  is  predicated  solely  on  the  fact  that 
there  is  joint  property.  Where  there  is  no 
joint  property,  there  is,  of  course,  nothing 
on  which  the  rule  can  operate.  Here  the 
property  all  belonged  to  Branch  individual- 
ly, and  in  such  case  all  debts  are  the  debts 
of  Branch,  and  no  one  can  be  preferred  over 
another." 

In  Nairn  v.  Sir  William  Forbes  &  Co. 
25th  Nov.  1795  (set  out  in  footnote  in  2 
Bell's  Commentaries  on  the  Law  of  Scot- 
land, 625),  creditors  who  had  dealt  with 
an  individual  acting  under  a  firm  name 
urged  the  impracticability,  amidst  the  rapid 
transactions  of  trade,  of  inquiring  into  the 
private  situation  of  an  ostensible  company, 
and  the  legality  of  trusting  to  its  apparent 
stock,  its  prosperity,  etc.,  and  contended 
that  where  there  is  a  firm,  it  is  impossible 
to  prove  that  no  partner  was  concerned; 
that  even  if  it  were  proved  that  no  one  else 
was  engaged,  it  is  a  fraud  of  which  neither 
the  principal  himself  nor  the  creditors  can 
take  advantage;  and  that  the  funds  being 
vested  not  in  the  individual,  but  in  the 
firm,  there  is  a  right  in  the  nature  of  a 
trust,  to  be  implied  for  the  benefit  of  those 
who  contracted  with  the  firm.  The  court, 
however,  refused  to  make  any  distinction 
in  favor  of  the  creditors  of  the  firm  set  up 
by  the  individual,  but  massed  together  the 
whole  of  the  debts  of  the  firm  as  such  and, 
of  the  owner  as  an  individual,  upon  the 
larround  that  the  pretended  company's  cred- 
itors' claims  of  preference  rested  upon  tha 
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478;  Marks  v.  Hill,  15  Gratt.  400;  Shackel- 
ford y.  Shackelford,  32  Gratt.  481;  Mill- 
hiscr  V.  McKinley,  08  Va.  207,  35  S.  E. 
440;  Wayt  v.  Peck,  9  Leigh,  434;  Straus  v. 
Kerngood,  21  Gratt.  584;  22  Am.  A,  Eng. 
Knc.  Law,  2d  ed.  p.  105;  Van  Kleeck  v. 
McCabe,  87  Mich.  509,  24  Am.  St.  Rep.  182, 
49  N.  W.  872 ;  Kelly  v.  Scott,  40  N.  Y.  505 ; 
Thayer  v.  Humphrey,  91  Wis.  276,  80  L.R.A. 
549.  51  Am.  St.  Rep.  887,  64  N.  W.  1007; 
Gibbs  V.  Humphrey,  91  Wis.  Ill,  64  N.  W. 
750;  Thomas  Adams  k  Co.  v.  Albert,  155 
N.  Y.  356,  63  Am.  St.  Rep.  675,  49  N.  E. 
929;  Shumaker,  Partn.  p.  231. 

Social  assets  cannot  be  diverted  from  the 
payment  of  social  debts  to  individual  pur- 
poses without  the  consent  of  both  partners, 
and  then  not  in  fraud  of  the  social  creditors. 


Baer*s  Sons  v.  Wilkinson,  35  W.  Va.  42i 
14  S.  E.  1 ;  Darby  v.  Gilligan,  33  W.  Va.  246, 
6  L.R.A.  740,  10  S.  E.  400;  Grobe  ▼.  Roup, 
44  W.  Va.  197,  28  S.  E.  700. 

A  prior  mortgage  given  by  one  partficr  oa 
the  firm's  assets,  to  secure  his  individual 
creditor,  conveys  only  his  equity  in  suc'i 
property,  and  such  mortgage  must  yield, 
in  a  court  of  equity,  to  the  superior  elaitas 
of  unsecured  social  creditors. 

22  Am.  k  Eng.  Enc.  Law,  p.  497 ;  Mai[ veil 
v.  Wheeling,  9  W.  Va.  206;  Darby  ▼.  Gilli- 
gan, supra;  McCoy  v.  Jack,  47  W.  Vs.  201, 
34  S.  E.  991 ;  30  Cyc.  Law  ft  Proc.  p.  545; 
Maddock  v.  Skinker,  93  Va.  479,  25  S.  E. 
635;  Liberty  Sav.  Bank  y.  Campbell,  75  Va. 
634 ;  Binns  v.  Waddill,  32  Gratt.  588 ;  Lewis 
v.  Caperton,  8  Gratt.  106;  Garland  ▼.  Rives. 


individual's  .fraudulent  use  of  a  firm  name, 
whereas  the  private  creditors  merely  take 
their  debtor's  funds,  and  that  the  doctrine 
of  an  individual  company  puts  a  dangerous 
power  of  acting  unfairly  in  debtors'  bands. 

In  Mississippi,  under  a  statute  (Code 
1880,  §  1800)  which  provides  that  if  one 
transacts  business  as  a  merchant  or  trader 
with  the  addition  of  the  words  "agent,  fac- 
tor, or  company,  or  and  company,"  etc.,  and 
fails  to  disclose  the  name  of  his  principal 
or  his  partner's  name  by  a  sign,  etc.,  the 
firm  property  shall,  as  to  his  creditors,  be 
treated  as  his  property,  it  was  held,  where 
a  person  conducted  a  business  under  a  firm 
name  without  complying  with  the  stat- 
ute, that  attaching  individual  creditors  who 
had  proceeded  against  the  person  conduct- 
ing the  business  alone  were  entitled  to 
priority  over  subsequent  attaching  credit- 
ors who  proceeded  against  the  alleged  firm 
as  such.  Bates  y.  Nuckols  (Miss.)  11  So. 
109. 

The   general   theory    that   the   rights   of 
partnership  creditors  must  be  worked  out 
through  the  equities  of  the  partners   was 
recognized  in  ifelly  y.  Scott,  49  N.  Y.  595, 
and    the   court    said,    in    effect,    that    that 
theory  would  prevent  preferences  in  favor 
of  creditors  of  the  ostensible  firm,  if  it  were 
necessary  to  decide  the  point  on  the  facts 
as  they  actually  exist,  but  held,  in  a  eon- 
test  between  the   assignees   in  bankruptcy 
of  the  individual  who  owned  the  business, 
and   the'  attaching  creditors  to  the  osten- 
sible  firm,   that,   inasmuch   as  creditors   of 
the   ostensible   firm   who   dealt  with    it  in 
ignorance  of  the  real  state  of  facts  had  a  I 
right  to  rely    and  were  presumed  to  have  | 
relied,  not  only  upon  the  personal  responsi-  j 
bility  of  the  nominal  partners,  but  upon  the  i 
equitable  lien  upon  the  firm   property  re- 1 
suiting    from    that    relationship,    both    the ' 
actual    owner   and   his    assignees   were    es- ! 
topped    from    denying   that    a   partnership  | 
existed  as   represented,  and   that  the  firm  | 
creditors    were   entitled    to   all    the    rights  i 
which    they    would    have    had    if   such    had  ■ 
been  the  fact,  and  therefore  to  a  preference  | 
over  the  individual  creditors  in  the  assets 
nominally   of   the    firm.     In    working   out  I 
31  L.ILA.(N.S.) 


this    result.    Chief    Justice    Ohureh     said: 
''The  point  is,  In  what  position  did  Shav- 
han    [the   sole  owner]    place   Mendall   and 
Palmer  [the  nominal  partners]   by  his  acts 
and  declarations?     It  is  not  what  possible 
contract  they  might  have  made,  but  from 
Shawhan's  acts  how  had  the  public  a  right 
to  regard  them?     I  think  that  the  fair  and 
reasonable    inference    which    any    bnsinefls 
man    dealing    with    the    firm    would    dra* 
from    the    acts    and    conduct    of    Shawhan 
would  be  that  he  had  admitted  Mendall  ami 
Palmer    as    partners,     with    the     ordinary 
rights  and  subject  to  the  usual  obligatioa* 
incident  to  that  relation.    If  so,  we  cannot 
say  that  the  attaching  creditor  did  not  deal 
with  the  firm,  and  give  them  credit  partly 
on  the   supposition   that  he   would   be  es- 
titled  to  the  preference  which   he   is   ixiv 
seeking  to  enforce.     It   is  not  unusual  to 
give  a   firm   credit,  when   the   same  credit 
would  be  withheld  from  either  of  the  in- 
dividuals   composing    it,    because     of    this 
known   right   of   preference  to   partnership 
effects.     If  I  am  right  in  translating  the 
acts  of  Shawhnn  as  a  deliberate  and  defin- 
ite representation  that  Mendall  and  Palmer 
were  partners,   with   the  usual   rights  and 
obligations,  and  that  the  attaching  creditor 
properly   so   regarded   them,  and   ^ve  the 
firm  credit  upon  the  faith  of  it,  it  follows, 
as  a  necessary  legal  sequence,  that  he  can- 
not be  permitted  to  deny  it  to  the  injury 
of  the  creditor,  upon   the   principle   of  as 
estoppel  in  pais.     It   is  conceded   that  so 
right  could  be  derived  through  the  nominal 
partners,  because  they  possessed  none,  and 
whether  they  claim  or  renounce  all   part- 
nership rights  is  of  no  consequence.     The 
rights  of  the  attaching  creditors  must  rest 
upon    the    legal    inability    of    Shawhan    to 
deny  that  they  possessed  the  rights  requis- 
ite to  sustain  the  creditors'  claim   to  this 
money.     ...    If  secret  agreements  of  an 
unusual  character,  creating  relations  dimt- 
ly  at  variance  with  those  which  are  ap|«r- 
ent,    can    deprive    partnership    creditors   of 
that  preference  wliich  the  law  declares  jnst, 
and  expose  the  property  to  the  individnal 
creditors    of    one    of    the    partners.    groM 
frauds  could  be  committed  not   only,  bat 
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4    Rand.     (Va.)    282,    15    Am.    Dec.    750; 
Mechem,  Elements  of  Partn.  §  323. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  facts  agreed  that 
6.  H.  Johnson  was  the  sole  owner  of  a  hard- 
ware business  in  the  town  of  Smithficld, 
which  was  conducted  under  the  name  of  0. 
H.  Johnson  &  Company.  He  was  also  the 
sole  owner  of  an  undertaking  business  con- 
ducted in  the  same  town,  but  at  a  different 
house,  under  the  name  of  Johnson  &  Seward. 
6eward  owned  no  part  of  the  business,  re- 
eeiyed  none  of  the  profits,  but  occasionally 
worked  in  the  undertaking  establishment, 
for  which  he  received  pay  for  the  time  he 
Morked.      With    Seward's    knowledge,    his 


name  appeared  on  the  sign  in  front  of  %he 
house  in  which  the  undertaking  business 
was  conducted,  also  on  letter  heads,  hill- 
heads,  and  stationary  generally.  Orders  for 
goods  for  the  undertaking  business  were 
signed  "Johnson^  &  Seward,"  and  notes  evi- 
dencing indebtedness  therefor  wer^  signed  in 
the  same  manner;  Johnson  making  the  or- 
ders and  the  notes. 

On  February  1,  1908,  Johnson,  being  in- 
debted to  W.  £.  Johnson  in  the  sum  of  $],- 
500  for  money  advanced  and  suretyship 
undertaken,  executed  a  writing  in  form  of 
a  bill  of  sale,  but  in  fact  a  chattel  mort- 
gage, on  all  the  goods  and  stock  in  the 
undertaking  business,  to  W.  E.  Johnson,  to 
secure  the  said  indebtedness,  which  paper 
I  was  duly  recorded  on  the  same  day.     On 


the  confidence  of  the  commercial  commun- 
ity would  be  impaired,  and  the  business 
interests  of  the  country  suiter.  All  secret 
arrangements  between  partners  to  the  in- 
jury of  third  persons  are  void.  Shawhan 
being  estopped  from  denying  the  rights  of 
the  attaching  creditors,  his  assignees  are 
also  estopped.  They  have  no  other  or  su- 
perior rights  to  him,  and  they  are  vested 
with  the  property  subject  to  all  equities 
against  it  in  his  hands." 

And  the  above  decision  is  approved  in 
Hillman  v.  Moore,  3  Tenn.  Ch.  454,  but 
with  the  limitation  that  the  rule  does  not 
apply  where  the  contest  is  between  the 
^editors  of  the  supposed  firm  and  a  bona 
fide  creditor  of  the  owner  who  had  acquired 
a  legal  rifsfht  by  levy  and  sale  before  the 
firm  creditors  had  secured  a  lien,  the  es- 
toppel being  considered  as  personal  to  the 
party  bound  or  one  in  his  shoes.  See  also 
Meridian  Nat.  Bank  v.  McConica,  8  Ohio 
C.  C.  442.  wherein  is  was  held  that,  as  be- 
tween individual  and  partnership  creditors, 
there  must  be  a  partnership  in  fact,  or  the 
property  held  by  the  firm  as  such  would 
^le  treated  as  individual  property,  unless 
the  law  of  estoppel  intervened,  and  that 
Ruch  intervention  would  take  place  only  as 
to  the  parties  that  dealt  with  the  alleged 
partners  in  that  relation.  And  as  to  the 
necessity  of  a  partnership  in  fact,  sec  Dens- 
more  v.  Mathews,  infra. 

In  Whitworth  v.  Patterson.  6  Lea,  119, 
it  was  held  that  creditors  of  a  firm  hnve 
no  equities  except  such  as  can  be  worked 
out  through  the  partners,  and  that  when 
in  reality  there  is  no  actual  partnership, 
creditors  of  the  ostensible  partnership  have 
no  equity  to  work  out,  and  therefore 
cannot  be  given  a  preference  over  indi- 
vidual creditors  of  the  sole  owner  of  the 
husiness,  although  another  had  been  held 
out  as  a  partner,  it  beine  said  th«t 
whatever  rights  creditors  of  the  ostensible 
firm  would  have  would  be  by  way  of  equi- 
table estoppel,  but  that  that  estoppel  would 
^e  purely  personal  on  the  parties,  and 
^ould  not  aflfect  cenerally  the  rights  of 
^^e  creditors  of  the  actual  owner.  ITcre 
t))e  nominal  partner  was  held  out  as  an 
31  L.R.A.(N.S.) 


actual   partner  to  a   few  individuals  only, 
and  the  court,  holding  that  even  as  to  them 
the  proof  of  the  holding  out  of  a  partner- 
ship relation   was   not   sufficiently   positive 
to  warrant    invocation   of  the    doctrine   of 
estoppel,  said  that  the  general  statements 
or    admissions    of    the    real   owner   of   the 
property    that    another    was    his    partner 
therein    were    overcome   by    positive    proof 
of  the  real  agreement  between  the  ])arties. 
And  in  Scull's  Appeal,  supra,  it  was  held 
that  an  advertisement  signed  by  the  own- 
er of  a  certain  business,  to  the  effect  that 
he   would  continue   it   under   a   given   firm 
name,  admitting  certain  named  parties  to 
interests,  did  not  warrant  the  inference  that 
such  persons  were  admitted  as  partners,  so 
as  to  work  an  estoppel  to  one  dealing  with 
the  supposed  firm  who  did  not  inquire  fur- 
ther  as   to   the   true   relation   existinir  be- 
tween the  parties.    And  in  Ex  parte  Sheen, 
L.  R.  6  Ch.  Div.  235,  it  was  held  that  a 
holding  out  to  three  creditors  only  that  a 
business   was   conducted  by   a   partnership, 
when  in  fact  it  was  owned  by  an  individ- 
ual, was  not  sufficient  to  constitute  an  os- 
tensible   partnership    which    would    entitle 
creditors   dealing  with  it  as  a  partnership 
to  a  preference  over  individual  creditors  of 
the  real  owner.     And  in  Hillman  v.  Moore, 
supra,  it  was  held  that,  although  one  rep- 
resented  himself   to   be   a   partner   of   the 
sole  owner  of  a  business,  and  was  held  out 
to  the  world  by  such  owner  as  a  partner, 
such    facts,    while    rendering    the    nominal 
partner  liable  as  a  partner,  do  not  disprove 
the  denial   of  the  existence  of  a   partner- 
ship by   the   ostensible   partners,   so   as   to 
give   creditors    dealing   with    the   supposed 
firm    as    such    rights    through    them    which 
would  entitle  them  to  a  preference  over  in- 
dividual creditors  of  the  sole  owner. 

In  nrabenheimer  v.  RindskotT  Bros.  64 
Tex.  49.  where  an  individual  was  carrying 
on  a  business  under  a  firm  name,  it  was 
held  that  unless  there  is  a  real  partnership, 
there  can  be  no  right  of  preference  to  which 
the  partnership  creditors  can  be  subrogated, 
for  the  reason  that  there  are  no  partners 
to  demand  that,  in  case  of  insolvency  of  the 
firm,  the  partnership  property  shall  be  ap- 
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the  20th  of  the  same  month,  Johnson,  being 
insolvent,  executed  a  deed  of  assignment  to 
E.  H.  Williams  and  two  other  persons  as 
trustees,  conveying  all  his  property  of  every 
kind  for  the  benefit  of  all  his  creditors  pro 
rata. 

The  trustees  in  the  deed  of  assignment 
filed  their  bill,  asking  to  administer  the 
trust  under  the  direction  of  the  court,  mak- 
ing G.  H.  Johnson,  their  grantor,  and  W. 
E.  Johnson,  the  chattel  mortgagee,  parties 
defendant.  Neither  Seward  nor  the  credit- 
ors of  Johnson  were  made  parties. 

Upon  a  hearing  of  the  cause,  the  trial 
court  held  that  the  chattel  mortgage,  al- 
though prior  in  time  to  the  general  assign- 
ment, was  subordinate  to  that  assignment, 
and  that  the  chattel  mortgagee  was  entitled 


to  receive  nothing  under  it  until  mil  t> 
creditors  of  G.  H.  Johnson,  trading  as  Jo!:q 
son  &,  Seward,  had  been  paid  in  fall,  ^ 
rected  the  trustees  to  so  distribute  the  pr> 
ceeds  of  the  undertaking  business,  and  di* 
missed  the  bill.  From  that  dcMsree  this  ap- 
peal was  taken. 

The  second  error  assigned  (and  in  ih^ 
view  we  take  of  the  case  the  only  one  tb^: 
it  is  necessary  to  consider)  is  that  the  tn^:  ' 
court  erred  in  holding  that  the  creditorf^ 
of  Johnson  in  the  undertaking  business  hii 
a  lien  on  the  assets  of  that  business  saperi<^ 
to  the  chattel  mortgage  of  \V.  E.  Johnf'^ 

Assuming  (and  we  cannot  do  more  in  tU' 
case,  as  neither  Seward  nor  the  ereditorit 
are  parties  to  this  suit)  that  Seward  «^- 
and  is  personally  liable  to  the  creditors   -t 


plied  to  partnership  debts,  and  that  there- 
fore there  are  no  rights  to  be  subrogated 
to.  The  question  of  estoppel  was  raised  in 
this  case,  as  it  appeared  that  a  certain  per- 
son had  been  held  out  to  certain  creditors 
as  a  partner,  but  the  court,  after  admit- 
ting that  the  actual  owner  of  the  business 
would  be  estopped  as  to  persons  to  whom 
such  representation  had  been  made,  and  who 
had  relied  thereon,  to  dispute  the  existence 
of  the  firm  or  his  liability  for  the  debt^ 
contracted  by  the  supposed  partner  in  the 
course  of  the  legitimate  business  of  the  os- 
tensible firm  disposed  of  the  question  as 
affecting  the  right  to  a  preference,  on  the 
ground  that  the  estoppel  would  not  affect 
anyone  but  the  actual  owner,  and  that 
therefore  creditors  to  whom  no  representa- 
tions of  partnership  had  been  made  would 
not  be  estopped  to  deny  the  partnership 
unless  they  had  taken  some  part  in  the 
fraudulent  representations  as  to  the  exist- 
ence of  a  partnership,  and  that,  as  to  such 
creditors,  the  creditor  in  whose  favor  the 
estoppel  acted  would  have  no  preference 
whatever. 
But  in  Thayer  v.  Humphrey,  91  Wis.  276, 

30  L.R.A.  549,  .51  Am.  St.  Rep.  887.  64  N. 
W.  1007,  a  leading  case,  it  was  held  that 
creditors  who  have  trusted  persons  as  part- 
ners, and  a  business  as  that  of  the  firm, 
when  in  fact  it  was  owned  by  one  of  the 
ostensible  partners  individually,  may  hold 
the  property  used  to  carry  on  the  business 
of  the  ostensible  partnership  subject  to 
their  claims  in  case  of  insolvency,  to  the 
exclusion  of  any  claim  of  either  of  the 
ostensible  members  of  the  firm  or  of  their 
separate  creditors.  The  court  said:  'The 
simple  question  whether,  when  there  is  an 
ostensible  firm  by  holding  out  to  creditors 
generally,  the  property  of  such  firm  is  to 
be  considered,  in  equity,  joint  property  for 
the  administration  thereof  in  insolvency, 
the  same  as  if  such  property  belonged  to  a 
firm  in  fact. — ^is  the  key  to  the  situation. 
That  it  ought  to  be  so  considered  is.  we 
assume,  too  clear  for  argument;  that  is  to 
say,  if  A  and  B  do  business  with  persons 
generally  as  A  &  Company,  and  incur  lia- 
bilities to  such  persons,  who  deal  in  good 
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faith,  believing  that  there  is  a  firm  in  f a  t 
as  well  as  in  name,  and  under  such  cirraB- 
stances  that  they  have  a  right   to   belies  f 
it  is  composed  of  A  and  B,  and  the  bo-ii- 
ness  becomes  insolvent,  the  proi>erty  of  tb- 
ostensible  firm  should  be  considered,  to  a  1 
intents  and  purposes,  in  regard  to  the  .li- 
ministration  of  the  busine^is  in    insolvenrj- 
under  the  control  and  direction  of  a  roar 
of  equity,  the  same  as  if  they  were  pari- 
ners  in  fact.     The  doctrine   that   estops  K 
from  saying  that  he  is  not  a  partner  of  A 
at  the  suit  of  the  creditors  of   the  osten- 
sible firm  should  estop  A  from  holding  tbst 
the  property  is  his  individual  property,  t-^ 
the  prejudice  of  those  who  dealt   with  tH-> 
firm  as  a  firm  in  fact,  and  should  estop  tbf 
creditors  of  the  ostensible  firm,  in  the  ra<e 
of  the  bankruptcy  of  such   firm,   from  re- 
sorting primarily  to  the  individual  proper* 
ty  of  the  members  of  such  firm;    in  shlnrt. 
should   work  effectually  to  compel  liquida- 
tion in  all  respects  the  .same  as  if  the  mem- 
bers of  such  firm  were  just  what  they  seem 
to  be.     This  is  what  the  doctrine  of' estop- 
pel is  for;  that  is  what  equity  is  sappoeed 
to  accomplish. — to  prevent  fraud,  and  pro- 
mote justice  between  man  and  man  in  the 
administration  of  human  affairs." 

And  in  Re  Rowland.  L.  R.  1  Ch.  421.  it 
was  held  that  one  dealincf  with  persons  who 
hold  themselves  out  to  the  world  as  a  part- 
nership was  entitled  to  treat  the  firm  go^« 
as  joint,  although  in  fact  they  were  th* 
individual  property  of  one  of  the  ostensihic 
partners,  and  was  entitled  to  a  preferener 
over  individual  creditors  of  such  ostensible 
partners. 

In  Codville  Heorgeson  Co.  v.  Smart,  15 
Ont.  L.  Rep.  357,  where  a  business  belons- 
ing  to  an  individual  was  carried  on  by  an 
ostensible  partnership,  it  was  held  that, 
notwithstanding  the  nonexistence  of  the 
partnership  as  a  fact  it  must,  as  to  person^ 
dealing  with  the  firm  believing  it  to  be  an 
existing  partnership,  be  deemed  one.  and 
that  firm  creditors  were  entitled  to  recover 
their  indebtedness  out  of  the  assets  of  the 
ostensible  firm,  in  priority  to  a  debt  owed 
individually  by  the  actual  owner  of  the 
business.     This  result  seems  to  hare  been 
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Johnson  in  the  undertaking  business,  as 
ostensible  partner,  on  the  ground  of  es- 
toppcl,  does  that  have  the  effect  of  giving 
the  creditors  of  the  ostensible  firm  the  right 
to  have  the  property  whicli  was  in  the  pos- 
session and  use  of  that  firm  applied  to  the 
satisfaction  of  their  debts,  in  priority  to  the 
claim  of  W.  £.  Johnson,  the  individual 
creditor  of  G.  H.  Johnson? 

The  cases  are  not  in  harmony  upon  this 
question.  Some  support  the  view  that  the 
creditors  of  the  ostensible  partnership  have 
such  priority  (see  Kelly  v.  Scott,  49  N.  Y. 
595;  Hillman  v.  Moore,  3  Tenn.  Gh.  454; 
Thayer  v.  Humphrey,  91  Wis.  276,  30  L.R.A. 
549,  61  Am.  St.  Rep.  887,  64  N.  W.  1007, 
and  cases  cited;  Van  Kleeck  v.  Hammell, 
87  Mich.  599,  24  Am.  St.  Rep.  184,  49  N. 


W.  872;  Thomas  Adams  &  Co.  v.  Albert,  lof* 
N.  Y.  356,  63  Am.  St.  Rep.  675,  49  N.  £. 
929 ) ;  others  that  they  have  no  priority 
(see  Kerr  v.  Potter,  6  Gill,  404;  Reese  v. 
Bradford,  13  Ala.  846;  Scull's  Appeal,  115 
Pa.  141,  7  Atl.  588;  Broadway  Nat.  Bank  v. 
Wood,  165  Mass.  312,  43  N.  E.  100,  and 
cases  cited).  The  weight  of  authority  seems 
to  be  in  favor  of  the  latter  view.  30  Cyc. 
Law  &  Proc.  p.  395;  Broadway  Nat.  Bank 
V.  Wood,  supra. 

While  the  question  seems  to  be  one  of 
first  impression  in  this  jurisdiction,  the 
principles  by  which  it  is  to  be  determined 
are,  as  it  seems  to  us,  well  settled. 

In  Shackelford  v.  Shackelford,  32  Gratt 
481,  503,  President  Moncure  gives  the  rea- 
son why  the  social  creditors  of  an  actual 


reached  not  through  the  equities  of  the 
partners,  but  on  the  ground  that  the  prop- 
erty with  which  the  business  was  carried 
on  will  be  treated  in  canity  as  the  joint 
property  of  the  ostensible  partners.  In 
this  connection  the  court  said:  "The  pref- 
erential rights  of  the  creditors  of  the  os- 
tensible firm  as  made  to  depend  not  upon 
the  joint  liability  of  the  ostensible  part- 
ners A  and  B,  but  upon  the  fact  that 
the  property  with  which  the  business 
of  the  ostensible  partnership  is  carried 
on,  though  in  law  that  of  A  alone,  will 
in  equity  be  treated  as  the  joint  property 
of  A  and  B,  with  precisely  the  same  inci* 
dents  as  if  the  partnership  had  been  real, 
and  not  merely  ostensible. 

In  Ex  parte  Hayman,  L,  R.  8  Ch.  Div. 
11,  where  an  individual  traded  with  people 
at  large  under  a  firm  name,  while  holding 
another  out  as  partner,  it  was  held  that  the 
property,  by  virtue  of  the  doctrine  of  re- 
puted  ownership,  mnst   be   treated   as   the 
joint   property   of   the   ostensible   partners, 
so  as  to  entitle  firm  creditors  after  insol- 
vency  to   a    preference   in   the   firm    assets 
over    the    individual    creditors    of    the    so- 
called  partners.     As  to  the  doctrine  of  re- 
puted ownership,  James,  L.  J.,  said:     "The 
doctrine  of   reputed  ownership   is  only  an 
application   of   the   common   principle   that 
people   must   make   good   their  representa- 
tions;   they   must   make   good   that   whicii 
they  hold   out   to  the   world   as   being  the 
fact.     That  some  of  the  creditors  may  be 
disappointed   is  beside  the  question,  for  a 
creditor  has  no  equity  except  through  his 
debtor."     And  Thesiger,  L.  J.,  in  a  concur- 
ring opinion,  touched  upon  the  question  as 
afiected  by  the  doctrine  of  estoppel  as  fol- 
lows:    "If  the  consequence  that  the  stock 
in  trade  is  to  be  held  to  be  joint  property, 
where   there    is   an    ostensible    partnership, 
is  merely  an  ofTshoot  of  the  doctrine  of  re- 
puted  ownership,  then   I   can    well   under- 
stand that  in  such  a  case  the  rights  of  the 
separate   creditors    should    be    barred,    and 
that  they  should  not  be  entitled  to  prove 
in    competition    with    the    joint    creditors. 
But  if  this  result  is  supposed  to  flow  from 
the  doctrine  of  ostensible  partnership  per 
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ae,  then  I  must  say  for  myself  that  I  can- 
not see  why  in  such  a  case  the  rights  of 
the  separate  creditors  should  be  any  less 
than  the  rights  of  the  joint  creditors.  The 
law  relating  to  ostensible  partnership  is 
founded  upon  the  doctrine  of  estoppel,  and 
although  the  doctrine  of  estoppel  might  be 
perfectly  good  as  between  those  who  con- 
tract with  the  joint  creditors  and  the  joint 
creditors  themselves,  I  do  not  see  why,  in 
the  event  of  bankruptcy,  that  estoppel 
should  apply  to  the  separate  creditors, 
whose  rights  before  bankruptcy  stand  very 
much  in  the  same  position  as  those  of  the 
joint  creditors.  On  the  one  hand,  you  have 
a  separate  creditor  who  had,  before  the 
bankruptcy,  a  right  of  action  against  his 
particular  debtor,  and  a  right,  upon  obtain- 
ing judgment  in  that  action,  to  seize  the 
property,  which  was  in  fact  separate  es- 
tate. On  the  other  hand,  you  iiave  joint 
creditors,  who  are  entitled  to  sue  the  two 
partners  on  the  ground  of  the  ostensible 
partnership,  and  who,  in  the  event  of  their 
obtaining  a  judgment,  would  be  entitled 
to  seize  the  same  property,  although  sepa- 
rate estate.  But  when  bankruptcy  arises, 
and  there  is  to  be  an  administration  of  the 
estate,  it  would  seem  to  be  just  that  the 
separate  creditors  should  have  a  right 
against  the  estate  which  was  in  fact  sepa- 
rate estate,  and  the  joint  creditors  should 
have  a  right  against  the  estate  which  was 
held  out  to  them  as  joint  estate.  I  do  not 
see  how,  upon  any  doctrine  of  ostensible 
partnership,  founded  on  estoppel,  there  can 
l>e  a  greater  right  in  the  one  case  than  in 
the  other." 

And  in  Ex  parte  Arbouin,  1  De  Gex,  359, 
where  the  individual  owner  of  a  business 
advertised  that  another  had  been  taken  in 
partnership,  and  the  business  was  there- 
after conducted  under  a  firm  name,  it  was 
held  that  the  property  reputed  to  be  owned 
by  the  two  ostensible  partners  as  partners 
should  be  administered  first  to  the  credit- 
ors who  had  dealt  with  the  supposed  firm 
as  such  as  joint  estate  of  the  two  osten- 
sible partners. 

In  Gorham  v.  Innis,  115  N.  Y.  87,  21  N. 
E.  722,  it  was  held  that  an  individual  con- 
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partnership  have  priority  over  the  individ- 
ual creditors  of  the  partners  in  the  dis- 
tribution of  the  social  assets.  He  says: 
"We  know  that  ordinarily  a  partnership  es- 
tate is  liable  to  the  payment  of  the  debts  of 
the  Arm  in  preference  of  the  individual 
debts  of  the  partners.  This  is  tlie  right  of 
the  partners  inter  ae.  The  creditors  of  the 
partnership  have  no  such  right  of  priority 
over  the  creditors  of  the  partners  indi- 
vidually, but  only  by  substitution  to  the 
rights  of  the  partners  inter  «e.  The  part- 
ners may  release  this  right,  and  the  credit- 
ors of  the  partnership  cannot  complain ;  for 
it  is  not  their  right,  except  subject  to  the 
disposition  and  control  of  the  partners 
themselves,  to  whom  it  belongs." 

In  Robinson  v.  Allen,  85  Va.  721,  729,  8 
S.  £.  835,  839,  it  was  held  that  the  right  of 
the  simple  contract  creditors  of  a  partner- 
ship to  have  social  assets  specifically  ap- 
propriated in  equity  to  the  payment  of  their 
debts  in  preference  to  the  creditors  of  an 
individual  partner  was  a  derivative  one, — 
that  it  was  "merely  the  right  to  be  sub- 
stituted to  the  equity  the  partners  have 
inter  se  to  have  the  property  so  applied." 

And  in  Millhiser  v.  McKinlcy,  98  Va. 
207,  209,  35  S.  E.  446,  447,  Judge  Riely, 
speaking  for  the  court,  says  that  ordinarily 
a  partnership  estate  is  liable  to  the  pay- 
ment of  the  debts  of  the  firm  in  preference 
to  the  individual  debts  of  the  partners. 
"This  is  the  right  of  the  partners  inter  «e. 
The  creditors  of  the  partnership  have  no 


such   right   of   priority   over    the    aeparats 
creditors  of  the  partners,  otherwise  tliaB  by 
substitution  to  the  rights  of   tbe   partncn 
inter  se.     The   partners   may    relemse  this 
right,  and,  if  they  do  so  bona  fide,  the  credit- 
ors  cannot   complain,   for    it    is   not   tkcir 
right,  except  subject  to  tbe  proper  disposi- 
tion and  control  of  the  partners  themselves." 
The  social  creditors  having   no   right  to 
have  their  debts  satisfied  out  of  the  soeial 
assets,  except  through  the  equities  of  the 
partners  between  themselves,  it  woald  sees 
to  follow  that  if  there  be  no   partnership. 
there  are  no  equities  to  which  such  creditors 
can   be  substituted.     If  one   holds   himself 
out  as  a  partner,  or  permits  himself  to  be 
so  held  out  when  he  is  not  a  partJier.  asil 
has  no  interest  in  the  assets  in  the  posses- 
sion of  the  ostensible  firm,  out  of  what  do 
his  equities  grow?     The  fact  that  his  cos- 
duct  caused  the  creditors  of  the  ostensible 
firm  to  give  it  credit  will  make  him  per- 
sonally liable  to  such  creditors,   and  give 
him  a  right  of  action  against  the  real  debtor 
for  any  sum  that  he  may  have  to  pay;  bat 
it  does  not  give  him  a  lien  therefor  on  that 
debtor's  property.     By  his  conduct  he  has 
become  liable  for  the  debts  of  tbe  osteosi 
ble  firm;   but.  as  between  himeelf  and  tfar 
real  debtor,  he  is  a  mere  surety,  and  with  do 
higher  rights  than  any  other   surety.     A& 
between   him  and  the  creditors  of  the  os- 
tensible firm,  he  is  estopped  from  denying 
his  liability  as  a  partner;  but  this  equity 
is  between  him  and  the  creditors.     Neither 


ducting  his  business  under  a  partnership 
name,  in  making  an  assignment  for  cred- 
itors, could  prefer  some  of  the  so-called  firm 
creditorK,  and  that  such  a  preference  did 
not  constitute  a  preference  among  individ- 
ual creditors,  since,  although  all  his  debts 
in  existence  at  the  time  of  the  assignment 
were  in  one  aspect  individual  debts,  those 
which  were  contracted  by  him  while  en- 
gaged in  transacting  business  under  the 
firm  name  were  of  a  firm  nature  and  should 
be  treated  as  firm  as  distinguished  from  in- 
dividual obligations.  The  court  said:  "In 
this  case,  although  there  was  in  fact  no 
partnership,  yet,  nevertheless,  those  cred- 
itors who  became  such  by  reason  of  dealing 
with  the  so-called  firm,  and  who  might 
therefore  be  called  the  firm  creditors,  have 
been  preferred  in  the  assignment  as  such 
creditors,  and  hence  the  equitable  lien  upon 
the  partnership  property,  which  might  have 
resulted  to  the  partnership  creditors  if 
there  had  been  a  partnership  such  as  this 
was  held  out  to  be,  has  been  recognized  in 
the  assignment,  and  they  have  tne  equi- 
table lien  upon  the  partnership  funds  or 
property  which  they  would  have  had  if  such 
partnership  had  in  fact  existed.  If  that 
be  not  the  case  with  all  the  firm  creditors, 
the  natural  effect  of  it  would  be  that  a 
preference  would  be  given  to  some  of  the 
partnership  creditors  over  others  of  the 
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same  class,  and  an  insolvent  firm  has  the 
undoubted  right  to  prefer  certain  of  its 
creditors  over  others." 

And  in  Van  Kleeck  t.  McCabe,  87  Hi^ 
599,  24  Am.  St.  Rep.  184,  49  N.  W.  872.  it 
was  said:  "Persons  who  deal  with  parties 
representing  themselves  as  partners  in  a 
business  are  entitled  to  have  the  property 
used  in  that  business  applied  to  the  pay- 
ment of  their  debts,  in  preference  to  tbe 
individual  debts  of  those  representing  them- 
selves as  partners.  This  rule  may  operate 
severely  upon  the  individual  creditors,  bat 
a  contrary  rule  would  operate  just  as  se- 
verely upon  the  partnership  creditors."*  1b 
connection  with  this  case,  see  Densmore  ▼. 
Mathews,  58  Mich.  616,  26  N.  W.  146,  wher* 
it  was  held  that  where  no  partnership  in 
fact  existed  between  persons  alleged  to  have 
been  partners,  mortgages  to  secure  the  in- 
dividual creditors  of  the  sole  owner  of  tbe 
business  are  not  void  as  against  an  attach- 
ment issued  by  a  creditor  of  the  alleged 
firm,  which,  in  effect,  is  a  holding  that 
where  a  firm  does  not  actually  exist,  fine 
creditors  arc  not  entitled  to  a  priority, 
since  if  they  were  entitled  to  have  their 
debts  satisfied  from  the  assets  of  the  osten- 
sible partnership,  in  preference  to  the  indi- 
vidual creditors,  the  mortgage  preferring 
'  the  individual  creditors  would  have  been 
void  as  to  them.  G.  J.  C 
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he  nor  the  other  members  of  the  ostenuble 
firm   are  estopped  from  denying  the  part- 
nership   as    between    themselves.     Neither 
-w^as  misled  by  the  other's  conduct,  for  they 
knew  from  the  beginning  that  there  was  no 
partnership.      There    can    be    no    equitable 
estoppel  between  parties  where  neither  ha^ 
been   misled  by  the  conduct  of  the  other. 
To   hold,  as  some  courts  do,  that  they,  or 
either  of  the  members  of  the  ostensible  part* 
nershrp,  are  estopped  to  deny  that  the  prop- 
erty in  the  possession  and  use  of  the  osten- 
sible   firm   is   partnership   property,   is   to 
ignore,  as  it  seems  to  us,  the  principles  upon 
which  the  doctrine  of  equitable  estoppel  is 
based,  and  to  declare  equities  between  the 
ostensible  partners  which  have  no  ezistejicc 
in  fact. 

If  the  creditors  of  an  actual  partnership 
have  no  independent  right  to  have  the  social 
assets  subjected  to  the  payment  of  their 
debts  in  preference  to  the  creditors  of  the 
individual  partners,  but  their  right  to  such 
priority  is  a  derivative  one,  by  substitution 
to  the  rights  of  the  partners  between  them- 
selves, the  creditors  of  an  ostensible  part- 
nership can  only  have  this  right  of  priority 
by  a  like  substitution  to  the  equities  of  the 
partners  between  themselves,  unless  the 
creditors  of  an  ostensible  partnership  have 
rights  superior  to  the  rights  of  the  credit- 
ors of  an  actual  partnership.  This,  of 
course,  cannot  be  so.  Since,  as  we  have 
seen,  there  are  no  equities  between  the  os- 
tensible partners,  there  being  neither  a  part- 
nrship  nor  partnership  property,  there  is 
nothing  to  which  its  creditors  can  be  sub- 
stituted. 

In  Broadway  Nat.  Bank  v.  Wood,  supra, 
the  court,  in  discussing  the  right  of  part- 
ners to  have  partnership  property  first  ap- 
plied to  partnership  debts,  said:  ''In  ap- 
plying the  foregoing  doctrine  to  cases  where 
a  person  is  ostensibly,  but  not  actually,  a 
member  of  a  partnership,  and  is  therefore 
under  a  personal  estoppel  to  deny  his  lia- 
bility, it  follows  that  a  creditor  who,  by 
reason  of  this  estoppel,  can  maintain  a  per- 
sonal action  against  him,  cannot  extend 
this  estoppel  so  as  to  bind  the  property 
which  was  in  the  possession  and  use  of  the 
actual  partners.  The  ostensible  partner 
himself  has  no  equity  to  have  this  property 
applied  to  the  payment  of  the  claims  upon 
which  he  is  liable,  and  therefore  the  credit- 
ors holding  those  claims,  who  are  merely 
subrogated  to  his  rights  and  equities,  have 
no  such  equity." 

In  Bixler  v.  Kresge,  169  Pa.  405,  47  Am. 
St.  Kep.  920,  32  Atl.  414,  the  question  was 
whether  the  creditors  of  an  alleged  part- 
nership had  priority  over  the  individual 
creditor  who  levied  an  execution  on  the  al- 
leged firm  property.  It  appeared  in  that 
31  LR.A.(N.S.) 


case  that  one  of  the  alleged  partners  was  not 
in  fact  a  partner,  but  had  permitted  him- 
Hclf  to  be  held  out  as  such  when  he  was 
in  fact  a  hired  man  working  for  wages. 
The  court  in  its  opinion,  in  discussing  that 
question,  said:  "Between  partners  them- 
selves the  assets  of  the  firm  constitute  a 
fund  for  the  payment  of  their  liabilities, 
and  each  member  has  an  equity  which  he 
can  enforce  to  accomplish  this  result,  and 
of  consequence  a  lien  on  the  property  to  this 
extent.  .  .  .  When  a  creditor  levies  on 
the  property  of  a  firm,  his  execution  fixes 
and  attaches  to  this  right  to  the  same  ex- 
tent  that  it  existed  in  the  partners,  and 
hence  the  preference  over  a  separate  execu- 
tion creditor  in  the  distribution.  All  this 
is  predicable  of  a  case  of  joint  property 
'  only.  But  where  there  was  no  joint  prop- 
erty, the  rule  has.  nothing  to  operate  on. 
Tlie  mere  name  is  not  enough  in  such  a 
case.  There  must  be  an  equity.  If  that 
equity  never  existed,  a  creditor's  execution 
would  not  attach  to  any  right  amounting  to 
a  lien  to  have  the  assets  appropriated  to  a 
partnership  debt.  .  .  .  The  appellant  can- 
not work  out  his  equity  througli  the  part- 
ners, for  they  as  such  did  not  exist  inter  se, 
and  the  individual  owner  could  not  give  him 
this  right  of  a  prior  execution  against  him 
individually." 

And  the  same  court,  in  Scull's  Appeal, 
ni5  Pa.  141,  7  Atl.  588,  said:  ^The  rule 
that  joint  creditors  are  entitled  to  priority 
over  separate  creditors  in  the  distribution 
of  a  joint  estate  applies  only  where  there 
is  such  a  joint  estate  for  distribution. 
Where  there  is  no  such  joint  estate,  the 
creditor  who  first  acquired  a  lien  upon  the 
property  is  entitled  to  the  fund  arising 
from  the  sale  thereof,  in  preference  to  sub- 
sequent creditors.  Sec  Goldthwaite  v.  Jan- 
ney,  102  Ala.  431,  28  L.K.A.  161,  48  Am. 
St.  Rep.  56,  16  So.  560;  Smith  v.  Smith 
Bros.  87  Iowa,  93,  43  Am.  St.  Rep,  370,  54 
N.  W.  73;  Glenn  v.  Gill,  2  Md.  1,  16; 
Doner  v.  Stauffer,  1  Penr.  &  W.  198,  21 
Am.  Dec.  370;  30  Cyc.  Law  &  Proc.  pp. 
395,   396. 

The  creditors  of  Johnson,  trading  as 
Johnson  &  Seward,  having  no  right  to  have 
the  assets  of  the  undertaking  business  sub- 
jected to  the  payment  of  their  debts  in 
preference  to  the  individual  creditors  of 
Johnson,  it  follows  that  the  chattel  mort- 
gage of  W.  E.  Johvson,  being  prior  in  time, 
has  priority  over  the  general  assignment  of 
G.  H.  Johnson. 

The  decree  appealed  from  must  be  re- 
versed, and  the  cause  remanded  to  the  Cir- 
cuit Court,  to  be  proceeded  with  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

Harrison,  J.,  absent. 
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HENRY  O.  LAYNE 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY,  Plff.  in  Err. 

(—  w.  Va.  — ,  69  S.  E.  700.) 

Carrier  —  termination  of  passenger's 
relation. 

L  The  general  rule  is  that  the  relation 
of  carrier  and  passenger  does  not  terminate 
until  the  passenger  has  alighted  from  a 
railway  train  and  left  the  place  where  pas- 
sengers are  discharged,  or,  after  reaching 
his  destination^  has  had  reasonahlc  time  to 
get  off  the  car  and  leave  the  premises  of 
the  carrier. 

Jury  —  determination    of    passenger's 
relation. 

2.  Another  general  rule  is  that,  where  a 
passenger    is    necessarily    hindered    or    do 
fayed  in  leaving  the  carrier's  premises,  the 
question  whether  he  failed  to  depart  with- 
in a  reasonable  time  is  one  of  fact  for  the 

Carrier  —  assault  on  passenger  —  lia- 
bility. 

3.  If,  as  in  this  case,  a  passenger  on  a 
railway  train  has  alighted  at  his  point  of 
destination  and  is  proceeding  by  the  usual 
way  to  leave  th6  railway  company's  prem- 
ises, but,  before  actually  doing  so,  is  halted 
by  the  discharge  of  a  gun,  and  a  report  that 
his  brother,  a  fellow  passenger,  has  been 
shot  by  a  special  police  officer  of  the  rail- 
\v:iy  company,  and  in  good  faith  and  with- 
out the  intention  of  engaging  in  the  diffi- 
culty returns  to  relieve  his  brother,  he 
should  be  regarded  as  reasonably  and  nec- 
essarily delayed,  and  as  continuing  to  be 
a  passenger,  entitled  as  such  to  the  pro- 
tection of  the  railway  company  and  its 
agents,  and  if  assaulted  by  such  police 
(officer  or  agent  of  the  railway  company, 
the  railway  company  is  liable  to  him  in 
damages  for  injuries  sustained. 

Jury— good  faith  of  passenger. 

4.  In  such  cases  the  good  faith  of  a 
passenger,  and  the  purpose  of  his  return 
to  the  place  of  trouble,  are  questions  of 
fact  for  jury  determination  from  all  the 
evidence  in  the  ease. 

Evidence  —  record     of     conviction  — 
civil  action. 

5.  The  record  of  the  indictment,  con- 
viction, and  sentence  of  a  special  police 
officer  of  a  railway  company,  for  the  mur- 
der  of   the   plaintiff's   brother,   is   not   ad- 

Headnotes  by  Miller,  J. 


missible  in  evidence  on  the  trial  of  mm 
action  against  such  railway  eompanT  for 
injuries  sustained  by  the  assault  or  aboot- 
ing  of  the  plaintiff  by  such  police  o&er, 
and  the  admission  thereof,  over  the  objec- 
tion of  defendant,  is  reversible  error. 

(November  22,  1910.) 

ERROR  to  the  Circuit  Court  for  Kanavfta 
County  to  review  a  judgment  in  plaia- 
tiff^s  favor  in  an  action  brought  to  reeofver 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  wrongful  act  cf 
defendant's  servant.  Reversed,  and  aev 
trial  awarded. 

The  facts  are  stated  in  the  opinion. 

Messrs.    Simms,   Enslow,    Fitzpauick. 
A  Baker  for  plaintiff  in  error. 

Messrs.    A.    M.    Belcher    and    Charles 
Curry  for  defendant  in  error. 

Miller,  J.,  delivered  the  opinion  of  tibe 
court : 

This  IS  an  action  by  Henry  O.  Lavie 
against  the  railway  company,  to  reeoTer 
damages  for  injuries  alleged  to  have  bet 
sustained  by  him  at  the  hands  of  one  Joka 
L.  Howery,  a  special  police  officer  of  de- 
fendant, in  December,  1905.  It  grows  ent 
of  the  same  transactions  involved  in  Latk< 
administrator  against  the  defendant  coa- 
pany,  in  which  Robert  Layne,  a  brother  of 
plaintiff,  was  shot  and  mortally  wounded 
That  case,  affirming  the  judgment  belos. 
was  decided  here  November  23.  1909,  a»i 
is  reported  in  66  W.  Va.  607,  67  S.  E.  HOC. 

The  verdict  and  judgment  below  in  favor 
of  the  plaintiff  in  this  case  was  for  the 
sum  of  $5,000,  to  reverse  which  this  writ 
of  error  is  being  prosecuted. 

This  case,  involving  as  it  does  the  same 
facts  and  circumstances  involved  in  the  case 
of  Robert  Layne,  calls  for  the  application  of 
the  same  legal  rules  and  principles  enns- 
ciated  and  applied  in  that  case,  unless  there 
be  good  reasons  for  modif3Mng  or  departinf 
from  them,  and  we  perceive  none,  and  non^ 
have  been  presented  in  the  briefs  and  argu- 
ments of  counsel. 

The  only  material  facts  differentiatis; 
this  from  the  former  case  are  that  in  tbe 
Robert  Layne  Case  he  was  shot  and  fatallj 
wounded  just  after  he  had  alighted  from 
defendant's  train,  and  had  had  time  to  go 
but  a  few  steps.  He  had  not  completed 
his  journey,  his  destination  being  a  statron 
beyond  Maiden,  plaintiff's  destination.    In 


Note.  —  As  to  termination  of  passenger's 
relation  as  such  upon  reaching  destination, 
see  notes  to  Glenn  v.  Lake  Erie  &  W.  R. 
Co.  2  L.R.A.(N.S.)  872,  and  Powell  v. 
Philadelphia  &  R.  R.  Co.  20  L.R.A.(N.S.) 
1019. 

As  to  liability  of  railway  or  street  rail- 
31  L.R.A.(N.S.) 


way  for  assault  by  empoyee  on  passengtr 
outside  of  car  or  train,  see  note  to  Blome- 
ness  V.  Puget  Sound  Electric  R.  Go.  17 
L.R.A.(N.S.)    764. 

For  judgment  in  criminal  action  as  ret 
judicata  in  civil  action,  see  note  to  Hicki 
V.  Mason,  11  L.R.A.(N.S.)    663. 
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this  case  Henry  O.  Layne  had  alighted  from 
the    traui,   and,   on    demand   of   the   train 
porter,   had  paid  his   fare,   not   previously 
demanded  or  called  for  hy  the  conductor 
or     other    train    officer,    and,    leaving    his 
brother  Robert  in  the  act  of  demanding  for 
him  a  cash  receipt  for  the  cash  fare  paid, 
l;ad   gone  some  twelve  to  fifteen  steps  in 
the  direction  of  the  place  of  exit  from  the 
railway  property,  near  the  eastern  end  of 
the  station  house,  but  still  on  the  station 
grounds  or  premises,  when,  on  hearing  the 
report  of  a  pistol  shot,  and  the  announce- 
ment of  someone  in  the  crowd  at  the  sta- 
tion, that  Howery  had  shot  Robert  Layne, 
he    laid  down   his   bundles   on   the   station 
platform,  and   went  back   a   few   steps   in 
the  direction  of  the  pistol  shot,  found  How- 
ery in  the  act  of  raising  up  from  over  the 
prostrate  body  of  his  brother,  who  on  see- 
ing him  leveled  his  gun  at  Layne  and  fired, 
the  ball   hitting  plaintiff  in  the  left  side, 
inflicting  a  slight  flesh  wound.    Layne  suc- 
ceeded afterwards  in  wresting  the  gun  from 
Ilowery's  hand,  and  started  away  with  it, 
pursued  by   Howery   and   two  other  train 
oflficers,  one  of  whom  fired  one  or  two  addi- 
tional shots  at  Layne,  but  the  latter  made 
a   safe  retreat  across  the  public  road,  and 
through  a  store  on  the  opposite  side  from 
the  railway  station. 

It  would  be  useless  to  again  recite  the 
facts  common  to  both  cases,  or  to  go  into 
a  new  consideration  of  the  legal  principles 
enunciated  and  applied  in  the  former  case, 
although  able  briefs  have  been  filed,  and 
elaborate  oral  arguments  were  made  at  the 
bar  on  the  hearing.  We  will  therefore  con- 
fine ourselves  to  a  consideration  and  dis- 
position of  those  points  or  questions  which 
counsel  for  the  plaintiff  in  error  regard  as 
l^eculiar  to  this  case,  and  as  not  having 
been  involved  in  the  former  decision. 

First,  it  is  contended  that  plaintiff,  at 
the  time  he  was  shot,  and  shot  at.  by 
Howery,  and  other  servants  of  the  railway 
company,  had  ceased  to  be  a  passenger, 
that  by  returning  to  the  scene  of  the 
trouble  between  Howery  and  his  brother 
Robert  he  ceased  to  be  a  passenger,  and 
forfeited  all  right  as  passenger  to  protec- 
tion by  defendant  and  its  agents.  The  gen- 
eral rule,  alluded  to  in  the  opinion  in  the 
Robert  Layne  Case,  "is  that  the  relation  of 
carrier  and  passenger  does  not  terminate 
until  the  passenger  has  alighted  from  the 
train  and  left  the  place  where  passengers 
are  discharged."  4  Eliott,  Railroads,  § 
1592.  It  only  ceases,  as  a  general  rule, 
after  a  passenger  has  arrived  at  the  place 
of  his  destination  and  has  had  reasonable 
time  to  get  off  the  car  or  vehicle  and  to 
leave  the  premises  of  the  carrier.  2  Shearni. 
&  Redf.  Neg.  5th  ed.  §  490,  pp.  884,  885. 
31  L.R,A.{N.S.)     ■ 


And.it  continues,  says  this  writer,  for  ex- 
ample, "while  a  passenger  by  a  train  is 
walking  along  the  station  platform,  with- 
out unreasonable  delay,  though  it  be  his 
intention  to  leave  the  platform  at  a  point 
where  he  will  become  a  trespasser."  Rea- 
sonable time  in  such  cases  means  reason- 
able time  under  all  the  circumstances.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Wood,  44  C.  C. 
A.  118,  104  Fed.  663.  And  "what  is  a  rea- 
sonable time  must  often  depend  upon  the 
circumstances  of  the  particular  case."  4 
Elliott,  Railroads,  §  1592.  "And  where  the 
passenger  is  necessarily  hindered  or  de- 
layed in  leaving  the  carrier's  premises,  the 
question  whether  he  failed  to  depart  within 
a  reasonable  time  is  one  of  fact  for  the 
jury."  2  Hutchinson,  Carr.  3d  ed.  §  1016. 
The  case  of  Chesapeake  ft  0.  R.  Co.  t. 
King,  49  L.R.A.  102,  40  C.  C.  A.  432,  99 
Fed.  251,  is  an  illustration  of  the  appli- 
cation of  these  general  principles.  The 
plaintiff  was  injured  while  crossing  the  rail- 
road tracks  intervening  between  the  station 
house  and  the  nearest  public  highway  to 
the  town.  The  court  held  that  "if  a  pas- 
senger on  a  railroad  train  alights  by  direc- 
tion of  the  company,  or  by  its  implied  in- 
vitation, at  a  place  where,  in  order  to  leave 
the  premises  of  the  company,  it  is  neces- 
sary to  cross  intervening  tracks,  he  remains 
a  passenger  until  he  has  crossed  such  tracks, 
provided  he  uses  the  means  of  egress  which 
the  company  has  provided,  or  which  is  cus- 
tomarily used  with  its  knowledge  and  con- 
sent." Houston  &  T.  C.  R.  Co.  v.  Batchler, 
37  Tex.  Civ.  App.  116,  83  S.  W.  904,  is 
another  illustration  of  the  same  character. 
Bitchier,  the  plaintiff,  when  he  had  arrived 
at  the  end  of  his  journey,  stopped  on  the 
platform  of  the  station  and  talked  for  a 
short  time  with  a  friend  before  startifig  to 
leave  the  premises  of  the  railway  company. 
As  he  started  to  leave  he  was  assaulted  by 
the  conductor  of  the  train  on  which  he  had 
been  a  passenger,  and  the  defense  there,  as 
here,  was  that  the  plaintiff  was  not  a  pas- 
senger at  the  time  of  the  assault.  The 
court,  however,  ruled  that  a  passenger  does 
not  cease,  ipso  facto,  to  be  such  upon  the  ar- 
rival of  the  train  at  the  point  of  his  des- 
tination, but  he  has  a  reasonable  time 
thereafter  in  which  to  alight  from  the  train 
and  leave  the  premises  of  the  company. 
And  the  court  held,  in  accordance  with 
Hutchinson  on  Carriers,  supra,  that  "what, 
under  all  the  circumstances,  is  a  reasonable 
time,  is  a  question  of  fact,  which  must  be 
determined  by  the  jury."  Other  cases  cited 
by  counsel  as  illustrating  the  application 
of  the  general  rule  are:  Glenn  v.  Lake 
Erie  Sc  W.  R.  Co.  165  Ind.  659,  2  L.R.A. 
(N.S.)  872,  112  Am.  St.  Rep.  255,  75  N.  E. 
282,  6  A.  &  E.  Ann.  Cas.  1032;   Gay  nor  v. 
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Old  Colony  &  N.  R.  Co.  100  Mass.  208,  97 
Am.  Dec.  96;  and  Texas  &  P.  R.  Co.  v. 
Dick,  26  Tex.  Civ.  App.  256,  63  S.  W.  895. 
In  the  first  of  these  cases,  the  court  held 
that,  **in  case  of  an  accident  involving  a 
passenger  who  on  alighting  from  the  train 
intended  and  desired  to  depart  from  thr 
place  at  once,  but  was  hindered  and  de- 
layed, the  question  as  to  what  is  a  rea- 
sonable time  should  be  determined  from 
the  attendant  facts  and  circumstances  given 
in  explanation  or  excuse  for  such  delay.** 
In  the  Massachusetts  case  the  plaintiff,  a 
passenger  on  a  train,  was  injured  after 
leaving  the  train  and  platform  upon  which 
he  had  been  discharged,  while  crossing  a 
side  track  in  an  effort  to  get  to  an  old 
car  for  a  necessary  ]^urpose,  and  from  which 
he  intended  to  proceed  on  an  adjoining 
street  to  his  home.  Tlie  court  held  that 
when  injured  he  was  still  a  passenger  isnd 
entitled  to  protection  as  such,  not  only 
while  in  the  car,  but  while  upon  the  prem- 
ises of  the  railway  company.  The  case 
of  Texas  &  P.  R.  to.  v.  Dick  is  a  closer 
case  to  the  one  we  have  here,  perhaps,  than 
either  of  the  others.  The  plaintiff  had  ar- 
rived at  destination.  After  passing  along 
on  a  graveled  way,  about  10  feet  wide,  be- 
tween the  standing  train  and  the  station 
platform,  a  distance  of  60  or  70  feet,  on 
reaching  the  station  house  the  station 
agent  and  train  porter  were  engaged  in 
loading  some  trunks,  which  practically  ob- 
structed the  walk.  The  plaintiff  put  down 
his  baggage  and  assisted  in  loading  the 
trunks,  and  then  continued  on  his  way 
homeward,  and  after  going  but  a  short  dis- 
tance, and  while  still  on  the  railway  prem- 
ises, a  brother-in-law  of  the  agent  assaulted 
and  beat  him  in  the  presence  and  hearing 
of  the  agent,  who  did  not  interfere.  The 
defense  there,  as  here,  was  that  the  plain- 
tiff has  ceased  to  be  a  passenger,  and  that 
the  defendant  owed  him  no  duty  as  such, 
but  the  supreme  court  of  Texas  held  other- 
wise. 

Applying  these  principles  to  the  case 
here,  had  Henry  O.  Layne  ceased  to  be  a 
passenger  when  he  was  shot  by  Howery? 
It  does  not  clearly  appear  whether  or  not, 
if  he  had  continued  his  journey  he  could 
have  gotten  off  defendant's  premises  within 
the  time  it  took  him  to  return  to  where 
Howery  and  his  brother  Robert  were.  But 
the  fact  remains,  he  was  still  on  defend- 
ant's premises,  and  had  not  loitered  on  the 
way.  Can  it  be  said,  within  the  meaning 
of  the  authorities  cited,  that  he  was  neces- 
sarily or  reasonably  delayed  or  hindered  in 
his  departure  by  the  gun  shot,  and  the 
report  that  Howery  had  shot  his  brother? 
We  think  that  upon  the  highest  principles 
of  humanity,  and  tics  of  blood  and  brother- 
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ly  affection,  that  if  Henry  O.  Iajbc,  « 
hearing  these  reports,  waa  actuated  jJ 
good  motives  and  sincere  intentions  in  bj- 
ing  down  his  bundles,  and  goin^  baek  :> 
the  relief  of  his  brother,  reported  to  lu<'- 
been  shot,  he  did  not  thereby  lose  his  reli 
tionship  of  passenger,  or  his  right  as  «c*: 
to  the  protection  of  the  defandant  and  it» 
agents.  If,  however,  he  returned,  as  one  c! 
defendant's  instructions  to  the  jury,  giv^r 
assumes,  to  engage  in  a  quarrel  betv?^^ 
Howery  and  Robert  Layne, — a  questioB  e^ 
fact  for  the  jury,— and  not  from  inoti^'^ 
of  humanity  and  brotherly  sympathy,  m* 
l*e  claims, — another  fact  for  the  jury,— V 
was  not  necessarily  or  justifiably  detaixH^ 
and  thereby  severed  the  relationship  of  car- 
rier and  passenger,  and  lost  his  rights  u 
such  to  the  protection  of  the  defendant  o? 
its  servants. 

Second:  Our  conclusion  on  the  fii^ 
proposition  condemns  defendant's  sevefti 
instruction  to  the  jury,  refused,  and,  as  v» 
think,  properly  refused  by  the  court  belo< 
It  is  the  only  instruction  differing  matr- 
rially  from  some  of  those  passed  upon  it 
the  Robert  Layne  Case.  As  proposed  "* 
would  have  told  the  jury,  assuming  a^  trv 
some  of  the  facts  peculiarly  for  jury  dete* 
mination,  that  under  the  evidence  io  tb>* 
case  plaintiff  was  not  a  passenger  aftr 
he  left  defendant's  train  without  the  inte'- 
tion  of  returning  to  it,  and  if  aftervards  cf 
his  own  accord,  without  being  stopprd  bj 
defendant's  agents  or  servants,  he  torse, 
back  after  he  had  left  the  train,  not  for  tk? 
purpose  of  becoming  a  passenger  again,  he: 
for  purposes  of  his  own,  he  ceased  to  be 
entitled  to  the  protection  of  defendant  is 
passenger,  and  defendant  was  not  liable  for 
the  assault  committed  on  him  after  so 
turning  back. 

Third:  Did  the  court  err,  as  contended 
by  plaintiff  in  error,  in  admitting  la  evi- 
dence the  record  of  the  indictment,  coBn^ 
tion,  and  sentence  of  Howery  for  the  nor- 
der  of  Robert  Layne?  We  answer,  yes. 
That  record  had  not  the  slightest  bearic* 
on  the  issues  in  this  case.  It  did  not  coc- 
stitute  rebuttal  evidence  as  to  any  fact 
introduced  in  defense.  The  parties  vfT^ 
not  the  same.  Its  only  purpose  and  effe<rt 
could  have  been  to  arouse  the  sympatic 7 
or  prejudice  of  the  jury,  and  was  wfaollr 
improper  and  irrelevant  for  any  purpose 
apparent,  or  pointed  out  by  eonnsel.  I^ 
Rodgers  v.  Bailey,  —  W.  Va.  — ^,  es  &  E 
698,  a  recent  case  not  yet  officially  reported, 
it  is  held,  in  accordance  with  approved  prac- 
tice, that  ''admission  of  irrelevant  testi- 
mony, likely  to  enhance  damages,  is  re- 
versible error  unless  it  plainly  appesrs  that 
the  verdict  is  not  in  excess  of  the  dae- 
ages    proved."      "Nothing    outside    of    the 
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legitimate  facts  should  be  introduced  to 
affect  the  minds  of  those  who  are  to  decide 
the  case."  Sesler  v.  Rolfe  Coal  &  Coke  Co. 
51  W.  Va.  318,  41  S.  E.  216,  point  4  of 
the  syllabus.  Even  if  this  were  a  suit  to 
recover  damages  for  the  same  assaulti  which 
it  is  not,  the  record  of  the  criminal  pro- 
ceeding would  not  be  admissible.  3  Cyc. 
Law  &  Proc.  p.  1098.  And,  because  of  the 
want  of  mutuality,  not  even  to  establish, 
as  rea  judicata,  the  fact  on  which  the  in- 
dictment was  founded.  Honaker  v.-  Howe, 
19  Gratt.  50.  1  Greenl.  Ev.  16th  ed.  $  637, 
referring  in  note  to  §  637,  to  §$  180,  189, 
and  623.  The  rule,  many  times  repeated, 
is  that  where  illegal  evidence  has  been  ad* 
mittedy  over  the  objection  of  a  party,  it 
will  be  cause  for  setting  aside  the  verdict, 
unless  it  clearly  appears  that  the  objecting 
party  was  not  prejudiced  thereby.  See  the 
cases  digested  in  1  Enc.  Dig.  Va.  &  W.  Va. 
Reports,  592,  593.  The  record  in  the  crimi- 
nal case  was  plainly  inadmissible.  We  can- 
not see,  as  we  are  urged  to  do  by  plain- 
tiff's counsel,  that  the  error  was  harmless, 
and  that  defendant  was  not  prejudiced 
thereby.  For  the  error  in  admitting  this 
record  the  judgment  below  must  be  re- 
versed, the  verdict  set  aside,  and  the  de- 
fendant awarded  a  new  trial. 

This  leaves  the  question  of  the  alleged 
excessiveness  of  the  verdict,  also  relied  on 
by  defendant.  As  the  judgment  and  verdict 
roust  be  set  aside  and  a  new  trial  awarded 
on  another  ground,  it  would  be  improper  for 
us,  on  this  hearing,  to  express  any  opinion 
on  that  subject. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  awarded,  the  costs  here  to  be  ad- 
judged in  favor  of  the  defendant,  in  the 
court  below,  to  abide  the  result  of  the  new 
trial  awarded* 


NEW  YORK  COURT  OF  APPEALS. 
MICHAEL  DOWDALL,  Appt., 

V. 

SUPREME  COUNCIL  OF  CATHOLIC 
MUTUAL  BENEFIT  ASSOCIATION, 
Respt. 

(196  N.  Y.  406,  89  N.  E.  1075.) 

Benefit  insurance  —  raising  assess- 
ments —  effect. 

1.  The  amount  of  eacli  assessment  stipu- 
lated in  a  mutual  benefit  insurance  con- 
tract cannot  be  raised  by  the  association 
without  the  consent  of  the  member,  al- 
though he  has  agreed  to  comply  with  all 
the  laws,  rules,  and  requirements  of  the 
order. 

Same  —  adoption  of  law  —  not  meat  ion 
—  estoppel. 

2.  A  mutual  benefit  society  cannot  deny, 
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as  against  a  member  whose  assessment  rate 
it  has  imdertaken  to  raise,  the  adoption  of 
a  constitutional  provision  fixing  the  assess- 
ment rate  according  to  the  age  of  members 
when  admitted,  when  thousands  of  pamph- 
lets showing  such  provision  as  part  of  the 
constitution  had  been  sent  to  members. 

(November  23,  1909.) 

Wote,  —  Bight  of  mutual  benefit  society 
to  inorease  ratea. 

This  question  is  discussed  in  the  note  to 
Reynolds  v.  Supreme  Council,  R.  A.,  7 
L.R.A.(N.S.)  1154,  in  which  it  was  stated 
that  while  there  was  more  or  less  conflict  of 
authority  as  to  the  right  of  a  mutual 
benefit  association  to  increase  its  charges 
for  life  insurance,  the  rule  might  be  con- 
sidered to  be  well  settled  that,  if  the  con- 
tract of  insurance  was  upon  the  express 
condition  that  the  holder '  thereof  should 
be  bound  by  all  laws,  rules,  and  regulations 
of  the  society  in  force  at  the  time  he*  be- 
came a  member,  or  which  might  thereafter 
be  enacted,  he  could  not  afterwards  com- 
plain of  any  increase  in  the  amount  of  his 
assessments.  This  rule  of  law  finds  sup- 
port in  nearly  all  of  the  cases  cited  in  the 
note  referred  to,  and  also  in  the  following 
cases,  decided  since  the  preparation  of  that 
note:  Champion  v.  Hannahan,  138  111. 
App.  387:  Pferce  v.  Bankers'  Union>  140 
HI.  App.  496;  Williams  v.  Supreme  Council, 
C.  M.  B.  A.  162  Mich.  1,  116  N.  W.  1060;  . 
Mock  V.  Supreme  Council,  R.  A.  121  App. 
Div.  474,  106  N.  Y.  Supp.  166;  Wright  v. 
Knights  of  Maccabees,  122  App.  Div.  904, 
106  N.  y.  Supp.  1160;  Conner  v.  Supreme 
Commandery  O.  C.  117  Tenn.  649,  97  S. 
W.  306;  United  Benev.  Asso.  v.  Cass,  — 
Tex.  Civ.  App.  — ,  119  S.  W.  123;  Su- 
preme Ruling,  F.  M.  C.  v.  Ericson,  — .Tex. 
Civ.  App.  — ,  131  S.  W.  92. 

Upon  the  same  principle  it  was  held  in 
Trisier  v.  Mutual  Reserve  Fund  Life  Asso. 
128  Mo.  App.  497,  106  S.  W.  1082,  in  which 
it  appeared  that,  by  the  member's  contract 
of  insurance,  it  was  stipulated  that  the 
board  of  directors  should  have  power  to 
fix  the  amount  and  rate  of  assessment,  that 
a  readjustment  of  assessments  by  such 
board  based  upon  the  attained  age,  in- 
stead of  the  entrance  age,. of  each  member, 
so  as  to  make  the  rate  of  assessment  equal 
to  the  cost  of  carrying  the  insurance  ac- 
cording to  the  experience  of  the  associa- 
tion, was  binding  on  the  member,  though  the 
assessment  had  been  previously  based  upon 
the  age  of  each  member  at  his  entrance,  in 
accordance  with  a  table  on  the  back  of  his 
policy  (not  referred  to  therein,  nor  ex- 
pressly made  a  part  thereof). 

No  question  of  the  correctness  of  this 
rule  is  raised  by  the  decision  reached  in 
Do'WDALL  V.  Supreme  Council,  C.  M.  B. 
A.,  inasmuch  as  the  membership  certifi- 
cate involved  in  that  action  merely  stipu- 
lated that  the  member  should  comply  with 
all  the  laws,  rules,  and  regulations  of  the 
defendant    association,    and    contained    no 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  DiviBion  of  the  Supreme 
Court,  Fourth  Department,  reversing  a 
judgment  of  a  special  term  for  Erie  County' 
in  plaintiff's  favor  in  an  action  to  enjoin 
defendant  from  raising  the  amount  of  an 
assessment  on  one  of  its  benefit  certificates. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  U.  Oarrntli,  with  Mr.  W. 
J.  Shields,  for  appellant: 

Plaintiff  never  directly  or  indirectly  con- 
sented to  any  change  or  alteration  of  his 
contract,  and  defendant  had  no  authority 
to  impair  plaintiff's  contract,  and  destroy 
his  vested  rights. 

Benjamin  v.  Mutual  Reserve  Fund  Life 
Asso.  146  Cal.  34,  79  Pac.  517;  Wist  v. 
Grand  Lodge  A.  O.  U.  W.  22  Or.  271,  29 
Am.  St.  Rep.  603,  29  Pac.  610;  Hobes  v. 
Iowa  Mut.  Ben.  Asso.  82  Iowa,  107,  11 
L.R;A.  299,  31  Am.  St.  Rep.  466,  47  N.  W. 
983;  Sieverts  v.  National  Benev.  Asso.  95 
Iowa,  710,  64  N.  W.  671;  Van  Atten  v. 
Modern   Brotherhood,   131   Iowa,   232,   108 


N.  W.  313 ;  Strauss  t.  Mutual  Reaerve  Fund 
Life  Asso.  126  N.  C.  971,  54  L^R.A.  605, 
83  Am.  St.  Rep.  699,  36  S.  E.  352 ;  Bragav 
V.  Supreme  Lodge  K.  k  L.  H.  128  N.  C.  354, 
54  L.R.A.  602,  38  S.  E.  905 ;  Jones  ▼.  PesD- 
sylvania  Casualty  Co.  140  N.  C.  262,  3 
L.R.A.(N.S.)  932,  111  Am.  Si.  Rep.  84^. 
52  S.  E.  578;  Hadley  ▼.  Queen  City  Camp 
No.  27,  W.  O.  W.  1  Tenn.  Oh.  App,  430; 
Ebert  v.  Mutual  Reserve  Fund  Life  Asia 
81  Minn.  116,  83  N.  W.  506,  834,  84  N.  W. 
457;  Tebo  v.  Supreme  Council,  R.  A.  8^ 
Minn.  3,  93  N.  W.  513;  Grand  Lodge  A.  a 
U.  W.  V.  Stumpf,  24  Tex.  Civ.  App.  311, 
58  S.  W.  840;  Smith  v.  Supreme  Lodge  K.  P. 
83  Mo.  App.  512;  Morton  v.  Supreme  Codb- 
cil,  R.  A.  100  Mo.  App.  76,  73  S.  W.  259; 
Sisson  V.  Supreme  Court  of  Honor,  IM  Ifsu 
App.  54,  78  S.  W.  297;  Becker  ▼.  Farmen' 
Mut.  F.  Ins.  Co.  48  Mich.  610,  12  N.  W.  874; 
Newhall  v.  Supreme  Council  A.  L.  H.  181 
Mass.  Ill,  63  N.  E.  1;  Pokrefky  v.  Detroit 
Firemen's  Fund  Asso.  121  Mich.  456,  99 
N.  W.  240;  Starling  v.  Supreme  Council  B. 
T.  T.  108  Mich.  440,  62  Am.  St.  Rep.  709, 


suggestion  that  the  same  could  at  any  fu- 
ture time  be  amended,  or  new  ones  enacted, 
so  as  to  affect  the  contract. 

Nor  is  any  doubt  cast  upon  this  rule  by 
Rockwell  V.  Knights  Templars'  &  Masonic 
Mut.  Aid  Asso.  134  App.  Div.  736,  119  N.  Y. 
Supp.  915,  in  which  it  was  declared  that  the 
stipulation  that  the  insured  should  abide  by 
the  rules  and  regulations  of  the  association 
"evidently"  meant  those  rules  and  regula- 
tions already  in  existence,  and  particularly 
those  which  the  company  had  deemed  neces- 
sary to  make  a  part  of  the  policy;  and 
therefore  such  stipulation  on  the  part  of 
the  member  gave  the  association  no  power 
to  increase  the  rates. 

But  in  Green  v.  Supreme  Council,  R.  A. 
124  N.  Y.  Supp.  398,  Dowdall  v.  Supbeme 
Council,  C.  M.  B.  A.,  and  Wright  v. 
Knights  of  Maccabees,  196  N.  Y.  391,  post, 
423,  134  Am.  St.  Rep.  838,  89  N.  E.  1078 
(to  be  hereafter  reviewed),  were  declared 
to  have  settled  as  the  law  in  that  state 
that  an  agreement  on  the  part  of  a  member 
of  a  mutual  benefit  society  to  be  governed 
by  the  laws,  rules,  and  regulations  of  the 
organization  in  force  at  the  time  of  his 
admission,  or  that  might  thereafter  be  en- 
acted, did  not  authorize  an  increase  in  the 
amount  of  the  assessment  on  the  individual 
member  fixed  in  the  original  contract. 

It  has  already  been  pointed  out  that 
Dowdall  v.  Supbeme  Council,  C.  M.  B.  A., 
cannot  be  construed  to  have  established  any 
such  rule  of  law,  since  there  was  nothing 
in  the  contract  in  that  suit  whereby  the 
member  agreed  to  be  bound  by  any  future 
laws. 

As  to  Wright  t.  Knights  of  Maccabees, 
supra,  the  specific  and  only  conclusion 
reached  in  that  case  by  the  court  was  that 
the  power  reserved  by  a  mutual  benefit  so- 
ciety to  amend  its  by-laws  did  not  author- 
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ize  it  to  decrease  the  benefits  to  which  t 
member  was  entitled  by  the  terms  of  his 
contract. '  This  is  clear  from  a  perusal  of 
certain  portions  of  Judge  Vann's  opiniosL 
After  discussing  the  general  subject  of 
amendments  to  by-laws  of  mutual  benefit 
associations,  and  after  a  review  of  the  New 
York  cases  bearing  upon  that  question,  the 
judge  used  the  following  language:  "These 
cases  establish  the  rule  that  benefits  ean- 
not  be  reduced,  or  new  conditions  forfeitiRg 
the  benefits  added,  by  an  amendment  of  the 
by-laws,  even  when  the  general  ri^ht  to 
amend  is  expressly  reserved.  They  are  coo- 
trolling,  therefore,  so  far  as  all  the  anaend- 
ments  now  in  question  are  concerned,  except 
that  providing  for  an  increase  in  Uie  rate 
of  assessments.  Following  the  authorities 
cited,  we  hold  that  the  amendments  whick 
assume  to  cut  down  the  benefits  to  which 
the  plaintiff  became  entitled  by  his  contract 
with  the  defendant  are  void  and  of  no 
effect.  I  am,  personally,  of  the  opinion  that 
the  amendment  increasing  the  rate  of  aa> 
sessment  is  also  void,  for  I  can  see  no  dif- 
ference in  principle  between  reducing  ben^ 
fits  and  increasing  the  amount  to  be  paid. 

.  .  .  I  think  that  an  increase  in  the 
rate  of  assessment  falls  under  the  samt 
condemnation  of  the  law  as  a  reduction  in 
the  amount  of  benefits."  It  seems  unlikely 
that,  had  the  question  of  the  right  to  is- 
crease  rates  been  passed  upon  by  the  whole 
court.  Judge  Vann  would  have  used  lan- 
guage so  plainly  indicating  that  he  was 
giving  his  own  opinion  merely. 

In  Fort  V.  Iowa  Legion  of  Honor,  — 
Iowa  — ,  123  N.  W.  224,  the  court,  after 
discussing  the  question  of  the  power  of  a 
mutual  benefit  insurance  society  to  raise 
its  rates,  finally  declared  that  it  did  set 
need  to  pass  ''upon  this  troublesome  ques- 
tion now."  J.  A.  C 
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66  N.  W.  340;  MargeBSon  v.  Maasachusetts 
Ben.  Asfio.  165  Mass.  262,  42  K.  E.  1132; 
Fire  Ins.  Co.  v.  Connor,  17  Pa.  136;  Becker 
▼.  Berlin  Ben.  Soc.  144  Pa.  232,  27  Am. 
St.  Rep.  624,  22  Ail.  690;  Hale  y.  Equitable 
Aid  Union,  168  Pa.  377,  31  Atl.  1066;  Mar- 
shall V.  Pilots'  Asso.  206  Pa.  182,  35  Atl. 
916;  Blair  v.  Supreme  Council  A.  L.  H.  208 
Pa.  262,  101  Am.  St.  Rep.  934,  67  Atl.  564; 
Zabriskie  t.  Hackensack  k  N.'  Y.  R.  Co. 
18  N.  J.  £q.  178,  90  Am.  Dee.  617;  Annan 
V.  Hill  Union  Brewery  Co.  59  N.  J.  Eq. 
414,  46  Atl.  563;  Sautter  v.  Supreme  Con- 
clave I.  0.  H.  72  N.  J.  L.  325,  62  Atl.  529; 
Roxbury  Lodge,  No.  184,  I.  O.  O.  P.  ▼. 
Hocking,  60  N.  J.  L.  439,  64  Am.  St.  Rep. 
59G,  38  Atl.  693;  O'Neill  v.  Supceme  Coun- 
cil, A.  L.  H.  70  N.  J.  L.  410,  67  Atl.  463, 
1  A.  &  E.  Ann.  Cas.  422 ;  Wuerfler  t.  Grand 
Grove,  W.  O.  D.  116  Wis.  19,  96  Am.  St. 
Rep.  940,  92  N.  W.  433;  Voigt  v.  Kersten, 
104  111.  314,  46  N.  E.  543;  Covenant  Mut 
Life  Asso.  v.  Kentner,  188  111.  437,  58  N. 
E.  966;  Peterson  y.  Gibson,  191  111.  365,  54 
L.R.A.  836,  85  Am.  St.  Rep.  263,  61  N.  E. 
127;  Bolles  y.  Mutual  Reserve  .Fund  Life 
Asso.  220  111.  400,  77  N.  E.  198;  Black  y. 
Supreme  Council  A.  L.  H.  120  Fed.  580, 
afTirmed  in  59  C.  C.  A.  414,  123  Fed.  650; 
Lippincott  v.  Supreme  Council  A.  L.  H.  130 
Fed.  483;  Shreveport  v.  Cole,  129  U.  S. 
39,  32  L.  ed.  589,  9  Sup.  Ct.  Rep.  210; 
City  R.  Co.  v.  Citizens'  Street  R.  Co.  166 
U.  S.  657,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Knigbts  Templars'  ft  M.  Life  Indem- 
nity Co.  V.  Jarman,  44  C.  C.  A.  93,  104  Fed. 
638,  affirmed  in  187  U.  S.  197,  47  L.  ed.  139, 
23  Sup.  Ct.  Rep:  108;  Moore  v.  Chicago 
Guaranty  Fund  Life  Soc.  178  111.  202,  52 
N.  E.  882;  Grand  Lodge  A.  O.  U.  W.  y. 
Stumpf,  24  Tex.  Civ.  App.  309,  58  S.  W. 
840;  Baldwin  y.  Begley,  185  111.  180,  56 
N.  E.  1065;  Duggans  v.  Covenant  Mut.  Life 
Asso.  87  111.  App.  415;  Hicks  y.  North- 
western  Aid  Asso.  117  Tenn.  203,  96  S.  W. 
962. 

Defendant  had  no  right  to  change  its 
contract  with  the  insured  without  his  con- 
sent. 

Gaut  y.  American  Legion  of  Honor,  107 
Tenn.  603,  65  L.R.A.  465,  64  S.  W.  1070; 
Hadley  v.  Queen  City  Camp.  No.  27,  W.  O. 
W.  1  Tenn.  Ch.  App.  413;  Bragaw  v.  Su- 
preme Lodge  K.  &  L.  H.  128  N.  C.  354, 
54  L.R.A.  602,  38  S.  E.  905;  Thibert  v. 
Supreme  Lodge,  K.  H.  78  Minn.  448,  47 
L.R.A.  136,  79  Am.  St.  Rep.  412,  81  N.  W. 
220;  Strauss  v.  Mutual  Reserve  Fund  Life 
Asso.  126  N.  C.  971,  54  L.R.A.  605,  83  Am. 
8t.  Rep.  699,  36  S.  E.  352;  Knights'  Temp- 
lars' &  M.  Life  Indemnity  Co.  y.  Jarman, 
44  C.  C.  A.  93,  104  Fed.  638,  affirmed  in 
187  U.  S.  197,  47  L.  ed,  139,  23  Sup.  Ct. 
Rep.  108. 
31  L.RA.(N.S.) 


Fraternal  benefit  associations  cannot,  by 
after-enacted  by-laws,  impair  the  obliga- 
tions of  their  contracts  of  insurance,  even 
where  the  member  has  expressly  agreed  to 
be  bound  by  all  laws  in  force  when  he  joined, 
or  which  might  thereafter  be  adopted. 

Spencer  y.  Grand  Lodge  A.  0.  U.  W.  22 
Misc.  147,  48  N.  Y.  Supp.  590,  affirmed  in 
53  App.  Div.  627;  Bottjer  v.  Supreme  Coun- 
cil A.  L.  H.  37  Misc.  410,  75  N.  Y.  Supp. 
805,  affirmed  in  78  App.  Div.  646,  79  N.  Y. 
Supp.  684;  McNeil  y.  Southern  Tier  Ma- 
sonic Relief  Asso.  40  App.  Div.  584,  58  N. 
Y.  Supp.  119;  Farmers'  Loan  ft  T.  Co.  v. 
Aberle,  19  App.  Div.  82,  46  N.  Y.  Supp.  10; 
Parish  y.  New  York  Produce  Exch.  169  N. 
Y.  49,  56  L.R.A.  149,  61  N.  E.  977 ;  Deubls 
V.  Grand  Lodge,  A.  O.  U.  W.  66  App.  Div. 
323,  72  N.  Y.  Supp.  755,  affirmed  in  172  N. 
Y.  605,  65  N.  E.  1116;  Smith  v.  Supreme 
Council  A.  L.  H.  94  App.  Div.  357,  88  N. 
Y.  Supp.  44;  Fargo  v.  Supreme  Tent,  E. 
M.  96  App.  Div.  491,  89  N.  Y.  Supp.  65; 
Kent  v.  Quicksilver  Min.  Co.  78  N.  Y.  159, 
4  Mor.  Min.  Rep.  47;  People  v.  Grand 
Lodge,  E.  O.  M.  A.  166  N.  Y.  537,  51  N.  E. 
299;  Weiler  v.  Equitable  Aid  Union,  92 
Hun,  281,  36  N.  Y.  Supp.  734;  Parish  v. 
New  York  Produce  Exch.  169  N.  Y.  48,  56 
L.R.A.  149,  61  N.  E.  977;  Weber  v.  Supreme 
Tent,  K.  M.  172  N.  Y.  490,  92  Am.  St.  Rep. 
763,  65  N.  E.  258;  Shipman  v.  Protected 
Home  Circle,  174  N.  Y.  398,  63  L.R.A.  347, 
67  N.  E.  83;  Langan  v.  Supreme  Council  A. 
L.  H.  174  N.  Y.  266,  66  N.E.  932;  Beach 
v.  Supreme  Tent,  K.  M.  177  N.  Y.  100,  68 
N.  E.  281;  Evans  v.  Southern  Tier  Ma- 
sonic Relief  Asso.  182  N.  Y.  453,  75  N.  E. 
317;  Avers  v.  Grand  Lodge,  A.  O.  U.  W. 
188  N.  Y.  280,  80  N.  E.  1020. 

Messrs.  J.  T.  Keena  and  Daniel  J. 
KeneAck,   for  respondent: 

The  amended  by-law  increasing  the  rates 
of  assessment,  which  was  adopted  in  good 
faith  and  which  was  obviously  necessary  to 
perpetuate  the  life  of  the  association,  vio- 
lated no  vested  contractual  right  of  the 
plaintiff. 

Reynolds  v.  Supreme  Council  R.  A.  102 
Mass.  150,  7  L.R.A.(N.S.)  1154,  78  N.  E. 
129,  7  A.  &  E.  Ann.  Cas.  150;  Durfee  v.  Old 
Colony  &  F.  River  R.  Co.  5  Allen,  230;  Pain 
y.  Soci^t^  St.  Jean  Baptiste,  172  Mass.  319, 
70  Am.  St.  Rep.  287,  52  N.  E.  502:  Spilman 
V.  Supreme  Council  H.  C.  157  Mass.  128, 
31  N.  E.  776;  Wright  v.  Minnesota  Mut. 
L.  Ins.  Co.  193  U.  S.  667,  48  L.  ed.  832,  24 
Sup.  Ct.  Rep.  649;  Supreme  Lodge  K.  P.  v. 
Knights,  117  Ind.  489,  3  L.R.A.  409.  20 
N.  E.  479;  Bacon,  Ben.  Soc.  3d  ed.  §§  185, 
186;  Crosby  v.  Mutual  Reserve  Fund  Life 
Asso.  38  Misc.  708,  78  N.  Y.  Supp."  237; 
Williams  v.  Supreme  Council  C.  M.  B.  A. 
152  Mich.  1,  115  N.  W.  1060. 
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The  amendment  wai  necessary  to  perpet- 
uate the  life  of  the  association,  and  there 
is  no  stipulation  or  agreement  in  the  plain- 
tiff's contract  that  the  rate  should  remain 
and  continue  the  same  as  it  was  when  he 
became  a  member  of  the  association. 

Fullenwider  v.  Supreme  Council,  R.  L.  180 
111.  621,  72  Am.  St.  Rep.  230,  54  N.  E.  485; 
Messer  v.  Grand  Lodge,  A.  0.  V.  W.  180 
Mnsrt.  321,  62  N.  E.  252;  Richmond  v.  Su- 
preme Lodge  0.  M.  P.  100  Mo.  App.  8,  71 
S.  W.  736;  Miller  v.  National  Council,  K.  & 
L.  S.  69  Kan.  234,  76  Pac.  830;  Haydel  v. 
Mutual  Reserve  Fund  Life  Asso.  98  Fed. 
200.  44  C.  C.  A.  169,  104  Fed.  718;  Gaut 
T.  Mutual  Reserve  Fund  Life  Asso.  121  Fed. 
403;  Wright  v.  Minnesota  Mut.  L.  Ins.  Co. 
193  V.  S.  657,  48  L.  ed.  832,  24  Sup.  Ct. 
Rep.  549;  Reynolds  v.  Supreme  Council,  R. 
A.  192  Mass.  150,  7  L.R.A.(N.S.)  1154, 
78  X.  E.  129,  7  A.  &  E.  Ann.  Cas.  150; 
Shepperd  v.  Bankers'  Union,  77  Neb.  85, 
108  S.  W.  188,  110  N.  W.  1019;  Conner  v. 
Supreme  Commandery  G.  C.  117  Tenn.  540. 
97  S.  W.  306;  Mock  v.  Supreme  Council, 
R.  A.  121  App.  Div.  474,  106  N.  Y.  Supp. 
155;  Wineland  v.  Knights  of  Maccabees, 
148  Mich.  608,  112  N.  \V.  696;  Williams  v. 
Supreme  Council,  C.  M.  B.  A.  152  Mich.  1, 
115  N.   W.   1060. 

The  amended  graded  scale  of  assessment 
is  not  a  stipulation  for  an  unchangeable 
rate  of  assessment,  and  did  not  change  the 
terms  of  plain tifl''s  original  contract  with 
the  association. 

Treadwell  v.  Archer,  76  N.  Y.  196;  Put- 
nam v.  Stewart,  97  N.  Y.  411;  Newhall  v. 
Supreme  Council  A.  L.  H.  181  Mass.  Ill, 
63  N.E.  1;  Beach  v.  Supreme  Tent  K.  M.  177 
N.  Y.  100,  68  N.  E.  281;  Covenant  Mut.  Life 
Asso.  V.  Kentner,  188  111.  431,  58  N.  E.  966; 
Poultney  v.  Bachman,  31  Hun,  49;  Hale  v. 
Equitable  Aid  Union,  168  Pa.  377,  31  Atl. 
1066;  Miller  v.  National  Council,  K.  k  L. 
S.  69  Kan.  241,  76  Pac.  830;  Interpreta- 
tion &  Construction,  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  4,  18;  Russell  v.  Allerton, 
108  N.  Y.  288, 15  N.  E.  391 ;  Powers  v.  Clarke, 
127  N.  W.  417,  28  N.  E.  402;  Williams  v. 
Supreme  Council,  C.  M.  B.  A.  152  Mich.  1, 
115  N.  W.  1060;  Wineland  v.  Knights  of 
Maccabees,  148  Mich.  609,  112  N.  W.  696; 
Reynolds  v.  Supreme  Council,  R.  A.  192 
Mass.  150,  7  L.R.A.(N.S.)  1154,  78  N.  E. 
129,  7  A.  &  E.  Ann.  Cas.  150;  Bartram  v. 
Supreme  Council,  R.  A.  6  Ont.  Week.  Rep. 
404;  Gaines  v.  Supreme  Council,  R.  A.  140 
Fed.  978;  Fullenwider  v.  Supreme  Council, 
R.  L.  73  111.  App.  321,  affirmed  in  180  111. 
621,  72  Am.  St.  Rep.  239,  54  N.  E.  485; 
Domes  v.  Supreme  Lodge,  K.  P.  75  Miss. 
466,  23  So.  191;  Conner  v.  Supreme  Com- 
mandery G.  C.  117  Tenn.  649,  97  S.  W.  306; 
Blasingame  v.  Royal  Circle,  111  111.  App. 
31  L.R.A.(N.S.) 


202;  Supreme  Lodge,  K.  P.  ▼.  Kutacber, 
179  111.  340,  70  Am.  St.  Rep.  115,  53  X.  £. 
620;  Mock  v.  Supreme  Council,  R.  A.  121 
App.  Div.  474,  106  N.  Y.  Supp.  155. 

Edward  T.   Bartlett,  J.,  delirered   the 

opinion  of  the  court: 

The  defendant  was  incorporated   on   the 
9th  day  of  June,  1879,  under  chapter  49C. 
p.  541,  of  the  laws  of  that  year,  entitled 
"An  Act  to  Incorporate  the  Supreme  C^ioo- 
cil  of  the  Catholic  Mutual  Benefit  Associa- 
tion."    On   the  9th  day  of  July,    1879,  a 
branch  of  the  defendant  was  organised  at 
Avon,  New  York.     The  plaintiff  became  a 
member  of  the  defendant  on  or  about  Jnly 
9,    1879,    and    was    thereafter    asocsied   at 
the  rate  of  $1.10  for  each  assessment  mitil 
January  1st  1904.    When  he  became  i 
her  of  the  defendant,  the  number  of 
ments  that  could  be  made  was  unlimited. 
Since  January  1st  1904,  the  plaintiff  has 
been  assessed  at  the  rate  of  $5.56  for  each 
assessment.     It  was  admitted  on  the  trial, 
which  took  place  on  the  'l2th  day  of  June. 
1906,   that   the   plaintiff   was   seventy-four 
years  of  age  on  the  20th  day  of  June,  1905, 
and  that  he  had   paid  his  dues  or   assess- 
ments up  to  the  date  of  the  triaL     When 
the  plaintiff  became  a  member   of  the  de- 
fendant, there  was  issued  to  him  a  certifi- 
cate which  stated,  in  substance,  that  be  was 
to    participate,    in    case   of    death,    in    the 
amount  of  $2,000  in  the  beneficiary  fund. 
It  also  contained  the  following  provision: 
"This    certificate    is    issued    upon    the    ex- 
press condition  that  the  said  Michael  Dow- 
dall    shall,    in    every    particular,    while   a 
member   of   said   association,   comply   with 
all  the  laws,  rules,  and  requirements  there- 
of."   On  July  2,  1883,  the  defendant  issued 
and  delivered  to  the  plaintiff  the  certificate 
of  membership   contained   in    the    findings, 
and  which  he  now  holds.    It  was  conceded 
on  the  argument  that  this  certificate  was 
.precisely  like  the  original,  except  a  slight 
verbal  change  as  to  the  name  of  the  coon- 
cil   issuing  the  same;   the  first 
was   headed   "Grand   Council,"   the 
"Supreme  Council." 

The  single  question  is  now  presented 
whether,  by  amendment  of  the  constitu- 
tion or  any  of  the  rules  or  regulations, 
made  after  the  plaintiff  had  entered  into 
his  contract  of  insurance,  it  is  possible  for 
the  defendant  to  change  the  rate  of  a  single 
assessment  from  $1.10  to  $5.56.  The  trial 
judge  was  of  opinion  that  no  such  change 
could  be  made  under  a  fair  constmction 
of  the  contract  entered  into  by  the  parties. 
and  decided  in  favor  of  the  plaintiff.  The 
learned  appellate  division  reversed  the 
judgment  entered  upon  this  decision,  writ- 
ing no  opinion,  but  stated  in  tlie  order  of 
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reversal  that  it  was  upon  the  authority  of 
Mock  y.  Supreme  Council,  R.  A.  121  App. 
Div.  474,  106  N.  Y.  Supp.  165,  and  Wright 
V.  Knights  of  the  Maccabees,  122  App.  Div. 
904,  106  N.  Y.  Supp.  1150.    There  is  a  con- 
flict of   judicial   decisions   }n   the   various 
states  on  the  point  now  presented,  but  a 
careful  examination  of  the  cases  shows  that 
the  great  weight  of  authority  is  in  favor  of 
the  position  that  the  original  contract  can- 
not be  impaired.     It  would  be  quite  im- 
possible to  harmonize  the  conflicting  views 
of  the  learned  judges,  and  it  remains  to  be 
considered    whether   the   decisions   of   this 
court  have  not  laid  down  the  rule  of  law 
which  must  now  govern,  to  the  effect  that 
the  contract  of  insurance  cannot  be  changed 
by  any  act  of  the  defendant.     We  have  on 
the  one  hand  the  plaintiff  standing  upon 
the  plain  letter  and  spirit  of  his  contract, 
and  on  the  other  the  insistence  of  the  de- 
fendant that  unless,  under  its  construction 
of  the  contract,  it  is  vested  with  the  power 
to  increase  the  amount  of  a  single  assess- 
ment, as  the  exigencies  of  the  company  may 
require,  it  will  be  unable  to  continue  its 
financial  life  and  pay  its  death  losses. 

The  precise  question  now  presented  may 
be  thus  stated:     Tlie  plaintiff  received  from 
the  defendant  a  certificate  insuring  his  life 
for  $2,000,  which  contained  a  single  cove- 
nant, as  follows:    ''This  certificate  is  issued 
upon  the  express  condition  that  the  said 
Michael  Dowdall  shall,  in  every  particular, 
while  a  member  of  said  association,  comply 
with  all  the  laws,  rules  and  requirements 
thereof."     The  defendant  also  delivered  to 
the   plaintiff   a   printed  book  or   pamphlet 
containing  the  constitution  and  by-laws  of 
tlie  association.    Section  6  of  article  3  of  the 
constitution  provided,  in  substance,  that  all 
members   should   be   assessed    according  to 
their   age   when   admitted.     The   defendant 
asked  the  trial  court  to   find  that  said   § 
6  of  article  3  so  appearing  in  the  printed 
constitution  had  not  been  adopted,  nor  had 
it  been  approved  by  the  Supreme  Council, 
and  its  publication  in  said  pamphlet  was 
unauthorized.    This  request  was  very  prop- 
erly refused  in  view  of  the  fact  that  some 
thousands  of  the  pamphlet  had  been   sent 
to  members.    The  plaintiff  insists  that  the 
covenant    contained    in    the    certificate    is- 
sued  to   him   by   the    defendant,   requiring 
that  he  should  in  every  particular  comply 
with  all  the  laws,  rules,  and  requirements 
of  the  association,  refers  only  to  such  laws, 
rules,   and  requirements  as  existed  at  the 
time  he  entered  into  his  contract;  that  any 
future  changes  or  alterations  made  there- 
in or  additions  ^hereto,  seeking  to  modify 
or  alter  said  contract  in  any  respect,  do  not 
bind  him. 

The  following  cases  lay  down  the  legal 
31  L.R.A.(N.S.) 


principles  which  must  control  the  decision 
in  the  case  at  bar:  In  Weber  v.  Supreme 
Tent,  K.  M.  172  N.  Y.  490,  494,  92  Am.  St. 
Rep.  753,  66  N.  E.  258,  259,  an  action  was 
brought  upon  a  certificate  of  insurance. 
The  defense  interposed  was  that  the  insured 
took  his  own  life,  and  hence  a  recovery 
could  not  be  had,  because,  at  the  time  of  his 
death,  the  by-laws  and  rules  of  the  order 
provided  that,  should  an  insured  commit 
suicide  within  five  years  from  the  time  of 
admission  into  the  order,  whether  sane  or 
insane,  the  contract  should  be  void.  Weber's 
contract  of  insurance  provided  that  it 
should  be  void  if  the  insured  conunitted 
suicide  within  one  year,  whether  sane  or 

I  insane.  During  Weber's  lifetime,  after  the 
issuance  of  the  certificate,  the  defendant 
amended  its  by-laws  and  rules  so  as  to  ex* 
tend  the  time  from  one  year  to  five  in  the 
suicide  clause.  The  opinion  of  the  court, 
near  the  close,  states:  "This  contract  in- 
sured Weber  against  unintentional  self-de- 
struction after  one  year,  and  defendant  had 
not  the  power  to  take  away  the  right  thus 
secured  without  his  consent."  (P.  494.)  In 
Beach  v.  Supreme  Tent  K.  M.  177  N.  Y.  100, 
105,  69  N.  E.  281,  283,  this  court  again  ex- 
amined the  question  as  to  the  power  of  in- 
surance associations  or  corporations  to  alter 
the  contract  of  insurance  by  amendments 
in  the  constitution  and  by-laws  made  after 
the  certificate  was  issued.  Cullen,  J.  after 
the  examination  of  the  facts  and  authorities 
in  that  case,  stated  in  closing  his  opinion 
as  follows:  "It  is  quite  easy  for  fraternal 
organizations  such  as  the  defendant,  if  they 
deem  the  provisions  for  benefits  to  their 
members  tentative  only,  and  desire  to  have 
them  subject  to  such  modification  as  the 
business  of  the  order  may  require,  to  ex- 
press that  in  the  certificate.  So,  in  the  pres- 
ent case,  if  the  certificate  had  provided 
that  the  payments  therein  specified  should 
be  subject  to  such  modification,  as  to 
amount,  terms,  and  conditions  of  payment 
and  contingencies  in  which  the  same  were 
payable,  as  the  endowment  laws  of  the 
order  from  time  to  time  might  provide,  the 
amendments  would  be  applicable  to  existing 
members.  But  I  think  that  nothing  less 
explicit  than  this  appearing  in  the  certifi- 
cate itself  should  be  effectual  for  such  a 
purpose.  Fairness  to  persons  joining  the 
order  required  such   plain   dealing." 

in  Evans  v.  Southern  Tier  Masonic  Re- 
lief Asso.  182  N.  Y.  453,  75  N.  E.  317,  it 
was  held  that  the  beneficiary  named  in  a 
certificate  issued  by  a  fraternal  benefit  or 
life  insurance  association,  to  a  deceased 
member  thereof,  upon  which  all  dues  and 
assessments  required  by  the  by-laws  of  the 
association   have  been   paid,  cannot  be  de- 

1  prived  of  the  benefit  specified  in  the  certifi- 
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eate,  by  amendmentB  to  the  by-laws  adopted 
•ubBequent  to  the  issuance  of  the  certifi- 
cate, notwithstanding  the  application  for 
membership,  upon  which  the  certificate  was 
issued,  contained  a  clause  by  which  the  ap- 
plicant agreed  to  conform  in  all  respects 
to  the  by-laws,  rules,  and  regulations  of 
the  association  then  in  force,  or  which 
might  thereafter  be  adopted  by  its  board 
of  directors.  The  fact  that  the  certificate 
of  incorporation  of  the  association  contains 
a  clause  to  the  effect  that  the  payment  to 
the  beneficiaries,  under  the  certificates  of 
the  association,  shall  be  "of  such  sum  as  the 
by-laws  of  such  association  may  from  time 
to  time  prescribe,"  does  not  distinguish  the 
present  case  from  the  rule.  In  this  case 
it  was  held  that  Beach  v.  Supreme  Tent, 
K.  M.  177  N.  Y.  100,  69  N.  E.  281,  was  a 
controlling  authority. 

A  recent  decision  of  this  court  is  Ayers  v. 
Grand  Lodge,  A.  O.  U.  W.  188  N.  Y.  280,  80 
N.  E.  1020.  In  March,  1885,  one  Emory  D. 
Fuller  became  a  member  of  a  local  lodge  of 
the  defendant,  a  domestic  corporation,  and 
was  to  participate  in  the  beneficiary  fund  of 
the  order  in  the  amount  of  $2,000  at  the 
time  of  his  death.  The  insured  agreed  to 
eomply  with  all  the  laws,  rules,  and  re- 
quirements of  the  order.  In  his  applica- 
tion for  membership,  the  insured  agreed  "to 
strictly  comply  with  the  constitution,  laws, 
and  regulations  which  are,  or  may  here- 
after be,  enacted  by  the  supreme,  grand, 
or  subordinate  lodge."  Some  time  between 
1898  and  1902,  the  defendant  adopted  a  by- 
law which  provided,  in  substance,  that  any 
member  who  should  thereafter  enter  into 
the  business  or  occupation  of  selling  by  re- 
tail intoxicating  liquors  as  a  beverage 
should  be  suspended  from  any  and  all  rights 
to  participate  in  the  beneficiary  fund.  Pre- 
Tious  to  January  1st  1904,  the  insured  had 
never  engaged  in  the  business  of  selling 
liquors,  but  on  that  day,  in  connection  with 
one  Hanchett,  his  copartner,  he  began  to 
carry  on  a  hotel  at  Weedsport.  The  firm 
employed  a  bartender,  who  sold  liquor  in  the 
usual  way  over  the  bar.  In  June  of  the 
■ame  year  the  insured  died,  and  the  defend- 
ant refused  to  pay  on  the  ground  that  he  had 
engaged  in  the  business  of  selling  intoxi- 
eating  liquors  at  retail.  The  contract  of 
insurance  had  been  in  force  for  more  than 
twelve  years  at  the  time  of  the  amendment 
of  the  by-laws  as  to  the  sale  of  intoxicating 
liquors.  The  defendant  having  refused  to 
pay  the  amount  alleged  to  be  due  on  the 
certificate,  an  action  was  brought  to  recover 
the  same.  The  trial  court  and  the  appel- 
late division  decided  in  favor  of  the  plain- 
tiff, and  this  court  afiirmed  the  judgment. 
Vann,  J.,  writing,  stated:  "This  case  can- 
not be  distinguished  in  principle  from  a 
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long  line  of  cases  decided  by  this   eovrt" 
(citing  them).    He  referred,  timong  othcn, 
to  the  Weber,  Beach,  and  Evans  Caaes  al- 
ready cited,  and  proceeded:     'It  ia  well  es- 
tablished by.  these  authorities  'that  a  gen- 
eral power  reserved  either  by  statute  or  by 
the  constitution  of  a  society,  to  amend  its 
by-laws,  does  not  authorize  an  amendment 
impairing   the   vested   rights   of   members.' 
An  amendment  of  by-laws  which  form  part 
of  a  contract  is  an  amendment  of  the  eoa- 
tract  itself,  and  when  such  a  power  ia  re 
served  in  general  terms,  the  parties  do  not 
mean,  as  the  courts  hold,  that  the  contract 
is  subject  to  change  in  any  essential  partic- 
ular, at  the  election  of  the  one  in  whose 
favor  the  reservation  is  made.     It  would  be 
not  reasonable,  and  hence  not  within  their 
contemplation,   at  least  in  the   abaence  of 
stipulations  clearly  specifying  the  aubjccts 
to  be  affected,  that  one  party  ahould  have 
the  right  to  make  a  radical  change  in  tke 
contract,  or  one  thai  would  reduce  its  pe- 
cuniary value  to  the  other.  A  contract  which 
authorizes  one  party  to  change  it  in  any  re- 
spect  that   he  chooses   would   in    effect  be 
binding   upon    the   other    party    only,    and 
would  leave  him  at  the  mercy  of  the  fomcr, 
and  we  have  said  that  human  langua^  is 
not  strong  enough  to  place  a  person  in  that 
situation.     Industrial   &  General   Trust  v. 
Tod,  180  N.  y.  216,  225,  73  N.  E.  7.    While 
tho  defendant  may  doubtless  so  amend  its 
by-laws,  for  instance,  as  to  make  reasonable 
changes  in  the  methods  of  admin istratioa, 
the  manner  of  conducting  its  business,  and 
the  like,  no  change  can  be  made  which  will 
deprive  a  member  of   a   substantial    riglit 
conferred,   expressly   or    impliedly,    by   the 
contract  itself.     That  is  beyond  the  power 
of  the  legislature  as  well  as  the  assoclatioii, 
for  the  obligation  of  every  contract  is  pro- 
tected from  state  interference  by   the  Fed- 
eral Constitution.     Article  1,  §  10.     •    •    . 
The  reservation  of  a  general  power  to  amend 
the  by-laws,  without  reserving  the  speeiSe 
right  to  so  amend  them  as  to  reatrict  the 
occupation,  did  not  permit  an  amendment 
in  that  respect,  and  the  attempt  made  with- 
out the  consent  of  the  assured  waa  beyond 
the  power  of  the  defendant,  and  absolutely 
void  as  to  him.     The  effect  was  not  to  re* 
duce  the  amount  of  insurance,  but  to  de- 
stroy it  altogether,  unless  the  assured  wosM 
conform  to  a  by-law  passed  in  violation  of 
a  vested  right,  for  the  privilege,  allowed  be> 
cause  not  forbidden,  of  engaging  in  any  law- 
ful  business,   was  a  vested  right."     Pages 
285,  286,  287,  of  188  N.  Y.    See  also  Wrigbt 
V.   Knights   of   Maccabees,   196   N.   T.  391, 
post,  423,  134  Am.  St.  Ren.  838,  89  N.  £. 
1078. 

The  case  at  bar  is  well  within  the  prind- 
ples  of  the  cases  cited,  and  much  stronger 
in  favor  of  the  plaintiff  than  the  Evans  and 
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Ayers  Cases,  supra.  In  the  ^vans  Case  the 
application  for  membership,  upon  which  the 
certificate  was  issued,  contained  a  clause 
by  which  the  applicant  agreed  to  conform 
in  all  respects  to  the  by-laws,  rules  and 
regulations  of  the  association  then  in  force, 
and  which  might  thereafter  be  adopted  by 
the  board  of  directors.  In  the  Ayers  Case 
the  applicant  agreed  in  his  application  for 
membership  ''to  strictly  comply  with  the 
constitution,  laws,  and  regulations  which 
are,  or  may  hereafter  be,  enacted  by  the 
supreme,  grand,  atid  subordinate  lodge." 
In  the  case  at  bar  the  covenant  in  the  cer- 
tificate of  insurance,  as  already  pointed  out, 
reads:  "This  certificate  is  issued  upon  the 
express  condition  that  the  said  Michael 
Dowdall  shall,  in  every  particular,  while  h 
member  of  said  association,  comply  with  all 
the  laws,  rules,  and  requirements  thereof." 
There  is  no  suggestion  that  the 'laws,  rules, 
and  requirements  could  at  any  future  time 
be  amended,  or  new  ones  enacted,  so  as  to 
affect  the  contract.  It  is  clear  that,  fol- 
lowing the  law  as  laid  down  by  this  court 
in  the  cases  cited,  the  judgment  appealed 
from  must  be  reversed. 

Referring  to  the  statement  of  defendant's 
counsel  that  unless  it  is  vested  with  the 
power  to  increase  the  amoimt  of  a  single 
assessment,  as  the  exigencies  of  the  situa- 
tion may  require,  it  will  be  unable  to  con- 
tinue its  financial  life  and  pay  its  death 
losses,  there  are  two  answers  to  this  sug- 
gestion. This  court  said,  under  a  different 
atate  of  facts,  in  Vought  v.  Eastern  BIdg. 
A  L.  Asso.  172  N.  Y.  508,  518,  92  Am.  St. 
Kep.  761,  65  N.  E.  496,  499.  "It  is  con- 
tended that  if  the  construction  we  have 
given  this  contract  is  to  prevail,  it  will  af- 
fect the  responsibility  of  the  defendant,  if 
it  does  not  result  in  its  bankruptcy.  If 
that  be  true,  yet  it  affords  no  proper  rea- 
son why  we  should  disregard  the  plain  and 
unqualified  terms  and  provisions  of  tlie  con- 
tract. Nor  does  it  furnish  any  excuse  for 
us  to  disregard  well-established  principles 
of  law,  to  hold  it  unenforceable." 

A  further  and  persuasive  answer  is  that 
plaintiff's  counsel,  without  objection,  read 
from  the  report  of  the  supreme  medical  ex- 
aminer of  the  defendant,  made  to  the  con- 
vention of  the  supreme  council  of  the  de- 
fendant, held  at  Buffalo,  October  9th  to 
11th  1900,  as  follows:  "We  have  too  many 
deaths  among  new  members.  Of  the  1,394 
deaths  during  this  term,  76  died  before  they 
were  members  one  year,  and  140  more  be- 
fore the  end  of  their  second  year,  making 
207,  or  14.84  per  cent  of  all  our  deaths, 
among  those  who  were  members  less  than 
two  years.  This  cannot  be  entirely  due  to 
accident,  and  certainly  should  not  be. 
Many  of  those  men  must  have  been  afflicted 
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with  some  form  of  organic  disease  at  the 
time  they  were  examined  for  admission,  but 
which  they  managed  to  conceal  in  some  way 
from  the  local  examiner,  who  sometimes, 
through  lack  of  time,  or  his  desire  to  in- 
crease our  membership,  or  to  see  the  family 
of  a  friend  provided  for,  becomes  careless 
in  making  his  examination,  but  very  care- 
ful in  filling  out  his  reports  to  see  that  all 
the  questions  are  answered  favorably  to 
the  applicant,  and  would  necessarily  be 
approved  by  the  supervising  medical  cx^ 
aminer." 

Plaintiffs  counsel  also  read  from  the  re- 
port of  the  supreme  recorder  to  the  same 
convention,  as  follows:  "Another  word  in 
regard  to'  the  deaths  of  this  term:  Refer- 
ence to  the  report  will  show  that  of  the 
deaths  of  the  past  three  years,  37  occurred 
within  six  months  of  initiation,  costing 
$68,000;  97  occurred  within  one  year  of 
initiation,  costing  $167,000;  209  occurred 
within  two  years  of  initiation,  costing  $305,- 
000;  283  occurred  within  three  years  of 
initiation,  costing  $485,000.  Here  it  will 
be  seen  we  have  paid  nearly  half  a  million 
dollars  for  members  whose  average  dura- 
tion of  membership  will  not  exceed  twenty- 
two  months."  This  very  severe  arraign- 
ment of  the  business  methods  of  the  de- 
fendant, coming  as  it  does  from  Its  offi- 
cials in  high  position,  goes  far  to  estab- 
lish the  fact  that  the  peril  of  coming  in- 
solvency is  due  to  a  failure  to  observe  the 
fundamental    principles    of   life   insurance. 

The  judgment  and  order  of  the  Appellate 
Division  should  be  reversed,  and  the  judg- 
ment of  the  Special  Term  affirmed,  with 
costs  to  the  plaintiff  in  both  courts. 

Cnllen,  Ch.  J.,  and  Halght,  Werner, 
Willard  Bartlett,  and  Hiscock,  JJ.,  con- 
cur.    Gray,   J.,  concurs  in  result. 

Petition  for  rehearing  denied,  February 
22,   1910. 


NEW  YORK  COURT  OF  APPEALS. 

DENNIS   L.   WRIGHT,   Appt., 

V. 

KNIGHTS  OF  THE  MACCABEES  OF  THE 
WORLD,  Respt. 

-^196  N.  Y.  391,  89  N.  E.  1078.) 

Benefit  society  —  decreasing  benefit  — 
rights  of  member. 

Power  reserved  by  a  mutual  benefit  so- 
ciety to  amend  its  laws  does  not  authorize 

Note.  —  R4ght  of  a  muUial  benefit  socie" 
ty  to  decrease  benefits. 

While  there  is  an  irreconcilable  conflict 
(and  one  which  in  some  instances  is  found 
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it  to  decreaM  the  benefits  to  whicli  a  mem- 
ber is  entitled  by  the  terms  of  his  eon- 
tract,  such  as  the  ri^ht  to  relief  from  as- 
sessments upon  reaching  a  specified  age  or 
in  case  of  aisability,  and  to  advance  pay- 
ments on  the  policy  under  certain  condi- 
tions. 

(November  23,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Special  Term  of  the  Supreme 
Court  for  Jefferson  County  in  defendant's 
favor  in  an  action  brought  to  procure  plain- 
tiff's reinstatement  in  the  defendant  asso- 
ciation, the  restoration  of  his  certificate  of 
insurance,  and  to  enjoin  defendant  from 
chiinging  the  contract.    Reversed. 

Statement  by  Vann,  J.: 
The  defendant  is  "a  mutual,  fraternal  ben- 
efit insurance  association,"  organized  under 


the  laws  of  the  state  of  Michigan,  with  its 
principal  office  in  the  city  of  Port  Hitroa, 
in  that  state,  and  with  branches  or  Mibordi- 
nate  bodies,  known  as  tents,  in  varioos 
places  in  many  states,  one  of  which*  loemfted 
in  the  city  of  Watertown,  New  York  is 
known  as  Tent  No.  418."  The  plaintiff  a 
resident  of  Watertown,  became  n  member  of 
the  defendant  and  of  said  tent  in  the  month 
of  June,  1897.  In  January,  1905,  he 
suspended  by  the '  defendant  and  the 
pension,  if  lawful,  involved  the  forleitore 
of  his  right  to  participate  either  ia  the 
benefit  fund  of  the  association  or  in  the  fra- 
ternal privileges  of  his  tent.  Claiming  that 
such  suspension  was  in  violation  of  law,  he 
brought  this  action  to  procure  hie  reinstate- 
ment as  a  member  in  good  standing  the 
restoration  of  his  eertifieate  of  inauranee, 
and  an  injunction  against  the  defendant,  re- 
straining it  from  changing  the  contract  or 
the  dues  and  assessments  thereunder.  The 
history  of  the  controversy,  which 


among  cases  from  the  same  jurisdiction) 
among  the  cases  in  vol  vino:  this  question, 
the  numerical  weight  of  authority  supports 
the  rule  of  law  enunciated  in  the  above  de- 
cision, that  the  power  reserved  by  a  mutual 
benefit  society  to  amend  its  laws  does  not 
authorise  it  to  decrease  the  benefits  to 
which  a  member  is  entitled  by  the  terms  of 
his  contract.  Supreme  Council,  A.  L.  H.  ▼. 
Getz,  50  C.  C.  A.  153,  112  Fed.  119;  Born- 
stein  V.  District  Grand  Lodge  No.  4,  I.  O.  B. 
B.  2  Cal.  App.  624,  84  Pac.  271;  Fo:-t  v. 
Iowa  Legion  of  Honor,  — Iowa,  — ,  123  N. 
W.  224;  Russ  v.  Supreme  Council,'*A.  L.  H. 
110  La.  588,  98  Am.  St.  Rep.  469,  34  So. 
697;  Pokrefky  v.  Detroit  Firemen's  Fund 
Asso.  121  Mich.  456,  80  N.  W.  240:  Wine- 
land  V.  Knights  of  Maccabees,  148  Mich. 
608,  112  N.  W.  696;  Makely  v.  Siipreme 
Council,  A.  L.  H.  133  N.  C.  367,  45  S.  K. 
649;  Pellazzino  v.  German  Catholic  St. 
Joseph's  Soc.  16  Ohio  L.  J.  27;  Becker  v. 
Berlin  Ben.  Soc.  144  Pa.  232,  27  Am.  St. 
Rep.  624,  22  Atl.  699;  Hale  v.  Equitable 
Aid  Union,  168  Pa.  377,  31  Atl.  1066; 
Hayes  v.  German  Beneficial  Union,  35  Pa. 
Super.  Ct.  142;  Suckling  v.  Most  Excellent 
Assembly,  A.  O.  M.  P.  35  Pa.  Super.  Ct. 
199;  Hippie  V.  Supreme  Ruling,  F.  M.  C.  10 
Pa.  Dist.  R.  318;  Supreme  Council,  A.  L.  H. 
V.  Batte,  34  Tex.  Civ.  App.  456,  79  S.  W. 
629;  Wuerfler  v.  Grand  Grove,  W.  O.  D. 
116  Wis.  19,  96  Am.  St.  Rep.  940,  92  N. 
W.  433. 

To  the  same  effect  are  the  following  New 
York  cases,  the  most  important  of  which 
are  sufficiently  reviewed  in  Wright  v. 
Knights  of  Maccabees:  Parish  v.  New 
York  Produce  Exch.  169  N.  Y.  46,  56  L.R.A. 
149,  61  N.  E.  977;  Shipman  v.  Protected 
Home  Circle.  174  N.  Y.  404,  63  L.R.A.  347. 
67  N.  E.  83;  Lanpran  v.  Supreme  Council, 
A.  L.  H.  174  N.  Y.  266,  66  N.  E.  932 ;  Beach 
V.  Supreme  Tent,  K.  M.  177  N.  Y.  104,  69 
N.  K  281;  Simons  ▼.  Supreme  Council,  A. 
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L.  H.  178  N.  Y.  263,  70  N.  E.  776;  Kraw 
V.  Southern  Tier  Masonic  Relief  Aaso.  182 
N.  Y.  453,  75  N.  £.  317,  reversing  94  App. 
Div.  541,  88  N.  Y.  Supp.  162;  Ajen  v. 
Grand  Lodge,  A.  O.  U.  W.  188  N.  Y.  280. 
80  N.  E.  1020;  Weiier  v.  EquiUble  Aid 
Union,  92  Hun,  277,  36  N.  Y.  Supp.  734: 
Williams  v.  Supreme  Council,  A.  L.  H.  SO 
App.  Div.  402,  80  N.  Y.  Supp.  713;  Simos 
V.  Supreme  Council,  A.  L.  H.  91  App.  Div. 
890,  86  N.  Y.  Supp.  866;  Smith  t.  Supreme 
Council,  A.  L.  H.  94  App.  Div.  357,  88  K. 
Y.  Supp.  44;  Wiedynska  v.  PulaakI  Polish 
Benev.  Soc.  110  App.  Div.  732,  97  N.  Y. 
Suppr  413;  Lewin  v.  Koerner  Benev.  Assa 
125  App.  Div.  91,  109  N.  Y.  Supp.  101; 
Peldblnm  v.  Congregation  Bikur  Cholim,  131 
App.  Div.  854,  116  N.  Y.  Supp.  289;  Zinns 
V.  Savcria  Friscia  Soc.  88  N.  Y.  Supp.  404: 
Oraftstroni  v.  Frost  Council  No.  21,  O.  C. 
F.  19  Misc.  180,  43  N.  Y.  Supp.  266;  T.«vin 
V.  Koerner  Benev.  Asso.  60  Mtsc.  676,  113 
N.  Y.  Supp.  508,  affirmed  without  opinioB 
in  131  Apj).  Div.  C2i,  115  N.  Y.  Supp.  1128; 
Heath  v.  New  York  Safety  Reserve  Fond, 
125  N.  Y.  Supp.  852. 

This  power  of  amondnient  is  usually  re- 
served by  means  of  a  stipulation  in  the 
contract  of  insurance  that  the  member  will 
abide  by  the  constitution  and  by-laws  of 
the  society  as  they  were  at  the  time  he 
became  connected  therewith,  or  aa  Bul«e- 
quently  enacted.  In  Knights  Templars'  k 
M.  Life  Indemnity  Co.  v.  Jarroan,  44  C.  C 
A.  93,  104  Fed.  638,  affirmed  in  187  U.  S. 
197,  47  L.  ed.  139,  23  Sup.  Ct.  Rep.  108, 
the  court  declared  that  it  was  not  a 


sonable     interpretation     of     such     stipule 
tion  that  the  member  intended  to "  * 


n 

advance  to  any  changes  in  the  eonatitution 
and  by-laws  of  the  society  that  tlie  latter 
might  see  fit  to  make,  even  if  thej  redueed 
the  amount  of  indemnity  which  the  insurer 
promised  to  pny  in  the  event  of  the  mem- 
ber's death,  and  thereby  lessened  the  value 
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before  tlie  courts  for  several  years,  may  be 
found  by  consulting  the  case  as  reported  in 
(8  Misc.  558,  95  N.  Y.  Supp.  996;  119  App. 
Dir.  934,  ]04  N.  Y.  Supp.  1151;  122  App. 
Div.  904,  106  N.  Y.  Supp.  1150,  128  App. 
[)iv.  883,  112  N.  Y.  Supp.  1150.  Upoii  tlio 
ast  trial,  the  special  term  dismissed  the 
!onip1aint  on  the  merits,  without  costs,  and 
:he  appellate  division  affirmed;  one  of  the 
justices  dissenting,  and  one  not  sitting. 

Mr.  John  Conboy,  for  appellant: 

The  contract  is  the  measure  of  the  rights 
ind  liabilities  of  the  parties. 

People  V.  Grand  Lodge,  £.  O.  M.  A.  156 
^.  Y.  637,  51  N.  E.  299. 

Two  very  material  and  extraordinary 
changes  in  the  contract  have  been  made 
vrithout  the  plaintiiTB  consent.  This  could 
Qot  be  done. 

As  the  contract  was  drawn  by  the  de- 
Tendant,  it  must  be  interpreted  most  favor* 
ably  to  the  plaintiff's  contention. 


Vought  V.  Eastern  Bldg.  ft  L.  Asso.  172 
N.  Y.  615,  92  Am.  St.  Rep.  761,  65  N.  E. 
496;  Gillett  v.  Bank  of  America,  160  N. 
Y.  555,  65  N.  E.  292. 

The  reserved  power  did  not  allow  the  de- 
fendant to  strike  down  the  contract  or  any 
part  of  it,  or  to  alter  or  change  a  vested 
right  already  given. 

Parish  v.  New  York  Produce  Exch.  169 
N.  Y.  47,  56  L.R.A.  149,  61  N.  E.  977; 
Ayers  r.  Grand  Lodge,  A.  0.  U.  W.  188  N. 
Y.  286,  80  N.  W.  1020;  Beach  v.  Supreme 
Tent,  K.  M.  177  N.  Y.  104,  69  N.  E.  281; 
Weber  v.  Supreme  Tent,  K.  M.  172  N.  Y. 
490,  92  Am.  St.  Rep.  753,  65  N.  E.  258; 
Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  159, 
4  Mor.  Min.  Rep.  47;  Industrial  ft  G.  Trust 
V.  Tod,  180  N.  Y.  225,  73  N.  E.  7 ;  Evans  v. 
Southern  Tier  Masonic  Relief  Asso.  182 
N.  Y.  453,  75  N.  E.  317;  Boswell  v.  Security 
Mut  L.  Ins.  Co.  193  N.  Y.  465,  19  L.R.A. 
(N.S.)  946,  86  N.  E.  632;  Strauss  v.  Mutual 
Reserve  Fund  Life  Asso.  126  N.  C.  971,  64 


3f  his  policy.    To  quote  from  the  opinion: 
*He  was  to  occupy  a  dual  relation  to  the 
company:      First,  as  one  of  its  members; 
and,  second,  as  any  other  individual  having 
a  contract  with  it.    In  the  former  relation 
he  was  willing  to  be  bound  by  any  lawful 
amendment  to  the  company's   constitution 
and  by-laws  that  the  members  collectively 
saw  fit  to  adopt,  which  concerned  the  gov- 
ernment of  the  corporation  or  the  mode  of 
transacting  its   business,   and  did  not  im- 
pair any  of  the  essential  provisions  of  his 
contract.      He    probably    foresaw    that,    in 
course  of  time,  the  company  might  find  it 
expedient    to    liiake    some    changes    in    its 
method  of  corporate  government,  or  in  the 
mode  of  transacting  its  business,  or  in  its 
rules   of    discipline;    and    he   doubtless    in- 
tended to  assent  to  all  amendments  of  the 
constitution      and     by-laws     which     were 
framed  for  that  purpose,  and  would  not  de- 
prive him  of  any  substantial  right  or  benefit 
secured  by  his  policy.    It  is  not  reasonable, 
however,   to   suppose   that   he   intended   to 
a^rre  in  advance  that  the 'company  might 
at  any  time  reduce  the  promised  identity  to 
any  sum  which  it  found  convenient  to  pay." 
And  in  Supreme  Council,  A.  L.  H.  v.  Jor- 
dan, 117  Oa.  808,  45  S.  E.  33,  the  court  de- 
clared that  if  a  beneficial  society  promised 
to  pay  a  certain  sum  upon  satisfactory  proof 
of  the  death  of  a  member,  on  one  condition, 
namely,  a  full  compliance  by  the  latter  wi/h 
all  the  by-laws  then  existing  or  that  might 
thereafter  be  enacted,  the  promise,  so  far 
as  the  amount  was  concerned,  was  absolute 
and  unconditional.    To  quote  from  the  opin- 
ion:  **There  is  nothing  in   the  stipulation 
which  indicates  that  the  amount  to  be  paid 
^»  dependent  upon   anything   in   a  by-law. 
The  amount  is  fixed,  and  whether  it  shirll 
he  paid  depends  only  upon  compliance  with 
the  by-laws  and  the  conditions  mentioned 
in  the  certificate.     Giving  the  provision   a 
reasonable    interpretation,    and    construing 
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it  with  all  of  its  intendments  in  favor  of 
the  certificate  holder,  there  can  be  no  es- 
cape from  the  conclusion  that  it  was  not 
intended  by  this  provision  to  authorize  thf 
society  to  reduce  the  amount  agreed  to  be 
paid,  but  it  was  intended  simply  that  pay- 
ment of  the  amount  agreed  on  was  to  bs 
dependent  upon  compliance  with  the  by- 
laws and  the  performance  of  the  conditions 
named  in  the  certificate.  The  society  had 
the  right  to  make  reasonable  by-laws.  Un- 
der a  certificate  of  this  character  the  holder 
occupies  toward  the  society  a  dual  rela- 
tion. He  is  a  member  of  the  corporation, 
and  as  such  bound  by  all  reasonable  by- 
laws enacted  by  the  corporation,  whether 
they  come  into  existence  before  or  after 
the  issuance  of  his  certificate.  He  also  oc- 
cupies the  position  of  a  person  holding  a 
contract  with  the  -  soci'ety,  and  as  such  he 
stands  upon  the  same  footing  as  any  other 
person  making  a  contract  with  it.  Both 
are  bound  by  the  terms  of  the  contract. 
See  Knights  Templars'  &  M.  Life  Indemnity 
Co.  V.  Jarman,  ^4  C.  C.  A.  93,  104  Fed.  644. 
As  a  member,  he  must  comply  with  all  rea- 
sonable by-laws,  whether  his  contract  so 
provides  or  not.  As  a  contracting  party,  he 
must  comply  with  all  the  provisions  of  his 
contract,  and  the  contract  may  stipulate 
that  he  shall  be  bound  by  by-laws;  and  if 
so,  compliance  with  the  by-laws  becomes  a 
duty  under  the  contract.  If,  however,  the 
contract  provides  for  an  obligation  which 
is  not  in  terms  dependent  upon  by-laws,  his 
rights  as  a  contracting  party  are  to  be  no 
more  affected  by  the  by-laws  than  if  he 
were  not  a  member  of  the  corporation." 

And  in  NewhaU  v.  Supreme  Council,  A. 
L.  H.  181  Mass.  Ill,  63  N.  E.  1,  it  was 
stated  that  the  rights  of  the  members  of  a 
benefit  society  stood  not  only  upon  the  by- 
laws, but  upon  the  members'  contract;  that 
the  promise  to  pay  the  amount  agreed  upon 
was  conditioned  upon  the  by-laws  only  to 
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L.R.A.  605,  83  Am.  St.  Rep.  699,  36  S.  E. 
352;  Covenant  Mut.  Life  Asso.  v.  Kehtner, 
188  III.  431,  58  N.  E.  966;  Benjamin  v. 
Mutual  Reserve  Fund  Life  Asso.  146  Cal. 
34,  79  Pac.  517;  Hicks  v.  Northwestern  Aid 
Asso.  117  Tenn.  203,  96  S.  W.  962;  Van 
Atten  V.  Modern  Brotherhood,  131  Iowa, 
232,  108  N.  W.  313;  Wist  v.  Grand  Lodge, 
A.  0.  U.  W.  22  Or.  271,  29  Am.  St.  Rep. 
603,  29  Pac.  610;  Wuerfler  v.  Grand  Grove, 
W.  O.  D.  116  Wis.  20,  96  Am.  St.  Rep.  940, 
92  N.  W.  433;  Ebert  v.  Mutual  Reserve 
Fund  Life  Asso.  81  Minn.  116,  83  N.  W. 
506,  834,  84  N.  W.  457;  Smith  v.  Supreme 
Lodge,  K.  P.  83  Mo.  App.  512;  Pearson  v. 
Knight  Templars  &  M.  Indemnity  Co.  114 
Mo.  App.  283,  89  S.  W.  588;  Supreme  Coun- 
cil, A.  L.  H.  V.  Jordan,  117  Ga.  808,  45  S. 


E.  33;  Annan  v.  Hill  Union  Brewery  CdT- 
N.  J.  Eq.  418,  46  Atl.  563;  CNeil  t.  S. 
preme  Council,  A.  L.  H.  70  N*.  J.  Lb  410.  r 
Atl.  463,  1  A.  &  E.  Ann.  Gas.  422. 

Even  though  it  did  involve  tlie  qnestks 
of  the-  power  of  the  defendant  to  nuLiatts 
itself,  and  even  if  bankruptcy  were  inev.u 
ble  without  the  changes,  the  power  to  aher 
the  contract  would  not  exist. 

Vought  V.  Eastern  Bldg.  ft  I«.  Amql  IT? 
N.  Y.  518,  92  Am.  St.  Rep.  761,  «5  N.  E 
496. 

Messrs.  D.  D.  Aitken  and  I>cveie  HalL 
with  Messrs.  Field  A  Swan,  for  respoei- 
ent: 

Where  a  member  of  a  fraternal  beneficiary 
association  has  agreed  in  advanee  to  bt 
bound   by   after-enacted    by-lawa»    a   ssba- 


the  extent  of  a  full  compliance  therewith, 
which  "compliance"  in  this  connection 
meant  doing  what  the  by-laws  might  re- 
quire the  member  to  do,  not  submission  to 
see  his  only  inducement  to  do  it  destroyed; 
and  that  whatever  compliance  with  by-laws 
might  be  construed  to  mean,  it  .did  not 
mean  absolute  submission  to  whatever 
might  be  enacted  in  good  faith,  and  it  did 
not  extend  to  permitting  a  direct  deduction 
from  the  sum  which,  on  the  face  of  the  cer- 
tificate, "any  ordinary  man  would  be  led  to 
suppose  secure.  With  reference  to  him,  the 
by-law  is  a  plain  abuse."  (See,  however, 
other  Massacnusetts  cases  cited  hereafter 
in  this  note.) 

And  in  Sisson  v.  Supreme  Court  of  Honor, 
104  Mo.  App.  54,  78  S.  W.  297,  in  which 
the  right  of  a  beneficial  society  to  reduce 
its  benefits  was  also  denied,  the  doctrine 
was  declared  to  be  well  established  that  a 
stipulation  in  a  contract  of  beneficial  in- 
surance to  comply  with  future  by-laws  and 
regulations  means  such  compliance  with 
such  by-laws,  rules,  and  regulations  as  re- 
late to  the  insured's  duty  as  a  member  of 
the  association,  but  does  not  mean  that  the 
society  may  change  or  modify  essential 
provisions  of  the  contract  without  the  ex- 
press consent  of  the  member. 

And  in  Zimmermann  v.  I^preme  Tent,  K. 
M.  122  Mo.  App.  591,  99  S.  W.  817,  it  was 
said  that  this  rule  was  founded  on  the  com- 
mon-sense idea  that  the  member,  in  a^eeing 
that  his  contract  should  be  controlled  by 
future  enacted  by-laws,  did  not  contemplate 
that  the  very  thing  he  was  contracting  for, 
the  benefits  to  accrue,  might,  at  the  will 
of  the  association,  be  destroyed  or  impaired, 
and  that  a  by-law  enacted  for  such  purpose 
was  an  unreasonable  one. 

And  in  Wilcox  v.  Court  of  Honor,  134 
Mo.  App.  547,  114  S.  W.  1155,  it  was  de- 
clared that  the  stipulation  to  be  bound  by 
future  by-laws  included  only  such  by-laws, 
rules,  and  regulations  as  might  be  there- 
after enacted  as  should  relate  to  the  mem- 
ber's duties,  his  personal  conduct,  occupa- 
tion, and  habits  of  life,  to  the  regulation 
of  the  social  or  lodge  features  of  the  order, 
or  manner  and  time  of  assessing  and  col- 
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lecting  assessments,  and  other  laws  in  r- 
spect  to  the  ordinary  adminietration  of  tfe 
business  affairs  of  the  order,  and  did  csc 
include  any  power  to  reduce  benefits. 

And  in  O'Neill  v.  Supreme  Council,  A  L 
H.  70  N.  J.  L.  410,  57  Ati.  463,  1  A.  A  E 
Ann.  Cas.  422,  it  was  stated  to  be  ^err 
generally  if  not  universally  held  that  beae 
fit  certificates,  like  other  contracts,  co 
ferred  a-  vested  interest  upon  tli«  meBibn'. 
which  might  not  be  impaired  bjr  a  subse- 
quent amendment,  even  though  the  po«cr 
to  amend  was  reserved  in  general  terss; 
and  that  if  the  member's  stipolatiofi  w 
comply  with  all  by-laws  thereafter  enacted 
could  be  construed  to  relate  to  a  by-hv 
that  reduced  the  benefit,  it  must  also  relat« 
to  a  by-law  canceling  the  benefit  certificate 
entirely, — ^a  result  wholly  unjust  and  ab- 
surd. To  quote  from  the  opinion:  "Tiis 
stipulation  must  be  construed  as  ref^rn? 
only  to  reasonable  by*law8  and  amendmcstf 
adopted  in  furtherance  of  the  oontract,  sad 
not  to  such  as  would  overthrow  it  or  at* 
terially  alter  its  terms." 

And  in  Gaut  v.  Supreme  Council,  A.  L.  E 
107  Tenn.  603,  55  L.R.A.  465,  64  S.  W. 
1070,  Judge  McAIister,  in  delivering  tbe 
opinion  of  the  court,  stated  that  one  mr^ 
ment  upholding  the  ri|;ht  of  a  beneficUl 
society  to  reduce  benefits  was,  that  while 
the  contract  measured  the  rights  of  the  eae 
and  the  obligation  of  the  other  party  to 
it,  the  contract  was  in  fact  what  the  asso- 
ciation saw  proper  to  make  it  by  its  sab- 
sequent  legislation,  provided  that  legisla- 
tion was  enacted  in  good  faith,  and  nsder 
the  honest  belief  that  the  pressure  of  se- 
cessity  required  it.  To  quote  fiom  the 
opinion:  ^'Expressed  in  the  briefest  fona. 
this  seems  to  me  to  mean,  if  it  means  aaj- 
thing  practical,  that  these  associations,  un- 
der the  reservation  of  the  right  to  cbaafe 
their  by-laws,  can,  if  they  honestly  deem 
it  necessary  to  the  perpetration  of  their 
existence,  repudiate  their  insurance  eon- 
tracts  with  their  old  members,  who  hare 
paid  premiums  or  assessments  for  yean^ 
and  who,  being  on  the  brink  of  the  grave, 
in  the  ordinary  and  general  course  of  na- 
ture are  too  old  to  get  insurance  elsewhera 
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]uent  by-law  increasing  rates  of  assessment 
is  binding  upon  him. 

Mock  V.  Supreme  Council,  R.  A.  121  App. 
Div.  474,  106  N.  Y.  Supp.  166;  Wright  v. 
Knights  of  Maccabees,  122  App.  Div.  904, 
106  N.  Y.  Supp.  1160;  l^wdall  v.  Supreme 
Touncil,  C.  M.  B.  A.  123  App.  Div.  913, 
108  N.  Y.  Supp.  1130;  Wineland  v.  Knights 
)f  Maccabees,  148  Mich.  608,  112  N.  W. 
}96;  Williams  T.  Supreme  Council,  C.  M. 
B.  A.  152  Mich.  1,  116  N.  W.  1060;  Polk  v. 
Vlutual  Reserve  Fund  Life  Asso.  207  U.  S. 
no,  62  L.  ed.  222,  28  Sup.  Ct.  Rep.  65; 
Reynolds  v.  Supreme  Council,  R.  A.  192 
Mass.  150,  7  L.R.A.(N.S.)  1164,  78  N.  E. 
129,  7  A.  &  E.  Ann.  Cas.  776;  Bacon,  Ben. 
Soc.  3d  ed.  §§  186,  186;  Crosby  v.  Mutual 
Reserve  Fund  Life  Asso.  38  Misc.  708,  78  N. 


Y.  Supp.  237;  Supreme  Lodge,  K.  P.  v. 
Knight,  117  Ind.  489,  3  L.R.A.  409,  20  N. 
E.  479;  Fullenwider  v.  Supreme  Council, 
R.  L.  180  III.  621,  72  Am.  St.  Rep.  239,  64 
N.  E.  486 ;  Messer  -v.  Grand  Lodge,  A.  0. 
U.  W.  180  Mass.  321,  62  N.  E.  262;  Rich- 
mond  V.  Supreme  Lodge,  O.  M.  P.  100  Mo. 
App.  8,  71  S.  W.  737;  Miller  v.  National 
Council,  K.  &  L.  S.  69  Kan.  234,  76  Pac. 
830;  Haydel  v.  Mutual  Reserve  Fund  Life 
Asso.  98  Fed.  200,  44  C.  C.  A.  169,  104  Fed. 
718;  Gaut  v.  Mutual  Reserve  Fund  Life 
Asso.  121  Fed.  403;  Wright  v.  Minnesota 
Mut.  L.  Ins.  Co.  193  U.  S.  667,  48  L.  ed. 
832,  24  Sup.  Ct  Rep.  649;  Shepperd  v. 
Bankers'  Union,  77  Neb.  90,  108  N.  W.  188, 
110  N.  W.  1019;  Conner  v.  Supreme  Com- 
mandery,  G.  C.  117  Tenn.  649,  97  S.  W. 


It  will  not  do  to  say  that  the  defendant, 
n  the  new  by-law  it  interposes  here,  is  not 
proposing  the  repudiation  of  its  contract  of 
naurance  with  the  complainant.  If  it  can 
;ut  down  his  policy  from  $5,000  to  $2,000 
>y  the  legislation  or  by-law  passed  a  year 
)r  more  ago,  it  can  next  year,  under  the 
stress  of  necessity,  in  what  it  may  honestly 
leem  best  to  prolong  its  existence  (mat- 
ters which,  from  the  very  nature  of  the 
)rganization,  its  governing  body  must,  if 
lot  finally,  primarily,  determine),  cut  it 
lown  to  $1,000,  and  thereafter  to  $500,  and 
thereafter  in  succession  to  a  dollar  or  a 
!ent.  Neither  will  it  do  to  say,  in  my 
opinion,  that  the  by-law  in  question  was 
legitimately  adopted  under  the  right,  re- 
served by  the  association  at  the  time  com- 
[)lainant  joined  it,  to  pass  such  legislation 
>r  by-laws  as  it  deemed  essential  to  pro- 
note  the  welfare  of  the  order.  In  other 
A'ords,  as  I  view  the  case,  neither  com  pi  a  in- 
int  nor  the  association  when  he  joined  it, 
igreeing  to  abide  by  the  la^vs  then  in  force 
}r  that  it  might  thereafter  enact,  contem- 
plated, expected,  anticipated,  or  believed 
that,  by  virtue  of  this  agreement  on  his 
part,  it  had  the  right  or  power  to  change, 
impair,  or  practically  repudiate  the  contract 
)f  insurance  it  had  made  with  him.  The 
reserved  right  of  legislation  with  respect  to 
its  by-laws,  agreed  to  by  complainant, 
meant  in  fact  and  in  contemplation  of  law, 
3r  ought  to  be  held  by  the  courts  to  have 
meant,  in  order  to  preserve  any  regard  for 
the  obligation  of  the  insurance  contracts, 
that  it  could  pass  by-laws  changing  the 
method  of  doing  its  business,  levying  and 
collecting  premiums  or  assessments  from 
its  insured  members,  and  onerating  them 
i^ith  additional  reasonable  duties  or  bur- 
[lens  for  the  preservation  of  their  contracts. 
To  express  the  idea  in  a  different  form: 
The  reserved  right  of  legislation  was  one 
of  preservation,  and  not  one  of  destruction, 
of  its  insurance  contracts." 

Upon  this  principle,  in  Court  of  Honor 
V.  Hutchens.  43  Ind.  App.  321,  82  N.  E. 
89,  apparently  reversing  79  N.  E.  409,  it 
was  held  that,  under  a  mutual  benefit  cer- 
tificate providing  for  nonliability  in  case  of 
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suicide,  and  also  for  incontestability  after 
two  years  except  for  fraud,  a  reserved 
power  of  amendment  in  the  society  would 
not  validate  a  by-law  providing  for  certain 
partial  payments  in  case  of  suicide,  as  to 
a  certificate  which  had  become  incontest- 
able, since,  by  the  terms  of  the  contract, 
the  insurer  had  become  absolutely  liable 
for  the  payment  of  a  certain  sum,  and 
could  not  thereafter  discharge  such  liabil- 
ity to  the  extent  of  a  less  sum  by  the 
enactment  of  a  by-law  any  more  that  it 
could  discharge  its  entire  liability  by  such 
an  act.  (See,  however.  Supreme  Lodge,  K. 
P.  V.  Knight,  infra.) 

And  in  Olson  v.  Court  of  Honor,  100 
Minn.  117,  8  L.R.A.(N.S.)  621,  117  Am.  St. 
Rep.  676,  110  N.  W.  374,  10  A.  &  E.  Ann. 
Cas.  622,  it  was  held  that  an  amendment 
of  the  by-laws  of  a  benefit  association,  re- 
ducing benefits  in  case  of  suicide,  was  un- 
reasonable and  void  as  to  existing  members, 
though  the  right  to  change  its  by-laws  was 
reserved  by '  the  society. 

And  that  the  reserved  power  to  amend 
its  by-laws  does  not  authorize  a  benefit 
society  by  a  subsequent  by-law  to  reduce 
the  benefits  of  its  members'  certificates  in 
the  event  of  suicide  finds  support  also  in 
the  following  cases:  Smith  v.  Supreme 
Lodge,  K,  P.  83  Mo.  App.  512;  Mortin  v. 
Supreme  Council,  R.  L.  100  Mo.  App.  76, 
73  S.  W.  259;  Lewine  v.  Supreme  Lodge, 
K.  P.  122  Mo.  App.  547,  99  S.  W.  821; 
Zimmermann  v.  Suprem<i  Tent,  K.  M.  122 
Mo.  App.  591,  99  S.  W.  817;  Wilcox  v. 
Court  of  Honor,  134  Mo.  App.  547,  114  S. 
W.  1155;  Smail  v.  Court  of  Honor,  136  Mo. 
App.  434,  117  S.  W.  116;  Umbarger  v.  Su- 
preme Council,  R.  L.  —  Mo.  App.  — ,  118 
S.  W.  1199;  Bottjer  v.  Supreme  Council. 
A.  L.  H.  37  Misc.  406,  75  N.  Y.  Supp.  805. 
affirmed  in  78  App.  Div.  546.  79  N.  Y. 
Supp.  684;  Fargo  v.  Supreme  Tent,  K.  M. 
96  App.  Div.  491,  89  N.  Y.  Sunp.  65,  af- 
firmed without  opinion  in  185  N.  Y.  578, 
78  N.  E.  1103. 

On  the  other  hand,  a  directly  opposite 
conclusion  was  reached  in  the  following 
cases,  and  subsequent  by-laws  curtailing 
the  amount  stipulated  to  be  due  upon  the 
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306:  Barbot  v.  Mutual  Reserve  Fund  Life 
Asso.  ]00  Ga.  681,  28  8.  E.  408;  Mutual  Re- 
serve Fund  Life  Asso.  v.  Taylor,  99  Va. 
208.  37  S.  E.  854 ;  Gaut  v.  American  Legion 
of  Honor,  107  Tenik  608,  65  L.R,A.  466,  64 
S.  W.  1070. 

A  mere  by-law  provision  remains  subject 
to  cliange. 

Pain  V.  Soci^t^  St.  Jean  Baptiste,  372 
Mass.  319,  70  Am.  St.  Rep.  287,  52  N.  E. 
502;  Newhall  v.  Supreme  Council,  A.  L. 
H.  181  Mass.  Ill,  63  N.  E.  1;  Hale  v. 
Equitable  Aid  Union,  168  Pa.  377,  31  Atl. 
1060. 

Tbe  provision  of  the  by-law  covering  bene- 
fits at  seventy  years  of  age  was  repeal- 
able. 

Bacon,  Ben.  Soc.  3d  ed.  §§  186,  186; 
Beach  v.  Supreme  Tent,  K.  M.  177  N.  Y. 
100,  69  N.  E.  281 ;  Wineland  v.  Knights  of 
Maccabees,  148  Mich.  608,  112  N.  W.  696; 
Parish  v.  New  York  Produce  Exch.  160  N. 
Y.  34,  56  L.R.A.  149,  61  N.  E.  977;  Weber 
V.  Supreme  Tent  K.  M.  172  N.  Y.  490,  »2 
Am.  St.  Rep.  763,  65  N.  E.  258;  Langan  v. 
Supreme  Council,  A.  L.  H.  174  N.  Y.  206, 
66  N.  E.  932;  Shipraan  v.  Protected  Home 
Circle,  174  N.  Y.  398,  63  L.R.A.  347,  67  N. 


E.  83 ;  Simons  ▼.  Supreme  Councal,  A.  L  E 
178  N.   Y.  263,  70  N.  E.   776;    Bvaai  i. 
Southern  Tier  Masonic  Relief  Aaao.  1^  5. 
Y.  453,  75  N.  E.  317;  Hutehinaoo  ▼.S«pRB» 
Tent,  K.  M.  68  Hun,  355,  22  N.  T.  €^ 
801;    Wiler   v.    Equitable    Aid    Ubicb,  ^. 
Hun,  277,  30  N,  Y.  Supp.   734;   PeopW  a 
rel.  Goett  v.  Grand  Lodge  A.  O.  U-  W.  Z: 
Misc.  628,  67  N.  Y.  Supp.  330;    Key»ei  ^ 
Mutual  Reserve  Fund  Life  Asso.  00  A^u 
Div.   297,   70  N.   Y.   Supp.    32;    Bottjer  t 
Supreme  Council,  ^.  L.  H.  37  Miae.  406,  Ti 
N.    Y.    Supp.    805;    Williama    T-    Soprea* 
Council,  A.  L.  H.  80  App.  Div.  402,  80  X 
Y.  Supp.  713;  Wiedynska  v.  Pulaski  Vclta 
Benev.   Soc.   110  App.   Div.    732,   97  K.  V 
Supp.  413;   Breslow  v.  Southern   Tier  Hi- 
sonic  Relief  Asso.  107  App.  I>iv.  123,  94  N 
Y.  Supp.  787. 

Repeal  of  the  by-laws  containing  the  pr> 
vision  that,  upon  attaining  seventy 
of  age  or  becoming  disabled,  the 
should  be  exempt  from  the  payment  of  fa- 
ther assessments  and  dues,  was  valid. 

Wineland  v.  Knights  of  Maocabeea,  10 
Mich.  608,  112  N.  W.  696;  Detroit  Cin 
Street  R.  Co.  v.  Guthard,  51  Mich.  180,  >: 
N.  W.  328;  Louisville  Water  Co.  v.  CUit 


death  of  a  member  if  he  died  by  his  own 
hand  were  upheld:  Fraternal  Union  v. 
/eigler,  145  Ala.  287,  39  f^o.  751;  Scow  v. 
Supreme  Council,  R.  L.  223  111.  32,  79  N. 
E.  42;  Supreme  Lodge,  K.  P.  v.  Clarke,  88 
111.  App.  600,  reversed  on  other  grounds 
in  189  HI.  639,  60  N.  £.  3^;  Knights  of 
Maccabees  v.  Nelson,  77  Kan.  629,  95  Pac. 
1052;  Eversberg  v.  Supreme  Tent.  K.  M. 
33  Tex.  Civ.  App.  .549,  77  S.  W.  246; 
Plunkett  V.  Supreme  Conclave,  I.  0.  H.  105 
Va.  643,  55  S.  E.  9. 

In  Mitterwallner  v.  Supreme  Lodge,  K.  & 
L.  G.  S.  86  N.  Y.  Supp.  786,  it  was  held 
that  a  by-law  of  a  beneficial  society  re- 
ducing the  benefits  due  upon  the  death  of 
a  member  if  he  committed  suicide  was  bind- 
ing on  him  though  he  became  such  before 
the  enactment  of  the  law,  upon  the  author- 
ity of  Shipman  v.  Protected  Home  Circle, 
174  N.  Y.  398,  63  L.R.A.  347,  67  N.  E.  83, 
in  which  it  was  said  that  even  if  the  orig- 
inal contract  and  by-laws  were  silent  upon 
the  subject  of  suicide,  such  amended  by-law 
was  valid,  because  there  could  be  no  such 
thing  as  a  vested  right  to  commit  suicide, 
and  further,  because  it  was  nothing  more 
than  a  written  expression  of  a  provision 
which  the  law  had  read  into  the  contract 
at 'its  inception. 

With  the  single  exception  of  the  last 
decision,  all  the  suicide  cases  just  cited 
proceed  upon  the  principle  that  the  power 
of  amendment  reserved  by  a  beneficial  so- 
ciety through  a  stipulation  on  the  part  of 
a  member  to  be  bound  by  future  laws  au- 
thorizes the  society  to  reduce  benefits;  and 
this  proposition  finds  support  also  in  the 
following  cases,  in  which  subsequent  by- 
laws reducing  the  benefits  to  members  of 
31  L.R.A.{N.S.) 


beneficial  societies  were  held  to  be  TaBd: 
Stohr  V.  San  Francisco  Musical  Fund  >>>: 
82  Cal.  557,  22  Pac.  1125;  Snpreme  Lodec 
K.  P.  V.  Knight,  117  Ind.  489,  3  LJLA.  ^'r 
20  N.  E.  479;  Pain  v.  Soci^t^  St.  Jean  Bif 
tiste,  172  Mass.  319,  70  Am.  St.  Rep.  JT 
52  N.  E.  502;  Morse  v.  Fraternal  A»- 
Asso.  190  Mass.  417,  112  Am.  St.  Rep.  ST. 
77  N.  E.  491.  (See,  however,  Newhal!  t 
Supreme  Council,  A.  L.  H.  181  Mass.  HI 
63  N.  E.  1);  Richmond  v.  Supreme  Ltiy 
0.  M.  P.  100  Mo.  App.  8.  71  S.  W.  ::«: 
Duer  V.  Supreme  Council,  O.  C.  F.  21  TeL 
Civ.  App.  493,  52  S.  W.  109;  Fugur*  r  / 
St.  Joseph  Mut.  Soc.  46  Vt.  362;  St.X  I 
V.  Galloway  [18981  1  Q-  B.  71:  Baker  ^ 
Forest  City  Lodge,  I.  O.  O.  F.  28  Ont.  Kff 
238,  24  Ont.  App.  Rep.  585;  I>oid<;e  v.  D^ 
minion  Council,  C.  &  N.  R,  T.  T.  4  0£t 
L.  Rep.  423. 

To  the  same  effect  are  the  following  »« 
York  "cases,  which,  however,  in  view  of  t^ 
rule  announced  in  Wright  v.  Kxigvts  of 
MArcARKEs,  can  hardly  now  be  deemed  td 
much  authority:      McCabe  v.   Father  Mat 
thew  Total  Abstinence  Benev.  Soc  24  Hca, 
149 ;  Poultney  v.  Bachman,  31  Hun,  49.  r^ 
versing    62    How.    Pr.    466;    HutcliinBOii   r. 
Supreme  Tent,  K.  M.  68  Hun,   355,  22  \ 
Y.    Supp.    801;    Berff   v.   Badenser    Under- 
stuetzungs  Verein.  90  App.  Div.  474.  86  N. 
Y.  Supp.  429;  McCloskev  v.  Supreme  Cone- 
cil,  A.  L.  H.  109  App.  "Div.  309,  9€  K  Y. 
Supp.  347;  Maxwell  v.  Theatrical  Meckaa- 
ical   Asso.   54  Misc.   619,   104  K.  Y.  Sum. 
815. 

A  reference  to  the  notes  upon  the  risht 
of  a  mutual  benefit  society  to  increase  ntn. 
appended  to  Revnolds  v.  Supreme  Cooaril 
R.  A.  7  L.R.A.(N.S.)   1154,  and  to  Dowdjdl 


909, 


WRIGHT  V.  KNIGHTS  OF  THE  MACCABEES. 


429 


143  U.  8.  1,  36  L.  ed.  66,  12  Sup.  Ct.  Rep. 
(46;  Bacon,  BeD.  Soc.  3d  ed.  §§  91a,  92, 
IS5;  Boyd  ▼.  Southern  Mut.  Aid  Aaso.  146 
Via.  167,  41  So.  164;  Kennan  v.  .Rundle, 
n  Wis.  214,  61  N.  W.  426;  Wright  ▼.  Min- 
lesota  Mut.  L.  Ifls.  Co.  193  U.  S.  667,  48 
..  ed.  832,  24  Sup.  Ct.  Rep.  649;  Polk  ▼. 
Mutual  Reserve  Fund  Life  Asso.  207  U.  S. 
no,  52  L.  ed.  222,  28  Sup.  Ct.  Rep.  66. 

The  validity  of  the  by-laws  is  necessarily 
letermined  by  the  laws  and  decisions  of 
^lichigan,  the  domicil  of  the  defendant. 

Nashau  Sav.  Bank  v.  Anglo-American 
Land,  Mortg.  &  Agency  Co.  189  U.  S.  221, 
17  lu  ed.  782,  23  Sup.  Ct.  Rep.  617;  Relfe 
r.  Rundle  (Life  Asso.  of  America  v.  Run- 
lie)  103  U.  S.  222,  26  L.  ed.  338;  Sudlow , 
IT.  Dutch  Rhenish  R.  Co.  21  Beav.  43 ;  Denny 
f.  Conway  Stock  &  Mut.  F.  Ins.  Co.  13 
3  ray,  498;  Merrick  v.  Van  Santvoord,  34 
N^.  Y.  208;  Canada  Southern  R.  Co.  v.  Geb- 
liard,  109  U.  S.  527,  27  L.  ed.  1020,  3  Sup. 
Ct.  Rep.  363;  Hudson  River  Pulp  k  Paper 
Do.  V.  H.  H.  Warner  &  Co.  39  C.  C.  A.  452, 
)9  Fed.  187;  Republican  Mountain  Silver 
Mines  v.  Brown,  24  L.R.A.  776,  7  C.  C.  A. 
112.  19  U.  S.  App.  203,  68  Fed.  644,  re- 
versing  66  Fed.  7;  Allen  v.  Fairbanks,  46 


Fed.  446;  Taylor  v.  Life  Asso.  of  America, 
13  Fed.  493;  Falls  v.  United  States  Sav. 
Loan  &  Bldg.  Co.  97  Ala.  417,  24  L.R.A. 
174,  38  Am.  St.  Rep.  194,  13  So.  26;  Mandel 
V.  Swan  Land  &  Cattle  Co.  164  111.  177, 
27  L.R.A.  313,  40  N.  E.  462;  Supreme  Coun- 
cil  A.  L.  H.  V.  Green,  71  Md.  265,  17  Am. 
St  Rep.  627,  17  Atl.  1048;  Rockover  v.  Life 
Asso.  of  America,  6  Va.  L.  J.  694;  Beale,  # 
Foreign  Corp.  §  304,  13  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  861. 

The  decision  of  the  highest  court  of  de- 
fendant's domicil  upon  the  matters  in  con- 
troversy is  binding  upon  Federal  and  other 
state  courts. 

Polk  V.  Mutual  Reserve  Fund  Life  Asso. 
137  Fed.  273,  affirmed  as  Wright  v.  Min- 
nesota Mut.  L.  Ins.  Co.  193  U.  S.  667,  48 
L.  ed.  832,  24  Sup.  Ct.  Rep.  649;  Gaines  v. 
Supreme  Council,  R.  A.  140  Fed.  978;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  441,  36  Am.  Rep. 
643;  Mock  V.  Supreme  Council,  R.  A.  121 
App.  Div.  474,  106  N.  Y.  Supp.  166 ;  13  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  851. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 
This  appeal  was  heard  on  the  judgment 


V.  Supreme  Council,  C.  M.  B.  A.  ante,  417, 
will  show  that  the  numerical  weight  of 
authority  upon  that  question  upholds  the 
right  of  such  associations  to  increase  their 
rates,  and  in  the  first-named  case  an  ex- 
planation of  this  difference  of  result  as  to 
bhe  validity  of  subsequent  laws  when  in- 
bended  to  decrease  benefits  and  when  aimed 
to  increase  rates  is  attempted  in  the  fol- 
lowing language:  "A  distinction  iH  made 
between  the  express  stipulation  of  the  cor- 
poration to  pay  a  certain  sum  and  other 
provisions  relating  to  the  methods  of  the 
corporation,  and  the  dnties  of  the  certifi- 
cate holders,  which  properly  may  be  a  sub- 
ject for  regulation  by  by-laws,  even  though 
they  affect  the  rights  of  the  parties  under 
their  contract.  The  assessments  to  be  paid 
for  death  benefits  in  this  case  are  provided 
for  by  the  by-laws,  while  the  promise  in 
writing  to  pay  a  certain  bum  to  a  particular 
person  is  as  to  that  person,  a  matter  out- 
side of  those  corporate  rules  which  may  be 
expected  to  be  changed  by  an  amendment  of 
the  by-laws.  This  promise,  on  one  side,  is  set 
over  against  the  promise  of  the  member  on 
the  other.  The  promise  of  the  mem))er  is  to 
do  what  may  be  called  for  by  the  by-laws 
then  existing  or  that  may  afterwards  be 
adopted.  The  promise  of  the  corporation 
is  stated  expressly,  without  mention  of  the 
by-laws.  The  member  occupies  a  duo  I  posi- 
tion, as  an  insurer  and  the  insured.  As 
one  of  the  association,  agreeing  to  provide 
for  the  payments  that  may  become  due  to 
members,  he  agrees  to  be  subject  to  the 
by-laws.  As  the  insured  person  to  whom 
a  particular  sum  of  money  is  promised,  he 
has  a  rifi^ht  to  stand  on  the  terms  of  the 
promise." 
31  L.R.A.(N.S.) 


Of  course,  if  no  power  of  amendment  is 
reserved  by  the  beneficial  society,  no  au- 
thority to  decrease  the  benefits  can  be  as- 
sumed. Getz  V.  Supreme  Council,  A.  L.  H. 
109  Fed.  261,  affirmed  in  50  C.  C.  A.  153, 
112  Fed.  119;  Supreme  Council,  A.  L.  H. 
V.  Champe,  63  C.  C.  A.  282,  127  Fed,  541; 
Guthrie  v.  Supreme  Tent,  K.  M.  4  Cal.  App. 
184,  87  Pac.  405;  Weber  v.  Supreme  Tent, 
K.  M.  372  N.  Y.  490,  92  Am.  St.  Rep.  753, 
65  N.  E.  258. 

This  note  does  not  purport  to  cover  the 

Jiuestion  involved  in  Supreme  Council,  A. 
..  H.  V.  Black,  59  C.  C.  A.  414,  123  Fed. 
650,  writ  of  certiorari  denied  in  191  U.  S. 
568,  48  L.  ed.  305,  24  Sup.  Ct.  Rep.  841; 
Daix  V.  Supreme  Council,  A.  L.  H.  127  Fed. 
374,  affirmed  in  64  C.  C.  A.  435,  130  Fed. 
101;  Supreme  Council,  A.  L.  H.  v.  Lippin- 
cott,  69  L.R.A.  803,  67  C.  C.  A.  650,  134 
Fed.  824;  Supreme  Council,  A.  L.  H.  v. 
McAlarney,  67  C.  C.  A.  546,  135  Fed.  72; 
and  Clymer  v.  Supreme  Council,  A.  L.  H. 
138  Fed.  470,  as  to  the  right  of  a  member 
of  a  fraternal  benefit  association  to  rescind 
his  contract  after  the  association,  without 
legal  right,  reduced  the  amount  payable  on 
his  insurance  policy,  though  reducing  assess- 
ments at  the  same  time;  nor  does  it  em- 
brace the  question  of  the  right  of  a  bene- 
ficial society  by  subsequent  by-law  to  pro- 
vide a  new  ground  of  forfeiture  of  the  cer- 
tificate. 

For  a  discussion  of  the  question  of  the 
reasonableness  of  new  by-laws  as  implied 
condition  of  consent  to  change  of  by-laws, 
see  the  note  to  Olson  v.  Court  of  Honor,  8 
L.R.A.(N.S.)    621.  J.  A.  C. 
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roll,  no  ease  having  been  made  and  none  of 
the  evidence  or  exhibits  being  printed,  ex- 
cept as  portions  of  the  latter  appear  in  the 
findings  of  the  trial  court.  The  following 
facts,  found  by  the  court,  present  the  ques- 
tions tlint  ^ve  are  called  upon  to  decide:  In 
his  application  to  become  a  member  of  the 
defendant,  dated  June  9,  1807,  the  plaintiff 
«  stated:  "I  hereby  agree  that  .  .  .  the 
laws  of  the  Supreme  Tent  of  the  Knights  of 
the  Maccabees  of  the  World  now  in  force, 
or  that  may  hereafter  be  adopted,  shall  fbrm 
the  basis  of  this  contract  for  beneficial  mem- 
bership .  .  .;  that  any  .  .  .  neglect 
to  pay  any  assessment  which  shall  be  made 
by  the  Supreme  Tent  within  the  time  pro- 
vided by  the  laws  thereof,  or  neglect  to  pay 
the  dues  fixed  by  said  laws,  in  the  manner 
and  at  the  time  provided  by  said  laws,  or 
the  by-laws  of  the  tent  to  which  I  may  be- 
long, shall  vitiate  my  benefit  certificate  and 
forfeit  all  payments  made  thereon.  .  .  . 
This  application  and  the  laws  of  the  Su- 
preme Tent  now  in  force,  or  that  may  here- 
after be  adopted,  are  made  a  part  of  the 
contract  between  myself  and  the  Supreme 
Tent;  and  I,  for  myself,  and  my  beneficiary 
or  beneficiaries,  agree  to  conform  to  and  be 
governed  thereby."  On  the  19th  of  June, 
3897.  the  defendant  issued  to  the  plaintiff  a 
certificate  or  policy  of  insurance,  stating  in 
part  as  follows:  "This  certifies  that  Sir 
Knight  Dennis  L.  Wright  has  been  regular- 
ly admitted  as  a  member  of  Watertown  Tent 
No.  418,  located  at  Watertown,  state  of  New 
York,  and  that  in  accordance  with  and  un- 
der the  provisions  of  the  laws  of  the  order 
he  is  entitled  to  all  the  rights,  benefits,  and 
privileges  of  membership  therein,  and  that 
at  his  death  one  assessment  on  the  member- 
ship not  exceeding  in  amount  the  sum  of 
$1,000,  will  be  paid  as  a  benefit  to  Mary 
Wright  .  .  .  provided  he  shall  have  in 
every  particular  complied  with  the  laws  of 
the  order  in  force  or  that  may  hereafter  be 
adopted." 

The  plaintiff,  who  at  the  date  of  the  cer- 
tificate was  of  the  age  of  fifty  years,  com- 
plied with  the  rules  of  the  defendant  and 
paid  all  dues,  assessments  and  charges 
against  him  until  and  including  the  month 
of  December,  1904.  According  to  the  laws  of 
the  association  in  force  at  the  time  of  plain- 
tiff's admission  to  membership  the  annual 
dues  were  $3  per  year  and  in  January,  1898, 
with  his  acquiescence  they  were  changed  to 
$4  per  year,  and  he  thereafter  paid  at  that 
rate.  According  to  said  laws  when  the 
plaintiff  \ea8  admitted  each  monthly  assess- 
ment was  $1.40,  and,  as  the  court  found,  "it 
was  further  agreed  that  Hie  shall  pay  the 
same  rate  of  assessment  thereafter  so  long 
as  he  remains  continually  in  good  standing 
in  the  order.' "  Provision  was  made,  how- 
31  L.R.A.(N.S.) 


ever,  that  in  case  one  assessment  per  m^^ 
should  not  be  suffieieut  to  pay  death  and  :- 
ability  claims  as  they  should  oocor.  ac. 
tional  assessments  might  be  made  from  tw 
to  time  to  pay  such  claims.  At  tbe  ts* 
the  plaintiff  joined  the  tlefendant  the  ky 
laws  provided  that  "any  member  hokloz  i 
benefit  certificate  who  shall  become  tcu"* 
and  permanently  disabled  from  anv  a:.^. 
not  the  result  of  his  own  illegal  act.  t^  pr 
form  or  direct  any  kind  of  labor  or  k«' 
ness,  or  who  shall  arrive  at  the  age  of  t^n- 
ty  years,  and  who  has  paid  all  le^gal  h'i 
and  assessments  since  the  date  of  bis  irit  i 
tion  to  the  date  of  such  disability  or  per.  -i 
in  life,  shall  be  relieved  from  the  parnit 
of  anv  further  dues  or  assessments  WrW 
under  these  laws,  or  the  by-laws  of  tk  ter. 
of  which  he  is  a  member,  and  shall  be  e^ 
titled  to  receive  from  the  disabilitv  fnnJ  i:- 
nually  one- tenth  part  of  the  sum  for  ^ive^ 
his  benefit  certificate  is  issued,  proriM 
however,  that  the  aggregate  of  sacfa  is^ 
ments  received  by  him  shall  in  no  ease  a 
ceed  the  sum  specified  in  such  certifios^'* 
In  July,  1904,  the  defendant  without  t^e 
consent  of  the  plaintiff  so  amended  its  h- 
laws  as  to  provide  that  ''on  and  after  Ju> 
ary  1,  1906,  all  present  life  benefit  roembn 
of  the  association  who  are  then  fiftrS^ 
years  of  age,  or  over  .     .    shall  paj^ 

per  month  for  each  $1,000  of  life  benefits  cv 
ried."  The  amendment  also  provided  fcr  i 
per  capita  tax  of  10  cents  per  month  azdi 
"fraternal  tax  of  50  cents  a  vear."  u^•» 
every  member  of  the  association,  ^d<iitic^ 
al  assessments  nt  the  new  rate  verf  as- 
thorized  to  pay  death  and  disabilitj  rbir* 
whenever  the  amount  of  the  life  b«eSt 
fund  was  not  sufficient  for  the  purp<»p.  '"^ 
January  1, 1906,  the  plaintiff  had  pa^  V'  ■ 
age  of  fifty- five  years.  The  amended  It**  ' 
further  provided  that  **a  life  benefit  bce- 
ber  of  the  association  who  shall  htWi  | 
totally  and  permanently  disabled  by  <<^ 
than  his  own  illegal,  reckless,  or  foolhart^ 
act  from  performing  or  directing  anj  i^i 
all  kinds  of  labor  or  business,  whether  skH 
directing  is  his  customary  occupation  cr 
not,  and  he  is  in  good  standing  in  the  tsw- 
ciation  at  the  time  of  such  disability,  tuij 
receive  total  and  permanent  disability  h?v^ 
fits,  provided  that  such  member  shall  eci- 
tinue  to  pay  all  monthly  rates,  addition'' 
assessments,  dues,  and  fines  which  he  voa'*^ 
have  been  required  to  pay  if  such  disabilit; 
had  not  occurred.  ...  A  member  s^ 
disabled  may  receive  from  the  life  ben(£t 
fund  annually  one- tenth  part  of  the  anoiist 
named  in  his  life  benefit  certificate,  vliir^ 
amount  shall  be  paid  in  quarterly  paynent* 
provided  that  such  instalments  shall  be  f^-i 
only  during  the  good  standing  of  such  «■• 
her  in  the  association,  and  the  aggregate  sf 
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uch  Instalments  shall  in  no  case  exceed 
he  amount  in  his  life  benefit  certificate." 
is  the  plaintiff  declined  to  pay  at  the  rate 
1.8  increased  by  the  amendments  of  1904,  he 
vas  suspended,  and,  owing  to  the  suspen- 
lion,  according  to  the  by-laws,  he  forfeited 
ibsolutely  all  his  rights  derived  from  mem- 
>ership.  In  January,  1905,  he  duly  tendered 
o  the  defendant  in  due  time  the  sum  of 
$2.40,  which  included  all  that  he  was  owing 
it  the  old  rate  of  $1.40  per  mcmth,  and  $1 
lues  for  the  quarter  beginning  on  the  first 
3f  the  month,  but  the  defendant  refused  to 
lecept  less  than  $4.10,  the  amount  due  ac- 
sording  to  the  new  rate. 

The  court  further  found  that,  according 
to  the  defendant's  experience,  the  rate  as- 
sessed  at  the  time  the  plaintiff  became  a 
Diember  "at  twelve  assessments  per  year  is 
not  sufficient  for  its  perpetual  maintenance, 
and  without  an  additional  number  of  assess- 
ments to  pay  death  and  disability  claims  os 
tbey  ocour,  it  will  be  compelled  to  go  out 
of  business  within  eighteen  to  twenty-five 
yesLTs  from  September,  1905;"  and  "that  tbe 
increase  in  the  rate,  or  the  number  of  assess- 
ments, was  necessary  for  the  continued  ex- 
istence of  the  defendant."    The  contract  be- 
tween  the  parties  consisted   of  the  appli- 
cation, certificate,  and  the  by-laws  in  force 
frrhen  the  certificate  was  issued.    Seven  years 
after  the  contract  was  made,  the  by-laws 
were  changed  by  tbe  defendant,  without  the 
consent  of  the  plaintiff,  so  as    (1)    to  in- 
crease the  monthly  assessments  from  $1.40 
to  $3,  and  to  require  a  per  capita  tax  of  10 
cents  per  month,  together  with  a  fraternal 
tax  of  50  cents  per  annum,  the  provision  for 
additional  assessments  being  still  continued 
in  force;   (2)  to  abolish  the  right  of  a  mem- 
ber, upon  reaching  the  age  of  seventy  years, 
to  relief  from  the  payment  of  any  further 
dues   or    assessments;    (3)    to   abolish    the 
right  of  a  member  on  reaching  that  age  to 
receive  annually  one  tenth  of  the  sum  named 
in  his  certificate;  and  (4)  to  so  modify  the 
disability  clause  as  to  entitle  a  member  to 
the  benefit  of  the  annual  payment  of  one 
tenth  only  in  case  he  should  continue  to 
pay  precisely  the  same  as  if  he  had  not  be- 
come disabled,  and  even  to  continue  to  pay 
aUer  he  had  received  the  full  amount  called 
for  by   his  certificate.     The  question   pre- 
sented for  decision  is  whether  the  reserva- 
tion by  the  defendant  of  a  general  power  to 
amend   its   by-laws,   without   specifying   in 
what  respects,  authorized  it  to  amend  them 
in  all  the  particulars  above  mentioned.     In 
other  words,  can  such  an  association  amend 
ft  specific  clause  under  a  general  power? 

The  amendments  involve  not  only  a  sub- 
stantial increase  in  the  rate  of  assessment, 
but  also  a  substantial  decrease  in  tlic 
•mount  of  benefits.  While  the  member  is 
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now  required  to  pay  more  than  twice  as 
much  as  before,  he  is  to  receive  in  return 
materially  less  than  before.  He  is  deprived 
altogether  of  the  benefit  to  which  he  was  en- 
titled upon  reaching  the  age  of  seventy,  and 
is  deprived  of  a  material  part  of  the  benefit 
to  which  he  was  entitled  in  case  of  dis- 
ability. While  it  was  specifically  provided 
that  he  should  "pay  at  the  same  rate  of  as- 
sessment thereafter,"  the  rate  of  assess- 
ment is  now  more  than  doubled.  The  bene- 
fits were  specified  and  the  rate  was  speci- 
fied, and  can  such  a  contract  of  insurance 
be  so  amended  by  the  insurer,  under  a  gen- 
eral power,  as  to  take  away  from  the  in- 
sured, without  his  consent,  an  essential  part 
of  what  he  specifically  contracted  for?  If 
the  defendant  had  stated  in  the  body  of  the 
certificate  that  it  reserved  the  right  to 
amend  by  increasing  assessments  and  re- 
ducing benefits,  the  plaintiff  would  have  had 
notice  of  what  he  might  expect;  but,  in 
that  event,  it  is  doubtful  whether  he  would 
have  taken  out  the  insurance;  yet  the  de- 
fendant is  forced  to  claim  that  the  contract 
now  has  precisely  the  same  meaning  and  ef- 
fect as  if  it  had  been  drawn  in  that  form. 
The  general  reservation  doubtless  author- 
ized the  defendant  to  amend  its  by-laws  so 
as  to  cover  subjects  not  therein  specifically 
provided  for  and  even  in  other  respects 
which  would  not  essentially  impair  tbe  con- 
tract as  made.  But  the  subjects  of  assess- 
ments and  benefits  were  specifically  provided 
for,  each  being  defined  in  express  terms,  so 
that  the  member  knew  what  he  was  bound 
to  pay  and  what  he  was  entitled  to  receive. 
After  he  had  acted  upon  those  specifications 
in  the  contract  by  paying  at  the  rate  pro- 
vided thereby  for  seven  years,  the  plan  of 
insurance  was  changed  from  term  to  life, 
while  the  assessments  were  so  advanced 
and  the  benefits  so  reduced  as  to  make  a 
new  contract  of  lAuch  less  value  to  him  than 
the  old. 

^luch  has  been  written  in  various  juris- 
dictions upon  the  subject  of  amendments  to 
by-laws,  but  we  shall  confine  our  view  to 
our  own  decisions,  which  we  regard  as  con- 
clusive in  principle.  They  show  determined 
and  consistent  progression.  More  than 
thirty  years  ago  it  was  held  by  this  court, 
in  a  carefully  considered  case,  that,  even 
when  the  power  to  amend  is  reserved  by  the 
charter  of  a  business  corporation,  a  by-law 
could  not  be  repealed  so  as  to  impair  rights 
which  had  been  given  and  had  become  vested 
by  virtue  of  such  by-law.  Kent  v.  Quick- 
silver Min.  Co.  78  N.  Y.  169,  182,  4  Mor. 
Min.  Rep.  47.  In  a  later  case,  brought 
against  the  defendant  now  before  us,  the  act 
of  self-destruction  insured  against  according 
to  the  by-laws  was  held  beyond  the  power 
of  amendment,  so  as  to  provide  that  such 
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an  act  should  not  be  insured  against.  Wcl>er 
V.  Supreme  Tent,  K.  M.  172  y.Y.490,  02  Am. 
St.  Rep.  753,  65  N.  E.  258.  In  Shipman  ▼. 
Protected  Home  Circle,  ]74  N.  Y.  398,  404, 
63  L.R.A.  347,  67  N.  E.  83,  there  was  no  pro- 
vision in  the  certificate  or  by-laws  against 
death  by  suicide,  but  acting  under  a  power 
reserved  by  expressed  consent  an  amendment 
was  adopted  making  the  certificate  void  in 
case  the  insured  ''died  by  suicide,  felonious 
or  otherwise,  sane  or  insane."  The  court, 
speaking  through  Judge  Werner,  said :  "As 
the  contract  was  silent  upon  the  subject  of 
self-destruction  by  the  insured  while  in- 
sane, death  from  that  cause  was  clearly 
within  its  terms.  Upon  the  execution  of 
the  contract  the  insured,  therefore,  acquired 
a  fixed  and  vested  right  to  insurance  cover- 
ing that  risk.  No  subsequent  amendment  of 
the  by-laws  could  affect  that  right  without 
the  express  assent  of  the  insured," — citing 
the  Weber  Case. 

In  another  case,  against  the  present  de- 
fendant, Judge  Cullen,  speaking  for  all  the 
judges  but  one,  said:  "A  reference  to  the 
laws  of  the  order  informed  the  plaintiff  at 
the  time  he  joined  the  order  of  the  charac- 
ter of  the  disability  which  entitled  him  to 
receive  half  the  amount  of  the  certificate, 
and  there  was  no  provision  therein  to  the 
effect  that  the  payment  was  not  to  be  im- 
mediate, but  in  annual  instalments.  As  said 
by  Judge  Gray  in  Langan  v.  Supreme  Coun- 
cil, A.  L.  H.  374  N.  Y.  266,  66  N.  E.  «32: 
*It  was  beyond  the  power  of  the  defendant 
to  affect  the  obligation  expressed  in  the 
certificate,  without  the  consent  of  its  holder.' 
The  constitution  and  laws  of  the  defendant 
constitute  a  book  of  over  ninety  pages,  and 
the  provision  authorizing  an  amendment  of 
the  endowment  laws  is  found  not  in  the  en- 
dowment  laws,  but  in  a  brief  section  in  the 
constitution."  After  reviewing  certain  cases 
he  continued:  ''Under  the  doctrine  of  tlicse 
cases  we  think  that  the  obligations  assumed 
by  the  defendant  in  its  certificate  of  mem- 
bership should  not  be  impaired  by  provi- 
sions of  the  constitution  and  laws  of  the 
order  to  which  the  attention  of  the  member 
might  never  be  called,  or,  at  least,  they 
should  not  be  cut  down  under  the  reserva- 
tion of  the  power  to  amend.  It  is  quite 
easy  for  fraternal  organizations,  such  as 
the  defendant,  if  they  deem  the  provisions 
for  benefits  to  their  members  tentative  only, 
and  desire  to  have  them  subject  to  such 
modification  as  the  business  of  the  orders 
may  require,  to  express  that  in  the  cer- 
tificate. So,  in  the  present  case,  if  the  cer- 
tificate had  provided  that  the  payments 
therein  specified  should  be  subject  to  such 
modification  as  to  amount,  terns,  and  con- 
ditions of  payment  and  contingencies  in 
which  the  same  were  payable  as  the  endow-  | 
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ment  laws  of  the  order  from  time  to  tiv 
might  provide,  the  amendmenta  woqM  b^ 
applicable  to  existing  uicmbera.  Bat  I  tb.^: 
that  nothing  less  explicit  than  this,  sppa* 
ing  in  the  certificate  itself,  abould  be  ef 
fectual  for  such  a  purpooe."  Beach  v.  S- 
preme  Tent,  K.  M.  177  N.  Y.  100,  104.  e 
N.  E.  281. 

We  soon  had  the  subject  before  us  a^- 
in  a  case  where  the  application  cosUi'^' 
a  promise  similar  to  that  made  by  the  p^t  :• 
tiff  in  this  case,  ''to  conform  in  all  mprct* 
to  the  by-laws,  rules,   and    regalatioM  &^ 
the  association  now  in  force  or  which  bit 
hereafter  be  adopted;"  and  the  charter  p-- 
vided  for  the  payment  to  the  beneficisrr '  *f 
such  sum  as  the  by-laws  of  such  associati 
may  from  time  to  time  prescribe.**  Br  v 
amendment  of  the  by-law^s  aai  attempt  v.^* 
made  to  cut  down  the  benefit  speeififJ  - 
the  certificate.    Judge  Ilaight,  who  had  d« 
sen  ted  in  the  Beach  Case,  wrote  for  all  t 
judges,  and  held  that  the  case  then  ja  la: . 
could  not  be  distinguished  from  that  ca* 
He  said :    "The  opinion  in  that  case  refei^r . 
the  approval  of  all  of  the  members  of  ti  > 
court  except  myself.    I  entertained  the  rif* 
that,  under  the  contract  entered  into  ia  tkit 
cise,  the  right  to  amend  the  by-laws  vz^ 
reserved,  and  the  certificate  holder,  or  ti  (^ 
for  whose  benefit  he  procured  the  same,  c  < 
not  acquire  an  absolute  vested  right  u}.«]r^ 
existing  by-laws,  but  that  they  were  icS 
ject    to    the    reasonable    amendments  tl-s: 
should  thereafter  be  found    necessary  aed 
proper.     But  a  contrary  view  was  adoptn 
by  my  associates,  and  it  therefore  becos^ 
my  duty  to  submit  to  the  views  of  the  ni- 
jority.''     After  holding  that  the  two  ein 
were  the  same  in  principle,   he  contiBned: 
"It  is  true  that  there  is  a  variatioii  is  tbe 
certificates.    In  the  Maccabees  Case  tbe  cer- 
tificate provided  for  payments  to  be  naie 
in  case  of  total  disability.    In  this  ease  Uw 
certificate    contains    no    provision   of  tbal 
character,  but  I  am  unable  to  see  that  tlut 
distinguishes  the  two  cases  in  principle.  li 
the  Maccabees  Case  the  beneficiary  vocM 
ultimately  receive  the  full  amount  of  ^^ 
certificate.    In  this  case  the  benefieiaiy  get> 
only  about  one  third  of  the  amoont  of  tbe 
certificate.    We  think  that  the  former  tut 
is  controlling  upon  us.*'    Evans  ▼.  Soiitkcn 
Tier  Masonic  Relief  Asao.  182  N.  T.  4^ 
456,  459,  75  N.  E.  317. 

All  these  cases,  among  others,  were  dtH 
and  relied  upon  in  Ayers  ▼.  Grand  ho^- 
A.  O.  U.  W.  188  N.  Y.  280,  80  N.  K.  102«^ 
In  that  case  power  to  amend  was  expreaii? 
reserved,  and  an  amendment  provided  t^ 
the  certificate  should  become  void  if  tb.* 
insured  should  thereafter  "enter  into  tk 
business  or  occupation  of  selling,  by  re- 
tail, intoxicating  liquor  as  a  heveraga*  AH 
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the  judges  who  sat  united  in  holding  the 
amendment  void,  in  the  absence  of  a  reser- 
vation of  the  specific  right  to  so  amend  the 
by-laws  as  to  restrict  the  occupation  or  busi- 
ness of  the  insured^  upon  the  ground  that 
it  violated  a  vested  right.  Among  other 
things  it  was  said:  "An  amendment  of  by- 
laws which  form  part  of  a  contract  is  an 
amendment  of  the  contract  itself;  and  when 
such  a  power  is  reserved  in  general  terms, 
the  parties  do  not  mean,  as  the  courts  hold, 
that  the  contract  is  subject  to  change  in 
any  essential  particular  at  the  election  of 
the  one  in  whose  favor  the  reservation  is 
made.  It  would  be  ifot  reasonable,  and 
hence  not  within  their  contemplation,  at 
least,  im  the  absence  of  stipulations  clearly 
specifying  the  subjects  to  be  affected,  that 
one  party  should  have  the  right  to  make  a 
radical  change  in  the  contract,  or  one  that 
would  reduce  its  pecuniary  value  to  the 
other.  A  contract  which  authorizes  one 
party  to  change  it  in  any  respect  that  he 
chooses  would  in  effect  be  binding  upon  the 
other  party  only,  and  would  leave  him  at 
the  mercy  of  the  former;  and  we  have  said 
that  human  language  is  not  strong  enough 
to  place  a  person  in  that  situation.  Indus- 
trial &  G.  Trust  V.  Tod,  180  N.  Y.  215,  225, 
73  X.  E.  7.  While  the  defendant  may  doubt- 
less so  amend  its  by-laws,  for  instance,  as 
to  make  reasonable  changes  in  the  methods 
of  administration,  the  manner  of  conducting 
its  business,  and  the  like,  no  change  can  be 
made  which  will  deprive  a  member  of  a  sub- 
stantial right  conferred  expressly  or  im- 
pliedly by  the  contract  itself.  That  is  be- 
yond the  power  of  the  legislature  as  well  as 
the  association,  for  the  obligation  of  every 
contract  is  protected  from  state  interference 
by  the  Federal  Constitution."  See  also  Par- 
ish v.  New  York  Produce  Exch.  109  N.  Y. 
34,  56  L.R.A.  149,  61  N.  E.  977;  Langan  v. 
Supreme  Council  A.  L.  H.  174  N.  Y.  2C0, 
66  N.  E.  932;  Simons  v.  Supreme  Council 
A.  L.  H.  178  N.  Y.  263,  70  N.  E.  776;  Dow- 
dall  v.  Supreme  Council,  C.  M.  B.  A.  196 
N.  Y.  405,  ante,  417,  89  N.  E.  1075. 

These  cases  establish  the  rule  that  bene- 
fits cannot  be  reduced  or  new  conditions 
forfeiting  the  benefits  added  by  an  amend- 
ment of  the  by-laws,  even  when  the  general 
right  to  amend  is  expressly  reserved.  They 
are  controlling,  therefore,  so  far  as  all  the 
amendments  now  in  question  are  concerned, 
except  that  providing  for  an  increase  in  the 
rate  of  assessments.  Following  the  author- 
ities cited  we  hold  th^t  the  amendments 
which  assume  to  cut  down  the  benefits  to 
which  the  plaintiff  ))ecame  entitled  by  his 
contract  with  the  defendant  are  void  and  of 
no  effect.  1  am,  personally,  of  the  opinion 
that  the  amendment  increasing  the  rate  of 
assessment  is  also  void,  for  I  can  see  no 
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difference  in  principle  between  reducing 
benefits  and  increasing  the  amount  to  be 
paid  for  benefits.  The  plaintiff  entered  into 
the  contract  on  the  faith  of  the  promise  by 
the  association  that  he  should  "pay  at  the 
same  rate  thereafter  so  long  as  he  remains 
continually  in  good  standing  in  the  order,'' 
which  he  had  the  right  to  assume,  and  the 
defendant  knew  that  he  would  assume,  was 
a  covenant  not  to  increase  the  rate.  The 
certificate  states  that  "he  is  entitled*  to  all 
the  rights,  benefits,  and  privileges"  provided 
by  the  laws  of  the  order,  which  are  thus 
made  a  part  of  the  certificate.  Hence  the 
right  to  pay  at  the  old  rate  was  one  of  the 
rights  provided  for  and  that  he  contracted 
for.  It  was  a  vested  right,  immune  from 
change  by  amendment,  in  the  absence  of  a 
specific  reservation  of  power  to  amend  in 
that  particular.  On  the  average,  such  con- 
tracts would  be  impaired  by  doubling  as-, 
sessments  to  the  same  extent  as  by  cutting 
off  one  half  of  the  benefit.  The  price  to  be 
paid  by  the  plaintiff  for  insurance  is  as 
essential  a  part  of  his  contract  as  the 
amount  of  insurance  to  be  paid  to  him  by 
the  defendant  on  the  maturity  of  the  pol- 
icy. Whether  the  one  is  increased  or  the 
other  proportionately  decreased  makes  no 
difference  in  principle,  or  in  the  final  re- 
sult. By  either  method  the  pecuniary  val- 
ue of  the  contract,  which  is  property,  would 
be  reduced  one  half. 

The  defendant  seeks  to  sustain  its  action 
in  increasing  the  rate  of  assessment,  by  in- 
voking the  general  power  to  amend,  and 
{ileading  that  the  exercise  thereof  was  es- 
sential to  its  existence.  The  court  did  not 
find,  as  matter  of  fact  or  law,  that  a  reduc- 
tion of  benefits  was  necessarv,  nor  did  it 
find  as  a  fact  that  an  increase  in  the  rate  of 
assessments  was  necessary,  but  found  that 
"the  increase  in  the  rate  or  the  number  of 
assessments  was  necessary  for  the  contin- 
ued existence  of  the  defendant.''  Necessity 
bears  only  on  the  question  whether  the 
amendments  are  reasonable.  While  they 
were  desirable  as  a  matter  of  policy,  they 
were  not  necessary,  for  the  old  by-laws  gave 
the  defendants  power  to  raise  all  the  money 
needed  for  every  purpose  by  simply  increas- 
ing the  number  of  assessments.  It  is  true 
that  a  great  increase  in  this  respect  might 
reduce  the  membership,  still  that  did  not 
make  an  increase  in  the  rate  of  assessments 
necessary,  for  it  cannot  be  necessary  for  a 
corporation  to  violate  its  contract  in  order 
to  preserve  its  existence.  Vought  v.  East- 
ern Bldg.  &  L.  Asso.  172  N.  Y.  508,  618, 
92  Am.  St.  Rep.  761,  65  N.  E.  496.  More- 
over,  the  existence  of  the  defendant,  accord- 
ing to  the  findings,  is  not  now  threatened, 
nor  will  it  be  until  after  the  lapse  of  from 
eighteen  to  twenty-five  years,  and  no  one 
28 
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can  foresee  the  changes  that  will  take  place 
in  the  meantime.  If  the  wonderful  growth 
of  the  defendant,  as  stated  by  its  counsel, 
continues,  the  danger  now  apprehended  as 
to  what  may  take  place  a  quarter  of  a 
century  hence  may  wholly  disappear  be- 
fore that  period  expires. 

I  think  that  an  increase  in  the  rate  of  as- 
sessment falls  under  the  same  condemna- 
tion o^  the  law  as  a  reduction  in  the 
amount  of  l)enefits.  A  judgment  requir- 
incr  the  defendant  to  perform  according  to 
the  contract  as  made,  and  not  as  amended, 
yet  requiring  the  plaintiiT  to  pay  accord- 
ing to  the  contract  as  amended,  and  not  as 
made,  would  contain  inconsistent  provi- 
sions, one  of  which  would  necessarily  vio- 
late the  principle  upon  which  the  other 
was   founded. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event. 

Cnllen,  Ch.  J.,  and  Gray,  Werner, 
Wlllard   Bartlett,   Hiscock,   and   Chase, 

JJ.,  concur. 

Petition  for  rehearing  denied  February 
15,  1910. 
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FREDERICK  O.  CONANT  et  al. 

V. 

EDWARD  D.  JORDAN  et  al. 

(—  Me.  — ,  77  Atl.  938.) 

Ponds  —  right  of  public  —  flshtn^  an^ 
fowling. 

That  principle  of  the  common  law  of  Eng- 
land which  vested  the  title  to  ponds,  and 
the  right  of  fishing  and  fowling  thereon,  in 
the  riparian  owner,  was  never  in  force  in 
Maine  so  far  as  ponds  of  more  than  10 
acres  in  extent  were  concerned,  but  in  that 
state  the  right  to  free  fishing  and  fowling 
on  such  ponds  has  always  belonged  to  the 
public,  or  if  it  has  not  always  existed,  it 
has  become  vested  in  the  public  by  the  ac- 
'quiescence  of  the  riparian  owners. 

(October  27.   1910.) 


Note.  —  Right  to   free  fiahing  in  great 

ponds. 

The  earlier  cases  upon  this  question  will 
be  found  in  the  note  to  State  v.  Shaw,  60 
I^R.A.  481. 

The  right  of  fishery  in  great  ponds  in 
New  Hampshire  was  the  subject  of  exami- 
nation in  Percy  Summer  Club  v.  Astle,  9U 
C.  C.  A.  627,  163  Fed.  1.  rehearing  de- 
nied in  92  C.  C.  A.  667,  166  Fed.  1020, 
and  the  court,  reviewing  the  various  de- 
cisions in  that  state,  reached  the  con- 
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T>EPORT  by  the  Supreme  Judicial  Cfut 
I\  for  Cumberland  County  for  the  opi::- 
ion  of  the  full  bench  of  a  suit  to  en;c-.a 
defendants  from  entering  upon,  and  froso 
shooting  and  fishing  upon,  certain  ailege^i 
private  ponds.     Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Franklin  C.  Payson,  Harry 
R.  Virgin,  and  Jed  F.  Fanning,  f^r 
plaintiffs: 

Great  ponds  appropriated  to  private  per- 
sons before  the  year  1647  were  not  made 
public  by  the  Colonial  Ordinance. 

West  Roxbury  v.  Stoddard,  7  Allen.  15?; 
Berry  v.  Raddin,  ll  Allen,  577;  Com.  r. 
Tiffany,  119  Mass.  300;  Hittinger  v.  EanK^i. 
121  Mass.  539;  Atty.  Gen.  ▼.  Revere  Ccp- 
per  Co.  152  Mass.  444,  9  L.R.A.  510,  !' 
N.  E.  605;  Watuppa  Reservoir  Co.  v.  F»a 
River,  154  Mass.  305,  13  L.R.A,  255.  28  N. 
E.  257. 

The  English  common-law  rule  as  to  tl>f 
soil  of  ponds  and  non-navigable  rivers.  a»l 
the  fisheries  therein,  was  adopted  as  a  pan 
of  the  common  law  of  the  colony  of  Mas- 
sachusetts, including  Maine. 

Percy  Summer  Club  v.  Astle,  145  ¥^i 
53;  Litchfield  v.  Scituate,  136  Mas«.  46. 
Bradford  v.  Cressey,  45  Me.  11;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Masa.  549. 
1  L.R.A.  466,  18  N.  E.  465. 

By  the  law  of  England,  the  Crown  aD4 
the  public  have  no  such  rights  in  lar^ 
fresh  water  lakes  as  they  possess  in  lide 
waters;  the  soil  and  fishings  in  them  are 
private  property. 

Bristow  v.  Cormican,  I-^  R.  3  App.  Cj« 
641;  Bloom  field  v.  Johnston,  Ir.  Rep.  ?  C 
L.  89;  Gould,  Waters,  §  81;  2  Famhaia. 
Waters,  §  398;  State  v.  Roberts.  59  N  W 
256,  47  Am.  Rep.  199;  Coulson  A  F.  Wat^r*, 
1902  ed.  pp.  105,  108.  272,  273;  Percy  Sum 
mer  Club  v.  Astle,  145  Fed.  60. 

The  right  to  fish  and  fowl  is  the  right  »"f 
profits  in  lands,  as  distinguished  from  aa 
casement,  and  cannot  be  claimed  by  cny 
tom,  but  must  be  acquired  by  prescript lo^i 
as  belonging  to  some  estate,  and  must  W 
so  pleaded  with  a  que  estate. 

2  Bl.  Com.  263-14;  2  Washh.  Real  Prop. 
331;  Waters  v.  Lilley,  4  Pick.  148.  16  Am. 
Dec.  333;  Littlefield  v.  Maxwell,  31  Me.  141, 


elusion  that  from  the  beginnings  the  Kfv 
Hampshire  courts  have  tended  to  bt^Kl 
free  the  fishery  in  all  considerable  lakt^ 
and  ponds,  basing  such  conclusion  partU 
upon  the  analogy  of  the  Massachusetts  ordi 
nances  which  es'tablesh  free  fishery  in  grwt 
ponds  for  that  colony,  and  partly  upon  ai» 
appreciation  of  local  usage;  and  it  va« 
held  that  the  right  of  fisher^'  in  great 
ponds,  being  free  and  in  common.  V^e 
riparian  owner  had  no  exclusive  interert, 
unless  by  virtue  of  a  legislative  grant. 

W.  A.  S, 
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50  Am.  Dec.  653;  Hill  ▼.  Lord,  48  Me.  100; 
Cobb  V.  Davenport,  33  N.  J.  L.  223,  97  Am. 
Dec.  718. 

Messrs.  Scott  Wilson  and  E.  li.  Bod^e, 
for  defendants: 

All  ponds  within  the  state  of  Maine  over 
.10  acres  in  extent  are  public  ponds,  the 
title  to  the  waters  and  bed  of  which  is  in 
the  state. 

Barrows  v.  McDermott,  73  Me.  441; 
Brastow  v.  Rockport  Ice  Co.  77  Me.  100; 
Fernald  v.  Knox  Woolen  Co.  82  Me.  48,  7 
L.R.A.  459,  19  Atl.  93;  Barrett  v.  Rockport 
Ice  Co.  84  Me.  155,  16  L.R.A.  744,  24  Atl. 
802;  Auburn  v.  Union  Water  Power  Co.  90 
yie.  576,  38  L.R.A.  188,  38  Atl.  561 ;  Hamor 
V.  Bar  Harbor  Water  Co.  92  Me.  364,  42 
Atl.  790;  American  Woolen  Co.  v.  Kenne- 
bec Water  Dist.  102  Me.  153,  66  Atl.  316. 

The  common  law  of  England  was  not 
adopted  in  the  New  England  colonies  in  its 
entirety,  but  only  so  far  as  it  was  adapted 
to  their  needs  and  conditions. 

Clement  v.  Bums,  43  N.  H.  617;  Concord 
Mfg.  Co.  V.  Robertson,  66  N.  H.  7,  18  L.R.A. 
679,  25  Atl.  718;  Cooley,  Const.  Lim.  34, 
35;  1  Kent,  Com.  615,  517;  Van  Ness  v. 
Pacard,  2  Pet.  137,  7  L.  ed.  374;  Com.  v. 
Knowlton,  2  Mass.  530;  Com.  v.  Churchill, 
2  Met.  118;  Com.  v.  Hunt,  4  Met.  Ill,  38 
Am.  Dec.  346;  Rackett  v.  Sackett,  8  Pick. 
309;  Owen  v.  Boyle,  15  Me.  147,  32  Am. 
Dec.  143. 

The  so-called  "Colonial  Ordinance"  was 
declaratory  of  the  usages  and  practice  that 
had  grown  up  in,  the  Massachusetts  Bay 
Colony,  and  its  principles  are  recognized  and 
adopted  as  a  part  of  the  common  law  of 
Maine. 

1  Winthrop's  History,  288,  289,  322,  323; 
West  Roxbury  v.  Stoddard,  7  Allen,  158; 
Com.  v.  Roxbury,  9  Gray,  513,  note;  Com. 
V.  Alger,  7  Cush.  53;  Storer  v.  Freeman, 
6  Ma»8.  435,  4  Am.  Dec.  155;  Knox  v. 
Pickering.  7  Me.  106;  Lapish  v.  Bangor 
Bank,  8  Me.  85;  Emerson  v.  Taylor,  9  Me. 
43,  23  Am.  Dec.  531;  Winslow  v.  Patten, 
34  Me.  25;  Moulton  v.  Libbey,  37  Me.  472, 
59  Am,  Dec.  57;  Barrows  v.  McDermott, 
73  Me.  441;  Brastow  v.  Rockport  Ice  Co. 
77  Me.  100;  Auburn  v.  Union  Water  Power 
Co.  90  Me.  576,  38  L.R.A.  188,  38  Atl.  561. 

Through  usage  and  long-continued  prac- 
ticp  from  the  time  of  earliest  settlements 
in  America,  and  recognition  of  the  same  in 
the  decisions  of  our  courts,  numerous 
changes  in  the  common  law  of  England,  to 
meet  the  changed  conditions  here,  have  be- 
come established,  even  to  the  extent  of 
modifying  what  the  first  settlers  might  have 
claimed  as  their  legal  property  tights  as 
then  defined  in  the  decisions  of  the  English 
courts. 

Com.  ▼.  Knowlton,  2  Mass.  530;  Stough- 
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ton  V.  Baker,  4  Mass.  521,  3  Am.  Dec.  236; 
Ingraham  v.  Wilkinson,  4  Pick.  268,  16 
Am.  Dec.  342;  Vinton  v.  Welsh,  9  Pick. 
88;  Cottrill  v.  Myrick,  12  Me.  222;  Lunt 
V.  Hunter,  16  Me.  9;  Peables  v.  Hannaford, 
18  Me.  106;  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  18  L.R.A.  679,  25  Atl. 
718;  Dolbeer  v.  Suncook  Waterworks  Co. 
72  N.  H.  562,  58  Atl.  504;  Percy  Summer 
Club  V.  Astle,  145  Fed.  53,  90  C.  C.  A  527, 
163  Fed.  1. 

The  public  has  a  right  to  pass  over  any 
man's  uncultivated  lands  to  fish  or  fowl 
upon  ''great  ponds"  in  this  state,  provided 
he  pass  over  no  corn  or  meadow  land. 

Barrows  v.  McDermott,  73  Me.  441. 

If  land  once  cultivated  has  again  re- 
verted to  a  state  of  nature,  it  is  no  tres- 
pass to  pass  over  it.  for  the  purpose  of  fish- 
ing or  foiling  upon  a  great  pond. 

Ibid. 

The  title  to  the  bed  of  a  "great  |>ond" 
is  in  the  state,  and  if  the  bed  be  exposed 
by  drainings,  unless  granted  away  by  the 
legislature,  the  title  remains  in  the  state 
for  the  benefit  of  the  public. 

Fernald  v.  Knox  Woolen  Co.  82  Me.  48, 
7  L.R.A.  459.  19  Atl.  93;  Potter  v.  Howe, 
141  Mass.  357,  6  N.  E.  233. 

Title  to  great  ponds  is  held  by  the  state 
in  trust  for  the  benefit  of  the  public,,  and 
is  not  lost  by  nonuse;  nor  can  title  to  the 
same  be  acquired  against  the  public  by 
adverse  occupancy  and  use. 

Cary  v.  Whitney,  48  Me.  516;  Auburn  v. 
Union  Water  Power  Co.  90  Me.  576^  38 
L.R.A.  188.  38  Atl.  561;  State  v.  Welch, 
66  N.  H.  178.  28  Atl.  21;  Treat  v.  Lord, 
42  Me.  552,  66  Am.  Dec.  298. 

A  conveyance  in  and  of  itself  is  no  evi- 
dence of  occupancy  and  adverse  use,  nor  is 
the  payment  of  taxes  any  evidence  of  occu- 
pation. 

Little  V.  Megquier,  2  Me.  176;  Roberts 
V.  Richards,  84  Me.  12,  24  Atl.  425. 

A  conveyance  of  all  the  right,  title,  and 
interest  which  the  grantor  has  in  premises 
described,  conveys  only  such  title  and  in- 
terest as  he  actually  has  at  that  time; 
while  a  recital  of  quantity  conveyed  will 
not  control  boundaries  when  certain,  it 
may  be  resorted  to  if  description  of  tho 
premises  is  uncertain. 

Coe  V.  Persons  Unknown,  43  Me.  432; 
Johnson  v.  Merith'eW,  80  Me.  114,  6  Am. 
St.  Rep.  162,  13  Atl.  132;  Tiedeman,  Real 
Prop.  §  840;   13  Cyc.  Law  &  Proc.  p.  635. 

Savasre,  J%,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity  praying  for  an  in- 
junction. The  plaintiffs  claim  to  he  the 
owners  of  Great  pond  in  the  town  of  Capo 
Elizabeth,  of  the  soil  underneath  it,  and 
of  lands  adjoining  it,  and  they  seek  to  en- 
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join  the  deffndanti  from  entering  upon  the 
pond,  and  from  fishing  and  shooting  upon 
it.  The  defendants  claim  that  Great  pond 
18  a  public  pond,  upon  wliioh  the  public  has 
the  right  of  free  fishing  and  free  fowling. 


This 


I  the   i 


(ireat  pond  contains  more  than  10  acres, 
and  comes  within  the  terms  of  the  ordi- 
nance, or  Body  of  Liberties,  declared  by  the 
general  court  of  the  Massachusetts  Bay  Col- 
ony in  1641,  as  amended  by  the  ordinance 
of  1647.  This  ordinance  is  commonly  calleil 
tli(-  Colonial  Onlinance  of  1641-47.  The 
ordinance  was  not  merely  an  enactment. 
It  was  a  declaration  of  existing  claimed 
rights  and  liberties.  Com.  v,  Alger,  7  Cush, 
53. 

Among  the  rights  »o  declared  was  the  one 
that  ''every  inhabitant  that  is  nn  house- 
holder shall  have  free  fishing  and  fowling 
in  any  great  ponds  .  .  .  within  the  pre- 
cincts of  the  town  where  they  dwell,  unless 
the  freemen  oF  the  same  town  or  the  gen- 
eral court  have  otherwise  appropriated 
them,  provided  that  this  <t|ia1l  not  be  ex- 
tended 10  give  leave  to  any  man  to  come 
upon  others'  propriety  without  their  leave." 
In  1647  the  ordinance  was  amended  so  that 
towns  were  forbidden  to  appropriate  "to 
any  particular  person  or  persons  any  great 
pond  containing  more  than  10  acres  of 
land,"  and  also  providing  that  "for  great 
ponds  lying  in  common,  though  within  the 
bounds  of  some  town,  it  shall  be  free  for 
any  man  to  fish  and  fowl  there,  and  may 
pass  and  repass  through  any  man's  propriety 
for  that  end,  so  they  trespass  not  upon  any 
man's  corn  or  meadow."  And  from  that 
time  to  this,  in  the  Massachusetts  Bay 
Colony,  and  wherever  else  the  ordinance 
has  been  in  force,  ponds  containing  more 
than  10  acres  are  deemed  to  be  "great 
ponds."  They  are  public  ponda.  The  state 
holds  them,  and  the  soil  under  them,  in 
trust  for  the  public.  There  can  be  no  pri- 
vate ownership  of  them,  even  by  prescrip- 
tion. The  public,  in  the  absence  of  statute 
regulation,  have  the  unrestricted  right  to 
fish  and  fowl  upon  them,  and  to  make 
other  uses  of  them,  like  cutting  ice,  pro- 
vided that  they  can  reach  the  pond  with- 
out trespassing  "upon  any  man's  corn  or 
meadow."  These  are  rights  which  were  not 
enjoyed  under  the  common  law  of  England. 
The  ordinance  was  an  assertion  of  new 
rights,  and  was  subversive  of  the  common 
law. 

At  the  time  this  ordinance  .was. adopted, 
none  of  the  territory  now  embraced  within 
the  state  of  Maine  was  a  part  of,  or  in  any 
way  connected  with,  the  MasBBchusetts  Bay 
Colony.  Therefore  the  ordinance  as  a  legis- 
lative or  declaratory  act  did  not  then  apply 
to  this  territory.  Nor  has  this  ordinance 
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been  extended  to  Maine  by  anjr  legi 
act.  Rather,  it  haa  been  dM:l«t«d  V 
part  of  the  common  law  of  tbia  ala 
has  been  judicially  adopted,  not  i 
sense  that  the  court  extended  it  t 
state,  hut  that  the  court  found  it  ei 
by  the  public  itself,  as  the  exprcssio 
public  right,  so  acted  upon  and  acqi 
in  as  to  have  become  a  settled,  un 
right.  And  it  has  been  extended  tl 
all  the  parts  of  the  state.  Barrows 
Dermott,  73  Mc.  441,  and  mtaj  othei 
cited  therein. 

Although  these  views  are  not  t 
verted  in  this  case,  it  is  thought  h 
state  them,  in  order  that  the  precise 
in  controversy  may  be  the  better 
stood.  The  plaintiffs,  not  denying  th 
Colonial  Ordinance  of  1641^7  ia  in  fi 
Maine,  and  that  Great  pond  is  with 
terms  of  the  ordinance  as  now  inter] 
say  that  the  ordinance  does  not  app 
cause,  prior  to  the  adoption  of  the 
nance,  Great  pond  and  the  lands  aro 
had  passed  into  private  ownership,  am 
ever  since  remained  in  privmte  owni 
They  say  that  in  1641  the  English  cc 
law  was  in  force  in  Maine;  that  t 
English  common  law  the  pond  and  tl 
under  it  then  belonged  to  private  ind 
sis;  that  private,  titles  to  ponds  w< 
terms  exempted  from  the  operation  < 
ordinance;  and,  further,  tb«t  the  g 
court  of  the  colony,  by  which  the  ord 
was  adopted,  was  prevented  by  "the  1 
mental  limitations  of  legisIotiTe  ( 
from  taking,  by  means  of  the  ordi 
privately  owned  ponds  for  public  use, 
out  nuking  just  compensation  theref< 
may  be  said  again  in  passing  tha 
adoption  of  the  ordinance  by  the  3 
chusetts  Bay  Colony,  of  course,  did  i 
itself,  affect  any  pond  in  Maine.  I 
extraterritorial  as  to  them.  Bat  tl 
not  important,  since  the  same  obje 
may  be  made  to  the  extension  later  i 
principles  of  the  ordinance  aa  a  pi 
the  common  law  of  Maine,  over  those 
in  Maine  which  were  private  at  the 
of  the  extension.  If  the  doetriiie, 
private,  forever  private,"  ia  to  prev 
the  one  case,  it  ought  to  in  the  othe: 

We  think  the  plaintiffs*  contention  i 
not  prevail.  In  the  first  place,  it  mat 
be  doubted  whether  the  plaintiffs 
shown  a  title  to  the  pond  beginning 
to  the  Colonial  Ordinance,  and  conti 
unbroken  to  the  present  time.  It  i 
denied  that  Great  pond  is  within  the 
of  the  Great  Patent  of  New  Englan 
winch  King  James  I.,  in  1620,  eonvej 
the  Council  of  Plymouth  for  New  En 
all  of  the  American  continent  betwee 
40th  degree  and  the   48th   d<^i«e  of 
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latitude;  nor  that  it  was  included  in  the 
grant  from  the  Plymouth  Council  to  Rob- 
ert Trelawny  and  Moses  Goodyear,  Decem- 
ber 1,  1631.  This  is  the  beginning  of  the 
plaintiffs'  title,  as  claimed.  We  do  not  stop 
to  notice  technical  objections  to  this  or  any 
other  ancient  grant.  We  notice,  however, 
that,  prior  to  the  Trelawny  grant,  the 
Council  of  Plymouth  had  already  issued 
two  patents  including  the  land  which  the 
Trelawny  patent  covered,  one  to  Sir  Fer- 
dinando  Gorges  and  John  Mason,  in  1622, 
and  one  to  John  Dy  and  others,  in  163 1, 
for  the  province  of  Lygonia.  These  con- 
flicting grants  led  to  prolonged  contests 
between  the  proprietors,  and  threw  much 
doubt  and  uncertainty  upon  the  validity 
of  the  titles  to  private  grants.  There  is 
evidence  that  Trelawny  himself  had  doubts 
about  the  validity  of  his  title,  and  after 
his  death  his  heirs  appear  to  have  aban- 
doned the  claim.  However,  in  1648  Robert 
Jordan,  executor  of  the  will  of  John  Win- 
ter, a  creditor  of  Trelawny's,  obtained  a 
judgment  of  the  Lygonia  Assembly,  by 
which  he  was  authorized  to  retain  posses- 
sion of  the  Trelawny  lands  imtil  redeemed 
by  Trelawny 's  executors.  And  he  and  his 
successors  have  retained  possession  until 
now. 

While  the  plaintiffs  have  undoubtedly  a 
\alid  title  to  all  the  estate  claimed  by 
them,  the  pond  and  soil  underneath  ex- 
cepted, we  think  that  upon  the  evidence 
there  is  considerable  doubt  whether  their 
present  title  originated  in  Trelawny  before 
1641,  the  year  the  ordinance  was  adopted, 
or  in  judgments,  confirmations,  and  pre- 
scription after  that  date.  We  do  not  de- 
cide this  question.  We  prefer  to  rest  our 
decision  of  the  case  upon  ai^other  point. 

We  will  assume  that  the  title  of  Tre- 
lawny and  Goodyear  has  come  down  to  the 
plaintiffs,  and  that,  so  far  as  the  terms  of 
the  conveyances  could  make  it  so,  it  was 
a  title  in  fee  to  the  pond  and  the  land 
under  it.  Still,  in  that  event,  we  must 
hold  that  the  title  to  Great  pond  is  in  the 
state,  and  not  in  the  plaintiffs.  Thin  pre- 
cise question  was  before  the  court  in 
Brastow  V.  Rockport  Ice  Co.  77  Me.  100, 
and  was  decided  adversely  to  the  plaintiffs' 
present  contention.  The  case  is  imperfectly 
reported,  in  that  it  contains  no  statement 
of  facts,  and  the  contentions  of  the  parties 
appear  only  inferentially.  But  the  briefs 
of  counsel  are  luminous  on  the  question  at 
issue.  Besides,  we  have  taken  the  trouble 
to  examine  the  record  of  the  case  as  made 
up  for  the  law  court.  We  find  that  the 
plaintiffs  alleged  in  their  bill  that  they  hold 
the  private  ownership  of  Lily  pond  in  Cam- 
den, under  the  grant  of  the  Council  of  Ply- 
mouth to  Beauchamp  and  Leverett,  in  1629, 
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of  10  leagues  square  of  land,  afterwards 
known  as  the  Waldo  patent,  and  by  a  con- 
tinuous chain  of  title  from  Beauchamp  and 
Leverett  to  themselves.  The  defendant, 
answering,  said  that  "the  waters  of  Lily 
pond  were  public  property,  in  the  use  of 
which  all  the  citizens  of  this  state  had  an 
equal  right  to  participate."  Tlie  issue  thus 
raised  was  elaborately  argued  by  very  able 
and  eminent  counsel.  And  it  was  neces- 
sarily the  issue  which  the  court  decided 
when  it  used  this  language,  speaking  by 
Walton,  J.:  "In  this  state,  ponds  contain- 
ing more  than  10  acres  are  public.  .  .  . 
The  claim  of  the  plaintiffs  to  an  exclusive 
right  to  cut  ice  on  Lily  pond  opposite  to 
so  much  of  the  shore  as  they  own  or  have 
leases  of  cannot  be  sustained.  Lily  pond, 
it  is  admitted,  contains  more  than  10  acres. 
It  is  therefore  a  'great  pond'  within  the 
meaning  of  the  ordinance  of  1641-47;  and 
by  the  principles  of  that  ordinance  (which 
have  been  too  many  times  recognized,  sanc- 
tioned, and  declared  to  be  a  part  of  the 
common  law  of  this  state,  to  be  now  dis- 
regarded), it  is  a  public  pond,  and  the  use 
of  it  free  to  all  who  can  reach  it  without 
trespassing  upon  the  lands  of  others." 
Counsel  seeks  to  distinguish  the  Brastow 
Case  from  the  case  at  bar;  but  we  think 
it  cannot  be  done  successfully.  If  the  deci- 
sion in  that  case  is  law,  it  is  decisive  of 
this  case.  Counsel  also  suggests  that  the 
Brastow  Case  should  be  re-examined  in  the 
light  of  Watuppa  Reservoir  Co.  v.  Fall 
River,  154  Mass.  305,  13  L.R.A.  255,  28  N. 
E.  257,  which  was  decided  after  the  Brastow 
Case.  But  the  Watuppa  Case  decided  no 
question  which  affects  the  present  discus- 
sion, which  had  not  been  previously  de- 
cided. The  court  in  that  case  said: 
"There  is  no  doubt,  of  course,  that  if  the 
pond  and  the  rights  claimed  by  the  plain- 
tiffs had  been  appropriated  to  private  per- 
sons before  the  ordinance  went  into  effect, 
those  rights  remained  unaffected  after- 
><'ards."  The  same  doctrine  had  been  pre- 
viously asserted  in  Berry  v.  Raddin,  11 
Allen,  577.  After  full  consideration,  we 
think  the  Brastow  Case  should  be  affirmed. 

We  need  not  inquire  whether  the  Watup- 
pa Case  can  be  distinguished  from  this  case, 
as  for  instance,  whether  the  colonial  grants 
of  the  Watuppa  ponds  did  not,  by  fair  con- 
struction, come  within  one  of  the  excep- 
tions in  the  ordinance,  namely,  an  appro- 
priation by  the  general  court,  or  rather  by 
the  Plymouth  Colony,  which  would  amount 
to  the  same  thing,  for  we  think  that  case 
is  not  decisive  here. 

This  court  has  never  had  occasion  to  de- 
cide at  what  time  the  principles  of  the  Co- 
lonial Ordinance  became  a  part  of  the  com- 
mon law  of  this  state.     It  is  certain  that 
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tliey  have  not  existed  here  inmeinorUlly, 
which  is  a  feature  of  the  genera)  common 
Un.  That  i>  not  meant  when  we  (peak 
of  the  ordinance  u  a  part  of  the  common 
law  of  the  state.  It  is  certain  alio  tliat 
it  did  not  become  a  part  of  tlie  common 
law  because  of  it«  adoption  in  Massachu- 
setts in  1641.  The  ordinance,  of  course,  as 
has  already  been  aaid,  did  not  then  have 
any  extraterritorial  effect.  Being  s  part 
of  tlic  tjeneral  law  of  Masaschusetts,  it  was 
extended  to  Maine  whcu  that  province  l>e- 
came  a  part  of  Maasachusetta  under  the 
Province  Charter  in  1692,  if  ft  was  not 
already  a  part  of  our  law.  Such  was  the 
effect  of  the  well-recognined  principle  ot 
extension.  Barrows  v.  McDermott  and 
Watuppa   Reservoir  Co.   t.  Fall  River,  su- 

But  we  think  it  does  not  admit  of  any 
reasonable  doubt  that  the  principles  of  the 
ordinance  were  reeognixed  and  practised 
here  prior  to  1692.  The  sanie  conditions 
which  led  the  people  of  Massachusetts  to 
declare  "free  fowling  and  lishing"  as  one 
of  their  "liberties"  existed  here.  There  was 
the  same  necessity  for  a  resort  to  lishing 
and  fowling  for  sustenance.  In  both  cases, 
the  colonists  were  in  a  comparatively  un- 
inhabited and  not  very  fertile  country.  It 
was  a  wilderness.  They  gained  only  a 
■canty  subaistence  from  the  soil.  Hus- 
bandry was  attended  with  failure  of  crops 
and  depredations  from  savage  foes.  The 
common  law  of  England,  which  restricted 
the  use  of  ponds  and  streams  to  private 
owners,  was  not  suited  to  their  conditions 
and  necessities.  It  is  commonly  said  that 
the  common  law  of  England  was  brniight 
over  by  the  colonists,  and  in  a  general 
Bcnse  became  their  law;  but  it  is  held  that 
they  adopted  only  so  much  of  it  as  was 
suitable  to  their  new  conditions  and  needs, 
consistent  with  the  new  state  of  society, 
and  conformable  to  the  general  course  of 
policy  which  they  intended  to  pursue.  Cot- 
trill  V.  Myrick,  12  Me.  233;  Concord  Mfg. 
Co.  V.  Robertson.  66  N.  H.  1,  IS  L.R.A.  679, 
25  Atl.  TIS;  Storer  v.  Freeman,  6  Mass. 
435,  4  Am.  Dec.  165  (a  Cape  Elizabeth 
case);  Com.  v.  Alger,  7  Cush.  E3.  The  pic- 
ture of  these  struggling  colonists,  so  fa- 
miliar to  every  reader  of  history,  clearly 
shows  how  very  inapplicable  to  tlieir  con- 
ditions was  that  principle  of  the  common 
,law  which  gave  the  exoinsive  richt  of 
fishery  in  a  pond  to  the  owners  of  the  soil 
underneath.  Such  undoubtedly  wan  the 
origin  of  the  "liberty"  which  was  declared 
in  Massachusetts  in  1641. 

When  it  is  said  that  the  early  cnlonists 
brought  over  with  them  the  English  com- 
mon law,  adopting  so  much  of  it  as  they 
chose,  it  is  not  meant  that  they  brought 
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it  over  as  a  body  of  law,  and  reeog; 
as  law  because  it  was  the  law  of  E 
Such  a  statement  would  be  historio 
accurate.  It  would  even  be  contrary 
truth,  BO  far  at  least  as  the  Maasac 
Bay  Colony  wo*  concerned.  Wh 
founders  of  that  colony  recognim 
political  dependence  upon  England 
came  to  these  shores  with  a  fixed  j 
to  found  a  commonwealth  with  1. 
their  own.  They  left  England  jus 
the  troubles  between  Qiarles  I.  i 
early  Parliaments,  and  partly  bea 
those  troubles.  Most  of  tfaem  aymp 
with  the  Parliaments  rather  than  « 
King.  The  Royal  Charter  auUtari»i 
to  make  laws  and  ordinance*  "not 
nant  to  the  laws  of  England.**  An 
did  so.  They  did  not  consider  tbe  e 
law  of  England  as  binding  upon  tb< 
they  felt  at  liberty  to  adopt  just  s> 
of  it  as  suited  their  purpose.  Froi 
to  time,  as  occnsiun  arose,  tfaey  i 
laws  of  their  own.  But  for  ten  yea 
lisd  nn  "body  of  laws,"  and  were  i 
tbe  security  of  a  system  of  statt 
any  recognition  of  the  authority 
common  law.  Palfrey,  History  of  Ne 
land,  vol.  1,  at  page  380.  Righta  of 
were  settled  by  tbe  magistrates, 
there  was  no  express  ordinance,  ac 
to  their  conceptiona  of  equity  and 
or  according  to  their  understanding 
law  of  God.  The  people  grew  diu 
with  this  somewhat  uncertain  and 
lar  administration  of  justice,  and 
for  a  "body  of  laws."  Conaequen 
1636,  a  committee  was  appointed  '^i 
a  draft  of  laws  agreeable  to  tbe  ■ 
Cod."  "In  the  meantime  the  magi 
and  their  associates"  were  "to  del 
all  causes  according  to  tbe  laws"  i 
established,  and,  where  there  "was  i 
then  as  near  the  law  of  God  as 
were  nble.  In  1641  a  "Body  of  Lit 
was  adopted.  It  was  the  firat  sys 
statutes  in  that  colony.  It  had  been 
ed  for  the  most  part  by  Rer.  Na 
Ward,  who,  while  in  England,  ha< 
studied  and  practised  law.  The  Bi 
Liberties  consisted  of  1QQ  sectiona,  *i 
ered  a  wide  range  of  subjects.  Tl 
Ashing  and  fowling  ordinance  now 
consideration  was  one  of  the  "liberti 
In  the  Body  of  Liberties,  security 
son,  family,  and  property  was  assun 
less  forfeited  "by  virtue  or  equi 
some  express  law  of  the  country,  wi 
ing  the  same,  established  by  tbe  f 
court,  and  sufficiently  published,  or,  i 
of  the  defect  of  the- law  in  any  par 
ease,  by  the  word  of  Rod,"  Thia  ord; 
says  Mr.  Palfrey,  "gave  distinct  ott 
to   the   doctrine   that   English   law   h 
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Massachusetts,  no  other  than  the  restrict- 
ive force  that  the  colony  should  not  make 
laws  repugnant  to  the  laws  of  England, 
and  that  within  the  limit  so  prescribed;  she 
was  competent  to  build  up  such  a  system 
of  jurisprudence  as  her  condition  might 
seem  to  herself  to  require."  History  of 
Xew  England,  vol.  1,  at  page  281. 

In   1644  the  general  court  affirmed  that 
'it   was  the  chief  civil  power  of  the  com- 
monwealth." 

In  1646,  certain  persons  presented  a 
petition  to  the  general  court  praying  that 
they  might  be  governed  by  the  laws  of 
Kngland,  and  have  the  same  privileges  as 
were  enjoyed  in  the  mother  country.  This 
petition  aroused  great  indignation,  and  the 
leading  petitioners  were  called  before  the 
general  court  to  answer  for  their  presump- 
tion. 

In  1678  the  general  court  said:  "We 
humbly  conceive,  acconiing  to  the  usual 
aayinf^s  of  the  learned  in  the  law,  that  the 
laws  of  England  are  bounded  within  the 
four  seas,  and  do  not  reach  America." 

It  is  interesting,  also,  to  note  that  the 
Plymouth  colonists  on  board  the  Mayflow- 
er drew  up  an  instrument  in  which  they 
"solemnly  and  mutually,  in  the  presence  of 
God  and  of  one  another,  covenanted  and 
combined  themselves  into  a  civil  body  pol- 
itic for  their  better  ordering  and  preserva- 
tion, and  to  enact  such  just  and  equal -laws, 
.     .  from  time  to  time,  as  should  be 

thought  most  meet  and  convenient  for  the 
general  good  of  the  colony."  And  when 
they  enacted  their  first  code  of  statutes, 
sixteen  years  later,  it  was  not  "framed  on 
any  theory  of  conformity  to  the  law  of 
England,  but  consisted  of  such  provisions 
as,  on  general  principles  of  jurisprudence, 
and  with  the  experience  which  had  been 
obtained,  appeared  suitable  to  secure  the 
well-being  of  the  little  community.  It  al- 
loweil  authority  to  such  laws  only  as  were 
enacted  by  the  body  of  freemen  or  by  their 
representatives  legally  assembled."  Palfrey, 
History  of  New  England,  vol.  1,  at  pnpe 
278.  See  also  on  the  general  subject,  Hil- 
key's  carefully  prepared  monograph,  pub- 
lished by  the  Columbia  University  in  1910. 
on  "Legal  Development  in  Colonial  Mass- 
achusetts." 

But  the  early  colonists  were  Englishmon. 
And  necessarily  they  brought  over  with 
them  conccfptions  of  personal  and  property 
rights  which  were  based  upon  the  comiiioii 
law.  In  that  sense  they  broueht  over  the 
common  law.  Such  of  these  rights  as  thoy 
found  suitable  to  their  situation  they 
adopted  by  usas^e  and  custom.  And  those 
usages  and  customs  were  judicially  recog- 
nized and  enforced.  And  thus  it  cam** 
about  that  much  of  the  common  law  of 
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England  became  the  common  law  of  the 
colonists  and  those  who  have  succeeded 
them.  There  is  no  historical  evidence,  we 
think,  that  the  English  law  respecting  the 
ownership  and  exclusive  right  of  use  of 
ponds  was  ever  in  force  in  Massachusetts,  a.^ 
applied  to  what  are  termed  "great  ponds/' 

But  in  Maine,  it  must  be  conceded,  the 
general  situation  differed  from  that  of  the 
Massachusetts  Bay  Colony.  The  early  in- 
habitants did  not  come  over  with  such  in- 
dependent and  lofty  ideas,  of  government  as 
were  possessed  by  their  Massachusetts 
brethren.  They  were  more  interested  in 
wrestling  the  means  of  subsistence  from 
the .  ground  and  the  sea  and  the  inland 
waters,  than  in  making  laws.  They  were 
segregated  and  lacked  organization.  At 
different  times  there  was  a  court  of  Gor- 
geana,  and  an  assembly  in  Lygonia,  but 
the  legislation  of  these  bodies  is  hardly 
worth  mentioning.  It  has  left  little  or 
no  impression  upon  the  laws  of  the  state. 
The  early  settlers,  however,  like  those  in 
Massachusetts,  brought  with  them  concep- 
tions of  law,  of  the  rights  of  property. 
Those  conceptions,  so  far  as  they  found 
them  conveinent  and  useful,  they  put  into 
practice,  and  to  that  extent  they  adoptcil 
the  common  law.  To  that  extent  it  was 
their  law,  because  they  used  it.  And  ex- 
cept so  far  as  they  so  adopted  and  used 
the  common  law,  it  was  not  in  force  here. 
It  is  on  this  ground  that  the  courts  have 
many  times  declared  that  various  laws  of 
England  have  never  been  laws  here. 

In  determining  whether  the  common-rlaw 
principles  respecting  ponds  were  ever 
adopted  in  Maine,  we  may  properly  con- 
sider the  situation  and  necessities  of  the 
early  inhabitants,  which  were  common  to 
both  colonies.  These  we  have  alreadv  no- 
ticed.  There  are  other  cogent  reasons 
which  lead  to  the  conclusion  that  "fishing 
and  fowling,"  at  least  on  great  ponds,  were 
free  here. 

The  people  in  the  province  of  Maine  were 
not  so  far  removed  from  Massachusetts  as 
not  to  know  and  to  be  influenced  by  the 
conception  of  public  rights  in  vogue  in  the 
larger  and  more  prosperous  province,  as 
well  as  of  the  claim  of  the  people  of  Mass- 
achusetts that  the  common  law  was  not  in 
force  there.  Besides,  there  was  a  political 
connection  between  the  provinces.  From 
1651  to  1692,  with  the  exception  of  two 
brief  periods,  the  Massachusetts  Bay  Col- 
ony claimed  and  exercised  some  sort  of 
jurisdiction  over  that  part  of  Maine  which 
included  the  Trelawny  grant.  This  grew 
out  of  a  claim  by  Massachusetts  that,  by 
her  charter,  her  territory  extended  norther- 
ly to  a  line  3  miles  north  of  the  source  of 
the   Merrimac   river.     The   owners   of   the 
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Trelawnjr  grant  submitted  to  Maeaftchu- 
settts  in  1658.  In  1677  MuBOchusettt 
purchiued  the  Gorgei  patent,  and  there- 
after aasuiDed  to  own  and  govern  Idainc, 
until  her  own  charter  was  nnniilted  hy 
th«  court  of  chancery  in  1685.  So  that 
all  conditiona  favoTcd  the  adoption  and  ex- 
ercise by  the  people  here  of  those  common 
rights  which  were  claimed  and  exercited 
tiiere.  But  we  do  not  reat  upon  inference 
alone.     There  is  hiatorical  proof. 

Prior  to  1654  the  Couucil  of  Plymouth 
had  granted  landa  on  the  Keime\jec,  after- 
wards iinown  as  the  Kennebec  Purchnse, 
"to  the  Plymouth  adventurers."  The  Ply- 
mouth Colony  conveyed  these  lands  to  Wil- 
liam Bradford  and  hie  aasociatea.  In  1654 
Bradford  and  his  aeaociatea  at  a  meeting 
held  at  "Merry  Meeting,"  where  "the  peo- 
ple generally  assembled,"  ordered  and 
agreed  "that  fishing  and  fowling  be  free 
to  all  the  inhaibtants  as  formerly."  Rec- 
ords of  Plymouth  Colony,  vols.  3  and  4,  pp. 
&S,  60.  This  evidence  as  to  existing  usages 
is  of  the  strongest  character. 

It  is  to  be  noticed  that  the  exeeptioua  in 
the  colonial  ordinance,  namely,  of  pond-t 
"otherwise  appropriated"  bj  the  freemen 
of  a  town  or  by  the  general  court,  have 
never  applied  here.  Tliey  are  not  ret|uired 
here.  We  know  of  no  granta  by  towns  nor 
by  any  general  court.  Here  there  were  no 
apparent  limitations.  Here,  we  feci  bound 
to  say,  the  doctrine  of  the  English  common 
law  of  private  ownership  in  great  ponds 
was  never  recogntied  nor  adopted,  and 
fowting  on  and  fishing  In  them  was  free 
from   the   beginning. 

An  interesting  discussion  of  how  tisage 
concerning  "great  ponds"  may  ripen  into 
law  is  found  in  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  IB  L.R.A,  87B,  25  Atl.  718. 
New  Hampshire  was  never  a  .  part  of 
Maasachuaetts,  as  Maine  became  in  1692. 
and  the  Colonial  Ordinance  was  never  ex- 
tended to  her  by  legislative  or  judiciiil  de- 
cision, although  in  the  case  cited  the  court 
Miid  that  the  ordinance  "could  well  be  con- 
sidered as  common  law  by  adoption,  if  it 
were  in  harmony  with-  the  interests  and 
n-ngps  of  the  state."  But  the  court,  by 
Chief  -lustice  Doe,  holding  that  panda  in 
New  Hampshire  of  more  than  10  acres  arc 
public,  gave  a  r^umi  of  the  reasons  in 
these  words:  They  (referring  to'  the  New 
Hampshire  decisions)  show  that  from  the 
beginning  the  New  Hampahire  court  has 
tended  to  hold  free  the  fishing  in  all  con- 
aiderable  lakes  and  ponds,  basing  its  ac- 
tion partly  upon  the  analogy  of  the  Mass- 
achusetts ordinance,  and  partly  upon  the 
appreciation  of  local  usage.  "In  some  re- 
spects there  has  been  a  marked  diHerence 
between  Massachusetts  and  New  Hamp- 
31  L.R.A.(N.8.) 


shire  law.  But  in  both  jurisdietioos 
[londa  are  withheld  from  private  o 
thip,  for  reasons  that  are  distiact 
American.  .  .  .  'The  great  purpo 
the  16th  article  of  the  Body  of  Lii> 
waa  to  declare  a  great  principle  of  | 
right,  to  abolish  the  forest  laws,  the 
laws,  and  the  laws  designed  to  secure 
era!  and  excluaive  fisheries,  and  to 
them  all  free.'  ...  In  this  itaU 
fishing  and. free  fowling  in  great  posd 
tide  watera  have  not  needed  the  aiil 
statute  for  the  abolition  of  written,  s 
declaration  of  unwritten,  law.  So  f 
the  ordinance  of  1611  introduced  or 
firmed  tlieae  liberties,  it  was  an  eaict 
of  New  Hampshire  common  law.  . 
The  recognition  of  the  validity  of  tt 
propriationa  of  great  ponds  to  private 
sons  before  1641  ...  is  an  em 
not   required   here  for  an;  purpose  oi 

There  is  another  view  whicll  may  I* 
en.  It  is  considered  that,  even  if 
had  been  technically  a  private  ovsc 
in  great  ponds  at  the  outset,  that  oi 
ship  has  ceased.  It  waa  not  destniye 
the  adoption  or  extension  of  the  Col 
Ordinance,  but  by  the  acquiescence  o 
owners  in  the  practice  of  fishing  sad 
ing  aa  the  exerciae  of  a  public  rig! 
practice  which  originated  in  public  coi 
ience  and  necessity,  and  which  has  « 
ued  unbroken  for  more  than  two  centi 
The  private  right  has  yielded  to  the  p 
need,  and  is  now  lost.  While  a  long 
tinued  public  practice  may  not  of 
create  a  right,  or  make  a  law,  yet  >t 
practice,  yielded  to  and  acquiesced  ii 
those  adversely  interested,  rosy  be  (I 
evidence  of  what  the  right  or  the  li 
As  the  court,  io  Barrows  v.  McDermol 
Me.  441,  said  of  the  adoption  of  the* 
nial  Ordinance  in  this  staU:  "It  ii 
adopted  solely  at  the  disci-etion  of 
court  declaring  its  adoption,  but  bn 
the  court  find  that  it  has  been  so  l*> 
accepted  and  acted  upon  by  the  comniL 
as  law  that  it  would  be  fraught  with 
chief  to  aet  it  aside."  And  this  mis 
would  be  alt  the  more  serious,  bec»o« 
more  than  twenty-five  years,  since  lfi( 
ciaion  in  Brastow  v.  Rockport  Ice  Co, 
doctrine  that  all  great  ponds  are  pi 
has  been  a  declared  rule  of  propeit; 
this  state. 

Our  conclusion  Is  that  under  the  foa 
law  of  this  state,  based  now  in  p»rt  ' 
the  Colonial  Ordinance,  but  beginning 
fore  the  ordinance  was  extended  b"*- 
great  ponds  without  exception  aw  pi 
It  follows  that  the  plaintiffs  are  sot 
titled  to  the  relief  prayed  for. 

Bill  dismissed,  with  one  bill  of  ««'' 
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NEBRASKA  SUPREME  COURT. 

RAEGINALD  J.  MACK,  Appt, 

V, 

ARTHUR  MACK. 

(87  Neb.  819,  128  N.  W.  627.) 

Contract  —  to  resume  marital  duties  ■* 
validity. 

1.  A  contract  between  a  man  and  his 
itepmother,  who  is  living  apart  from  his 
ather  for  cause  sufficient  to  entitle  her  to 
L  divorce,  that,  if  she  will  return  to  and 
lare  for  her  husband  during  bis  natural 
ife,  the  stepson  will  support  her  so  long 
18  she  shall  live,  is  not  against  public 
jolicy. 

»ame  —  consideration. 

2.  "The  consideratioii  of  a  contract  need 
lot  move  to  the  promisor  A  disadvantage 
:o  the  promisee  is  sufficient,  although  the 
3romi8or  derives  no  benefit  therefrom.*' 

(November  16,  1910.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
ix  the  District  Court  for  Stanton  County 
11  defendant's  favor  in  an  action  on  a  con- 
tract to  care  for  defendant's  father,  in  con- 
nderation  of  which  defendant  was  to  sup- 
port plaintiff  for  life.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Head  notes  by  Root,  J. 


Messrs.  Allen  ft  Dowling  and  Mapes  & 
Hazen   for  appellant. 

Messrs.  John  A.  Elirhardt  and  A.  R. 
Oleson  for  appellee. 

Root,  J.,  delivered  the  opinion  of  tho 
court : 

This  action  is  prosecuted  by  the  plain- 
tiff against  her  stepson.  The  plaintiff,  in 
substance,  alleges  that  her  husband  be- 
came addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and  while  intoxicated 
would  assault,  illtreat,  and  beat  her  so 
that  she  was  compelled,  for  her  own  safety, 
health,  and  peace  of  mind,  to  leave  and  live 
apart  from  him;  that  the  defendant,  while 
the  plaintiff  was  thus  living  separate  from 
her  husband,  orally  promised  her  that,  if 
she  would  return  to  her  husband  and  care 
for  him  as  best  she  could  during  his  natural 
life,  the  defendant  would  support  her  so 
long  as  she  should  live;  that,  in  considera- 
tion of  said  promise,  she  returned  to  her 
husband  and  lived  with  and  cared  for  him 
during  his  natural  life,  but  that  the  de- 
fendant has  repudiated  his  agreement.  The 
defendant  admits  that  the  plaintiff  and  his 
father  were  married,  and  denies  all  other 
allegations  in  the  petition.  The  court  ex- 
cluded all  evidence  offered  to  prove  the  con- 
tract, for  the  alleged  reasons  that  it  is 
against  public  policy,  and  is  not  supported 
by  a  consideration.    The  jury,  in  obedience 


Sole  —  Validity  of  contract  by  thir€l 
}>erson  to  pay  one  spouse  to  return  to 
the  other. 

As  to  validity  of  agreement  between  hus- 
band and  wife  renouncing  marital  ri)i;hts. 
Bee  note  to  Hill  v.  Hill,  12  L.R.A.(N.S.) 
848.  As  to  validity  of  anticipatory  con- 
tract making  provision  for  wife  in  the 
event  of  her  obtaining  a  divorce  for  a  sub- 
sequent fault  of  the  husband,  see  note  to 
Pereira  v.  Pereira,  23  L.R.A.(N.S.)  880. 
As  to  validity  of  contract  between  husband 
and  wife  to  compromise  pending  or  con- 
templated divorce  suit,  see  note  to  Oppen- 
heimer  v.  Collins,  60  L.R.A.  406. 

By  the  weight  of  authority,  an  agree- 
ment between  two  spouses,  one  of  whom  has 
commenced  an  action  of  divorce  a.srainst  the 
other,  that  the  former  will  dismiss  tlie  ac- 
tion and  resume  marita]  relations  in  re- 
turn for  a  consideration  moving  from  tlie 
latter,  is  not  contrary  to  public  policy. 
15  Am.  k  Enjr.  Enc.  Law,  2d  ed.  p.  957.; 
note  in  60  L.R.A.  409!  Such  contracts  arc 
wholly  different  from  contracts  which  look 
toward  a  dissolution  of  the  marriage  rela- 
tion, as  such  contracts  are  void,  save  in  ex- 
ceptional cases.  15  Am.  k  Eng.  Enc.  Law, 
2d  ed.  p.  956;  note  in  12  L.R.A.(N.S.) 
K48.  There  would  seem  to  be  no  good 
reason  why  a  contract  looking  toward  a 
resumption  of  marital  relations  should  be 
any  the  less  valid  when  the  consideration 
31'L.R.A.(N.S.) 


to  be  given  to  the  injured  spouse  is  to  come 
from  a  third  person  than  when  it  is  to 
come  from  the  erring  spouse,  as  was  held 
in  Mack  v.  Mack. 

But  a  somewhat  different  question  arises 
when  the  consideration  comes  from  the  para- 
mour of  the  erring  spouse,  as  was  the  case 
in  Gipps  v.  Hume,  7  Jur.  N.  S.  1301.  That 
was  an  action  by  a  husband  for  specific  per- 
formance of  an  agreement  with  the  para- 
mour of  his  wife,  whereby  the  latter  agreed 
to  execute  a  bond  for  £4,000  to  the  former 
in  consideration  that  he  would  drop  a  di- 
vorce suit  in  which  the  latter  had  been 
named  as  corespondent.  It  was  held  by 
Wood,  V.  C,  that  such  an  agreement  was 
contrary  to  public  policy  and  the  spirit  of 
the  divorce  and  matrimonial  causes  act. 
The  vice  chancellor  said  that  although  the 
former  remedy  of  the  husband  to  recover 
damages  from  the  adulterer  was  still  re- 
tained, yet  those  damages  were  by  the  act 
expressly  made  subject  to  the  control  of 
the  court  as  to  their  application  for  the 
benefit  of  the  children,  and  in  some  cases 
for  the  maintenance  of  the  wife,  and  that 
such  damages  could  not  have  been  recovered 
except  through  the  medium  of  the  divorce 
court,  and  subject  to  its  control,  and  that 
"this  court  could  not  be  made  ancillary  to 
any  proceeding  by  which  he  would  be  en- 
abled to  pocket  the  price. of  his  own  shame." 

R.  A.  E. 
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to  a  peremptory  iiiBtructioii,  returned  ■ 
verdict  tor  the  defendant.  For  the  purpote* 
of  this  appeal  we  iIirH  aBtume  tliat  the  pro- 
miM  nas  made,  and  that  the  plaiDtiff  acted 
thereon,  and  atiatl  confine  the  discusaion 
to  the  alleged  illegality  of  the  contract  and 
the  lack  of  conaideratiou  to  aupport  it. 

In  thia  atate  marriage  ia  a  social  atatiia 
which  may  be  aaaumed  by  the  agreement  of 
partiea  competent  to  contract  with  reference 
thereto.  Univerait?  nf  Michigan  t.  Mc- 
Quckin,  S4  Xeb.  300,  80  N.  W.  7TB.  A  mar- 
ried woman  in  Nebraika  may  own,  hold,  and 
control  her  aeparate  e«tate,  engage  in  biiti- 
nesa  on  her  own  iLCcount,  and  contract  with 
her  liuaband.  Ordinarily  a  married  woman's 
financial  tranaactions  with  her  husband  will 
be  upheld.  Currier  v.  Tcake,  S4  Nob.  60, 
133  Am.  St.  Rep.  602,  120  N.  W.  lOIS.  The 
marriage  relation  im poses  upon  the  con- 
tracting parties  obligations  so  well  under- 
stood that  it  is  unneceasary  to  enumerate 
them,  but  they  are  reciprocal,  and  no  hus- 
band aa  a  matter  of  right  ia  entitled  to  his 
wife's  society  or  services  it  he  violates  his 
part  of  their  compact.  If  the  husband  bp- 
comee  an  habitual  drunkard,  or  is  guilty  of 
extreme  cruelty  to  his  wife,  she  may  pro- 
cure, a  release  from  the  bonds  of  matri- 
mony (55  B,  7,  chap.  25,  Conip.  Stat.  1900), 
or  she  may  depart  from  his  home  and  live 
separate  and  apart  from  him  {Kikel  v. 
Kikel,  26  Neb.  250,  2.19,  41  N.  W.  180; 
Sample  v.  Sample,  82  Neb.  37,  116  N.  W, 
053). 

In  the  case  at  bar,  if  the  statements 
made  by  the  plaintiff  in  her  ]>etition  are 
true,  she  had  good  grounds  for  a  divorce 
from  her  husband  at  the  time  she  separated 
from  him,  and  it  follows  as  a  necessary 
consequence  that  he  had  no  claim  in  law 
to  her  services  or  society.  Authorities  are 
cited  to  sustain  the  argument  that  the  con- 
tract is  contrary  to  public  policy,  and  tliere- 
fore  void.  In  so  far  as  those  cases  refer 
to  instances  where  the  wife,  without  just 
cause,  departed  from  her  husband,  and  re- 
fused to  live  with,  or  perform  her  duty  to, 
him,  they  may  state  the  law  correctly;  but 
the  opinions  that  refuse  to  sustain  a  con- 
tract to  restore  cohabitation  after  it  has 
ijeen  interrupted  by  conduct  of  the  hus- 
band auHicient  to  justify  a  court  divorcing 


t  the 


mplai 


judgment,  baaed  upon  the  principles  of 
right  and  justice.  Rather  we  approve  the 
language  of  Justice  Rapallo  in  Adams  v. 
Adams,  91  N.  Y.  381,  384,  43  Am.  Rep.  B7H: 
"Agreements  to  separate  have  been  ref-nrded 
as  against  public  policy,  but  it  would  be 
strangely  inconsistent  if  the  same  policy 
Bhould  condemn  agreements  tn  restore  mari- 
tal relations,  after  a  temporary  separation 
had  taken  place.  While  the  law  favors  the 
;il   L.R.A.(N.S.| 


settlement  of  controversiea  between  all 
persons,  it  would  be  a  curious  policy 
should  forbid  husband  and  wife  to  co 
mise  their  differences,  or  preclude 
from  forgiving  a  wrong  committed  t 
other."  See  also  Phillips  v.  Meyei 
111.  67,  26  Am.  R^.  20J);  Poison  v.  Sv 
167  Mass.  211,  36  L.R.A.  771,  97  Ai 
Rep.  452,  45  N.  E.  737;  Duffy  t.  Whit 
Mich.  204,  73  N.  W.  3«3. 

The  argument  that  there  waa  b« 
sideration  must  fail  if,  aa  a.  matter  oj 
the  wife  was  living  separate  fnxn  he 
baud  for  reasons  sufficient  to  entitle  I 
a  divorce.  In  that  event,  by  retumi 
him,  she  waived  her  right  to  a  divore 
rendered  him  services  she  was  iiot  a 
under  those  circumstances  to  perform 

Neither  can  we  assent  to  the  propr 
that  because  the  stepson  made  tlie  pr 
there  was  no  consideration  tbcrefor. 
consideration  for  a  promise  need  oot 
to  the  promisor  in  order  to  constit 
valid  contract,  but  a  detriment  snffei 
the  promisee  in  reliance  upon  tbc  pi 
is  aufficient.  Homan  v.  Steele,  18  Nel 
20  N.  W.  472;  Faulkner  v.  Gilbert,  5: 
544,  77  N.  W.  1072;  Henrv  v.  Dusb. 
Nob.  GOl,  eg  N.  W.  484;  First  Nat. 
v.  Lehnhoff,  77  Neb.  303,  109  N.  \V 
112  N.  W.  663.  If,  therefore,  the  pl< 
was  so  situated  that  she  had  »  eai 
action  against  her  husband  for  a  di 
and  in  reliance  upon  the  defendant'i 
mise  she  waived  her  right  to  live  aepa 
from  her  husband,  but  returned  to  and 
for  him,  there  was  a  consideration  suf 
to  sustain   tue  coutract. 

Upon  the  record,  we  are  convinced 
the  learned  district  judge  erred  in  hi 
aa  a  matter  of  law  that  there  could 
recovery  upon  the  allegations  in  the 
tion.  The  judgment  of  the  District  ( 
therefore,  is  reversed,  and  the  caui 
manded    for    further    proceed ingk. 

Reversed  and  remanded. 


J.  D.  MITCHELL 

AUGUSTA    &    ATKEN    RAILWAY    I 
PANY.   Appt. 
(—  S.  C.  — ,  60  8.  E.  CM.) 
Carrier  —  dntr   to  tmendiDt  p*' 

One  who.  although  intending  to  boi 
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car,  is  125  yards  from  the  station  when 
the  c&r  arrives^  cannot  complain  that  it 
d€>e8  not  wait  a  sufficient  time  to  enable 
passengers  to  embark  before  it  proceeds  on 
its  journey,  since,  not  being  at  the  station, 
the   carrier  owes  him  no  dutT. 

(December  16,  1910.) 

A  PPEAL  by  defendant  from  an  order  of 
J\  the  Common  Pleas  Circuit  Court  for 
Aiken  County,  affirming  a  judgment  of  a 
magistrate  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damage  for  the  al- 
leged negligent  failure  of  defendant  to  wait 
a  reasonable  time  for  plaintiff  to  board  its 
car.      Reversed. 

Statement  by  Gary,  A.  J.: 

This  is  an  appeal  from  an  order  of  the 
circuit  court,  affirming  the  judgment  rcn- 
fiored  by  a  magistrate  in  favor  of  the  plain- 
titT  for  $100.  The  complaint  (omitting  the 
formal  allegations  thereof)   is  as  follows: 

"That  on  Sunday,  May  23,  1909,  the 
plaintiff,  being  in  the  town  of  Bath,  and 
being  desirous  of  taking  passage  to  Langley, 


on  one  of  the  cars  of  the  defendant  com- 
pany, started  with  several  friends,  who  like- 
wise desired  to  take  passage  to  Langley, 
to  the  regular  and  duly  advertised  station 
of  the  defendant  company,  commonly  known 
as  the  last  stop  in  Bath  (towards  Aiken). 
That  shortly  before  they  reached  said  sta- 
tion (at  about  12:45  p.  M.),  car  No.  108,  a 
regular  passenger  car  of  the  defendant  com- 
pany, reached  said  station  and  ran  about 
13  yards  bej'ond.  That  plaintiff  and  his 
friends,  then  being  but  a  short  distance 
away,  immediately,  by  loudly  hallooing  to 
the  conductor  in  charge  of  said  car,  at- 
tracted his  Stttention,  and  also  in  words 
notified  him  of  their  desire  to  board  said 
car,  and  ran  quickly  towards  the  car,  at  the 
same  time  crying  to  the  conductor  to  wait 
and  to  allow  them  to  board  the  car,  but 
when  plaintiff  and  his  friends  had  actually 
gotten  within  a  few  yards  of  the  car,  and 
close  enough  to  have  boarded  said  car,  had 
said  car  stopped  at  the  regular  station,  and 
had  said  car  waited  an  instant  longer,  the 
conductor  in  charge  thereof  negligently, 
wilfully,  and  wantonly  failing  to  stop  his 


tal  Traction  Co.  2.5  L.R.A.(N.S.)  408,  and 
to  Karr  r.  Milwaukee  Heat,  Light,  &  Trac- 
tion Co.  13  L.R.A.(N.S.)  283.  As  to  when 
a  person  who  has  started  for  a  train  be- 
comoH  a  passenger,  see  note  to  Webster  v. 
Kitchburg  R.  Co.  24  L.R.A.  621.  As  to 
liability  to  passenger  for  default  or  delay 
in  running  railroad  train,  see  note  to  Hans- 
lev  V.  Jamesville  &  W.  R.  Co.  32  L.R.A. 
.'>43. 

The  few  cases  in  point  support  the  deci- 
Rion  in  Mitchell  v.  Augusta  &  A.  R.  Co., 
that  a  railroad  company  is  under  no  ob- 
ligation to  hold  a  train  to  take  on  a  be- 
lated passenger. 

Thus,  in  Paulitsch  v.  New  York  C.  &  H. 
R.  R.   Co.  102  N.  Y.  280,  6  N.  E.  577,  it 
was  held  that  the  purchase  of  a  ticket  just 
AS  a  train  is  due  and  .about  to  start  gives 
the  purchaser  no  right  to   have  the  train 
held  to  enable  him  to  board  it.     The  court 
said:     "The  ticket  gave  her  a  general  right 
to  take  any  train  bound  to  her  destination 
which    stopped    at    that    station,    provided 
»he  presented  herself  in  time,  and  did  not 
require  its  delay  for  her  special  benefit.    It 
gAve  her  no  right  to  delay  the  train  at  all." 
So.  in    Pickett  v.  Southern  R.  Co.  09  S. 
C.  445,  48  S.  £.  466,  under  a  statutory  pro- 
vision that  "every  railroad  company    .    .    . 
shall  cause  all   its  trains  of  cars  for  pas- 
sengers to  entirely  stop  upon  each  arrival 
nt  a   ptntion   advertised   by   such   company 
as  a  station  for  receiving  passengers  upon 
8nch  trains,  for  a  time  sufficient  to  receive 
and  let  off  passengers,"  it  was  held  that  a 
railroad   company   owes   no  duty   to   a   be- 
lated  passenger   to   stop   its  train    in    any 
other   manner   than    that   required    by    the 
statute.     For,   as   was  said   by   the  court, 
"a   contrary   doctrine    would    tend    to    dis- 
arrange the  schedules  of  the  railroad  com- 
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pany,  and  thus  enhance  the  danger  to  the 
traveling  public." 

And  in  Spannagle  v.  Chicago  &  A.  R.  Co. 
31  111.  App.  460,  where  a  traveler,  having 
a  return  ticket  in  his  pocket,  being  at  a 
boarding  house  and  saloon  between  two  and 
three  hundred  feet  from  the  depot,  on  be- 
coming aware  of  the  approach  of  the  train, 
endeavored  to  reach  the  depot  to  take  the 
train,  and  arrived  after  the  train  was  in 
motion  again,  after  stopping  long  enough  to 
take  on  a  passenger  there  in  waiting,  it 
was  held  that  he  could  not  recover  for  an 
injury  received  while  attempting  to  board 
the  moving  train.  The  court  said:  "Not 
having  placed  himself  in  care  of  the  car- 
rier, there  was  no  relation  between  him  and 
the  carrier  by  which  it  became  the  duty  of 
the  carrier  to  hold  its  train  for  any  length 
of  time." 

If  a  train  stops  at  a  statioi)  the  reason- 
able and  usual  length  of  time  for  passen- 
gers to  get  on,  and  an  intending  passenger 
fails  to  present  himself  at  the  train,  he 
cannot  recover  for  being  left  there,  although 
he  fails  so  to  present  himself  by  reatf^ti  of 
the  crowd  at  the  station.  Chesapeake  & 
O.  R.  Co.  V.  Austin,  137  Ky.  611,  126  S. 
W.  144. 

In  view  of  the  fact  that  many  courts 
hold  that  a  railroad  company  is  liable  to 
a  passenger  for  loss  sustained  by  him  when 
its  trains  are  needlesslv  delaved,  and  of 
the  fact  that  holding  a  train  to  accommo- 
date a  tardy  passenger  will  cause  delay 
"nd  posisble  loss  of  connections,  the  hold- 
ing in  the  above  cases  is  clearly  right. 

A  different  question  would  be  presented 
were  the  train  running  ahead  of  its  sched- 
ule, as  a  passenger  has  a  right  to  assume 
that  a  train  will  not  start  before  the  ad- 
vertised time.  R.  A.  E. 
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car,  as  is  r^nired  by  law,  at  said  regiilnrly 
and  duly  advertised  station,  for  a  time  sufli- 
cient  to  receive  passengers,  anil  after  stop- 
ping said  car  for  nn  insufticient  time  to  re- 
ceive prospective  passengers,  wilfully  ami 
wantonly  made  a  rude  nnd  taunting  sign 
and  signal  to  the  plaiiitilT  and  his  friends, 
who  were  endeavoring  to  board  the  car,  and 
signaled  his  car  ahead,  wliereupon  it  was 
moved  forward,  thereby  neglisently,  wilfully, 
and  wantonly  leaving  the  plaintirf  and  his 
friends  at  the  station,  endeavoring  to  hoard 
the  car,  and  begging  to  be  taken  on  it-" 

There  was  a  demurrer  to  the  complaint. 
on  the  ground  that  it  failed  to  state  facts 
sullieient  to  constitute  a  cause  of  action, 
"in  that  it  appears  upon  the  face  thereof 
that  the  defendant  owed  no  duty  to  the 
plaintiff  at  the  time  and  place  alleged  in 
the  complaint,  and  that  the  car  of  the  de- 
fendant arrived  at  the  alleged  atiition  and 
passed  it  before  the  plaintilT  reached  the 
same."     The  demurrer  was  overruled. 

The  plaintiff  testified  as  follows  in  his 
own  behalf;  "Mr.  Aaron  Carroll,  WilMami. 
Wooten,  Oscar  Jones,  and  Oscar  Mitchell 
started  with  me  from  my  father-in-law's 
house,  to  go  to  Langley  with  me.  1  in- 
tended and  tried  to  take  a  car  of  the  defend- 
ant company,  at  the  station  known  as  the 
first  stop  in  Bath,  which  is  a  regular  sta- 
tion of  the  defendant  company.  There  is 
■  su'ilch  at  that  station,  and  there  is  a 
board  nailed  upon  a  trolley  pole,  bearing 
the  word  'Station.'  This  is  one  of  their 
regular  stations.  Ail  of  their  stations  arc 
Hag  stations,  except  the  two  terminals; 
cars  stup  to  take  on  and  let  ofT  passengers 
only  upon  signal  at  the  flag  stations.  Thin 
switch  is  about  35  yards  long-  The  pole 
with  the  word  'Stntion'  on  it  is  near  the 
end  of  the  switch  towards  Bath.  It  was  at 
12:45  that  I  tried  to  catch  this  car.  On 
Sundays  the  regular  scheduled  cars  of  the- 
company  for  passengers  gets  to  this  stnp 
at  12:45.  This  eamt  car  stopped  at  the 
regular  Bnth  stop  before  it  got  to  the  stop 
I  am  talking  about.  1  saw  that.  The  five 
of  us  that  I  have  already  mentioned  ran  to 
the  car.  The  car  wasat  that  station,  wait- 
ing for  the  other  cur,  going  the  other  way. 
to  pass.  I  was  left  by  the  car  and  did  not 
get  on  it,  because  the  conductor  signaled 
the  car  ahead,  and  went  oil  and  left  us  all 
there.  We  were  all  running  along  trying  to 
catch  the  car,  when  the  conductor  pulled 
the  bell  rope  and  started  up  the  car.  When 
he  did  this,  the  car  was  standing  where  it 
had  been  standing  during  the  uliole  stop. 
and  I  and  the  other  men  and  boys  were 
about  15  steps  away,  running  and  trying 
to  catch  the  car.  We  had  already  gotten 
upon  the  company's  property,  and  were 
about  3  or  4  steps  from  the  station  pole. 
31  L.K.A.(N.t;.) 


.  .  .  Just  before  the  condnctoi 
the  bell  rope  and  started  off,  aud 
wai  about  '20  steps  off  and  running 
the  car,  I  motioned  to  the  conductor 
for  us.  and  hollered  to  him  to  hi 
I  was  obliged  to  go.  I  hollered  qu 
plenty  loud  for  a  man  ■  100  y«ri 
hear,  and  there  was  nothing  lo  k 
from  hearing.  I  hollered  several  t 
fore  he  rang  the  bell.  Mr.  Carroll 
eral  of  the  others,  also,  hollered  1 
thing.  I  know  that  the  conductor  I 
before  he  rang  the  bell,  because  he* 
on  the  back  platform,  looking  tow 
He  had  been  looking  at  us  during 
tire  run,  and,  instead  of  slop; 
laughed.  Since  that  occurrence  1  bi 
to  the  place  and  run  at  the  tame 
speed  that  I  was  going  that  day 
found  that  it  would  have  taken  . 
seconds  to  have  run  from  wltere  I  ir 
the  conductor  started  up  the  car 
rear  end  of  the  car;  in  other  wori 
had  waited  four  seconds  longer 
have  gotten  on  the  car.  and  lo  o 
the  balance  of  us.  If  the  car  h 
standing  at  the  station  board.  I  coi 
gotten  on  at  any  rate.  The  c» 
moved  at  all  during  the  stop.  It 
originally  atop  at  the  station  boii 
rear  end  of  the  ear  was  always  ■ 
yards    lievond    the    station    bond. 

•■CroBS-Exaniination:  When  t 
reached  and  ran  by  the  station  a 
staled,  I  was  about  12.Tyardsoff,rui 
catch  it.  We  were  all  running  rigl 
together,  ...  On  Sundays  tlie  i 
every  half  hour,  and  the  oar  goinp 
Augusta  jiassed  the  car  I  was  aftei 
switch.  The  car  I  was  after  pul 
first." 

On  being  recalled  he  stated  ''that 
in  question  stopped  at  the  switch,  i 
nnd  his  friends  started  to  running  I 
it.  He  saw  it  when  it  stopped, 
stayed  at  the  switch  only  the  lei 
time  that  it  took  to  run  200  yard? 
was  about  two  minutes."  Thf  | 
introduced  no  other  testimony.  The 
ant  made  a  motion  for  a  nonsuit  v 
entire  cause  of  action,  v— in  the  prou 
the  evidence  tailed  to  i..>ow  any  br 
duty  on  the  part  of  the  defendnnl  i 
the  plaintiff,  which  m'^tion  was  i 
The  defendant  then  made  a  motioi 
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tive  damages,  which  was  also  refus 
his  order  dismissing  the  defendant's 
the  circuit  judge  found  the  fHri 
stantially  as  tbcy  are  stated  in  lh( 
tiff's  testimony,  from  which  he  dedu 
conclusion  that  the  defendant  ebon' 
waited  a  reasonable   time  for  the  p 
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to    board   the  car»   which   it   failed   to   do, 
and  was  therefore  liable  in  damages. 

Messrs.    Boykin    Wrifirtit,     Geor^    T. 
Jack<9on,  and  J.  B.  Salley  for  appellant. 
Messrs.  Henderson  for  respondent. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  that  will  be  considered 
is  whether  there  was  error  in  overruling 
the  demurrer  on  the  ground  that  the  car  of 
the  defendant  arrived  at  the  alleged  station 
and  passed  it  before  the  plaintiff  reached 
the  same.  Our  construction  of  the  com- 
plaint is  that  it  did  not  intend  to  allege 
that  the  car  had  passed  the  station,  but 
simply  that  it  had  proceeded  13  feet  beyond 
the  point  where  the  word  "Station"  was 
written.  The  testimony  explanatory  of  the 
surroundings  shows  that  the  station  was 
designated  by  a  board  nailed  on  a  trolley 
pole,  bearing  the  word  "Station." 

The  ne.Yt  question  is  raised  by  the  follow- 
ing exception:  "In  not  sustaining  defend- 
ant's motion  for  a  nonsuit  as  to  the  entire 
cause  of  action^  and  in  not  holding  that  the 
judgment  was  without  any  evidence  to  sup- 
port it,  for  the  reason  that  there  was  no 
evidence  of  any  breach  of  duty  on  the  part 
of  the  defendant,  because  the  car  of  the  de- 
fendant arrived  at  the  alleged  station  and 
passed  'it  before  the  plaintiff  reached  the 
same."  Section  2134  of  the  Civil  Code  of 
1902  is  as  follows:  "Every  railroad  com- 
pany in  this  state  shall  cause  all  its  trains 
of  cars  for  passei^ers  to  entirely  stop 
upon  each  arrival  at  a  station  advertised 
by  such  company  as  a  station,  for  receiving 
passengers  upon  such  trains,  for  a  time  suf- 
ficient to  receive  and  let  off  passengers." 
The  court,  commenting  upon  this  provi- 
sion, in  Pickett  v.  Southern  R.  Co.  69 
S.  C.  445,  48  S.  E.  466,  uses  this  language : 
"It  will  thus  be  seen  that  the  statute  has 
made  provision  for  persons  desiring  to 
board  the  train.  The  railroad  company 
owes  no  duty  to  a  belated  passenger  to  stop 
its  train  in  any  other  manner  than  that  re- 
quired by  the  statute.  Creech  v.  Charles- 
ton &  W.  C.  R.  Co.  66  S.  C.  528,  45  S.  E. 
86.  A  contrary  doctrine  would  tend  to  dis- 
arrange the  schedules  of  the  railroad  com- 
pany, and  thus  enhance  the  danger  to  the 
traveling  public." 

In  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  488, 
it  is  stated:  "The  relation  of  carrier  and 
passenger  begins  when  one  puts  himself  in 
the  care  of  the  carrier,  or  directly  within 
its  control,  with  the  bona  fide  intention  of 
becoming  a  passenger,  and  accepted  as  such 
by  the  carrier.  Seldom,  however,  is  there 
any  formal  act  of  delivery  of  the  passen- 
ger*s  person  into  the  care  of  the  carrier,  or 
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of  acceptance  by  the  carrier  of  one  who 
presents  himself  for  transportation ;  hence 
the  existence  of  the  relation  is  commonly  to 
be  implied  from  the  circumstances  attend- 
ant. The  rule  is  that  these  circumstances 
must  be  such  as  will  warrant  an  implica- 
tion that  one  has  offered  himself  to  be  car- 
ried, and  that  the  offer  has  been  accepted 
by  the  carrier." 

In  Elliott  on  Railroads,  vol.  4,  §  1579,  it 
it  stated:  "A  person  may  become  a  pas- 
senger before  he  has  entered  the  train  or 
vehicle  of  the  carrier.  We  think  it  safe  to 
say  that  a  person  becomes  a  passenger 
when,  intending  to  take  passage,  he  enters 
a  place  prqvided  for  the  reception  of  pas- 
sengers, as  a  depot,  waiting  room,  or  the 
like,  at  a  time  when  such  a  place  is  open 
for  the  reception  of  persons  intending  to 
take  passage  on  the  trains  of  the  com- 
pany." 

The  annotator  in  Webster  v.  Fitchburg 
R.  Co.  24  L.R.A.  521,  thus  summarizes  the 
result  of  the  decisions:  "Considering  all  the 
decisions  on  the  subject,  which  establish 
quite  clearly  that  a  person  may  sometimes 
be  a  passenger  when  attempting  to  take  a 
train,  although  he  has  not  yet  got  upon  the 
cars  or  even  procured  a  ticket,  there  seems 
to  be  no  other  limitation  of  the  rule  so 
satisfactory  as  that  he  must,  in  order  to  be 
regarded  as  a  passenger,  present  himself 
in  a  proper  place  and  in  a  proper  manner, 
because  he  cannot  be  presumed  to  have  an 
invitation  to  present  himself  in  any  other 
way." 

It  appears  from  the  plaintiff's  testimony 
that  the  station  was  what  is  known  as  a 
"flag  station,"  where  the  cars  do  not  stop 
to  receive  and  let  off  passengers  unless  sig- 
naled ;  that  the  car  on  that  occasion  did  not 
stop  to  receive  or  let  off  passengers,  but  for 
the  purpose  of  entering  the  switch,  so  as  to 
enable  another  car  to  pass  in  an  opposite 
direction;  that  it  remained  on  the  switch 
a  sufllicient  time  to  have  enabled  persons  on 
the  car  to  have  alighted,  or  for  those  who 
were  at  the  station  when  it  arrived,  to 
have  boarded  it;  that  when  the  car  stopped 
at  the  station,  the  plaintiff  was  about  125 
yards  away  from  it. 

Under  these  circumstances  the  plaintiff 
was  not  entitled  to  the  rights  of  a  passen- 
ger, and  the  defendant  did  not  owe  to  him 
the  duty  of  waiting,  even  for  a  short  period 
of  time.  As  the  plaintiff  was  not  at  the 
station  when  the  car  arrived,  he  is  not  in 
a  position  to  raise  the  question  that  the 
defendant  did  not  wait  a  reasonable  time. 
Therefore  the  conclusion  of  the  circuit  judge 
is  not  in  accord  with  the  case  of  Pickett  v. 
Southern  R.  Co.  supra,  and  the  other  cases 
herein  mentioned. 

Judgment  reversed. 
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itock- 


Corporation    ^    assetsment 
holders  —  rn  forcement. 

1.  The  le);iBlature  may  provide  for  en' 
fnrfement  of  an  aBBesBntent  agaiDBt  the 
holder  of  hank  etock  to  make  f(ood  im- 
tiaired  capital  by  forfeiture  of  the  atoclc  or 
itb  sale  to  the  liighest  bidder. 
Bame  —  right  of  pledger. 

Z.  A  pledgee  of  bank  stock  takes  subject 
to  the  right  and  duty  of  the  bank,  conferred 
by  e^iBting  Btatutes.  to  impoae  aBaeBimentB 
upon  tlie  stock  in  rase  the  capital  ia  im- 
paired, and  eiiforci?  it  by  a  forfeiture  of 
the  Dtock  or  its  Bale  to  the  highest  bidder. 
Same  —   dlseretJon   —   Inierterence   by 

3.  The  court  will  not  interfere  with  the 
rxerciBc  of  statutory  discretion  by  the  sec- 
retary of  state  BB  to  the  asseasment  neces- 
sary to  make  fniod  an  impairment  of  the 
capital  of  a  bank,  unless  a  clear  abuse  is 

(December  14,  IBIO.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty ilismiBsing  the  petition  after  sustaining 
a  general  demurrer  in  an  action  brought  to 
enforre  pavmentn  of  an  asBessment  upon 
capitfll  stock.     Reversed. 

Tito  facta  are  otated  in  the  opinion. 

Mr.  Saniuel  M.  Wilson  for  appellant. 

Messrs.  Tyc  A  Slier,  for  appellees: 

The  by-law  is  invalid. 

Driscoll  V.  West  Bradiev  i  C.  Mfg.  Co. 
!>9  K.  Y.  96:  2  Cook.  Corp.  flth  ed.  S  S22: 
Billiard  v.  National  Eagle  Bank,  18  Wall. 
.'iBO,  21  U  ed.  023;  Second  Nat.  Bank  v. 
National  State  Bank,  1(1  Bush,  387:  First 
Nat.  Bank  v.Unier.  II  Wall.  369.20  L.  ed. 
172;  Coolev,  Const.  Lim.  5th  ed.  p.  64,  •  62; 
Nicollet  X"nt.  Rank  v.  Citv  Bank,  39  Minn. 
88,  8  Am.  St.  Rep.  843,  3.5  N.  W.  679. 

Appellee  lias  a  prior  and  superior  lien  on 
the  stock  of  appellant,  now  held  by  him 
as  collateral  security. 

DeB  Moines  Nat  Bank  v.  Warren  Coun- 
ty Bank,  n:  Iowa,  204.  68  N.  \V.  154;  Peo- 
ple ex  rel.  Bosqui  t.  Crockett,  9  Cal.   112; 


Anglo-California  Bank  v.  GranKcrv* 
63  Cal.  35S:  People  ex  rel.  Krohn  v.  3 
114  N.  Y.  630,  21  N.  E.  1120:  Smrgi 
Franklin  las.  Co.  8  Pick.  90.  19  Am. 
306;  Plymouth  Bank  v.  Bank  of  No 
10  Pick.  4S4;  Bank  of  Atchison  Com 
Durfee,  118  Mo.  431,  40  Am.  St.  Rep 
24  S.  W.  133;  Merchants'  Bank  y.  SI 
102  Pa.  488. 

Carroll.  J.,  deHvend  the  optniwn  ' 

The  Corbin  Banking  Company  was 
ed  under  the  laws  of  this  atxte,  k 
capital  stock  of  £25,000.  The  aecrrta 
state,  having  information  that  the  a 
stock  of  the  bank  was  impaired,  addi 
a  letter  to  the  president  of  the  rompacj 
ing  him  to  have  the  impairment  mad* 
by  an  assessment  of  the  atockhatder!  I 
amount  of  the  par  value  of  the  sbai 
the  capital  stock.  Upon  receiving  thiB< 
tion  from  the  secretary  of  state,  ai 
compliance  therewith,  the  board  of  din 
at  once  met  and  adopted  a  resolution 
ting  out  that  the  board  of  director! 
hereby  levy  and  asseaa  upon  each  sha 
stock  of  said  bank  now  outstanding  sj 
the  hands  of  the  holdera  of  aaid  shar 
the  names  and  addresses  of  aaid  boldei 
pear  on  record  on  the  books  of  tbi* 
the  sum  of  SIOO  per  share,  same  beiof 
per  cent  of  the  par  value  thereof,  an 
do  hereby  make  and  call  upon  said  ^ 
holders  and  owners  of  said  atoek  foi 
payment  of  said  assessnient  within  ten 
from  this  date,  and  in. default  of  such 
ment  within  thirty  days  from  thia  dat 
shares  of  stock  upon  which  said  annrri 
is  made  shall  be  held  and  treated  as  in 
to  the  bank  for  the  payment  and  xati 
tion  of  said  ssseBsment  under  and  by  i 
of  the  by-law  this  day  adopted  by  the  t 
of  directors,  and  as  provided  in  wit! 
law  this  board  may  proceed  after  Ibi 
piration  of  thirty  days  from  this  date  I 
force  said  lien  and  to  subject  said  afaar 
stock  to  the  satisfaction  of  said  ssseasi 
to  the  extent  that  each  share  is  aevF 
charged  therewith  and  liable  therefor, 
and  after  the  expiration  of  thirty  days  ' 
this  date,  the  lien  which  shall  atiar 
outstanding  stock  to  secure  the  paymei 
any  unpaid  assessments  msy  he  enforce 
the  sale  of  such  atock  in  the  manner 


Note.  ^  No  other  case  has  been  found  in- 
volving the  enforcement  of  an  asBCBsment  of 
stock  by  Bale  or  forfeiture  as  against  a 
pledeee,  but  the  reasrining  of  the  court  in 
CoBBiN  Bko.  Co.  v.  Mitci[ELL  seeme  souml 
and  the  decision  therein  correct  on  principle. 
As  pointed  out  in  that  case,  there  is  a 
distinction  between  a  case  of  this  kind  and 
those  cases  involving  merely  the  right  of  a 
hank  to  establish  or  enforce  a  by-law  glv- 
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ing  it  a  lien  upon  stock  to  secure  a 
due  to  it  from  the  stockholder;  and  it  •> 
clear  that  a  pledgee  of  bank  stock  t 
take  -it  subject  to  an  existing  statu 
right  of  the  bank  to  enforci-.  by  forfei 
or  Bale,  an  assessment  duly  impoved 
mske  good  impaired  capital,  for  tbe  bri 
and  protection  of  the  public  who  are  crt 
ors  and  depositorB  of  the  bank. 
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vided  in  §  580  of  the  Kentucky  Statutes  for 
the  collection  of  the  amount  due,  the  costs 
and  interest,  on  any  unpaid  subscriptions 
to   stock  or  any  instalments  due  thereon, 
and,   in  default  of  such   sale,  the   amount 
previously  paid  in. by  the  delinquent  on  the 
stock    shall    be    forfeited   to   the   bank   by 
order  of  the  board  of  directors  and  there- 
after treated  as  is  provided  in  §  580  with 
respect  to  original  subscriptions  to  stock." 
At  the  same  meeting  the  board  of  directors 
adopted  this  by-law:     "Whenever  an  assess- 
ment against  the  stockholders  in  this  bank 
shall  be  ordered  by  the  secretary  of  state 
of  Kentucky  pursuant  to  the  authority  con- 
ferred upon  him  by  §  586  of  the  Kentucky 
Statutes,  and  the  board  of  directors  shall 
have  levied  such  an  assessment  and  made 
a  call  therefor  against  the  shareholders  ac- 
cording to  their  several  and  respective  hold- 
ings of  stock  in  this  bank,  that  such  share- 
holders shall  be  at  once  notified  in  person 
or  by  letter,  addressed  to  them  .at  their  last 
known  address  as  shown  upon  the  records 
of  the  bank,  and  demand  payment  of  such 
assessment,  immediately  within  ten  days  aft- 
er such   assessment  is  made;    and,  in   the 
event    that   such    assessment   be    not   paid 
within  thirty  days  after  call  is  made,  the 
bank  shall  have  a  lien  upon  the  shares  of 
stock     owned  or  held  by  the  stockholders 
against  whom  such  assessment  is  made,  and 
said  stock  shall  be  in  lien  for  the  payment 
and  satisfaction  of  such  assessment  to  the 
extent   that  e§ch  share   is  severally  liable 
therefor;   and  at  the  time  that  the  stock- 
holders of  the  bank  are  notified  of  the  mak- 
ing of  such  assessment,  and  are  called  upon 
to  pay  the  same,  they  shall  also  be  notified 
of  this  by-law  of  the  bank,  and  to  enforce 
the  said  lien  on  their  stock  the  board  of 
directors   may   proceed    as    is    provided    in 
S  580  of  the  Kentucky  Statutes  with  respect 
to  the  collection  and  enforcement  of  payment 
of  delinquent  subscriptions  to  stock  or  the 
<{nllection  or   payment  of   any   instalments 
due  thereon,  and   stockholders  shall,  when 
called   upon  to  pay  the  assessments  above 
mentioned,  be  further  notified  of  the  power 
hereby  conferred  upon  the  board  of  direct- 
ors with  reference  to  selling  or  forfeiting 
the   stock   by   shareholders   which    may   be 
liable  for  the  payment  of  such  assessments; 
and  the  board  of  directors  are  authorized 
and  required  to  proceed  to  collect  or  to  en- 
force the  payment  and  satisfaction  of  any 
aBBessments   so   levied   upon   stock   against 
shareholders    in   the    bank   as   hereinbefore 
provided." 

Section  586  of  the  Kentucky  Statutes 
(Russeirs  Stat.  §  2175),  under  authority  of 
which  the  secretary  of  state  dir^ted  the 
bank  to  make  good  the  impairment  of  its 
capital  stock,  reads  as  follows:  '^Should 
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the  capital  stock  of  any  bank  organized 
under  this  article  become  impaired,  the 
secretary  of  state  shall  give  notice  to  the 
president  to  have  the  impairment  made 
good  by  assessment  of  the  stockholders,  or 
by  a  reduction  of  the  capital  stoek  to  an 
amount  not  less  than  that  required  to  or- 
ganize; and  if  such  bank  shall  fail  for 
thirty  days  after  such  notice  to  make  good 
the  impairment,  the  secretary  of  state  may, 
with  the  advice  and  consent  of  the  attor- 
ney general,  institute  such  proceedings  as 
may  be  necessary  to  wind  up  the  affairs  of 
the  bank."  Section  580  of  the  Kentucky 
Statutes  (Russeirs  Stat.  §  2169),  which  the 
directors  followed  in  the  resolution  and  by- 
laws, directing  how  the  lien  on  stock  of 
shareholders  who  failed  to  pay  the  assess- 
ment should  be  enforced,  reads  in  part: 
".  .  .  And  when  any  stockholder  fails 
to  pay  any  instalment  on  the  stock  when 
requested  by  the  directors,  they  may  sell 
a  sufficiency  of  the  stock  of  such  delinquent 
at  public  sale  to  pay  the  amount  due,  with 
cost  and  interest,  having  first  given  him 
twenty  days*  notice  in  writing,  if  he  reside 
in  the  eounty,  or,  if  not,  by  letter  mailed  to 
his  last  known  address,  of  the  time  and 
place  where  the  stock  will  be  sold;  or  they 
may  collect  the  amount  due  by  action.  If 
no  bidder  can  be  found  to  pay  the  amount 
due  on  the  stock,  and  it  cannot  be  collected, 
the  amount  previously  paid  in  by  the  delin- 
quent on  the  stock  shall  be  forfeited  to  the 
bank,  by  order  of  the  board  of  directors,  and 
such  stock  sold  by  it  within  twelve  months 
thereafter;  and  if  not  so  sold,  it  shall  he 
canceled  and  deducted  from  the  capital 
stock  of  the  bank;  if  sold  before  cancela- 
tion, any  surplus,  after  the  payment  of  the 
amount  due,  and  interest  and  costs,  shall 
be  paid  to  the  original  stockholder  or  his 
assigns.  .  .  .'*  This  section  was  de- 
signed to  afford  the  bank  a  remedy  by  which 
it  could  enforce  the  payment  of  unpaid 
subscriptions  of  the  capital  stock,  and  in 
this  instance  the  directors  adopted  the 
method  pointed  out  for  the  enforcement  of 
unpaid  subscriptions  .as  the  most  satisfac- 
tory means  to  enforce  the  payment  of  the 
assessment  made  in  the  event  the  stock- 
holder failed  or  refused  to  pay  it. 

The  appellee  J.  H.  Mitchell,  long  prior  to 
the  notification  by  the  secretary  of  state, 
had  become  the  owner  *of  five  shares  of 
capital  stock  of  the  bank,  and  a  certificate 
for  this  stock  had  been  issued  to  him,  and 
on  the  books  of  the  bank  he  appeared  the 
owner  of  it.  After  obtaining  the  certificate, 
and  before  the  secretarv  of  state  directed 
the  bank  to  make  good  the  impairment  of  its 
capital  stock,  Mitchell  executed  his  note  to 
appellee  Mauney  for  money  borrowed,  and, 
I  to  secure  the  payment  of  the  note,  pledged 
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to  and  with  Mttuney  as  collateral  security 
the  shares  of  stock  owned  bj'him.  At  the 
time  the  directors  adopted  the  resolution 
dnd  by-law  before  meiitionecl.  this  certifleatc 
of  stwk  was  so  held  by  Mauney,  and  wc 
nay  here  note  that  Mauney  took  the  stock 
in  good  faith  to  secure  the  payment  of  a  bona 
fide  debt.  The  bank  delivered  to  Mitchell 
and  Mauney  a  copy  of  the  resolution  and 
by-laws,  but  neither  of  them  puid  or  olTered 
to  pay  any  part  of  the  assessment,  and  they 
also  refused  to  surrender  the  stock  to  tiie 
bank.  Thereupon  the  bank  brought  tliia 
suit  against  Mitchell  and  Mauney,  tettini; 
up  the  facts  heretofore  stated,  and  further 
averring  that  the  stock,  on  account  of  the 
condition  of  the  bank,  had  little  or  no 
value,  and  a  sale  of  it  could  not  be  made 
without  the  surrender  of  the  stock  to  the 
bank.  It  asked  for  judgment  against  Mit- 
chell for  S500.  the  par  value  of  the  stock, 
and  interest  thereon,  that  it  be  adjudged  a 

collateral  by  Mauney,  and  that  they  be  re- 
quired to  surrender  the  stock  to  it  or  to  the 
court,  and  that  it  be  adjudged  forfeited  for 
the  nonpayment  of  the  assessment,  or  that 
the  court  order  the  sale  of  it  or  of  so  much 
of  it  as  might  be  necessary  for  the  enforce- 
ment of  the  lien  asserted  by  the  bank.  To 
this  petition  a  general  demurrer  was  sus- 
tained, and  the  petition  dismissed. 

In  the  consideration  of  this  question,  it 
It  well  to  keep  in  mind  that  the  capital 
stock  of  a  bank  is  a  trust  fund  for  the 
benefit  and  protection  of  depositors  and 
creditors  of  the  bank,  and  so  it  is  of  the 
llighest  importance  that  this  fund  should 
be  kept  unimpaired.  It  was  to  preserve 
unimpaired  this  trust  that  the  secretary  of 
state  was  invested  with  the  authority  to 
compel  bank  directors  under  pain  of  the 
institution  being  put  in  the  hands  of  a  re- 
ceiver to  make  good  any  impairment  of  its 
capital.  Every  stockholder  in  a  bank  takes 
and  holds  his  stock  with  the  understanding 
that  the  capital  stock  must  not  be  permit- 
ted to  become  impaired,  or,  if'it  is.  that 
the  secretary  of  state  may  require  the  di- 
rectors to  make  an  assessment  upon  the 
stockholders  in  such  a  sum  as  in  his  judg- 
ment is  necessary  to  restore  it.  Indeed,  we 
might  suy  that  this  statute  is  a  part  of  the 
contract  between  the  shareholder  and  the 
bank,  and  is  one  of  the  burdens  assumed  by 
the  shareholder  when  he  takes  his  stock. 
As  the  shareholder  takes  his  stock  im- 
pressed with  these  conditions,  it  follows  that 
any  person  to  whom  the  stock  is  sold  and 
transferred  by  him  also  takes  it  subject  to 
these  statutory  burdens  and  conditions.  In 
other  words,  the  transferee  of  the  stock  can- 
not hold  it  under  different  or  better  condi- 
tions than  the  person  to  whom  it  was  is- 
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sued.  But,  conceding  all  this,  it 
that  the  remedy  of  tbe  bank  is  igi 
owner  of  the  stock,  and  not  agi 
shares  of  stock,  and  that,  althoogl 
rectors  have  authority  when  so  on 
the  secretary  of  state  to  make  tbi 
ment,  the  assessment  is  a  persoas 
tion  against  the  shareholder,  and  a 
upon  or  a  claim  againat  the  shares 
held  by  him.  And  so.  while  admitt 
the  bonk  could  make  the  assessmnil 
Mitchell,  and  proceed  by  action  t 
from  him  by  the  ordinary  proresst 
law  the  amount  of  the  assesamei 
denied  that  the  bank  had  authorit 
sert  a  lien  upon  the  stock,  to  secure 
tnent  of  the  assessment.  It  will  thu 
that  the  only  question  presented 
Hton  is,  Did  the  bank,  for  the  pa 
enforcing  the  payment  of  the  as 
made  against  Mitchell,  have  a  lien  i 
stock,  and,  if  it  did,  is  its  lien  *u| 
the  lien  of  Mauney!  Altbou|;h  tin 
does  not  in  terms  give  the  bank  a  t: 
the  stock  of  the  sharebolder  agtia 
the  assessment  is  made,  we  think  il 
as  a  necessary  incident  of  the  i 
make  and  enforce  the  collection  of 
sessment.  It  is  true  that  the  aura 
against  the  shareholder,  but  it  gi 
of  the  fact  that  he  ia  the  owner 
shares  of  stock,  and,  if  the  bank  c 
take  hold  of  or  operate  upon  the 
it  would  often  happen  that  tlie  Ki 
against  the  shareholder  would  i»  « 
thing,  for,  if  the  shareholder  wu  ii 
the  assessment  could  not  be  collnti 
result  then  would  be  that  if  tbe  bao 
effort  to  make  the  assessment  go 
limited  to  the  shareholder  persona 
he  was  insolvent,  it  could  not  romj 
the  direction  of  the  secretary  of  s 
less  the  other  ttockbolders  voluntsri 
to  make  good  the  assessment  .^c 
would  be  that  if  the  number  o(  ii 
shareholders  was  considerable,  and 
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to  their  own,  the  assessments  ^sintl 
solvent  shareholders,  the  bank  would 
the  hands  of  a  receiver,  and  thus  nr 
would  be  incurred  that  might  1>* 
averted  if  the  stock  could  have  been  i 
The  further  effect  would  be  th.it  if 
solvent  shareholders  would  conkol ' 
ation,  and  be  in  a  position  to  dictst 
to  tne  solvent  ones,  or  subject  them 
that  they  ought  not  to  suffer,  ii  i 
to  this,  shareholders  would  be  temp 
to  pay  assessments.  Taking  anotb' 
of  the  matter,  and  assuming  that  I 
vent  shareholders  made  good  then* 
by  poying  not  only  their  own.  bul 
sessment  of  the  insolvents,  the  mull 
be  that  the  shareholders  who  hid  D' 
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any  part  of  the  assessment  would  have  the 
value  of  their  stock  increased  in  value  to 
the  extent  of  the  payments  made  by  the 
solvent  shareholders.  Thus  tho  insolvent 
stockholders  would  get  an  advantage  they 
vrere  not  entitled  to,  and  in  justice  ought 
not  to  have.  Their  stock  would  have  a 
value  created  by  the  enforced  contributions 
from  the  solvent  stockholders.  To  compel 
one  or  more  shareholders  to  make  good  an 
assessment,  and  then  permit  the  others, 
who  did* not  contribute  anything  to  make 
it  good  to  share  equally  with  them  in  the 
advantage  that  accrued  by  reason  of  the 
assessment,  would  be  unjustifiable  discrim- 
ination. No  good  reason  can  be  advanced 
vrhy  such  a  preference  should  be  allowed. 
In  bearing  the  burdens  find  sharing  the 
benefits  of  a  corporation,  all  the  stockhold- 
ers should  be  treated  alike.  In  this  par- 
ticular no  advantage  or  preference  ought 
to  be  allowed  one  shareholder  over  another. 
It  would  therefore  seem  necessary,  in  order 
to  place  stockholders  on  an  equal  footing, 
that  the  bank  should  have  the  authority  to 
lay  hold  of  the  stock  itself,  or  the  authority 
to  cancel  the  stock  of  a  nonpaying  share- 
holder or  reduce  its  value  to  such  an  extent 
as  that  he  could  not  reap  any  benefit  from 
his  failure  to  pay.  Of  these  means  by 
livhich  the  delinquent  stockholder  might  be 
compelled  to  bear  bis  equal  burden,  the  fair- 
est and  simplest  is  the  one  by  which  the 
bank  may  take  possession  of  the  stock  and 
olTer  it  at  public  sale  to  make  good  the  as- 
sessment, or,  in  other  words,  pursue  the 
method  pointed  out  in  §  580  of  the  statute. 
When  the  shareholder  who  cannot  or  will 
not  pay  his  assessment  is  required  to  sur- 
render his  stock  to  the  corporation  in  or- 
der that  it  may  be  sold  at  public  outcry 
to  satisfy  the  assessment,  no  injustice  is 
done.  The  delinquent  shareholder  cannot 
complain  that  he  is  required  to  surrender 
his  stock,  when  reasonable  opportunity  has 
been  afforded  liim  to  make  good  his  assess- 
ment. 

But  it  is  said  that  although  this  line  of 
reasoning  might  be  sound,  if  the  stock  was 
in  the  hands  of  the  shareholder,  that  it  los- 
es its  force  when  it  is  attempted  to  extend 
the  remedy  and  take  the  stock  from  a  pledg- 
ee, like  Mauney,  who  in  good  faith  advanced 
money  upon  the  credit  of  it.  But  should 
the  pledgee  hold  a  better  position  than  the 
shareholder?  It  is  true  that  at  the  time 
Mauney  received  the  stock  Mitchell  had  the 
right  to  transfer  it  to  him,  and  that  it  was 
apparently  free  from  any  lien.  It  is  also 
doubtless  true  that  Mauney  had  no  notice 
of  the  cendition  of  the  bank,  and  was  in- 
duced to  advance  his  money  under  the  be- 
lief that  he  was  fully  protected  by  the  cer- 
tificate of  shares.  But  here  again  the  public 
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interest  roust  prevail,  and  Mauney  must  be 
treated  as  holding  the  stock  subject  to  the 
paramount  right  of  the  secretary  of  state, 
and  the  directors  acting  in  obedience  to  this 
demand,  to  require  that  it  be  subjected  to 
protect  those  who  upon   the   faith   of   the 
capital  stock  were  induced   to  place  their 
money  in  the  bank  or  to  give  it  credit.    If 
the    pledgee    were    permitted    to    hold    the 
stock,  and  yet  not  make  good  the  assess- 
ment, he  would  be  given  an  advantage  and  a 
preference  that  other  holders  of  stock  did 
not  enjoy.     From  the  solvent  shareholders 
the  bank  could  collect  the  assessment,  and 
from   the   insolvent   shareholders   take   his 
stock,  but  the  pledgee  would  be  exempt  from 
both  of  these  liabilities.     The  stock  in  his 
hands   that   was   worthless   or   greatly   de- 
preciated would,  by  payments  made  by  oth- 
er shareholders,  be  increased  in  value,  and 
so  it  would  be  that  the  pledgee  would  get  an 
advantage    solely    because    of    involuntary 
contributions   made,  by   other   shareholders 
than  his  pledgeor.    It  does  not  seem  to  us 
that  he  ought  to  be  allowed  to  occupy  any 
better  position  than  the  owner  of  the  shares. 
If  the  shares  are  issued  subject  to  the  con- 
dition that  they  be  assessed,  then  the  right 
of  assessment  follows  the  shares  into  the 
hands  of  every  person  who  has  them.     No 
distinction  can  in  fairness  be  made.    If  the 
pledgee  does  not  want  to  pay  the  assess- 
ment he  ought  not  to  be  allowed  to  hold 
the  stock  and  have  its  value  increased  by 
the  payments  made  by  shareholders  other 
than  the  pledgeor.     If  he  wishes  to  enjoy 
the  advantage  of  the  increased  value  of  the 
stock,  he  ought  to  contribute  his  share  to 
the  fund  that  increases  its  value.     This  he 
can  do  through  the  shareholder,  and  as  be- 
tween him  and  the  shareholder  will  have  a 
lien  upon  the  stock  to  indemnify  him  for 
the  amount  paid. 

A  great  deal  is  said  in  the  record  about 
the  right  of  the  bank  to  establish  the  by-law 
which  it  did,  and  our  attention  is  called  to 
a  number  of  authorities  holding  that  di- 
rectors have  no  authority  to  adopt  by-laws 
that  will  prejudice  in  any  way  the  rights  of 
pledgees  of  stock  or  persons  who  take  it 
without  notice  of  the  by-laws.  We  do  not, 
however,  think  it  necessary  to  go  into  an 
extended  discussion  of  the  power  of  banks 
or  corporations  to  establish  by-laws.  It 
may,  however,  be  freely  admitted  that  a 
bank  would  have  no  right  to  establish  or  en- 
force a  by-law  giving  it  a  lien  upon  the 
stock  to  secure  a  debt  due  to  it  by  the  share- 
holder, if  doing  this  would  prejudice  the 
rights  of  a  pledgee  in  good  faith.  But  that 
question  is  not  here.  The  by-law  adopted 
by  the  board  of  directors  of  the  appellant 
bank  was  not  adopted  for  the  benefit  of  the 
stockholders,  or  to  save  the  bank  from  loss 
29 


49Q 


KENTUCKY  COURT  OP  APPEALS.  ' 


on  a  contract  obligation.     It  was  made  to 

carry  out  the  direction  of  the  secretary  of 
Btate.     It  was  made  for  the  benefit  of 
to   protect   the   public   who   were   crcd 
and  depositors  of  the  bunk,  and  aa  a  )□ 
by  which   this  miglit  be   done.     When   the 
secretary  ordered  the  asseaBmeiit,  it  became 
the  duty  of  the  board  of  directori  to  adopt 
such  measures  as  were  necessary  to  comply 
with  the  order.    It  was  obliged  to  take  i 
action;  and  it  seems  to  us  that  the  at 
it  took  was  reasonable  and  fair  to  all  of  the 
shareholders,    as    well    as    to    persons 
shareholders  hut  who  were  in  possesaior 
stock.      It    gave    to    each    shareholder 
pledgee  of  stock  ample  oppovtunitj  to  elect 
whether   he  would   pay   the   aBsesBmeiit 
surrender  his  stock,  although,  of  course, 
solvent    shareholder    could    not   escape    the 
assessment  by  surrendering  bis  stock.     But 
a  pledgee,  not  being   legally  bound  to  pay 
the  assessment,  could  surrender  the  stock  iu 
his  possession,  and  thus  relieve  himself  from 
all  liability. 

It  is  further  suggested  that  the  secretary 
of  state  had  no  authority  to  order  an  assess- 
n.ent  of  100  per  cent.  But  the  statute  does 
not  limit  the  amount  of  the  asseaanient  that 
the  secretary  may  order,  eiccept  that  it  shall 
not  be  in  excess  of  the  par  value  of  the 
stock.  The  section  giving  the  secretary  this 
authority  invests  him  with  a  large  discre- 
tion, and  we  would  be  reluctant  to  interfere 
with  bis  action,  unless  it  was  clearly  shown 
that  the  diacrstion  vestfd  in  him  was 
abused.  There  is  nothing  in  the  record  that 
would  authorize  us  to  reach  such  a  con- 
clusion. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
petition,  and  for  further  proceedings  not  in 
consistent  with  this  opinion. 


D.  A.  GARRISON 

.  VERMONT  MILLS,  INCORPORATED. 

CONE  EXPORT  k  COMMISSION  COMPA- 
NY, Intervener,  Appt. 

(—  N.  C.  ~,  69  B.  E.  743.) 

Faclop  —  Advances  —  equ liable  Hen. 

].  A    contract    between    a    mnnufncturer 
and  his  sales  agent  to   the  elTect  that  the 


Note. — See  note  to  Martin  v.  Holloway. 
25  L.R.A.(N.S.)  110.  as  to  effect  of  takiu:,' 
possession  under  chattel  mortgace  before 
any  specific  right  or  lien  of  creditors  ha" 
attached,  to  cure  original  defect  in  mort- 
gage, as  against  creditors. 
31  L.R.A.(N.S.) 


agent  will  make  advances  on  goods  an  h 
in  the  storehouse  of  the  manufactu 
which  shall  be  billed  to  the  agent. 
stored  in  separate  warehouses,  and  in» 
for  account  of  the  agent,  gives  the  aptni 
equitable  lien  upon  the  goods  so  eti 
which  will  be  enforced  by  equity  sgi 
the  receiver  of  the  manufacturer, 
PledKe  —  failure  to  ret^orii  —  tak 
possess  Ion. 

2.  A  pledgee  of  goods  who  le&vea  thn 
possession  of  the  pledgeor  without  £lin 
record  of  the  transaction,  as  required 
law,  may  perfect  his  right  against  credi 
by  taking  possession  of  the  goods  be 
they  take  anv  steps  to  subject  the  prop< 
to  their  claims. 

Same  —  absence  of  consent  —  elTect. 

3.  Absence  of  consent  by  the  preslden 
a  manufacturing  corporation  to  the  id 
a  pledgee  of  its  product,  in  taking  | 
session  thereof,  will  not  affect  the  vilii 
of  his  lien  if  the  pledgee  had  ■  conti 
right  to  take  possession. 

Same  —  equitable  appropriation. 

4.  Where,  by  the  terms  of  the  contf 
a  manufacturer  of  goods  was  to  bill  cerl 
of  his  product  to  his  agent,  and  store  it 
a  separate  warehouse  for  him  upon  hid  m 
ing  advances  upon  it,  equity  considers 
property  as  set  apart  and  stored  when 
invoices  are  sent,  so  that  the  manufactv 
loses  his  control  over  the  property  in  fa 
of  tlie  pledgee,  although  it  is  not  actui 

(December  14,  1910., 

APPEAL  by  intervener  from  a  judgni 
of  the  Superior  Court  for  Gaston  Co 
ty,  disallowing  its  claim  to  the  proceeds 
manufactured  goods  in  priority  to  thaw 
the  receiver  of  the  manufocturer.    Rever" 

Statement  by  Brown,  J.: 

The  facts  found  by  the  referee  are  b 
stnntially   as  follows: 

On  March  15,  1908,  the  Cone  Export 
Commission  Company  and  the  Veran 
Mills,  Incorporated,  entered  into  a  writ 
contract  that  the  Cone  Export  ft  Coma 
sion  Company  was  to  have  the  eiclu* 
sale  of  the  entire  product  of  the  defendir 
mills  at  Bessemer  City,  North  Carolina. 
cept  such  goods  as  it  might  sell  to  \U  n 
store  for  sale  to  its  customers.  It  i>  ' 
ther  provided  in  said  contract:  "Four 
The  party  of  the  second  part,  the  ConeC: 
pany,  will  advance  to  the  party  of  the  II 
part,  the  Vermont  Mills,  upon  their  demi 
>  quarters  of  the  net  cash  valae 
goods  on  hand,  stored  with  the  party  oft 
st  part.  By  net  cash  value  is  meant  I 
't  proceeds  after  deducting  freights,  ti 
id  other  discounts,  commissions.  #tc.  1 
goods  thus  advanced  on  are  to  be  billfd 
by  the  party  of  the  first  part  to  the  pii 
of  the  aecond   part,  and   are   to  be  Itoi 
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in  separate  wftrehouaea,  as  is  the 
custom  o(  the  party  of  the  Qrst 
h  their  present  commission  house, 
■red  for  the  account  of  the  party 
«ond  part  by  the  party  of  the  first 
rhis  contract  was  in  force  when  the 

was  appointed   for   the   mitlB,   and 

the  interpleader  had  advanced  the 

over  913,000  on  the  output  ol  the 
be  shipped  to  it. 

llowing  is  taken  from  the  report  of 
ree:  "On  January  15,  1907,  prior 
ppointment  of  the  receiver,  one  W. 
it,  agent  of  the  claimant,  visited  the 
company  with  D.  A,  Garrison,  pres- 

the  mills,  B-  F.  Coble,  a  director 
^rintendent  of  the  mills.  J.  H,  Wil- 
S.  J.  Durlinra,  and  took  an  inven- 
he  cloth  already  made  by  the  mills, 
id  cloth  was  on  the  loams,  some 
n  the  basement,  and  some  in  the 
se.  There  was  only  one  warehouse, 
d  Vaught  stated  that  he  took  pos- 
>f  the  cloth  as  the  property  of  said 
.  and  appointed  said  Coble  aa  agent 
ant,  to  care  for  and  hold  said  cloth. 
:Be  acts  and  declarations  were  not 
to  by  D.  A.  Garrison,  president, 
etf,  or  on  behalf  of  the  mills.    Ttiat 

was  numbered  by  bales,  pieces,  and 
That    said    cloth    remained    in    its 
lition  until  taken  charge  of  by  the 
(7)  That  oD  the  15th  day  of  Jan- 
d  at  the  date  of  tho  appointment  of 
liver,   aaid   mills   were    indebted 
.,  and  the  claimant  held  invoices 
B  which  were  then  on  the  premi 
lills,  and  said  indebtedness  was 
ire  of  advances  thereon,      (S)   That 
:ath  day  of  February,  1B07,  the 
id  claimant  entered  into  a  contract 
claimant   was   to   dispose   of    the 

hand  at  the  mills  at  the  date  of  the 


t  of  r 


waiting  the  legal  deti 

ership  thereof.      (B)    That  the 

derived  by  claimant  from  sale  of 
th  on  hand  at  mills  at  the  date  ' 
)intment  of  receiver  under  the  ci 

4,579.33.      (10)    That  the   net   p 
rived  by  claimant  from  the  sale  of 
its  possession  in  New  York   prior 
appointment   of   receiver   amounted 
(11)  That  at  the  date  of  the 


Dent  of  r 
o  claimant  L 


r  the  I 
the  a 


1  of  913,31 


s.  King  A  Kimball  and  jRinea  H. 

r  appellant: 

lant  had  an  equitable  lien. 

am,    Eq.    g    351;    I    Pom.   Eq.   Jnr. 

Fidelity  Ins.  Trust  A  S.  D.  Co.  v. 

A.[N.S.l 


Shenandoah  Valley  R.  Co.  33  W.  Va.  761, 

11  S.  E.  6S;   Peck  v.  Jenness,  7  How.  612, 

12  L.  ed.  841;  The  Menominie,  36  Fed.  197; 
St,  Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind. 
465,  33  N.  E.  113;  Arnold  v.  Porter,  122  N. 
C.  242,  20  S.  E.  414;  1  Jones,  Liens,  S  28; 
Fallon  V.  Worthington,  13  Colo.  659,  6 
LJt.A.  708,  la  Am.  St.  Rep."  237,  22  Pac. 
060;  3  Pom.  Eq.  Jur.  g  1235;  Goodnough 
Mercantile  A.  Stock  Co.  v.  Galloway,  156 
Fed.  510;  Reardon  v.  Higgins,  39  Ind.  App. 
383,  79  N.  E.  210;  Burdon  Cent,  Sugar  Ret. 
Co.  T.  Ferris  Sugar  Mfg.  Co.  78  Fed,  417; 
Donald  t.  Hewitt,  33  Ala.  534,  73  Am.  Dec. 
431;  19  Am.  t  Eng.  Enc.  Law  2d  ed.  p. 
12;  Kilbourne  v.  Wiley,  124  Mich.  370,  83 
N.  W.  89;  Feely  t.  Bryan,  55  W.  Va,  580, 
47  S.  E.  307;  Hurley  v.  Atchison,  T.  A  S. 
F.  R.  Co.  213  U.  S.  128.  53  L.  ed.  729,  29 
Sup.  Ct.  Rep.  406;  Ketchum  v.  St.  Louis, 
101   U.  S.  308,  25  L.  ed.  999. 

A  court  of  equity  never  disturbs  existing 
liens  by  appointing  receivers. 

Pelletier  v.  Greenville  Lumber  Co.  123  N. 
C.  596,  31  S,  E.  855;  Smith  v.  Sioux  City 
Nursery  k  Seed  Co.  109  Iowa,  51,  79  N. 
\V.  457;  Southern  Granite  Co.  v.  Wads- 
worth,  115  Ala.  570,  22  So.  157;  W.  B. 
Merahon  ft  Co,  v.  Morris,  148  N.  C.  48, 
61  S.  E.  647;  Beach,  Receivers,  pp.  209- 
213;  High,  Receivers,  last  ed.  g  440;  Mills 
v.  Virginia-Carolina  Lumber  Co,  21  L.R.A- 
(N.S.)   001,  90  C.  C.  A.  154,  184  Fed.  168. 

Equity  requires  no  particular  worda  to 
be  used  in  creating  a  lien. 

Martin  V.  Schichtl,  80  Ark.  695,  31  S.  W. 
458;  Flagg  v.  Mann,  2  Sumn.  486,  Fed. 
Cas.  No.  4,847;  3  Pom.  Eq.  Jur.  S  1237; 
Ward  V.  Stark.  91  Ark.  288,  121  S.  W.  382; 
Bell  V,  Pelt,  51  Ark.  433,  4  L.H.A.  247,  14 
Am.  St.  Rep.  67,  11  S.  W.  684;  Daggett  v. 
Rankin,  31  Cal.  327;  Wayt  v.  Carwithen, 
21  W.  Va.  620;  Knott  v.  Shepherdstown 
Mfg.  Co.  30  W.  Va.  795,  5  S.  E.  266 ;  Per- 
son V.  OberteiifTer,  59  How.  Pr.  339;  Hovey 
V,  Elliott,  118  N.  Y.  124,  23  N.  E.  477; 
Hauselt  v.  Harrison,  105  U.  S.  401,  26  L. 
ed.  1075;  Ketchum  v.  St.  Louis,  101  U.  S. 
306,  25  L.  ed.  099;  Walker  v.  Brown,  165  U. 
8.  664-664,  41  L.  ed.  865-870,  17  Sup.  Ct. 
Rep.  453. 

The  contract  in  this  ease  gave  a  lien. 

Howard  v.  Delgado,  57  C.  C.  A.  270,  121 
Fed.  26;  Wilder  ».  Watts,  138  Fed.  432; 
Re  National  Cash  Register  Co.  99  C.  C.  A. 
425,  174  Fed.  582;  Wheless  v.  Mcyer-Schmid 
Grocer  Co.  140  Mo.  App.  572,  120  S.  W. 
713;  Fidelity  Ins.  Trust  *  8.  D.  Co.  v. 
Shenandoah  Valley  R.  Co.  33  W.  Va.  761, 
11  S.  E.  58. 

Equitable  liens  do  not  depend  upon  pos- 
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36  Fed.  197;  St.  Joseph  Hydraulic  Co. 
Wilton,  133  lad.  486,  33  N.  E.  113;  Arnold 
■».  Porter,  122  N.  C.  243,  28  S.  E.  414 
Fallon  T.  Worthingtoa,  13  Colo.  G59,  6 
L.R.A.  708,  la  Am.  St.  Rep.  237,  22  Psc.  960 ; 
Goodnough  Mercantile  ft  Stock  Co.  t.  Gallo- 
waj,  166  Fed.  610;  Reardon  v.  Higgins,  39 
Ind.  App.  3SS,  79  N.  E.  210;  Burdon  Cent. 
Sugar  Ret.  Co.  r.  Ferria  Sugar  Mfg.  Co.  78 
Fed.  417;  Donald  t.  Hewitt,  33  Ala.  634, 
73  Am.  Dec.  431 ;  IB  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  12)  Kilbourne  t.  Wile;,  124  Mich. 
370,  83  N.  W.  99. 

It  was  competent  for  the  partiea  to 
tract   and   give   them    a   lien   on    property 
thereafter  to  be  created. 

26  Cyc.  Law  &  Proc.  p.  666;   24  Am.  t 
Eng.   Enc.  Law,  pp.   1063-1070;    Willi 
T.  Chapman,  118  N.  C.  D43,  24  S.   E. 

Where  property  is  pledged,  the  delivery 
need  not  be  made  contemporaneously  with 
the  pledge. 

Virginia- Carolina    Chemical    Co.    v.    M 
Nair,  139  N.  C.  326,  61  S.  E.  B49;  Tomli 
Bon  V.  Bank  of  Lexington,  76  C.  C.  A.  400, 
145    Fed.    B24;    Mills   v.   Virginia- Carolina 
Lumber  Co.  21  L.R.A.(N.S.-)   901,  00  C.  0. 
A.  154,   164  Fed.   169. 

A  symbolic  delivery  is  sufficient. 

Pinkerton  v.  Manchester  &  L  R.  Co.  42 
N.  H.  424;  Means  v.  Bank  of  Randall,  146 
U,  S.  620,  36  L.  ed.  1107,  ]3  Sup.  Ct. 

186;  Bojnton  v.  Payrow,  87  Me.  5B7 ;  S'a'ft 
V.  Bowker,  132  Mass.  277;  Nevan  v.  Roup, 
8  Iowa,  211;  Jewett  v.  Warren,  12  Mass. 
300,  7  Am.  Dec.  74;  Chattanooga  Nat.  Bank 
V.  Rome  Iron  Co.  102  Fed.  766;  Sumner  v. 
Hamlet,   12  Pick.   78. 

Messrs.  Burwell  &  Canalcr  and  O.  F. 
HoBon,  for  appellee: 

"PoBseation,  actual  or  constructive,  is  an 
essential  element  in  the  factor's  lien." 

19  Cyc.  Law  &  Proc.  p.  160;  Oliver  t. 
Moore,  12  Heisk.  4S2. 

Brown,  J.,  delivered  the  opinion  of  the 

When  thia  case  wai  determined  at  the 
first  hearing,  I  fully  concurred  in  the  opin- 
ion of  the  court  that  "the  Cone  Export  & 
Commission  Company  acquired  no  lien  by 
virtue  of  its  contract  of  March  16,  1906, 
for  that  was  purely  an  executory  contract 
that  goods  should  be  shipped  to  said  com- 
pany for  sale  on  commission."  I  thought 
then  that  it  was  neeesaary  that  the  inter- 
pleader establish  a  "factor's  lien"  for  its 
advances,  and  that  to  do  ao  the  factor  must 
•how  actual  possession.  A  factor's  lien  aris- 
es by  operation  of  the  common  law,  tor  it 
is  universally  recognised  that  a  factor  or 
commission  merchant,  without  any  written 
or  verbal  agreement,  by  the  law  merchant 
31  L.R.A.(N.S.) 


has  a  lien  upon  the  goods  consigi 
while  in  his  poss«eaion,  for  si 
made  to  the  consignor.  It  is  pu 
seSBory  lien,  and  1  was  of  opinii 
manner  and  circumatancea  under 
interpleader  claimed  to  have  t> 
sion  through  its  agent  Vaught  d 
it  SI  factor's  lien  for  advances 
made.  Subsequent  reSection  sm 
tion  hare  convinced  me  that  it  « 
esaary  that  the  interpleader  slu 
a  factor's  lien,  for,  under  the 
tion  of  the  contract,  it  had  u 
lieu  upon  the  goods  which  a  eoai 
will  enforce.  While  it  would  s 
the  findings  that  Vaught  asaerte 
over  the  goods  and  undertook  ti 
session  of  them  in  the  name  of  hi 
yet  such  actual  posaeaaion  was  no 
to  the  validity  of  the  interpln 
Equitable  liens  do  not  depend  a 
sion  as  do  factor's  liens  and  ott 
law.  They  arise  either  from  a  i 
tract,  which  shows  an  intention 
some  particular  property  with 
obligation,  or  are  declared  br 
equity  from  the  facts  and  circiu 
a  case.  Where  there  is  an  inUnt 
with  a  power  to  create  a  charge 
ty,  equity  will  enforce  such  chai 
all  except  those  having  a  supe 
Such  liens  are  "simply  a  right  c 
nature  over  the  thing,  which  co 
charge  or  encumbrance  upon  thi 
that  the  very  thing  itself  may  bi 
against  in  an  equitable  action, 
sold  or  aequestered  under  a  judi' 
and  ita  proceeds  in  the  one  c 
rents  and  profits  in  the  other,  i 
on  the  demand  of  the  creditor 
favor  the  lien  exists.  It  is  the  v 
of  this  condition  that  while  tb< 
tinues.  the  possession  of  the  thii 
with  the  debtor."  3  Pom.  Eq.  J 
§  1233.  An  interesting  and  h 
cussion  of  the  subject  is  to  be 
Ketchum  t.  St  Louis,  101  U-  S. 
ed.  999,  where  the  authorities  ir 
Mr.  Loveland  in  his  work  on  I 
(page600)  says:  "Liensmaybe 
to  three  classes:  First,  commoa 
taining    liens;  .     .     second, 

ated  by  statute,  such  as  mechai 
.  ,  .  third,  equitable  liens. 
'lien'  is  especially  applicable  to 
man-law  lien;  but  it  has  by  vl 
applied  to  other  cases  where  a  ri| 
payment  exists  out  of  the  psrticu! 
ty  or  a  particular  estate  or  inters 
erty,  either  by  contract,  express  l 
by  the  implication  of  a  trust  or  i 
though  the  property  itself  may 
the   possession  of  or  vested  in  1 
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g  the  lien.  Liena  ot  tliia  deacrip' 
e  in  tbe  nature  of  equitable  cbarges." 
lie  Hens  do  not  depend  upon  posses- 
jt,  strictly  tpeiiking,  do  tbej  consti- 
/ua  in  re  or  a  jut  ad  rem,  but  more 
y  constitute  a  charge  upon  tbe  thing, 
■.aa  be  enforced  only  in  equity  juris- 
I.  2  Story,  Eq.  Jur.  §  1213 ;  Peck  v. 
>,  7  How.  G12,  12  L.  ed.  841;  The 
inie  (D.  C.)  36  Fed.  107;  St  Joeepli 
lie  Co.  V.  WiUon,  133  Ind.  466,  33 
113. 

principle  is  recognised  in  our  own  re- 
1  Arnold  v.  Porter,  122  N.  C.  242.  20 
14:  "Equitable  liena  do  not  depend 
usaession,  na  do  liena  at  law.     Pos- 

by  the  creditor  ja  not  eaaential  to 
uirtng  and  enforcing  a  lien,  but  the 
nciUents  ot  a.  lien  at  common  law 
list  to  constitute  an  equitable  lien, 
ts  of  equity  the  term  'lien'  is  used 
jnymous  with  a  charge  or  eni 
upon  a  thing  where  there  is  neither 
re  nor  ad  rem  Dor  posseEeion  of  tli 

The    term   is    applied    aa   well   t 

arising  by  express  engagement  c 
ler  of  property,  and  to  a  duty  or  ir 

implied  on  his  part  to  make  the 
y  answerable  for  a  specilic  debt  oi 
nent."  1  Joneg,  Liena,  §  28. 
nea  on  Liena,  %  27,  saya:  "An  equi- 
en  ariaea  either  from  a  written  con- 
ihich  shows  an  intention  to  charge 
larticular  property  with  a  debt  ot 
on,  or  ie  declared  by  a  court  of  equi- 
>f  the  general  considerations  of  right 
itice,  aa  applied  to  the  relations  <  ' 
ties  and  tbe  circumstances  of  thei 

Bispham,  in  hia  work  on  Equity  (§ 
ives  substantial  reaaona  for  exteiid- 

doctrin;  of  equitable  liena  on  mer- 
tranaactions ;  "Beaidea  the  common- 
is  there  are  certain  lien»,  or  riglits 
lature  ot  liens,  which  are  wholly  iii- 
'nt  of  posseasion,  which  exist  only 
ty,  and  of  which  equity  alone  can 
^izance.  In  modern  times  the  doc- 
f  equitable  liena  haa  been  liberally 
d  for  the  purpose  of  facilitating  mer- 
transactiona,  and  in  order  that  the 
in  of  parties  to  create  specific  securi- 
ly  be  justly  and  elTectually  carried 
No  special  form  or  phraseology  ia 
ry  to  create  this  lien.  A  court  of 
will  look  throu};h  the  form  to  the 
ce,   and,  wlien   it   appears   that   the 

intended  to  charge  or  pledge  prop- 
security  for  a  debt,  and  the  proper- 
be  identified,  the  lien  follows,  and 
rt  will  enforce  it.  Aa  said  by  Jus- 
iry  in  FlaRR  y.  Mann,  2  Sumn.  486, 
ks.  No.  4,847:  "If  the  transaction 
itself  into  a  security,  whatever  may 
A.(N.S.) 


be  its  form  and  whatcTer  name  the  parties 
may  choose  to  give  it],  it  ia   is  equity  • 

moTtgage." 

When  we  turn  to  the  judgments  of  the 
English  chancellors,  we  find  the  doctrine  of 
the  enforcement  of  equitable  liena  upon 
property  in  the  poaaession  of  tbe  debtor 
fully  recognized,  broadly  construed,  and  in- 
variably enforced.  In  Legard  v.  Hodges,  1 
Ves.  Jr.  478,  Lord  Tburlow  aaid:  I  take 
this  to  be  a  universal  maxim,  "that  wher- 
ever persona  agree  concerning  any  particu- 
lar subject,  that,  in  a  court  of  equity,  as 
against  the  party  himself  and  any  claiin- 
iilg  under  him  voluntarily  or  with  notice, 
raises  a  truat"  In  the  report  of  that  case 
in  3  Bro.  Ch.  631,  the  lord  chancellor  says: 
"I  take  the  doctrine  to  be  true  that  whero 
parties  come  to  an  agreement  aa  to  the  prod- 
uce of  land,  that  the  land  itaelt  will  be 
aJleoted  by  the  agreement."  Other  English 
caaea  supporting  the  contentions  of  the  in- 
terpleader are  Be  Strand  Music  Hall  Co.  3 
De.  G.  J.  &  S.  147;  Watson  y.  Welling- 
ton, 1  RusB.  Ji  M.  602;  Yeatea  v.  Groves,  1 
Ves.  Jr.  279. 

W'e  find  upon  examining  the  reports  of 
the  courts  of  this  country  a  great  variety 
of  cases  where  equitable  liena  have  been  en- 
forced upon  property  in  possession  of  the 
debtor,  many  of  them  under  circumstances 
where  the  intention  of  the  parties  to  charge 
the  property  was  not  ao  clearly  manifested 
as  in  this  case.  Martin  v.  Schichti,  GO 
Ark.  5B5,  31  S.  W.  468;  Ward  v.  Stark, 
91  Ark.  268,  121  S.  W.  382;  Pinch  v.  An- 
thony, 8  Allen,  636;  Bell  v.  Pelt,  51  Ark. 
433,  4  L.R.A.  247,  14  Am.  St.  Rep.  67,  11 
S.  W.  884;  Doggett  v.  Rankin,  31  Cal. 
327;  Wayt  t.  Carwithen,  21  W.  Va.  520; 
Knot  V.  Shepherdstown  Mfg.  Co.  30  W.  Vn. 
795,  5  S.  E.  266;  Person  v.  OberteufTer,  59 
How.  Pr.  339;  Hovey  v.  Elliott,  118  N.  Y. 
124,  23  N.  E.  476;  Wilder  v.  WatU  (D.  C.) 
138  Fed.  432;  Fidelity  Ins.  Trust  A  S,  D.  Co. 
V.  Shenandoah  Valley  R.  Co.  33  W.  Va.  761, 
11  S.  E.  58;  Goodnough  Mercantile  &  Stock 
Co.  V.  Galloway  (D.  C.)  156  Fed.  510;  Feely 
V.  Bryan,  55  W.  Va.  686,  47  S.  E.  307; 
Reardon  v.  Higgins,  39  Ind.  A  pp.  303,  79 
K.  E.  210;  Burdon  Cent.  Sugar  Ref,  Co. 
V.  Ferris  Sugar  Mfg.  Co.  (C.  C.)  78  Fed. 
417;  Donald  v.  Hewitt,  33  Ala.  534,  73  Am. 
Dec.  431;  Kilbourne  v.  Wiley,  124  Mich. 
370,  83  N.  W.  99.  An  instructive  case  ia 
Hurley  v.  Atchison,  T.  4  8.  F.  R.  Co.  213 
U.  S.  128,  53  L.  ed.  729.  29  Sup.  Ct.  Rep. 
460,  on  all  fours  with  the  case  at  bar,  in 
which  the  Supreme  Court  of  the  United 
States  held  in  1908  that  "an  advance  piiy- 
ment  for  coal  yet  to  be  mined  may  lie  a 
pledge  on  the  coal,  and  in  that  event,  as  in 
this  case,  the  trustee  in  bankruptcy  takea 
the   mine  aubjcct  to   tbe  obligation   to  de- 
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liver  the  coal  as  mined  to  the  extent  of  the 
advaneenent."  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Brewer  shj3: 
"Equity  looks  at  the  BUbetance,  and  not  at 
the  form.  That  the  coal  for  which  this 
money  was  advanced  vraa  not  yet  mined,  but 
remained  iii  the  ground  to  be  mined  and  de' 
livcred  from  day  to  day,  aa  required,  does 
not  change  the  transaction  into  one  o' 
ordinary  independent  loan  on  the  credit 
of  the  coal  company  or  upon  express  mort- 
gage security.  It  implies  a  purpose  that  the 
coal  as  mined  should  be  delivered,  and  is, 
from  an  equitable  standpoint,  to  be  consid- 
ered as  a  pledge  of  the  unmined  coal  to  the 
extent  pf  the  advancement.  The  equitable 
rii;hts  of  the  parties  were  not  changed  by 
the  commencement  of  bankruptcy  proceed- 
ings. All  obligations  of  a  legal  and  equitable 
nature  remained  undisturbed  thereby.  If 
there  had  been  no  bankruptcy  proceedings, 
the  coal  as  mined  was,  according  to  the  un- 
derstanding of  the  parties,  to  be  delivered 
as  already  paid  for  by  the  advancement." 
In  the  case  of  Haueplt  v.  Harrison,  105  U. 
S.  401,  26  L.  ed.  1075,  the  creditor  had  ad- 
vanced money  for  the  purpose  of  purchas- 
ing skins  to  be  tanned  and  finished.  The 
creditor  claimed,  and  was  given,  an  equi- 
table lien  by  reason  of  making  the  advances 
under  the  agreement.  The  discussion  by 
Mr.  Justice  Matthews  is  quite  applicable 
to  the  case  at  bar,  as  is  also  the  opinio 
the  court  by  Mr.  Justice  White  in  Walker  v. 
Brown,  165" U.  S.  854,  41  L.  ed.  965,  17  Sup. 
Ct.  Rep.  453;  Bunion  Cent.  Sugar  Ref.  Co, 
v.  Payne.  187  U.  S,  127,  42  L.  ed.  105,  17 
Sup.  Ct.  Rep.  754;  Carr  v.  Hamilton,  120 
U.  S.  252,  32  L.  ed.  669,  9  Sup.  Ct.  Rep.  205; 
Fourth  Street  Nat.  Bank  v.  Yardley,  105  U. 
S.  834,  41  L.  ed.  855,  17  Sup.  Ct.  Rep.  439. 
While  I  have  discussed  the  doctrine  of 
equitable  liens,  equitable  rights,  and  equita- 
ble mortgages,  and  have  used  those  terms, 
it  is  for  the  purpose  of  showing  how  equity 
will  look  at  the  substance  of  any  transac- 
tion, and  compel  the  appropriation  of  prop- 
erty in  accordance  with  the  agreement  of 
parties.  I  do  not  wish  to  be  understood, 
iiowever.  as  concedinir  that  the  contract  in 
this  case  creates  technically  a  mortgage  or 
a  conditional  sale  within  the  purview  of  our 
registration  lows.  In  my  opinion  the  con- 
tract, is  in  the  nature  of  an  equitable  as' 
signment  and  appropriation  of  the  property 
to  the  payment  of  the  advances.  It  comes 
within  the  principle  clearly  expressed  by 
Mr.  Justice  Hpke  in  Godwin  v.  Murchisoii 
Nat.  Bank,  145  N.  C.  330,  17  L.R.A.(N,S.) 
035,  59  S.  E.  lliS,  in  these  words:  "This 
case  presents  no  executory  a^-reement  to 
make  a  pledge  of  personal  pro[ierty  as  se- 
curity for  a  past  indebtedness,  nor  is  it  an 
executory  agreement  to  give  a  chattel  mort- 
al L.B.A.IN.S.) 


gage  or  other  lien  which  require 
tion  eitlier  by  state  law  or  the  I 
act  and  its  amendmenta.     But,  i 

endeavored  to  show,  i 


laignn 


reached  by  Mr.  Justice  Manning 
senting  opinion  in  this  caae  (lai 
68  S.  E.  142),  that  the  principle 
Brem  v.  Lockhart,  93  N.  C.  191, 1 
plication  here,  as  in  that  caw  th 
in  writing  was  conceded  to  conitil 
ditional   sale   requiring   registrat. 

Conceding  for  sake  of  argumesl 
that  the  contract  under  consider 
takes  of  the  nature  of  a  mort^a^e. 
pledge,  the  findings  show  that 
pleader  took  actual  possession  an< 
its  claim  on  January  14  and  15,  1 
two  weeks  before  creditors  soiicl 
ject  the  property  and  had  a  re 
pointed,  or  Euiy  rights  attached 
property  is  pledged,  the  deliverv 
be  made  contemporaneously  with  t 
and,  if  made  thereaftar,  it  relilr 
the  date  when  the  contract  or  p 
made.  Virginia-Carolina  Chemic 
McNair,  139  N.  C.  326,  51  S.  E.  S 
linson  v.  Bank  of  Lexington.  76 
400,  145  Fed.  824;  Mills  v.  Virg 
lina  Lumber  Co.  21  L.R.A.(N.S,' 
C.  C.  A.  154,  164  Fed.  103.  Col 
testimony  states  that  Vaught  aui 
trol  of  the  goods  and  turned  thci 
him,  and  that  thereafter  he  ni 
control,  and  that  he  thereafter  i 
the  goods,  which  were  theretofort 
the  different  parts  of  the  mill  and  I 
er  part  in  tile  warehouse.  Thii 
cordance  with  the  findings  of  tin 
This  constitutes  an  assertion  of  coi 
a  taking  of  possession,  and  red 
pledge  to  the  possession  of  the  p) 
fore  the  rights  of  creditors  sttsct 
supreme  court  of  Masaachusetta  b< 
goods  in  process  of  manufacture,  bi 
the  warehouse  of  the  manufaclu 
nominally  placed  in  the  cuslodT  ' 
his  employees  as  agent  for  pled^ 
Ocient.    Sumner  t.  Hamlet,  12  Pirt 

While  there  is  no  finding  in  n 
Coble's  status,  the  undisputed 
shows  that  he  had  been  recentiv 
plojee  of  the  Vermont  Mills,  but  m 
the  time  in  its  employ,  but  had  1 
ployed  by  Cone  to  take  charjre  of  tl 
ern'  Cotton  Mills.  The  fact  thtt  ( 
the  president  of  the  corporation,  • 
ent  and  did  not  affirmatively  give  hi 
is  immaterial.  The  right  to  ti).! 
sion  upon  the  part  of  the  intfrplt 
ing  established,  it  had  a  right  to  : 
even  againet  Garrison's  protest,  m 
his  mere  silence.     That  the  dtteni 
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poration  had  appropriated  and  dedicated 
all  these  goods  to  the  payment  of  the  ad- 
vances is  manifest  from  §  4  of  the  contract. 
The  money  was  not  advanced  upon  the 
credit  of  the  corporation,  but  practically 
in  partial  payment  for  the  goods,  which 
were  to  be  insured  in  the  interpleader's 
name.  They  were  to  be  marked  and  billed 
to  it,  and  stored  as  its  property,  and  the 
invoices  for  the  goods  had  been  sent  to  in- 
terpleader before  Vaught  arrived  at  the 
mills.  Equity  considers  these  things  as 
done.  Under  such  conditions,  the  right  of 
tlie  receiver  is  no  greater  than  that  of  the 
insolvent  corporation.  Thompson  v.  Fair- 
banks, 196  U.  S.  616,  49  L.  ed.  577,  25  Sup. 
Ct.  Rep.  306;  1  Pom.  Eq.  Jur.  §  155;  God- 
'win  v.  Murchison  Nat.  Bank,  supra. 

In  conclusion  I  will  state  that  I  assume 
my  full  share  of  responsibility  for  the  for- 
mer decision  in  this  case,  and  I  am  glad 
to  have  the  opportunity  to  aid  in  correcting 
the  error  which,  I  am  now  convinced,  was 
made.  For  the  reasons  given,  the  court  is 
of  opinfon  and  adjudges  that  the  interplead- 
er, the  Cone  Export  k  Commission  Com- 
pany, is  entitled  under  the  terms  of  the  con- 
tract to  the  $4,579.33  in  its  possession  as 
the  proceeds  of  sale  of  the  goods;  the  same 
to  be  credited  upon  its  debt  of  $13,387.92 
against  the  Vermont  Mills,  allowed  in  para- 
graph 4  of  the  decree.  That  part  of  the  de- 
cree of  the  superior  court  embraced  in  para- 
g^raph  3,  which  adjudges  "that  the  claimant 
account  for  and  pay-  over  to  the  receiver  the 
sum  of  $4,579.33,"  is  reversed. 

The  receiver  will  be  taxed  with  all  the 
costs  of  this  court.  Petition  to  rehear  al- 
lowed. 
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PEOPLE'S  SAVINGS  BANK 

V. 

RETAIL    MERCHANTS'    MUTUAL    FIRE 
INSURANCE  ASSOCIATION,  Appt. 

(—  Iowa,  — ,  123  N.  W.  198.) 

Insurance  —  mortgagee  clause  «  con- 
sideration. 

1.  The  consideration  which  supports  an 
insurance  policy  supports  also  a  mortgagee 
clause  attached  to  it  at  the  time  of  its 
execution,  so  that  recovery  may  be  had  on 
thnt  clause  if  its  conditions  have  been  com- 
plicil  with,  although  the  mortgagor  could 
not  have  enforced  the  policy  because  of  his 
default. 

Same  «  delinquency  «  false  statement 
of  title. 

2.  A  misstatement  by  an  applicant  of  fire 
insurance  as  to  the  nature  of  his  title  is  a 
delinquency  within  the  meaning  of  a  mort- 
papee  clause  attached  to  the  policy,  which 
provides  that  notice  of  delinouencj'  on  the 
part  of  insured  will  be  given  the  mortgagee  ' 
'1   L.R.A.(N.S.) 


before    any    subpension    or    cancelation    is 
made  aflfecting  his  interest. 

(November  23,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  for  a  loss  under  a  fire  insurance 
policy.     Affirmed. 

Statement  by  McGlaln,  J.: 

Action  to  recover  for  a  loss  under  a  fire 
insurance  policy  taken  out  by  the  mort- 
gagor with  a  clause  attached  making  the 
loss  payable  to  plaintiff  as  mortgagee. 
There  was  a  directed  verdict  for  the  plain- 
tiff, and,  from  judgment  on  such  verdict, 
defendant  appeals. 

■  Messrs.  Dnnshee  &  Haines,  for  appel- 
lant. 
Mr.  N.  T.  Guernsey  for  appellee. 

Note. —  The  general  question  of  the  ef- 
fect of  a  breach  of  a  policy  of  insurance  by 
the  assured,  a  mortgagor  on  the  rights  of 
the  mortgagee,  is  discussed  in  the  notes  to 
Brecht  v.  Law  Union  k  Crown  Ins.  Co.  18 
L.R.A.(N.S.)    197,  and  to  Bacot  v.  Plienix 
Ins.    Co.    25    L.R.A.(N.S.)     1226.      In    the 
first  note  it  is  declared  to  be  a  rule  of  law 
sustained  by  the  trreat  weight  of  authority 
that,  under  a  policy  of  fire  insurance  con- 
taining no  other  stipulation   in   regard  to 
the    interests    of    the    mortgagee    than    a 
clause  providing  that  the  loss,  if  any,  sliall 
be  payable  to  the  mortgagee  as  his  interest 
may  appear,  the  contract  as  to  the  mort- 
gagee IS  merely  collateral  to  the  principal 
undertaking    to    pay    the    mortgagor,    that 
the  mortgagee  is  merely  an  appointee  of  the 
fund,  and   his  rights  are  no  greater  than 
those  of  the  assured;  and  that  therefore  a 
breach  by  the  latter  will  avoid  the  policy 
fls  to   the   mortgagee.      It   is   to   be   noted 
that    in    People's    Sav.    Bank    v.    Retail 
Merchants'  Mux.  F.  Ins.  Asso.  the  loss 
payable  clause  attached  to  the  policy  in  suit 
received    the   same   construction    as    to   its 
effect  upon  the  mortgagee's  rights  as  if  the 
policy    had    contained    what    is    generally 
known    as    the    "union    mortgage    clause," 
whereby    it    is    stipulated    that   the    insur- 
ance as  to  the  mortgagee  shall  not  be  in- 
validated by  any  act  or  nesrlect  of  the  mort- 
gagor, upon  the  ground  that  at  the   issu- 
ance of  the  policy  the  loss  payable  clause 
became  immediately  effective  by  reason  of 
the  fact  that  the  mortgagee  was   at  that 
very  time  a  party  to  the  contract  of   in- 
surance, thereby  making  it  an  independent 
and  separate  contract  with  him.     This  cir- 
cumstance  led   to  the   same   conclusion   in 
Liverpool  &  L.  &  6.  Ins.  Co.  v.  Davis,  56 
Neb.   684,   77   N.   W.    66,   and   Burrows   v. 
Macalley,  17  Wash.  269,  49  Pac.  508   (suf- 
ficiently set  forth  in  the  note  to  Brecht  v. 
Law  Union  &  Crown  Ins.  Co.,  referred  to 
above),  in  which  the  policies  in  suit  con- 
tained loss  payable  clauses.  J.  A.  C. 
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HcCIaIn,  J.,  delivered  the  opinion  of 
the  court; 

The  policy  sued  on  insured  one  P.  A- 
Frencb,  a  member  in  the  defendant  asso- 
ciatioR,  against  Iobs  by  fire  to  the  extent 
of  £3,000  on  the  property  deacribed.  In 
the  application  which  French  made,  and 
which  was  incorporated  into  the  policy,  it 
was  stated  that  French  was  the  sole  and 
undiap'ited  owner  of  the  property,  and  it 
was  stipulated  that  the  policy  should  be 
void  if  the  "interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or  if 
the  subject  of  the  insurance  be  a  building 
on  ground  not  owned  by  the  insured  in  fee 
simple,  .  .  .  or  if  any  change  other  than 
the  death  of  the  insured  taiie  place  in  the 
interest,  title,  or  posseBsion  of  the  subject 
of  the  insurance  (except  change  of  occu- 
pants without  increase  of  hazard),  whether 
by  legal  process  or  judgment  or  by  volun- 
tary act  of  the  insured,  or  otherwise."  '  A 
mortgage  clause  was  attached  to  the  pol- 
icy when  issued  containing  the  following 
stipulations ;  "Loss,  if  any,  under  this 
policy,  payable  to  the  People's  Savings 
Bank,  mortgagee,  as  their  interest  may  ap- 
pear. Fifteen  days'  notice  of  any  delin- 
quency on  the  part  of  the  assured  will  be 
given  to  said  mortgagee  before  any  suspen- 
sion or  cancelation  is  made  affecting  the 
interests  of  the  mortgagee."  Defendant 
denied  that  French  was  at  the  time  of  is' 
Buance  of  the  policy  the  sole  and  undis- 
puted owner,  and  alleged  other  defenses 
not  necessary  here  to  notice.  By  way  of 
reply  plaintiff  alleged  waiver  of  breaches 
of  condition  in  the  contract. 

If  the  mortgagee  clause  attached  to  the 
policy  at  the  time  it  was  issued  created  an 
independent  contractual  relation  between 
the  defendant  and  the  plaintifT,  and  secured 
to  the  plaintiff  as  mortgagee  a  right  to 
cover  regardless  of  any  previous  or  subse- 
quent breaches  of  the  contract  on  the  part 
of  the  owner,  then  the  plaintiff  was  enti- 
tled to  recover  notwithstanding  the  de- 
fenses alleged  on  the  part  of  the  company, 
for  it  is  not  contended  that  there  had  been 
any  breaches  of  condition  by  the  plaintiff, 
and  to  this  question  we  first  direct  our  at- 
tention. Counsel  for  appellant  rely  upon 
the  proposition  that,  if  the  policy  was  void 
in  its  inception  by  reason  of  the  false  state- 
ments of  French  as  to  ownership,  then  the 
mortgagee  clause  wa«  without  considera- 
tion, and  plaintiff  cannot  rely  upon  such 
clause  as  securing  to  it  a  right  greater 
than  that  which  French  would  have  had  to 
recover  under  the  policy,  and  they  rely 
upon  the  case  of  Baldwin  v.  German  Ins. 
Co.  105  Iowa,  379,  75  N.  W.  326.  which  was 
again  before  the  court  on  a  second  appeal; 
the  opinion  being  found  in  113  Iowa,  314, 
31   L.R.A.(N.8.) 


86  Am.  St.  Rep.  375,  85  N.  W.  26.  Bai 
that  case  the  mortgagee  clause  was 
tached  by  way  of  indoraement  long  a: 
the  policy  was  issued,  and  tberefore 
contract  with  the  mortgagee  wks  not  » 
ported  by  the  consideration  which  supp- 
ed the  original  policy.  But  in  the  ease 
fore  us  the  policy  as  originally  iasneil  I 
the  mortgagee  clause  attached  to  it,  i 
the  plaintiff  as  mortgagee  was  m.  party 
the  very  contract  of  insurance.  The  o 
aideration  which  supported  the  policy  si 
ported,  also,  the  contract  between  the  co 
pany  and  the  mortgagee,  and  it  cannot 
contended  that  any  portion  of  the  contn 
was  not  made  upon  a  valid  eonsideratv 
It  is  conceded  that  what  is  called  I 
"union  mortgage  clause."  now  usualty  i 
tached  to  standard  policies  in  ca«es  sii 
us  this,  would  have  prevented  the  def-r 
ant  company  from  setting  up  as  ac-:- 
the  mortgagee  the  defenses  which  it  m'j 
have  bad  as  against  the  mortgagor  pr<ir 
ing  the  policy  to  be  issued,  and  thi^  ee 
cpsJion  is  in  accordance  with  the  grr 
weight  of  authority.  It  has  generally  bf 
held  that,  a  mortgagee  under  the  t-'ny 
clause,  which  stipulates  that  the  insurao 
as  to  the  interest  of  the  mortgagee  "shi 
not  be  invalidated  by  any  act  or  neglt 
of  the  mortgagor  or  owner,"  precludes  tl 
company  from  insisting  as  against  tl 
mortgagee  that  the  policy  waa  void  m  i 
inception  on  account  of  any  misataiemei 
by  the  owner  as  to  his  title  or  interest  : 
the  property  of  which  the  m<»-tgagee  is  i{ 
norant.  Syndicate  Ins.  Co.  v.  Bohn.  i 
L.R.A.  614,  n  C  C.  A.  531,  27  U.  S.  Ap 
564,  65  Fed.  165;  Hanover  F.  Ins.  Co.  ' 
Bohn,  48  Neb.  743,  58  Am.  St.  Rep.  719.  6 
N.  W.  774;  Pheniic  Ins.  Co.  v.  Omaha  Lo» 
&  T.  Co.  41  Neb.  834,  25  L.R.A.  679.  60  > 
W.  133;  Hastings  v.  Westchester  F.  la 
Co.  73  N.  Y.  141;  19  Cyc.  Law  4  Proe.  i 
715;  Richards,  Ins.  3d  ed.  f  291;  2  Coolei 
Briefs  on  Insurance,  1228.  If  the  mortgag 
clause  attached  to  this  policy  is  to  receiv 

lue  construction  in  this  respect  as  th 

mortgage  clause,  the  defendant  nn 
not  rely  as  against  plaintifi;  on  the  breach* 
of  condition  in  the  policy  on  the  part  o 
French,  whether  concurrent  with,  or  subs* 
quent  to,  the  issuance  of  the  policy,  whici 

not  known  to  the  plaintiff.  Tbi 
mortgage  clause  provides  that  Qfteen  diyt 

of  any  "delinquency"  on  the  part  n 
French  will  be  given  to  the  mortgagee  be 
fore  any  suspension  Or  cancelation  is  mad' 
.ffecting  the  interests  of  said  mortgmgrr 
nd  it  is  not  claimed  that  any  notice  o 
delinquency  was  given  to  plaintiff  prior  b 
the  loss.  But  it  is  contended  that  "delia 
quency"  is  not  equivalent  to  the  "art  r> 
default"  referred  to  in  the  tmioa  mortgagi 
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and   ia   inteoded  to  describe  only ' 

failure  on  the  part  of  the  owner  «ub- 
t  to  the  iiauance  of  the  policy  which 
terniB  would  defeat  the  owner's  ri^ht 
over,  "Delinquency"  ia  defined  by 
er  aa  "failure  or  omission  of  duty,  a 
ft  miadeed,  an  offense,  s  miademeanor, 
le,"  and  a   "delinquent"   ia   deacribed 

"failing  in  duty;  offending  by  neg- 
'  duty."  In  the  connection  in  wliicii 
ird  is  used  in  thia  policy  it  is  plain 
he  fault  of  French,  if  any,  in  mis- 
;  the  nature  of  hiB  title  or  in  subae- 
y   violating  ths  terms  of  the  policy, 

delinquency,  and  that  in  this  reaped 
a   a  delinquent;   and  we   think   there 

no  doubt  that,  under  the  rule  of  lib- 
iterpretation  in  favor  of  the  mort- 
is insured,  the  clause  above  quoteil 
be  oonsidered  as  referring  to  aub- 
illy   the    Bame   kind   of   "act    or   de- 

wbich  ia  referred  to  in  the  union 
Giving  the  word  thia  interprrta- 
ve  muat  reach  the  conclusion  that, 
the  independent  contract  of  inaurancp 
in  defendant  ard  thia  plaintiff  which 
ade  by  the  addition  of  the  mortgage 

to  the  policy,  the  defendant  waa  pre- 

from  urging  aa  against  plaintiff  any 
of  condition  or  misre;ireBentation 
iporaneoua  with  or  aubspquent  to  the 
;e  of  the  policy  which  it  might  have 
as  againat  French;  plaintiff  not  be- 
own  to  have  had  any  knowledge  of 
-  responsibility  for  such  miarepresen- 

or  breach  of  condition. 

many  other  qneationa  argued  by  ap- 
'.'b  counsel  become  immaterial  in  view 

conclusion  announced  with  reference 
effect  of  the  mortgage  clause,  ond 
dgraeat   ia   therefore   affirmed. 

tion  for  rehearing  denied. 


CANSAS  BUPREHE  COURT. 

ARY  R.  L0FTU8  et  al.,  Appts., 

WILLIAM  8.  READ. 

(82  Kan.  48S,  108  Pac  8S0.) 

>r  and  purchaser  —  contract  ^ 
'^cr  In  deed  —  determination. 
Whether  a  stipulation  in  a  contract 
e  sale  and  conveyance  of  real  estate, 
iver  at  a  future  date  an  abstract 
ig  good  title,  satisfactory  to  the  at' 
for  the  vendee,  is  mended  in  a 
nty  deed  and  mortgage  given  for  the 
ise  money,  executed  cotem  porn  neon  s- 
h  the  contract,  ia  a  queation  to  be  de- 

dnotes  by  BSRBOi*,  J. 

a.A.[N.B.) 


termined  by  an  examination  of 

menta,  and  the  aituation,  condu< 

tent  ion  of  the  parties. 

Same  —  nccopip.nce  ol  doed  — 

3.  If  tlie  deed  ia  accepted  as  p' 
of  the  conditions  of  the  cuiitrnct 
sedes  the  stipulation;  but  if  t 
agree  and  intend  that  t'le  stipul 
remain  in  full  force  and  effect, 
be  considered  aa  merged  in  the  d( 
Bame  —  waiver  of  contract  —  i 

—  ImproTemcnts. 

3.  Taking  posseaaion  and  imp 
property  is  not  concluaive  evic 
waiver  of  the  stipulntion  of  the  i 
to  title,  especially  where  the  im] 
are  made  in  pursuance  to  an  ei 
vision  of  the  agreement. 
Same  —  resclsBlon  of  contract 

4.  Where  objections  to  the  t 
by  the  abstract  delivered  in  accor 
the  contract  are  made  by  the  v 
torney  in  giwd  faith,  and,  to  obv 
them,  the  vendor  promises  to  pt 
action  to  quiet  the  title,  the  coni 
posaession  by  the  vendee  for  a 
time,  in  reliance  upon  such  pron 

of  laches  as  will  necessarily  dc 
scission  which  was  demanded  afti 
to  take  any  atep  to  remove  the  a 
Same  —  tvalver  of  contract  - 

5.  The  possession  so  taken  ant 
making  of  improvements;  and  tl 
asking  for  rescission,  so  indue 
conduct  and  promises  of  the  i 
not,  as  a  matter  of  law,  am< 
waiver  of  the  stipulation  relati 
title,  but  are  proper  matters 
sidered  in  determining  whether  i 
should  be  adjudged. 

(May  7.  19J0.) 


jfnte.  —Merger  of  BttpulaU<tni 
tie  *n  execulory  contract  f& 
of  real  estate,  in  mtbaequent 
ed  convcffanee, 
1.  General  rule,  46T. 
II.  Where  conveyance  contains 
similar    to    those    of    the 
agreement,  458. 
in.  Collateral  warranty,  450. 
IV.  Where  warranties  are  diasii 

a.  Effect  of  acceptance  bj 

1.  In  general,  459, 

2.  Acceptance  under  p 

3.  Doctrine  that  acce] 

question  of  inten 

b.  Rule   that   covenants   i 

to  the  extent  incorpor 
deed,   462. 
V.  Conclusion,  463. 

/.  General  nile, 

Althon^h  it  is  a  aeririus  que* 
when  a  vendee  wilt  be  deemed  t 
cepted   a   conveyance   as  being  i 

(see  infra,  IV.  a,  1,  3,  b),  yet 
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APPEAL  bj  defendnntg  from  ■  judgment 
of  the  District  Court  for  Leavenworth 
County  in  plaintiff's  favor  in  an  action  to 
cancel  a  certain  note  and  mortgage,  and  to 
reecind  the  contract  uuder  which  they  were 
givi.'n.     Affirmed. 


Statement  hy 

This  wan  an  action  brougiit  by  William 
8.  Read  against  Mary  R.  LoftUB  and  Thom- 
as J.  LoftUB  for  the  cancelation  of  a  note 
and  mortgage,  and  the 


tract  under  whieb   they   were  giren. 
contract  waa  made  by  letter  aa   foll< 

Leavenworth,   Kansas.    Mar.    19. 
Mrs.  Hary  R.  Loftus  and  Thomaa  J.  1 

Leavenworth,  Kansas. 
Dear  Sir:— 

This  will  formally  advise  yoa  tbat 
accept  a  warranty  deed  for  real  esxa 
scribed  as  lots  number  tiventy-two 
and  twenty-three  (23)  in  block  sevent 
(72),  Leavenworth  City,  proper,  and  i 


acceptance  by  the  vendee  has  been  found  or 
assumed  by  the  court,  tlie  cases  have  uni- 
formly held  that,  in  the  absence  of  fraud 
or  mistake,  covenants  for  title  iu  an  exe- 
cutory contract  for  the  sale  of  real  estate 
are  merged  in  the  conveyance,  Brynn  v, 
Swain,  56  Cal.  616;  Tipton  v.  Ellsworth,  IS 
Idaho.  207,  109  Pac.  134;  McKnight  v. 
Mowat,  ]39  111.  App.  390;  Coleman  v.  Hart, 
as  Ind.  256;  Williams  v.  Frybarner,  9  Ind. 
App.  S58,  37  N.  E.  302;  Marahnll  v.  M'Con- 
nell,  1  Litt  (Ky.)  419;  Crnig  v.  Walker,  9 
Ky.  L.  Rep.  903,  7  S.  W.  640;  Fuson  v. 
Cliestnut,  33  Ky.  L.  Rep.  249,  109  S.  W. 
11S2;  Marshall  v.  Haney.  9  Gill,  261.  same 
case  on  subsequent  appeal,  4  Md.  493,  59 
Am.  Dec.  92,  also  9  Md.  194;  Smith  v. 
Cliauey,  4  Md.  Ch.  246;  Frit;!  v.  McGill,  31 
Minn.  536.  18  N.  W.  753;  Burwell  v.  Jack- 
son, 9  N.  Y.  535;  Wlieelcr  v.  Stiite,  190  N. 
Y.  406,  123  Am.  St.  Rep.  555,  83  N.  E.  64; 
Bull  v.  Wullard,  9  Rarb.  641;  Houghtaling, 
T.  T^^wis,  10  Johns.  297;  Hunt  v.  Ainidon, 
4  Hill,  345,  40  Am.  Dec.  2S3;  SliOTitz  v. 
Brown,  27  Pa.  123;  Rice  v.  Lewis,  1  Sad- 
ler (Pb.)  403,  4  At!.  810;  Share  v.  Ander- 
son, 7  Sera.  &.  R.  43.  10  Am.  Dec.  421;  Cole- 
man T.  Whittle,  79  S.  C.  212,  128  Am.  St. 
Rep.  841,  90  S.  K.  523;  Utah  Sov.  *  T.  Co, 
V.  Stoutt  (Utah)  102  Pac,  BBS;  Oliver  Ref, 
Co.  V.  Portsmouth  Cotton  Oil  Ref.  Corp.  100 
Va,  513,  132  Am.  Bt.  Rep.  924,  64  S.  K.  56; 
Porter  T.  Cook,  114  Wis,  60,  89  N.  W,  823, 

In  Smith  T.  Chancy,  supra,  t!ie  court 
said  that  a  purchaser  by  executory  con- 
tract, in  ordpr  to  protect  liimsclf  asninst  a 
defect  in  title,  must  have  proper  eoveunnts 
inserted  in  bis  deed,  since  a  vendor  selling 
in  good  faith  is  not  rcsponHible  for  the 
validity  of  hia  title  beyond  the  extent  of 
tbe  covenants  in  hia  deed,  that  instrument 
taking  the  place  of  the  previous  agreements 
of  tbe  parties  upon  the  subject. 

In  Burwell  v.  Jackson,  9  N.  Y.  636,  the 
court  aaid  that  the  reason  for  the  rule  was 
not  that  tbe  vendor  ia  prcaumcd  to  have  in- 
vestigated the  title  and  discovi-red  all  de- 
fects, if  there  arc  any,  but  that  it  is  rea- 
sonable to  require  the  vendee  in  tnking-  n 
deed,  which  is  a  more  solemn  and  deliber- 
ate act  than  entering  into  a  preliminary 
agreement  of  purchase,  to  protect  himself 
by  an  express  warranty. 

And  in  Houghtaling  ».  Lewis,  supra,  al- 
thoueh  not  in  point  as  to  the  facts,  this 
question  was  considered,  and  tlic  rule  was 
asserted  that  "arliHes  of  aarcement  for  the 
convevance  of  land  are,  in  their 
.11   L,R.A.(N.S.) 


executory,  and  the  aeceptanrc  of  a  d' 
pursuance   thereof   is  to   be   denned. 

agreement  thereby  becomes  void  and 
furtlier  effect.  Parties  may,  no  doub 
ter  into  covenants  collateral  to  the  ilrr 
casea  may  be  supposed  when  the 
would  be  deemed  only  a  part  esprui 
<Iie  contract,  if  the  provisions  in  tbt 
instruments  clearly  manifested  sue 
have  been  the  intention  of  tlie  parties. 
the  prima  facie  presumption  of  law  a 
from  the  acccplniice  of  a  deed  is  that 
nn  execution  of  the  whole  contract;  an 
rights  and  remedies  of  the  partin.  in 
lion  to  such  contract,  are  to  lie  deten 
hy  suclr  deed,  and  the  original  agret 
becomes  null  and  void." 

//.  Where    convenance    contain* 
rantlen  afmltnr  to  Otoma  of  Ot*  ea 
tory  Offreentent. 


of  warranty  entered  into  at  the  tin 
a  contract  for  the  anle  of  land,  and  a 
ilnr  covenant  is  emiiodied  in  a  deed  i 
wards  executed,  the  first  covenan 
merged  in  the  lest  so  far  as  regards 
measure  of  damages,  but  a  special  cov« 
to  indemnify  a  vendee  against  i 
charges,  and  damages  on  account  of  an 
tion  that  may  he  brought  against  hii 
any  claimant  of  the  land,  retained  bi 
vendee  after  receiving  the  conveyanr 
not  extinguished  or  merged  in  the  co' 

So,  where  a  deed  contains  a  covenai 
warranty  against  tbe  very  eiicumbi 
which  the  grantor  orally  agreed  at  the 
of  and  prior  to  execution  of  the  dec 
have  released,  such  oral  agree  men 
merged  in  the  deed,  otherwise  a  purrl 
could  proceed  at  the  same  time  on 
promise  and  also  on  the  covenant.  Sfai 
Anderaon,  7  Serg.  &,  R.  43,  10  Am.  Dn. 

Where  a  deed  executed  in  accori 
with  the  terms  of  an  executory  eon 
covers  alt  the  subjects  embrarad  in 
contract,  it  merges  In  the  deed,  and 
no  longer  be  resorted  to  for  the  purpo 
evidence  between  the  parties;  hence  a 
tract  providing  that  the  vendors  will 
vey  by  warranty  deed,  free  and  clear  i 
encumbrance,  and  that  the  vendee  shall 
all  taxes  assessed  against  the  property 
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LOFTUS  V.  READ. 
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tiement  of  same  will  deposit  in  the  hands 
of  the  cashier  of  the  Leavenworth  National 
Bank  five  hundred  dollars  ($500),  to  be 
paid  to  Mary  R.  Loftus  on  the  deliverance 
of  abstracts  of  title  to  above-mentioned 
property,  abstracts  to  show  good  title,  to 
be  satisfactory  to  my  attorneys,  on  or  be- 
fore November  25,  1906.  In  further  con- 
sideration of  the  delivery  to  me  of  the 
above-mentioned  deed,  I  will  give  upon  said 
property  a  mortgage  as  security  for  the 
payment    of    nine    thousand    five    hundred 


dollars  ($9,500),  said  amount  to  be  paid 
in  instalments  of  five  hundred  dollars 
( $500 ) ,  to  be  paid  on  the  1  st  day  of  Decem- 
ber and  the  1st  day  of  June  of  each  year 
until  all  is  paid;  the  first  payment  to  be 
made  on  December  1,  1906,  provided  that 
the  above- men tione<l  abstract  of  title  has 
been  *  delivered,  and  such  abstract  shows 
good  and  sufficient  title  in  you,  satisfac- 
tory to  my  attorney.  It  being  understood 
that  I  may  have  the  liberty  to  pay  an  ad- 
ditional sum  of  one  hundred  dollars  ( $100 ) , 


comes  merged  in  the  deed  executed  the  same 
year,  although  the  deed  contained  a  pro- 
vision that  it  was  subject  to  all  taxes  and 
special  assessments  levied  upon  the  prop- 
erty, which  the  grantee  thereby  assumed  and 
agreed  to  pay.  The  grantee  therefore  could 
nok  iiuld  the  grantors  under  the  contract 
for  a  speciaf  assessment  levied  upon  the 
property  prior  to  the  execution  of  the  deed. 
IfcKnight  V.  Mowat,  139  III  App.  390. 

III.  Collateral  warranty. 

Collateral  covenants  or  agreements  as  to 
the  title,  contained  in  an  executorv  con- 
tract  for  the  sale  of  real  estate,  do  not 
merge  in  a  subsequently  executed  convey- 
ance of  the  real  estate,  which  contains  no 
reference  to  such  covenants  or  agreements. 
IVilliams  v.  Frybarger,  9  Ind.  App.  558,  37 
K.  E.  302;  Sandford  v.  Travers,  40  N.  Y. 
140;  Reminjrton  v.  Palmer,  62  N.  Y.  31; 
Sage  V.  Truslow.  88  N.  Y.  240;  Bull  v.  Wil- 
lard,  9  Barb.  641;  Cox  v.  Henry,  32  Pa. 
18. 

In  Bull  v.  Willard,  supra,  the  court  said 
that,  in  order  that  a  stipulation  in  an  exec- 
utory contract  be  collateral,  within  the 
rule  that  it  was  not  merged  in  the  subse- 
quenth'  executed  deed,  the  provision  must 
not  look  to  or  be  connected  with  the  title, 

C session,  quantity,  or  emblements  of  the 
d  which  is  the  subject  of  the  contract;  if 
It  does,  the  execution  of  the  deed  in  and 
pursuance  of  the  contract  will  operate  as 
an  extinguishment  of  it. 

Where,  as  a  condition  of  paying  the  con- 
sideration, the  grantor  promised  to  pay  and 
dischargre,  when  due,  an  assessment  levied 
upon  the  property,  such  agreement  is  not 
merged  in  the  deed,  since  it  was  made  after 
the  deed  was  executed  and  before  delivery. 
"Evidence  of  the  agreement  is  not  contradict- 
ing a  written  agreement  by  parol,  but  is 
merely  evidence  of  the  promise  upon  which 
the  money  was  paid  and  the  conveyance  de- 
livered. iRemington  v.  Palmer,  supra.  And 
see  to  same  elTect.  as  to  promise  by  grantee 
to  pay  certain  taxes,  etc..  Sage  v.  Truslow, 
88  N.  Y.  240. 

A  contemporaneous  written  agreement  by 
the  vendor,  to  secure  the  release  of  a  mort- 
gn.ee  upon  the  property  is  collateral  to  the 
deed,  and  not  merged  therein.  Sandford  v. 
Travers.  supra. 

An  agreement  separate  and  distinct  from 
the  covenants  in  a  deed,  by  whioh  the 
granto'r  agrees  that  the  grantee  shall  have 
31  L.R.A.(N.S.) 


possession  of  the  property  upon  execution 
and  delivery  of  the  deed,  is  not  merged  in 
the  deed,  although  that  also  in  general 
terms  provides  for  possession  by  the  gran- 
tee, it  appearing  that,  at  the  time  of  the 
agreement,  there  was  a  tenant  upon  the 
property  with  whom  the  gi^ntor  claimed  to 
have  made  an  arrangement  to  move,  and 
surrender  possession  to  the  grantee.  Wil- 
liams V.  Frybarger,  supra. 

IV.  Where   warranties   are   dissimilar, 
a.  Effect  of  acceptance  hy  vendee, 

1.  In  general. 

Where  the  vendor  tenders  a  conveyance 
as  a  performance  of  his  executory  contract 
to  convey,  it  is  the  fact  of  acceptance  on 
the  part  of  the  vendee  that  is  determina- 
tive of  the  question  of  merger.  If  the  con- 
veyance tendered  does  not  contain  the 
covenants  of  title  contracted  for  in  the 
executory  contract,  the  vendee  may  either 
accept  the  conveyance  tendered,  or  refuse 
to  do  so.  If  he  accepts  it  as  a  compliance 
with  the  contract,  the  executory  contract 
is  extinguished,  and  he  must  look  to  the 
covenants  contained  in  the  conveyance  for 
any  relief  for  a  defect  in  the  title.    Tipton 

V.  Ellsworth,  18  Idaho,  207,  109  Pac.  134; 
Coleman  v.  Hart,  25  Ind.  256;  Fuson  v. 
Chestnut,  33  Ky.  L.  Rep.  249,  109  S.  W. 
1192;  Coleman  v.  Whittle,  79  S.  C.  212,  128 
Am.  St.  Rep.  841,  60  S.  E.  523;  Utah  Sav. 
&  T.  Co.  V.  Stout  (Utah)  102  Pac.  865. 

In  Fritz  v.  McGill,  31  Minn.  536,  18  N. 
W.  753,  the  court  said  that,  in  the  absence 
of  fraud,  all  prior  representations  and  war- 
ranties are  deemed  to  have  been  merged  in 
a  deed  subsequently  executed  and  accepted, 
which  presumptively  embodied  the  whole 
transaction  relative  to  the  sale,  and  if 
that  contained  no  covenants  respecting  en- 
cumbrance, none  could  be  shown. 

And  in  Coleman  v.  Hart,  supra,  it  was 
held  that  an  oral  agreement  by  the  grant- 
or of  real  estate,  that  he  would  acquire  an 
outstanding  title  to  a  portion  thereof  for 
the  benefit  of  the  grantee,  was  merged  in 
a  subsequently  executed  and  accepted  deed 
of  general  warranty,  without  reference  to 
whether  the  deed  contained  covenants  of 
seisin  or  right  to  convey.  The  deed  itself 
was  not  set  out  in  the  pleadings,  and  the 
exact  covenants  contained  in  it  do  not  ap- 
pear. The  court  said  that  if  the  deed  con- 
tained any  covenants  that  were  broken  by 
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ir  any  multiple  thereot,  an  advance  of  or 
it  t]ie  time  of  any  of  tlie  above-mentioned 
nntalments.  Unpaid  amount  of  nbave- 
neiitioned  pvincipal  to  bear  interest  at  the 
-nte  of  five  per  cent  (E%|  per  annum  until 
laiii.  InHurance  for  tlie  benefit  of  Mary  R. 
I.oftus  will  be  carried  on  said  property  for 
inch  an  amount  as  is  represented  in  obliga- 
tion unpaid,  i  also  agree  to  make  improve- 
nenta  consisting  of  rnacbinery,  repairs  on 
juildings,  labor  and  material  to  the  ex- 
tent of  not  IcsB  than  three  thousand  dol- 
lars ($3,000). 

Yours  very  truly, 

William  S.  Read. 

The  defendnnta  accepted  thia  offer  by 
signing  and  indorsing  the  same  thus: 

Accepted   March  19^  1906; 

Mary  R.  Loftus.     Thomas  J.  Loftus. 

A  copy  of  this  contract  was  deposited 
in   the   bank   referred   to   therein,   together 

this  outstanding  title,  the  defendant  could 
maintain  an  action  thereon,  but  not  upon 
the  oral  agreement. 

An  executory  contract  to  give  a  good  and 
snlTicient  conveyance  of  land  requires  the 
^antor  to  convey  a  good  title,  aa  well  as 
to  deliver  a  conveyance  proper  in  form; 
but  if  the  contract  is  executed,  and  the 
conveyance  acceptt^,  the  grantee  must  rely 
solely  upon  the  covenants,  and  lie  is  with- 
out other  remedy  cither  for  eviction  or  en- 
cumbrance. Wheeler  v.  State,  190  N.  Y. 
40e,  123  Am.  St.  Rep.  555,  83  N.  E.  54. 

Covenants  of  title  and  for  quiet  posses- 
sion in  a  bond  of  the  vendor  for  title  are 
merged  in  a  deed  suhnequently  ciceiitcd  and 
accepted  by  the  grantee  as  performance  of 
the  agreement  of  the  bond,  Shontz  v. 
Brown,  27  Pa.  123. 

So,  acceptance  of  a  deed  issued  by  court 
commissioner  in  a  proceeding  by  a  purchas- 
er of  real  estate,  for  the  specific  perform- 
ance of  his  contract  of  purchase,  ia  a  waiv- 
er of  any  covenants  of  title  containrfl  in 
the  oriiriual  bond  for  title.  Craig  v.  Walker, 
0  Ky.  L.  Rep.  903.  T  8.  W.  640. 

And  the  elocution  of  a  deed  by  the  heit 
of  a  grantor,  in  compromise  and  settlement 
of  a  liond  for  title,  extinguishes  all  rights 
in  the  grantee  to  proceed  further  upon  the 
bond.  Marshall  v.  M'Connell,  1  Litt.  (Ky.) 
419. 

So,  also,  does  a  deed  accepted  by  the 
vendee  which  contains  only  a  special  war- 
ranty of  title,  warrantina:  only  agninst  octs 
of  the  vendor  and  those  claiming  under  him. 
Fuson  V.  Chestnut,  33  Ky.  L.  Rep.  249,  109 
S.  W.  13B3. 

An  executory  nHreement  by  a  vendor  to 
give  a  marketable  title  is  merired  in  a 
warranty  deed  subsonuently  executed,  con- 
taining the  usual  ttafntory  warranties  of 
title,  and  the  vcnilei  must  thereafter  ri»ly 
upon  such  warranties.  After  accepting  the 
deed  as  a  pcrrorman's  of  the  executory 
31  L.R.A.(N.S.) 


with  a  certified  check  for  $500,  with  dii 
tion   indorsed   upon   the   agreement   m»   I 

I  deposit  herewith  five  hundred  t£5( 
dollars,  which  you  are  to  hold  knd  p«y  o 

Mary  R.  Loftus  whenever  she  shall  hi 
complied  with  the  terms  and  conditions 
the  within  proposition. 

William   S.  Eead 

From  the  finding!  of  the  court  the  f 
lowing  facts  appear:  A  warranty  deed  s 
mortgage  were  executed  about  the  sameU: 
that  the  contract  was  made.  The  intent  i 
of  tbe  parties  was  to  leave  tbeae  pnpi 
with  the  bank;  but  in  the  interval  i',\ 
elapsed  before  all  the  signatures  could 
obtained,  tbis  was  overlooked,  and  t 
papers  were  delivered  to  the  respect  i 
grantees  and  appear  upon  record,  not,  lio 
ever,  in  pursuance  of  any  new  arrangeme 
or  understanding,  nor  with  the  intention 
change  or  modify  the  conditions  of  t 
contract.     An   ice   and    cold   storage    pta 

agreement,  he  cannot  have  recourse  to  t 
original  executory  contract.  Utah  Sav. 
T.  Co.  V.  Stoutt   (Utah)    102  Pac.  865. 

So,  also,  is  an  executory  contract  to  e- 
real  estate  and  give  perfect  title  and  for 
defect  in  the  title  by  reason  of  an  on 
standing  dower  right  of  the  grantor's  »■' 
tbe  grantee  must  look  to  the  general  cot 
nants  of  warraiitv  concaire''  in  his  der 
Coleman  v.  WUittle,  79  S.  C.  212,  128  Ai 
St.  Rep.  841,  60  S.  G.  r.23. 

Where  the  executory  contract  contai 
covenants  as  to  water  rights,  the  surrend 
thereof  by  tbe  purchaser,  acceptance  of 
deed  to  the  property,  and  the  execution 
a  purchase  price  mortgage,  amount  t 
a  waiver  of  the  covenants  in  the  executoi 
contract,  whether  or  not  tbe  deed  contan 
different  covenants  with  reference  to  thi 
matter.  Tipton  v.  Ellsworth,  18  Idaho.  !0 
109  Pac.  134, 

While  acceptance  by  the  vendee  of  a  co 
veyance  by  the  vendor,  tendered  aa  pr 
formanee  of  his  executory  contract  to  en; 
vey.  merges  the  executory  contract  in  II 
deed,  and  extinguishes  any  covenants  < 
title  contained  therein,  it  is  a  serious  qur 
tion  to  determine  in  all  cases  what  const 
tutes   an   acceptance   by   the   vendee,   as 

ferformance  on  the  part  of  the  vendc 
he  latter  question  ivas  not  discussed  i 
the  cases  heretofore  considered,  and  it 
not  clear  whether  they  are  authority  fi 
the    proposition    that    mere    acceptance   1 

title  in  the  executory  contract,  or  wheth. 
the  cases  are  merely  baaed  upon  the  a 
sumption  that  the  acceptance  in  quest  it 
was  in  full  performance  of  the  execuloi 
contract.  Of  course,  where  the  conveya^^ 
contains  warranties  relating  to  title,  in  su 
stance  covering  the  same  subject-matter  i 
that  contained  in  the  executory  agreemei 
and  fraud  or  .mistalEe  is  not  alleged,  tl 
assumption  that,  by  acceptance,  the  rend' 


1910. 


LOFTUS  V.  READ. 


461  . 


was  upon  the  lots  described  in  the  con- 
tract, but  was  out  of  repair  with  many 
parts  missing,  and  it  was  necessary  to  re- 
pair, improve,  and  overhaul  the  building 
and  machinery  to  put  the  plant  in  running 
order.  Plaintiff  immediately  took  posses- 
sion under  the  contract,  repaired  the  build- 
ing, and  made  many  improvements  upon 
the  plant,  expending  therefor  the  sum  of 
$4,456.49.  He  paid  the  first  instalment  of 
interest,  $237.50,  due  September  1,  1906, 
on  the  note  accompanying  the  mortgage, 
and  $190.30  for  insurance,  and  performed 
the  conditions  of  the  contract  on  his  part. 
A  few  days  before  November  25,  1906,  he 
requested  the  defendants  to  submit  the  ab- 
stract of  title  for  examination;  but  it  was 
not  submitted  until  about  December  1, 
1906,  when  it  was  handed  to  the  plaintiff's 
attorney  for  examination.  On  December 
7th  this  attorney,  after  examining  the  ab- 
stract, refused  to  approve  the  title,  and 
cubmitted    written   objections,   as    follows: 


"(1)  There  are  three  tax  deeds  on  the 
property  from  the  city  to  J.  C.  Douglas,  is- 
sued March  28,  1873,  July  19,  1880,  and 
April  20,  1882,  respectively.  (2)  There  is 
a  deed  from  Higgonbotham  to  Douglas 
dated  June  18,  1881.  (3)  There  is  unpaid 
a  sale  certificate  from  the  city  to  Thomas 
Quinn,  for  special  taxes  for  the  year  1868. 
No  deed  issued  on  certificate.  (4)  Sale  of 
lots  by  county  to  W.  D.  Kelly  for  delin- 
quent taxes,  1883.  (5)  Special  tax  for  pav- 
ing and  curbing  Cherokee  in  the  sum  of 
$119.07,  not  marked  paid.  (6)  A  life  es- 
tate in  one  sixth  said  lots  is  outstanding 
in  Dacotah  S.  Ryan.  (7)  Mary  R.  Loft  us 
was  (apparently)  the  owner  of  a  life  es- 
tate ...  on  March  20,  1906.  (8)  The 
fee  in  remainder  is  outstanding  in  the 
heirs  of  the  body,  born  and  to  be  born  of 
Kate  V.  Sheedy,  Jeptha  D.  Ryan,  Mary  R. 
Loftus,  Thomas  G.  Ryan,  and  Ethan  B. 
Ryan.  (9)  On  March  20,  1906,  the  follow- 
ing suits  were    (and  still  are)'  pending  in 


accepted  as  being  in  full  performance  of  the 
contract  of  the  vendor,  would  be  natural; 
but  where  the  covenants  are  dissimilar,  or 
the  conveyance  accepted  contains  no  cove- 
nants in  substance  similar  to  the  covenants 
of  title  contained  in  the  executory  contract, 
the  assumption  that  the  acceptance  of  the 
conveyance  by  the  vendee  was  as  a  per- 
formance of  the  executory  contract  by  the 
Tendor  is  unnatural,  unless  the  cases  in- 
dulging in  this  assumption  are  construed 
to  hold  that  mere  acceptance,  without  ref- 
erence to  the  intention  of  the  parties,  con- 
stitutes a  merger  of  the  executory  contract 
in  the  conveyance  accepted.  This  doctrine, 
however,  is  in  conflict  with  that  herein- 
after considered,  to  the  effect  that  the  ques- 
tion of  acceptance  is  one  of  intention,  to 
be  determined  from  all  the  facts  in  the 
case  (see  infra,  3.) 

2.  Acceptance  under  protest. 

Where  the  vendor  tenders  a  deed  as  a 
full  compliance  with  his  executory  contract 
to  convey,  £he  fact  that  the  deed  does  not 
contain  the  covenants  of  title  contracted 
for  in  the  executory  contfact,  and  that  the 
vendee  for  that  reason  protested  a:^ainst 
liccepting  it  and  even  asserted  that  he 
would  not  accept  it  as  in  full  compliance 
with  the  contract,  does  not  prevent  the  ex- 
tinguishment of  the  contract,  if  the  deed 
is  finally  accepted  by  the  vendee,  even 
though  under  protest  or  reservation,  where 
the  vendor  insists  that  the  tender  is  in  full 
performance  of  his  executory  contract. 

Thus,  an  agreement  by  a  vendor  to  pay 
snd  redeem  back  taxes,  or  that  the  vendee 
may  do  so  and  charge  to  the  vendor,  is 
merged  in  a  deed  containing  covenants  of 
warranty.  The  only  remedy  of  the  vendee 
is  upon  such  warranty,  and  this  is  true 
although  he  protested  against  accepting  the 
31  L.R.A.(N.S.) 


deed  as  a  compliance  with  the  contract,  and 
demanded  an  accounting  of  the  back  taxes, 
and  said  that,  in  accepting  the  deed,  he 
did  so  only  as  a  partial  compliance  with 
the  contract.    Bull  v.  Willard,  9  Barb.  641. 

So,  where  parties  to  an  executory  eon- 
tract  for  the  sale  of  real  estate  differ  as 
to  the  nature  of  the  deed  which  the  vendor 
is  required  to  execute,  he  insisting  that  he 
is  not  required  to  execute  a  warranty  deed, 
the  execution  by  the  vendor  of  a  quitclaim 
deed,  and  its  deposit  in  escrow  to  be  ac- 
cepted by  the  vendee  as  a  complete  per- 
formance of  his  contract,  merges  the  cove- 
nants contained  in  the  original  contract,  if 
the  deed  is  accepted  by  the  vendee;  and  it 
is  immaterial  that  he  accepts  it  under  pro- 
test. Porter  v.  Cook,  114  Wis.  60,  89  N. 
W.  823. 

But  where  a  contract  to  exchange  per- 
sonalty, the  exact  value  of  which  was  there- 
after to  be  determined,  for  real  estate,  pro- 
vided that  the  owner  of  the  personalty  was 
to  be  allowed  for  any  encumbrance  on  the 
real  estate  over  the  stipulated  amount,  the 
fact  that  a  deed  of  the  real  estate  there- 
after executed  contained  a  provision  that  it 
was  subject  to  an  encumbrance  amounting 
to  more  than  the  amount  stipulated  in  the 
contract,  and  the  acceptance  of  it  under 
protest  by  the  owners  of  the  personalty,  did 
not  constitute  a  merger  of  tne  contract  in 
the  deed,  to  the  extent  that  the  vendor 
could  not  be  compelled  to  make  good  his 
agreement  that  he  would  allow  for  all  ex- 
cess of  encumbrance  above  the  stated 
amount.  Wilson  v.  Wilson,  115  Mo.  App. 
041,  92  S.  W.  145. 

3.  Doctrine  that  acceptance  is  a  queS' 
tion  of  intent. 

In  many  jurisdictions,  where  an  execu- 
tory contract  to  convey  real  estate  contains 
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the  district  court  of  Leavenworth 
which  may  ripen  into  judgment  I 
said  lots:  Fred  Woolfe  ft  Co.  v.  Mury  R. 
Loftua  et  a).;  Walter  S.  Hregg  v.  Haty  B. 
LoftuB  et  al.;  JanieB  1).  Welch  v.  Mary 
R.  LoftuB  et  al.  (10)  The  taxes  of  1906 
are  unpaid. 

These  objections  were  made  in  good 
faith.  Whatever  title  tlio  defenduntg  bad 
in  the  premises  came  through  the  will  of 
Mrs.  Loftus's  father,  in  which  she  and  her 
brothers  and  Bisters  were  dcviseeB,  and  by 
conveyances  mode  by  the  other  devisees  to 
her.  The  defendantB  promined  to  remove 
the  objections,  one  of  which  was  that  a 
fee  in  remainder  was  outstanding.  As  the 
defendants  contended  that  such  was  not 
the  effect  of  the  will,  tliey  promised  to  have 
the  question  determined  to  the  satisfaction 
of  the  examining  attorney,by  asuit  to  quiet 

covenants  relating  to  title  which 
in  substance,  incorporated  In  th 
queiitiy  executed  conveyance,  the  question 
whether,  by  accepting  the  conveyance  """ 
vendee  did  so  as  a  complete  perfortnan 
the  vendor's  contract,  -with  the  intentii 
waiving  liis  right  under  the  covenants  of 
title  in  the  executory  coulraot,  is  one  of 
intention,  to  be  determined  from  all  the 
fncts  in  the  case.  Sessii  v.  Arthur,  183 
Mnaw.  230.  66  N.  E,  804;  Minor  v.  Edwards, 
12  Mo.  137,  *9  Am.  Dec.  121;  German 
American  Real  Kstate  Co.  v.  Starke,  84 
Hun,  430,  32  N.  Y.  Supp.  403;  Davis  v. 
I,ee,  G2  Wash.  330,  132  Am.  St.  Rep.  973, 
100  Pac.  752. 

In  Davis  v.  Lee,  supra,  holding  that  the 
acceptance  of  a  quitclaim  deed  is  not  a 
waiver  of  stipulation  of  title  contained  in 
an  executory  contract,  the  rule  was  as- 
serted that  where  there  are  stipulations  of 
title  in  an  executory  contract  for  the  sale 
of  real  estate,  and  a  subsequently  executed 
deed  does  not  contain  provisions  in  per- 
formance of  BUch  Btipntatlons,  the  true 
question  is  whethsr  the  parties  have  inten- 
tionally waived  such  stipulations.  Tliis  is 
a  question  of  fact  which  may  be  proved  by 
tbe  deed  or  by  extrinsic  evidence.  If  plainly 
expressed  in  the  deed,  tbe  evidence  is  con- 
clusive; if  not,  the  queBtion  is  open  to  other 
evidence.  In  the  absence  of  any  proof  on 
the  subject,  there  ib  no  presumption  that, 
by  accepting  a  deed  containing  no  cove- 
nants of  title  similar  to  the  ones  incor- 
porated in  the  executory  contract,  the 
vendee  waived  such  covenants. 

Whether  a  purchaser  of  property  on 
executory  contract,  which  was  to  be  con- 
veyed free  of  encumbrance,  by  accepting  a 
deed  subject  to  an  encumbrarre.  took  the 
same  as  a  satisfactory  performance  of  the 
contract,  or  hb  only  a  partial  performance, 
reserving  the  right  to  insist  upon  damages 
as  to  the  part  not  performed,  is  a  question 
of  intention,  and  the  burden  of  showing  the 
intention  to  waive  is  upon  the  vendor. 
Sessa  V.  Arthur,  183  Mass.  230,  66  N.  K. 
E04. 
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title  or  otherwise, 
took  back  the  abstroi 
since  retaiucd  it.  Re] 
ise  to  make  the  titlt 
attorney,  plaintilf  con 
sioo  of  the  plant,  aw 
necesBary  improvemeul 
no  further  payments 
The  defendants  left  f< 
they  remained  for  the 
following  mouths,  dun 
were  negotiations  betu 
ing  toward  a  different 
lion  of  the  property, 
The  plHintilT  did  not 
objections  to  the  titi 
title  not  satisfactory 
(lid  the  defendants  re 
and,  although  inducing 

Wlietlier  a.  purchase! 
cepting  a  deed  contain] 
intended  to  waive  his 
traot  of  purchase  to  : 
real    estate   free    and 

upon  a  finding  by  the 
ing  such  intention.  S! 
Mo.   137,  49  Am,  Dec. 

A  contract  for  the  a 
be  conveyed  by  warn 
covenants  of  title,  and 
the  vendor  should,  at 
give  full  poBSGBsion  of 
vendee,  is  not  necessar 
containing  full  coveiia 
covenant  as  to  posses, 
covenant  is  waived  by 
a  question  of  intentio 
from  all  the  evidence  i 
American  Real  Estate 

Compare  with  Hull 
641,  wherein  it  is  said 
of  the  parties  at  the  t 
and  delivery  of  the  d 
importance  upon  the  q' 
execution  and  delivery 
or  extinguishment  of  t 
that  the  question  is  i 
of  the  parties,  but  of 
effect  ot  tbe  acceptanc 

fr.  Rule  that  covena 
only  to  the  eiten 
the  deed. 

In  many  cases  the  di 
as  a  merger  of  the  con 
A  part  performance  o 
remains  binding  as  to  i 
tained  in  it  conferriuf 
the  grantee,  and  formi 
sideration  on  which  li 
the  purchase  money, 
contained  in  the  deed. 
9  Watts,  9;  Atwood 
638;   Cot  v.  Henry,  32 

On  this  theory  it  is  I 
contract  for  the  exchan 
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it  the  title  would  be  made  aatis-  ' 
thi:}'  took  no  itvpi  to  do  so,  anil 
ctH  were  not  reinuved.     In  the  fal) 

the  defendants  gave  notice  that 
mid   do    nothing    furtlier    with    re- 

the  title.     Tlieieupon,  on  October 

tbe  plnintill  acrvod  upon  them  a 
notice  of  bia  election  to  rescind  the 

becauae  of  tlieir  fuilure  to  com- 
I  ita  conditiona.  The  rental  valut 
premjBes  without  the  repair*  and 
nents  made  bj  the  plaintiff  from 
e  he  began  the  operation  of  the 
.til  be  gave  notice  of  the  resciMion 
1  of  aeventeen  months),  la  $75  per 
with  the  improvementa,  the  rental 
1150  per  month. 

the  foregoing  facta  ft  judgment  was 
rcBcinding  the  contract,  and  for  the 


cancelation  o(  the  note  and  mortgage  upon 

the  delivery  to  the  clerk  of  a  conveyance  of 
the  premiaea  to  Mary  It.  Loftua.  The  court 
charged  the  plaintilf  with  the  rent  of  the 
premiaes  at  $75  per  month,  and  credited 
him  with  the  interest  and  insurance  paid, 
end  the  sum  expended  for  rcpaira  and  im- 
provements, and  found  tbat  there  waa  due 
to  him  $4,103.29,  which  was  charged  as  a 
lien  upon  the  premises. 

Mesara.  James  F.  Getty,  F.  D.  Hutcb- 
IngB,  and  D.  F.  Carion,  for  appellants: 

The  contract  between  the  parties  is 
merged  into  the  deed,  note,  and  mortgage 
executed  and  delivered  aubaequcntly  there- 


ich  parly  aasumes  a  mortgage  on 
erty  to  be  conveyed  to  hini,  is  not 
n  deeda  subsequently  executed,  con- 
no  assumption  of  the  mortgages. 
L  V.  Gould,  149  Va.  68,  24  Atl.  160. 
ecutory  agreement  to  convey  real 
ear  of  all  encumbrance,  where  not 
by  a  clause  of  general  warranty 
1  in  the  deed,  is  not  merged  there- 
is  enforceable,  since  the  execution 
Iced  supersedes  an  executory  con- 
convey  only  to  the  extent  that  the 
udea  the  provisions  of  the  contract. 
iiisions  not  included  still  remain  in 
'  reason  of  the  original  contract. 
V.  Paitton,  7  Pa.  Super.  Ct.  25D. 
ving  and  applying  the  foregoing 
Close   V.   Zel'l,    141    Pa.    390,   23 

Rep.  296,  21  Atl.  770,  hold  that 
nal  contract  of  indemnity  against 
ve  title  to  real  estate  subsequently 
I  by  a  deed  contnining  envennnta 
al  warranty,  but  no  coveniint  of 
18  not  merged  in  tbe  deed.  The 
id  tbat  where  tlie  agreement  for 
rj  waa  made  before  or  at  time  of 

or  afterwards,  the  right  to  recover 
mnity  in  an  action  on  the  apecial 
nt  must  be  sustained,  whether  the 
nt  ia  by  written  or  by  spoken 
and  added,  such  agreement  is  not 
in  a  deed  if  made  before  or.  at  the 
the  deed,  and  ia  not  discharged  by 
nt  of  general  warranty  in  the  deed. 
,he  same  effect,  Walker  v.  Franco." 
203.  5  Atl.  208;  Drinker  v,  Byera, 
&  W.  528. 

cnant  containing  an  agreement  for 
of  real  estate,  by  which  the  grantor 
0  keep  open  a  certain  canal  for  the 
f  the  grantee  and  others,  is  merged 
("quenlly  executed  deed  wherein  the 

merely   reaerved   the   right   at   his 

0  dredge  the  canal,  nnd  expressed 
ntion  of  doing  so,  and   of  keeping 

1  open  for  the  benefit  of  the  owners; 
ol  evidence  is  not  admissible  to 
at.  at  the  time  of  the  execution  of 
.  the  grnntor's  general  agent  orally 
to  carry  out  the  agreement  con- 
\.(N.S.» 


tained  in  the  original  contraet,  it  not  ap- 
pearing that  he  had  authority  to  make  auch 
agreement.  Rice  v.  Lewis,  1  Sadler  (Pa.> 
402,  i  Atl.  SIO. 

V.  Conclusion, 

In  conclusion  it  may  be  remarked  that, 
in  the  absence  o^  fraud  or  mistake,  th' 
test  as  to  whether  prior  agreements  relating 
to  title  merge  in  a  suliscquently  execntpd 
conveyance  is  the  fact  of  acceptance  by  the 
vendee  as  in  full  performance  by  the  vendor 
of  his  executory  contract.  Upon  such  ac- 
ceptance, the  stipulations  in  the  executory 
agreement,  unless  collateral  thereto,  merge 
in  the  conveyance  without  reference  to 
whether  it  covers  the  same  ground  in  whole 
or  in  part,  or  whether  it  is  entirely  silent 
upon  the  subject.  And  in  this  connection 
it  may  be  observed  that  if  the  vendor 
tenders  a  conveyance  as  in  full  perform- 
ance of  his  agreement,  upon  acceptance  by 
tbe  vendee,  all  prior  stipulations  as  to  title 
are  merged  in  the  conveyance,  aa  the  vendee 
will  be  concluaively  deemed  to  accept  in 
accordance  with  the  terma  of  the  tender. 

The  serious  question  in  the  ordinary  case, 
however,  ia  the  nature  of  the  vendee'a  ac- 
ceinance,  whether  as  in  full  performance 
or  only  performance  prii  (nttjo.  The  caavs 
cited  under  auhdivision  I.  and  IV.  a,  1,  are 
not  clear  on  the  point  whether  tbe  court 
assumed,  aa  a  matter  of  law,  that  accept- 
ance by  the  vendee  w:i8  in  full  performance, 
or  whether  they  were  baaed  upon  Bndinga 
of  fact  to  that  effect.  It  may  from  them 
be  plausibly  argued  that  the  acceptance  by 
the  vendee  of  a  conveyance  by  the  vendor 
ipso  facto  merfca  all  prior  atipulntlons  of 
title;  and  if  this  rule  waa  not  denied  in 
other  jnriadictions,  nnd  the  doctrine  aa- 
serted  that  the  nature  of  the  acceptance 
by  the  vendee,  whether  in  full  or  partial 
performance  of  the  prior  executory  agree- 
ment, was  a  question  of  intention,  to  be 
determined  either  from  tbe  written  inntni- 
ment  or  from  extrinsic  proof,  and  that  the 
burden  was  on  the  vendor  to  prove  his  as- 
aertion  that  the  acceptance  by  the  vendee 
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Pac  646;  Gnoi  t.  AiidertOD,  40  Colo.  396, 
15  L.R.A.(N.S.)  108T,  93  Pac.  475;  2  Dev- 
lin, DeedB,  S  S50a;  Stocum  t.  Bracy,  G5 
Minn.  2*9,  43  Am.  St.  Rep.  499.  56  N.  W. 
826;  Weit  Boundary  Re&I  Estate  Cki.  v. 
Bajleea,  80  Md.  495,  31  Atl.  442;  Beaslef 
V.  Phillips,  20  Ind.  App.  1S2,  50  N.  E.  488; 
Horner  v.  Lowe,  159  Ind.  406,  64  N.  E.  218; 
Riley  v.  North  Star  Min.  Co.  152  (M.  649, 
93  Pac.  194;  Douglas  v.  Union  Mut.  h.  Ins. 
Co.  127  III.  101,  20  N.  B.  61. 

The  plaintiff  mutt  seek  liia  remedy,  if 
lie  has  sustained  nny  injury  by  failure  of 
title,  by  a  suit  on  the  covenants  in  bia 
deed. 

Rawie,  Covenants,  4th  ed.  586;  2  Kpnt, 
Com.  g  471;  Barkliamsted  v.  Case,  6  Cono. 
628,  13  Am.  Dec.  92. 

A  mere  expression  as  to  the  validity  of 
a  title  to  real  estate,  unaccompanied  by  any 
assertion  of  knowledge  or  axaminution, 
made  by  one  not  a  lawyer,  is  a  mere  state- 
ment of  opinion. 

29  Am.  &.  Eng.  Enc.  I^w,  2d  ed.  p.  665; 
Choate  V.  Hyde,  129  Cal.  580,  82  Pac.  118; 
Drake  v.  Latliam,  50  111.  270;  llond  v.  Ram- 
sey, 89  111.  29;  Conwell  v.  ClilTord,  45  Ind. 
302;  5  Am,  t  Eng.  Enc.  Ijiw,  p.  324; 
Johansson  v.  Stephansen,  154  V.  S.  626  and 
23  L.  ed.  lOOS,  14  Sup.  Ct.  Rep.  1180. 

A  party  cannot  obtain  relief  upon  the 
giiiiiiKls  of  false  and  fraudulent  rcprcseiita- 
tiona.  where  it  appears  that  he  has  not 
relicl  npon  them,  but  has  made  his  own 
tnvestifnition  of  the   facts. 

Provident  Loan  Trust  Co.  v.  Mcintosh, 
68  Kan.  452,  75  Pac.  49S,  1  A.  &  E.  Ann. 
Caa.  906;  Grentner  v.  Fchrcnscliield,  64 
Kan.  7G4,  S8  Pac,  619;  Slaughter  v.  Ger- 
Bon,  13  Wall.  379,  20  L.  ed.  627;  Farns- 
worth  V.  Duffner,  H2  U.  S.  43,  35  L.  ed. 
931,  12  Sup.  Ct.  Rep.  164;  Smith  v.  Cur- 
ran,  138  Fed.  150;  Farrar  v.  Churchill.  135 
U.  S.  609,  34  L.  ed.  24G,  10  Sup.  Ct.  Rep. 
771;  Mather  t.  Barnee.  146  Fed.  1000; 
Claggett  T.  Crall,  12  Kan.  397;   Crocked  y. 

was  in  full  performance  of  his  executory 
contract,  the  cases  would  readily  be  ac- 
cepted as  sustaining  the  broad  doctrine  that 
mere  acceptance  constitutes  a  merRPr,  in 
the  absence  of  any  showin|>  to  tlie  contrary. 

In  view,  however,  of  the  cases  that  bold 
that  the  question  of  acceptance  is  one  of 
intention,  a  doubt  is  raised  as  to  the  extent 
to  which  the  cases  flrst  considered  sustain 
the  rule  that  acceptance  by  the  vendee  will 
be  presumed  to  be  in  fnll,  rather  than  par- 
tial, performance  by  the  vendor  of  hia  ex- 
ecutory nerepment;  and  in  this  connection 
it  la  to  be  noted  that  the«e  cases  do  not 
gn  to  the  extent  of  so  holding,  and  the 
doctrine  thev  aaBPrt  is  not.  strictly  speak- 
ing, in  conflict  with  the  rule  that  the  quea- 
lion  whether  acceptance  by  the  vendee  is  in 
full  or  part  performance  is  one  of  intention. 

Nearly,  if  not  all,  the  cases  may  b« 
31  L.R.A.(N.S.) 


Manley,  164  ni.  282,  56  Am.  S 
45  N.  E.  G7T,  18  Mor.  Hin.  Rep. 
v.  Staudenmayer,  56  Kan.  3S 
760;  Youle  t.  Fosha,  76  Kan. 
1090;  White  v.  Smith,  39  Kan. 
931. 

Plaintiff,  by  hia  conduct  : 
waived  hib  right  to  a  reaciuio 

Provident  Loan  Trust  Co.  i 
68  Kan.  462,  76  Pac  498,  1  A. 
Cns.  906;  Wood  v.  Staudeninaj 
399,  43  Pac.  760;  Gale  Sulky  h 
(;o.  V.  Moore,  46  Kan.  324,  H 
Cookingliam  v.  Dusa,  41  Kan,  : 
95;  Donnel  v.  Clark,  12  Kan.  1 
Keepers,  39  Kan.  105,  17  Pac.  7 
Reynolds,  38  Kan.  432,  16  Pac 
V.  Burnbam,  15  N.  D.  677,  lOS 
Meatier  v.  Jetfriea.  145  Mich.  I 
W.  094;  Arnold  v.  Hagerman,  4 
186,  14  Am,  St.  Rep.  712,  17  At 
man  v.  Mickey,  41  Kan.  34S,  2 
Weybcich  v.  Harris,  31  Kan.  92, 

The  evidence  failed  to  show 
feet  of  title  waa  coDt«mplaIi 
contract. 

19  Am.  ft  Eng.  Enc.  Law,  M 
(lammon  v.  Blaisdell,  45  Kan.  2 
SJiO;  Horn  v,  Butler,  39  Minn. 
\V.  S33;  Kane  v.  Rippey,  22  ( 
Pac.  I8O5  Stiles  v.  Steele,  37  K 
Pac.  661;  Mead  v.  Altgeld,  136 
N.  E.  388;  McBride  v.  Stein*ed< 
rOS.  83  Pac.  822. 

Mr.  A.  E.  Demsey,  for  ippe 

Plaintiff  did  not  waive  his 
rcBciasion  by  delay. 

29  Am.  k  Eng.  Enc  Law,  pp.  6K 
1096,   1106;  Wilcox  v.  LaUin,  9 

29  Pac.  226;   Wicks  v.  Smith,  21 

30  Am.  Rep.  433;  Diehl  v.  Adx 
Mut.  Ins.  Co.  58  Pa.  443,  9S  Am 
Ross  y.  Swan,  7  Lea,  467; 
Kni^hta  Templara  t  M.  Life  Ind 
94  Wia.  538,  69  N.  W.  364;  Sup 
-ise   on   Law,   pp.   466,   467;  Farl 

reconciled  on  the  theory  thsl 
by  the  vendee  of  a  conveyance 
performance  by  the  vendor  of  lii' 
agreement  merges  prior  slip" 
title.  Whether  acceptance  b^  tbi 
in  full  performance  or  only  in  P 
formance  is  a  question  of  intent 
determined,  first,  from  the  instn 
ecuted,  and  if  they  are  ambipjc 

Coint,  then  from  extrinsic  proof. ' 
eing  on  the  vendor  to  estaNi'l 
tention  that  the  vendee  accepts 
vcyance  in  full  performance  of 
executory  agreement.  Of  coor 
prior  stipulations  as  to  tit>  "< 
tially  covered  in  the  later  cmimJ 
fact  of  itself  ordinarily  shoiri  tit 
veyance  waa  accepted  in  fall  P" 


LOFTfS  V.  READ. 


CmI  Co.   216   Pa,   209.   65   Atl.   551; 

V.  Myera,  46  Pa.  96;  Napier  v.  Dar- 
n,  70  Pa.  64;  Burk'B  Appeal,  75  Pa. 
15  Am.  Bep.   SST;   Reid   v.  Burns,  13 

St    49. 

■SOD,  J.,  delivered  the  opinion  □!  the 

defendant!  predicate  error  upon  the 
overruling  kh  objection  to  evidence 
the  petition,  a  demurrer  to  the  evi- 
and  a  motion  to  set  aside  the  Bnd' 
if  fact.  It  ia  argued  that  the  con- 
was  merged  in  the  deed  and  mort- 
nnd  that  the  only  remedy,  in  caie 
tie  is  defective  or  should  fail,  is  upon 
ivenanta  of  the  deed;  also,  that  the 
iff  waived  any  right  to  rescission  by 
nntinued  delay.  It  is  further  urged 
he  amount  allowed  for  improvements 
excessive,  and  that  the  defendants 
entitled  to  rent  of  the  property  as 
red  by  the  expenditures  with  which 
ire  charged. 

principal  question  is  whether  the 
ions  of  the  contract  conceding  the 
vere  waived  by  the  acceptance  of  the 
It  is  urged  in  support  of  the  alleged 
r  that  the  contract  was  superseded 
(tinguished  by  the  deed,  and  that  all 
pulations  were  merged  therein.  That 
s  the  effect  of  a  deed  when  subae- 
y  accepted  in  satiaFuction  of  the  con- 
I  of  an  executory  contract  must  be 
ed.  This  conveyance,  however,  was 
contemporaneously  with  the  contract. 
contained  provisions  for  the  future 
ry  of  an  abstract  showing  a  good 
satisfactory  to  the  plaintilTs  attor- 
No  payment  was  made  at  the  time: 
the  $500  deposited  remained  in  the 
to  be  delivered  only  when  the  nb- 
ahould  be  approved.  The  provision 
I  abstract  to  be  furnished  in  the  fu- 
and  the  clause  requiring  an  expendi- 
>f  $3,000  for  improvements,  indicate 
he  transaction  was  not  considered  ot 
d  by  either  party  as  flnnlly  closed  by 
livery  of  the  deed  and  mort^nge.  In 
3n  to  this,  the  court  found  that  these 
I  were  delivered  contrary  to  the  in- 
n  of  the  parties,  and  not  with  any 
ion  to  waive  or  modify  the  terms  oF 
^eement. 

ras  held  in  Hampe  v.  Hingins,  74  Kan. 
5  Pac.  1019  (syl,},  that  "a  written 
ct  for  the  sale  of  real  estate  is  siipcr- 
and  extinguished  by  a  subsequent  deed 
iveyanee   between   the   same    particn. 

itions  contained  in  the  contrnct."  In 
linion  it  was  said:  (page  29g,  74 
"In  our  view  the  evidence  furnished 
t  face  of  the  two  instruments,  and 

i,A.{N.s.)  ; 


also  by  the  extrinsic 
indicate  that  the  part 
aa  a  complete  settle  me 
trove rsy  concerning  t 
ance  of  the  land.  Thi 
itiated  by  the  contrat 
with  the  deed."  In  tl 
not  cover  the  stipulat 
contract,  and  the  circu 
clusively  show,  as  the; 
that  case,  that  the  tri 
On  the  contrary,  bot 
aa  still  open,  and  the 

alleged  merger,  it  will 
doctrine  rests  upon  tl 
conveyance  as  a  perfi 
tract.  Thus,  it  is  said 
(2d  ed.)  i  S50b,  that 
to  all  contracts,  that  j 
merged  in  the  final 
executed  by  the  parti< 
to  ft  deed  based  upor 
vey.  When  a  deed  is 
ed  as  performance  of  i 
the  contract  is  merge 
was  held  in  Slocum  v. 
43  Am.  St.  Rep.  499, 
this  question  of  met 
that  it  ii  competent  t( 
the  deed  was  not  accep 
of  the  contract.  The 
would  be  a  very  clea 
between  plaintiffs  mer 
strument  as  a  convey 
eepting  it  aa  perforn 
contract.  We  therefor 
have  been  competent  1 
proved  by  parol  the  a 
ply  that  their  accept) 
performance  of  defen 
only  conditional.  Sue) 
contradict  the  terms  < 
to  prove  that  it  was 
aa  a  conveyance  acco 
(p,  253.) 

It  cannot  be  said,  i 
that  the  contract  was 
No  inconsistency  appei 
tract  and  the  deed,  a 
the  Former  were  not  n 
by  the  latter.  Witbec 
532;  Nothe  v.  Nomer, 
134;  Close  v.  Zell,  141 
Rep.  296.  21  Atl.  77( 
that  no  merger  was  in 
ed.  however,  that  this 
ported  by  any  eviden 
the  parties  was  a  prop 
aidercd,  as  well  as  the 
struments.  and,  in  ad 
was  the  testimony  of 
was    agreed    that    the 
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deed  should  remain  In  the  bank,  but  th^t 
carelessly  or  unintentionally  the  exchange 
waa  made,  instead  of  leaving  them  there  aa 
intended.  In  the  light  of  this  testimony, 
and  of  all  the  cireum stances,  we  cannot 
say  that  the  flnding  U  not  supported  by 
any  evidence. 

The  question  whether  tlie  plaintiR 
waived  the  objections  to  the  title  was  clear- 
ly one  of  fact.  The  mere  circumstance 
that  he  took  and  held  possession  of  the 
property  is  not  conclusive.  Possession  was 
expressly  stipulated  for  in  the  contract, 
and  his  continuance  in  holding  it  is  ex- 
plained by  the  repeated  promisea  of  the 
defendants  to  remove  the  objections.  The 
nature  of  the  remedy  which  they  proponed, 
namely,  a  suit  to  quiet  title,  would  ni 
sarily  requir*  time,  and  a  reasonable  delay 
for  that  purpose  should  not  be  construed 
a  waiver,  until  some  act  was  done  or  not 
given  evincing  ao  intention  to  refuse  to 
comply  with  the  promiae.  When  such  no- 
tice was  given,  the  plaintiff  acted  prompt- 
ly by  serving  bis  notice  at  rescission,  offer- 
ing to  reennvey  the  premises,  and  demand- 
ing a  return  of  the  note  and  mortgage. 

The  court  is  not  called  upon  to  determine 
the  validity  of  the  objections  made  to  the 
title.  The  parties  by  their  contract  aftreed 
that  the  title  should  be  made  satisfactory 
to  the  plaintiff's  attorney.  This  was 
done.  Objections  which  appear  upon  their 
face  to  be  substantial  were  made,  and  ' 
not  removed,  and  a  Snal  refusal  to  obviate 
them  was  given.  That  they  were  made 
good  faith  is  found  by  the  court.  That 
such  a  stipulation  is  valid  and  will  be  en- 
forced is  not  an  open  question  in  this  state. 
Hollingsworth  v.  Colthurst,  78  Kan.  455, 
18  I,.R.A.(N.S.)  Til,  130  Am.  St.  Bep.  382, 
96  Pse.  861.  The  plaintiff  was  not  re- 
quired to  accept  a  title  which  he  had  been 
adviied  was  defective,  and  incur  the  risli 
of  litigation,  expense,  and  loss.  He  had 
provided  agninst  such  hazards  by  a  i>tipu- 
lation  that  the  title  should  be  satisfactory 
to  his  attorney. 

Again,  it  is  urged  that  there  should  be 
no  recovery  because  the  plaintiff  failed  t 
Introduce  the  abstract  in  evidence.  Thi 
was  unnecessary.  It  was  in  the  hands  of 
the  defendants,  and  it  was  not  necessary 
for  the  court  t«  examine  it.  for  the  sufB- 
ciency  of  the  title  was  not  in  issue.  It 
was  only  necessary  to  show  that  it  bad 
been  examined  by  the  plaintiff's  attorney, 
and,  in  the  absence  of  bad  faith,  his  objec- 

The  petition  contained  allegations  that 
fraudulent  representations  concerning  the 
title  had  been  made.  As  there  was  no  find- 
ing of  fact  supporting  these  allegations,  it 
31  L.R.A.(N.S.) 


ia  argued  that  there  can  be  no 
notwithstanding  these  avermen 
cause  of  action  was  not  for  fraudn 
resentations,  but  for  the  failure 
title  as  provided  in  the  contract 

Another  contention  of  the  dcfti 
that  the  evidence  diacloaed  the  1 
the  plaintiff,  before  entering  into 
tract,  consulted  with  an  attorney 
ing  the  condition  of  the  title,  and 
must  have  relied  upon  the  advic 
attorney.  It  is  suBlcicnt  to  say  t 
withstanding  such  consultation, 
these  stipulations  with  reference 
title.  Whatever  advice  he  mtj 
ceived,  he  had  a  right  to  secure  n 
antees  and  make  aucb  condition! 
other  party  was  willing  to  conctt 

It  is  contended  tlint,  instead  of 
the  expenditures  made  for  impn 
the  court  should  only  have  sllc 
value  of  the  improvements;  but  t)i 
the  rule  in  auch  casea  Upon  the  ) 
of  such  a  contract,  the  party  not  in  < 
entitled  to  recover  the  necessary 
tures  he  has  properly  made  npon  i 
of  the  performance  of  the  agree 
the  other  party.  King  Bros.  v.  P 
Block  Mach.  Co.  SI  Kan.  809, 
1071;  8  Am.  A  Eng.  Enc.  Ls«, 
638.  Especially  should  this  be  so  . 
where  the  contract  expressly  pmri 
he  shall  make  auch  expenditures, 
it  is  said  in  tiie  argument  for  tbf 
ants  that  "we  are  not  controver 
amounts  paid,  but  we  are  seriouih 
verting  the  question  aa  to  whetl 
went  into  repairs  and  improTCD 
operating  expanses,  and  we  make 
jections  upon  that  grouDd."  The 
expended  for  improvements  sod 
was  determined  by  the  court  up 
petent  evidence,  and  the  finding 
cannot  now  l>e  disturbed. 

FinaFly,  it  is  urged  that  the  eoui 
have  allowed  rent  for  the  proper! 
improved  condition.  Manifestly,  tb 
be  true  if  the  defendants  had  htm 
with  interest  upon  the  expend itu 
as  they  were  not,  they  shouU  oaij 
the  rent  of  the  property  aa  it  was 
the    improvements. 

That  an  agreement  to  purchaM 
tate  may  be  rescinded  where  tbc 
refuses  or  is  unable  to  convey  a  > 
able  title,  as  agreed,  will  not  be 
verted.  The  facts  found  by  Ui 
bring  the  case  within  the  operalioc 
principle.  The  consideration  had  i 
paid  except  a  little  interest,  the  i 
ments  made  in  pursuance  of  the  *( 
are  upon   the  property  of  the  vtni 
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;hta  of  iaih  partiu  were  protected 

lag  no  error  in  the  proceedings,  the 
:nt  is  affirmed. 

the  JuBticcB  concur. 

lion   tor   rehearing   denied. 


ERVING  H.  MIXEB. 


(207  Mug.  141,  03  N.  E.  240.) 

IcmtlnK  Ilqnor  —  tranaportatlon  — 
>rance  of  chftracter. 

hat  a,  common  carrier  haa  aa  a  rule 
ht  to  compel  the  shipper  to  diacloae 
I  the  contents  of  a  package  does  not 
inapplicable  to  him.  irhen  he  trans- 
intozicating  liquors  in  honest  ignor- 
if  the  character  of  the  package,  a 
e  in  posing  a  penalty  upon  anyone 
than  a  railroad  or  a  street  railway 
ny  tranaporting  liquors  in  no-license 
without  a  permit. 

;r  —  intoxicating  llqnora  —  In- 
;ilan  of  packaces. 
^'here  a  carrier  ia  forbidden  by  atat- 
transport  intoKicating  liquore  with- 
permit.  he  may  uae  reasonable  efforts 
e  cEtablishtnent  and  publication  of 
1  rules,  by  sufficient  inquiry,  or.  in 
iilar  cases,  by  inspection  of  packages 
lerwiec,  to  ascertain  whether  or  not 
■ating  liquors  constitute  any  part 
goods  ofTered  for  transportation,  and 
to  handle  any  aa  to  which  this  right 

(December  2,  1010.) 

e.  —  See  Adama  Exp.  Co.  r.  Com.  IS 
ISS.)  1182,  and  note  appended 
>,  as  to  carrier's  ignorance  of  con- 
Qf  package  as  defense  in  prosecution 
ansportinj;  intoxicating  liquor  into 
it  ion  territory. 

irance  of  particular  facts  as  affecting 
a'l  responsibility  for  other  violations 
:  intoxicating  liquor  statutes  is  con- 
1  in  the  notes  to  State  v,  Powell,  6 
(N.S.>  477,  end  Bacot  v.  State,  21 
(N.S.)  625,  on  misUke  as  to  bever- 
I  defense  to  charge  of  illegal  sale  of 
;  and  Harper  v.  State,  25  L.R.A. 
<  eilfl,  as  to  seller's  ignorance  of 
w  t 
minor.  And  see 
«yer  v.  Mould.  28  I.„R.A.(N.8.J  602. 
icnowtedge  on  part  of  owner  necessary 
.rge  him  with  conduct  of  tenants  or 
J. A.  (N.S.) 


EXCEPTIONS  bj  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  action  in  which 
he  was  convicted  of  illegally  transporting 
intoxicating  liquor  into  a  city.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Hr.  James  W.  BnllUan,  for  defendant. 

Ur.  Hcnrr  C.  AttwIII,  for  the  Commoo- 
wealtb: 

Unless  a  wrongful  Intent  or  guilty  knowl- 
edge is  made  an  essential  element  of  the 
prohibited  act,  the  violator  may  be  convict- 
ed and  punished  even  if  he  haa  no  design  to 
disobey  the  law. 

Com.  V.  Boynton,  2  Allen,  100;  Ctom.  t. 
New  York  C.  fH.  R.  R.  Co.  202  Mass.  304, 
23  LR.A.(N.S.)  350,  132  Am.  St.  Rep.  607, 
•i.  E.  794,  IS  A.  A  E.  Ann.  Cas.  687. 


RncCi  3.,  delivered  the  opinion  i 


the 


This  complaint  charges  the  defendant 
ith  illegBliy  transporting  intoxicating  li- 
quor into  the  city  of  Lynn,  where  no  licenses 
of  the  first  five  classes  for  the  sale  of  in- 
toxicating liquor  and  no  permits  to  trans- 
part  such  liquor  into  the  city  bs''.  been 
granted.  The  defendant,  a  driver  in  the 
employ  of  a  common  carrier,  had  upon  his 
load  for  transportntion  in  Lynn  a  sugar 
barrel,  not  marked  hy  the  seller  or  con- 
signor as  required  by  Rev.  Laws,  chap.  100, 
g  4S,  for  packages  containing  intoxicating 
liquor.  There  was  nothing  about  the  ap- 
penrance  of  the  barrel  to  cause  suspicion  as 
to  its  contents,  and  the  defendant  was  ig- 
norant of  tlie  fact  that  it  contained  intoxi- 
cating liquor.  The  superior  court  refused 
to  instruct  the  jury  that,  unless  the  de- 
fendant knew  that  the  barret  contained  in- 
toxicating liquor,  or,  from  its  appearance 
and  all  the  circumstunces,  ought  reasonably 
to  have  been  put  on  inquiry  ns  to  its  con- 
tents, he  should  be  acquitted.  The  ques- 
tion presented  is  whether  this  refusal  was 
error.     Broadly     stated     the     inquiry     is 

others    in    selling    intoxicating    liquor    on 
premises  in  violation  of  injunction. 

Other  aspects  of  the  general  question  of 
criminal  responsibility  as  alTected  by  knowl- 
edge or  lack  of  knowledge  of  pi>rticular 
facts  are  discussed  in  tlie  note  to  Uaker  v. 
State,  27  L.R.A.(N.S.)  1097,  aa  to  belief 
in  termination  of  former  marriage  as  a 
defense  to  a  prosecution  for  bigamy;  Brown 
V.  State.  26  L.R.A.(N.8.1  661.  on  effect  of 
defendant's  mistake  as  to  age  of  girl  under 
statute  denouncing  sexual  offenses;  Terri- 
tory V.  Harwood,  20  L.R,A.(N.S.)  504,  as 
to  ignorance  that  pnrties  to  marriage  are 
under  age  as  defcnne  to  prosecution  for  of- 
ficiating at  the  marriage;  State  v,  Andette, 
IB  L.R.A.(N.S.)  627,  as  to  ignorance  that 
other  person  was  married  as  defense  to 
prosecution  for  adultery. 
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whether  «  common  carrier  or  his  Bervant 
can  be  convicted  of  the  crime  of  illegaUy 
transporting  intoxicating  liquor  under  the 
Btatute,  wlien  he  does  not  know  and  has 
no  reason  to  surmite  that  there  i«  intoxicat- 
ing, liquor  in  a  package  delivered  for  trans- 
portation by  »  seller  or  consignor  who  baa 
violated  the  law  by  failing  to  mark  such 
package  plainly  and  legibly  with  the  kind 
and  amount  ot  liquor  it  contains. 

Ill  the  prosecution  of  crimes  under  the 
common  law  apart  from  statute,  it  ordina- 
rily is  necessary  to  allege  and  prove  a  guil- 
ty intent,  and  as  a  general  principle  a  criiuc 
is  not  committed  if  the  mind  of  the  per- 
_son  doing  the  act  is  innocent.  An  evil  in- 
tention and  an  unlawful  action  must  concur 
in  order  to  constitute  a  crime.  But  there  are 
'luuiiy  instances  in  recent  times  where  the 
legialnture  in  the  exercise  of  the  police  pow- 
er has  prohibited  under  penalty  the  per- 
formance of  a  specific  act.  The  doing  of  the 
inhibited  act  constitutes  the  crime,  and 
the  moral  turpitude  or  purity  of  the  motive 
by  which  it  was  prompted,  and  knowledge 
or  ignorance  of  its  criminal  character,  are 
immaterial  circumstances  on  the  question 
of  guilt.  The  only  fact  to  be  determined  in 
these  cases  ie  whether  the  defendant  did  the 
act.  In  the  interest  of  the  public  the  bur- 
den is  placed  upon  the  actor  of  ascertaining 
at  bis  peril  whether  his  deed  is  within  the 
prohibition  of  any  criminal  statute.  Tbere 
are  many  illustrations  of  such  exercise  of 
legislative  pow«r,  as,  for  instance,  the  sell- 
ing of  milk  below  a  designated  standard 
(Com.  V.  Wheeler,  205  Mass.  384,  01  N.  E. 
415,  18  A.  k  E.  Ann.  C<is.  319;  Com.  v.  War- 
ren. IQO  Mass.  533,  36  N.  E.  308)  ;  the  driv- 
ing of  an  unregistered  automobile  (Feeley 
V.  Melrose,  206  Mass.  329,  334,  27  L.R.A. 
(N.S.)  use,  91  N.  E.  300):  being  present 
uiiere  gaming  implements  are  found  (Com, 
V.  Smith,  laa  Mass.  370,  44  N.  E,  603); 
obstructing  a  highway  more  than  five 
minutes,  even  through  uulawfut  interference 
by  trespassers  (Com.  v.  New  York  C.  &  H. 
R.  R.  Co.  202  Mass.  394,  23  L.R.A.(N.8.) 
350,  132  Am.  St.  Rep.  507,  88  N.  E.  704, 
16  A.  &  E.  Ann.  Cas.  687);  bigamy  and 
adultery  by  marriage  with  one  honestly, 
upon  reasonable  ground,  but  mistakenly, 
supposed  to  be  single  (Com.  v.  Mash,  7  Met. 
474;  Com.  v.  Thompson.  II  Allen,  23,  67 
Am.  Dec.  685;  C«ra.  *.  Hayden,  103  Mass. 
4S3,  457,  23  L.R.A.  318,  47  Am.  St.  Rep. 
466,  40  N.  E.  846,  9  Am.  Crim.  Rep.  408)  ; 
killing  for  sale  an  animal  under  n  desig- 
nated age  (Com.  v.  Raymond,  07  Mass. 
667);  being  present  where  implements  fo> 
smoking  opium  are  found  (Com.  v.  Kane, 
173  Mass.  477,  53  N.  E.  910);  admitting 
a  minor  to  a  billiard  ball  (Com.  t.  Em- 
mons, 98  Masa.  6);  selling  adulterated 
31  L.B.A.(N.S.) 


milk   (Com.  T.  Farren,  9  Alien,  48 
ing  and  selling  naptlia    (Com.  t. 
1S5  Mass.  04,  6ft  N.  £.  1067;  CMd. 
wortb,   118  Mass,   441];   sale  of 
butter  inadvertently  not  wrapped 
ed   hy   the   employer    and   require< 
(Com.   v.   Gray,   160    Mass.   327,  : 
47),     See  also  Com.   t.  Lavery,  I 
13,  73  N,  E.  864;  Com.  r.  Murphy, 
66,  30  L,R.A.  734,  52  Am.  St  Re] 
N.   E,   S04,    10   Am.   Crim.   Rep.  I 
v.  Connelly,  163  Mass.  539,  40  N 
Com.  V.  Shea,  150  Masa.  314,  £3  ! 
Com,  V.  Julius.  143  Haas.  132,  8  N 
Com.  V.  Dyer,   128  Mass.  70.     Th 
pie    has    been    very    frequently   a| 
statutes  respecting  intoxicating  11 
Com,  V.  Boynton,  2  Allen,  lAO,  it 
that  one  could  be  convicted  of  selbi 
eating  liquor  even  though  he  had  i 
to  suppose  that  it  was  intoxicatin 
same   effect,  see   Com.  v.    Goodmin 
117;  Com.  v.  Hallett,  103  Mass.  49S 
Uhrig.    138   MiiHS.   402.   5   Am.  Ci 
323;   Com.  v.  Savery,  145  Mass.  i 
E.     611;     Com.     v.     Daly,     14S  M 
10  N.  E.  209;   Com.  v.   O'Kean,  1 
584,  26   N.  E.  97.     The  sale  by  ■ 
liquor  dealer  to  a  minor,  though 
good   faith   and   without   reason  b 
that   tbe   purchaser   was   below  i; 
V.  Stevens,  153  Moss.  421,  11  LI 
2e  Am.  St.  Rep.  847,  26  N.  E.  9: 
V.    Finnegan,    124   Maaa.    324),  oi 
honestly  but  erroneously  supposed 
guest  on   the   Lord's   dky    (Com.  ' 
182  Mass.  22,  04  N^  K  407;  Con 
lin,   168  Mass.  482,  497.  21  L.ILA 
N.   E.    663;     Ccon.   v.     Barnes,    1! 
611),  have  all  been  held  crimes  he 
utei    of    this    nature.      This    rule 
generally,  though  not  universallj', 
out  the  United  SUtes.     See  csiea 
in  Haynes  v.  StaU,  118  Tenn.  709, 
(N.S.)    559,    121    Am.   "'     "  "    ' 
S.  W.  261,  12  4.  t  E. 
V.    Powell,   41   N.   C 
477,  63  S.  E.  516,  and 
Ark.  422,  26   I./.R.A.(I 
737,  18  A.  &  E.  Ann. 
sumed   in   Com.  v.  Ril 
L.R.A.(N.S.)     1122,    a 
the  crime  created  by  ] 
§  60,  of  delivery  by  i 
of     intoxicating    liquc 
it  in  a  book  belonged  t 
It  becomes  necessary 
and  history  of  the  sti 
present  complaint  is  fi 
cedent  enactments  of  i 
ing  the  general  subject 
er  it  falls  in  the  same 
tion   license   law   now 
enacted   by   BUt   ISlj 
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I  no  provision  respecting  the  transpor- 
i  of  liquora.  By  Stat.  1878,  chap.  207, 
raiiaportntion  of  intoxicating  liquurs 
nmiiciiialitieB  where  licenaea  were  not 
pd.  with  intent  to  sell,  or  having  rea- 
le  cause  to  believe  that  thef  were  in- 
il  to  be  Bold,  in  violation  of  law,  was 
Iden,  and  whoever  wilfullj  violated 
|>roviBion  of  the  law  was  subject  to 
hment.  In  a  respect  immaterial  to  the 
it  inquiry,  this  statute  was  amended 
at.  1879,  chap.  282.  By  the  consolida- 
of    pre-existing    enactments    in    Pub. 

1882,  cliap.  100,  §  18,  the  word  "wit- 
'  was  omitted,  and  has  not  since  ap- 
d  in  any  statute  touching  the  trans- 
tion  of  intoxicating  liquor, 
t,  1S97,  chap.  271,  required  plain  and 
e   marking  of   the   packages   with   the 

of  the  consignee,  and  the  keeping  of 
te  records  by  the  common  carrier  rc- 
ing  all  packages  containing  intoxicat- 
quor.    These  provisions  were  re-enact- 

Rev.  Lavs,  chap.  100,  gg  48^2,  both 

Stat.  1006,  chap.  421,  the  legislature 
still  more  stringent  and  detailed  pro- 
is  respecting  the  transportation  ol 
r  into  or  through  no- license  munici- 
les.  It  was  enacted  by  g  1  of  this  act, 
-  which  this  complaint  is  framed,  that 
lerson  or  corporation,  ewept  a  railroad 
treet  railway  corporation,  shall,  for 
or  reward,  transport  spirituous  or  in 
ating  liquors  into  or  in  a  city  or  towi 
hich  licenses  of  the  first  five  classe 
the  sale  of  intoxicating  liquori 
not  granted,  without  first  l^eing 
led  a  permit  so  to  do  .  .  .;"  and 
4  that  "any  person  violating  the  pro- 
i>s  of  this  act  shall  be  punished  by  a 
.  .  .  or  by  hnprisonment  .  . 
r  both,  .  .  .  and  any  violation 
awa  relative  to  the  transportation 
■eating  liquors,  by  a  person  holding 


shall    I 


nder   > 


"  Sections  2  and  H  of  this  act  make 
sion  for  tlie  granting  of  permi 
transportation  of  liquors  in  so-called 
^^nse  cities  and  towns. 
is  cbvioue  from  these  successive  enact' 
8  tliat  the  legislature  has  been  strug- 
to  make  it  more  and  more  dilTicult  tc 
iport  liquor  secretly  into  cities  and 
s  where  licenses  are  not  granted.  It 
said  by  Hammond,  J.,  in  Cc 
g  Liquors,  172  Mass.  311,  at  page  315, 
'.  E.  380,  while  discussing  the  purpoSF 
tat.  1807,  chap.  271:  -'The  act  whf 
festly  intended  to  meet  some  diFRcultiev 
h  had  been  encountered  by  the  govern- 
.  in  the  prosecution  of  common 
,.R.A.|N'.S.) 


(or  illegal   keeping  of  intoxicating  liquors, 
1  to  make  it  more  difficult  for  the  guilty 

escape  detection  when  setting  up  the 
fraudulent   defense   that  the   liquors   found 

the  possession  of  the  carrier  were  for  de- 
lery  by  him  as  such  to  some  person.    It  is 
ly  one  of  the  many  statutes  which  indi- 
cate that  the  policy  of  the  commonwealth 
>  require  that  the  traffic  in   liquors  in 
state  shall  be  open,  so  that  every  step 
shall  l»e  exposed  to  the  scrutiny  of  the  au- 
ities,  and  that  the  violation  of  the  law 
may  be  the  more  easily  detected." 

The  desire  of  t^islative  bodies  to  restrict 
intemperance  by  regulation  of  the  transpor- 
tation and  sale  of  intoxicating  liquor  is  al- 
most universal.  It  was  said  in  Scott  v. 
Donnld.  185  U.  S.  58,  01,  41  L.  eii.  032, 
WO,  17  Sup.  Ct.  Rep.  206,  26fl:  "The  evils 
attending  tlie  vice  of  intemperance  in  tlie 
use  of  spirituous  liquors  are  so  great  that 
a,  natural  reluctance  is  fett  in  appearing  to 
interfere,  even  on  constitutional  grounds, 
with  any  law  whose  avowed  purpose  is  to 
restrict  or  prevent  the  mischief." 

Ho  question  of  constitutionality  arises  in 
the  present  case,  for  the  status  under 
which  this  complaint  is  made  is  not  open 
to  objection  in  that  regard.  Com.  v.  Poo- 
plfe's  Exp.  Co.  201  Mass.  504,  575,  131  Am. 
St.  Rep.  410,  88  N.  E.  420. 

It  is  earnestly  urged  in  the  present  case, 
however,  that  the  defendant's  employer,  be- 
ing a  common  carrier  and  as  snch  hound  U> 
accept  all  packages  otTered  to  him  for  trans- 
portation, and  as  a  general  rule  having  no 
right  to  compel  a  shipper  to  disclose  its 
contents  to  him  when  there  is  no  reason  to 
suspect  that  the  package  contains  an  illegal 
or  dangerous  object  (Crouch  v.  London  &  N. 
W.  R.  Co.  14  C.  B.  255;  Nitroglycerine  Case 
IParrotl  v.  Wells]  15  Wall.  524,  21  L.  ed. 
200),  the  statute  ought  not  to  be  inter- 
preted in  such  a  way  as  to  render  him  crim- 
inally liable  if  he  was  in  fact  innocent  of 
any  intent  to  transgress  the  law;  and  it 
is  further  pointed  out  in  support  of  thii 
argument  that  courts  of  other  jurisdictions 
have  held  carriers  liable  for  refusing  to 
transport  liquors  contrary  to  an  illegal  lo- 
cal ordinance  (Southern  Exp.  Co,  v.  Ross 
Co.  124  Ga.  581,  5  L.R.A.(N.S.)  010,  53 
S.  E.  185),  and  where  the  carrier  had  reason 
to  helieve  that  it  would  be  illegally  sold 
after  delivery  (Crescent  Liquor  Co.  v.  Piatt 
[C,  C]  148  Fed.  894).  See  cases  collected 
in  8  Cyc.  Law  k  Proc.  p.  372,  B. 

Notwithstanding  these  considerations.  w« 
are  not  inclined  to  relax  the  rule  so  plain- 
ly laid  down  in  many  cases,  nor  to  inter- 
fere with  the  policy  of  the  h-jjislntore  re- 
"pecting   the    regulation    of    transportation 
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and  sale  of  intoxicating  liquorn.  While  ttie 
rule  may  Beem  harah  at  first  siglit  in  iome 
of  ita  applicatioDB,  thia  raises  Dot  a  quea- 
tion  of  judicial  conat ruction,  but  of  legis- 
lative policy,  with  which  the  courts  cannot 
interfere  so  long  aa  no  constitutional  guar- 
anty is  infringed.  AltliOugb  the  aeverity 
of  the  rule  "has  been  criticiwd  with  inade- 
quate UDderatanding  of  the  grounda  for  it" 
(Com.  T.  Regan,  182  Mass.  Z2,  25,  64  N. 
E.  407),  they  are  pointed  out  with  clear- 
ness by  Holmes.  J.,  in  Com,  v.  Smith,  ISS 
Mass.  370,  at  page  3TS,  44  N.  E.  SOS,  504, 
in  this  language;  "When  according  to 
common  experience  a  certain  fact  geuerallj 
ii  accompanied  by  knowledge  of  tlie  further 
cIpnientB  necessary  to  complete  what  it  is 
tlie  final  object  of  the  law  to  prevent,  or 
even  short  of  that,  when  it  is  very  desirable 
that  people  should  lind  out  whether  the 
further  elements  are  there,  actual  knowl- 
edge being  a  matter  difficult  to  prove,  the 
law  may  atop  at  the  preliminary  fact, 
ia  the  pursuit  of  its  policy  may  make  the 
preliminary    fact    enough    to    constitute 

The  legislature  may  say  with  respect  to 
transportation  of  liquors  that  ordinarily 
common  carriers  do  not  transport  tliem 
without  either  knowing  or  having  reaaoi 
able  ground  to  suspect  their  nature,  ( 
that  usually  packages  containing  them  gii 
some  evidence  of  their  contents  to  those 
reasonably  alert  to  detect  it,  or  that  di 
ly  or  indireirtly  some  informatiou  generally 
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J  their 


acter.  See  also  Keller  v.  United  States,  211 
U.  S.  J3B,  150,  53  L.  ed.  737,  741.  29  Snp. 
Ct.  Rep.  470.  16  A.  4  E.  Ann.  Caa.  lOOS. 
The  language  of  the  statute  under  considera- 
tion ia  plain  and  unequivocal.  It  contains 
no  words,  such  as  "wilfully"  or  "knowing- 
ly," indicating  a  vicious  intent  aa  a  part  of 
the  crime  created.  There  is  nothing  about 
it  to  suggest  an  exception  for  the  benefit 
of  one  who  without  moral  biaine  violates 
its  terms.  Its  phraseology  discloaea  a,  leg! 
lative  determination  that  society  can  best 
be  protected  against  the  evil  aimed  at,  by 
a  rigorous  application  of  an  indi'xihle  rule. 
There  is  no  distinction  in  principle  between 
this  and  the  many  other  statutes  construed 
in  the  cases  we  have  cited.  It  muit  be  as- 
sumed that  the  legislature,  in  enacting  this 
statute  in  its  present  form,  bad  in  mind  the 
construction  placed  upon  similar  statutes. 
The  inference  ia  irresistible  that  it  intended 
no  difTerent  meaning  or  interpretation 
from  that  expressed  in  other  laws  of  like 
character.  Moreover  railroads  and  street 
railways,  common  carriers  which  do  not 
deliver  merchandise  to  houses  or  places 
,11  L.B.A.(N.S.) 


of  business,  are  exempted  from  the  i 
tion  of  the  statute,  although  they  art 
to  the  provisions  of  Rev.  L«ns. 
100.  S  4g.  as  are  all  ahjppers  of  iaU 
ing  liquor,  whether  by  railro&d,  railm 
other  carrier.  This  circumstance  ten 
iphasize  its  application  to  tboae  ea 
who  deliver  goods  in  such  a  way  aa  ti> 
especially  dilticutt  of  detection  violatic 
the  law.  Evasion  of  laws  of  thia  ki 
well  known  to  be  more  likely  to  be  prsi 
when  small  quantities  are  intohtd. 
ing  into  account  the  magnitude  of  the 
arising  from  the  use  of  intoxicatii 
quora,  and  the  manifest  struggle  of  th 
islature  by  successive  enactnicnta  to 
late  ita  transportation  so  that  accrec; 
be  prevented,  and  so  that  those  manic 
tiea  which  hove  voted  "no  license"  in 
protected  from  furtive  and  slyly  elandi 
elTorts  to  override  the  popular  deair 
freedom  from  its  illicit  tralGc,  an  c 
tion  ought  not  to  be  read  into  the  si 
contrary  to  what  seema  to  be  a  delit 
legislative  purpose  based  upon  groun 
public  policy.  It  follows  from  wha 
been  said  that  the  carrier  has  a  rig 
use  any  reasonable  efforts,  by  the  eata 
ment  and  publication  of  general  rah 
speciGc  inquiry,  or  in  proper  cases  b 
inspection  of  packages,  or  otherwise,  i 
certain  whether  intoxicating  liquors  e 
tute  any  part  of  the  goods  offered  for  1 
portation,  and  to  refuse  to  take  any 
which  this  right  ia  denied,  in  order  tc 
tect  himself  against  committing  the  i 
created  by  the  statute.  The  Nitro-glyi 
Case  (Parrott  v.  Wells)  15  Wall.,  at 
524,  21  L.  ed.  206,  involved  only  tbe 
liability  to  third  persons  at  common  U 
tbe  ground  of  negligence  of  a  carrier, 
had  ignorantly  and  innocently  receive 
transportation  nitroglycerine  which  ei 
ed  in  transit.  In  the  opinion,  at  pagi 
of  15  Wall.,  from  the  general  Btat4 
that  the  carrier  boa  no  rigbt  to  requ 
knowledge  of  the  contents  of  parage 
stances  of  special  legislation  conferring 
right  are  exempted.  In  Crouch  t.  tt 
&  N.  W.  R.  Co.  14  C.  B.  255,  there  wi 
fusal  to  receive  general  merchandise  ol 
by  transportation,  merely  because  of 
lination  by  shipper  to  diacloae  tbe 
tents  of  the  package,  but  without  pi 
the  demand  for  such  knowledge  on  the  1 
of  Stat.  8  &  9  Vict.  chap.  20,  |  105,  i 
authorized  the  carrier  to  refuse  to  n 
explosives.  It  is  apparent  from  wh 
said  by  Jervis,  Ch.  J.,  at  page  291.  It 
the  refusal  to  receive  had  been  baaed 
the  terms  of  this  section  a  different  i 
might  have  been  reactied.    Tbe  gcuera] 
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>n  whiob  tbe  defendant  reliei,  to  the  ef- 
t  thftt  ft  carrier  cuinat  insist,  ordinorilf , 
>n  obtaining  knowledge  of  the  character 
^oods  offered  for  traosportation,  is  aub- 
t  to  a  we  It -recognized  exception  where 
tute  exprcssli^  or  impliedly  confers  that 
ht  ,The  statute  with  which  we  are  deal- 
:  is  of  that  cloBB,  and,  b;  its  iinpoiition 
criminal  responsibility  for  transporting 
:  prohibited  articles,  necessarily  clothee 
'  carrier  with  power  to  obtain  such  knowl' 
[0  as  way  protect  him,  or  to  refuse  to 
:c  the  proffered  goods.  See  Tternard 
ams  Exp.  Co.  205  Mass.  254,  28  L.R.A. 
.S.)  293,  91  N.  E.  32S,  IB  A.  1  E.  Ann. 
I.  351;  Connors  v.  Cunard  8.  S.  Co.  204 
SB.  310,  26   L.R.A.(N.S.)    171,   134   Am. 

Rep.  662,  SO  N.  E.  601,  IT  A.  k  E.  AnD. 
!.   1051. 

Apparently  the  supreme  court  of  Vermont 
ched  an  opposite  conclusion  in  State  v. 
M,  S9.Vt.  260.  59  Am.  Sep.  700,  9  At). 
I.  It  is  to  be  noted,  however,  that  in 
ite  y.  Audette,  81  Vt.  400,  IB  L.R.A. 
.a.)  527,  130  Am.  St.  Rep.  1061,  70 
I.  833,  the  same  court  has  held  that  an 
oiieous,  though  honest  and  reasonable, 
ief  in  the  prior  deatli  of  an  earlier  con- 
t  of  one  of  two  parties  to  a  marriage 
a  defense  to  a  charge  of  adultery,  thus 
ipting  tlie  rule  laid  down  '  ~ 
L,  L.  R.  23  Q.  B.  Div.  168,  8  Eng.  Rut.  Cas. 

8  Am.  Crim.  Rep.  59,  rather  than  the 
itrary  rule  steadily  followed  in  thi 
nueslth  since  Com.  v.  Maih,  7  Met.  474, 
1  Com.  V.  Thompson,  11  Alien,  23,  87 
1.  Dec.  885,  and  generally  adopted 
oughout  this  country.i.  State  v.  Swett,  87 
.  99,  26  L.R.A.  714,  47  Am.  St.  Rep 
I,  32  Atl.  806,  related  to  n  different  kini 

crime  occurring  under  distinguishabli 
i^umstanc^s,  and  may  not  necessarily  b 
onsistent  with  the  result  here  reached 
;  if  it  is,  we  are  not  disposed  to  (oHow 

■:.Tceptions  overruled. 

People  V.  Spoor.  23.>  III.  230,  J26  Am. 
Rep.  197,  85  N.  E.  207,  14  A.  ft  E.  Ann, 
i.  038;  Parnell  v.  State,  126  Ga.  103,  54 


p.  1354.  lOfl  S.  W.  133;  .Tones  v.  State,  07 
I.  S4;  Utate  T.  Arminiiton.  25  Minn.  29; 
isell  T.  SUt«.  00  Ark.  ]8fi.  74  Am.  St. 
p.  78,  40  S.  W,  821;  Davis  v.  Com.  13 
sh.  318,  2  Am.  Crim.  Rep.  ]63i  State  v. 
hfeld,  23  Kev.  304,  34  L.R.A.  784,  62  Am. 
Rep.  SOO,  46  Pac.  802 ;  State  v.  Goode- 
F,  05  Me.  30,  1  Am.  Crim.  Rep.  42;  SUte 
Hughes,  58  Iowa,  105,  11  N.  \V.  700; 
drano  v.  State,  32  Tex.  Crim.  Rep.  214, 
Am.  St.  Rep.  775,  22  S.  W.  684, 
L.R.A.(N.S.) 


LOUIS  SEUFERT,  Respt., 

JAMES  M.  GILLE,  Impleaded,  etc., 

(230  Mo.  453,  131  S.  W.  102.) 

Partnership  —  diMolatlon  —  sbaor] 
by  corporation. 

1.  The  transfer  by  a  partnership  < 
its  assets  to  a  corporation  formed  to 
them  over,  and  the  issuance  of  corp 
stock  to  the  partners  for  a  portion  o 
assets,  with  the  expectation  that  th 
mainder  shall  be  collected  and  applii 
satisfaction  of  partnership  debts,  wi 
tbe  partnership  thereupon  ceases  to  do 
ness,  constitute  a  dissolution  of  it. 
Note  —  or  partner  —  dissolred  Ar 

2.  The  execution  of  a  note  without  k 

edge  or  consent  of  the  other  partner,  b, 


Note.  ^- Diaaolution    of   partnershi-i 
rea«on  of  formation  of  eorparatli 

The  question  indicated  by  the  fore 
title  has  received  a  negative  answer  in 
cases  and  a  positive  answer  in  other; 
this  is  due  not  so  much  to  differenc 
opinion  with  respect  to  tbe  state  of  tli 
as  variations  in  state  of  fact.  It  is  ^ 
bly  safe  to  say  that  the  mere  forroati 
a  corporation  does  not  necessarily  t 
nete  the  partnership  which  it  succeeds 
that  whether  it  does  or  not  depend 
the  additional  and  peculiar  facts  ant 
cumstances  of  each  case.  For  instoni 
determining  this  question  it  is  impo 
to  obaerve  whether  the  partners  them! 
intended  the  partnership  should  be 
solved,  or  whether  the  Arm  did  In 
cease  to  do  business  and  was  succeed 
all  things  by  the  corporation.  These 
other  facte  and  circumstances  go  to 
the  result  in  the  particular  case. 

This  question  uf  the  dissolution 
firm  by  the  formation  of  a  corporatioi 
sometimes  arisen  in  cases  where  no  > 
of  third  persons.  like  creditors,  have  i 
vened,  and  the  circumstances  of  some 
have  been  held  to  indicate  a  dissol 
while  the  circumstances  in  other  cases 
been  held  to  negative  it. 

Thus,  it  was  held  in  Hennessy  v.  Gi 
1  N.  D.  62,  44  N.  W.  1010,  that  wbi 
corporation  is  formed  in  puntunnce  o 
provision  in  articles  of  partnership  to  < 
on  the  business  bejnin  by  such  copar 
ship,  and  to  succeed  to  all  its  rights 
two  cannot  coexist;  nnd  that  upon  th 
corporation  and  orcanization  of  the 
panj  and  the  transfer  to  it  by  the  par 
ship  of  partnership  property,  the  firr 
between  the  partners  and  the  incorpori 
is  dissolved  and  thereby  ceases  to  i 
In  this  case  one  partner  who  did  not 
the  transfer  by  the  other  partner 
the  corporation,  sought  to  have  the  t 
fer  set   aside   and   a   receiver   eppointc 
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member  of  a  former  partnerihip  the  buai- 
neSB  of  which  has  been  abaorbea  bj  a  cor- 
poration, in  consi deration  ot  a  debt  of  the 
partnership,  is  not  binding  on  the  copartner 
if  the  payee  had  knowledge  of  the  dissolution 
effected  by  the  creation  of  the  corporg.tion. 
Same  —  msaent  —  eftect. 

3.  One  member  of  a  dissolved  partnership 
is  liable  upon  a,  note  executed  by  the  co- 
partner in   renewal  of  a  former  obligation 
if  he  gave  hia   implied  assent  thereto. 
Kiidence  —  partnership  funds  —  ratlfl- 

4.  Evidence  that  a  former  member  of  a 
partnership  settled  a  note  which  had  been 
executed  by  his  copartner  in  the  firm  name 
after  a  dissolution  of  the  partnership  is 
admissible  in  a  suit  upon  another  note  of 
the  same  character,  as  tending  to  show  that 
he  had  recognized  the  copartner's  authority 
to  sign  notes  in  the  name  of  the  Enn. 
Same  —  Indorsement  —  lack  ot  Ralborl- 

ty. 


doreed  by  the  partnership  bum  vit 
knowledge  of  a  retiring  member  or 
dence  of  benefit  to  the  firm,  are 
misaible  as  evidence  ot  his  recogr 
the  authority  of  hit  copartner  to 
to  execute  notes  in  the  name  of  t 
Partnership  —  dissolatton  —  ■■ 
to  assnine  snTetyshlp. 

6.  A  member  of  a  partnership  b». 
plied   authority    to    use    the   name 
firm  as  surety  for  a  corporation  wl 
formed  to  take  over  the  Business. 
Same  —  authority  to  Indorse  — 

ot  dealing. 

7.  Authority  by  one  member  of 
nership  to  his  copartner  to  use  t 
name  in  indorsing  paper  of  a  cor] 
formed  to  take  over  the  busineti 
partnership,  in  a  time  of  linancist ' 
does  not  establish  a  conrse  of  dta 
tween  the  parties  and  the  bnsine* 
will  continue  the  authority  in  fsvo 
business  eight  years  afterwards.  ' 
former  partner  has  retired  from  ' 
poration  and  all  interest  in  the  bmi 


sell  the  property  and  divide  the  proceeds,  but 
the  court  held  that  the  foregoing  state- 
ments of  law  applied  where  the  corporation 
had  the  whole  equitable  title,  although  it 
might  not  have  been  vested  with  the  legal 
title  because  of  the  fact  that  such  partner 
did  not  join  in  the  transfer,  but  that  it 
was  executed  without  his  knowledge. 

It  was  held  in  Cape  Sable  Co.'b  Cnse,  3 
Bland,  Ch.  650,  that  a  partnership  that  had 
been  formed  between  an  association  or  its 
members  of  the  flr«t  part  and  two  indi- 
viduals of  the  second  part  became  dissolved 
when  the  members  of  the  association  or- 
ganized themselves  into  a  corporation,  the 
obvious  gpround  of  the  decision  being  that 
the  corporation  was  a  new  and  artiflcial 
stranger  which  could  not  be  forced  upon 
the  individuals.  In  this  case  the  court  de- 
nied the  right  of  the  individuals  to  assert 
against  the  corporation  the  claim  which 
originated  before  the  organization  of  the 
corporation,  it  appearing  not  only  that  the 
c(ir|>oration  did  not  assume  the  debts  of  the 
association,  but  aUo  that  the  act  of  incor- 
poration provided  that  nothing  therein  con- 
tained should  relieve  the  members  of  the 
company  in  their  individual  capacity  for  or 
on    account    of    any    contracts    theretofore 

The  decision  in  Coggswell  ft  B.  Co.  v, 
CogRswell,  -  X.  .1.  Eq.  — ,  40  Atl,  213. 
was  that  both  as  between  the  partners  and 
as  against  a  corporation  organized  to  take 
over  the  firm  property  and  to  continue  its 
husinean  one  partner  was  not  entitled  to 
retain  benefits  secured  by  the  fraudulent 
reservation  to  himself  for  the  purpose  of 
preserving  light  and  air  for  his  individual 
property,  of  a  small  plat  of  ground  owned 
by  the  firm,  in  the  deed  of  conveyance  to 
the  corporation,  which  was  prepared  under 
the  direction  of  such  partner  and  was 
signed  by  the  other  partner  without  knowl- 
edge of  the  reservation  and  without  his 
3rL.R.A.(N.S.) 


attention  having  been 
course  of  its  opinion 
the  organication  of  th 
the  purpose  of  discoi 
ship,  and  the  convey  a  i 
property  to  it  in  e> 
stock  was  in  effect, 
one  step  in  the  diss 
nership  and  the  sett 
as  between  the  partne 
its  legal  effect.- 

It  was  held  in  Fran 
U.  S.  215,  30  L.  ed. 
951,  that  where  the 
conveyed  in  considers 
to  them  of  shares  of  i 
erty  and  assets  of  a 
poration,  which  was  • 
the  firm  buniness  am 
the  debts  thereof,  anr 
scheme  of  rcorganir.al 
minor  heirs  conveyed 
tive  authority  their  : 
erty  of  the  partnersh. 
minors  from  the  firm  1 
of  the  corporation,  a 
to  be  a  lien  upon  the 
court  iterated  and  re 
of  the  parties  causei 
partners  as  such  tc 
ground  of  the  decisio 
the  conveyance  of  t 
guardian,  upon  which 
to  be  enforced,  consti 
ment  of  the  lien. 

On  the  other  hand, 
kins  V.  Delahuntv.  13 
N.  y.  Supp.  885,  I 


ntmg    I 


one  who,  on  behalf  o 
alleged  partners,  acqi 
road  under  an  agreem 
ties  to  purchase,  impi 
mately  sell  it  and  ti 
profits  or  losses,  and 
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lenc«  •»  partn«rahip  nou  —■  appll- 
tlon  of  proceeds. 
In  a  suit  upon  a  note  executed  in 
!  oi  B  diasolvffd  partnership  hy  one  of 
Former  partners  against  his  copartner, 
I  nee  is  admissible  that  the  money  for 
h  the  note  of  which  that  in  suit  is  n 
val  was  borrowed  with  the  knowledge 
rfendant.  and  credited  to  the  account  of 
firm  on  the  books  ol  the  corporation, 
h  waa  organized  to  take  over  the  part- 

.1    —    Instrncttona    —    >atliorlty    o( 

In  a  suit  involving  the  power  of  a  ni 
of  a  dissolved   partnership  to  sign  the 

name  to  negotiable  paper  so  as  to  bind 

jther  partner,  no  inatiuction  should  be 

1  upon  the  question  of  his  power  to  tior- 

monej  on  the  firm  account. 

le  —  aathorltj  of  partner. 

.  In  a  suit  to  hold  the  retiring  member 

dissolved  partnership  liable  on  a  note 
'A  in  the  firm  name  after  dissolution, 
he  other  partner,  the  court  should  not 

tion  to  which  the  title  of  the  railroad 
subsequently  transferred, — it  was  held 
the  copartnership  was  not  ipso  facto 
linated  hj  the  organization  of  the  cor- 
tion  and  the  transfer  of  the  partner- 
assets  to  it,  and  must  be  deemed  to 
continued,  in  the  absence  of  proof  that 
as  merged  in  the  corporation,  either  hy 
ement  of  the  parties  or  in  distribution 
he  Copartnership  asaets.  The  defend- 
contended  that  when  the  property  was 
sferred  to  the  corporation,  the  original 
ract  was  terminated  both  by  agreement 
he  parties  and  by  operation  of  law ; 
the  court  aaid  that  tbe  original  agree- 
t  contemplated  the  continuance  of  thi' 
nersbip  until  Bnal  aale  and  the  realiaa- 
of  actual  and  not  paper  profits  or 
'B.  and  that  such  purpose  was  not 
tuated  by  the  transfer  to  the  corporn- 
organiied  by  the  parties  tbemselves 
lOut  any  division  or  distribution  of  the 
rtnership  assets. 

nd  it  was  held  in  Pearce  v.  Sutherland, 
:.  C,  A.  S19,  164  Fed.  609.  that  the 
lation  by  a  partnership  entered  into  for 
promotion  and  sale  of  mining  property, 
I  corporation  to  take  over  the  record 
of  an  option  acquired  by  the  firm  on 
lin  mining  property,  and  eventually  thp 
tq  nther  property,  does  not  necessarily 
t  u  dissolution  of  tbe  partnership,  nor 
ent  a  suit  for  the  dissolution  of  tbr 
and  for  an  accounting.  The  court  saiit 
this  case  was  similar  to  Monmouth 
■St.  Co.  V.  Means.  80  C.  C.  A.  627.  161 
159,  in  which  tbe  court  recognised  the 
Lence  of  a  copartnership  to  deal  in  real 
te  aided  by  a  corporation  organised  tn 
nerely  a  holding  company  for  the  part- 
hip  adventures.  The  latter  case,  how- 
,  does  not  aeem  to  have  involved  any 
tion  as  to  whether  the  partnership  had 
I  dissolved  by  the  formation  of  tbe  cor. 


instruct  tbe  jury  that  authority  to  perfon 
the  act  may  be  implied  from  all  the  fact 
circumstances,  course  of  businesa,  and  dea 
ings  between  the  parties  detailed  in  ev 
dence,  but  should  inform  them  what  act 
will  constitute  an  authorisation. 

(July  IB,  1910.) 

APPEAL  hy  defendant  Qille  from  a  jud{ 
.  ment  of  the  Circuit  Court  for  Jackso 
County  in  plaintiff's  favor  in  an  actio 
brought  to  recover  the  amount  alleged  t 
be  due  OD  a  certain  promissory  note.     R 

Statement  by   Fox,   J.! 

From  August,  1885,  to  June,  1891,  Jami 
M,  Oille  and  James  Van  Peymn  were  par 
nera  as  hardware  merchants  in  Kansas  Cit; 
Miasouri,  and  did  business  under  the  Sr: 
name  of  "Gille  &  Van  Feyma."  The  par 
nership  was  an  unlimited  one,  each  partni 
having  an  equal  share  therein,  and  it  did 

Bank,  45  S.  C.  216,  23  S.  E.  13,  that 
copartnership  was  not  diasolved  upon  tl 
expiration  of  the  term  fixed  by  its  orlgini 
articles,  at  which  time  a  corporation  I 
carry  on  the  business  was  organized  hy  tl 
managing  partner,  and  that  the  power  ( 
the  latter  to  bind  his  partners  continuei 
was  based  upon  the  facts  and  circumstanci 
of  the  case.  The  formation  of  the  corpori 
tion  and  tbe  transfer  of  the  assets  of  tt 
partnership  thereto  were  merely  treated  t 
circumstancea  hearing  upon  the  question. 

In  Whitley  v,  Bradley,  13  Cal.  App.  72i 
110  Pac.  696,  in  afiirming  an  order  appoint 
ing  a  receiver  pending  a  suit  by  one  par 
ner  to  dissolve  the  firm  and  enjoin  tt 
defendant  from  disposing  of  the  propert; 
the  court  held  that  wher^  a  corporation  wi 
formed  to  take  over  the  firm  property  an 
conduct  its  business,  such  object,  haweve 
not  having  been  consummated,  such  pro) 
erty  did  not  pass  upon  the  formation  < 
the  corporation  without  an  actual  transfi 
thereof;  and  that  until  such  transfer  w« 
made  the  property  remained  in  tbe  firm. 

In  Ruettell  v.  Greenwich  Ins.  Co.  16  I 
D.  646,  113  N.  W.  1029.  it  is  held  nierel 
that  the  organication  of  a  corporation  wit 
a  view  to  taking  over  business  of  a  pan 
nership,  hut  without  any  formal  transff 
nf  the  property,  did  not  of  itself  work 
transfer  of  the  title  so  as  to  defeat  s 
action  on  an  insurance  policy  on  the  prO] 
erty  in  favor  of  the  partnership. 

Tbe  question  of  dissolution  has  somi 
times  been  discussed  in  cases  involving  tli 
liability  of  partners  as  such  for  debts  coi 
tracted  after  tbe  organization  of  the  coi 
poratio 


Met*    < 


The  kindred  question  of  the  liability  of 
"orporation  formed  hy  a  firm  partnirahi 
or  association  for  debts  of  the  old  conceri 
'>n  the  absence  of  express  assumption  ( 
'•"aud.  was  made  tbe  subject  of  a  note  t 
29  L.R.A.(N.S.l  689. 
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general  wholesale  and  retail  hardware  busi- 
nesB.  The  buaineaB  of  the  ftrm  waa  largely 
done  by  Van  Pejma,  who  wai  ita  active 
manager,  and  to  him  was  left  ita  banking 
business  and  the  borrowing  of  money  in  its 
name.  In  June,  ISBl,  a  corporation  waa 
formed  with  Jamea  M.  Oille,  .lamea  Van  Pey- 
ma,  and  othera  ns  stocicholders,  under  the 
name  of  Oille  Hardware  &  Iron  Company, 
and  the  mercbandise  atock  of  the  partner- 
ship was  transferred  to  the  corporation  and 
oonstituted  in  part  ita  aaaets  or  capital 
stock.  In  July,  1883,  Van  Peyma  borrowed 
from  plaintiff,  Louis  Seufert,  who  was  a 
farmer  lirtng  near  Leavenworth,  in  Kansas, 
$2,000,  and  both  Van  Peyma  and  plaintiff 
aays  Van  Peyma  gave  a  note  for  that 
amount     to   plaintiff,   which    Van     Peyma 


signed,  "GUI* 
M.  Gille,  J 
Peyma  aaya 
to  the  Gille 
pany,  and  cr 
account  of  Gil 
carried  being  < 
On  April  2T, 
Karne.  In  ju 
$1,130  from  p 
turned  the  nu 
and  credited  t 
said  firm.  Th 
in  the  store  w 
neSB.  the  pi 
on  the  booka  < 
and  these  not 
store,  possibly 
by  Van  Peym 


nera,  notwithstanding  the  incorporation  of 
the  firm  and  its  business,  continue  to  obtain 
loans  in  the  firm  name,  ia  liable  on  the 
paper  given  in  the  name  of  the  flrm  by 
such  copartners  to  a  bank  which  had  at 
one  time  held  some  of  the  corporate  stock 
as  collateral  security.  First  Nat.  Dank  v. 
Conway,  67  Wis.  210.  30  N.  W.  215.  In 
thia  case  the  court  aaid:  "It  is  not  denie<t 
that  each  of  the  old  firms  was  to  furnish 
one  half  of  the  means  to  carry  on  the 
business  as  before.  Grotb  &  Peters  bor- 
rowed the  money  and  gave  the  notes  in 
the  name  of  the  firm  as  before,  and  the 
parties  carried  on  the  business  as  before. 
These  facts  constitute  strong  evidence  that 
the  firm  continued  after  the  incorporation. 
at  least  for  the  purpose  of  borrowing  money 
from  the  bank  and  obtaining  credit.  Why 
were  not  the  loans  thereafter  made  by  and 
in  the  name  of  the  corporation!  It  is  quite 
probable  the  banl^  would  not  have  loaned 
money  to  a  business  corporation  with  lim- 
ited liability  of  its  stocktiolders,  and  there- 
fore loaned  the  money  to  the  firm,  and  took 
the  stock  of  the  corporation  as  collateral 
•ecurity.  At  all  events,  the  loans  were 
actually  made  to,  and  the  notes  were  given 
by,  the  Brm,  and  the  only  question  is, 
Who  constituted  the  firm!  If  Groth  1 
Peters  were  bound,  why  not  the  Chicago 
members  of  the  firm,  when  they  all  received 
equally  the  benefits  of  the  loans?  The  in- 
corporation is  certainly  not  inconsistent 
with  a  continuance  of  the  partnership  so 
far  as  procuring  money  and  means  for  the 
business  was  concerned,  and  the  Arm  would 
still  remain  liable  for  indebtedness  incurred 
before  the  corporation  was  formed.  To  be 
evidence  of  a  dissolution  of  the  partnership. 
to  a  future  creditor  even,  it  must  be  im- 
possible that  the  partnership  could  be  con- 
tinued and  coexist  with  the  corporation  for 
any  purpose,  and  it  is  certainly  not  impos- 
tible.'* 

Rut  in  the  case  of  Dellapiaxza  v.  Folev. 
112  Cal.  380.  44  Pac.  727,  in  answering  the 
contention  that  a  statute  providing  tKat 
the  liability  of  a  general  partner,  even  after 
the  dissolution  of  the  copartnership.  In 
favor  of  persona  wbo  continue  to  extend 
31  L.R.A.l.\.S.) 
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oy^m,    and    Gille's    namefl    thereto,    interest 
a.t  8  per  cent  being  calculated  and  added  to 
the    principal  until   1901,  when  they   were 
combined  in  one  note,  which  note  was  re- 
newed  July  1,  1902,  and  which  renewal  note 
is  the  note  sued  on,  and  which  at  the  time 
amounted  to  $5,150.86.    It  was  signed.  "Gille 
A  Van  Peyma,  Jas.  M.  Gille,  and  Jas.  Van 
Peyma,"  and  all  the  signatures  were  made 
by    Van    Peyma.     The   defendant  Gille   de- 
nied  the  partnership  at  the  time  the  note 
iwas   given,  and  disputes  Van  Peyma's  au- 
thority  to  execute  the  note,   and   disputes 
his    hability    both    individually    and    as   a 
partner   of  Van   Peyma;    and   that   is   the 
real  issue  in  the  case.    Both  Gille  and  Van 
Peyma  are  defendants  in  the  case,  but  Van 
Peyma    admitted  the   partnership   and  the 


signatures,  and  at  the  trial  was  plaintiff's 
principal  witness.  The  questions  of  the  ex- 
istence of  the  partnership  and  of  Van  Pey- 
ma's authority  to  sign  the  firm  name  and 
Gille's  name  to  the  note  were  submitted  to 
the  jury,  which  returned  a  unanimous  ver- 
dict against  both  defendant.  Gille  alone 
appeals. 

The  contention  of  appellant  that  the  part- 
nership had  been  dissolved,  that  it  no  longer 
existed  when  the  note  was  given,  and  that 
Van  Peyma  had  no  authority  to  sign  the 
firm  name  thereto,  calls  for  a  further  elabo- 
ration of  the  facts.  It  may  clarify  the  situa- 
tion and  narrow  the  issues  to  legal  channels 
to  state  that  plaintiff  does  not  contend  that 
Van  Peyma  had  any  authority  to  bind  Gille 
individually    and    separately    from    his   re- 


unpaid;  the  creditor's  belief  in  the  existence 
of  any  such  liability  on  the  part  of  the 
defendants  as  partners  being  negatively  the 
fact  that  he  took  a  judgment  against  the 
corporation  for  such  firm  indebtedness,  and 
other  facts  and  circumstances. 

In  Thorpe  v.  Pen  nock  Mercantile  Co.  99 
Minn.  22,  108  N.  W.  940,  9  A.  &  E.  Ann. 
Cas.  229,  it  was  held  that  where  moneys 
were  advanced  to  an  insolvent  partnership 
by  a  third  person  with  the  understanding 
that  a  corporation  should  subsequently  be 
formed  to  take  over  the  business,  that  the 
partners   transferred   the    firm   property   to 
the  corporation,  which  continued  the  busi- 
ness under  a  different  name,  the  stock  being 
distributed   between   the   partners   and  the 
third   person    according    to    their    interests, 
it  was  held  that  the  claims  of  partnership 
creditors  were  inferior  to  those  of  creditors 
of   the  corporation,   it   appearing   that   the 
transfer   to   the   corporation    was    made    in 
good  faith,  and  not   in  fraud  of  creditors. 
The  court  said  that  the  firm  creditors  have 
no  lien  upon  the   firm   property,  but  that 
their  equity  is  a  derivative  one  not  held  or 
enforceable  in  their  own  right,  but  arising 
by  a  process  akin  to  subrogation,  through 
which  they   may   become   vested   with   the 
rights  of  the  partners  to  have  the  partner- 
ship property   applied  to   the   payment   of 
partnership  debts  in  preference  to  the  debts 
of  the  individual  members  of  the  firm.    But, 
the  court  said,  where  this  right  of  the  part- 
ners has  ceased  by  reason  of  their  convey- 
ance of  the  property,  the  derivative  equities 
of   the   creditors    are    thereby    also    extin- 
guished.   The  foregoing  argument  seems  to 
contain  an  implication  that  the  court  may 
have  regarded  the  partnership  as  dissolved, 
la  other  cases  involving  the  liability  of 
the  partners  as  such  for  debts  contracted 
after  the  formation  of  the  corporation,  it 
seems  to  be  conceded  or  assumed  that  the 
firm  may  have  been  dissolved  as  between 
the  partners,  and  the  partners   have  been 
held  liable   upon   the  ground  that   persons 
dealing  with    the   enterprise   did   not   have 
notice  of  the   alleged   dissolution.     It   will 
be  at  once   observed   that   these   cases   do 
not  come  within  the  scope  of  this  note  for 
31  L.R.A.(N.S.) 


I 


the  reason  that  the  note  concerns  the  fact 
of  dissolution  or  non-dissolution.  However, 
some  of  such  cases  will  be  herein  cited  for 
the  purpose  of  bringing  into  relief  the  pre- 
cise point  indicated  in  the  foregoing  title. 

A  case  that  brings  out  the  immateriality 
of  alleged  dissolution,  as  to  persons  having 
no  notice,  is  that  of  Goddard  v.  Pratt,  16 
Pick.  431,  holding  that  where  the  partners 
in  a  firm  incorporate  the  business  under  a 
name  differing  from  that  of  the  partner- 
ship, and  convey  all  of  the  partnership 
roperty  to  said  company,  but  adopt  a 
y-law  that  the  business  of  the  corporation 
shall  be  transacted  in  and  under  the  firm 
name,  such  acts,  although  possibly  consti- 
tuting a  dissolution  as  between  the  part- 
ners, were  insufficient  to  affect  the  liability 
of  the  partners  as  such  upon  contracts 
made  in  the  partnership  name  with  third 
persons  having  no  notice  of  the  true  con- 
dition. The  court  expressly  held  that  the 
acceptance  of  the  charter  and  the  organiza- 
tion of  the  corporation  had  no  tendency  to 
give  notice  to  the  third  persons  of  the  dis- 
solution of  the  firm;  and  the  court's  posi- 
tion in  the  matter  is  well  stated  in  the 
following  language  of  Shaw,  Chief  Justice: 
"These  two  facts  are  so  intimately  blended 
together,  as  they  bear  upon  this  question, 
that  is  to  say,  the  fact  of  dissolution  by 
the  partners,  as  among  themselves,  and  no- 
tice of  it,  either  general  to  the  community, 
or  particular  to  the  plaintiff,  that  there 
seems  to  be  little  use  in  considering  them 
separately.  The  fact  of  forming  a  corpora- 
tion under  an  act  obtained  for  that  pur- 
pose, and  transferring  the  whole  of  the  real 
estate  and  the  partnership  stock  and  prop- 
erty to  such  corporation,  standing  alone, 
would  be  strong  evidence  of  an  intention 
of  the  partners,  as  between  themselves,  to 
dissolve  the  partnership,  and  form  an  asso- 
ciation of  a  different  legal  character;  but 
the  regulation  adopted  at  the  same  time  to 
transact  their  business  in  the  name  of  the 
already  existing  firm,  made,  at  least  with 
the  tacit  consent  of  the  members  of  that 
firm,  the  business  to  be  conducted  and  car- 
ried on  by  the  agency  of  the  acting  and 
managing  members,  whose  names  appeared 
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lationHhip  aa  a  partner;  but  lie  only  con- 
tends that  he  had  authority  as  a  partner 
of  the  firm  of  Gille  k  Van  Peyioa  to  bind 
Gille,  and  that  he  signed  Gille'a  name  to 
the  note  with  the  intention  of  binding  him 
as  a  partner,  and  not  otherwise.  James  M. 
Gille  and  Jatnei  Van  Feyma  had  formerly 
resided  at  Leavenworth,  Kaiiind,  and  Gille 
conducted  a  mercantile  business  there,  and 
liad  bought  goods  through  Van  Feyma,  who 
.was  a  aaleBinHii  for  some  wholesale  hard- 
ware house.  Plaintiff,  Seufert,  resided 
about  IT  miles  from  Leavenworth,  and  lie 
and  Van  Peyma  had  known  each  other  for 
years,  and  had  been  friends  in  New  York 
prior  to  taking  up  their  abode  in  Kansas, 
in  about  1H08.  Gille  had  a  slight  acquaint- 
ance with  Seutert,  who  traded  with  him  in 
H  small  way  at  his  store.  In  1886  Gille 
and  Van  Peyma  formed  a  partnership  as 
hardware  merchants  under  the  Srm  name 
of  Gille  t  Van  Peyma,  and  had  a  store  on 
Union  avenue  in  Kansas  Cit;,  Missouri. 
This  business  they  conducted  at  that  store 
until  about  1690,  when  they  moved  to  an- 
other at  Santa  Fi  and  St.  Louis  avenues, 
and  continued  to  do  business  there  as  a 
partnership  under  the  same  name  until  (at 
least)  June  t,  1891.  During  these  yeari 
plaintiff  bought  some  goods  from  the  firm, 


cccaaionally  was  al  tlieir  atore,  botu 
visitor  and  a  customer,  but  thcT  bori 
DO  money  from  bim.  Vui  Peyma  dii 
row  money  in  the  name  of  tbe  firm 
banks,  and  gave  the  firm's  note,  aad 
of  these  notes  Mr.  Gille  thousbt  he 
cuted,  but  could  recall  no  ipecific  one. 
checks  were  signed  in  the  main  by 
Peyma.  On  June  I,  IB91,  the  corpor 
Gille  Hardware  &  Iron  Company,  wi 
ganized  with  a  capital  stock  of  flSO.O 
this  stock  $00,000  was  ianied  to  Gille. 
000  to  Van  Peyma,  — -■  '=-" •" 

sold  $J.ODO  t«  W. 
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in  the  firm,  indicated  strongly  an  intention 
to  continue  the  partnership,  as  between 
themselves  and  the  community.  But  as 
slreadv  slafcd.  it  seems  unnecessary  to  de- 
cide this  question  by  itself,  because  it  is 
well  settled  that  whatever  may  be  the  in- 
tention and  the  agreement  of  partners  to 
effect  a  dissolution  as  between  themselves, 
if  notice  of  that  fact  is  not  given,  it  can- 
not be  1e);atly  deemed  to  be  dissolved,  as 
regards  others," 

So.  where  a  corporation  was  organized 
by  the  members  of  a  firm  and  another,  and 
took  over  the  business  of  the  partnership 
and  conducted  the  same  without  change  of 
name,  or  place  of  business,  or  other  change 
whkh  might  reasonably  be  presumed  to 
have  imparted  notice  thereof,  it  was  held 
that  one  who,  without  actual  notice  of  the 
change,    transacted   business    with   and   ex- 

S ended  credit  to  the  corporation  in  the  be- 
ef that  he  was  dealing  with  the  firm. 
might  hold  the  partners  liable  for  the  debts 
therein  incurred  by  the  corporation.  Over- 
lock  T.  Hazard,  —  Ariz.  — .  100  Pse.  447. 
The  court  said  that  there  is  no  difference 
in  principle  between  the  case  where  a  cor- 
poration succeeds  to  the  liusiness  of  a  part- 
nership and  the  case  where  a  change  has 
been  made  in  the  membership  of  a  partner- 
ship, with  regard  to  the  duty  of  imparting 
notice  of  such  change;  and  that  since  the 
formation  of  the  corporation  was  not  at- 
tended with  such  change  of  name  and  place 
of  business  and  of  other  features  of  the 
business  as  was  suffiHent  to  raise  a  pre- 
sumption of  notice,  actiul  notice  was  neces- 
sary. And  the  court  also  remarked  that 
31  L.R.A.IN.S.) 
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that  Gilte  put  some  mone;  into  the 
iration,  and  that  may  explain  why 
:   as  much  stock  was  issued  to  liii 

issued  to  Van  Peyma.  The  ei 
:  of  merchandise  belonging  to  the  l!rin 
ille  t  Van  Peyma  was  turned  ovi 
rorporation,  and  in  payment  thereof  the 
ficates  of  stock  above  mentioned  were 
d  to  Van  Peyma  and  Gille  individually, 
inventory  of  the  partnership  on  June  1, 
,  amounted  to  $164,253.90,  and  that 
>Bented  the  stock  of  merchandise  turned 

to   the   Gille   Hardware   &   Iron   Corn- 
After    that    time,    tlie    corporation 
iliued  to  do  a  general  mercantile  husi 

both  wholesale  and  retail,  at  the  store 
tnta  F6  and  St.  Louis  avenues,  and  Istei 
it  just  wlint  dste  does  not  appear,  moved 
'alnut  street,  snd  continued  to  do  busi- 

there  until  it  made  an  assignment  in 
lary.  1903.  When  the  stock  of  mer- 
(tise  of  the  firm  was  turned  over  to  the 
sration   on  June   1,   ISSl,  the   parti 

of  Gille  &   Van  Peyma  ceased  to  buy 

sell   goods.      It   owed   debts   and   debts 
due   to   it,   and   Van   Peyma   testified 

at  that  time  the  corporation  wai 
id    to  the   partnership,   in   an    amount 
h  he  places  at  920,000  or  I2S,000,  and 

"the  corporation  was  in  our  debt  (or  I 

time,"  but  he  also  says  that,  when  hi 
the  money  from  plaintiff,  the  partner 
was  "heavily  in  debt  to  the  corporation,' 

"things  had  changed,"  and  that,  aftei 
corporation    was   formed,    the   partner 

did  nothing  except  collect  money  owin; 
lay  its  debts,  and  handle  ft  little  rea! 
«  on  which  the  firm  held  mortgages. 
ion  the  books  of  the  corporation  an  ac 
t  under  the  firm  name  of  Gille  i  Van 
na   was   opened    with   the    corporati 

pages  of  the   ledger   showing  that 
t    (under   one   name    and    another, 
hereafter  be  shown)   are  set  out  in 
■d.    On  the  right-hand  side  of  the  pages 
)hown  what  was  credited  to  the  Arm  by 
corporation   or   what  was   paid   to   the 
iratioo   by   the   firm,   and   on   the   left- 
I  side  are  shown  what  was  charged  to 
Hrm  by  the  corporation.     It  begins  on 
left-hand  side  with  an  item  of  July  10, 
,  "Cash  $166.e7."     On  August  4,  1S91, 
nother    item,    "Cash,    »lfl6,67."      That 

in  the  same  amount  is  entered  as  cash 

month    until   January   S,    lg02,   when 

entered,  "Rent,  S166.67."    It  continues' 

entered  as  "Rent.  $186.87,"  each  month 
18«3.     It 


■vilt   t 


ler  buying  nor  selling  goods,  and  had 
oods,  could  have  been  indebted  to  the 
iratiun  for  rent  each  month  for  thirty 
hs  in  tiie  sum  of  8106.07,  or  $5,000. 
let  that  pass.  It  is  mentioned  to  show 
..E.A.(N.S.) 


that  this  book  account  has  in  it  many  itenu 
that  are  unintelligible,  and  that  it  will  bear 
close  inspection;  yet  Van  Peyma  says.  "I 
swear  by  the  books,"  and  at  another  place, 
when  pressed  to  explain  certain  items  in 
the  account,  he  says  he  knows  nothing  about 
the  books, — he  left  them  to  the  Ixrakkeepers. 
But  take  the  books  as  they  stand,  the  flrst 
money  ($2,000)  was  borrowed  on  July  19, 
1893,  and  Van  Peyma  says,  and  plaintiff 
claims,  this  item  was  entered  on  this  ac- 
count July  32,  1893.  This  bunk  account 
from  its  beginning  down  to  and  including 
July  22,  1893,  shows  on  the  debit  or  left- 
hand  side  a  total  of  $113,487.02  and  on  the 
credit  side  $101,112.41.  In  other  words, 
the  book  account,  if  it  were  balanced  on 
July  22,  1893,  shows  that  the  corporation 
on  that  date  owed  the  Hrm  $77,025.39,  and 
hence  it  is  claimed  the  firm  was  not  in- 
debted on  that  date  to  the  corporation  or 
to  anyone  else.  But  further  down  in  the 
account  on  the  debit  aide  the  lirm  is  charged 
on  December  30,  1803,  with  "Capital  stock, 
$00,000."  The  account  shows  no  charge 
prior  to  that  time  of  the  $90,000  of  the  capi- 
tal stoc)c  of  the  corporation  issued  to  Van 
Peyma  and  Oille;  and  hence  we  conclude 
it  should  have  been  charged  oo  June  1, 
18S1,  and,  if  that  had  been  done,  this  ac- 
count would  have  shown  the  Arm  to  be  in- 
debted to  the  corporation  on  July  22,  1803, 
in  the  sum  of  $12,374.81.  The  second  loan 
was  on  April  27,  1894.  On  that  date  thia 
book  account  shows  that  the  firm  was  in- 
debted to  the  corporation  in  what  would  be 
a  net  balance  of  $15,722.04.  On  this  book 
account  the  partnership  is  charged  with 
$5,000  cash  on  September  7.  1891.  $25,- 
000  cash  on  September  8,  1891,  $3,000 
cash  on  September  30,  1891,  $2,000  cash  on 
August  25,  ISO],  $3,000  cash  on  November 
24,  1891,  $1,500  cash  on  December  5,  1801, 
and  $19,118.37  cash  on  June  8,  1892.  It 
also  shows  that  one  note  for  $10,000  was 
charged  to  the  partnership  on  September  12, 
1891,  and  another  for  $11,000  on  September 
14,  1891,  but  the  names  of  the  payees  of 
the  notes  are  not  given,  and  there  is  nothing 
to  identify  them.  No  attempt  ivas  made  to 
explain  any  of  these  items  by  either  side. 
These  cash  payments  and  these  two  notes 
and  more  than  $5,000  of  rents  charged  to 
the  firm,  together  with  the  $90,000  in  stock, 
made  up  the  great  bulk  of  the  debit  side 
of  this  account.  Here  was  over  $38,000  in 
cash  charged  to  this  partnership  and 
credited  to  the  corporation,  and  there  is 
not  one  word  of  testimony  to  indicate  that 
any  part  of  that  "cash"  was  used  to  pay 
the  debts  of  the  Jirm  or  that  it  ever  re- 
ceived a  dollar  of  it;  and  the  very  fact 
that  six  of  these  items  were  in  round  num- 
bers would  indicate  that  they  were  not  used 
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to  pay  Bccounts.  and  ie  far  from  suHtaining 
a  belief  that  th«}'  were  so  useil.  They  to- 
icether  with  the  rent  charge,  timd 
peach  the  integrity  of  the  aci-ount  itself. 
Besidei,  it  should  be  Temember?d  that  thi 
account  doe«  not  appear  on  the  books  of 
the  partnenhip,  but  ii  an  account  whicb 
the  corporation  opened  and  kept  with  tbe 
partner  ship,  and  the  corporation  aloi 
charged  up  these  itema  to  the  partnersliip. 
They  all  tend  to  show  that,  when  tbe 
poration  paid  out  money  or  borrowed  money, 
Van  Peyma  aimply  had  the  amouDt  charged 
to  the  partnership. 

On  July  19,  1893,  Van  Peyma  went  to  see 
plaintiff  oD  his  farm  in  Kansas.  He  testi' 
fled: 

1  went  to  him  and  told  him  we  needed 
some  money.  ...  1  told  him  $2,000 
would  be  enough.  He  gave  me  that  draft 
for  (2,000  on  the  Leavenworth  bank.  That 
money  was  deposited  to  tbe  credit  of  Gilli 
ft  Van  Peyma  on  our  books.  ...  I  ob- 
tained that  draft  from  Louis  Seufert 
turned  it  over  to  tbe  Gille  Hardware  k 
Iron  Company  to  be  credited  to  Gille  k 
Van  Peyma  for  money  w«  owed  them. 

On   cross-examination   he   teslifled; 

Q.  Did  you  tell  him,  when  you  borrowed 
the  money,  tliat  Gille  Hardware  k  Iron 
Company  had  been  .'ormed,  and  that  Gille 
k  Van  Peyma  had  quit  buying  and  selling 

A.  Yes.  sir;  I  told  him,  "I  can  make  the 
note  either  one  way  or  the  other,  Giile 
Hardware  &  Iron  Company  or  Gille  k  Van 
Peyma,"  but  it  would  he  safer  for  bim  t« 
make  it  Gille  k  Van  Peyma,  liecaiise  tbe 
Gille  Hardware  k  Iron  Company  would  have 
to  fail  before  Gille  k  Van  Peyma  would, 
and  then  we  were  in  debt  to  tlic  company. 
It  looked  bad,— the  panic  of  18B3,  you 
know;  BO  that  is  the  way  we  got  that  money 
and  turned  it  into  the  company  for  the  debt 
we  owed  them. 

0-  So  you  told  Mr.  Seufert  then  that  at 
that   time   Gille   k    Van   Peyma    had    been 
succeeded  in  business  by  Gille  Hardware  & 
Iron  Company? 
A.  Yes,  sir. 

The  plaintiff's  son  owned  CI  ,500  of  the 
stock  of  the  company,  but  whether  he  owned 
it  at  the  time  this  money  was  borrowed  is 
uncertain.  No  one  teatifled  about  the  mat- 
ter except  Van  Peyma,  and  he  says  in  one 
place  that  he  acquired  it  two  or  three  years 
after  this  transaction  with  plaintiff,  and 
in  another  that  be  bought  it  from  him  in 
1892  or  1893.  At  any  rate,  the  testimony 
is  undisputed  that  tbis  son  at  the  time  this 
money  was  borrowed  was  in  tbe  employ  of 
31  L.R.A.(N.S.) 


Over  the  objectiona  and  esceptions  < 
fendant  to  plalntifTs  testifying  Mm  to 
Van  Peyma  said  to  him  in  th«  Abaer 
defendant  Gille,  jilaintiff  said  of  this  I 

Mr.  Jamea  Van  Peymk  cajne  to  my 
dencc  and  wanted  to  know  if  I  hod 
money.  I  says;  'What  ia  tbe  mat 
And  lie  says:  ''Mr.  Gille  it  &  vmmt  pro 
owner,  and  they  haven't  any   moDey.'' 

Q.  Who   needed   money ! 

A.  Mr.  Gille  and  Mr.  Van  Peyioi 
expect  one  of  them  needed  aonie  idodi 
the  time  of  the  panic,  and  they  conI< 
get  any  money  out  of  tbe  banks,  and  w. 
to  know  if  I  could  let  them  have  ■ 
and  1  told  them  I  hod  money,  and.  if  1 
that  amount  in  the  bank.  I  would  loan 
money.  So  we  went  out  to  Tongai 
bank  and  found  1  had  that  amount 
more,  and  I  had  a  check  on  tbe  First 
tional  Bank  of  Leavenworth  «ni|  gaie 
Mr.  Van  Peyma,  and  he  said  it  ws 
Mr.  Gille,  and  he  gave  me  Gille  Ji 
Peyma's  signature,  and  I  have  bad 
signature  on  the  note,  when  it  was  rei 
it  was  given  that  way, — Gille  k  Van  Pi 

Q.  You  say  he  told  you  the  moiwi 
for  Gille  T 

A.  Yes,  sir;  that  they  asked  it  for 
k  Van  Peyma. 

Q.  I  thought  you  said  a  moment  ago 
wanted  this  money. 

A.  Gille  k  Van  Peyma.  The  not« 
given  Gille  k  Van  Pevma.  The  note 
beaded   with  Mr.  Gille. 

On  cross-examination  he  testiHed: 

Mr.  Vnn  Peyma  came  to  me  and 
they  were  in  need  of  money,  that  Mr.  ' 
was  worth  a  lot  of  property,  but  tha 
could  not  get  no  money,  that  the  pro| 
wBB  not  worth  anything  at  the  tiu 
cause  he  cnuld  not  get  any  money  oi 
it.  or  out  of  the  banks,  and  he  laid  tl 
he  would  give  me  Gille  k  Van  Pey 
signature,  and  I  gave  liim  t2,DU0  on  I 
k    Van   Peyma's   signature.     .     . 

Q.  What  did  Mr.  Van  Peyma  say 
lilted  it  fori 

A.  I  suppose  they  had  some  bills  coi 
for  goods,  that  they  had  to  make  ; 

Q.  For  goods  in  the  buaineuT 
A.  For  the  Gille  Hardware  k  Ina  C 
pnny. 

Q.  That  is  what  they  needed  the  m 

A.  Yes,  sir;  that  is  what  they  needed 
noney  for. 
Q.  Is  that  what  Mr.  Van  Peyma  siidl 
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rra,   lir;   that  ii  whtt  I   underitood 

rurther  tettifled  that  Van  Peyma  did 
that  tii-.ie  tell  him  anything  about 
•r  Van  Peyma  and  Gille  atili  con- 

evidence  is  clear  that  plaintiff  knew 
t  time  that  the  busineia  was  being 
n  the  name  of  Gille  Hardware  t  Iron 
ny;  that  the  name  had  b«eD  changed 
iille  *  Van  Peyma, 
[ad  there  been  any  change  in  the  Ann 
e  ft  Van  Peyma,  aa  far  aa  you  knew, 

Vhen  the  note  was  given,  they  were 
under  Gille  Hardware  ft  Iron  Com- 

Vha  did  you  ilnderetand  owned  the 
Hardware   ft   Iron   Company   at   that 

Buppose  the  men  who  had  ttock   in 

estified  that  "they  changed  the  name 
Mile  ft  Van  Peyma  to  the  Gille  Hard- 
i  Iron  Company  before  the  first  of 
notes  was  given,"  that  he  teamed 
let  from  Van  Peyma  in  the  office  of 
ilding  in  which  tlie  Gille  Hardware  ft 
'ompany  did  husinese.  and  that,  be- 
le  notes  were  given,  Van  Peyma  had 
m  the  business  was  being  done  in  the 
if  tlie  Gille  Hardware  ft  Iron  Com* 
He  further  testiSed  that  before  this 
was  borrowed  in  July,  1993.  be  had 
e  than  one  occasion  receitcd  bills  and 
B  for  goods  he  had  bouglit,  and  that 
ore  the  name  of  the  company  only, 
lis  of  that  character  were  offered  in 
%  and  were  identified  by  him.  On 
tier  hand,  he  teatiUed  that  he  knew 
?  about  a  corporation ;  that  he 
t  the  concern  was  still  a  iiartnership. 
ttimony  on  this  point  on  one  view  of 
luntB  to  thia;  That  he  knew  that 
:  Van  Peyma  no  longer  did  buainesa 
t  name,  that  they  had  changed  the 
to  Gille  Hardware  ft  Iron  Company, 
ire  doing  business  in  that  name.  On 
ler  hand,  be  knew  they  were  a  com- 
tbat  the  stockholders  owned  it.  and 
I  was  a  stockholder,  posHibly  before 
1.000  was  borrowed,  certainly  long 
the  note  in  suit  was  executed;  but, 
he  knew  they  were  a  company,  he 
t  know  the  company  was  a  corpora- 
note  for  92,000  was  not  offered  in  evi- 
but  a  draft  for  12,000,  dated  July  IB, 
-eading,  "Pay  to  the  order  of  Lewis 
t  two  thousand  dollars  in  current 
'  drawn  by  the  Tonganoxie  State 
upon  the  First  National  Bank  of 
worth.  Kansas,  and  stamped  paid 
;Ji.(N.S.) 


by  that  bank  on  July  20th,  was  admitted  in 
evidence.      It   is   indorsed   "Lewis   Seufert" 

and   "pay or   order  for   collection,"   and 

immediately  after  tlieee  words  are  indorsed: 
"Account  No.  00,831  First  Xat'l.  Bank, 
Kai^as  City.  Mo.  E.  F.  Swinney,  Cashier." 
But  the  name  of  Gille  ft  Van  Peyma,  or 
either  of  them,  or  of  the  Gille  Hardware 
ft  Iron  Company,  nowhere  appears  on  that 
draft  The  ledger  of  Gille  Hardware  ft 
Iron  Company  under  the  account  headed 
"Gille  ft  Van  Peyma"  on  the  credit  aide 
contains  thia  entry:  "1893.  July  22, 
IT  12,000."  That  is  the  whole  of  that 
entry.  Van  Peyma  testified  that  the  Ogurea 
"IT"  referred  to  the  page  of  the  cash  book 
on  which  that  item  was  first  entered.  On 
that  book  was  n  credit  "July  22,  Gille  ft 
Van  Peyma,  $2,000,"  but  the  word  "Seufert" 
is  not  written  there,  nor  is  there  anything 
in  either  book  to  indicate  where  this  98.000 
came  from.  Van  Peyna  said  it  was  the 
$2,000  he  borrowed  from  plaintiff.  No  at- 
tempt was  made  to  show  by  nny  account 
books  that  it  did  or  did  not  go  into  the 
treasury  of  the  Gille  Hardware  ft  Iron 
Company,  but  Van  Peyma  teatlQed  that  ii 
did  go  there. 

The  second  note  was  dated  April  2T,  18H. 
It  was  made  in  the  store  of  the  Gille  Hard- 
ware ft  Iron  Company.  There  is  no  pretense 
that  Mr.  Gille  was  present,  or  that  he  knew 
that  Van  Peyma  was  contemplating  borrow- 
ing money  from  plaintiff  for  any  purposes 
Van  Peyma  testified  that,  after  it  was  ob- 
tained, he  told  Gille  that  they  had  gotten 
more  money  from  plaintiff.  Van  Peyma 
also  testifles  that  Gille  knew  he  had  bor- 
rowed this  money,  but  bases  bis  conclusion, 
not  on  anvthing  he  said  to  Gille  or  that 
Gille  said  to  him,  but  on  the  fsct  that  Gille 
had  had  access  to  the  books.  Mr.  Gille 
testified  that  he  probably  knew  that  money 
had  been  obtained  from  plaintiff,  but  there 
is  no  evidence  whatever  in  this  entire  rec- 
ord, directly  or  indirectly,  thut  he  ever 
knew  that  Van  Peyma  had  signed  the  firm 
name  of  Gii;e  ft  Van  Peyma  to  the  notea,  or 
that  the  partnership  had  ever  been  credited 
with  the  $2,000  or  the  $1,130,  or  any  other 
sum.  On  the  contrary,  the  evidence  all  in- 
dicates unerringly  that,  if  Mr.  -^ille  knew 
that  money  had  been  obtained  from  plain- 
tiff he  thought  it  had  been  borrowed  by  the 
corporation  and  used  by  it.  He  knew  that 
an  ac(;ount  was  kept  by  the  corporation  with 
the  firm  of  Gille  &  Van  Peyma,  and  he  knew 
that  lirm  was  indebted,  and  he  occasionally 
examined  the  account,  hut  there  was  nothing 
in  that  account  to  indicate  that  the  $2,000 
or  the  $1,130  had  been  obtained  from  Seu- 
fert, (or  Seufert's  name  nowhere  appeared 
therein,  and  there  is  not  a  word  to  indicate 
that  Seufert's  name  was  ever  mentioned  to 
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liim  at  tinj  time  b^  Van  Pejma  or  Seutert 
in  connection  with  a  partnerabip  indcbted- 
iieSB.  The  evidence  to  show  that  Mr.  Gille 
knew  of  the  existence  of  any  note  to  Mr. 
Seufert  is  exceedingly  meager,  but  it  ab- 
Bolutet]'  fails  to  abow  that  he  knew  hia 
former  partner  had  borrowed  mone;  in  the 
name  of  that  partjierahip,  from  Seufert  or 
anyone  else,  until  after  the  note  in  suit  was 
executed. 

As  already  stated,  the  notes  of  July  ID, 
1863,  for  C2,000.  and  the  one  of  April  27, 
1894,  for  J], 130,  were  not  offered  in  evi- 
dence. The  first  inBtrument  offered  in  evi- 
dence was  the  dralt  of  July  18,  1893,  and 
the  name  of  Oillc  &  Van  Peynia  nowhere 
appear)'  on  that  drvft.  The  next  waa  a 
note  for  $1,317,23,  dated  April  27.  1890, 
payable  oi  demand  to  Louis  Seufert,  bear- 
ing g  per  >»nt  interest,  and  signed  Gille  & 
Van  Peyma.  Another  offer  was  of  a  note 
dat«d  June  IS,  1893.  for  e2,290,20.  payable 
thirty  days  after  demand  to  Louis  Seufert 
or  order,  bearing  8  per  cent  interest,  and 
eigiwd  "Gill."  the  balance  of  the  signature 
being  torn  off.  Then  there  were  offered 
<Tther  notes  dated  April  28th  an<i  June  19th 
of  each  year  down  to  IDOO.  These  notes 
show  that  *I<e  principal  therein  mentioned 
was  the  amount  of  the  principal  and  in- 
terest of  the  last  previous  note,  respectively. 
Tlien  there  was  offered  a  note  dated  July 
1,  1901,  for  94,813.88,  payable  thirty  days 
after  demand  to  Louis  Seufert  or  order, 
and  then  the  note  sued  on,  dated  July  1, 
1H02,  for  $5,150.86,  payable  to  the  order  of 
Louis  Seufert  or  order  thirty  days  after 
demand,  with  S  per  cent  interest  from  date, 
and  signed  "Gille  t  Van  Peyma,  Jas'.  M. 
Gille  and  .las.  Van  Peyma."  While  no  notes 
■were  offered  in  evidence  of  dat«  prior  to 
April  27,  1896,  it  is  clear  from  the  oral 
tcBtimony  and  other  evidence  that  the  vari- 
ouB  notes  of  dates  later  than  that  were  iu 
renewal  or  a  continuation  of  the  debts  for 
$2,000  borrowed  on  July  19,  1803,  and  for 
$1,130  borrowed  on  April  27,  1S94,  and 
that  notes  were  given  on  these  datea  for 
these  amounts  signed  by  ''Gille  &  Van  Peyma, 
Jaa.  M.  Gille,  and  Jas.  Van  Peyma,"  but  it 
is  not  clear  that  those  notes  bore  8  per 
cent  interest.  In  fact,  there  is  no  evidence 
whatever  on  that  point,  but  counsel  (or  both 
sides  have  presented  the  case  ns  if  all  the 
notes  in  the  series  from  the  first  to  the  last 
bore  8  per  cent. 

It  ia  now  necessary  to  go  back  to  the  book 
accounts.  The  exhibits  show  that  a  book 
account,  as  said,  was  opened  upon  the  books 
of  the  corporation  in  the  name  of  "Gille  & 
Van  Peyma."  and  the  Hrst  item  on  the  debit 
side  of  that  account  is  dated  July  10,  1891. 
That  account  was  continued  to  December  J, 
1899,  when  it  was  closed,  and  ihowed  a  bal- 
31  L,E,A,(K.S.) 


Van  I 
*  Vai 
pages, 

of  $44 
waao] 


72  to 

furthe 

The 

known 


by  hii 


Evans 

Gille 
that  t 

and  tl 
its  bo 
that  \ 


able  U 

for  $5 


1910. 


SEUFERT  V.  GILLE. 


481 


the  partnership   (though  the  books  at  that 
time  showed  its  account  with  the  corpora- 
tion was  closed  and  the  balance  it  owed  had 
been   transferred   to  him)    with  the  Evans 
stock,  $50^000,  and  credited  it  with,  "Capi- 
tal  stock,   500   shares,  $50,000."     This,  of 
course,  was  no  payment  at  all,  but  Gille 
seems    to   have   known    absolutely   nothing 
about  it.    He  did  not  know  until  after  the 
corporation  had  failed  that  Van  Peyma  had 
used  the  corporation's  money  to  pay  for  the 
certificates  of  stock,  and  did  not  know  that 
the  old  partnership  had  been  charged  with 
the  amount  paid  Bayless,  and  did  not  know 
that  Van  Peyma  had  charged  the  firm  with 
500  shares  of  the  capital  stock  as  an  offset 
to  the  Evans  stock  of  goods.     Van  Peyma 
with   great  unction   proclaims  his   honesty 
in  all  these  matters,  but  his  testimony  con- 
vinces us  that  whatever  money  he  obtained 
for  the  corporation  in  the  name  of  the  part- 
nership he  kept  concealed  from  this  old  man, 
who  at  no  time  knew  he  had  signed  the  firm 
name   either  to   the   Seufert  notes  or   any 
other  notes;  nor  could  he  have  ascertained 
that  he  had  done  so  by  an  examination  of 
the  books,  because  those  books  prior  to  De- 
cember, 1899,  revealed  nothing  that  would 
have  given  him  notice,  and  after  that  time 
Gille  never  saw  the  books,  and  really  had  no 
connection  with  the  company.    At  the  time 
Gille  bought  the  Evans  stock  (in  December, 
1899),  he  also  delivered  to  Van  Peyma  the 
remaining  200  shares  of  stock  held  by  him, 
for  which  Van  Peyma  agreed  to  pay  the 
debts  of  the  old  partnership.    Gille  at  that 
time  knew  from  his  son  that  the  debts  of 
the    partnership    were    about    $.15,000,    but 
he  did  not  know  that  the  Seufert  notes  were 
a  part  of  the  debts.     No  notice  was  given 
of  the  dissolution  of  the  partnership  of  Gille 
&  Van  Peyma,  and  it  was,  in  fact,  never 
formally  dissolved.     The  evidence   fails   to 
show    that    Gille    ever    had    any    personal 
knowledge   that   money    was   borrowed   by 
Van  Peyma  in  the  name  of  the  ]mrtnership 
after  it  ceased  to  buy  and  sell  goods  in  June, 
1891;   but  it  absolutely  fails  to  show  that 
Gille   ever    instructed    Van    Peyma   not   to 
borrow  money  or  execute  notes  in  the  name 
of  the  firm,  or  said  to  plaintiff  or  anyone 
else   that   he   had   no   authority   to   do   so. 
The  record  in  this  case  is  exceedingly  long, 
and  we  have  in  as  small  a  compass  as  pos- 
sible set  out  the  salient  facts  which  counsel 
contend  bear  on  the  issues. 

The  petition  in  this  case  was  in  two 
counts.  The  first  count  is  a  suit  on  the 
note  for  $5,150.86,  dated  July  1,  1902.  It 
pleads  the  existence  of  the  partnership, 
the  execution  and  delivery  of  the  note,  and 
demands,  in  the  ordinary  form  of  a  peti- 
tion bottomed  on  a  promissory  note,  pay- 
ment thereof.  It  contains  no  averment  in 
31  L.K.A.iN.S.)  31 


regard  to  the  note  for  $2,000  (if  there  was 
one)  dated  July  19,  1893,  or  the  note  for 
$1,130  dated  April  27,  1894,  or  any  renewals 
thereof. 

The  second  count  alleges  the  existence  of 
the  partnership  at  all  times  mentioned, 
and  that  "on  the  19th  day  of  July,  1893, 
this  plaintiff  loaned  to  said  partnership 
of  Gille  k  Van  Peyma,  to  said  James  M. 
Gille,  and  James  Van  Peyma,  at  their  spe- 
cial instance  and  request,  the  sum  of  $2,000, 
which  said  sum  said  defendants  promised 
and  agreed  at  the  time,  in  writing,  to  re- 
pay," etc.  It  then  contains  similar  al- 
legations in  reference  to  the  loan  of  $1,130, 
and  alleges  the  renewal  of  these  notes  an- 
nually, and  their  consolidation  into  one  note 
on  July  1,  1901,  and  the  renewal  of  that 
note  on  July  1,  1902,  for  $5,150.86,  and 
asks  for  judgment  for  this  sum  and  interest. 
This  second  count  was  dismissed  before 
trial;  and  hence  it  is  not  for  consideration. 

The  separate  answer  of  James  M.  Gille 
pleaded,  first,  that  he  and  James  Van  Pey- 
ma "were  not  at  any  of  the  times  named  in 
the  first  count  of  the  petition  copartners 
doing  business  in  or  under  the  name  of 
Gille  &  Van  Peyma  or  any  other  name;'' 
second,  that  James  M.  Gille  "did  not,  as  a 
member  of  the  alleged  firm  of  Gille  &  Van 
Peyma,  or  individually,  on  the  1st  day  of 
July,  1902,  or  at  any  other  time,"  execute 
the  note;  and,  third,  he  "denies  each  and 
every  other  allegation  in  said  count  of  tiic 
petition."  The, reply,  in  addition  to  being 
a  general  denial,  "further  says  that  all  of 
the  notes  and  instruments  of  writing  men- 
tioned in  the  petition  in  this  cause  were 
signed  in  the  manner  and  form  stated  there- 
in by  the  defendant  James  Van  Peyma  for 
and  on  behalf  of  himself  and  James  M.  Gilie 
and  the  firm  of  Gille  &  Van  Peyma,  all  of 
which  was  done  with  the  knowledge  and  con- 
sent and  by  the  authority  of  said  James 
M.  Gille."  At  the  beginning  of  the  trial 
plaintiff's  counsel  announced  in  open  court: 
"We  do  not  rely  on  estoppel.  We  rely  on 
the  note."  The  matter  for  decision  then 
is:  Can  plaintiff  recover  on  the  first  count 
of  his  petition? 

Mr.  R.  H.  Field,  for  appellant: 
The  partnership  of  Gille  &  Van  Peyma 
should  not  be  treated   as  a  legitimate   is- 
sue   in   this   case,   as   the   evidence   of  the 
plaintiff  showed,  and  he  admitted,  that  he 
knew  that  Gille  &  Van  Peyma  were  not  a 
trading  partnership  on  the  date  of  the  note 
sued  on,  and  for  eleven  years  prior  thereto. 
Stewart   v.    Caldwell,    9    La.    Ann.    419; 
Deardorf  v.  Thacher,  78  Mo.   128,  47  Am. 
Rep.  95 ;  Staynow  v.  Keneflck,  79  Mo.  App. 
41;  Randall  v.  Lee,  68  Mo.  App.  666;  Third 
Kat.  Bank  v.  Fults,  115  Mo.  App.  46,  90 


482 


MIBSOURI  SUPREME 


S.  W.  755;  Lee  t.  First  Sat.  Bank,  45  Kan. 
8,  11  L.II.A.  238,  26  P*c.  196. 

The  plaintilT  had  no  right  to  suppose, 
without  assurance  from  Gille,  that  Van 
Peyna  was  authorized  to  write  Gille's  name 
on  the  not«  sued  on  or  on  any  of  the  re- 
newal notes  given  by  Van  Peyma  to  plain- 
tiff. 

Mechanics'  Bank  v.  Sehaumbcrg,  38  Mo. 
244;  WatU  t.  Devor,  1  Grant,  Gas.  267; 
Heffennan  v.  Boteler,  B7  Mo.  App.  316. 

The  court  erred  in  allowing  the  plain- 
tiff to  prove  the  consideration  of  the  note 
sued  on;  also  that  the  original  considera- 
tion was  monej  borrowed  by  Van  Peyma 
for   Gille  t   Van   Peyma. 

State  ex  rel.  Frost  v.  Creusbaurer,  SB  Mo, 
264;  Farmers'  Bank  t.  BaylisB,  41  Mo.  275; 
Btate  use  of  Crawl  v.  Ferguson,  »  Mo.  288; 
Greenl.  Ev.  §§  Gl,  62;  Iron  Mountain  Bank 
V.  Murdock,  62  Mo.  74;  Bitter  v.  Spring- 
field First  Nat.  Bank,  87  Mo.  574. 

The  court  erred  in  allowing  the  plain- 
tiff to  prove  a  eompromise  settlement  of 
the  Eibes  Dot«  by  defendant  Gille. 

1  Elliott,  Ev.  S  646;  Bank  of  Commerce 
T.  Bernero,  17  Mo.  App.  313;  Cullen  v. 
Insurance  Co.  of  N.  A.  126  Mo.  App.  413, 
104  S.  W.  117;  Hunter  v.  Helsley,  98  Mo. 
App.  Oie,  73  S.  W.  719;  Marshall  v.  Lar- 
kin's  Sons,  82  Mo.  App.  635;  New  York  L. 
Ins.  Co.  V.  Goodrich,  74  Mo.  App.  35fi; 
Gorham  t,  Auerswald,  69  Mo.  App.  77. 

The  Eibes  note  signed  "Gille  ft  Van 
Peyma,"  by  Van  Peyma,  was  incompetent, 
irrelevant,  and  immaterial,  as  proof  of  Van 
Peyma's  authority  to  sign  the  note  sued  «i. 

Iron  Mountain  Bank  v.  Murdock,  62  Mo. 
74. 

The  court  erred  in  allowing  the  plaintiff 
to  prove  that  Van  Peyma  had  signed  the 
name  of  "Gille  &  Van  Peyma"  on  promii 
sory  notes  payable  to  the  National  Bank  of 
Coramerce  of  Kansas  City,  Missouri,  anc 
tc  the  cashier  of  said  bank. 

Alt  v.  Grosclose,  61  Mo.  App.  409;  Cum 
mings  V.  Hurd,  49  Mo.  App.  139;  Golson 
T.   Ebert,  52  Mo.   269. 

The  court  erred  In  allowing  plaintiff  to 
read  in  evidence  the  note  sued  i 
objection  that  there  was  no  proof  showing 
Van     Peyma's    authority    to    sign    0 file's 

Wahrendorff  ».  Whitaker,  1  Mo.  205; 
Williams  v.  Edwards,  94  Mo.  447,  7  8.  W. 
429;  Swearingen  v.  Knox,  10  Mo.  31;  Sane 
V.  Palmer,  28  Mo.  539. 

Gille  ft  Van  Peyma  yttte  dissolved  by 
operation  of  law  before  the  date  ol  the 
note  sued  on,  by  the  the  sale  of  their  entire 
stock  of  goods  to  the  Gilte  Hsrdward  ft 
Iron  Company. 

Bates,  Partn.  |  587;  Btory  Partn.  S9 
310-321;  1  Thomp.  Corp.  g  276;  Mudd  v. 
31  L.B.A.(N.S.) 
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Midland  Nat.  Bank  v.  Schoen,  123  Mo. 
;57,  27  S.  W.  547;  Holt  v.  Simmons,  16 
^io.  App.  113;  Knaus  v.  Givens,  110  Mo. 
$6,  19  S.  W.  535;  Dowzelot  v.  Rawlings,  58 
Jo.  76;  Pope  v.  Risley,  23  Mo.  187;  Ldnd- 
ey,  Partn.  §  403,  p.  559;  Story,  Partn.  § 
Jo,    note    1. 

And  the  question  of  notice  or  no  notice  i& 
I  question  for  the  jury. 

Osborn  v.  Wood,  125  Mo.  App.  255,  102 
5.   W.    580. 

And  some  authorities  say  the  partner- 
ship may  be  bound  even  though  the  loaner 
\'as  a  stranger  to  the  partnership,  if  he 
)e  without  notice  of  dissolution. 

St.  John  T.  Montgomery  Min.  Co.  68  Mo. 
\pp.  423. 

Where  a  man  advisedly  permits  the  rep- 
resentation that  he  is  a  member  of  a  part- 
lership,  or  so  represents  himself,  to  a  per- 
son who  is  doing  business  with  the  firm, 
tie  will  be  treated  as  a  partner  as  to  that 
person. 

Gamble  v.  Grether,  108  Mo.  App.  343,  83 
S.   W.   306. 

Although  there  may  have  been  a  dis- 
solution of  a  trading  partnership,  one  mem- 
i)er  can  bind  the  firm  and  all  of  the  mem- 
bers thereof  to  a  third  party  on  a  promis- 
sory note,  provided  authority  is  given  such 
partner  signing  by  the  partner  attempted 
to  be  held,  whether  the  third  party  have 
notice  or  not. 

Midland  Nat.  Bank  v.  Schoen,  123  Mo. 
6.58,  27  S.  W.  547;  Tilford  v.  Ramsey,  37 
Mo.  566;   Long  v.  Story,  10  Mo.  636. 

Authority  can  be  shown  by  a  course  of 
dealing  between  the  partners  and  others, 
and  it  is  not  necessary  that  there  be  ex- 
press authority. 

Midland  Nat.  Bank  v.  Schoen,  123  Mo. 
657,  27  S.  W.  547;  Gates  v.  Watson,  54  Mo. 
591;  Rippey  v.  Evans,  22  Mo.  158;  White 
V.  Hudson,  —  Tex.  Civ.  App.  — ,  36  S.  W. 
332;  Holt  v.  Simmons,  16  Mo.  App.  113. 

The  question  of  partnership  is  in  reality 
a  question  of  agency,  and  agency  may  be 
created  by  express  words  or  acts  of  the 
principal,  or  it  may  be  implied  from  his 
conduct   and   acquiescence. 

Sharp  v.  Knox,  48  Mo.  App.  175;  Cum- 
mings  v.  Hurd,  49  Mo.  App.  145;  Hull  v. 
Jones,  69  Mo.  587;  Mitchum  v.  Dunlap,  98 
Mo.  421,  11  S.  W.  989;  McGinness  v. 
Mitchell,  21  Mo.  App.  497;  Johnson  v. 
Hurley,  115  Mo.  520,  22  S.  W.  492. 

By  a  course  of  dealing,  parties  may  be- 
come partners  as  to  third  parties,  although 
they  may  not  be  partners  between  them- 
selves. 

Bissell  V.  Warde,  129  Mo.  451,  31  S.  W. 
928;    Young  v.   Smith,   25  Mo.   346;    Gates 
V.  Watson,  54  Mo.  591;  Campbell  v.  Hood, 
6  Mo.  217 ;  Rippey  v.  Evans,  22  Mo.  158. 
31  L.R,A.(N.S.) 


It  is  not  necessary  to  show  authority  to 
sign  the  particular  note  in  suit.  If  au- 
thority had  been  given  it  was  sufficient  for 
the  renewals. 

Midland  Nat.   Bank  v.   Schoen,  123   Mo. 

658,  27  S.  W.  647;   Tilford  v.  Ramsey,  37 
Mo.  566;  Hook  v.  Murdoch,  38  Mo.  224. 

The  question  of  authority  of  one  partner 
to  bind  a  partnership  is  a  question  for  the 
jury  under  proper  instructions. 

Midland   Nat.   Bank  v.   Schoen,   123  Mo. 

659,  27   S.   W.  547;   Osborn  v.  Wood,  125 
Mo.  App.  255,  102  S.  W.  580. 

Partners,  if  liable  at  all  are  liable  joint- 
ly and  severally  for  the  whole  debt. 

Lowe  V.  Electric  Springs  Co.  47  Mo.  App. 
429;  Simpson  v.  Schulte,  21  Mo.  App.  644; 
Gates  V.  Watson,  54  Mo.  590. 

Knowledge  of  the  formation  of  a  cor- 
poration by  parties  who  have  been  in  a  part- 
nership does  not  necessarily  impute  notice 
or  knowledge  of  dissolution  of  partnership. 

First  Nat.  Bank  v.  Conway,  07  Wii.  ai3, 
30  N.  W.  215;  Dellapiazza  v.  Foley,  112 
Cal.  380,  44  Pac.  727. 

Knowledge  of  a  change  of  name  is  not 
knowledge  or  notice  of  dissolution  of  a 
partnership. 

Coggswell  V.  Davis,  65  Wis.  194,  26  N. 
W.  557;  Roof  v.  Morrisson,  37  111.  App.  37. 

Mr.  John  Kramer  also  for  respondent. 

Fox,  J.,  delivered  the  opinion  of  the 
court : 

It  should  be  stated  at  the  very  outset 
that  there  is  no  evidence  that  the  note  for 
$5,150.86,  dated  July  1,  1002,  the  note  sued 
on,  was  signed  on  behalf  of  James  M.  Gille 
and  the  firm  of  Gille  &  Van  Pevma  with  the 
express  ^'knowledge  and  consent*'  of  James 
M.  Gille,  nor  is  there  any  evidence  that  any 
prior  note  payable  -to  plaintiff  was  signed 
on  his  behalf  or  on  behalf  of  said  firm  '*with 
his  knowledge  and  consent." 

1.  Was  the  partnership  dissolved  before 
the  note  in  suit  was  executed?  The  ques- 
tion is  not  without  difficulty.  The  ad- 
judicated cases  on  the  subject  are  exceeding- 
ly rare.  In  June,  1891,  the  partnership 
transferred  all  its  stock  of  goods  to  the 
corporation.  On  June  1st  of  that  year  it 
made  an  invoice  showing  assets  amounting 
to  $184,253.90  belonging  to  the  partnership, 
and  these  assets  were  turned  over  to  the 
corporation,  and  that  corporation,  with  a 
capital  stock  of  $150,000  issued  to  these  two 
partners  $90,000  of  that  stock,  and  on  the 
books  of  the  company  credited  the  partner- 
ship with  these  assets,  and  charged  it  with 
this  stock,  leaving  a  balance  at  that  time 
of  $94,253.90  to  the  credit  of  the  firm. 
Thereafter  the  partnership  bouglit  no  goods 
and  sold  no  goods.  It  had  none  to  sell.  It 
was  no  longer  a  trading  firm.     It  was  over 
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two  years  after  tliat  when  Van  I'eyma  bor- 
rowed the  $2,000  from  plaintilT  for  the 
corporation,  and  it  was  nine  ycavs  thcre- 
after  that  he  signed  the  firm's  mi  o  to  the 
note  aued  on,  and  in  tliose  nine  yuars  t)ii^ 
jiurtnersliip  had  bought  no  gooils  and  sold 
nime;  but  the  partnership  certainly  owed 
ilebta,  or  else  it  would  have  issned  more 
than  SOO.OOO  of  stock  for  $184,253.90  of  as- 
sets, and  it  cannot  be  conceived  that  all 
these  assets,  if  that  were  a.  fair  invoicOj 
would  have  been  turned  over  to  the  corpora- 
tion, unless  it  was  the  expectation  of  the 
partners  that,  aa  the  stocks  of  merchandise 
were  sold,  the  corporation  would  use  the 
money  realized  from  the  sale  tn  pay  the 
debts  of  the  partnership.  The  corporation 
therefore  was,  in  effect,  by  these  partners 
made  tlie  firm's  agent  to  settle  its  affairs, — 
to  collect  its  accounts  and  pay  its  debts. 
Uid  these  facts  dissolve  the  partnership! 
In  Pnreon  on  Partnership  4th  ed.  %  285,  it 
is  said:  "It  has  been  questioned  whether 
the  incorporation  of  the  partners  for  a 
similar  business  would  amount  to  a  dis- 
eulutioii  by  consent.  This  has  not  un- 
frequently  occurred  in  this  country,  where 
euccesaful  manufacturers  or  mechanics  have 
found  their  business  so  enlarged  that  it 
more  convenient  to  transact  It  under  the 
forms  of  a  corporation.  We  should  say 
that  this  fact  alone  would  not  necessarily 
be  the  dissolution  of  the  partni^rship.  But 
it  never  would  stand  alone.  The  corpora- 
tion would  always  have  some  defined  rela- 
tion to  the  former  partnership.  Either 
it  would  be  a  substitute,  taking  all  its  busi- 
ness and  all  its  property,  leaving  it  nothing 
to  hold,  nothing  to  do,  and  nothing  ti 
in  which  case  it  would  t>e  clear  that  the 
partnership  had  died  out,  or  else  some 
tion  of  the  business  and  the  stock  would  be 
left  for  the  Arm,  and  some  use  made  of  it, 
and  then  it  would  remain  for  these  pur- 
l>oseB."  We  think  the  partnership  was  in 
law  dissolved  when  it  transferred  its  en- 
tire stock  of  goods  to  the  corporation- 
Thereafter,  as  this  learned  author  says, 
the  corporation  became  "a  sul>stitute"  for 
the  partnership,  "taking  all  its  business  and 
all  its  property,  leaving  it  nothing  to  hold, 
nothing  to  do,  and  nothing  to  be,  in  which 
case,"  he  says,  "it  would  be  clear  that  the 
partnership  had  died  out."  Such  action 
on  the  part  of  a  partnership  is  v^ry  similar 
in  its  legal  effects  to  the  retirement  of  one 
member  of  the  firm,  which  ipio  facto  oper- 
ates as  a  dissolution  of  the  firm  (Spaun- 
horst  V.  Link,  4S  Mo.  19?!  Allen  v.  Logan, 
OS  Mo.  591.  10  S.  W.  149:  Friedman  v. 
Eligcl,  93  Mo.  App.  464,  07  S.  W.  725)  ;  or 
such  action  may  bie  likened  to  a  partnership 
wbich  by  the  terms  of  association  is  to  con- 
tinue for  a  definite  term  of  years,  in  which 
31  L.R,A.(N.S.) 
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Jier  ftppliM  only  to  traniiactioiia  i: 
sual  course  of  the  Qrin'B  business, 
hie  is  UDquGBtionablj  the  Uw.  If  the 
g  of  the  note  to  Seutert  waa  not  a 
Lction    "in    the    usual    course    of    the 

bufiinesa,"  no  notice  to  Seuf«rt  that 
irtnership  was  no  longer  a  going  con- 
vas  required.  But  in  the  transaction 
I  business  of  a  mercantile  or  trading 
;rship  it  is  well  understood  that  oe- 
ile    obligations,    such    as    promissory' 

are  customarily  executed  and  issued; 
j'nce  each  partner  is  vested  with  power 
a  the  partnership  name  thereto.  Win' 
r.  Bank  of  United  States,  6  Pet.  loc. 
tl,  8  L.  ed.  227.  But  the  authorities 
>t  agreed  as  to  the  power  of  one  part- 

I  make  notes  in  the  name  of  the  Arm 
its  dissolution.  In  some  cases  it  has 
aeld  that  such  power  applies  only  to 

preceding  dissolution,  In  Long  v. 
.  10  Mo.  636,  a  case  in  many  respects 
r  to  this,  it  is  said;     "The  principle 

II  established  that,  after  the  dissolu- 
>f  a  partnersliip.  one  partner  cannot 
the  other  b;  drawing  a  note  in  the 
irship  name,  unless  he  has  a  partic- 
lower  vested  in  him  for  that  purpose. 
leral  authority  to  settle  the  partncr- 
oncerns  does  not  create  such  a  power." 
It  case  the  partnership  had  borrowed 
'  from  Story,  and,  after  its  djssolu- 
ine  of  the  partners  in  the  name  of  the 
executed  the  note  sued  on,  and  there 
Iso  testimony  that  the  other  partner 
tated  to  the  payee's  agent  before  the 
was  signed  that  the  signing  partner 
authority  to  sign  for  both,  and,  if  he 
I,  it  would  be  all  right."  II  was  also 
n  that  case,  in  effect,  that  if  the  dis- 
3a  of  the  firm  was  known  to  tlie  payee 
:  note  when  it  was  given,  although  it 
;tven  in  renewal  of  a  note  given  far 
■  borrowed  while  the  partnersliip  was 
ig  concern,  the  plaiiitilf  could  not  rc- 

unlesB  the  defendant  partner  had  ex- 
y  authorized  the  renewal.  We  think 
ist  holding  was  the  law.  In  Knaus  v. 
I,  110  Mo.  58,  IB  S.  W.  E35,  it  was  ex- 
y  held  by  this  court  that  notes  exe- 

in  the  firm  name,  after  its  diisolu- 
iy  one  partner,  for  his  own  use,  were 
g  on  the   other   partners,   unless  the 

had  notice  of  the  dissolution  at  the 
le  received  them;  and  to  the  same  ef- 
rere  Moore  v.  Lackman,  52  Mo.  323, 
olt  V.  Simmons,  16  Mo.  App.  97,  cited 
e  Knaus  Case,  See  also  Pope  v. 
,  23  Mo.  loc.  cit.  1S7.  Some  of  the 
-ities  hold  that  this  rule  only  applies 
the  payee  of  the  note  had  dealt  with 
srtnership  prior  to  its  dissolution; 
F  we  were  to  so  confine  the  rule  in 
ase,  we  would  still  be  compelled  to  I 
i.A.(N.S.) 


hold  that  plaintiff  was  entitled  to  recover, 
if  he  was  wholly  without  knowledge  of  the 
dissolution,  Jiecause  there  waa   some   testi- 
mony that  he  had  dealt  with  the  partner- 
ship prior  to  its  dissolution  in  1891.     The 
evidence    in    this    case    unquestionably    es- 
tablishes that  Seufert  did  know  before  any 
money    was   borrowed    from    him   that   the 
hardware  business   was  being   done   in   the 
name  of  the  Gille  Hardware  &  Iron   Com- 
pany, but  it  is  conflicting  aa  to  whether  or 
not  he  knew  that  company  waa  a  corpora- 
tion.    There  is  much  evidence  from  which 
it  might  have  been  found  that  he  did  know, 
but  he  also  testifled  that  he  supposed  that 
Gille  and  Van  Peyma  were  still  owners  of 
the  business  and  conducting  it  as  partners. 
The  settlement  of  that  fact  was  thereforo 
for    the    jury   under     proper    instructions. 
The  rule  is  that  the  renewal  of  a  note  by 
partner   of   the   Qrm   after   dissolution 
without  notice  of  dissolution  is  binding  on 
the  other  party  who  bad  no  knowledge  of 
ita  renewal.     But  there  is  no  need  of  pub- 
lished notice  brought  home  to   plaintiir,   if 
he  had  actual  knowledge  of  the  dissolution; 
id  there  were  abundant  fasts  in  this  case 
from  which  the  jury  would  have  been  au- 
tborixed  to  conclude  that  plaintiff  did  know 
that  the  old  partnership  had  long  been  dis- 
jlved    when    he    accepted,    without   Gille 'a 
knowledge,  the  note  sued  on  dated  July  1, 
1902.    The  evidence  shows  conclusively  with- 
any    material    contradictiou    that    two 
s  and  a  half  before  this  noto  was  made 
Gille    withdrew   from   the   corporation   and 
went  across  tlie  street  and  set  up  a  separate 
business,  and   thereafter  had  no  connection 
'ith  the  corporation,  and  that  plain  tiff  was 
often  at  the  corporation's  store,  and  knew 
that    Gille    was    in    a    separate    business. 
Aside  from   this,   there   are  many   facts  to 
idicate  that  be  had  actual  knowledge  that 
the   partnership   had  gone  out  of   business 
as  to  all  practical  purposes  had   been 
dissolved.      If   he   had   such   knowledge,   he 
cnnnot  recover,   whether   or   not  there  was 
any  formal  dissolution,  and  whether  or  not 
ly    published   notice    of    dissolution    was 
ought  home  to  him.     Plaintiff's   instruc- 
>ns  entirely  omitted  the  question  of  no- 
X.     They   did  not  place  bis   right   to  re- 
ver  on  his  lack  of  knowledge  that  the  cor- 
poration  had   been    dissolved.      They    were 
therefore  erroneous  and  the  judgment  must 
be  reversed. 
But  there  is  another  ground  upon  which 
e    law    might    authorize    a    recovery    by 
plaintiff  on  this  note.     Even  though  plain- 
fT   knew   of   the   dissolution   of   the   firm, 
Gille  is  bound  on  his  renewul  note  if  it  waa 
lewed  in  the  name  of  the  firm  with  his 
express  assent  or  his  implied  sanction.    See 
cases,  iupra.     There  is  no  evidence  of  any 
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express  aasent.  On  the  contrnry,  there  i 
evidence  whatever  that  Mr.  Gille  ever  knew 
that  Van  Peyma  bad  in  the  finn  name 
cuted  this  note,  nor  ii  there  any  evidence 
that  after  December.  1899,  when  he  v 
drew  from  the  corporation  and  eetablished 
a  separate  buaineas  of  hia  own,  or  even  after 
June,  1891,  when  the  corporation  took 
all  the  goods  of  the  partnership,  he  b;  word 
or  writing  authorized  Van  Peyma  to  sign 
■the  Arm's  name  to  any  note.  So  tliere 
be  no  issue  of  express  aaoent.  But  there 
nre  some  facta  from  which  bis  assent  and 
sanction  might  have  been  implied,  and 
10  that  issue  should  have  been  submitted  to 
the  jury.  It  was  aubmitted,  but  in  a  ser 
of  instructions  wbich  are  mere  propositi! 
gf  law.  The  Srst  instruction  tells  the  jury 
that,  "If  they  find  and  believe  from  the 
dence  that  defendant  Jamea  Van  Peyma  had 
authority  from  Jamea  M.  Gille  to  sign  the 
firm  name  of  Gille  t  Van  Peyma  to  tlie  note 
dated  July  1,  1802,  then  your  verdict  will 
be  for  the  plaintifT."  That  instruction  waa 
correct  in  conSning  the  issue  to  Van  Pey- 
iiiu's  authority  to  sign  the  one  note  of  July 
I,  ]e(>2,  but  it  should  have  told  the  jury 
what  facts  would  constitute  such  authority. 
It  should  not  have  left  the  jury,  aa  it  did, 
to  determine  a  pure  legal  question.  All  of 
plaintiff'a  inatructions  have  tbe  vame  inflr 
ity,  aa  we  ahall  notice  further  on. 

2.  John  Hoagland  had  been  indebted 
the  partnership  of  Gille  &  Van  Peyma.  i 
December  31,  1891,  finding  himself  unable 
to  pay,  he  executed  a  note  to  J,  M.  Gille  and 
James  Van  Peyma  for  9*S5,  and  secured  it 
by  a  mortgage  on  some  lots  in  Kansas  City. 
In  October,  1897,  Van  Peyma  borrowed 
13,000  from  Charles  Eibes  and  gave  a  note 
signed  by  Gille  t  Van  Peyma  in  payment, 
and  afterwarda  paid  $2,000  and  the  inter- 
.  eat  thereon.  Charles  Eibea  died  in  Janusry, 
1902,  and  this  note  waa,  in  tbe  distribu- 
tion of  bis  estate  given  to  hU  daughter 
Emms.  After  the  corporation  failed,  she 
threatened  to  sue  Gille  on  this  note,  and 
by  way  of  settlement  Gille  assigned  to  her 
the  Hoagland  note,  which  in  some  way  had 
come  into  hia  possession.  That  note 
introduced  in  evidence  to  show  Gille  had 
knowledge  of  Van  Peyma's  course  of  con- 
duct in  signing  the  firm  name  to  notes. 
Gille'a  counael  moved  that  all  the  evidence 
pertaining  to  it  be  stricken  out,  because  it 
clearly  showed  that  Gille  had  settled  with 
Emma  by  way  of  a  compromise,  but  the 
court  overruled  the  objection,  and  that  rul- 
ing is  assigned  as  error.  There  is  no  evi- 
dence that  Gille  ever  knew  of  the  exialcnce 
of  the  Eibes  note  until  after  tiic  corpora- 
tion liad  failed,  and  when  Emma  demanded 
payment,  he  expressed  a  desire  that  it 
might  be  paid,  and  a  settlement  aatisfact- 
31  L.R.A.(N.S.( 
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3eM  notes  introduced  in  evidence  ' 

after  Gille  had  retired  from  the 
:ion.  but  there   ia   some   evidence   that 

notei  were  given  by  tlie  corporation 
le  Union  Avenue  Bsnk  of  Commerce, 
inch  bank  of  the  Bank  of  Commerce, 
e  those  in  evidence  ivere  made,  and 
the;  were  indorsed  by  the  pHrtnership 
in  Peymft,  but  none  of  those  notes  wt 
■d  in  evidence  nor  were  their  dates 
nta  given.    It  was  error  to  admit  thi 

in  evidence.  Even  if  the  partnership 
n  existence  when  tliey  were  made,  Vtiii 
IS  had  no  autliorit;  to  use  the  firm'a 

as  a  surety  for  the  corporation.  One 
ler  "has  no  implied  authority  to  bind 
irm  by  contracts  of  guaranty  or  i 
p  either  for  himself  individually  oc 
gera  to  the  firm."  Mechem,  Elements 
.rtn.  g  188.  "It  is  settled  law  that  tlie 
'  who  takes  k  promissory  note  beai 
:he  indorsement  of  a  firm,  either  as 
tntors  or  sureties,  takes  it  burdened 
the  presumption  that  the  firm  name 
not  signed  in  the  usual  course  of  part- 
ip  business,  and  no  recovery  can  be 
by  simply  showing  the  indorsement. 
!iolder  is  required  to  show  special  au- 
ty  to  make  the  indorsement  on  the 
of  the  partner  by  whom  the  firm  name 
signed,  or  an  authority  to  be  implied 
the  common  course  of  business  of  the 
or  previous  course  oC  dealing  between 
es,  or  that  the  indorsement  was  subse- 
:ly  adopted  and  acted  upon  by  the 
'  Clarke  v.  Wallace,  1  N.  D.  loc.  cit. 
26  Am.  St  Bep.  836,  48  N.  W.  330. 
:re  one  ol  two  partners  subscribes  the 

.  third  person,  without  the  authority 
nsent  of  the  other  partner,  the  latter 
t  bound,  and  it  lies  upon  the  plaintilT 
'ove   the   consent   or   authority   of   the 

partner."  Andrews  v.  Plantere'  Bank, 
ledes  i.  M,  loc.  cit.  196,  45  Am.  Dec. 
National  Secur.  Bank  v.  McDonald,  127 
.  62.     It  is  well  settled  that  the  pow- 

a  partner  implied  from  the  contract 
irtnership  to  act  as  atient  for  hia  co- 
,ers,  and  to  bind  theio  by  contracts 
e  firm  name,  is  limited  to  transactions 
n   the   scope   of  the   partnership   busi- 

It  ia  clear,  therefore,  that,  in  the  ab- 

of  special  authority,  this  power  does 
Ktend  to  contracts  of  guaranty  or  sure- 
p,  or  to  the  indorsement  of  negotiable 

for  the  accommodation  of  a  stranger 
e  firm,  tor  it  will  not  ordinarily  be 
ded  that  such  contracts  are  necessary 
le  conduct  of  the  partnership  bueiuces. 
■ty  V.  Burr,  1  Wend.  529;  Bank  of 
38flee    V.    Salfarrans,    3    Humph.    597; 

V.  Waring,  17  Ala.  14.1;  Sutton  v. 
le,  12  Ser?.  &  R.  13;  Rollins  v.  Stevens, 
.R.A.1N.S.) 


31  Me.  454;  New  York  Firemen  Ins.  Co. 
V.  Bennett,  0  Conn.  574,  13  Am.  Dec.  109 , 
Stall  V.  Catskill  Bank,  18  Wend.  460; 
Kelley-Goodfellow  Shoe  Co.  v,  Long-Bell 
Lumber  Co.  88  Mo.  App.  439-447.  There  wan 
no  attempt  to  show  any  special  autliorizn- 
tion  by  Gille  to  Van  Peyma  to  indorse  tlicse 
notes  or  any  other  notes  in  the  firm's  name, 
nor  could  the  authority  be  implied  from 
the  common  course  of  business  of  the  firm, 
for  there  is  no  evidence  that  Gille  even 
knew  that  Van  Peyma  was  indorsing  the 
firm's  name  to  notes  to  anyone  as  surety 
for  the  corporation,  or  that  the  indorse- 
ment of  these  notes  was  subsei]ucntly  adopt- 
ed and  acted  upon  by  him.  Nor  was  any 
such  previous  course  of  dealing  between 
the  firm  and  the  bank  and  these  two  part- 
ners shown.  In  support  of  that  theory, 
plaintiff  undertook  to  show  by  Van  Peyma 
that  in  1893,  when  the  panic  was  on,  the 
bank,  "requested  us,  Gille  &  Van  Peyma,  to 
indorse  the  Gille  Hardware  A  Iron  Company 
paper  in  the  bank,"  and  that  Gille  hail 
never  directed  Van  Peyma  "to  cease  sign- 
ing notes  and  paper  in  that  connection  in 
that  way."  If  Gille  gave  authority  to  sisn 
his  name  as  indorser  of  the  corporation's 
notes,  that  was  in  1863,  during  the  time  of 
great  financial  distress,  and  in  1899  he  with- 
drew from  the  corporation,  went  across  the 
street,  and  set  up  and  conducted  a  separate 
business,  and  thereafter  had  no  connection 
with  the  corporation,  except  that  one  share 
o(  stock  was  issued  to  him  by  Van  Peyma 
in  order  that  the  corporation  might  have 
the  number  of  directors  required  by  the  stat- 
ute, and  ha  might  he  the  nominal  (though 
not  the  actual)  treasurer,  and  the  first  of 
these  notes  offered  in  evidence  boie  a  date 
eighteen  months  subsequent  to  that  time.  We 
find  nothing  ia  these  facts  to  establisli  any 
such  a  previous  course  of  dealing  between 
the  firm,  Gille  ft  Van  Peyma.  and  the  bank 
as  authorized  the  bank  to  infer  that  the  au- 
thority given  in  1893  had  been  continued 
down  to  1001,  Authority  to  indoree  notes 
for  the  corporation  in  1893,  when  the  whole 
country  was  in  the  midst  of  a  financial 
c,  was  no  authority  to  indorse  other 
s  as  surety  for  the  corporation  eight 
nine  years  later.  It  was  error  to  admit 
;  notes  in  evidence  for  any  purpose. 
They  did  not  tend  to  show  that  Van  Peyma 
'  '  authority  to  sign  the  Arm's  name  as 
maker  to  tlie  note  plaintiff  sites  on;  and, 
if  they  were  offered  to  show  that  Van 
Peyma  had  authority  to  borrow  money  for 
the  firm  from  plaintiff  in  1603,  they  were 
wholly  irrelevant,  fur,  first,  the  suit  was  not 
for  borrowed  money,  but  on  the  note  made 
on  July  1st,  1902;  and,  second,  authority 
to  borrow  money  for  a  firm  or  to  make  a 
note  for  the  debts  of  a.  firm  is  ft  very  dif- 
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fereiit   thing   from   authority   tg   pwrantee  knew  Van  I 

the  paymeat  of  another's  note.  plaintiff,  ant 

4.  Appellant  contendi  that  the  trial  court  Peynia  in  18 

erred  in  permitting  plaintiff  to  prove  that  the  partners 

Van    Peyina   on   July    19,    1893,   borrowed  ma's  tcitimc 

$2,000  in  the  name  of  the  firm,  and  $1,130  that  money  I: 

on  April  27,  1694.    The  notes  given  at  those  and   tliat  Gi 

times  were  not  offered  in  evidence,  but  notes  would  like  t 

given   in   1807  for  those  amounts,  with  in-  petent  as  te 

terest,  were  admitted  in  evidenM,  and  an-  plied    assent 

nual  renewals  thereof  down  to  1901,  when  bind  the  fin 

the   two   dated   in   1900   were   conaolidated  v.  Rialejr,  23 
into  one  note  for  $4,813.88,  and  this  note        But    the 

waa  renewed  b;  the  note  lued  on   for  $5,-  plaintiff  told 

160.86  on  Julj  1,  1902.    Appellant  contends  believe   from 

thst  bj  this  method  plaintiff  was  permitted  nerahip  borr 

to  prove  the  consideration  of  the  note  sued  signature  of 

on.      No    consideration    was    pleaded,    nor  Van  Peyma  i 

was  it  necessary  to  prove  or  plead  the  con-  acquiescence 

sideration.     The  suit,  as  it  was  tried  upon  Peyma  signc 

the  first  count  of  the  petition,  was  a  plain  sued  on,  dat 

suit  on  a  note.    The  only  plea  to  that  count  thority  of  G 

waa  non   ett   factum, — that   is,   that,    first,  for  plaintiff.' 

there  was  no  partnership  in  existence  when  tion  was  err 

Van  Feyma  signed  the  firm's  name  to  the  rowed  monej 

note;   and,  second,  that  Gille  did  not  exe-  er  Van  Peyn 

cute   the   not«.     To   that   plea   plaintJfT  re-  borrow      mo 

plied  that  "all  the  notes"  were  signed  with  but  the  issue 

Gille's   "knowledge  and  consent,"   and   "for  to  execute  tb 

and   on  behalf  of   Gille   and   of   the   firm."  instructions 

Appellant  contends  that  the  trial  court  per-  to  that  ques 

mitted  plaintiff  to  prove  that  "the  consid-  petent  as  bei 

eration  of  the  note  sued  on  was  the  money  references  w< 

borrovred  in  1893  and  1894;"  that  "to  allow  tions  at  all, 

the  authority  to  execute  the  note  sued  on  that  it  was  < 

to  be  proven  by  proof  of  the  original  cou-  establish   Va 

sideration  for  the  note  sued  on  is  to  allow  to   execute   < 

plaintiff   to   sue  upon   one  cause  of   action  cases   that   t 

and  sustain  it  by  proof  of  another,  and  to  execute  notei 

violate   the   established   rule   that   a   party  name  is  once 

cannot  sue  upon   one   cause   of  action   and  sumed  to   co 

prove  another  or  recover  upon  another  cause  we  have  foui 

of  action;"   and  that  "this  tentiniony   pro-  lias  not  been 

duced  the  verdict  of  the  Jury  on  the   idea  was  dissolve 

that  Gille  k   Van   Peyma  got  $2,000  July  tinue,   or   th 

19,   1893,   and   $1,130   April   27,   1804;    the  years,  or  tbi 

jury  ignoring  the  only  real  issue  in  the  case,  tinue,  even  i 

to    wit.    Van    Peyina's    authority    to    sign  where  there 

Gille'*  name  to  the  note  sued  on."     The  de-  the  situatior 

cision  ot  the  point  is  not  witbout  embar-  ship  of  the 

rassment.     Much  of  the  testimony  went  to  Gille  from  t 

establish  the  certainty  of  the  loans  made  in  plaintiff  kne 
1863  and  1894,  and  yet  this  was  not  a  suit        6.  The  cou 

for  borrowed   money.     The   suit  was   on   a  numbered    3 
note   executed   on   July    1,    1902,   and   that        "No.  3,  11 

alone,  and  one  of  the  questions  to  be  decided  fendant  Van 

was  whether  Gille  by  his  course  of  conduct  &  Van  Peym 

had  clothed  Van  Peyma  with  apparent  an-  have   been   e 

thority  to  sign  the  note  of  that  date,  and  upon  hiro  bj 

we  are  of  the  opinion  that  this  evidence  was  have  been  co 

competent  as  tending  to   prove  that  isxue.  and   dealing 

It  waa  not  competent  to  eatablish  the  con-  neither  is  it 

sideration  of  the  note;  but,  when  connected  by  direct  evi 

with   the   fact  that  Gille  tcstitied   that  he  Peyma  had 
31  L.R.A.(N.8.) 
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same  may  be  proven  and  established  by 
circumstances,  and  the  course  of  dealing 
and  business  between  the  defendants,  and,  if 
from  all  the  facts,  circumstances,  course  of 
business,  and  dealing  between  the  defend- 
ants^ detailed  or  shown  by  the  evidence,  you 
believe  that  the  defendant  Van  Peyma  was 
BO  authorized  to  so  execute  said  note,  then 
your  verdict  must  be  for  the  plaintiff  and 
against  both  defendants,  and  it  is  your  duty 
to  take  into  consideration  all  of  such  facts, 
circumstances,  course  of  business,  and  deal- 
ing   in   determining   such    authority. 

"No.  4.  The  court  instructs  the  jury  that 
if  you  find  from  the  evidence  that  prior  to 
the  formation  of  the  Gille  Hardware  &  Iron 
Company,  a  corporation,  that  the  defend- 
ants, James  M.  Gille  and  James  Van  Pey- 
ma, were  partners  engaged  in  the  business 
of  buying  and  selling  hardware,  and  that 
upon  the  formation  of  such  corporation 
the  stock  of  goods  theretofore  owned  by  the 
partnership  was  sold  or  transferred  to  the 
corporation,  that  such  fact  alone  did  not  ef- 
fect a  dissolution  of  said  partnership,  and 
is  not  sufficient  to  establish  that  the  same 
was  dissolved." 

The  court  also  gave  these  instructions, 
numbered  4,  14,  and  18,  on  behalf  of  de- 
fendant : 

**No.  4.  The  court  instructs  the  jury  that 
it  is  only  while  the  firm  of  Gille  &  Van  Pey- 
ma engaged  in  trade — buying  and  selling 
goods  in  the  ordinary  way  of  merchants — 
that  Van  Peyma  had  the  right*  to  sign  the 
name  of  Gille  &  Van  Peyma  or  the  name  of 
James  M.  Gille  to  promissory  notes  for 
debts  of  the  firm,  without  authority  from 
James  M.  Gille.  When  the  firm  disposed  of 
the  entire  stock  of  goods,  and  quit  buying 
and  selling  the  goods  in  the  ordinary  way, 
then  and  thereafter  neither  partner  had  a 
right,  without  authority  from  the  other 
partner,  to  make  or  sign  notes  in  the  name 
of  the  firm  or  of  each  other  in  favor  of  one 
who  knows  the  firm  itself  is  no  longer  en- 
gaged in  buying  and  selling  goods  in  the 
ordinary  way  of  merchants." 

**No.  14.  The  jury  are  further  instructed 
that  Gille  and  Van  Peyma  and  each  of  them 
had  the  right  to  collect  and  pay  debts  of 
the  firm  of  Gille  &  Van  Peyma  after  the 
partnership  ceased  to  buy  and  sell  goods, 
and  the  jury  are  also  instructed  that  the 
mere  collection  and  payment  of  partnership 
debts  by  Van  Peyma  or  by  Gille  and  Van 
Peyma  gave  Van  Peyma  no  right  or  authori- 
ty to  write  Gille's  name  on  the  note  sued  on 
or  any  other  notes  given  by  Van  Peyma  aft- 
er the  firm  of  Gille  &  Van  Peyma  quit 
buying  and  selling  goods." 

"No.  18.  If  the  jury  believe  and  find  that 
Gille  A  Van  Peyma  sold  their  entire  stock 
of  goods  to  the  Gille  Hardware  &  Iron 
31  L.R.A.(N.S.) 


Company,  and  ceased  buying  and  selling 
goods  as  the  firm  of  Gille  &  Van  Peyma  on 
or  about  June,  1891,  and  received  for  their 
stock  of  good  shares  of  stock  in  the  Gille 
Hardware  &.  Iron  Company,  a  corporation, 
and  then  divided  such  shares  among  them- 
selves, and  it  was  then  understood  by  and 
between  Gille  and  Van  Peyma,  with  or  with- 
out words  to  that  effect,  that  the  firm  of 
Gille  &  Van  Peyma  was  dissolved,  then  the 
jury  are  instructed  that  these  acts  consti- 
tuted a  dissolution  of  the  firm,  though  there 
remained  debts  due  the  firm  of  Gille  &  Van 
Peyma  to  be  paid,  and  no  notice  to  the 
plaintiff  of  such  dissolution  was  necessary 
if  made  at  that  time." 

These  instructions  are  contradictory.  It 
is  impossible  to  understand  how  the  jury 
could  have  foimd  for  plaintiff  if  they  had 
obeyed  defendant's  instructions  numbered  4 
and  18.  If  plaintiff's  instructions  correctly 
declared  the  law,  then  plainly  defendant's 
did  not.  All  of  these  instructions  are  faulty. 
Plaintiff's  third  and  fourth  instructions  un- 
dertook to  tell  the  jury  that  Gi lie's  sanc- 
tion of  Van  Peyma's  execution  of  the  note 
on  July  1,  1902,  might  be  implied  from 
''all  the  facts,  circumstances,  course  of  busi- 
ness, and  dealing  between  the  defendants 
detailed  in  evidence."  They  should  have 
told  the  jury  what  facts  in  evidence  would 
establish  Gille's  implied  assent.  As  they 
stand,  they  almost  amount  to  a  direction  to 
the  jury  to  find  for  plaintiff  if  under  all  the 
facts  they  consider  he  ought  to  recover.  We 
have  already  held  that  the  transfer  of  all 
the  stock  of  merchandise  by  the  partnership 
to  the  corporation,  and  the  ceasing  by  the 
partnership  thereafter  to  buy  and  sell 
goods,  dissolved  the  partnership.  Therefore 
plaintiff's  fourth  instruction  does  not  de- 
clare the  law. 

Defendant's   fourth    instruction   correctly 
declares  the  law,  but  for  clearness  the  words 
"express  or  implied"  should  have  been  added 
after  the  clause,   "without  authority  from 
the  other  partner."     It  includes  the  ques- 
tion of  plaintiff's  knowledge  of  the  things 
that  would  work  a  dissolution  of  the  firm. 
But    defendant's    eighteenth    instruction    is 
erroneous  because  it  says  no  notice  of  disso- 
lution   was    necessary.      The    question    of 
plaintiff's  knowledge  is  one  of  the  real  issues 
in  this  case.    If  plaintiff  knew  that  the  firm 
had  been  dissolved  when  the  note  was  giv- 
en, he  is  not  entitled  to  recover;  otherwise 
he  is.     We  find  no  fault  with  defendant's 
instruction  numbered  14.     It  is  supported 
by  numerous  cases.     An  exceedingly  grave 
fault    in    plaintiff's    instructions   numbered 
3  and  4,  set  out  above,  as  of  other  instruc- 
tions given  for  him,  is,  as  already  stated, 
that  they  submit  a  question  of  law  to  the 
jury  for  decision.     Again    and  again   they 
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Baid,  H  Van  Peyma  Bigned  the  note  "■ 
the   authority  of   Gille,"   etc.,   they   should 
■tate  what  facta  would  constitute  such 
thority,  at  least  tlie  principal  facta.     Pratt 
V.  Page,  32  Vt.  15. 

6.  There  are  numerous  other  errors  as- 
signed in  appellant's  brief;  but  we  have  not 
(MDnsidered  it  necessary  to  consider  them, 
since  what  we  have  said  will  guide  the  trial 
court  ID  a  proper  disposition  of  them 
raised  again. 

Entertaining   the   views    as    herein    i 
eated.  the  judgment  of  the  trial  court  should 
be  reversed  and  the  cause  remanded. 
is  BO  ordered. 

All  concur. 


MISSISSIPPI  STJPRE3IE  COURT. 

STATE  OF  MISSISSIPPI,  Appt., 
JIM  HILL. 


(—  Miss.  - 


,  S3  So.  411.) 


Fish  - 


-  cirlusion  of 


-  local  protection 
nonresidents. 

The  legislature  cannot,  where  the  Con- 
stitution prohibits  it  from  denyinf;  to  any 
person  within  the  jurisdiction  of  the  state 
the  equal  protection  of  the  laws,  confer 
power  upon  the  authorities  of  the  county 
to  protect  the  flsh  within  the  county  for  the 
beneSt  of  the  inhabitants  of  such  county, 
and  exclude  residents  of  other  counties  from 
takinjf  them. 

(November  14,  l&IO.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Itawamba  Coun- 
ty entered  on  a  direct  verdict  of  acquittel 
on  the  trial  on  appeal  from  a  judgment  of 
a  Justice  of  the  Pence  convictinR  defendant 
of  violatinif  an  ordinance  prohibiting  non- 
residents from  flshing  in  the  waters  of 
Itawamba  County.     Affirmed. 

Statement  by  Anderson,  J.: 

The  appellee,  Jim  Hill,  was  charged  in  an 
affidavit  before  a  justice  of  the  peace  with 
violating  an  ordinance  of  the  board  of 
supervisors   of   Itawamba    county   prohibit- 


ing n 


■Bidents  fro 


jhing 


n  the 


of  that  county,  and  waa  convicted,  and  ap- 
pealed to  the  circuit  court,  where  he  was 
tried  and  acquitted,  and  from  that  judj;- 
ment  the  state  prosecutes  this  appeal. 

The  case  was  tried  on  an  agreed  state  of 
facts,   as   follows; 

Note.  —  As  to  what  discrimination  as  to 
peraons  is  permissible  in  fish  and  game  laws, 
see  note  to  Harper  v.  Galloway,  26  L.R.A. 
(N.S.)  794. 
31  L.R.A.IN.S.) 
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e  sun«  for  the  use  and  conBuraption 
[ntubitutta."  By  "inhabitanta"  ia 
f  meant  the  inhabitants  of  the  coun- 
distinguisbed  from  the  other  in- 
•.s  of  the  Btat«. 

contended  on  the  part  of  appellee 
e  panting  of  iuch  power  U  vJo- 
•f  the  clause  of  §  2  of  tbe  14th 
lent  to  the  Constitution  of  the 
States,  which  prohibtta  a  state  from 

"to  any  person  within  its  juris- 
the  equal  protection  of  the  laws." 
rmining  this  question,  it  is  well  to 

Tiew  the  relation  of  the  state  and 
bitantA  to  the  game  and  fish  within 
[era.  They  belong  to  the  aovereign. 
[e  is  in  all  the  iohsbitants  of  the 
nd  no  person  can  acquire  any  «1>- 
title,  as  against  all  others,  except 
ure  and  subjection  to  his  own  con- 
n  a  very  able  opinion  in  Ex  parte 
.6  Miss.  210,  109  Am.  St.  Rep.  700, 

722,    Justice    Cox    uses    this    lan- 

"By  reason  of  the  migratory  hab- 
sb,  their  on'nership  is  in  the  public, 
individual  has  any  abaolute  property 
1  them  until  they  have  been  sub- 
:o  his  control.  It  is  not  only  the 
f  the  state,  but  also  its  duty,  to 
:  for  tbe  benefit  of  the  general  public 

in  its  waters,  in  their  migrationa 
their  breeding  placea,  from  deatruc- 
r     undue     reduction     in     numbers, 

the  caprice,  improvidence,  or  greed 
riparian  proprietors  as  well  as  of 
■era."  And.  again,  in  State  v.  Buck- 
,  93  Miss.  B46,  47  So.  501;  "It  is 
ttled  that  the  sovereignty  is  the 
if  wild  game,  on  the  idea  that 
irds,  and  flsbea,  wild  by  nature,  may 
^rved  as  a  food  supply  for  all  the 
ts."  So  it  is  clear  that  the  flah  and 
n  Itawamba  county  belong  to 
.nd  tbe  people  of  that  county  have 
ter  right  in  them  than  the  balance 

people  of  the  state.  The  state 
he  title  in  trust  for  all  the  people 
making  distributions  of  the  beneflts 
therefrom,  must  do  so  with  an  equal 
lisregarding   county    lines   or   other 

ight  to  take  game  and  flsh  is  a  ^ 

:,  and  the  state  is  without  powe 

this  right  on  the  people  of  one 

i  deny  it  to  the  balance  of  the  state. 

le  question  is  whether  the  state 

1   law    (or    authorize    the   board    of 


which  a 


0  the 


^'"K)  providing  tliat  the  game  and 
Lhin  the  borders  of  each  county  in 
te  shall  be  protected  and  conservei) 
)r  the  inhabitants  thereof.  Or,  put- 
i  concrete  caae.  say  to  the  people  of 
iba  county,  "You  may  take  the 
.A.(N.S.) 


game  and  fiah  found  within  your  borders," 
but  to  the  balance  of  the .  people  of  the 
state,  "You  shall  not."  A  more  palpable 
denial  of  the  equal  protection  of  the  law 
is  hardly  conceivable.  SUte  v.  Higgina,  SI 
S.  C.  51,  33  L.R-A.  5B1,  28  S.  E.  15; 
Gustafson  v.  SUte,  40  Tex.  Crim.  Rep.  67, 
43  L.R.A.  615,  45  S.  W.  717,  48  S.  W.  518. 
Affirmed. 


GORY  HOGG,  Appt., 

R.  M.  McGUFFIN  at  al. 

(67  W.  Va.  456,  68  S.  E.  41.) 


Specific  performuice  —  o 
change  at  stock. 

1.  Equity  will  decree  specific  performance 
of  a,  contract  for  exchange  of  shares  of  stock 
in  corporations,  when  legal  remedv  is  not 
adequate  because  the  stock  sought  is  of 
special  and  peculiar  value,  or  is  not  readily 
purchasable  in  the  market,  or  has  no  cer. 
tain  ascertainable  value,  or  a  money  judg- 
ment against  the  party  would  be  worth- 
less because  of  his  insolvency,  or  other  cir- 

Beadnotee  by  Bbahhon,  J. 

Sots.  — Specific    performance     of    eon- 
.  tract    for   aalo   of   aloclc   in   corpora- 
Uon. 
L  Jurisdiction. 

a.  Remedy  at  law,   492. 

b-  Other  property  involved,     493. 

c.  Trust  involved,  495. 

d.  Mutuality  of  remedy,    400. 

e.  To  enable  the  purchaser  to  secure 

control  of  corporation,  496. 
n.  Defenses. 

a.  Uncertainty  and  incompleteness  of 

contract.    497. 

b.  Lack  of  consideration.    49S. 

c.  Lack  of  mutuality,  -199. 

d.  Fraud,   500.      ■ 

e.  Illegality  of  contract.    500. 

f.  Laches,  delay,  or  waiver  of  party 

seeking,     500. 

g.  Disposal    of  stock  to  other   per- 

sons,   501. 
h.  Change  in  value,    501. 
i.  Miscellaneoui,   501. 

III.  Parties,  502. 

IV.  Relief,      602. 

The  earlier  cases  passing  upon  the  ques- 
tion of  the  specific  performance  of  a  con- 
tract for  the  sale  of  stock  in  a  corporation 
are  discussed  in  a  note  to  Bumgardner  v. 
Leavitt,  12  L.R.A.  TT6,  and  in  the  note  ap- 
pended to  Ryan  v.  McLane,  50  L.R.A.  SOI. 
*a  the  purpose  of  the  present  note  to 
ew  those  cases  which  have  passed  upon 
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cumatanceB  in  the  case  calling  tor  apeciflc 
performance  aa  the  only  adequate  relief. 
Same  —  tranBfer  to  Innocent'  pnrchas«r 

—  lien. 

2.  If  one  is  entitled  to  have  specific  per- 
lormanca  of  a  contract  for  exchange  of  stock 
in  corporation i,  and  one  of  the  parties 
tranafer  to  an  innocent  purchaser  the  stock 
which  he  ii  to  transfer  in  exchange,  equity 
will  give  the  other  partv  to  the  contract  a 
charge  or  lien  upon  the  purchase  money  yet 
in  the  hands  of  auch  purchaser. 


APPEAL  by  plaintifT  from  a  decree  of 
the  Circuit  Court  for  Mercer  County 
dismiaaing  a  bill  filed  to  compel  specific 
performance  o(  a  contract  for  the  exchange 


of    stocks    of    certain     corporktirau 

The  fvta  are   stated  in   tbe   t^in 

Messrs.   A.   W.   Reynolds  and   E 
A  I<ee,  for  appellant; 

The  stock  and  its  prooeeda  were 
tnUt  by  defendant  for  tbe  plaintill. 

Barrett  t.  McAllister,  33  W.  To. 
8.  E.  220;  Ballard  t.  Ballard.  25 
47Ti  UiDor,  Real 
14  Pa.  112,  S3  A 
Robertson,  lOS  ' 
1104,  116  Am.  Si 
Pom.  Eq.  Jut.  gg 

The  contract  it 
specifically  en  for 

Bumgardner  t. 
12   L.R.A.   778,   ] 


I.  Jurtaatetlon. 


a.  R^medtf  at  late. 

The  recent  cases  passing  upon  the  subject 
of  this  note  exhibit  no  departure  from  the 
(reneral  rule  laid  down  in  tbe  note  in  50 
L.R.A.  501.  to  the  eflect  that  a  contract 
for  the  sale  of  corporate  stock  will  not  be 
specifically  enforced  where  the  stock  can 
be  purchased  on  the  market  end  its  value 
can  be  readily  ascertained,  unless  there  ix 
some  special  reason  for  the  purchaser's  ob- 
taining the  same;  but  where  the  shares  are 
limited,  and  not  easily  obtainable,  or  where 
their  value  cannot  be  readily  ascertained, 
the  contract  will  be  enforced. 

Thus,  in  Bntler  v.  Wright,  103  App.  Div. 
«3,  93  N.  Y.  Supp.  113,  reversed  on  an- 
other ground  in  186  X.  Y.  259,  78  N.  K. 
1002,  It  was  said:  ''It  is  a  irrneral  rul'; 
.  .  .  that  a  court  of  equity  will  not 
entertain  an  action  far  a  apeeific  perform, 
snce  of  a  contract  for  the  sale  of  chattels, 
unless  special  facts  are  alleged  and  proved 
to  show  that  an  award  of  diiniages  fr  - 
breach  of  the  contract  of  sale  would  not 
alTord  the  plaintiff  an  adequate  reme 
And  to  the  same  effect  is  Bernier  v.  ( 
coro-Spencer  Co.  161  Fed.  438,  s.  c.  on 
sequent  appeal.  169  Fed.  889. 

The  specific  performance  of  a  contrac 
deliver  corporate  stock  will  lie  where  its 
pecuniary  value  is  not  provable,  and. 
consequence,  one  may  not  have  adequate 
damages  at  law.  Baumhofl  v.  St.  Ijjiiis  4 
K.  -K.  Co.  205  Mo.  248,  120  Am.  St.  Rep. 
745,  104  8.  W.  5. 

"That  a  contract  for  the  sale  of  shares 
of  [stock  in  a]  private  corporation  may, 
under  certain  circumstances,  be  the  subject 
of  equitable  jurisdiction  for  its  specific  per- 
formance, is  well  established.  This  occurs 
where  the  value  of  the  stock  i9  not  easily 
ascertainable,  or  the  stock  is  not  t(  ' 
obtained  readily  elsewhere,  or  there  is  I 
particular  and  reasonable  cause  for  the 
vendee's  requiring  the  stock  contracted 
31  L.R.A.(N.S.) 


[for]  to  be  delivei 

51   Or.   596,  95   I 

But  the  questii 

of  equity   will  ta 

the  relief  asked  I 

the  sound   dis 

cannot  be  dems 

Butler  V.  Wright, 

Y.   Supp.   113,  re 

in  186  N.  Y.   25! 

V.  Miller,  74  Cor 

Lauglilin  r.  Leon) 

647;  Newton  v.  \ 

'Such  discretio 

ed  when  it  is  i 

pensation  in  daiui 

ble  of  establishmi 

be    inadequate     i 

statements  in  thi 

for  the  breach  ca 

difficulty    att«ndt 

damages   sustaint 

ill   be  unable  t 


ot  km 


what  s 
full    1 


out  a  case  entilli 
relief.  The  trans 
facts  as  they  ap[ 
must  be  of  such 
apparent  to  the 
equitable  jurisdic 
tial  in  order  to 
relief  to  which  h 
it,  that  he  will  1: 
his  contract  or  a 
Mere  characteriit 
strong,  does  not 
bert  V.  Bunnell.  '. 
Supp.  1123,  when 
because  it  was  cl 
an  adequate  remi 
And  the  riglit 
decree  specific  pe 
at  all  upon  the 
tract  relates  to 
but  altogether  u 
the  breach  compli 
compensated  in 
River  Min.  Mill. 
16.  106  Pac.  98. 
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776;  Taylor,  Corp.  S  790;  22  Am. 
Enc.  Law,  2d  ed.  p.  993;  Cook,  Corp. 
Safford  V.  Bftrber.  74  N.  J.  Eq.  352, 

373;  Altoona  Electricfil,  Engineer- 
Supplj  Co.  V.  Kittanning  1  F.  C. 
I.  Co.  126  Fed.  S61 :  Manton  v.  Ray, 
.  672,  4B  Am.  St.  Rep.  811,  29  Atl. 
irrett  v.  McAIlisUr,  33  W.  Va.  739, 
i:.  220;  Broyle*  V.  Bee,  18  W.  Va. 
aterman.  Spec.  Pert  |  130;   Beach, 

Bq.  Jur.  %  623;  Adama  *.  Messinger, 
IBB.  185,  9  Am.  6t  Bep.  679,  17 
91;  Mobile  Count;  t.  Kimball,  102 
91,  707,  26  L.  eA.  23S,  243. 

B.   Dillon  A  Nnckolla   and  S.   L. 

r,  for  appellees: 

7  is  without  juriadietion  to  enforce 

tract 

-act  for  the  sale  of  shares  JD  a 
corporation,  the  entire  property  of 
onaiated  of  certain  mini>t)f  claiins  of 
n    value,    could    be    specilically    en- 

e  the  Block  of  the  corporation  had 
lict  value,  or  had  never  been  in  the 
for  Bale,  and  whatever  value  it  did 
waB  wholly  dependent  upon  the 
t  a  certain  patent  which  the  cor- 
1  owned,  it  wag  held  to  be  a  proper 
r  the  equitable  juriediction  of  the 
Hills  V.  McMunn,  232  111.  4S8,  83 
S3. 

where  the  atock  of  the  corporation 
lall  and  preaumably  without  any 
value,  and  "whatever  value  it  had 
en  to  it  by  tbe  plaintilf'B  work  and 
turea."  it  was  held  that  tbe  plaintiff 
titled  to  specific  performance.  Al- 
;leetrieal.  Engineering  4  Supply  Co. 
anning  &   F.   C.   Street   R.   Co.    126 

'iBe  it  was  held,  where  the  atock 
appear  to  have  had  a  market  value, 
>  far  as  shown,  cannot  now  be  pur- 
upon  the  open  ninrket."  Schmidt  v. 
rd,  135  Iowa,  240,  113  N.  W.  801. 
■lover  V.  Isle  Harbor  Lnnd  Co.  SI 
151,  98  N.  W.  344,  equitable  relief 
mted  where  the  stock  had  no  vnlue, 
:o  the  fact  that  it  had  never  been 
had  never  been  upon  the  market. 
]  any  of  it  ever  been  sold;  and 
'  or  not  it  would  ever  have  any 
•pended  entirely  upon  the  succeaa  of 
poses  for  which  tbe  corporation  waa 

ie  remedy  at  law  iB  inadequate,  and 
Ic  performance  of  the  contract  will 
ted,  where  none  of  the  stock  is  on 
-ket,  and  there  is  no  available  way 
inji  the   value   of  the   stock   or  the 

of  the  plaintifrs'  damages  resulting 
breach  of  the  contract.    Denniaon  t. 

200  Mo.  108,  98  S.  W.  546;  Turley 
las,  31  Nev.  181,  135  Am.  St.  Rep. 
I  Pac.  568. 

tract  for  the  sale  of  shares  of  stock 
ipecifically  enforced  where  it  appears 
■     its  infancy,  that 


aTi?b"  " 


Hissam  t.  Pariali,  41  W.  Va.  686,  56  Am. 
St.  Rep.  862,  24  S.  E.  600;  Headley  v. 
Hoopengarner,  80  W.  Va.  628,  55  8.  E.  744 ; 
3  Pom.  Eq.  Jur.  §  1405;  Norris  v.  Fox,  45 
Fed.  406;  Hutland  Marble  Co.  v.  Ripley,  10 
Wall.  340,  10  L.  ed.  956,  3  Mor.  Min.  Rep. 
291;  Duff  v.  Hopkins,  33  Fed.  69B;  Burke 
V.  Parke,  5  W.  Va.  122;  Campbell  v.  Rust, 
86  Va.  flS3,  8  S.  E.  664;  Stuart  v.  Pennis, 
91  Va.  688,  22  8.  E.  609;  Longford  v.  Tay- 
lor, 99  Va.  677,  39  S.  E.  223;  Jonea  v. 
Tunis,  99  Va.  220,  37  3.  E.  S41 ;  Moore  v. 
Steelman,  80  Va.  340;  Goolsby  v.  St.  John, 
25  Oratt.  151 ;   Fry,  Spec.  Perf .  §  27. 

The  contract  ia  harsh  and  inequitable. 

3  Pom.  Eq.  Jur.  |  1406. 

Me  Bars.  H.  A.  Rlti  and  Sanders  A 
Crockett  also  for  appellees. 

its  stock  is  not  only  unlisted  and  without 
any  fixed  value  on  the  market,  but  is  held 
in  a  "pooling  trust,"  ao  that  it  cannot  well 
be  purchased,  and,  if  purchased,  the  rights 
of  a  stockholder  under  tbe  pool  will  bo 
limited,  and  the  inadequacy  of  legal  pro- 
ceedings for  damages  is  apparent.  Wood 
V.  Kansoa  City  Home  Teleph.  Co.  223  Mo. 
537,  123   S.  W.  6. 

And  for  another  instance  in  which  the 
inadequacy  of  any  remedy  at  low  will  jus- 
tify the  equitable  remedy  of  specific  per- 
formance of  a  contract  for  the  sale  of 
shares  of  stock,  see  Sherwood  v.  Wallin, 
I.  e,  infra. 

Wliere  the  stock  sought  is  in  a  close  cor- 
pdration,  "that  is,  one  owned  and  controlled 
by  a  coterie  of  individuals,"  and  is  usually 
not  for  Bale,  and  has  no  market  value,  the 
contract  will  be  enforced.  SalTord  v.  Bar- 
ber, 74  N.  J.  Eq.  352,  70  Atl.  371. 

So,  in  Newton  v,  Wooley,  105  Fed.  541, 
it  was  held  that  the  contract  would  be 
enforced,  where  the  stock  was  not  on  the 
market,  and  was  nearly  all  owned  by  the 
defendant,  so  that  the  complainant  could 
not  obtain  it  in  any  other  way  than  from 
the  defendant. 

And  in  Applegate  v,  Wetlsburg  Bkg.  & 
T.  Co.  —  W.  Va.  — ,  69  8.  E.  901,  which 
WHS  an  action  to  compel  the  corporation 
to  isHue  a  proper  certificate  for  stock  which 
had  been  paid  for,  the  remedy  was  granted, 
because  the  relief  at  law  was  not  appro- 
priate, full,  and  complete. 

So.  a  contract  in  whieh  stock  was  either 
pledged  as  collateral  for  a  debt,  or  else 
there  was  a  sale  with  an  option  in  the 
vendor  to  repurchase  on  specified  terms, 
will  be  enforced  at  the  instance  of  the 
plaintiff  (vendor),  where  the  stock  was  lim- 
ited in  amount,  not  purchosable  in  the 
market,  without  any  quoted  or  ascertain- 
able market  value,  and  the  plaintiff  held  it 
as  an  investment  having  a  peculiar  value 
to  him  greater  than  the  market  price  at 
the  time  of  the  transfer.  Eichbaum  v. 
Sample,  213  Pa.  216,  62  Atl.  837. 

And  where  the  defendant  is  financially 
irresponsible,  specific  performance  of  the 
agreement  will  be  compelled.    Rauv.  Beiden- 
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ice  Coal  Company  and  the  Har- 
I  Coke  Company;  and  R.  M.  Me- 
Dixon  wventy-flve  almrei  in  the 
>al   &   Coke   Gompany   and  thirty 

the  Dunn  Loop  Coal  Company 
inrcB  in  the  Prudence  Coal  Com- 
1  Gnry  Hogg  sold  Dixon  twenty 
;he  Prudence  Coal  Company.    For 

of  itock  sold  to  Diion  by  R.  M. 
Dixon  paid  some  caih,  and  exe- 
McGuffin  four  notes  payable  in 
,  amounting  to  the  lum  of  $89,- 

contraet  last  mentioned  provided 
lock  «old  to  Dixon  by  the  partli 

deposited  with  the  notes  as  co 
curity  for  the  payment  of  the 
,  in  pursuance  of  that  clause  of 
ct,  the  said  notes  made  by  Di: 

le  court  said,  leaves  the  complain- 
>rBe  plight  than  lie  was  at  the 
e  has  added  the  fact  that  he  can- 
^he  stock  in  the  market,  hut  he 
idded  the  fact  that  its  intrinsic 
19,000.     He   has  given   no   reSAon 

particular  stock  is  of  any  espe- 

tance  to  him." 

mething    else    must   appear    than 

stock  baa  greatly  fluctuated  in 
:e  it  was  bought  by  the  brokers 
omplainant,    is   continually   chan- 

of  an  increasing  value,  and  that 

at  law  would  not  give  adequate 
ngwall  V.  Chapman,  63  Misc.  193, 

Supp.  G20;  Morrison  v.  Chapman, 
.96,  118  N.  Y.  Supp,  522. 

Graham  v.  Herlong,  50  Fla.  B21, 
.1,  it  was  held  that  a  demurrer 
for  the  specific  enforcement  of  a 
for  the  sale  of  shares  of  stock 
ve  been  sustained  where  it  was 
d  that  the  shares  were  of  peculiar 

character,  the  loss  of  which  could 
1y  compensated  in  damages. 

Other  property  involved. 

le  jurisdiction  haa  been  upheld  on 

d  that  the  sale  of  land  was  also 

n  Fleishman  v.  Woods,  135  Cal. 
'ac.  276,  the  specific  enforcement 
act  to  transfer  certain  water  stock 
fendant  was  decresd  where  it  wai 
to  afford  him  adequate  relief,  and 
fer  was  part  of  an  entire  con- 
fer certain  improvementa  to  be 
n  land  of  which  the  defendant  was 
part,  the  money  value  of  the  im- 
La  not  having  been  lixed  by  the 
nor  any  eatlmate  made  or  price 
9  the  value  of  the  land  to  be  con- 
the  defendant,  nor  of  the  price  at 
i  water  atoclc  was  to  be  trana- 
nd  it  not  being  shown  that  the 
any  market  value, 

e.  Ttttft  Imrolved. 
leen  held  that  a  court  of  chaneery 
liction   in   eases  of   fraud   equally 

.(N.S.) 


and  the  certificates  of  sfoek  sold  to  him  by 
the  selling  partiea  were  deposited  in  the 
hands  of  the  Citizens'  National  Bank  of 
Charleston,  with  the  understanding  or  up- 
on the  trust  that  the  hank  should  receive 
payment  from  Dixon  of  the  notes,  snd  when 
paid  deliver  to  him  the  certificates  of  stock. 
Afterwards,  within  two  years  from  the  date 
of  the  sate  by  McOulfin  to  Hogg  of  the 
Pike  stock,  Hogg  notified  McGuHin  of  his 
desire  to  make  the  exchange  of  stock  pro- 
vided for  by  the  contract,  and  expresned 
liis  readiness  to  transfer  to  McGullin  the 
Pike  stock,  and  demanded  of  McGuflin  that 
he  transfer  to  Hogg  the  fifty  shares  of  «tock 
in  the  Harvey  Coal  t  Coke  Company.  Alc- 
Guffin  responded  to  this  request  and  de- 
mand, that  he  had   sold  the  Harvey  stock 

nith  courts  of  law,  even  where  there  is  a 


uedy 


t  law. 


Thus,  in  Safford  r.  Barber,  74  N.  J.  Eq. 
362,  70  Atl.  371,  wherein  a  bill  was  filed 
(or  tlie  apecilic  performance  of  a  contract 
that  the  complainant  should  enter  the  em- 
ployment of  a  corporation  for  a  period  of 
three  yeara,  and  for  his  services  have  a 
certain  number  of  the  shares  of  stock  of 
the  company,  and  he  served  faithfully  foi' 
more  than  two  years,  receiving  a  portion 
of  the  stock,  when  he  was  discharged  with- 
out cause  at  the  instigation  of  the  defend- 
ant, the  court  said:  "I  incline  to  the  opin- 
ion that  this  is  a  case  of  fraud  and  of  trust 
mala  fide.  The  complainant  performed  tlic 
contract  on  his  part,  that  is,  he  paid  for 
the  stock  by  his  services,  and  therefore  be- 
came its-  owner  by  the  la*  of  this  stati-. 
Delivery  is  not  necessary  to  complete  the 
sale  of  personal  property.  ...  In  this 
transaction.  I  take  it,  title  passed  to  the 
complainant.  ...  In  my  opinion  the 
defendant  in  this  cose  holds  the  legal  title 
to  the  shnrca  of  stock  in  question  for  the 
benefit  of  the  complainant,  and  therefore 
specific  performance  is  a  remedy  available 
to  the  eomplainant,  irrespective  of  the  ques- 
tion of  the  adequacy  of  damages  at  law. 
and,    too,   irrespective   of    the   question   of 

In  i^herman  v.  Kerr,  220  Pa.  420,  69  Atl. 
S99,  where  a  verbal  contract  for  the  pur- 
chase of  stock  provided  that  either  party 
might  make  the  purchase  "as  opportunity 
might  offer,  and,  after  being  so  purchased, 
the  said  shares  were  to  be  equally  divided 
between  them,  each  paying  one  half  of  the 
purchsse  price,"  it  was  held  that  either  par- 
ty purchasing  the  stock  became  a  trustee 
and  held  it  for  the  other  party,  according 
to  the  contract,  snd  that  it  would  be  spe- 
cifically enforced. 

But  where  a  stockholder  agrees  to  sell 
his  entire  etock  in  a  corporation  to  a  co- 
owner,  and  the  J  do  not  deal  at  arm's 
length  for  the  reason  that  the  latter  is  in 
the  sole  charge  and  management  of  the 
business,  and  is  relied  upon  by  the  other 
party  in  all  matters  pertaining  thereto, 
and,  at   the  time  of  the  contract,  he  does 
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to  Dixon,  and  that  he  could  not  make  the 
exchange  on  that  account,  but  offered  to  f- 
pajr  Hogg  the  $5,000  which  Hogg  had  paid 
him  for  the  Pike  stock,  with  interest.  Ho^g 
declined  sue))  adjustment,  and  he  brought 
this  suit  against  McGutiin,  making  him  and 
tb«  Citiiens'  National  Bank  of  Charleston 
and  W.  M.  Williainion,  its  cashier  defend- 
ants. The  relief  asked  b;  the  bill  is  that 
an  injunction  be  awarded  restraining  Mc- 
OufUn  from  collecting  any  money  on  the 
notes  of  Dixon,  held  bj  William  son  and 
the  bank,  calling  them  trustees,  or  from 
making  any  transfer  of  the  notes;  and  that 
Williamson  and  the  bank  be  enjoined  from 
disbursing  or  dispoHing  of  any  money  that 
might  be  paid  on  the  notes,  and  that  tlie 
notes  in  the  hands  of  Williamson  and  the 

not  fully  inform  the  stockholder  as  to  the 
condition  of  the  property  and  of  negotia- 
tions then  pending  which  might  affect  its 
Talue,  specific  enforcement  of  the  contract 
will  not  be  decreed.  Hustoo  v,  Harring- 
ton, GS  Wash.  51,  107  Pac.  874.  In  this 
case  the  control  of  the  stock  of  the  corpo- 
ration would  have  passed  with  the  transfer 
of  the  stock,  but  no  mention  was  made  of 
the  fact. 

d.  Mvtualitu  of  remedy.  j 

Tlie  general  rule  ia  that,  before  apeciflc 
performance  of  a  contract  will  be  decreed, 
it  must  appear  that  there  was  mutuality, 
both  in  the  obligation  and  in  the  remedy, 
under  the  contract,  as  long  as  the  contract 
reninins  executory.  But  thie  rule  has  no 
ftpplicntion  to  contracts  in  which  the  pro- 
visions which  could  not  be  enforced  spe- 
ciflcnlly  have  been  fully  nerfonued. 

Thus,  a  contract  in  which  the  defendant 
nsreed  to  transfer  to  the  plsintiifs  a  cer- 
tain number  of  shares  of  stock,  and  as  con- 
sideration therefor  they  agreed  that  they 
would,  "to  the  best  of  their  abttitv.  use 
their  best  energies  towards  tlir  securing  of 
the  sale  of  treasury  stock  in  such  company, 
and  do  all  in  their  power  to  assist  in  ad- 
vancing the  interests  of  such  company," 
will  be  specifically  enforced  after  the  plain- 
tiffs  have  fully  performed  the  services  they 
agreed  to  do.  Turley  v.  Thomas,  31  Nev. 
1B1,  136  Am.  St.  Rep.  667,  101  Pac.  SOg. 

In  Johnston  v.  Frederick  Stearns  t  Co. 
160  Mich.  247,  125  N.  W.  ZS,  which  was  an 
action  for  the  specific  performance  of  a  con- 
tract of  the  corporation  to  sell  certain 
■hares  of  its  stock  to  one  of  its  employees. 
it  seems  to  have  been  held  of  a  provision 
in  the  contract  to  the  effect  that  the  em- 

Sloyea  would  not  offer  the  stock  to  others 
>r  sale  until  be  had  first  offered  it  to  the 
corporation,  that,  while  the  stipulation 
might  not  entitle  the  complainant  to  stock, 
relieved  of  such  a  condition,  it  certainly 
would  not  relieve  the  corporation  of  the 
obligation  to  transfer  the  stock  upon  its 
beine  fully  paid  for. 

Where  the  complainant  has  performed  all 
31  L.R.A.(N.S.) 


bank,    and    the    funds    ariaiag  fr< 
be  attached  and  garnished  in  the 
Bucii  trustees,  and  applied  as  the  ea 
decree;    and  that  the   funds  ariti 
from   be  held  intact  to  satisfy  ii 
in  the  case;  and  that  the  contrsci 
Hogg  and  McGufGn  be  specifically 
in    BO    far    as    possible;    and   tlii 
court  should  be  unable  to  compel 
Bnce  of  the  contract  between  Bog 
GufBn,  by  compelling  a  transfer  ol 
shares  of  stock  of  **"■  h«"«v  r™, 
Guffin  be  requires 
ket  value  of  the 
to  do  so,  that  the 
funds   arising   fr 
hands  of  said  tri 
of  the   parties  h 

as  a  conBiderati< 
tain  shares  of  si 
mitted  to  do  s 
entitled  to  have 
fendant,  Satfon 
352,  70  At!.  371, 
my  jud^fnient,  w 
personal  propert, 
of  his  part  of  tl 
law,  and  the  ol 
form,  a  bill  for 
lie;  and  thie  is 
case  as  this,  wh 
plainant  perform 
self  has  made  pi 
Where  the  i 
stock,  property, 
tion,  bound  the 
defendants,  as  w 
coal  lands  for  b| 
that  there  was  i 
would  deny  the 
ance  to  the  plain 
erlsiid,  -"  "   ■ 


But  a 


stock,  in  which 
nish  the  personj 
wife,  and  the  sel 
will  not  be  spec 
stance  of  the  pli 
of  the  stock,  sin 
at  the  instance  o 
formance     of  tl 


and  I 


wife.     I 


596,  9E  Pac.  803 
Tn  this  connec 

e.  To  ettnMfi  t 
control 
The  court  wil 
form  specificallj 
where  it  appears 
to  the  plaintiff,  i 
a  proper  and  h 
management  of 
V.  Herr,  220  Pa. 
also  appeared  tl 
curable  in  the 
value  not  readil; 
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ttion  of  the  question*  involved  be 
vill  further  state  that  the  plain- 
out  a  writ  o{  att*ehment  against 
3  of  McGuIGn,  basing  it  upon  tbe 
I  tliat  MeGuffin  had  fraudulently 
the  liability  for  which  the  suit  was 

Williamgou  and  the  bank  nere 
d  aa  pcrsoRB  indebted  to,  or  hav- 
lieii    possession    effects   of,    R.    M. 

and  the  attachment  was  served 
as  garnisbeeE.  The  result  of  the 
that  the  attachment  was  quashed, 
>ill  dismissed  without  rslief.    Gory 

nk  that  the  attachment  was  prop- 
bed,  a«  the  facts  show  no  fraudu- 
irrence  of  the  liability.  Surely. 
I  no  fraud  in  the  contraction  of  the 


liability  in  the  sale  by  McGulTln  to  Hogg  of 
tbe  Filce  stock,  and  the  affidavit  does  not 
■ay  bo;  but  was  there  any  frauduleut  in- 
currence of  liability  in  the  sale  by  Mc- 
Guffln  ot  his  stock  in  the  Harvey  Company 
to  DixonT  If  McGuffin  had  secretly  sold 
such  stock,  Hogg  not  knowing  of  it,  there 
would  be  plausibility  in  charging  that  Me- 
GufHn  thereby  fraudulently  incurred  lia- 
bility to  Hogg  because  of  such  secret  sale; 
but  the  fact  is  th&t  Hogg  well  knew  of  such 
sale,  and  we  can  by  no  means  say  that 
the  sale  was  secret  or  fraudulent.  But 
eliminate  the  attachment.  '  The  question 
then  comes.  Can  Hogg  support  his  suit  in 
equity  without  the  aid  of  tbat  attachment! 
That  attachment,  if  good,  would  fasten  or 
clinch    the    fund    in    the   bank's    hands    to 


midt  V.  Pritchard.  135  Iowa,  240, 
V.  801,  wherein  it  was  contended 
ourt  of  equity  should  not  grant 
itilT  relief  which  would  put  him 
ntrol  of  the  corpo- 


"In  8 


9  this  i 


Ryan  v.  McLane,  91  Md.  ITi 
.  514,  SO  Am.  St.  Rep.  438,  46  Atl. 
:  where,  as  here,  plaintiff's  faction 
trol,  and  defendants  are  attempt- 
ike  and  keep  it  out  of  that  con- 
ugh  the  issuance  and  manipulation 
Dnal  stock,  it  is  clear  that  a  court 
'  will  protect  tbe  parties  in  con- 
will  grant  them  what  the  law  un- 
.bly  allows,  a  pro  rata  share  of 
ional  stock  iesue.    ...     In  cases 

a  corporation,  each  shareholder 
titled  to  a  pro  rata  proportion 
the  officers  ot  the  corporation  are 
as  truateH  of  the  additional  issue, 
ts  of  equity  sre  the  more  ready 
)f  this  trusteeship,  to  decree  spe- 

lecitlc  performance  of  the  contract 
'orced  m  Rumsey  v.  New  York  A 
.  203  Pa.  579.  53  Atl.  495,  where 
:,  which  would  carry  a  controlling 
the  management  of  the  corpora - 
1  been  placed  in  the  hands  of  a 
.o  be  delivered  to  the  plaintiff  upon 
>rmance  of  conditions  with  which 
implied;  and  it  also  appeared  that 
k    had     no    ascertainable    market 

rwood  V.  Wallin.  1  Cnl.  App.  532, 
566,  the  plaintiffs  sought  specific 
nee  of  a  contract  alleged  to  have 
ly    performed    on    their    part,    to 

a  certain  number  of  shares  of 
id  deliver  "all  books,  papers,  seal. 
:ificates  of  said  [mining]  com- 
>  as  to  give  the  plaintiffs  a  major- 
lie  capital  stock.  It  was  further 
hut  the  ntock  of  the  company  was 
rlain  value  in  the  market  at  this 
it  would  be  of  m'cat  value  to  the 

if  they  were  permitted  to  obtain 
f  the  bi'isinpRB,  while  "the  retention 
ntrol  of  aaid  stock,  and  the  refusal 

L.(N.s.)  ; 


of  said  defendant  to  fulfill  his  said  con- 
tract, will  work  the  said  plaintiffs  irrepar- 
able injury,  and  that  the  damage  to  plain- 
tiff cannot  be  readily  estimated  in  an  award 
of  damages,"  A  demurrer  interposed  to 
this  complaint  on  the  ground  of  its  failure 
to  state  facts  showing  the  inadequacy  of 
the  remedy  at  law,  and  the  necessity  of 
equitable  interference,  was  overrul"(l  be- 
cause "the  allegations  above  set  forth  arS 
sufficient,  we  think,  to  show  that  plaintiffs 
had  no  adequate  remedy  at  law," 

But  in  Booth  v.  DinRley,  148  Mich,  197, 
111  N,  W,  851,  involving  the  specific  per- 
formance of  a  contract  for  the  transfer  of 
61  per  cent  of  the  stock  of  a  corporation 
to  be  organir,ed,  relief  was  not  granted,  be- 
cause a  certain  party  defendant,  who  in 
fact  owned  substantially  all  tbe  stock  in 
question,  was  a  stranger  to  the  contract 
between  the  complainant  and  another  of 
tbe  parties  defendant;  and  there  was  no 
discussion  as  to  the  applicability  of  the 
remedy  to  cases  where  the  purpose  is  the 
control  of  the  stock  of  the  corporation. 

In  Cowles  v.  Miller,  74  Conn.  287,  60  Atl. 
T2S,  where  the  sole  ground  for  specific  per- 
formance was  to  enable  the  plaintiff  and 
those  interested  with  him  to  gain  control 
of  the  corporation,  it  was  held  to  be  con- 
trary to  well-established  equitable  prin- 
ciples, to  grant  the  relief  for  such  purpose. 

And  for  another  case  in  which  the  com- 
plainant was  refused  the  remedy  of  specific 
performance  of  a  contract  for  stock,  involv- 
ing the  control  of  the  corporati"n,  see  Mc- 
Innghlin  v,  T^^onhardt,  113  Md.  261,  77  Atl. 
647,  cited  II,  d,  infra. 

ri.  Defeneeg. 


Equity  requires,  preliminarily  to  enforc- 
ing specifically  an  agreement,  that  its 
terms  shall  be  certain.  Butler  v.  Murphy, 
106  Mo.  App.  287.  80  S.  W.  337. 

Thus,  a  contract  in.  which  the  parties 
agree  that,  should  either  desire  to  sell  his 
stock  in  ■  certain  company,  be  would  first 
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dequate.  SuppoM  a  lawsuit  by 
inst  MeOuffin.  In  it,  in  order  to 
(ea,  it  iTould  have  to  be  made  to 
it  only  what  was  tlie  value  of  the 
%ck,  but  aJBo  the  value  of  the  Pike 
id    the    difference    between    them 

the  damages.  But  without  de- 
le  evidence.  I  ean  assert  that  it 
impOEsible  to  fix  the  value  of  the 
.'.  It  was  not  on  the  stoclc  market 
McGuflin  himBelF  admits,  it  had 
lvalue.    Not  a  syllable  of  evidence 

value  to  it.  The  compan]'  be- 
ebted,  and  was  thrown  into  tlie 
a  receiver,  and  large  debt  judg- 
linet  it  and  McGudin  as  ita  aure- 
jtitiered,  and  if  that  stock  bad  any 
ilever,  it  would  be  far  below  par, 

said:  "The  facts  tbua  set  out 
t  the  consideration  for  appellant's 
s  adequate;  that  it  is  a  case  in 
ourt  of  equity  will  not  undertake 
1  money  value  upon  the  land  and 
In  the  one  side,  nor  upon  the  per 
■vices  of  responiient,  upon  the 
.  will  presume  'that  the  breach  of 
lent  to  transfer  real  property  i 
quately  relieved  by  pecuniary  c 
'  (Civil  Code,  5  3387),  especiatly  in 
:h  as  this,  where  the  contract  has 
Y  performed  on  the  part  of  the 
plainant  (the  respondent  here)  by 
Lfs'  labor  under  the  observatii 
int,  without  objection  from  him 
con  Hi  deration  was  inadequate,  or 
as,  as  to  him,  not  just  or  reason- 

iston  V.  Frederick  Stearns  &  Co. 
,  247,  125  N.  W.  29,  of  the  con- 
i  corporation  to  sell  to  the  com- 
one  of  its  valued  employees, 
hares  of  ite  capital  stock,  upon 
of  Ms  continuing  in  the  employ- 
he  corporation  until  the  net  earn- 
the  stock  should  equal  ita  face 
il  which  he  was  seeking  to  have 
r  enforced,  the  court  said,  with 
to  the  contention  that  the  agree- 
s  without  consideration:  "The 
discloses  the  purpose  to  compen- 
complainant,  and  to  enlist  hia 
itereflt  in  his  future  employment, 
onus  of  stock,— terms  of  employ- 
found  unusual  in  business,  anil, 
ing  upon  the  adequate  cnnsidera- 
srviees  to  be  rendered  in  the  fu- 
portable   upon   every   principle   of 

contract  between  the  owners  of  all 
in    a   corporation   that,   "in    the 

t  either  was  willing  4o  sell  the 
n  the  event  of  the  death  of  either 
le  other  party  may  purchase  the 
L  designated  price,  is  not  without 
ion,  since  "the  mutual  stipula- 
•ach  party  to  the  other  are  ex- 
.  precise  terms,  and  are  sufficient 
ih  a  good  consideration."  Scruggs 
(N.8.) 


practically  worthless,  and  any  value  of  it 
unascertainable.  Whilst  McOuffin  says  it 
would  be  worth  something,  what  that  some- 
thing would  he  be  does  not  pretend  to  say. 
If  worth  anything  at  all,  ita  worth  is  prob- 
lematical,—unascertainable.  True,  if  en- 
tirely worthless,  it  would  not  be  deducted 
from  the  value  of  the  Harvey  stock;  but  I 
say  that  its  value  could  not  l>e  ascertained, 
which  brings  it  under  the  rule  spoken  by 
many  authorities.  This  would  be  an  im- 
pediment to  adequate  remedy  at  law. 

Again,  the  Harvey  stock  was  not  upon 
the  stock  list,  and  in  that  respect  had  no 
stock  list  value.  It  may  be  said  that  none 
was  for  sale,  none  could  be  purchased.  The 
Harvey  stock  was  very  valuabie.  The  com- 
pany was  very  little  indebted,  the  corpora-' 

V.  Cotterill,  67  App.  Div.  583,  73  N.  Y. 
Sup  p.  SS2,  wherein  specific  performance  was 
decreed. 

In  Watkins  v.  Robertson,  105  Va.  269.  5 
L.R.A.(N.S.)  1194,  115  Am.  St.  Rep.  880, 
.^4  S.  E.  3S,  wliere  specific  performance  was 
enforced,  it  was  held  that  the  owner  of 
certain  stock,  who  gave  a  named  persOD 
"or  his  aHsigns"  an  option  to  purchase  with- 
in a  certain  time  at  a  specified  figure,  which 
option  was  under  seal  and  recited  a  con- 
sideration of  tl,  was  estopped  to  deny  that 
the  option  contract  waa  based  upon  a  val- 
uable consideration;  and  that  the  rule  ap- 
plied with  greater  force  to  the  case  at  bar, 
where  the  right  of  a  third  party  to  enforce 
the   contract   was   involved. 

c.  Irficfc  of  mutualltif. 

There  is  no  tack  of  mutuality  in  a  verbal 
contract  for  the  purchase  of  stock,  in  wiiich 


ity  might  offer,  and,  after  being  e 
ohpsed,  the  said  shnrcs  were  to  be  equauy 
divided  between  them,  each  payinj;  one  half 
of  the  purchase  price."  Sherman  v.  Herr, 
220  Pa.  420,  69  Atl.  899. 

In  Stay  v.  Tennile,  1B9  Ala.  514,  49  So. 
23S,  which  is  fully  set  out  supra,  I.  a,  it 
was  held  that  as  a  general  rule  the  fact 
that  an  option  contract  to  purchase  is 
wanting  in  mutuality  is  no  objection  to 
such  contract,  "since  an  option,  until  it 
has  been  exercised  by  the  party  claiming 
it,  is  unilateral ;"  hut  since  tht  particular 
contract  was  "conditional  upon  the  wish 
or  desire  of  the  other  party  to  sell,  and 
until  such  time  the  right  oif  option  could 
never  arise."  it  was  considered  indefinite 
and  uncertain,  and  therefore  incapable  of 
being  specifically  enforced. 

In  this  connection,  see  the  cases  cited  I. 
d,  supra. 

And  the  right  to  specific  performance  of 
options  to  purchase,  or  rather  of  contracts 
concluded  by  the  exercise  of  the  option, 
so  far  as  concerns  the  element  of  mutuality 
(if  olilipstion,  IB  diHcuased  in  the  note  to 
Pollock  V.  Brookover,  6  L.R.A.(N.S.)  403, 


GOO 
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tion  a  going  concern,  and  earning  a  great 
deal  of  money,  and  paying  fine  and  in- 
creaeing  dividends.  Iti  stock  had  a  pecu- 
liar value,  wortli  three  or  four  for  one. 
"If  it  appears  that  corporate  stocii  con- 
tracted for  iadeeired  for  a  special  and  legiti- 
mate personal  purpose,  or  that  its  market 
value  cannot  be  fixed  with  certainty  be- 
cauM  the  stock  ia  not  upon  the  market,  it 
is  manifest  that  a  judgment  in  damageri 
would  l>e  inadequate  and  impracticable,  and 
specific  performance  may  be  granted."  22 
Am.  li  Eng.  Enc.  Law,  p.  093.  Fairly, 
Hogg  could  say  had  the  right  to  say — that 
he  wanted  this  Harvey  stock  because  of  its 
present  and  promising  prospective  value. 
That  is  one  consideration  for  specific  per- 
Tormance. 

I  d.  Fraud. 

In  McLaughlan  v.  Lennhanlt,  113  Md. 
2G1,  77  AtL  647,  specific  performance  of  an 
option  agreement  to  purchase  shares,  of 
stock  was  refused  to  the  complainant  on 
the  ground  that  the  agreement  was,  as  the 
defendants  charged,  part  of  a  general 
fraudulent  scheme  or  plan  by  which  the 
control  and  management  of  the  corporation 
should  be  wrested  from  the  defendants,  end 
given  to  the  complainant  alone  or  jointlj 


with  another 

And  in  York  v.  Searles,  97  App.  Div,  331, 
90  N.  Y.  Supp.  37,  affirmed  in  189  N.  Y. 
573.  82  N.  E.  1134,  specific  performance  of 
ft  contract  for  the  transfer  of  stock  to  the 
plaintiff  was  denied  where  bis  claim  there- 
to was  founaed  upon  a  contract  for  serv- 
ices rendered  the  defendant,  whii'h  the  lat- 
ter had  entered  into  upon  a  fraudulent  rep- 
Tesentation  of  the  plaintiff,  and  the  cou- 
cialnicnt  by  him  of  material  facta. 

And  specific  performance  of  a  contract 
for  shares  of  stock  in  a  corporation  was 
denied  where  the  plaintiff  sought  the  stock 
without  having  paid  all  the  purchase  price, 
for  the  reason,  as  he  alleged,  that  a  false 
statement  as  to  the  indebtedness  oF  the 
company  was  made,  and  tbe  court  found 
upon  the  hearing  that  the  statement  w:is 
true.  C.  Jutte  &  Co.  v.  Pfeil,  219  Pa.  520, 
B9  Atl.  50. 

In  connection  with  this  subdivision,  see 
Safford  V.  Barber.  74  N.  J.  Eq.  352.  70  All. 
371,  I.  c.  supra,  where  the  complainant  was 
granted  the  remedy. 

e.  lUegallty  of  contract. 

A  contract  between  two  persons  that.  In 
exchange  for  their  joint  property,  one  of 
them  shall  procure  from  a  corporation  un 
original  issue  of  atock  to  an  amount  known 
by  them  to  be  in  excess  ot  the  value  of  the 
property,  and  which  is  in  violation  of  n 
statute  prohibitinjr  such  issue,  and  shall 
divide  the  stock  thus  procured  with  the 
other  person,  is  illegal,  and  will  not  he  en- 
forced, although  the  obipctionable  feature 
has  been  accomplished  by 
Jl  L.R.A.(N.S.) 


Another  consideration  calling  fo 
performance  is  that  this  Harvey  stt 

close  corporation.  Only  •.  few  ata 
held  it.  Not  a  case  of  great  cor; 
like  the  great  railroads  of  the  Unit 
Steel  Corporation,  with  miilionB  o 
of  stock  on  the  stock  list,  and  pu 
in  the  open  market.  This  Harv 
could  not  be  purchased  in  the  oper 
and  the  evidence  shows  it  was  not 
able.  What  licies  the  law  say  under 
siderationT  Cook  on  Corporattom 
says:  "Where  the  value  of  the  sto 
easily  ascertainable,  or  the  stock 
be  obtained  readil, 
formance  will  lie. 
Eng.  Enc.  Law,  2 
ment:     "Specific  j 


/.  Lachea,    deUii 


In  Schimpff  y.  '. 
Bank.  208  i>a.  381 
plaintiff  let  three 
before  she  sought 
the  contract  for  t' 
any  explanation  o 
and  the  stock  had 
value,  it  was  held 
the  remedy. 

But  in  Schmidt 
240,  112  N.  W.  8( 
to  show  that  tl: 
stockholder,  and  en 

which  was  to  be 
the  directors,  had 
ing  only  a  part,  i 
gued  that  when  p 
stock,  he  waived  h 
but  this  cannot  b< 
all  he  received,  s 
which  he  was  en 
his  right  to  dema 
been  delivered." 

And  in  the  pn 
said:  "Again  it  i: 
making  settlemsn 
laches,  plaintiff  hi 
insisting  upon  tht 
eight  shares.  It  s 
directors  of  the  i 
time  in  the  matt 
Within  sixty-six 
the  stock,  plainti 
settlement,  whicl: 
secretary,  but  aft 
the  return  of  hii 
immediately  offeri 
the  stock,  but  de 
the  twenty-eight  ! 
they  had  not  been 
they  then  inform' 
applied  for  shares 
market,  although. 
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purchaae  or  sale  of  stock  will  not 

!ed  where  the  itock  is  purchnsnble 
Market,  or  has  a  money  value  which 
readilj'  computed,"  "Specific  per- 
e  will  not  he  decreed  if  the  iharee 
lily  obtainable  in  the  market,"  6 
|.  Jur.  S  752.  But  Buch  is  not  the 
th  the  Harvey  stock.  Taylor  on 
Corporationi,  §  790,  says;  "Fur- 
contract  for  the  sale  of  shares  will 
flcally  enforced  in  eijuity,  if  it  is 
anscionable  or  B|:;iiiiist  public  poH- 
I,  from  the  scarcity  of  the  shares  or 
aaons,  the  purchaser  cannot  go  into 
ket  and  purchase  limilar  ones.  But 
I  similar  to  those  which  are  the  siib- 
the  sale  are  readily  purchasable  in 
ket,  equity   will   not,   as  a  general 


rule,  specifically  enforce  the  contract;  but 
will  leave  the  parties  to  their  remedies  at 
law."  In  1  Cool(  on  Corporations.  %  338. 
we  find  it  stated  that  if  the  stock  "is  easily 
obtained  in  the  market,  and  there  are  no 
particular  reasons  why  the  vendee  should 
have  the  particular  stock  contracted  for,  he 
is  left  to  his  action  for  damages.  But  wliere 
the  value  of  the  stock  is  not  easily  ascer- 
tainable, or  the  stock  is  not  to  be  obtained 
readily  elsewhere,  or  there  is  some  particxi- 
lar  and  reasonable  cause  for  the  vendee's 
requiring  the  stock  contracted  to  be  de- 
livered, a  court  of  equity  will  decree  a 
specific  performance,  and  compel  the  vend- 
or to  deliver  the  stock."  This  law  is  well 
stated  in  Safford  v.  Rarber,  74  N.  J.  £q. 
352,  70  Atl.  371.     I  refer  for  the  same  pur- 


t  this  stock  for  themselves.  Surely 
18  neither  a  wniver  nor  such  laches 
leprive  plaintiiT  of  relief  in  equity." 

oKal  of  etock  to  other  persons. 
1  toon  a  Electrical,  Engineering  &. 
Co.  V.  Kittanning  &  F.  C.  Street  R. 
Fed.  559,  where  the  specific  per- 
e  of  a  contract  for  shares  of  stock 
ids  waa  sought,  the  court  said: 
les  it  affect  the  jurisdiction  of  the 
hich  attached  upon  the  filing  of  the 
t  the  evidence  disclosed  that,  before 

filed,  the  defendant  has  sold  the 
!re  in  question,  and  that,  since  the 

filed,  had  sold  the  bonds.  Although 
ific  relief  sought  cannot  be  granted 
in  of  the  defendant  having  disposed 
luritiea,  yet  the  cage  must  pro- 


>  be   I 


t  of  a 


mey  c 


ade  the  plaintilT,  and  i 


h.  Change  <n  vnUte. 

ises  where  the  fitictuating  value  of 
k  has  been  considered  in  determin- 
ther  specific  performance  should  be 

I.  Ulncellaneous, 

•  the  substantial  purpose  of  the 
the  transfer  of  certain  shnvp?  of 
nd  the  prayer  for  specific  pcrform- 
ild  not  be  granted  because  the  par- 
whora  it  was  desired  were  all  non- 
I  of  the  state,  except  one,  it  was 
t  the  appropriate  relief  of  declara- 
^itle  in  complainant  could  be  grant- 
\T  the  praver  for  general  relief. 
.  Flowers,  133  Ga.  216.  G5  S.  E.  961. 
idiger  V,  Coleman,  112  App.  Div. 
N.  Y.  Supp.  461.  nflimied  in  129 
V.  916,  114  N,  Y.  Suop,  689,  re- 
t  denied  in  131  App.  Div.  914,  115 
5upp.  1143,  the  court  would  not 
a  contract  by  a  grantee  of'certain 
form  a  corporation  and  to  give  the 
A  certain  amount  of  the  stock,  for 
*..(N.S.) 


the  following  reason:  "It  is  not  within 
the  province  of  equity  jurisdiction  to  com- 
pel the  specific  performance  of  a  contract 
to  form  a  corporation,  under  the  circuni' 
stances  diseioaed.  .  .  .  The  parties  were 
unable  to  agree  upon  the  terms  for  the 
formation  of  such  corporation,  and  are  now 
hostile  and  unfriendly.  Anneued  to  the 
agreement,  there  is  a  proposed  set  of  by- 
laws, but  they  contain  little,  if  anything, 
showing  the  terms  and  details  of  the  pro- 
posed incorporation.  It  follows  that  the 
judgment  could  not  be  enforced  if  the  par- 
ties refuse  to  comply  with  it,  and  for  that 
reason    is   objectionable   in   form   and   sub- 

And  in  Patterson  v.  Farmington  Street 
R.  Co.  76  Conn.  628,  57  Atl.  853,  it  waa 
held  that  the  plaintiff,  who  possessed  cer- 
tain rights  under  an  option  contract  for 
the  purchase  of  certain  bonds  of  a  street 
railway  company,  the  property  of  which 
wns  foreclosed  while  his  option  was  alive, 
could  not  enforce  bis  rights  under  the  con- 
tract, by  requiring  a  transfer  to  him  of 
shares  of  stock  in  a  new  company,  which 
was  formed  by  those  who  purchased  the 
property  at  the  foreclosure  sale,  for  the 
purpose  of  operating  the  railway.  The 
court  said  it  did  not  appear  that  the  stock 
was  derived  from,  or  attached  to,  or  con- 
nected in  any  way  with,  any  ownership  of 
the  bonds,  legal  or  equitable.  "The  most 
that  appears  is  that  the  purchase  was  ma<)e 
by  persons  who  happened  to  be  owners  of 
the  bonds." 

Rut  in  Bolter  v.  Murphy,  106  Mo.  App. 
ZS7,  80  S.  VV.  337,  where  a  patentee,  de- 
sirous of  having  a  company  formed  to  own 
and  operate  his  invention  agreed  to  give 
one,  as  his  agent,  one  half  of  whatever 
stock  the  former  should  receive  in  the  cor- 
poration for  his  rights,  as  compensation  for 
his  services  in  promoting  the  corporation, 
and  the  agent  went  ahead  and  performed 
his  part  of  the  contract  by  forming  the 
corporation,  it  was  held  that  tile  contract 
should  be  npeciftcally  performed,  notwith- 
standing the  fact  that  the  corporation  as 
formed  had  but  a  brief  career,  when  another 
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«  t!ie  atock,  the  option  vraa  convert- 
)  an  actual  contract,  and  made 
Tight  a  property  right.  But  Mc- 
lold  the  Htock.  What  then?  Hogg 
entitled  to  the  money  proceeda.  It 
lit  fund.  Hogg  has  a  lien  upon  it, 
we  may  regard  it  as  money  emanat- 
m  hie  property.  Hogg  may  follon 
nd.  If  not,  what  i*  his  remedy  t  A 
ecree  for  money  against  McGuffin. 
insolvent.  But  aside  from  that  con 
on,  Hogg  has  right  to  follow  that 
He  has  no  adequate  remedy  at  law; 
is  not  driven  to  any  remedy  at  law. 
1  or  not,  because  he  has  a  right  to 
that  fund  independent  of  considera- 
r  insolvency  or  remedy  at  law.  In 
V.  McAllister,  33  W.  Va.,  cm  page 
S.  E.,  on  page  22S,  where  a  party 
option  fo-  land,  and  the  optiooei 
the  court  declared  the  right  of  the 
>  to  follow  the  purchase  money,  and 
"This  is  entirely  consistent  with 
practice.  On  the  execution  of  a  con- 
sale  of  real  estate,  the  vendor  he- 
rustee  fo:  the  vendee,  and,  if  he  sells 
eiitly  to  1  thirl  party,  the  proceeds 
alTcct^d  with  the  trust,  and  the 
is  entitled  to  require  that  they  shall 
over  to  him  in  lieu  of  the  estate 
lad  been  placed  beyond  bis  reach." 
urt  said  in  Ballard  v.  Ballard,  25 
477:  "It,  therefore,  the  vendor 
again  sell  the  estate  of  which  he  is 
istee,  he  will  be  considered  as  selling 
the  beneflt  of  the  vendee,  and  the 
Fcndee,  if  he  has  notice,  or  the  con- 
to  him  is  witliout  valuable  con- 
Dn,  will  hold  the  estate  subject  to 
:  contract,  and  be  compelled  to  con- 

0  the  Urat  purchaser."  "In  contractu 
upon    the    purchaser's   option,    the 

1  whether  or  not  a  conversion  is  af- 
it  nil  cannot,  of  course,  be  deter- 
intil  the  purchaser  exercises  his  op- 
It  the  moment  when  he  does  exercise 
conversion,  aa  between  the  parties 
y    title,  under    the    vendor,    relates 

the  time  of  the  execution  of  the 
;."  3  Pom.  Eq,  Jur.  g  1103.  The 
rinciple  is  stated  in  Minor,  Real 
474.  Section  1047,  Pomeroy,  Eq. 
.  3,  says  as  follows;  "By  the  well- 
doctrines  of  equity,  a  constructive 
rises  whenever  one  party  has  ob- 
noney  which  does  not  equitably  be- 

him,  and  which  he  cannot  in  good 
ce  retain  or  withhold  from  another 

beneficially  entitled  to  it;  as,  for 
',  when  money  has  been  paid  by 
.,  mistake  ot  fact,  or  fraud,  or  has 
quired  through  a  breach  of  trust  or 
n  of  fiduciary  duty,  and  the  like.  It 
the  beneficial  owner  can  often  recov- 
A.(N.S.) 


er  the  money  due  to  hlia  by  a  legal  action 
upon  implied  assumpsit,  but  in  many  in- 
stances a  resort  to  the  equitable  jurisdiction 
is  proper  and  even  necessary."  And  the 
same  book  I3  1051)  says:  "As  a  neces- 
sary consequence  of  this  doctrine,  whenever 
property  subject  to  a  trust  is  wrongfully 
a  old  and  transferred  to  a  bona  fide  pur- 
chaser, BO  that  it  is  freed  from  the  trust, 
the  trust  immediately  attaches  to  the  price 
or  proceeds  in  the  bands  of  the  vendor, 
whether  such  price  be  a  debt  yet  unpaid 
due  from  the  purchaser,  or  a.  different  kind 
of  property  taken  in  exchange,  or  even  a 
sum  of  money  paid  to  the  vendor,  aa  long 
as  the  money  can  be  identified  and  reached 
in  his  handa  or  under  his  control."  Thus, 
I  repeat  that  that  fund  is  a  trust  fund  in 
the  bank  which  Hogg  may  subject  to  hit 
claim. 

It  is  suggested  that  Ho^  joined  in  the 
paper  by  which  McGutiin  and  others  sold 
atccks  to  Dixon,  and  thus  estopped  to 
make  the  claim  sought  to  he  asserted,  in 
this  suit.  Of  course,  that  would  estop 
Hogg  as  to  Dixon  from  specific  execution 
by  transfer  to  Hogg  of  the  stock,  on  the 
principle  of  estoppel  that  where  a  party 
stands  by  when  he  aees  another  buying  prop- 
erty, and  does  not  act  up  his  claim  and  give 
warning  to  the  purchaser,  be  is  i  estopped 
from  claiming  to  that  purchaser's  prejudice. 
For  that  reason,  Hogg  cannot  claim  the 
Harvey  stock,  as  also  for  the  ressnii  that 
Dixon  is  an  innocent  purchaser.  But  that 
has  nothing  to  do  with  this  case.  Hogg's 
consent  to  the  sale  was  no  release  of  the  ob- 
ligation of  McGufiin  to  him;  no  waiver  of 
his  right  under  another  and  different  con- 
tract. He  did  not  sign  the  scratch  of  a 
pen  or  utter  a  word  by  which  he  releasuj 
the  contract  between  him  and  McGuffin  or 
the  obligation  of  McGufiin  to  him.  We 
cannot  take  away  from  Hogg  his  vested 
property  right  without  some  action  of  his 
plainly  so  operating.  It  doea  not  appear 
that  Hogg  knew  at  the  time  of  the  aule  to 
Dixon  that  McGutlin  was  selling  all  his 
Harvey  atock;  he  might  have  thought  h^ 
had  yet  enough  left  to  answer  his  demand. 

But  it  occurred  to  me  whether  he  should 
not  have  inquired  whether  McGufGn  yet 
owned  enough  stock  to  answer  his  right 
to  fifty  shares.  On  further  refiection  I  con- 
clude that  that  is  immaterial ;  for  even 
if  he  knew  that  McGuBin  was  disposing  of 
all  bis  stock,  atill  that  would  not  bar  his 
claim,  because  he  had  the  right  to  look  to 
that  fund  for  payment.  He  did  not  release 
bi«  rights. 

It  is  argued  on  the  point  put  by  Jones  v. 
Tunis,  SO  Va.  220,  37  S.  E.  841,  and  Pom- 
eroy's  Eq.  Jur.  %  837,  that  Hc^  knew, 
when  be  sued,  that  McGiiflia  had  sold  the 
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Btock  to  Dixotr.  and  coiild  riot  have  epecific 
performance.  We  admit  tbis  as  a  general 
rule,  but  we  do  not  decree  specific  perform- 
ance, end  aek.  Does  tliat  principle  repel 
Hogg  from  recourse  to  the  fund  coming 
from  bis  property  t 

It  is  argued  that  the  contract  was  not 
really  a  sale  by  McGulfin,  but  a.  subscrip- 
tion to  stock,  a  contract  vrith  the  Pike  Col- 
lieries Company,  and  that  the  contract  was 
only  intended  to  indemnify  Hogg  to  the  ex- 
tent of  his  outlay,  a  guaranty  onlj  for  the 
Pike  stock.  That  would  deny  the  very  word 
of  the  contract,  and  the  fact  that  McGuffiii 
personally  got  the  money  for  it.  It  is  ar- 
gued that  there  was  no  considerntioii  for 
this  promise  to  exchange,  and  a  want  of 
mutuality  forbidding  the  enforcement  of  the 
exchange.  Obviously  this  cannot  be  so,  be- 
cause Hogg  paid  McGulTin  the  large  sum  of 
$5,000,  constituting  a  consideration  not  only 
for  the  Pike  stock,  but  also  for  that  cove- 
nant  of  the  same  contract  providing  that 
McQuffin  would  exchange  Harvey  stock  for 
Pike  stock.  And  we  ask  how  McGutlin  can 
complain  of  our  action  when  it  only  does 
that  which  he  promised  to  do  for'  large  con' 
si  deration. 

These  views  conduct  us  to  the  reversal  of 
the  decree  of  the  circuit  court  of  Mercer 
county,  and,  having  done  this,  this  court 
rendering  such  decree  as  the  circuit  court 
ought  to  have  rendered,  it  is  by  this  court 
adjudged,  ordered,  and  decreed  that  R.  M. 
McGiiflin  do  pay  to  Gory  Uo(^  the  sum  of 
$10,620,  with  interest  from  the  25th  day  of 
November,  190S,  and  the  costs  of  said  Hogg 
about  bis  suit  in  the  circuit  court  nf  Mer- 
cer county  expended,  and  that  said  Hogg 
has  right  to  have  paid  to  him  said  sum  and 
interest  and  coats,  as  also  his  costs  in  this 
court  expended,  out  of  the  four  promissory 
notes  made  by  S.  Dixon  to  R.  M.  McGuffin. 
three  of  them  for  $25,125  each,  and  one  of 
them  for  S14,5T5,  all  dated  the  .lOth  day  of 
April,  lOOG,  and  in  the  record  described; 
and  that  the  moneys  called  for  by  those 
notes  constitutes  a  trust  fund  for  payment 
of  said  sum  and  costs,  and  that  Gory  Hogg 
has  a  lien  and  charge  upon  said  notes  and 
the  money  called  for  by  them  for  satisfac- 
tion of  the  ssjne,  and  that  the  Citizens' 
National  Bank  of  Charleston  may  collect 
of  said  notes  a  siifflcient  sum  to  satisfy  said 
sum  and  interest  and  costs,  and  out  of  such 
collection  make  payment  of  said  sum,  in- 
terest, and  costs  to  Gory  Hog;;,  and  such 
payment  as  it  may  make  out  nf  the  collec- 
tion of  said  notes  shall  stand  valid  to  the 
credit  of  said  bank  and  to  the  protection  of 
■aid  bank  against  any  demand  by  R.  M-  Mc- 
Guffin ;  and,  further,  that  the  said  bank,  if 
it  collect  said  notes,  shall  and  must  pay 
out  of  its  collection  to  Gory  Hogg  the  said 
31  L.R.A.(N.S.) 


sum,  interest,  and  coats.  It  is  far 
judged,  ordered,  and  decreed  that  B 
Gufhn  be  enjoined  and  prohibite-i  I 
lecting  or  transferring  said  notes,  o 
wise  disposing  of  them,  or  the  mom 
for  by  them,  unless  and  until  be  d 
to  Hogg  said  sum,  interest,  and  < 
until  the  same  shall  be  discharg 
collections  made  by  said  bank;  ■ 
said  notes  and  the  money  called  for 
remain  intact  in  the  hands  of  said 
a  trust  fund  to  answer  this  decre 
furtlier  adjudged,  ordered,  and  deci 
R.  M.  McGuffin  has  right,  on  «i 
ment,  to  the  fifty  shares  of  stod 
capital  stock  of  the  Pike  Collicri 
pany  owned  hy  Gory  Hogg,  repres 
the  stock  certificate  issued  by  that  i 
to  Hogg,  on  Hie  in  this  case,  and  th 
Hogg  shall  have  been  paid  said  mc 
costs,  R.  M.  McGuflin  may  witbdn 
the  papers  of  this  cause  remainin) 
circuit  court  of  Mercer  county,  and 
his  own,  the  said  stock  certiRcal 
this  cause  is  remanded  to  the  said 
Court  for  any  further  order  foun 
sary  to  enforce  and  execute  this  di 
Reversed  and  remanded. 


JAMES  NORMA] 


(—  W.  Va.  — 
Master  —  employm 

1.  A  violation  of 
the  employment  of 
years  of  age  in  coal 
tionable  negligence  « 
is  the  natural  and  pr 
jury. 
Proximate  oanse  — 

—  child  labor. 

2.  The  violation  ol 
considered  the  proxi 
jury  which  is  a  nati 
ticipated  consequence 

Headnotes  by  RoBi 

Note.  —  The   empl 

violation  of  statute 
will  sustain  an  sctio 
sonal  injuries  ia  coi 
Rolin  V.  R.  J.  Reynoli 
(N.S.)  335, 

The  question  whe 
child  under  statutor 
contributory  neglige: 
risk  to  defeat  a  rec 
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■  child  latwr  —  liability  for  In- 

einployer   is  not,   as  n  matter  of 

gentle   with   sll   injurieff  that  re- 
,g  the  unlawful  employment.     He 
iable    for    those    injuries    against 
statute  is  intended  to  guard. 
aHBumptlon  of  risk. 
ie    employment    is    unlawful,    tlic 
.nnot  be  held  to  have  assumed  the 
lent  thereto,  including  the  riak  of 
fellow  servants. 
rontrlbatory  neeltgonco. 
ributoTy  negligence  on  the  part  ol 
ured  in  the  unlawful  employment 
the  employer  ns  a  defense,  unless 
same  tliat  must  reasonnbty  be  an- 
as a  probable  consequence  of  the 
ance  of  the  law. 
misrepresentation  of  age. 
fact  that  the  boy  misrepresented 
Des  not  preclude  him  in  an  action 
^B  caused  by  violation  of  tbe  itat- 

iffldavlt  of  age. 

employer  must  secure  the.  affi- 
the  parent  or  guardian,  otherwise 
t  be  protected  as  to  the  age,  unless 
itablisli   that  the  boy   is   actually 


(December  13,  1910.) 

to  the  Circuit  Court  for  McDowell 
ty  to  review  a  judgment  in  t 
tr  in  an  action  brought  to  rec 
for   personal   injuries   to   a  si 

in  violation  of  the  statute. 


:ts  are  stated  in  the  opinion, 
W.   B.   Kegley  and   Anderson. 

,  &  Hughes  for  plaintiff  in  error. 
Rltz   As   Liti,   for   defendant   in 

int  cannot  escape  liability,  even 
rhen  injured,  plaintiff  was  not  pcr- 
:he  exact  service  for  which  ha  was 

v.  Lanark  Fuel  Co.  65  W,  Va. 
L.R.A.(N.S.)  487,  65  S.  E.  200; 
V.  Union  Carbide  Co.  142  Mich. 
N.  W.  755;  Bare  v.  Crane  Creek 
take  Co.  61  W.  Va.  28,  8  L.R.A. 
U,  123  Am.  St.  Rep.  968,  55  S.  £. 

iployroent  of  an  infant  under  the 
age  in  a  dangerous  entploymcDt  is 
t  on  the  part  of  the  master. 

to  Lenahan  v.  Piltston  Coal  Min. 
.R.A.(N.S.)  461.  and  Strafford  v. 
Iron  &  Steel  Co.  20  L.R.A.  (N.S.) 

leral  question  of  the  liability  of  a 
ir  injury  to  a  minor  servant  who 
mplovment  by  misrepresenting  his 


Queen  v.  Dajtoa  Coal  i,  I.  Co.  S5  Tenn. 
458,  30  L.R.A.  82,  49  Am.  St  Rep.  935, 
W.  460:  Starnes  v.  Albion  Mfj.  Co. 
147  N.  C.  558,  17  L.R.A.(N.S.)  602,  61  8. 
E.  625,  IS  A.  &  E.  Ann.  Cas.  470:  Lenahan 
V.  Pittston  Coal  Min.  Co.  218  Pa.  311,  12 
L.R,A.(N.S,)  481,  120  Am.  St.  Rep.  885, 
67  Atl.  642;  American  Car  A  Foundry  Co. 

Armcntraut,  214  111.  509,  73  N.  E.  766; 
SynesMwski  v.  Schmidt,  153  Micb.  438,  116 
K.  W.  1107. 

Robinson,  P.,  delivered  the  opinion  of 
the  court: 

By  the  statute  law  of  this  state  it  is  pro- 
vided: "No  boy  under  fourteen  years  of 
age  .  .  .  shall  be  permitted  to  work  in 
any  coal  mine,  and  in  all  cases  of  doubt, 
the  parents  or  guardians  of  such  boys  shall 
furnish  affidavits  of  their  ages."  Code  Supp. 
1000,  chap.  16H,  3  17.  Following  this  in- 
hibition, punishment  by  flne  or  imprison- 
ment is  prescribed,  to  be  imposed  upon  any 
operator,  agent,  or  mine  foreman  who  shall 
be  convicted  of  knowingly  violating  the 
mandate.  This  statute  is  enforceable  as 
a  criminal  or  penal  one.  Its  terms  pre- 
scribe no  other  liability  for  its  violation 
than  line  or  imprisonment.  The  case  whicli 
we  are  now  to  consider  involves  the  applic- 
ability of  this  statute  Ui  a  suit  for  dam- 
ages arising  from  an  injury  alleged  to  havs 
been  caused  by  its  violation. 

Though  the  statute  provides  only  for  a 
line  or  imprisonment,  still  an  action  lies  for 
damages  caused  by  its  nonobservance.  Ths 
plaintiff,  if  his  allegations  are  true,  is  one 
of  a  class  for  the  benefit  of  which  the  stat- 
ute was  enacted.  Any  boy  under  the  ag« 
of  fourteen  years,  who  is  injured  by  reason 
of  his  unlawful  employment  in  a  coal  mine, 
may  maintain  a  civil  action  for  damages  in  . 
the  premises  against  the  mine  operator, 
agent,  or  foreman  who  has  failed  to  observe 
the  law  and  thereby  caused  the  boy's  in- 
jury. "One  who  disobeys  the  law  subjects 
himself  to  any  proceeding,  civil  or  criminal, 
which  the  same  law  has  ordained  for  the 
particular  case.  In  the  absence  of  which 
ordaining,  or  in  the  presence  of  it  when  not 
interpreted  as  excluding  other  methods,  he 
is  liable  to  those  steps  which  the  common 
law  has  provided  for  cases  of  tbe  like  class; 
as,  to  an  indictment,  or  to  a  civil  action, 
or  to  both,  according  tn  the  nature  of  the  of- 
fending. The  civil  action  is  mainUinabla 
when,  and  «nly  when,  the  person  complain- 
ing is  of  a  class  entitled  to  take  advantage 

aoc  is  treated  in  the  note  to  Lupher  v. 
n.  T.  &  S.  F,  R.  Co,  25  L.R,A,(N.S.) 
id  that  question  when  the  action  is 
n  the  employment  of  one  under  atatu- 

torv  age  is  treated  in  the  note  tn  Braasch  T. 

Michigan  Stove  Co,  20  L.R.A,(N,S.}  600. 
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of  the  lair,  f*  a  suSerer  from  the  diMbe- 
ditnce,  ii  not  himself  a  partaker  in  the 
wrong  of  which  he  complains,  or  is  not 
otberwise  precluded  by  the  principles  of 
the  common  law  from  his  proper  standing; 
in  court."  Bishop,  Non-Contract  Law,  § 
141. 

Many  and  varied  are  the  views  that  have 
been  expressed  bb  to  the  consideration 
evidence  in  regnrd  to  violation  of  a  statute 
in  cases  like  t)ie  one  at  liand.  It  is  r 
purpose  to  cite  and  review  ttie  decisi 
the  subject.  In  explanation  of  the  state  of 
judicial  holding  in  thia  behalf,  it  sufliceH 
to  quote  from  two  well-known  t«xte;  "Up- 
on this  subject  one  idea  is  that  the  hiring 
ot  a  Imy  under  twelve  years  of  age,  in  viola- 
tion of  a  statute  declaring  it  to  be  a  misde- 
meanor, constitutes  negligence  per  *o, 
■uch  as  will  render  the  employer  liable  for 
all  injuries  Buffered  in  consequence  of  ai 
in  the  course  of  the  employment.  Anoth 
view  is  that  to  employ  a  child  in  violation 
of  auch  a  statute  to  operate  a  dangerous 
machine  is  evidence  of  negliger 
the  child  is  injured  while  so  working,  be- 
cause the  statute  indicates  that  such  chil- 
dren are  utiflt  by  reason  of  their  immaturity 
and  indiscretion  to  be  so  employed.  But  the 
view  whicb  more  nearly  comports  with  ju- 
ridical analogies  is  that  such  an  unlaw- 
ful employment  of  a  child  does  not  per  m 
constitute  negligence  which  will  render  the 
employer  liable  for  injuries  to  the  child, 
where  such  employment  is  not  the  direct 
or  proximate  cause  of  the  injury."  i 
Thomp.  Neg.  §  3827.  "Although  the  de- 
fendant's violation  of  a  statute  or  ordinance, 
and  the  plaintifTs  injuries  consequent  there- 
upon,  be  shown,  the  former  will  not  be  lia- 
ble merely  because  his  act  constituted  a 
violation  of  a  state  or  municipal  law,  but 
only  if  it  proximately  caused  the  injuries 
complained  of.  It  has  been  held,  indeed, 
that  the  same  principles  as  to  natural  and 
proximate  cause  are  applicable  whether  the 
act  alleged  to  constitute  negligence  was  s 
violation  of  a  statutory  duty,  or  the  viola. 
tion  of  some  duty  under  general  principles 
of  law.  And  even  though  violation  of  a 
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and  tlie  injuries  must  still  be  established, 
which  latter  requirement  shows  conclusive- 
ly that  where  courts  lay  down  the  rule  that 
the  violation  of  a  statute  or  ordinance  ii 
negligence  per  ae,  they  do  not  mean  action 
able  negligence,  because  actionable  negli 
gence  includes  the  notion  of  proximati 
cause.  .  .  .  The  cases  are  notoriously 
in  conflict  on  the  point  under  di 
their  language  alone  is  consid 
statement  that  the  violation  of  a  statute 
or  ordinance  is  negligence  per  ae  is  cer- 
tainly erroneous,  if  actionable  negli- 
31   I,.R.A.(N.S.l 
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statute  does  not  put  an  absolute  liability 
on  him  lor  civil  damages.  It  puts  no  lia- 
bility on  him  in  that  regard.  But  it  may 
be  shown  that  he  is  liable  for  damages  at 
the  common  law  for  an  injury  sustained  by 
reason  of  its  violation.  So,  as  a  matter  of 
law,  it  cannot  be  said  that  the  employer  is 
chargeable  in  damages  with  all  injuries  that 
result.  The  evidence  must  prove  that  he  is 
chargeable, — ^that  the  injury  indeed  proceed- 
ed from  the  unlawful  employment. 

But  the  doctrines  in  relation  to  assump- 
tioti  of  risk  and  of  fellow  servancy  do  not 
apply,  if  the  evidence  establishes  that  the 
statute  against  employment  of  boys  in 
mines  has  been  violated.  If  the  employment 
of  a  boy  in  a  mine  is  unlawful,  he  cannot 
be  held  to  have  assumed  the  risks  incident 
to  the  employment,  among  which  are 
those  proceeding  from  the  acts  of  fellow 
serTants.  Assumption  of  risk  must  stand 
upon  the  contract  of  employment,  whether 
the  risks  assumed  are  viewed  as  proceed- 
ing from  fellow  servancy  or  other  conditions 
connected  with  the  employment.  The  em- 
ployer cannot  take  advantage  of  the  unlaw- 
ful contract  so  as  to  say  that  the  boy 
assumed  the  riskr  aribing  from  the  occu- 
pation or  from  fellow  servants.  As  Judge 
Taft  has  stated  it,  the  servant  cannot  "con- 
tract the  master  out'*  of  the  statute.  Nar- 
ramore  v.  Cleveland,  C.  C.  &.  St.  L.  K.  Co. 
48  L.ILA.  68,  37  C.  C.  A.  499,  96  Fed.  298. 

The  doctrine  of  contributory  negligence, 
however,  is  not  based  upon  contract  of  em- 
ployment, and  is  op^^Ti  as  a  defense  in  cases 
like  this  one.  How  far  that  defense  may 
apply  in  view  of  the  consequences  to  be  an- 
ticipated from  a  violation  of  the  statute, 
and  in  consideration  of  the  proximate  cause 
of  the  injury,  is  a  question  to  be  particu- 
larly discriminated  in  any  trial  in  which 
the  defense  is  raised  in  such  case  as  the 
one  before  us.  In  this  connection,  an  excel- 
lent authority  says:  "Where  the  negligent 
act  of  defendant  naturally  induced  or  af- 
forded opportunity  for  the  subsequent  act 
of  a  child,  such  act  being  of  a  character 
common  to  youthful  indiscretion,  and  which, 
concurring  with  defendant's  earlier  wrong- 
ful act,  produced  the  injuries  complained  of, 
the  defendant  will,  in  general,  be  held 
liable.  Children,  wherever  they  go,  must 
be  expected  to  act  upon  childish  instincts 
and  impulses,  a  fact  which  all  persons  who 
are  aui  furia  must  consider,  and  take  pre- 
cautions accordingly.  A  person  who  places 
in  the  hands  of  a  child  an  article  of  a  dan- 
gerous character,  and  one  likely  to  do  in- 
jury to  the  child  itself  or  to  others,  is 
liable  in  damages  for  any  injury  resulting 
which  is  a  natural  result  of  the  original 
wrong,  though  there  may  be  an  intervening 
agency  between  the  defendant's  act  and  the 
31  L.R.A.(N.S.) 


injury.*'    Watson,    Damages    for    Personal 
Injuries,  §  111. 

The  statute  was  made  to  prevent  a  class 
of  immature  youths  from  subjecting  them- 
selves to  dangers  which  they  presumably  do 
not  have  the  capacity  to  appreciate.  Thus, 
it  was  made  to  prevent  injury  to  them  by 
their  own  contributing  negligence  through 
the  curiosity,  indiscretion,  or  heedlessness 
that  naturally  belongs  to  their  age.  That 
contributing  negligence  from  incapacity  to 
appreciate  danger  and  from  childish  inclina- 
tions is  a  natural  result  of  the  violation  of 
the  statute,  and  the  employer  is  bound  to 
anticipate  it.  Therefore,  if  he  disobeys  the 
law,  he  is  chargeable  with  the  results  which 
he  should  have  anticipated,  one  of  which  is 
the  boy's  own  negligence  because  of  his 
years.  He  is  chargeable  with  any  injury 
which  the  immaturity  of  the  boy  brings  on 
himself,  because  he  is  bound  to  know  that 
the  law  requires  that  he  protect  the  boy 
against  harm  from  his  lack  of  capacity,  by 
not  employing  him.  But  the  employer  is 
civilly  liable  only  when  he  fails  to  observe 
the  natural  and  probable  consequences  of 
his  disobedience  to  the  statute.  That  stat- 
ute do«9  no4  say  that  he  shall  be  liable  in 
civil  dn mages  to  every  boy  under  fourteen 
years  who  is  injured  while  unlawfully  in 
his  service.  It  is  absolutely  silent  as  to 
civil  damages.  But  we  know  that  an  employ* 
er  may  be  held  civilly  liable  by  common 
law  principles  when  a  youth  under  that  age 
is  injured  because  incapable  of  appreciating 
the  dangers  to  which  the  employment  sub- 
jected him.  The  employer  must  observe 
the  incapacity  of  youth.  But  if  a  boy, 
though  under  fourteen  years,  is  not  so  im- 
mature as  is  merely  presumed  from  his  age, 
and  actually  has  knowledge  and  capacity 
to  appreciate  the  dangers  because  of  careful 
instruction,  unusual  experience,  or  preco- 
cious intellect,  shall  we  say  that  he  is  enti- 
tied  to  civil  damages  because  of  the  violation 
of  a  statute  not  made  for  his  benefit?  Shall 
we  give  one  having  capacity  to  avoid  dan- 
ger the  benefit  of  inferences  from  a  law 
that  has  been  made  in  the  interest  of  those 
not  having  that  capacity?  There  is  not 
a  word  in  the  statute  itself  which  says 
civil  liability  shall  exist  because  of  failure 
to  observe  the  mere  age  fixed.  The  statute 
indicates  that  protection  from  a  generally 
presumed  want  of  capacity  in  those  under 
the  age  is  the  end  it  seeks.  Therefore  it  is 
not  violated  in  a  sense  to  bring  civil  dam- 
ages unless  the  employer  has  actually  tak- 
en into  his  service  one  that  he  must  reason- 
ably know  may  be  injured  by  reason  of  his 
own  boyish  inclinations.  Though  a  boy 
may  be  a  few  days  under  fourteen  years, 
it  may  be  shown  that  he  has  been  so  well 
instructed  and  experienced  as  to  have  even 
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more  appreciation  of  danger  than  one  over 
that  age.  The  principles  enunciated  in 
Bare  v.  Crane  Creek  Coal  A,  Coke  Co.  61 
W.  Va.  28.  8  L.R.A.(N.S.)  284,  123  Am. 
St.  Rep.  966,  S6  8.  E.  907,  are  in  point  here. 

Let   us    aBBume    that    an    employer   has 
knowledge  of  the  fact  that   a  bo;  hai  u 
usual  eapacitj  end  appreciation  of  danger,- 
that  he  ii  beyocd  the  class  of  his  age. 
the  employer   hires  the   boy  and  puts  hi 
to  work,  he  unquestionably  subjects  himself 
to  conviction  for  a  misdemeanor.    The  stat- 
ute so  subjects  him  on  the  mere  age  of  the 
boy.     But  it  does  not   subject  him  to 
bility  for  damages.     It  is  silent  in  that 
gard.    The  common  law  must  do  that.    The 
common  law  perniits  the  employer  to  pro 
that  the  boy  was  fully  instructed  and  w 
capable  of  protecting  himself  from  dan^i 
and  that  it  was  his  own  fault  that  be  did 
not.     The   common   law   allows  the  defense 
of    contributory    negligence,    if    facts    are 
shown  whereby  it  appears  that,  under  the 
law,  Buch  negligence  is  attributable  to  the 
boy.     If  he  has  the  sense  to  avoid  dangers, 
the  unlawful  employment  cannot  hurt  him 
fn  this  regard,  if  he  iiecb  that  sense.     So 
we  Bay  that  if  the  contributory  negligence 
is  not  of  that  order  against  which  the  stat- 
ute itself  provides,  is  not  of  that  kind  which 
must   be   anticipated   as   a   probable   c( 
qvence   of   a   violation   of   the   statute,   but 
comes  from  who  is  shown  to  have  the 
pacity  to   refrain  from  contributing  to 
own  injury,  it  is  an  available  defense.     ' 
employer  is  entitled  to  this  defense,  if  he 
can  show  that  the  boy  contributing  to  the 
injury  had  extraordinary  wisdom  and  full 
appreciation  of  the  dangers. 

In  most  cases,  it  is  for  the  jury  to  aay 
whether  the  boy  contributed  to  his  injury 
by  the  immaturity,  indiscretion,  and  heed- 
lessness belonging  to  his  age,  which,  con- 
tributing to  his  injury,  the  employer  should 
anticipate  as  a  natural  consequence  of  un- 
lawfully employing  him;  or  whether  he 
possessed  such  unusual  capacity  and  appre- 
ciation of  danger,  or  bo  wilfully  contributed 
to  his  own  injury,  as  to  have  done  that 
whiteh  was  not  an  anticipated  consequence 
of  the   unlawful   employment. 

Some  of  the  decisions  hold  that  under  no 
circumstances  can  contributory  negligence 
avail  in  a  case  like  the  one  at  hand.  But 
tbe  weight  of  authority  is  the  other  way, 
and  to  our  minds,  consistent  with  legal 
principles.  The  statute  does  not  in  words 
abrogate  the  defense.  A  civil  action  does 
not  get  its  force  from  that  statute.  It  only 
looks  to  the  violation  of  the  statute  for 
evidence  to  support  the  action.  Why  shall 
not  common-law  principles  apply!  Bishop, 
Non-Contract  Law,  g  140,  and  supra;  EO 
Am.  &  Eng.  Enc.  Law,  191 ;  Wataon^  Dam- 
Si  L.RJ.(N.8.) 
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fit  of  which  the  statute  was  enacted.  It 
does  not  raise  his  capacity  over  that  gen- 
erally presumed.  No  affidavit  of  the  boy's 
a^e  was  sought  or  furnished.  It  itf  plain- 
ly shown  that  the  defendant's  agent  even 
doubted  the  boy's  statement  as  to  his  age. 
Defendant  cannot,  as  it  undertakes  to  do, 
rely  on  evidence  of  the  boy's  misstatements 
and  of  what  its  agent  believed  from  his 
appearance.  There  is  no  error  in  the  giving 
and  refusing  of  instructions  to  the  jury. 
Those  given  presented  the  case  as  favorably 
for  defendant  as  could  properly  have  been 
done.  Those  refused  were  not  warranted  in 
a  proper  view  of  the  case.  The  judgment  in 
plaintiff's  behalf  is  founded  upon  no  error. 
It  will  be  affirmed. 

Brannon,  J.,  dissenting: 

This  being  the  tirst  case  in  this  state  in- 
volving this  statute,  I  am  insistent  that  it 
be  given  a  construction  such  as  will  answer 
the  design  of  the  legislature.  To  employ  a 
minor  in  a  coal  mine  is  a  wrongful  act. 
This  statute  was  enacted  to  save  the  lives 
of  children;  it  was  made  for  the  benefit  of 
children.  The  act  being  wrongful,  action 
lies.  Can  it  be  defeated  by  the  contributory 
negligence  of  the  child?  I  assert,  as  the 
New  York  court  asserted,  that  the  statute 
shows  that  the  legislature  "declares  that 
a  child  under  the  age  specified  presumably 
does  not  possess  .the  judgment,  discretion, 
care,  and  caution  necessary  for  the  engage- 
ment in  such  a  dangerous  avocation,  and 
is  thereiore  not,  as  a  matter  of  law,  charge- 
able with  contributory  negligence."  Ma- 
rino V.  Lehmaier,  173  N.  Y.  534,  61  L.R.A. 
811,  66  N.  E.  573.  But  if  held  capable  of 
contributory  negligence,  it  is  only  because 
he  possesses  judgment,  discretion,  care,  and 
caution,  whereas  the  legislature  has  de- 
clared that  he  does  not  possess  these  ca- 
pacities. You  thus  make  him  capable,  when 
the  statute  says  he  is  not.  That  construc- 
tion opens  the  door  to  evidence  upon  hi^ 
capacity,  when  the  statute  closes  it  by  fix- 
ing a  certain  age  as  one  of  incompetency. 
That  construction  would  greatly  deprive 
the  statute  of  effect  to  protect  children. 
While  the  whole  country  is  crying  out 
against  the  employment  of  children  in  coal 
mines,  and  o>ir  state  has  yielded  to  the 
strength  of  this  cry,  we  are  asked  to  emas- 
culate its  act  and  defeat  its  purpose.  "The 
object  of  this  statute  was  to  entirely  pre- 
vent the  employment  of  children  under  the 
age  of  fourteen  in  the  occupations  named 
therein,  and  it  should  be  given  a  construc- 
tion that  will  effectuate  that  purpose." 
American  Car  &  Foundry  Co.  v.  Armentraut, 
214  111.  609,  73  N.  E.  766.  If  the  boy  had 
31  L.R.A.(N.8.) 


not  been  in  the  mine,  he  would  not  have 
been  hurt,  and  if  he  had  not  been  employed, 
he  would  not  have  been  in  the  mine  to  be 
hurt  or  to  be  guilty  of  contributory  negli- 
gence. 

As  will  be  seen  in  12  L.R.A.(N.S.)  461, 
the  authorities  conflict.  I  would  side  with 
those  which  go  to  save  the  lives  of  children, 
carry  out  the  evident  will  of  the  legislature, 
and  hold  the  employer  liable  for  a  violation 
of  the  law,  and  not  let  him  escape  by  a 
plea  that  the  child  is  to  blame,  when  he  is 
giiilty  of  the  first  wrong,  and  to  it  the 
child's  death  or  cripple  is  traceable  as  first 
cause. 

After  writing  the  above  I  find  the  late 
case  of  Stehle  v.  Jaeger  Automatic  Mach. 
Co.  225  Pa.  348,  133  Am.  St.  Rep.  884, 74  Atl. 
215,  is  a  well-considered  one.  The  boy  was 
cleaning  a  pipe  outside  his  duty,  when  he 
had  been  warned  against  it.  The  court 
held:  "In  such  a  case  the  proximate  cause 
of  the  injuries  was  the  employment  of  the 
boy  in  violation  of  the  act.  It  is  because  a 
child  under  fourteen  years  of  age  is  likely 
to  be  imprudent  and  negligent,  and  is  there- 
fore exposed  to  greater  dangers  to  himrelf 
and  others  as  well,  that  his  employment  \n 
industrial  establishments  is  forbidden.  So 
it  is  never  a  question  of  risk  of  employment 
or  of  contributory  negligence."  The  court 
said  that  it  was  not  dealing  with  an  adult; 
that  the  statute  "contemplates  a  special 
danger  to  persons  of  this  class  in  connec- 
tion with  such  employment,  because  of  the 
characteristics  incident  to  the  immaturity  of 
youth, — imprudence,  lack  of  judgment, 
heedless  curiosity,  and  playfulness, — and  so 
it  makes  their  employment  unlawful.  When 
a  child  has  been  employed  in  violation  of 
law,  and  is  injured  in  the  place  where  he 
is  employed,  to  allow  the  employer  to  es- 
cape liability  because  the  injury  resulted 
from  the  imprudence  or  negligence  of  the 
child,  would  be  to  defeat  the  purpose  of  the 
law  and  render  it  absolutely  futile.  It  is 
because  a  child  under  fourteen  years  of  age 
is  likely  to  be  imprudent  and  negligent,  and 
is  therefore  exposed  to  greater  danger  to 
himself  and  others  as  well,  that  his  employ- 
ment in  industrial  establishments  is  for- 
bidden. So  it  is  never  a  question  of  risk 
of  employment  'or  of  contributory  negli- 
gence." The  statute  was  made  to  save  all 
boys,  competent  or  incompetent.  Inquiry 
as  to  capacity  is  irrelevant.  As  judge  Cox 
said  in  Bare  v.  Crane  Creek  Coal  &  Coke 
Co.  61  W.  Va.  33,  8  L.R.A.(N.S.)  284,  123 
Am.  St.  Rep.  966,  55  S.  E.  907,  the  stat- 
ute had  no  bearing  on  that  case,  the  boy 
being  over  twelve,  the  age  of  competency 
under  the  Code  before  the  change  to  four- 
been  said  on  the  subject  of  evidence  or  duty 
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respecting  ascertainment  of  the  age  of  the 
boy,  the  common- law  rules  would  have  re- 
mained unbroken;  for  statutes  are  not 
deemed  to  have  been  intended  to  displace 
the  common  law  beyond  the  limits  indicat- 
ed  by  the  terms  used. 

No   other  conclusion  is  possible  without 
the  application  of  a  reason  or  measure  of 
public  policy  not  declared.     If  the  statute 
had  imposed,  in  express  terms,  civil  liabili- 
ty   for   known   violation   thereof,   then   un- 
questionably all  evidence  tending  to  prove 
careful,   prudent,    and    diligent   inquiry   as 
to  the  age  of  the  boy,  would  have  been  ad- 
missible.    In  this  instance,  the  legislature 
did  not  stop  with  a  mere  plain,  unequivocal, 
unqualified    interdiction.      It   went   beyond 
that,   and,  by  the  language  it  used,  nega- 
tived  the   implication  against  the  applica- 
tion of  common-law  principles  on  the  sub- 
ject of  employment.    By  requiring  affidavits 
in    all   cases  of  doubt,   and   only   there,   it 
substantially,  and  I  think  plainly,  said  the 
employer  should  make  diligent,  careful,  and 
faithful  inquiry  as  to  the  age  of  the  boy, 
and  be  convinced  beyond  doubt  that  he  is 
fourteei'   years  old  or  over,  before  he  can 
lawfully    employ    himj    that,    if   he   is    re- 
lieved of  all  doubt  upon  the  subject  by  such 
inquiry   he  may  lawfully  employ  him;  that 
if  he  is  in  doubt  after  having  made  such 
inquiry,  he  must  obtain  the  affidavits;  and 
that  it  should  be  for  the  jury  to  say,  upon 
the  evidence  adduced,  whether,  as  a  reason- 
able n^an,  the  employer  had  or  should  have 
had   a   doubt,  under  the  circumstances,  as 
in  the  case  of  self-defense  in  criminal  law 
on   the  question  of  belief  of  danger.     The 
subsequent  clause,  imposing  a  penalty  for 
violation    of    the    statute,    expressly    intro- 
duces the  scienter  as  an  element.     There  is 
no  criminal  liability  except  in  the  case  of 
a  wilful  and  known  violation.     This  penal- 
ty is  not  less  than  $10  nor  more  than  $500, 
or  imprisonment  in  the  county  jail  not  less 
than  ten  nor  more  than  ninety  days,  in  the 
discretion  of  the  court.     This  reflects  the 
intent  of  the  legislature  upon   the  subject  we 
are  discussing.     These  two  clauses  are  in 
the  same  section.     To  my  mind,  it  is  in- 
conceivable that  the  legislature  should  have 
intended  to  make  the  employer  act  at  his 
peril  cu  the  subject  of  the  age  of  the  boy, 
with    respect   to   civil    liability,    which    or- 
dinarily calls  for  thousands  of  dollars  in 
case  of  recovery,  while  protecting  him  from 
a  mere  fine  and  slight  imprisonment,  to  the 
extent  of  making  liability  depend  upon  his 
diligence  and  good  faith,  respecting  the  age 
of  the  boy. 

On  this  subject,  as  well  as  the  extent  of 
civil  liability  for  violation  of  the  statute,  I 
ajn  disinclined  to  add  anything  to  its  terms. 
When  the  legislature  has  signified  its  in- 1 
^1  L.ILA.(N.S.) 


tention,  by  some  statute,  to  establish  a  cer- 
tain line  of  public  policy,  courts  are  often, 
indeed  almost  always,  called  upon  to 
extend  that  policy  in  various  ways,  so  as  to 
include  things  not  expressed  by  the  legisla- 
ture at  all,  either  as  acts  forbidden,  duties 
imposed,  or  measures  of  enforcement.  It  is 
competent  for  the  legislature  to  define  the 
extent  to  which  it  will  pursue  any  given 
line  of  public  policy,  and,  when  it  has  de- 
clared that  extent,  I  find  no  warrant  in  the 
law  for  any  addition  thereto  by  the  courts. 
It  is  likewise  competent  for  the  legislature 
to  determine  and  prescribe  such  measures 
or  methods  as  it  sees  fit,  within  the  consti- 
tutional limitations,  for  the  enforcement  of 
its  policy,  when  it  has  been  declared;  and 
finding  that  certain  measures  or  methods, 
and  no  others,  have  been  adopted  and  pre- 
scribed, it  seems  to  me  the  courts  ought  to 
presume  that  no  others  were  intended.  Em- 
presaio  uniua  est  excluaio  alteriua.  Failure 
to  apply  this  maxim  in  such  cases  leads  to 
a  course  of  judicial  legislation  which  might 
find  support  in  precedents,  but  none  in 
sound  reason  or  well-settled  law.  I  think 
it  safest  and  best,  as  well  as  more  consist- 
ent with  law,  to  let  the  legislature  declare 
its  own  will  and  purpose. 

None  of  the  rulings  of  the  trial  court, 
concerning  the  duty  of  inquiry  as  to  age, 
are  at  variance  with  the  views  I  have  ex- 
pressed. Several  instructions  offered  by  the 
defendant  were  refused,  but  none  of  them 
were  in  proper  form. 

In  the  case  of  Burke  v.  Big  Sandy  Coal  & 
Coke  Co.  —  W.  Va.  —  (decided  simultane- 
ously with  this  one)  69  S.  £.  992,t  some  in- 
structions intended  to  enforce  the  principles 
I  have  stated  were  refused,  but  another 
equivalent  in  efi'ect  was  given. 

Williams,  J.,  dissenting: 

I  concur  in  the  affirmance  of  the  judg- 
ment, but  I  dissent  from  so  much  of  the 
majority  opinion  as  holds  that  contributory 
negligence  is  a  permissible  defense.  To  al- 
low such  defense  would  largely  defeat  the 
evident  purpose  of  the  statute,  which  is  to 
prevent  the  employment  of  all  boys  under 
fourteen  years  of  age  in  coal  mines,  be 
they  precocious  or  otherwise.  The  legisla- 
ture has  fixed  an  arbitrary  age  limit,  and 
has  made  no  distinction  between  bright  boys 
and  dull  ones.  It  has,  in  effect,  said  that 
when  a  boy  under  fourteen  years  of  age  is 
employed  to  work  in  a  coal  mine,  and  is 
injured  therein  in  consequence  of  his  em- 
ployment, the  unlawful  employment  is  to 
be  taken  as  the  proximate  cause  of  injury. 
It  is  as  if  the  legislature  had  expressly  said 
that  no  boy  under  fourteen  years  of  age 
is  capable  of  appreciating  the  dangers  inci- 
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dent  to  working  in  a  coal  toine,  and  of  guard- 
ing against  them,  therefore  it  shall  be  un- 
lawlul  to  employ  him  to  work  in  such  place. 
The  act  is  tnanifestly  intended  for  the  pro- 
tection of  boys  under  fourteen  years  old, 
and  if  it  had  not  been  for  the  employer's 
TiolatJon  of  it  Norman  would  not  have  been 
in  the  mine,  and  would  not  have  lost  hialeg. 
The  Inw  was  made  to  protect  the  lives  and 
limbs  of  boys  from  loss  and  injuriea  that 
arc  linble  to  result  from  their  own  lack  of 
proper  care,  as  well  as  from  loas  and  injur; 
resulting  from  sheer  accident,  or  from  the 
negligence  oF  other  laborers  in  coal  mines. 
Consequently,  to  allow  contributory  negli- 
gence to  defeat  an  action  for  injury  re- 
ceived in  a  mine  by  a  boy  unlawfully  em- 
ployed therein  would  be  to  defeat  the  pur- 
pose of  the  statute. 

I  concur  in  the  views  expressed  in  the 
note  by  Judge  Brannon,  and,  in  addition  to 
the  authorities  cited  by  him,  I  cite  the  fol- 
lowing, which  hold  that  contributory  neg- 
ligence in  such  a  case  is  no  defense:  Mar- 
quette Third  Vein  Coal  Co.  v.  Dielie,  110  111. 
App.  6S4,  which  is  affirmed  in  20S  III. 
116,  70  N.  E.  17;  Odin  Coal  Co.  v.  Denman, 
185  111.  413,  7fl  Am.  St.  Rep.  45,  57  N.  E. 
192;  Carterville  Coal  Co.  v.  Abbott,  381 
III.  495,  55  N.  E.  131;  Stames  v.  Albion 
Mfg.  Co.  147  N.  C.  356,  17  L.R.A.(N.S.) 
602,  81  S.  E.  525,  16  A.  &  E.  Ann. 
Cas.  470;  Lcnahan  v.  Pittson  Coal  Min.  Co. 
218  Pa.  311,  12  L.R.A.(N.S.)  461,  120  Am. 
St.  Rep.  885,  67  Atl.  642. 
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STATE  OP  WASHINGTON  EX  REL.  C.  H. 
ROWLAND  et  al.,  on  Behalf  of  Aberdeen 
Baseball  Association,  Appts., 

SEATTLE  BASEBALL  ASSOCIATION  et 
al.,  Respts. 

(—  Waah.  — ,  111  Pac  1055.) 

ABBOclMtlon  —  expulsion  of  member  — 

1.  A  baseball  club  c.innot  be  expelled 
from  a  league  at  a  special  metitingf  called  for 
a  specifled  purpose,  where  no  nntice  is  given 
that  the  question  of  its  expulsion  will  be 
considered  at  the  meeting. 

Same  —amendment  of  constitution. 

2.  A  provision  of  the  constitution  of  a 
baseball  league  that  the  menibership  of  any 
club  may  be  terminated  by  a  unanimous  vote 
of  the  remaining  clubs  is  not  affected  by  a 
subsequent  resolution  extending  the  fran- 
chise of  clubs  in  the  league  for  periods  of 
five  3'ears,  where  it  docs  not  appear  that 
the  resolution  wns  pitssed  by  a  unanimous 
vote,  as  required  by  ths  constituticn  to 
31  L.R.A.(N.S.) 


amend  it,  and  no  reference  to  t 
tional  provision  ia  made  in  the  i 
Handamns  —  reinstatement 
lion  —  liability  (o  rxpulsior 
3.  Mandamus  will  not  lie  to 
baseball  club  in  a  league  from  i 
been  expelled,  if,  by  tlie  term« 
stitution,  it  could  be  imiiiediat< 
agaiD  effectively. 

(December  6,  1910.) 

APPEAL  by  relators  frtwn  i 
the  Superior  Court  for  K 
denying  a  writ  of  mandamus  (i 
ment  of  a  baseball  club  in  a  I 
which   it   had  been   expelled,     j 
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Wash.  228,  73  Pac.  388;  High  Extr.  Legal 
Rem.  3(1  ed.  §  12;  State  ex  rel.  Ross  County 
V.  Zanesville  &  M.  Tump.  Road  Co.  16  Ohio 
St.  308 ;  State  ex  rel.  Mt.  Pleasant  Cemetery 
Co.  V.  Paterson,  N.  &  N.  Y.  R.  Co.  43  N.  J. 
L.  505;  State  y.  Republican  River  Bridge 
Co.  20  Kan.  404;  People  ex  rel.  National 
Cigar  Co.  ▼.  Dulaney,  96  111.  503;  High, 
Extr.  Legal  Rem.  §  321;  Burt  v.  Grand 
Lodge,  F.  &  A.  M.  66  Mich.  85,  33  N.  W. 
13. 

Gose»  J.,  delivered  the'  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  denying 
a  writ  of  mandate  after  a  return  to  a  show- 
cause  order  and  a  hearing  upon  the  merits. 
The  appellants  are,  respectively,  the  officers 


and  trustees  of  the  Aberdeen  Baseball  As- 
sociation, an  unincorporated  club,  having 
a  large  membership  consisting  of  the  citi- 
zens of  the  city  of  Aberdeen.  The  re 
spondents  the  Seattle  Baseball  Association, 
Spokane  Recreation  Company,  and  Van- 
couver Baseball  Club,  are  corporations. 
The  respondents  George  Schroeder,  John 
Doe,  and  Richard  Roe  are  members  of  the 
Tacoma  Athletic  &  Baseball  Association,  an 
unincorporated  club.  The  Seattle,  Spokane, 
Tacoma,  and  Vancouver  associations  arc 
members  of  the  Northwestern  League  of 
professional  baseball  clubs,  an  unincorpo- 
rated association  hereafter  called  the  league. 
Prior  to  January  18,  1910,  the  Aber- 
deen club  was  also  a  member  of  the  league. 
Section  8  of  the  constitution  of  the  lenguo 


fuse  to  grant  the  mandamus;  and  Best,  J., 
in  a  separate  opinion,  said:  "We  are  not 
obliged  to  do  so  absurd  a  thing  as  to  order 
a  person  to  be  restored  to  an  office  (how- 
ever irregularly  he  has  been  removed  from 
it)  who  ought  to  be  removed  again  the  mo- 
ment that  he  is  restored.  The  writ  of  man- 
damus was  not  intended  to  enable  a  party, 
by  taking  advantage  of  the  want  of  form, 
to  defeat  justice." 

And  in  R.  v.  Axbridge,  Cowp.  pt.  2,  p. 
523,  it  was  said  that  the  court  will  not 
grant  a  writ  of  mandamus  to  restore  a  town 
clerk  to  office  from  which  he  had  been  re- 
moved without  notice  when  it  is  acknowl- 
edged that  the  corporation  had  sufficient 
cause  to  remove  him  again  the  very  instant 
he  should  be  restored.  And  that  a  writ  of 
mandamus  will  not  be  awarded  to  restore  a 
police  officer's  name  to  a  pay  roll  from 
which  it  has  been  irregularly  removed, 
where  the  right  of  removal  exists,  which, 
if  he  be  restored,  can  be  and  is  likely  to  be 
exercised  and  made  effectual,  see  People  v. 
Chicago,  99  111.  App.  489. 

In  R.  V.  London,  2  T.  R.  177,  the  court, 
relying  on  R.  v.  Axbridge,  supra,   refused 
a  mandamus  to  restore  to  office  one  suspend- 
ed therefrom   without   notice   and   without 
having  had  opportunity  to  defend,  where  it 
appeared    on    the    suspended    officer's    own 
showing  that  there  was  good  ground  for  the 
suspension  if  the  proceeding  had  been  regu- 
lar.    And   that   failure   to   give   notice   is 
merely  an  irregularity,  and  that  restoration 
will  not  be  compelled  where  it  appears  that 
just  cause  for  the  suspension  existed,  see 
Ex  parte  Wiley,  54  Ala.  226.     And  to  the 
effect  that  the  court  will  not  restore  a  per- 
son to  a  corporate  office  where  he  may  be 
immediately  removed  again  upon  the  same 
ground,  see  R.  v.  Bristol,  1  Dowl.  &  R.  389. 
and  Lyon  v.  Granville  County,   120  N.   C. 
237,  26  S.  £.  929.     See  also  State  ex  rel. 
McMahon    v.    New    Orleans,    107    La.    632, 
32  So.  22,  quoting  with  approval,  although 
the  point  was  not  directly  involved,  Dillon 
on  Municipal  Corporations,  volume  1,  §  254, 
to  the  effect  that  omission  to  give  notice 
of  the  time  and  place  of  a  hearing  to  re- 
31  L.R.A.(N.S.)  33 


move  a  municipal  officer  would  not  entitle 
him  to  a  mandamus  to  be  restored  to  the 
office  from  which  he  had  been  removed  at 
such  hearing,  where  the  amotion  was  for 
ffood  cause,  because  in  such  case,  if  restored, 
he  could  be  removed  again,  and  the  order 
to  restore  would  be  without  practical  and 
useful  effect. 

In  State  ex  rel.  Young  v.  Temperance 
Benev.  Asso.  42  Mo.  App.  485,  it  was  held 
that  mandamus  will  not  lie  to  reinstate  one 
suspended  from  a  benefit  society  in  a  pro- 
ceeding invalid  because  of  lack  of  notice 
and  opportunity  to  answer,  where  such  mem^ 
her  admits  his  guilt  of  the  offense  charged, 
which  was  one  warranting  his  expulsion. 
The  court  said:  "The  writ  of  mandamus 
is  not  a  writ  of  right.  At  common  law  it 
was  an  extraordinary  prerogative  writ.  It 
is  never  issued  on  merely  technical  grounds. 
It  is  only  issued  where  the  issuing  of  it 
will  do  substantial  justice,  vindicate  sub* 
stantial  right,  and  prevent  substantial 
wrong.  If  We  were  to  issue  it  in  this  case, 
we  should  adjudge  that  the  respondent  has 
done  wrong  in  expelling  the  relator  for  a 
violation  of  the  contract  which  he  himself 
admits.  We  should  command  the  society 
to  reinstate  him,  for  the  mere  purpose  of 
trying  him  for  an  offense  the  guilt  of  which 
he  admits.  The  writ  of  mandamus  cannot, 
in  our  judgment,  be  used  for  such  a  vain 
and  nugatory  purpose." 

And  in  State  ex  rel.  Becker  v.  Society  for 
Support  of  Sick,  6  Ohio  Dec.  Reprint,  899, 
it  was  held  that  mandamus  will  not  lie  to 
restore  to  membership  in  a  private  benefit 
society,  one  who  was  irregularly  expelled 
therefrom,  where  the  evidence  shows  that 
the  members  can  at  once  expel  him  by  for- 
mal proceedings  in  accordance  with  the  by- 
laws. 

And  in  State  ex  rel.  Vierra  v.  Lusitanian 
Portuguese  Soc.  15  La.  Ann.  73,  it  was  held 
that  a  mere  informality  in  a  proceeding  to 
expel  a  member  from  a  benefit  society  would 
not  warrant  a  court  of  equity  in  restoring 
such  person  to  membership,  where  it  ap- 
peared that  there  were  just  grounds  for  the 
eviction,  that  the  informality  was  induced 
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provides  that:  "The  meinberBJiip  ol  any 
club  may  be  terminated  .  ,  .by  a  unan- 
fmoUB  vote  of  the  remaining  clubs,  if  for 
buaineBS  reaBoni  aucli  memberahip  ahall  no 
longer  be  desirable."  On  June  23,  ISOS, 
at  a  special  meeting  of  the  directora  of  the 
league,  the  several  club*  being  represented, 
the  following  reaolution  wsa  passed  and  en- 
tered in  tbe  minutes:  "Resolved,  tbat  the 
Butte  Baseball  Club  for  the  city  of  ButU, 
tbe  Spokane  Recreation  Company  for  the 
city  of  Spokane,  tlie  Tacoma  Athletic  { 
Baseball  Association  for  the  city  of  Tacoma 
the  Seattle  Baseball  Association  for  the  city 
of  Seattle,  the  Aberdeen  Baseball  Club  for 
the  city  of  Aberdeen,  and  the  Vancouver 
Baseball  Club  for  the  city  of  Vancouver,  be, 

by  himself,  and  that  restoration  to  mem- 
bership was  sought  solely  tor  tbe  purpoae  ol 
injuring  the  society. 

And  in  Crow  v.  CapiUl  City  Council,  28 
Pa.  Super.  Ct.  411,  it  was  said  that  mere 
informality  in  a  proceeding  for  the  removal 
ol  a  member  of  a  fraternal  and  benefit  as- 
sociation will  not  juatif^  interference  by 
mandamus  to  compel  a  reinstatement  of  tb« 
expelled  member,  where  it  is  evident  that 
there  were  iUBt  grounds  for  expulsion. 

So,  mandamus  will  not  issue  to  readmit 
one  to  the  offlce  of  justice  of  the  peace  after 
refusal  of   the  other  justices  concerned   '~ 


cause  voidable  by  judicial  proceedings.  Chew 
V,  Spottaylvania  Justices,  2  Va,  Gas.  208; 
Amory  v.  Gloucester  Justicea,  2  Va.  Cas. 
S23. 

In  Fruitport  Twp.  v.  Dickennan,  BO  Mich. 
20,  61  N.  W.  109,  it  was  held  that  manda- 
mus will  not  lie  to  vacate  an  order  made  iu 
habeas  corpus  proceedings,  discharging  the 
defendants  from  custody,  where,  from  the 
whole  record,  it  is  apparent  that  such  de- 
fects exist  in  the  proceedings  under  which 
the  defendants  were  held  in  custody  as 
would,  upon  a  new  writ,  justify  their  dis- 
charge. 

And  in  Hatch  v.  Wayne  Circuit  Judge, 
13S  Mich,  1S4,  101  N.  W.  228,  where  the 


■tpondent  wrongfully  refused  to  proceed  with 

the  trial  of  an  action  pei 

i   held   that   the   plai 


J  before  him, 

would  not  be  awarded  a  mandamus  to  com- 
pel respondent  to  proceed  with  the  trial, 
where  it  would  be  the  court's  duty  upon 
such  trial  to  direct  a  verdict  for  defendant. 
But  in  Truitt  v.  Philadelphia,  221  Pa. 
331,  70  Atl.  757,  it  was  held  that  a  super- 
intendent of  squares,  holding  under  a  civil- 
service  appointment,  who  had  been  removed 
without  having  been  furnished  with  a  writ- 
ten statement  of  the  reasons  for  such  sction, 
and  without  having  been  allowed  to  make 
written  anawers,  as  required  by  statute,  was 
<  ntitled  to  reinstatement,  notwithstanding 
the  fact  that  reinstatement  was  a  vain 
thing,  inasmuch  as  the  oflicer  would  he  again 
removed  in  a  more  formal  manner  for 
causes  stated  in  the  answer.  The  court. 
31  L.R.A.(N.S.) 


and  they  are  hereby,  granted  mem 
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dent  of  the  Aberdeen  club,  notifying  him 
that  there  would  be  a  special  meeting  of  the 
directors  of  the  league  at  the  city  of  Seattle 
on  January  18,  1910,  "for  the  purpose  of 
selecting  a  city  to  fill  the  vacancy  caused 
by  the  withdrawal  of  the  Portland  club/' 
and  specifying  the  place  where  and  the  hour 
when  the  meeting  would  be  held.  One  of  the 
objects  of  the  league  is  "to  establish  and 
regulate  the  professional  baseball  champion- 
ship of  the  territory  of  the  Northwestern 
League."  The  board  of  directors  of  the 
league  consists  of  the  president  and  one 
representative  from  each  club,  chosen  at 
the  annual  meeting.  The  constitution  of 
the  league  provides  that  "special  meetings 
may  be  called  by  the  president  of  the  league." 


It  further  provides  that  §  8,  which 
we  have  quoted  in  part,  "shall  not  be  al- 
tered or  amended  except  by  a  imaminous 
vote  of  this  league."  At  the  meeting  held 
January  18,  1910,  without  notice  other 
than  the  one  we  have  set  forth,  the  member- 
ship of  the  Aberdeen  club  in  the  league  was 
terminated  for  business  reasons  by  the  un* 
animous  vote  of  the  remaining  clubs.  The 
president  of  the  Aberdeen  club  was  present 
at  the  meeting,  but  protested  against  the 
action  taken,  insisting  that  the  action  of 
the  league  was  not  within  the  notice,  and 
demanded  a  few  days  for  consultation  wit& 
the  other  members  of  his  club.  He  also 
insisted  that  he  could  find  a  team  to  take 
the  place  of  the  Portland  club.     The  rec- 


merit.    To  sustain  that  proposition  we  must 
hold   that  Director  Clay  and   his  superior 
officer,  the  mayor,  will  discharge  the  plain- 
tiff regardless  of  the  sufficiency  of  his  an- 
swer  and  explanation  of  the  charges  pre- 
ferred against  him.   This  would  be  a  palpa- 
ble violation  of  the  statute  and  of  the  oath 
of  office  of  both  officers.    We  will  not,  there- 
fore, aasiune  for  one  moment  that  those  of- 
ficials, when  judicially  advised  of  the  proper 
interpretation  of  the  civil-service  act,  will 
not  obey  its  command."     And  as  to  the 
vainness  of  the  reinstatement,  Justice  Elkin, 
in  a  concurring  opinion,  spoke  as  follows: 
"While  there  is  much  force  ip  the  suggestion 
that  the  error  in  this  case  is  only  te<£nical, 
and  that  the  situation  is  not  of  the  char- 
acter to  demand  intervention  by  the  strong 
arm  of  the  law  in  the  nature  of  a  writ  of 
mandamus,  on  the  whole,  however,  it  seems 
to  me,  the  integrity  of  the  statute  and  the 
rights  of  the  parties  will  be  better  preserved 
and  protected   by   insisting  upon   a   strict 
compliance  with  the  intial  step  taken  in  a 
case  of  rsmoval,  to  wit :  a  written  statement 
containing   the   reasons   assigned   for   such 
action.     The  record  discloses  that  the  only 
error    committed    by    the    removing    officer 
in  the  case  at  bar  was  failure  to  specify  in 
his  written    statement   the    real    cause    or 
causes  which  actuated  him  in  making  the 
removal.     When  this  is  done,  as  we  have 
no  doubt  it  will  be  if  the  facts  subsequently 
set  up  are  true,  a  just  cause  of  removal 
will  be  shown  to  exist,  and  it  would  not 
only  be  the  right  of  the  director  to  remove, 
but  it  would  be  his  duty  to  do  so."    A  dis- 
senting opinion,   however,  was   written   by 
Chief  Justice  Mitchell,  wherein  he  said:     "X 
do  not  see  that,  under  the  admitted  facts, 
the  court  is  required  to  reinstate  him  [the 
plaintiff]  in  office.    The  reason  assigned  for 
removal,  as  appears  in  the  opinion  of  the 
court,  was  insufficient,  but  the  actual  causes, 
as  they  are  set  forth  in  the  answer  of  the 
director,    are   ample.     ...     It   thus   ap- 
pears that,  if  reinstated,  the  relator  will  be 
immediately   liable   to    removal    again   for 
conclusive   reasons.     To   inquire  reinstate- 
ment under  such  circumstances  is  a  vain  and 
useless  fhiner.   which  the  law  eompelB  no 
31  L.R.A.(N.S.) 


man  to  do.  'While  the  propriety  of  the  writ 
as  a  remedy  for  the  wrongful  amotion  of  a 
municipal  oflicer  is  clearly  establislied,  the 
relief  will  be  withheld  when  it  is  either  ad- 
mitted by  the  party  or  is  apparent  from 
the  return  that,  if  restored  to  iiis  franchise, 
he  is  liable  to  be  again  immediately  removed 
for  the  same  cause.'  High,  Extr.  Legal  Rem. 
§  410." 

In  the  analogous  case  of  Ex  parte  Paine, 
1  Hill,  665,  in  holding  that  mandamus  will 
not  lie  to  compel  a  county  medical  society 
to  admit  a  reguarly  licensed  physician  to 
membership  in  such  society  uuder  a  stat- 
ute imposing  a  general  obligation  upon  the 
society  to  receive  as  a  member  every  regu- 
larly licensed  physician  resident  in  the 
county,  where  it  clearly  appears  that,  if  ad- 
mitted, he  would  be  immediately  liable  to 
expulsion  for  gross  ignorance  or  misconduct, 
both  of  which  are  girounds  of  expulsion  sanc- 
tioned by  the  statute,  the  court  said:  "On 
application  for  a  writ  of  mandamus,  we 
must  sometimes  exercise  a  discretion;  and 
it  has  been  said  that  even  where  the  of- 
ficer of  a  corporation  has  been  irregularly 
removed,  yet,  if  the  court  see  good  cause 
for  removal,  this  prerogative  writ  shall  not 
go  to  command  a  restoration.  The  reason 
given  is  that,  by  proceeding  in  a  regular 
way,  another  amotion  would  follow  for  the 
same  cause.  ...  In  the  case  before  us, 
it  is  fully  in  proof  by  professional  witnesses; 
men  who  understand  the  subject,  that  Dr. 
Paine,  the  plaintiff,  is  practically  a  quack  in 
his  profession.  This  implies  gross  igno- 
rance, or  gross  misconduct,  or  both.  We  see 
that,  if  admitted,  lie  should  be  expelled  by 
the  judges  of  the  county  court.  And  in  the 
exercise  of  a  proper  discretion  upon  such 
proof,  if  on  no  other  ground,  we  ought  not 
to  interfere." 

So,  in  State  ex  rel.  Clarke  v.  Trenton,  Bd. 
of  Health,  49  N.  J.  L.  349,  8  Atl.  609,  it  was 
held  that  the  writ  will  not  issue  to  seat  aj 
person  in  a  municipal  office  if  it  appears 
that,  if  seated,  he  must  be  ousted  upon  a 
contest,  the  court  saying  that  under  such 
circumstances  it  would  be  idle  to  argue 
that  it  would  be  an  exercise  of  sound  dis- 
cretion to  issue  a  mandamus.  G.  J.  C. 
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ord  disclOBCB  that  baseball  i*  a  competitive 
l^ame,  and  that,  unlesg  there  are  an  even 
numbeT  of  cluba  in  the  league,  tbere  will  at 
ail  times  be  one  club  that  is  not  playing; 
that,  when  Portland  withdrew,  there  re- 
mained only  Sve  clubs  in  the  league;  that 
it  was  impossible  to  get  another  club  to 
take  the  place  of  Portland  on  terms  that 
would  be  satisfactory  to  the  clubs  other 
than  Aberdeen,  or  upon  terms  compatible 
with  busineM  considerations;  that  business 
reasons  demanded  that  the  membership  of 
one  of  the  clubs  should  be  terminated;  and 
Ihat  from  an  earning  standpoint  Aberdeen 
was  the  least  desirable,  and  its  membership 
was  Iherefore  terminated.  The  evidence 
discloses  that,  when  the  membership  of  the 
Aberdeen  club  was  terminated,  it  had  paid 
and  obligated  itself  to  pay  a  considerable 
sum  of  motley  for  players  for  the  season  of 
1010.  The  club  was  not  self-supporting, 
but  was  kept  up  by  the  voluntary  sub- 
scription of  the  enterprising  citizens  of  the 
city  of  Aberdeen. 

The  respondent's  first  contention  is  that 
mandamus  does  not  lie  in  this  class  of  cases, 
and  that  the  appellants  must  find  their 
remedy,  if  tbey  have  any,  in  an  action  for 
damages.  Assuming,  without  deciding,  that 
the  remedy  invoked  by  the  appellants  is  a 
proper  one  if  they  have  been  illegally  de- 
prived of  their  membership  in  the  league, 
we  pass  to  a  consideration  of  other  ques- 
tions which  we  think  are  controlling. 

We  think  that  it  is  fundamental  that, 
where  a  special  meeting  is  called  by  an  or- 
ganized body,  reasonable  notice  of  the  time, 
place,  and  object  of  the  meeting  must  be 
given,  and  that  no  business  can  be  transact- 
ed that  is  not  specified  in  the  notice,  un- 
less all  members  are  present  and  give  their 
consent.  We  think  this  is  the  rule,  re- 
gardless of  whether  the  by- taws  of  the  body 
require  such  notice.  A  proceeding  to  termi- 
nate B  membership  in  a  club  is  iin  adversary 
proceeding,  and  notice  and  an  opportunity 
to  be  heard  on  the  particular  inquiry  must 
be  given ;  otherwise  the  body  acta  without 
jurisdiction.  4  Cyc.  Law  &  Proc.  p.  308; 
7  Thomp.  Corp.  %  881:  3  Am.  k  Eng.  Enc. 
Law  2d  ed.  p.  1073;  State  ei  rel.  Cicoria 
<r.  Corgiat,  50  Wash.  95,  96  Pac.  680.  In 
Von  Arx  v.  San  Francisco  Gruetli  Verein, 
113  Cal.  377,  46  Pac.  685,  it  was  held  that 
the  presence  of  a  member  who  was  expelled 
without  previous  notice  did  not  confer  juris- 
diction, unless  he  consented  to  the  proceed- 
ing. A  like  rule  was  announced  in  Bjrnm 
V.  Sovereign  Camp,  W.  W.  108  Iowa,  4,10, 
75  Am.  St.  Rep,  205,  79  N.  W.  144.  See 
also  Dubcich  v.  Grand  Lodge  A.  0.  U.  W. 
33  Wash.  851,  74  Pac.  832.  It  follows  that 
the  removal  was  illegal. 

The  appellants  nc.\t  contend  that  the  con- 
31  L.n.A.(N.S.l 
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PRES.  CLARK,  Appt, 

STATE  OF  ALABAMA. 

(—  Ala.  — ,  62  So.  893.) 

Xntoxlcatlng  liqaor  »  illegal  barter. 

A  delivery  of  intoxicating  liquor  by  one 
person  to  another,  with  the  understanding 
that  he  is  to  return  other  liquor,  consti- 
tutes a  barter  or  exchange,  and  not  a 
mere  loan,  although  the  one  receiving  it 
understands  that  he  is  merely  borrowing  it. 

(May field,  J.,  dissents.) 

(May  13,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Henry  County, 
eonvicting  him  of  violating  the  liquor  law. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  li.  Martin  for  appellant. 
Mr.    Alexander    M.    Garher,    Attorney 
Oeneral,  for  the  State. 

Mayfleld,  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  charged  that  the  defend- 
a.nt  "did  sell,  barter,  or  exchange"  in- 
toxicating liquor,  and  not  that  he  gave  or 
lent   such  liquor. 

The  <mly  witness  examined  on  the  part  of 
the  state  testified  to  only  one  disposition, 
-vrhich  was  a  loan  of  one  quart  of  whisky. 
Xhe  defendant  testified  to  the  same  transac- 
tion, but  testified  that  it  was  a  gift,  and  not 
St  loan.  There  was  other  evidence  tending 
to  contradict  the  state's  witness  as  to  his 
returning  the  whisky,  and,  therefore,  to 
corroborate  the  defendant's  evidence  as  to  a 


gift.  None  of  this  evidence  tended  to  show 
any  other  transaction  than  that  to  which 
the  state's  witness  and  defendant  testified, 
nor  did  it  tend  to  show  the  transaction  to 
be  different  from  that  to  which  the  defend- 
ant testified. 

The  defendant  requested  the  court  in  writ- 
ing to  charge  that,  if  the  jury  believed 
from  the  evidence  that  the  defendant  loaned 
the  witness  Hutto  the  liquor  in  question, 
then  the  defendant  must  be  acquitted.  The 
court  refused  this  charge,  which  was  re- 
versible error. 

A  loan  is  not  included  within  the  terms 
"sale,  barter,  or  exchange,"  as  used  in  the 
statute  and  in  the  indictment  in  question. 
This  court  has  fully  defined  each  of  these 
terms,  as  applied  to  violatioos  of  the  pro- 
hibition laws,  and  has  clearly  distinguished 
each  from  the  other,  except  "barter"  and 
"exchange,"  which  are  held  to  be  almost 
synonymous.  These  terms  are  defined  as 
follows  by  this  court  in  the  case  of  Coker 
V.  Stote,  91  Ala.  93,  8  So.  875:  "A  sale  is 
defined  to  be  a  transfer  of  the  absolute  or 
general  property  in  a  thing,  for  a  price  in 
money.  Benjamin,  Sales,  §  1.  '  "Sale"  is  a 
word  of  precise  legal  import,  both  at  law 
and  in  equity.  It  means,  at  all  times,  a 
contract  between  parties  to  give  and  pass 
rights  of  property  for  money,  which  the 
buyer  pays,  or  promises  to  pay,  to  the  seller, 
for  the  thing  bought  and  sold.'  Williamson 
V.  Berry,  8  How.  544,  12  L.  ed.  1191.  'Sales 
include  all  agreements  by  which  property  is 
parted  with  for  a  valuable  consideration, 
whether  there  be  money  payment  or  not; 
provided  that  the  bargain  be  made,  and  the 
value  measured  in  money  terms,  .  .  . 
contracts  of  sale,  ...  do  not  extend  to 
bargains  of  barter.  Where  one  article  or 
set  of  goods  is  intended  to  be  exchanged  for 


Ifote,  ^  Intoxicating    liquors :    loan    as 

sai^. 

This  note  is  supplemental  to  that  append- 
ed to  the  case  of  Tombeaugh  v.  State,  8 
T^.R.A.(N.S.)  937,  a  few  later  cases  being 
here  referred  to. 

In  Brown  v.  State,  121  Tenn.  186,  114 
S.  W.  198,  it  was  held  that  there  was  an  un- 
lawful sale  where  oYie  borrowed  a  pint  of 
whisky  from  the  defendant,  as  he  had  previ- 
ously done  on  several  occasions,  and  agreed 
to.  and  afterwards  did,  pay  back  in  kind, 
Buch  conduct  being  a  subterfuge  to  evade  the 
law. 

And  the  same  result  was  reached  in  Hen- 
derson V.  State,  50  Tex.  Crim.  Rep.  413,  98 
S.  W.  1055,  where  the  prosecuting  witness, 
who  was  ill,  being  refused  whisky  by  the 
defendant,  requested  him  to  order  some, 
and  paid  him  the  money  therefor,  and  upon 
the  prosecutor's  request  was  loaned  a  pint, 
which  amount  the  defendlEint  retained  from 
that  ordered  upon  its  arrival,  notwithstand- 
31  L.R.A.{N.S.) 


iug  both  parties  claimed  that  a  loan,  and 
not  a  sale,  was  intended. 

So,  it  was  held  in  Wilson  v.  State,  54  Tex. 
Crim.  Rep.  13,  111  S.  W.  1018,  that  a  sale 
was  made  in  violation  of  the  local  option 
law  where  the  proprietor  of  a  club  room 
informed  a  person  who  had  ordered  and 
paid  for  a  quart  of  whisky,  that  he  could  not 
nave  it  until  the  next  day,  unless  he  could 
borrow  it  from  some  of  the  "boys,"  and  the 
defendant,  at  the  request  of  the  purchaser 
instructed  the  owner  of  the  club  room  to  let 
the  former  have  a  quart  of  his  whisky,  it 
being  agreed  that  the  quart  ordered  should 
be  delivered  to  the  defendant  upon  its  ar- 
rival. 

And  it  has  been  held  under  similar  facta 
that  the  proprietor  of  such  a  club  room 
would  be  guilty  of  making  a  sale  of  intoxi- 
cating liquors,  in  violation  of  the  local 
option  law.  Coleman  v.  State,  53  Tex.  Crim. 
Rep.  578,  111  S.  W.  1011;  Beckham  v. 
State,  54  Tex.  Crim.  Rep.  28,  111  S.  W. 
1017.  W.  J.  L 
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another,  no  price  (prelium)  being  attached, 
it  is  not  a  sale;  for  the  transaction  is,  in 
the  fint  inatuice,  made  by  an  exchange  of 
goods,  without  reference  ta  money  payment.' 
GuBter  V.  Leckey,  30  AU.  601;  Lumpkin  v. 
Wilson,  6  H«islc  666;  Woodford  v.  Patter- 
aon,  32  Barb.  630.  "Where  goods  have  been 
delivered  by  one  party,  and  the  other  party 
agrees  to  deliver  other  goods  of  similar 
quality,  on  demand,  the  transaction  ii  not 
a  sale  of  the  goods,  but  an  agreement  for  an 
exchange.'  Mitcliell  v.  Gile,  12  N.  tt  3B0. 
'A  "sale"  is  an  exchange  of  goods  or  prop- 
erty for  money  paid,  or  to  be  paid;  "bar- 
ter," the  exchange  of  one  commodity  or 
article  of  property  for  another;  "exciiange 
of  goods,"  a  commutation,  transmutation, 
or  transfer  of  goods  tor  other  goods,  us  dis- 
tinguished from  a  "sale,"  whicli  is  a  trsjis- 
fer  of  goods  for  money.'  Cooper  v.  State, 
37  Ark.  418;  Meyer  v.  Rousseau,  47  Ark. 
4S0,  2  B.  W.  112.  The  difference,  thus  clear- 
ly defined,  between  a  sale  and  barter  or  ex- 
change, is  not  more  essential  and  distinct 
than  that  between  these  transactions,  re- 
spectively, and  a  gift.  Indeed,  the  former 
each  have  one  important  element  in  com- 
mon, which  is  wholly  lacking  in  the  latter. 
Contracts  both  of  sale  and  barter  involve, 
«x  ci  termtnorum,  a  consideration;  and  the 
absence  of  this  element  is  of  the  very  es- 
sence of  a  gift,  which  is  'tbe  voluntary 
transfer  ol  a  thing  without  considers tion.' 
Sebouler.  Pers.  Prop.  264;  8  Am.  h.  Eng. 
Enc.  Law,  p.  1309.  A  loan,  of  course,  dif- 
fers essentially  from  each  of  these  three 
contracts  or  transactions,  and  cannot  b« 
covered  by  either  of  the  terms  'sale,'  'gift,' 
or  'barter.'  Except  with  respect  to  money, 
'to  loan'  implies  that  a  thing  is  delivered 
to  another  for  use,  without  reward,  and  to 
be  returned  tn  »p«eie.  Booth  t.  Terrell,  16 
Qa.  26;  Nichols  v.  Pearson,  7  Pet  109,  8 
L.  ed.  626." 

Like  de&nitions  and  restrictions  have 
been  given  to  each  of  these  terms,  when 
used  in  prohibition  statutes,  by  tbe  courts 
of  other  states,  as  well  as  by  the  Supreme 
Court  of  the  United  States.  Bee  Words  k 
Phrases,  under  each  phrase,  "sale,"  "bar- 
ter," "exchange,"  and  "loan." 

This  court,  in  Coker's  Case,  supra  in 
speaking  of  prohibition  statutes,  further 
said:  "The  statute  is  a  highly  penal  one, 
and  cannot  be  extended  beyond  its  letter 
by  the  result,  neeesaarily  more  or  less  un- 
certain, of  speculations  into  the  realms  of 
supposed  legislative  Intent,  or  the  sup- 
posed evils  aimed  at  by  the  lawmakers. 
The  alleged  offender  must  be  tried  upon 
what  the  lawgiving  power  has  said,  and  not 
by  what  it  may  be  interred,  with  greater 
or  less  assurance  of  safety,  it  hsa  intended 
beyond  the  language  employed.  Thus,  un- 
31  L.R.A,(K.S.) 
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The  defendant  was  not  charged  with  lend- 
ing liquors,  but  with  selling,  bartering,  or 
exchanging;  and  if  the  jury  believed  from 
the  evidence  that  he  only  lent  the  liquor 
in  question,  he  was  not  guilty  as  charged, 
and  should  have  been  acquitted.  This  was 
the  effect  of  one  of  the  charges  refused  to 
him,  and  its  refusal  was  therefore  error  to 
reverse. 

Under  all  the  evidence,  the  jury  might 
have  found  that  the  defendant  did  barter 
or  exchange  the  liquor,  and,  if  they  did,  of 
course  the  finding  would  justify  a  verdict  of 
guilty ;  hence,  the  general  affirmative  charge 
for  the  defendant  was  properly  refused. 

While  some  of  the  ingredients  necessary 
to  a  barter,  exchange,  or  loan  are  conunon 
to  all,  yet  there  is  a  marked  and  well-recog- 
nized difference  between  a  loan  and  a  bar- 
ter or  exchange;  and  the  former  cannot  be 
said  to  constitute,  or  to  be  the  equivalent 
of,  either  of  the  latter.  Yet  where  the  evi- 
dence is  in  conflict, — some  tending  to  sup- 
port the  one  and  some  the  other  phase, — 
it  is  the  province  of  the  jury  to  say  which, 
if  any,  is  proven. 

For  the  error  pointed  out,  the  judgment 
ought  to  be  reversed,  and  the  cause  remand- 
ed. 

The  above  are  the  views  of  the  writer 
alone;  but  a  majority  of  the  court  are  of 
the  opinion  that  the  trial  court  did  not  err 
in  refusing  charge  3,  requested  by  the  de- 
fendant. They  are  of  the  opinion  that  it 
was  abstract;  that  the  proof  sliows  a  bar- 
ter or  exchange,  rather  than  a  loan;  that 
it  may  be  true  that  the  witness  stated  that 
the  defendant  lent  him  the  whisky;  but 
it  also  appears  that  he  was  not  to  return 
the  identical  whisky,  but  other  whisky, 
thus  rendering  it  a  mere  exchange,  rather 
than  a  loan. 
Affirmed. 

Bowdell,   Ch.  J.,  and  Anderson,  Mo- 
Olellan,  and  Sayre,  JJ.,  concur. 

Mayfleld,  J.,  dissents. 

Petition  for  rehearing  denied  June   30, 
1910. 
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Negligence  —  Injury  to  child  «•  moth- 
er's right  to  recoTer. 

A  woman  who  has  been  deserted  by  her 
husband.  anH  who  is  by  statute  under  ob- 
Sl  L.RA.(N.S.) 


ligation  to  support  her  minor  child,  whose 
earnings  at  the  time  of  its  injury  contribute 
to  her  support,  may  maintain  an  action 
to  recover  for  loss  of  its  services  in  case 
it  is  injured  by  another's  negligence. 

(December  7,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover for  loss  of  services  of  plaintiff's  minor 
son,  wrongfully  employed  by  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clarence  P.  Mllllgan  and  Har- 
ry C.  Mllllgan  for  plaintiff  in  error. 

Mr.  W.  K.  WlUUms,  with  Mr.  Harri- 
son Geer,  for  defendant  in  error: 

Plaintiff  was  not  entitled  to  recovery, 
for  the  reason  that  the  father,  being  alive, 
was  entitled  to  the  services  of  such  child 
unless  he  had  emancipated  his  son. 

Harris  v.  Crawley,  161  Mich.  383,  126 
N.  W.  421;  Citizens'  Street  R  Co.  v.  Wil- 

Note. » '  Bight  of  deserted  wife  to  re^ 
cover  for  death  or  injury  of  child. 

Most  of  the  cases  involving  the  right  of 
a  woman  whose  husband  has  deserted  her, 
to  maintain  an  action  to  recover  for  the 
death  or  injury  of  their  minor  child,  turn 
upon  statutory  provisions;  but,  in  the  ab- 
sence of  statute,  it  is  held  in  Savannah,  F. 
k  W.  R.  Co.  v.  Smith,  93  Ga.  742,  21  S.  E. 
157,  a  case .  somewhat  similar  to  Yost  v. 
Gband  Trunk  R.  Co.,  that  where  a  hus- 
band and  father  has  deserted  his  wife  and 
children,  and  the  wife  has  the  entire  care 
of  the  children,  and  provides  for  them  her- 
self, she  is  entitled  to  recover  for  an  injury 
to  a  child  by  the  negligence  or  recklessness 
of  another,  although  her  husband  is  still  liv- 
ing. The  court  said:  "If  a  husband  or 
father  abandons  his  wife  and  children,  and 
refuses  or  fails  to  maintain  them,  but  leaves 
them  to  earn  their  own  support,  the  mother 
becomes  the  head  of  the  family,  and  is  en- 
titled to  the  custody  of  the  children  and  to 
their  earnings;  and  if  by  the  negligence  of 
another,  one  of  the  children  is  injured,  we 
see  no  reason  why  the  mother  should  not  be 
entitled  to  recover  the  value  of  the  services 
of  the  injured  child." 

But  a  divorced  wife,  though  by  the  divorce 
decree  ffiven  the  care  and  custody  of  a 
minor  child,  is  not  entitled  to  recover  for  in- 
juries to  such  child,  where  the  father  is 
still  liable  for  its  support.  Keller  v.  St. 
Louis,  152  Mo.  696,  47  L.R.A.  391,  64  S.  W. 
438. 

Under  a  statute  providing  that  a  married 
woman  who  contributes  toward  the  support, 
etc.,  of  her  minor  child,  shall  have  the  same 
and  equal  power,  control,  and  authority  over 
it,  and  the  same  equal  right  to  its  custody 
and  services  as  possessed  by  the  husband  and 
father,  a  woman  who  has  been  deserted  by 
her  husband,  and  who  has  supported  by  her 
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loeby,  16  Ind.  App.  312,  43  N.  K  1059; 
Keller  v.  St.  Louie,  162  Mo.  SBA,  47  L.R.A. 
391,  64  S.  W.  438;  Allen  v.  Allen,  SO  Mich. 
635,  27  N.  W.  702;  Baker  v.  Flint  &  P.  M. 
R.  Co.  ei  Mich.  20S,  le  L.R.A.  164,  30  Am. 
St.  Rep.  471.  61  N.  W.  8B7;  McCarthy  v. 
BoBton  &  L.  R.  Corp.  148  Maes.  660,  i 
L.RA.  60S,  20  N.  E.  1S2. 

Moore,  J.,  delivered  the  opinion  of  the 

Ihis  cage  waa  commenced  in  Juitice  court. 
It  is  elated  in  the  declaration  of  the  plain- 
tiir  in  aubstance  that  the  piaintift  IB  the 
mother  of  Harry  Yoat.  &  minor,  who  was 
wrongfully  employed  by  the  defendant  at  a 
hazardous  occupation,  contrary  to  the 
knowledge  and  consent  of  plaintiif;  that 
while  in  a  poaitioD  of  extreme  hazard  and 
danger  the  minor  was  injured  and  deprived 
ol  his  left  band,  by  reason  of  which  injury 
the   plaintiS  lost  the   Bervices  of  the   said 

ekmings  a  minor  daughter,  has  a  right  of 
action  for  an  injury  to  such  daughter,  to 
recover  for  the  Iobb  of  her  serviccB.  O'Brien 
V.   Philadelphia,  21B   Pa.  407,  64  Atl.  661. 

A<  to  a  parent's  right  of  action  at  com- 
mon law  for  lose  of  services  of  a  minor 
child  whose  death  is  caused  by  negligence, 
see  notes  to  Stevenson  v.  W,  M.  Hitter  Lum- 
ber Co.  18  L.R.A.IN.S.)  316,  and  Gulf,  C. 
4  S.  F.  R.  Co.  V.  Beail,  41  L.R.A.  907. 

In  Georgia,  where  it  is  held  that  a  parent 
may  recover  on  common-law  principles  for 
the  wrongful  death  of  a  minor  child,  the 
value  of  Tost  services,  the  same  as  in  case 
of  an  injury  not  resulting  in  death,  it  has 
been  held  that  a  woman  living  separate  from 
her  bnaband,  and  using  the  wages  of  lier 
minor  son  for  the  support  of  lierself  and 
her  other  minor  children,  may  maintain  an 
action  in  the  name  of  herself  and  of  the 
father,  for  her  use,  to  recover  for  the  negli- 

rnt  killing  of  such  son.  East  Tennessee,  V. 
G.  R  Co.  V.  Maloy,  77  Ga,  237,  2  S.  E. 
041. 

And  where  a  father  had  deserted  his  wife 
long  before  a  negligent  injury  to  their  minor 
eon,  causing  bis  death,  and  the  mother,  prior 
to  such  injury,  had  been  receiving  the  eon's 
services,  and  would  have  continued  to  re- 
ceive them,  she,  instead  of  the  father,  has 
a  right  of  action  for  the  wrongful  death 
of  such  son,  under  ft  statute  decUring  that 
if  a  wife  is  living  separate  from  her  hus- 
band, she  may  sue  for  torts  to  her  children, 
and  recover  to  her  use.  Amos  v.  Atlanta 
K.  Co.  104  Ga.  809,  31  S.  E.  42. 

But  where,  as  in  most  jurisdictions,  ac- 
tions for  wrongful  death  are  entirely  gov- 
erned by  statutes,  only  the  persons  author- 
ized by  such  statutes  are  entitled  to  main- 
tain actions  of  this  kind,  and  the  only  nues- 
tion  as  to  the  right  of  a  deserted  wife  to 
recover  for  the  wrongful  death  of  a  minor 
child  depends  upon  a  construction  of  the 
statute  involved. 

Thus,  in  Thompson  v.  Chicago,  M.  ft  St. 
P     R,    Co.    IHd    t'oi"      ""-      •  - ■-■  ' 
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received  by  her  son,  and  that  by  reason  of 
the  injury  she  wa«  deprived  of  the  earnings 
of  her  son.  The  record  shows  the  following: 
''After  the  close  of  the  testimony,  the  de- 
fendant moved  for  a  verdict  in  its  favor  for 
the  reason  that  the  plaintiff  was  not  en- 
titled to  the  services  of  the  minor,  but  that 
the  same  belonged  to  the  father,  which  mo- 
tion was  granted  by  the  judge  and  a  verdict 
directed  for  the  defendant,  to  which  plain- 
tiff excepted.  After  the  motion  for  a  di- 
rected verdict  was  made,  plaintiff's  coun- 
sel offered  to  show  that  there  had  been  a 
divorce  between  the  plaintiff  and  her  hus- 
band, but  the  court  stated  that  such  fact 
did  not,  in  his  opinion,  change  the  situa- 
tion." 

The  certificate  of  the  circuit  judge  is  to 
the  effect  that  the  bill  of  exceptions  con- 
tains all  the  testimony  and  proceedings 
necessary  to  the  proper  understanding  of 
the  question  of  law  raised.     It  clearly  ap- 


pears that  upon  this  record  the  only  ques- 
tion involved  is  whether  the  mother  can  re- 
cover for  the  loss  of  the  services  of  the 
minor  child. 

It  is  the  claim  of  the  defendant  that  the 
common  law  is  in  force  in  this  state;  that 
primarily  the  father  is  entitled  to  the  serv- 
ices of  the  minor;  but  conceding  that  by 
his  conduct  he  may  have  lost  that  right, 
then  the  son,  and  not  the  mother,  is  en- 
titled to  his  services.  It  is  conceded  that 
there  is  no  decision  of  our  own  court  which 
is  controlling.  The  plaintiff  has  cited  au- 
thprities  which  it  is  urged  are  in  point. 
The  answer  of  defendant  to  this  contention 
is  that  they  are  not  so,  by  reason  of  the 
statutes  in  the  states  from  which  the  de- 
cisions come. 

The  case  of  Thompson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (C.  C.)  104  Fed.  845,  was  one 
brought  under  a  statute  giving  a  right  of 
action  to  the  next  of  kin.    In  disposing  of 


from  the  death  of  the  son.  In  this  case  the 
father,  three  years  before  the  fatal  occur- 
rence, had  abandoned  his  wife  and  family, 
including  this  son.  .  .  .  It  is  doubtful 
whether,  under  circumstances  such  as  are 
here  presented,  a  verdict  for  more  than  nom- 
inal damages  could  be  sustained." 

In  several  jurisdictions  there  are  stat- 
utes expressly  providing  that,  in  case  of  a 
father's  desertion  of  his  family,  the  mother 
may  maintain  an  action  for  the  injury  or 
death  of  the  child;  and  in  an  action  by  a 
deserted  wife  for  the  negligent  killing  of  her 
minor  son,  under  such  a  statute,  the  fact 
that  the  husband  has  deserted  the  family 
is  a  substantive  and  issuable  fact  which 
plaintiff  is  required  to  prove  to  maintain 
her  right  to  sue.  Chicago  k  B.  Stone  Co.  v. 
Nelson,  32  Ind.  App.  355,  60  N.  £.  705. 

Under  such  a  statute,  it  was  held  in 
Lawrence  v.  Birney,  40  Iowa,  377,  an  action 
by  a  mother  as  administratrix,  to  recover 
damages  for  the  wrongful  death  of  a  mi- 
nor son,  where  the  father  had  previously 
abandoned  his  family,  ''that  for  such  earn- 
ings as  would  accrue  prior  to  his  attaining 
majority  .  .  .  the  mother  could  main- 
tain the  action." 

And  under  a  like  statute^  the  mother  may 
maintain  an  action  for  the  death  of  her 
minor  son,  although  the  father  is  living, 
where  it  appears  that  she  had  obtained  from 
him  a  divorce  upon  the  ground  of  his 
habitual  intemperance,  amounting  to  ex- 
treme cruelty;  that  he  had  threa&ned  her 
life,  and  driven  her,  with  the  infant  child, 
out  of  the  house;  that  the  decree  awarded 
to  her  the  custody  of  the  minor  child,  and 
relieved  him  from  responsibility  for  its 
maintenance;  and  that  since  the  divorce  he 
had  in  no  way  contributed  to  the  support 
of  pi*her  his  wife  or  the  child.  Delatour  v. 
Mackay,  139  Cal.  621,  73  Pac.  454. 

Or  where  the  father,  after  a  decree  of 
divorce  awarding  him  the  custody  of  such 
child,  returned  the  child  to  the  mother,  and 
disappeared.  Clark  v.  Northern  P.  R.  Co. 
31  L.R.A.(N.S.) 


29  Wash.  139,  59  L.R.A.  508,  69  Pac.  636. 

So,  a  deserted  wife  can  maintain  an  ac- 
tion in  her  own  name  to  recover  damages 
for  the  death  of  a  minor  child,  under  stat- 
utes providing  that  "the  persons  entitled  to 
recover  for  any  injury  causing  death  shall 
be  the  .  .  .  parents  of  the  deceased;'' 
that  whenever  any  husband  shall  desert  his 
wife,  she  shall  have  a  right  to  sue  without 
naming  him  in  such  suit;  and  that  whenever 
any  husband  or  father  shall  neglect  or  re- 
fuse to  provide  for  his  child,  the  mother 
shall  have  all  the  rights,  and  be  entitled  to 
claim  and  be  subject  to  all  the  duties,  re- 
ciprocally due  between  a  father  and  his 
children.  Kerr  v.  Pennsvlvania  R.  Co.  169 
Pa.  95,  32  Atl.  96. 

And  where,  by  statute,  the  right  of  action 
for  negligence  causing  death  survives  in  the 
name  of  the  father  and  mother,  or  either 
of  them,  a  divorced  wife  can,  without  being 
joined  by  her  former  husband  to  authorize 
her,  bring  suit  for  damages  for  the  death 
of  a  minor  child.  Wilson  v.  Banner  Lumber 
Co.  108  La.  590,  32  So.  460. 

But  under  a  statute  providing  that  the 
father  and  mother  of  an  unmarried  minor 
may  join  in  a  suit  for  his  wrongful  death, 
and  each  shall  have  an  equal  interest  in  the 
judgment,  a  mother  who  has  been  divorced 
by  a  decree  giving  her  the  exclusive  care 
and  custody  of  a  minor  son,  which  she  re- 
tained up  to  the  time  of  the  negligent  kill- 
ing of  the  latter,  cannot  alone  or  by  join- 
ing her  divorced  husband  in  the  suit  as  a 
coplaintiff,  against  his  consent,  maintain  a 
suit  for  the  wrongful  death  of  the  child. 
Clark  V.  Kansas  Citv,  St.  L.  &  C.  R.  Co. 
219  Mo.  524,  118  S.  W.  41. 

As  to  recovery  by  parent  for  death  of 
child,  where  parent  has  abandoned  the  child, 
see  note  to  Swift  &  Co.  v.  Johnson,  1  L.R.A. 
(N.S.)   1161. 

The  right  of  a  deserted  wife  to  maintain 
an  action  for  the  seduction  of  her  daughter 
is  not  within  the  scope  of  the  note. 

A.  C.  W. 
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the  caK,  the  [allowing  language  is  UMd; 
"The  statute  of  the  state  which  ia  the  baaJs 
for  the  present  action  has  been  conatrued 
in  numerous  cases  by  the  aupreme  court. 
Friend  v.  Burleigh,  63  Neb.  074,  74  N.  W. 
50;  Orgall  v,  Chicago  B.  A,  Q.  It.  Co.  46  Neb. 
A,  M  N.  W.  450  j  Chicago,  B.  t  Q.  R.  Co. 
T.  Van  Buskirk,  6B  Neb.  252,  78  N.  W.  514; 
Chicago,  E.  I.  4  P.  R.  Co.  v.  Young,  68 
Neb.  678,  79  N.  W.  550.  An  analysis  of 
these  cases  eatablighea  the  doctrine  that  the 
facts  stated  in  the  petition  must  show  thst 
the  next  of  kin  were  persons  who  were  do- 
pendent  upon  deceased  for  their  mainte- 
nance and  support,  or  that  deceased  was 
under  a  legal  obligation  to  furnish  such 
next  of  kin  support  and  maintenance,  and 
that  the  facts  must  support  such  allegations 
to  entitle  the  party  to  recover,  under  a  gen- 
eral claim  of  damages.  If  specinl  damages 
have  been  sustained  by  the  next  of  kir 
such  special  damages  must  b«  alleged  in  th 
petition.  They  cannot  be  shown  or  r( 
covered  under  a  general  claim  of  damagei 
.  .  .  Under  the  law  in  this  state,  there 
can  be  no  question  that  the  father  was  the 
next  of  kin  to  deceased,  and  that  the  re- 
covery in  this  case,  under  the  statute  in 
question,  can  only  be  had  for  the  damages 
which  it  may  be  reasonably  inferred  the 
father  has  sustained  hy  reason  of  the  death 
of  hia  minor  son.  II  the  petition  should 
be  amended,  the  facts,  neverthelese,  would 
remain  that  the  father,  more  than  ten 
years  prior  to  the  deceased's  death,  aban- 
doned hia  wife  and  deceased,  and  gave  them 
no  support  and  protection.  Under  such 
state  of  facts,  ia  the  father  entitled  to  the 
services  of  the  son  whom  he  lliua  aban- 
doned! In  Rodgera,  Dom.  Re).  S  46T.  it  ii 
said;  'If  the  father  deserts  and  abandons 
his  family,  exercises  no  control  over  them, 
interferes  with  them  in  no  way,  manifests 
no  interest  in  their  welfare,  does  not 
municate  with  nor  look  after  them,  the 
relation  of  master  and  servant  is  dissolved, 
and  the  principle  of  servitude  no  longer 
sustains  the  right  of  the  father  to  the  wages 
of  his  infant  son.  It  is  as  if  the  father 
were  dead,  and  the  custody  of  the  child 
and  the  right  to  appropriate  his  earnings 
thereby  devolve  upon  the  mother.  If  the 
father  refuses  to  be  a  parent  in  act  as  well 
as  in  name,  the  law  will  not  recogniii 
right  to  control  the  earnings  uf  his  infant 
child,  whom  he  thus  casts  aside  to  neglect 
The  rule  is  well  settled  that,  if  tlie  father 
emancipates  his  minor  child,  he  in  no  longer 
entitled  to  the  earnings  of  such  child,  and 
emancipatioo  may  be  inferred  by  acts.  Ii 
17  Am.  A  Eng.  £ne.  Law,  p.  397,  it  is  said 
'If  the  parent  forces  the  child  to  leavi 
the  faouae,  or  deserts  or  abandons  him,  thi 
child  is  released  from  all  filial  duties  which 
31  L.R.A.(NJS.) 
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principle  is  clear  and  unquestioned  that  the 
father  is  entitled  to  the  services  of  his 
minor  child,  and  to  all  that  such  child 
earns  by  his  labor,  yet  it  seems  to  be  equal- 
ly clear  that,  as  the  right  of  the  father  to 
the  services  of  the  child  is  founded  upon 
his  duty  to  support  and  maintain  his  child, 
if  he  should  fail,  neglect,  or  refuse  to  ob- 
serve and  perform  this  duty,  his  right  to 
the  services  of  his  child  should  cease  to 
exist;  and  such  we  hold  to  be  the  law.' 
.  .  .  'As  the  father  may  forfeit  his  right 
to  the  custody  and  control  of  his  child's 
person  by  abusing  his  power,  so,  by  neglect- 
ing to  fulfil  the  obligations  of  a  father,  he 
may  forfeit  his  right  to  the  fruit  of  his 
child's  labor.  If  he  provides  no  home  for 
his  protection,  if  he  neither  feeds  nor 
clothes  him  nor  ministers  to  his  wants  in 
sickness  or  health,  it  would  be  a  most  harsh 
and  unnatural  law  which  authorized  the 
father  to  appropriate  to  himself  all  the 
child's  earnings.  It  would  be  recognizing 
in  fathers  something  like  that  pre-eminent 
and  sovereign  authority  which  has  never 
been  admitted  by  the  jurisprudence  of  any 
civilized  people,  except  that  of  ancient 
Rome,  whose  law  held  children  to  be  the 
property  of  the  father,  and  placed  them  in 
relation  to  him  in  the  category  of  things 
instead  of  that  of  persons.' " 

At  page  256  of  the  same  author  the  fol- 
lowing language  is  used:  "There  is  some 
authority  to  the  effect  that  the  right  to  a 
child's  services  and  earnings  does  not  vest 
in  the  mother,  eyen  when  the  father  has 
deserted  her  and  the  child,  or  is  dead ;  that 
the  mother,  eren  imder  such  circumstances 
as  these,  is  entitled  only  to  reverence  and 
respect,  and  has  no  authority  over  the  child, 
or  right  to  its  services.  This,  however,  is 
a  mistake,  due,  perhaps,  to  some  extent,  to 
following  without  reason  or  other  authority 
the  tftctum  of  Blackstone  and  other  old 
writers  and  judges  to  that  effect,  and  to  a 
failure  to  recognize  the  fact  that  there  is  no 
longer  any  such  principle  or  doctrine  as  the 
old  feudal  doctrine  'which,  requiring,  as  it 
did,  the  abject  subjection  and  servitude 
of  the  wife,  was  unable  to  recognize  the 
supremacy  of  the  mother.'  By  the  over- 
whelming weight  of  modern  authority,  a 
widowed  mother  is  entitled  to  the  services 
and  earnings  of  a  minor  child  to  the  same 
extent  as  the  father  would  be  if  living. 
The  same  rule  applies  where  a  wife  is 
deserted  by  her  husband,  or  he  is  in  prison, 
and  she  is  left  to  maintain  her  children, 
for  the  same  reasons  for  the  rule  apply  in 
both  cases."  Many  cases  are  cited  in  the 
notes. 

Under  the  provisions  of  §  4495,  Comp. 
Laws,  the  plaintiff  is  under  obligation,  if 
it  becomes  necessary,  to  maintain  the  minor 
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•  child,  and  if  she  has  property,  it  would  be 
liable  to  seizure  to  secure  his  maintenance. 
If  the  plaintiff  is  poor,  under  the  provisions 
of  §§  4487  and  4490,  Comp.  Laws,  it  would 
be  the  duty  of  the  minor  child,  if  able,  to 
maintain  her.  If  the  duty  of  maintenance 
of  the  minor  child  is  upon  the  mother  when 
living  separate  from  her  husband,  it  would 
be  hard  lines  to  say  that  if  his  services 
could  be  of  any  value  to  her,  she  should  not 
be  entitled  to  them.  We  think  the  court 
erred  in  disposing  of  the  case  as  a  legal 
question. 

Judgment    is    reversed,    and    now    trial 
ordered. 


MINNESOTA    supreme:    COURT. 

KELS  GIBSON,  Respt., 

V. 

FRED  NELSON,  Appt. 
(Ill  Minn.  183,  126  N.  W.  731.) 

Attorney  »  power  to  oompromise  case. 

1.  An  attorney,  under  his  general  re- 
tainer, has  no  implied  power  to  settle  and 
oompromise  his  client's  cause  of  action,  ex- 
cept when  confronted  with  an  emergency, 
and  prompt  action  is  necessary  to  protect 
the  interests  of  the  client,  and  there  is  no 
opportunity  for  consultation  with  him. 

Same  »  oompromise  »  validity  »  at- 
tack. 

2.  An  attorney,  without  authority,  com- 
promised his  client's  cause  of  action  after 
action  was  brought  thereon,  and  stipu- 
lated for  a  dismissal  upon  the  merits. 
Thereafter  the  client,  through  another  at- 
torney, brought  a  new  action  upon  the 
same  cause,  and  defendant  pleaded  in  bar 
the  compromise  and  settlement,  to  which 

Headnotes  by  Bbown,  J. 

Note.  » Implied  pauper  of  attorney  to 
compromise  cause  of  action. 

This  note  does  not  include  cases  involv- 
ing the  authority  of  an  attorney  to  extend 
the  time  for  payment,  or  to  accept  some- 
thing in  satisfaction  different  in  kind  from 
what  is  contemplated  in  the  claim  or  suit. 

The  general  rule. 

The  rule  adopted  by  the  courts  in  the 
United  States,  with  possibly  one  exception, 
is  that,  while  an  attorney  has  power  to 
direct  matters  concerning  the  remedv,  he 
has  no  power  by  virtue  of  his  general  em- 
ployment to  compromise  his  client's  cause 
of  action;  but  that  precedent  special  au- 
thority or  subsequent  ratification  is  neces- 
sary to  make  such  a  compromise  valid  and 
binding  on  the  client.  Abbe  v.  Rood,  6  Mc- 
Lean, 106,  Fed.  Cas,  No.  6;  Harper. v.  Na- 
tional L.  Ins.  Co.  5  C.  C.  A.  505,  17  U.  S. 
App.  48,  56  Fed.  281;  Miocene  Ditch  Co.  v. 
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plaintiff  replied  that  the  settlement  was  un- 
Butborized,  and  fraudulently  entered  into 
b;  the  attorney.  Held,  that  the  validity  of 
the  compromise  and  settlement,  tbe  stipu- 
lation evidencing  the  same  not  having  been 
followed  by  judgment,  was  a  proper  isaue 
in  the  case,  and  that  the  rule  against  col- 
lateral attack  does  not  apply. 
Client^  power  to  dismiss  action. 

3.  Plaintiff   in    an    action   may,   without 
the  consent  of  bis  attorney,  disiniss  his  ac- 
tion by  proceeding  in  the  manner   pointed 
out  by  S  4195,  Bev.  Laws  1905. 
Attorney  —  persons  dealing  with  —  no< 

tlce  —  extent  of  autborlty. 

4.  Plaintiff  dismissed  the  action  referred 
to  in  the  second  paragraph  hereof,  but  the 
settlement  of  the  action,  as  therein  men- 
tioned, was  mode  before  the  dismissal  wa;S 
completed.      Held,   that    the    rules   of    law 


applicable  to  principal  and  age 
the  relation  between  attorney  ■ 
and  persons  dealing  with  tbe  ati 
bound  to  take  uoUe«  of  the  ext 
authority,  and  of  bis  lack  «f  aa 
compromise  the  action. 

(June  3,  I&IO.) 

APPEAL  by  defendant  from  si 
tbe  District  Court  for  C 
County  denying  a.  new  trial  alt 
for  plaintiff  in  an  a«tion  brouf 
cover  damages  for  an  alleged  si 
battery.     Affirmed. 

The  facts  are  stated  in  the  opi 
Messrs.  Knox  ft  Faber  for  ■[ 
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Moore,  SO  C.  C.  A.  301,  ISO  Fed.  483;  Rob- 
inson V.  Murphy,  69  Ala.  543;  Hall  Safe 
&  Lock  Co.  V.  Harwell,  88  Ala.  441,  6  So. 
760;  Senn  v.  Joseph,  lOS  Ala.  454,  IT  So. 
543;  Pickett  v.  Merchants'  Nat.  Bank,  32 
Ark.  348;  Hallack  v.  Loft,  19  Colo.  74,  34 
Pac.  508 ;  McMurraj  v.  Marsb,  12  Colo.  App. 
95,  64  Poc.  S62;  Berwort  v.  Loomer,  21 
Conn.  246;  Phillips  v.  Dobbins,  66  Ga.  617 
Wadhams  y.  Gay,  73  111.  415;  Wetherbee  v 
Fitch,  117  111.  67,  7  N.  E.  513;  McClintock 
V.  Helberg,  1S8  HI.  3S4,  48  N.  E.  146;  Dan- 
einger  t.  Pittsfleld  Shoe  Co.  204  III.  146, 
68  N.  E.  534,  affirming  107  111.  App.  47; 
Schroeder  v.  Wolf,  227  111.  136,  SI  N.  E.  13; 
Miller  v.  Lane,  13  111.  App.  648;  Jones 
Ransom,  3  Ind.  327;  Stuck  v.  Reese,  15 
Iowa,  122;  Bigler  V.  Toy,  6S  Iowa,  6S7,  28 
N.  W.  17;  Martin  t.  Capital  Ins.  Co.  S5 
Iowa.  643,  52  N.  W.  534;  Cottrell  v.  Wbeel- 
«r,  89  Iowa,  764,  57  N.  W.  434;  Marbourg 
V.  Smith,  11  Kan.  654;  Jones  v.  Inness,  32 
Kan.  177,  4  Fac.  96;  Smith  v.  Dixon,  3 
Met.  (Ky.)  438;  D.  C.  Heath  &  Co.  v.  Com. 
129  Ky.  835,  113  S.  W.  69;  Sebastian  v. 
Rose,  135  Ky,  197,  122  S.  W.  120;  Lexing- 
ton ft  C.  County  Min.  Co.  v.  Welburn,  11 
Ky.  L.  Rep.  307;  Cox  v.  Adelsdorf,  21  Ky. 
L.  Rep.  421,  51  S.  W.  S16;  National  Bank  v. 
Bowman,  30  Ky.  L.  Rep.  1236,  100  S.  W. 
831;  Landry's  Succession,  117  La.  191,  41 
So.  490;  Maddnx  v.  Bevan,  39  Md.  485; 
Rohr  V.  Anderson,  51  Md.  205;  Hamburger 
T.  Paul,  51  Md.  219;  Real  Estate  Trust  Co. 
V.  Union  Trust  Co.  102  Md.  41,  61  Atl. 
228;  Lewis  v.  Gamage,  1  Pick.  347;  Eaton 
V.  Knowles,  61  Mich.  625,  28  N.  W.  740; 
Feti  V.  Lejendecker,  157  Mich.  355,  122  N. 
W.  100;  Parker  t.  McBee.  61  Miss.  134; 
Rice  T.  Troup,  62  Miss.  186;  Davidson  v. 
Rozier,  23  Mo.  3S7;  Walden  r.  Bolton,  55 
Mo.  405;  Spears  v.  Ledergerber,  56  Mo. 
465;  Lewis  v.  Baker,  24  Mo.  App.  6S2;  WiJ- 
lard  V.  A.  Siegel  Gas-Firture  Co.  47  Mo. 
App.  1 :  Barton  Bros.  v.  Hunter,  59  Mo.  App. 
flIO;  Schlemmer  t.  Schlemmer,  107  Mo. 
App.  487.  81  S.  W.  636;  Harris  v.  Root,  28 
Mont.  169.  72  Pac.  429;  Hamrick  v.  Combs, 
14  Neb.  381.  15  N.  W.  731;  Smith  v.  Jones, 
47  Neb.  lOS,  63  Am.  St.  Kep.  519,  66  N.  W. 
'9;  Faughnan  y.  Elizabeth,  68  N.  J.  L.  309. 
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Brown,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  an  assault  and  battery  alleged  to 
have  been  wilfully  and  wrongfully  com- 
mitted upon  plaintiff  by  defendant.  A  ver- 
dict was  returned  for  plaintiff  for  the  sum 
of  $1,875,  and  defendant  appealed  from  an 
order  denying  his  motion  for  a  new  trial. 

The  merits  of  plaintiff's  cause  of  action 
are  not  involved  on  this  appeal,  as  all  ques- 
tions presented  have  reference  to  rulings 
of  the  trial  court  respecting  one  of  the  prin- 
cipal defenses  interposed.  In  addition  to  a 
general  denial  of  all  the  allegations  of  the 
complaint,  defendant  specially  pleaded  the 
commencement  of  a  former  action  for  the 
same  cause,  and  that  on  November  26,  1908, 


the  cause  of  action  was  compromised  and 
settled,  and  a  stipulation  entered  into  be- 
tween the  parties,  dismissing  the  action  up- 
on its  merits.  Plaintiff  by  reply  alleged 
that  the  settlement  was  made  and  entered 
into  by  plaintiff's  attorney  without  au- 
thority, and  was  fraudulent  and  collusive. 

The  facts  with  reference  to  this  defense 
are  as  follows:  There  is  no  dispute  about 
the  commencement  of  the  former  action. 
It  was  brought  by  an  attorney  retained  for 
the  purpose,  other  than  the  plaintiff's  pres- 
ent attorney.  For  some  reason,  not  neces- 
sary to  inquire  into,  plaintiff  liecame  dis- 
satisfied with  that  attorney  and  his  conduct 
of  the  litigation,  and  had  determined  to 
dispense  with  his  further  services.  While 
there  appears  to  have  been  no  formal  dis- 


And  where  a  statute  provides  that  a 
judgment  may  be  canceled  and  discharged 
by  the  clerk  upon  filing  with  him  of  a  sat- 
isfaction piece,  describing  the  judgment, 
and  executed  by  the  attorney  of  record,  it 
has  been  held  that  the  attorney  is  not  au- 
thorized to  discharge  the  judgment  for  less 
than  the  full  amount.  Wood  v.  New  York, 
44  App.  Div.  299,  60  N.  Y.  Supp.  769. 

But  while  an  attorney  may  not  compro- 
mise a  claim,  he  has  authority  to  receive 
a  partial  payment  thereon.  Hall  Safe  iV 
Lock  Go.  V.  Harwell,  88  Ala.  441,  6  So.  750; 
Pickett  V.  Bates,  3  La.  Ann.  627. 

Since  an  attorney  who  receives  a  claim 
for  collection  at  another  place,  and  trans- 
mits it  to  a  local  attorney  for  collection^ 
acts  as  agent,  and  not  as  attorney  merely, 
a  compromise  by  the  local  attorney,  with 
his  authority  ia  binding  upon  the  client,  al- 
though he  does  not  inform  the  latter  of 
the  compromise,  but  absconds  with  the 
mone3%  Schroeder  y.  Gillespie,  2  Pa.  Dist. 
R.   221. 

An  unauthorized  compromise  may  be  re- 
pudiated by  the  client,  and  this  may  be 
done  though  a  different  compromise  was 
authorized.  Trope  v.  Kerns,  83  Cal.  553, 
23  Pac.  691;  Sebree  y.  Sebree,  30  Ky.  L. 
Rep.  670.  99  S.  W.  282. 

And  when  a  client  consents  to  settle  for 
a  certain  amount,  and  his  attorney  settles 
for  less,  the  burden  is  upon  the  attorney  to 
show  it  was  justifiable.  Harkavy  v.  Zis- 
man,  96  N.  Y.  Supp.  214. 

Especially  may  a  compromise  be  repudi- 
ated where  not  only  was  no  authority  giv- 
en, but  there  was  active  opposition  by  th«? 
client,  of  which  opposing  counsel  and  judge 
were  informed  before  entry  of  the  judg- 
ment. Preston  v.  Hill,  50  Cal.  43,  19  Am. 
Rep.  647. 

There  are  a  few  cases  which,  while  rec- 
ognizing the  general  rule  that  an  attorney, 
as  such,  has  no  power  to  compromise  his 
client's  cause  of  action,  take  the  position 
that  when  such  a  compromise  is  made,  it 
'will  be  upheld  unless  it  appears  there  were 
some  elements  of  fraud  or  unfairness  in 
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the  transaction.  The  leading  case  of  this 
kind  is  Holker  v.  Parker,  7  Cranch,  436,  3 
L.  ed.  396,  in  which,  after  holding  that 
while  an  attorney  may  submit  his  client's 
cause  to  arbitration,  he  has  not  power  to 
make  a  compromise,  the  court  says:  "Al- 
though an  attorney  at  law,  merely  as  such, 
has,  strictly  speaking,  no  right  to  make  a 
compromise,  yet  a  court  would  be  disin- 
clined to  disturb  one  which  was  not  so  un- 
reasonable in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  impression 
that  the  judgment  of  the  attorney  has  been 
imposed  on,  or  not  fairly  exei^ised  in  the 
case.  But  where  the  sacrifice  is  such  as  to 
leave  it  scarcely  possible  that,  with  a  full 
knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  can 
be  no  hesitation  in  saying  that  the  com- 
promise, being  unauthorized,  and  being 
therefore  in  itself  void,  ought  not  to  bind 
the  injured  party.  Though  it  may  assume 
the  form  of  an  award  or  of  a  judgment  at 
law,  the  injured  party,  if  his  own  conduct 
has  been  perfectly  harmless,  ought  to  be 
relieved  against  it.  This  opinion  is  the 
more  reasonable  because  it  is  scarcely  pos- 
sible that,  in  such  a  case,  the  opposite  par- 
ty can  be  ignorant  of  the  unfair  advantage 
he  is  gaining.  His  conduct  can  seldom  fail 
to  be  tainted  with  some  disingenuous  prac- 
tice; or,  if  it  has  not,  he  knows  that  he 
is  accepting  a  surrender  of  the  rights  of 
another  from  a  man  who  is  not  authorized 
to  make  it." 

And  this  case  is  followed  by  Roller  y. 
Wooldridge,  46  Tex.  485,  and  Williams  y. 
Nolan,  58  Tex.  708. 

In  Potter  y.  Parsons,  14  Iowa,  286,  it  was 
held  that  though  a  compromise  was  made 
without  special  authority,  the  court  would 
not  interfere  unless  it  was  so  unreasonable 
as  to  indicate  that  the  attorney  was  im- 
posed upon  or  acted  fraudulently. 

And  in  Whipple  v.  Whitman,  13  R.  I. 
512,  43  Am.  Rep.  42,  where  a  husband  was 
suing  as  trustee  for  his  wife,  and  his  at- 
torney made  a  compromise  with  the  wife's 
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cbATge  of  th«  attoTney,  he  knew  of  the  dis- 
BatUfaetion  of  bia  client  before  tbe  settle- 
mebt  of  the  action  relied  upon  by  defend- 
ant in  bar  of  thia  action.  Plaintiff  had 
proceeded  to  Windotn,  in  Cottonwood  coun- 
ty, in  November,  I60S,  for  the  purpose  of 
attending,  as  he  supposed,  the  trial  of  his 
action  at  the  Urm  of  court  then  in  session. 
Upon  his  arrival  hii  attorney  informed  bim 
that  his  action  would  not  come  on  for  trial 
that  term.  PlaintifT  expressed  his  dissatis- 
faction, and  ill  ail  informal  way  stated  to 
the  attorney  that  he  did  not  desire  his 
services  longer.  He  then  employed  bis  pres- 
ent counBel  to  conduct  hia  case.  On  No- 
vember 24,  1008,  bis  new  counsel  prepared, 
and  plaintiff  properly  signed,  a  dismissal 
of   the   former   action,   and   Sled   the   same 


with  the  clerk  of  court  on  Novt 
Formal  written  notice  of  tbe  dii 
not  served  upon  the  defendant 
vember  28th,  when  a  copy  tberi 
lirered  to  bim  hy  tbe  sberitT.  i 
tbe  dismissal  with  tbe  clerk,  t 
tomey  brought  the  present  a«ti 
is  evidence  in  the  record  to  the 
defendant's  attorney  waa  inforn 
vember  24tb  of  tbe  purpoae  of 
dismiss  the  former  action,  and 
former   attorney   so   understood 

After  tbi  filing 
tioned  with  the  c 
of  the  same  upoi 
mer  attorney  ani 

a  conference,  and 


consent,  but  without  his  knowledge,  it  » 
held  that  the  compromise  was  binding,  i 
pccialiy  where  it  appeared  fair. 

The  Maine  eases. 

Apparently  Maine  is  the  only  state  which 
holds  that  an  attorney  has  power  to  c~~~ 

frotnise  claim i  placed  in  hie  bands  for 
orcement.     This  seems  to  be  the  position 
of  tbe  court  in  McLaine  v.  Bachelor,  8  Me. 
324,  although  the  facts  do  not  show  wlieth- 
er  less  than  the  full  amount  was  taken. 

And  in  Bonney  v.  Morrill,  67  Me.  368, 
the  court  said:  "The  employment  of  a 
counselor  and  attorney  at  law  to  prosecute 
a  suit  for  land  of  which  the  party  alleged 
that  he  has  been  disseised  carries  with  il 
an  authority  to  such  attorney  to  compro' 
mise  the  claim  against  the  disseisor  foi 
■oflti 

e  deems  it  best  for  the 
bis  client  to  avoid  all  the  chances  of 
tion.  and  secure  the  speedy  and  successful 
termination  of  the  principal  suit  in  " 
moat  economical  manner  thereby." 

But    the    case   of    Fogg   v.    Sanborn. 
Me.  432,  holding  that  an  attorney  has  pi 
er  to  compromise,  is  based  upon  a  stat 
passed  in  ISSl  which  provides:     "No  action 
shall  be   maintained   on   a   demand   settled 
by  a  creditor,  or  his  attorney  intrusted  to 
collect  it,  in  full  discharge  of  it,  by  the  re- 
ceipt of  money  or  other  valuable  considera- 
tion, however  small." 

Wilson  V.  Wadleigh.  36  Me.  496,  contains 
dicta  to  tbe  elTect  that  an  attorney  is  not 
authorized  to  compromise  his  client's  cause 
of  action,  though  the  statute  of  ISGl  is 
discussed. 

While  in  Jewett  v.  Wadleigh,  32  Me.  110, 
decided  before  the  statute  was  psBsed,  it 
was  held  that  where  an  attorney  makes  an 
unauthorized  agreement  to  disrharge  an  ex- 
ecution on  payment  of  less  than  the  full 
amount,  the  execution  is  not  discharged, 
but  remains  in  force  for  at  least  the  bal- 
ance due,  the  court  saying;  "  As  attor- 
neys of  the  creditor,  it  was  competent  for 
the  plaintiffs,  being  intrusted  with  tbe  exe- 
cution, to  collect  it,  and  to  dischsrge  it 
31  L.R.A.(N.S.) 
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tiff,  settled  and  compromised  the  action; 
defendant  paying  plaintiff's  attorney  the 
sum  of  $200  in  full  settlement  of  the  cause 
of  action.  This  settlement  was  evidenced 
by  a  written  stipulation  in  the  following 
language:  "This  cause  having  been  settled 
by  and  between  the  parties  thereto,  it  is 
stipulated  and  agreed  that  the  same  be  and 
it  is  hereby  dismissed  on  the  merits,  with- 
out costs  or  disbursements  to  either  party/' 
— and  was  signed  by  the  attorneys.  As  al- 
ready stated^  plaintiff's  former  attorney 
knew  that  his  client  was  not  satisfied  with 
his  conduct  of  the  case;  but,  on  the  theory 
that  he  had  some  rights  of  his  own  in  the 
premises  for  the  protection  of  his  fees  and 
compensation,  he  undertook  to  settle  the  ac- 
tion, and  accepted  and  still  retains  the  pro- 


ceeds. Though  his  client  was  in  town  and 
near  at  hand,  he  did  not  consult  or  inform 
him  of  his  purpose  to  settle  the  action,  and 
he  had  no  express  authority  to  maike  the 
same.  The  court  submitted  to  the  jury  the 
question  whether  the  settlement  was  fraudu- 
lent, and  their  verdict  for  plaintiff  an- 
swered the  question  in  the  affirmative. 

Of  the  several  questions  presented  by  the 
record  and  discussed  by  counsel  two  only 
require  consideration  at  our  hands:  (1) 
Whether  an  attorney  has  implied  authority 
to  compromise  his  client's  cause  of  action; 
and  (2)  whether  a  compromise  in  the  form 
uf  a  stipulation,  providing,  in  addition  to 
the  settlement,  for  a  dismissal  of  the  ac- 
tion upon  its  merits,  though  invalid,  may 
be  set  aside  in  a  subsequent  action  upon  the 


▼.  Voules,  supra,  that  an  attorney  has  pow- 
er to  compromise  a  suit,  but  only  decides 
that  an  attorney  who  makes  a  compromise 
in  good  faith  for  what  be  believes  to  be 
the  best  interest  of  his  client,  in  the  exer- 
cise of  reasonable  care  and  skill,  is  not 
liable  to  an  action  for  negligence. 

In  Prestwich  v.  Foley,  18  C.  B.  N.  8.  806, 
the  court  says  that  an  attorney  is  the  gen- 
eral agent  of  his  client  in  all  matters  which 
may  reasonably  be  expected  to  arise  for 
decision  in  the  case,  and  he  has  authority 
to  compromise  in  a  fair  and  reasonable 
manner. 

In  Butler  v.  Knight,  L.  R.  2  Exch.  109, 
it  was  held  that  where  plaintiff  continues 
the  authority  of  his  attoVney  by  letting 
him  proceed  to  obtain  satisfaction  of  a 
judgment,  he  retains  the  power  to  bind  his 
client  by  a  compromise  thereof. 

In  Re  Wood,  21  Week.  Rep.  104,  it  was 
lield  that  a  solicitor  or  counselor  has  au- 
thority to  compromise  any  matter  within 
the  scope  of  the  suit. 

In  Macaulay  v.  Policy  [1897]  2  Q.  B. 
122,  it  was  held  that  a  solicitor  employed 
to  enforce  a  claim  for  personal  injuries  has 
no  authority  to  compromise  before  any  ac- 
tion is  brought,  and  an  attorney  not  hav- 
ing paid  over  the  amount  received,  the 
client  could  maintain  a  suit  for  the  injury 
without  regard  to  the  compromise. 

Exception   in   case   of   emergency. 

While  the  general  rule  is  usually  applied 
at  any  stage  of  the  proceedings  to  enforce 
a  claim,  from  the  time  it  is  placed  in  the 
hands  of  the  attorney  until  final  judg- 
ment and  satisfaction  thereof,  a  distinc- 
tion is  recognized  in  Dixon  v.  Floyd,  73  S. 
C.  202,  63  S.  E.  167,  as  to  the  power  of  an 
attorney  to  compromise  during  the  progress 
of  the  suit  in  open  court  and  at  other 
times,  the  court  saying:  '^n  the  former, 
far  greater  latitude  is  allowed  than  in  the 
latter.  One  of  the  principal  reasons  is  be- 
cause the  trial  frequently  develops  a  state 
of  facts  quite  different  from  that  anticipat- 
ed, and  the  attorney  is  compelled  to  act  for 
the  best  interests  of  his  client,  without  the  I 
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opportunity  for  consultation  which  would 
be  afforded  him  on  other  occasions.  A  fail- 
ure to  act  promptly  might  materially  pre- 
judice the  rights  of  his  client."  And  to  the 
same  effect  is  Ex  parte  Jones,  47  S.  C.  398, 
25  8.  E.  285. 

Union  Mut.  L.  Ins.  Co.  v.  Buchanan,  100 
Ind.  63,  recognizes  the  general  rule  that  an 
attorney  has  no  implied  power  to  compro- 
mise a  cause  of  action,  but  says:  "We  are 
satisfied  that  an  attorney  may  negotiate  a 
compromise  where  the  circumstances  are 
such  that  he  must  act  without  delay,  and 
where  the  interests  of  the  client  will  be 
seriously  imperiled  unless  his  action  is 
prompt  and  decisive.  If  there  is  time  and 
opportunity  for  consultation  with  the 
client,  then  the  attorney  should  not  assume 
authority  to  compromise  his  client's  claim; 
but  if  there  is  an  emergency  that  prevents 
consultation,  and  forces  immediate  action, 
it  is  the  duty  of  the  attorney  to  take  such 
steps  as  will  secure  the  greatest  benefit  to 
his  client.  The  necessity  creates  the  au- 
thority, and  the  position  of  the  attorney 
demands  that  the  authority  be  exercised  for 
the  client's  good.  Where  there  is  no  emer- 
gency, there  is  no  authority;  but  the  au- 
thority springs  into  existence  with  the 
emergency.  To  deny  this  would  be  to  af- 
firm that  there  are  cases  where  the  attor- 
ney must  stand  idle  when  action  would 
save  his  client  from  loss;  and  this  is  in- 
compatible with  the  general  principle  that 
it  is  the  duty  of  an  attorney  to  do  all  that 
can  justly  be  done  to  promote  the  interests 
of  his  client." 

But  an  emergency  does  not  give  author- 
ity where  there  is  ample  time  to  commu- 
nicate with  the  client  before  acting.  Repp 
V.  Wiles,  3  Ind.  App.  167,  29  N.  E.  441. 

In  Bates  v.  Bates,  66  Minn.  131,  68  N. 
W.  845,  where  an  attorney  for  the  defend- 
ant in  a  suit  for  malicious  prosecution  was 
unable  to  get  into  communication  with  his 
client,  residing  in  a  distant  state,  after  re- 
ceiving notice  of  trial,  the  court  refused  to 
vacate  a  judgment  entered  pursuant  to  a 
stipulation  entered  into  by  the  attorney, 
but  the  decision  was  apparently  based,  in 
part,  at  least,  on  defendant's  negligence. 
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issues  (Eidam  ▼.  Finnegan,  48  Minn.  53, 
16  L.R.A.  607,  60  N.  W.  933).  It  has  been 
construed  to  apply  also  to  various  other 
acts  or  stipulations  of  an  attorney  without 
the  consent  of  his  client,  subject  in  all 
cases  to  the  power  of  the  court  to  set  the 
same  aside  if  fraudulent  or  improvidently 
made.  But  no  case  in  this  court  sustains 
the  contention  that  an  attorney  has  im- 
plied authority  to  compromise  his  client's 
cause  of  action.  The  converse  of  the  pro- 
position would  seem  to  be  supported  by 
Davis  V.  Severance,  49  Minn.  628,  62  N.  W. 
140;  and  Burgraf  v.  Byrnes,  94  Minn.  418, 
103  N.  W.  216.  The  case  of  Bates  v.  Bates, 
66  Minn.  131,  68  N.  W.  846,  sustains  the 
authority  in  case  of  an  emergency,  and 
where   it   appears   that   there   was  no  op- 


portunity for  consultation  with  the  client, 
and  the  protection  of  his  interests  demand- 
ed immediate  action.  And  though  the  lan- 
guage of  Chief  Justice  Gilfillan  in  the  case 
of  Bray  v.  Doheny,  supra,  is  broad  and  com- 
prehensive, and  construes  the  statute  to 
vest  an  attorney  with  general  authority  in 
the  action  in  which  he  is  engaged,  manifest- 
ly this  must  be  limited,  in  the  light  of  the 
rules  and  principles  of  the  law  of  principal 
and  agent,  which  apply  to  the  relation  of 
attorney  and  client,  to  such  steps  and  pro- 
ceedings in  the  action  as  are  usual,  neces- 
sary, or  proper  in  the  conduct  or  prosecu- 
tion of  the  same;  ior  the  authorities  are 
uniform  that  the  acts  of  an  attorney,  out- 
side and  beyond  the  ordinary  course  of  pro- 
cedure in  the  action,  are  not  binding  upon 


In  Davis  v.  Severance,  49  Minn.  528,  52 
N.  W.  140,  where  an  attorney  employed  to 
collect  a  note  received  part  cash,  and  took 
security  for  the  balance,  it  was  held  that 
the  client  could  retain  the  cash  as  part 
payment,  refuse  to  take  the  security,  and 
recover  the  original  note. 

In  Kaiser  y.  Hancock,  106  Ga.  217,  32  S. 
£X  123,  it  was  held  that  where  an  attorney 
uccepts  an  amount  in  compromise  of  a  debt, 
the  debtor  is  entitled  to  have  the  amount 
paid  credited  on  the  claim,  though  the  stat- 
ute prohibits  an  attorney  from  receiving 
Anything  but  fidl  payment  in  cash  without 
special  authority. 

In  Hamburger  v.  Paul,  51  Md.  219,  it 
-was  held  that  receipt  of  money  by  a  client 
v^ith  the  understanding  that  it  was  a  part 
payment,  though  it  was  in  fact  a  sum  ac- 
cepted by  her  attorney  in  full  settlement, 
will  not  bind  her,  and  she  may  retain  the 
amount  as  part  payment. 

But  the  client  is  not  necessarily  bound  to 
regard  it  as  a  part  payment,  when  the  at- 
torney fails  to  pay  over  the  amount  re- 
ceived. Miller  v.  Lane,  13  III.  App.  648; 
Ambrose  v.  McDonald,  53  Cal.  28. 

And  where,  an  attorney  receives  a  sum 
much  smaller  than  the  client's  demand,  the 
client  may  icnore  the  compromise  and  re- 
cover the  full  amount.  Jones  v.  Inness,  32 
Kan.  177,  4  Pac.  95. 

And  it  is  immaterial  as  to  the  right  of  a 
client  to  repudiate  a  compromise  that  no 
larger  amount  could  have  been  recovered, 
and  that  a  compromise  was  beneflcial. 
Senn  v.  Joseph,  106  Ala.  464,  17  So.  643. 

Ratification. 


Of  course  a  client  may  ratify  an  unau- 
thorized compromise  effected  by  his  attor- 
ney, and  such  a  ratification  may  he  in- 
ferred from  circumstances.  Thus,  in  Wood 
V.  Bangs,  2  Penn.  (Del.)  435,  48  Atl.  189, 
it  was  held  that  ratification  was  shown  by 
a  client  enabling  an  attorney  to  hold  him- 
self out  with  apparent  authority  to  compro- 
mise, and  by  not  immediately  dissenting 
from  and  repudiating  the  settlement,  but, 
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on  the  contrary,  accepting  the  proceeds 
without  objection. 

And  the  party  may  be  precluded  from  re- 
pudiating a  settlement  made  by  his  attor- 
ney by  his  own  negligence  or  inattention  or 
apparent  acquiescence  therein.  Chapman  v. 
Lothrop,  39  Me.  431. 

Accepting  the  proceeds  of  the  compromise 
with  knowledge  of  it  and  without  dissent 
may  amount  to  a  ratification.  Semple  v. 
Atkinson,  64  Mo.  504. 

Or  by  being  cognizant  of  the  proceedings 
for  a  settlement,  and  allowing  them  to 
proceed  without  objection.  Stowe  v.  United 
States,  19  Wall.  13,  22  L.  ed.  144. 

Where  a  -period  of  nine  years  elapsed 
without  objection  to  discontinuance  of  the 
suit,  or  effort  to  obtain  possession  of  the 
land  in  dispute,  the  court  held  it  would  be 
presumed  that  the  compromise  had  been 
ratified.    Filby  v.  Miller,  25  Pa.  264. 

And  a  satisfaction  of  a  judgment  as  to 
one  of  two  joint  debtors,  though  made  with- 
out express  authority  by  plaintiff's  attor- 
ney, will,  when  ratified  by  an  assignee  of  the 
judgment,  be  valid  and  amount  to  a  satis- 
faction of  the  judgment  as  to  both.  Whit- 
ing v.  Beebe,  12  Ark.  421. 

^ut  silence  of  a  client  concerning  his  at- 
torney's lack  of  authority  will  not  amount 
to  a  ratification,  unless  the  other  party  re- 
lied thereon,  and  changed  his  position  upon 
the  faith  of  it.  Mvgatt  v.  Tarbell,  85  Wis. 
457,  55  N.  W.  1031. 

And  where  an  attorney  made  an  unauth- 
orized accord  and  satisfaction  of  several 
notes,  and  the  client  received  the  amount 
under  the  supposition  that  it  was  a  settle- 
ment of  one  of  the  notes  only,  it  was  held 
that  the  retention  of  this  amount  after 
learning  of  the  attempted  compromise  did 
not  amount  to  a  ratification  thereof,  or  es- 
top her  from  suing  on  the  other  notes. 
Fosha  V.  O'Donnell,  120  Wis.  336,  97  N.  W. 
924. 

In  Burgraf  v.  Byrnes,  94  Minn.  418.  103 
N.  W.  215,  where  an  attorney  had  compro- 
mised the  judgment  for  less  than  its  face, 
it  was  held  that  a  client  might,  by  sum- 
mary proceedings,  require  the  attorney  to 
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hia  client.  Tbe  general  trend  of  authority 
in  other  statei,  wfaere  the  question  has  been 
presented  and  passed  upon,  auitaina  tlie 
proposition  that  an  attorney  haa  not  by 
implication  the  right  to  compromise  his 
client'a  cause  of  action,  and,  though  the 
courta  are  not  in  full  harmony  upon  the  sub- 
ject, the  great  preponderance  of  the  ad- 
judicated cases  agree  in  bo  declaring  the 
law.  7  Current  Law,  342;  Weeka'  Att^r- 
neya,  471;  4  Cyc.  Law  &  Ptoc.  p.  B45,  and 
casea  cited;  Holker  v.  Parker  7  Cranch,  452, 
3  L.  ed.  402;  Lewie  y.  Gamape,  1  Pick. 
347;  Lewis  T.  Duane.  141  N.  Y.  302,  38  N. 
E.  322;  Barrett  v.  Third  Ave.  R.  Co.  46  N. 
V.  836;  Mandeville  r.  Reynolds,  88  N.  Y. 
640;  Dickerson  v.  Hodgea,  43  N.  J.  Eq. 
45,  10  Atl.  Ill;  Crotty  v.  Eagle,  36  W.  Va. 


143,  13  a  E.  50;  Union  Mat. 
V.  Buchanan,  100  Ind.  83;  Repp 
Ind.  App.  167,  20  N.  E.  442; 
V.  Helberg.  198  111.  384,  48  : 
Trope  V.  Kerna,  83  C«I.  556,  2: 
Eaton  V.  Knowles,  61  Mich.  B2j 
740;  Kelly  v.  Wright,  65  Wis. 
W.  610;  Martin  v.  Capita)  Ine.  ( 
643,  52  K.  W.  534. 

The   rulea  and   principles   of 
principal  and  agent  control  the 
attorney  and  client   (4  Cyc  L»" 
B32},  and  though  the  authority 
torney  may   in   r~"—   — — -*-   . 
of  an   ordioary  i 
to  conduct  litigi 
ter  of  legal  intei 
client  of  the  coi 


pay  it  ( 


■  without  ratifying  tbe  compro- 


Proof   of   authority— ia   general, 

Cireumatancea  may  be  such  that'  the 
client  will  be  bound  by  a  compromiae  made 
by  hta  attorney,  though  it  waa  not  in  fact 
authorized.     Thus,  in  Kelly  v.  Chicago  i.  A. 


attorney  with  apparent  full  authority  to 
compromise,  he  will  be  bound,  though  it 
was  in  fact  restricted  to  certain  terms. 

In  Bigler  v.  Toy,  68  Iowa,  687,  28  N.  W. 
17,  it  was  held  that  the  special  authority 
of  an  attorney,  not  embraced  in  his  gen- 
eral powers,  must  be  proved,  as  in  the  case 
of  any  otlier  agent.  And  in  Phelps  v. 
Bod^e,  6  La.  Ann,  534,  the  judgment  per- 
mitting the  authority  of  an  attorney  to 
compromiee  to  be  ahown  by  the  oral  testi- 
mony of  the  attorney  and  one  other  peraon 
waa  aOirnied  by  a  divided  court,  two  of 
four  judges  being  of  tbe  opinion  that  such 


the  collection  of  a  ciaim,  is  expressly  for- 
bidden by  statute  from  receiving  anything 
but  the  fuil  amount  in  cash,  one  attempt- 
ing to  compromiae  a  claim  must,  at  nis 
peril,  ascertain  if  the  attorney  has  author- 
ity to  make  the  compromise.  Sonnebom  v. 
Moore  Bros.  105  Ga.  497,  30  S.  E.  947. 

And  the  burden  of  showing  such  author- 
ity is  on  the  debtor.  Kaiaer  v.  Hancock, 
106  r.B.  217,  32  S.  E.  123. 

In  Mallory  v.  Mariner,  15  Wis.  174,  it 
was  held  that  where  an  attorney  has  been 
given  authority  to  compromise  a  claim  in  a 
certain  way,  to  the  knowledge  of  tbe  debt- 
or, a  compromise  in  good  faith  on  such 
terms  will  bind  his  client,  though,  in  the 
meantime,  other  instructions  may  have 
been  given,  which,  as  between  an  attorney 
and  client,  would  revoke  the  authority. 

In  Chaffey  ».  Dexter  (Cal.)  4  Pac.  680, 
it  waa  held  that  a  finding  of  authority 
for  the  attorney  to  compromise  waa  justi- 
fied  where  the  client  and  attorney  talked 
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torney's  authority,  on  principle  as  well  as 
on  authority,  must  be  limited  to  the  man- 
agement of  the  litigation  and  the  control 
of  all  proceedings  therein ;  but  this  does  not 
necessarily  include  the  right  to  compromise 
the  suit,  and  there  is  no  reason  why  it 
should.  It  is  not  a  usual,  necessary,  or  or- 
dinary step  in  the  action,  but  rather  one  of 
an  opposite  nature, — a  surrendering  of  the 
right  to  further  proceed  with  the  action; 
and  before  this  step  is  taken,  the  client 
should  not  only  be  consulted,  but  his  ex- 
press authority  received.  And,  in  harmony 
with  the  great  majority  of  the  courts  of 
this  country,  we  affirm  the  rule  that  an  at- 
torney has  no  implied  authority  to  com- 
promise his  client's  cause  of  action,  ex- 
cept when  confronted  with  an  emergency. 


illustrated  by  the  case  of  Bates  v.  Bates, 
supra.  -This  is  a  well-defined  exception  to 
the  rule  stated,  and  extends  to  an  attorney 
authority  to  compromise  his  client's  cause 
when  prompt  action  is  necessary,  and  there 
is  no  opportunity  for  consultation  with 
him,  and  delay  would  jeopardize  his  rights. 
But  the  exception  requires  the  settlement 
to  be  made,  not  for  the  protection  of  as- 
serted rights  of  the  attorney  to  compensa- 
tion, but  for  the  protection  of  the  best  in- 
terests of  the  client.  Union  Mut.  L.  Ins. 
Co.  v.  Buchanan  and  Holker  ▼.  Parker, 
supra.  The  exception,  however,  has  no  ap- 
plication to  the  case  at  bar.  There  is  here 
no  claim  of  an  emergency,  or  that  the  client 
was  inaccessible  at  the  time  of  the  settle- 
ment, or  that  his  interests  demanded  im- 


of  the  client  to  disaffirm  *a  compromise,  it 
may  properly  be  inferred  that  the  attorney 
had  express  authority  to  make  it.  Reid  v. 
Dickinson,  37  Iowa,  56 ;  Bay  v.  Trusdell, 
92  Mo.  App.  377. 

In  Bennett  v.  Phillips,  57  Iowa,  174,  10 
X.  W.  328,  plaintiff  employed  defendant  to 
collect  a  claim  against  an  insolvent,  against 
whom  bankruptcy  proceedings  were  in 
progress.  Defendant,  with  other  (sreditors, 
consented  to  a  discharge  in  bankruptcy,  and 
plaintiff  sued  for  damaffes  for  a  breach  of 
contract.  It  was  held  tnat,  in  the  absence 
of  special  contract  employing  defendant  to 
resist  a  discharge,  he  had  acted  within  the 
scope  of  his  authority. 

In  Re  Heath,  83  Iowa,  215,  48  N.  W. 
1037,  it  was  held  that  authority  to  compro- 
mise a  suit  may  be  fairly  inferred  to  be 
conferred  on  an  attorney  for  a  proponent 
of  a  will  after  verdict  against  the  valid- 
ity of  the  will,  where  there  was  good  ground 
for  believing  that  a  new  trial  would  not  be 
granted,  and  the  attorney  was  informed  by 
his  client  that  she  could  not  furnish  money 
to  prosecute  an  appeal. 

In  Vickery  v.  McClellan.  61  111.  311, 
where  notes  were  placed  in  the  hands  of  an 
attorney  for  collection  with  information 
that  the  debtor  could  not  pay,  and  that 
plaintiff  had  offered  to  take  60  per  cent, 
and  with  instructions  to  the  attorney  to 
do  the  best  he  could  with  them,  it  was  held 
that  the  attorney  was  justified  in  accept- 
ing 50  per  cent  after  judgment  and  execu- 
tion returned  no  property  found. 

And  in  Freeman  v.  Brehm,  —  (Ind. 
App.)  — ,  30  N.  E.  712,  rehearinjar  denied  in 
31  X.  E.  545,  where  a  party  notified  to  de- 
fend an  ejectment  suit  employed  an  attor- 
ney to  defend  for  the  nominal  defendant, 
and  authorized  him  to  have  the  defendant 
pay  what  was  necessary,  and  to  do  what 
was  best  for  her,  it  was  held  that  the  at- 
torney was  authorized  to  make  such  ar- 
rangements, in  settling  the  controversy  be- 
tween the  parties,  as  he  regarded  best  for 
his  client's  interests. 

But  authority  given  an  attorney  to  com- 
promise by  an  instruction  to  do  the  best  he 
could  with  a  claim  is  revoked  by  another 
.31   UR.A.(N.8.) 


instruction  to  make  demand  for  payment, 
and  to  place  it  in  judgment  if  not  paid. 
Maxwell  v.  Pate,  —  Miss.  ^,  16  So.  520. 

— presumptions. 

It  is  sometimes  held  that  authority  of 
an  attorney  to  compromise  his  client's  cause 
of  action  will  be  presumed  until  the  con- 
trary is  shown.  Thus,  in  People  ex  rel. 
McGrea  v.  Quick,  92  111.  580,  where  the  at- 
torney for  a  city  and  county  compromised 
a  tax  suit  for  less  than  the  amount  due, 
the  court  held  it  would  presume  they  had 
authority  to  do  so. 

In  Strattner  v.  Wilmington  City  Electric 
Ck>.  3  Penn.  (Del.)  453,  53  Atl.  436,  it  was 
held  that  plaintiff's  counsel  being  an  offi- 
cer of  the  court,  it  is  presumed  that  he  had 
lawful  authority  to  enter  into  an  agree- 
ment for  a  compromise. 

In  East  Line  &  R.  River  R.  Go.  v.  Scott, 
72  Tex.  70,  13  Am.  St.  Rep.  758,  10  S.  W. 
99,  it  was  held  that  where  an  attorney 
made  a  compromise  it  was  presumed  that 
he  acted  from  authority,  and  slight  evidence 
may  be  sufficient  to  authorize  the  belief 
that  he  had  the  power  he  assumed  to  exer- 
cise. 

And  in  United  States  ▼.  Beebe,  180  U.  8. 
343,  45  L.  ed.  563,  21  Sup.  Ct.  Rep.  371,  it 
was  held  that  prima  facie  the  act  of  an 
attorney  in  making  a  compromise  is  valid 
because  it  is  assumed  he  acted  with  special 
authority;  but  that  upon  its  being  shown 
that  he  had  none,  the  judgment  thereon 
will  be  vacated. 

— ^by  nature  of  employment. 

Some  attempts  have  been  made  to  estab- 
lish exceptions  to  the  general  rule  because 
of  the  nature  of  the  employment  of  the 
attorney,  but  these  have  generally  been  un- 
successful. Thus,  in  State  v.  Clifford,  124 
Mo.  492,  28  S.  W.  5,  and  State  v.  Clifford, 
—  Mo.  — ,  28  S.  W.  8,  it  was  held  that 
the  rule  was  not  different  in  the  case  of  a 
circuit  attorney  acting  for  the  public. 

And  in  United  States  v.  Beebe,  supra,  it 
was  held  that  the  power  to  compromise  a 
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medUtfl  ittention.  On  the  contrarf,  he 
was  within  a  stone's  throw  of  hia  attorney's 
office  when  the  settlement  was  made,  and  it 
wu  made  not  in  his  interests,  but  to  pro- 
tect the  rights  of  the  attorney.  There  was 
clearly  no  occasion  for  hurried  action. 

While  it  is  true  that  we  have  held  in 
the  caiea  already  cited  that  an  attorney 
may  bind  his  client  by  a  stipulation  dis- 
missing an  action,  or  waiving  a  particular 
defense,  it  is  clear  that  where  he  goes  be- 
yond a  disRiieeal,  and  attempts,  without 
consultation  with  his  client,  to  compromisi; 
his  action,  he  exceeds  the  authority  pos- 
sessed by  him.  Those  cases  are  clearly  dis- 
tinguishable- The  stipulation  for  a  dis- 
missal of  an  action,  or  the  waiver  of  a  par- 
ticular defense,  represents,  prima  facie,  at 
least,  the  professional  judgment  or  opinion 
of  the  attorney  that  the  client  has  in  fact 
no  cause  of  action  or  defense.^an  opinion 
he  has  the  right  to  form  and  act  upon  with- 
out consulting  his  client.  The  stipulation 
for  a  dismissal  in  such  a  case  is  a  usual 
proceeding  in  the  set  ion,  within  the  rule 
announced  in  Bray  v.  Doheny,  supra; 
a  dismissal  pursuant  to  a  compromis 
clearly  not  of  that  character. 

2.  This  conclusion  renders  unnecessary 
the  consideration  of  severs  1  assignments 
o(  error  challenging  rulings  of  the  court 
upon  the  admission  and  exclusion  of 
dence  and  certain  of  its  instructions  to  the 
jury.  The  only  question  submitted  to  the 
jury  upon  this  brsnch  of  ths  case 
whether  the  settlement  and  compromise  ' 
fraudulent,  and  the  evidence  complained 
of  as  having  been  erroneously  omitted  had 
reference  solely  to  that  issue,  which,  in 
view  of  the  conclusion  that  the  attorney 
had  no  authority  to  compromise  the  action, 
becomes  wholly  immaterial.  The  same  sug- 
gestion disposes  of  the  assignments  chal- 
lenging the  instructions  of  the  court. 

3.  We  come,  then,  to  the  question  wheth- 
er the  stipulation  of  settlement  and  dis- 
missal may  be  set  aside  in  this  action,  or 
whether  proceedings  in  the  former  action 
should  have  been  taken  for  that  purpose. 
Counsel  for  defendant  presented  this  feature 
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claim  for  the  United  States  does  not  exist  6S  N.  £.  106, 

in   a   district   attorney   any   more   than    it  court  of  appei 

does  in  an  attorney  in  a  private  suit.  In  Jamestoi 

In  Bush  V.  Coler,  24  Misc.  368,  53  N.  Y.  Pa.   63,   26   A 

Supp.  679,  it  was  held  that  the  corporation  solicitor  for  a 

counsel  of  the  city  of  New  York,  who  baa  trol  of  its  leg 

the  charge  and  conduct  of  all  the  law  bus!-  as  such  to  ace 

n^as  of  the  corporation  and  its  departments  And  in  Nepl 

and   members,   and   of   atl   law   business   in  Mich.  699,  87 

which  the  city  of  New  York  is  interested,  the  general  at 

has   aathority,  without   the  concurrence   of  has  no  power, 

the  comptroller,  to  make  an  offer  of  judg-  the   company 

ment  compromising  a  claim  against  which  employee,  to  h 

the  city  has  no  defense.  ment  to  empk 

But  in  Bush  t.  O'Brien,   164   N.  Y.   206, 
31   L.R.A.(N.a.) 
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not  necessary  to  attack  the  stipulation  h\ 
motion  or  otherwise  in  the  former  action. 
The  authorities  cited  by  defendant  in  sup- 
port of  the  contention  that  the  stipulation 
is  of  the  same  force  and  effect  as  a  judg- 
ment do  not  sustain  the  position,  and  our 
research  has  brought  to  light  no  case  in 
A'hich  the  rule  contended  for  has  been  ap- 
plied to  a  stipulation  upon  which  no  judg- 
ment was  entered. 

It  is  urged  by  defendant  in  this  connec- 
tion that  plaintiff's  dismissal  of  the  action 
wras  ineffectual,  because  not  authorized  by 
his  attorney,  and  the  further  reason  that 
notice  thereof  was  served  upon  defendant, 
instead  of  his  attorney.  These  contentions 
are  not  sound.  An  attorney  has  no  exclu- 
sive control  oyer  litigation  committed  to 
his  charge.  Absolute  control  thereof  rests 
with  his  client.  Of  course,  an  attorney  may 
do  many  things  in  the  course  of  the  action 
without  consulting,  and  which  bind,  his 
client;  but  the  latter's  direction^  and  orders, 
when  given,  are  supreme.  Any  other  rule 
would  elevate  the  agent  above  the  prin- 
cipal, and  in  fact  reverse  the  relation  be- 
tween them;  the  agent  becoming  the  prin- 
cipal, and  the  principal  the  agent.  So  that 
it  is  clear  that  plaintiff  was  not  required 
to  obtain  the  consent  of  his  attorney  be- 
fore dismissing  the  action.  This  view  is 
sustained  by  the  decision  in  Anderson  v. 
Itasca  Lumber  Co.  86  Minn.  480,  91  N.  W. 
12,  291,  where  it  was  expressly  held  that 
a  plaintiff  might,  without  consultation  with 
his  attorney,  dismiss  his  action.  The  dis- 
missal there  upheld  was  substantially  like 
that  in  the  case  at  bar. 

The  further  point  that  the  notice  of  dis- 
missal should  have  been  served  upon  defend- 
ant's attorney,  and,  not  having  been  so 
served,  was  a  nullity,  is  not  well  taken. 
Though  our  statutes  provide  that  all  no- 
tices shall  be  served  upon  the  attorney,  and 
not  upon  the  party,  that  provision  has  re- 
ference more  particularly  to  notices  of 
motion  and  other  proceedings  served  during 
the  pendency  of  the  action,  and  does  not 
exclude  the  right  of  the  plaintiff  personally 
to  serve  a  notice  of  the  dismissal  of  the  ac- 
tion upon  the  defendant,  instead  of  defend- 
ant's attorney.  At  any  rate,  such  service 
was  not  a  nullity.  The  notice  was  served 
upon  defendant  in  November,  1908,  and 
long  before  the  entry  of  judgment  under  the 
stipulation  between  the  attorneys,  the  clerk 
had  noted  the  dismissal  upon  his  records 
in  the  manner  required  by  statute,  and  the 
judgment  caused  to  be  entered  by  defend- 
ant was  unauthorized,  and  a  nullity  upon 
31  L.R.A,(N.S.) 


lie  face  of  the  record.  There  was  no  ac- 
tion pending  at  that  time.  The  court, 
therefore,  did  not  err  in  excluding  the  judg- 
ment when  offered  in  evidence.  1  Black, 
Tudgm.  278. 

Though  the  former  action  was  not  dis- 
missed in  fact  until  after  the  commence- 
ment of  the  present  action,  its  subsequent 
dismissal  and  proof  thereof  was  proper. 
Page  V.  Mitchell,  37  Minn.  368,  34  N.  W. 
896.  The  real  issue  in  this  case  did  not  so 
much  involve  the  dismissal  of  the  action 
as  it  did  the  alleged  fact  that  it  had  been 
compromised  and  settled,  and  that  was  the 
principal  issue  litigated  on  the  trial.  That 
the  action  was  in  fact  dismissed  there  can 
be  no  question.  While  plaintiff's  dismissal 
did  not  take  effect  until  after  the  alleged 
settlement,  defendant  was  chargeable  with 
notice  of  the  want  of  authority  in  plain- 
tiff's counsel  to  enter  into  the  same,  and 
cannot  now  be  heard  to  say  that  he  settled 
and  compromised  the  action  with  the  at- 
torney in  good  faith  and  before  notice  that 
plaintiff  had  dismissed  the  same.  4  Cur- 
rent Law,  316. 

This  covers  all  questions  requiring  special 
mention.  For  the  reasons  stated,  the  vali- 
dity of  the  settlement  and  compromise  was 
a  proper  issue  in  the  case,  and  though  the 
court  submitted  the  same  to  the  Jury  upon 
the  question  of  fraud  and  collusion,  a  ver- 
dict that  it  was  unauthorized  as  a  matter 
of  law  could  properly  have  been  directed, 
and  it  is  not  important  whether  there  were 
or  were  not  errors  in  the  admission  of  evi- 
dence or  in  the  submission  of  the  question 
to  the  jury  on  the  issue  of  fraud. 

The  rights  of  the  former  attorney  are  not 
involved  in  the  case,  and  the  suggestion 
that  he  should  have  an  opportunity  to  be 
heard  before  setting  aside  the  stipulation 
is  without  force.  If  the  application  to  set 
aside  had  been  made  in  the  former  action, 
he  would  not  have  been  a  necessary  party. 
Whatever  rights  the  attorney  niay  have  in 
the  premises  may  be  presented  by  him  in 
proceedings  for  their  protection.  Nor  is  the 
question  before  us  whether  the  former  at- 
torney was  rightfully  discharged  by  plain- 
tiff. That  plaint;  fT  had  the  right  to  dis- 
miss him  there  can  be  no  question.  Of 
course,  this  could  not  be  done  to  defraud 
the  attorney.  But,  as  already  stated,  his 
rights  are  in  no  way  involved  in  the  action. 
He  asserts  none,  by  intervention  or  other- 
wise, and  defendant  cannot  urge  them  for 
him. 

Order  affirmed. 


moo. 


Ex  PABTE  BAILE\. 


535 


legislature  in  that  behalf  to  be  found  in 
title  15  of  the  Penal  Code,  and  it  will  there- 
Fore   be  unnecessary  to  consider  the  claim 
that  a  municipality  in  the  exercise  of  the 
police    power  may  enact   such   regulations 
for  the  protection  of  wild  game  within  its 
borders  as  may  not  be  in  conflict  with  gen- 
eral laws  of  the  state.    We  do  not  desire  to 
be  understood,  however,  as  suggesting  that 
Si  municipality  has  any  such  power.     It  is 
unnecessary  to  decide  this  point,  for  such 
manifestly  was  not  the  purpose  of  the  ordi- 
nance.    The  prohibition  against  the  use  of 
fishing   nets    and    seines    extends    only   to 
places  "less  than  1,000  feet  from  any  wharf,, 
dock,  or  pier  located  in  said  town."    The 
presence  of  a  wharf,  dock,  or  pier  is  the 
material  thing,  and  it  was  clearly  the  sole 
object  of  the  ordinance  to  protect  and  add 
to      the     piscatorial     advantages     of     the 
'wharves,  docks,  and  piers  in  the  town. 

The  ordinance  conveys  the  idea  that  the 
object  was  to  make  such  wharves,  etc.,  ad- 
vantageous for  fishing  with  hook  and  line; 
the  idea  being  that  more  fish  could  be  thus 
taken  by  those  fishing  therefrom  if  seining 
and  netting  were  prohibited  within  a  thou- 
sand feet.     If  this  was  the  object  of  the 
ordinance,  and  it  appears  clear  to  us  that 
this  is  the  only  object  that  can  reasonably 
be  inferred  from  the  language  used,  it  was 
clearly  beyond  the  power  of  the  town  to 
enact.     Nothing  is  better  settled  than  the 
doctrine  that  the  ownership  of  wild  game, 
not  reduced  to  actual  possession  by  private 
parties,  of  which  the  fish  in  our  waters  con- 
stitute a  part,  is  in  the  people  of  the  state 
in  their  collective  sovereign  capacity.     Peo- 
ple v.  Truckee  Lumber  Co.   116   Cal.   397, 
39    L.R.A.   581,   58   Am.    St.   Rep.    183,   48 
Pac.  374.    The  people  of  the  town  of  Santa 
Monica  have  no  such  proprietary  interest  in 
the  fish  swimming  in  the  waters  of  the  Paci- 
fic Ocean  within  the  corporate  limits  of  the 
town  as  authorizes  them  to  protect  and  pre- 
serve them  therein,  simply  that  they  may 
be  taken  by  those  fishing  from  the  wharves. 
Until  actually   reduced   to   possession,   the 
fish  belong  to  all  the  people  of  the  state  in 
common,  and  those  engaged  in  the  exercise 
of    the  common   right   to   take    them   from 
what  is  a  public  highway,  open  to  all  peo- 
ple alike,  cannot  be  impeded  in  the  slightest 
degree  in  the  exercise  of  that  right  solely 
for  the  purpose  of  making  the  wharves,  etc., 
of  the  town  a  more  advantageous  place  from 
which  to  fish.     To  allow  this  would  practi- 
cally amount  to  a  segregation  of  a  portion 
of  the  fish  at  large  in  the  ocean  to  the  uses 
of  the  town  of  Santa  Monica,  to  the  injury 
of  persons  otherwise  entitled  to  take  them 
in  such  manner  as  they  saw  fit.     Such  legis- 
lation could  be  sustained  only  on  the  theory 
that  Santa  Monica  has  some  sort  of  a  pro- 
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prietary  interest  in  the  fish  in  that  part  of 
the  ocean  which  is  within  the  corporate 
limits  of  the  town;  but,  as  we  have  seen, 
such  a  theory  has  no  foundation  in  fact.  It 
is  said  by  counsel  for  respondent  that  it 
has  been  held  that  the  right  of  the  ripa- 
rian owner  to  take  fish  from  the  water  on 
or  fronting  on  his  land  is  exclusive,  but 
this  is  too  broad  a  statement  of  the  rule. 
The  ruling  in  People  v.  Truckee  Lumber 
Co.  supra,  cited  by  him,  was  simply  that 
"the  right  of  fishery  upon  his  own  land  is 
exclusively  in  the  riparian  proprietor." 
The  rule  is  stated  in  2  Famham's  Waters 
&  Water  Rights,  §  375,  as  follows:  "An 
exclusive  right  of  fishery  in  the  water  ad- 
jacent to  property  is  not  one  of  the  rights 
of  the  riparian  owner.  He  can  claim  such 
right  only  when  he  owns  the  soil  under  the 
water,  or  the  right  has  been  expressly  con- 
ferred upon  him.  By  reason  of  the  loca- 
tion of  the  riparian  owner  and  his  exclu- 
sive right  to  use  his  land  in  connection  with 
the  'fishery,  he  has  certain  advantages  not 
common  to  the  public,  and  in  some  cases 
this  will  give  him  a  virtual  monopoly  of 
the  fishery;  but  the  fact  that  he  has  the 
exclusive  right  to  draw  a  seine  on  his  prop- 
erty does  not  exclude  the  public  from  the 
right  to  draw  seines  if  they  can  do  so  with- 
out trespassing  on  the  shore."  Again,  in  § 
401,  with  relation  to  municipalities,  it  is 
said:  "But  except  in  private  waters  of 
which  the  municipality  has  the  title,  it  has, 
in  the  absence  of  statute  or  custom,  no  title 
to  or  exclusive  control  over  the  fisheries 
within  its  limits." 

It  is  said  that  there  is  nothing  before  this 
court  to  show  that  it  is  not  a  necessary  pro- 
vision, "for  the  proper  conduct  of  traflic 
upon  and  about  the  wharves,  that  seining 
should  be  excluded  within  the  limit  provid- 
ed by  the  ordinance."  Except  in  so  far  as  it 
might  operate  to  reduce  the  number  of  fish 
available  to  those  fishing  from  the  wharves, 
a  matter  entirely  beyond  the  control  of  the 
town,  learned  counsel  has  not  suggested, 
and  it  is  impossible  to  conceive,  how  the 
acts  prohibited  by  the  ordinance  could  im- 
pede in  the  slightest  degree  anything  that 
it  was  desired  to  do  on  the  wharves.  The 
only  other  theory  that  has  occurred  to  us 
upon  which  it  might  be  claimed  that  the 
ordinance  was  a  valid  exercise  of  power  on 
the  part  of  the  trustees  of  the  town  was 
that  it  was  in  aid  of  navigation  in  the 
vicinity  of  the  wharves,  docks,  and  piers, 
and  to  enable  vessels  to  conveniently  and 
safely  reach  the  same.  This  claim,  how- 
ever, is  not  made,  and  manifestly  the  ordi- 
nance was  not  designed  for  any  such  pur- 
pose. The  absolute  prohibition  of  any  use 
of  any  kind  of  fishing  net  or  seine  within  a 
thousand  feet  of  each  and  all  of  the  wharves, 
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Snell  ▼.  Goodlander,  90  Minn.  533,  97  N. 
W.  421 ;  Kingsley  v.  Wheeler,  96  Minn.  360, 
104  N.  W.  643;  St.  Paul  Tniat  Co.  v. 
Strong,  86  Minn.  1,  88  N.  W.  266;  Merriam 
V.  Johnson,  86  Minn.  61,  90  N.  W.  116; 
Schick  V.  Suttle,  94  Minn.  139,  102  K.  W. 
217. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  ease  are  as  follows: 
Plaintiffs  are  husband  and  wife.  Defend- 
ant land  and  loan  company  is  a  corpo- 
ration under  the  laws  of  this  state,  doing 
a  fi^eneral  real  estate  and  loan  business  at 
Milaca.  The  other  defendants  are  not  here 
involved,  and  we  shall  hereinafter  refer  to 
the  corporation  as  defendant  or  the  com- 


pany. Plaintiff  Mrs.  Christianson  owned  a 
tract  of  land  situated  in  Benton  county, 
which  she  and  her  husband  listed  with  de- 
fendant company  for  sale  at  the  price  of 
$3,600.  They  subsei^uently  offered  to  take 
$3,200  net  to  them,  on  certain  conditions, 
which,  not  having  been  complied  with,  are 
not  important.  Defendant  subsequently  re- 
ported a  sale  for  the  sum  of  $3,400,  but  did 
not  disclose  the  purchaser's  name.  In  No- 
vember, 1906,  a  contract  for  a  deed,  speci- 
fying the  terms  and  conditions  of  the  sale, 
was  prepared  by  defendant  and  presented 
to  plaintiffs  for  signature.  They  signed 
and  executed  the  same  in  duplicate,  but  the 
writing  did  not  give  or  state  the  name  of 
the  purchaser,  the  blank  in  the  printed  form 
not  being  filled  in  with  such  name.     Sub- 


chaser, and  the  seller,  with  full  knowledge 
of  that  fact,  so  receives  and  enters  into 
negotiations  with  him,  and  a  sale  is  con- 
Hummated,  he  is  entitled  to  recover  his 
commissions,  provided  he  becomes  the  pur- 
chaser under  an  agreement  of  his  principal 
to  pay  the  commission,  and  with  a  knowl- 
edge or  understanding  to  that  effect  on 
the  part  of  the  latter  at  the  time  of  the 
purchase. 

This  rule  was  also  recognized  in  a  review 
of  certain  cases  by  Justice  Cole  in  Grant 
V.  Hardy,  33  Wis.  668.  And  see  Christian- 
son  V.  MiLUB  Lacs  Land  &  Loan  Co. 

In  Stewart  v.  Mather,  supra,  the  court, 
after  stating  the  general  rule  applicable  to 
cases  of  the  nature  found  in  the  earlier  note, 
Haid:  "If  a  case  can  be  presented,  however, 
not  within  the  reason  of  the  rule,  as  of  an 
agency  limited  to  a  time  anterior  to  the  pur- 
chase, or  where  the  agency  may  be  said  to 
have  expired,  or  the  duties  to  have  been 
performed,  before  the  purchase  takes  place, 
ia  such  a  case  it  is  presumed  the  rule  would 
be  held  inapplicable.  If,  for  example,  the 
principal  says  to  the  person  whose  services 
he  wishes  to  engage:  'I  have  a  farm 
which  I  wish  to  sell,  the  price  of  which  is 
$1,000,  and  for  which,  if  you  will  find  me 
a  purchaser,  I  will  give  you  a  commission 
of  5  per  cent,  or  $50;'  and  the  person  ad- 
dressed thereupon  says:  'I  will  find  you 
a  purchaser, — I  will  become  the  purchaser 
myself  on  those  terms;'  if,  upon  the  propo- 
sition so  made  and  accepted,  the  sale  takes 
place,  it  would  seem  that  the  agent  or 
broker,  although  himself  appearing  in  the 
character  of  purchaser,  would  be  entitled  to 
liis  commission.  The  agency,  being  limited 
and  special,  confined  to  the  procuring  of  a 
purchaser  at  the  price  specified,  would 
appear  to  have  enoed  when  a  purchaser 
\%*a8  produced,  and  before  the  sale  or  trans- 
fer was  made.  Pending  the  transfer  and 
Rale,  no  fiduciary  relation  or  agency  would 
oxist.  but  the  principal  would  be  acting 
for  himself  and  on  a  footing  of  perfect 
equality  with  the  purchaser,  notwithstand- 
ing such  purchaser  might  previously,  and 
for  a  moment  of  time,  have  been  consid- 
ered as  occuping  the  position  of  agent  for 
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the  seller.  Such  a  case  would  not  be  within 
the  reason  of  the  rule  nor  the  mischief  in- 
tended to  be  obviated  by  it,  and  therefore 
the  rule  would  seem  to  be  inapplicable  to 
it.  The  seller,  having  deliberately,  and  of 
his  own  free  will,  fixed  the  price  of  the 
farm  and  the  commission  he  would  pay  in 
case  a  purchaser  was  found,  could  not  with 
reason  be  heard  to  complain  that  the  broker 
had  himself  become  the  purchaser;  and 
his  acceptance  of  the  offer  under  such  cir- 
cumstances would  altogether  likely  be  con- 
strued as  an  assent  on  his  part  to  the 
change  of  relation,  and  to  the  broker  be- 
coming the  purchaser,  within  the  meaning 
of  the  proposition  made  for  one  to  be 
found.  In  such  case  the  only  point  of  any 
difficulty  or  doubt  would  appear  to  be  one 
of  mere  fact,  and  that,  whether  the  seller 
intended  to  accept,  and  did  accept,  the  of- 
fer as  within  the  terms  of  his  agreement  to 
pay  the  commission.  In  the  case  supposed, 
there  would  seem  to  be  not  much  room  for 
doubt,  but  others  arising  under  different 
circumstances  might  present  very  great 
difficulty." 

There  are  a  few  cases  which  seem  to  have 
stated  a  somewhat  broader  rule,  but  since 
in  these  cases  the  question  was  not  dis- 
cussed at  length,  it  is  probable  that,  if  the 
question  had  been  squarely  brought  before 
them,  they  would  not  have  gone  as  far  aa 
might  be  inferred  from  their  language. 

A  case  of  this  nature  is  Keed  v.  Reed, 
82  Pa.  420,  where,  an  agent  for  the  sale 
of  property  having  united  with  others  in 
its  intended  purchase,  it  was  said  that  if 
he  acted  openly  and  fairly,  his  right  to 
recover  the  promised  commissions  was  not 
affected  by  tne  fact  that  he  was  one  of  the 
intending  purchasers. 

This  seems  also  to  have  been  held  in 
Kavanaugfa  v.  Ballard,  21  Ky.  L.  Rep.  1683, 
56  S.  W.  159. 

There  are  cases  in  which  it  appears  that 
the  broker  became  the  purchaser  of  the 
property  without  the  knowledge  of  the 
principal,  which  use  language  to  the  effect 
that  a  broker  purchasing  for  himself  is 
not  entitled  to  recover  commissions  unless 
the  principal  ratified  the  contract.     It  will 
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erred  in  not  holding  that  the  settlement  be- 
tween the  parties  respecting  the  amount 
due  on  the  down  payment  was  final  and 
conclusive;  and  (2)  that  the  court  also 
erred  in  not  allowing  defendant  a  commis- 
sion for  services  in  selling  the  land. 

1.  Both  these  questions  must  be  resolved 
against  defendant.  The  first  presents  a 
question  of  fact,  and  our  examination  of 
the  record  discloses  ample  evidence  to  sus- 
tain the  findings  of  the  trial  court  thereon. 
The  contract  of  sale  to  defendant  called  for 
a  cash  payment  of  $1,200.  When  the  time 
for  its  payment  arrived,  defendant  insisted 
upon  certain  deductions  on  account  of 
claims  against  the  land,  and  plaintiffs  pro- 
tested against  the  same.  We  need  not  refer 
to  the  items.  The  court  found  some  of 
them  not  properly  chargeable  against  plain- 
tiffs, and  we  affirm  that  conclusion.  But 
defendant  insists  that  a  controversy  existed 
between  the  parties  in  respect  to  the  matter, 
and  was  compromised  and  settled,  with  the 
result  that  $662  was  paid  and  accepted  in 
full  discharge  of  the  first  payment  of  $1,200. 
The  evidence  is  not  conclusive  in  support 
of  this  contention,  nor  so  cle&rly  and  pal- 
pably against  the  findings  of  the  court  as 
to  justify  a  reversal. 

2.  The  relation  of  principal  and  agent  ex- 
isted between  the  parties,  at  least  up  to  the 
time  the  contract  of  sale  was  made  and  en- 
tered into.  If  that  relation  was  not  then 
terminated,  it  is .  probable  that  defendant 
is  entitled  to  compensation  for  its  services. 
Plaintiffs  had  listed  the  land  with  defend- 
ant for  sale,  and  authorized  it  to  procure  a 
purchaser  thereof.  Subsequently,  defendant 
itself  became  the  purchaser,  and  entered  in- 
to an  enforceable  executory  contract  for  the 
purchase  of  the  property,  by  the  terms  of 
which  defendant  undertook  and  agreed  to 
pay  plaintiffs  for  the  land  the  sum  of 
$.3,400.  Defendant's  right  to  a  commission 
was  clearly  merged  in  this  express  contract, 
by  which  the  relation  of  the  parties  was 
entirely  changed;  and  the  trial  court  prop- 
erly held  that,'  in  the  absence  of  a  special 
agreement  for  compensation,  defendant 
thereby  forfeited  whatever  right  it  had  to 
insist  upon  compensation  for  effecting  a 
sale.  Kingsley  v.  Wheeler,  95  Minn.  360, 
104  N.  W.  643;  Smitz  v.  Leopold,  51  Minn. 
455,  63  N.  W.  719;  Dobson  v.  Racey,  8  N. 
Y.  216;  Stewart  v.  Mather,  32  Wis.  344; 
Hammond  v.  Bookwalter,  12  Ind.  App.  177, 
39  N.  £.  872.  At  the  time  of  the  execution 
of  the  sale  contract,  the  name  of  the  ven- 
dee was  not  stated,  and  defendant  subse- 
quently inserted  its  own  name  therein  as 
the  purchaser.  Plaintiffs  did  not  know 
that  defendant  was*  the  purchaser,  and  the 
evidence  did  not  require  of  the  trial  court 
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a  finding  that,  after  they  learned  that  de* 
fendant  was  buying  the  land,  with  knowl- 
edge of  the  fact,  they  agreed  to  pay  a  com- 
mission for  its  services.  The  con^pletion 
of  the  transaction  after  notice  would  not 
necessarily  obligate  the  vendor  in  such  a 
case  to  pay  a  commission  to  the  purchaser. 
Nor  was  the  court,  on  the  evidence,  re- 
quired to  find  that  defendant  continued 
throughout  as  the  selling  agent  of  plaintiffs, 
and  that  the  transaction  took  this  form  for 
convenience.  The  evidence  tending  to  es- 
tablish that  fact  not  only  contradicted  the 
written  contract  of  sale,  but  the  claim  that 
such  was  the  intention  and  purpose  is 
wholly  inconsistent  with  the  unquestioned 
fact  thut  defendant  attempted  to  acquire, 
through  the  Ewart  execution  sale,  a  title  to 
the  property  adverse  to  plaintiffs,  who.  if 
defendant's  contention  in  this  particular 
be  sound,  had  the  right  to  rely  upon  de- 
fendant, as  their  agent,  to  protect  their 
rights.  The  trial  court  correctly  disposed 
of  the  question. 

The  case  is  wholly  unlike  Sherwood  v. 
Lovett,  —  Minn.  — ,  129  N.  W.  141.  In 
that  case  the  parties  did  not  bear  to  each 
other  the  relations  of  principal  and  agent. 

Order  affirmed. 


NBW  HAMPSHIRE    SUPREME 
COURT. 

iOSTON  &  MAINE  RAILROAD 

V. 

STATE  OF  NEW  HAMPSHIRE. 

(—  N.  H.  — ,  77  Atl.  996.) 

Depositions   ^   civil   case  ^   tax   pro« 
ceedlng. 

1.  A  petition  for  abatement  of  taxes  is 
a  civil  case  within  the  meaning  of  a  stat- 
ute permitting  the  taking  of  depositions  in 
such  cases,  for  use  at  the  trial. 

Reference  ^  taking   evidence  ^  deter- 
mining privilege  of  witness. 

2.  That  the  trial  of  facts  upon  which 
depends  the  question  of  abatement  of  taxes 
has  been  submitted  to  referees  does  not 
give  them  the  power,  to  the  exclusion  of 
the  court,  of  determining  whether  or  not 
witnesses    are    privileged    from    answering 

Note.  ^  The  right  to  refuse  to  produce 
books  and  papers  in  response  to  a  subpoena, 
upon  the  ground  that  they  contain  private 
matter,  was  discussed  in  a  recent  note  to 
Re  Bolster,  29  L.R.A.(N.S.)  716,  in  which 
the  principal  case  was  cited. 

As  to  right  of  officer  of  corporation  to 
refuse  to  turn  over  its  books  to  receiver, 
upon  the  erround  that  they  have  a  tendency 
to  incriminate  him,  see  note  to  Manning 
V.  Mercantile  Securities  Co.  30  L.R.A. 
(N.  S.)   725. 
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qupBtioiis  Bubmitted  to  them  in  a  procped- 
infi  tn  take  their  depositions,  for  uee  at 
tlie  trial. 

Evidence  —  Incrimination  —  conelUn- 
tional  protrctlon. 

3.  The  eon stitu tional  provision  that  no 
person  shall  be  compelled  to  furnish  evi- 
dence againgt  himself  Sipplies  to  trimjnftl 
proceeding*  onlj. 

Witness  —  retnaal   to  disclose   private 

4.  A  witness  in  a  controversy  between 
the  state  and  a  citizen,  over  taxes,  and 
who  has  no  imraediate  interest  therein, 
eannot  refuse  to  answer  questions  or  pro- 
duce documents  for  the  reason  that  the 
evidence  may  result  to  his  pecuniary  dis- 
advantage for  the  bene  At  of  strangers. 
Evidence  —  tax  ^  Talnalion  of  prop- 

5.  Upon  the  question  whether  or  not  the 
property  of  a  corporation  is  taxed  at  the 
same  rate  as  that  of  other  corporationa  in 
the  state,  evidence  la  relevant  which  tends 
to  establish  the  value  of  the  stock  in  trade 
of  the  latter  corporations. 

Deposition  —  evidence  —  possibility  of 
relevancy. 

6.  If  evidence  sought  to  be  secured  by 
deposition,  for  use  at  a  trial,  may  be  com- 
petent, the  witnesses  cannot  refuse  to  an- 
swer questions  propounded  to  them,  al- 
thoufch  it  is  not  dclinitelv  shown  that  it 
will  be. 

Evidence  ^  trade  secret  —  ralne  of  as- 
sets of  cor pora lion. 

7.  The  value  of  the  stock  in  trade  of  a 
corporation  is  not  a  trade  secret  which  the 
officers  of  the  corporation  can  refuse  to  dis- 
close in  a  tax  controversy  between  the  atate 
and  another  corporation. 

(September  29,  1910.) 

MOTIONS  by  petitioner  to  compel  wit- 
nesses Tarick  et  at.  to  answer  ques- 
tions submitted  and  produce  documents  de- 
manded in  a  proceeding  to  take  depositions 
for  use  before  referees  appointed  to  try  the 
facts  of  a  petition  for  an  abatement  of 
taxes  levied  by  the  State  Board  of  Equal! 
zation.     Granted, 

The  facts  are  stated  in  the  opinion. 

Messrs.    Branch   &    Branch,    for    peti- 

The  proceeding  for  the  abatement  ot  t 
tax  is  A  summary  one,  free  from  technical 
and  formal  obstructions. 

Amoskeag  Mfg.  Co,  v.  Manchester,  70  N. 
H.  206,  46  Atl.  470;  Manchester  Mills  v. 
Manchester,  58  N.  H.  36;  Cocheco  Mfg.  Co. 
V.  StrafTord,  51  N.  H.  455. 

Mr.  Edwin  G.  Eastman,  Attorney  Gen- 
eral,  for  the  State. 

Mr.  Patrick  H.  Sullivan  for  witness 
Varick. 

Messrs.  Bnmham,  Brown,  Jones,  A 
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▼.  Weld,  Smith  (N.  H.)  367,  368.  It  has 
not  been  suggested  that  response  to  the  in- 
quiries or  the  requests  for  the  production  of 
papers  would  tend  to  incriminate  either  of 
the  witnesses. 

There  was  at  one  time  in  Englaad  diversi- 
ty of  opinion  whether  a  witness  could  be 
compelled  to  testify  to  facts  whiteh  might 
expose  him  to  a  civil  suit  or  to  pecuniary 
loss,  which  was  settled  by  a  statute  de- 
claring that  a  witness  cannot  by  law  re- 
fuse to  answer  a  relevant  question  upon  the 
ground  that  the  answer  may  tend  to  estab- 
lish he  owes  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit.  46  Geo.  III.,  chap.  37 
(May  5,  1806).  This  statute  has  generally 
been  accepted  in  this  Country  as  correctly 
declaring  the  law.  1  Wash.  Ev.  §  452;  3 
Wigmore,  Ev.  §  2223.  It  was  so  held  in 
this  state  in  1825  (Copp  v.  Upham,  3  N. 
H.  159,  162),  a  conclusion  that  does  not 
appear  to  have  been  since  questioned.  A 
witness  has  no  greater  right  to  conceal  facts 
by  withholding  documentary  proof  of  them 
in  his  possession  than  to  refuse  to  answer 
orally  to  matters  within  his  knowledge. 
There  is  no  difference  in  principle  between 
compelling  proof  of  the  truth  by  either 
method.  Bull  v.  Loveland,  10  Pick.  9,  14; 
Burnham  v.  Morrissey,  14  Gray,  226,  240, 
74  Am.  Dec.  676;  Amey  v.  Long,  9  East, 
473;  3  Wigmore,  Ev.  §  2193.  In  either  case 
the  evidence,  when  properly  called  for,  must 
be  produced,  unless  its  production  is  ex- 
cused by  some  specific  privilege.  That  the 
disclosure  may  result  in  pecuniary  loss  to 
the  witness,  or  is  personally  distasteful  to 
him,  is  not  such  a  privilege. 

While  the  witnesses  are  naturally  disin- 
clined to  disclose  the  details  of  their  pri- 
vate business  for  the  benefit  of  third  par- 
ties, the  duty  to  do  so  when  required  in 
the  administration  of  justice  is  one  devolv- 
ing upon  them  as  members  of  a  civilized 
community.  Except  for  such  duty,  the 
promise  of  protection  to  each  member  of 
the  community  by  the  12th  article  of  the 
Bill  of  Rights,  and  of  a  certain  remedy  for 
wrong  by  recourse  to  the  laws,  declared  to 
be  the  right  of  each  subject  by  the  14th 
article,  would  be  of  no  value.  This  remedy 
through  judicial  procedure  is  part  of  the 
protection  guaranteed  to  each  member  of 
the  community  from  the  community,  by  the 
12th  article,  and  to  effect  which  each  mem- 
ber is  by  the  same  article  declared  to  be 
bound  to  contribute  his  share  of  the  ex- 
pense, and  to  yield  his  personal  service 
when  necessary.  There  could  be  no  judi- 
cial administration  of  rights  without  the 
]>er8ona1  service  of  members  of  the  commun- 
ity, and  their  efforts  as  such  officers  would 
be  futile  if  other  members  of  the  commu- 
nity possessing  knowledge  of,  or  other  evi- 
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dence  as  to,  the  controversy,  were  not  ob- 
ligated to  yield  their  -  service  when  neces- 
sary. The  service  rendered  by  the  witness- 
es in  appearance  at  the  caption  in  obe- 
dience to  the  subpoena  was  doubtless  not 
agreeable  to  them,  and  was  not  performed 
without  pecuniary  sacrifice.  Inconvenience, 
monetary  loss,  or  disinclination  they  did 
not  regard  as  an  excuse  for  disobeying  the 
subpcena  requiring  their  presence.  Neither 
is  a  valid  excuse  for  failure  to  testify  or  to 
obey  the  subpoena  duces  tecum.  The  service 
is  one  which  they  are  constitutionally 
bound  to  render,  and  for  which  they  per- 
haps can  obtain  full  recompense  only  when 
they  may  be  compelled  to  ask  like  protec- 
tion from  the  community.  The  Constitution 
merely  recognized  and  declares,  but  does 
not  create,  the  duty.  "Every  person  in  the 
kingdom,  except  the  sovereign,  may  be 
called  upon  and  is  bound  to  give  evidence 
to  the  best  of  his  knowledge  upon  any  ques- 
tion of  fact  material  and  relevant  to  an 
issue  tried  in  any  of  the  Queen's  courts,  un- 
less he  can  show  some  exception  in  his 
favor."  Willes,  J.,  in  Ex  parte  Fernandez, 
10  C.  B.  N.  S.  3,  39,  15  Eng.  Rul.  Cas.  1, 
"For  three-hundred  years  it  has  now  been 
recognized  as  a  fundamental  maxim  that 
the  public  .  .  .  has  a  right  to  every 
man's  evidence."     3  Wigmore,  Ev.  §  2192. 

One  issue  in  the  principal  case  is  at  what 
rate  the  plaintiffs'  tax  should  bo  assessed 
so  that  they  may  be  taxed  "at  a  rate  as 
nearly  equal  as  may  be  to  the  average  rate 
of  taxation  .  .  .  upon  other  property 
throughout  the  state."  Unless  such  other 
property  throught  the  state  is  appraised  at 
its  full  value  for  taxation,  the  determination 
of  the  average  rate  involves  something 
more  than  a  mere  arithmetical  calculation. 
That  in  order  to  tax  all  property  equally 
it  is  as  necessary  to  value  it  by  the  same 
standard,  as  to  take  for  the  tax  the  same 
portion  of  the  value  when  found,  is  a  plain 
mathematical  proposition  which,  as  matter 
of  law,  has  been  so  thoroughly  considered 
by  this  court  that  comment  is  now  uncalled 
for.  The  plaintiffs'  claim  that  property  oth- 
er than  theirs  is  not  appraised  for  taxation 
at  its  full  value  makes  an  issue  as  to  the 
true  value  of  all  taxable  property  in  the 
state.  The  evidence  sought  from  the  wit- 
nesses, both  oral  ond  documentary,  having 
some  tendency  to  establish  the  value  of  the 
stock  in  trade  of  the  two  corporations  to 
which  the  inquiries  were  directed,  was  all 
material  and  relevant  to  the  issue  raised. 
Whether  the  price  paid  for  certain  interests 
in  the  John  B.  Varick  Company  (one  of  the 
questions  which  a  witness  declined  to  an- 
swer) will  be  of  weight  in  determining  the 
value  of  the  stock  in  trade  of  the  company 
would   seem   to   depend   upon   whether   the 
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legislatiTe  purpose.  To  permit  the  witness 
to  decline  to  answer  questions  which  may 
be  competent  at  the  trial  would  repeal  the 
statute  and  practically  restore  the  situa- 
tion existing  before  1701.  In  fact,  irrelev- 
ancy is  no  concern  of  the  witness.  The  ob- 
jection is  one  to  be  made  by  the  party.  If 
the  opposite  party  does  not  object  to  the 
competency  of  the  evidence,  the  witness 
cannot  decline  to  disclose  matters  not  privi- 
leged. The  ordinary  rule  in  taking  deposi- 
tions is  that  the  magistrate  puts  the  ques- 
tions without  attempting  to  rule  upon  their 
competency.  In  many  cases  it  would  be  im- 
possible to  determine  then  whether  the  evi- 
dence will  or  will  not  be  receivable  at  the 
trial.  There  may,  of  course,  be  an  abuse  of 
power.  It  would  be  possible  to  ask  ques- 
tions clearly  illusory,  having  no  reference 
to  the  matter  in  hand,  solely  for  purposes 
entirely  disconnected  with  the  suit  in  which 
the  deposition  is  ostensibly  taken.  If  such 
were  the  case,  it  would  be  the  duty  of  the 
magistrate,  upon  objection  by  the  witness, 
to  refuse  to  put  such  questions.  Ex  parte 
McKee,  18  Mo.  699,  601;  3  Wigmore,  Ev. 
§  2210.  It  is  not  to  be  apprehended  that 
counsel  will  attempt  such  an  abuse  of  proc- 
ess. 

It  is  further  suggested  that  the  inquiries 
as  to  the  value  of  stock  in  trade  call  for 
the  exposure  of  trade  secrets  which  are  priv- 
ileged. Upon  what  ground  the  average  val- 
ue of  the  stock  in  trade  of  a  trading  or 
manufacturing  corporation  can  be  called  a 
"trade  secret"  has  not  been  explained.  But 
whatever  view  might  be  taken  as  between 
competitors  in  the  same  line  of  business,  the 
unount  of  the  stock  in  trade  of  such  or- 
i^anizations  is  not  a  matter  which,  as  it 
relates  to  taxation,  they  are  privileged  to 
keep  secret.  On  the  contrary,  in  order  to 
enable  the  state  to  execute  the  sovereign 
power  of  taxation,  such  corporations  are  re- 
ijuired  to  make  a  return  to  the  taxing  offi- 
cers each  year  of  the  amount  of  such  stock. 
Pub.  Stat.  1901,  chap.  66,  §  7;  Id.,  chap. 
37,  §§  4-8.  The  matter  is  public — not  se- 
cret. 

In  the  legal  search  for  truth,  made  for 
the  protection  of  members  of  the  communi- 
ty, the  parties  and  the  state  are  entitled  to 
ill  evidentiary  matter  in  the  knowledge  or 
rontrol  of  each  member  of  the  community 
ivhich  will  aid  the  inquiry.  As  to  some 
matters  greater  injustice  would  be  done  by 
compelling  the  witnesses  to  disclose  than 
t>y  determining  the  controversy  without 
their  aid.  Such  matters  are  exceptions  to 
the  general  duty  to  give  evidence.  3  Wig- 
more,  Ev.  §§  2192,  2193.  As  the  questions 
which  the  witnesses  have  refused  to  an- 
swer are  not  privileged,  the  plaintiffs  are, 
fis  matter  of  law,  entitled  to  the  evidence 
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asked  for.  But  while  it  is  the  duty  of  wit- 
nesses to  furnish  all  the  facts  in  their  pos- 
session which  are  not  privileged,  the  per- 
formance of  that  duty  should  not  be  made 
any  more  unpleasant  or  arduous  than  is 
necessary.  There  seems  to  be  considerable 
doubt  whether  the  question  as  to  the  price 
paid  for  the  interest  in  the  John  B.  Varick 
Company  will  be  material  at  the  trial;  and, 
as  the  witness  does  not  wish  to  make  the 
same  public,  should  he  volunteer  to  attend 
the  hearing  before  the  referees,  the  question 
should  not  be  insisted  upon  in  the  deposi- 
tion. 
The  motions  are  granted. 

All  concur. 


NORTH  CAROLINA   SUPREME 
COURT. 

C.  C.  HARRIS,  Appt, 

V. 

NORFOLK  &  WESTERN  RAILWAY  COM- 
PANY. 

(163  N.  C.  542,  69  8.  E.  623.) 

Water  —  withdrawal  for  consumption 
—  right  to  complain. 

1.  An  owner  of  land  bordering  on  a 
stream  cannot  complain  of  the  withdrawal 
above  him  by  a  railroad  company  which  is 
also  a  riparian  owner,  of  water  from  the 
stream  for  use  in  its  engines,  if  such  with- 
drawal does  not  materially  reduce  the  vol- 
ume of  water  flowing  down  the  stream. 

Trial  —  conflicting     evidence  —  inter- 
ference with  Jnry. 

2.  The  court  cannot  direct  the  jury  to 
answer  in  the  affirmative  a  question  wheth- 
er or  not  a  railroad  company  has  wrong- 
fully diverted  from  a  stream  water  to  which 
a  lower  riparian  owner  is  entitled,  where 
the  evidence  as  to  whether  or  not  the  vol- 
ume of  water  flowing  in  the  stream  is  ma- 
terially  less  conflicts. 

(December  7,  1910.) 


Note,  ^  Right  of  railroad  company  jam 
riparian  tmmer  to  take  water  front 
stream  for  its  engines. 

Although  recognizing  the  general  rule 
that  a  riparian  owner  as  such  has  the  right 
to  the  reasonable  use  of  a  stream  for  do- 
mestic purposes,  or  those  purposes  connect- 
ed with  or  necessarily  incident  to  the  land, 
even  though  part  of  the  water  may  there 
bv  become  consumed,  and  not  returned  to 
tlie  stream,  the  authorities  are  quite  uni- 
form in  refusing  to  permit  a  railroad 
company  to  take  water  from  the  stream  for 
use  in  its  locomotives,  where  use  would  be 
prejudicial  to  lower  proprietors. 

Cases  supporting  the  above  rule  are  Gar- 
wood V.  New  York  C.  &  H.  R.  R.  Co.  83 
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APPEAL  by  plaiiitifT  from  a  judgment  of 
the  Superior  Court  for  Pieraon  County 
in  defoDdant'a  favor  iu  an  action  brought 
to  recover  damogei  for  injuries  alleged  to 
have  been  caused  by  defendant's  wrongful 
withdrawal  of  water  from  plaintifTs  mill- 
pond.     Affirmed. 

The  following  iseuea  were  submitted : 

(1)      Is    the    plaintiff   the    owner   in  fee 

of  the  land  mentioned  and  described  in  tlie 

complaint;   if  bo,   when   did   lie  become  the 

owner   thereof!     Ana.   Yus;   7   April,   1002. 

(2)  When  did  the  defendant  erect  its  water 
tank  and  pumping  apparatuB,  and  begin  to 
take  and  appropriate  the  water  from  the 
stream  mentioned  and  described  in  the  com- 
plainti  Ans.  27  September,  IDOO.  (3) 
When  did  the  plaintiff  erect  his  mill  and 
begin  to  take  and  appropriate  tbe  water 
from  the  stream  mentioned  and  described 
in    the    complaint!      Ans.    January,    )U03. 

( 4 )     Has    the    defendant    unlawfully    and 

N.  Y.  400,  3S  Am.  Bep.  452;  Anderson  v. 
Cincinnati  Southern  R.  Co.  .1  Ky.  L.  Bep. 
003,  reaffirmed  upon  rehearing  in  SO  Ky.  44, 
9  Am.  St.  Rep.  263,  6  S.  W.  40;  Pennsylva- 
nia R.  Co.  V.  Miller,  JJ2  Pa.  34,  3  Atl.  780; 
Philadelphia  L  R.  R.  Co.  v.  Pottsville  Water 
Co.  18  Pa.  Co.  Ct.  501;  Atty.  Gen.  v.  Great 
Eastern  R.  Co.  23  L.  T.  N.  S-  344,  affirmed 
in  L.  R.  0  Gh.  572.  This  was  also  recognized 
in  Clark  v.  Pennsylvania  R.  Co.  145  Pa. 
43S,  27  Am.  St.  Bep.  710,  22  Atl.  089,  and 
Marsh  v.  Delaware,  L.  &  W.  R.  Co.  50  Hun, 
616,  12  N,  Y.  Supp.  370;  and  see  the  review 
of  many  of  these  caaes  in  Habbis  v.  Nob- 
folk  k  W.  R.  Co. 

In  Anderson  v.  Cincinnati  Southern  R. 
Co.  80  Ky.  44,  B  Am.  St.  Rep.  283,  5  8.  W. 
4B,  supra,  it  was  said:  "The  use  and  deten- 
tion of  the  water  on  a  large  stream  by 
means  of  a  dam,  for  the  purposes  of  the 
railroad,  might  not  be  an  unreaaonable  use, 
as  ordinarily  there  would  be  ample  water 
left  for  all  the  purposes  of  the  riparian  own- 
ers below;  yet,  where  the  stream  is  amall, 
or  even  large,  if  the  dam  ao  obstructs  the 
water  as  to  diminish  tbe  flow  and  lessen  the 
capacity  of  the  water  power  below,  it  is 
an  injury  to  the  proprietor  for  which  dam- 
ages may  be  awarded.  The  question,  there- 
fore, in  this  case,  is  not  whether  the  rail- 
road company  made  an  unreaaonable  use  of 
the  water,  but  whether  its  use  for  the  pur- 
pose of  the  railroad  injured  the  mill  below. 
Where  the  water  is  detained  by  dams  ao  as 
to  run  mills  or  supply  locomotives,  it  ia 
not  an  ordinary  use  of  the  water:  and  wbilu 
the  company  may  not  use  more  than  ia  rea- 
sonably necesiar;  for  running  its  trains, 
nevertheless,  if  it  injures  the  mill  of  the 
plaintiff,  he  ia  entitled  to  recover.  The  in- 
struction that  the  company  had  the  right 
to  its  reasonable  uae  waa  therefore  mis- 
leading. The  mere  detention  of  the  water 
or  the  constntction  of  the  dam  ia  not 
of  itaelf  the  injury.  It  muat  be  such  a  de- 
tention as  impedes,  delays,  or  affects  the 
runnlni;  of  nlaintilT'a  milt.  If  the  use  by 
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wrongfully  diverted  and  ii>e<i 
from  plaintiff'a  millpond,  aa  «1 
complaint!  Ans.  No.  (S)  Di 
tiff  commence  this  action  aiga 
fendant  within  three  ye*r*  i 
from  and  after  the  time  when 
ant  erected  it*  water  tank  ■ 
station,  and  first  began  tlie  us 
ter  from  the  stream  on  whic 
mill  and  pond  are  aituat«d?  I 
Did  plaintiff  commence  this  ae 
the  defen<iant  within  five  yei 
suing  from  and  after  tbe  tin 
defendant  erected  its  water  tan! 
ing  station,  and  first  began  tb 
water  from  the  stream  on  whii 
mill  and  pond  are  situated? 
(7)  Is  the  plaintiff's  alleged  cli 
ages  barred  by  the  statutes  of 

Ans.  .     (8)   What  amoui 

neot  damages,   if  any,   is   plain 

the  railroad  ea 
the  owner,  then 
this  ia  a  queat 
determine. 
In  Garwood  ' 


Co.  I 


it  wi 


both  plainti 
fendant  ( railrc 
water  for  artiSi 
natural,  uses,  it 
latter  even  to  tl 
was  conceded  tl 
the  plaintiff  Ten 
purposes.  The  i 
difficult  to  see 
be  maintained. 
current  because 
er.  The  defend 
no  right  to  n 
minia^  it.  If  I 
natural  purpose 
son  for  giving 
pretended.  To 
grant  or  licenn 
defendant  ex  bit 
swer  asserts  thi 
to  the  plaintiff 
The   evidence   d 

exception  to  th 
prietor  has  no 
the  water  of  the 
ent  from  that  i 
tomed  to  flow,  fi 
dice  of  any  otht 
case  the  court 
Fitchburg  B.  Cc 
85,  infra,  and  f 
R.  Co.  L.  R.  IC 
"Here  the  jurj 
evidence,  that  tl 
tbe  water  of  tl 
as  to  'perceptibl 
ter    flowing    thi 

plaiotiff's  rail!.' 
that  he  has  su 
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(9)  What  damage  has  plaintiff  sustained, 
if  any,  by  reason  of  the  use  and  diversion 
of  water  by  defendant  for  three  years  next 
before  the  bringing  of  this  action? 

Upon  the  finding  of  the  jury  in  favor  of 
the  defendant  upon  the  fourth  issue,  the 
court  rendered  judgment  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  defend- 
mt  go  without  day  and  recover  costs.  From 
this  judgment,  plaintiff  appealed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  F.  Cothran,  R.  P.  Reade, 
V,  S.  Bryant,  and  H.  A.  Foushee  for  ap- 
pellant. 

Messrs.  Guthrie  St  Guthrie  for  appel- 
ee* 

Brown,  J.,  delivered  the  opinion  of  the 
iourt : 

The  evidence  discloses  that  the  plaintiff' 
s  the  owner  of  a  tract  of  land  known  as 
burton's  old  mill,  situated  on  Flat  river. 
"^"^^^""^■^■^"^^■"■^■"""^^^^"-""^^"^■^^■^'^■^"^"^"^^^^^^^■■""^^-^^"■■^ 
tantial  amount.  In  the  cases  cited  similar 
acts  are  wanting.  They  lie  at  the  founda- 
ion  of  the  one  before  us,  and  are  sufficient 

0  call  for  the  interposition  of  a  court, 
whether  of  law  or  equity.** 

In  an  action  for  damages  for  the  unlaw- 
ul  taking  by  a  railroad  company  of  water 
rom  a  stream  for  use  in  its  engines,  a  low- 
r  owner  may  prove  that  thereafter  there 
iras  less  water  in  the  stream  during  the 
ummer  months  than  before.  Garwood  v. 
Tew  York  C.  &  H.  R.  R.  Co.  116  N.  Y. 
49,  22  N.  E.  396. 

A  case  which  seems  to  go  farther  than 
ny  of  the  above  is  McCartney  v.  London- 
erry  &  L.  S.  R.  Co.  [1904]  A.  C.  301, 
rhere,  disapproving  Sandwich  v.  Great 
forthem  R.  Co.  L.  R.  10  Ch.  Div.  707, 
nfra,  and  also  set  out  in  the  Habbis  Case, 
t  was  held  that,  apart  from  any  question 
f  injury  to  a  lower  riparian  owner,  a  rail- 
ray  company  whose  land  adjoins  a  stream 

1  not  entitled  as  a  riparian  owner  to  di- 
ert  water  therefrom  for  use  in  its  en- 
ines.  Lord  Lindley  in  this  case  took  oc- 
asion  to  say :  In  the  other  case  [Sandwich 
iase]  no  substantial  damage  was  proved, 
nd  Bacon,  V.  C,  "considered  that  the 
ailway  company  was  entitled  to  take  what 
'ater  they  wanted  so  long  as  they  did  not 
iflict  any  substantial  damage  on  other 
iparian  owners.  He  held,  in  short,  that 
iie  railway  company  were  not  exceeding 
lieir  own  rights,  and  were  not  infringing 
iie  rights  of  the  plaintiff.  This  decision  is 
1  favor  of  the  railway  company  in  the 
resent  case.  I  cannot,  however,  think  it 
ight  in  point  of  law.  It  is,  in  my  opinion, 
n possible  to  reconcile  it  with  the  princi- 
les  laid  down  and  acted  on  by  this  House 
1  Swindon  Waterworks  Co.  v.  Wilts  &  B. 
anal  Nav.  Co.  L.  R.  7  H.  L.  697.  In  that 
ise  a  water  company  had  bought  a  mill  by 

stream  and  took  water  from  it  to  supply 

neighboring  town.     They  were  held  not 

ititled  to  do  this,  although  the  plaintiffs, 

fao  were  lower  riparian  owners,  were  not 
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upon  which  plaintiff  has  a  water  mill.  The 
mill  gets  its  flowage  of  water  from  both 
the  North  and  South  forks  of  Flat  river. 
It  is  2  miles  by  the  river  from  the  mill  tract 
to  the  defendant's  bridge  across  the  South 
fork.  The  North  fork  anjd  South  fork  come 
together  between  the  mill  and  the  bridge. 
Defendant  has  a  water  tank  at  its  bridge 
across  South  fork,  from  which  it  supplies 
its  engines  with  water  pumped  from  the 
stream.  It  is  claimed  by  the  plaintiff  that 
the  taking  of  the  water  by  the  defendant 
is  unlawful  and  wrongful  in  that  it  ma- 
terially lowers  the  stream  to  the  injury  of 
plaintiff's  mill.  This  is  denied  by  the  de- 
fendant, which  contends  that  the  quantity 
of  water  taken  is  so  small  that  it  does  not 
appreciably  affect  the  flowage  of  the  stream. 
Both  parties  introduced  evidence.  The  only 
assignment  of  error  relied  upon  on  argu- 
ment, or  presented  in  plaintiff's  brief,  is 
to  the  refusal  of  the  court  to  give  the  fol- 


in  fact  damaged  by  the  defendants'  opera- 
tions. Lord  Cairns  there  stated  the  law 
as  to  the  water  rights  of  riparian  owners, 
and  it  is  unnecessary  to  do  more  than  to 
refer  to  his  judgment.  The  railway  com- 
pany in  this  case  became  riparian  owners 
simply  by  buying  a  small  strip  of  land 
crossed  by  the  stream.  They  thereby  ac- 
quired the  water  rights,  whatever  they  were, 
of  the  owner  of  the  land  so  bought,  but 
they  acquired  no  greater  rights  than  he 
could  give  them  in  respect  of  that  land. 
These  rights  did  not  include  the  right  to 
take  water  from  the  stream  for  consumption 
off  the  land,  the  possession  of  which  con- 
ferred his  rights.  He  could  not  lawfully 
take  water  from  the  stream  in  any  ap- 
preciable quantity  and  sell  it  for  use  miles 
away,  or,  indeed,  use  it  himself  at  a  dis- 
tance from  his  riparian  tenement  without 
returning  it  to  the  stream.  Such  a  user  can 
only  be  justified  by  a  grant  from  lower 
riparian  owners  or  by  prescription." 

A  case  similar  to  the  McCartney  Case, 
and  following  that  case,  is  Maughn  v.  Grand 
Trunk  R.  Co.  4  Out.  Week.  Rep.  287.  In 
this  ease  the  court  said  that  even  if  the 
Sandwich  Case  was  authority,  the  railroad 
company  could  hardly  hope  to  succeed,  as 
the  water  taken  was  largely  for  supplying 
a  municipal  corporation. 

There  are  a  few  cases,  however,  which 
recognize  the  right  of  a  railroad  company 
as  a  riparian  owner  to  take  water  from  a 
stream  for  use  in  its  engines,  and  that 
therefore  a  lower  proprietor,  so  loiig  as 
he  is  not  materially  injured,  cannot  com- 
plain thereof. 

A  case  of  this  nature  is  Elliot  v.  Fitch- 
burg  R.  Co.  10  Cush.  191,  57  Am.  Dec.  85, 
where  the  court,  after  saying  that  a  con- 
tention by  a  lower  proprietor  that,  in  an 
action  against  a  railroad  company  for  tak- 
ing water  from  a  stream  for  its  engines,  he 
was  entitled  to  nominal  damages,  without 
proof  of  actual  damages,  was  founded  on  a 
misconception,  and  presupposed  that  the  di- 
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Dec.  86;   Newliall  v.  Ireson,  8  Gush.  505, 
54  Am.  Dec.  790. 

It  is  generally  held  that  a  railroad  com- 
pany, being  a  riparian  proprietor,  may  take 
a  reasonable  amount  of  water  from  a  stream 
for  the  purpose  of  supplying  its  locomo- 
tives. Mr.  Farnham  says:  "Therefore  the 
water  cannot  be  taken  from  the  stream  for 
use  in  locomotive  engines  so  as  in  any  way 
to  interfere  with  the  rights  of  the  riparian 
owner  in  the  stream.  But  if  the  water  can 
be  taken  for  such  purpose  without  inter- 
fering with  other  rights  on  the  stream,  it 
may  be  done."  2  Waters  &  Water  Rights, 
p.  1583.  In  England  it  is  held  that  a 
railroad  company  which  crosses  a  river 
may  take  a  reasonable  quantity  of  water 
for  the  supply  of  its  engines  from  the  river, 
and  "the  quantity  will  not  be  held  unreason- 
able if  it  does  no  injury  in  wet  weather, 
and  never  shortens  the  working  hours  of 
mills  lower  down  the  stream  more  than  a 
few  minutes  a  day  at  any  time."  Sandwich 
V,  Great  Northern  R.  Co.  L.  R.  10  Ch.  Div. 
707.  The  English  courts  also  held  that  equi- 
ty will  not  restrain  the  taking  of  water  from 
El  stream  by  a  railroad  company  for  its  loco- 
motives when  the  quantity  taken  deprives 
the  lower  riparian  owner  of  but  eleven 
twelfths  of  one  horse  power.  Graham  v. 
^^orthem  R.  Co.  10  Grant,  Ch.  269.  In  this 
:;ountry  it  seems  well  settled  that  a  railroad 
company  crossing  a  stream  may  take  water 
for  its  locomotives,  provided  the  quantity 
taken  does  Bot  materially,  appreciably,  per- 
ceptibly, or  sensibly  (some  authorities  use 
yne  word  and  some  the  other)  reduce  the 
ralume  of  water  flowing  down  the  stream, 
(f  it  materially  lowers  the  stream,  it  is 
liable  to  a  lower  proprietor  who  suffers  a 
substantial  injury  thereby.  2  Elliott,  Rail- 
roads, §  977,  and  notes;  Elliot  v.  Fitchburg 
EL  Co.  10  Cush.  191,  57  Am.  Dec.  86,  a 
sase  in  which  Chief  Justice  Shaw  discusses 
the  subject  with  his  usual  thoroughness. 
Pay  v.  Salem  &  D.  Aqueduct  Co.  Ill  Mass. 
17;  Pennsylvania  R.  Co.  v.  Miller,  112  Pa. 
H,  3  Atl.  780.  In  this  case  Mr.  Justice 
Paxson  closes  a  learned  discussion  of  the 
natter  with  these  words:  ''As  before  ob- 
served, the  railroad  company  may  use  this 
vater  by  virtue  of  its  rights  as  riparian 
iwner;  but  such  use  must  be  such  as  not  to 
(ensibly  diminish  the  stream  to  the  riparian 
)wner  below.  The  water  belongs  to  both, 
md  if  the  former  wants  more  than  its  share, 
t  must  take  it  under  its  right  of  eminent 
iomain  and  pay  for  it."  In  the  case  of 
]rarwood  t.  New  York  C.  &  H.  R.  R.  Co. 
)3  N.  T.  400,  38  Am.  Rep.  452,  the  right  of 
,he  defendant  as  riparian  owner  to  take 
vater  for  its  locomotives  is  recognized,  but 
31  L.R.A.(N.S.) 


the  jury  having  found  that  the  quantity 
taken  was  sufficient  to  "materially  reduce 
or  diminish  the  grinding  power  of  plain- 
tiff's mill,"  and  "to  perceptibly  reduce  the 
volume  of  water  in  the  stream,"  the  court 
held  the  taking  wrongful  and  unlawful,  and 
that  the  defendant  was  liable  for  the  dam- 
age sustained.  But  a  diminution  of  the 
stream  which  is  not  sensible,  appreciable, 
perceptible,  is  not  actionable.  Gould,  Wa- 
ters, §  410,  and  cases  cited  in  notes;  Wads- 
worth  V.  Tillotson,  15  Conn.  366,  39  Am. 
Dec.  391;  George  v.  Wabash  Western  R.  Co. 
40  Mo.  App.  433;  Ford  t.  Whitlock,  27 
Vt  265. 

Although  the  charge  of  the  court,  there 
being  no  exceptions  to  it,  is  not  before  us, 
yet  we  can  perceive  from  the  character  of 
the  evidence  and  examination  of  witnesses 
on  both  sides,  that  the  case  was  properly 
tried  and  upon  the  true  theory  of  liability. 
It  requires  only  a  cursory  perusal  of  the  evi- 
dence to  bring  us  to  the  conclusion  that  the 
court  committed  no  error  in  refusing  plain- 
tiff's prayer  upon  the  fourth  issue.  The 
plaintiffs  evidence  tends  to  prove  that  at 
times  the  water  taken  by  defendant  from 
the  South  fork  materially  lowers  the  water 
in  the  stream,  and  inflicts  substantial 
damage  upon  plaintiff  by  compelling  him  to 
shut  down  his  mill.  The  defendant  intro- 
duced a  number  of  witnesses  who  testified 
that  plaintiffs  mill  was  not  damaged  by 
the  water  taken  by  defendant,  and  that  it 
does  not  perceptibly  decrease  the  volume 
of  the  stream;  that  water  runs  over  plain- 
tiff's dam  when  he  is  grinding,  and  that  the 
lowest  water  some  witnesses  have  seen  is 
a  foot  from  the  top  of  the  dam.  Defendant 
also  proves  by  a  civil  engineer  that  he  meas- 
ured the  stream  and  calculated  its  volume; 
that  he  made  surveys  and  calculations  at 
different  times;  that  the  flow  of  the  stream 
in  twenty-four  hours  is  293,000,000  gallons, 
and  that  the  quantity  taken  out  during  that 
time  by  the  railroad  company  is  only  20,000 
gallons,  or  a1k)ut  one  fiftieth  part  of  1  per 
cent  of  the  total  flowage.  The  civil  engi- 
neer further  testified  that  "the  pumping 
of  26,000  gallons  of  water  out  of  the  stream 
of  South  fork  every  twenty-four  hours,  with 
the  total  flowage  of  the  stream,  would  not 
be  appreciable.  It  would  be  about  3  two 
hundredths  (3/200)  of  one  part  of  1  per 
cent.  A  person  standing  on  the  bank  of  the 
river  could  not  see  any  difference  at  all. 
To  the  eye  it  would  show  no  difference." 

In  view  of  the  conflicting  character  of 
the  evidence,  his  Honor  properly  sulmitted 
the  question  to  the  jury,  and  denied  tho 
plaintiff's  prayer.  As  the  jury  foimd  thero 
had  been  no  unlawful  and  wrongful  tak<^ 
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iag  Ad  vwRgc  of  the  wtktei  bj  the  defend- 
ant, the  iuuee  in  regard  to  the  itatute  of 
limitatioDs  and  dftmi^s  were  properlj  left 
nnanawered. 


KE  W.  C.  JONES. 
(—  Okta.  Crim.  Rep.  — ,  109  Pac.  570.) 

Huntclpal  (corporation  ^  powers. 

1.  The  powers  of  a  municipal  corporation 
are  only  thoae  granted  by  express  wards, 
those  fairly  implied  in,  or  incident  to,  the 
powers  exprtaely  granted,  aad  those  indis- 
pensable to  the  declared  objects  and  pur' 
posea  of  tlie  incorporation. 

Nuisance  —  billiard  room. 

2.  Within  constitutional  limitationa  the 
legislature  has  the  power  to  declare  what 
sluill  constitute  a  nuisance;  and  in  the 
exercise  of  that  power  it  is  not  restrictec] 
to   declaring   only   such   things   a 


Headnotes  by  Ricuabuson,  J. 


ConstltDtlonal  law  —  pow«r 
nnlaance  —  delessitlon. 

3.  The  legislature  majr  lawfa 
to  municipal  corporations,  to  1 
within  their  eorporata  boundarii 
er  to  declare  what  shall  consti 
sance  and  to  prevent  the   same. 


Hunlclpnl  corporal  ioi 


-  po« 


4.  A  statutory  grant  of  powt 
nicipality  to  declare  what  shal 
a  nuisance  does  not  empowe 
nicipality  to  declare  a  tning 
which  is  clearly  not  one ;  but 
power  the  municipali^  to  di 
thing  a  nuisance  which  i>  bo 
which  by  reason  of  its  locatic 
ment,  or  use,  or  of  local  eonditi 
rounditigs,  may  or  doe*  become  i 
the  conunon-Iaw  or  statutory  d 
a  nuisance,  or  those  thintca  wfai 
nature  may  be  nuisancee,  but  i 
there  may  he  honest  differences 
ID  impartial  minds. 
Same   —   determination    —   c 

6.  Where  a  thing  may  or  mi 
nuisance,  depending  upon  its  li 
management,  or  use,  and  the 
existing  in  the  municipality,  thu 
judgment  and  discretion  in  detei 
matter,  the  determiuatiou  erf  V 
by  a  municipality  having  power 


JVote.  —  Ptftoer  of  munlelpal  oorpora- 
tfon  t«  deelara  partii^tUtr  Mnda  «/ 
atniMem«nt  nuiaance»  per  «e. 

This  note  covers  only  tlie  question  of  the 
authority  of  a  municipal  corporation  to 
suppress  particular  kinds  of  public  amuse- 
ment, other  than  those  where  intoxicating 
liquors  are  Sold,  under  power  to  declare 
and  abate  nuisances,  and  does  not  include 
their  power  to  regulate  or  suppress  sucb 
places  under  express  power  so  to  do. 

The  question  whether  a  particular  place 
of  amusement  by  reason  of  its  location  or 
the  manner  in  which  it  is  conducted  is  as  a 
matter  of  fact  a  nuisance,  either  public  or 
private,   is    not    within    the   scope    of   this 

Rb  Joneb  was  followed  and  applied  un- 
der similar  circumstances  in  Re  Huling, 
—  Okla,  Crim.  Rep.  — ,  109  Pac.  670. 

In  Kansas  City  v.  Leman,  6  C.  C.  A.  627, 
12  U.  S.  App.  6*0,  67  Fed.  905,  where  the 
owner  of  a  circus  which  had  been  licensed 
by  a  city  sought  to  recover  damages  for  be- 
ing prevented  by  the  city  officials  from  giv- 
ing a  performance  upon  a  tract  of  land 
dedicated,  and  actually  used,  as  a  cemetery, 
it  was  held  that  such  use  thereof  consti- 
tuted a  public  nuisance  which  might  be 
lawfully  abated  by  the  city. 

And  it  was  held  in  Tanner  t.  Albion,  S 
Hill,  121,  40  Am.  Dec.  337,  that,  under  au- 
thority to  ado^t  by-laws  relating  to  nui- 
sances, a  municipality  might  prohibit  the 
keeping  of  a  bowling  alley  for  hire,  wliicli 
constituted  a  nuisance  at  common  law. 

So,  in  Goytino  v.  McAleer,  *  Cal.  App. 
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66S,  SB  Pac.  991,  ». 
Cal.  App.  683,  103 
ordinance  was  susti 

to  refuse  a  permit  fi 
standing  tbe  cousen 
property  s -  ' 


Sool  tablea  » 
>rence  declared  thi 
a  pool  room  was  cot 
jurious  to  the  pub) 
became  a  nuisance, 
cretion  of  the  polic 
termine  whether  it 
public  safety. 

And  it  was  held 
Cal.  App.  440,  97  1 
nance  prohibiting 
pool  room  or  MTlii 
was  sustainable  und 
enforce  such  local, 
other  regulations,  i 
with  the  general  law 
places  do  not  const! 
The  court  said  that 
herent  right  to  COD' 
intended  purely  for 
patrons,  wliere  the 


m unities,  constitute 
to  the  morals  and  * 
and  therefore  becom 
tion  or  absolute  prol 
power  of  the  state  o 
But  it  was  held  I 
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what  shall  be  a  nuiaance  is  conclusive  upon 
the  courts. 

Nuisance  —  statutory  provisions. 

6.  Under  §  4751  of  Snyder's  Compiled 
Liaws  and  by  the  common  law,  anything 
which  annoys,  injures,  or  endangers  the 
comfort,  repose,  health,  or  safety  of  others 
is  a  nuisance. 

Municipal   corporation   —   nuisance  — 
billiard  room. 

7.  The  operation  of  a  billiard  hall  or  a 
pool  room  for  gain  is  not  recognized  by  the 
law  as  necessary  or  useful,  or  as  a  busi- 
tiess  which  a  person  has  an  inherent  right 
to  engage  in;  and  a  municipal  ordinance 
ileclaring  them  a  nuisance  and  forbidding 
them,  passed  under  statutory  authority  to 
declare  what  shall  constitute  a  nuisance 
ind  to  prevent  the  same,  is  valid. 

Habeas     corpus   —   judgment  —   pre- 
sumption —  evidence. 

8.  Where  a  judgment  of  a  justice  of  the 
peace  recites  that  after  duly  considering 
the  "evidence  as  produced  and  confessed" 
the  court  finds  the  defendant  guilty,  in  the 
ibsence  of  an  affirmative  showing  tliat  no 
evidence  was  introduced,  it  will  be  pre- 
mmed  that  evidence  was  taken. 

(June  8,  1910.)  * 

i  PPLICATION  for  a  writ  of  habeas  cor- 
ZjL  pus  to  secure  the  release  of  petitioner 


from  custody  to  which  he  had  been  conunit- 
ted  for  failure  to  pay  a  fine  imposed  for 
violating  an  ordinance  prohibiting  the  run- 
ning of  pool  rooms  for  hire.  Prisoner  re- 
manded. 

Statement  by  Richardson,  J.: 
The  incorporated  town  of  Eldorado,  Okla- 
homa, passed  an  ordinance  entitled,  "An 
Ordinance  Describing  What  Shall  Consti- 
tute a  Public  Nuisance;  Prescribing  the 
Punishment  for  Maintaining  the  Same,  and 
Providing  Methods  for  the  Abatement  there- 
of," by  which  ordinance  it  was  declared  in 
substance  that  all  billiard  halls,  pool  rooms« 
or  other  places  where  any  billiard,  pool,  or 
combination  billiard,  and  pool  table  or 
tables  are  or  may  be  kept  or  oper- 
ated for  hire,  shall  be  deemed  pul^ 
lie  nuisances,  and  making  it  a  misdemean- 
or punishable  by  a  fine  of  $25  for  any 
person,  either  as  owner,  servant,  or  em- 
ployee, to  open,  establish,  carry  on,  or  main- 
tain the  same,  or  to  assist  in  so  doing, 
within  the  corporate  limits  of  said  town, 
and  making  each  day's  continuance  thereof 
a  separate  ot^enae.  This  ordinance  became 
effective  on  January   1,  1910. 

On  January  25,  1910,  the  petitioner,  W. 
C.   Jones,   was   convicted   before  the  town 


ille,  92  Miss.  277,  131  Am.  St.  Rep.  518,  45 
*>o.  723,  that,  as  there  was  no  wrong  per  ae 
n  operating  pool  rooms  which  were  licensed 
)y  the  state,  county,  and  municipality,  that 
:hey  could  not  be  suppressed  by  municipal 
)rdi  nance  unless  so  conducted  as  to  become 
n  fact  a  nuisance. 

But  it  was  held  in  Des  Plaines  v.  Poyer, 
123  111.  348,  5  Am.  St.  Bep.  524,  14  N.  E. 
567.  affirming  18  III.  App.  225,  5  Am.  Grim. 
Hep.  573,  that  power  to  declare  what  shall 
constitute  a  nuisance  would  not  justify  the 
'nactment  of  a  municipal  ordinance  de- 
claring all  public  picnics  and  open-air 
iances  within  the  limits  of  a  village  to  be 
luisances.  The  court  said,  however,  that 
'he  manner  of  conducting  such  entertain- 
nents  might  be  to  the  annoyance  and  injury 
)f  the  public,  and  since  the  nuisance  must 
consist  in  this,  and  not  in  the  mere  fact 
;hat  there  is  a  picnic  or  dance,  the  ordi- 
nance should  be  directed  only  to  it. 

As  to  dancing  or  places  where  it  is  in- 
lulged  in  as  nuisances  in  general,  see  the 
lote  to  Com.  V.  Cincinnati,  N.  O.  k  T.  P.  R. 
:o.  18  L.R.A.(N.S.)  699. 

In  Johnson  v.  Philadelphia,  94  Miss.  34, 
19  L.R.A.(N.S.)  637,  47  So.  526,  the  court, 
n  holding  that  an  ordinance  as  applied 
:o  a  skating  rink  was  void  which  required 
pool  rooms,  billiard  parlors,  dance  halls, 
ind  skating  rinks  to  remain  closed  from 
1  p.  H.  to  6  ▲.  M.,  said,  if  the  court  was  dis- 
posed to  consider  this  ordinance  as  one 
'suppressing  a  nuisance,  it  could  have  no 
i^alidity,  as  a  skating  rink  is  not  a  nuisance 
ner  «0,  and  no  general  declaration  of  the 
mayor  and  board  of  aldermen  through  the 
medium  of  an  ordinance  declaring  it  ^  be  a 
31  L.R.A.(N.S.) 


nuisance,  without  any  notice  to  the  party 
conducting  the  business,  and  without  refer- 
ence to  the  fact  of  whether  it  is  in  fact  a 
nuisance,  can  make  it  so  .  .  .  skating 
rinks  and  such  like  can  be  suppressed  only 
when  as  a  fact  they  become  nuisances." 

And  in  Chicago  v.  Weber,  246  III.  304, 
—  L.R.A.(N.S.)  — ,  92  N.  E.  859,  it  was 
said  obiter  that  a  theater  was  not  a  nui- 
sance per  se,  and  a  municipality  could  not, 
although  empowered  to  declare  and  abate 
nuisances,  make  it  such  by  a  declaration  to 
that  effect,  unless  in  fact  it  constituted  a 
nuiaance. 

So,  in  Indianapolis  v.  Miller,  168  Ind.  285, 
8  L.R.A.(N.S.)  822,  80  N.  E.  626,  it  was 
held  that  authority  to  define  and  abate 
nuisances  did  not  empower  a  municipal 
corporation  to  forbid  the  opening  of  theater 
'entrances  and  exits  upon  alleys. 

And  it  was  held  in  Ferris  Wheel  Co.  v. 
Chicago,  27  Chicago  Leg.  News.  399  (see 
39  L.R.A.  528),  that  the  Ferris  wheel 
erected  for  the  purpose  of  amusement  was 
not  a  public  nuisance  abatable  by  the  city 
authorities,  it  not  being  a  nuisance  per  se. 

As  to  the  power  of  a  municipal  corpora- 
tion in  general  to  define,  prevent,  and  abate 
nuisances,  see  the  note  to  Grossman  v.  Oak- 
land, 36  L.R.A.  593.  ' 

And  as  to  the  municipal  power  in  general 
over  nuisances  affecting  public  morals,  de-| 
cency,  peace,  and  good  order,  see  the  note 
to  State  V.  Karstendiek,  39  L.R.A.  520.  , 

As  to  pool  selling  and  places  where  it  is 
carried  on  as  nuisances,  see  the  notes  to 
States  V.  Ayers,  10  L.R.A.(N.S.)  992,  and 
Com.  V.  Respass,  21  L.R.A.(N.S.)  836.  ' 
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the  following  powers,  viz,,  •  •  •  4th, 
to  declare  what  shall  constitute  a  nuisance, 
a.iid  to  prevent,  abate,  and  remove  the  same. 
.  .  ."  And  it  is  clear  that  if  the  town  of 
SIdorado  had  the  power  to  enact  the  or- 
dinance in  question  that  power  must  be 
found  in  the  fourth  subdivision  of  the  sec- 
tion just  quoted;  and  from  the  title  and 
wording  of  the  ordinance  it  is  also  clear 
that  it  was  from  this  source  that  the  trus- 
tees claimed  the  power  which  they  sought 
to  exercise. 

Within  constitutional  limitations  the  leg- 
islature has  the  power  to  declare  wliat 
shall  constitute  a  nuisance ;  and  in  the  exer- 
cise of  that  power  it  is  not  restricted  to 
declaring  only  such  things  a  nuisance  as 
were  so  at  common  law  or  are  so  per  se. 
Joyce,  Nuisances,  §§  81-83 ;  Bepley  v.  State, 
4  md.  264,  58  Am.  Dec.  628;  Train  v.  Bos- 
ton Disinfecting  Co.  144  Mass.  523,  50  Am. 
Rep.  113,  11  N.  E.  929;  Fisher  v.  McGirr, 
1  Gray,  1,  61  Am.  Dec.  381 ;  Moses  v. 
United  States,  16  App.  D.  C.  428,  50  L.R.A. 
532;  Lawton  v.  Steele,  119  N.  Y.  226, 
7  L.ILA.  134,  16  Am.  St.  Rep.  813,  23 
N.  C  878;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 
It  may  declare  billiard  and  pool  halls  and 
bowling  alleys  nuisances  and  forbid  them. 
That  is  a  legitimate  exercise  of  the  police 
power.  State  v.  Noyes,  30  N.  H.  279; 
Freund,  Pol.  Power,  §  193. 

Now  the   legislature  may   delegate   this 
power  to  municipal  corporations,  to  be  ex- 
ercised within  their  corporate  boundaries. 
"After  repeated  challenge  of  municipal  au- 
thority to  exercise  the  police  power,  on  the 
ground  that  it  is  a  sovereign  power  and 
therefore  nondelegable,  the  doctrine  is  firm- 
ly established  and  now  well  recognized  that 
the  legislature  may  expressly  or  by  implica- 
tion delegate  to  municipal  corporations  the 
lawful  exercise  of  police  power  within  their 
boundaries;  the  measure  of  power  thus  con- 
ferred is  subject  to  legislative  discretion." 
28  Cyc.  Law  &  Proc.  p.  693,  and  the  many 
cases    there    cited.     And    Judge    Freeman 
states  in  his  note  to  Robinson  v.  Franklin, 
34  Am.  Dec.  625,  632,  that  "discretionary 
powers  granted  to  a  municipal  corporation, 
to  be  ei^ercised  according  to  its  judgment 
as  to  the  necessity  or  expediency  of  a  given 
measure,  vests  the  corporation,  within  the 
sphere  of  the  powers  delegated,  with  a  con- 
trol as  absolute  as  the   legislature  would 
have  possessed  if  it  had  never  delegated  the 
powers,  and  the  discretion  of  the  municipal- 
ity in  respect  to  the  exercise  of  the  powers 
granted  is  as  wide  as  that  possessed  by  the 
government  of  the  state."     And  in  support 
of   the    statement    he    cites    the    following 
cases:    Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa,  509,  24  Am.  Rep.  756;  Dill.  Mun. 
Corp.  3d  ed.  §  308;  Ex  parte  Burnett,  30 
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Ala.  469;  Osborne  v.  Mobile,  44  Ala.  498; 
Ex  parte  Wall,  48  Cal.  321,  17  Am.  Rep. 
425;  Covington  v.  East  St.  Louis,  78  III. 
550;  Indianapolis  v.  Indianapolis  Gaslight 
&  Coke  Co.  66  Ind.  402;  Perdue  v.  Ellis,  18 
Ga.  591;  Kniper  v.  Louisville,  7  Bush,  601; 
Mayor  v.  Morgan,  7  Mart.  N.  S.  5,  18  Am. 
Dec.  234;  Portland  v.  Portland  Water  Co. 
67  Me.  137;  Heland  v.  Lowell,  3  Allen, 
407,  81  Am.  Dec  670;  State  v.  Dwyer,  21 
Minn.  513;  St.  Paul  v.  Colter,  12  Minn.  46, 
Gil.  16,  90  Am.  Dec.  278;  Taylor  v.  Caron- 
delet,  22  Mo.  110;  Metcalf  v.  St.  Louis,  11 
Mo.  103;  State  v.  Noyes,  30  N.  H.  288; 
Howe  V.  Plainfield,  37  N.  J.  L.  146;  Brick 
Presby.  Church  v.  New  York,  5  Cow.  541; 
Markle  v.  Akron,  14  Ohio,  590;  Respublica 
V.  Duquet,  2  Yeates,  500;  State  ex  rel. 
Burton  v.  Williams,  11  S.  C.  291;  Trigally 
V.  Memphis,  6  Coldw.  389;  Milne  v.  David- 
son, 16  Am.  Dec.  189,  and  note  (5  Mart.  N. 
S.  409). 

Now,  turning  again  to  the  statute  under 
consideration,   we  find   that   the   board   of 
trustees  of  incorporated  towns  are  expressly 
empowered    to   declare    what    sJiall   consti- 
tute a  nuisance,  and  to  prevent  the  same. 
This  delegation  of  authority  is  apparently 
as  broad   and  comprehensive  aa  the  legis- 
lature   could   make    it,   and,    according    to 
some   decisions,   grants   to    a   municipality 
the  power  to  declare  anything  local  in  its 
character  and  operation  a  nuisance  which 
the    legislature    could    constitutionally    in- 
clude in  a  statutory  definition  of  the  word, 
and  thus  leaves  the  municipal  power  in  this 
respect  limited  only  by  the  state  and  Fed- 
eral Constitutions.     But  according  to   tiie 
greater    weight    of    authority    this    grant 
empowers   a  municipality   to   declare   only 
those  things  a  nuisance  which  are  so  per  se, 
or  which  by  reason  of  their  location  or  use 
may  become  such  within  the  common- law  or 
statutory  definition  of  a  nuisance,  or  those 
things    "which    in    their    nature    may    be 
nuisances,  but  as  to  which  there  may  be 
honest  differences  of  opinion  in  impartial 
minds;"  and  according  to  all  the  cases  it 
does  not  and  could  not  authorize  a  munic- 
ipality to   declare   that   a  nuisance   which 
is  clearly  not  so.     Laugel  v.  Bushnell,  197 
III.  20,  58  L.R.A.  266,  63  N.  E.  1086;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  111. 
207,  44  Am.  Rep.  788;  Harmison  v.  Lewis- 
town,   153   III.  313,  46  Am.  St.  Rep.   893, 
38  N.  E.  628;  Kansas  City  v.  McAleer,  31 
Mo.  App.  433;  Glucose  Ref.  Co.  v.  Chicago 
(C.  C.)    138  Fed.  209;   State  v.  lams,  78 
Neb.  678,  11  L.R.A.(N.S.)  736,  111  N.  W. 
604.    The  real  point  of  division  among  the 
authorities  is  whether,  under  this  grant  of 
power  a  municipality  may  enlarge  the  com- 
mon-law   or    statutory    definition    of       a 
nuisance,  or  is  restricted  to  declaring  only 
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those  tbingi  a  nuisance  whloh  in  their 
nature,  character,  and  tendenciea  come  with- 
in the  eatabliahed  definition  of  the  word. 
We  do  not  find  it  neceBsary  to  determine 
this  question}  for  where  under  the  etatu- 
tory  definition  a  thing  may  or  may  not  be 
a  nuiaance,  depending  upon  its  location. 
management,  or  use,  or  upon  the  cooditionfl 
uxistiug  in  the  municipality,  thus  requiring 
the  exercise  of  judgment  and  discretion  in 
determining  the  matter,  it  ia  held  that  un- 
der a  grant  ol  power  Buoh  as  is  contained 
in  this  Btatute  the  action  ol  the  board  of 
trustees,  who  reside  in  the  town  and  are 
familiar  with  local  conditions  and  tur- 
roundings,  and  who  ara  presumed  to  have 
investigated  and  considered  the  matter  in 
all  its  phases,  will  be  conclusive  upon  the 
courts.  Thus,  in  North  Chicago  City  R. 
Co,  V.  Lake  View,  105  III.  207,  44  Am.  Rep. 
78S,  where  it  waa  held  that,  under  a  stfttu- 
tory  grant  of  authority  to  define,  declare, 
and  prevent  nuisances,  a  municipality  might 
forbid  the  using  of  steam  as  a  motive  power 
on  a  public  street,  it  was  said:  "We  do 
not  at  all  question  tbe  general  proposition, 
which  has  been  argued  with  so  much  elabo' 
ration  by  appellant's  counsel,  Lliat  under 
a  general  grant  of  power  over  s 
like  the  one  in  question,  town  authorities 
have  no  power  to  pass  an  ordinance  de- 
claring a  thing  a  nuisance  whicli 
is  clearly  not  one.  The  adoption  of  such 
an  ordinance  would  not  be  a  legitimate 
ercise  of  the  power  granted,  but,  on  the  ( 
trary,  would  be  an  abuse  of  it.  But 
doubtful  cases,  where  a  thing  may  or  may 
not  be  a  nuisance,  depending  upon  a 
of  circumstances  requiring  judgment  and 
discretion  on  the  part  of  the  tonn  authori- 
ties in  exercising  their  legislative  functions, 
under  a  general  ilelcj^ntion  of  power  like 
the  one  we  are  coneiilering,  tlicir  action, 
under  such  circuni stances,  would  be  con- 
elusive  of  the  question."  The  same  doc- 
trine was  adhered  to  in  Harmison  v.  Lewis- 
town,  152  111.  313,  46  Am.  St.  Eep.  803, 
38  N.  E.  028,  where  it  was  held  that  a  city 
or  village  might  by  ordinance  forbid 
slaughterhouses  within  its  corporote  limits. 
The  syllabus  of  that  case  is  as  follows: 
"Under  a  general  power  over  nuisances, 
town  authorities  cannot  declare  a  thing  a 
nuisance  which  is  clearly  not  one;  but  if 
the  thing  is  of  eucb  character  that  it  might 
or  might  not  be  a  nuisance,  depending  up- 
on circumstances,  the  action  of  such  au- 
thorities, in  the  exercise  of  tlifcir  legisla- 
tive functions,  will  be  conclusive." 

In  Kansas  City  v.  McAleer,  31  Mo.  App. 
433,  Justice  Ellison  announces  the  same 
rule,  quotes  from  North  Chicago  City  R.  i 
Co.  V.  Lake  View  with  approval,  and  holds 
that  Kansas  City,  having  power  to  define  I 
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I  and  declare  what  shall  constil 
sanc«  and  to  prevent  the  same, 
the  running  of  a  rock-crushing 

any  block  within  the  corporate  1 
there  are  aa  many  as  three  rath 
also  Laugel  t.  Bushnell,  197 
L.R,A.  266,  83  N.  E.  1086.  Tb( 
is  announced  by  Judge  Kohlsant 
Ref.  Co.  V.  Chicago  (C  C.)  13; 
and  be  cites  in  support  thereof 
Corp.  §  378;  North  Chicago  t 
V.  Lake  View,  105  111.  207,  44 
768;  Roberts  t.  Ogle,  30  HI.  4. 
Dec.  201;  Baumgartner  v.  Hast 
575,  60  Am.  Rep.  830;  State 
hain,  42  L*.  Ann.  483,  21  Am.  S 
7  So.  621;  Walker  v.  Jamesor 
598,  28  L.R.A.  679,  683,  49  An 
222,  37  N.  E.  402,  39  N.  E.  86»; 
Qerspach,  33  La.  Ann.  1011;  C 
Chicago,  178  111.  349,  48  L.R.A. 
E.  44;  Cincinnati  v.  Miller,  II 
Reprint,  788;  People  v.  Detroit  ' 
Works,  82  Mich.  472,  9  L.R.A. 
W.  736;  People  v.  Lewis,  86  Mi 
N.  W.  140.  In  Baumgartner  w. 
Ind.  575,  60  Am.  Rep.  830,  the  i 
"We  are  not  unmindful  of  the  i 
municipal  corporation  has  no  po« 
a  thing  as  a  nuisance  which  cacn 
but  while  we  recognize  this  rul 
recognize  the  equally  well-settled 
it  has  the  power  to  treat  aa  i 
a  thing  that  from  its  charactei 
and  surroundings  may  and  do 
such.  In  discussing  this  gecer 
it  was  said,  in  a  recent  case: 
doubtful  cases,  where  a  thing  to: 
not  be  a  nuisance,  depending  upci 
of  circumstances  requiring  judj 
discretion  on  the  part  of  the  tow 
ties  in  exercising  their  leginla 
tions,  under  a  general  delegation 
like  tlie  one  we  are  considering, 
tion,  under  such  circumstances, 
conclusive  of  the  question.'  Nort 
City  R.  Co.  V.  Lake  View,  105  I! 
Am.  Rep.  788.  The  chancellor 
course  of  a  discussion  of  the  qi 
the  famous  case  of  Hart  t.  Albani 
213,  said:  'It  therefore  beooniea 
in  all  populous  towns  and  crot 
bors,  to  regulate  such  matters 
ordinances.  And  public  policy  icq 
the  corporation  of  the  place,  oi 
tors  of  tbe  port,  should  not  be  d 
the  exercise  of  those  powers,  i 
have  clearly  transcended  their  a 
See  also  Walker  v.  Towle,  156  Ii 
L.R.A.  74fl,  GQ  N,  E.  20;  Chica 
ig  System,  214  111,  628,  70  I 
73  N.  k  1035,  2  A.  A  E.  Ann. 
St.  Paul  V.  Haugbro,  93  Minn.  69. 
441,  106  Am.  St.  Rep.  427,  100  N. 
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2  A.  &  E.  Ann.  Cas.  580;  Ex  parte  Cheney, 
90  Cal.  617,  27  Pac.  436;  Waters-Pierce  Oil 
Co  V.  New  Iberia,  47  La.  Ann.  863,  17  So. 
343. 

Now,  under  our  statute  (§  4751,  Snyder's 
Oomp.  Laws  1909),  and  by  the  common 
law,  anything  which  annoys,  injures,  or 
endangers  the  comfort,  repose,  health,  or 
safety  of  others  is  a  nuisance.  And  who 
can  say  that  a  public  billiard  hall  or  pool 
room  operated  for  gain  in  a  small  town  may 
not  through  its  management  or  use,  or  on 
account  of  local  conditions  and  surround- 
ings, become  a  nuisance,  or  that  it  is  not 
a  thing  "which  in  its  nature  may  be  a  nui- 
sance, but  as  to  which  there  may  be  honest 
difTerences  of  opinion  in  impartial  minds?" 
Bowling  alleys,  tenpin  alleys,  and  stages 
for  ropedancing  were  held  at  common  law 
to  be  nuisances  per  «e.  1  Hawk  P.  C.  by 
Curwood,  chap.  82,  §  6;  Hall's  Case,  1 
Mod.  76,  2  Keble,  846.  In  Tanner  ▼.  Al- 
bion, 5  Hill,  121,  40  Am.  Dec.  837,  it  is 
held  that  a  tenpin  alley  kept  for  gain  is  a 
nuisance  at  common  law,  and  may  be  pro- 
hibited by  a  municipal  corporation  under 
a  charter  authorizing  it  to  make  by-laws 
relative  to  nuisances,  although  the  printed 
rules  of  such  alley  posted  up  therein  pro- 
hibited all  betting  and  the  attendance  of 
minors.  In  the  opinion  the  court  said: 
'Establishments .  of  this  kind  in  populous 
fommiinities  are,  at  best,  and  even  when 
used  without  hire,  very  noisy,  and  have  a 
tendency  to  collect  idle  people  together  and 
detain  them  from  their  business.  When 
built  and  kept  on  foot  for  gain,  the  owner 
is  interested  to  invite  and  procure  as  full 
nn  attendance  as  possible,  day  after  day; 
and  for  this  purpose  temptations  beyond 
mere  amusement  are  often  resorted  to,  such 
as  drinking  and  gaming.  So  far  as  I  have 
been  able  to  discover,  erections  of  every 
kind  adapted  to  sports  or  amusements, 
having  no  useful  end,  and  notoriously  fitted 
tip  and  continued  with  the  view  to  make  a 
profit  for  the  owner,  are  considered  in  the 
l>ook8  as  nuisances.  Not  that  the  law  dis- 
countenances innocent  relaxation;  but  be- 
cause it  has  become  matter  of  general  ob- 
f^orvation  that,  when  gainful  establish- 
ments are  allowed  for  their  promotion,  such 
pstablishments  are  usually  perverted  into 
nurseries  of  vice  and  crime.  Common 
stages  for  ropedancers  have  been  adjudged 
nuisances  at  the  common  law:  'not  only,' 
^ays  Hawkins,  'because  they  are  great  temp- 
tations to  idleness,  but  also  because  they 
are  apt  to  draw  together  great  numbers  of 
disorderly  persons,  which  cannot  but  be 
t^ery  inconvenient  to  the  neighborhood.'  1 
Hawk.  P.  C.  by  Garwood,  chap.  32,  §  6. 
...  I  naention  common  stages  for  rope- 
dancing,  because  bowling  alleys  were  long 
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since  held  to  stand  on  the  same  footing. 
Hall's  Case,  1  Mod.  76.  Hall,  a  ropedancer, 
had  erected  a  stage,  or  was  about  erecting 
one,  at  Charing  Cross,  which^the  court  of 
King's  bench  pronounced  to  be  a  nuisance. 
Hale,  Ch.  J.,  mentioned  as  a  precedent, 
'that  in  the  eighth  year  of  Charles  I.,  Noy 
came  into  court  and  prayed  a  writ  to  .pro- 
hibit a  bowling  alley  erected  near  St.  Dun- 
Stan's  church,  and  had  it.'  In  the  report 
of  Hall's  Case,  in  2  Keble,  846,  Chief  Jus- 
tice Hale  is  represented  as  saying  that  'Noy 
prayed  a  writ  to  remove  a  bowling  alley, 
and  had  it,  without  any  presentment  at 
all.'  Thus  we  see  Hawkins  is  sustained  by 
the  highest  authority  in  saying  that  such 
places  cannot  but  be  nuisances.  The  ten- 
dency of  the  alley  being  well  known,  it  waa 
adjudged  to  be  a  nuisance  of  itself;  and  a 
writ  accordingly  issued  to  remove  it  with- 
out any  trial.  Now,  this  is  not  because 
ropedancing,  or  playing  at  ninepins,  or  any 
other  game  with  bowls  is  a  mischief;  nor 
that  being  a  spectator  at  a  ropedance  is 
censurable  in  the  least.  Such  acts  are  not 
nuisances.  In  themselves  they  are  entirely 
innocent.  The  nuisance  consiRts  in  the 
common  and  gainful  establishment  for  the 
purpose  of  sports,  having  the  aptitude  and 
tendency  of  which  Hawkins  speaks;  not 
that  this  always  produces  the  consequencea 
of  which  he  complains,  but  because  there 
is  imminent  danger  of  its  doing  so." 

This  decision  was  followed  in  Updike  t. 
Campbell,  4  E.  D.  Smith,  570,  where  it  waa 
held  that  a  contract  leasing  certain  prem- 
ises for  the  purpose  of  conducting  a  bowling 
alley  therein  was  void,  because  the  leasing 
was  for  an  illegal  purpose.  And  State  t. 
Haines,  30  Me.  66,  holds  the  running  of  a 
bowling  alley  an  indictable  nuisance,  and 
says  that  it  was  such  at  common  law.  And 
we  see  no  distinction  in  principle  between  a 
bowling  alley  and  a  billiard  hall.  We  do 
not  desire  to  be  understood,  however,  as 
holding  that  billiard  halls  and  bowling  al- 
leys are  nuisances  per  «e.  There  are  plenty 
of  modem  decisions  to  the  effect  that  they 
are  not,  and  with  them  we  are  in  entire 
accord.  We  cite  these  cases  merely  for  the 
purpose  of  showing  how  they  were  regarded 
by  the  common  law,  and  the  differences  of 
opinion  that  exist  even  among  the  courts 
in  regard  to  the  matter.  Tliat  they  may  be- 
come nuisances,  however  from  the  manner 
in  which  they  are  conducted,  managed,  or 
used,  from  the  character  and  conduct  of  the 
people  who  frequent  them,  or  on  account 
of  local  conditions  or  surroundings,  no  one 
will  deny.  They  are  not  recognized  as 
necessary  or  useful,  no  one  has  an  inherent 
right  to  engage  in  that  business,  and  the 
business  is  subject  to  regulation  or  abso- 
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lute  prohibition  by  the  itAte  or  ita  duly 
Buthorized  agenciea. 

The  case  of  Ex  parte  Murpby,  8  Cal.  App. 
iiO,  07  Pac.  ]00,  IB  a  case  very  like  the  one 
at  bar.     Section  II,  art.  11,  of  the  Consti- 
tution   ot    California,    provides    that    "any 
county,  city,  town,  or  townihip  may  maka 
and  euforee  within  its  limits  all  such  local, 
police,   aanitary,   and   other   regulation!   aa 
are  not  in  conflict  with  general  lawa."    Un- 
der this  proviaion  the  city  of  South  Paaa- 
dena    pasaed    an  ordinance    in    the    exact 
words  of  the  ordinance  of  Eldorado  now  i 
question.      Murphy   was    convicted   of   vi< 
lating  the  ordinance,  and  made  applicatic 
to  the  court  of  appeal  (or  a  release  by  wr 
of   habeas   corpus,   contending  tliat   the  o 
dinance  was  void,  in   that  pool  rooms   ai 
not  a  nuisance  per  t«,  and  that  it  was  ni 
within  the  power  of  the  board  of  trustees 
of  Psaadena  to  enact   the   ordinnnce. 
court  in  holding  the  ordinance  valid  s 
"We   inajr  concede   at   the   outset   that   the 
buaineas  of  conducting  a  public  billiard  ball 
and   pool   room   is   not   per  ae   a   nuisance. 
In  the  ci«e  of  Ek  parte  Meyers,  7  Cal.  App. 
52S,  94  Pac.  870,  this  court,  in  conaideriiig 
tbe   validity   of   'an   ordinance    prohibiting 
minors    from    visiting     .     .     .     public    bil- 
liard     and      pool      rooma,     .     .     .'     aald : 
That  a  billiard  hall  is  immoral  p«r  m  be- 
cause it  ie  public  will  hardly  be  contended 
by    anyone'      Petitioner    inaists    that, 
less  the  business  is  held  to  be  immoral, 
«  nuisance  per  ee,  it  is  not  subject  to 
exercise   of   the  city'i   police   power  to 
extent  that  it  may  be  prohibited.     His  c 
tention  is  that  billiard  halls  and  pool  roc 
fall  within  that  class  of  caaea,  tbe  conduct 
of  which  might,  by  reason  of  the  character 
of    the    business,    prove    obnoxious    or    in- 
jurious to  health,  or  aJTect  tbe  comfort  and 
welfare   of  others,   such   aa   laundries,   tan- 
iieriea,  and  soap  factoriea;  that  aa  to  those 
the  power  of  a  municipality  is  to  regulate 
only.    This  is  true  aa  to  that  claas  of  huai- 
nesB    recognized    as    necessary    and    useful 
employmenta,   but   the    ciiarncter   of   which 
renders   their   operation   obuoxioua   to   the 
health,  welfare,  or  comfort  of  others  in  the 
community.     'The   question   of   the   reaaon- 
ableneaa  of  ordinancea  regulating  the  con- 
duct of  auch  business,   and  excluding  their 
operation  from,  or  confining  it  to,  certain 
prescribed   limits,   as   well   aa   the   uniform 
operation  of  the  same,  ia  always  a  proper 
aubject   for   judicial   inquiry.      Such   avoca- 
tiona  being  necessary  and   useful,  the  citi- 
zen, under  proper  restrictions,  has  a.  funda 
mental   right  to  engage  therein.     Ex  parte 
Drexel,   147   Cal.  763,  2   L.R.A.(N.S.)    688, 
82  Pac.  429,  3  A.  ft  E.  Ann.  Cas.  8T8.    When 
dealing  with  a  nonuseful  calling,  the  power 
of  the  municipality   ia  much  broader.     The 
.!l  LR.A.(N.S.) 


duct  fa 
tenden< 


liard  h 

undoub 

of  Ex 
court  li 

fleece  tl 
bling  h 
be  adn 
Cook,  ] 


Allen, 
buainea 


of  whic 

habita 

Tuttle, 

St.  Rep 
(SUte 
L.R.A 
J077. 
liard  hi 


citisena 

notwith 
nuisanc 
pending 
enee  of 

finding. 
Regnlal 
atringei 


1910. 


Re  JONES. 


555 


In  ull  ca^cs,  however,  the  extent  to  which 
the  power  shall  be  exercised  is  a  matter  for 
the  legislative  body  ol  the  municipality  to 
determine." 

The  supreme  court  of  Kansas  in  the  case 
of  Burlingame  v.  Thompson,  74  Kan.  393, 
86  Pac.  449,  11  A.  k  E.  Ann.  Cas.  64,  sus- 
taining an  ordinance  prohibiting  the  main- 
tenance and  operation  of  pool  tables  for 
hire  in  a  city  of  the  third  class,  said: 
"Many  games  and  practices  may  be  detri- 
mental to  the  welfare  of  a  conununity  which 
are  unaccompanied  by  boisterousness  and 
cannot  be  classed  with  nuisances  of  the  dis- 
turbing kind.  Some  of  the  most  enticing 
are  reported  as  'gentlemen's  games'  in  play- 
ing with  the  nicest  decorum  is  observed. 
So,  the  constant  tendency  to  become  dis- 
orderly may  be  but  one  of  the  faults  of  the 
small-town  pool  room.  It  may  be  vicious, 
and  not  be  loud.  The  supreme  court  of 
Nebraska  has  said  that  a  pool  hall  in  a 
village  is  apt  to  degenerate  into  a  trystlng 
place  for  idlers  and  a  niduM  for  vice.  Mor- 
gan V.  State,  64  Neb.  369,  90  N.  W.  108.*' 
They  are  evidently  so  regarded  by  the  law- 
making power  in  our  state,  for  by  f  681 
of  Snyder's  Compiled  Laws  we  find  it  pro- 
vided that  cities  of  the  first  class  "shall 
have  authority  to  levy  and  collect  a  license 
tax  on  ...  dramshops,  saloons,  li- 
quor sellers,  billiard  tables,  and  other  gam- 
bling tables,  bowling  alleys,"  etc.;  and,  by 
§  683,  that  "the  city  council  shall  have  pow- 
er to  enact  ordinances  to  restrain,  prohibit, 
and  suppress  tippling  shops,  billiard  tables, 
bowling  alleys,  houses  of  prostitution,  and 
other  disorderly  houses,"  etc.  To  say  the 
least,  the  statute  casts  a  shadow  on  their 
reputation  by  the  company  to  which  it  as- 
signs them.  And  also  it  would  be  peculiar 
if  the  statutes  which  have  granted  to  cities 
of  the  first  class,  ordinarily  well  policed, 
the  power  to  suppress  billiard  halls  and 
pool  rooms,  should  be  construed  to  withhold 
that  power  from  towns  and  villages  often 
possessing  little  or  no  police  protection, 
[n  our  opinion  our  statutes  are  not  suscep- 
tible of  that  construction. 

Our  conolusions  therefore  are:  First, 
that  the  legislature  may  lawfully  delegate 
to  municipal  corporations  the  jjower  to  de- 
;lare  what  shall  constitute  a  nuisance  with- 
in its  corporate  boundaries,  and  the  power 
to  prevent,  abate,  or  remove  the  same.  Sec- 
>nd,  that  under  such  delegation  of  power 
the  municipality  may  not  lawfully  declare 
&  thing  a  nuisance  which  clearly  is  not 
)ne,  but  that  it  may  declare  anything  a 
luisance  which  is  so  per  ae,  or  which  by 
reason  of  its  location,  management,  or  use, 
>r  on  account  of  local  conditions  or  sur- 
roundings, may  or  does  become  a  nuisance 
within  the  common-law  or  statutory  defini- 
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tion  thereof,  or  those  things  which  in  their 
nature  may  be  nuisances,  but  as  to  which 
there  may  be  honest  differences  of  opinion 
in  impartial  minds.  Third,  that  where  a 
thing  neither  necessary  nor  useful  may  or 
may  not  be  a  nuisance,  depending  upon  a 
variety  of  facts  and  circumstances,  or  up- 
on local  conditions  and  surroundings,  the 
determination  of  the  question  by  the  munic- 
ipality through  its  legislative  body,  is,  un- 
der such  a  grant  of  power,  conclusive  upon 
the  courts.  And,  fourth,  that  billiard  halls 
and  pool  rooms  are  not  protected  as  neces- 
sary or  useful  institutions;  that  they  may 
or  may  not  be  nuisances,  depending  upon 
circumstances;  and  that  the  determination 
of  that  question  locally  by  the  town  trus- 
tees of  Eldorado  is  conclusive  upon  us.  We 
therefore  hold  the  section  of  the  ordinance 
in  question  to  be  valid. 

Was  there  such  a  trial  of  the  case  be- 
fore the  town  justice  as  would  warrant  a 
judgment    of   conviction  f      The    judgment, 
omitting  the  caption,  readi  in  part  as  fol- 
lows:    "And  now,  on  this  the  25th  day  of 
January,   1910,   came  on  to  be  heard  the 
above-entitled  matter,  the  plaintiff  present 
by  W.  G.  Austin,  special  attorney  for  the 
plaintiff,  and  the  defendant  present  in  per- 
son and  by  his  attorney,  J.  T.  Shives.    The 
defendant,   having  waived   arraignment   In 
open  court,  enters  a  plea  of  not  guilty;  and 
both   parties  having  announced   ready  for 
trial,  defendant  waives  jury,  and  thereupon 
the  plaintiff  reads  and  offers  the  complaint 
charging  the  defendant  with  wilfully  and 
unlawfully  engaging  in,  establishing,  open- 
ing, keeping,  carrying  on  and  assisting  in 
carrying  on,  maintaining  and  assisting  in 
maintaining  a  pool  room  and  place,  by  then 
and  there,  to  wit,  on  January  24,  1910,  in 
Eldorado,    Oklahoma,   keeping   pool   tables 
for  hire  and  for  public  use  in  violation  of 
ordinance  number  40  of  the  said  incorpo- 
rated town  of  Eldorado,  Oklahoma.     And 
the  defendant,  after  the  plaintiff  had  proven 
the  ordinance  under  which  said  charge  was 
made,  enters  a  confession  on  his  part  of 
having   committed   the   corporal    acts    and 
matters  therein  charged  against  him;  and 
the  court   after   hearing  the  argument  of 
the  counsel  and  after  duly  and  fully  con- 
sidering the  law  applicable  thereto,  and  the 
evidence  as  produced  and  confessed,  finds 
the  defendant  guilty  as  charged;  and  it  is 
the  order  of  the  court  that  a  fine  of  $25  be 
and  the  same  is  entered  against  the  said  de- 
fendant."   This  judgment  purports  to  have 
been  rendered  upon   "the  evidence  as  pro- 
duced and  confessed;"  no  attempt  has  been 
made  to  show  by  evidence  of  any  kind  that 
no  testimony  was  in  fact  taken;  and  in  the 
face  of  the  judgment  recital  we  will  not  pre- 
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some  that  the  juitice  did  not  in  (ut  hear 
teatimoB;. 

We  therefore  hold  that  the  petitioner' 
impTiBonnient  is  not  illegal.  The  writ  of 
babeaa  corpus  haretofare  isBued  will  ac- 
•ordinglf  be  discharged,  and  the  petitioner 
will  be  remanded  to  the  custody  of  the  town 
marahaL 

It  i I  so  ordered. 

Fnrman,   P.  J.,  and  Dojle,  J,,  oaseni. 


OKLAHOMA  SUPREHE  COURT. 

T.  H.  COLEMAN,  Plff.  in  Err., 

W.  B.  FRAUE,  Counts  Cleric,  et  al 

(—  Okla.  — ,  109  Pae.  92B.) 

Hnnlclpal  corporation  —  public  atlllty 

—  street  Improvement. 

1.  Street  improvenenta  do  not  constitute 
"publio  utilities"  within  the  meaning  of 
the  terra  aa  need  in  S  ^^,  art.  10,  of  the 
ConBtitutioD,  which  prodives  that  "any  in- 
corporated city  or  town  in  this  itate  may. 
by  a  majority  of  the  qualified  property  tax- 
paying  votera  of  inch  city  or  town,  voting 
at  an  election  to  be  held  for  that  purpose, 
be  allowed  to  become  indebted  in  a  larger 
amount  than  that  ipecifled  in  |  20,  for  the 
purpose  of  purchasing  or  constructing  pub- 
lic utilities,  or  for  repairing  the  same,  to 
be  owned  exclusively  by  such  city." 
Same  —  tudebtednesB  —  anbmfsBlon  to 

2.  A  proposition  attempting  to  refer  to 


Headnotea  by  Eadb,  J. 


to  become  indebted  for  tbe  pni 
struction,  or  repair  of  public  oti] 
g  27,  art  10,  of  the  ConatitiitM 
stated  in  such  specific  language 
prise  the  voters  of  the  DAtora  of 
utility  the  city  wiibes  to  pur 
struct,  or  repair. 

(May  10,  IBID.) 

ERROE  to  the  Diatriet  Court 
County  to  review  a    jadgn 
faodantt'  favor  in  a  suit  to  enjc 
jeotion  of  plaintiff*!  property  to 
for  certain  street  inprovementa. 
The  facts  are  sUted  in  the  op 
Mr.  J.  B.  Moore  for  plaintil 
Messrs.  Iiedbetter,  Stuart,  i 
defendants  in  error, 

Kftue,   J.,  delivered   the   opin 
court: 

This  waa  a  suit  instituted  by 
man,  plaintiff  in  error,  agaii 
Frame,  county  clerk  of  Carter  c 
D.  M.  Rumi^,  treasurer  of  Car 
defendanta  in  error,  defendanta 
which  the  plaintiff  in  error  pn 
writ  of  injunction  to  restrain  ( 
ants,  aa  county  cleric  and  ootinty 
respectively,  from  performing  ai 
doing  any  act  imposed  upon  tb 
tending  to  subject  the  property 
in  error  to  the  payment  of  tax 
for  tbe  purpose  of  paying  the  i 
certain  street  improvement,  an 
partment  bonds,  and  creating 
fund  for  their  final  payment, 
below  refused  to  grant  the  injni 
everse  this  order  thia  proo 
error  was  commenced. 

It  is  conceded  by  the  parties  t 


Sote.  —  Wlutt  are  "publio  utilitlea" 
uiitMn  statute  aUavrino  muniiHpaiatf 
to  exceed  debt  Uniit  for  puro/uue  or 
repair  of  publfo  utillttea. 

The  eases  construing  the  term  "public 
utilkiea"  aa  used  in  provisions  allowing 
municipal  corporations  to  exceed  their 
debt   limit   for   the   purchase   or   repair   of 

Sublic  utilities  seem  thus  far  to  be  con- 
ned to  Oklahoma. 

In  addition  to  the  three  cases  cited  by 
the  court  in  Coleuan  v.  Fbamb,  three  oth- 
ers have  been  disclosed  which  have  con- 
strued the  same  statute.  The  provision  of 
the  statute  is  as  follows:  ''Any  incor- 
porated city  or  town  in  this  state  may,  by 
a  majority  of  the  qualified  property  tax- 
paying  voters  of  such  city  or  town,  vot- 
ing at  an  election  to  be  heid  for  that  pur-  ^ 
rioee.  be  allowed  to  become  indebted  in  a 
BTger  amount  than  that  specified  in  g  20, 
for  the  purpose  of  purchasing  or  constnict- 
ing  public  utilities,  or  tor  repairing  the  , 
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same,  to  be  owned  excluBiTely  by 
Okla.  Const,  art  10,  g  27. 

Following  CoLEUAif  v.  Fkucx  i 
under  this  act  in  Dingman  v. 
—  Okla.  — ,  111  Pac.  318,  that 
provements  in  the  natnre  of  app 
viaduits  did  not  constitute  publi 

And  following  the  same  caae 
V.  State,  —  Okla.  — ,  110  Pae 
paving  of  street  and  alley  int 
together  with  the  necesaary  en 
drainage  work  accompanying  it, 
not  to  be  a  "public  utili^'  i 
meaning  of  tbe  act. 

In  Ardmore  v.  State,  —  Okli 
Pac.  D13,  the  decision  in  Bame 
23  Okla.  S07,  99  Pac  927.  cib 
court  in  Coi.SHA)T  v.  Fkaue,  wbi 
and  it  was  held  that  a  public  pi 
owned  exclusively  by  the  city,  wi 
lie  utility"  under  this  statute. 

See  also  the  cases  construing 
which  are  set  out  in  the  opinion 
UAK  V.  Fbaio.  , 
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debtednesB  sought  to  be  created  by  the  is- 
suance of  these  bonds  will  exceed  the  limit 
placed  upon  such  municipalities  by  §  26, 
eirt.  10,  of  the  Constitutioni  and  that  if  the 
;it7  is  allowed  to  incur  further  indebted- 
ness it  must  be  under  §  27  of  the  same 
irticle,  which  provides  that  "any  incorpo- 
rated city  or  town  in  this  state  may,  by  a 
majority  of  the  qualified  property  tax  pay- 
ing voters  of  such  city  or  town,  voting  at 
in  election  to  be  held  for  that  purpose,  be 
illowed  to  become  indebted  in  a  larger 
tmount  than  that  specified  in  §  26,  for  the 
>urpoBe  of  purchasing  or  constructing  pub- 
ic utilities,  or  for  repairing  the  same,  to  be 
>wned  exclusively  by  such  city." 

The  grounds  upon  which  the  plaintiff 
iontends  he  is  entitled  to  relief  are  that  the 
mrposes  for  which  the  bonds  are  to  be  is- 
lued,  to  wit,  "improvement  of  its  streets 
ind  alley  crossings,  to  be  owned  exclusively 
)y  said  city,"  and  "the  improvement  of  a 
Ire  department,"  do  not  fairly  fall  withiii 
iny  of  the  provisions  of  §  27,  supra,  grant- 
ng  the  right  to  vote  bonds,  to  wit:  (a) 
•"or  the  purpose  of  purchasing  public  utili- 
ies;  (b)  for  the  purpose  of  constructing 
tublic  utilities;  (c)  for  the  purpose  of  re- 
airing  the  same. 

The  propositions  presented  to  the  voters 
rere  as  follows:  (1)  "Shall  the  city  of 
Lrdmore,  Oklahoma,  be  authorized  to  issue 
he  negotiable  bonds  of  said  city  in  the  ag- 
regate  amount  of  $35,000  to  raise  means 
OT  the  improvement  of  its  streets  and  al- 
?y  crossings,  to  be  owned  exclusively  by 
aid  city?"  (2)  "Shall  the  city  of  Ard- 
lore,  Oklahoma,  be  authorized  to  issue  the 
pgotiable  bonds  of  said  city  in  the  aggre- 
ate  amount  of  $20,000  to  raise  means  for 
:8  improvement  of  the  fire  department?" 
he  election  was  held  in  pursuance  to  the 
pquirement  of  an  ordinance  passed  by  the 
layor  and  city  council  of  the  city  of  Ard- 
lore,  known  as  "ordinance  No.  250,"  where- 
1  it  was  ordained  that  "a  special  election 
e,  and  hereby  is,  called  to  be  held  in  the 
tty  of  Ardmore,  Oklahoma,  on  the  23d  day 
F  March,  A.  D.  1909,  for  the  purpose  of  sub- 
litting  to  the  qualified  property  tax  pay- 
ig  voters  of  said  city  the  following  prop- 
sitions:  .  .  .  Shall  the  city  of  Ard- 
lore,  Oklahoma,  be  authorized  to  issue  the 
ego ti able  bonds  of  said  city  in  the  aggre- 
eite  amount  of  $35,000  to  raise  means  for 
ie  improvement  of  its  streets  and  alley 
-ossings,  to  be  owned  exclusively  by  said 
ty?  Shall  the  city  of  Ardmore>  Okla- 
oma,  be  authorized  to  issue  the  negotia- 
te bonds  of  said  city  in  the  aggregate 
mount  of  $20,000  to  raise  means  for  its 
oprovement  of  the  fire  department?"  Aft- 
*  these  propositions  were  submitted  to  the 
>ter8  and  duly  approved,  the  mayor  and 
1  L.R.A.(N.S.) 


board  of  commissioners  of  the  city  df  Ard- 
more passed  an  ordinance  entitled,  "An  Or- 
dinance Authorizing  and  Directing  the  Exe- 
cution and  Issuance  of  the  Negotiable  Cou- 
pon Bonds  of  the  City  of  Ardmore,  Carter 
County,  Oklahoma,  for  the  Purpose  of  Pro- 
viding the  Necessary  Funds  for  the  Con- 
struction of  Public  Utilities  in  and  to  be 
Owned  Exclusively  by  Said  City,  to  wit 
.  .  .  In  the  Amount  of  $35,000  for  Street 
Improvements;  in  the  Amount  of  $20,000 
for  Fire  Department  Improvements,"  etc. 
Wherein  it  was  provided  that,  "for  the  pur- 
pose of  providing  the  necessary  funds  for 
the  construction  of  said  additional  .  .  . 
street  improvements  and  fire  department 
improvements,  to  be  owned  exclusively  by 
said  city  as  stated  in  the  preamble  here- 
of, there  shall  be  and  there  are  hereby  or- 
dered and  directed  to  be  issued  the  nego- 
tiable coupon  bonds  of  said  city  as  follows: 
.  .  .  Street  improvement  bonds  to  the 
amount  of  $35,000,  and  fire  department 
bonds  to  the  amount  of  $20,000." 

The  sole  question  presented  by  counsel 
is:  Do  the  above  classes  of  improvements 
fall  within  the  purview  of  "public  utilities" 
as  the  term  is  used  in  §  27,  supra?  It  haa 
been  held  by  this  court  that  the  following 
municipal  improvements  fall  within  the 
term  "public  utilities"  as  used  in  §  27, 
supra:  "Waterworks  and  sewers,"  (State 
ex  rel.  Edwards  v.  Millar,  21  Okla.  448,  96 
Pac.  747 ) ;  "a  convention  hall  to  be  owned, 
controlled,  and  used  exclusively  by  a  city 
to  accommodate  public  gatherings  of  peo- 
ple" (State  ex  rel.  Manhattan  Constr.  Co. 
V.  Barnes,  22  Okla.  191,  97  Pac.  997) ;  "a 
public  park,"  and  the  construction  of  side- 
walks around  the  same,  and  a  driveway 
through  it  and  the  pavement  of  the  streets 
sn^ounding  it,  so  as  to  make  the  same 
more  convenient  and  serviceable  as  a  pub- 
lic park  (Barnes  v.  Hill,  23  Okla.  207,  99 
Pac.  927 ) . 

Counsel  for  defendants  in  error  insist  that 
the  questions  raised  by  counsel  for  plain- 
tiff in  error  have  been  determined  adverse- 
ly to  them  by  the  foregoing  cases;  that,  ap- 
plying the  reasoning  of  the  court  therein 
to  the  case  at  bar,  there  can  be  no  question 
that  "street  improvements"  are  public  utili- 
ties within  the  meaning  of  the  term  as  used 
in  §  27,  supra.  Granting  that  streets  and 
street  improvements  are  public  utilities,  it 
dees  not  follow  that  they  are  the  class  of 
public  utilities  referred  to  in  said  section. 
To  fall  within  the  meaning  of  the  term  as 
there  used,  they  must  not  only  be  public 
utilities,  but  they  must  also  "be  owned  ex- 
clusively by  said  city."  In  State  ex  rel. 
Edwards  v.  Millar,  supra,  after  discussing 
the  meaning  of  the  term  "public  utilities" 
as  used  in  §  27,  this  court  held  that  sew- 
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trt  are  alwaj^t  incident  to  a  well-ordered 
city  or  town,  and  certainly  muHt  tie  in- 
cluded within  the  term  "public  utilities" 
aa  used  iu  g  27,  aupra.  And  sewers,  too, 
more  generally  than  any  other  public  utili- 
ty, are  exclusively  owned  by  citiea.  The 
same  may  tie  said  of  a  waterworks  system, 
a  convention  hall,  a  public  park,  and  its 
repair  or  improvement,  etc.  But  under  the 
laws  of  thia  state  this  is  not  true  of  a 
atreet.  Section  TS3I,  Comp.  Laws  (Okla.) 
1909,  provides  that  "all  avenues,  streets, 
and  alleys  in  cities  which  are  or  may  here- 
after be  laid  out  agreeable  to  law,  shall 
be  and  are  hereby  declared  public  high- 
ways." Section  7S32  of  the  same  article 
provides  that  "each  incorporated  city  of 
more  than  three  hundred  inhabitants,  shall 
constitute  a  separate  road  district,  and  the 
corporate  authorities  of  such  corporation 
shall  have  power  to  appoint  a  road  < 
seer  for  such  corporation,  fix  bis  term  of 
office  and  compensation,"  etc.  Section  942, 
Comp.  Laws  (Okla.)  1909,  provides  that 
"any  city,  town,  or  village  organized  und< 
and  by  virtue  of  a  special  act  or  charter, 
or  under  and  by  virtue  of  any  general  law 
of  Oklahoma,  is  hereby  authorized  and  em- 
powered by  and  through  its  proper  munic- 
ipal olBeers  to  lay  out,  open,  grade,  and 
otherwise  improve  the  atreeta,  alleys,  sew- 
era,  sidewalks,  and  crossings  therein,  and 
to  keep  them  in  repair  and  to  vacate  the 

Whilst  it  is  true  that  streets  are  directly 
under  the  charge  and  control  of  municipal 
authorities,  this  control  is  subject  to  the 
paramount  authority  of  the  sate.  Lennon 
V.  New  York,  65  N,  Y.  381 ;  Re  Sacket,  D. 
A  De  G.  Streets,  74  N.  Y.  95;  Perry  v.  New 
Orleans,  M.  &  C.  R.  Co.  65  Ala.  413,  ZB  Am. 
Itep.  740;  Bsmey  v.  Keokuk.  04  U.  S.  324, 
24  L.  ed.  224.  And  this  primary  legisla- 
tive power  over  municipal  streets  is  itself 
subject  to  the  special  interest  of  the  abut- 
ting property  owners  therein,  which  may 
not  be  interfered  with  without  fair  com- 
pensation for  the  loss  actually  Bustained. 
Elliott,  Roads  &.  Streets,  g  22;  Kalteyer  v. 
Sullivan,  18  Tex.  Civ.  App,  488,  46  S.  W. 
288.  "Individual  owners  of  abutting  prop- 
erty have  a  private  interest  in  the  high- 
way distinct  from  the  public,  of  which  they 
cannot  be  deprived  without  compensation." 
Elliott  on  Roads  t  Streets,  §  403.  "The 
owner  who  dedicates  ground  lor  a  street 
creates  an  easement  extensive  enough  to 
permit  the  city  to  make  any  legitimate  pub- 
lic use  of  it  which  does  not  impair  the  right 
of  passage  or  the  right  of  ingress  and  egress 
to  and  from  adjoining  property.  So,  when 
the  land  is  taken  under  the  right  of  emi- 
nent domain,  all  is  taken  that  is  necessary 
ta  make  the  street  a  public  way  in  all  that 
31  L.R.A.[N.S.) 
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re  not.  By  §  946,  Comp.  Laws  (Okla.)  | 
)09,  all  incorporated  towns,  cities,  and  mu- 
icipal  corporations  in  this  state  are  au- 
lorized  and  empowered  to  purchase,  erect, 
ase,  rent,  manage,  and  maintain  any  sys- 
m  or  part  of  system  of  waterworks,  hy- 
-ants,  and  supply  of  water,  telegraphing, 
re  signals,  or  fire  apparatus  that  may  be 
use  in  the  prevention  and  extinguishment 
'  fires,  and  to  assess,  levy,  and  collect  taxes 
»r  said  purpose,  and  to  do  all  acts  neoes- 
try  to  carry  such  lease  and  contracts  of 
irchase,  erection,  or  maintenance  into  ef- 
ct.  All  such  property  purchased  to  be  ex- 
usively  owned  by  the  city,  under  the  form- 
'  decisions  of  this  court,  may  well  be 
assed  as  "public  utilities;"  but  before  § 
f,  supra,  may  be  invoked  to  authorize  their 
irchase,  construction,  or  repair,  it  will  be 
"cessary  to  submit  the  question  of  its  pur- 
laae  to  the  people  in  such  a  way  that  the 
inds  arising  from  the  indebtedness  incurred 
Ay  not  be  used  for  any  other  purpose.  A 
ropoeition  attempting  to  refer  to  the  quali- 
id  property  tax  paying  voters  of  a  city 
hetber  said  city  shall  be  allowed  to  become 
idebted  for  the  purchase,  construction,  or 
'pair  of  public  utilities  under  §  27,  art. 
),  of  the  Constitution,  must  be  stated  in 
tch  specific  language  as  to  apprise  the  vot- 
s  of  the  nature  of  the  public  utility  the 
ty  wishes  to  purchase,  construct,  or  re- 
lir. 

Under  the  circumstances,  we  are  of  the 
>inion  that  the  plaintiff  in  this  case  was 
ititled  to  the  relief  prayed  for. 
The  judgment  of  the  court  below  is  there- 
re  reversed,  and  the  cause  remanded,  with 
rections  to  proceed  in  accordance  with 
lis  opinion. 


Dunn,   Ch.  J.,  and  Williams, 
id  Turner,  JJ.,  concur. 


Petition  for  rehearing  denied  September 
I,  1910. 
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« 

F.  H.  MERKILL,  Respt., 

V. 

3S  ANGELES  GAS  &  ELECTRIC  COM- 
PANY, Appt. 

(—  Cal.  — ,  111  Pac.  634.) 

ppeal  ^  refusal  to  submit  interroga- 
topy  —  error. 

1.  It  is  not  error  to  refuse  to  submit 
the  jury  a  special  interrogatory  if  an 

terrogatory   suomitted   by   the   court   of 
s  own  motion  was  fair  and  full. 

ime—  Immaterial  Interrogatory. 

2.  It  is  not  error  to  refuse  to  submit  to 
I  L.R.A.(N.S.) 


the  jury  a  special  interrogatory  if  the  re- 
turn of  the  answer  expected  by  the  one  pro- 
pounding it  would  not  control  a  general 
verdict  in  favor  of  his  opponent. 

Proximate  cause  —  explosion  ^  escap- 
ing gas  — Are. 

3.  A  gas  company  cannot  escape  liability 
for  injury  to  the  patron  of  a  restaurant 
by  the  explosion  of  gas  from  a  leak  which 
it  negligently  fails  to  repair,  by  the  fact 
that  the  gas  was  exploded  by  the  failure  of 
the  restaurateur  to  extinguish  a  fire  in  the 
building,  on  the  theory  that  the  latter's 
negligence  was  the  proximate  cause  of  the 
injury. 

Damages  —  mental  snlTerlng  •«  negli- 
gent injury. 

4.  The  mental  suffering  for  which  the  law 
permits  an  allowance  of  damages  when  it 
IS  caused  by  personal  injuries  inflicted  by 
another's  negligence  may  include  the  men- 
tal worry,  distress,  grief,  and  mortification 
which  may  be  shown  to  exist  because  of 
the  injury. 

(October  19,  1910.) 

APPEAL  by  defendant  from-  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County,  in  plaintiff's  favor,  and  from  an  or- 
der denying  a  new  trial  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  l^  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Cheney,  Gibson, 
Trask,  Dnnn,  A  Orntcher,  and  LeRoy 
M.  Edwards,  for  appellant: 

The  court  erred  in  declining  to  submit 
to  the  jury  the  question  as  to  whether  or 
not  the  defendant's  negligence,  if  any,  was 
the  proximate  cause  of  the  explosion. 

Puckhaber  v.  Southern  P.  Co.  132  Cal. 
363,  64  Pac.  480;  Chicago,  I.  ft  L.  R.  Co.  v. 
Martin,  31  Ind.  App.  308,  65  N.  E.  591; 
McGahan  v.  Indianapolis  Natural  Gas  Co. 
140  Ind.  335,  29  L.R.A.  355,  49  Am.  St. 
Rep.  199,  37  N.  E.  601 ;  New  York,  G.  &  St. 
L.  R.  Co.  V.  Perriguey,  138  Ind.  414,  34  N. 
E.  233,  37  N.  E.  976;  Indianapolis  Street 
R.  Co.  V.  Schmidt,  38  Ind.  App.  202,  71  N. 
E.  663,  72  N.  E.  478;  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  C.  169,  50  S.  E.  561 ; 
Edwards  v.  Atlhntic  Coast  Line  R.  Co.  129 
N.  C.  78,  39  S.  E.  730;  Snider  v.  New  Or- 
leans ft  C.  R.  Co.  48  La.  Ann.  1,  18  So.  695; 
Feille  v.  San  Antonio  Traction  Co.  48  Tex. 

Note.  —  Mental  suffering  arising  from 
contemplation  of  disfigurement  or  mutila- 
tion as  element  of  damages  for  personal  in- 
juries is  considered  in  the  note  to  Diamond 
Rubber  Co.  v.  Harryman,  15  L.R.A.(N.S.) 
775. 

Anticipation  as  an  element  of  proximate 
cause  is  considered  in  the  note  to  Kreigh 
V.  Westinghouse,  C.  K.  ft  Co.  11  L.R.A. 
(N.  S.)   684. 
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Civ.  App.  541,  107  S.  W.  367 ;  Milwaukee  ft 
fit.  P.  R.  Co.  y.  Kellogg,  94  U.  S.  460,  24 
'  L.  ed.  260;  Goodlander  Mill  Co.  v.  Stand- 
ard oil  Co.  27  L.R.A.  883,  11  C.  C.  A.  253, 
24  U.  S.  App.  7,  83  Fed.  400;  Gulf,  C.  t  S. 
P.  R.  Co.  V.  Williams— Tei.  Civ.  App.—,  39 
8.  W.  967;  Plyer  t.  Paoifle  Portland  Cemeot 
Co.  152  Cal.  126,  92  Pac.  57, 

The  court  erred  in  instructing  the  jury 
that  plaintiff  could  recover  damages  for 
mental  worry  which  he  had  endured  or  will 
endure  because  of  the  injuries  received  b; 
hini. 

Maynard  v.  Oregon  R.  k  Nav.  Co.  48  Or. 
IS,  66  L.R.A.  477, '78  Pac.  983;  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Caulfleld,  11  C.  C.  A. 
BB2,  27  U.  B.  App.  368,  83  Fed.  3B6;  Linn 
*.  Duquesne,  204  Pa.  551,  93  Am.  St.  Rep. 
800,  54  Atl.  341;  Johnson  v.  Wells.  F.  ft 
Co.  6  Nev.  224,  3  Am.  Rep.  246;  Planters 
Oil  Co.  V.  Mansell,— Tei.  Civ.  App.—,  43  S. 
W,  913;  Southern  P.  Co.  v.  Hetier,  1  L.ll.A. 
(N.S,)  288,  68  C.  C.  A.  28,  135  Fed.  272; 
Indianapolis  ft  St.  L.  R  Co.  v.  Stables,  62 
111.  313;  Chicago,  B.  ft  Q.  R.  Co.  v.  Hines, 
45  111.  App.  299;  Augusta  ft  8.  R.  Co.  v. 
Randall,  86  Oa.  2BT,  11  S.  E.  706;  Giffen 
V.  Lewiaton,  0  Idaho,  231,  65  Poe.  645;  At- 
efaieon,  T.  ft  S.  F.  R.  Co.  v.  Chance,  67  Kan. 
41,  4S  Pac.  62;  Texas  Mexican  R.  t.  Doug- 
laas,  69  Tex.  694,  7  S.  W.  77;  Parsons  v, 
Lindsay,  26  Kan.  426;  Van  de  Venter  v. 
Chicago  City  R.  Co.  28  Fed.  32;  Anthony 
v.  Louisville  A  N.  R.  Co.  27  Fed.  724. 

Messrs,  Iittwler,  Allen,  Van  Drke,  A 
Jntten  also  for  appellant. 

Mr.  Eriiesi  E.  Wood  for  respondent 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  dam- 
ages for  injuries  sustained  by  plaintiR 
through  defcDdant's  alleged  negligence.  Tlie 
charge  of  negligence  is  that  defendant,  en- 
gaged in  the  business  of  supplying  gas, 
whila  BO  supplying  a  restaurant  in  the  city 
of  Los  Angeles,  negligently  and  carelessly 
permitted  gas  to  escape  froin  its  pipes  and 
collect  in  and  about  the  building,  and  neg- 
ligently and  carelessly  caused  this  gas  to 
explode  with  great  force  and  violence, 
whereby  were  inflicted  upon  the  piaintilT 
the  injuries  complained  of.  The  answer  was 
a  general  denial  of  negligence.  A  trial 
was  had  before  a  jury,  and  a  verdict  ren- 
dered for  plaintiff  in  the  sum  of  $10,000. 
Judgment  followed  the  verdict.  Upon  the 
motion  for  new  trial  the  court  made  its  or- 
der that  it  would  grant  the  same  unless 
plaintiff  filed  a  written  consent  to  a  reduc- 
tion of  the  jndgment  to  the  sum  of  96,- 
666.  Thia  plaintiff  did,  and  from  the  judg- 
ment so  modified,  and  from  the  court's  or- 
31   L.R.A.(N.8.) 


der  refusing  to  grant  ita  motiai 
trial,   defendant   appeals. 

The   facts,   in  brief,   are    the* 
riving  at  his  restaurant  at  >boi 
of  the  morning  of  the  exploaioi 
the   proprietor,   noticed    th«    am 
and    telephoned   to   defendant's 
gas  was  escaping  and  that  be  w 
tended    to    immediately.      Noboi 
he   telephoned    again    at    holf-pi 
ing  that  the  smell  was  much  St 
that   there    was   a   dangenma    h 
o'clock  he  telephoned  again  for  t 
tendent.     "I  called  the  gms   com 
times  and  asked  for  the  compla 
ment,  and  asked 
attend  to  that  Is 
'All  right,'  and  I 
to  send  someone 
leak    woB    very 
was   getting   sti 
cashier  telephoDi 
a   strong   smell 
right   away.      N 

the  gas.  He  ca 
between  S  and 
stop  the  flow  o 
man  of  the  mec 
partment  testi£i 
fled  of  the  leak  a 
in  the  morning. 
about  it  before  t 
so,  he  would-  hai 
The  foreman  se 
and  shortly  aJ 
reached  there  i 
without  tools, 
had  tools.    They 

under  the  floor 
gushing  up  wil 
foreman  sent  on 
office  for  a  flash 
to  saw  the  floor 
dark  corner  of  t 

a  hatchet,  test, 
produce  a  spark, 
foreman  gave  di 
tinguish  all  ligl 
Ciessaty  said,  "i 
remarked  that  I 
same  directions 

lunch  white  the 
None  of  tliem  toi 

carried  out,  alt 
was  escaping  in 
titles.  There  w 
gas  was  burning 
When  the  man 
light   and   tools. 
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ash  light  to  Holderman,  the  other  era- 
loyee,  and  told  him  to  proceed.  Holder- 
lan  was  about  10  feet  in  advance  as  they 
alked  toward  t)ie  location  when  the  ex- 
losion  occurred.  Plaintiff  had  entered  the 
istaurant  for  his  lunch,  and  was  just 
bout  to  sit  down  when  the  shock  came, 
oth  his  legs  were  bruised  and  broken  at 
le  ankle,  his  knees  injured,  his  side 
ruised,  his  eye  and  nose  cut.  Abscesses 
trmed.  It  was  six  months  before  he  could 
alk  with  crutches.  At  the  time  of  the 
ial  he  was  still  visibly  suffering  from 
le  results  of  the  injuries. 
Two  propositions  are  advanced  upon  the 
ppeal:  llie  first,  that  the  court  erred  in 
(fusing  to  submit  to  the  jury  certain  spc- 
al  issues  requested  by  defendant.  Sec- 
id,  that  the  court  erred  in  an  instruc- 
On  which  it  gave. 

1.  The  particular  interrogatories  request- 
l  by  defendant,  which  the  court  refused 
I  submit,  were  as  follows:  "(I)  As  soon 
(  defendant's  servants  arrived  at  Cres- 
ty's  caf6,  did  they  notify  Mr.  Cressaty 
•  put  out  all  lights  and  fires?  (2)  Did 
r.  Cressaty  put  out  all  the  lights  and 
*es?  (3)  Was  there  an  open  fire  burn- 
g  in  Mr.  Cressaty's  caf6  from  the  time 
e  defendant's  servants  first  arrived  at 
id  restaurant  up  to  the  time  of  the  ex- 
osionf  (4)  If  you  answer  the  last  ques- 
3n  affirmatively,  was  the  sole  proximate 
.use  of  the  explosion  the  fact  that  an  open 
'e  was  kept  burning  in  the  kitchen  of  Mr. 
ressaty's  caf4T  (5)  If  you  answer  the 
st  question  in  the  negative,  what  was  tlie 
oximate  cause  of  the  explosion?" 
Appellant's  contention  in  this  regard  is 
lat,  notwithstanding  it  may  have  been 
igligent,  if  the  jury,  in  answer  to  its 
oposed  interrogatory,  had  declared  that 
e  sole  proximate  cause  of  the  explosion 
tis  an  open  fire  kept,  burning  in  the 
tchen  of  Cressaty's  caf6,  such  answer 
ould    have   exonerated    it   from   liability. 


son  producing  it.  When  the  logician  is 
considering  the  proximate  cause,  he  has  in 
contemplation  the  moving  influence  itself, 
and  not  at  all  the  person  by  whom  the  im- 
petus was  given.  Thus,  if  an  explosion 
should  occur  upon  a  vessel,  forcing  open 
its  seams  and  admitting  sea  water  which 
damaged  goods,  the  law  having  regard,  as 
has  been  said,  to  the  person,  would  de- 
clare the  explosion  to  have  been  the  proxi- 
mate cause,  and  tlie  person  causing  it,  if 
culpable,  to  be  liable  in  damages  for  the 
goods  injured  by  the  water.  .  But,  to  the 
logician  the  proximate  cause,  the  causa 
causana  of  the  damage,  would  be  sea  water. 
The  cause  of  the  admission  of  the  sea  water 
would  be  the  forcing  apart  of  the  ship's 
seams,  and  the  cause  of  forcing  apart  the 
ship's  seams  would  be  the  explosion.  So 
that,  to  the  logician,  the  explosion  would 
be  the  cause  third  removed,  and  it  with 
the  second  cause,  would  be  causa  causa 
causantis.  The  legal  concept  of  the  proxi- 
mate cause  is  quite  distinct.  It  is  based 
on  the  principle  that  consequences  which 
follow  from  the  original  wrong  in  unbroken 
sequence,  without  an  intervening  sufficient 
independent  cause,  are  natural  and  proxi- 
mate, and  for  these  the  original  wrongdoer 
is  responsible.  Webb's  Pollock,  Torts,  36. 
We  are  not  unmindful  of  the  rule  expressed 
by  Judge  Ray  in  ''Negligence  of  Imposed 
Duties  to  Passengers"  (669,  670),  a  rule* 
which  he  states  in  the  following  language: 
"Where  the  concurring  cause  is  the  in- 
dependent wrongful  act  of  a  responsible 
person,  such  act  arrests  causation,  being 
regarded  as  the  proximate  cause  of  the  in- 
jury; the  original  negligence  being  con- 
sidered merely  as  its  remote  cause.  As  in 
the  law  it  is  the  proximate  and  not  the 
remote  cause  which  is  regarded,  he  who  is 
guilty  of  the  original  negligence  is  not 
chargeable,  but  redress  must  be  sought 
from  him  who  directly  causes  the  injury." 
But  unless  the  rule  as  stated  be  taken  with 


lit    there    are   two   complete    answers   to   one   or  two  very   important  modifications. 


is.  The  first  is  that  to  the  jury  was 
ibmitted  the  interrogatory,  ''What  was 
e  proximate  cause  of  the  explosion?"  and 
ey  answered  it,  "Escaping  gas  through 
igligence  of  the  defendant."  The  inter- 
gatory  which  the  court  did  thus  submit 
as  fair  and  full.  It  was  in  no  way  sug- 
;stive,  as  most  obviously  are  defendant's 
oposed  interrogatories  3  and  4.  ISIore- 
er,  the  proximate  cause  of  the  law  is  not 
e  proximate  cause  of  the  logician,  nor 
en  always  in  strictness  the  proximate 
use  in  fact,  and  a  jury  may  easily  be 
n fused  and  misled  by  overniceties  in  these 
>8tr  act  ions.  In  actions  involving  negli- 
tnce,  when  the  law  regards  the  proximate 
use,  it  is  always  in  reference  to  the  pcr- 
l  L.R.A.(N.S.)  36 


it  is  not  justified  by  the  law.  One  of  these 
modifications  is  that  the  original  wrong- 
doer is  not  relieved,  that  the  proximate 
causation  is  not  always  arrested  by  the 
intervention  of  an  independent  concurring 
cause,  whether  that  independent  concurring 
cause  may  be  classified  as  an  act  of  God, 
or.  the  wrongful  act  of  a  third  person.  If, 
to  illustrate,  a  railroad  company  negli- 
gently left  a  car  of  dynamite  withiA  a 
city  and  at  a  place  prohibited  by  law,  and 
by  the  explosion  of  the  car  injury  was  oc- 
casioned, "causation  would  not  be  arrested," 
and  the  railroad  company  relieved  from 
liability,  whether  the  explosion  was  oc- 
casioned by  a  stroke  of  lightning  or  by  the 
act   of   some   wrongdoer   making  a   target 
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of  the  car  for  rifle  practice.  The  easea 
serve  to  illustrate  tlie  true  rule,  whicli  ia 
that  the  independent  wrongful  act,  to  con- 
■titnte  the  proximate  cauM  by  displKCing 
the  ori^nal  primary  cauae,  muBt  be  ao  dis- 
connected in  time  and  nature  sa  to  make 
it  plain  that  the  damage  occaaioned  was  in 
no  WK7  A  natural  or  probable  consequence 
of  the  original  wrongful  tct  or  omisaion. 
Thus,  a  car  carrying  crude  petroleuni  bad 
no  value  T^;ulating  the  outflow  of  the  oil. 
This  was  negligence  chargeable  to  the  con- 
signor. The  eoneignee,  with  the  knowledge 
that  the  car  was  leaking,  attempted  to 
draw  olT  the  oil  near  the  plaintiff'a  mill, 
tbe  engine  room  of  which  mill  waa  lower 
than  the  railroad  track.  In  the  abaence 
of  a  valve  to  control  the  flow,  the  oil  ran 
out  BO  rapidlj'  that  it  reached  plaintiff's 
engine  room,  exploded,  and  destroyed  the 
mill.  It  was  held  that  the  defendant  con- 
signor was  not  liable  therefor,  in  that  the 
injury  waa  not  a  natural  or  probable  con- 
sequence of  tbe  original  negligent  act  in 
sending  out  the  oil  car  without  a  suitable 
control  valve.  Goodtander  Mill  Co.  v. 
Standard  Oil  Co.  27  L.R.A.  68S,  11  C.  C.  A. 
263,  24  U.  S.  App.  T,  63  Fed.  400.  So  in 
Loekridge  v.  Fealer,  18  Ky.  L.  Rep.  469, 
37  S.  W.  65,  where  plaintiff  had  consigned 
his  horae  for  keeping  to  a  livery  atable, 
'the  horse,  being  improperly  tied,  escaped 
through  the  door  of  tbe  atUile  to  the  pub- 
lic atreet,  where  it  fell  and  killed  itself. 
The  defendant  sought  to  prove  that,  not- 
withstanding the  horse  might  have  been 
n^ligently  fastened,  and  by  reason  of  the 
negligence  Iiave  so  escaped  to  the  atreet, 
yet  that  its  death  was  occasioned  through 
fright  caused  by  the  noiae  and  hullabaloo 
made  by  peraons  on  the  street.  It  was  held 
error  to  refuse  to  admit  the  testimony, 
since  if  it  were  believed  by  the  jury,  it 
would  establiah  that  the  injury  was  oc' 
caaioned  by  an  intervening,  independent, 
and  Bufllcient  wrongful  cause.  But,  upon 
the  other  band,  in  auch  casea  aa  Fastene  v. 
Adame,  49  Cal.  BT,  and  numerous  caaea 
hereinafter  to  be  referred  to  enunciating 
the  aame  principle,  the  concurring  cause 
was  not  regarded  aa  so  independent  in  char- 
acter as  to  relieve  the  first  wrongdoer  from 
responsibility.  Pastene  v.  Adams  waa  an 
action  brought  to  recover  damages  cauaed 
by  the  falling  of  lumber  carelessly  piled 
by  the  defendant  a  long  time  before  the 
injury.  It  waa  urged  by  the  defendant  that 
the  lumber  waa  caused  to  fall  by  the  negli- 
gence of  a  stranger.  It  was  held  that  this 
did  not  constitute  a  defense,  for  tbe  negli- 
gence of  tbe  defendant  merely  concurred 
with  tbe  negligence  of  tbe  stranger,  and 
together  they  constituted  the  direct  pri- 
mary cause.  And  so  Judge  Ray's  defini- 
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nor  to  be  aeo 
portant  furthi 
nal  act  of  ne 
tion,  may  be 
that  the  cone 
tating  tbe  dia 

with  the  ori( 
natrous  result 

The  second 
rogatories  ha 
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aole  proximat 
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case,  would  n 
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by  the  breaking  of  a  chain  and  the  falling 
ofT  of  logs  on  one  of  the  cars.  These  cars 
were  loaded  by  an  independent  contractor. 
Special  interrogatories  were  submitted  to 
the  jury  touching  the  negligence  of  the  de- 
fendant. It  was  possible,  in  the  view  of 
tlie  supreme  court  of  Wisconsin,  that  the 
accident  might  have  occurred  singly  and 
solely  by  reason  of  the  negligence  of  the 
independent  contractor  in  loading  the  cars, 
ind  it  was  held  error  to  refuse  special  in- 
terrogatories covering  this  point.  In  the 
?a8e  which  we  have  under  consideration, 
liowever,  it  is  indisputable  that  the  negli- 
a^ent  act  of  Cressaty  in  permitting  his 
lights  to  bum,  conceding  such  to  be  a  fact, 
ind  conceding  further  that  such  burning 
)f  the  lights  actually  ignited  the  gas  which 
exploded,  constituted  but  one  of  two  con- 
;urrent  causes  of  the  accident.  The  legal 
esult  of  the  jury's  so  finding  could  not 
lave  been  to  relieve  the  defendant  com- 
)any  from  liability,  but  merely  to  declare 
hat  the  company  and  Cressaty  were  joint 
ort  feasors.  Pastene  v.  Adams,  49  Cal. 
J7;  Barrett  v.  Southern  P.  Co.  91  Cal. 
{03,  25  Am.  St.  Rep.  386,  27  Pac.  6GG; 
^wis  V.  Terry,  111  Cal.  45,  31  L.R.A..  220, 
i2  Am.  St.  Rep.  146,  43  Pac.  398;  Muller 
\  Hale,  138  Cal.  168,  71  Pac.  81;  Herr  v. 
^ebanon,  149  Pa.  222,  16  L.R.A.  106,  34 
Vm.  St.  Rep.  603,  24  Atl.  207. 

2.  The  court  instructed  the  jury  as  fol- 
ows:  "If,  on  the  other  hand,  from  such 
onsideration,  and  in  view  of  these  in- 
tructions,  you  should  conclude  that  the 
ilaintiff  ought  to  recover,  then  you  will 
.ward  him  damages  in  such  amount  as,  in 
our  judgment,  will  fairly  compensate  him 
or  the  injuries  which  he  has  sustained; 
^nd,  in  estimating  such  damages,  you  may 
onsider  what,  before  the  accident,  was  his 
ealth  and  physical  ability,  the  extent  And 
ature  of  his  wounds,  hurts,  bruises,  and 
roken  limbs  he  received,  also  the  extent 
o  which,  if  at  all,  the  injuries  he  received 
re  permanent  in  their  character,  as  well 
s  the  physical  suffering  and  menial  worry 
rhich  he  has  endured  or  will  suffer  in  the 
uture  "because  of  the  injuries,  if  any,  also 
he  loss,  if  any,  which  plaintiff  has  sus- 
ained  or  will  hereafter  sustain  by  reason 
f  abatement  of  ability  to  follow  business 
ursuits  or  engage  in  business  employ- 
lents  as  the  direct  results  of  the  injuries 
e  received.  The  law  prescribes  no  measure 
y  which  such  damages  can  be  estimated, 
ut  leaves  it  to  the  sound  discretion  of  the 
iiry  to  fix  the  amount  thereof  in  such 
um  as,  under  all  the  circumstances,  may 
«  deemed  just  and  proper.  The  law  does 
lOt  require  that  the  plaintiff  present  any 
irect  evidence  to  show  the  amount  of  dam- 
ges  which  he  has  sustained,  or  the  amount 
II  L.R.A.(N.S.) 


of  money  which  would  compensate  him  for 
the  injuries  he  has  received.  All  that  is 
necessary  is  to  show  to  the  jury  the  ex- 
tent of  the  injuries,  and  then  it  is  for  the 
jury  to  determine,  in  the  manner  I  have 
indicated,  the  amount  of  damages  which 
ought  to  be  awarded.  In  determining  the 
amount  of  damages,  if  any,  which  should 
be  awarded  to  the  plaintiff  as  compensa- 
tion for  the  injuries  he  has  sustained,  you 
can  add  nothing  by  reason  of  sympathy, 
nor  as  punishment  for  the  defendant.'' 

The  language  of  the  instruction  which 
is  complained  of  is  found  in  the  italicized 
words.  The  complaint  is  twofold.  First, 
that  the  recovery  must  be  limited  to  com- 
pensation for  the  physical  pain  and  mental 
anguish  caused  by  thtf  Uijuries,  and  that 
this  is  very  different  from  a  recovery  for 
the  physical  pain  and  mental  anguish  which 
the  plaintiff  might  have  suffered  because 
of  the  injuries.  Second,  that  the  instruc- 
tion permitted  a  recovery  for  mental  worry 
entirely  disconnected  from  his  physical 
pain,  while  the  law  contemplates  a  re- 
covery for  the  physical  pain  and  for  the 
mental  anguish  or  suffering  only  as  a  part 
of  or  as  growing  out  of  that  physical  pain. 
And  it  is  argued  that  to  tell  the  jury  that 
plaintiff  can  recover  for  mental  worry  is 
to  tell  them  that  they  may  give  him  as 
damages  compensation  for  such  anxiety  as 
he  may  have  undergone,  or  recompense  him 
for  worrying  over  future  inability  to  work, 
the  possible  duration  of  his  injuries,  or  the 
thousand  other  subjects  disconnected  from 
his  physical  pain,  over  which  the  average 
man,  when  idle  and  injured,  may  brood  and 
grieve. 

To  trace  an  injurious  distinction  from 
the  use  of  the  phrase  "because  of,"  instead 
of  the  phrase  "caused  by"  is  mere  logom- 
achy. Even  this  court,  in  laying  down 
the  rule,  declares  that  plaintiff  is  entitled 
to  a  recovery  for  "the  physical  and  mental 
suffering  he  has  sustained  by  reason  of  the 
injury."  Malone  v.  Hawley,  46  Cal.  409. 
If  thus  "by  reason  of  the  injury"  is  a  fair 
equivalent  to  "caused  by  the  injury,"  cer- 
tainly no  just  complaint  can  be  lodged 
against  the  phrase  "physical  and  mental 
suffering  he  has  sustained  because  of  the 
injury." 

The  more  important  objection  to  the  in- 
struction, however,  is  that  found  in  the 
argument  of  the  appellant,  above  adverted 
to;  namely,  that  the  court,  by  its  language, 
permitted  the  jury  to  consider  as  an  ele- 
ment of  damage  not  alone  the  mental  suf- 
fering which  plaintiff  had  sustained  by  rea- 
son of  his  injuries,  and  growing  out  of  the 
physical  suffering  occasioned  thereby,  but 
allowed  the  jury  to  consider  generally  the 
"mental  worry"  which  he  had  endured  and 
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would  in  tbe  future  suIT«r,  caused  by  or 
because  of  or  by  reason  of  these  injuries. 
It  is  said  that  such  worry,  being  remote, 
BpecuUtive,  and  incapable  of  an;thiiig  like 
exact  aBcertainment,  is  not  within  the  con- 
templation of  the  law  permitting  recover]' 
for  physical  pain  and  mental  suffering. 

The  courts  of  the  land  have  divided  up- 
on this  question,  and,  as  it  is  new  to  this 
state,  it  merits  somewhat  detailed  con- 
sideration. Tbe  supreme  court  of  Oregon 
lays  down  the  rule  that  mental  distress  or 
anguish  resulting  from  the  realization  of 
physical  inability,  because  of  the  injury, 
to  properly  care  for  those  dependent  on 
plaintiff  for  support  and  education,  is  not 
an  element  of  consequential  damages  to  be 
recovered  in  an  action  for  personal  in- 
juries. Maynard  v.  Oregon  R.  &  Nav.  Co. 
46  Or.  15,  68  L.R.A.  477,  78  Pac.  983.  In 
Linn  v.  Duquesjie,  204  Pa.  551,  03  Am.  St. 
Rep.  800,  64  Atl.  341,  the  supreme  court 
of  Pennsylvania,  perhaps  as  fully 
other,  sett  forth  the  reasoning  of  the  rule 
adopted  by  that  court  and  contended  for 
here  by  appellant  It  is  as  follow 
"While  in  this  sUte  it  is  a  well-settled  rule 
of  law  that  damages  may  be  allowed  in 
cases  like  this,  for  the  pain  and  anguish  of 
mind  caused  by  the  persona)  injury,  yet 
we  are  not  aware  of  any  case  holding 
that  anguish  of  mind,  wholly  scntimentHl, 
arising  from  a  contemplation  of  a  dilflgure- 
ment  of  person,  can  be  considered  for  the 
purpose  of  swelling  such  damages.  The 
words  'pain  and  anguish  of  mind'  are  used 
in  a  popular  sense  to  denote  such  aa  may 
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sarily  restricted  to  that  arising  from  per- 
sonal injury.  Rut  the  legal  meaning  of 
such  woids  found  in  tbe  reports  of  decided 
cases  in  this  state,  as  will  plainly  appear 
from  their  reading,  confines  such  meaning 
of  the  words  to  buch  pain  and  anguish  of 
mind  as  occur  necessarily  and  spontaneous- 
ly from  any  injury  of  or  shock  to  tlie 
nerves  of  sensation,  or  such  pain  and  an- 
guish as  remain  during  the  continuance  ol 
the  original  and  exciting  cause,  and  arising 
therefrom.  But  where  the  injury  only 
comes  about  by  reflection  or  contemplation, 
then,  in  the  legal  sense,  it  is  not  caused 
by  the  injury,  but  arises  from  and  is  pro- 
duced by  a  combination  of  causes  other 
than  the  injury." 

In  Southern  P.  Co.  v.  Hetier,  1  L.R.A. 
(N.S.)  288,  68  C.  C.  A.  26,  2S,  135  Fed. 
274,  the  court  laid  down  its  rule  as  fol- 
lowa:  "The  rule  which  has  lieen  adopted 
by  this  court,  however,  and  tbe  rule  which 
seems  to  us  the  better  one,  is  that,  in  ac- 
tions for  personal  injury,  the  plaintilf  may 
recover  for  the  bodily  suffering  and  mental 
pain  which  are  inseparable  and  which 
31  I.Jt.A.(N.8.> 


necessarily  and  inevitably  resul 
injury.  But  mortification  or 
mind  from  the  contemplation  o 
pled  condition  and  of  its  ef^e<^ 
esteem  of  his  fellows, — that  n 
which  is  separable  from  the  p) 
fering  caused  by  tbe  injury, — is 
indefinite,  and  intangible  to  coi 
element  of  the  damages  in   aach 

Without  further  multiplying 
suffice  it  to  refer  to  the  followii 
either  wholly  or  partially  emb 
principle  for  which  appellant 
Chicago,  R.  I.  *  P.  R.  Co.  y.  C 
C.  C.  A.  652,  27  U.  S.  App.  Si 
396;  Johnson  v.  Wella,  F.  A  • 
224,  3  Am.  Rep.  245;  Planten' 
Mansell,— Tei.  Civ.  App. — ,  43  ! 
Indianapolis  A  St  L.  R.  Co.  v. 
111.  313;  Augusta  &  S.  R.  Co. 
85  Ga.  29T,  11  S.  E.  706;  Giffci 
ton,  0  Idaho,  231,  55  Pac  S45 
T.  4  S.  F.  R.  Co.  V.  Chance,  S7  1 
Pac.  60,  and  Teias  Mexican  R.  C 
lass,  69  Tei.  094,  7  S.  W.  77. 

The  other  view  may,  in  tarn,  b 
by  the  following  quotatioDS: 
supreme  court  of  Washington,  i 
Washington  Water  Power  Co. 
685,  71  Pac.  206,  declarcta:  "Tb 
urged  to  instruction  No.  9  is  t 
dorsed  the  doctrine  of  contpen 
mental  suffering  and  distress  ol 
disfigurement  On  this  subjeci 
thorlties  are  somewhat  divided, 
decided  weight  of  authority,  w< 
to  the  effect  that  compensation 
covered  tor  such  damages.  We 
that  such  decisions  are  matain 
better  reasoning.  Some  of  the  < 
by  appellant,  while  permitting 
tion  for  mental  suffering  induce* 
ical  pain,  distinguished  such  m 
fering  from  suffering  arising  fr 
other  than  physical  pain;  viz., 
fering  as  arises  from  the  conten 
a  maimed  body  or  deformed  faci 
reason  assigned  is  that  this  eleme 
age  is  too  vague  and  indefinite 
ceptible  of  proof.  Rut  we  thinl 
crimination  cannot  be  maintainet 
reasoning,  and  that  mental  soffei 
is  induced  by  the  relations  of  min 
is  a*  difficult  to  measure  as  m 
fering  induced  by  mortification 
figurement.  Not  all  people  snffi 
from  the  same  bodily  injury.  . 
practice,  mental  suffering  is  alwi 
ment  considered  by  juries  in  *l 
libel  cases,  in  actions  for  false 
ment  and  breach  of  promise,  and  n 
cases  of  like  character,  and  on; 
The  wound  to  one's  sensibilities  L 
less   painful   when  one's  eharacte 


3910. 


MERRILL  V.  LOS  ANGELES  GAS  &  ELECTRIC  CO. 


565 


dered.  The  law  ought  not  to  grant  redress 
alone  to  the  business  man  who  sustains 
commercial  damage,  and  refuse  redress  to 
others  who  have  sustained  a  more  poign- 
ant infliction.  And  he  who  negligently 
causes  an  injury  to  another  who  is  fault- 
less, which  makes  the  latter  an  object  of 
pity  and  abhorrence  to  his  fellow  men,  and 
an  object  of  ridicule  to  the  thoughtless  and 
unfeeling,  and  deprives  him  of  the  com- 
fort and  companionship  of  his  fellows, 
ought  to  respond  in  damages  for  the  in- 
jury sustained/' 

And  the  supreme  court  of  Wisconsin,  in 
Heddles  v.  Chicago,  &  N.  W.  R.  Co.  77 
Wis.  228,  20  Am.  St.  Rep.  106,  46  N.  W. 
115,  declares:  "The  first  error  assigned 
is  the  instructions  of  the  court  to  the  jury 
on  the  question  of  damages.  The  instruc- 
tion objected  to  reads  as  follows:  'The 
amount  of  the  damages  which  you  will  as- 
sess is  left  to  your  judgment  and  discre- 
tion, considering  the  proper  elements  of 
damages,  which  are  as  follows:  Adequate 
compensation  for  all  of  the  physical  and 
mental  pain  and  suffering  which  the  plain- 
tiff suffered  at  the  time  of  the  accident, 
which  he  has  suffered  since  that  time,  and 
which  he  is  reasonably  certain  to  suffer  in 
the  future  by  reason  of  his  injuries;  also, 
for  the  mortification  and  anguish  of  mind 
which  he  has  suffered,  and  will  in  the  fu- 
ture suffer,  by  reason  of  the  mutilation  of 
his  body,  and  the  fact  that  he  may  become 
an  object  of  curiosity  or  ridicule  among  his 
fellows.'  The  learned  counsel  for  the 
appellant  take  exceptions  to  the  use  of  the 
words,  'for  the  mortification  and  anguish 
of  mind  which  he  has  suffered,  and  will 
suffer  in  the  future,  by  reason  of  the  muti- 
lation of  his  body,  and  the  fact  that  he  may 
become  an  object  of  curiosity  or  ridicule 
among  his  fellows.'  It  is  urged  tliat  these 
words  convey  to  the  jury  an  idea  different 
from  that  conveyed  by  the  words  'mental 
pain  and  suffering'  which  resulted  from  the 
injury.  We  think  the  learned  judge  only 
used  the  expressions  excepted  to  as  indica- 
tive of  the  causes  from  which  the  mental 
pain  and  suffering  would  be  likely  to  arise 
from  the  injury  received.  There  can .  be 
no  doubt  that  the  loss  of  the  plaintifT's 
limbs  would  naturally  cause  mortification 
and  anguish  on  the  part  of  the  plaintiff, 
and  it  is  also  quite  certain  that  he  would 
be  to  a  considerable  extent  an  object  of 
curiosity,  and  to  the  thoughtless  and  un- 
feeling an  object  of  ridicule.  We  think 
there  was  no  error  in  the  instructions  ex- 
cepted to.  For  authorities  sustaining  the 
instructions,  see  the  following  cases  cited 
by  the  counsel  for  the  respondent:  Wilson 
V.  Young,  31  Wis.  574;  Craker  v.  Chicago 
&  N.  W.  R.  Co.  30  Wis.  657,  677,  17  Am. 
31  L.R.A.(N.S.) 


f  Rep.  504 ;  Power  v.  Harlow,  67  Mich.  107, 
23  N.  W.  606;  The  Orifiamme,  3  Sawy.  397, 
Fed.  Cas.  No.  10,572;  Atlanta  &  R.  Air 
Line  R.  Co.  v.  Wood,  48  Ga.  565;  Toledo, 
W.  &  W.  R.  Co.  V.  Baddeley,  54  111.  19,  5 
Am.  Rep.  71;  Ballou  v.  Farnum,  11  Allen, 
73;  Western  &  A.  R.  Co.  v.  Young,  81  Ga. 
397,  12  Am.  St.  Rep.  320,  7  S.  E.  912; 
McMahon  v.  Northern  C.  R.  Co.  39  Md. 
438." 

A  reference  may  also  be  made  to  Sedgw. 
Damages,  p.  31;  Webb  v.  Yonkers  R.  Co. 
51  App.  Div.  194,  64  N.  Y.  Supp.  491; 
Sherwood  v.  Chicago  &  W.  M.  R.  Co.  82 
Mich.  374,  46  N.  W.  776;  St.  Louis  South- 
western  R.  Co.  v.  Dobbins,  60  Ark.  481,  30 
S.  W.  887,  31  S.  W.  147;  Schmitz  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  119  Mo.  256,  23 
L.R.A.  250,  24  S.  W.  472;  Galveston,  H. 
&  S.  A  R.  Co.  v.  Clark,  21  Tex.  Civ.  App. 
167,  51  S.  W.  276. 

Upon  mature  consideration  of  these  and 
other  cases,  we  express  the  views:  First, 
that  the  grief,  anxiety,  worry,  mortifica- 
tion, and  humiliation  which  one  suffers  by 
reason  of  physical  injuries  are  component 
parts  of  the  "mental  suffering"  for  which, 
admittedly,  damages  may  be  awarded.  If 
this  be  not  so,  then  "mental  suffering"  is  a 
meaningless  phrase,  and,  when  the  law 
says  that  recovery  may  be  had  for  physical 
pain  and  mental  suffering,  it  means  only 
that  recovery  may  be  had  for  physical  pain. 
Second,  we  think  that  the  question  is  large- 
ly of  academic,  and  to  a  very  trifiing  ex- 
tent, of  practical  importance,  since  always 
and  inevitably,  and  against  any  instruc- 
tion which  a  court  may  present,  the  jury 
will  take  into  consideration  these  very  ele- 
ments of  mental  suffering.  Physical  pain 
is  a  meaningless  phrase  if  it  is  sought  to 
dissociate  it  from  mental  suffering.  Physic- 
al pain  is  but  one  of  many  forms  of  mental 
suffering.  If  the  law  contemplated  an 
award  of  damages  solely  for  physical  pain, 
it  is  meaningless  to  say  that  recovery  may 
also  be  had  for  mental  suffering.  It  is 
equally  meaningless  to  say  that  the  mental 
suffering  must  be  that  occasioned  by  the 
physical  pain,  for  then  the  latter  phrase 
would  alone  be  sufficient  to  convey  the  full 
meaning  of  the  law.  Therefore,  when  the 
law  says  that  a  recovery  may  be  had  for 
mental  suffering,  it  means  a  recovery  for 
something  more  than  that  form  of  mental 
suffering  described  as  physical  pain.  What 
more  does  it  mean?  To  mean  anything  it 
must  include  the  numerous  forms  and 
phases  which  mental  suffering  may  take, 
which  will  vary  in  every  case  with  the  nerv- 
ous temperament  of  the  individual,  his  abil- 
ity to  stand  shock,  his  financial  condition 
in  life,  whether  dependent  upon  his  own 
labor   or  not,  the  nature  of  his  injuries. 
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whether  permanent  or  tetDporary,  dU- 
figuring  and  humiliating,  and  so  througli 
a  long  categorj,  the  enumeration  of  which 
it  is  unnecessary  here  even  to  attempt. 
Worry  and  anxiety  over  the  future  of  his 
family  would  be  a  great  element  of  mental 
suffering  to  a  mno  dependent  upon  his  own 
exertions  for  his  and  their  support.  It 
would  not  constitute  any  element  of  suf- 
fering to  a  man  of  abundant  means 
wealth,  i den ti (fatly  injured.  A  won 
mental  snO'ering  would  be  much  increased 
by  knowledge  of  facial  diallgurements — a 
man's  naturally  not  so  much  so.  Shall 
a  jury  be  not  permitted  to  consider  these 
matters  in  estimating  mental  sufTering 
and  is  it  an  answer  to  say  that  they  are 
too  remote  or  "too  delicate  to  be  weighed 
by  any  scales  which  the  law  has  yet  in- 
vented?" They  are  not  remote.  They  are 
direct  and  consequential.  They  differ  in 
degree  with  individuals,  with  their  sex,  cir- 
cumstances, and  positions  in  life.  But  so 
do  men  differ  in  sensing  physical  pain;  so 
do  they  dilTer  in  the  mental  suffering  oc- 
casioned by  physical  pain  alone.  No  one 
would  pretend  to  say  that  the  actual  phys- 
ical suffering  of  a  crushed  leg  is  the  same  in 
the  case  of  a  eodden,  phlegniatic  tramp  as 
it  would  be  with  a  high-strung,  nervous,  ac- 
tive man  of  affairs.  Yet  the  law  has  scales 
by  which  it  measures  the  compensation 
BulTering  of  this  kind,  and  measures  it,  of 
course,  in  terms  of  money.  Wliy  should  it 
be  supposed  that  those  scales  would  break 
down  and  prove  inadequate  when  other 
legitimate  elements  of  mental  suffering 
are  cast  into  their  balance?  In  truth  the 
admeasurement  of  suffering  in  terms  of 
money  is  a  most  clumsy  device;  but  it  is 
the  best  device  which  the  liiw  knows,  and 
it  is  a  device  which  the  law  will  employ 
until  some  better  is  discovered.  To  for- 
bid the  consideration  of  these  otiier  ele> 
ments  of  mental  suffering  because  the 
scales  are  not  suHiciently  delicste  for  their 
admeasurement  is  equally  to  condemn  the 
use  of  the  scales  in  the  very  cases  and  for 
the  very  purposes  now  admittedly  sanc- 
tioned by  the  law. 

We  think,  therefore,  that  mental  worry, 
distress,  grief,  mo  rtt  ft  cation,  where  they 
are  shown  to  exist,  are  properly  component 
elements  of  that  mental  suffering  for  which 
the  law  entitles  the  injured  party  to  re- 
dress   in    monetary   damages. 

But.  as  we  hawe  said,  we  think  the  whole 
mutter  possesses  more  academic  than  prac- 
tical significance.  Conceive  the  case  of  a 
plaintiff  before  a  jury  with  a  face  shocking- 
ly mutilated  and  distorted.  Ife  testifies 
that  he  endured  mental  suffering  caused  by 
his  injuries.  He  is  asked  of  what  the  men- 
tal suffering  consists.  He  replies,  physical 
;U  L.R.A.(N.S.} 


pain,  anxiety  for  fear  his  i 
prove  Bo  permanent  and  diu 
render  him  incapable  of  ia| 
family,  grief  as  he  reviews  the 
tion,  lest  his  disfigurement  mi 
him  and  make  him  an  object  c 
his  fellows.  At  the  auggestioi 
ant's  counsel,  the  jury  ia  inttr 
regard  all  the  elements  of  men 
excepting  that  arising  tolelj 
physical  pain.  Can  the  jury  i 
the  jury  do  it?  It  is  mere  s 
tion  to  believe  that  it  will  dc 
to  make  up  its  verdict  under  tit 
while  not  one  at  law,  is  one 
universal  human  condnct, — U 
"Put  yourself  in  his  place." 
will  consider  how  he  would  fe< 
circumstances,  and  he  will  not 
contemplation  to  the  mere  mat 
ical  suffering  under  the  direc 
court.  So  that  in  fact  verdicts 
been  and  always  will  be  render 
point  of  view. 

For  the  foregoing  reastHu,  tl 
and  order  appealed  from  are  al 

We  concur:    lAtrigm,n,  J.;  1 


IOWA  SUPREME  C01 


R.  E.  UEEK,  Appt 

(_  Iowa,  — ,  127  N.  W. 

Officer   —    tax      colleclor   — 

without  '  penalty   —   uilsf< 

The  mere  receipt  of  taxes  wi 
ing  the  penalty,  after  the  cxpir 
period  provided  by  statute  di 
taxes  may  be  paid  without  pen 
wilful  misconduct  in  offie«  withi 
ing  of  a  statute  providing  tor 
of  public  officers,  where,  with 
ance  at  his  command,  he  was 
take  the  money  as  fast  as  it  « 
within  the  period  provided. 

(Deemer,  Ch.  J.,  and  Ladd,  J. 

(October   24,    1910.} 


Note.  ~  Officer  a:   ifKenli«NaI 

'f    biu?    loiUiout    oorriift 

mnctid  /or  removal. 

L    judgment    removing    frotD 

chief  cleric  in   the   bureau   of  t 

specters  in  the  city  of  New  Y( 

versed  in  People  ex  rel.  Dumah 

Comrs.   B6  N.   Y.   672,   where  t 

remoVal   were  that  he  gave 

for  slight  alterationa  to  a  buildii 

had  bMn  examined  and  before  tl 
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APPEAL  by  defendant  from  a  judgment 
for  the  District  Court  for  Van  Bureii 
L'ounty  removing  him  from  the  office  of 
county  treasurer.     Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Walker  A  McBeth,  for  appel- 
lant: 

The  failure  to  collect  the  penalty  does 
lot  constitute  "wilful  neglect  of  duty,"  or 
'wilful  misconduct  or  wilful  maladminis- 
tration in  office,"  as  under  the  statute  neg- 
lect of  duty  must  be  wilful.  Simply  neg- 
lect of  duty  is  not  sufficient;  wilfulness 
s  the  gist  of  the  offense. 

State  Y.  Welsh,  109  Iowa,  23,  79  N.  W. 
J69;  Parker  ▼.  Parker,  102  Iowa,  606,  71 
N^.  W.  421;  State  t.  Clark,  102  Iowa,  690, 
12  N.  W.  296;  12  Cyc.  Law  ft  Proc.  p.  161, 


notes  31,  32;  Felton  ▼.  United  States,  90 
U.  S.  699,  24  L.  ed.  876;  Com.  y.  Kneeland, 
20  Pick.  220;  Potter  v.  United  States,  166 
U.  S.  438,  39  L.  ed.  214,  16  Sup.  Ct.  Rep. 
144;  Evans  v.  United  States,  163  U.  S. 
684,  38  L.  ed.  830,  14  Sup.  Ct.  Rep.  934, 
9  Am.  Crim.  Rep.  668;  McManus  v.  State, 
86  Ala.  286;  State  v.  Preston,  34  Wis.  676; 
United  States  v.  Three  Railroad  Cars,  1 
Abb.  (U.  S.)  196,  Fed.  Cas.  No.  16,613: 
Highway  Comrs.  v.  Ely,  64  Mich.  173,  19 
N.  W.  940;.  Stote  v.  Alcorn,  78  Tex.  387, 
14  S.  W.  663;  Spurr  ▼.  United  States,  174 
U.  S.  728,  43  L.  ed.  1160,  19  Sup.  Ct.  Rep. 
812;  Hateley  v.  State,  118  Ga.  79,  44  S.  E. 
862;  King  v.  State,  103  Oa.  266,  30  8.  £. 
30 ;  North  Carolina  v.  Vanderford,  36  Fed.  • 
282 ;  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Nash,  1 


tions  and  plans  had  been  approved  by  the 
inspector.  There  was  no  charge  of  cor- 
ruption, and,  in  view  of  the  full  explana- 
tion and  justification  of  the  clerk's  con- 
luct  in  the  matter,  the  court  held  that  his 
removal  was  not  justified. 

In  State  ex  rel.  Billon  v.  Bourgeois,  47 
La.  Ann.  187,  16  So.  666,  the  case  pre- 
sented was  that  of  a  sheriff  holding  in  his 
tiands  a  writ  of  seizure  and  sale  requiring 
lim  to  sell  certain  mortgaged  property  for 
:ash,  and  which  he  advertised  and  sold 
>sten8ibly  for  cash.  Being  enjoined  by 
3ther  creditors  claiming  a  superior  lien 
upon  the  proceeds  of  sale,  from  paying 
3ver  a  portion  thereof,  he  made  and  filed 
\  return  stating  that  said  portion  of  the 
proceeds  were  in  his  hands,  and  executed  a 
ieed  of  sale  to  the  adjudicatee,  reciting 
that  the  price  had  been  paid  in  cash.  The 
fact  was  that  no  cash  was  actually  paid  to 
the  sheriff  by  the  adjudicatee,  who  was  in- 
terposed merely  to  receive  the  deed  and 
convey  to  the  attorney  for  the  intervening 
creditors,  and  who  in  turn  was  to  execute 
notes  to  the  seizing  creditor;  the  execution 
>f  the  nominal  deed,  with  its  recitals  of 
;ash  payments,  being  a  mere  formality  hav- 
ing the  approval  of  the  parties.  The  court 
^eld  that,  while  the  act  of  the  sheriff  in 
employing  the  forms  of  law  in  his  return 
(Without  requiring  the  cash  to  be  actually 
paid  according  to  the  order  of  the  court  and 
terms  of  sale  was  literally  and  technically 
&  breach  of  his  official  duty,  it  was  neces- 
sarily subordinated  to  the  circumstances 
>f  the  case,  and  not  an  offense  warranting 
bis  removal  from  office. 

The  supreme  court  of  New  York  in  Re 
King,  2  Silv.  Sup.  Ct.  356,  26  N.  Y.  S.  R. 
792,  6  N.  Y.  Supp.  420,  refused  to  remove 
s  police  justice  of  the  city  of  Buffalo  for 
alleged  misconduct  in  office  in  arbitrarily 
sdjourning  a  certain  hearing  for  over  two 
months.  The  adjournment  was  beyond  the 
power  of  the  justice,  and  was  due  to  par- 
tiality, passion,  and  prejudice,  but  there 
was  no  showing  of  corruption. 

But  in  Com.  v.  Chambers,  1  J.  J.  Marsh. 
108,  a  clerk  of  the  circuit  court  furnished 
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an  official  certificate,  signed  by  himself  as 
clerk  of  the  court,  of  an  order  in  form  and 
in  extenao  purporting  to  be  a  true  copy 
from  the  records  of  his  office,  when  no  such 
record  existed.  It  was  shown  that  there 
was  no  corrupt  motive,  but  the  court  held 
that  the  offense  necessitated  the  clerk's 
removal  regardless  of  the  question  of  mo- 
tive. 

A  register  of  deeds  who,  on  application 
to  him  for  a  certificate  of  examination  of 
title,  knowingly  made  and  signed  in  his 
official  capacity  a  certificate  that  he  had 
examined  the  title  in  question  and  found 
no  encumbrance  on  the  same  whatsoever; 
whereas  in  fact  the  title  was  encumbered 
by  an  attachment  for  a  large  amount  which, 
as  by  law  required,  was  entered  in  the 
registry  and  appeared  on  the  records, — 
was  held  guilty  of  misconduct  requiring  his 
removal  from  office,  notwithstanding  an 
absence  of  corrupt  intent,  in  State  v.  I^ach, 
60  Me.  68,  11  Am.  Rep.  172.  It  appeared 
that  the  register  informed  the  applicant  for 
the  certificate  of  the  attachment,  which 
was  a  lien  on  the  property,  and  that  he 
issued  the  certificate  only  after  being  as- 
sured that  the  applicant  knew  of  it  and 
that  it  was  of  no  importance  on  the  cer- 
tificate, as  he  wanted  it  only  for  his  per- 
sonal use,  thus  indicating  that  the  act  of 
the  register,  while  knowingly  and  inten- 
tionally unlawful,  was  not  prompted  by  any 
suggestion  of  corruption. 

A  constitutional  provision  that  a  dis- 
trict judge  might  be  removed  for  high 
crimes  and  misdemeanors,  for  nonfeasance 
or  malfeasance  in  office,  for  incompetency, 
for  oorruption,  favoritism,  extortion,  or  op- 
pression in  office,  or  for  gross  misconduct 
or  habitual  drunkenness,  was  held  in  State 
ex  rel.  Atty.  Gen.  v.  Lazarus,  39  La.  Ann. 
161,  1  So.  361,  to  warrant  the  removal  of 
a  district  judge  for  malfeasance  or  non- 
feasance or  misconduct  without  proof  of 
corrupt  or  criminal  intent.  It  appeared 
in  this  case  that  the  judge  whose  removal 
was  sought  had  committed  offenses  or  acts 
of  malfeasance  in  connection  with  the  ad- 
ministration of  the  funds  of  a  certain  es- 
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Ind.  App.  298,  27  N.  E.  5(14;  Odin  Coal  Co. 
T.  Denman.  185  HI.  413,  76  Am.  St.  Rep. 
46,  57  N.  E.  192;  Cft'terville  Coal  Co.  v. 
Abbott.  181  111.  465,  55  N.  E.  131;  Wil- 
liams V.  People,  26  Colo.  272,  57  Pac.  701; 
United  States  v.  Louiiville  &  N.  R.  Co.  ISO 
Fed,  103,  195;  State  ».  McKierran,  17  Nev. 
224,  30  Pac.  831;  United  States  v.  Ed- 
wards, 43  Fed.  67;  State  v.  Bixler,  62  Md. 
354;  Mills  V.  Glennon,  2  Idaho,  105,  6  Pac. 
116;  State  v.  Stein,  48  Minn.  466,  91  N. 
W.  474:  He  Van  Orden,  32  Miae.  215,  85 
N.  Y.  Supp.  720;  Catlett  v.  Young,  143 
III.  74,  32  N.  E.  447;  State  v.  Howell,  107 
N.  C.  835,  12  S.  E.  560;  Wales  v.  Miner,  8!i 
Ind.  118;  Re  Maples,  105  Fed.  91B;  Parker 
•  V.  Pennsylvania  Co.  134  Ind.  673.  23  L.R.A. 
552.  34  N.  E.  504;  Brooks  v.  Fjttsburgli, 
,C.  C.  ft  St.  L.  R.  Co.  158  Ind.  62,  62  N.  E. 
694;  Linton  Coal  ft  Min.  Co.  v.  Persons, 
15  Ind.  App.  69,  43  N.  E.  651 ;  Dull  v. 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  21  Ind. 
App.  571,  52  N.  E.  J013;  Stewart  v.  Bur- 
lington ft  M.  R.  Co.  32  Iowa,  561;  Meyer 
V.  Standard  Teleph.  Co.  122  Iowa,  614,  98 
N.  W.  300;  Werner  v.  Flies,  91  Iowa,  146, 
59  N.  W.  18;  Decker  v.  McSorley,  116  Wis. 
643,  03  N.   W.   808. 

By  "official  misconduct"  or  "wilful  mis- 
conduct" is  meant  unlkwtul  behavior  in 
relation  to  the  duties  of  the  office,  wilful 
in   its   character. 

Brackenridge  v.  State,  27  Tex.  App.  SI  3, 
4  L.R.A.  360,  11  S.  W.  630;  State  v.  Welsh, 
109  Iowa,  19,  79  N.  W.  369;  Cutter  v.  State, 
36  N.  J.  L.  125;  White  v.  State,  66  On. 
385. 

Messra.  Mitchell  A  Hunter  also  for  ap- 
pellant. 

Messrs.  Hashes  &  McCold  and  WII> 
lltiin  McNett  for  appellees. 

Weaver,  J.,  delivered  the  opinion  of  the 

Tlie  defendant  being  the  duly  elected  and 
acting  treasurer  of  Van  Biiren  county,  this 
action  was  brought  upon  tlie  complaint  of 
certain  citizens  of  said  county  to  remove 
him  from  ofTii^e.  The  proceeding  waa  in- 
stituted under  Code,  S  1251,  which  pro- 
vides  that   any   county   ollieer   may   be   re- 

tate,  consisting  of  failure  to  give  notice  of 
hearings  to  interested  parties,  failure  to 
secure  their  consent  to  orders,  allowr  — 
of  improper  expenses  and  charges,  and 
Burning     pergonal     administration     of     the 

pet  en  t  clerk. 

It   was   held   in   Com.   v.   Barrv,   Hflrdin 

(Ky.)  229,  that  nothing  could  justify  the 
deliberate  unlawful  act  of  a  public  olTicer 
in  altering  a  bond  left  for  Sling  in  bis  of- 
fice, and  that  tbe  offense  warranted  his  re- 
moval even  though  there  was  an  absence 
of  criminal  intent. 

Jl  i,.K.A.li\.S.) 


moved  for  "wilful  misconduct 
ministration  in  office."  The  ai 
provided  for  is  one  at  law  and  ti 
jury.  The  petition  of  the  plainti 
many  alleged  acts  of  misconduct 
administration,  but.  upon  ttie  hei 
were  all  dismissed  by  the  trial 
having  no  support  in  the  cTidei 
tbo  one  specification  hereinafter 
ticularly  stated,  and  upon  this  b] 
a  verdict  of  guilty  was  directi 
court  and  judgment  of  reniova 
From  this  judgment  the  defendai 

The  allegation  of  wilful  mist 
oflice  which  is  relied  upon  t"  a 
action  of  the  trial  court  is  baE«( 
Fact  that  after  the  close  of  thr  i 
tax-paying  period  ending  Sspt 
1007,  tlie  appellant  continued  f 
days  to  accept  payment  of  tixf 
evacting  or  collecting  the  pens 
tbe  statute  imposes.  On  tbe  tri 
pellant  freely  admitted  that  froi 
ber  30th  to  noon  of  October  8th  t 
above  mentioned  he  did  receive 
of  all  such  taxpayers  as  appear? 
purpose,  and  receipted  for  the  t 
paid  on  the  former  date.  Vic 
admission  as  decisive  of  the  caiv 
excluded  all  evidence  tending  to 
faith  and  absenre  of  evil  motive 
lant's  part,  and  peremptorily  • 
verdict  of  guilty,  but  suspended 
of  the  order  of  removal  pending 
to  this   court. 

The  sole  question  presented  i 
tbe  acta  thus  freely  admitted 
"wilful  misconduct  in  office"  i 
meaning  of  tbe  statute.  What  is 
ing  of  "wilful  misconduct"  aa  tt 
is  here  employed!  Manifestly  it 
plicable  to  every  case  of  miscoi 
to  every  mistake,  or  every  depai 
the  strict  letter  of  the  law  .  de 
officer's  duties,  but  onlv  to  wili 
or  omissions  on  bis  part.  The  i 
ful,"  like  most  other  words  in  our 
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nearly  or  qu 

In  People  ex  rel.  Burby  v.  A 
Hun,  601,  33  N.  Y.  Supp.  1C5.  a  i 
ney  acting  for  tbe  city  in  a  suit 
for  damages  for  an  injury,  e 
without  the  knowledge  of  the  comi 
cit,  that  there  should  be  no  app« 
cnurt  of  appeals,  and  in  his  repc 
council  of  tne  proceedings  in  the 
pressed  tbe  stipulation  and  madt 
misleading  statements  concemins 
the  court  affirmed  the  action  of  ttf 
council  in  removing  him  from  c 
thon;:h  his  misconduct  did  not  i 
have  been  corrupt.  W 
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mous  with  "voluntary"  or  "intentional," 
and  evidently  this  is  the  interpretation 
given  it  by  the  trial  court  in  the  case  be- 
fore U8.  But  when  employed  in  statutes, 
especially  in  statutes  of  a  penal  character, 
it  is  held  with  but  few  exceptions  to  im- 
ply an  evil  or  corrupt  motive  or  intent. 
In  State  v.  Willing,  129  Iowa,  72,  105  N. 
W.  355,  this  court  has  said:  "Every  volun- 
tary act  of  a  human  being  is  intentional, 
but,  generally  speaking,  a  voluntary  act 
becomes  wilful  in  law  only  when  it  In- 
volves some  degree  of  conscious  wrong  or 
pvil  purpose  upon  the  part  of  the  actor,  or 
at  least  an  inexcusable  carelessness  or 
recklessness  on  bis  part  whether  the  act 
be  right  or  wrong."  So  also,  the  New  York 
jourt;  "The  word  'wilfully*  in  the  statute 
means  something  more  than  a  voluntary 
Let,  and  more  also  than  an  intentional  act 
which  in  fact  is  wrongful.  It  includes  the 
idea  of  an  act  intentionally  done  with  a 
wrongful  purpose  or  with  a  design  to  in- 
jure another  or  one  committed  out  of  mere 
wantonness  or  lawlessness."  Wass  v.  Steph- 
ms,  128  N.  Y.  123,  28  N.  E.  21.  Speaking 
or  the  supreme  court  of  Wisconsin,  Chief 
Fustice  Dixon  thus  states  the  rule:  While 
he  word  "wilful"  "is  sometimes  so  modi- 
ied  and  reduced  as  to  mean  little  more 
ban  plain  intentionally  or  designedly,  such 
8  not,  however,  its  ordinary  signiflcatton 
vhen  used  in  criminal  law  and  penal  stat- 
ites.  It  is  there  most  frequently  under- 
itood,  not  in  so  mild  a  sense,  but  as  con- 
veying the  idea  of  legal  malice  in  greater 
tr  less  degree;  that  is,  as  implying  an  evil 
ntent  without  justifiable  excuse."  State 
'.  Preston,  34  Wis.  675.  The  eminent  Chief 
Fustice  Shaw  puts  it  in  these  words: 
'Wilful,'  as  used  in  statutes,  means  not 
aerely  voluntary,  but  with  a  bad  purpose." 
;om.  V.  Kneeland,  20  Pick.  220.  "Wilful 
iisobedience"  has  been  defined  as  "some- 
hing  more  than  a  conscious  failure  to  obey, 
t  involves  a  wrongful  or  perverse  disposi- 
ion."  Shaver  v.  Ingham,  58  Mich.  654, 
5  Am.  Rep.  712,  26  N.  W.  162.  Conduct 
nay  be  voluntary,  thoughtless,  or  even 
eckless,  yet  not  necessarily  wilful.  Har- 
ison  V.  State,  37  Ala.  154.  Nor  does  unlaw- 
ulness  necessarily  imply  wilfulness.  Wass 
.  Stephens,  supra;  Yeamans  v.  Nichols 
City  Ct.  N.  Y.)  81  N.  Y.  Supp.  500.  A 
tatute  of  the  United  States  regulating  the 
usiness  of  distilling  spirits  provides  a 
lenalty  for  wilful  omission  or  neglect  to 
bserve  the  provisions  of  the  revenue  law. 
n  Fclton  v.  United  States,  96  U.  S.  699, 
4  L.  ed.  875,  a  civil  action  was  begun 
gainst  Fclton  to  recover  the  prescribed 
tenalty.  On  the  trial  he  requested  the 
ourt  to  charge  the  jury  that,  if  the  act 
barged  were  done  in  good  faith,  he  was 
II  L.R.A.(N.S.) 


not  liable  upon  the  charge  preferred.  .Thi» 
request  was  refused,  and  the  jury  wa» 
charged  that,  if  the  accused  had  designedly 
done  the  prohibited  act,  be  was  guilty  aa 
charged.  On  appeal  this  instruction  was 
held  erroneous.  Justice  Field,  delivering 
the  opinion,  says:  "Doing  or  omitting  to 
do  a  thing  knowingly  and  wilfully  implies 
not  only  a  knowledge  of  the  thing,  but  a 
determination  with  a  bad  intent  to  do  it  or 
to  omit  doing  it.  .  .  .  All  punitive 
legislation  contemplates  some  relation  be- 
tween guilt  and  punishment.  To  inflict  the 
laitter  where  the  former  does  not  exist 
would  shock  the  sense  of  justice  of  every 
one."  In  Evans  v.  United  States,  153  U. 
S.  584,  38  L.  ed.  830,  14  Sup.  Ct.  Rep.  934, 
9  Am.  Crim.  Rep.  668,  construing  a  statute 
for  the  wilful  misapplication  of  bank  funds, 
the  court  says:  "The  allegation  of  an  in- 
tent to  defraud  becomes  material  in  the 
highest  degree.  In  fact,  the  gravamen  of 
the  ofl'ense  consists  in  the  evil  design  with 
which  the  misapplication  is  made."  The 
case  of  Potter  v.  United  States,  155  U.  8. 
438,  39  L.  ed.  214,  15  Sup.  Ct.  Rep.  144, 
has  reference  to  a  statute  forbidding  the 
certification  of  a  check  by  any  national 
bank  where  the  drawer  has  no  funds  on 
deposit  with  which  to  pay  it  The  defend- 
ant being  charged  with  a  wilful  violation 
of  this  act,  the  fact  of  the  alleged  certifica- 
tion for  a  person  not  having  the  required 
deposit  was  admitted,  and  when  the  accused 
oflTered  to  prove  facts  tending  to  show  that 
the  act  was  done  in  good  faith  and  without 
evil  intent,  the  testimony  was  excluded. 
This  ruling  was  held  erroneous,  and  the 
judgment  against  the  bank  officer  reversed. 
Speaking  of  the  effect  and  meaning  of  the 
word  "wilful"  in  the  statute,  the  court 
says  it  is  not  mere  surplusage.  "It  meant 
something.  It  implies  on  the  part  of  the 
officer  knowledge  and  a  purpose  to  do 
wrong.  Something  more  is  required  than 
an  act  of  certification  made  in  excess  of 
the  actual  deposit,  but  in  ignorance  of  tliat 
fact,  or  without  any  purpose  to  evade  or 
disobey  the  mandates  of  the  law."  In  a 
similar  case — Spurr  v.  United  States,  174 
U.  S.  728,  43  L.  ed.  1150,  19  Sup.  Ct.  Rep. 
812, — ^these  holdings  were  again  approved 
and  followed,  the  court  saying:  "'While 
it  is  true  that  care  must  be  taken  not  to 
weaken  the  wholesome  provisions  of  the 
statutes  designed  to  protect  depositors  and 
stockholders  against  the  wrongdoings  of 
banking  officials,  it  is  of  equal  importance 
that  they  should  not  be  so  construed  as  to 
make  transactions  of  such  officials,  carried 
on  with  the  utmost  honesty  and  in  a  sin- 
cere belief  that  no  wrong  was  being  done, 
criminal  offenses,  and  subjecting  them  to 
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tbe  MVCK  punishmentB  vrliicb  may  be  im- 
poied  under  those  statutei.'  The  wrong- 
ful intent  is  the  essence  of  the  crime."  In- 
deed, the  authorities  upholding  this  view 
*re  too  numerous  to  mention,  and  we  take 
time  to  quote  from  leading  casea  thereon 
only  because  of  the  grossly  unjust  results 
which  would  follow  our  establlBhinent  of  a 
pmedBiit  to  the  contrary.  True,  there  are 
exceptional  esses  where  the  courts  have 
held  wilfulness  to  be  established  by  proof 
of  the  voluntary  character  of  tbe  act,  but 
such  of  these  cases  as  are  not  explainable 
from  the  peculiar  circumstances  under  dis- 
cussion or  the  peculiar  language  of  the  stat- 
ute there  being  construed  are  opposed  to 
the  overwhelming  weight  of  authority. 

Thus  far  we  have  considered  the  use  of 
the  word  "wilful"  in  statutes  of  a  penal 
character  generally.  Let  us  see  now  how 
the  word  is  construed  by  the  courts  witli 
reference  to  official  misconduct.  A  statute 
of  New  York  provides  that  a  person  who 
having  served  as  an  executive  or  adminis- 
trative  officer  wilfully  exercises  any  of  the 
functions  of  his  ofHce,  after  his  right  to  do 
so  has  ceased,  or  wilfully  intrudes  himself 
into  an  office  to  which  he  has  not  been  duty 
elected,  incurs  a  penalty  as  for  a  misde- 
meanor. A  defendant  being  prosecuted  un- 
dev  this  act,  the  trial  court  charged  the 
jury  that,  if  defendant  intended  to  do  what 
he  did  do,  then  his  act  was  wilful  within 
the  mesning  of  tlie  law,  and  tbis  was  held 
erroneous,  in  that  "wilfully"  in  the  statute 
means  more  than- voluntarily  or  intentional- 
ly,— "it  includes  the  idea  of  an  act  inten- 
tionally done  with  a  wrongful  purpose,  or 
with  a  design  to  injure  nnotber,  or  one 
committed  out  of  mere  wantonness  or  law- 
lessness." People  V.  Bates,  79  Hun,  G84, 
20  N.  y.  Supp.  8B4.  Under  a  Missouri 
statute  providing  a  penalty  for  wilful 
wrongs  done  under  color  of  office,  a  justice 
of  the  peace  was  indicted  tried  and  con- 
victed. On  appeal  the  conviction  was  set 
aside,  the  court  saying  that  tbe  word  "wil- 
ful" must  be  restricted  to  such  acts  as  are 
done  with  evil  intent  and  witliout  reason- 
able grounds  to  believe  that  the  act  was 
lawful.     State  v.  Ornssle,  74  Mo.  App.  3ia. 

In  Geddes  v.  Thomastown  Twp.  46  Mich. 
316,  S  N.  W.  431,  the  Michigan  court  de- 
nied the  appeal  of  a  school  director  from 
an  order  removing  him  from  odioe  for  al- 
leged misconduct;  it  appearing  that  the 
director  offered  no  evidence  in  defense  or  in 
explanation  of  his  conduct,  which  was  sucb 
as  "might  be  regarded  as  wilful  and  pro- 
ceeding from  some  motive  beyond  a  desire 
to  do  his  duty."  *In  Triptett  v.  Munter, 
{iO  Cal.  644,  action  was  brought  to  remove 
an  officer  for  charging  and  collecting  il- 
legal fees,  and  the  court  there  tays  the 
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statute  in  question  i*  higbly  pen 
acter,  and,  though  it  does  not  ii 
quire  that  the  wrongful  &ct  toos 
knowingly  and  corruptly  done, 
held  that  it  is  not  intended  to 
result  upon  the  officer  uoleaa  tl 
wilful  or  corrupt.  In  Smith  i 
Cal.  324,  9  Pac.  171,  a  petition 
moral  of  an  officer  ia  held  fatal! 
if  it  fails  to  allege  that  tbc  ui 
charged  was  knowingly,  wilfullj 
ruptly  done.  In  State  r.  Alcoi 
3S7,  14  S.  W.  663,  it  was  aongbt 
a  county  officer  for  wilful  violati 
and  the  court,  refusing  to  enfoi 
feiture,  saya:  "We  are  of  of 
under  the  statute  an  oSici*!  m 
omitted  cannot  be  said  to  have 
unless  tbe  ofBcer  knew  or  belie 
was  bis  official  duty  to  do  or  w 
with  such  knowledge  or  belief  i 
perversely,  and,  with  intent  to 
acted  or  failed  to  act.  .  .  .  ' 
under  consideration  is  one  pcai 
acter,  and  must  be  canatmed 
it  were  one  defining  a  crime  and 
its  punishment.  If  the  reapo 
lated  his  official  duty,  whether  tl 
from  wilful  act  or  not,  he  wo 
sponsible  to  any  person  injured  t 
intent  with  which  his  act  < 
to  act  was  accompanied  won! 
an  [matter  of]  inquiry,  but,  t 
sought  to  remove  him  from  ofl 
count  of  official  miscondnct,  i 
comes  an  important  inquiry." 
ex  rel.  Bradford  v.  Scatea,  43 
23  Pac.  4T0,  an  action  to  retnore 
tbe  decision  concludes:  "Aa  th 
of  the  court  do  not  find  that  i 
acts  complained  of  were  done 
corruptly,  .  .  .  judgment  wi 
dered  in  his  favor."  In  «  aimili 
ing  ill  Louisiana  a  like  conel 
reached  on  the  eipreas  ground 
corrupt  motive  is  imputed  to  hi 
nection  with  these  acts,  and,  at 
do  not  show  such  negligence  or 
as  to  authorize  the  deprivation 
fice."  State  ex  rel.  Billon  v.  Boi 
La.  Ann.  1B4,  16  So.  655,  and  aa: 
45  La.  Ann.  1350,  14  So.  28.  Ti 
was  held  that,  although  the  acl 
were  illegal,  yet  the  officer  "aetC' 
and  without  intent  to  defraud  th 
and  was  not  therefore  liable  b 
Pouting  V.  Isaman,  7  Idaho.  58 
434.  In  State  ex  rel.  Attv.  Gen. 
04  Ohio  St.  632,  60  N.  E.  627,  the 
a  city  officer,  sought  to  be  remo 
lied  his  action  under  a  certali 
and  the  court  ruled  that,  althong 
struction  was  wrong  and  be  had 
perform  the  duty  required  of  hii 
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lot  necessarily  remoyable  on  that  accounti 
raying:  '*Such  errors  frequently  arise  in 
he  performance  of  their  duties  by  public 
»fficerSy  and  it  has  not  hitherto  been  re- 
garded as  an  evidence  of  such  incompetency 
Ls  to  require  that  they  should  be  removed/' 
Speaking  of  the  general  nature  and  effect 
>f  a  statute  permitting  the  removal  of  a 
public  officer,  the  New  York  court  of  ap- 
peals, while  conceding  the  necessity  of 
>rompt  and  drastic  action  "in  cases  of 
stablished  inefficiency  or  corruption,"  also 
ay:  "The  public  interests  do  not  require 
iction  which  shall  be  unjust  to  a  worthy 
officer,  or  which  will  unfairly  besmirch  a 
:ood  character."  State  ex  rel.  Header  v. 
Sullivan,  58  Ohio  St.  504,  65  Am.  St.  Rep. 
'81,  51  N.  E.  50.  Approaching  the  subject 
rom  still  another  angle,  the  Michigan 
ourt  has  said:  "The  right  to  hold  this 
office  is  just  as  sacred  in  the  eyes  of  the  law 
o  Metevier  [the  accused]  as  the  right  to 
told  the  property  he  has  earned.  It  is  a 
property  right,  and  one  of  which  he  can 
>nly  be  devested  by  a  strict  conformity  to 
he  statute.  .  .  .  The  people  of  .  .  . 
the  county]  have  rights  also  as  well  as 
;he  accused.  They  have  the  right  under 
he  Constitution  to  elect  their  county  of- 
icers  and  to  have  such  officers  serve  out 
he  terms  for  which  they  were  elected.  It 
vas  not  contemplated  by  the  Constitution 
hat  such  officers  should  be  removed  but 
or  grave  reasons."  People  ex  rel.  Metevier, 
r.  Therrien,  80  Mich.  187,  45  N.  W.  80. 

We  have  not  sought  to  trace  this  line  of 
idjudication  through  all  the  states,  but  we 
lave  followed  it  far  enough  to  show  that 
he  clear  trend  of  the  cases  is  opposed  to 
he  position  taken  by  the  trial  court,  and 
hat,  when  wilfulness  is  charged  as  a 
^ound  for  removing  an  officer  from  his  of- 
ICC,  his  good  faith  and  innocence  of  in- 
entional  wrong  is  a  question  upon  which 
le  IB  entitled  to  be  heard  in  evidence,  and 
hat  the  truth  of  such  charge  is  for  the 
ury,  and  not  for  arbitrary  disposition  by 
he  court.  The  only  case  cited  and  the  only 
)iie  developed  by  the  research  of  counsel 
vhich  seems  to  hold  that  the  court  may 
>eremptorily  order  a  verdict  of  guilty  in 
luch  cases  is  Skeen  v.  Paine,  32  Utah,  295, 
»0  Pac.  440,  decided  by  the  Utah  court, 
n  that  state  the  statute  provides  that,  up- 
m  being  found  guilty  of  charging  and  ool- 
ecting  illegal  fees,  the  court  must  enter 
udgment  removing  the  accused  officer  from 
lis  position.  Utah,  Rev.  Stat.  1898,  §  4580. 
The  statute  does  not  provide  that  the  il- 
egal  exaction  must  be  wilful  to  justify  the 
!onviction.  The  defendant  in  the  cited  case 
iras  a  member  of  a  city  council  whose  legal 
iompensation  was  limited  to  $240  per  year, 
>ut.  acting  with  other  members,  he  charged 
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and  received  greatly  increased  compensa- 
tion for  official  services.  Upon  the  admitted 
facts  the  court  upheld  a  directed  verdict 
against  him.  Without  discussing  the  merits 
of  such  holding  as  a  matter  of  principle, 
the  difference  in  the  statutes  being  en- 
forced is  sufficient  to  distinguish  this  au- 
thority from  those  we  have  before  cited. 
It  has  no  bearing  whatever  upon  the  prop- 
er interpretation  of  Ihe  word  "wilful"  as 
employed  in  the  present  instance.  If  it  be 
admitted,  as  argued,  that  the  primary  pur- 
pose of  the  statute  is  the  protection  of  pub- 
lic interests,  it  may  well  be  said  that  those 
interests  are  not  imperiled  by  acts  of  a 
trifling  or  unimportant  character,  occasion- 
ing no  injury,  against  which  the  personal 
responsibility  and  official  bond  of  the  in- 
cumbent afford  undoubted  security.  Such 
peril  arises  only  when  his  administration 
of  the  office  is  marked  by  such  grave  mis- 
conduct or  such  flagrant  incompetency  as 
demonstrates  his  unfitness  for  the  position. 
That  this  is  the  controlling  idea  of  the 
statute,  we  ourselves  have  decided.  In 
State  V.  Welsh,  109  Iowa,  21,  79  N.  W. 
369,  speaking  by  Ladd,  J.,  we  said:  "The 
very  object  of  this  statute  is  to  rid  the 
community  of  a  corrupt,  incapable,  or  un- 
worthy official."  From  this  exposition  of 
the  legislative  intent  we  are  not  inclined 
to  depart.  "The  object  designed  to  be 
reached  by  a  statute  must  limit  and  control 
the  literal  import  of  the  terms  and  phrases 
employed."  State  ▼.  Clark,  29  N.  J.  L. 
99;  1  Kent,  Com.  462;  Com.  v.  Kimball,  24 
Pick.  370,  35  Am.  Dec.  326;  United  States 
V.  Fisher,  2  Cranch.  358,  2  L.  ed.  304.  And 
see  Cushing  v.  Winterset,  144  Iowa,  260, 
122  N.  W.  915,  lately  decided  by  us. 

Such  being  the  law,  let  us  revert  as 
briefly  as  may  be  to  the  facts  to  which  it 
is  to  be  here  applied.  In  the  discharge  of 
his  official  duties,  the  defendant  was  al- 
lowed the  assistance  of  a  single  deputy. 
This  limited  force,  however  sufficient  it 
may  have  been  to  perform  the  ordinary 
work  of  the  office,  was  wholly  insufficient 
to  attend  each  day  to  the  increased  ap- 
plications to  pay  taxes  which  marked  the 
close  of  the  semiannual  tax-paying  period 
provided  for  by  statute.  The  appellant's 
duty  in  collecting  taxes  was  not  confined 
to  the  simple  receiving  of  the  money  due. 
He  was  required  to  issue  formal  and  spe- 
cific receipts  to  each  individual,  to  register 
these  receipts  in  books  kept  for  that  pur- 
pose, to  distribute  each  pa3rment  among 
the  numerous  funds  to  which  it  belonged, 
and  make  accurate  and  detailed  entries 
thereof  in  the  records  and  accounts  of  the 
office,  and  so  far  as  possible,  to  make  each 
day's  record  a  complete  and  distinct  history 
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of  that   day's  business.     When,   therefore, 
on  September  SO,  1907,  the  closing  day  for 
the  payment  of  the  annual  tax  ^vithout  ad- 
ded penalty  the  office  was  deluged  with  hun- 
dreds of  demands  for  tax  receipts,  it  was 
manifestly  impossible  for  appellant  and  his 
deputy  to  meet  these  demands,  receive  the 
taxes,  issue  the  receipts,  and  complete  the 
record  thereof  in  one  short  day.    As  a  mat- 
ter of  fact,  working  with  all  reasonable  dili- 
.  gence  and  working  overtime,  they  did  not 
succeed  in  closing  the  books  for  September 
until   about  noon  of   October   8th,   during 
which  interval,  following  the  usage  and  cus- 
tom of  the  office  established  long  prior  to 
his    incumbency,    and    believing    he    could 
rightfully  do  so,  appellant  treated  the  last 
day  of  September  as  stilV  continuing,  and, 
until    the   accounts    for   that   month    were 
complete,    accepted   taxes    without   penalty 
from   such   taxpayers   as   applied   to  make 
payment,  and  receipted  for  the  same  under 
date    of    September    30th.      There    was   no 
corrupt  agreement  of  any  kind  between  him 
and  any  of  these'  taxpayers.     He  received 
no  profit  from  these  transactions,  and,  in- 
deed, it  does  not  appear  that  any  of  the 
persons  paying  taxes  during  this  interval 
made  any  demand  or  request  concerning  the 
penalties,  but  he,  following,  as  he  offered 
to  show,  the   practical   construction   which 
had  been  placed  upon  his  statutory  duties 
in  the  conduct  of  the  office  for  a  period  of 
thirty  years,  treated  the  official  day  of  Sep- 
tember 30th  as  closing  with  the  closing  of 
that  day's  accounts.     There  is  not  in  the 
record  the  slightest  suggestion  of  evil  mo- 
tive on  his  part.    If  his  act  was  a  mistake, 
the  uncollected  penalties  aggregated  at  most 
an   insignificant   sum,   against   the   loss  of 
which  the  county  was  protected  by  a  bond 
of  $100,000.     No   other   charge   of   wrong- 
doing is  supported  by  any  evidence.    There 
is  no  suggestion  that  appellant  is  not  in 
every  way  competent  to  fill  the  office  and 
discharge    its    duties    with    efficiency.      So 
far  as  this  case  reveals,  his  personal  char- 
acter stands  unimpeached,  and   his  official 
record  is  without  stain  or  corruption.     To 
say  that  such  an  officer  is  to  be  removed  in 
disgrace   from   the  office   to  which   he  has 
been   elected   by    the   county,    in   order   to 
vindicate  a  law  the  object  of  which  is  as 
we   have   said   to   ''rid   the   community  of 
corrupt,  incapable,  and  unworthy  officials," 
is  to  sanction  a  shocking  injustice.     To  so 
hold  is  to  put  it  in  the  power  of  any  en- 
vious or  maliciously  inclined  person  to  en- 
danger   the    incumbency,    and    heap    unde- 
served reproach  upon  the  most  capable  and 
conscientious  officer  in   the   public   service. 
It  is  not  given  to  any  man  to  be  absolutely 
perfect  in  the  discharge  of  all  duty.    There 
is  no  man  in  official  position  so  letter  per- 
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feet  in  the  law  that  he  does  no^  at  k-si 
point  by   act  or  omission   or  miscosPtrft 
tion   of   the  law,   though    with   perfeci 
tegrity  of  motive,  fall   short  of  the  i::  t 
statutory    measure    of     his    official   d.: 
That    such     technical     violations,    i^'-' 
which  an  ordinary  civil  action  in  dMsxy^ 
affords    a    complete     remedy,    shoBld  be 
classed  as  impeachable  offenses  ealliB?  V 
the   removal   of    an   officer,    is   into^K- 
Our   statute   books   are    full   of  prori«iits 
requiring   county,   city,    and    township  ei 
ficers   to   do  certain    acta    at  or  withi:  i 
specified  time.     For  instance,  the  clerk  ' 
the  district  court  must  report  the  criis:^: 
statistics  of  his  county  to  the  secreCarr  ic 
state  on  the  first  Monday  in  NovemlxT  q 
each  year.     Suppose  the  clerk  to  be  »>  d^ 
laved  by  the  pressure  of  other  officii!  wt 
tliat  his  report  is  not  filed  until  a  dij  c 
two  after  that  day  has  passed,  is  he  gai&t 
of  wilful  misconduct  in  office?    The  eouty 
auditor  is  required  to  make  report  of  or 
tain  expenses  to  the   clerk  of  the  diftnii 
court  on  October  15th  of  each  year.   Sip- 
pose   that,    acting   in    good    faith,  he  fiiii 
to   present  his  report   until   October  ](ti 
and  when  he  appears  for  that  purpose  tk 
clerk  says  to  him,  "I   have  not  jii  clone 
my  books  and  accounts  of  yesterday's  bosr 
ness,  and  will  file  your  report  as  of  tfcit 
date,"   and,   this   being   done   without  c? 
wrongful  motive  and  in  the  belief  that  r^ 
could  rightfully  do  so,  are  they  both  diir^ 
able  with  wilful  misconduct?     Or  if  to  s^ 
sessor  in  the  honest,  but   mistakea.  be!^ 
that  certain  property  is  not  taxable,  oeita 
it  from  his  roll,  is  he  therefore  and  a  ■ 
matter  of  law  subject  to  removal  fran  -a 
office?     Nor   is  the   force   of  this  illGsir^ 
tion   avoided   by  the  contention  that  fsr: 
statutes  are  directory  only,  while  the  la:- 
ute  adding  penalties  to  delinqnent  taiif  s 
mandatory.     To  decree    that   a  statute  > 
directory  gives  no  license  for  its  wilfol  th- 
lation ;  and,  if  a  county  treasurer  if  to  bi 
conclusively  held  guilty  of   a  wilful  vidi- 
tion  of  daty  subjecting  him  to  a  resoi^' 
from  office  for  every  voluntary  aei  or  oai^ 
sion  for  wliich  we  may  find  no  vmmBt  a 
the    statute,    no     matter     how    clear  ^ 
honesty   of   purpose   or    how   manifest  l» 
competency  for  the  position,  or  hov  ^ 
fectly  the   public  is  protected  against  is* 
jury  or   loss  by  his  technical  error,  tba 
there  is  no  place  or  point  to  draw  the  h>i 
in  the  administration  of   any  office  ibort 
of  absolutely  perfect  observance  of  the  ■tafi- 
ute,  not  merely  as  it  apparently  reads,  bst 
as  the  court  in  its  wisdom,  or  Uck  of  A. 
construes  it  to  read.     If  the  contestioB  d 
appellee  is  right,  the  appellant's  aocep'ta>« 
of  a  single  payment  of  taxes  withoat  ad^ 
penalty  after  the  close  of  the  caioidar  dqf 
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of  September  30t1i  was  an  impeachable  of- 
fense. According  to  this  rigid  standard  of 
duty,  had  appellant  and  his  deputy  in  their 
zeal  to  serve  the  waiting  crowd  kept  the 
treasurer's  office  open  until  after  midnight 
of  that  day,  every  tax  so  accepted  after 
the  stroke  of  12  was  a  wilful  violation  of 
law,  calling  for  his  ignominious  expulsion 
from  his  position.  In  our  judgment  the 
law  calls  for  no  such  injustice.  The  exten- 
sion of  the  business  or  official  day  beyond 
the  calendar  day  is  a  practice  of  ancient 
and  by  no  means  disreputable  origin,  and 
it  is  not  necessarily  unlawful,  or,  if  un- 
lawful, it  is  not  necessarily  wilful.  The 
essential  inquiry  is  whether  the  record 
shows  the  appellant  conclusively  and  as  a 
matter  of  law  guilty  of  such  wilful  miscon- 
duct in  office  that  public  interests  require 
his  removaL  In  our  opinion  no  such  show- 
ing' has  been  made.  The  wilfulness  of  the 
act,  if  wrongful,  was  a  question  of  fact, 
^which  the  court  could  not  rightfully  with- 
draw from  the  jury. 

Another  feature  of  the  case  demands  our 
notice.  Originally  it  seems  to  have  been 
the  theory  of  the  lawmakers  that  each 
property  owner  would  appear  in  person  at 
the  treasurer's  office,  and  there  make  pay- 
ment of  his  taxes  in  actual  cash.  See 
Code,  §  1403.  It  is  not  too  much  to  say 
that  literal  compliance  with  this  provision, 
if  ever  practicable,  has  for  many  years 
ceased  to  be  so.  But  a  small  percentage 
of  the  people  appear  in  person  to  pay  their 
taxes,  and  a  very  large  proportion  do  not 
pay  in  cash,  but  by  check  or  other  recog- 
nized substitutes  for  legal  tender  currency. 
£very  county  has  scattered  within  its 
borders  cities,  towns,  and  hamlets  in  each 
of  which  one  or  more  banks  serve  as 
mediums  through  which  payments  are  made 
la  the  county  treasurer.  Each  bank  is  sup- 
plied or  supplies  itself  with  a  list  of  the 
taxes  due  from  the  people  of  its  neighbor- 
hood, and  serves  its  customers  by  receiving 
their  payments  and  ordering  the  proper 
receipts  from  the  treasurer.  Naturally  the 
average  taxpayer  postpones  payment  till 
the  close  of  the  period  is  at  hand,  and  the 
treasurer  finds  himself  required  to  deal 
not  only  with  a  flood  of  applications  made 
directly  to  him  at  his  office,  but  with  a 
still  greater  quantity  which  come  to  him 
by  mail,  telephone,  or  telegraph  from  the 
banks.  Where  the  orders  come  in  within 
the  proper  time,  if  they  are  from  banks 
with  whose  responsibility  the  treasurer  is 
satisfied,  he  accepts  the  payment  as  if  made 
to  him  in  person  even  though  there  be  a 
delay  of  a  day  or  a  few  days  in  completing 
the  actual  transmission  of  the  money  from 
the  vaults  of  the  bank  to  the  vaults  of  the 
treasury.  To  condemn  this  long-settled 
31  L.R.A.(N.S.) 


practice  as  wilful  misconduct  is  to  brand 
practically  every  county  treasurer  in  Iowa 
as  subject  to  removal  from  office.  We  do 
not  suggest  for  a  moment  that  the  treas- 
urer, by  this  use  of  the  banks,  relieves 
Jiimself  from  the  strictest  personal  re- 
sponsibility for  every  dollar  of  such  taxes, 
but  we  do  insist  that,  while  holding  him 
to  such  rigid  liability,  he  should  be  left 
free  to  conduct  the  busness  of  his  oflice 
according  to  convenient,  modem,  and  im- 
proved methods,  without  exposing  himself 
to  impeachment  for  wilful  or  corrupt  mal- 
administration. 

A  new  trial  must  be  ordered,  and  the 
judgment  appealed  from  is  therefore  re- 
versed. 

Iiadd,  J.,  dissenting; 

The  foregoing  opinion  in  effect  holds  that 
the  conscious  intentional  disregard  of  of- 
ficial duty  is  not  ground  for  removal  from 
office  unless' there  also  be  proven,,  in  iaddi- 
tion  thereto,  an  evil  or  corrupt  motive.  To 
this  I  cannot  yield  assent.  Nor  do  I  think 
the  authorities  cited  go  to  such  limit. 
Moreover,  the  statement  that  defendant 
was  not  allowed  to  shqw  good  faith  on  his 
part  is  not  borne  out  by  the  record.  Coun- 
sel did  make  a  formal  offer  to  show  that 
for  the  past  thirty  years  depository  banks 
habitually  had  ordered  tax  receipts  up  to 
and  including  the  last  day  of  September  of 
each  year,  crediting  the  treasurer  with  the 
amounts  without  penalties  which  uniformi- 
ly  had  been  accepted  by  the  treasurer.  The 
trouble  was  this  did  not  meet  the  cases 
made  against  him.  No  distinction  was  made 
between  persons  for  whom  tax  receipts 
had  been  ordered  on  or  prior  to  September 
30th  and  those  who  first  applied  to  pay 
their  taxes  several  days  later.  It  may 
and  often  does  happen  that  the  treasurer 
is  so  pressed  with  demands  that  he  neces- 
sarily must  postpone  a  portion  of  the 
work  of  making  out  tax  receipts  for  sev- 
eral days,  and,  this  being  without  fault 
of  the  taxpayer,  the  imposition  of  a  pen- 
alty might  be  unjust.  But,  where  the  ap- 
plication to  pay  and  for  the  receipt  is  aft- 
er the  penalty  has  attached,  the  treastirer 
is  without  excuse  if  he  purposely  omit  to 
collect,  with  knowledge  that  the  law  re- 
quires him  to  do  so,  and  misdates  the  re- 
ceipt, contrary  to  statutory  mandate,  so 
as  to  make  it  appear  that  none  was  owing. 
Pressure  of  time  or  difficulties  in  book- 
keeping will  hardly  excuse  the  conscious 
ignoring  of  a  mandatory  provision  of  the 
statute,  especially  when  in  the  orderly 
course  of  business  the  entries  of  payments 
and  preparation  of  receipts  might  well 
have  proceeded  in  the  order  in  which  ap- 
plications   for   payment    were   made.     As 
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county  treasurer,  It  was  defendant's  duty 
to  "receive  all  money  payable  to  the  coun- 
ty." On  the  other  hand,  it  was  the  duty 
of  every  person  "subject  to  taxation  to  at- 
tend at  the  office  of  the  treasurer**  and  pay 
one  half  of  his  taxes  before  April  Ist  and 
the  other  half  before  October  Ist  of  each 
year.  Section  1403,  Code.  "If  the  first 
instalment  of  taxes  shall  not  be  paid  by 
April  let  the  whole  shall  become  due  and 
draw  interest  aa  a  penalty  of  1  per  cent 
per  month  until  paid,  from  the  first  of 
March  following  the  levy;  and  if  the  first 
half  shall  be  paid  when  due,  and  the  last 
half  shall  not  be  paid  before  October  1st 
following  such  levy,  then  a  like  interest 
shall  be  charged  from  the  date  such  last 
half  became  delinquent;  and  the  tax  with 
all  penalties  shall  be  collected  at  the  same 
time  and  in  the  same  manner."  Section 
1413,  Code.  "The  treasurer  shall  in  all 
cases  make  out  and  deliver  to  the  taxpay- 
er a  receipt,  stating  the  time  of  payment, 
the  description  and  assessed  value  of  each 
parcel  of  land,  and  the  assessed  value  of 
personal  property,  the  amount  of  each  kind 
of  tax,  the  interest  on  each  and  costs,  if 
any,  giving  a  separate  receipt  for  each 
year;  and  he  shall  make  the  proper  en- 
tries of  such  payments  on  the  books  of 
his  office."  Section  1405,  Code.  The  de- 
linquencies charged  and  proven  were  that 
defendant  received  payment  of  the  last 
half  of  taxes  payable  in  1907  after  Septem- 
ber 30th  and  up  till  about  noon  of  October 
8th  of  that  year  from  sixty-five  different 
persons  without  adding  the  penalty*  fixed 
by  the  above  statute,  and,  in  violation 
thereof,  dated  the  receipt  to  each  back  to 
September  30th,  thereby  concealing  the 
loss  to  the  county  in  omitting  to  collect 
penalties.  Some  payments  of  taxes  were 
made  into  banks  on  September  30th,  of 
which  the  treasurer  was  not  advised  un< 
til  the  following  day,  and  besides  these 
about  325  individuals  paid  after  that  date 
without  the  penalties  being  added,  and  the 
dates  of  the  receipts  and  record  were  falsi- 
fied as  stated.  The  excuse  offered  for  dis- 
regarding the  explicit  provisions  of  the 
law  is  that  to  have  exacted  penalties  and 
correctly  dated  the  receipts  and  the  book 
entries  would  have  disarranged  and  con- 
fused to  bo<^s  of  the  office.  How  this 
would  have  resulted  is  not  clear.  If  be- 
cause of  pressure  of  business  all  receipts 
for  taxes  for  which  remittances  had  been 
received  or  tendered,  or  payments  offered 
to  be  made,  prior  to  October  1st,  could 
not  have  been  sfent  out  before  that  date., 
this  furnished  no  excuse  for  including  re- 
mittances received  on  that  day  or  those 
following,  concerning  which  there  had  been 
no  tender  or  offer  of  payment,  without  add- 
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ing  penalties  as  provided  hj  law,  «r  &r 
falsely  dating  the  receipts  and  cstriei  d 
these  subsequent  payments.  Baaka, 
though  designated  by  the  board  el 
▼isors  as  depositaries,  are  not  ageati  tf 
the  treasurer  for  the  oollection  el  taaei 
but,  in  forwarding  to  him,  aet  nIelT  a 
behalf  of  the  taxpayer.  T»  avrnd  the  p» 
alty  of  delinqueney,  there  wmut  be  aetasi 
payment  to  the  treasurer,  or  offer  ct  ssd 
payment,  or  the  deposit  of  the  asoaey  is 
the  payment  of  speeifie  tazea  to  his  cnis. 
and  with  the  approval,  expieas  or  iayiad 
in  a  designated  depoaitorj  witluB  the  nae 
prescribed  in  the  statute  quoted.  Bat  tkot 
was  no  room  for  oonstniction  in  the  cmb 
at  bar.  There  was  no  miaappreheanca  ^ 
the  facts  nor  misconceptioB  of  tke  law.  Os 
the  trial  defendant  admitted  that  he  kne* 
that  the  statute  imposed  on  him  the  dslT 
of  exacting  the  penalty  of  1  per  seat  as  al 
payments  received  after  September  30b 
and  to  date  the  tax  receipta  and  mtrin 
in  his  books  as  of  the  day  pa3rmcBts  mat 
made.  Section  1463  of  the  Code  dedbrai 
that  "if  any  auditor  or  treasurer  or  oths 
officer  shall  neglect  or  refnae  to  perf^ 
any  act  or  duty  specifically  reqaired  ef 
him,  such  officer  shall  be  ^^uiity  of  a  Buri^ 
meanor."  Could  a  treasurer'a  dntkt  k 
more  specifically  stated  than  in  the  ststsm 
quoted. 

Several  courts  have  experieneed  mxk 
difficulty  in  determining^  whether  a  tech- 
nical disregard  of  the  law  honestly  nair 
where  the  law  is  unoertain  will  fnruA 
ground  for  removal  from  office.  Pwu=r 
V.  Isaman,  7  Idaho,  581,  05  Pac:  AM. 
State  ex  rel.  Bradford  v.  Scates,  43  Eu 
330,  23  Pac.  479;  State  ex  reL  Balka  ^ 
bourgeois,  47  La.  Ann.  184,  16  So.  655;  9 
Cyc.  Law  &  Proc  p.  1410.  But  when  ta 
law  is  unmistakable  and  the  oflieer  aro 
in  plain  violation  of  its  exptess  mfft^** 
or  omits  to  do  that  which  it  elearlr  nr 
mands,  there  should  he  do  hesttaa^  is 
denouncing  such  act  or  omission  as  *^ 
ful."  In  such  a  case  the  evil  saotive  if  » 
sential  is  to  be  implied.  Thns  in  Stit» 
V.  Teeters,  97  Iowa,  458,  66  K.  W.  754.  tk 
charge  was  that  defendant  had  wilfaSj 
obstructed  the  highway,  and  "wilfullr/  u 
used  in  the  statute,  was  held  to  be  sysoaf- 
mous  with  "intentionally,"  while  is  Put- 
er  V.  Parker,  102  Iowa,  500,  71  N.  W,  4Sl 
"wilful"  in  the  statute  puniahing  tretpaa 
in  cutting  growing  timber  was  held  to  in- 
volve an  evil  purpose.  But  one  might  cat 
growing  timber  supposing  he  rightly  eocid 
do  so,  as  under  the  belief  it  was  dead.  » 
was  pointed  out;  while  one  who  places  u 
obstruction  in  the  highway  knowing  it  t0 
be  such  is  without  excuse,  for  the  lav  a- 
pressly    prohibits    the    act.      In    State  ▼. 
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iavre,  129  Iowa,  122,  3  L.R.A.(N.S.)  455, 
13  Am.  St.  Rep.  452,  105  N.  W.  387,  "wil- 
111"  in  a  statute  denouncing  a  penalty 
gainst  an  elector  who  shall  wilfully  vote 
1  a  precinct  other  than  that  of  his  resi- 
ence  was  held  to  involve  either  knowledge 
f  disqualification  or  a  reckless  disregard 
f  whether  disqualified  or  not,  and  atten- 
on  was  directed  to  the  distinction  between 
paorance  of  law  as  aiTecting  the  purpose 
ith  which  an  act  might  be  done  and  ig- 
arance  of  fact.  In  Parker  v.  Parker,  su- 
m,  we  said  that  the  work  when  found  in 
?na]  statutes  meant  not  only  "intention- 
tly  or  deliberately  done,  but  with  a  bad  or 
ril  purpose,  as  in  violation  of  law,  .  .  . 
'  contrary  to  a  known  duty."  Where  an 
*t  exacted,  by  the  law,  of  a  public  official, 

consciously  omitted,  or  an  act  is  con- 
liously  performed  by  a  public  official  which 

prohibited  l^  law,  his  conduct  should 
)  presumed  to  have  been  with  an  improper 
irpose  as  it  is  inimical  to  the  public  good, 
id  is  to  be  regarded  wilful  as  a  matter  of 
w.  Ck)ffey  v.  Superior  Ct.  147  Cal.  525, 
i  Pac.  75;  Odin  Ck>al  Co.  v.  Denman,  185 
1.  413,  76  Am.  St.  Rep.  45,  57  N.  E.  192; 
tate  V.  King,  86  N.  C.  603;  United  States 

Three  Railroad  Cars,  1  Abb.  (U.  S.)  196, 
3d.  Cas.  No.  16,513;  United  States  v. 
oughton  (D.  C.)  14  Fed.  644;  State  v. 
2rry,  109  Iowa,  353,  80  N.  W.  401.  In 
ebrafika,  where  the  causes  of  removal  are 

substance  like  those  of  this  state,  in  an 
tion  to  remove  a  surveyor  for  changing 
tvernment  comers,  *  proof  that  this  was 
towingly  done  was  held  sufficient.  See 
radford  v.  Territory,  2  Okla.  228,  37  Pac. 
161;  State  v.  Welsh,  109  Iowa,  19,  79  N. 
.  369.    Moreover,  the  statute  in  this  state 

not  strictly  penal  in  character.  It  is' 
sentially  remedial  and  protective.  Its 
irpose  is  not  the  award  of  compensation 
r  injury,  nor  the  recovery  of  a  penalty, 
T  the  infliction  of  punishment  upon  the 
rongdoer,  but  to  shut  off  all  opportunity 
r  farther  transgressions.  The  language 
1  ployed  in  State  v.  Leach,  60  Me.  58,  11 
m.  Rep.  172,  where  the  accused  as  regis- 
r  of  deeds  was  charged  with  issuing  a 
Ise  certificate,  and  the  statute  authorized 
moval  if  found  guilty  of  misconduct  in 
ice  or  incapable  of  discharging  its  duties, 

pertinent:  "It  is  to  be  observed,  in  the 
st  place,  that  this  section  is  not  one  pro- 
ding  for  the  punishment  of  the  individ- 
,1  offender  by  fine  or  imprisonment  for  an 
'ense   against  its   provisions.     It  is  not 

that  sense  a  strictly  penal  statute.     It 

rather  in  the  nature  of  an  inquest  of 
ice,  and  the  consequences  of  a  convic- 
>n  under  its  reach  only  to  the  possession 

the  office  and  its  emoluments.  It  seems 
Lich  like  the  substitution  of  the  court  for 
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the  legislature  when  acting  by  Impeachment 
or  address,  as  provided  in  the  section  of 
the  Constitution  before  alluded  to.  These 
distinctions  may  be  of  some  importance 
in  giving  a  construction  to  the  statute  and 
in  determining  the  limits  to  be  given  to  the 
language  used.  .  .  .  There  is  a  mani- 
fest distinction  between  a  case  of  miscon- 
duct resulting  in  loss  of  office  only,  and 
the  charge  of  a  legal  crime,  which  requires 
proof  of  criminal  intent  before  conviction, 
and  punishment  of  the  person  by  fine  or 
imprisonment  after  conviction.  In  the  lat- 
ter, there  must  be  a  direct  charge  in  the 
indictment  of  the  criminal  intent  and  crim- 
inal act.  Misconduct  does  not  necessarily 
imply  corruption  or  criminal  intention. 
We  think  the  legislature  used  the  word  in 
its  more  extended  and  liberal  sense.  This 
statute  is  not,  strictly  speaking,  a  penal 
statute,  but  rather  remedial  and  protect- 
ive." See  Shaw  v.  Macon,  21  Ga.  280.  For 
these  reasons,  doubtless  the  proceedings  for 
removal  are  civil,  not  criminal,  as  in  many 
of  the  other  states.  Section  1251  of  the 
Code  permits  any  resident  of  the  county  of 
which  defendant  was  treasurer  to  make 
complaint  by  petition  in  the  name  of  the 
state,  and  §  1254  provides  that  "the  charges 
when  filed  shall  be  tried  as  a  law  action, 
and  all  the  proceedings  shall  as  nearly  as 
may  be  conform  to  the  rules  governing  the 
trial  of  such  actions.''  And,  where  the  evi- 
dence is  conclusive,  as  in  this  case,  the 
court  may  direct  a  verdict.  Skeen  v.  Paine, 
32  Utah,  295,  90  Pac.  440. 

In  my  opinion  the  ruling  of  the  district 
court  was  correct,  and  should  be  approved. 

Deemer,  Ch.  J.,  joins  in  the  dissent. 


KEXTUCKY  COURT  OP  APPEALS. 

EDWARD  MEGLEMERY,  Appt., 

V. 

MUIR  WEISSINGER,  County  Judge,  et  al. 

(—  Ky.  — ,  131  S.  W.  40.) 

Officer  «  appointment  —  member  of  ap« 
pointing  body. 

1.  The  appointment  by  a  fiscal  court  of 
one  of  its  own  number,  whose  term  of  office 
is  about  to  expire,  to  a  salaried  office  witli- 

Note,  —  Olftcera:  appohUment  of  tnem* 
her  of  iody  having  appointive  pow 
er. 

The  adjudged  cases  upon  the  validity  of 
appointment  to  office  made  from  the  mem- 
bership of  the  appointing  body  hold  uni- 
formly that  such  appointoients  are  illegal 
and  to  be  generally  discountenanced.  Some 
of    the    decisions    do   not    go   beyond    the 


57U 


KENTUCKY  COURT  OF  APPEALS. 


Oct, 


in   its  j^ift,  but  the  duties  and  salary  of 
which    it    does    not    prescribe,    is    void    as 
against  public   policy,   although  he   is  not 
present  when  the  appointment  is  made. 
Same  —  ratification. 

2.  Mere  recognition  by  a  fiscal  court  of 
an  officer  whose  appointment  by  the  pre- 
ceding court  was  void  does  not  render  his 
incumbency  of  the  office  valid. 

Same  —  removal  ^  notice. 

3.  A  commissioner  to  superintend  the 
erection  of  bridges,  whose  term  of  office  is 
not  fixed,  may  be  removed  from  office  at 
nny  time  without  notice  or  hearing. 

(October  20,  1910.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
sustaining  a  demurrer  to  the  petition  in  a 
suit  to  avoid  the  action  of  the  Jeffersou 
County  Fiscal  Court  in  removing  plaintiff 
from  the  office  of  bridge  commissioner,  and 
to  enjoin  defendants  from  interfering  with 


him  in  the  performance   of  his  dntiei  u 
such.     Affirmed. 

The  facts  are  stated  in  the  opinioiL 

Messrs.  W.  W.  Davles  and  R.  L.  Pigc 
for  appellant. 

Messrs.  A«  Soott  Ballitt,  Jobn  L.  Sil- 
livan,  and  Kohn,  Baird,  Sloss,  A  Kolm. 
for  appellees: 

The  appointment  of  Meglemery  wu  to  i 
and  he  was  therefore  in  effect  neTcr  t^ 
pointed  to  the  office,  and  the  new  £». 
court  had  the  right  to  name  Taylor. 

Millikin  v.  Gillum,  135  Ky.  280,  IS  i 
W.  151;  Pulaski  County  t.  Sears,  IIT  Kt. 
249,  78  S.  W.  123;  Boyd  County  v.  Irth:^ 
118  Ky.  932,  82  S.  W.  613 ;  Vaugfaa  t.  E- 
lett,  119  Ky.  380,  84  S.  W.  309;  Diviai 
County  V.  Goodwin,  116  Ky.  891,  77  S.  Vf 
185. 

The  office  of  bridge  commissioner  ii  be!-: 
at  the  pleasure  of  the  fiscal  ooart,  tad  t> 
incumbent  thereof  is  removable  at  tke  dis- 
cretion of  the  fiscal  court. 

Campbell  County  v.  Trapp,  113  Kj.  l\l 
67  S.  W.  369, 


point  of  holding  appointments  from  the 
appointing  body  illegal  by  virtue  of  statu- 
tory prohibition,  but  others  hold  them  whol- 
ly void  on  general  principles.  The  reasons 
of  public  policy  which  forbid  such  appoint- 
ments bre  well  summarized  in  Meglemery 
V.  Weiss iNGEB. 

The  validity  of  an  appointment  to  the 
secretaryship  of  a  city  board  of  education 
of  one  of  its  own  members  was  denied  in 
State  ex  rel.  Dovle  v.  Board  of  Education, 
54  N.  J.  L.  313,  23  Atl.  670,  the  court  hold- 
ing that  a  statute  providing  that  "no  mem- 
ber of  any  board  of  aldermen,  common 
council,  township  committee,  or  other  mu- 
nicipal board  or  body,  shall,  during  the 
term  for  which  he  shall  have  been  elected 
such  member,  be  eligible  for  election  or  ap- 
pointment to  any  office  that  is  now  or 
hereafter  may  be  by  law  required  to  be 
filled  by  such  board,  coimcil,  committee,  or 
body  of  which  he  is  such  member,"  was  ap- 
plicable to  the  board  of  education.  The 
act  in  <)iie8tion  excepted  offices  required  by 
law  to  be  filled  from  the  appointing  body, 
but  it  was  admitted  that  there  was  no  law 
requiring  the  secretaryship  of  the  board  of 
education  to  be  filled  from  that  body. 

One  who.  as  an  alderman  of  a  city,  was  a 
member  of  the  common  council,  was  de- 
clared ineligible  for  the  appointment  of 
chief  of  police,  in  Ellis  v.  Lennon,  86  Mich. 
468,  49  N.  W.  308,  the  power  of  appointment 
to  that  position  resting  in  the  common  coun- 
cil, even  though  the  appointee  had  resigned 
as  alderman  previous  to  the  final  step  in 
his  appointment.  It  appeared  in  this  case 
that  the  office  was  created  while  the  ap- 
pointee (respondent)  was  an  alderman  and 
a  member  of  the  council;  that  before  his 
resignation  the  council  resolved  to  appoint 
a  chief  of  police,  and  respondent  voted  in 
favor  of  such  action,  whereupon  two  ballots 
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were  had,  and  he  was  declared  ekctel  i 
resolution  was  then  offered  appointinfrsea^ 
one  else  to  the  office,  and  respondent  rrtei 
against  its  adoption.  Respondent  thea  Or- 
dered his  resignation  and  at  a  sub«quer. 
meeting,  nearly  a  year  before  tiie  period  fjr 
which  he  had  been  elected  aldennaB  la: 
expired,  he  was  by  resolution  appoiatf^ 
chief  of  police.  The  decision  rests  Qp' 
the  charter  provision  that  "no  aldenoAr 
shall  be  elected  or  appointed  to  any  oth?: 
office  ih  the  city  during  the  term  for  vkk: 
he  was  elected  as  alderman,**  and  the  far- 
ther provision  "that  no  member  of  tW 
common  council  shall,  during  the  period 
for  which  he  was  elected,  be  appointed  to  c: 
be  competent  to  hold  any  office  of  whidi  the 
emoluments  are  paid  from  the  city  treas- 
ury," as  well  as  the  provision  in  the  fenen! 
law  for  the  incorporation  of  cities  tint  ^ 
alderman  shall  be  elected  or  appointed  to  aaj 
other  office  in  the  city  during  the  tenn  far 
which  he  was  elected  as  alderman,  nor  i^ 
pointed  to  any  other  office  in  the  city  vici^ 
in.  one  year  thereafter."  The  court  ni 
that  the  purpose  of  these  statates  ms  ts 
prevent  officers  from  using  their  official  pos- 
tions  in  the  creation  of  offices  for  tbea 
selves,  or  for  the  appointment  of  tiieaisetTe§ 
to  office,  and  that  the  phrase,  "duriiif;  tk 
term  for  which  he  was  elected,"  was  to  fee 
construed  strictly  rather  t^an  as  limitiir 
the  ineligibility  only  to  the  period  of  act8i> 
service. 

Where  a  board  of  health  has  power  t^ 
appoint  a  special  sanitary  officer,  fix  bi* 
salary  and  term  of  office,  and  completely 
control  his  official  acts,  the  office  is  rbollf 
incompatible  with  a  position  on  the  botn! 
of  health,  and  the  appointment  as  saaitarr 
officer  of  one  of  the  members  of  sodi  boiri 
is  void.  State  ex  reL  Henry  v.  Newark,  < 
I  Ohio  N.  P.  623. 
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Meglemery  was  not  qualified  to  take  the 

•ffice   at  the   time   he  was   appointed,  and 

^'  herefore  his   appointment  was  void. 

'"    Millikin  v.  Gillum,  135  Ky.  280,   122  S. 

V.    151;   Com.   v.  Lane,  125   Ky.   725,  102 

i.    W.    313;    Com.   v.    Pate,    110   Ky.    408, 

^il    S.    W.    1009;    Clark   v.   Logan   County, 

38   Ky.  676,   128  S.  W.   1079. 

The    fact   that   Meglemery's   office    as   a 

aember  of  the  fiscal  court  terminated,  and 

'-   n  all  reasonable  probability  must  have  ter- 

ainated,  before  the  completion  of  his  du- 

-    ies   as  bridge  commissioner,   does  not   af- 

'  ect  either  the  principle  or  the  rule. 

Kozee  v.  Com.  — Ky.  ~,  129  S.  W.  327. 
Under  the  statute,  the  fiscal  court  had 
*.  <  he  right  at  any  time  to  oust  Meglemery, 
ind    to    appoint   his    successor. 
Campbell  County  v.  Trapp,  supra. 

Carroll,  J.,  delivered  the  opinion  of  the 
•   x>UTt: 

On  December  31,  1909,  the  appellant, 
ifeglemery,  was  a  magistrate  and  member 
)f    tlie   Jefferson   county   fiscal   court,   and  i 


on  that  day  he  was  appointed  by  the  court 
as  bridge  commissioner  under  the  authority 
conferred  upon  the  fiscal  court  by  §§  4329 
and  4330  of  the  Kentucky  Statutes  (Rus- 
sell's  Stat.  §§  5475,  5476),  to  superintend 
the  construction  of  a  bridge  between  Har- 
din and  Jefferson  county.  Mcglemery's 
term  as  magistrate  and  member  of  the  fis- 
cal coui*t  expired  on  January  2,  1910.  On 
April  5,  1910,  the  fiscal  court  as  then  con- 
stituted removed  him,  and  appointed  Charles 
F.  Taylor  in  his  place.  After  this  action 
was  taken,  Meglemery  brought  this  suit 
against  the  members  of  the  fiscal  court  and 
Taylor,  and  for  relief  asked  tliat  the  ac- 
tion of  the  court  in  removing  him  and  ap- 
pointing Taylor  in  his  place  be  declared 
null  and  void,  and  that  Taylor  and  the  fis- 
cal court  be  enjoined  from  interfering  with 
him  in  the  performance  of  his  duties  as 
bridge  commissioner.  To  this  petition  a 
general  demurrer  was  sustained,  and,  de- 
clining to  plead  further,  he  prosecutes  this 
appeal. 

As  Meglemery  was  on  December  31,  1000, 


The  appointment  by  a  board  of  super- 
visors of  drain  commissioners  from  the 
Tiembership  of  the  board  was  held  void  in 
Kinyon  v.  Duchene,  21  Mich.  498. 

The  election  of  a  citv  marshal  was  held 
invalid  in  State  ex  rel.  Rosenheim  v.  Hoyt, 
2  Or.  247,  it  appearing  that  the  person 
chosen  was  a  member  of  the  city  council 
having  the  elective  or  appointive  power,  at 
the  time  of  his  election,  and  that  his  own 
vote  made  the  necessary  majority  in  his 
favor.  The  decision  is  apparently  upon  the 
ground  that  the  election  was  a  nullity  be- 
cause of  the  violation  of  a  rule  of  the 
council  which  prohibited  a  member  from 
voting  on  any  question  in  which  such  mem- 
ber was  immediately  interested;  but  in 
viev-  of  the  other  reported  cases  the  ap- 
pointment would  seem  to  have  been  illegal 
heonuse  of  the  appointee's  membership  on 
the  board,  regardless  of  his  vote  on  that 
matter. 

The  appointment  to  the  office  of  superin- 
tendent of  a  county  infirmary,  of  one  of  the 
members  of  the  board  of  directors  of  such 
infirmary,  was  held  illegal  and  void  in 
State  ex  rel.  Lonthan  v.  Taylor,  12  Ohio  St. 
130. 

The  act  of  three  justices  of  the  peace  in 
accordance  with  the  power  vested  in  them 
under  certain  circumstances,  in  appointing 
to  fill  a  vacancy  in  the  office  of  supervisor 
oner  of  th*^  three  said  justices,  was  held 
null  and  void  in  People  ex  rel.  Davis  v. 
ThomAs,  33  Barb.  287.  The  court  said: 
"These  three  justices  are  the  depositaries  of 
a  public  trust,  and  it  is  a  principle  of  uni- 
versal application,  as  well  as  of  public  de- 
cency, that  neither  of  them  should  be  per- 
mitted to  discharge  it  for  his  own  benefit  or 
to  promote  his  private  interest." 

The  appointment  to  the  position  of  com- 
missioner for  the  construction  of  a  certain 


bridge,  of  a  county  magistrate  who,  by 
virtue  of  his  office  as  magistrate,  was  a 
member  of  the  body  having  the  power  tn 
appoint  a  bridge  commissioner,  was  licld 
invalid  in  Millikin  v.  Gillum,  135  Ky.  280, 
122  S.  W.  151. 

It  was  held  in  Com.  v.  Douglass,  1  Binn. 
77,  that  the  power  of  appointment  to  the 
office  of  inspector  of  prisons,  vested  by  stat- 
ute in  the  city  mayor,  two  aldermen,  and 
two  county  justices,  precluded  the  appoint- 
ment to  such  office  of  one  of  the  aldermen. 

The  action  of  a  county  fiscal  court  in 
failing  to  appoint  a  supervisor  of  roads  as 
provided  by  statute,  and  vesting  general  su- 
pervision of  the  roads  in  a  county  jnd^e 
and  justices  of  magisterial  districts,  wlio 
were  all  members  of  the  fiscal  court,  was 
held  invalid  in  Pulaski  County  v.  Sears,  117 
Ky.  249,  78  S.  W.   123. 

The  act  of  the  mayor  of  a  city  in  re- 
moving the  members  of  the  board  of  health 
from  office  because  they  had  appointed  one 
of  the  members  of  the  board  to  the  position 
of  quarantine  physician  was  approved  in 
Gaw  V.  Ashley,  195  Mass.  173,  122  Am.  St. 
Rep.  229,  80  N.  E.  790.  The  court  held  that 
the  board  of  health  could  not  lawfully  and 
properly  appoint  one  of  themselves  to  the 
office  of  quarantine  physician,  under  an  or- 
dinance which  provided  that  such  physician 
should  hold  office  during  the  pleasure  of 
the  board,  be  largely  subject  to  their  di- 
rection, and  submit  certain  of  his  charges 
to  their  approval. 

In  an  action  contesting  positions  in  a 
city  council,  it  was  held  in  State  v.  Keams, 
47  Ohio  St.  666,  25  N.  E.  1027,  that  the  ap- 
pointment by  the  council  of  a  member  there- 
of to  another  office  was  not  an  abandonment 
of  the  office  of  councilman,  because  the  ap- 
pointment to  the  second  office  was  a  nullity. 

W.  A.  S. 
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a  member  of  the  body  that  appointed  him 
to  fill  this  place,  the  appointment  was  void 
for  reasons  of  public  policy  that  are  both 
sound  and  sufficient.  And  so  we  have  held 
that  in  cases  like  this  the  fiscal  court  can- 
not appoint  one  of  its  members  to  a  place 
that  carries  with  it  duties  and  compensa- 
tion. Millikin  ▼.  Gillum,  135  Ky.  280,  122 
S.  W.  151.  Nor  does  the  fact  that  his  term 
expired  within  a  few  days  after  his  ap- 
pointment, or  the  fact  that  his  duties  would 
be  prescribed  and  his  compensation  al- 
lowed by  a  body  of  which  he  was  not  a 
member,  or  the  fact  that  he  was  not  pres- 
ent with  the  court  when  his  appointment 
was  made,  have  the  eflfect  of  changing  this 
salutary  rule.  The  fact  that  the  power  to 
fix  and  regulate  the  duties  and  compensa- 
tion of  the  appointee  is  lodged  in  the  body 
of  which  he  is  a  member  is  one,  but  not  the 
only,  reason  why  it  is  against  public  poli- 
cy to  permit  such  a  body  charged  with  the 
performance  of  public  duties  to  appoint  one 
of  its  members  to  an  office  or  place  of  trust 
and  responsibility.  It  is  of  the  highest 
importance  that  municipal  and  other  bodies 
of  public  servants  should  be  free  from  every 
kind  of  personal  influence  in  making  ap- 
pointments that  carry  with  them  services 
to  which  the  public  are  entitled  and  com- 
pensation that  the  public  must  pay.  And 
this  freedom  cannot  in  its  full  and  fair  sense 
be  secured  when  the  appointee  is  a  mem- 
ber of  the  body  and  has  the  close  oppor- 
tunity his  association  and  relations  af- 
ford to  place  the  other  members  under  ob- 
ligations that  they  may  feel  obliged  to  re- 
pay. Few  persons  are  altogether  exempt 
from  the  influence  that  intimate  business 
relations  enable  associates  to  obtain,  and 
few  strong  enough  to  put  aside  personal 
considerations  in  dispensing  public  favors. 
And  it  is  out  of  regard  for  this  human  sen- 
timent and  weakness,  and  the  fear  that  the 
public  interest  will  not  be  so  well  protect- 
ed if  appointing  bodies  are  not  required  to 
go  outside  their  membership  in  the  selec- 
tion of  public  servants,  that  the  rule  an- 
nounced has  been  adopted,  and  ought  to  be 
strictly  applied. 

But  counsel  for  appellant  insists  that, 
although  it  should  be  held  that  the  appoint- 
ment of  Meglemery  was  void,  it  was  rati- 
fied by  the  fiscal  court  that  came  into  of- 
fice in  January,  1910,  and  recognized  him 
as  bridge  commissioner.  But,  if  his  ap- 
pointment was  void,  the  mere  recognition 
by  the  succeeding  court  did  not  have  the 
effect  of  imparting  validity  to  it.  A  void 
appointment  cannot  be  validated  by  either 
recognition  or  ratification.  Mechem,  Pub. 
Off.  §  531.  There  must  be  a  new  appoint- 
ment. It  may  be  conceded  that,  so  far  as 
the  rights  of  the  public  are  concerned,  Meg- 
31  L.R.A.(N.S.) 


lemery  would  be  treated  as  an  oSecr  dr 
facto,  and  that  his  acts  mm  aoch  vseUb 
binding.  That  questioD,  however,  is  aoc  k 
fore  us.  No  act  of  the  eoort  as  wpamc 
in  January,  1910,  less  than  an  actaal  if 
pointment,  would  be  sufficient  to  cod'/ 
upon  Meglemery  the  office  that  he  daim 
and  it  is  not  contended  that  he  vu  i^ 
pointed  by  the  new  court.  H,  hoverer,  v* 
assume  for  the  sake  of  the  aigiiBBit  tk: 
Meglemery's  appointment  mna  valid,  th 
fiscal  court  had  the  power  at  any  turn  s 
remove  him  and  appoint  another  ia  2^ 
place.  The  principle  that  reBovah  oi 
not  be  made  without  eauae  ahown*  or  lat 
the  person  removed  has  notice  and  hesr^ 
has  no  application  to  such  poaition  «  pb^ 
as  commissioner  to  superintend  the  erect  - 
of  bridges.  No  term  ia  fixed  for  the  oftce. 
and  it  may  be  filled  at  any  time  bf  tai 
appointing  power.  A  question  in  aO  n^ 
spects  like  this  was  before  tlie  eowt  :: 
Campbell  County  v.  Trapp,  113  Ky.  !:• 
67  S.  W.  369,  and  it  waa  there  held  tb- 
the  fiscal  court  had  the  power  of 
at  any  time  without  notice» 
cause. 

Wherefore   the    jud^^ent   of  the  h«r 
court   is  affirmed. 


COLORADO  SUPREUE  COUBf. 

JOSE  M.  VXQIL,   Appt» 

V. 

MARIA  V.   VIGIL. 
(—  Colo.  — ,  111  Fac  833.) 

Alimony  —  interference  on  appeaL 

The  appellate  court  will  not  iskrist 
with  the  action  of  the  trial  court  in  aw^ 
ing  permanent  alimony  to  a  wile  sfiis!^ 
whom  a  divorce  is  ^granted  for  detem*: 
her  husband,  where  the  statute  asAoni^ 
the  trial  court  to  make  ench  decree  trer* 
ing  alimony  as  may  be  just  and  reasosibf 
and  she  is  old,  helpless,  penniless,  sad  > 
most  blind,  and  there  is  evidence  tendis^  t. 
show  that  she  left  her  husband  beesmr  d 
his  cruelty  to  her.  «. 

(November  14,  1910.) 

APPEAL  by  plaintiff  from  a  judgBol  t' 
the  District  Court  for  Pueblo  Cocs:^ 
awarding    defendant    permanent     sliiK^ 
when    granting    plaintiff    a    divoree.    ^ 
firmed. 
The  facts  are  stated  in  the  opinioa 
Mr.  M.  J.  Galllgan,  for  appellaat: 
Defendapt  is  not  entitled  to 


Note. —  As    to    right    of    wile 
whom   an   absolute   divorce   ia 
permanent  alimonv,   see  note  to 
Ecker,  20  L.R.A.(N.S.)   421. 
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-.the   separation   and   divorce   were   through 
'  her    own   fault. 

Anthony  v.  Anthony,  11   N.  J.   Eq.  70; 

Stewart,  Marr.  &  Div.  §  371;  Cole  v.  Cole, 

.    115  Mo.  App.  466.  91  S.  W.  457;  Becklen- 

•    berg    V.    Becklenberg,    102    111.    App.    604; 

Volkniar  v.  Volkmar,  147  Cal.  175,  81  Pac. 

^  413;   Neander  v.  Neander,  35  Colo.  405,  84 

,.  Pac.  69. 

;  --      Alimony  will  not  be  granted  unless  ap- 
. .  p*ied  for  and  the  applicant  is  entitled  there- 

Spitler  ▼.  Spitler,  108  111.  120;  Hickling 

.  (T     Hickling,  40  111.  App.  73;   Spaulding  v. 

Spaulding,   133  Ind.    122,   36  Am.   St.  Rep. 

.    >34,  32  N.  £.  224;  Allen  v.  Allen,  43  Conn. 

419. 

A    husband   is   not   bound   to   support   a 
n-ife,  if  she  can  support  herself. 

Stewart,  Marr.  &  Div.  §  372;  Fivecoat 
V.  Pivecoat,  32  Iowa,  198;  Lovett  v.  Lovett, 
"11  Ala.  763;  Glover  v.  Glover,  16  Ala.  440; 
Doyle  v.  Doyle,  26  Mo.  545;  Mclntire  v. 
Mclntire,  80  Mo.  471;  Shafer  v.  Shafer,  10 
Xeb.  469,  6  N.  W.  768;  Perry  v.  Perry,  2 
Barb.  Ch.  311;  Waring  v.  Waring,  100  N. 
V.  570,  3  N.  E.  289;  Everett  v.  Everett,  62 
■  Cal.  383. 

_       Bailey,  J.,  delivered  the  opinion  of  the 
court : 

f:       Jose  M.  Vigil,  appellant  here,  plaintiff 
beJow,  on  August  19,  1907,  brought  suit  for 
a.bsolute  divorce  from  Maria  v.  Vigil,  ap- 
|7eliee   here,  defendant  below,  on  the  stat- 
titory  ground  of  wilful  desertion.    The  par- 
ties were  married  in  1869  and  lived  togeth- 
er  as  husband  and  wife  until  just  present- 
ly   before  the  commencement  of  this  action. 
The  defendant  for  answer  denied  the  deser- 
tion, and  for  an  affirmttive  defense  alleged 
that  she  absented  herself  from  her  husband 
l>ecau8e  of  his  extreme  and  repeated  acts 
of    cruelty  toward  her,  with  a  prayer  for 
temporary   alimony,   suit   money,   and   for 
tflivorce,  claiming  to  be  entitled  to  $2,000  as 
l>emnanent  alimony.     Plaintiff  replied,  put- 
ting in  issue  all  affirmative  answer  matter. 
Trial  was  had  to  a  jury,  which  returned  a 
verdict  in  favor  of  plaintiff,  declaring  the 
rlefendant  to  be  guilty  of  desertion,  in  man- 
ner and  form  as  charged.    The  court,  upon 
final  disposition  of  the  cause,  found,  among 
other  things,  in  substance:     First,  that  the 
allegations  of  plaintiff's  complaint  had  been 
sustained  by  competent  and  sufficient  evi- 
«lence;   and,  second,  that  the  allegations  of 
the   answer  of  the  defendant,  covering  the 
matter  of  permanent  alimony,  had  also  like- 
Avise    been   sustained.     Thereupon   a   judg- 
ment and  decree  of  divorce  were  entered,  on 
the  verdict,  in  favor  of  the  plaintiff,  andi 
31    Lr-R.A.(N.S.) 


awarding  the  defendant  alimony  in  the  sum 
of  $20  a  month  until  the  further  order  of 
court.  Plaintiff  brings  the  case  here  on  ap- 
peal, contesting  the  propriety  of  the  judg- 
ment giving  the  wife  permanent  alimony. 

The  sole  question  presented  by  the  record 
for  our  consideration  and  determination  is, 
Was  alimony  properly  decreed  to  defend- 
ant, in  view  of  the  fact  that  the  divorce 
was  granted  for  her  fault? 

The  question  turns  upon  a  construction 
of  our  statute,  which  provides,  in  part,  by 
§  1567,  3  Mills's  Aimo.  Stat,  as  follows: 
"And  such  court  or  judge  may  grant  ali- 
mony and  counsel  fees  pendente  title  [lite] 
and  when  a  divorce  shall  be  decreed  may 
make  such  order  and  decree  touching  the 
alimony  and  maintenance  of  the  wife  and 
children  or  either  of  them  as  may  be  rea- 
sonable and  just." 

A  critical  examination  of  the  evidence 
convinces  us  that  the  verdict  might  well 
have  been  for  the  defendant  on  her  cross 
complaint,  supporting  her  allegations  of  ex- 
treme ^d  repeated  acts  of  cruelty,  as 
ground  for  absenting  herself  from  her  hus- 
band. The  court  below  evidently  enter- 
tained a  like  view,  since  it  found  special- 
ly that  the  defendant,  up<m  the  evidence  ad- 
duced, was  entitled  to  permanent  alimony. 
Since  it  appears  that  the  husband  is  able 
to  pay,  and  the  wife  is  old,  helpless,  penni- 
less, and  almost  blind,  we  think  such  con- 
clusion fully  warranted  and  justified,  and 
that  the  decree  entered  ought  not  to  be  dis- 
turbed, as,  under  the  circumstances  and 
facts  of  the  case,  it  seems  reasonable  and 
just,  and  in  strict  compliance  with  the  stat- 
ute under  which  alimony  was  granted.  The 
question  of  awarding  permanent  alimony 
is  exclusively  for  the  court  to  determine, 
upon  the  facts  of  each  particular  case,  and 
is  to  be  settled  according  to  the  very  right 
of  the  matter. 

While  it  is  true  that  alimony  docs  not 
go,  as  of  course,  to  a  divorced  wife  in  all 
cases  (Neander  v.  Neander,  35  Colo.  495, 
84  Pac.  69),  nevertheless,  it  is  settled  law 
that  in  a  proper  one,  such  as  we  deem  this 
to  be,  alimony  may  be  awarded  the  divorced 
wife,  although  the  decree  may  have  been 
granted  the  husband  for  her  fault.  In  Dee- 
nis  V.  Deenis,  79  111.,  at  page  74,  a  case  in 
many  respects  singularly  like  the  one  under 
consideration,  and  involving  the  construction 
of  a  statute  identical  with  ours,  the  above 
doctrine  was  definitely  announced.  The  rule 
also  finds  support  in  the  following  authori- 
ties: Hedrick  v.  Hedrick,  28  Ind.  291,  and 
cases  there  cited:  Zuver  v.  Zuver,  36  Iowa, 
)90;  Gaines  v.  Gaines,  9  B.  Mon.  295,  48 
Am.  Dec.  425;  Graves  v.  Graves,  108  Mass. 
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314;     and    Buerfening    v.    Buerfening,    23 
Minn.  563. 
The  judgment  is  accordingly  affirmed. 

Campbell,  Ch.  J.,  and  Mnsser,  J.,  con- 
cur. 

Petition  for  rehearing  denied  December 
6,  1910. 


MARYLAND  COURT  OF  APPEALS. 

GOTTLIEBKNABE  &  COMPANY  of  Bal- 
timore City  et  al.,  Appts., 

V. 

CHARLES  F.  MACKLIN  et  al. 

(109  Md.  429,  71   Atl.  949.) 

Municipal   corporation  —  antliorlty  — 
lease  ^-  unused  property. 

1.  Statutory  authority  to  a  municipality 
to  rent  its  unused  property  for  fixed  and 
limited  terms  includes  the  power  to  let  or 
hire  the  use  of  it  for  a  single  evening,  or 


a  number  of  eveainga,   whether  c^nse^  j. : 
or  not. 

Schoolhouse  —  lease  —  avthority. 

2.  That  a  school  building  has  ben  ktr- 
by  a  city  to  a  regiment  of  state  Dati^.a. 
guard  for  a  nominal  consideratioB,  tod  t 
occupied  by  it  as  its  only  habitatioB.  d*~ 
not  take  the  property  out  of  the  pro«i- 
of  a  statute  empowering  a  city  to  k*»- 
"property  not  needed  for  public  use^  » t^ 
to  prevent  the  city  from  leasing  it  i' 
public    entertainmenta. 

Same  —  Joint  lease. 

3.  That  the  oflficers  of  a  state  militii  •* 
ganization  to  whom  a,  city  has  lessee  i 
schoolhouse  for  an  armory  might  not  hi» 
authority  to  sublet  it  does  not  prvvRit  t ' 
municipal  corporation,  acting  niHlrr  t* 
statutory  authority,  and  such  offieen  i 
gether,  from  letting  the  buildisir  iot  r 
tertainments,  the  proceeds  to  be  divided  > 
tween  them. 


Constitutional  rlglits   ^  public 
titlon. 

4.  The  letting  by  a  municipal  corpon 
tion  of  an  unused  build  ing*  belonging  t  : 
for    public    entertainmenta,    to   avoid  !>?• 


Note,  —  Itight  of  municipal  corpora' 
tion  to  permit  the  use  off  or  to  leaaCf 
its  public  "buildings  for  private  pur^ 
poses. 

This  note  is  confined  to  cases  passing  on 
the  question  whether  a  municipal  corpora- 
tion has  the  right  to  permit  the  use  of,  or 
to  lease,  its  public  buildings  for  private 
purposes,  whether,  as  in  Gottlieb-Knabe  & 
Co.  y.  Macklin,  such  building  is  one  no 
longer  used  by  the  municipal  corporation,  or 
one  only  part  of  which  is  necessary  for 
the  use  oi  the  municipality,  or  one  only 
occasionally  or  at  intervals  so  used.  It 
will  be  noted,  therefore,  that  cases  which 
deal  with  the  lease  by  a  municipality  of 
its  wharves  or  market  stalls,  ferries,  water- 
works, or  gas  or  electric  light  works,  that 
is.  cases  in  which  the  property  is  leased 
to  be  used  for  the  very  purpose  for  which 
it  was  acquired,  or,  in  other  words,  cases 
in  which  it  might  be  said  the  municipality 
has  attempted  to  delegate  its  powers,  have 
no  place  in  this  note. 

A  discussion  of  the  power  of  a  municipal 
corporation  to  grant  or  lease  space  on 
street  or  sidewalk  for  business  purposes  may 
be  found  in  a  note  to  Chapman  v.  Lincoln, 
25  L.R.A.(N.S.)   400. 

For  grant  of  right  to  use  streets  or  other 
public  places  for  advertising  purposes,  see 
note  to  People  ex  rel.  Healy  v.  Clean  Street 
Co.  9  L.R.A.(N.S.)   455. 

The  question  what  use  of  squares,  parks, 
or  commons  amounts  to  diversion  from  the 
use  for  which  they  were  dedicated,  is  dis- 
cussed in  a  note  to  Codman  y.  Crocker,  25 
L.R.A.(N.S.)   980. 

The  power  of  a  municipal  corporation  to 
lease  its  ferry  franchises  or  privileges  is 
discussed  in  a  note  to  Sisters ville  Ferry  Co. 
y.  Kussell,  59  L.R.A.  523. 

The  cases  discussing  the  right  of  mu- 
31  L.R.A.(N.S.) 


nicipal    corporations    to    engage    in  est^' 
prises  other  than  the  leasing  of  its  pc' 
buildings,  and  which  are  generally  re^T.-'. 
as  of  a  private  character,  will  be  foasii  i 
a  note  to  Holton  y.  Camilla,  ante.  111 

In  this  connection  attention  is  abo  a!«-' 
to  a  note  to  Herald  y.  Board  of  Edneats-' 
post,  588,  discussing  the  power  of  a  ik^> 
board   to   permit  the    use    of  or  lease  t' 
school  building  or  other  property  for  u:  ^' 
than  school  purposes. 

The  question  here  annotated  has  beei  t  • 
subject  of  discussion  heretofore  in  a  sc^  * 
State  y.   Hart,  33  L.R.A.    118,  and  tt:^ 
tion  is  called  to  that  note  for  a  renev 
the  earlier  cases. 

As  was  shown  in  the  earlier  note,  it  seer^ 
to  be  generally  conceded   that  a  mnaiRpi 
corporation   having  erected    a   buildicc  i' 
good    faith    for   municipal    or   public  p^ 
poses  has  the  right,  when  such  bnildizf  ^^ 
no  longer  used  by  the  municipality,  or  t^ 
parts  of  it  are  not  needed  tor  public  »■ 
or  when  at  intervals  the  whole  MuMisf  i^ 
not  so  used,  and  when   it  does  not  ict?' 
fere  with  its  public  use,  to  permit  it  tt>  ^^ 
used  either  gratuitously  or  for  a  cosv*' 
sation  for  private  purposes.     Cases  so  ^■*'-- 
ing   are   Bates   y.   Bassett,    60   Vt  531.  ' 
L.R.A.  166,  15  Atl.  200;  French  v.  Qo^: 
3   Allen,  9;   Worden  v.   New  Bedford.  ^' 
Mass.  23,  41  Am.  Rep.  185;  Lowrr  v.  F.^r 
est  City,  39  Pa.  Super.  Ct.  276. 

As  was  said  in  Bates  y.  Bassett  6P  ^t 
531,  1  L.R.A.  366,  15  Atl.  200:  "Tl»  tr-- 
distinction  drawn  in  the  autboritice  is  i^'^ 
If  the  primary  object  of  a  pnblie  expe« 
ture  is  to  subserve  a  public  mimicipsi  p*7 
pose,  the  exependiture  is  legal,  Bot«it> 
standing  it  also  involves  as  an  incideot  n 
expense  which  standing  alone  would  v^  ^ 
lawful.  But  if  the  primary  object  is  y- 
to  subserve  a  public  municipal  pnrposp.  ^  "^ 
to  promote  some  private  end.  the  <sfefti- 
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'of  revenue  therefrom,  and  lighten  the  bur- 
den of  the  taxpayers,  is  not  an  unconstitu- 
-^  tional    interference    with    the    liberty    and 
property  of  owners  of  property  devoted  to 
-    that    use.    with    whom    the    municipality 
comes  into  competition. 

(January  13,  1909.) 

APPEAL  by  plaintiffs  from  a  judgment 
of    the    Circuit    Court    for    Baltimore 
.-   City  sustaining  a  demurrer  to  the  petition 
^    in  an  action  brought  to  restrain  the  letting 
of    certain    public    buildings    for    private 
::    entertainments.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  William  li.  Marbury  and  Car- 
roll T.  Bond,  for  appellants: 

The  use  of  the  armory  for  the  purposes 
of  public  entertainments   was  unlawful. 

Veterans  of  7th  Regiment  v.  Field  Of- 
ficers, 38  N.  Y.  S.  R.  408,  14  N.  Y.  Supp. 
811;   Alleghany  County  v.  Parrish,  93  Va. 


!.'• 


ture  is  illegal,  even  though  it  may  incident- 
ally serve  some  public  purpose.  This  is 
the  test  where  good  faith  is  exercised  in 
making  the  expenditure.  If  a  public  pur- 
pose is  set  up  as  a  mere  pretext  to  con- 
ceal a  private  purpose,  of  course,  the  ex- 
penditure is  illegal  and  fraudulent." 

In  Bates  v.  Bassett,  supra,  where  the 
question  arose  whether  a  municipal  corpo- 
ration might  lawfully  repair  an  old  build- 
ing for  rental  purposes,  the  court  said: 
''Having  elected  to  build,  the  town  had  on 
its  hands  an  old  building.  In  the  exercise 
of  what  seemed  to  them  to  be  a  wise  dis- 
cretion, the  voters  decided  to  repair  it  for 
rental  purposes.  This  is  said  to  be  illegal. 
It  would  be  if  the  primary  object  was  to 
invest  money  in  a  building  to  rent.  The 
town  could  not  purchase  a  building  for 
rental  purposes  solely.  But  here  the  town 
already  owns  a  building  purchased  or 
ereH^d  for  its  proper  municipal  purposes. 
It  no  longer  has  use  for  it  for  municipal 
purposes.  Must  it  sacrifice  its  property,  or 
may  it  not  do  with  it  what  a  prudent  man 
would  do  with  such  a  building?  Suppose 
in  a  few  years  its  road  machine  is  sup- 
planted by  some  improved  machine  which 
it  deems  it  is  wise  to  purchase,  could  it  not 
keep  its  old  one  in  repair  to  rent  advan- 
tageously to  others?  It  is  no  answer  to 
say  that  the  town  would  in  the  long  run  be 
as  well  off  to  give  away  its  old  building.  The 
question  was  one  for  the  town  to  decide  for 
itself,  and  its  decision  made  in  good  faith 
is  final." 

In  Jones  v.  Sanford,  66  Me.  585,  it  was 
held  that  a  town  did  not  exceed  its  au- 
thority where,  for  the  purpose  of  securing  a 
better  townhall  and  lor  the  consideration 
of  making  certain  improvements  and  re- 
pairs, it  permitted  a  dramatic  company  to 
use  the  same  for  a  certain  number  of  years, 
when  not  wanted  for  public  purposes. 

So,  in  Spaulding  v.  Lowell,  23  Pick.  71, 
it  was  held  that  the  use  of  a  part  of  n 
building  primarily  erected  for  a  market 
31  L.R.A.(N.S.) 


615,  25  S.  E.  882;  3  Abbott,  Mun.  Corp.  pp. 
242-244;  Bender  v.  Streabich,  182  Pa.  251, 
37  Atl.  853;  Scofield  v.  Eighth  School  Dist. 
27  Conn.  499;  Boyd  v.  Mitchell,  69  Ark. 
202,  62  S.  W.  61 ;  Dorton  v.  Hearn,  67  Mo. 
301;  Weir  v.  Day,  35  Ohio  St.  143;  Nerlien 
V.  Brooten,  94  Minn.  361,  102  N.  W.  867; 
Sugar  V.  Monroe,  108  La.  677,  59  L.R.A, 
723,  32  So.  961;  Board  of  Liquidation  v. 
New  Orleans,  118  La.  712,  43  So.  307; 
State  ex  rel.  Scott  v.  Hart,  144  Ind.  107, 
33  L.R.A.  118,  43  N.  E.  7;  Cooley,  Const. 
Lim.  7th  ed.  p.  342;  Lakeside  Lumber  Co. 
v.  Jacobs,  134  Wis.  188,  126  Am.  St.  Rep. 
1023,  114  N.  W.  446;  Stone  v.  Oconomowoc, 
71  Wis.  165,  36  N.  W.  829. 

The  hiring  out  of  the  public  property  for 
private  entertainments  is  an  unconstitu- 
tional invasion  of  the  rights  of  citizens  en- 
gaging their  property  in  that  business. 

Nerlien  v.  Brooten,  94  Minn.  3611,  102  N. 
W.  867;  Sugar  v.  Monroe,  108  La.  677,  59 


house,  for  incidental  and  subordinate  pur- 
poses, did  not  invalidate  the  erection  of  such 
building  and  the  taxation  of  property  there- 
for. In  this  case  the  market  house  was 
incidentally  used  for  the  hoI(!ing  of  the 
police  court,  as  well  as  by  the  county  as 
court  rooms. 

In  Biddeford  v.  Yates,  104  Me.  606,  72 
Atl.  335,  15  A.  &  E.  Ann.  Cas.  1091,  it  was 
held  that  under  a  charter  provision  giving 
the  city  "power  to  let  or  sell  what  may  be 
legally  let  or  sold,"  a  city  council  has  au- 
thority to  let  for  giving  plays  and  operas 
that  part  of  a  city  building  calleil  the 
"opera  house."  It  appears  in  this  case 
that  the  part  of  the  building  was  not  ap- 
propriated to  the  use  of  the  city,  but  was 
reserved  for  Memorial  Day,  for  the  gradua- 
tion exercises  of  the  high  school,  and  the 
necessary  rehearsals  therefor,  and  that  the 
lessee  was  required  to  let  the  hall  when 
not  otherwise  engaged  in  good  faith,  on 
the  payment  of  the  running  expenses,  for 
any  public  purpose,  to  any  political  body  in 
the  city,  and  to  any  established  church  in 
the  city  one  day  per  year  to  each  such 
church. 

In  Curtis  v.  Portsmouth,  67  N.  H.  506, 
39  Atl.  439,  it  was  held  that  an  assignment 
of  a  lease  to  a  city  of  a  certain  building 
for  the  purpose  of  providing  a  memorial 
hall  and  library,  which  under  a  statute  it 
had  the  power  to  accept,  was  not  rendered 
void  by  the  fact  that  the  city  granted  a 
Grand  Army  post  the  use  of  part  of  the 
building  free  of  rent.  The  court  in  this 
case  said:  "The  city  made  the  contract  in 
good  faith,  for  the  purpose  of  providing  a 
memorial  building  and  a  suitable  place  for 
a  library,  and  the  occupation  by  the  post  is 
incident  and  subordinate  to  this  general 
purpose.  The  case  is  similar  to  that  of  a 
municipality's  leasing  parts  of  a  town  or 
city  hall  not  needed  for  municipal  purposes, 
for  stores  or  offices." 

Attention  is  also  called  in  this  connec- 
tion to  Davidson  v.  Baltimore,  96  Md.  509, 
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L.R.A.  723,  32  So.  961;  Re  Municipal  Fuel 
Plants,  182  Mass.  605,  60  L.R.A.  502,  66 
N.  E.  25;  South  Carolina  v.  United  States, 
199  U.  S.  457,  50  L.  ed.  268,  26  Sup.  Ct. 
Rep.  110,  4  A.  &  E.  Ann.  Cas.  737 ;  New  Cen- 
tral Coal  Co.  V.  George's  Creek  Coal  &  I. 
Co.  37  Md.  559;  Kane  v.  Baltimore,  15  ^Id. 
249;  Butcher's  Union  S.  H.  &  L.  S.  L.  Co. 
V.  Crescent  City  L.  S.  L.  k  S.  H.  Co. 
Ill  U.  S.  746,  762,  28  L.  ed.  585,  588,  4 
Sup.  Ct.  Rep.  652;  Allgeyer  v.  Louisiana, 
165  U.  8.  690,  41  L.  ed.  836,  17  Sup.  Ct. 
Rep.  427;  Ex  parte  Virginia,  100  U.  S. 
339,  25  L.  ed.  070;  Raymond  v.  Chicago 
Traction  Co.  207  U.  S.  35,  36,  52  L.  ed.  87, 
28  Sup.  Ct.  Rep.  7,  12  A.  &  E.  Ann.  Cas. 
757. 

Messrs.  Albert  S.  Gill  and  John  Pliilip 
Hill,   for  appellees: 

The  city  here  appears  in  the  character  of 
a  mere  property  holder,  and  has  the  right 
to  rent  its  buildings  not  used  for  municipal 
purposes. 

Pub.  Local  Laws,  art.  4,  §  1,  City  Code, 
p.  41;  Rittenhouse  v.  Baltimore,  25  ^Id. 
347;  Davidson  v.  Baltimore,  96  Md.  509, 
53  Atl.  1121;  Central  Bank  v.  Little,  11 
Ga.  346;  French  v.  Quincy,  3  Allen,  9;  Wor- 
den  V.  New  Bedford,  131  Mass.  23,  41  Am. 
Rep.  110,  4  A.  &  E.  Ann.  Cas.  737;  New  Cen- 
L.R.A.  166,  15  Atl.  200;  Jones  v.  Sanford, 
66  Me.  585;  2  Abbott,  Mun.  Corp.  1709;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1187,  note 
8. 

The    appellants    as    taxpayers    have    no  1 


right  to  restrain  the  city  from  rentin*  ad 
building  because  it  lessens  the  profiti  fc> 
rived  from  their  own  business,  or  for  L7 
other  reasons,  unless  its  act  is  ultra  vim 

Stone  V.  Oconomowoc,  71  Wit.  155,  U  V 
W.  829;  Bell  v.  Platteville,  71  Vn.V 
36  N.  W.  831;  French  v.  Qainer.  3  AlW 
14 ;  Mealey  v.  Hagerstown,  92  Mi  '\\.  4* 
Atl.  746;  Crawfordsville  v.  Braadet.  :" 
Ind.  161,  14  L.R.A.  268,  30  Am.  St  ?^. 
214,  28  N.  E.  849;  Davidson  v.  BiUrK> 
96  Md.  609,  53  Atl.  1121;  St  Mary's  hda 
trial  School  v.  Brown,  45  Md.  327. 

The  field  officers  have  the  right  to  r»: 
the  armory  hall. 

1  Taylor,  Land  &  T.  9th  ed.  p.  129;  Cres 
melin  v.  Thiess,  31  Ala.  412,  70  An.  Ik 
499;  Garner  v.  Byard,  23  6a.  289.  ^i? 
Dec.  527 ;  Martin  ▼.  Sexton,  112  lU.  i^, 
199 ;  Schenkel  v.  Lischinsky,  45  Mix.  C 
90  N.  Y.  Supp.  300;  24  Cyc  Law  4  ftjf 
p.  962. 

Pearcc,  J.,  delivered  the  opinioB  of  te* 
court: 

The  mayor  and  city  council  of  BtltiaG** 
own  a  lot  of  ground  on  Fayette  itreet :: 
said  city,  improved  by  a  building  coutn-: 
ed  and  used  for  a  number  of  years  ai  t'x 
Western  Female  High  School  of  said  eny 
but  in  1896  its  use  for  this  porpose  n« 
abandoned,  and  during  the  same  year  t^ 
mayor  and  city  council,  through  its  tir 
comptroller,  Charles  D.  Fenhageo,  tn  . 
under  ordinance  No.  155  of  said  majori:- 


53  Atl.  1121,  sufficiently  set  out  in  the 
Gottlieb-Knabe   Case. 

But  see  Nerlien  v.  Brooten,  94  Minn.  361, 
102  N.  W.  867,  sufficiently  set  out  and  dis- 
tinguished in  the  Gottlieb-Knabe  Case. 

In  Boiling  v.  Petersburg,  8  Leigh,  224, 
where  a  person  conveyed  in  fee  to  the  cor- 
poration of  a  certain  town  a  tract  of  land 
on  which  a  courthouse  and  jail  had  been 
erected,  for  the  purpose  of  holding  judicial 
proccedinors  there,  and  on  condition  that  if 
such  proceedings  ceased  to  be  held  there, 
then  tne  lot  should  revert  to  the  grantor,  it 
was  held  that  the  erection  of  other  buildings 
on  such  tract  and  renting  them  by  the  town, 
under  a  general  statute  permitting  them  to 
do  so,  and  which  did  not  interfere  in  any 
way  with  the  holding  of  the  judicial  pro- 
ceedings on  that  tra<%  of  land,  did  not  re- 
invest the  land  in  the  grantor. 

And  see  Bell  v.  Platteville,  71  Wis.  139, 
36  N.  W.  831,  and  Stone  v.  Oconomowoc,  71 
Wis.  155,  36  N.  W.  829,  sufficiently  set  out 
in  Gottlieb-Knabe  &  Co.  v.  Macklin  and 
also  in  the  earlier  note. 

However,  in  State  ex  rel.  Scott  v.  Hart, 
144  Ind.  107,  33  L.R.A.  118,  43  N.  E.  7, 
it  was  held  that,  in  the  absence  of  statu- 
tory authority,  county  commissioners  can- 
not lawfully  grant  a  lease  of  rooms  in  a 
courthouse  for  private  purposes.  In  this 
case  the  court's  attention  was  called  to 
31  L,R.A.(N.S.) 


Worden  v.  New  Bedford,  131  Misa.  21 4 
Am.  Rep.  185,  supra,  as  showing  tb>t  :- 
some  states  it  was  held  that  where  a  => 
nicipal  corporation  has  in  good  faitii  b-i  * 
and  used  a  townhall  for  municiptl  pr 
poses,  it  has  the  right  to  allow  it  to ^ 
used  incidentally  for  other  purposes,  eitV 
gratuitously  or  for  a  compensatioD.  I- 
court,  however,  said :  "But  this  use  w^* 
only  temporary,  did  not  interfere  *itii  ^ 
municipal  use  of  the  hall,  and  ms  iseidet 
al  only.  In  such  states,  however,  it  if  ^'■ 
that  when  a  city  or  town  does  not  dev^t; 
its  city  or  town  hall  or  other  pnblic  bfii- 
ing  exclusively  to  municipal  use,  but  lets  r. 
or  a  part  of  it,  for  its  own  advanta^ii' 
emolument  by  receiving  rents  or  other^"* 
it  is  liable,  w^hile  it  is  so  let,  to  any  pei^*- 
for  an  injury  caused  by  any  defect  or  ^u* 
of  repair  in  such  hall  or  public  bnildi:: 
in  the  same  manner  as  a  private  or-' 
would  be.  But  there  would  be  no  sd^  ^^ 
bility  if  such  hall  or  public  building  ^^ 
used  solely  for  municipal  purposes.  ^^' 
den  V.  New  Bedford,  supra.  His  is  a  **' 
recognition  by  the  courts  that  vbei  t* 
city  or  town  buildings  sire  let  to  fn^ 
parties,  such  use  is  a  private,  and  set  < 
public,  use.  Under  the  laws  la  this  lut 
the  land  upon  which  tiie  eonrtboi^  i; 
erected  is  purchased  and  held  obIt  for  fs^^ 
purpose,  which    is   a   public  purpoet  u- 
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citj  council,  leased  said  lot  and  building  to 
certain  persons  then  constituting  the  field 
officers  of  the  Fourth  Regiment  Infantry, 
Maryland  National  Guard,  and  their  suc- 
cessors in  office^  "for  the  purpose  of  an 
armory  for  said  regiment,  for  the  term  of 
five  years,  from  March  11th,  3896,  for  the 
sum  of  $1  per  annum  rent,"  and  in  further 
consideration  of  the  performance  of  certain 
covenants  contained  in  said  lease,  as  to 
which  covenants  no  question  arises.  The 
snccessors  of  the  field  officers  named  in  said 
lease  are  the  defendants  in  this  case,  the 
present  field  officers,  other  than  the  mayor 
and  city  council,  and  are  lessees  holding 
over  under  said  lease.  The  plaintiffs,  Gott- 
lieb-Knabe  &  Company  of  Baltimore  City, 
and  Gcrmania  Moennerchor  of  Baltimore 
City,  are  both  private  corporations  under 
the  laws  of  Maryland,  owning  and  main- 
taining buildings  rented  by  them  for  prof- 
it, for  concerts,  exhibitions,  entertainments, 
and  public  meetings;  are  both  substantial 
taxpayers  in  said  city,  the  first-named 
plaintiff  being  the  owner  of  the  building  on 
Mt.  Royal  avenue  known  as  "The  Lyri<^" 
and  the  latter  being  the  owner  of  a  large 
building  and  hall  on  West  Lombard  street 
in  said  city,  both  of  which  buildings  have 
been  long  used  for  the  above-mentioned  pur- 
poses. The  bill  charges  that  the  "present 
field  officers,  by  and  with  the  consent  and 
concurrence  of  the  mayor  and  city  council, 
for  the  purpose  of  providing  money  for  the 
said  Fourth  Regiment,  in  addition  to  that 


appropriated  by  the  state  in  maintaining 
that  branch  of  the  militia,  and  for  adding 
to  the  revenues  of  the  city,  have  entered  in- 
to contract  for  the  rental  of  the  said  arm- 
ory building  for  concerts,  meetings,  and 
other  gatherings  by  organizations  of  pri- 
vate citizens  desiring  such  use  of  said  build- 
ing, and  have  heretofore  actually  rented 
said  building  for  said  purposes,  and  have 
entered  into  contracts  for  still  further  ren- 
tals  of  that  character,  in  the  months  of 
October,  November,  and  December,  1907, 
and  January,  1908,  under  an  agreement 
that  part  of  said  rentals  shall  be  paid  to 
said  field  officers,  and  part  to  the  mayor 
and  city  council."  The  bill  further  charges 
that  still  other  contracts  of  like  character 
are  being  sought  by  other  organizations, 
none  of  which  have  any  connection  with 
any  branch  of  the  state  militia  or  with 
the  municipality  Of  Baltimore,  but  which 
are  exclusively  devoted  to  private  purposes, 
and  intend  to  devote  said  armory,  when  so 
rented  to  them,  exclusively  to  concerts,  en- 
tertainments, etc.,  for  the  private  profit 
of  said  organizations.  The  bill  further 
charges  that  such  use  of  said  armory  is 
an  unauthorized  and  unlawful  use  of  the 
property  of  the  taxpayers,  and  endangers 
the  said  property,  and  the  equipment  and 
personal  property  of  the  state,  for  which 
said  building  is  provided  as  a  storehouse; 
that  such  rentals  for  such  private  purposes 
deprive  the  plaintiff's  and  others  owning  like 
property  of  opportunity  to  rent  their  build- 


under  all  the  authorities  can  be  used  for  no 
other  purpose.  It  is  clear,  therefore,  that 
the  cases  concerning  the  power  of  a  mu- 
nitfipal  corporation  to  rent  its  public  build- 
ing can  have  no  application  in  this  case." 

So,  in  Boiling  v.  Petersburg,  supra,  Jus- 
tice Cabell  in  a  concurring  opinion  took  oc- 
casion to  say:  "If  the  purchase  in  this 
case  had  been  made  by  the  corporation 
court  of  the  town  of  Petersburg,  under  the 
act  of  assembly  empowering  the  county  and 
corporation  courts  to  purchase  lands  where- 
on to  erect  courthouses  and  other  buildings 
connected  with  the  administration  of  jus- 
tice, I  should  have  been  clearly  of  opinion 
that  the  land  could  not  be  applied  to  pur- 
poses other  than  those  indicated  by  the  act 
of  assembly.  For,  as  the  courts  have  not 
a  general  power  to  purchase  lands,  but  a 
special  power  for  particular  purposes  only, 
they  must  of  necessitv  be  confined  in  their 
use  of  the  lands,  to  the  purposes  for  which 
the  authority  to  purchase  was  given." 

And  for  a  case  where,  by  statute,  it  was 
expressly  provided  that  the  property  should 
be  used  only  for  a  certain  public  purpose, 
thus  making  it  unlawful  to  rent  the  prop- 
erty for  a  private  purpose,  see  Alleofnany 
County  ▼.  Psrrish,  93  Va.  618,  26  S.  E.  882, 
also  sufficiently  set  out  in  the  Gotttjeb- 
Knabb  Case. 

Attention  is  also  called  to  White  v.  Stam- 
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ford,  37  Conn.  578,  recognizing  that,  in  the 
absence  of  special  legislation  granting  such 
power,  a  municipal  corporation  had  no  right 
to  erect  a  building  which  consisted  of  three 
stories,  the  upper  story  to  be  used  for  a 
townhall,  while  the  other  two  stories  were 
to  a  considerable  extent  to  be  rented,  in  the 
expectation  that  the  rents  would  ultimately 
*pay  wholly  or  in  part  the  expenses  of  the 
entire  structure.  The  court  in  this  case 
said  that  it  was  sometimes  incidental  to  a 
public  building  that  portions  of  it  were  not 
needed  for  public  purposes,  and  that  those 
were  fitted  up  and  rented,  and  the  rents  ap- 
plied toward  paying  the  expenses  of  the 
Duilding,  but  that  in  the  present  instance 
the  rents  were  more  than  incidental,  that 
the  enterprise  involved  extensive  arrange- 
ments for  renting,  and  that  the  selectmen 
of  the  town,  or  a  committee  for  managing 
the  premises,  would  liave  the  control  of 
important  interests  which  seemed  to  be 
ratner  private  than  public  in  their  character 
and  nature.  The  injunction  against  the  erec- 
tion of  the  building  was,  however,  refused, 
on  the  ground  that  the  building  was  so  far 
completed  that  an  injunction  would  produce 
confusion  and  give  rise  to  embarrassing 
questions. 

And  see  Sugar  v.  Monroe,  108  La.  677, 
59  L.R.A.  723,  32  So.  961,  sufficiently  set 
out  in  the  Gottijeb-Knabe  Case.      G.  V. 
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ings  for  similar  purposes,  and  of  deriving 
from  them  income  which  would  otherwise 
be  assured,  and,  if  allowed,  will  deprive  the 
plaintiffs  of  profitable  customers  of  long 
standing, — one  of  which,  the  Harmonic 
Singing  Society,  is  now  advertising  numer- 
ous entertainments  to  be  held  in  said  arm- 
ory; that  it  is  impossible  for  plaintiffs  and 
others  in  like  situation  to  enter  into  compe- 
tition with  said  defendants,  they  being  ex- 
empt from  all  taxes  and  cost  of  mainte- 
nance, while  plaintiffs  are  not  only  subject- 
ed to  these  charges  upon  their  properties, 
but  are  compelled,  as  taxpayers,  to  bear 
their  proportion  of  what  is  devoted  to  the 
maintenance  of  said  armory;  that  protest 
against  this  alleged  injustice  has  been  made 
to  the  governor  of  the  state,  by  whom  said 
protest  was  referred  to  the  adjutant  gen- 
eral of  the  state,  who  has  replied  that  he  is 
without  power  to  act  iii  the  premises.  The 
prayer  of  the  bill  is  for  an  injunction  re- 
straining the  defendants,  their  agents,  and 
officers,  and  their  successors  in  office,  from 
letting  or  renting  the  said  armory  or  any 
part  thereof,  for  the  use  of  meetings,  con- 
certs, exhibitions,  or  entertainments,  to  any 
person  or  persons,  organization  or  organiza- 
tions, other  than  the  officers  or  organizations 
of  the  militia  of  the  state  of  Maryland; 
and  for  such  other,  and  further  relief  as 
their  case  may  require.  A  preliminary  in- 
junction was  issued,  and  both  defendants 
demurred  to  the  bill  on  the  ground  that  no 
case  was  stated  therein  entitling  either 
plaintiff  to  relief  in  equity;  and  on  the 
hearing,  the  demurrer  was  sustained,  the 
injunction  was  dissolved,  and  the  bill  of 
complaint  dismissed.  This  case  has  been 
argued  by  all  the  counsel  with  much  abili- 
ty, and  by  the  distinguished  '*ounsel  for  the 
appellants  with  unusual  fulness  and  earn- 
estness. If  the  matter  could  be  reduced  to 
a  question  of  public  policy  properly  deter- 
minable by  this  court,  our  conclusion  might 
perhaps  be  different,  though  we  are  not  to 
be  understood  as  so  stating.  The  inquiry, 
however,  is  one  of  power,  and  it  is  not 
claimed  that  the  renting  complained  of  can 
be  restrained  unless  the  act  is  ultra  vires. 

After  a  careful  examination  and  consid- 
eration of  the  briefs  in  the  case,  we  think 
the  questions  necessary  for  determination 
may  be  reduced  to  two:  (1)  Had  the  city 
the  right  to  rent  this  building  as  it  did? 
(2)  If  it  had  such  right,  what  is  there,  if 
anything,  in  the  character  of  the  field  of- 
ficers, as  lessees,  to  effect  their  power  of 
subletting  in  the  manner  and  for  the  pur- 
poses which  they  have  been,  and  are,  do- 
ing? 

1.  By  §  1,  art.  4,  Pub.  Local  Laws  (City 
Code),  the  mayor  and  city  council  are  ex- 
pressly authorized  "to  purchase  and  hold 
:n  L.R.A.(N.S.) 


real,  personal,  and  mixed  propertj.  u     - 
pose  of  same  for  the  benefit  of  the  c.r 
hereinafter  provided."    By  §  13  of  tb«  »a-. 
article,  it  is  declared :     "Xotbing  e(«ti> 
in  this  article  shall  prevent  the  miTor  r. 
city  council  of  Baltimore  from  ditponif  t 
any  building  or  parcel  of  land  no  kry 
needed  for  public  use;   provided  tiiiat  s. 
disposition  shall  be  approved  of  bj  tkr  ^ 
nance  commissioners  ^y  their  uoitisgr::- 
conveyance  thereof,  and  shall  be  mair  .- 
public  sale,  and  be   provided  lor  by  w 
nance ;  nor  from  the  renting  for  fixed  :* 
limited  terms  of  any   of  its  propertj  s 
needed  for  public  purposes,  on  tpprori 
the  commissioners  of  finance."    Usder  t  - 
section  absolute  disposal  must  be  pro^  > 
for  by  ordinance,  and  must  beatpnbrira' 
and  the  finance  commissioners  mmt  glt 
in  the  conveyance  as  the  evidence  of  t'> - 
approval.     There  is  no  limitatioii  apoe  :> 
power    of  renting    for    fixed   sod  liEn- 
terms,  except  the  approval  of  tbe  tz& 
commissioners,  the  mode  of  approval  M  ^ 
ing  specified.     The   lease  to  the  ield  (<' 
cfiTB  in  this  case,  however,  recites  tb^  ir: 
that  it  was  made  in  pursuance  of  Ordieor 
No.  155  of  the  mavor  and  eitv  coatA.  k^ 
proved  May  12,  1893.  so  that  it  tppetn*-* 
have  been  made  in  accord  with  the  itrifss 
construction  of  §  13  of  article  4. 

In  Davidson  v.  Baltimore,  96  Md.  50^  ^~ 
Atl.  1121,  under  an  ordinance  of  tbe  ej' 
or  and  city  council  of  Baltimore,  a  lot  n< 
acquired  and  a  building  erected  tker^ 
for  the  use  of  English-German  Sei*' 
No.  1,  and  it  was  so  used  for  a  nnobr 
years,  when  the  board  of  school  coex- 
sioners  of  the  city  determined  to  use  it : ' 
a  colored  high  school,  which  chaafe  of  >^ 
certain  taxpayers  of  the  city  soogiit  tc  ^ 
strain  by  injunction.  In  refnainir  the  r 
junction  on  appeal  this  court  referms " 
§  1  of  the  city  charter,  supra,  said.  "F^ 
the  1st  and  2d  sections  of  that  initniirfc' 
all  the  property  of  the  city  is  vwSfC  ' 
them,  with  full  power  of  dispositioD  ^  * 
in  the  manner  and  terms  therein  pror.r 
Under  the  lease  the  mayor  and  eitj  rcr 
cil  became  the  owner  of  the  premise-  >^- 
by  reason  thereof  had  full  power  to  ^^ 
nate.  from  time  to  time,  the  uses  to  ^' 
it  could  be  put.  .  .  .  The  tenni  of  U' 
charter  and  the  acts  of  assembly,  if  t'«'' 
were  any,  determine  what  should  be  t^ 
measure  of  their  power  and  dvty.  . 
It  could  not  have  been  intended  that  ftr  ^ 
time  the  premises  could  be  used  onK  f*^' 
the  uses  of  that  school.  .  ,  ^  ^  * 
could  be  made  available  for  no  otker  v 
than  that  specifically  mentioned,  it  <i^'' 
well  happen  that,  after  the  loeatioB  ^ 
ceased  to  be  available  for  the  specift*^  *• 
and  there  was  no  power  in  tbe  corporate* 
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to  designate  any  other  employment  of  the 
^remises,  the  property  would  remain  idle 
ind  utterly  worthless,  and  become  a  mere 
mcumbrance  on  the  city.'*  This  case  is 
;ited  to  show  the  broad  and  emphatic  lan- 
niage  used  in  considering  the  power  of  the 
Mtv   to   determine   the   uses   to   which   its 

« 

property  of  that  description  can  be  put, 
.hough  the  case  did  not  involve  the  precise 
luestions  here  presented,  of  property  no 
'onger  needed  for  public  uses.  But,  as  we 
ihall  see  later,  there  are  abundant  authori- 
ries  from  other  courts  of  high  repute  bus- 
aining  the  lease  to  the  field  officers  in  this 
•ase. 

We  have  not  overlooked,  though  we  can- 
lot  agree  with,  the  ingenious  argument  of 
the  appellants  by  which  they  seek  to  take 
this  case  out  of  the  operation  of  §  13  of 
he  charter.  They  contend  that  "letting** 
'or  entertainments  for  one'  or  more  even* 
ngs,  however  definitely  ascertained,  is  not  a 
'renting  for  a  fixed  and  limited  term.'*  We 
:hink  it  is  apparent  that  the  meaning  and 
nirposo  of  the  requirement  that  the  rent- 
ing allowed  should  be  for  a  fixed  and  lim- 
ited term,  and  with  the  approval  of  the  fi- 
lance  commissioners,  was  that  no  such  in- 
le finite  or  renewable  contracts  should  be 
nade  as  would  interfere  with  the  probabili- 
ty of  an  early  absolute  disposal  of  unused 
property  of  the  city,  no  argument  being  re- 
|uired  to  show  that  when  real  property  or 
Miildings  belonging  to  the  city  are  no  longer 
available  for  its  public  uses,  the  financial 
interests  of  the  city  demand  that  the  cost 
)i  maintenance  be  gotten  rid  of  as  prompt- 
ly as  possible  by  absolute  sale:  and  we  are 
df  opinion  that  the  term  "renting**  as  here 
ised  embraces  the  power  to  let  or  hire  the 
J  Be  for  a  single  evening,  or  any  number  of 
>vening8, — whether  consecutive  or  not.  A 
iberal  construction  of  such  a  charter  pow- 
er is  required  to  enable  the  city,  in  the  in- 
terest of  its  general  taxpayers,  to  minimize 
:he  loss  of  revenue  upon  its  unused  proper- 
:v. 

* 

Again,  the  appellants  contend  that  this 
>uilding  is  not  "property  not  needed  for 
public  use,**  as  those  words  are  used  in  § 
13,  because  it  is,  as  they  say,  "in  the  cus- 
tody and  regular  use  of  a  branch  of  the 
government  as  its  only  habitation."  But 
^hy  is  it  in  such  use  and  custody?  Clear- 
y  only  because  the  city,  its  owner,  does 
lot  need  it  for  any  of  its  own  public  uses, 
^^an  it  be  supposed  that  if  the  city  could 
idapt  it  to  any  substantial  and  valuable 
public  use  of  the  municipality,  it  would  so 
-ecklessly  neglect  its  duty  to  the  taxpay- 
ers as  to  rent  it  to  the  field  officers,  as  it 
lid,  for  $1  a  year  and  a  covenant  to  main- 
^in  an  insurance  for  $10,000?  The  ques- 
tion answers  itself,  and  must  satisfy  any- 
31  L.ILA.(N.8.) 


one  who  will  consider  it  impartially,  that 
it  is  now,  notwithstanding  its  occupancy 
under  the  terms  of  this  lease,  as  clearly 
unused  property,  so  far  as  the  city  is  con- 
cerned, as  it  was  before  this  lease  was 
made. 

Referring  now  to  the  authorities,  which 
we  have  said  are  abundant,  to  sustain  this 
lease,  we  cite  the  following:  In  French  v. 
Quincy,  3  Allen,  9,  the  town  erected  a 
townhall  on  a  lot  held  under  a  deed  con- 
veying the  title  for  that  specific  use,  with 
condition  for  reverter  to  the  grantor  or  his 
heirs  on  breach  of  condition  as  to  use.  The 
building  was  so  constructed  as  to  contain 
in  the  first  story  a  bank,  a  clothing  store, 
and  a  lockup,  and  in  the  second  story  a  hall 
for  town  meetings,  also  used  as  a  theater 
and  for  entertainments  and  dances.  Upon 
a  writ  of  re-entry  it  was  held  that  the 
town,  having  authority  to  construct  the 
building,  and  not  having  occasion  to  use 
parts  of  it  for  the  time  being,  is  not  ob- 
liged to  keep  them  unoccupied,  but  may  de- 
rive a  revenue  from  them  by  renting  them, 
— notwithstanding  this  interfered  with  the 
business  of  the  plaintiff's  tavern.  In  Bates 
V.  Bassett,  60  Vt.  531,  1  L.R.A.  166,  15  Atl. 
2j[)0,  the  town  owned  an  old  hall  not  used 
or  needed  for  any  town  purposes.  Being 
dilapidated,  it  was  repaired  at  a  cost  of 
$2,500,  and  the  apartments  rented  for  var- 
ious purposes.  The  court  said:  "The  town 
has  no  right,  as  a  primary  purpose,  to  erect 
buildings  to  rent,  but  if,  in  erection  of  its 
hall  for  its  proper  municipal  purposes,  it 
conceives  that  it  will  lighten  its  burdens  to 
rent  part  of  its  building,  whereby  an  in- 
come is  gained,  no  sound  reason  is  suggest-, 
ed  why  it  may  not  do  so."  In  Stone  v. 
Oconomowoc,  71  Wis.  155,  36  N.  W.  829, 
plaintiff,  who  was  a  large  taxpayer,  and 
owned  a  hall  in  the  city  used  for  lectures, 
theatrical  performances,  dances,  etc., 
sought  to  restrain  the  city  from  leasing 
its  auditorium  for  the  same  purposes.  The 
charter  gave  the  city  power  to  purchase 
and  hold  for  use  of  the  city  and  estate, 
real  or  personal,  and  to  sell,  lease,  and 
convey  the  same,  and  to  control  and  man- 
age any  other  property  of  the  city.  The 
relief  was  refused,  the  court  holding  the  in- 
jury to  the  plaintiff  to  be  too  remote  and 
consequential  to  be  the  basis  of  an  action, 
and  hence  damnum  absque  injuria.  In  Bell 
V.  Platteville,  71  Wis.  139,  36  N.  W.  831, 
where  a  similar  question  was  decided  in  the 
same  way,  the  court  quoted  with  approval 
the  language  of  Lord  Chancellor  Selborne 
in  Atty.  Gen.  v.  Great  Eastern  R.  Go.  L. 
R.  5  App.  Cas.  473,  in  which  he  said: 
"This  doctrine  [of  ultra  vires]  ought  to  be 
reasonably,  and  not  unreasonably,  under- 
stood and  applied,  and  that  whatever  may 
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fairly  be  regarded  as  incidental  to,  or  con- 
sequential upon,  those  things  which  the  leg- 
islature has  authorized,  ought  not,  unless 
expressly  prohibited,  to  be  held  by  judicial 
construction  to  be  ultra  vires;'*  and  in  the 
same  case  the  Wisconsin  court  took  occa- 
sion to  say  (referring  to  the  cases  of  school 
districts,  so  much  relied  on  by  the  appel- 
lants in  the  case  now  before  us)  :  ''The 
oases  relating  to  powers  of  school  districts 
and  towns  cannot  be  regarded  as  authori- 
ty for  limiting  the  powers  of  cities  as 
claimed,  since  their  powers  are  very  much 
more  restricted,  being  at  most  quasi  corpo- 
rations, or  corporations  sub  modo  only." 
The  same  view  has  been  held  in  the  Federal 
court,  in  The  Maggie  P.  (C.  C.)  25  Fed. 
203.  In  that  case  the  city  of  St.  Louis, 
tlirough  its  harbor  master,  pumped  out  a 
sunken  steamer,  under  a  contract  with  the 
owner,  and  filed  a  libel  for  these  services. 
The  vessel  owner  raised  the  question  wheth- 
er the  making  of  such  a  contract  by  the 
city  was  not  outside  the  scope  of  muni- 
cipal power.  The  court,  through  Mr.  Jus- 
tice Brewer,  sustained  the  libel  after  care- 
ful consideration,  saying:  ''When  .  .  . 
[a  city]  has  in  its  possession  instrumentali- 
ties, and  hires  employees  for  the  purpose 
of-  discharging  some  public  duty,  I  see  no 
reason  why,  when  the  exigencies  of  pub- 
lic duties  do  not  require  the  use  of  those 
instrumentalities  and  employees,  it  may 
not  make  a  valid  contract  to  use  them  in 
some  private  service."  This  is  the  exact 
principle  announced  by  Judge  Bartol  in  Rit- 
tenhouse  v.  Baltimore,  25  Md.  336,  in  which 
he  says:  "Where  the  corporation  appears 
,  in  the  character  of  a  mere  property  holder, 
and  enters  into  a  contract  with  reference  to 
such  property  as  any  private  citizen  or  oth- 
er proprietor  might  do;  or  where  it  en- 
gages in  an  enterprise  not  necessarily  con- 
nected with,  or  growing  out  of,  its  public 
capacity  as  a  part  of  the  local  government, 
then  all  its  rights  and  liabilities  are  to  be 
measured  and  determined  by  the  same  rules 
as  govern  mere  individual  persons  or  priv- 
ate corporations."  The  court,  also  in  the 
same  case,  laid  down  the  doctrine  repeated 
and  emphasized  in  St.  Mary's  Industrial 
School  V.  Brown,  45  Md.  326,  and  Davidson 
V.  Baltimore,  96  Md.  513,  63  Atl.  1121, 
that  the  taxpayer  cannot  invoke  the  re- 
straining power  of  a  court  of  equity  unless 
it  be  shown  that  the  municipal  corporation 
and  its  officers  are  acting  ultra  vires,  and 
where  such  unauthorized  acts  may  affect 
injuriously  the  rights  and  property  of  the 
parties  complaining.  Many  other  cases  to 
like  effect  might  be  cited,  but  they  may  be 
found  collected  in  20  Am.  ^  Eng.  Enc.  Law, 
2d  ed.  p.  1187,  and  notes. 

Before  passing  from  this  branch  of  the 
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case,  we  will  refer  briefly   to  three 
principally  relied  on  by  the  appellasti  a 
opposition  to  the  views  ve  have  czpre»pJ 
and  the  cases  we  have  cited,  but  whkb  vs 
regard  as  in  no  way  impairing  the  antbcn- 
ty  of  the  latter.     In  Alleg^hany  Constr  t. 
Parrish,  93  Va.  619,  25  S.  £.  8S2,  the  Cak 
authorized  purchase  of   land   for  the  er*r- 
tion  of  a  courthouse,  clerk's  offiee,  and  '  i 
and  required  the  residue  to  be  planted   : 
trees  and  kept  as  a  place  of  meetinf  :<r 
the  people.     The  county  court   let  to  Pi: 
rish  a  part  of  the  courthouse  grom^  t- 
the  erection  of  a  law  office,  but  aftervmran 
brought  suit  in  ejectment  to  compel  it?  r- 
moval.     Parrish   filed   a   bill   in  eqaitr  t? 
quiet  title,  and  the  bill   was  dismisaed  < 
demurrer.     It  is  obvious  that  here  the  wa^ 
of   the   property  outside   of   the  pr6cn> : 
buildings  was  irrevocably  fixed  by  the  K. .  .* 
until  altered  b^  the  legislature.     There  v«4 
no  property  unused,  or  not  needed,  for  tb» 
public  use  to  which  it  was  dedicated,  ar: 
consequently  it   was  beyond   the   power  -i 
the  county  to  override  the  legislative  mai- 
date  that  the  whole  residue  be  kept  for  t 
meeting  place  for  the  people.     In  Nerl-. 
V.  Brooten,  94  Minn.  361,  102  N.  W.  ^'T 
a  taxpayer  and  dealer  in    flour,   feed,  t^d 
grain    sought   to    restrain    the    use  of  tk 
townhall     for     a     similar     business,    ts: 
was     granted     the     relief      sought.     Ti-e 
facts     developed     were     that     the    Xsf'^ 
hall    was   in  use  as  such;    that  one  Boc- 
mer  was  president  of  the    village  coiu!i 
and   that  the   whole   of   the    space  in  ue 
building    was    not    actually    necessary  far 
public   use;    that   Bohmer    for    four  vedin 
had  been  engaged  in  retailing^  floor  at  t^ 
hall  in  competition  with  the  plaintiff,  bo: 
without  paying,  or  agreeing   to   pay,  sny* 
thing  for  the  use  of  the  hall,  and  there  «« 
evidence   that  the   plaintiff's    business  kii 
been  damaged  by  this  competition.    It  vu 
also  shown  that  the  villa^  bailiff  acted  m 
clerk  for  Bohmer  and  conducted  the  bo« 
ness.     The  court  found   that   the  meahp-v 
of  the  council  knew  of,  and  permitted,  f^ 
conduct  of  the  business,  and  that  thej  vr^ 
thus  derelict   in  their  duty   in   permitt'sz 
their  president  to   prostitute    his  oflke  bv 
diverting  the  public  property  from  its  pc^ 
lie  use,  exclusively  to  his  own  private  g&ii. 
The  element  of  fraud  which  permeated  tbe 
case   not   only  justified,  but   required,  t:4 
granting  of   the   injunction.      In   Sugmr  ▼. 
Monroe,  108  La.  677,  69  L.R.A.  723,  32  ^^ 
961,  the  plaintiffs  were  taxpayers  aad  o«y 
ers  and  licensees  of  an  opera  house  in  Mo- 
roe,  and  sought  an   injunction   to  nstrafs 
the   city   from   using   its  municipal  sehcnl 
building  as  a  theater.     A  bond  israe  S^i 
been  voted  for  the  erection  of  oertaia  lar 
provements,  including  $20,000 'for  a  sebool 


1909. 


GQTTLIEB-KNABE  A  CO.  v.  MACKLIN. 


587 


building.  Tlie  city  added  $50,000,  raised  in 
some  other  manner,  and  built  a  fine  house. 
X^^pon  its  completion,  the  city,  under  cover 
of  a  pretended  lease  to  the  janitor  of  the 
school,  undertook  to  use  the  auditorium 
as  a  theater.  The  court  said:  "The  so- 
called  lease  is  a  flimsy  contrivance  which 
<le8erves  but  little  notice.  The  firm  of  Tom 
Stewart  &  Co.  had  no  existence  when  T^he 
lease]  was  signed,  and  we  think  has  no  ex- 
istence now."  Tom  Stewart  had  been  plain- 
tiff's property  manager  at  their  theater 
and  was  later  made  janitor  of  the  school, 
but  the  entire  management  of  the  auditori- 
um as  a  theater  was  in  the  chairman  of  the 
eommittee  of  the  city  finances.  The  court 
also  said:  ''The  case  not  being  materially 
ilifferent  from  what  it  would  have  been  if 
the  mayor  and  council  had  originally  pro- 
posed to  devote  the  $20,000  raised  for  that 
purpose  for  a  school  building  to  the  con- 
Btruction  of  a  theater,  and  had  been  en- 
joined from  so  doing."  Referring  to  Wor- 
den  V.  New  Bedford,  131  Mass.  23,  41  Am. 
Kep.  185,  in  which  it  was  held  that  while 
a  "city  could  not  erect  buildings  for  busi- 
ness or  speculative  purposes,  but,  having  a 
city  hall  built  in  good  faith,  and  used  for 
municipal  purposes,  it  has  the  right  to  al- 
low it  to  be  used  incidentally  for  other 
purposes,  either  gratuitously  or  for  a  com- 
pensation," the  court,  in  the  Louisiana  case 
above,  adds:  "We  find  no  reason  to  dissent 
from  the  views  thus  expressed,  and  have 
little  doubt  that  they  were  appropriate  to 
the  case  decided.  .  .  .  We  do  not  wish 
to  be  understood  as  going  to  the  extreme 
of  holding  that  the  city  authorities  may 
not  make  such  casual  and  incidental  use 
of  the  building  in  question,  not  inconsist- 
ent with,  or  prejudicial  to,  the  main  pur- 
pose for  which  it  was  erected,  as  they  may 
deem  advisable,  nor  as  holding  that 
changed  conditions  in  the  future  may  not 
justify  them  in  devoting  it  to  some  other 
purpose." 

It  having  been  shown  that  in  making  the 
lease  now  under  consideration  the  city  act- 
ed as  a  mere  property  holder,  and  entered 
into  the  contract  with  reference  to  the  de- 
mised property  as  any  private  proprietor 
mi^ht  do,  it  follows  that  the  doctrine  of 
ultra  vires  cannot  be  invoked,,  unless  it  has 
in  some  way  been  imported  into  the  case  by 
the  subsequent  concurrent  action  of  the 
mayor  and  city  council  and  the  field  offi- 
cers in  permitting  the  use  of  the  armory 
for  such  engagements  as  we  have  been  al- 
ready described,  for  the  joint  financial  bene- 
fit of  the  city  and  the  field  officers,  one 
third  to  the  city  and  the  residue  to  the 
field  officers. 

We  have  read  and  considered  with  care  the 
«laborate  argument  of  the  appellants,  cov- 
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ering  twenty  six  pages  of  their  brief,  relat- 
ing to  the  organization  of  the  militia  of 
the  state  and  the  powers  and  rights  of  the 
field  officers  in  this  case,  and  it  is  doubt- 
less true,  as  contended,  that  they  are  mere 
governmental  agencies,  without  corporate 
organization  or  powers;  but  we  cannot  per- 
ceive that  this  is  at  all  material  to  be  con- 
sidered. Indeed,  it  would  seem  to  follow 
from  that  fact  that  all  power  over  that 
property  not  capable  of  exercise  by  the  field 
officers  remains  unimpaired  in  the  city.  The 
armory  has  not  ceased  to  be  the  unused 
property  of  the  city  because  the  state  has 
appropriated  money  to  fit  it  up  and  main- 
tain it  as  an  armory  during  its  occupancy 
as  such  under  the  lease.  It  may  be,  though 
it  is  not  necessary  so  to  decide,  that  the 
field  officers  alone,  under  the  lease,  could 
not,  against  the  will  or  without  the  consent 
of  the  city,  authorize  its  use  in  the  manner 
now  under  consideration.  But  they  cer- 
tainly control  its  use  as  an  armory,  and 
the  city  as  certainly  owns  the  reversion  in 
the  property,  together  with  all  control  over 
its  use  which  has  not  by  that  lease  been 
vested  in  the  field  officers :  and  when  the  city 
and  the  field  officers,  together  representing 
the  absolute  ownership  and  unqualified  con- 
trol of  the  property,  consent  and  agree,  as 
the  record  shows  they  have  done,  to  this 
extended  use  of  the  property  for  a  further 
valuable  consideration,  equitably  appor- 
tioned between  them  by  their  own  agi'ee- 
ment,  we  can  perceive  no  defect  of  power  to 
carry  such  agreement  into  execution,  and 
it  ought  not  in  our  judgment  to  be  denied 
upon  any  mere  technical  ground  or  any  re- 
finement of  reasoning,  however  skilful.  This 
is  not  like  the  case  of  the  Veterans  of  7th 
Regiment  v.  Field  Officers,  38  N.  Y.  S.  R. 
408,  14  N.  Y.  Supp.  811,  cited  by  the  ap- 
pellants, where  the  veterans  sought  to  quiet 
their  title  to  a  part  of  the  armory  let  to 
them  by  the  field  officers,  by  debarring  the 
latter  from  repudiating  their  lease  and  re- 
asserting their  former  title.  It  is  certain- 
ly immaterial  to  these  plaintiffs,  if  the  lease 
to  the  field  officers  was  a  valid  lease,  wheth- 
er the  powers  thereby  granted  are,  or  are 
not,  extended  by  a  subsequent  valid  agree- 
ment. 

But  the  appellants  still  further  contend 
that  the  hiring  out  of  the  public  property 
for  such  entertainments  as  the  record  shows 
is  an  unconstitutional  invasion  of  the 
rights  of  citizens  engaging  their  property 
in  that  business,  in  that  it  is  a  depriva- 
tion of  liberty  and  property  without  due 
process  of  law,  and  they  have  specially  re- 
quested us  to  express  an  opinion  upon  this 
branch  of  the  argument.  This  is  not  the 
case  of  a  municipal  corporation  perverting 
the  functions  of  government  by  deliberately 
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and  indefinitely  engaging  in  business  for 
profit,  and  entering  into  competition  with 
its  taxpayers,  from  whom  it  exacts  a  li- 
cense which  it  does  not  itself  pay.  It  is  but 
the  temporary,  casual,  and  incidental  use 
of  unused  public  property,  done  in  the  prac- 
tice of  a  public  economy  to  avoid  loss  of 
revenue  upon  such  unused  public  property, 
and  to  lighten  thereby  the  general  burden 
of  taxation.  Such  being,  in  our  view,  the 
case  before  us,  we  cannot  sustain  the  con- 
stitutional objections  of  the  appellants. 

Decree  affirmed,  with  costs  to  the  appel- 
lees above  and  below. 


W£ST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

JOHN  HERALD  et  aL,  Appts., 

V. 

BOARD  OF  EDUCATION  et  al. 
(65  W.  Va.  765,  65  S.  E.  102.) 

School  lands  —  lease  —  suit  to  annul. 

I.  Residents  and  taxpayers  in  a  school 
district,  being  patrons  of  a  free  school 
therein,  suing  for  themselves  and  all  others 
similarly  circumstanced,  may  sustain  a 
chancery  suit  to  annul  a  lease  of  a  school 

Headnotes  by  Bbanivon,  J. 


lot  for  oil  and  gas.  ae  nnauthortaed  v.: 
void,  made  by  a  board  of  educatioiL  is: 
enjoin  the  use  of  the  lot  for  ouch  parpui^ 

Same  —  board  of  edacation  —  power  t» 
lease. 

2.  A  board  of  education  ia  a  quasi  p.: 
lie  corporation,  existing  only  under  it.i: 
ute,  having  only  the  powers  givea  b?  su: 
ute  and  such  implied  powers  aa  are  ■&■»• 
lutely  necessary  to  execute  such  tLynr^ 
powers.  It  cannot  enga^  in  bosioeM  .t 
make  contracts  outside  its  f unetioiis  toc^* 
ing  education.  It  cannot  lease  a  ickw.. 
house  lot  for  production  of  oil  and  ga& 

(Miller,    President^    dissents.) 

(June  11,  1909.) 

APPEAL  by  plaintiffs  from  a  deem  tl 
the  Circuit  Court  for  Harrisos  Coiam 
111  defendant's  favor  in  a  suit  to  aaoaJ  i 
lease  of  school  lands  for  productioB  d  ^^ 
and  gas.     Reversed. 

The  facts  are  stated  in  the  opiniflB. 

Messrs.  Davis  A  Bav-la  and  W.  & 
Meredith  for  appellants. 

Messrs.  Douglass  A  Steptoe,  Jobs 
Bassell,  James  A.  Mere«llth  and  £■  M. 
Shows  Iter  for  appellees. 

Brannon,  J.,  delivered  the  opinioe  d 
the  court: 

By  deed  dated  29th  August,  1802.  ka^-N 


Note.  —  Use  of  public  school  building 
or  other  school  property  for  other 
than  school  purposes. 

The  question  whether  a  public  school  build- 
ing or  other  school  property  may  be  used  for 
other  than  school  purposes,  besides  depend- 
ing to  some  extent  upon  the  use  intended 
to  be  imposed  upon  it,  might  also,  it  would 
seem,  depend  upon  the  extent  of  authority 
granted  those  having  charge  or  control  of 
the  property.  It  will  be  noted  that  it 
might  easily  be  argued  that  school  prop- 
erty over  which  municipal  corporations, 
such  as  cities,  have  control,  might  be  used 
for  a  purpose  which  would  be  wholly  unau- 
thorized or  illegal  if  such  use  were  attempt- 
ed by  a  school  district,  whose  powers  are 
much  more  restricted  than  those  of  cities. 

In  the  note  to  Gottlieb-Knabe  k  Co.  v. 
Macklin,  ante,  580,  it  was  said  that  a  munic- 
ipal corporation  having  erected  a  building 
in  good  faith  for  municipal  purposes  has 
the  right  when  such  building  is  no  longer 
used  by  the  municipality,  or  when  parts 
of  it  are  not  needed  for  public  use.  or  when 
at  intervals  the  whole  building  is  not  so 
used,  and  when  it  does  not  interfere  with 
its  public  use,  to  permit  it  to  be  used  either 
gratuituously  or  for  a  compensation  for 
private  purposes.  This  rule  has  also  been 
applied  in  cases  concerning  the  use  of  school 
buildings,  and  of  course  a  notable  example 
of  this  is  the  Gottlieb-Knabe  &  Co.  Case  it- 
self. 
81  L.R.A.(N.S.) 


A  case  somewhat  similar  is  Davidi^on  t. 
Baltimore,  96  Md.  509,  53  AtL  1121.  hM- 
ing  that  an  ordinance  providing  for  tbf  pc- 
chase  of  a  lot  and  the  erection  of  a  bx  :- 
ing  thereon  **for  the  use  of  £nglisk-Onci- 
School  No.  1''  does  not  prevent  a  muBTtr- 
corporation  from  changing  the  use  of  t^ 
building  for  the  purpose  of  a  colored  hifi 
school.  An  extended  quotation  from  n- 
case  will  be  found  in  Gottlieb-Knabe  k  C«- 
v.  Macklin,  ante,  580. 

In  Mahoney  v.  Board  of  EducatioB.  1! 
Cal.  App.  293,  107  Pac.  584,  it  was  ^''5^ 
that  under  a  charter  provision  empower.  : 
a  board  of  education  to  lease  to  the  ki^b^ 
responsible  bidder,  for  the  benefit  ot  tb« 
common -school  fund,  any  real  pffoprtj  ai 
the  school  department  not  required  ^ 
school  purposes,  which  was  approTfd  tj 
an  act  of  the  legislature,  a  boazd  of  cdixi- 
tion  has  the  power  to  lease  a  lot  held  ^ 
them  in  trust  for  public  school  parpo9» 
The  court  said  that  a  lease  made  «e^' 
this  permission  of  the  charter  was  as  ef- 
fective as  if  the  legislature,  upon  its  ovt 
initiative,  had  directed  and  authorized  t^ 
board  of  education  to  execute  the  dortzsfit 

A  case  presenting  the  opposite  viev-- 
when  the  primary  object  is  not  to  sofcspn* 
a  public  purpose,  but  promote  some  pmatp 
end — is  Sugar  v.  Monroe.  108  La.  67T.  S- 
L.K.A.  723,  32  So.  961.  where  it  ms  h>^^ 
that  the  use  of  part  of  a  school  baiMinf  ^ 
a  municipality  for  theatrical  perforiii«i<w 
as  a  business  will   be  enjoined  when  tkt 
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Harbert  and  others  conveyed  to  the  board 
of  education  of  Sardis  district  and  their 
BUccesfiorB  in  office  aixty-five  poles  of  land, 
in  Harrison  county,  '*for  the  purpose  of 
building  a  schoolhouse  on  the  same  for  the 
benefit  of  free  schools."  The  parcel  of  land 
is  in  use  for  free  school  purposes.  It  is 
used  as  a  site  for  a  schoolhouse,  which  is 
ill  actual  use  as  a  schoolhouse.  The  board 
of  education  passed  a  resolution  27th  May 
1907,  authorizing  a  lease  to  W.  J.  Rowland 
and  F.  L.  Grove  of  the  lot,  for  the  purpose 
of  the  production  of  oil  and  gas,  and,  un- 
der that  resolution,  the  president  of  the 
board  made  a  lease  of  the  lot  to  Rowland 
and  Grove  for  the  purpose  of  the  produc- 
tion of  oil  and  gas  for  one  year  and  as  long 
thereafter  as  oil  or  gas  either  should  be 
produced  from  the  lot.  In  July,  1907, 
John  Herald  and  several  others,  suing  for 
themselves  and  other  residents,  citizens, 
and  taxpa^'ers  of  said  district,  brought  a 
chancery  suit  against  the  board  of  educa- 
tion and  Rowland  and  Grove,  stating  that 
the  plaintifTs  were  residents  within  school 
district  No.  20  in  the  district  of  Sardis, 
and  were  taxpayers  within  that  district, 
and  that  they  were  patrons  of  the  free 
school  within  that  district,  and  that  the 
said  lot  was  situate  within  subdistrict  No. 
20,  and  that  children  of  the  plaintifTs  at- 
tended school  on  the  said  lot,  and  alleging 


that  the  said  lease  was  unauthorized  and 
beyond  the  power  of  the  board  to  make, 
and  seeking  to  have  it  annulled  as  illegal 
and  void.  They  prayed  that  said  lessees  be 
enjoined  from  using  the  said  lot  for  the  de- 
velopment of  oil  and  gas.  A  provisional 
injunction  was  granted;  but  later  a  decree 
was  pronounced  declaring  that  the  board  of 
education  had  authority  of  law  to  execute 
the  said  lease,  and  that  the  lessees  under 
it  had  authority  to  bore  for  oil  and  gas  on 
the  said  lot,  and  to  produce  oil  and  gas 
therefrom,  provided  that  in  so  doing  their 
operations  should  not  interfere  with,  dis- 
turb, or  prevent  the  orderly  conduct  of  the 
public  school  in  session  at  any  time  during 
such  oil  productions,  and  that  such  school 
was  not  then  in  actual  session,  and  would 
not  be  until  later  in  the  year.  Thereupon 
it  was  decreed  that  the  injunction  be  so 
modified  and  dissolved  to  such  an  extent  as 
to  admit  Rowland  and  Grove  to  proceed 
with  operation  until  the  school  in  the  dis- 
trict should  begin,  and  that  thereafter  such 
operation  should  be  conducted  only  before 
and  after  school  hours,  and  not  while  the 
school  was  in  session,  or  while  such  school- 
house  and  lot  were  in  actual  use  during 
school  hours  for  school  purposes.  The 
plaintiff's  appeal  to  this  court. 

This   is  &  very    important  case.     It   in- 
volves .the  power  of  a  government  corpora- 


building  has  been  constructed  with  the  pro- 
ceeds based  upon  a  tax  voted  to  be  imposed 
to  erect  a  building  for  school  purposes.  The 
court  in  this  case  did  not  wish  to  be  under- 
stood as  going  to  the  extreme  of  holding 
that  the  city  authorities  could  not  make 
such  casual  and  incidental  use  of  the  build- 
inp^,  not  inconsistent  with,  or  prejudicial  to, 
the  main  purpose  for  which  it  was  erected, 
as  they  micrht  deem  advisable,  nor  as  hold- 
insT  that  changed  conditions  in  the  future 
might  not  justify  them  in  devoting  it  to 
8oiiie  other  purpose.  This  case  was  also 
fully  reviewed  in  the  Gottlieb-Knabe  Case. 

In  Sherlock  v.  Winnetka,  68  111.  530,  it 
was  held  that  a  charter  provision  author- 
izing a  village  council,  or  a  board  of  educa- 
tion to  purchase  grounds,  erect  buildings. 
anH  borrow  monev  to  establish  a  school  of 
a  high  grade,  did  not  authorize  them  to 
donate  such  building  when  completed,  by 
deed  or  lease,  without  rent,  to  a  private 
corporation,  for  its  own  emolument.  And 
this  was  especially  so  in  view  of  another 
section  of  the  charter  which,  in  addition  to 
the  present  powers  of  the  school  directors, 
authorized  them  to  establish  graded  schools 
and  a  high  school,  build  schoolhouses  for  the 
same,  and  to  levy  taxes  for  their  erection 
and  support. 

The  general  rule  stated  at  the  beginning 
of  the  note  in  regard  to  the  private  use  of 
municipal  buildings  when  not  used  for  pub- 
lie  purposes  has  not  been  applied  to  the 
same  extent  to  the  use  of  school  buildings 
31  L.R.A.(N.S.) 


when  in  charge  of  school  districts,  as  many 
of  the  cases  have  squarely  refused  the  use 
of  a  school  building  except  for  strictly 
school  purposes.  This  refusal  on  the  part 
of  many  of  the  cases  to  permit  such  pri- 
vate use  of  school  property,  as  was  above 
intimated,  may  possibly,  to  some  extent, 
be  accounted  for  by  the  restricted  authority 
generally  granted  school  districts,  although 
it  must  be  admitted  there  is  nothing  in  the 
cases  to  show  that  they  would  have  held 
otherwise  had  the  property  been  under  con- 
trol of  city  authorities. 

Preliminarv  to  a  review  of  the  case  it 
may  be  sated  that  the  courts  of  Iowa, 
Rhode  Island,  and  Vermont  generally  per- 
mit the  use.  of  a  school  building  for  other 
than  school  purposes,  while  the  courts  of 
Kansas,  Missouri.  Ohio,  Pennsylvania,  Wis- 
consin and  possibly  Utah,  seem  to  favor  the 
position  that  a  school  district  has  the  pow-* 
er  to  permit  the  use  of  school  property  for 
strictly  school  purposes  only.  In  Connect- 
icut the  court  has  held  it  legal  to  use  a 
hall  in  a  school  building  for  lectures  and 
entertainments,  but  has  refused  to  permit 
a  school  building  to  be  used  for  religious 
purposes.  In  Illinois  and  Indiana  a  special 
statute  governs  the  cases.  . 

Lectures  and  entertainmentfl. 

In  Sheldon  v.  Centre  School  Dist.  2.'> 
Conn.  224,  a  tax  was  sustained  to  build  a 
schoolhouse   although   it   contained   a   hall 
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tion  performing  the  most  important  fune- 
tion  to  divert  public  property  to  uses  other 
than  those  contemplated  by  law.  The  de- 
fense contests  the  right  of  the  plaiutilTs 
to  interfere  in  the  action  of  a  public  board. 
They  say  that  the  board  has  title,  and  the 
plaintiffs  have  no  interest.  But  these 
people  are  the  very  persons  most  deeply 
and  clearly  interested  in  the  use  of  the  lot 
for  school  purposes  for  their  children.  It 
is  said  no  individual  can  enjoin  a  public 
nuisance  unless  he  has  a  special  interest 
affected.  Talbott  v.  King,  32  W.  Va.  6, 
9  S.  E.  48.  But  these  plaintiffs  have  a 
direct,  immediate,  practical  interest  as 
parents.  Are  they  to  wait  for  the  county 
superintendent  or  attorney  general  to  act? 
Who  will  surely  vindicate  their  rights  which 


they  surely  have?  I  quote  ilie  follimur 
from  Spelling  on  ExtraordlnaTy  Edicf,  U 
ed.  vol.  1,  §  720:  **The  lettiii^  of  pnpmj 
belonging  to  a  municipal  eorporstioB  t»  c 
authorized  uses  will  be  enjoined  ai  fbe  sia 
of  resident  taxpayers,  and  tbe  nee  of  • 
schoolhouse  for  religious  worship 
expressly  authorized  is  held  to 
granting  of  an  injunction  to 
officers  of  the  school  distriet 
mitting  such  use  at  the  suit  of  s 
without  his  showing  special 
he  is  without  means  of  redress  st  Is* 
School  officers  may  be  enjoined  from  lessic; 
a  public  schoolhouse  for  the  pmpose  0' 
keeping  a  private  school,  and  the  sk  rf 
a  public  schoolhouse  for  any  private  pr- 
poses,  such  as  the  holding  of  religioai  er 


that  was  intended  for  school  society  meet- 
ings, and  for  lectures.  In  regard  to  the 
question  of  holding  school  society  meetings 
in  such  hall, the  court  said:  "Undoubtedly 
the  dictrict  had  no  power  to  lay  taxes  to 
build  a  house  solely  for  that  use.  But  the 
mere  circumstance  that  permission  is  given 
to  hold  such  meetings  in  a  schoolhouse  will 
not  necessarily  render  a  Vote  to  build  the 
house  illegal  and  void.  Such  meetings  are 
not  often  held,  generally  not  oftener  than 
once  in  a  year,  and  at  present  not  at  all  as 
school  societies  are  now  abolished  by  stat- 
ute." And  in  regard  to  the  giving  of  lec- 
tures therein  which,  as  was  contended, 
might  mean  what  are  called  lyceum  lec- 
tures for  the  benefit  of  grown  persons,  it 
was  said:  *'But  no  such  use  is  alleged  or 
found  to  have  been  proved.  For  aught 
that  appears,  the  lectures  intended  were  to 
be  upon  chemistry,  mineralogy,  botany,  or 
the  like,  suitable  for  the  scholars  of  the 
district;  and  if  the  object  was  to  give  the 
scholars  of  the  district  advantages  greater 
than  have  heretofore  been  enjoyed,  the  dis- 
position of  the  district  is  rather  to  be  com- 
mended than  rebuked."  The  court  in  this 
case  also  took  occasion  to  say  that  if  the 
vote  of  the  district  imposing  the  tax  was 
illegal  and  void,  then  each  of  the  complain- 
ants had  an  adequate  remedy  at  law,  and 
there  was  no  necessity  for  a  resort  to  the 
court  of  chancery. 

Another  case  holdinfr  that  a  school  dis- 
trict roi^ht  build  a  schoolhouse  containing 
a  hall  desi&fned  to  accommodate  the  school 
and  the  inhabitants  of  the  district  for  cus- 
tomary examinations,  exhibitions,  and  the 
like,  and  which,  if  not  used  for  school  pur- 
poses, might  be  let  for  a  consideration  for 
private  purposes,  is  Greenbanks  v.  Bout- 
well,  43  Vt.  207.  This  case  also  recognized 
that  if  the  design  was  primarily  the  build- 
ing of  the  hall  for  town  meetinc^s,  religious 
meetings,  lectures,  concerts,  dances,  and 
picnics,  etc.,  then  the  district  was  doing 
what  it  had  no  lawful  authority  to  do. 

The  court  in  Barnes's  Appeal,  6  R.  I, 
591,  calls  attention  to  the  case  of  HalVs 
Appeal,  decided  in  1853.  also  holding  that 
a  district  schoolhouse  might  be  used  for 
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educational  purposes  collatermi  to  the 
purpose,  such  as  meetings  of  the  datm 
for  school  business,  lectures  upon  fitersi7 
and  scientific  subjects,  debating  woaet^n 
for  the  people  or  children  of  the  distriet 

Although  this  note  does  not  ao  into  u< 
question  whether  a  school  diatri^  may.  3 
connection  with  another  person  or  orgaaji 
tion,  erect  a  building  to  be  oaed  by  boci 
for  their  'various  purposes,  a  case  doKij 
bordering  on  this  question  and  of  intcrea:; 
in  this  note  is  George  v.  Second  Sdiool  D.«: 
6  Met.  510,  where  it  was  held  that  a  scb'*- 
district  was  not  exceeding  its  anthoritT  :' 
accepting  the  proposal  of  &  builder  to  ervt 
a  schoolhouse,  with  liberty  to  bniid  a  po 
lic  hall  over  the  same  as  his  own  propnty. 
the  school  district  to  have  the  use  of  tw 
hall  free  of  charge,  for  all  school  distnt 
meetings,  for  all  examinations  of  its  pcb. 
and  private  schools,  and  for  the  delirerr  • ' 
lectures  upon  the  subject  of  educatioa  !• 
was  said  in  this  case  that  if,  under  eokr  of 
the  corporate  power  of  a  school  distr- 
the  inhabitants  should  vote  to  erect  as  ex- 
pensive and  ornamental  building,  wxtk  1 
view  to  improve  the  neighborhood,  to  cs- 
hance  the  value  of  real  estate,  to  aeeosuBO- 
date  societies,  or  even  to  have  a  eonvesifst 
place  for  religious  meetings  or  pnhUc  vr^- 
ship,  or  for  any  other  use  than  that  e*  » 
district  town  school,  it  would  not  be  vit^r*. 
the  legitimate  authority  of  a  adiool  d*^ 
trict ;  and  any  vote  to  levy  a  tax  od  the  v- 
habitants  for  such  purpose  would  be  to^ 

And  see  Gottlieb-Knabe  &  Co.  r.  MsHd  t. 
109  Md.  429,  ante.  580,  71  AtL  949,  16  A  t 
E.  Ann.  Cas.  1092. 

However,  in  Bender  v.  8treabicb,  1S2  P» 
251.  37  Atl.  853,  affirming  17  Pa.  Co.  C: 
609,  where  the  question  also  arose  wVtW' 
a  public  schoolhouse  might  be  used  for  ^ 
ceum  purposes,  the  court  said :  *The  ns^  "' 
school  buildings  by  the  community  at  U'r 
for  public  meetings  for  the  diseussior  <'' 
subjects  of  general  interest  may  be  sai»  t  * 
be  in  the  line  of  their  use  for  edncat'*^' 
purposes,  but  it  is  not  the  use  intended  '' 
law.  The  public  school  system  is  for  '"^ 
instruction  of  pupils  who  may  att<*n(i  t^* 
schools,  and  not  for  the  instructioo  or  e> 
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political  meetings,  social  gathelrings,  and 
tlie  like,  is  unauthorized  by  law,  and  may 
be  restrained  at  the  instance  of  any  party 
injured  thereby;  and  this,  though  a  ma- 
jority of  the  electors  and  taxpayers  of  the 
district  assei^t  to  such  use  and  an  adequate 
rent  is  paid  therefor;  and  it  is  immaterial 
in  such  case  that  a  majority  of  the  citi- 
zens and  the  directors  of  the  district  have 
consented  to  the  illegal  use."  "A  taxpayer 
or  property  owner  has  also  the  undoubted 
right  to  prevent  by  injunction  public  au- 
thorities from  wasting  or  illegally  dis- 
posing of  public  property,  or  to  restrain 
the  diversion  or  misappropriation  of  prop- 
erty which  a  public  corporation  holds,  ac- 
quired either  by  private  gift  or  through 
the  use  of  public  moneys,  as  a  trustee  for 


special  uses  and  purposes.  This  right  io 
some  states  is  definitely  given  by  statute. 
.  .  .  In  accord  with  this  same  principle, 
it  has  been  held  in  many  cases  that  private 
persons  may  oppose  and  prevent  the  making 
of  illegal  contracts  which  involve  the  use 
of  public  moneys  or  property,  or  the  grant- 
ing of  licenses  and  privileges  by  public 
legislative  bodies,  which,  although  apparent- 
ly within  their  discretionary  powers,  yet 
in  effect  result  in  a  waste,  misappropriar 
tion,  or  misuse  of  public  funds  or  property.'' 
3  Abbott  Mun.  Corp.  §  1158.  These  parents 
and  taxpayers  are  before  all  others  most 
seriously  affected  in  this  case.  In  Bull  ▼. 
Read,  13  Gratt.  78,  inhabitants  suing  for 
themselves  and  other  inhabitants  were  al- 
lowed to  sue  to  test* an  act  to  establish 


tertainment  of  other  persons.  The  school 
directors  are  trustees  of  the  school  prop- 
erty for  that  use,  and  they  may  not, 
against  objection,  authorize  or  permit  its 
use  for  other  purposes.  If  the  school  build- 
ings may  be  used  for  meetings  for  the  con- 
venience, pleasure,  or  instruction  of  the 
general  public,  all  other  school  property 
rnay  with  equal  propriety  be  so  used,  and 
it  would  be  but  a  step  further  to  apply  a 
part  of  the  school  funds  to  the  same  use. 
This  view  of  the  law  does  not  forbid  the 
use  of  the  biiildings  for  any  purpose  di- 
rectly related  to  the  instruction  of  the 
pupils  of  the  schools,  and  it  does  not  ex- 
clude their  use  for  lectures  or  debates 
^nrhich  are  made  a  part  of  the  course  of  in- 
struction." 

So,  in  Spencer  v.  Joint  School  Dist.  No. 
6,  15  Kan.  259,  22  Am.  Rep.  268,  the  use  of 
a  schoolhouse  for  various  society  meetings 
and  gatherings  was  held  illegal  and  subject 
to  restraint  at  the  instance  of  a  taxpayer 
it  appearing  that  the  property  of  children 
l^oing  to  school  was  injured  and  destroyed 
"by  persons  attending  those  meetings,  al- 
though it  did  not  appear  that  the  ]ettin«^ 
of  the  schoolhouse  was  done  against  the 
in-ishes  or  without  the  consent  of  a  majority 
of  the  taxpayers  and  electors  of  the  dis- 
trict, nor  that  the  building  was  leased 
'without  receiving^  adequate  rertt.  The  court 
Baid :  ''The  public  schoolhouse  cannot  be 
\ised  for  any  private  purposes.  The  argu- 
rnent  is  a  short  one.  Taxation  is  invoked 
to  raise  funds  to  erect  the  building;  but 
taxation  is  illegitimate  to  provide  for  any 
private  purpose.  Taxation  will  not  lie 
to  raise  funds  to  build  a  place  for  a  relig- 
ious society,  a  political  society,  or  a  social 
club.  What  cannot  be  done  directly,  can- 
not be  done  indirectly.  As  you  may  not 
levy  taxes  to  build  a  church,  no  more  may 
you  levy  taxes  to  build  a  schoolhouse  and 
then  lease  it  for  a  church.  Nor  is  it  an 
answer  to  say  that  its  use  for  school  pur- 
poses is  not  interfered  with,  and  that  the 
use  for  the  other  purposes  works  little, 
perhaps  no  immediately  perceptible  injury 
to  the  building,  and  results  in  the  receipt 
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of  immediate  pecuniary  benefit.  The  ex* 
tent  of  the  injury  or  benefit  is  something 
into  which  courts  will  not  inquire." 

And  see  Sugar,  v.  Monroe,  108  La.  677,. 
59  LJt.A.  723,  32  So.  961,  supra. 

A  case  which  is  not  strictly  within  the 
scope  of  this  note  but  which  because  of  it* 
general  interest  in  this  connection  is  in- 
cluded here,  is  State  ex  rel.  Covell  v. 
Board  of  Education,  73  Minn.  375,  76  N. 
W.  43,  holding,  under  a  statute  providing 
that  county  superintendents  of  schools 
shall,  for  the  purpose  of  conducting  insti- 
tutes and  teachers*  examinations,  be  grant- 
ed the  free  use  of  such  schoolhouse  as  they 
may  require  for  the  time  actually  employed 
in  conducting  such  institutes  and  examina- 
tions, and  making  it  a  duty  of  the  sever- 
al school  district  officers  to  furnish  county 
superintendents  the  use  of  the  schoolhouse 
in  their  several  districts  for  such  purposes, 
— that  a  superintendent  cannot  arbitrarily 
and  absolutely  designate  any  schoolhouse 
and  schoolroom  he  sees  fit  for  the  examina- 
tion of  teachers  therein,  but  he  has  the 
right  of  selection  in  the  first  instance,  and 
when  the  school  ofTicers  receive  notice  of 
such  selection,  if  there  are  good  reasons 
why  they  cannot  grant  him  the  use  of  the 
particular  room  selected,  they  must  set 
apart  for  him  in  a  schoolhouse  of  the  dis- 
trict a  suitable  and  proper  room  and  such 
a  one  as  his  purposes  reasonable  require. 

Dances. 

•  The  use  of  a  schoolhouse  for  private  and 
public  dances  was  held  against  public  pol- 
icy and  opposed  to  the  principle  that  the 
sovereignity  cannot  tax  its  citizens  for  pri- 
vate purposes,  in  Lewis  v.  Bateman,  26 
Utah,  434,  73  Pac.  509.  In  view  of  it  be- 
ing necessary  to  remove  the  seats,  which 
were  fastened  to  the  floor,  such  use  was 
also  held  in  direct  violation  of  a  statute 
providing  that  the  school  trustees  may  per- 
mit a  schoolhouse,  when  not  occupied  for 
school  purposes,  to  be  used  for  any  purpose 
which  will  not  interfere  with  the  seating 
or  other  furniture. 
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free  ncliools,  against  the  school  commission- 
ers appointed  under  it.  The  authorities 
there  collected  will  warrant  the  right  to 
sue  in  this  case.  In  Shinn  v.  Board  of 
Education,  39  W.  Va.  497,  20  S.  E.  604, 
citizens  and  taxpayers  were  allowed  to 
sue  to  enjoin  payment  of  drafts  issued  by 
a  board  of  education.  In  Osburn  v.  Staley, 
ft  W.  Va.  85,  13  Am.  Rep.  640,  taxpayers 
ind  residents  enjoined  the  removal  of  pub- 
.ic  records  from  Shepherdstown  to  Charles- 
t  iwn.  A  resident  and  a  taxpayer  is  allowed 
to  sue  to  prevent  diversion  to  private  use 
of  land  dedicated  for  town  site.  Daven- 
port V.  Buffington,  46  L.R.A.  377,  38  C.  C. 
A.  453,  97  Fed.  234. 

Is  that  lease  valid?     That  depends  upon 
tlie   power  of   the    board    of   education    to 


make  it.    A  board  of  education  is  a  p:  t 
corporation  having  its  Urth  mnd  exi»t--  - 
by    statute.     Code    1906,    chap.    45.    «   ' 
(I  1567).    The  board  of  education  ii  b-* 
corporation  vested  with  general  pover^  » 
a  business  corporation.     The  books  eail  * 
rather     a    quasi    corporation.       Fra&#   i 
Young,  30  Neb.  360,  27  Am.   St.  Bq».  4.: 
46  N.  W.  528.     It  is  a  public  corporate 
in  that  it  is  a  part  of  the   govemsiMU 
structure  and  performs  an  important  taar 
tion  in  the  body  politic  in  the  admiaiiiri 
tion  of  government, — ^a  government  aiep2> . 
"School  districts   are  organised  imder  t  * 
general  laws  of  the  state,  and  fall  wif.m 
the  class  of  corporations  known  as  ^ttt« 
corporations.      Civil     corporations    are  •• 
different  grades  or  classes,   but  in 


Elections. 

In  Harmony  Twp.  v.  Osborne,  9  Tnd.  458, 
it  was  recognized  that  township  trustees 
had  the  power  to  U8e  a  schoolhouse  for 
holding  elections,  and  for  all  other  town- 
ship purposes,  or  that  they  might  appro- 
priate a  part  of  it  for  that  purpose. 

A  case  of  interest  in  this  connection  is 
Swadley  v.  Haynes,  —  Tenn.  — .41  S.  W. 
1066,  holding  that  statutes  giving  school 
directors  the  custodv  and  control  of  com* 
mon  schoolhouses,  and  making  it  tlieir  duty 
to  take  care  of  and  manage  the  same,  did 
not  vest  them  with  the  control  of  property 
dedicated  by  individuals  for  school  and  re- 
ligious purposes  and  conveyed  by  them  to 
trustees;  and  such  directors  will  therefore 
be  enjoined  from  interfering  with  the  pos- 
session and  control  of  the  trustees,  and 
from  enterin(f  or  using  it  for  the  purpose 
of  holding  elections  or  any  other  purpose 
except  that  mentioned  in  the  trust. 

■ 

Private  or  select  schools. 

The  question  whether  public  school  build- 
ings may  be  used  for  other  than  school  pur- 
poses, by  which,  it  is  well  to  note  here,  is 
meant  public  school  purposes,  has  arisen 
several  times  in  cases  where  it  was  sought 
to  permit  the  use  of  the  building  for  pri- 
vate instruction  or,  as  it  is  sometimes 
termed,  a  select  school. 

In  Barnes's  Appeal,  6  R.  I.  591,  holding 
that  school  trustee^  might  properly  permit 
the  schoolhouse  to  be  used  out  of  school 
hours,  for  the  purpose  of  private  instruc- 
tion in  vocal  music,  the  court  said  that  the 
school  system,  with  all  the  intellectual  and 
the  material  means  for  instruction  provid- 
ed by  it,  was  designed  to  promote  public 
education;  and  any  use  of  the  school  prop- 
erty tending  to  this  end,  and  which  did  not 
interfere  with  the  regular  schools,  might 
be  permitted  by  the  trustees,  as  within  the 
spirit  of  their  trust. 

So,  in  Chaplin  v.  Hill,  24  Vt.  528,  it  was 
held  that  a  private  school  might,  by  consent 
of  the  electors  of  the  district,  be  properly 
held  in  the  public  schoolhouse. 
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And  that  such  use  was  authorized  sffc* 
also  to  have  been  recognized  in  Rnesrll  -> 
Dodds.  37  Vt.  497.  In  this  case  it  was  b-.. 
that  after  the  committee  had  gives  i  ^ 
consent  and  the  party  intending  to  cos^t 
the  private  school  had  acted  upon  it,  W. 
the  committee,  could  not  revoke  his  eo^ 
sent  or  allege  his  want  of  aothoritv  f 
make  it. 

An4  see  the  quotation  from  TownMsd  r 
Hagan,  35  Iowa,  194,  infra,  where  the  roc- 
evident  ly  took  it  for  granted  that  tkn* 
could  be  no  question  but  that  a  sel^ 
school  misht  be  conducted  in  a  pBb;>' 
school  building.  In  view  of  the  foUov.'Z 
cases  it  may  possibly  be  said  that  the  ccwt 
in  that  case  assumed  as  true  what  kid  ii-'t 
vet  been  established.  See  also  IHvidws  ^ 
Baltimore.  96  Md.  509,  53  Atl.  1121,  fam 

The  lower  court  in  Hyson^  v.  GsIIitr- 
School  Dist.  164  Ps.  629.  26  URJL  ^C 
44  Am.  St.  Rep.  632,  30  Atl.  482.  whicti  w»« 
affirmed  by  the  appellate  court.  heU  as 
unauthorized  the  use  of  a  public  •(^'*' 
building,  after  the  conclusion  of  the  ttrr 
for  a  private  term  of  school,  or  \t%  sm  fcr 
giving  music  lessons  to    pupils   therfis. 

And  the  use  of  a  schoolhouse  for  coiidvt- 
ing  a  select  school  for  a  number  of  ««^''>'' 
was  also  restrained  in  Weir  t.  Dty.  2.' 
Ohio  St.  143,  notwithstandini^  a  pover  '"' 
'"disposing  of  the  porperty"  had  beea  f*<» 
ferred  upon  the  board  of  education.  T^ 
court  in  this  case  said:  "It  has  bees  wot- 
gested  that  a  distinction  mi|[r^ht  be  i».' 
between  uses  other  than  for  the  po^'*^ 
schools;  and  that  those  which  are  edn 
tional  in  character  might  be  allowed,  vV' 
those  not  educational  should  be  probtbitf*: 
We  can  see  no  ground  for  such  distinctios 
The  property  having  been  acquired  v-.i 
maintained  by  general  taxation,  for  t>' 
u»e  of  public  schools,  to  which  all  the  vovt^ 
of  the  district  are  entitled  to  admistWi.  "« 
would  be  a  violation  of  the  trust  to  d^>'*t' 
it  to  any  educational  purpose  to  the  bf«^ 
fits  of  which  each  youth  within  the  dirtrft 
of  school  age,  might  not  of  right  drvf^ 
admission  upon  equal  terms  ^rith  otben  '^ 
like  condition."  It  was  also  said  ia  tl** 
case  that  it  was  not  meant  br  this  deci*-** 
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nd  nature  thej  must  all  be  regarded  as 
»ublic.  The  school  district  or  the  road 
istrict  is  usually  invested  by  general  enact- 
lents  operating  throughout  the  state,  with 
corporate  character,  the  better  to  per- 
orm  within  and  for  the  locality  its  spe- 
ial  function,  which  is  indicated  by  its 
ame.  It  is  but  an  instrumentality  of  the 
tate,  and  the  state  incorporates  it  that  it 
lay  the  more  effectually  discharge  its  ap- 
ointed  duty.  So  with  counties.  They  are 
avoluntary  political  or  civil  divisions  of 
he  state,  created  by  general  laws  to  aid  in 
he  administration  of  government.  .  .  . 
'onsidered  with  respect  to  the  limited  num- 
or  of  their  corporate  powers,  the  bodies 
ix)ve  named  rank  low  down  in  the  scale 
r  grade  of  corporate  existence;  and  hence 


have  been  frequently  termed  quasi  corpo- 
rations. This  designation  distinguishes 
them  on  the  one  hand  from  private  cor- 
porations aggregate  and  on  the  other  from 
municipal  corporations  proper,  such  as 
cities  or  towns  acting  under  charters  or 
incorporating  statutes,  and  which  are  in- 
vested with  more  powers  and  endowed  with 
special  functions  relating  to  the  particular 
or  local  interests  of  the  municipality,  and 
to  this  end  are  granted  a  larger  measure  of 
corporate  hfe."  1  Dill.  Mun.  Corp.  §§  24, 
25.  Their  functions  are  assigned  by  our 
statutes.  They  have  no  other  than  those 
so  assigned,  and  those  necessarily  implied, 
— I  say  necessarily  implied,  because  es- 
sential to  carry  out  the  functions  assigned, 
— ^mere  creatures  of  the  statute  for  the  per- 


hat  a  court  of  equity  would  interpose  its 
xtraordinary  power,  by  writ  of  injunction, 
gainst  every  casual  or  temporary  use  of 
uoh  property  for  other  than  public  school 
urposes.  It  will  be  noted  that  in  Town- 
end  T.  Hagan,  35  Iowa,  194,  infra,  a  some- 
/hat  similar  power  of  "disposing  of  the 
•roperty"  was  neld  to  confer  upon  the  dec- 
ors of  the  district  the  power  to  permit  the 
.se  of  a  public  school  house  for  religious 
'tir  poses. 

See  in  connection  with  these  cases  Sher- 
ock  V.  Winnetha,  68  111.  530,  supra. 

Religious  meetings. 

Considering  the  custom,  especially  in 
arlier  days,  of  using  schoolhouses  for  re- 
i^ious  meetings,  and  the  bitterness  often 
lisplayed  toward  each  other  by  various  re- 
i^ious  organizations,  the  cases  concerning 
he  question  whether  a  public  schoolhouse 
nay  be  used  for  religious  meetings  are  not 
is4  numerous  as  might  reasonably  be  ex- 
>ected.  As  in  the  cases  concerning  the  use 
>f  the  building  for  lectures  and  entertain- 
nents,  and  private  schools,  a  conflict  of  au- 
hority  also  exists  on  this  question. 

In  Sheldon  v.  Centre  School  Dist.  25 
vonn.  224,  it  was  said,  obiter,  that  no  court 
vould  hold  void  a  vote  of  a  district,  direct- 
n^  a  suitable  and  proper  schoolhouse  to  be 
»uilt,  merely  because  it  authorized  relig- 
OU8  meetings  to  be  held  in  it  in  the  even- 
ngs,  but  that  it  might,  upon  a  proper  case, 
»rohibit  the  use  of  it  for  improper  purposes. 

And  under  a  statute  conferring  authority 
»n  the  electors  of  a  school  district  to  direct 
he  sale  or  "other  disposition"  to  be  made 
if  any  schoolhouse,  they  have  the  power 
»y  vote  to  permit  the  use  of  such  build- 
ng  for  religious  purposes.  Townsend  v. 
fa^an.  35  Iowa,  194.  In  this  case  it  wan 
aid:  "The  position  of  appellant's  counsel 
s  that  the  electors  have  no  power  to  per- 
ait  the  use  of  the  schoolhouses  for  any 
Hirpose  except  for  the  use  of  the  public 
<*hools.  If  this  be  correct,  then  the  keep- 
ng  of  a  select  school  in  a  public  schoolhouse 
would  l)e  prohibited,  although  it  be  con- 
liicted  in  all  respects  as  a  public  school; 
U    L.R.A.(KS.)  38 


and  thus  one  taxpayer  in  the  district  could 
])revent,  by  injunction,  any  select  schools 
being  kept  in  the  schoolhouses  of  the  dis- 
trict, though  every  other  person  in  the  dis- 
trict desired  them,  and  during  a  time  of 
the  year  when  there  were  no  public  schools 
kept  in  the  district.  There  exists  no  rea- 
son for  excluding  Sabbath  schools  from  the 
schoolhouses  that  does  not  exist,  also,  to 
select  schools.  If  it  be  said  that  in  Sab- 
hath  schools  the  Scriptures  are  read  and 
commented  upon,  we  answer,  the  same  may 
be  done  in  select  schools.  So,  also,  may 
sectarian  dogmas  be  taught  in  such  schools 
as  are  in  religious  meetings.  Those  who  at- 
tend their  religious  worship.  Sabbath  or 
Helect  schools,  do  so  voluntarily;  everyone 
IS  at  liberty  to  stay  away  who  chooses  to 
do  so."  To  the  same  effect  is  Davis  ▼. 
Boget,   50   Iowa,   11. 

In  Hurd  v.  Walters,  48  Ind.  148,  it  was 
recognized  that  if,  in  accordance  with  a 
statute  so  providing,  a  majority  of  the 
legal  voters  of  a  school  district  had  ex- 
pressed a  desire  that  the  schoolhouse  might 
he  used  for  religious  worship,  the  action  of 
the  trustee  in  permitting  such  use  would  be 
clearly  right.  The  court  in  this  case  re- 
fused to  express  any  opinion  as  to  the  pow- 
er of  the  trustee,  in  the  absence  of  any  ex- 
pressed desire  on  the  part  of  the  majority 
of  the  legal  voters  of  the  district. 

And  a  statute  authorizing  school  direct- 
ors to  grant  the  temporary  use  of  school- 
houses,  when  not  occupied  by  schools,  for« 
religious  meetings  and  Sunday  schools,  or 
for  literary  societies,  and  evening  schools, 
is  not  repugnant  to  a  constitutional  pro- 
vision forbidding  the  requiring  of  persons 
to  support  any  ministry  or  place  of  wor- 
ship; or  a  provision  forbidding  a  school"  dis- 
trict from  ever  making  any  appropriation 
or  paying  from  any  public  fund  anything 
in  aid  of  any  church  of  sectarian  purpose; 
or  a  section  of  the  Constitution  providing 
that  all  property  donated,  granted,  or  re- 
ceived for  school  purposes  should  be  faith- 
fully applied  to  the  objects  for  which  such 
gifts  or  grants  were  made.  Nichols  v. 
School  Directors,  93  111.  61,  34  Am.  Rep. 
160. 
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formanee  of  functions  specified  by  the  stat- 
ute. We  ventured  to  say  in  Sliinn  v. 
Board  of  Education,  39  W.  Va.  498,  20  S. 
E.  604,  that  "the  board  of  education  of  a 
school  district  is  a  corporation*  created  by 
statute,  with  functions  of  a  public  nature 
expressly  given,  and  no  other;  and  it  can 
exercise  no  power  not  expressly  conferred 
or  fairly  arising  from  necessary  implica- 
tion, and  in  no  other  mode  than  that  pre- 
scribed or  authorized  by  the  statute."  In 
Honaker  v.  Board  of  Education,  42  W.  Va. 
17,0,  32  L.R.A.  413,  67  Am.  St  Rep.  847, 
24  S.  E.  544,  we  repeat  that  doctrine,  say- 
ing that  such  a  board  had  only  the  power 
necessary  to  carry  out  its  public  functions, 
and  that  it  could  exercise  no  power  not 
expressly  conferred  or  fairly  arising  by 
necessary  implication.  In-  Pennsylvania 
Lightning  Rod  Co.  v.  Board  of  Education, 
20  W.  Va.  360,  this  court  held  that  "cor- 
porations created  by  statute  must  depend, 
both  for  their  powers  and  the  mode  of  ex- 
ercising them,  upon  the  true  construction 
of  the  statute  creating  them."  That  case 
says  that  we  must  look  at  the  purpose  of 
the  statute  under  which  a  board  of  educa- 


tion is  to  act.    W>  must  see  what  psr^-^ 
its  formation  were  inteoded  to  aeeon;  • 
Such  is  our  law  under  our  own  df^.- :  • 
Are  they  consonant  with  the  general  a. 
"School   districts   are    usually  vested  wr. 
the  power  of  making  contracts  io  relit.-: 
to  school  matters.'*      25  Am.  k  Eo^  £x 
Law,  2d  ed.  p.  44.     That  says,  **ia  relate 
to  school  matters."     It  does  not  nets  tu: 
such  A  board  is  a  business  eorporttka.- 
that    it   can    mine,    manufacture,  prodas. 
barter,  and  trade  things  utterly  fbreip) 
the  object  of  its  formation.    It  eansot  Ins 
land  held  by  it  though  it  has  the  itM^yt 
legal  title,  but  solely  and  only  for  tki  pr 
pose  of  a  school  house.     It  easnot  ka*  : 
for  money  making,  because  the  statate  y> 
vides  for  the  accomplishment  of  iti  obftt 
by  taxation,  not  by  negotiation  in  iht  Is- 
ness   world.     "Contracts   made  by  tht  i- 
rectors  and  trustees  are  binding  spot  ta 
district  when  made  within  tlieir  luthontj.' 
25   Am.   &  Eng.   Ene.    Law,  2d  cd.  pi  > 
We  find  in  2  Smith  on  Mnn.  0>rp.  i  \^ 
that  school  trustees  "can  only  act  «.:" 
the  powers  prescribed   by  stalnte,  ui  t> 
liberty   of   action    of    executive  offieen  ^ 


So,  in  Davis  ▼.  Boget,  supra,  it  was  held 
that  use  of  a  schoolhouse  for  religious  pur- 
poses, debating  clubs,  and  temperance  meet- 
ings did  not  contravene  a  constitutional 
provision  against  compelling  any  person  to 
pay  taxes  for  building  or  repairing  places  of 
worship;  especially  where  as  in  this  case, 
abundant  provision  was  made  for  securing 
any  damages  which  the  taxpayer  might  suf- 
fer by  reason  of  the  use  of  the  building 
for  the  purposes  named. 

However,  in  Scofield  ▼.  Eiffhth  School 
Dist.  27  Conn.  499,  it  was  held  that,  not- 
withstanding a  favorable  vote  of  the  dis- 
trict, a  committee  of  a  school  district  can- 
not permit  the  use  of  a  schoolhouse  for 
religious  meetings  held  there  regularly  on 
Sundays  and  other  days,  as  against  the  ob- 
jections of  a  taxpayer  of  the  district,  al- 
though the  injury  to  the  schoolhouse  and 
other  property  might  be  very  slight.  The 
court  said:  "The  fact,  then,  that  the  Sun- 
day school  met  at  this  place,  that  they  had 
regular  religious  meetings  there  on  Sun- 
^lays,  as  well  as  on  other  days,  particularly 
ovoning  meetings  and  protracted  meetings, 
indicates  that  it  was  the  object  of  the  vote 
passed  by  the  district  to  devote  the  build- 
ing to  the  ordinary  purposes  of  a  church, 
as  well  as  to  the  purposes  of  a  schoolhouse. 
It  is  true  that  the  meetings  were  conducted 
without  doing  much  injury  to  the  building 
or  its  furniture,  still  the  finding  is  that 
the  injury  was  such  as  naturally  arises  by 
reason  of  holding  crowded  meetings  for 
public  worship  therein.  And  as  these  meet- 
ings were  held  on  all  the  days  of  the  week, 
as  well  as  on  Sundays  and  in  the  evenings, 
it  is  quite  obvious  that  more  or  less  injury 
must  arise,  not  merely  from  the  use  of  the 
building  and  its  furniture,  but  from  derang- 
31  L.R.A.(N.S.) 


ing  the  furniture,  books,  and  ttationr 
belonging  to  the  school,  and  by  matfru 
increasing  the  risk  of  destroying  the  kut 
by  fire,  which  last  is,  without  doubt,  a  ac:^ 
serious  pecuniary  injury  than  anj  9*^ 
which  has  been  named.  While,  then,  tW  i 
jury  heretofore  may  not  have  been  t'" 
serious,  it  clearly,  in  the  language  of  v^ 
finding,  'is  not  merely  nominal*  bnt  :^ 
heretofore  even,  been  a  substantial  in'-"- 
and,  considering  the  risk  to  whick  we  ^<' 
alluded,  it  certainly  amounts  to  u  njcr 
of  no  trifling  character." 

So,  in  Dorton  v.  Heam,  67  Mo.  5*1  « 
was   held  that,  in  the   absence  of  ex:''^ 
authority,  a  school  board  cannot  pern/ 1  * 
use  of  a  school  building  for  Sunday  s^'* 
purposes. 

The  lower  court  in  Hysong  r.  GaK^tr 
School  Dist.  164  Pa.  629,  26  LRA  2^  «^ 
Am.  St.  Rep.  634,  30  Atl.  482,  wbcse  > 
sion  was  evidently  affirmed  by  the  tp 
late  court,  also   held   as  unautlwrittc  ^ 
use  of  a  public  school  building  for  iopt'^ 
ing  religious  instruction  after  school  keff* 

Bender  v.  Streabich,  182  Pa.  251.  ^  M 
853,  affirming  17  Pa.  Co.  Ct  WJ,  if  ** 
authority  for  the  proposition  tbat  »*** 
directors  have  no  authority  to  Vf^\  F*^ 
lie  school  buildings  to  be  used  for  relip^ 
meetings. 

To  the  same  effect  is  Spring  f.  Hr»* 
Twp.  31  Pitteb.  L.  J.  N.  S.  194.        ^   ^ 

In  Baggerly  v.  Lee,  37  Ind.  App.  13? 
N.  E.  921,  it  was  held  that  a  schoclho^l 
is  occupied  for  "school  purposes'  fro"  ■* 
beginning  of  the  school  terra  to  'i**  '*"' 
including  school  days,  Saturdays,  Snaii'' 
and  nights,  and  a  statute  .pennittiBf;i^'' 
certain  conditions  the  use  of  a  ichwl*'*' 
for  other  than  school  purposes  "wba  lo*" 


909. 


HERALD  V.  BOARD  OF  EDUCATION. 


505 


irivate    corporations    is    not    accorded    to 

ucli  trustees."    Speaking  of  boards  of  edu- 

at  ion,  we  find  in  3  Abbott  on  Mun.  Corp. 

•    1080,  this  language:     "In  common  with 

lie  grant  of  powers  to  all  subordinate  and 

)ublic  quasi  corporations,  the  rule  of  law 

Lpplies  of  strict  construction  and  a  con- 

cquent  limitation  of  the  rights  which  may 

>o  exercised  by  them  and  the  duties  which 

hey   can   legally  perform."     Very  narrow 

>o\ver8    are    assigned    them    in    note   3,    1 

Dillon,  Mun.  Corp.  §  24:     "At  the  present 

ime    the   purpose   of   the   organization  of 

goncies  of  government  seems  to  be  incor- 

cctly  understood;    the   tendency  being  to- 

vards  the  idea  that  a  public  corporation 

bould  not  only  perform  its  functions  as  an 

pTcncy  of  government,  but  should  also  sup- 

)lant    private    enterprise,    thrift,    and    re- 

ponsibility.     The  organic,  legal,  and  prop- 

■r    purpose  should  control   the   right  of  a 

»ublic  corporation  to  acquire  property,  and 

his    is    especially    true    when    considering 

he  power  of  the  corporation  in  its  capac- 

ty   as  such   to   secure,   hold,   and   dispose 

>f   property.     Clearly  the  power  of  a  pub- 

ic    corporation    to    thus    acquire    property 


is  limited  to  tlie  existence  of  the  right  or 
power  based  upon  the  purposes  for  which 
it  is  to  be  used,  and,  although  the  state  in 
its  sovereign  capacity  is  sometimes  less 
controlled  by  this  consideration,  yet  the 
principle  should  never  be  forgotten  when 
the  question  of  the  power  of  one  of  the 
subordinate  agencies  of  government  to  ac- 
quire property  is  at  issue.  Such  an  agency 
should  not  be  permitted  to  secure  property 
for  any  purpose  other  than  a  public  one, 
and  then  only  when  the  power  has  been  ex- 
pressly given  or  is  necessarily  implied  as 
essential  to  the  life  of  the  corporation  or 
the  carrying  on  of  the  particular  govern- 
mental object  for  which  it  was  organized. 
The  general  authority,  whether  expressly  or 
impliedly  existing,  to  acquire  and  hold 
property,  should  be  limited  to  the  purposes 
of  the  organization  of  the  particular  cor- 
poration, and  never  construed  as  including 
those  enterprises  involving  speculation  or 
profit.  These  principles  can  be  applied  to 
the  various  existing  subordinate  corpora- 
tions. They  are  organized  for  the  perform- 
ance of  special  governmental  duties.  Coun- 
ties, school  districts,  road  districts,  librar}% 


upied  for  common  school  purposes,"  does 
tot  prevent  a  trustee  from  enjoining,  and 
io€B  not  permit  him  to  grant,  the  use  of 
he  building  for  religious  purposes  during 
uch  time.  In  this  case  it  was  said  that, 
o needing  the  validity  of  the  statute,  the 
chool  trustee  might  properly  grant  the  use 
if  the  school  for  religious  purposes  during 
he  time  intervening  between  the  close  of  the 
.chool  term  in  the  spring  and  the  com- 
nencement  of  the  succeedmg  term  in  the 
all. 

And  even  conceding  that  a  public  school 
>iii]ding  might  ordinarily  be  used  for  relig- 
ous  purposes,  it  would  seem  oftentimes 
•ven  then  to  be  a  question  of  discretion  on 
:h<>  part  of  the  directors. 

Thus,  where  by  statute  school  directors 
lave  control  and  supervision  of  the  school- 
loiiJte  and  the  right  to  permit  use  thereof 
*or  certain  purposes  other  than  school  pur- 
poses, the  right  to  use  the  building  for  re- 
ijfious  purposes  is  dependent  upon  the 
raining  of  the  consent  of  the  school  direct- 
>rs.  School  Directors  v.  Toll,  149  111.  App. 
541. 

So,  in  Boyd  v.  Mitchell,  69  Ark.  202,  62 
^.  W.  61,  where  it  was  held  that  under  a 
statute  giving  school  directors  the  care  aiid 
•iistody  of  the  schoolhouse  and  gi'onnds, 
looks,  papers,  etc.,  and  imposing  upon  them 
he  duty  to  preserve  the  same,  and  pre- 
rent  waste  and  damage,  they  have  the  pow- 
•r  to  prohibit  the  use  of  such  building  for 
-eligious  purposes,  where  it  appears  that  by 
luch  use  the  building  and  its  contents  are 
>eing  injured,  although  a  certain  sum  con- 
ributed  by  individuals  to  be  used  in  erect- 
TifiT  the  building  was  given  upon  the  under- 
tanding  that  the  house  was  to  be  used  for ; 
olijrioiis  worship  also.  1 
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The  electors  of  a  school  district  may,  by 
vote,  refuse  to  permit  certain  persons  the 
use  of  a  schoolhouse  for  the  purpose  of 
holding  religious  meetings  therein.  Eck- 
hardt  v.  Darby,  118  Mich.  199, 76  N.  W.  671. 

Fraternal   organizations. 

In  School  Dist.  No.  8  v.  Arnold,  21  Wis. 
658,  where  an  organization. called  the  Sons 
of  Temperance  sought  the  use  of  the  pub- 
lic schoolhouse  for  its  meetings,  it  was  held 
that  the  directors  of  the  district  could  not 
authorize  the  use  of  the  building  for  other 
than  school  purposes. 

In  Lagow  v.  Hill,  238  111.  428,  87  N.  E. 
369,  under  the  Illinois  statute  giving  school 
directors  the  power  to  grant  the  temporary 
use  of  schoolnouses  when  not  occupied  by 
schools,  for  religious  meetings  and  Sunday 
schools,  for  evening  schools  and  literary 
societies,  and  for  such  other  meetings  as 
the  directors  might  deem  proper,  it  was 
proper  to  permit  the  use  of  the  schoolhouse 
for  the  meeting  of  certain  fraternal  organ- 
izations. 

Cemetery. 

In  Rape  lye  v.  Van  Sickler,  1  Edm.  Sel. 
Gas.  175,  it  seems  to  have  been  recognized 
that  the  electors  of  a  district  cannot  take 
part  of  a  school  lot  and  devote  it  to  pur- 
poses of  a  burying  ground. 

Cases  dealing  with  the  question  concern- 
ing lease  of  public  school  lands  have  been 
expressly  excluded  from  this  note,  as  well 
as  cases  dealing  with  the  question  of  re- 
verter upon  the  nonuse  or  abandonment  of 
property  dedicated  for  school  purposes. 

G.  V. 
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or  educational  boards,  park  commissions, 
municipal  corporations  proper,  and  others 
are  each  created  with  the  idea  that  they 
shall  carry  out  effecutally  some  act  prop- 
erly included  within  a  governmental  power. 
Each  one  of  these  corporations  may  ac- 
quire, under  the  grant  of  express  power  or 
the  existence  of  the  implied  one  above  sug- 
pjested,  property  which  is  to  be  used  only 
for  the  purpose  germane  to  the  object  for 
which  the  particular  governmental  sub- 
division was  organized.  The  restricted  and 
limited  power  of  public  corporations  as 
governmental  agencies  cniinot  be  too  strict- 
ly maintained  and  strongly  urg6d."  2  Ab- 
bott, Mun.  Corp.  §  718.  "An  unauthorized 
or  an  illegal  contract  executed  by  a  pub- 
lic corporation  is  incapable  of  enforcement. 
It  is  absolutelv  void,  and  neither  the  doc- 
trine  of  estoppel  nor  ratification  can  be  in- 
voked to  maintain  it.  The  strict  rule  of 
law  applying  to  ultra  vires  contracts  of 
corporations,  as  followed  by  the  English 
courts  and  the  Federal  decisions  in  thii* 
country,  is  strictly  applied  to  the  acts  of 
public  corporations.*'  1  Abbott,  Mun.  Corp. 
§  258. 

Under  these  authorities,  whence  comes 
the  power  of  this  board  to  lease,  perhaps 
for  many  years,  tliis  lot?  Counsel  for  the 
board  tell  us  that  many  powers  are  given 
a  board  of  education  by  the  statute.  That 
very  fact  afTords  an  argument  to  show  that 
such  a  corporation  is  limited  to  the  speci- 
fied powers.  But  counsel  say  that  among 
those  powers  under  the  statute  is  one  which 
would  justify  this  lease,  in  the  language: 
'*Said  board  shall  receive,  hold,  and  dis- 
pose of,  according  to  the  rules  of  law  and 
intent  of  the  instrument  conferring  title, 
any  gift,  grant,  devise,  or  bequest  made  for 
the  use  of  any  free  school."  That  clause 
uses  the  words,  "according  to  .  .  .  the 
riUes  of  law  and  the  intent  of  the  instru- 
ment conferring  title.'*  What  rules  of  law? 
The  law  of  the  being,  of  the  nature,  of  the 
object  of  the  board's  existence,  and  per- 
haps the  law  of  §  33,  below  mentioned, 
giving  power  to  sell  for  money  and  it  to  go 
into  the  building  fund  for  other  school- 
houses  to  be  built.  Some  cases  as  to  right 
of  disposition  in  private  owners  under  cer- 
tain instruments  do  not  apply  when  con- 
sidering the  power  of  a  limited  public  cor- 
poration. So,  some  cases  as  to  leases  by 
municipal  corporations.  Their  powers  are 
wider  than  those  of  a  board  of  education. 
Now,  the  deed  conferring  title  in  this  case 
says  that  the  lot  is  conveyed  for  the  use 
of  free  schools.  That  would  seem  to  say 
that  the  lot  must  be  retained  for  that  pur- 
pose. So  far  as  it  goes  that  language  tends 
in  that  direction;  but  I  do  not  place  great 
stress  on  that  language  in  the  deed;  for  I 
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am  ready  to  say  that  the  board  eou  i   • 
pose  of  that  lot  if  it  would  prove  a-- 
able,    and    put    its    proceeds   into  l  • 
lot.     That  would  be  in  subsenrienct  t  - 
trust  upon  which  the  lot  is  held.   I  &. ; 
deny  the  power  of  the  board  to  em    • 
pose  of  the  lot,  so  it  be  in  furtberir> 
education  and  appropriate  to  the  cx*-9- 
of  the  duties  of  the  board  in  iht  nn 
education.    That  is  the  object  of  tbit  r  : 
of  power.     It  does   not  mean  that  t  j 
divert  the  lot  from  school  parpoiet  to  - 
poses  foreign  to  that  object,  no  nor^  * 
it  could  divert  the  taxes  paid  hr  the  »^  • 
to  utterly   different   and  foreign  porp*- 
In  connection  with  the  words  relied  oi 
counsel   for   such    power  in  the  boarc. 
must  not  forget  S  33,  chap.  45,  Code  * 
(§   1621).     It  provides  that  the  pre«>. 
of    the    board    shall    exantine  the  «<"•• 
houses  and  sites,  and  report  their  coi£t  - 
to  the  board.     Such   as  are  in  tbeir 
mcnt  properly  located  and  sufficient  o: 
be  rendered  so,  shall  be  retained,  ud  * 
remainder,  with  the  consent  of  tbe  i^ 
superintendent,  be  sold  by  tbe  board 
the  statute  provides  carefully  that  the  r 
ceeds  shall  be  added   to  tbe  building  '. 
There   is   a  limitation   upon  the  {»»-' 
disposition,     llie  sale  must  be  for  Bhc' 
and  the  money  go  into  tbe  building  >  * 
That  does  not  contemplate  a  lease  fr  •• 
Here   the   board   has  made  a  partial  ^ 
but  not  such  as  the  statute  eooteni-j  - 
How    utterly    foreign    to   tbe  pnrpoy 
education  is  the  leasing  of  thia  lot  f''*- 
The  lot  is  very  small.     It  is  tnie  tbr 
cree   provides   that    work   shall  not  s  - 
to  the  disturbance  of  the  school;  Int  t 
might    be    an    explosion   of  gas  vhik  ' 
children  were  in  the  school,  tkos  eotii'^ 
ing  their  lives,  though  no  actual  open*   * 
were  g^ing  on.     The  lessees  might  u  • 
these    restrictions.      The    lease   giw»  '' 
lessees  power  to  mine,  lay  pipe  lines. 
tanks,  stations,  or  other  structures  <n  * ' 
lot  to  take  care  of  oil  and  gaa.   Tdoi  t:* 
little  lot  might  be   filled  with  grea:'?    ' 
sightly  oil  tanks  and  other  structnrN  • 
cupying  the  ground,  rendering  it  Bc*r*" 
and    useless   for    the    children  as  a  : 
ground,   and    exposing   them  to  itiai;''* 
and    destroying    privacy, — ^in  other  **" 
practically  destroying  its  useful««.  ** " 
can   readily   see,   for   free  school  per^' 
Did  the  legislature  ever  intend  to  vin  *' 
such   power    in    a   school  board?    I^^-' 
boards   may   wield   such   poweia.  v^"* 
the  limit,  and  how  far  may  it  not  fntri^ 
the  whole  purpose  of  tbe  ownership  «* "" 
board  ?    We  are  told  that  the  board  has  t' 
legal  title  in  fee  simple.    So  it  has.  t^' | 
is   not  a   private  owner,  bectaae  it  -'•^' 
such  title  in  trust  for  these  pltiutift  «• 
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.heir  children,  and  for  those  that  may  come 
tfter  them.     I  can  scarcely  imagine  a  use 
o  which  this  lot  could  he  put  more  for- 
eign to  the  purpose  for  which  the  law  has 
nvested   the   hoard   with   title.     Such   fire 
he  limitations  of  power  of  this  board  by 
aw,   and  the  lessees  were  bound  to  know 
:hereof.     ''Persons  dealing  with  a  corpora* 
lion  must  take  notice  of  what  is  contained 
n   the  law  of  its  organization,  and  must 
!>e  presumed  to  be  informed  of  the  restric- 
tions annexed  to  the  grant  of  power  by  the 
law  by  which  the  corporation  is  authorized 
to   act."     Smith   v.   Cornelius,   41   W.   Va. 
>9,  30  L.R.A.  747,  23  S.  E.  599;  Clarksburg 
Electric   Light   Co.   v.   Clarksburg,   47    W. 
Va.  739,  50  L,R.A.  142,  35  S.  E.  994.     "All 
persons  dealing  with  school  officers  are  pre- 
Humed  to  do  so  with  full  knowledge  of  the 
limitations  of  the   power   of   these   officers 
to  bind  their  corporations  under  the  par- 
ticular   contract."      25    Am.    &    Eng.    Enc. 
Law,  2d  ed.  p.  59. 

Bryant  v.  Logan,  50  W.  Va.  141,  49  S. 
£.  21,  3  A.  &  E.  Ann.  Cas.  1011,  does  not 
conflict  with  this  decision.  It  held  a  lease 
by  the  city  of  Parkersburg  of  a  part  of  a 
public  park  to  a  driving  club  for  a  few 
years  for  driving  and  racing  purposes  valid. 
The  charter  act  expressly  allowed  the  city 
to  "let"  its  land  in  any  case  and  in  any 
manner  in  which  it  would  be  proper  for  a 
private  person  to  do  so.  Moreover,  the 
purpose  of  the  lease  was  to  afford  amuse- 
ment for  the  pople  in  line  with  the  purpose 
for  which  the  city  held  the  park,  nfot  a 
purpose  foreign  and  inconsistent  with  such 
holding,  as  in  this  case.  And  moreover  a 
municipality  has  wider  powers  than  a  mere 
board  of  education. 

Until  chap.  70,  Acts  of  1905,  Code  chap. 
45,  333,  provided  that  if  the  board  should 
decide  to  sell  a  lot,  the  former  owner 
should  have  right  to  buy  it  back,  or  to  a 
reconveyance,  if  he  had  given  it.  Does  not 
this  tend  to  show  that  a  school  lot  was  not 
designed  to  be  generally  transferable?  The 
fact  that  the  act  of  1905  omits  this  right 
of  reclamation  would  not  change  the  right 
€>f  the  original  owner  or  the  character  of 
title  of  the  board. 

We  therefore  reverse  the  decree,  annul 
the  lease,  and  perpetuate  the  injunction. 

Miller,  President,  dissenting: 

I  cannot  concur  in  the  opinion  of  the 
court.  While  it  is  true  the  deed  from  Har- 
bert  and  others  to  the  board  of  education 
^ants  the  land  "for  the  purpose  of  build- 
ing a  schoolhouse  on  the  same  for  the  bene- 
fit of  the  free  schools,''  the  deed  is  in  all 
respects  a  grant  in  fee,  for  valuable  con- 
sideration, with  covenants  of  general  war- 
ranty, and  without  reservation  or  limita- 
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tion.  These  words  of  the  grant  are  merely 
descriptive  of  the  purposes  for  which  the 
land  was  purchased,  not  a  limitation  upon 
the  power  of  alienation  incident  to  owner- 
ship,— the  ju9  disponendi.  Under  no  cir- 
cumstances could  the  land  ever  revert  to 
the  grantor.  Section  1621,  Code  1900,  pro- 
vides that  "the  board  of  education  shall 
hereafter,  whenever  practicable,  obtain  a 
general  warranty  deed  for  all  schoolhouse 
sites;"  that  such  boards  might  acquire  all 
the  rights  incident  to  such  ownership.  Tlie 
deed  referred  to  is  such  a  deed,  although 
acquired  prior  to  the  time  this  provision 
became  a  part  of  §  1021. 

With  good  indefeasible  fee-simple  title 
thus  invested  in  said  board,  if  authorized 
by  law,  can  there  be  any  question  as  to  its 
right  of  sale  or  other  disposition  of  the 
property?  The  only  provision  of  the  stat- 
ute having  application  to  the  subject  I 
think  is  contained  in  §  1567,  Code  1906, 
which  is:  "Said  board  shall  receive,  hold, 
and  dispose  of  according  to  the  rules  of 
law  and  the  intent  of  the  instrument  con- 
ferring title,  any  gift,  grant,  devise,  or 
bequest,  made  for  the  use  of  any  free  school 
or  schools  under  their  jurisdiction;  and 
without  any  transfer  or  conveyance,  shall 
be  deemed  the  owner  of  the  real  and  per- 
sonal property  of  their  district,  and  the 
property  of  the  former  township  or  district, 
for  which  their  district  was  substituted." 
It  will  be  observed  that  this  law  not  only 
gives  right  to  hold,  but  also  to  dispose  of, 
property  acquired  by  such  board.  In  the 
language  of  the  Supreme  Court  of  the 
United  States:  "The  expression  'to  dis- 
pose of  is  very  broad,  and  signifies  more 
than  'to  sell.'  Selling  is  but  one  mode  of 
disposing  of  property."  Phelps  v.  Harris, 
101  U.  S.  370,  25  L.  ed.  856.  And  again: 
"When  a  contract  respecting  property  con- 
tains an  agreement  to  be  performed  by  the 
owner  of  it  when  he  shall  'dispose  of  or 
sell  it/  it  is  obvious  that  the  words  'dis- 
pose of  are  not  synonymous  with  the  word 
*seH;'  and  their  meaning  must  be  deter- 
mined by  considering  the  remainder  of  the 
contract."  Hill  v.  Sumner,  132  U.  S.  118,. 
33  L.  ed.  284,  10  Sup.  Ct.  Rep.  42.  In 
United  States  v.  Gratiot,  14  Pet.  526.  10  L. 
ed.  573,  the  same  court  held  that  article  4» 
§  3,  of  the  Federal  Constitution,  which 
provides  that  Congress  shall  have  power  to 
dispose  of  and  make  all  legal  rules  and 
regulations  respecting  the  territory  or 
other  property  belonging  to  the  United 
States,  not  only  vests  in  Congress  the  right 
to  sell  the  lands  belonging  to  the  United 
States,  but  also  to  lease  the  same.  In  this 
case  a  lease  by  the  President  under  regu- 
lations provided  by  Congress  authorizing 
him  to  dispose  of  the  lands  of  the  United 


598 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


5: 


States  was  held  valid.  Many  other  cases 
might  be  cited  where  these  words,  as  used 
in  legislatiye  grants,  deeds,  wills,  and  other 
contracts,  have  been  given  like  construc- 
tion.    3  Words  &  Phrases,  2114. 

Having  title  and  power  of  disposition, 
and,  in  the  language  of  the  statute, 
"deemed  the  owner  of  the  real  and  per- 
sonal property  of  their  district/'  can  it 
be  possible  that  a  board  of  education,  be- 
cause it  is  a  board,  is  so  surrounded  by 
legal  barriers  and  limitations  on  its  powers 
that  it  cannot  lawfully  preserve  the  prop- 
erty of  which  it  is  so  possessed,  and  to 
which  it  is  entitled?  To  so  hold  would  be 
inconsistent  with  every  rule  and  right  of 
property,  and  render  it  practically  power- 
less to  preserve  the  most  valuable  part  of 
the  property  from  encroachment  by  ad- 
joining owners.  In  the  resolution  of  the 
board  authorizing  the  lease  involved  here, 
it  is  recited  that  the  lands  immediately 
adjoining  said  lot  are  being  drilled  and 
operated  for  oil  and  gas,  some  of  the  wells 
being  productive  of  oil  and  gas;  that  a 
well  was  then  being  drilled  very  near  the 
line  of  said  lot;  that  said  schoolhouse  lot 
in  all  probability  is  underlaid  with  oil  and 
gas,  which  will  likely  be  exhausted  and 
taken  away  through  wells  drilled  and  be- 
ing drilled  on  adjacent  land,  to  the  dam- 
age and  loss  of  said  board  of  education  and 
taxpayers  of  said  district,  unless  their  in- 
terests are  protected;  that  in  the  judgment 
of  said  board  it  will  promote  the  interests 
of  the  citizens  and  taxpayers  of  said  dis- 
trict to  have  said  lot  drilled  and  operated 
for  oil  and  gas  upon  the  usual  terms  upon 
which  such  lands  are  usuiaJly  operated. 
Here  we  must  assume  is  a  rich  and  valu- 
able mine  underlying  this  schoolhouse  lot. 
If  oil  and  gas  exist  there,  it  is  as  much 
the  property  of  the  owners  of  the  soil  as 
the  earth,  rock,  or  any  other  mineral  or 
mineral  substance  existing  there.  Is  the 
school  board  to  stand  by  with  its  hands 
tied,  powerless  to  protect  the  public  prop- 
erty in  its  keeping,  and  allow  adjoining 
owners  and  lessees  to  drain  the  public  land 
of  this  valuable  product?  The  statute  has 
imposed  no  such  limitation  upon  its  powers. 
Suppose  in  place  of  oil  it  was  a.  stone 
quarry,  or  a  gold  mine,  or  timber,  or  some 
other  product  of  the  land,  would  not  this 
board  on  the  principles  of  the  opinion  be 
powerless  to  utilize  the  wealth  thus  found 
imbedded  in  the  public  land?  It  certainly 
would  be.  I  think  the  statute  not  only  ex- 
pressly, but  impliedly,  gives  this  board 
ample  power  to  lease  this  property.  This 
ought  especially  to  be  so  where  the  prod- 
uct, as  in  this  case,  is  oil  and  gas,  fugi- 
tive in  nature,  and  which  will  be  drained 
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and  carried  away  by  operations  on  a4;.> 
ing  lands. 

It  is  unnecessary  to  go  Into  any  gvren 
discussion  of  the  authorities  diKams:  - 
the  opinion  on  the  proposition  that  boA* 
of  education  and  other  mimicipal  or  ^^< 
municipal  and  public  corporatkMS  car*  - 
enter  on  enterprises  or  engage  in  bttar* 
outside  of  the  scope  of  their  anttaontr.  v 
divert  the  public  property  to  private  » 
The  controlling  question  here  Is:  Had  ti* 
board  the  power  to  preserve  tiie  pu* 
property  invested  in  it  from  depoitatti 
and  spoliation  by  others?  I 
can  be  no  question  that  it  had 
If  we  regard  the  oil  and  gas  sorplos  fer- 
erty,  not  needed  for  school  purposn  c. 
proper  to  be  disposed  of  and  the  ma^ 
covered  into  the  proper  fund,  f  IGSl.  Cm- 
1006,  would  seem  to  give  mnple  aotbsrr 
therefor.  True,  that  section  says  the  ^«^ 
position  of  such  surplus  property  ihtli  » 
with  the  consent  of  the  eoon^  sopenaiR. 
ent.  If  his  consent  is  neeessarr  is  a  cv 
like  this,  the  bill  makes  no  aIl^gati«B  Li- 
such  consent  was  not  ohtained. 

Many  authorities  hold  that  a  ■iiBie-& 
corporation  may  lease  rocnns  la  pai : 
buildings,  not  occupied  or  neeessarr  te  > 
occupied,  for  municipal  purposes.  Wtrfe 
V.  New  Bedford,  131  Mass.  23,  41  An.  B«f 
186.  And  this  court  has  held  Is  Bm:: 
V.  Logan,  56  W.  Va.  141,  49  a  K  21.  3  1 
&  E.  Ann.  Gas.  1011,  that  a  mnnidfa^ 
without  infraction  of  its  municipal  ponr* 
might  lawfully  lease  and  let  to  pr.n^ 
individuals  a  large  portion  of  a  ptt& 
park  for  horse  racing  purpooes,  to  tk  ex 
elusion  of  the  public  in  general  If  p^ 
lie  property  may  be  thus  diYerted  br  rs- 
nicipal  authority,  why,  upon  Ukt  ps- 
ciples,  under  the  circumstances  here  v* 
closed,  may  not  the  power  giTcn  to  i- 
pose  of  public  property  be  exercised  for  t> 
preservation  thereof?  The  authority  to  i 
so,  I  think,  is  expressly  given  faj  the  lu: 
ute.  For  these  reasons,  I  must  witUio^ 
my  coneurrencs  in  the  opinloii. 


UNITBD    STATES    CIRCUIT    COCKT 
OF  APPSIAIiS,  SIXTH  CIRCUn. 

LOUISA  NELSON,  PUT.  in  Set, 

▼. 

CONTINENTAL  n^URANCE  (X>lIPi5T 
(— .  C.  C.  A.  — ,  182  Fed.  78X) 

Insurance  —  Interest  In  party  waO. 

The  easement  of  support  which  an  «*^ 
er  of  one  half  of  a  party  wall  has  ii  t:* 
other  half  is  covered  hy  a  potiej  of  t> 
surancs  oovering  his  Imllding  suppoctedbf 
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such  wall,  together  with  its  foundations 
and  his  half  interest  in  the  wall,  and  the 
insurer  is  therefore  liable  for  injury  to 
such  easement  of  support  bv  fire  in  the  ad- 
joining building,  although  the  policy  pro- 
vides that  it  shall  be  void  if  the  interest 
of  the  insured  is  other  than  unconditional 
and  sole  ownership  or  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple. 

(November  21,  1910.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  Tennessee  to  review  a  judgment  in  plain- 
tiff's favor  for  a  less  amount  than  de- 
manded in  an  action  brought  to  recover  tbe 
'  amount  alleged  to  be  due  under  a  fire  in- 
surance policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Severens,  Warrington 
.  and  Knappen,  Circuit  Judges. 

Mr.  Clarence  T.  Boyd,  for  plaintiff  in 
error: 

A  fee  may  exist  in  an  easement. 

Jones,  Easements,  §§  2,  3;  Wash.  Ease- 
ments, S  3;  Long  v. 'Mayberry,  96  Tenn. 
378,  36  S.  W.  1040;  Nunnelly  v.  Southern 
Iron  Co.  94  Tenn.  397,  28  L.R.A.  421,  29 
S.  W.  361;  Ferrell  v.  Ferrell,  1  Baxt.  329; 
Sanders  v.  Martin,  2  Lea,  213,  31  Am.  Rep. 
598;  10  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
403;  Wyatt  v.  Larimer  &  W.  Irrig.  Co.  18 
Colo.  298,  36  Am.  St.  Rep.  280,  33  Pac. 
144;  Oswald  v.  Wolf,  126  111.  543,  19  N.  E. 
28 ;  Tinker  v.  Forbes,  136  111.  221,  26  N.  E. 
503;  Waggeman  v.  North  Peoria,  160  111. 
277,  43  N.  B.  347;  Pinkum  v.  Eau  Claire, 
81  Wis.  301,  51  N.  W.  550;  Empire  Land 
A  Canal  Co.  v.  Rio  Grande  County,  21  Colo. 
244,  40  Pac.  449;  Nellis  v.  Munson,  108 
N.  Y.  463,  15  N.  E.  739;  Story  v.  New  York 
Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146. 

An  easement  in  property  is  an  insurable 
interest. 

1  Cooley,  Briefs  on  Insurance,  p.  148; 
Hooper  v.  Robinson,  98  U.  S.  528,  25  L.  ed. 
219;  Harrison  v.  Fortlage,  161  U.  S.  57, 
40  L.  ed.  616,  16  Sup.  Ct.  Rep.  488 ;  Home 
Ins.  Co.  V.  Mendenhall,  164  111.  458,  36 
L.R.A.  374,  45  N.  E.  1078;  Hanover  F.  Ins. 
Co.  V.  Bohn,  48  Neb.  743,  58  Am.  St.  Rep. 
719,   67    N.    W.    774;    Berry    v.   American 


Cent.  I9S.  Co.  132  N.  Y.  49,  28  Am.  St. 
Rep.  548,  30  N.  E.  254;  Graham  v.  Ameri- 
can F.  Ins.  Co.  48  S.  C.  195,  59  Am.  St. 
Rep.  707,  26  S.  E.  323;  Hartford  F.  Ins. 
Co.  V.  Keating,  86  Md.  130,  63  Am.  St.  Rep. 
499,  38  Atl.  29. 

Where  the  holder  of  an  interest  in  prop- 
erty will  suffer  loss  by  its  destruction,  he 
has  an  insurable  interest,  if  by  the  loss  he 
is  deprived  of  the  possession,  enjoyment, 
or  profit  of  the  property,  or  benefits  grow- 
ing out  of  it. 

Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
25,  7  L.  ed.  335;  North  British  A  M.  Ins. 
Co.  V.  Lathrop.  17  C.  C.  A.  175,  25  U.  S. 
App.  443,  70  Fed.  429;  Seaman  v.  Enter- 
prise F.  &  M.  Ins.  Co.  6  McCrary,  558,  18 
Fed.  250;  Nussbaum  v.  Northern  Ins.  Co. 
1  L.R.A.  704,  37  Fed.  524;  Planters'  k  M, 
Ins.  Co.  V.  Thurston,  93  Ala.  255,  9  So. 
268;  Davis  v.  Phoenix  Ins.  Co.  .111  Cal. 
409,  43  Pac.  1115;  Bishop  v.  Clay  F.  k  M. 
Ins.  Co.  49  Conn.  167;  Sisk  v.  Citizens' 
Ins.  Co.  16  Ind.  App.  565,  45  N.  E.  804; 
Carter  v.  Humboldt  F.  Ins.  Co.  12  Iowa, 
287;  Wainer  v.  Milford  Mut.  F.  Ins,  Co. 
153  Mass.  335,  11  L.R.A.  598,  20  N.  E. 
877;  Guiterman  v.  German- American  Ins. 
Co.  Ill  Mich.  626i  70  N.  W.  135;  Riggs  v. 
Commercial  Mut.  Ins.  Co.  125  N.  Y.  7,  10 
L.R.A.  684,  21  Am.  St.  Rep.  716,  25 'N.E. 
1058;  Horsch  v.  Dwelling  House  Ins.  Co. 
77  Wis.  4,  8  L.R.A.  806,  45  N.  W.  945; 
Farmers  &  M.  Ins.  Co.  v.  Mickel,  72  Neb. 
122,  100  N.  W.  130,  9  A.  &  £.  Ann.  Cas. 
992;  Gerringer  v.  North  Carolina  Home 
Ins.  Co.  133  N.  C.  407,  45  S.  E.  773. 

The  insurance  company  was  presumed  in 
law  to  have  knowledge  of  the  condition  of 
plaintiff's 'title  and  to  insure  the  property 
with   such   knowledge. 

Manchester  Fire  Assur.  Co.  v.  Abrams, 
32  C.  C.  A.  427,  61  U.  S.  App.  276,  89  Fed. 
932;  Hoose  v.  Prescott  Ins.  Co.  84  Mich. 
309,  11  L.R.A.  346,  47  N.  W.  587;  Hall  v. 
Niagara  F.  Ins.  Co.  93  Mioh.  184,  18  L.R.A. 
135,  32  Am.  St.  Rep.  497,  53  N.  W.  727; 
Dooly  V.  Hanover  F.  Ins.  Co.  16  Wash.  155, 

58  Am.  St.  Rep.  26,  47  Pac.  507;  Morrison 
V.  Tennessee  M.  &  F.  Ins.  Co.  18  Mo.  .262, 

59  Am.  Dec.  299;  Lancashire  Ins.  Co.  v. 
Monroe,  101  Ky.  12,  39  S.  W.  434;  Glens 
Falls   Ins.    Co.   v.   Michael,   167    Ind.    659, 


Note. —  The  above  decision  seems  to  be 
one  of  first  impression  upon  the  question 
whether  or  not  the  fact  that  the  insured 
building  rests  upon  a  party  wall  will  defeat 
recovery  for  its  loss  under  a  policy  provid- 
ing that  it  shall  be  void  if  the  interest  of 
the  insured  is  other  than  unconditional  and 
sole  ownership,  or  if  the  subject  of  in- 
surance be  A  building  on  ground  not 
owned  by  the  insured  in  fee  simple.  A 
search  has  revealed  no  other  case  involving 
that  particular  point.  Indeed,  as  is  stated 
31  L.R.A.(N.S.) 


in  a  note  to  Citizens'  F.  Ins.  Co.  v.  Loch- 
ridge,  20  L.R.A.(N.S.)  226,  upon  the  ques- 
tion of  the  liability  of  an  insurer  for  the 
value  of  a  party  wall,  that  case  and  Monte- 
leone  v.  Royal  Ins.  Co.  47  La.  Ann.  1563, 
56  L.R.A.  784,  18  So.  472  (both  of  which 
are  cited  in  Nelson  v.  Continental  Ins. 
Oo.)  are  the  only  ones  tJiat  can  be  found 
presenting  any  phase  of  the  question  of  the 
liability  of  an  insurer  for  injuries  to  a 
party  wall  supporting  an  insured  building. 
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8  L.R.A.(N.S.)  708,  74  N.  E.  964,  79  N. 
E.  905;  Farmers  &  M.  Ins.  Co.  v.  Mickel, 
72  Neb.  122,  100  N.  W.  130,  9  A.  A  E.  Ann. 
Cas.  992 ;  Georgia  Home  Ins.  Co.  v.  Holmes, 
75  Miss.  390,  65  Am.  St.  Rep.  611,  23  So. 
183;  3  Cooley,  Briefs,  on  Insurance,  p. 
2630. 

Mr.  John  J.  Tertrees  for  defendant  in 
error. 

Knappen,   Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  upon  a  fire  insurance 
policy.  The  material  facts  are  these:  The 
plaintiff,  in  the  year  1899,  was  the  owner 
of  a  lot  in  Nashville,  Tennessee,  fronting 
about  42  feet  on  North  Market  street  and 
running  back  211  feet  to  Front  street,  and 
having  thereon  an  old  two-story  building. 
One  Pilcher  owned  a  lot  adjoining  plain- 
tiff's lot  on  the  north  (likewise  extending 
from  North  Market  street  to  Front  street) ; 
Pilcher's  lot  having  thereon  a  three-story 
brick  building,  the  south  line  of  which  was 
the  north  line  of  plaintiff's  lot,  and  the 
south  wall  of  the  Pilcher  building  being 
16  inches  in  thickness  and  resting  upon  a 
stone  foundation  wall  24  inches  in  thick- 
ness. Pilcher's  south  wall  was  thus  en- 
tirely upon  his  own  land.  The  plaintiff,  de- 
siring to  construct  a  new  building  on  her 
lot  in  place  of  the  old  one,  bought  from 
Pilcher,  for  the  price  of  $1,200,  an  in- 
terest in  the  south  wall  of  the  Pilcher 
building  and  land  on  which  the  wall  stood; 
the  property  conveyed  being  described  in 
the  deed  from  Pilcher  to  plaintiff  as  fol- 
lows: **A  certain  tract  or  parcel  of  land  in 
Davidson  county,  state  of  Tennessee,  as 
follows.  Being  part  of  lot  No.  14,  lying 
next  to  the  Lanier  property  and  fronting 
0  inches  on  Market,  running  back  to  Front 
street  211  feet,  the  6  inches  to  include  one 
half  of  wall  adjoining  said  Lanier  prop- 
erty and  dividing  my  property  from  the 
Lanier  property.  .  .  .  My  storehouse 
fronts  42  feet  and  when  said  6  inches  is 
sold  will  leave  me  only  41}  feet  on  Market 
and  Front  streets  and  my  half  of  said  wall. 
.  .  .  It  is  understood  when  the  wall 
dividing  the  property  is  raised  two  stories 
higher  the  said  M.  B.  Pilcher  is  to  own  the 
half  built  on  his  half  of  said  wall,  and  can 
use  the  same  for  raising  his  building  high 
er. 
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Upon  the  trial  Pilcher  testified  that  after 
this  conveyance  he  owned  10  inches  of  the 
ground  on  which  the  wall  stood  and  plain- 
tiff 6  inches,  and  that  he  and  plaintiff  each 
owned  a  one-half  interest  in  the  entire 
wall,  and  that  such  was  the  intent  and 
purpose  of  the  conveyance  referred  to.  The 
reason  for  conveying  6  inches  of  ground 
rather  than  8  inches  does  not  appear.  It 
31  L.R.A.(N.S.) 


is  quite  possible  the  parties  soppoie^  *. 
brick  wall  to  be  but  12  inches  tUdL  z 
mediately  upon  this  poreliaie,  plur/ 
erected  upon  her  lot  a  five-story  Irid  r 
stone  building,  connecting  her  bo:'.*. 
with  the  Pilcher  wall,  as  a  partr  \{ 
the  height  of  the  three-story  Pild»r  k 
ing  and  carrying  the  Pildier  v&H  :. 
stories  higher;  the  fourth  story  viS  W:^ 
16  inches  and  the  fifth  story  wall  13  iiij* 
in  thickness,  and  the  expense  of  anrz; 
up  the  wall  (amounting  to  aboot  f^' 
being  borne  entirely  by  the  phintif.  !> 
floor  space  in  plaintilTs  new  buildup  tL- 
extended  clear  to  the  wall  of  tlie  Pijr*-- 
building.  The  obtaining  of  sueli  floor  <:&* 
seems  to  have  been  one  of  plaistif  i  n- 
jects  in  the  purchase  from  Pilcher. 

The  defendant  issued  to  pUietif  !& 
policy  of  insurance  "against  all  dired  •« 
or  damage  by  fire"  on  her  new  biiildia«  j 
the  sum  of  $18,000;  the  property  kfs* 
being  described  as  assured*s  '^tre-storr  c; 
basement  brick,  metal-roofed  buikiinf.  m 
ate  Nos.  138-142  E-S  of  North  )h^' 
street  Nashville,  Tennessee,  and  ooop' 
as  a  wholesale  hardware  store.  .  . 
This  insurance  covers  said  boildii^.  ^ 
gether  with  foundations,  steam,  gis  c 
water  pipes  and  fixtures,  elerator  asd  *• 
fixtures,  and  all  other  fixtures,  iaelx  . 
plate  glass,  contained  in  said  hsiMcc' 
To  this  policy  was  attached  the  folkts 
rider:  "It  is  understood  and  agmd 'i<' 
this  insurance  also  covers  on  the  awr^ ' 
one-half  interest  in  the  south  wall  nf  t** 
four-story  and  basement  brick  mrti'r* 
building,  situate  Nos.  144-146  XortI  Mr 
ket  street,  Nashville,  TeniieMee."-t  • 
building  referred  to  in  the  rider  beise  t> 
Pilcher  building. 

The  policy  provided  that  it  shook  ' 
void  if  "the  interest  of  the  insured  bf  t -' 
than  unconditional  and  sole  ovw^T 
or  if  the  subject  of  insurance  he  ibti^ 
ing  on  ground  not  owned  by  the  'rsstr< 
in  fee  simple." 

While  this  policy  was  in  force,  ti*  P 
cher  building  was  almost  entirelv  destr'T-^ 
by  fire,  and  as  a  result  the  south  »»' 
the  Pilcher  building  sustained  more  or  >« 
injury,  at  least  to  the  height  of  the  Piif-'' 
building;  there  being  some  testimony  t&: 
ing  to   show  injury   to  the  wall  built  :• 
plaintiff   above   that   building.    H*  <ii^' 
fire  damage  to  the  partition  wall  »«*  <*' 
fined  to  the  north  haU  of  the  wiIFs  i^^^ 
ness.     There  was  also  some  fire  diBtf*  ^ 
the    plaintiff's    building,   independeuth^* 
the  injury  to  the  partition  wall  A^^* 
fire,  for  the  purpose  of  streugthauEP  -' 
wall,  in  connection  with  the  reawtf*'*-* 
of   his  building.   Pilcher  put  a  veaffT  ^ 
facing  of  brick  several  inchei  in  thtftoa* 
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on  the  north  aide  of  the  party  wall.  There 
'was  a  conflict  of  testimony  as  to  whether 
this  facing  restored  the  wall  to  its  former 
strength.  The  plaintiff  sought  to  recover 
damages  on  account  of  the  injury  to  the 
party  wall,  as  well  as  for  other  injuries 
independently  of  those  to  that  wall.  The 
defendant,  by  its  plea,  denied  liability  for 
the  injury  to  the  wall  in  question,  upon  the 
l^round  (so  far  as  important  here)  that 
plaintiff  owned  only  the  south  6  inches  in 
thickness  of  the  wall,  and  that  this  part 
of  the  wall  was  not  directly  damaged  or 
injured  by  fire.  The  learned  judge  who 
presided  at  the  trial  construed  the  deed 
from  Pilcher  to  plaintiff  as  conveying  to 
the  latter  merely  the  6  inches  of  land  im- 
mediately adjoining  her  property  on  the 
north,  and  an  ownership  of  the  south  half 
of  the  wall  as  a  separate  or  divided  in- 
terest, together  with  an  easement  of  sup- 
port in  the  Pilcher  half  of  the  thickness 
of  the  wall,  and  instructed  the  jury  that, 
while  the  easement  of  support  was  an  in- 
surable interest,  the  policy  did  not  cover 
such  interest,  and  that  plaintiff  could  not 
recover  for  the  damage  to  the  easement  of 
support  by  reason  of  the  weakening  of  the 
north  half  of  the  wall.  The  recovery  wap 
accordingly,  under  the  charge  of  the  court, 
confined  to  the  damage  to  plaintiff's  build- 
ing not  connected  with  the  wall  in  ques- 
tion. For  these  other  injuries  to  plain- 
tifTs  building  there  was  verdict  and  judg- 
ment in  her  favor.  The  action  of  the  court 
in  so  limiting  the  recovery  is  the  main 
ground   of   error    assigned. 

The  plaintiff  contends  here  that  the  trial 
judge  erred  in  holding  that  the  plaintiff 
acquired  by  her  purchase  from  Pilcher  an 
interest  in  severalty  in  the  Pilcher  wall, 
plus  an  easement  of  support  in  the  other 
half,  and  insists  that  the  interest  so  ac- 
quired was  an  undivided  half  interest  in 
the  entire  wall.  The  defendant  concedes 
that  the  Pilcher  wall  became,  by  the  pur- 
chase and  conveyance  in  question,  a  party 
wall.  It  insists,  however,  that  the  plain- 
tiff did  not  acquire  an  undivided  interest 
in  the  wall,  but  concedes  that,  notwith- 
standing the  conveyance  of  but  6  inches  of 
ground,  plaintiff  acquired  a  separate  owner- 
ship of  the  south  half  of  the  walFs  thick- 
ness throughout  its  entire  length;  each 
party  having  in  the  other  half  an  ease- 
ment of  support  for  his  own  half. 

In  our  opinion,  the  interest  acquired  by 
plaintiff  in  the  wall  was  at  least  that  of 
ownership  of  its  south  half  throughout  its 
entire  length,  together  with  an  easement 
in  the  north  half  for  the  support  of  the 
south  half  (Sanders  v.  Martin,  2  Lea,  213, 
215,  31  Am.  Rep.  598) ;  and  for  the  pur- 
poses of  this  opinion  we  shall  assume 
31  L.R.A.(N.S.) 


(without  expressly  deciding)  that  plain- 
tiff was  not  the  owner  of  an  undivided  in- 
terest in,  nor  a  tenant  in  common  of,  the 
wall  throughout  its  entire  thickness. 

That  plaintiff's  easement  of  support  in 
the  north  half  of  the  wall  was  an  insur- 
able interest  is  properly  conceded.  Colum- 
bian Ins.  Co.  V.  Lawrence,  2  Pet.  25,'  46, 
7  L.  ed.  335,  343;  Guiterman  v.  German- 
American  Ins.  Co.  Ill  Mich.  626,  027,  70 
N.  W.  135.  The  real  controversy  upon  this 
branch  of  the  case  turns  upon  the  ques- 
tion whether  this  easement  of  support  was 
actually  covered  by  the  insurance  policy 
in  suit. 

The  argument  presented  to  us  in  sup- 
port of  the  proposition  that  the  policy  of 
insurance,  as  written,  did  not  cover  the 
plaintiff's  easement  of  support  in  the  north 
half  of  the  wall's  thickness,  is  that  the  in- 
jury to  plaintiff's  easement  of  support,  by 
the  weakening  of  the  north  half  of  t)ie 
wall,  was  not  direct  damage  by  fire  to  the 
property  insured;  that  plaintiff's  interest 
in  the  north  half  of  the  wall  was  not  ''the 
sole  and  unconditional  ownership,"  but  a 
mere  right  to  enjoy  the  support  given  by 
the  north  half  to  the  south  or  plaintiff's 
half  of  the  party  wall;  that  such  interest 
would  not  be  covered  by  the  policy  unless 
such  interest  is  therein  truly  stated  and 
language  used  showing  an  intent  to  in- 
sure it;  and  that  such  is  not  the  case  with 
the  policy  in  question. 

The  general  proposition  that,  if  the  in- 
surable interest  is  other  than  unconditional 
and  sole  ownership,  the  policy  should  con- 
tain language  indicating  an  intent  to  in- 
clude or  insure  it,  and  that  such  interest 
should  be  therein  truly  stated,  may  safely 
be  conceded.  In  our  opinion,  however,  the 
policy  as  written,  construing  together  the 
general  language  of  the  policy  and  the 
rider  thereto,  was  intended  to  cover  plain- 
tiff's interest  of  every  kind  in  the  party 
wall,  and  thus  her  easement  of  support. 
This  easement  was,  in  our  judgment,  not 
only  appurtenant  to,  but  actually  inherent 
in  the  half  of  the  wall  owned  by  the  plain- 
tiff, thus  differing  from  an  easement  of 
right  of  way  or  access  to  property  not  a 
part  of  the  unitary  property,  but  merely 
appurtenant  or  incident  thereto.  The  party 
^all  in  question  was,  in  a  very  proper 
sense,  part  of  plaintiff's  .five-story  build- 
ing described  in  the  body  of  the  policy. 
This  consideration  is  important  as  bearing 
upon  the  intent  of  the  insurance  contract. 
The  rule  is  too  well  settled  to  require  more 
than  the  merest  reference  to  authority  that, 
where  a  policy  of  insurance  is  so  framed 
as  to  leave  room  for  two  constructions,  the 
words  used  should  be  interpreted  most 
strongly    against    the    insurer.      Liverpool, 
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L.  k  G.  Ins.  Co.  ▼.  Kearney,  180  U.  S. 
132,  136,  45  L.  ed.  460,  462,  21  Sup.  Ct. 
Rep.  326.  There  is  no  claim  that  plaintiff 
in  obtaining  her  insurance  made  any  mis- 
representation or  concealment  of  her  in- 
terest in  the  property.  The  rider  attached 
to  the  policy  indicates  that  the  insurer  had 
knowledge  that  the  south  wall  of  the  Pil- 
cher  building  was  a  party  wall,  outside  of 
and  beyond  the  limits  of  the  premises  gen- 
erally described  in  the  policy,  which  were 
the  assured's  "five-story  and  basement 
brick,  metalroofed  building,  situate  Nos. 
138-142  E-S  of  North  Market  street,  Nash- 
ville, Tennessee;"  while  the  rider  extends 
the  protection  of  the  insurance  to  the  as- 
sured's  interest  in  the  south  wall  of  the 
building  described  as  ^'situate  Nos.  144-146 
North  Market  street,  Nashville,  Tennessee." 
Under  these  circumstances,  defendant  must 
be  presumed  to  have  had  knowledge  of 
plaintiff's  interest  in  the  subject  of  the 
insurance,  and  to  have  issued  its  policy 
with  such  knowledge.  Manchester  Fire  As- 
sur.  Co.  V.  Abrams  (Ninth  Circuit)  32  C. 
C.  A.  426,  61  U.  S.  App.  276,  89  Fed.  932; 
Hall  V.  Niagara  F.  Ins.  Co.  93  Mich.  184, 
18  L.R.A.  136,  32  Am.  St.  Rep.  497,  63  N. 
W.  727.  Again,  the  rider  does  not  limit 
the  protection  of  the  insurance  to  the 
aouth  half  of  the  party  wall,  but  extends 
it  to  the  assured's  "one-half  interest"  in 
ihat  party  wall.  This,  under  the  circum- 
stances existing,  and  in  the  absence  of  any 
misrepresentation  or  concealment,  is  as  ef- 
fective as  if,  to  the  words  "the  assured's 
one-half  interest,"  there  had  been  added  the 
words  "as  such   interest  actually  exists." 

Plaintiff's  easement  of  support  in  the 
party  wall  being  covered  by  the  insurance, 
the  injury  in  question  thereto  would  be 
"direct  loss  or  damage  by  fire;"  those 
words  meaning  "loss  or  damage  occurring 
directly  from  fire  as  the  destroying  agency, 
in  contradistinction  to  the  remoteness  of 
fire  as  such  agency."  California  Ins.  Co. 
v.  Union  Compress  Co.  133  U.  S.  387,  416, 
33  L.  ed.  730,  737,  10  Sup.  Ct.  Rep.  365, 
372. 

Counsel  for  defendant  cites  Ostrander  on 
Fire  Insurance,  2d  ed.  p.  682,  §  317,  where- 
in the  learned  author  lays  down  the  rule 
that  a  policy  on  the  assured's  "three-story 
brick  building"  would  not  cover  an  injury 
^  assured's  easement  of  support  in  the  party 
wall,  occasioned  by  physical  injury  to  the 
opposite  side  of  the  wall  from  fire  occurring 
in  the  adjoining  building;  the  wall  on  the 
assured's  side  remaining  intact  and  with- 
out cracks.  Without  deciding  whether  or 
not  the  rule  of  law  is  as  above  stated,  it 
is  enough  to  say  that,  in  our  opinion,  it 
has  no  application  to  a  case  where,  as  here, 
-the  policy  is  by  express  terms  extended  to 
31  L.RJ^.(N.S.) 


the   assured's    half   interest    in   the  par 
walL     Indeed,  Mr.   Ostrander.   in  tiie  li^ 
tion  above  cited,  says:     "It  will  not  br  <l«- 
puted"  that  assured's  interest  in  the  pa - 
wall    "could    be    protected    by    insunBrv 
Adding.    "But  this  is  not  effectuated  h\  t** 
farm  of  the  policy  mentioned,**     (The  iU  * 
are  ours.) 

The    conclusion    we    have    reached  £'  • 
support  in  two  recent  decisions.     In  ( h 
zens'  F.  Ins.  Co.  v.  Lockridge,  132  Kt.  \ 
20   L.R.A.(N.S.)    226,    116    S.    W.  303.   - 
cided  by  the  court  of  appeals  of  KentiKk; 
two   adjoining   proprietors    owned  a  pi.-r 
wall  standing  one  half  upon  the  lot  ol  ear. 
proprietor,   each   of  whom    owned  the  jp- 
to  the  center  of  the  wall  and  sn  esseev^: 
in  the  rest  of  it.    A  fire  apon  the  pnaaiM 
of  one  proprietor  sprung  and  otfaerri*  i= 
paired  the  stability  of  the   party  vaQ.    Ii 
was    held    that    the    adjoining    propneti^ 
could   recover   under  the    policy   of  iiur* 
ance   on   his  building    for    dama^  ta  » 
party  wall,  to  the  extent  of  the  diflercKf 
in  value  of  the  assured's  building  before »: 
after  the  fire,  so  far  as  caused  by  the  ^ 
the  court  saying  that  the  assured's  boiH'. 
''is  not  a  whole  building  without  that  t>  ■ 
find   its   damage   is   the    diminutioii  is  .t* 
value  by  reason  of  the  damage  to  the  vaU ' 
It  does  not  appear  from  the  report  of  tiie 
case  that  the  assured's  interest  in  theptrt.- 
wall  was  expressly  mentioned  in  the  poli--^ 
In   Monteleone   v.   Royal    Ins.    Go.  47  U 
Ann.    1564,  56  L.R.A.   784,   18  Sol  472  i 
policy   of   insurance   upon    a  h>nildin|r  *-* 
held   to  cover  the  assured's    interest  id  • 
party  wall.     Each  of  these  two  cases  f*** 
farther  than  we  have  found  it  neoesssTr  t 
go,  as  in  the  case  before  us  we  have  c' 
strued  the  policy  as  directly  coverisf  the 
assured's   interest   in    the    party  wall. 

The  learned  counsel  for  defendant  ece- 
tends  that  to  permit  plaintiff  to  reeorer  f-^ 
an  injury  to  her  easement  of  support  vo3' 
in  effect  permit  her  to  realise  a  proit  (^» 
of  a  contract  of  fire  insurance,  wkie^  <* 
one  of  indemnity  only.  In  Montdeoee  t 
Royal  Ins.  Co.  supra,  to  the  eontentioD  tbt 
the  allowance  for  the  party  wall  shcoU  W 
reduced  one  half  on  account  of  the  iDte7«( 
in  the  party  wall  not  insured,  and  the  f^ti* 
tiff  relegated  to  an  action  against  kii  ^ 
proprietor  for  further  reparation,  it  n* 
replied  that  the  right  against  the  adjace^ 
proprietor  would  pass  to  the  inanrer  ^! 
subrogation.  In  Citizens'  F.  Ins.  Cr*  ▼> 
Lockridge,  supra,  a  contention  that  to  p^- 
mit  recovery  by  one  proprietor  for  the  fjst 
or  repairing  or  restoring  the  injury  eftBsei 
by  the  fire  would  result  in  giTii^  doobb 
damages  for  the  same  injury,  in  case  ^ 
other  proprietor  was  also  insured.  wmV 
by   the   answer   that    '*the    thing  iaicred 


1910. 


NELSON  V.  CONTINENTAL  INS.  CO. 


603 


wma   not  the   wall,    or    auy    particular    in 
terest  in  it.    It  was  appellee's  house  as  n 
house." 

But  we  are  not  required,  upon  this  rec- 
ord, to  past  upon  the  measure  of  plain- 
tiflfs  recovery,  as  affected  either  by  Pil- 
cher's  veneering  of  the  party  wall  on  his 
side  or  the  possible  fact  of  insurance  by 
Pilcher  on  his  interest  in  the  party  wall. 
This  is  so  as  to  the  first  subject  mentioned 
not  only  because  this  question  has  not  been 
passed  upon  by  the  court  below,  but  be- 
cause there  is  a  conflict  of  testimony  as 
to  whether  the  facing  put  on  by  Pilcher 
restored  the  party  wall  to  its  former 
strength.  As  to  the  question  of  double  in- 
surance, not  only  is  that  question  not  be- 
fore us,  but  upon  the  face  of  things  there 
would  seem  no  serious  difficulty  in  prevent- 
ing a  failure  of  justice  upon  the  principle 
of  subrogation  or  otherwise. 

In  view  of  the  result  to  which  our  con- 
clusions lead,  the  question  arising  from  the 
failure  of  the  court  (apparently  inadver- 
tent) to  submit  to  the  jury  the  questions 
arising  from  the  injury  to  the  foundation 
wall  need  not  now  be  considered. 

For  the  error  in  excluding  liability  for 
the  damage  to  the  plaintiff's  easement  of 
support  in  the  party  wall,  the  judgment 
must  be  revers^,  and  a  new  trial  or- 
dered. 


TBXAS   SUPREME  COURT. 

WILLIAMSBURG    CITY    PIKE    INSUR- 
ANCE COMPANY,  Appt, 

V. 

WEEKS  DRUG  COMPANY. 
(—  Tex.  — ,  132  S.  W.  121.) 

Insurance  —  Increased  hazard  —  un- 
successful attempt  to  burn. 

A  mere  possibility  that  an  unsuccessful 
attempt  by  an  unknown  person  to  burn  an 


jisured  building  may  be  repeated,  coupled 
.lith  failure  to  take  any  adequate  meas- 
ires  to  prevent  it  or  to  notify  the  insurer, 
in  not  an  increase  of  hazard  which  will 
avoid  the  policy,  under  a  provision  that 
it  shall  be  void  if  the  hazard  is  increased 
by  any  means  within  the  control  or  knowl- 
edge of  the  insured. 

(December  7,  1910.) 

UESTION  certified  by  the  Court  of 
Civil  Appeals,  First  Supreme  Judi- 
cial District,  which  arose  upon  an  appeal 
by  defendant  from  a  judgment  of  the  Dis- 
trict Court  for  Nacogdoches  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover ttie  amount  alleged  to  be  due  on  a 
flre  insurance  policy.  Negative  answer  re- 
turned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  June  G.  Harris,  William 
Thompson,  and  G.  8.  Wright  for  appel- 
lant. 

Messrs.  King  A  Strong  and  S.  W. 
Blount  for  appellee. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  following  is  a  certificate  sent  up  by 
the  court  of  civil  appeals  for  the  first  dis- 
trict: 

''In  the  above-styled  cause  pending  in 
this  court  on  appeal  from  a  judgment  of 
the  district  court  of  Nacogdoches  county, 
the  appellee  sued  the  appellant  upon  a 
policy  of  fire  insurance  issued  by  it  up- 
on a  stock  of  drugs  and  upon  the  furni- 
ture and  fixtures  in  appellee's  drug  store, 
situated  in  the  city  of  Nacogdoches.  The 
property  covered  by  the  insurance  was  de- 
stroyed by  fire  on  the  3d  day  of  January, 
1908.  It  is  admitted  that  this  fire  by  which 
the  insured  property  was  destroyed  was  tlie 
work  of  an  unknown  incendiary.  The  un- 
disputed  evidence  shows  that  on  Deceni1)er 
30th  next  preceding  the  date  of  said   fire 


If^ote, -^  Indications  that  building  may 
he  intentianaUy  set  an  fire  as  an  in^ 
crease  of  rMc. 

Before  the  above  opinion  of  the  supreme 
court  was  published,  the  court  of  civil  ap- 
peals of  the  same  state  had  held  in  Hait- 
ford  P.  Ins.  Co.  ▼.  Dorroh,  —  Tex.  Civ. 
App.  — J  133  S.  W.  465,  that  the  mere 
receipt  of  a  letter  by  the  insured,  hinting  at 
the  future  incendiarism  of  the  insured 
building,  which  he  failed  to  communicate  to 
the  insurer,  was  not  sufficient  to  defeat 
recovery  under  a  poHcy  which  provided  that 
the  same  should  be  avoided  if  the  hazard 
was  "increased  by  any  means  within  the 
control  or  knowledge  of  the  insured."  The 
court,  in  discussing  the  question,  used  the 
following  language:  "Let  us  admit  for 
the  sake  of  argument  that  the  evidence  in 
31  LJLA.(N.S.) 


this  case  proved  the  truth  of  the  facts 
stated  in  the  anonymous  communication  to 
Dorroh,  that  someone  was  secretly  in  the 
nighttime  removing  goods  from  some  build- 
ing 'below'  that  covered  by  this  policy; 
and,  further,  let  it  be  assumed  that  such 
facts  indicated-  that  an  incendiary  fire  was 
likely  to  follow,  which  would  endanger,  if 
not  destroy,  Dorroh's  property.  Can  it  be 
said  that  this  would  establish  the  right  to 
claim  the  forfeiture  insisted  on  in  this 
case?  We  are  disposed  to  think  it  cannot, 
for  the  reason  that  this  would  not  estab- 
lish the  existence  of  an  'increased  hazard' 
within  the  meaning  of  this  policy.  Web- 
ster defines  the  word  'hazard'  to  mean 
'the  incurring  of  the  possibility  of  loss  or 
harm,  for  the  possibility  of  a  benefit.'  Here 
the  insurer  undertakes  to  indemnify  the 
insured  against  the  possibility  of  a  loss  by 
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an  unaucceBsful  attempt  was  made  by  an 
unknown  incendiary  to  set  fire  to  the  build- 
ing in  which  the  insured  property  was  situ- 
ated. This  attempt  to  set  fire  to  said  build- 
ing was  made  known  to  the  president  of 
appellee  company  on  the  night  it  occurred 
and  in  a  few  minutes  after  it  was  dis- 
covered. Appellee  did  not  inform  appel- 
lant of  this  attempt  to  set  fire  to  the  build- 
ing, and  did  nothing  to  prevent  its  repeti- 
tion. The  policy  of  insurance  contains  the 
following  provision:  'This  entire  policy 
shall  be  void  if  the  hazard  be  increased  by 
any  means  within  the  control  or  knowledge 
of   the  insured.' 

'This  court  is  of  opinion  that,  under 
this  provision  of  the  policy  and  the  un- 
disputed evidence  in  the  case,  which  es- 
tablishes the  facts  before  stated,  the  policy 
sued  on  was  void  at  the  time  the  loss  oc- 
curred, and  appellee  cannot  recover  there- 
on. 

"In  a  suit  by  appellee  against  the  Scot- 
tish Union  &  National  Insurance  Company 
for  a  loss  growing  out  of  this  fire,  and  up- 
on a  policy  which  contains  a  provision 
identical  with  that  above  quoted  from  the 
policy  sued  on  in  this  case,  the  court  of 
civil  appeals  for  the  fourth  district,  in  an 
opinion  reported  in  118  S.  W.,  page  1087, 


holds  that  the  question  of  whether  tbc  p 
vious  attempt  to  bum  the  boikbig,  vim 
was  known  to  appellee,  was  muk  u  » 
crease  in  the  hazard  as  would  reader  Lr 
policy  void  under  the  provisioD  bei(n 
quoted,  was  a  question  of  fact  for  tlie  jsr 
Being  unable  to  agree  with  that  kim 
court  in  this  conclusion,  under  tbe  prcr. 
sions  of  the  statute  of  1899,  we  rcspsi 
fully  certify  this  conflict  in  opiDioc  ic 
your  determination. 

'The  question  certified  is:  Under  t^ 
facts  stated,  should  this  ooort  hold,  u  i 
matter  of  law,  that  the  policy  sued  ot  lu 
void?" 

To  an  amended  certificate  a  copy  of  tit 
policy  is  attached,  which  need  not  be  Ir 
ther  referred  to  than  is  done  in  tbc  eoon 
of   the  opinion. 

In  our  opinion,  the  facts  stated  do  m 
show  an  increase  in  the  hazard  bf  Bnn 
within  the  control  or  knowledge  of  tlie  n 
sured,  in  the  sense  of  the  provisioB  qioK 
The  language  used  haa  often  been  c» 
strued,  but  never,  so  far  as  we  haie  f<sK. 
with  reference  to  a  risk  such  as  that  br^f 
in  question.  It  is  well  settled  that  it  i^ 
not  operate  so  as  to  deprive  the  innre^ «( 
the  benefits  of  the  insurance  hettn*  -' 
mere  negligence  on  bis  part.    It  hu  hr 


fire,  for  an  agreed  consideration,  paid  in 
advance.  The  hazard  here  referred  to  evi- 
dently means  the  possibility  of  a  loss  by  fire 
created  by  the  sum  of  all  dangers  result- 
ing from  the  recognized  exposures.  It  is 
a  matter  of  common  knowledge  that  ac- 
cepted insurance  risks  are  gra^ded,  and  pre- 
mium rates  adjusted,  according  to  the 
physical  conditions  and  surroundings  of 
the  property  insured.  It  is  also  well  known 
that  many  fires  are  of  incendiary  origin, 
and  that  in  the  transaction  of  their  busi- 
ness insurance  companies  must  take  into 
consideration  the  dangers  arising  from 
that  source  in  estimating  the  extent  of 
the  hazard  they  assume  in  all  ordinary 
risks.  This  is  what  they  call  the  'moral 
hazard.'  We  think  it  will  hardly  be  denied 
that  in  the  same  community  and  among 
the  same  class  of  people,  at  least,  tliis  ele- 
ment may  be  regarded  as  a  constant  fact- 
or, entering  alike  into  all  insurance  con- 
tracts and  risks  taken.  Hence  it  follows 
that  a  loss  resulting  from  incendiarism  for 
which  the  insured  cannot  be  held  responsi- 
ble is  one  of  the  dangers  against  which  he 
secures  protection  by  the  general  terms 
of  the  policy.  It  is  one  of  the  dangers 
which  the  company  assumes  when  it  makes 
the  contract  of  insurance,  and  not  one 
which  it  may  claim  arises  subsequently  and 
adds  to  the  original  hazard.  The  increased 
probability  of  a  loss  by  incendiarism  could 
no  more  be  considered  an  'increased  hazard' 
which  would  avoid  the  policy  than  could 
the  increased  probability  of  a  fire  from 
any  of  the  physical  exposures  existing  at 
the  time  the  policy  was  written.  To  hold 
31  L.R.A.(N.S.) 


otherwise  would  be  to  place  upon  tbe  ^ 
cy   a   construction    that   would  render  :v 
contract  unreasonable.     If  the  oonstm.-tv' 
contended  for  by  plaintiff  in  error  be :  ^ 

S roper  one,  this  policy  of  insurance  «  <  • 
e  nullified  at  any  time  by  a  tbieat  t 
commit  arson  upon  the  insured  prpai-^ 
or  upon  adjacent  premises,  sufficientlv  cV* 
to  endanger  the  former.  Yet  sudi  i  »^ 
tingency  formed  one  of  the  element*  of  du- 
ger  insured  against.  ...  We  are  tie^^ 
fore  of  the  opinion  that  the  clause  cf  vt 
policy  providing  for  a  forfeiture  if  the  te 
ard  be  increased  by  any  means  withifl  '^ 
control  or  knowledge  of  the  insured  ^^ 
to  hazards  resulting  from  physicial  cbK 
es." 

As  is  stated  in  the  opinion  of  tbe  & 
preme  court,  the  court  of  civil  »pp««* 
certified  the  question  here  discussed  to  tia 
supreme  court,  and  upon  the  case  beitt  ^ 
turned  to  them,  they  applied  the  n» 
enunciated  bv  that  court.  WilhaarfaT 
Citv  F.  Ins.'  Co.  V.  Weeks  Drug  Co  - 
Tex.  Civ.  App.  — ,  133  S.  W.  1W7. 

As  appears  from  the  certificate  ««■  ^ 
by  the  court  of  civil  appeals  in  Wiuii**- 
BUBO  City  F.  Ins.  Co.  v.  Weeks  Vtn  J« 
it  was  held  in  Scottish  Union  A  Xtt  1» 
Co.  v.  Weeks  Drug  Co.  —  Tex.  Cit  ^P 
— ,  118  S.  W.  1086,  that  whether  n  'J 
tempt,  by  a  person  or  persons  unknot-  ^ 
burn  the  insured  building,  wbifh  »** 
known  to  the  insured,  was  such  an  iwr?*^ 
in  the  hazard  as  would  render  tbe  !►'•■ 
cy  void  under  the  increase-of-haard  p^ 
vision,  was  a  question  of  fact  I'w  »" 
jury.  J.  X  ^ 
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said  that  it  refers  to  ''some  permanent 
change  purposely  undertaken  in  the  struc 
ture,  use,  or  occupation  of  the  premises. 
Lowell,  Justice,  in  Albion  Lead  Works  v. 
Williamsburg  City  F.  Ins.  Co.  (C.  C.)  2 
Fed.  486.  Again,  in  State  Ins.  Co.  v.  Tay- 
lor, 14  Colo.  609,  20  Am.  St.  Rep.  287, 
24  Pac.  336,  it  is  said:  'This  [provision] 
should  be  construed  as  only  applying  to  the 
insured  premises,  or  to  property  under  the 
control  of  the  insured.  There  is  nothing 
in  the  language  used  which  would  extend 
it  to  the  property  not  under  his  control, 
and  the  acts  of  others,  and  hold  him  re* 
sponsible  for  the  acts  of  his  neighbors  or  of 
contiguous  owners,  and  require  him  to  keep 
informed  as  to  the  manner  in  which  otlier 
persons  in  the  neighborhood  used  their 
property,  or  to  communicate  the  facts  to 
the  insurer.  The  contract  of  insurance  be- 
ing mutual,  good  faith  should  require  that 
he  give  information  of  any  fact  or  act  of 
his  own,  or  with  his  consent,  on  property 
insured,  or  adjoining  and  under  his  con- 
trol, whereby  the  risk  was  increased.  Fur- 
ther than  that  he  could  not  be  expected 
to  go." 

In  Collins  v.  London  Assur.  Corp.  165 
Pa.  305,  30  Atl.  926,  this  language  was 
used:  "Obviously,  it  [the  provision]  was 
intended  to  protect  the  property  during 
the  life  of  the  policy  from  fire  by  change 
in  structure,  methods  of  heating,  addition 
of  new  outbuildings  on  the  premises,  and 
like  means  within  her  knowledge  and  con- 
trol, as  owner,  whereby  the  hazard  might 
be  increased." 

In  Angier  v.  Western  Assur.  Co.  10  S. 
D.  87,  66  Am.  St.  Rep.  688,  71  N.  W.  763, 
the  meaning  of  the  provision  is  thus  stated : 
''The  term  'increase  of  hazard'  denotes  an 
alteration  or  change  in  the  situation  or 
condition  of  the  property  insured  which 
tends  to  increase  the  risk.  These  words 
imply  something  of  duration,  and  a  casual 
charlge  of  a  temporary  character  would  not 
ordinarily  render  the  policy  void,  under 
the    stipulations    therein    contained.'' 

In  Loud  V.  Citizens'  Ins.  Co.  2  Gray, 
221,  the  insured  allowed  some  sailors  to 
take  shelter  in  the  house  covered  by  the 
policy,  in  which  was  a  stove  with  a  de- 
fective funnel.  The  sailors,  contrary  to 
his  instructions,  made  a  fire  in  the  stove, 
which  caused  the  destruction  of  the  build- 
ing, and  the  question  was  whether  or  not 
this  was  a  breach  of  the  condition  thus 
expressed:  "Whenever  the  circumstances 
disclosed  in  any  application  shall  become 
so  changed  as  to  increase  the  risk,  the 
policy  thereon  shall  be  void."  Metcalf, 
Justice,  thus  decided  the  question:  "If  the 
plaintiffs  had  used  the  stove  on  the  night 
of  the  fire,  or  had  authorized  the  use  of 
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it  which  was  then  made  by  the  crew  of  the 
Statira,  the  defendants  would  not  have 
been  liable  for  the  loss.  But  the  plain tifTs 
did  not  authorize  the  use  of  fire  in  the 
stove.  On  the  contrary,  they  forbade  the 
use  of  fire  in  the  room  in  any  way.  The 
violation  of  that  injunction  by  the  seamen 
does  not  furnish  a  defense  against  the 
plaintiffs'  claim.  It  was  a  wrongful  act 
of  third  persons,  for  the  consequences  of 
which  the  defendants  are  liable  in  the 
same  manner  and  to  the  same  extent  as 
if  those  persons  had  unlawfully  broken  in- 
to the  counting  room,  and  burned  the 
building  by  kindling  a  fire  on  the  floor. 
The  plaintiffs  were  under  no  obligation, 
legal  or  moral,  to  keep  their  stove  secure 
against  fire  that  might  be  kindled  in  itL 
by  trespassers  and  burglars,  nor  against 
forbidden  acts  of  persons,  'wet  and  cold,' 
whom  they  admitted  to  the  room  as  a  shel- 
ter." 

For  further  citations  of  cases  in  which 
the  meaning  and  purpose  of  the  provi- 
sions are  stated,  Mr.  Freeman's  note  to  the 
above-cited  case  (66  Am.  St.  Rep.  691  et 
seq.)   may  be  consulted. 

None  of  these  cases  involved  facts  like 
those  before  us;  but  the  quotations  show 
that  the  courts  have  outlined  the  scope  of 
the  forfeiture  clause  under  consideration  in 
such  way  as  to  exclude  from  it  risks  such 
as  arise  merely  from  the  acts  or  purposes 
of  incendiaries.  Of  course,  it  would  not 
be  contended  that  one  attempt  of  a  third 
person  to  burn  the  property  unanticipated 
by  the  owner,  would  of  itself  render  the 
policy  void.  Such  an  act  would  not  be 
either  within  the  control  or  the  knowledge 
of  the  owner.  Does  a  mere  surmise  that 
the  attempt  may  be  repeated,  coupled  with 
failure  to  take  adequate  measures  to  pre- 
vent it  and  to  notify  the  insurer,  have  such 
effect?  We  answer,  "No,"  because  the  in- 
crease of  hazard  must  be  by  means  within 
the  control  or  knowledge  of  the  insured. 
He  has  neither  such  control  over  the  ac- 
tions of  another,  nor  such  knowledge  of 
his  purposes,  as  is  contemplated.  His  fail- 
ure to  adopt  preventive  measures  may  be 
negligence,  but  that  is  not  a  cause  of  for- 
feiture. The  truth  is,  this  language,  as  is 
said  in  the  decisions,  is  used  with  refer- 
ence to  the  doings  of  the  insured  himself, 
or  to  those  of  servants,  agents,  etc.,  over 
whose  actions  he  has  the  right  and  power 
to  exercise  control.  This  is  brought  into 
clearer  light  by  considering  the  entire  para- 
graph of  the  policy  in  which  the  clause 
relied  on  appears.  It  runs  thus:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  here- 
to, shall  be  void,  if,"  etc.  This  is  fol- 
lowed  by  the   specification  of  the  various 
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states  of  fact  the  existence  of  any  one  of 
which  is  to  avoid  the  policy,  including  that 
stated  in  the  certificate.  Each  of  them  is 
of  such  a  character  that  it  must  arise  from 
the  action,  permission,  or  allowance  of  the 
owner,  and  that  he  may  either  control  or 
give  notice  of  it  and  obtain  the  agreement 
mentioned,  upless  the  "increased  hazard" 
IS  to  be  considered  as  including  risks  of  a 
different  nature  in  that  respect.  It  ought 
not  so  to  be  regarded,  because,  with  refer- 
ence to  the  kind  of  risks  intended,  the  lan- 
guage expresses  that  which  appears  from 
the  very  natures  of  all  the  others  men- 
tioned, that  it  must  be  one  the  means  of 
creating  which  is  to  be  within  the  control 
or  knowledge  of  the  insured.  The  words 
in  this  beginning  of  the  paragraph  assume 
all  this  when  they  allow  the  effect  which 
is  otherwise  to  follow  from  the  existence 
of  the  forbidden  changes,  to  be  obviated 
by  agreement.  Plainly  this  has  no  refer- 
ence to  a  wilful  burning  of  the  property. 
That  is  one  of  the  risks  against  which  it 
is  the  purpose  of  the  insurance  to  pro- 
tect the  insured,  which  is  true  also  of  risks 
to  arise  from  mere  negligence;  and  it 
ought  not  to  be  implied  that  a  provision 
of  this  kind  was  intended  to  defeat  that 
purpose. 

The  appellant's  counsel  rely  on  a  Louisi- 
ana and  a  Michigan  case.  The  former 
holds  that  an  insurance  company  may  de- 
feat a  policy  obtained  by  the  insured  be- 
cause of  previous  attempts  to  burn  the 
property,  which,  although  he  expected  them 
to  be  repeated,  he  concealed  from  the  com- 
pany. 'J'he  latter  holds  that  the  failure 
of  the  insured  to  disclose  like  attempts, 
when  asked  about  them  when  making  his 
application,  will  have  like  effect.  Walden 
v.  Louisiana  Ins.  Co.  12  La.  134,  32  Am. 
Dec.  116;  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  G38. 
Those  cases  are  very  different  from  this.  In 
them  the  policies  were  avoided  for  fraud 
in  obtaining  them, — a  well-recognized  de- 
fense to  actions  upon  contracts,?— while  here 
the  effort  is  to  avoid  a  contract  fairly  and 
honestly  obtained,  because  of  the  subse- 
quent felonious  conduct  of  another,  coupled 
with  inaction  of  the  insured  in  a  matter 
in  which  the  policy  did  not  require  action, 
which,  at  its  strongest,  amounted  to  noth- 
ing more  than  negligence  or  a  want  of 
good  judgment.  We  say  that  the  policy 
did  not  require  action  on  his  part  because 
the  forfeiture  is  to  take  place  whenever 
the  increased  risk  arises,  and  this  effect 
cannot  be  prevented  by  giving  notice  and 
by  diligence  in  guarding  the  property,  but 
onl^  by  an  agreement,  which,  of  course, 
could  never  be  obtained  with  reference  to 
such  a  condition  of  things  as  that  here  in 
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question.  So  that  the  contention  ei»c«  *» 
this:  That  the  policy  was  avoided  bj  tie 
attempt  of  another  to  do  that  a^Ai«i 
which  it  was  intended  to  give  protceb-: 
because  the  insured  did'  not  keep  t  %iui 
and  give  a  notice  not  required  1^  the  •:> 
tract.  The  fact  that  there  are  no  woA  > 
quirements  makes  it  evident  to  u  tut 
such  risks  were  not  included  in  the  pr.r. 
sion  discussed. 
We  answer  the  question  in  the  n^ttin. 


WASHINGTON    SUPREME   COUBT. 
FRANK  J.  KING  and  Wife,  BespU. 

HERBERT  S.  UPPER,  Appt 

(67  Wash.  130,  106  Pae.  612L) 

Specific  performance   ^  agreemeBt  to 
convey  timber. 

1.  Specific  performance  cannot  be  r 
forced  of  a  parol  agreement  to  ccbk 
standing  timber  for  a  specified  mobl  : 
though  a  cash  payment  is  made  for  ! 
option,  and  a  contract  of  sale  is  execir- 
and  placed  in  escrow  for  delivery  wheo  ( - 
terms  of  the  agreement  are  complied  «h'. 

Same  •»  escrow  agreement. 

2.  The  mere  deposit  in  a  bank  of  a  d<^: 
executed  in  accordance  with  a  paxol  r« 
tract  to  convey  real  estate,  with  dirwt.c:^ 
to  return  it  to  the  maker  upon  nonperf^rr 
ance  of  certain  specified  conditions.  :** 
not  constitute  an  enforceable  eserow  a^nr 
ment. 

(January  26,  1910.) 

APPEAL  by  defendant  from  a  jadfvtc 
of  the  Superior  Court  for  Kiag  (oc:- 

Note.  —  The  question  of  proTinr  t: 
terms  of  an  escrow  agreement  by  par""  >« 
discussed  in  the  note  to  Manning  t.  ¥as;r. 
18  L.R.A.(N.S.)  337,  in  which  it  ii  «- 
to  be  well  settled  that  the  condition  ^^'* 
which  a  deed  was  delivered  in  escrow  m^ 
rest  in,  and  be  proved  by,  parol  In  v'* 
of  the  cases  there  cited  to  sopport  tc« 
proposition,  except  Nichols  v.  Oppensj'*- 
6  Wash.  618,  34  Pac.  162,  also  cited  :: 
Kino  v.  Upper,  is  there  found  tnj  n>' 
ence  to  the  qualification  that  there  muft  be 
a  previous  valid  contract  to  confer  :i 
order  to  permit  the  condition  of  the  o- 
crow  to  be  proved  by  parol,  nor  do  til  i^ 
opinions  show  that 'there  was  s  prericB^ 
valid  contract  to  convev.  It  may  be  »*W 
that  in  Campbell  v.  Thomas,  42  VTml  ♦s: 
24  Am.  Rep.  427,  cited  in  the  note  nitrtt 
to,  and  also  in  King  v.  Vvraty  the  ««^ 
qualified  the  general  rule  that  the  c<*i- 
tion  upon  which  a  deed  was  delivered  ib  ^ 
crow  might  lawfully  rest  in  parol  a»^^ 
proved  by  parol,  by  the  words:  U  • 
deed  in  question  was  an  eierov. 
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ty  in  plaintiiTs*  favor  in  a  suit  to  compel 
specific  performance  of  a  contract  to  con- 
vey   standing    timber.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shank  &  Smith,  for  appellant; 

The  deed  was  not  an  escrow. 

Bronx  Invest.  Co.  v.  National  Bank,  47 

Wash.    569,   92   Pac.    380;    Glenn   y.   Hill, 

11    Wash.   546,  40  Pac.   141;   Pacific  Nat. 

Bank    v.    San    Francisco    Bridge    Co.    23 

■  Wash.  425,  23  Pac.  207 ;  Nichols  v.  Opper- 

niann,  6  Wash.  618,  34  Pac.  162;   Clark  v. 

-Campbell,  23  Utah,  569,  64  L.R.A.  608,  90 

Am.  St.  Rep.  716,  65  Pac.  496;   Campbell 

'    V.  Thomas,  42  Wis.  437,  24  Am.  Rep.  427 ; 

Wilkins  v.  Somerville,  80  Vt.  48,  11  L.R.A. 

(N.S.)    1183,    130   Am.    St.    Rep.    906,    66 

\'AW.  893;  Stanton  v.  Miller,  68  N.  Y.  192; 

Spokane,  P.  &  8.  R.  po.  v.  Ballinger,  50 

Wash.  547,  97  Pac.  739. 

Messrs.  Peters  &  Powell  and  Marion 
. .  Edwards,  for  respondents : 

The  entire  agreement  between  the  par- 
ties was  embodied  in  the  formally  executed 
-  deed  of  sale,  which  was  deposited  irrevoca- 
bly with  the  bank  as  the  agent  to  hold  the 
same  for  both  parties. 

Time  is  not  such  a  condition  as  must  be 
expressed  in  writing  in  order  to  take  a 
contract  out  of  the  statute  of  frauds. 

Manning  y.  Foster,  49  Wash.  641,  18 
Lr.R.A.(N.S.)  337,  126  Am.  St.  Rep.  876, 
96  Pac.  233,  16  A.  &  £.  Ann.  Cas.  95. 

Rudkin,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Some  few  days  prior  to  the  20th  day  of 
March,  1908,  the  plaintiff  Frank  J.  King  en- 
tered into  negotiations  with  the  defendant, 
Upper,  for  the  purchase  of  certain  grow- 
ing timber  in  King  county.  It  was  final- 
ly agreed  between  the  parties  that,  in  con- 
sideration of  the  sum  of  $200,  the  plain- 
tiffs should  have  an  option  to  purchase 
the  timber  for  the  sum  of  $6,000,  for  the 
period  of  thirty  days.  On  the  above  date 
the  terms  of  the  contract  for  the  sale  of 
the  timber  were  agreed  upon,  and  the  par- 
ties met  at  the  office  of  the  defendant.  Up- 
per, for  the  purpose  of  closing  the  deal. 
After  the  contract  of  sale  had  been  exe- 
cuted and  acknowledged,  Upper  dictated 
the  following  to  his  stenographer,  which 
wa8  afterwards  transcribed  on  the  envelop 
in  which  the  timber  contract  was  inclosed: 

National  Bank  of  Commerce 

City. 

Gentlemen: — 

Please  deliver  the  inclosed  to  Frank  J. 
King  on  or  before  April  15th,  upon  the  re- 
ceipt of  $5,800.     Upon  the  receipt  of  the 
above  amount,  place  the  same  to  my  credit. 
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— and  signed  the  same.  The  parties  there- 
upon repaired  to  the  bank,  and  the  pa- 
pers were  delivered  to  the  assistant  cash- 
ier, who  noted  the  following  on  the  envel- 
op containing  the  timber  contract,  in  the 
presence  of  the  parties:  "By  3:00  p.  H. 
Apr.  15,  1908,  to  be  returned  to  Upper" — 
and  at  the  request  of  the  bank,  the  plain- 
tiff Frank  J.  King  signed  his  name  on  the 
comer  of  the  envelop  for  identification. 
The  $5,800  was  not  paid  on  or  before  April 
15th,  at  3  P.  M.,  and  the  papers  were  re- 
turned to  the  defendant  at  the  expiration 
of  that  period.  The  present  action  followed 
to  specifically  enforce  the  contract  of  sale 
or  escrow  agreement,  and  from  a  judgment 
in  favor  of  the  plaintifiFs  the  present  ap- 
peal   is    prosecuted. 

In  the  consideration  of  this  appeal  we 
must  not  lose  sight  of  the  fact  that  two 
contracts  are  involved:  First,  the  oral 
contract  of  sale;  and,  second,  the  escrow 
agreement.  Under  all  the  authorities, 
the  former  will  not  support  an  action  for 
specific  performance,  because  tlie  contract 
was  not  reduced  to  writing,  and  there  was 
no  part  performance  to  take  the  case  out 
of  the  statute  of  frauds.  If,  therefore,  we 
view  this  as  an  action  to  enforce  specific 
performance  of  the  oral  contract  of  sale, 
the  action  must  fail;  and  if  we  view  it  as 
an  action  to  enforce  specific  performance 
of  the  escrow  agreement,  the  same  result 
must  follow;  for  we  find  in  the  record  no 
proof  of  any  such  agreement.  The  respond- 
ent Frank  J.  King  testified  that  he  had  no 
knowledge  of  the  contents  of  the  agreement 
indorsed  on  the  envelop  containing  the  con- 
tract of  sale  until  after  the  16th  day  of 
April,  1908,  and  that  he  did  not  consent 
to  any  such  agreement.  The  court  below 
found  with  the  respondents  on  this  point; 
but,  if  we  accept  that  finding  as  correct, 
it  will  not  aid  them,  for  if  they  have  suc- 
ceeded, in  showing  that  this  was  not  the 
escrow  agreement,  they  have  equally  suc- 
ceeded in  showing  that  there  was  no  es- 
crow agreement  at  all.  If  the  respondents 
did  not  consent  to  and  are  not  bound  by  the 
agreement  indorsed  on  the  envelop,  it  is 
very  apparent  that  the  appellant  did  not 
consent  to  and  should  not  be  bound  by 
any  other  agreement.  The  effect  of  the  re- 
spondents' testimony  is  to  prove  that  there 
was  no  escrow  agreement  independent  of 
the  oral  contract  of  sale.  In  other  words, 
their  sole  contention  is  that  they  did  not 
enter  into  a  particular  contract;  they  do 
not  claim  that  they  entered  into  any  other 
or  different  contract,  but  simply  assumed 
that  the  escrow  agreement  fixed  the  same 
time  for  performance  as  the  oral  contract 
of  sale.  That  is,  they  attempt  to  prove 
an  escrow  agreement  by  proving  the  terms 
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of  an  oral  contract  for  the  sale  of  an  in- 
terest in  land.  If  we  eliminate  from  this 
case  all  reference  to  the  oral  contract  of 
sale — and  we  think  we  must, — there  is  not 
even  the  semblance  of  an  escrow  agreement 
left.  The  appellant  simply  deposited  his 
contract  with  the  bank,  with  the  explicit 
direction  that  it  should  be  returned  to  him 
if  not  taken  up  by  a  certain  date.  The  con- 
tract was  not  taken  up  within  the  time  lim- 
ited, and  was  properly  and  rightfully  re- 
turned to  the  appellant  at  the  expiration  of 
that  period.  It  seems  to  us  that,  under  these 
admitted  facts,  there  is  nothing  left  for  the 
respondents,  except  to  fall  back  on  their 
nonenforceable  oral  agreement.  In  thus 
disposing  of  this  case  we  have  assumed  that 
it  was  competent  to  prove  the  terms  of  the 
escrow  agreement,  as  contradistinguished 
from  the  contract  of  sale,  by  oral  testi- 
mony; but  upon  that  question  the  authori- 
ties are  in  conflict.  Nichols  v.  Oppcrmn'nn, 
6  Wash.  618,  34  Pac.  162;  Manning  v.  Fos- 
ter, 49  Wash.  541,  18  L.R.A.(N.S.)  337,  126 
Am.  St.  Rep.  876,  06  Pac.  233,  16  A.  &  E. 
Ann.  Cas.  95.  In  the  former  case  it  was 
held  that  the  condition  upon  which  a  deed 
is  deposited  in  escrow  may  be  proved  by 
parol,  where  there  is  a  previous  valid  con- 
tract to  convey.  The  qualification  that 
there  must  be  a  previous  valid  contract 
to  convey  was  ignored  or  overlooked  by  this 
court  in  the  latter  case  of  Manning  v. 
Foster,  supra.  We  deem  it  unnecessary  at 
this  time  to  attempt  to  reconcile  these 
cases  further  than  to  say  that  the  several 
opinions  in  Campbell  v.  Thomas,  42  Wis. 
437,  24  Am.  Rep.  427,  upon  which  the  for- 
mer case  was  based,  are  entitled  to  grave 
consideration  in  considering  the  question 
here    involved. 

For  the  foregoing  reasons  the  judgment 
is  reversed,  with  directions  to  dismiss  the 
action. 

Chadwick,  Gose,  and  Morris,  JJ.,  con- 
cur, 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  April  1,  1910: 

In  a  petition  for  a  rehearing  filed  in  this 
cause,  the  respondents  insist  that  they  are 
at  least  entitled  to  recover  the  $200  paid 
on  the  option  on  contract  of  sale.  This 
question  was  not  involved  on  the  original 
hearing,  and  was  not  so  much  as  referred 
to  in  the  briefs.  We  are  therefore  asked  to 
grant  a  rehearing  nor  the  purpose  of  liti- 
gating a  new  question.  We  are  unwilling 
to  adopt  such  a  practice,  but  the  dismis- 
sal will  be  without  prejudice  to  a  new  ac- 
tion for  recovery  of  that  amount.  To  this 
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extent  the  original  opinion  is  moiirj-: 
but  in  all  other  respects  the  rebearis^  j 
denied. 


WASHINGTON    SUPREME  OOnCT. 
AL  DENSMORE  et  aL,  Rctpt>. 

V. 

EVERGREEN  CAMP  NO.  147,  WOODMES 
OF  THE  WORLD,  et  al.,  ilpptt. 

(—  Wash.  — ,  112  Pac  255.) 

Nalsance  —  andertakinic  establlslnac«. 

The  maintenance   of   an  imdertakiB^ » 
tablishment  in  a  residence  part  of  a  r.ti 
within  a  few  feet  of  neighboring  reside:^ 
may  be  enjoined  by  their  owners  as  i  c  * 
sanoe,  in  view  of  the  probable  interferr* 
with    the    comfortable   enjoymeDt  of  tW. 
property  by  the  depressing  effect  of  tLe  *' 
minders    of   mortality,    and   the  escape   t 
noxious   odors   and   gasea    from  tbe  c*^ 
icals  used  in  the  business;   aod  it  U  - 
material  that  the  owner  of  the  biisin«<« 
tends  to  reside  in  the  upper  stories  of  u 
building. 

(December  16,  ]9ia) 

APPEAL  by  defendants  from  a  item  '• 
the  Superior  Court  for  Sooboa^ 
County  granting  a  temporary  injuortkc 
restraining  them  from  carrying  on  u  >' 
dertaking   business.      Affirmed. 

The  facts  are  stated  in  the  opinioB. 

Messrs.  Noah  Shakespeare  and  Bf  U  i 
Anderson,    for   appellants: 

The  undertaking  business  is  not  i  n 
sance  per  «e. 

Westcott  V.  Middletou,  43  N.  J.  E4  ♦"' 
11   Atl.   490. 

The  presumption  is  that  it  vili  be  *' 
managed  as  not  to  constitute  a  nuisiMx 

31   Cyc.   Law  A  Proc   p.  333;  Bo«i 
Mauzy,  117  Ind.  258,  19  N.  E.  526;  Ht*M 

Sote.  —  Undertaker's   eUabliakment  0 

nuisance. 

On    the   question    of    b11ri.1l  grouB<^<   * 
nuisances,    see    note    to    Clinton  Cemit''' 
Asso.  V.  McAttee,  post,  — . 

The  only  additional  case  found  to  d:9c*' 
the  question  in  the  foregoing  title  i<  ^^^* 
cott  V.  Middleton,  43  N.  J.  Eq.  478.  H  i- 
490,  which  is  distinguished  in  Dc^syon  < 

EVEBGREEN    CaMP   No.    147,    W.  W.    U^' 

Westcott  Case  an  injunction  was  *>*^' 
against  the  maintenance  of  an  nn^ru* 
ing  establishment  on  the  lot  adiciri'« 
the  one  on  which  the  plaintiff  m^^-^ 
It  appeared  that  no  noxious  ^'p^'* 
germs  of  disease  were  noticed  sa  a  ^*^ 
of  the  business,  and  that  the  a^^ 
feature  of  olTensiveness  resulted  froa  J ' 
plaintifTs  sensitive  nature  and  Teptt«w|^* 
to  anything  pertaining  to  destlL   b  ^- 
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r.  Thomson,  35  Wash.  119,  76  Pac.  734; 
PcKjplc  use  of  Howard  v.  Cobb,  10  Colo. 
A  pp.  478,  51  Pac.  523;  O'Reilly  v.  Perkins, 
22  R.  I.  304,  48  Atl.  6;  Brown  v.  Rea, 
loO  Cal.  ni,  88  Pac.  713;  Prokop  v.  Gulf, 
L\  A  S.  F.  R.  Co.  34  Tex.  Civ.  App.  520, 
79  S.  W.  101;  Stone  v.  Oconomowoc,  71 
Wis,  155,  36  N.  VV.  829;  High,  Inj.  4Ui 
3d.    §   34. 

Cqiiity  will  not  restrain  that  which  is 
not  a  nuisance  per  sc,  upon  the  claim  that 
it  may  be  so  used  or  conducted  as  to  con- 
stitute a  nuisance. 

Dalton  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co 
144  Ind.  121,  43  N.  E.  130;  Winsor  v.  IFan- 
aon,  40  Wash.  423,  82  Pac.  710;  King  v. 
Flamill,  97  Md.  103,  54  Atl.  625;  Hems- 
lev  v.  Rew,  53  N.  J.  Eq.  241,  31  Atl.  210; 
High,  Inj.  4th  ed.  §  742;  29  Cyc.  Law  & 
Proc.  p.  1223. 

Cach  citi7.en  holds  his  property  subject 
to  the  right  of  his  neighbor  to  devote  his 
property   to   any    lawful   business. 

Siskiyou  Lumber  k  Mercantile  Co.  ▼. 
Rostel,  121  Cal.  511,  53  Pac.  1118;  Galla- 
-hor  V.  Flury,  99  Md.  181,  57  Atl.  672. 

Messrs.  Cooley  &  Horan  and  R.  Mtil- 
irlliill,  for  respondents: 

The  use  of  property  which  materially  in- 
terferes with  the  physical  comfort  of.  those 
ivho  live  in  the  neighborhood,  or  which 
seriously  impairs  the  comfortable  enjoy- 
ncnt  of  their  homes,  is  a  nuisance. 

21  Am.  &  Eng.  Enc.  Law,  p.  686;  Lowe 
r.  Prospect  Hill  Cemetery  Asso.  58  Neb. 
)4,  46  L.R.A.  238,  78  N.  W.  488;  Gilford 
r.  Babies'  Hospital,  21  Abb.  N.  C.  159,  1 
N".  Y.  Supp.  448;  Rodenhausen  v.  Craven, 
141  Pa.  546,  23  Am.  St.  Rep.  306,  21  Atl. 
r74;  Baltimore  v.  Fairfield  Improv.  Co. 
<7  Md.  352,  40  L.R.A.  495,  67  Am.  St. 
Elep.  344,  36  Atl.  1081;  Dittman  v.  Repp, 
SO  Md.  521,  33  Am.  Rep.  325;  Deaconess 
Elome  &  Hospital  v.  Bontjes,  207  111.  553, 
54  L.R.A.  215,  69  N.  E.  748;  Mlley  v. 
VHearn,  13  Ky.  L.  Rep.  834,  18  S.  W.  529; 
dickers  v.  Durham,  132  N.  C.  880,  44  S. 
S.    685. 


Chadwlcky  J.,  delivered  the  opinion  of 
the  court: 

Hewitt  avenue  is  the  principal  business 
street  in  the  city  of  Everett.  Wall  street 
runs  parallel  thereto.  One  of  the  cross 
streets  is  Hoyt  street.  A  business  block 
runs  back  from  Hewitt  avenue  120  feet. 
The  remainder  of  the  block  on  Hoyt  street 
is  occupied  by  residences.  The  next  block 
to  the  south  is  entirely  given  up  to  resi- 
dences, so  that,  in  the  opinion  of  a  wit- 
ness who  had  been  in  the  real  estate  busi- 
ness for  ten  years  in  the  city  of  Exierett, 
the  property  owned  and  occupied  by  the 
plaintiffs  was  situate  in  a  residence  dis- 
trict. A  short  time  before  this  action  was 
begun.  Evergreen  Camp  No.  147,  Woodmen 
of  the  World,  had  moved  a  three-story 
building,  formerly  used  as  a  residence,  on- 
to lots  26  and  27.  PlaintifTs  Densmore 
are  the  owners  of  lots  28  and  29,  and  plain- 
tiffs Mathewson  are  the  owners  of  lots  23 
and  24.  The  building  owned  by  the  Wood- 
men Camp  now  stands  within  3  or  4  feet 
of  the  Densmore  residence,  and  about  35 
feet  from  the  Mathewson  residence,  being  be- 
tween the  two.  At  about  the  time  the  build- 
was  moved  onto  the  lots,  it  was  leased  by 
the  Woodmen  Camp  to  defendants  Mauls- 
by,  who  purposed  to  start  an  undertaking 
establishment  therein.  Plaintiffs  protest- 
ed to  one  or  more  of  the  officers  of  the 
camp,  and,  this  proving  of  no  avail,  the 
present  action  was  begun,  resulting  in  a 
temporary  injunction  after  a  full  hearing 
upon  the  facts.  Testimony  offered  to  show 
that  the  property  of  respondents  would  be 
depreciated  in  value  was  excluded  by  the 
court. 

That  an  undertaking  establishment  is  not 
a  nuisance  per  se  may  be  assumed  without 
citing  authority.  It  is  further  shown  that 
it  is  the  purpose  of  the  appellant  Maulsby 
to  maintain  every  sanitary  precaution 
known  to  the  profession  of  morticians.  The 
question  before  us  is  whether  such  an  estab- 
lishment by  reason  of  its  location,  and  be- 
ing operated  in  a  legitimate  manner,  may 


T\<r  with  the  contention  that  the  business 
;va8  a  nuisance  per  se,  and  after  referring 
:o  the  general  rules  as  to  what  constitutes 
iuch  a  nuisance,  the  court  said  that  the  in- 
jury must  lie  physical,  as  distinguished 
'rom  purely  imaginative,  and  that  before  a 
;rade  or  business  can  be  declared  to  be  a 
luisance  per  se,  it  must  be  made  to  appear 
■fiat  it  necessarily  works  injury,  discom- 
'ort,  or  annoyance  to  the  property  or  per- 
)OTi8  of  citizens  generally  who  may  be  so 
;irciinistanccd  us  to  come  within  its  in- 
luence.  "The  results  of  my  inquiries,"  con- 
cluded the  court,  "are  that,  while  the  de- 
'endant  has  no  right  to  conduct  his  busi- 
ness so  as  to  endanger  or  threaten  the 
31   I..R.A.(N.S.)  39 


health  of  the  complainant,  or  to  make  his 
home  uncomfortable,  either  by  filling  the 
air  with  noxious  vapors  or  the  germs  or 
seeds  of  disease,  the  evidence  does  not  show 
that  he  has  done  either;  and  that  the 
business  of  an  undertaker  is  not  a  nuisance 
per  se.** 

The  question  of  the  constitutionality  of 
restrictions  on  the  business  of  undertaking 
was  considered  in  Wyeth  v.  Thomas,  23 
L.R.A.  (N.S.)  147,  and  the  note  thereto 
appended,  and  in  People  ▼.  Hinge,  27 
L.R.A.(N.S.)    528. 

A  note  on  regulations  of  burials  and 
cemeteries  is  to  be  found  in  27  L.R.A. 
(N.S.)  260.  L.  A.  W. 
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be  or  become  a  ninsance  within  the  defini- 
tion of  the  stntute  of  this  state.  In  the 
case  of  Everett  v.  Paschall,  — Wash. — , — 
L.R.A.(N.S.)— ,  111  Pac.  879,  we  called  at- 
tention to  the  fact  that  the  question  of  nui- 
sance or  no  nuisance  cannot  be  determined 
by  reference  to  the  rules  of  the  common 
law,  but  that  each  case  must  be  considered 
upon  its  own  facts.  For  in  this  age,  when 
population  is  becoming  more  and  more  con- 
gested in  the  cities,  it  would  be  manifestly 
unfair  to  grant  injunctive  relief  only  in 
those  cases  >vhere  the  object  attacked  was 
a  nuisance  per  se,  when  other  circumstan- 
ces or  conditions  intervene  which  might 
tend  to  destroy  the  repose  and  comfort  of 
a  part  of  a  city  or  town  given  over  to 
homes.  In  this  case  as  in  that^  the  ele- 
ment of  comfort  and  repose  in  the  enjoy- 
ment of  the  home  becomes  an  essential  ele- 
ment of  our  inquiry;  for  it  is  not  only 
shown  by  the  evidence,  but  it  may  be  ac- 
cepted as  within  the  common  knowledge 
of  man,  that  the  immediate  presence  of 
those  muto  reminders  of  mortality,  the 
hearse,  the  chapel,  tlie  taking  in  and  carry- 
ing out  of  bodies,  the  knowledge  tliat  with- 
in a  few  feet  of  tlie  windows  of  one's  dwell- 
ing house,  where  the  family  sleep  and  eat 
and  spend  their  leisure  hours,  autopsies 
are  going  on,  tliat  the  dead  are  there, — can- 
not help  but  liave  a  depressing  effect  upon 
the  mind  of  the  average  person,  weakening, 
as  the  testimony  shows,  his  physical  resist- 
ance, and  rendering  him  more  susceptible 
to  contagion  and  disease.  There  is  evi- 
dence tending  to  ihow  that  noxious  odors, 
gases,  especially  tliose  arising  from  the 
deodorants  used  in  cleansing  the  premises, 
would  permeate  the  homes  of  respondents; 
that  there  is  danger  of  infection  and  con- 
tagion from  the  pro.ximity  of  the  morgue 
and  the  possibility  of  flies  passing  from  one 
place  to  the  other.  This  testimony  is  sup- 
plied by  physicians  sworn  as  experts.  Their 
testimony  is  denied  or  minimized  by  the 
appellant  Maulsby  and  other  undertakers 
who  were  called  as  witnesses,  but  the  fact 
that  reaf«onable  men  of  fair  minds  differ 
upon  these  questions  impelled  the  trial 
judge  to  find  against  appellants  upon  the 
facts,  and  warrants  us  in  subscribing  to 
his  view  that  the  danger  is  at  least  prob- 
able. **'The  law  tnkes  care  that  lawful  and 
useful  business  shall  not  be  put  a  stop  to 
on  account  of  every  trifling  or  imaginary 
annoyance,  such  as  may  offend  the  taste 
or  disturb  the  nerves  of  a  fastidious  or 
overrefined  person.  But,  on  the  other  hand, 
it  does  not  allow  anyone,  whatever  his 
circumstances  or  condition  may  be,  to  be 
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driven  from   his  home,  or   to  be  «»•• 
to      live     in      it      in    positive     di«c*^:r.-  - 
although    caused    by    a    lawful   and  8.» 
business   carried   on    in    his    Tietnitr. 

m 

maxim,  Sic  utere  iuo  ut  alienum  mm  U^4. 
expresses    the    well-established    doctrir^ 
the   law."     Ross   v.    Bntler,    19   N.  J.  F 
294,  97  Am.  Dec.  654.     We  think  th#  fa- 
as  established  by   the   evidence  and  f   - 
by  the  court  below,  brin^  this  ca<»  f^: 
the  rule  of  the  cases    cited    in  Ever?-t  ' 
PaschaU.  supra;  Deaconess  HomeiH- 
tal  V.  Boutjes,  207  III.  553,  64  L.B.A,  : 
09  N.  E.   748;    Baltimore    v.    Fairfel:    - 
prov.   Co.    87   Md.    352,   40    I-.R.A.  m  »" 
Am.  St.  Rep.  344,  39  Atl.    1081:  ChfTrr 
Williams,  147  N.  C.  452,  125  Am.  St  ^ 
566,   61   S.   E.   267,   15   A.   &   £.  Awl  li- 
715. 

In  Barnes  v.  ITathorn,  54  Me.  124.  it-- 
had  been  erected  within  44  feet  of  tie  -U- 
tiff's   dwelling,    in    which    dead  bodi?^  i> 
been  kept.    They  were  finally  remoTwi  •  • 
after  a  lapse  of  six  years  a  body  w»»  i'>  • 
in  the  tomb.     In  reversing  a  jiidgaws*. 
nonsuit,  the  court  said :     "It  was  onh  b  •  • 
15  paces  from  the   windows    of  bia  i :  . 
and    sitting   room.      It    was    cerUinlj 
a   very   cheering   or    exhilarating  pr«?>: 
which   met   the  plaintifTs    vision  wb*^  ' 
he  looked   abroad.     How   far   to  a  mrz 
ordinarily  nervous  temperament,  or  i'> ' 
of  a  sensitive  nature,  who  shnnik  fma  : 
constant    view    of    this    fixed    roemoriji 
death  and  decay,  this  erection  mi*rl)t  j- 
injurious  to  health,  it  is  impossible  t"  ^ 
.     .     .     In   addition    to    this,    we  hav^e  t 
testimony  of  the  physicians  called  oa  t  • 
trial,  that  any  emission    from  dead  h^i-- 
in  that  tomb  might  be  injurious  to  hn: 
bodily    and    mentally.      It    had    pmrp^  •* 
before,   and   might   again.      A    siitsie   *■ 
might  not  be  so  liable  to  create  dti'.'.} 
noxious  effluria  as  a  larger   number.    F 
it  would  be  of  the  same  general  ebA.d' 
and    might   of    itself   prove    uncomforta 
if  not  positively  unliealtby.'*     The  f»rt  !   ' 
some  courts   have   not  drawn   a  cni.f>>*' 
line  between  nuisances  per  se,  where  x^^  ' 
jury   is   real    and   hurtful    to   the  pk,t>f- 
senses,  and  those  cases  where  the  na'Mi' " 
is   mental    or    destructive    of   comfort  «" 
repose,  has  led  to  much  confusion.    Bu'  * ' 
rule   that   a  thing  may   or   may  not  S^  - 
nuisance  according  to  the  manner  ia  v:  - 
it   is    used,    or    the    situation    in    ^^ 
it  is  placed,  or  the  time  it  has  been  nnX 
on   without   complaint,   when   nteasnrrd  ** 
the  mind  and  taste  of  the  a\-era^  citi;^ 
furnishes  a  guide  a»  certain  as  it  i«  T^^ 
aible  to  state  a  n&&   in   a  class  of  e^^ 
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where,  at  best,  there  must  be  an  element 
of    compromise. 

The  case  of  Westcott  v.  Middleton,  43  N. 
J.  Eq.  478,  11  Atl.  490,  is  relied  upon  by 
appellants.  It  is  the  only  case  cited,  and, 
so  far  as  we  have  been  able  to  discover,  it 
is  the  only  case  in  the  books  where  it  was 
sought  to  restrain  an  undertaking  estab- 
lishment. It  is  seemingly  in  point,  yet  it 
may  be  distinguished  from  the  case  at  bar. 
There,  so  far  as  the  decision  indicates,  the 
undertaking  establishment  was  in  the  most 
populous  section  of  the  city.  We  may  as- 
sume that  it  was  not  in  a  residence  sec- 
tion, for  the  lower  floor  of  the  building  oc- 
cupied by  the  complainant  was  given  over 
to.  business  purposes,  the  upper  floors  only 
boing  occupied  for  residence  purposes,  and, 
further,  the  establishment  had  been  carried 
on  without  complaint  for  eleven  years. 
Furthermore,  the  court  found  that  the  com- 
plainant was  of  a  supersensitive  nature, 
rather  than  one  possessed  of  the  plain, 
sober,  and  simple  notions  prevailing  among 
the  English  people,  as  is  stated  in  the 
l>ooks;  that  he  had  a  horror  of  such  things 
in  excess  of  the  ordinary  person,  so  much 
so  that  in  the  seventy-two  years  of  his  life 
be  had  not  attended  to  exceed  half  a  dozen 
funerals.  We  think,  from  -reading  that 
o[>inion,  that  it  comes  within  the  rule  an- 
nounced in  Gilbert  v.  Showcrraan,  23  Mich. 
448,  where  the  complainant  had  taken  up 
bis  residence  over  a  store  in  a  part  of  the 
city  chiefly  given  up  to  business,  and  then 
sought  to  restrain  the  operation  of  a  steam 
flouring  mill  located  on  adjoining  prop- 
erty. Chief  Jnitice  Cooley,  who  rendered 
the  opinion  of  the  court,  speaking  of  of- 
fensive trades,  said:  "Even  the  most  of- 
fensive trade,  as  we  have  seen,  is  allowed 
to  be  carried  on  in  a  remote  place,  and  this 
means,  not  &  place  remote  from  all  other 
occupations  and  trades,  but  remote  from 
»uch  other  occupation  or  trade  as  would,  be 
ppecially  injured  or  incommoded  by  its 
proximity;  in  other  words,  in  a  place 
which,  in  view  of  its  ofl'ensive  nature,  is  a 
proper  and  suitable  one  for  its  establish- 
ment. The  most  offensive  trades  are  law- 
ful, as  well  as  the  most  wholesome  and 
i^reeable;  and  all  that  can  be  required  of 
the  men  who  shall  engage  in  them  is  that 
itie  regard  shall  be  had  to  fltness  of  locali- 
ty. They  shall  not  carry  them  on  in  a  part 
of  the  town  occupied  mainly  for  dwellings, 
nor,  on  the  other  hand,  shall  the  occupant 
'>f  a  dwelling  in  a  part  of  the  town  al- 
ready appropriated  to  such  trades  have  a 
riplit  to  enjoin  another  coming  in,  because 
>f  its  offensive  nature.  Reason  and  a  just 
regard  to  the  rights  and  interests  of  the 
:>nblic  require  that  in  such  case  the  enjoy- 
ments of  pure  air  and  agreeable  sur- 
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roundings  for  a  home  shall  be  sought  in 
some  other  quarter;  and  a  party  cannot 
justly  call  upon  the  law  to  make  that  place 
suitable  for  his  residence  which  was  jiot 
so  wlien  he  selected  it.  In  the  case  before 
us  we  find  tliat  the  defendants  are  carry- 
ing on  a  business  not  calculated  to  be  spe- 
cially annoying,  except  to  the  occupants 
of  dwellings.  They  chose  for  its  establish- 
ment a  locality  where  all  the  buildings  had 
been  constructed  for  purposes  other  than  for 
residence.  Families,  to  some  extent,  oc- 
cupied  tliese  buildings,  but  their  occupa- 
tion was  secondary  to  the  main  object  of 
their  construction,  and  we  must  suppose 
that  it  was  generally  for  reasons  which 
precluded  the  choice  of  a  more  desirable 
neigliborhood."  The  testimony  in  this  case 
further  shows  that  it  is  the  intention  of 
the  defendant  Maulsby  to  occupy  the  up- 
per stories  of  the  building  as  a  residence, 
but  we  believe  that  this  fact  will  not  take 
this  case  out  of  the  general  rules'  of  the 
law. 

In  Cleveland  v.  Citizens'  Gaslight  Co.  20 
N.  J.  Eq.  201,  205,  Chancellor  Zabriskie, 
who  is  perhaps  more  frequently  quoted  as 
an  authority  upon  the  subject  of  nuisance 
than  any  other  American  jurist,  said: 
"The  discomforts  must  be  physical,  not 
such  as  depend  upon  taste  or  imagination. 
But  whatever  is  offensive  physically  to  the 
senses,  and  by  such  ofTeiisiveness  makes 
life  uncomfortable,  is  a  nuisance,  and  it 
is  not  the  less  so  because  tliere  may  be  per- 
sons whose  habits  and  occupations  have 
brought  them  to  endure  the  same  annoy- 
ances without  discomfort.  Other  persons 
or  classes  of  persons  whose  senses  have 
not  been  so  hardened,  and  who,  by  their 
education  and  habits  of  life,  retain  the 
sensitiveness  of  their  natural  organization, 
are  entitled  to  enjoy  life  in  comfort  as 
they  are  constituted."  Mr.  Bishop,  in  his 
Non-Contract  Law,  §  418,  has  stated  the 
underlying  principle  in  this  class  of  cases 
as  follows:  "Two  things  essential  to  gen- 
eral prosperity  and  happiness  are  useful 
trades,  whereby  people  are  supplied  with 
things  necessary  in  life,  and  healthful  and 
peaceful  dwellings.  .  .  .  The  courts,  in 
administering  justice  between  them,  neces- 
sarily require  each  to  lay  aside  something 
of  what  pertains  to  mere  convenience  and 
comfort,  yet  they  permit  each  to  stand  so 
far  on  its  own  rights  as  not  to  be  de- 
stroyed." 

The  decree  of  the  lower  court,  being  thus 
sustained  by  the  authorities  upon  the  sub- 
ject, is  affirmed. 

Rndkin,  Ch.  J.,  and  Morris,  Dunbar , 
and  Crow,  JJ.,  concur. 
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KENTUCKY  COURT  OP  APPEALS. 

THOMAS  R.  EWING  and  Wife,  Appts., 

▼. 

CITY  OF  LOUISVILLE. 

(—  Ky.  — ,  131  8.  W.  1010.) 

Surface  water  —  obstruction  —  public 
Improvement  —  compensation. 

1.  The  obstruction  of  the  flow  of  surface 
water  upon  abutting  property  to  its  injury, 
by  the  construction  of  an  alley  without 
drainage  facilitiesi  entitles  the  property 
owner  to  compensation,  under  a  constitu- 
tional provision  allowing  compensation  for 
property  injured  or  destroyed  by  public 
improvements. 

Damages  —  public  improvement  —  evi- 
dence of  benefits. 

2.  Evidence  of  the  appreciation  in  value 
of  the  property  because  of  the  improve- 
ment is  not  admissible  in  mitigation  of 
damages  for  damming  back  water  upon 
abutting  property  by  the  construction  of  an 
alley,  to  its  injury. 

(November  23,  1910.) 

APPEAL  by  plaintifTs  from  a  judgment 
of  the  Common  Pleas  Branch,  First 
Division,  of  the  Circuit  Court  for  Jefferson 
County,  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  injuries 
to  plaintiff's  property  alleged  to  have 
been  caused  by  the  obstruction  of  the  flow 
of  surface  water  thereon.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.   S.  Hogne  for  appellants. 

Messrs.  Clayton  B.  Blakey  and  Leon 
P.  Lewis,  with  Mr.  Huston  Qnlnn,  for 

appellee : 

There  could  be  no  recovery  unless  the 
construction  of  the  alley  complained  of  was 
done   negligently, — it  being  original   work. 

Owensboro  v.  Hope,  128  Ky.  524,  15 
L.R.A.(N.S.)  996,  108  S.  W.  873;  Hay  v. 
Lexington,  114  Ky.  665,  71  S.  W.  867. 

The  evidence  as  to  measure  of  damage 
was  proper,  but  if  erroneous  the  error  was 
harmless,  since  the  verdicts  for  defendant 
were  clearly  based  on  the  theory  that  the 
city  was  not  negligent,  and  not  on  a  theory 
that  no  damage  was  shown. 

Robinson  v.  Hill,  23  Ky.  L.  Rep.  2095, 
66  S.  W.  623;  Brown  v.  M'Connel,  1  Bibb, 
265. 

Note.  •»  The  liability  of  municipal  cor- 
poration for  damming  back  surface  water 
oy  the  grading  of  a  street  is  discussed  in 
notes  to  Johnson  v.  White,  65  L.R.A.  250, 
and  Hume  v.  Des  Moines,  29  L.R.A.(N.S.) 
126. 

The  measure  of  damages  recoverable  from 
a  municipal  corporation  for  overflow  from 
defective  sewer  or  street  is  discussed  in  a 
note  to  McHenry  v.  Parkersburg,  29 
L.R.A.(N.S.)  860. 
Jl  L.R.A.(N.S.) 


Settle,  J.,  delivered  tbe  opinios  d  qe 
court : 

This   action   was  brought  by  ti»  ifser 
lauts  Thomas  R.  Ewiiig  and  his  wife,  Be? 
Ewing,  to  recover  of  tbe  appellee,  dtr  - 
Louisville,   damages   for  the  allefcd  t»/. 
ing  of  a  lot  in  Parkland,  a  suburb  of  hsu- 
ville,   the   property   of   Mrs.  Kwing,  br  ■ 
obstructing  the  natural  flow  of  tbe  nrfia 
water   thereon,   and    diverting  auat  frr 
its  natural  channels,  as  to  cause  it  to  o»c 
flow  her  premises,  cellar,  stable,  uA  pn^ 
and    stand   therein    and    upon  the  kit  2 
great  and   unusual   quantities,  tbenbj  :: 
juring  the   property,   neoessitatin;  nftn 
thereon,   and   diminishing  its  market  c: 
rental   value.     The   injuries  to  tppeOusi 
lot  complained  of  resulted  from  ikt  cot 
struction  by  appellee  of  an  alley  oortk  r: 
in  the  rear  thereof,  without  proridi^h 
the  escape  of  the  surface  water,    itcc^i^ 
ing  to  the  evidence,  tbe  two-story  dn"/: 
house  on  the  lot  fronted  on  Viiginift  wak 
and  stood  on  an  elevated  part  of  tbe  gnci 
from  which  there  was  a  natural  inkv. 
toward  the  rear  of  the  house,  letdicf  s- 
to  a  pond  or  series  of  ponds  nme  difu^t 
from    the    premises,    and    that  tppeCeei 
servants,  in  constructing  the  slley,  devsSK 
it  somewhat,  above  the  rear  of  appenu:> 
lot,  and,  by  erecting  18-inch  eorbiBf  tSar. 
the  alley,  formed  a  dam  which  eaagbt  1: 
so  obstructed   the  surface  water  tbat  )m: 
been  wont  to  flow  from  the  lot  isto  the  i^ 
jacent  ponds,  as  to  cause  it  to  eoQect  is: 
form   a   pond   on   the   lot,  from  vtic^  i 
backed  into  the  cellar  of  the  re8ideiee.c* 
into   the   stable   and   privy,  and  tbeit  n- 
mained,  to  the  injury  of  the  propertr  1*: 
loss  of  its  use  to  appellants  and  tbeirt& 
ants. 

Much  of  appellants'  evidence  teaded  t* 
prove  that  the  flooding  of  the  lot  etc: 
have  been  prevented '  if  appellee,  ifi  v^ 
structing  the  alley,  had  provided  a  pi]*  ^ 
culvert  for  carrying  the  surface  water  tbc^ 
from.  In  resistance  of  a  recovery,  >pp(^ 
interposed  the  defense  that  tbe  allc;  n* 
properly  constructed  according  to  the  gnd' 
plan,  and  specifications  adopted  by  >  ot^ 
ordinance,  and  the  work  snperinteidfd  ^' 
the  city  engineer ;  that  appellee  vtf  ^ 
liable  for  the  damages  claimed  by  ifp 
I  ants,  as  the  work  was  originil  w^^ 
tion  and  properly  done.  On  tbe  trial  R^ 
ceeding  the  completion  of  tbe  imo-  ^ 
jury  returned  a  verdict  for  appellee.  I*' 
verdict  and  the  judgment  entered  tbciv 
the  circuit  court  set  aside,  an^  f*^ 
appellants  a  new  trial.  Tberespoi,  >?- 
pellee  moved  the  court  to  oet  aiidc  ty 
order  granting  the  new  trial,  and  rtfSf' 
the  verdict  and  judgment  in  its  fivor.  i-" 
court  overruled   appellee's  notioi,  u^  ^ 
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that  ruling  appellee  excepted.  The  second 
trial  likewise  resulted  in  a  verdict  and 
judgment  for  appellee.  Appellants  again 
entered  motion  for  a  new  trial,  but  the 
motion  was  overruled,  and  from  the  judg- 
ment last  entered,  this  appeal  is  prose- 
cuted. But  appellee  has  not  prosecuted  a 
cross  appeal  from  the  judgment  overruling 
its  motion  to  set  aside  the  order  granting 
appellants  the  new  trial. 

We  are,  however,  .of  opinion  that  the 
granting  of  the  new  trial  was  proper,  as 
the  instructions  given  on  the  first  trial, 
as  well  as  those  gfYen  on  the  last,  were  er- 
roneous. We  are  clearly  of  opinion  that 
the  circuit  court  erred*  in  its  adoption  of 
the  theory  upon  which  it  instructed  the 
jury  in  tliis  case.  Tli^  case  is  not  one  for 
which  consequential  damages  to  adjacent 
property,  from  the  establishment  of  the 
original  grade  adopted  in  constructing  the 
alley,  are  sought  to  be  recovered  by  the 
owner,  and  which,  as  held  in  Owensboro 
v^  Hope,  128  K;r.  524,  15  L.R.A.(N.S.)  996, 
108  S.  W.  873,  are  not  recoverable;  but  it 
is  a  case  in  which  recovery  of  damages  is 
permitted  by  §  242  of  the  present  Consti- 
tution, which  enlarged  a  similar  provision 
of  the  previous  Constitution,  by  allowing 
compensation  for  property  "injured  or  de- 
stroyed," as  well  as  that  taken  for  public 
use,  as  was  alone  provided  by  the  former 
Constitution.  The  right  of  recovery  upon 
such  facts  as  are  here  presented  has  been 
recognized  by  this  court  in  the  following 
cases:  Pickerill  v.  Louisville,  125  Ky.  229, 
100  S.  W.  873;  Thoman  v.  Covington,  23 
Ky.  L.  Rep.  117,  62  S.  W.  721;  Louisville 
&  N.  R.  Co.  V.  Cornelius,  111  Ky.  752,  64 
S.  W.  732;  Finley  v.  Williamsburg,  24  Ky. 
Xi.  Rep.  3336,  71  S.  W.  502;  Madisonville  v. 
Hardman,  29  Ky.  L..Rep.  253,  92  S.  W. 
930;  Central  Covington  v.  Reiser,  122  Ky. 
715,  92  S.  W.  973. 

The  flooding  of  appellants'  lot  was  caused 
not  from  an  imperfect  grading  of  the  alley, 
but  from  appellee's  failure,  in  constructing 
it,  to  provide  by  culverts,  pipes,  or  other- 
wise, for  draining  the  lot  of  the  surface 
water  that  the  alley,  when  completed,  ob- 
structed and  prevented  from  escaping  as 
was  its  wont  before  the  alley  was  made. 
Such  failure,  if  established  by  proof,  would 
authorize  a  recovery  by  appellants  of  the 
damages  sustained.  The  instructions  given 
by  the  circuit  court  on  the  two  former 
trials  were  misleading.  When  the  case  is 
again  tried,  the  instructions  should  con- 
form to  the  view  of  the  law  expressed 
above. 

The  rule  approved  by  this  court  as  to  the 
measure  of  damagea  in  a  case  like  this  is 
that,  where  the  injury  or  nuisance  com- 
plained of  is  permanent,  the  measure  of 
31  L.R.A.(N.S.) 


recovery  is  the  depreciation  in  the  market 
value  of  the  property,  and  the  one  recovery 
must  suffice.  Central  Consumers'  Co.  v. 
Pinkert,  122  Ky.  720,  92  S.  W.  957,  13 
A.  &  E.  Ann.  'Cas.  105.  If,  however,  the 
injury  to  the  property  is  temporary  in  its 
character,  that  is,  such  as  can  be  remedied 
by  abating  the  nuisance  or  removing  the 
cause  of  the  injury,  and  readily  repairing 
the  property,  the  measure  of  damages  is 
the  reasonable  cost  of  repairing  tlie  prop- 
erty, and  the  depreciation  in  its  rental 
value  during  the  period  sued  for,  if  it  be 
rented  out  or  owned  for  renting,  or,  if 
it  be  occupied  by  the  owner,  in  addition  x 
to  the  reasonable  cost  of  repairs,  the  dam-  ' 
age  to  its  use,  that  is,  the  diminution,  if 
any,  in  the  value  of  the  use  of  the  prop- 
erty during  the  continuance  of  the  nuisance 
or  injury,  covered  by  the  period  for  which 
the  action  is  brought.  Pickerill  v.  Louis- 
ville, 125  Ky.  2 J  3,  100  S.  W.  873;  Madison- 
ville V.  Hardman,  29  Ky.  L.  Rep.  253,  92 
S.  W.  930;  Hutchison  ▼.  Maysville,  30  Ky. 
L.  Rep.  1173,  100  S.  W.  331.  It  is  not 
clear  from  the  pleadings  or  proof  whether 
appellants  were  seeking  to  recover  under 
the  first  or  second  measure  of  damages 
stated  above;  but  on  a  retrial  the  court 
can  apply  either  of  them  that  may  accord 
with  the  proof. 

The  evidence  allowed  on  the  former 
trials  for  the  purpose  of  showing  any  ap- 
preciation of  the  value  of  appellants'  prop- 
erty from  the  construction  of  the  alley, 
or  its  convenience  to  them  or  their  ten- 
ants, should  have  been  excluded  by  the 
court.  Such  evidence  is  incompetent,  and 
its  introduction  on  the  next  trial  would 
be   improper. 

For  the  reasons  given,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial  in  conformity  to  the  opinion. 


WASHtNOTON    SUPREME    COURT. 

BOWLES  COMPANY,  Respt, 

V. 

CHARLES  CLARK  and   Wife,  Impleaded, 

etc.,  Appts. 

(69  Wash.  336,  109  Pac.  812.) 

Check  —  of  stranger  —  duty  of  payee. 

1.  One  who  receives  a  check  drawn  to  his 
own  order'  from  the  agent  of  the  drawer. 

Note,  •»  Rights  and  duty  of  one  who  re- 
ceives  a  checlc  or  note  payable  to  his 
otvn  order  front  the  hands  of  one  not 
a  party  thereto. 

An   extended   search   discloses  but   little 
authority  on  this  question. 

As  is  said  in  Bowles  Co.  ▼.  Clabk,  the 
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who  was  not  known  to  him,  assumes  the  ob- 
ligation of  accounting  to  the  drawer  for  the 
proceeds. 
Same  —  performance  of  duty  —  credit 

to  agent. 

2,  The  duty  of  one  who  receives  a  check 
drawn  to  his  own  order  from  the  agent  of 
the  drawer,  who  was  not  known  to  him, 
to  account  to  the  drawer  for  the  proceeds 
thereof,  is  not  performed,  where  the  check 
was  given  to  the  agent  to  purchase  goods 
for  the  drawer,  by  applying  part  of  the 
proceeds  to  debts  of  the  agent  and  paying 
the  balance  to  him  in  cash,  although  one 
of  such  debts  was  due. for  materials  which 
the  agent  had  furnished  the  drawer,  but 
which  the  drawer  did  not  know  had  been 
purchased  on  credit  from  the  payee, — at 
least  when  the  agent  no  longer  had  credit 
with  the  payee, 

(July  14,  1910.) 

APPEAL  by  defendants,  Clark  and  wife, 
from  a  judgment  of  the  Superior  Court 
for  King  County  in  plaintifTs  favor  in  a 
proceeding  to  enforce  a  mechanics'  lien. 
Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Chauncey  Ij.  Baxter  and  John 
R.    Wilson   for   appellants. 

Messrs.  McClure  &  McClure  for  re- 
spondent. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellants  Clark  are  the  owners  of 
certain  real  property  in  the  city  of  Seattle, 
on  which  they  constructed  a  dwelling.  At 
the  time  the  house  was  in  process  of  con- 
struction, defendant  Eraser  was  the  mana- 
ger of  the  Enterprise  Plumbing  Company, 
and  as  such  manager  contracted  with  the 
Clarks  to  furnish  the  necessary  materials 
and  to  do  certain  plumbing  required  by  the 
plans  of  the  house.  After  he  had  par- 
tially performed  his  contract,  he 'informed 
the  appellants  that  the  balance  of  the  ma- 
terial to  complete  the  work  would  cost  be- 
tween $65  and  $70,  and  that  he  did  not 
have  such  materials  and  could  not  obtain 
them  on  credit,  but  that  they  could  be  pro- 
cured from  the  respondent.  The  appellant 
Charles  Clark  thereupon  made  out  a  check 
for  the  sum  of  $70,  payable  to  the  '•^  ^pond- 
en  t,  and  delivered  it  to  Eraser  with  the  re- 


real  question  is  one  of  agency  rather  than  of 
commercial  law,  since  the  party  receiving 
the  paper  is  charged  with  notice,  from  its 
very  form,  that  it  has  its  inception  as  a 
contract  in  his  own  hands. 

In  Sims  v.  United  States  Trust  Co.  103 
N.  Y.  472,  9  N.  E.  605,  where  a  bank  re- 
ceived a  check  on  another  bank,  fronfi^the 
hands  of  one  to  whom  it  had  been  intrusted 
by  the  drawer  with  verbal  directions  to 
deposit  the  same  to  his  credit,  and,  at  the 
intermediary's  request,  delivered  him  a  cer- 
tificate of  deposit  payable  to  himself,  which 
he  subsequently  drew  out  and  converted  to 
his  own  use,  the  court  said:  "The  check 
upon  its  face  imported  the  ownership  of  the 
moneys  represented  in  it  by  Dr.  Sims 
[drawer],  and  his  desire  that  its  custody 
should  be  transferred  from  the  People's 
Bank  to  the  defendant.  This  certain! v  did 
not  warrant  the  defendant  in  supposing  that 
Dr.  Sims  thereby  intended  to  pay  $5,000 
to  Crowell,  or  place  him  for  any  purpose  in 
possession  of  the  fund.  If  he  had  so  in- 
tended, the  check  would  have  been  made 
playable  to  Crowell's  order,  and  there  wouKl 
have  been  no  need  of  the  agency  of  the 
defendant  in  the  transaction.  The  use  of 
the  defendant's  name  as  payee  of  the  check 
indicated  the  drawer's  intention  to  lodge 
the  moneys  in  its  custody  and  place  them 
under  its  control,  and  nothing  -further  than 
this  WPS  inferable  from  the  language  of 
the  check.  The  check,  by  its  terms,  author- 
ized  the  defendant  to  withdraw  from  the 
People's  Bank  a  certain  sum  for  a  purpose 
not  disclosed,  but  fairly  inferable  from  the 
nature  of  the  defendant's  business.  The 
defendant  could  have  refused  to  receive  the 
deposit,  or  act  as  Dr.  Sims's  agent  in  trans- 
ferring the  funds  from  one  custodian  to 
31  L.R.A.(N.S.) 


another;  but  having  accepted  the  office  of 
so  doing,  it  was  bound  to  keep  Dr.  Sims's 
moneys  until  it  received  his  directions  to 
pay  them  out.  The  language  of  the  check 
making  the  funds  payable  only  upon  the 
order  of  the  defendant  imposed  upon  it  the 
duty  of  seeing  that  they  were  not,  through 
its  agency,  improperly  disbursed  after  it 
had  received  them.  They  could  not  safely 
pay  out  such  funds  except  under  the  direc- 
tion of  their  lawful  owner.  ...  It 
dealt  with  him  [agent]  solely  upon  the 
faith  of  the  apparent  authority  inferable 
from  his  possession  of  the  check,  and  if  it 
was  mistaken  in  supposing  that  that  fact 
gave  him  autliority  to  dispose  of  the  fund, 
there  is  no  reason  in  equity  or  justice  why 
it  should  not  be  held  to  the  consequence.s 
of  its  error." 

In  Camp  v.  Sturdevant,  16  Neb.  693,  21 
N.  W.  449,  where  the  check  was  sent  to 
the  payee  by  a  third  person,  a  mere  mes- 
senger, for  the  purpose  of  enabling  the 
payee  to  carry  out  a  certain  arrangement 
between  him  and  the  third  person,  and  in 
no  aspect  to  enable  the  latter  to  obtain 
money  or  credit  thereon,  as  he  did,  the 
defense  was  interposed  that  the  drawer  of 
the  che'^k  received  no  value  therefor.  Thi» 
court,  after  deciding  that  none  of  the  prin- 
ciples of  law  applicable  to  commercial  paper 
could  be  held  to  control  the  case,  said:  **! 
do  not  wish  to  be  understood  as  boldini; 
that  the  defendant,  by  executing  and  de- 
livering the  check  to  the  plaintiff  [pa^'ee]. 
incurred  no  lesfal  liability,  but  that  \\\l,  lia- 
bility, or  rather  the  right  of  the  plaintifT 
against  him,  is  not  that  of  the  holder  of 
negotiable  paper  transferred  before  maturi- 
ty for  value  without  notice  of  any  infirmi- 
ty,   and    received    in    the    usual    course    of 


1910. 


BOWLES  CX).  V.  CLARK. 


615 


quest  tliat  he  get  the  necessary  materials  [ 
from  the  respondent  and  deliver  the  check 
to  it  in  payment.  Fraser  took  the  check 
and  delivered  it  to  the  respondent  as  di- 
rected, but  requested  it  at  the  time  he  did 
so  to  credit  $36.71  thereof  to  a  certain  ac- 
count which  he  had  theretofore  purchased 
for  the  Clark  dwelling  and  for  which  he 
had  not  paid,  to  credit  $18.29  thereof  to 
his  general  account,  and  to  pay  him  the 
balance  of  $15  in  cash.  The  respondent 
cashed  the  check  and  made  disposition  of 
the  money  as  thus  requested.  Later  on 
Fraser  obtained  from  the  respondent  plumb- 
ing supplies  of  the  value  of  $68.74,  which 
were  delivered  at  the  house  of  the  appel- 
lants, and  actually  used  by  Fraser  in  com- 
pleting his  plumbing  contract  with  them. 
During  all  this  time  the  appellants  and 
the  respondent  were  strangers,  having  had 
no  direct  dealings  with  each  other  of  any 
kind  whatsoever.  Within  the  statutory 
time  for  filing  a  materialman's  lien,  tite 
respondent  claiming  that  the  materials  last 
delivered  had  not  been  paid  for,  filed  a 
Hen  on  the  appellants'  dwelling  house,  and 
thereafter  brought  the  present  action  to 
foreclose  the  same.     On  the  trial  the  trial 


judge  entered  a  decree  forclosing  the  lien. 
This  appeal  was  taken  therefrom. 

The  record  does  not  disclose  the  ground 
upon  which  the  trial  judge  rested  his  de* 
cision,  and  we  are  not  otherwise  advised 
as  to  the  reasons  he  deemed  controlling. 
The  respondent's  learned  counsel,  however, 
argue  upon  the  theory  that  the  check  was 
a  negotiable  instrument  coming  into  the 
respondent's  hands  for  value  and  in  due 
course,  and  that  it,  as  a  bona  fide  holder 
tliereof,  was  in  no  manner  liable  to  account 
to  the  appel hints  therefor.  On  this  ques- 
tion they  say  in  the  brief:  "The  check 
came  into  plaintiff's  hands  in  due  couisc 
of  business  for  a  valuable  consideration, 
and  without  notice  of  any  irregularity 
whatever.  It  was  deposited  in  the  bank, 
the  amount  thereof  collected,  and  passed 
to  plaintiff's  credit.  Let  us  suppose  that 
the  additional  supplies  for  which  lien  is 
claimed  had  not  been  furnished.  In  that 
event,  would  Mr.  Clark  be  in  a  position  to 
sue  plaintiff  and  recover  $33.29,  the  amount 
now  in  dispute?  Manifestly  he  could  re- 
cover nothing,  for  the  check,  having  come 
iirto  plaintiff's  hands  for  a  valuable  con- 
sideration, without  notice  of  any  irregular- 


business.  But  that  receiving  the  paper  as 
lie  did,  drawn  payable  to  his  own  order,  he 
is  chargeable  with  a  knowledge  of  the  facts 
as  they  actually  existed  between  the  defend- 
ant and  the  said  Amos  Herr  [third  person], 
and  that  he  cannot  recover  on  the  cause  of 
action  as  set  out  in  his  petition." 

Bristol  Knife  Co.  v.  First  Nat.  Bank,  41 
Conn.  421,  19  Am.  Rep.  517,  discloses  that 
the  check  in  question  was  indorsed  by  a 
corporation  to  which  it  had  been  made 
paj'able,  to  the  order  of  the  cashier  of  a 
certain  bank  in  a  near-i*y  town,  inclosed 
^vith  a  deposit  slip  in  a  sealed  envelop  and 
handed  to  messenger  who  was  not  entirely 
reliable,  as  the  corporation  knew,  for  the 
purpose  of  having  it  deposited;  whereupon 
the  messenger  opened  the  envelop,  destroyed 
the  deposit  slip,  presented  the  check  only 
to  the  bank,  and,  upon  stating  that  the 
corporation  did  not  wish  to  deposit  the 
check,  but  wished  the  cash,  the  money  was 
given  to  him  and  he  absconded.  "The  whole 
case,"  said  the  court,  "resolves  itself  into 
a  mere  question  of  agency.  Had  the  mes- 
senger who  delivered  the  check  at  the  bank 
authority  from  the  plaintiffs  to  receive  the 
money  thereon?  It  is  conceded  that  there 
was  no  authority  in  fact.  The  only  au- 
thority of  the  messenger,  in  fact,  was  to 
deliver  to  the  bank  the  sealed  envelop  con- 
taining the  check  and  deposit  ticket,  have 
the  check  credited  to  the  plaintiffs,  and  get 
the  bank  book.  He  was  not  in  any  sense 
a  general  agent,  he  had  never  done  any. 
business  for  the  plaintiffs  of  any  kind,  and 
was  an  entire  stranger  to  the  ofUcers  of 
the  bank.  He  was  only  a  special  agent, 
and  that,  too,  of  excee<lin.5ly  limited  au- 
thority." And  then  the  court,  after  con- 
.:il    L.ILA.(X.S.) 


sidering  all  the  suspicious  circumstances  so 
apparent  to  the  indorsee  of  the  check, 
reaches  a  decision  in  entire  harmony  with 
Bowles  Co.  v.  Clark. 

In  Vorce  v.  Rosenbery,  12  Neb.  448,  11 
X.  W.  879,  holding  that  a  note  in  the  hands 
of  the  payee  was  subject  to  the  equities 
between  the  maker  and  a  third  person  fron* 
whom  the  consideration  moved,  and  from 
',  whose  hands  the  payee  received  the  note  as 
collateral  security  for  an  indebtedness  ot 
the  third  person,  the  court  intimated  that 
the  result  might  have  been  different  if  the 
latter  had  been  a  party  to  the  note,  as  well 
as  to  the  transaction  in  which  the  note  waj 
given. 

And  in  Chariton  Plow  Co.  v.  Davidson,  16 
Neb.  374,  20  N.  W.  25G,  where  the  note  in 
the  hands  of  the  payee  had  been  fraudu- 
lently obtained  from  the  maker  by  persona 
who  represented  themselves  to  be  the  gen- 
eral agents  of  the  payee,  and  was  without 
consideration,  it  was  hohl  that  the  payeo 
could  not  recover  upon  the  theory  that  it 
w&s  an  indorsee  of  the  note  before  maturity, 
the  court  saying:  "According  to  the  de- 
fendant's [maker  of  note]  tlieory  of  tho 
case,  the  parties  actually  taking  the  said 
note  were  the  agents  of  the  plaintiff  [payee], 
and  whether  they  were  really  so  at  the 
time  of  the  transaction  or  not,  I  think  that 
its  claiming  property  in  and  suing  on  thp 
note  estops  it  to  deny  such  agency." 

Cases  involving  the  rights,  as  against  ac- 
commodation parties,  of  one  who  takea 
paper  from  the  accommodated  party,  arc 
not  within  the  scope  of  the  note,  as  in 
those  cases  the  person  from  whom  the  papei 
is  received  is  a  party  thereto.        E.  M.  S. 
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ity  whatsoever,  became  plaintifTs  property, 
and  plaintiff's  rights  thereunder  could  have 
been  enforced  by  suit,  if  necessary.  .  .  . 
This  check  was  not  received  by  plaintiff 
as  a  loan;  it  was  not  received  by  plain- 
tiff to  be  held  for  Mr.  Clark's  benefit. 
Plaintiff  is  not  in  the  banking  business, 
and  is  entitled  to  have  its  wishes  con- 
sulted before  receiving  money  from  its  cus- 
tomers for  goods  to  be  purchased  later  and 
for  which  money  it  must  account.  So  far 
as  plaintiff  was  informed,  and  so  far  as  the 
record  in  the  case  goes,  plaintiff,  at  the 
time  it  accepted  this  check,  had  no  intima- 
tion that  it  would  be  called  upon  to  fur- 
nish additional  materials*  for  the  dwelling. 
When  the  check  was  presented  to  the  plain- 
tiff, disposition  of  the  proceeds  was  made 
exactly  as  was  requested  by  Mr.  Clark's 
agent,  Mr.  Fraser.  Mr.  Clark's  account 
was  entirely  extinguished,  and  full  value 
was  given  for  the  amount  represented  by 
the  check.  This  was  as  far  as  plaintiff  was 
obliged  to  go." 

The  question  presented  by  the  record  is 
indeed  somewhat  novel,  but  it  has  seemed 
to  us  that  it  cannot  be  solved  by  reference 
to  tbe  laws  relating  to  negotiable  instru- 
ments. The  respondent  was  in  no  sense  a 
purchaser  of  the  check,  nor  was  it  a  holder 
thereof  '4n  due  course,"  as  that  phrase  is 
defined  in  commercial  law.  It  was  the 
payee  named  in  the  check,  and  its  obliga- 
tions to  the  drawer  of  the  check  were  like 
those  of  payees  in  checks  generally;  it  was 
obligated  to  account  to  the  drawer  for  the 
check  or  for  its  proceeds.  The  general  rule 
in  this  respect  was  not  changed  by  the  fact 
that  the  respondent  was  a  stranger  to  the 
drawer  and  did  not  know  the  purposes  for 
which  the  check  was  forwarded  to  it.  If 
it  did  not  care  to  assume  the  responsibility 
of  accounting,  it  should  have  refused  to 
receive  it.  By  doing  this  it  could  have  re- 
lieved itself  of  any  liability  whatsoever; 
but  when  it  accepted  the  check,  even  though 
it  did  not  know  the  purposes  for  which 
it  was  drawn,  it  obligated  itself  to  account 
therefor.  It  owed  no  voluntary  duty  of 
accounting  perhaps,  but  certainly  a  duty 
to  account  when  called  upon  by  the  drawer. 
To  so  hold  is  not,  as  the  respondent's  coun- 
sel seem  to  argue,  making  the  respondent 
the  drawer's  debtor  against  its  will.  On 
the  contrary,  the  respondent  assumed  that 
relation  voluntarily.  It  accepted  the  check 
instead  of  refusing  it,  and  it  was  this  act 
that  gives  rise  to  its  liability. 

Having  a  duty  then  to  account  for  the 
check,  the  question  remains:  Did  it  so  ac- 
count when  it  appropriated  it  to  Fraser's 
use?  It  seems  to  us  that  it  did  not.  It 
5s  true  that  Fraser  was  the  appellants' 
Agent  for  a  special  purpose,  and  it  is  true 
31  LJl.A.(N.S.) 


also  that  the  respondent,  since  it  was  not 
informed  of  the  special  limitations  upon 
his  powers,  had  the  right  to  assume  that 
his  powers  were  such  as  the  circumstances 
surrounding  the  transaction  made  them  ap- 
pear to  be.  But  we  think  it  too  much  to 
say  that  these  circumstances  were  of  such 
a  nature  as  to  warrant  the  belief  that  the 
property  in  the  check  was  the  property  of 
Fraser.  The  check  itself  contained  a  di» 
tinct  warning  to  the  contrary.  It  was 
made  payable  to  the  respondent,  a  stran- 
ger to  the  drawer,  and  not  to  Fraser;  and 
it  is  not  reasonable  to  suppose  that  Fraser 
would  have  accepted  payment  of  an  obli- 
gation due  himself  in  a  form  which  he 
could  not  use  without  the  consent  and  co- 
operation of  a  third  person.  Fraser,  more- 
over, as  the  respondent  well  knew,  was 
without  credit  with  the  respondent  or  else- 
where, and  the  fact  that  a  person  is  not 
to  be  trusted  financially  is  some  evidence 
at  least  that  his  purported  statements  of 
fact  are  not  to  be  believed  when  they  run 
contrary  to  ordinary  business  dealings.  A 
person  dealing  with  an  agent  must  not 
act  negligently,  but  must  use  reasonable 
diligence  to  ascerta.ji  whether  the  agent 
acts  within  the  scope  of  his  powers.  He  is 
not  authorized  under  any  circumstances  to 
blindly  trust  the  agent's  statements  as  to 
the  extent  of  his  powers,  much  less  can 
he  do  so  when  he  knows  that  the  agent  is 
untrustworthy,  and  the  very  circumstances 
under  which  the  statements  are  made  bear 
witness  to  their  untruth.  Here  the  circum- 
stances were  such  as  to  show  clearly,  we 
think,  that  the  acts  and  representation  of 
the  agent  were  beyond  the  scope  of  his  ap- 
parent autliority. 

The  case  is  not  altered  by  the  fact  that 
the  respondent  had  sold  Fraser  certain  sup- 
plies which  had  been  used  in  the  construc- 
tion of  the  appellant's  building.  The  ap- 
pellants did  not  know  this  fact,  and  the 
respolident  had  no  reason  to  believe  that 
the  appellants  knew  it.  In  determining 
whether  an  agent  acts  within  the  apparent 
scope  of  his  autliority,  the  acts  of  the  prin- 
cipal alone  are  to  be  considered,  llie  prin- 
cipal is  responsible  only  for  that  appear- 
ance of  authority  which  is  caused  by  him- 
self, and  not  for  that  appearance  of  con- 
formity to  the  authority  which  is  caused 
by  the  agent.    2  Cyc  Law  &  Proc.  p.  960. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  judgment  in  favor  of  the  appel- 
lants, to  the  effect  that  the  respondent  take 
nothing  by  its  action,  and  that  the  appel- 
lants recover  their  costs. 

Rudkin,  Ch.  J.,  and  Chadwick,  Mor* 
ris,  and  Gose,  JJ.,  concur. 
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NEW   ENGLAND  TELEPHONE  &  TELE- 
GRAPH    COMPANY,   Plff.   in  Err., 

V. 

CECELIA    V.    MOORE,    Adnirx.,    etc.,    of 
Daniel    W.   Marston,    Deceased. 

(102  C.  C.  A.  642,  179  Fed.  3G4.) 

Electricity   —   remoTing:   loose   wire   — 
▼olunteer  —  wllfal  injury. 

Tbe  foreman  of  an  electric  company  is 
not  a  mere  volunteer  in  attempting  to  re- 
move from  the  line  the  broken  wire  of  a  tele- 
phone company  which  has  been  left  dan- 
gling near  its  pole,  for  the  purpose  of  pro- 
tecting his  men  from  accident,  without 
notifying  the  telephone  company  to  remove 
the  wire  itself,  so  as  to  be  entitled  to  hold 
the  telephone  company  liable  only  for  wil- 
ful or  wanton  injury. 

(May  26,  1910.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of   plaintiff's  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt,  Putnam,  and  Lowell, 
Circuit  Judges. 

Messrs.  Powers  &  Hall,  Henry  "W. 
Dnnn,  and  Pitt  F.  Drew,  for  plaintiff  in 
error : 

The  question  involved  is  one  of  local 
law. 

Allen  V.  New  York,  N.  H.  &  H.  R.  Co.  98 
C.  C.  A.  253,  174  Fed.  779;  Hartford  F. 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  176 
U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep. 
33;  Detroit  v.  Osborne,  135  U.  S.  492,  34 
L.  ed.  260,  10  Sup.  Ct.  Rep.  1012;  Buchor 
V.  Cheshire  R.  Co.  125  U.  S.  555,  31  L.  ed. 
795,  8  Sup.  Ct.  Rep.  974;  Milford  &  U. 
Street  R.  Co.  v.  Cline,  80  C.  C.  A.  95,  150 
Fed.  325. 


The  same  question  involved  in  the  pres- 
ent case  is  ruled  by — 

Sias  V.  Lowell,  L.  &  H.  Street  R.  Co.  170 
Mass.  343,  60  N.  £.  974;  Richardson  v. 
Babcock  &  W.  Co.  99  C.  C.  A.  353,  175  Fed. 
897;  Baltimore  &  O.  R.  Co.  v.  Doty,  67 
C.  C.  A.  38,  133  Fed.  866;  Langan  v.  Tyler, 
61  C.  C.  A.  503,  114  Fed.  716;  Minneapolis 
General  Electric  Co.  v.  Cronon,  20  L.R.A. 
(N.S.)  816,  92  C.  C.  A.  345,  166  Fed.  651; 
Shea  V.  Gurney,  163  Mass.  184,  47  Am.  St. 
Rep.  446,  39  N.  E.  996;  McCue  v.  National 
Starch  Mfg.  Co.  142  N.-^  Y.  100,  36  N.  ¥., 
809;  Currier  ▼.  Dartmouth  College  (64  C. 
C.  A.  430),  117  Fed.  44. 

Mr.  William  A.  Pew,  Jr.,  for  defend- 
ant in  error. 

liowell,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  in  error,  hereinafter  called 
the  plaintiff,  sued  the  plaintiff  in  error, 
hereinafter  called  the  defendant,  under 
Stat.  Mass.  1907,  chap.  375.  There  was 
evidence  to  show  that  Marston,  the  plain- 
tiff's intestate,  was  killed  under  the  fol- 
lowing circumstances:  He  was  the  fore- 
man in  charge  of  the  construction  and 
maintenance  of  the  poles  and  wires  of  the 
Beverly  Gas  k  Electric  Company.  A  pole 
carrying  the  wires  of  this  company  "stood 
within  half  an  inch  of"  a  pole  which  carried 
the  defendant's  wires.  There  was  evidence 
tending  to  show  that  a  telephone  wire  of 
the  defendant,  out  of  use  and  having  a 
loose  end,  was  hanging  from  the  latter  pole 
"within  a  few  inches  of  the  electric  light 
pole;  that  there  was  a  bend  in  the  lower 
end  of  the  wire,  and  that  this  bend  rested 
against  the  electric  company's  pole,  the 
extreme  end  of  the  wire  pointing  slightly 
away  from  the  pole  and  being  about  6 
inches  away  from  it;  that  this  wire  was 
in  such  a  position  as  to  interfere  with  an 
employee  of  the  electric  light  company  go- 
ing up  on  the  northwestern  side  of  the  elec- 
tric light  pole;   that  it  might  hit  him  in 


Note.  —  Employee  attempting  to  re- 
m.ove  wire  of  another  company  inter^ 
fering  with  his  employer's  line,  as  a 
volunteer. 

The  conclusion  reached  in  the  above  de- 
cision finds  support  in  Downs  v.  Andrews, 
145  Mo.  App.  173,  130  S.  W.  472,  in  which 
recovery  was  allowed  against  a  telephone 
company  and  an  electric  light  company  for 
the  death  of  a  "trouble  man"  employed  by 
another  telephone  company,  due  to  his 
lifting  a  wire  belonging  to  the  defendant 
telephone  company,  which  had  sagged  down 
upon  his  employer's  wires,  causing  the 
trouble  he  was  sent  to  rectify,  without  no- 
ticing that  such  wire  was  in  contact  with 
a  wire  belonging  to  the  light  company, 
31  L.R.A.(N.S.) 


whereby  it  was  heavily  charged  with  elec- 
tricity. It  also  appeared  that  the  defend- 
ant companies  used  the  same  poles,  that 
the  company  employing  the  deceased  used  its 
own  poles,  that  the  latter's  wires  ran  under 
those  of  the  other  companies,  and  that  it  was 
mutually  agreed  between  the  three  com- 
panies that  either  company  could  use  the 
poles  of  the  other  in  restoring  wires  to 
their  proper  condition  or  place.  Tlie  court 
declared  that  the  deceased,  as  the  servant  of 
one  of  these  companies,  "was  much  more 
than  a  licensee  merely  indulged  with  a 
permission;  he  was  invited  to  use  the  pole 
and  became  possessed  of  a  right;  and  there- 
fore a  duty  of  care  by  defendants  not  to 
endanger  his  safety  arose  in  his  favor." 

V.   A.    0« 
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the  face  or  hook  into  his  clotlies.  Tlte  tele- 
phone pole  was  on  the  north  side  of  the 
electric  company's  pole."  This  wire  be- 
came crossed  ^^'ith  an  electric  light  wive, 
and  was  alive  with  a  dangerous  current. 
Marston  and  his  lineman  had  finished  some 
work  on  the  electric  liglit  pole.  The  line- 
man had  descended  without  touching  the 
telephone  wire.  Marston  said:  "I  guess  I 
wi|l  fix  that  wire  before  it  bifTs  somebody 
in  the  eye."  He  mounted  the  pole,  took 
I'.old  of  the  telephone  wire,  and  was  im- 
mediately killed.  The  defendant  asked  the 
court  to  direct  a  verdict  in  its  favor.  The 
court  refused,  and  the  jury  found  a  verdict 
for  the  plaintiff  under  instructions  not 
otherwise  objected  to.  The  defendant  then 
brought  the  case  here  by  writ  of  error. 

"It  is  stipulated  that  the  only  ground 
relied  on  in  support  of  this  exception  is 
the  contention  that,  as  shown  by  the  plnin- 
tifPs  evidence,  Marston  was  undertaking, 
at  the  time  of  the  accident,  without  in- 
vitation or  authority,  or  other  legal  justi- 
fication, to  interfere  with  the  defendant 
company's  wire,  and  that,  in  the  absence 
of  wilful  or  wanton  misconduct  on  the  part 
of  the  defendant,  its  duty  of  care  to  keep 
its  wires  in  safe  condition  did  not  extend 
to  a  person  interfering  with  them  under 
the  circumstances  disclosed  by  the  evidence. 
All  other  exceptions  taken  by  the  defend- 
ant   are    waived." 

The  defendant  admits  that  the  verdict 
of  tiie  jury  must  stand,  if  it  owed  to  Mar- 
ston any  duty  other  than  that  owed  to  a 
volunteer,  the  duty  of  refraining  from  wil- 
ful or  wanton  damage.  The  defendant  con- 
tends that  Marston  took  hold  of  the  de- 
fendant's wire  at  his  own  peril.  But  Mar- 
ston was  not  volunteering  to  remove  a 
dangerous  obstruction  from  the  defendant's 
pole  or  from  the  highway  at  large,  how- 
ever benevolent  such  an  attempt  might  have 
been.  He  was  seeking  to  remove  an  ob- 
struction from  the  property  and  electric 
svBtem  of  his  own  employer.  This  was  his 
duty.  The  defendant  cannot  be  permitted 
to  drop  a  live  and  broken  wire  upon  a 
neighboring  electric  light  pole,  and  then 
treat  as  a  mere  volunteer  the  electric  ligiit 
company's  foreman,  who  removes  the  wire 
in  order  to  make  safe  the  place  where  his 
subordinates  must  work.  The  defendant 
urges  tiiat  Marston  should  have  called  the 
telephone  company  to  remove  the  wire,  and 
it  relies  particularly  upon  Sias  v.  Lowell, 
L.  &  H.  Street  R.  Co.  179  Mass.  343,  60  N. 
E.  974.  But  there  the  poles  in  question 
were  the  property  of  the  defendant  street 
railway  company.  The  telephone  company, 
the  plnintilT's  employer,  had  no  right  in 
these  poles,  except  under  an  agreement 
with  the  street  railway  which  permitted 
31  L.R.A.(N.S.) 


their  us  for  the  purpose  of  conveying  tele- 
phone wires,  hi  order  to  protect  these 
wires,  tl.e  plaintifT  proceeded  to  set  up  and 
tighten  the  street  railway's  guard  wires. 
The  court  held  that  the  telephone  company 
was  not  authorized  to  do  this  by  the  terms 
of  tiie  contract,  and  hence  that  its  agent 
was  a  mere  volunteer.  In  the  case  at 
bar  the  relations  of  the  two  companieH 
did  not  depend  upon  a  contract,  and  Mar- 
ston's  rigiit  and  duty  to  clear  his  em- 
ployer's property  from  obstruction  de- 
pended upon  the  common  law.  We  need 
not  hold  that  Marston  would  have  been 
authorized  by  the  defendant's  trespass  to 
make  serious  repairs  upon  its  electric  sys- 
tem; for  those  he  might  possibly  have 
been  required  to  apply  to  the  defendant. 
The  defendant  here  admits  a  right  to  re- 
move an  obstruction  in  case  of  emergency 
and  our  decision  turns  somewhat  upon  a 
comparison  between  the  interference  with 
the  property  of  the  electric  light  company 
caused  by  the  obstruction  and  the  inter- 
ference with  the  defendant's  property 
caused  by  its  removal.  Had  Marston  fol- 
lowed the  course  which  the  defendant  now 
suggests,  and  had  he  sent  in  haste  for  the 
defendant's  mechanics  to  remove  the  of- 
fending wire,  they  would  probably  have 
asked  him  with  some  heat  why  he  was  so 
unneighborly  as  to  give  them  needless 
trouble,  and  why  he  did  not  remove  it 
iiimself. 

The  foreman  of  an  electric  light  com- 
pany, who  finds  his  employer's  property 
made  unsafe  or  inconvenient  by  a  dangling 
bit  of  wire  resting  upon  it,  is  not  re- 
quired, first,  to  discover  the  ownership  of 
the  olTending  wire,  and,  second,  either  by 
legal  proceedings  or  even  by  preliminary 
notice,  to  require  that  owner,  when  dis- 
covered, to  remove  his  property.  We  are 
of  opinion  that  the  court  below  was  right, 
and  the  defendant's  exceptions  must  be 
overruled. 

The  judgment  of  the  Circuit  Court  is 
aflTirmed,  with  interest;  and  the  defend- 
ant in  error  recovers  her  costs  of  appeal. 

Petition  for  rehearing  denied,  October 
6,  1010. 


OKLAHOMA   SUPREME    COURT. 

CAMERON  COAL  &  MERCANTILE  COM- 
PANY, PlfT.  in  Err., 

V. 

OCTAVE  BLOCK  et  aL 
(—  Okla.  — ,  110  Pac.  720.) 

Evidence  —  snle  —  dcHvery  —  tfme. 

1.  Where  the   contract   specifies  no  time 
for  delivery  of  the  goods  ordered^  the  law 
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iinplifs  n  delivery  thereof  within  a  reason- 
able tiire;  and  will  not  permit  this  implica- 
tion to  be  rebutted  by  parol  testimony  going 
to  fix  a  definite  time,  because  this  varies 
tlie  contract. 

Sale  —  personalty  —  acceptance  —  stat- 
ute of  frands. 

2.  An  order  for  goods  which  is  sought  and 
procured  by  the  seller  is  to  be  deemed  ac- 
cepted by  him  at  once,  and,  if  signed  by 
the  buyer,  becomes  a  contract  binding  on 
him  within  the  statute  of  frauds,  and  no 
other  acceptance  or  notice  of  acceptance  is 
necessary. 

(July  12,  1910.) 

Tj>  RROR  to  the  Le  Flore  County  Court  to 
J   review  a  judgment  in  plaintiff's  favor 
in   an   action   brought  to  recover   the   pur- 


chase price  of  certain  goods  alleged  to  have 
been    sold   and   delivered.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fowler  &  Bolger  and  Briz- 
zorara  &  Fitzhugh  for  plaintiff  in  error. 

Mr.  T.  T.  Varner,  for  defendants  in  er- 
ror: 

Contracts  of  sale  of  merchandise  fre- 
quently consist  of  a  written  order  given  by 
the  buyer  for  the  goods  desired  and  an  oral 
acceptance  thereof  by  the  seller,  and  in 
such  case  the  order  so  far  as  it  evidences 
the  contract  of  sale  cannot  be  contradicted 
or  varied   by   parol. 

Miller  v.  Bensley,  20  111.  App.  528; 
Hutton  V.  Maines,  68  Iowa,  650,  28  N.  W. 
9;  Kessler  v.  Smith,  42  Minn.  494,  44  N.  W. 
794;  2  Page,  Contr.  §§  1195,  1198;   9  Enc. 


2Vofe.  —  Adntissihility  of  extrinsic  evi- 
dcnce  as  to  time  for  delivery  of  fjoods 
ichere  none  is  specified  in  written 
contract. 

Proof  of  oral  understanding  or  agreement- 

Where  a  contract  for  the  sale  of  prop- 
erty, complete  on  its  face,  is  silent  as  to 
the  time  for  delivery,  the  law  will  imply 
that  delivery  is  to  be  made  within  a  rea- 
sonable time.  This  is  a  construction  of 
law,  and  cannot  be  varied,  contradicted,  or 
evaded  by  extrinsic  evidence  of  an  oral  un- 
derstanding or  agreement  between  the  par- 
ties, contemporaneous  with  the  contract, 
that  delivery  was  to  be  made  at  a  specified 
time.  Cocker  v.  Franklin  Hemp  &  Flax 
Mfg.  Co.  3  Sumn.  530,  Fed.  Cas.  No.  2.932: 
Driver  v.  Ford,  90  111.  595;  Atwood  v.  Cobb. 
16  Pick.  227,  26  Am.  Dec.  657;  Stange  v. 
Wilson,  17  Mich.  342;  Coon  v.  Spaulding  47 
Mich.  162,  10  X.  W!  183;  Ferguson  v.  Ar- 
thur, 128  Mich.  297,  87  N.  W.  259;  T-il- 
jengren  Furniture  &  Lumber  Co.  v.  Mend. 
42  Minn.  420,  44  X.  W.  306;  Blnke  Mfg. 
Co.  V.  Jaeger.  81  Mo.  App.  239;  Tufts  v. 
Morris,  87  Mo.  App.  98  (to  the  contrary 
see  J.  K.  Armsby  Co.  v.  Eokerlv.  42  ATo. 
App.  299)  Self  v.  King,  28  Tex.  552; 
Oreaves  v.  Ashlin,  3  Campb.  426. 

For  the  application  of  the  doctrine  to  a 
bill  of  sale  of  timber  which  provided  thnt 
the  same  should  be  delivered  within  a  rea- 
sonable time,  see  Jenkins  v.  Lykes,  19  Flo. 
148,  45  Am.  Rep.  19. 

In  applying  this  doctrine  in  Cocker  v. 
Franklin  Hemp  &  Flax  Mfg.  Co.  3  Rumn. 
530.  Fed.  Cas.  No.  2,932,  Justice  Story  rea- 
soned that  the  contract  or  order  under 
which  certain  gill  pins  were  to  be  furnished 
not  specifying  any  time  at  which  they  were 
to  be  delivered,  the  result  of  the  omission 
was  that  the  law  treated  the  contract  ns 
if  it  had  expressly  stated  that  they  were 
delivered  within  a  reasonable  time.  Heno^* 
no  evidence  was  properly  admissible  to 
prove  a  specific  time  at  whicli  they  wore 
to  be  delivered;  for  that  would  be  to  con- 
tradict and  vary  the  legal  construction  of 
the  instrument. 

On  the  same  subject  Campbell,  J.,  in 
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Stange  v.  Wilson,  17  Mich.  342,  remarked: 
"It  is  very  plain  that  an  agreement  to  do 
a  thing  within  a  definite  time  can  never  be 
identical  in  spirit  or  substance  with  an 
agreement  to  do  it  within  a  time  not  fixed, 
and  which  in  law  is  to  be  merelv  a  reason- 
able  time.  And  where  the  written  contract 
is  left  in  that  indefinite  shape,  an  agree- 
ment to  make  it  definite  is  an  agreement 
to  alter  it;  and  this  cannot  be  done  by  any 
contemporaneous  parol  understanding.  The 
elementary  rule,  excluding  parol  evidence 
offered  for  any  such  purpose,  is  so  plainly 
applicable  as  to  need  no  explanation.'^ 

And  in  Blake  Mfg.  Co.  v.  Jaeger,  81  Mo. 
App.  239,  the  court  said  that,  "no  time  of 
delivery  having  been  written  in  the  con- 
tract, the  law  implies  that  it  should  l>e  a 
reasonable  time.  This  implication  of  the 
law  is  as  much  a  part  of  the  contract  as 
if  it  was  written  therein  in  words.  The 
contract  was  not  incomplete.  On  the  con- 
trary it  was  a  full  expression  of  the  entire 
understanding,  and  therefore  falls  within 
the  rule  which  prevents  the  admission  of 
oral  evidence  to  vary  or  alter  a  written 
contract.  *The  legal  effect  of  a  written 
contract  is  as  much  within  the  protection 
of  the  rule  which  forbids  the  introduction 
of  parol  evidence,  as  its  language.'  " 

But  where  a  contract  of  sale  is  executed 
in  duplicate,  and  delivery  date  in  one  of 
the  duplicates  was  left  blank,  extrinsic  evi- 
dence to  establish  such  date  is  admissible. 
Varner  v.  Dexter  Gin  &  Afill  Co.-op.  Asso. 
—  Tex.  Civ.  App.  — ,  39  S.  W.  206. 

Proof  of  custom  or  usage. 

Where  a  written  contract  of  sale  is  silent 
as  to  the  time  of  delivery,  it  is  permissible 
to  show  by  extrinsic  proof  the  existence  of 
a  custom  as  to  the  time  of  delivery,  where 
the  time  of  payment  as  provided  in  the 
contract  is  not  thereby  affected  (Field  v. 
Lelean,  7  Jur.  X.  S.  918),  but  if  such  cus- 
tom would  also  affect  the  time  for  pav- 
ment.  evidence  thereof  is  not  admissible 
(Spartali  v.  Bcnecke.  10  C.  B.   212). 

Compare  with  Greaves  v.  Ashlin,  3 
Campb.  426.  wherein  Lord  Ellenborou«rh 
gave   it   as  his  opinion   that  where   a  con- 
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Ev.  p.  333  J.;  17  Cyc.  Law  &  Proc.  p.  670; 
Driver  y.  Ford,  90  111.  696;  Atwood  v.  Cobb, 
16  Pick.  227,  26  Am.  Dec.  667;  Stange  v. 
Wilson,  17  Mich.  342;  Liljengren  Furni- 
ture &  Lumber  Co.  v.  I^fead,  42  Minn.  420, 
44  N.  W.  306;  Blake  Mfg.  Co.  v.  Jaeger, 
81  Mo.  App.  239;  Fawkner  ▼.  Lew  Smith 
Wall  Paper  Co.  88  Iowa,  169,  45  Am.  St. 
Rep.  230,  56  N.  W.  200;  Bryan  v.  Duff,  12 
Wash.  233,  50  Am.  St.  Rep.  889,  40  Pac. 
936;  Bulwinkle  v.  Cramer,  27  S.  C.  376, 
13  Am.  St.  Rep.  645,  3  S.  £.  776;  Peter- 
son y.  Chaiz,  5  Cal.  App.  525,  90  Pac. 
048;  Elliott,  Ey.  §  571,  p.  644;  Long  v. 
Straus,  107  Ind.  04,  57  Am.  Rep.  87,  6  N. 
B.  123;  Gale  Mfg.  Co.  v.  Finkelstein,  — 
Tex.  Ciy.  App.  — ,  59  S.  W.  571;  White  y. 
Corlies,  46  N.  Y.  467;  Howard  y.  Daly,  61 
N.  T.  366,  19  Am.  Rep.  286;  Coats  f.  Bacon, 
77  Miss.  320,  27  So.  621;  Welsh's  Succes- 
sion, 111  La.  801,  64  L.R.A.  823,  35  So. 
013. 

When  parties  to  a  contract  omit  to  fix 
the  time  for  the  delivery  of  goods,  the  law 
itself  will  determine  it.  In  such  cases  a 
reasonable  time  is  implied. 

2  Mechem,  Sales,  §  1129;  2  Page,  Contr. 
§  1195;  17  Cyc.  Law  &  Proc.  p.  570;  Byram 
y.  Gordon,  11  Mich.  531;  Fisk  y.  Casey, 
119  Cal.  643,  51  Pac.  1077. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  March    14,   1908,   Octave   Block   and 


Paul  Block,  partners  at  the  Universal 
ll^etal  Company,  defendant  in  error,  sued 
the  Cameron  Coal  &,  Mercantile  Company, 
a  corporation,  plaintiff  in  error,  in  the 
county  court  of  Le  Flore  county  on  ac- 
count for  goods,  wares,  and  merchandise 
sold  and  delivered  by  plaintiff  to  defendant 
at  its  special  instance  and  request,  in  the 
sum  of  $840.06,  which  request  was  as  fol- 
lows : 

Universal   Metal    Company, 

Mulhouse,  France. 
Gentlemen: — 

Please  ship  the  following  bars  of  steel: 
3  Bars  }  x  1^,  for  pick  points.  3  bars  2- 
inch  square  sets  (cleavers).  3  bars  If 
square  sets.  3  bars  1)  square  sets.  3  bars 
1-inch  Octagon  steel.  Consign  the  above 
to  us  at  Williams,  Indian  Territory.  Bar4 
to  be  12  to  18  feet  long.  Terms  3  per  cent, 
against  Bill  Lading.  Price  39  cents  per 
pound   F.   0.  B.   Williams,   L  T. 

Yours   truly, 
Cameron  Coal  and  Mercantile  Company. 
[Signed]  Geo.  T.  Williams, 
General  Manager. 

— and  prayed  judgment  for  said  amount. 
For  answer  defendant  filed  a  general  denial, 
and  for  further  defense  alleged  that  it  con- 
tracted with  plaintiff  through  Its  agent 
for  the  purchase  of  the  goods  mentioned  in 
the  account  sued  on,  but  that  said  contract 


tract  for  the  sale  of  goods  specifies  no  time 
for  delivery,  a  witness  could  not  be  asked 
whether,  according  to  the  usage  in  the  sale 
of  such  goods,  if  the  goods  had  been  sold 
to  be  delivered  at  a  distant  day,  the  time 
would  not  have  been  inserted  in  the  con- 
tract, the  purpose  being  to  show  that  the 
time  of  delivery  was  not  by  usage  inserted 
in  the  contract  where  delivery  was  t6  be 
immediate.  His  Lordship  remarked  that 
such  evidence  was  only  an  indirect  method 
of  giving  parol  evidence  to  vary  the  writ- 
ten contract. 

Admissibility  on  question  of  reasonableness 

of  time. 

•Although  Evidence  of  a  contemporaneous 
oral  agreement  that  the  subject-matter  of  a 
written  contract  of  sale  is  to  be  delivered 
at  a  specific  time  is  inadmissible  to  estab- 
lish the  time  of  delivery,  since  the  law 
implies  delivery  to  be  within  a  reasonable 
time,  by  the  weijfht  of  authority  this  im- 
plication is  one  of  mixed  fact  and  law,  and 
as  bearing  thereon  and  tending  to  establish 
what  is  a  reasonable  time,  extrinsic  evi- 
dence of  all  the  surrounding  facts  and  cir- 
cumstances, including  the  declarations  and 
conversations  of  the  parties  and  any  parol 
npTOfiment  between  the  parties  as  to  a  spe- 
cifio  time  of  delivery,  is  admissible.  Cocker 
V.  Franklin  Hemp  &  Flax  Mfg.  Co.  3  Sumn. 
530.  Fed.  Cas.  No.  2,932;  Atwood  v.  Cobb, 
31  L.R.A.(N.S.) 


16  Pick.  227,  26  Am.  Dec.  657;  Liljengrcn 
Furniture  &  Lumber  Co.  v.  Mead,  42  Minn. 
420,  44  N.  W.  306;  Pratt  v.  Frasier,  72  S.  C. 
368,  51  S.  E.  983;  Ellis  v.  Thompson,  3 
Mees.  &  W.  445. 

On  this  subject  in  Cocker  v.  Franklin 
Hemp  &  Flax  Mfg.  Co.  Justice  Story  said 
that  parol  evidence  of  conversations  bo- 
tween  the  parties  was'  admissible  to  show 
what  at  the  time  they  understood  was  a 
reasonable  time,  within  which  under  ordi- 
nary circumstances  the  contract  might  l>e 
fulfilled,  and  added:  'Tn  this  view,  the 
parol  evidence  did  not  contradict  or  vary 
the  written  contract,  but  went  merely  to 
show  the  opinions  of  the  parties  as  to  the 
reasonable  time  for  executing  it." 

And  in  Liljengren  Furniture  &  Lumber 
Co.  V.  Mead,  42  Minn.  420,  44  N.  W.  306, 
it  was  said  that  the  parol-evidence  rule  did 
not  exclude  evidence  of  all  the  surrounding 
facts  and  circumstances  known  at  the  time 
to  the  parties,  and  of  material  facts  orally 
communicated  during  the  negotiations  of 
the  parties  as  part  of  these  circumstances 
and  oearing  upon  the  question  of  what  was 
a  reasonable  time,  in  view  of  all  the  cir- 
cumstances of  the  case. 

So,  in  Ellis  v.  Thompson,  3  Mees.  &  W. 
445,  in  discussing  the  question  as  to  how 
the  reasonable  time  in  which  delivery  was 
to  he  made  should  be  ascertained,  Mr.  Baron 
Alderson  remarked  that  the  correct  mode 
of  ascertaining  it  was  by  placing  the  court 
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of  purchase  was  upon  condition  that  the 
goods  were  to  be  delivered  to  defendant  at 
its  coal  mine  at  Williams,  Indian  territory, 
within  sixty  days  from  the  date  thereof,  to* 
wit,  October  25,  1005,  and  that  plaintiff 
failed  to  deliver  said  goods  at  said  place 
within  the  time  agreed  upon;  that  said 
goods  did  not  arrive  at  Williams  until  the 
latter  part  of  March,  1906,  for  which  reason 
defendant  refused,  and  still  refuses,  to  ac- 
cept the  goods.  On  trial  to  the  court,  a 
jury  being  waived,  defendant  after  prima 
facie  case  made  by  plaintiff,  offered  to 
prove  that  the  goods  were  bought  upon  the 
express  condition  that  they  would  be  deliv- 
ered within  sixty  days.  The  court  held  the 
written  memorandum  to  be  a  complete  con- 
tract between  the  parties,  and  excluded  the 
evidence,  to  which  defendant  excepted,  and, 
after  judgment  against  it  for  the  full  amount 
of  the  account,  brings  the  case  here  and  as- 
signs this  for  error.  Such  it  was  not.  The 
contract  was  complete  upon  its  face,  and 
could  not  be  contradicted  or  varied  by  parol. 
9  Enc.  of  Evidence,  p.  487,  says:  "Con- 
tracts of  sale  of  merchandise  frequently  con- 
sist of  a  written  order  given  by  the  buyer 
for  the  goods  desired  and  an  oral  acceptance 
thereof  by  the  seller,  and  in  such  a  cajse  the 
order  in  so  far  as  it  evidences  the  contract 
of  sale  cannot  be  contradicted  or  varied 
by  parol.''  2  Parsons  on  Contracts,  535, 
lays  down  the  rule  thus:  "Where  anything 
is  to  be  done,  as  goods  to  be  delivered,  or 


the  like,  and  no  time  is  specified  in  the  con- 
tract, it  is  then  a  presumption  of  law  that 
the  parties  intended  and  agreed  that  the 
thing  should  be  done  in  a  reasonable  time.*' 
Again  on  *661  he  says:  "If  the  contract 
specifies  no  time  the  law  implies  that  it 
shall  be  performed  within  a  reasonable  time; 
and  will  not  permit  this  implication  to  be 
rebutted  by  extrinsic  testimony  going  to  fix 
a  definite  term  because  this  varies  the  con- 
tract." 

In  Arnold  v.  Malsby,  120  Ga.  586,  48  S. 
E.  132,  the  action  was  by  Malsby  &  Com- 
pany against  Arnold  to  recover  an  engine, 
boiler,  and  saw  which  they  had  sold  de- 
fendant, reserving  title  until  payment  of  the 
purchase  money.  Defendant  sought  to  re- 
coup damages  on  account  of  delay  in  ship- 
ment thereof.  The  order  read  to  "ship  at 
once,"  and  he  agreed  therein  "to  receive 
the  machinery  on  arrival,"  plaintiffs  "not 
to  be  held  liable  for  damages  for  delay  by 
the  railroad  or  failure  of  manufacturers  in 
not  shipping  the  machinery."  At  the  time 
defendant  testified  in  substance  that  he  had 
bought  the  machinery  from  plaintiffs 
through  the  half-brother  of  one  of  them  who 
came  to  him  one  morning  for  the  purpose 
of  selling  it ;  that  he  took  him  in  his  buggy, 
rode  out  to  defendant's  farm,  where  he  had 
just  started  to  cut  com,  and  told  the  agent 
he  wanted  the  engine  for  the  purpose  of 
shredding  the  corn;  that  the  agent  said  he 
was  a  junior  member  of  the  firm,  and  the  en- 


and  jury  in  the  same  situation  that  the 
contracting  parties,  themselves,  were  in  at 
the  time  they  made  the  contract;  that  is 
to  say,  by  placing  before  tlie  jury  all  the 
circumstances  which  were  known  to  both 
parties  at  the  time  the  contract  took  place. 
This  doctrine  is  denied  in  Stange  v.  Wil- 
son, 17  Mich.  342,  on  the  ground  that  such 
evidence  has  no  real  tendency  to  show  what 
time  is  reasonable.  On  this  point  it  is  said 
that  it  would  be  a  fair  answer  to  the  claim 
that  evidence  is  admissible  of  an  oral  agree- 
ment as  to  time  of  delivery  as  bearing  upon 
the  question  of  what  is  a  reasonable  time, 
to  say  that,  inasmuch  as  when  the  parties 
made  their  written  agreement,  by  which 
only  they  were  to  be  bound,  they  omitted 
this  clause  from  it,  hence  it  must  follow 
that  they  were  willing  to  agree  that  it 
would  not  be  reasonable,  and  the  court 
added:  "This  is  really  the  defect  in  the 
claim,  that  it  confounds  causes  with  con- 
sequences. If  time  is  reasonable,  it  is  be- 
cause circumstances  make  it  so,  and  not 
because  it  is  so  agreed;  and  if  parties  agree 
that  it  is  reasonable,  it  must  be  presumed 
that  they  are  so  persuaded  by  the  circum- 
stances, which  cannot  derive  any  force  or 
bearing  from  tlveir  opinions,  whether  one 
way  or  the  other.  When  a  contract  is  to 
be  performed  within  a  reasonable  time,  the 
law  implies  that  the  parties  contract  in 
view  of  all  the  pertinent  facts  that  may  be 
mutually  known  to  them,  and  it  requires 
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them  to  exercise  such  reasonable  diligence 
as  under  all  then  and  subsequently  existing 
circumstances  might  be  fairly  expected. 
When  a  court  or  jury  is  called  upon  to 
decide  whether  they  have  complied  with 
whatf  might  have  been  reasonably  expected,' 
there  must  be  proof  of  such  facts  as  will 
show  what  ought  to  have  been  done.  Where 
there  has  been  an  agreement,  it  must  be 
complied  with,  whether  reasonable  or  not, 
simply  because  the  parties  for  a  lawful 
consideration  have  seen  fit  to  make  it.  But 
where  the  promise  made  is  no  promise  in 
law,  it  must  be  regarded  as  a  nullity.  To 
accept  it  in  any  shape  as  a  basis  or  proof 
of  obligation  is  to  enforce  it.  .  .  .  But 
the  rule  of  law  which  excludes  parol  evi- 
dence of  agreements  where  there  are  writ- 
ings does  so  on  the  express  ground  that  it 
must  be  presumed  the  writing  contains  all 
'the  parties  were  willing  to  adhere  to.  And 
it  certainly  seems  unreasonable  to  allow,  in 
the  face  of  such  a  rule,  any  inference  what- 
ever that  they  were  willing  to  adhere  to 
anything  else.  And  to  prove,  when  a  rea- 
sonable time  is  agreed  upon,  that  at  the 
same  time  it  was  understood  what  time 
would  be  reasonable,  is  equivalent  to  prov- 
ing they  agreed  on  that  time  either  abso- 
lutely or  conditionally,  but  it  is  no  proof 
whatever  of  the  only  important  point,  which 
is  whether  the  time  was  really  reasonable." 

A.  G.  S, 


622 


OKLAHOMA  SUPREME  COURT. 


July. 


gine  was  bought  for  so  much,  to  be  deliv- 
ered at  defendant's  place  within  six  days: 
that  it  was  to  be  shipped  from  Atlanta,  and 
at  once;  that  the  engine  could  not  have  been 
sold  under  any  other  circumstances;  that 
it  was  not  shipped  at  once;  that,  when  he 
went  to  his  desk  to  draw  up  the  contract, 
it  was  specially  understood  between  the 
agent  and  defendant  that  the  engine  was 
to  be  shipped  at  once;  that  he  took  him  to 
his  place  and  showed  him  the  amount  of 
corn,  and  told  him  that  he  had  to  have  an 
engine  right  away,  and  that,  if  he  did  not 
get  it  right  away,  his  stuff  would  be  liable 
to  ruin;  that  before  he  signed  the  contract 
he  told  him  the  engine  would  have  to  be  de- 
livered at  once,  he  agreed  to  it,  and  defend- 
ant signed  it;  that  the  corn  rotted  while  he 
was  waiting  for  the  engine,  and  that  he  had 
been  damaged  for  the  amount  stated.  The 
testimony  as  to  what  Malsby  said  as 
to  the  time  when  the  engine  was  to  be 
shipped  was  excluded,  and  this  was  held  on 
appeal  no  error.  First  State  Bank  v.  Noel, 
04  Mo.  App.  498,  68  S.  W.  235,  waa  a  suit 
on  a  promissory  note  for  $100,  whereby  de- 
fendant promised:  "When  the  lines  of  the 
Standard  Telephone  Company  of  Missouri 
are  built  to  Daugherty,  Missouri,  I  prom- 
ise to  pay  to  the  order  of  Chas.  Webster, 
trustee,  at  Union  National  Bank,  Kansas 
City,  Missouri,  $100,  value  received,  with 
interest  [to  date]  at  8  per  cent  per  annum, 
after  line  reaches  the  above  written  town." 
He  sought  to  escape  liability  thereon  by 
proving,  as  he  did  in  the  lower  court,  that 
at  the  time  it  was  executed  it  was  repre- 
sented to  him  that  the  lines  would  be  com- 
pleted to  Daugherty  within  ninety  days 
from  the  contract,  whereas  it  was  not  com- 
pleted to  Daugherty  until  after  six  or  eight 
months  thereafter.  The  appellate  court  held 
this  to  be  error,  and  said:  "It  was  compe- 
tent for  defendant  to  show  the  consideration 
for  the  note,  and  he  was  allowed  to  intro- 
duce evidence  going  to  show  what  that  con- 
sideration was,  but  he  was  not  entitled  to 
prove  that  the  lines  of  telephone  were  to 
be  completed  to  Daugherty  in  ninety  days, 
or  any  other  specified  time,  for  the  writing 
does  not  fix  any  date  whatever  for  that  pur- 
pose, but  it  does  fix  the  completion  of  the 
line  to  that  point  as  the  time  when  th« 
note  shall  be  due  and  payable.  It  is  not 
competent  to  add  to,  or  take  from,  a  written 
contract  by  verbal  statements, — statements 
made  at  the  time  and  anterior  to  its  exe- 
cution,— for  all  such  are  merged  in  the 
writing."  In  Gale  Mfg.  Co.  v.  Finkelstein, 
—Tex.  Civ.  App.—,  59  S.  W.  571,  plain- 
tiffs in  error  sued  to  recover  of  defendant 
in  error  $385,  the  purchase  price  of  certain 
personal  property  sold  and  delivered  to  him. 
On  the  trial  plaintiff  introduced  an  order 
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signed  by  defendant  in  error  directed  to  it 
to  ship  from  Albion,  Michigan,  on  or  about 
December  3,  1898,  "in  car  you  have  going 
to  Wharton,  Texas,"  the  following  goodn 
(describing  them),  "for  which  we  agree  to 
pay  you  three  hundred  eighty-five  dollars 
(385)  on  demand  draft  with  bill  of  lading 
attached.  You  guarantee  shipment  to  check 
out  O.  K.  We  to  pay  all  freights  from  point 
of  shipment,  Albion,  Michigan.  You  guar- 
antee car  rates  to  Wharton,  Texas. 
[Signed]  A.  Finkelstein  &  Son,  per  W.  F. 
Geo.  S.  Hooper,  Salesman."  Over  objection, 
defendants  were  permitted  to  prove  by  one  of 
defendants  that  at  the  time  the  order  waa 
given  it  was  verbally  agreed  between  himself, 
acting  for  the  defendants,  and  said  George 
S.  Hooper,  that  the  order  should  be  Bent 
by  Hooper  to  plaintiff  at  Albion,  Michigan, 
before  acceptance,  and,  if  accepted,  that  it 
would  notify  defendants  of  such  acceptance: 
that  in  the  event  said  notice  was  not  given 
within  that  time  the  order  was  to  be  con- 
sidered canceled  and  the  contract  at  an  end. 
This  evidence  was  objected  to  by  the  plain- 
tiff on  the  ground  that  the  condition  as  to 
the  time  in  which  notice  of  acceptance 
should  be  given  did  not  appear  in  the  writ- 
ten contract,  and  said  testimony  varied  its 
terms.  The  court  of  civil  appeals  sustained 
the  contention,  and  reversed  the  case,  and, 
after  quoting  approvingly  from  Mr.  Parsons, 
supra,  said:  "If  it  required  any  notice  of 
acceptance  to  make  said  order  a  binding  con- 
tract, such  notice  would  only  be  required, 
under  the  law,  to  be  given  within  a  rea- 
sonable time  and  it  would  certainly  be  vary- 
ing the  terms  of  the  written  contract  to  re- 
quire notice  of  its  acceptance  to  be  given 
in  thirty  days,  and  to  make  the  contract 
conditional  upon  the  giving  of  such  notice. 
.  .  .  We  think  it  is  as  much  a  variance 
of  a  written  contract,  which  specifies  no 
time  in  which  notice  of  acceptance  shall  l>e 
given,  to  show  by  parol  that  a  definite  time 
was  fixed  for  the  giving  of  such  notice  as  it 
is  in  the  case  put  by  Mr.  Parsons."  As  no 
notice  of  the  acceptance  of  this  order  was 
necessary,  plaintiff  having  filled  it  and 
shipped  the  steel  within  a  reasonable  time, 
it  was  not  error  for  the  court  to  refuse  to 
permit  defendant  to  amend  its  answer  at  the 
close  of  the  testimony  so  as  to  state  "that 
if  said  plaintiff  accepted  said  defendant's  or- 
der, as  set  out  in  petition  of  plaintiff,  no- 
tice of  said  acceptance  was  not  given  in  a 
reasonable  time  thereafter,  and  that  defend- 
ant had  no  notice  of  the  rejection  or  of  the 
acceptance  of  said  order,  or  that  the  ship- 
ment would  be  made  by  reason  of  it  within 
a  reasonable  time."  In  McCormick  Har- 
vesting Mach.  Co.  V.  Markert,  107  Iowa,  340, 
78  N.  W.  33,  the  court  said:     "Again,  it  is 
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said  that  tlie  order  was  not  accepted  by 
plain tirT,  or  that  defendant  was  not  notified 
of  such  fact.  It  was  enough  that  phiintiff 
filled  the  order  within  the  specified  time. 
No  other  acceptance  or  notice  was  necessary. 
Muscatine  Water  Co.  v.  Muscatine  Lumber 
Co.  85  Iowa,  112,  39  Am.  St.  Rep.  284,  52 
N.  W.  108;  Griffin  v.  Bristle,  39  Minn. 
456,  40  N.  W.  523."  In  Kessler  v.  Smith,  42 
Minn.  494,  44  N.  W.  794,  the  court  in  the 
syllabus  says:  "An  order  for  goods  which 
is  Eought  and  procured  by  the  seller  is  to 
be  deemed  accepted  by  him  at  once,  and,  if 
signed  by  the  buyer,  becomes  a  contract 
binding  on  him,  within  the  statute  of 
frauds,-*— citing  White  v.  Corlies,  46  N.  Y. 
467 ;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285. 

The  judgment  of  the  trial  court  is  af- 
iSrmed. 

All  the  Justices  concur. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

FRANK  A.  NORRIS,  Admr.,  etc.,  of  Ralph 
Norris,  Deceased, 

V. 

HUGH     NAWN     CONTRACTING     COM 

PANY. 

(206  Mass.  58,  91  N.  E.  886.) 

Negligence  —  unsafe      premises  —  li- 
censee —  newsboy. 

A  boy  going  into  a  stone  quarry  to  sell 
papers  in  his  own  interest  or  that  of  h\n 
employer  is  a  mere  licensee,  and  cannot  hold 
the  owner  of  the  quarry  liable  for. injury 
caused  by  th'e  fall  of  a  derrick,  even  thoug!) 
he  had  been  asked  by  the  foreman  to  sup- 
ply papers  there. 

(May  18,  1910.) 

Pj^XCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate,  which 
resulted  in  a  verdict  for  defendant.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Note. —  As  to  the  duty  and  liability  of 
a  street  railway  company  to  newsboys  who 
board  cars  to  sell  papers,  see  notes  to  Le- 
bov  V.  Consolidated  R.  Co.  26  L.R.A.(N.S.) 
265;  and  see  also  cases  involving  newsboys, 
cited  in  note  to  Peterson  v.  South  &  West- 
em  R.  Co.  8  L.R.A.(N.S.)   1240. 

As  to  the  dut^  and  liability  of  an  owner 
to  one  on  premises  for  the  purpose  of  see- 
ing his  employees,  see  note  to  Indian  Ref. 
Co.  V.  Moblev.  24  L.R.A.(N.S.)    497. 
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Mr.  A.  T.  Smith  for  plaintifT. 
]\Iessrs.    John    Lowell    and    James    A. 
Lowell  for  defendant. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  tort  to  recover  for 
the  death  of  the  plaintiff's  son  by  the  fall 
of  a  derrick  in  tlic  defendant's  quarry.  The 
deceased  was  a  newsboy  nearly  fourteen 
years  of  age,  and  he  had  been  engaged  in 
delivering  and  selling  papers  not  long  be- 
fore the  accident,  which  happencil  at  twen- 
ty-five minutes  past  7  o'clock  in  the  morn- 
ing. 

We  will  assume,  in  favor  of  the  plaintiff, 
that  there  was  sufficient  evidence  to  entitle 
him  to  go  to  the  jury  on  the  questions 
whether  his  intestate  was  in  the  exercise 
of  due  care,  and  whether  the  fall  of  the 
derrick  resulted  from  a  defect  which  might 
have  been  discovered  by  the  exercise  of 
reasonable  care  and  diligence  on  the  part 
of  the  defendant's  servants. 

There  was  a  driveway  which  passed  in- 
to the  quarry  from  Paul  Gore  street,  and 
around  a  stone  crusher  near  the  street,  and 
out  into  the  street  again  over  a  part  of  the 
same  road.  It  was  400  to  500  feet  from 
this  street  across  the  quarry  to  Boylstoii 
street.  It  was  in  dispute  whether  there 
was  a  path  leading  from  the  road,  near  the 
stone  crusher,  across  the  ledge  to  Bolystoii 
street;  but  it  appeared  that  workmen  on 
the  quarry  and  other  -persons  sometimes 
walked  there,  and  the  plaintiff's  intestate 
was  walking  in  this  course  when  the  der- 
rick fell  upon  him.  There  was  evidence 
from  different  witnesses  thnt  there  wore 
signs  put  up  in  that  part  of  the  quarry,  on 
which  were  the  words,.  "No  trespassing." 
The  most  that  could  be  contended  in  favor 
of  the  plaintiff,  on  the  question  whether 
this  was  a  way  for  the  use  of  the  public, 
was  that  persons  were  permitted  to  go 
there  as  licensees.  MofTatt  v.  Kenny,  174 
Mass.  311,  54  N.  E.  850;  Bowler  v.  Pacific 
Mills,  200  Mass.  364,  21  L.R.A.(N.S.)  076, 
128  Am.  St,  Rep.  432,  86  N.  E.  767.  If  the 
plaintifT  was  walking  through  the  qnarry 
merely  as  a  licensee,  the  defendant  owed 
him  no  duty  to  keep  its  derrick  safe,  so 
that  he  might  not  be  injured  by  its  falT 
from  an  accident.    See  cases  cited  above. 

The  plaintiff  contends  that  his  intestate 
was  walking  there  by  invitation,  for  the 
purpose  of  selling  newspapers  to  the  work- 
men oh  the  quarry.  Upon  this  branch  of 
the  case  the  evidence  relied  on  by  the  plain- 
tiff came  almost  entirely  from  witnesses 
who  testified  to. the  boy's  previous  declara- 
tions. There  was  testimony  from  his  em- 
ployer, a  news  agent,  that  the  engineer  who 
was  employed  at  the  engine  house,  which 
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was  just  by  the  road  to  the  stone  crusher, 
about  50  feet  from  Paul  Gore  street,  was 
the  only  regular  customer  that  he  had  on 
the  ledge,  that  he  had  a  book  containing  a 
list  of  the  regular  customers  on  the  route, 
and  that  Ralph,  the  deceased,  had  a  copy 
of  it,  called  the  ''route  book,"  and  that  it 
was  Ralph's  custom  to  collect  money  week- 
ly from  the  engineer.  He  also  gave  testi- 
mony tending  to  show  that  the  deceased 
sometimes  sold  papers  to  other  workmen  in 
the  quarry.  He  said  ''that  Ralph  came  to 
him  one  morning  and  said  that  he  was 
going  to  sell  papers  in  the  quarry;  that  he 
said  to  Ralph,  'They  will  not  let  you/  and 
Ralph  said,  'Well,  the  boss  of  the  quarry 
has  asked  me  to  go  and  sell  him  papers, 
and  to  sell  papers  in  the  quarry,  as  the 
workmen  desire  it;'  that  after  that  con- 
versation Ralph  went  upon  that  route." 

The  plaintiff  testified  that  his  son  told 
him  that  he  had  two  regular  customers  at 
the  ledge,  the  engineer  and  the  foreman; 
also  that  he  sold  papers  to  other  men  work- 
ing on  the  ledge.  The  foreman's  office  was 
between  the  engine  house  at  the  driveway 
and  Paul  Gore  street.  The  foreman  denied 
that  he  bought  papers  of  the  plaintiff's  in- 
testate, and  said  that  he  "told  him  to  get 
away  from  there.  It  was  no  place  for  him 
to  be." 

If  he  went  upon  the  ledge  simply  for  the 
purpose  of  selling  papers  in  his  own  inter- 
est and  that  of  his  employer,  he  would  be 
only  a  licensee,  who  would  take  the  risk 
of  such  dangers  as  existed  there  from  the 
condition  of  the  place  and  the  methods  of 
carrying  on  business,  whether  the  business 
was  conducted  carefully  or  negligently. 

The  law  as  to  persons  entering  upon  land 
by  invitation  was  much,  considered  in  Plum- 
mer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep. 
463,  31  N.  E.  128,  and  Hart  v.  Cole,  156 
Mass.  475,  16  L.R.A.  557,  31  N.  E.  644.  In 
the  former  of  these  cases  it  is  said  that,  "to 
come  under  an  implied  invitation,  as  distin- 
guished from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  is  engaged, 
or  which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of 
interest  in  the  subject  to  which  the  visit- 
or's business  relates,  although  the  particu- 
lar thing  which  is  the  object  of  the  visit 
may  not  be  for  the  benefit  of  the  occupant." 
In  order  to  constitute  an  implied  invitation, 
within  the  meaning  of  the  rule  that  im- 
poses an  obligation  to  have  premises  reason- 
ably safe  for  an  invited  person,  the  purpose 
of  such  a  person  in  going  there  must  have 
a  direct  connection  with  the  business  actu- 
ally or  apparently  carried  on  there.  The 
business  carried  on  at  this  place  was  quar- 
rying stone.  The  sale  of  newspapers  to 
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workmen,  even  to  an  engineer  or  foreman, 
had  no  connection  with  the  business.  If  it 
could  be  said  that  there  was  an  invitation 
to  come  and  sell  a  paper  to  the  engineer 
or  to  the  foreman,  this  involved  going  but 
a  few  steps  along  the  driveway  from  the 
street,  and  it  was  not  an  invitation  to  pass 
over  the  ledge  and  along  by  the  dorrick. 
Apart  from  the  single  sentence  quoted  from 
the  statement  of  what  the  boy  once  told  his 
employer,  there  is  not  a  word  of  testimony 
in  the  case  tending  to  show  that  his  selling 
of  papers  to  workmen  in  the  quarry,  if  he 
sold  any,  was  by  authority  or  permission  of 
the  foreman.  If  it  was  true  that  "the  bosa 
of  the  quarry  asked  him  to  go  and  sell  him 
papers,  and  to  sell  papers  in  the  quarry," 
there  was  no  evidence  that  this  was  any- 
thing more  than  a  license  to  do  that  which 
had  no  relation  to  the  business  for  which 
the  place  was  being  used.  If  the  language 
can  be  treated  as  a  request,  or  an  express 
invitation,  it  was  not  an  invitation  in  law, 
within  the  principles  stated  in  Plummer  v. 
Dill,  ubi  supra.  There  is  no  evidence  that 
the  foreman  of  the  quarry  had  authority, 
OS  affecting  in  any  way  the  defendant's 
business  or  the  defendant's  interests,  to  in- 
vite a  newsboy  to  come  into  the  quarry 
and  go  about  among  the  workmen  in  work- 
ing hours  selling  papers.  This  could  have 
no  tendency  to  forward  the  business  or  pro- 
mote the  interests  of  the  defendant.  If  the 
foreman  did  this,  the  only  reasonable  in- 
ference is  that  he  did  it  merely  as  per- 
mission to  the  boy,  to  enable  him  to  make 
a  profit  on  the  sales,  and  perhaps  in  part 
to  indulge  some  workman  in  a  personal 
wish  which  had  no  relation  to  the  business 
carried  on  by  the  defendant. 

We  are  of  opinion  that  there'  was  no  evi- 
dence that  the  defendant  owed  the  plain- 
tiff's intestate  any  duty  to  have  the  ground 
or  the  derrick  safe,  so  that  he  could  pass 
through  the  quarry  without  risk  of  injury. 

Exceptions  overruled. 


KANSAS  SUPREME  COURT. 

NETTIE  HANSON 

V. 

CHICAGO,    ROCK    ISLAND,    &   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(—  Kan.  — ,  112  Pac.  162.) 

Carrier  —  sleepinp  passenger  —  duty  to. 

In  an  action  for  damages  for  the  death  of 
a  papsenger,  evidence  was  adduced  to  show 
that  it  was  the  custom  on  the  defendant's 
night  trains  to  turn  down  the  lights  and 
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furnish  pillows  for  passengers  who  would 
pay  for  their  use;  that  a  passenger  who 
was  asleep  on  such  a  train  when  it  reached 
the  place  of  his  destination  at  1  o'clock  in 
the  morning  was  awakened  immediately 
after  it  left  the  station;  that,  assisted  by 
the  porter,  he  went  forward  in  an  appar- 
ently drowsy  condition,  and  stepped  otf  the 
train  and  was  killed;  that  the  conductor 
was  nearby,  and  observed  his  departure; 
and  that  the  train  was  not  stopped  nor  its 
speed  slackened,  nor  the  'passenger  re- 
strained, although  the  danger  was  appar- 
ent to  the  trainmen.  It  is  held  that  a 
demurrer  to  the  evidence  was  properly  over- 
ruled, and  that  there  was  no  error  in  re- 
fusing a  request  for  an  instruction  to  find 
for  the  defendant. 

(December  10,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Marion  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  her  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Ijow,  Paul  £.  Walker, 
and  J.  S.  Dean  for  appellant. 

Messrs.  W.  H.  Carpenter  and  D.  W. 
Wheeler,  for  appellee: 

Where  the  public  has  established  a  cus- 
tom by  long  practice,  of  leaving  the  rail- 
way company's  train  at  a  place  other  than 
the  station,  the  person  leaving  at  such 
point  is  entitled  to  the  same  protection  as 
though  he  left  the  train  at  the  regular 
station. 

Pennsylvania   Co.   v.   McCaffrey,   173   111. 


169,  50  N.  E.  713;  Burton  v.  Quincy,  0.  Jb 
K.  C.  R.  Co.  Ill  Mo.  App.  617,  86  S.  W. 
603;  Cherry  v.  Chicago  &  A.  R.  Co.  191  Mo. 
4S9,  2  L.R.A.(N.S.)  695,  109  Am.  St.  Rep. 
830,  90  S.  W.  381;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Lee,  34  C.  C.  A.  365,  92  Fed.  318; 
Schwartz  &  Co.  v.  Erie  R.  Co.  128  Ky.  22, 
16  L.R.A.(N.S.)  801,  106  S.  W.  1188;  Lynch 
V.  Saginaw  Valley  Traction  Co.  153  Mich. 
174,  21  L.R.A.(N.S.)  774,  116  N.  W.  983;" 
St.  Joseph  A  W.  R.  Co.  v.  Wheeler,  35  Kan. 
185,  10  Pac.  461;  Eaton  v.  Delaware,  L.  & 
W.  R.  Co.  57  N.  Y.  383,  16  Am.  Rep.  613; 
Leavenworth  Electric  R.  Co.  v.  Cusick,  60 
Kan.  590,  72  Am.  St.  Rep.  374,  57  Pac.  519. 

The  deceased  was  a  passenger,  and  en- 
titled to  protection  as  such. 

Hutchinson,  Carr.  §  1015;  Pennsylvania  R. 
Co.  v.  Books,  57  Pa.  339,  98  Am.  Dec.  229; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson, 
107  Ind.  442,  57  Am.  Rep.  121,  8  N.  E.  18, 
9  N.  E.  357;  Anderson  v.  Missouri  P.  R. 
Co.  196  Mo.  442,  113  Am.  St.  Rep.  748,  93 
S.  W.  394;  Bass  v.  Cleveland,  C.  C.  A  St. 
L.  R.  Co.  142  Mich.  177,  2  L.R.A.(N.S.) 
875,  105  N.  W.  151,  7  A.  &  E.  Ann.  Cas. 
718. 

The  mere  happening  of  the  accident 
makes  out  a  prima  facie  case. 

St.  Louis  &  S.  F.  R.  Co.  v.  Burrows,  62 
Kan.  89,  61  Pac.  439;  Meier  v.  Pennsyl- 
vania Co.  64  Pa.  225,  3  Am.  Rep.  581; 
Western  Transp.  Co.  v.  Downer,  11  Wall. 
129,  20  L.  ed.  160;  Gleeson  v.  Virginia  Mid- 
land R.  Co.  140  U.  S.  435,  35  L.  ed.  458, 
11  Sup.  Ct.  Rep.  859;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Elder,  57  Kan.  312,  46  Pac.  310. 


Note.  —  Dutif  to  prevent  passetifjer  from 
leaving  train  while  in  motion. 

As  to  the  duty  of  a  carrier  to  prevent  a 
minor  passenger  from  alighting  from  a  mov- 
ing car,  see  Kruger  v.  Omaha  &  C.  B.  Street 
R.  Co.  17  L.R.A.(N.S.)  101,  and  note  ap- 
pended thereto. 

In  view  of  the  fact  that,  as  a  general  rule. 
it  is  not  considered  to  be  negligence  per 
ae  to  alight  from  a  moving  train  (see  note 
to  Hoylman  v.  Kanawha  &  M.  R.  Co.  22 
L.R.A.(N.S.)  741),  it  would  seem  that  no 
duty  would  devolve  upon  a  railroad  com- 
pany, in  all  instances,  to  prevent  passen- 
gers from  doing  so.  Such  a  duty  might 
arise,  however,  where,  under  particular 
circumstances,  alighting  would  be  obviously 
'longerons,  and  the  carrier  had  notice  that 
a  p&ssenger  was  about  to  do  so,  as  was  the 
case  in  Hanson  v.  Chicago,  R.  I.  &  P.  R. 
Co. 

In  Floytrup  v.  Boston  M.  R.  Co.  103 
Mass.  152,  39  N.  E.  797,  where  a  train 
stopped  near  a  station,  but  not  to  dis- 
charge passenfirei'S,  and  plaintiff  and  others 
started  to  alight  in  response  to  an  an- 
nouncement to  change  cars,  and  plaintiff 
was  injured  by  the  cars  being  again  put  in 
motion  before  he  could  alight,  it  was  held 
SI  L.RwA.(N.S.) 


that  whether  the  announcement  was  made 
by  an  employee  or  another,  the  fact  that 
it  was  made  was  competent  evidence  as 
bearing  upon  the  care  used  by  the  defend- 
ant's servants  to  prevent  plaintiff  from  at- 
tempting to  leave  the  train  at  a  time  when 
it  was  not  stopped  to  discharge  passengers. 
The  fact  was  for  the  jury  to  determine 
whether  it  was  negligence  on  the  part  of 
the  carrier  to  permit  a  passenger  to  come 
upon  the  platform  without  warning,  for  the 
purpose  of  leaving  the  train  under  such  cir- 
cumstances. 

In  this  connection  it  should  be  stated 
that  this  note  does  not  purport  to  include 
cases  merely  involving  injuries  received  by 
a  passenger  because  of  a  sudden  starting  of 
the  train. 

In  Minock  ▼.  Detroit,  G.  H.  &  M.  R.  Co. 
97  Mich.  426,  66  N.  W.  780,  where  plaintiff 
was  injured  in  getting  off  just  as  the  train 
started  after  stopping  at  a  crossing,  the 
court  says:  "We  cannot  say  that,  as  mat- 
ter of  law,  a  railroad  company  is  under 
obligation  to  notify  its  passengers  not  to 
get  off  at  an  intervening  railway  crossing 
because  it  has  announced  the  succeeding 
station  as  such.  It  has  a  right  to  expect 
that  its  passengers  will  sit  in  the  cars  un- 
til stations  are  called,  as  is  the  common 
40 
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It  is  the  duty  of  a  railway  company  to 
protect  passengers  who  become  disabled 
from  any  cause. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Parry, 
07  Kan.  516,  73  Pac.  106;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Weber,  33  Kan.  543,  62  Am. 
Rep.  543,  6  Pac.  877. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  awarding 
damages  for  alleged  negligence  of  the  ap- 
pellant in  permitting,  advising,  and  direct- 
ing a  drowsy  passenger  to  alight  from  a 
rapidly  moving  train  in  the  nighttime,  at 
a  place  where  there  was  no  platform  or 
light,  whereby  the  passenger  was  killed. 

The  deceased,  who  was  thirty-six  years  of 
age,  took  passage  at  Bison,  Oklahoma,  about 
5  o'clock  P.  M.,  holding  a  ticket  to  Lost 
Springs,  Kansas,  where  the  train  arrived  at 
about  1  o'clock  a.  k.  It  was  the  custom  on 
defendant's  trains  over  this  route  to  turn 
down  the  lights  in  passenger  coaches  about 
10  o'clock  p.  M.,  and  passengers  who  paid 
the  charge  therefor  were  furnished  pillows 
by  the  train  porter,  and  this  was  done  on 
the  night  of  the  accident.  Tickets  were 
taken  up  by  a  train  auditor  and  checks  giv- 
en to  the  passengers,  and  it  was  the  cus- 
tom of  the  porter  on  these  night  trains  to 
awaken  passengers  who  were  sleeping,  on 
approaching  their  destination,  and  take  up 
their  checks.  Announcement  of  the  station 
was  given,  and  the  train  made  the  usual 
stop  at  Lost  Springs,  where  one  passenger 
left  the  train,  and  two  others  entered  it. 
After  the  train  left  the  station,  and  while 
moving  with  rapid  and  increasing  speed, 
the  deceased  was  observed  with  the  porter 
having  hold  of  his  shoulder,  walking  toward 
the  platform.  He  appeared  drowsy,  and  fell 
on  or  brushed  against  another  passenger  as 


he  went  by.  The  porter  removed  the  check 
from  his  hat,  and  went  with  him  to  the 
platform,  where  they  disappeared  down  the 
steps  together,  and  then  the  porter  returned 
into  the  car  alone.  The  body  was  found 
about  250  yards  from  the  depot.  The  de- 
ceased had  been  over  this  route  on  defend- 
ant's trains  running  on  the  same  schedule 
on  four  previous  occasions. 

In  answer  to  special  questions,  the  jury 
found  that  the  custom  of  taking  up  checks 
and  awakening  sleepy  passengers  on  night 
trains  had  existed  for  a  long  time  prior  to 
the  injury;  that  the  deceased  was  acquaint- 
ed with  this  custom;  that  he  was  sleeping 
when  the  train  reached  Lost  Springs;  that 
he  was  taken  out  of  his  seat  by  the  em- 
ployees of  the  company  and  taken  to  the 
platform  for  the  purpose  of  getting  him  to 
leave  the  train  while  it  was  in  motion,  if 
they  could  get  him  off  before  it  gained  too 
much  speed;  that  they  knew  he  was  in  a 
sleepy,  drowsy  condition;  that  the  night 
was  dark;  that  the  deceased  was  unfamiliar 
with  the  place;  that  the  train  was  running 
rapidly,  that  there  was  no  conversation  be- 
tween the  porter  and  the  deceased  with  re- 
spect to  his  waiting  until  the  train  stopped; 
and  that  he  did  not  leave  the  train  volun- 
tarily. 

The  porter  testified  that  the  vestibule 
was  not  closed  after  leaving  the  station 
until  after  the  deceased  left  the  car.  Be- 
fore reaching  Lost  Springs,  he  had  been  in- 
formed that  this  passenger  was  destinetl 
for  that  place.  There  is  some  conflict  in 
the  testimony  concerning  the  occurrences 
just  before  the  deceased  left  the  train.  Hie 
porter  testified  that,  when  he  announced 
the  station,  the  deceased  was  talking  with 
another  gentleman  in  the  seat;  that,  re- 
turning into  the  car  after  the  train  started, 
and  when  it  had  proceeded  50  to  100  feet, 


custom  on  railroads,  or,  if  thev  do  not,  that 
they  will  inform  themselves  in  relation  to 
their  whereabouts." 

In  Illinois  C.  R.  Co.  v.  Massey,  —  Miss. 
— ,  53  So.  386,  where  plaintiff  alighted  after 
his  station  was  announced,  but  before  the 
train  stopped,  it  was  contended  that  the  de- 
fendant was  negligent  because  the  flagman, 
who  was  on  the  platform,  failed  to  warn 
plaintiff  not  to  get  off;  but  the  court  says: 
"We  think  this  is  a  strained  and  unreason- 
able construction  to  place  upon  the  action 
of  the  flagman,  construed  in  the  light  of 
all  facts.  The  flagman  did  not  know,  and 
could  not  have  known,  that  plaintiff  in- 
tended to  step  off  the  train;  but,  on  the 
contraiy,  he  had  a  right  to  assume  that 
he  would  not." 

And  of  similar  import  is  the  case  of  Mor- 
ris V.  Illinois  C.  R.  Co.  post,  629. 

In  Hollingsworth  v.  Southern  R.  Co.  72 
S.  C.  114,  51  S.  E.  600,  where  plaintiff  was 
sick,  but  had  not  complained  to  defendant's 
31  L.R.A.(N.S.) 


employees,  or  otherwise  indicated  the  fact, 
and  on  a  station  being  called,  got  up  and 
started  for  the  door,  passing  a  brakeman, 
it  was  held  that^  defendant  was  not  liable 
for  failure  to  take  precaution  for  her  safety, 
as  there  was  nothing  to  indicate  to  the 
brakeman  that  plaintiff  was  not  in  her 
senses,  and  approaching  the  door  in  order 
to  be  ready  to  get  off  when  the  train 
stopped,  in  accordance  with  the  usual  im- 
patience of  passengers  to  alight. 

In  Richmond  &  D.  R.  Co.  v.  Morris,  31 
Gratt.  200,  where  plaintiff  was  asleep  when 
the  station  was  reached,  and  was  awakened 
by  the  conductor  and  told  to  get  off,  and 
the  train  was  backed  as  plaintiff  went  out 
on  the  rear  platform  and  jumped .  off,  not 
knowing  that  it  was  backing,  it  was  held 
that  the  conductor  was  negligent  in  putting 
the  train  in  motion  before  plaintiff  had  an 
opportunity  to  leave  the  car,  or  in  not  cau- 
tioning him  against  attempting  to  leave  it 
until  it  had  stopped.  R.  L.  8. 
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he  saw  the  deceased  coming  out  toward  the 
vestibule,  and  understood  him  to  say  that 
the  conductor  told  him  to  get  off;  and  tiiat 
the  conductor  said  ''Stop/'  and  pulled  tlic 
bell  rope. 

He  also  testified; 

Q.  Why  didn't  he  stop?  You  knew  that 
train  was  going  at  a  rapid  rate? 

A.  Yes,  sir;  I  presume  it  was. 

Q.  Didn't  you  know  that  it  was  impos- 
sible for  a  man  to  get  off  or  on  that  train 
when  going  at  a  rapid  rate? 

A.  I  didn't  know  what  he  could  do. 

Q.  You  thought  that  there  was  a  great 
possibility  that  he  would  be  injured? 

A.  No,  sir;  I  never  gave  it  a  thought. 

Q.  Although  the  train  was  running  rapid- 
ly? 

A.  I  didn't. 

Q.  Notwithstanding  the  fact  that  he  got 
off  in  the  dark  there  that  night,  the  train 
running  rapidly,  you  never  undertook  to 
stop  that  train  after  the  man  got  off,  or 
to  pull  that  cord  once? 

A.  I  don't  remember  whether  or  not  I 
did. 

Q.  You  know  as  a  matter  of  fact  you 
didn't,  don't  you? 

A.  I  don't  think  the  train  did  stop  any 
more.    .    •    .    Well,  it  didn't  stop. 

The  conductor  testified:  I  started  into  a 
high-backed  coach,  the  first  car  back  of  the 
smoker.  .  .  .  This  gentleman  came  down 
towards  me.  I  asked  him  if  he  wanted  to 
get  off  there.  He  said,  'Yes,'  he  did.  I 
said,  'Well,  wait  a  minute,  and  I'll  stop  the 
train/  With  that  I  reached  up  and  pulled 
the  cord,  and  at  that  he  passed  me,  and  1 
did  not  see  him  any  more.  This  air  didn't 
sound  very  loud,  and,  when  I  got  out  into 
the  vestibule,  the  porter  was  standing  there. 
I  said,  'Did  he  get  off?'  He  said,  'Yes.' 
That  ended  it  with  me.  I  turned  and  went 
back.  That  was  was  all  that  I  knew  about 
it 

Q.  Did  you  see  him  get  off? 

A.  No,  sir. 

Q.  Did  you  have  any  other  conversation 
with  him  except  that  you  have  already  de- 
Uiled  ? 

A.  No'  sir. 

On  cross-examination  he  said: 

Q.  You  did  not  stop  that  train.  The 
train  was  going  rapidly,  was  it  not? 

A.  It  was  gaining  speed  right  along. 

Q.  It  was  going  fast  when  this  man  was 
there  at  the  door,  was  it  not? 

A.  Yes,  sir. 

Q.  You  knew  that  it  was  dangerous  to 
get  off,  didn't  you  ? 

A.  I  would  not  have  got  off. 

Q.  You  know  as  a  train  man  that  it  was 
dangerous  for  that  man  to  get  off? 
31  L..Il.A.(N.S.) 


A.  Yes,  sir;  he  passed  me  in  the  alley- 
way. 

Q.  That  is  where  you  pulled  the  cord? 

A.  Yes,  sir.    .    .     . 

Q.  When  the  porter  told  you  a  man  got 
off  there  in  the  dark,  and  the  train  was 
running  rapidly,  why  didn't  ypu  stop  the 
train  when  the  porter  told  you? 

A.  He  told  me  the  man  was  gone. 

Q.  Both  of  you  knew  it  was  dangerous 
to  get  off,  and,  although  the  train  was  run- 
ning fast  and  it  was  dark  there,  you  just 
went  on  and  paid  no  further  attention  to 
it;  that  is  the  way  you  done  it,  was  it? 

A.  Yes,  sir. 

A  passenger  in  another  coach  opening  up- 
on the  same  platform  testified  that  he  saw 
a  man  who  seemed  to  be  sleepy  go  to  the 
platform,  followed  by  the  porter,  and  heard 
one  of  the  employees  saw,  "Let  him  get  off 
if  he  will;"  that  the  train  was  going  rapid- 
ly at  the  time;  and  that  the  train  men  did 
not  pull  the  bell  cord,  and  made  no  effort  to 
stop  it.  Another  witness  testified  that  as 
the  train  started  out  of  Lost  Springs  he 
saw  someone  shake  another  man  and  take 
him  out  of  the  coach  just  back  of  the 
smoker.  This  was  the  coach  in  which  the 
deceased  was  riding. 

The  only  errors  specified  are  the  decision 
overruling  the  demurrer  to  the  evidence, 
and  the  refusal  to  instruct  the  jury  to  find 
for  the  defendant,  and  the  question  now  to 
be  decided  is  whether  the  evidence  is  suffi- 
cient to  sustain  the  verdict.  It  is  contend- 
ed that  it  is  not  the  duty  of  a  carrier  to 
awaken  a  sleeping  passenger  in  a  day  coach 
on  arrival  at  his  destination,  if  due  an- 
nouncement of  the  station  is  made,  and  a 
reasonable  opportunity  is  given  for  him  to 
alight.  This  is  the  general  rule,  although 
it  is  said  that  exceptional  circumstances 
might  impose  the  duty.  2  Hutchinson,  Carr. 
§  1128.  It  is  also  insisted  that  the  custom 
shown  by  the  evidence,  of  turning  down  the 
lights  and  furnishing  pillows  on  night 
trains,  that  passengers  may  sleep  more 
comfortably,  does  not  impose  the  duty. 
The  defendant  also  contends  that  the  prop- 
er announcement  of  the  station  having  been 
made,  and  sufficient  opportunity  given  for 
the  egress  of  passengers,  the  deceased,  by 
remaining  in  the  coach  until  the  train 
started,  became  a  trespasser  to  whom  the 
company  owed  no  duty  except  to  refrain 
from  wilfully  or  wantonly  injuring  him. 

The  district  court  did  not  instruct  the 
jury  that  the  custom,  if  proven,  imposed  the 
duty  on  the  train  men  to  awnken  a  sleep- 
ing passenger  on  arrival  at  his  destination, 
but  did  instruct,  in  substance,  that  if  they 
found  the  custom  existed  as  alleged,  and 
that  it  was  known  to  the  decedent,  and  that 
he  was  asleep  on  arrival  at  his  destination. 


628 


KANSAS  SUPREME  COURT. 


DEa» 


to  the  knowledge  of  the  train  men,  and 
they  failed  to  awaken  him  in  proper  time 
to  leave  the  train,  and  that  immediately 
after  leaving  the  station  they  discovered 
that  he  had  not  left  the  train,  because  of 
being  asleep,  he  should  be  considered  as  a 
passenger;  and  if  the  train  men  were  neg- 
ligent in  commanding  or  directing  him  to 
leave  the  train,  which  negligence  caused  his 
death,  then  the  plaintiff  might  recover.  But 
if  the  deceased  voluntarily  left  the  train 
without  being  ordered  or  directed  to  do  so, 
or  if  he  was  advised  to  wait,  and  told  that 
the  train  would  be  stopped  so  that  he  might 
leave  it,  and  notwithstandng  this  advice  he 
left  the  train  without  waiting  for  it  to 
stop,  there  could  be  no  recovery. 

Cases  are.  cited  in  support  of  the  proposi- 
tion that  when  a  passenger  fails  to  leave  a 
train  when  his  destination  is  reached,  after 
a  reasonable  opportunity  to  do  so,  the  rela- 
tion of  passenger  and  carrier  is  terminated, 
and  he  then  becomes  a  trespasser.  This  is 
not  true,  however,  in  all  cases.  If  one  in 
such  a  situation  offers  to  pay  fare  to  a 
station  beyond,  the  relation  continues  un- 
broken. Forbes  v.  Chicago,  R.  I.  &  P.  R. 
Co.  135  Iowa,  679,  113  N.  W.  477.  It  would 
be  a  harsh  rule  that  would  hold  every  per- 
son a  trespasser  who  remains  upon  a  train 
after  it  reaches  the  place  designated  in  his 
ticket.  Whether  he  is  a  trespasser  must 
depend  on  the  circumstances  of  each  case, 
which  may  present  questions  for  a  jury. 
It  is  held  that  a  person  who  goes  aboard 
the  wrong  train  or  one  upon  which  his 
ticket  does  not  entitle  him  to  ride  is  never- 
theless a  passenger,  and  while  he  may  be 
ejected,  it  must  be  done  with  all  proper 
care.  In  such  a  case  it  was  said:  "Al- 
though he  has  no  right  to  a  passage,  (he] 
cannot  be  expelled  from  the  train  as  a  tres- 
passer, but  must  be  treated  as  a  passenger 
who  by  mistake  has  got  upon  a  train  on 
which  by  his  contract  he  is  not  entitled  to 
ride."  Arnold  v.  Pennsylvania  R.  Co.  115 
Pa.  135,  2  Am.  St.  Rep.  542,  8  Atl.  213; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Rosenzweig, 
113  Pa.  519,  6  Atl.  545. 

In  a  case  in  Michigan  where  a  sleeping 
passenger  delayed  leaving  the  train  after 
a  full  opportunity  to  do  so  had  been  given, 
and  was  afterward  injured  by  the  alleged 
negligent  act  of  the  conductor,  it  was  held 
that  the  claim  of  the  company  that  the 
relation  of  passenger  and  carrier  had 
ceased,  and  that  the  company  owed  him  no 
duty  of  protection,  could  not  be  sustained 
as  matter  of  law,  but  was  properly  left  to 
the  jury.  Bass  v.  Cleveland  C.  C.  &  St.  L. 
R.  Co.  142  Mich.  177,  2  L.R.A.(N.S.)  875, 
105  N.  W.  151.  In  a  note  following  a  re- 
port of  that  case  in  7  A.  &  E.  Ann.  Cus. 
720,  it  is  said  that  the  rule  that  there  is 
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no  obligation  to  arouse  a  sleeping  passenger 
and  to  see  that  he  gets  off  at  his  destina- 
tion "had  been  laid  down  in  cases  where 
passengers  have  sought  to  recover  damages 
for  being  carried  beyond  their  destinations, 
and  is  not  in  conflict  with  the  holding  of 
the  reported  case." 

It  was  held  in  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Wimmer,  72  Kan.  566,  4  L.RA.(N.S.) 
140,  84  Pac.  378,  7  A.  A  E.  Ann.  Cas.  756, 
that  "the  duty  which  a  railway  company 
owes  to  a  passenger  to  exercise  the  highest 
degree  of  care  for  his  safety  which  is  rea- 
sonably practicable  does  not  cease  until  the 
passenger  has  reached  his  destination  and 
left  the  train."     (Syl.  3.) 

It  is  probably  true  that  if  a  passenger 
should  unreasonably  delay  his  departure 
from  a  train  in  such  circumstances  as  to  in- 
dicate a  wilful  or  wanton  disregard  for  the 
rights  of  the  carrier  or  the  traveling  public, 
thereby  intending  to  compel  a  stop  for  his 
'benefit,  or  because  of  ill  will,  or  to  secure 
further  passage  without  pay,  or  like  wrong- 
ful purpose,  he  would  thereby  forfeit  his 
right  to  the  high  degree  of  care  due  to  a 
passenger,  and  might,  if  the  circumstances 
warranted  the  inference,  be  considered  a 
trespasser;  but  the  question  in  case  of  any 
doubt  or  uncertainty  of  the  facts  would  be 
for  a  jury.  Here  it  is  not  claimed,  and  the 
circumstances  do  not  indicate,  that  the  de- 
lay of  the  deceased  was  caused  otherwise 
than  by  his  being  asleep,  or  bewildered  be- 
cause of  sleepiness.  In  this  situation  the 
court  could  not  arbitrarily  declare  that  he 
had  forfeited  the  ordinary  rights  of  a  pass- 
enger, and  did  not  err  in  submitting  that 
matter  to  the  jury. 

The  case  'of  Chicago,  K.  A  W.  R,  Co.  v. 
Frazer,  55  Kan.  582,  40  Pac.  923,  cited  by 
the  appellant,  is  not  in  conflict  with  these 
views.  It  appeared  there  that  passage  had 
been  taken  upon  a  construction  train  on  an 
unfinished  road.  At  the  end  of  the  road, 
after  nearly  half  an  hour  had  elapsed  and 
all  others  had  left  the  caboose,  a  passenger 
who,  without  any  apparent  cause,  remained 
upon  it,  was  killed  in  switching;  his  pres- 
ence being  unknown  to  the  train  men.  It 
was  held  that  instructions  to  the  effect  that 
he  was  entitled  at  the  time  of  the  injury  to 
the  extraordinary  care  due  to  a  passenger 
were  erroneous.  The  language  of  the  opin- 
ion was  correct  as  applied  to  the  facts  of 
that  case,  but  is  not  an  authority  for  the 
contention  that  it  should  be  held  as  matter 
of  law  that  Hanson  had  forfeited  his  right 
to  such  care  before  he  was  killed. 

The  facts  concerning  the  custom  to  turn 
down  the  lights,  furnish  pillows  for  the 
comfort  of  those  desiring  to  sleep,  and  to 
awaken  sleeping  passengers  and  take  up 
their   checks,    were   circumstances    for    tha 
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jury,  explanatory  of  the  delay  of  the  pas- 
senger, and  proper  to  he  considered  in  de- 
ciding whether  the  relation  of  passenger 
and  carrier  had  terminated  before  he 
stepped  from  the  train. 

It  18  also  contended  that  the  evidence 
shows  such  contributory  negligence  a^  to 
defeat  a  recovery.  It  is  said  that  the  night 
was  dark,  the'  train  was  running  rapidly, 
the  place  was  unfamiliar,  and  the  departure 
from  the  train  voluntary.  The  force  of  thin 
argument  is  greatly  diminished  by  the  find- 
ing of  the  jury  that  the  deceased  did  not 
leave  the  train  voluntarily,  and  this  find- 
ing we  think  is  supported  by  the  evidence. 
He  was  awakened  while  upon  a  moving 
train  which  had  just  left  the  station  where 
he  desired  to  stop.  The  rate  of  speed  could 
hardly  be  determined  by  him  on  the  in- 
stant, especially  in  his  drowsy  condition. 
Those  upon  whom  he  had  a  right  to  rely 
did  not  oppose,  but  one,  at  least,  actually 
assisted  him.  down  the  steps,  according  to 
the  testimony.  If  is  true  the  conductor 
says  he  told  him  to  stop,  and  that  he  pulled 
the  cord,  biit  it  is  significant  that  the  train 
did  not  stop,  nor  was  its  speed  slackened, 
and  the  fact  that  the  conductor  pulled  the 
cord  is  disputed  by  other  testimony.  The 
porter,  who  was  in  the  vestibule  with  the 
passenger,  testified  that  he  (the  porter)  did 
not  pull  the  cord,  and  according  to  testi- 
mony, which  the  jury  had  a  right  to  be- 
lieve, although  contradicted,  one  of  the 
employees  said:  "Let  him  get  off  if  he 
will."  It  cannot  be  said  as  a  matter  of 
law  that  a  man  of  ordinary  prudence  in 
that  situation  would  not  have  stepped  off 
the  train  as  he  essayed  to  do.  Happily  for 
the  traveling  public,  the  care,  patience,  and 
fidelity  of  train  men  generally  are  such  that 
passengers  are  accustomed  to,  and  ordina- 
rily may,  safely  rely  upon  their  judgment, 
knowledge,  and  sicill  in  such  matters,  and 
one  should  not  be  held  guilty  of  contribu- 
tory negligence  when  he  does  so,  merely 
because  it  is  determined  by  a  fatal  result 
that  his  confidence  was  misplaced.  It  ap- 
pears that,  while  the  danger  was  obvious  to 
the  porter  and  conductor,  it  was  not  neces- 
sarily so  to  this  passenger.  St.  Ix>uis,  I. 
M.  &  S.  R.  Co.  V.  Cantrell,  37  Ark.  519,  40 
Am.  Rep.  105;  Jones  v.  Chicncro,  M.  &  St. 
P.  R.  Co.  42  Minn.  183,  43  N.  W.  1114;  Mc- 
Caslin  v.  Lake  Shore  &  M.  S.  R.  Co.  93 
Mich.  553,  53  N.  W.  724;  Waller  v.  Hanni- 
bal &  St.  J.  R.  Co.  83  Mo.  008;  Haug  v. 
Great  Northern  R.  Co.  8  N.  D.  23,  42  L.R.A. 
«64,  32  Am.  St.  Rep.  727,  77  N.  W.  97; 
Southern  Kansas  R.  Co.  v.  Pavey,  48  Kan. 
452,  29  Pac.  593.  A  passenger  who,  because 
of  drowsiness,  or  confusion  caused  by  no 
wrongful  act  on  his  part,  attempts  to  jump 
from  a  rapidly  moving  train  in  the  dark- 
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ness,  while  apparently  unaware  of  the  dan- 
ger, is,  we  believe,  entitled  to  the  restrain- 
ing care  of  those  in  whose  protection  he  has 
placed  himself,  who  fully  understood  the 
danger,  and  are  in  a  situation  to  prevent 
it.  The  fact  that  he  slept  longer  than  he 
ought  to  have  done,  if  that  be  a  fact,  ought 
not  to  deprive  him  of  reasonable  protection. 

The  evidence  was  sufficient  to  go  to  the 
jury,  and  sustains  the  verdict.  Evidence  ex- 
planatory of  the  conduct  of  the  train  men, 
and  to  some  extent  excusing  it,  is  not  fur- 
ther referred  to;  the  only  question  here  be- 
ing -whether  there  was  competent  evidence 
for  the  consideration  of  the  jury,  sufiScient 
to  support  their  findings. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
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PANY. 

(—  La.  — ,  63  So.  098.) 

Carrier  —  alighting:  from  moving:  train 
—  negligence. 

1.  A  passenger  who  has  every  reasonable 
opportunity  to  ascertain  whether  a  train 
from  which  he  is  about  to  alight  is  still 
in  motion,  but  fails  to  assure  himself  that 
the  train  has  stopped  sufiiciently  to  permit 
him  to  alight  without  danger,  cannot  hold 
the  railroad  responsible  for  injuries  re- 
ceived while  getting  off  the  moving  train. 

Same  —  failure  to  warn. 

2.  The  fact  that  a  flagman  fails  to  notify 
a  passenger  who  had  left  the  coach  and  is 
standing  on  the  step  that  the  train  is  mov- 
ing, and  that  it  is  dangerous  to  attempt  to 
alight  while  the  train  is  in  motion,  will 
not  charge  the  company  with  negligence, 
because  the  fact  that  the  passenger  is  on 
the  step  ready  to  alight  does  not  warn  the 
flagman  that  he  will  do  so  while  the  train 
is  in  motion,  and  at  a  time  when  it  is  dan- 
gerous to  do  so. 

Same— >  failure  to  prevent. 

3.  Employees  of  a  railroad  should  use 
ordinary  care  to  prevent  injuries  to  pas- 
sengers, but  the  failure  of  these  employees 
to  control  passengers  who  will  jump  from 
a  moving  train  in  disregard  to  their  safety 
is  not  a  failure  of  the  duty  of  the  train 
men. 

Headnotes  by  Bbeaux,  Ch.  J. 

Note. —See  Hanson  v.  Chicago,  R.  I.  & 
P.  R.  Co.  ante,  624,  and  note  as  to  the  duty 
to  prevent  passenger  from  leaving  train 
while  in  motion. 
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Same  —  announcement  of  station. 

4.  The  announcement  that  the  next  stoji 
was  Kentwood  was  not  an  invitation  to  the 
passenger  to  alight  before  it  was  safe  to 
do  so. 

Evidence  —  statement  while  In  pain. 

5.  While,  ordinarily,  courts  will  not  give 
much  weight  to  statements  detrimental  to 
the  rights  of  the  plaintiff  made  by  him 
while  suffering  great  pain,  and  at  the  per 
sistent  importunity  of  the  defendant,  still 
due  weight  will  be  given  to  these  state- 
ments when  made  after  he  has  had  time  for 
reflection,  when  these  statements  are  cor- 
roborated. 

Same  —burden  of  proof—  failure. 

6.  The  plaintiff  failed  to  sustain  the  bur- 
den of  proof  that  rested  upon  him. 

(November  28,  1910.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
ex  the  District  Court  for  the  Parish  of 
Tangipahoa  in  defendants  favor  in  an  action 
brought  to  recover  damages  for  persona^ 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.   H.  McClendon,  for  appellant: 

The  carrier  owes  to  the  passenger  the 
duty  to  see  that  he  has  such  assistance  as 
is  reasonably  necessary  to  enable  him  to 
alight  in  safety. 

2  Hutchinson,  Carr.  p.  1127;  Texas  &  P. 
R.  Co.  V.  Miller,  79  Tex.  84,  11  L.R.A.  396, 
23  Am.  St.  Rep.  308,  15  S.  W.  264. 

The  carrier  owes  to  the  passenger  the  duty 
of  warning  him  against  danger. 

Romine  v.  Evansville  &  T.  H.  R.  Co.  24 
Ind.  App.  230,  66  N.  E.  245;  Southern  P. 
Co.  V.  Tarin,  54  L.R.A.  240,  47  C.  C.  A. 
648,  108  Fed.  734. 

The  proof  of  the  accident  from  whicli  the 
injury  arose  will  usually  make  a  prima  fa- 
cie case  of  negligence. 

Hutchinson,  Carr.  3d  ed.  pp.  1000,  1001  > 
note,  §  1122,  p.  1317. 

It  may  be  found  negligence  on  the  part  of 
the  carrier  to  permit  a  passcMiger,  without 
warning  him,  to  go  upon  the  platform  for 
the  purpose  of  leaving  the  train. 

Hutchinson,  Carr.  3(1  ed.  §  1124;  Floy- 
trup  V.  Boston  &  M.  R.  Co.  103  Mass.  152,  39 
N.  E.  797;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Farr,  70  Ark.  264,  68  S.  VV.  243;  Kellogg  v. 
Smith,  179  Mass.  595,  61  N.  E.  138. 

The  carrier  owes  to  the  passenger  the 
duty  of  protection  during  transportation. 

Chicago  &  A.  R.  Co.  v.  Winters,  175  111. 
293,  61  N.  E.  901;  Rested  v.  Great  Northern 
R.  Co.  76  Minn.  123,  78  N.  W.  971. 

If    the    negligence    of    the    passenger    is 
known,  the  carrier  is  liable  for  the  fault  of 
its  servants  in  not  avoiding  or  preventing 
the  injury. 
31  L.R.A.(N.S.) 


6  Cyc.  Law  &  Proc.  p.  641 ;  Black  v.  Gar- 
roll  ton  R.  Co.  10  La.  Ann.  33,  63  Am.  Dee. 
586. 

Mr.  Hunter  C.  lieake,  with  Messn. 
Kemp  &  Spiller,  for  appellee. 

Breauz,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Dr.  H.  G.  Morris,  a  physician,  sued  the 
defendant  company  to  recover  the  sum  of 
$9,396.60. 

The  facts  are:  Late  in  the  evening  of 
March  18,  1909,  he  boarded  a  through  tram 
of  the  defendant  company  at  McComb  City 
to  return  to  his  home  in  Kentwood,  Louisi- 
ana. He  had  a  patient  in  Kentwood  upon 
whiom  he  desire<}  to  call  at  earliest  possible 
moment.  He  requested,  and  those  in  charge 
of  defendant's  train  granted  his  request,  to 
be  permitted  to  stop  at  Kentwood,  although 
the  train  was  not  scheduled  to  stop  at  that 
place.  Travel  on  the  regular  passenger  train 
would  not  have  served  his  purpose;  that  is, 
of  coming  to  Kentwood  early  enough  to 
timely  call  on  his  patient.  The  flagman 
on  this  through  train  had  never  previous  to 
this  trip  served  on  a  regular  passenger 
train. 

The  doctor  arrived  at  Kentwood  about  9 
o'clock  p.  M.  He  had  paid  his  fare  upon  en- 
tering the  car  at  McComb  City.  He  took  a 
seat  in  the  car  and  fell  asleep.  He  was 
awakened  by  the  flagman  of  the  train  short- 
ly before  reaching  his  destination,  and  about 
the  time  the  train  was  whistling  for  the 
station  Kentwood.  The  plaintiff  in  his  own 
behalf  said  that  the  flagman  told  him  to 
get  off  there,  meaning  Kentwood;  that  the 
flagman  left  him,  and  where  he  went  he 
(plaintifl*)  did  not  know.  He  next  saw  the 
flagman  bending  toward  him  in  the  coach 
at  the  door  with  a  lantern  on  his  arm  and 
looking  at  him.  Plaintifl*  arose  from  his 
seat  and  walked  toward  the  flagman.  He 
passed  him  in  the  door,  and  was  of  the  im- 
pression at  the  time  that  the  train  had 
stopped  at  the  station  at  Kentwood,  and 
that  he  (the  train  man)  at  that  particular 
moment  was  standing  in  the  rear  of  the  car 
with  the  lantern  still  in  his  hand;  that  he 
walked  out,  stepped  on  the  ground,  fell  over, 
and  was  badly  hurt.  Part  of  his  foot  was 
amputated.  His  arm  was  also  badly  bruised 
and  hurt. 

R.  H.  Hayes,  the  flagman,  says  that  at 
Kentwood,  after  calling  out  the  station,  he 
opened  the  door.  That  Dr.  Morris  came  out 
with  him  and  walked  down  the  steps,  and 
that  he  walked  down  with  him.  He  does 
not  remember  whether  he  (the  flagman) 
was  on  the  top  step,  but  says  that  Dr. 
Morris  was  on  the  step  just  below  him. 
That  just  before  the  train  came  to  a  stop, 
Dr.  Morris  stepped  off  before  he  eould  pre- 
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vent  him,  fell  on  the  walk  when  he  stepped 
off,  and  rolled  down  between  the  curbing  and 
the  track.  That  he  (Morris)  knew  the  train 
was  moving. 

One  of  plaintiff's  ankles  was  weak.  Year.s 
ago  he  met  with  an  accident.  His  ankle 
was  injured.  He  had  not  since  recovered 
the  full  strength  of  that  ankle. 

The  flagman,  Hayes,  although  this  was 
his  first  trip,  swore  that  he  knew  the  duties 
of  a  passenger  flagman.  He  stood  an  ex- 
amination on  the  rules  of  the  company.  He 
had  been  in  its  employ  a  number  of  years. 
Defendant's  counsel  suggest  in  argument 
that,  doubtless,  plaintiff  felt  under  obliga- 
tion to  the  local  railroad  authorities,  par- 
ticularly to  one  of  their  agents  through 
whose  kind  offices  he  had  obtained  the  very 
legitimate  favor  of  taking  the  fast  through 
train,  and  of  stopping  at  Kent  wood  to  call 
as  early  as  possible  on  a  patient  awaiting 
the  doctor's  visit;  that  he  wished  to  make 
the  stop  as  speedily  as  possible,  and  in  do- 
ing this  was  himself  hasty  and  imprudent. 
There  is  evidence  to  sustain  that  theory. 

The  train  was  still  in  motion.  Plaintiff 
testified  that  it  was  in  motion,  but  that  he 
was  not  aware  of  it  at  the  time.  The  ques- 
tion arises:  Did  it  not  devolve  upon  him 
to  satisfy  himself  before  alighting  that  the 
train  was  standing  ready  to  permit  passen- 
gers to  alight?  If  a  passenger  who  has 
every  reasonable  opportunity  to  assure  him- 
self that  the  train  is  at  full  stop  fails  to 
make  inquiry,  he  cannot  hold  others  liable 
for  damages  in  case  he  alights  while  it  is 
in  motion  and  is  hurt.  There  were  lights 
at  the  depot,  also  near,  and  other  visible 
objects,  although  it  was  in  the  night,  where- 
by it  was  possible  to  satisfy  himself  that 
the  train  was  still  moving;  besides,  the  mo- 
tion of  the  car  is  of  itself  a  warning  that 
the  train  is  still  moving,  and  has  not  come 
to  a  full  stop. 

Plain tiirs  position  is  that  there  was 
negligence  on  the  part  of  the  flagman,  who 
should  have  warned  him  of  the  danger  and 
should  have  notified  him  not  to  attempt  to 
alight.  Unquestionably,  that  would  have 
been  a  very  proper  act  on  the  part  of  the 
flagman.  The  question  is  whether  the  com- 
pany is  liable  for  the  failure  of  its  flagman 
to  thus  notify  and  warn  the  plaintiff.  That 
is  not  the  trend  of  the  decisions.  In  a 
well-considered  case,  it  was  decided  that 
there  is  an  implied  contract, — the  passenger 
assents  to  the  company's  rules  and  regu- 
lations for  leaving  their  cars,  and,  if  in- 
jury befall  him  by  reason  of  his  disregard  of 
the  regulations  necessary  for  conducting  the 
business,  the  compnny  is  not  liable  even 
though  the  negligence  of  the  servants  con- 
curred with  his  own  negligence  in  causing 
SI  L.R.A.(X.S.) 


the  mischief.    Pennsylvania  R.  Co.  v.  Zebe, 
33   Pa.   318. 

We  do  not  go  that  far.  We  do  not  hold 
that  the  servant  was  negligent.  If  we  were 
to  arrive  at  that  conclusion,  we  would  de- 
cide that  plaintiff  is  entitled  to  damages. 
The  flagman  had  seen  plaintiff  pass  him. 
He  was  standing  behind  him  on  the  steps. 
He,  the  testimony  states,  had  no  reason  to 
infer  that  plaintiff  would  seek  to  alight  at 
that  particular  time.  It  happens  (it  is 
within  common  knowledge)  that  passengers 
frequently  step  down  to  that  step  while  on 
their  way  to  alight,  without  attempting  to 
step  off  before  the  car  has  stopped.  We  are 
not  led  to  infer  from  the  testimony  that 
the  flagman  had  invited  the  passenger  to 
step  off.  It  is  true,  as  before  stated,  that  at 
about  the  time  the  whistle  sounded  for 
Kentwood,  he  announced  that  the  next  stop 
was  that  place.  There  is  not  in  this  an- 
nouncement an  invitation  to  alight  before 
the  train  has  stopped. 

The  following  is  from  the  text  of  Thomp- 
son on  Negligence;  vol.  3,  2d  ed.  §  2845: 
"Ordinarily,  a  railway  carrier  of  passengers 
is  under  no  duty  to  assist  adult  passengers 
who  are  in  apparent  good  health  and  posses- 
sion of  their  faculties  to  get  on  and  off  its 
vehicles  or  to  find  seats  for  them;  but  its 
duty  is  limited  to  giving  them  a  reasonable 
time  and  opportunity  to  do  so  without  as- 
sistance, and  this  is  especially  true  where 
there  are  no  special  sources  of  danger." 
We  do  not  give  entire  approval  to  the  ut- 
terances of  the  commentation,  based,  it  is 
said,  on  numerous  decisions,  for  the  em- 
ployees should  always  exercise  ordinary  care 
to  prevent  accidents;  but  this,  in  our  opin- 
ion, does  not  involve  the  necessity  of  seeking 
to  control  the  action  of  those  who  will 
jump  off  without  sufficient  regard  to  their 
own  safety. 

Ordinarily,  if  one,  while  suffering  excru- 
ciating pains,  is  called  upon  to  answer  by  an 
importunate  defendant  or  other  person 
equally  as  persistent  and  rude,  and  the 
wounded  person  makes  statements  to  the 
detriment  of  his  right,  courts  will  not  give 
them  effect.  Plaintiff,  a  considerable  time 
after  the  accident,  after  he  had  had  days  of 
reflection,  said,  in  substance,  that  he  was 
not  cautious  enough,  or  that  he  alone  was  to 
blame.  We  would  not  attach  importance  to 
the  statement  if  it  did  not  agree  with  our 
view  of  the  case. 

Plaintiff  swore  that  the  claim  agent  of 
the  defendant  company  promised  to  pay  the 
expanses  of  his  illness.  Taking  the  testi- 
mony of  the  plaintiff  and  of  the  agent,  we 
do  riot  find  it  possible  to  render  a  judg- 
ment allowing  the  amount.  As  witnesses, 
the  plaintiff  and  the  agent  flatly  contra- 
dict each  other;  one  affirms,  and  the  other 
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denies.  It  follows,  under  well-settled  juris- 
prudence, that  the  claim  is  not  proven.  We 
are  constrained  to  affirm  the  judgment. 

For  reasons  stated,  the  judgment  is  af- 
firmed. 


NEBRASKA  SUPREME  COURT. 

WILLIAM  OTTO 

V. 

CHICAGO,    BURLINGTON,     &    QUINCY 
RAILROAD  COMPANY,  Appt 

(87  Neb.  503,  127  N.  W.  857.) 

Carrier  —  rights    of     care    taker    on 
freight  train. 

1.  A  stock  shipper  riding  on  a  freight 
train  for  the  purpose  of  caring  for  his  ship- 
ment of  live  stock  is  entitled  to  the  highest 
degree   of   care    and   protection   consistent 

Headnotes  by  Barnes^  J. 


with  the  proper  and  careful  operation  of 
the  train,  and  with  that  means  or  method 
of  transportation. 

Same  —  leaving  train  on  trestle  —  dnty 
of  carrier. 

2.  When  such  a  passenger  is  compelled 
by  an  attack  of  illness  to  leave  the  train 
at  his  first  opportunity,  which  fact  is  known 
to  the  conductor  and  those  in  charge  of  the 
train,  it  is  negligence  for  them  to  know- 
ingly permit  him  to  leave  the  way  ear  while 
it  is  standing  on  an  open  bridge  or  trestle, 
at  a  time  when  it  is  so  dark  that  he  is 
unable  to  see  his  surroundings  or  ascertain 
the  danger. 

Trial  —  question    for    jury  —  leaving 
car. 

3.  The  question  as  to  whether,  under  such 
circumstances,  the  passenger  was  guilty  ot 
contributory  negligence,  is  a  proper  one  for 
tlie  determination  of  the  jury. 

Appeal  —  instructions  —  refusal  —  er- 
ror.* 

4.  Where  the  trial  court  has,  on  his  own 


Note,  —  IHity  of  carrier  to  care  taker 
accompanying  shipment  of  live 
atocTc. 

For  earlier  cases  on  this  subject,  see  note 
to  Muldoon  V.  Seattle  City  R.  Co.  22  L.R.A. 
794.  As  to  liability  of  carrier  of  live  stock 
to  owner's  caretaker  for  condition  of  stock 
pens,  see  Atchison,  T.  &  S.  F.  R.  Co.  v.  Al- 
len, 10  L.R.A.(N.S.)  576  and  note.  As  to 
ri^ht  of  drover  or  stockman  who  uses  car 
after  destination  is  reached,  see  Chicago, 
R,  I.  &  P.  R.  Co.  V.  Thurlow,  30  L.R.A. 
(N.S.)  571  and  note. 

A  caretaker  accompanying  a  shipment  of 
livestock  is  held  by  the  great  weight  of  au- 
thority to  be  a  passenger  for  hire, — ^the 
consideration  for  his  passage  being  the  serv- 
ice he  renders  in  taking  care  of  the  stock, 
or  the  charge  made  against  him  or  his  em- 
ployer for  shipping  the  stock.  Delaware, 
L.  &  W.  R.  Co.  v.  Ashley,  14  C.  C.  A.  368, 
28  U.  S.  App.  375,  67  Fed.  209 ;  New  York, 
C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111. 
40,  43  N.  E.  809,  affirming  57  111.  App.  538; 
Illinois  C.  R.  Co.  v.  Beebe,  174  111.  13,  43 
L.R.A.  210,  66  Am.  St.  Rep.  253,  50  N.  E. 
1019;  Illinois  C.  R.  Co.  v.  Anderson,  184 
111.  294,  56  N.  E.  331 ;  Pennsylvania  Co.  v. 
Gresno,  79  111.  App.  127.  s'econd  appeal  102 
111.  App.  252;  Illinois  C.  R.  Co.  v.  Rothschild, 
134  m.  App.  504;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Teeters,  166  Ind.  335,  5  L.R.A.(N.S.) 
425,  77  N.  E.  599 ;  Southern  R.  Co.  v.  Roach, 
—  Ind.  App.  — ,  77  N.  E.  600.  later  appeal 
88  Ind.  App.  211,  78  N.  E.  201;  Evansville 
&  T.  H.  R.  Co.  V.  Mills,  37  Ind.  App.  596, 
77  N.  E.  608;  Louisville  &  N.  R.  Co.  v.  Bell, 
100  Ky.  203,  38  S.  W.  3;  Weaver  v.  Ann 
Arbor  R.  Co.  1.39  Mich.  590.  102  N.  W. 
1037,  6  A.  &  E.  Ann.  Cas.  764;  Hanover 
Junction.  H.  &  G.  R.  Co.  v.  Anthony,  3 
Walk.  (Pa.)  210;  Spriee  v.  Rutland  R.  Co. 
77  Vt.  347,  60  Atl.  143;  Feldschneider  v. 
Chicaj^o.  M.  &  St.  P.  R.  Co.  1 22  Wis.  423,  99 
N.  W.  1034. 

And  as  a  passenger  for  hire,  the  carrier 
81  L.R.A.(N.S.) 


owes  to  him  the  duty  to  exercise  for  his 
safety  the  highest  degree  of  care  practically 
consistent  with  the  efficient  operation  of 
the  means  of  transportation  employed. 
Pennsylvania  Co.  v.  Greso,  79  111.  App.  127, 
second  appeal,  102  111.  App.  252. 

The  law  requires  "everything  necessary 
to  the  security  of  the  passenger,  whether 
upon  freight  or  passenger  trains,  and  rea- 
sonably consistent  with  the  business  of  the 
carrier,  and  the  means  and  conveniences 
employed.  This  rule  applies  irrespective  of 
any  distinction  made  by  the  company  in 
the  character  of  its  trains.  Under  it,  now- 
ever,  when  a  passenger  upon  a  freight  train 
accepts  and  takes  passage,  he  acquiesces  in 
all  the  usual  incidents  of  a  freight  train 
managed  by  prudent  and  competent  men." 
Delaware,  L.  &  W.  R.  Co.  v.  Ashley,  14 
C.  C.  A.  368,  28  U.  S.  App.  375,  67  Fed.  209. 

But  while  he  assumes  the  additional  risk 
in  excess  of  the  risk  of  traveling  on  a  pas- 
senger train,  the  carrier  owes  as  high  a 
degree  of  care  as  if  he  were  riding  on  a 
passenger  train.  Louisville  &  N.  R.  Co.  v. 
Bell,  100  Ky.  203,  38  S.  W.  3. 

"A  carrier  will  be  held  to  the  same  strict 
accountability  for  the  negligence  of  its 
servants  resulting  in  injury  to  a  passenger 
who  is  lawfully  and  properly  on  a  freight 
train  as  governs  its  liability  for  such  neg- 
ligence when  the  transportation  is  upon  a 
train  devoted  to  passenger  service  exclusive- 
ly." New  York,  C.  &  St.  L.  R.  Co.  v.  Blu- 
menthal, 160  111.  40,  4^  N.  E.  809,  affirming 
57  111.  App.  538. 

So,  a  caretaker  of  stock,  accompanying 
it  under  a  contract  providing  that  tie  shall 
ride  upon  the  frei{2;ht  train  in  which  the 
stock  is  transported,  is  a  passenger  for  hire, 
although  from  the  stock  yards  where  the 
transportation  begins,  to  certain  railroad 
yards  where  the  complete  train  is  made  up 
and  a  caboose  added,  such  care  taker  rides 
upon  the  ensrine,  which  is  the  most  suitable 
place  available;  and  it  is  the  duty  of  the 
railroad  company  operating  the  train  to  use 
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motioD,  fully  and  fairly  instructed  the  jury 
upon  all  of  the  issues  and  the  law  of  the 
case,  it  is  not  error  to  refuse  to  give  ad- 
ditional instructions  requested  by  the  par- 
ties. 

(September  20,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Richardson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries lUIeged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  E.  Kelby,  H.  F.  Rose,  and 
F.  E.  Bishop  for  appellant. 

Messrs.  Reavis  &  Reavis  for  appellee. 

a 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 
From  a  verdict  and  judgment  in  favor  of 


the  plaintiff,  in  an  action  for  personal  in- 
juries, the  defendant  has  appealed. 

It  appears  that  on  the  13th  day  of  De- 
cember, 1907,  the  plaintiff  shipped  two  car- 
loads of  hogs  over  the  defendant's  railroad 
from  Verdon,  Nebraska,  to  Kansas  City, 
Missouri.  As  is  customary  in  such  cases, 
plaintiff  was  furnished  with  transportation 
to  enable  him  to  accompany  and  care  for 
his  stock  shipment.  It  may  be  stated  at 
the  outset  that,  under  his  contract  for 
transportation,  he  was  not  entitled  to  the 
full  measure  of  care  and  protection  which 
the  law  would  afford  him  had  he  been  trav- 
eling on  one  of  defendant's  regular  passen- 
ger trains;  but  he  was,  while  accompany- 
ing his  stock  on  defendant's  freight  train, 
entitled  to  receive  the  highest  degree  of 
care  and  protection  from  the  defendant's 
servants  and  agents  consistent  with  the  na- 
ture of  the  train  on  which  he  was  rid- 
ing^ and  its  proper  and  careful  operation. 


a  high  degree  of  care  and  diligence  for  hili 
safety.  Southern  R.  Co.  v.  Cullen,  221  HI. 
392,  77  N.  E.  470,  affirming  122  111.  App.  293. 

And  a  shipper  traveling  on  a  freight  train 
in  charge  of  his  live  stock,  pursuant  to  the 
contract  of  carriage,  while  going  along  be- 
side the  train,  between  double  tracks  of  the 
company,  to  get  on  board  of  the  caboose 
upon  which  he  is  to  ride,  is  entitled  to  the 
rights  of  any  passenger  of  the  railroad 
company.  Lake  Shore  &  M.  S.  R.  Co.  ▼. 
Hotchkiss,  24  Ohio  C.  C.  431. 

Where  an  express  company  has  under- 
taken to  transport  certain  race  horses  un- 
der a  contract  providing  that  certain  named 
parties  should  accompany  and  take  charge 
of  them,  one  not  so  named  in  the  contract, 
but  who  was  pointed  out  by  the  owner  of 
the  horses  to  the  agent  of  the  company  as 
one  to  accompany  the  horses  as  an  attend- 
ant, and  who  does  so  accompany  them,  with 
the  knowledge  and  consent  of  the  agent  of 
the  express  company  and  of  the  conductor 
of  the  train,  is  a  passenger,  entitled  to  pro- 
tection as  such.  American  Exp.  Co.  v. 
Ogles,  36  Tex.  Civ.  App.  407,  81  S.  W.  1023. 

And  one  traveling  on  a  pass  given  him 
to  accompany  his  stock  is  a  passenger,  and 
not  an  employee,  although  the  contract  of 
shipment  stipulates  that  he  shall  feed  and 
water  the  stock,  and  be  deemed  an  em- 
ployee of  the  railroad  company  during  the 
passage.  St.  Louis  Southwestern  R.  Co.  y. 
Nelson,  —  Tex.  Civ.  App.  — ,  44  S.  W.  179. 

And  he  must  be  treated  as  an  ordinary 
passenger,  except  in  so  far  as  he  necessarily 
waives  the  rifirht  to  be  so  treated  by  assum- 
ing risks  incidental  to  caring  for  his  stock. 
Missouri  P.  R.  Co.  v.  Tietken.  49  Neb.  130, 
59  Am.  St.  Rep.  526.  68  N.  W.  336. 

In  Rowdin  v.  Pennsylvania  R.  Co.  208 
Pa.  623,  57  Atl.  1125,  it  is  held  that  one 
being  carried  on  a«freight  train  in  charge  of 
stock,  "without  charge  further  than  the 
sum  paid  or  to  be  paid  for  the  carriasre  upon 
said  freight  train  of  the  live  stock,"  is  a 
31  L.R.A.(N.S.) 


passenger,  both  in  the  ordinary  sense,  for 
a  consideration,  and  within  the  meaning 
of  a  statute  relieving  railroad  companies 
from  liability  for  injuries  received  by  any 
person  not  a  passenger  or  its  own  employee 
while  engagea  or  employed  about  its  road 
or  cars,  and  is  entitled  to  the  rights  and 
protection  of  a  passenger  as  against  the 
carrier. 

And  where,  under  a  contract  for  the 
transportation  of  plaintiff  and  his  family 
and  horses  on  a  steamboat,  the  plaintiff  is 
to  feed  and  care  for  the  norses  during  the 
trip,  he  does  not  cease  to  be  a  passenger 
when  he  goes  to  feed  the  stocic,  nor  is  the 
carrier  absolved  from  its  obligation  to  pro- 
tect him  from  dangers  to  which  lie  is  ex- 
posed, of  which  it  hns  notice,  but  he  is 
ignorant.  Memphis  &  C.  Packet  Co,  v. 
Buckner,  108  Ky.  701,  57  S.  W.  482. 

But  a  caretaker  accompanying  a  carload 
of  poultry  shipped  under  a  bill  of  lading 
making  no  provision  for  the  transportation 
of  anyone  to  accompany  the  poultry,  the 
carrier's  agent  having  been  informed,  upon 
inquiry,  before  making  out  the  bill  of  lad- 
ing, that  there  was  no  one  with  the  car,  is 
not  rightfully  on  the  freight  train  as  a 
passenger,  and  the  carrier  owes  him  no 
duty  as  such,  although  he  has  previously  ac- 
companied a  large  number  of  shipments 
over  this  carrier's  road  in  the  same  manner, 
provision  therefor  being  made,  however,  in 
all  previous  bills  of  lading.  Chicago,  I.  &  L. 
R.  Co.  v.  Hostetter,  171  Ind.  465,  84  N.  E. 
534. 

The  distinction  between  the  duty  of  a 
carrier  to  a  stock  passenger  and  its  duty 
to  an  ordinary  passenger  is  well  pointed 
out  in  Omaha  &  R.  Valley  R.  Co.  v.  Crow, 
54  Neb.  747,  69  Am.  St.  Rep.  741,  74  N.  W. 
1066,  former  hearing  47  Neb.  84,  66  N.  W. 
21,  and  Chicago,  B.  &  0.  R.  Co.  v.  Troyer, 
70  Neb.  287,  97  N.  W.  308,  affirmed  on  re- 
hearing in  70  Neb.  293,  103  N.  W.  680, 
where   it   is   held   that   one   who   is   being 
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The  train  left  the  village  of  Vcrdon  at  S    was    not    at    Nodaway    station,    but    had 


o'clock  in  the  evening,  and  reached  a  point 
in  the  vicinity  of  the  village  of  Nodawoy 
about  3  o'clock  the  next  morning.  Before 
reaching  Nodaway,  the  plaintifT  had  an  at- 
tack of  sudden  illness,  and  sought  for  a 
closet  in  the  way  car,  and,  finding  none,  lie 
informed  the  conductor  of  his  condition  anvl 
his  necessity,  and  was  told  that  the  train 
would  reach  Nodaway  in  about  fifteen  min- 
utes, where  it  would  stop  long  enough  for 
him  to  get  off.  After  the  lapse  of  about 
fifteen  minutes,  the  train  whistled  and 
came  to  a  stop.  The  plaintiff  then  asked 
the  conductor  if  this  was  Nodaway,  and 
was  told  that  it  was.  When  the  train 
stopped,  the  brakeman  took  his  lantern 
and  left  the  car,  passing  out  of  the  rear 
door  and  closing  it  after  him.  About  two 
or  three  minutes  thereafter,  the  plain ti(T 
followed   him.     It   appears   that   the   train 


stopped  short  of  that  point  because  an- 
other train  ahead  had  not  cleared  the  block 
signal.  The  brakeman  was  aware  of  that 
fact,  and  says  he  left  the  train  to  go  back 
and  flag  any  other  train  which  might  have 
been  approaching  from  the  rear,  and  his 
knowledge  must  be  imputed  to  the  defend- 
ant. When  the  plaintifT  reached  the  rear 
platform  of  the  car,  he  took  hold  of  the 
railing,  descended  the  steps,  took  one  addi- 
tional step,  and  alighted  upon  what  he 
supposed  was  the  roadbed.  lie  says  he  saw 
what  he  took  to  be  the  brakeman's  lantern. 
He  then  advanced  an  additional  step,  and 
landed  in  the  bed  of  a  river  some  30  feet 
below,  the  way  car  having  stopped  on  an 
open  bridge  or  trestle  which  there  spanned 
the  stream.  It  further  appears  that  the 
night  was  pitch  dark;  that  it  was  snowing, 
or   sleeting,   so   it   was   impossible   for  the 


transported  over  a  line  of  railroad  on  a 
"shipper's  ticket"  is  not  a  passenger  in 
such  sense  as  to  render  applicable  to  him 
all  the  rules  governing  the  transportation 
of  passengers  on  passenger  trains.  '"Such  a 
person  is  charged  with  the  care  of  his  live 
stock  while  in  transit.  He  must  ride  on 
the  train  with  the  animals.  He  must  care 
for  them  en  routCj  and  in  various  ways  sub- 
ject himself  to  perils  not  incident  to  ordi- 
nary travel.  To  the  extent  that  such  re- 
quirements interfere  with  tho  operation  of 
ordinary  rules  of  liability,  the  duty  of  the 
carrier  is  accordingly  modified,  and  no  fur- 
ther. .  .  .  The  statute  fixing  the  liabil- 
ity of  carriers  to  ordinary  passengers  is, 
from  the  nature  of  the  case,  not  applicable; 
but  subject  to  the  dilferent  conditions  rea- 
sonably arising  from  the  special  arrange- 
ments and  duties  created  by  such  a  con- 
tract, the  common  law  as  to  carriers  of 
passengers  applies.  The  carrier,  subject  to 
such  modificntions,  is  still  bound  to  the 
exercise  of  the  hijihest  degree  of  care  of 
which  human  foresight  is  capable." 

And  in  Rilev  v.  Chicago,  B.  &  Q.  R.  Co. 
78  Neb.  748,  111  N.  W.  847,  it  is  held  that 
one  traveling  on  a  freight  train  in  charge 
of  stock  is  not  a  passenger  within  the  mean- 
ing of  the  Nebraska  statute  fixing  the  lia- 
bility of  railroad  companies  for  injuries  to 
passengers,  but  the  company  is  liable  to 
him   as  a  common-law  carrier  onlv. 

So,  in  Western  Marvland  R.  Co.  v.  State, 
95  :iid.  637,  53  Atl.  969,  it  is  held  that  a 
drover  accompanying  his  cattle,  and  enti- 
tled, under  the  bill  of  lading,  to  ride  free 
on  the  freight  train  which  carried  the  cat- 
tle, is  a  passenger,  but  is  not  entitled  to 
the  same  absolute  and  extraordinary  degree 
of  care  as  to  his  safety  which  a  common 
carrier  is  bound  to  exercise  toward  a  trav- 
eler on  a  regular  passenger  train.  ''He  can- 
not claim  that,  because  he  is  a  passenjrpr 
on  a  freiffht  train,  more  care  must  be  taken 
in  inspecting  the  cars  than  would  be  neces- 
sary if  he  were  not  a  passenger." 

To  illustrate  special  duties  which  a  car- 
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rier  owes  to  a  drover:  The  carrier  is  boun.l 
to  use  reasonable  care  to  provide  a  stock- 
man accompanying  a  carload  of  sheep,  and 
riding  in  the  caboose,  with  safe  opportunity 
for  alighting  from  such  caboose  and  enter- 
ing another  which  he  was  to  take  in  tlin 
continuance  of  his  trip.  Chicago  &  A.  R. 
Co.  v.  Winters,  65  111.  App.  435,  affirmed  in 
175  111.  293,  51  N.  E.  901. 

So,  a  carrier  accepting  on  board  its  train 
a  person  in  charge  of  stock,  as  a  "stock 
passenger,"  and  requiring  the  latter,  in  ac- 
cordance with  its  prevailing  usage  in  trans- 
porting its  stock  passengers  over  a  certain 
portion  of  the  road,  to  leave  the  car  on 
which  he  had  been  riding,  and  get  upon  the 
top  of  another  car  to  complete  his  journey, 
owes  to  him  the  duty  to  manage  and  run 
the  train  with  skill  and  prudence  in  order 
to  prevent  his  being  thrown  off.  "The  de- 
gree of  diligence  and  care  in  running  and 
managing  the  train  had  to  correspond,  in 
a  measure,  with  the  mode  of  conveyance 
adopted  by  the  company,  and  the  person  or 
thing  to  bo  conveved."  Tibby  v.  Missouri 
P.  R.  Co.  82  Mo.  292. 

And  it  is  the  duty  of  a  railway  company 
carrying  live  stock  to  keep  its  yards  pro- 
vided for  the  care  of  the  stock  shipped  over 
its  line  in  reasonably  safe  condition  for  a 
person  accompanying  the  stock  as  a  care- 
taker, who  goes  there  to  inspect  the  stock 
in  his  care  and  ascertain  whethei*  it  is  be- 
ing properly  cared  for,  and  the  company  is 
bound  to  exercise  reasonable  care  for  the 
safety  of  such  care  taker  while  so  engairod. 
though  the  latter  is  not  entitled  to  that 
high  degree  of  care  which  is  due  to  a  pas- 
senger upon  a  train.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Allen,  75  Kan.  190,  10  L.R.A. 
(N.S.)  576,  88  Pac.  966. 

But  where  the  shipper  of  stock  under  a 
contract  making  it  his  duty  to  look  after 
and  care  for  the  stock  voluntarily  and  un- 
necessarily remains  all  night  in  the  car 
with  his  stock,  on  a  sidetrack,  when  he 
should  have  staved  in  the  caboose,  the  car- 
rier  owes  him  no  duty,  while  thus  remain* 


.910, 


OTTO  V.  CHICAGO,  B.  &  Q.  R.  CO. 


635 


plaintiff  to  se^  the  situation  or  ascertain 
tlie  danger  there  existing.  The  brakeraan 
testified  that  by  the  light  of  his  lantern 
he  saw  the  plaintiff  come  out  of  the  car 
and  descend  the  steps  onto  the  bridge; 
that  he  called  out  to  Avarn  him  of  the 
danger.  It  seems  clear,  however,  that 
either  the  plaintiff  did  not  hear  him,  or 
that  the  warning  came  too  late  to  be  of 
any  avail.  The  fores^oing  statement  fairly 
reflects  the  undisputed  facts  of  this  case, 
and  it  is  the  defendant's  first  contention 
that  they  fail  to  show  such  negligence  on 
its  part  as  will  entitle  the  plaintiff  to  re- 
cover for  the  injuries  which,  it  must  be  con- 
ceded, he  thereby  sustained. 

For  the  following  reasons,  we  are  of 
opinion  that  this  contention  should  not  be 
upheld.     The  plaintiff  was  a  passenger,  be- 


ing transported  on  the  defendant's  freight 
train,  and  as  such  was  entitled  to  the  high- 
est degree  of  care  and  protection  from  de- 
fendant's agents  and  servants,  consistent 
with  the  proper  operation  of  its  train  and 
that  method  of  transportation.  En  route 
it  became  absolutely  necessary  for  him  to 
leave  the  train.  This  the  conductor  of  the 
train  well  knew.  Having  such  knowledge, 
he  informed  the  plaintiff  that  the  next  stop 
was  Nodaway,  and  that  the  train  would 
stop  long  enough  to  enable  him  to  alight 
and  attend  to  the  call  of  nature.  As  above 
stated,  when  the  train  stopped  the  con- 
ductor knew,  or  was  charged  with  the 
knowledge,  that  they  had  not  reached  Nod- 
away station,  and  it  was  his  duty  to  so 
inform  the  plaintiff.  Knowing  that  the 
plaintiff  was  about  to  leave   the   car,   the 


ing  in  the  freight  car,  except  not  to  injure 
hi]n  purposely.  Fussellman  v.  Wabash  R. 
Co.  13?  Mo.  198,  122  S.  W.  1137. 

A  care  taker  accompanying  a  shipment  of 
live  stock,  being  a  passenger,  the  same  rule 
applies  to  him  as  to  an  ordinary  passenger 
regarding  the  assumption  of  risk  and  the 
validity  of  a  contract  releasing  the  carrier 
from  liability,  or  limiting  its  liability,  for 
negligence.  Thus,  a  condition  on  the  back 
of  a  stock  passenger's  ticket,  whereby  he 
assumes  all  risk  of  accident,  and  agrees 
that  the  carrier  shall  not  be  liable  for  dam- 
age of  any  kind,  is  void.  Omaha  &  R.  Val- 
ley R.  Co.  V.  Crow,  47  Neb.  84,  66  N.  W.  21. 

And  one  accompanying  stock  on  a  drov- 
er's pass  has  the  rights  of  a  passenger,  and 
is  not  limited  to  those  of  an  employee,  al- 
though the  contract  of  shipment  stipulates 
that  he  shall  be  deemed  an  employee  of  the 
carrier  during  the  passage,  and  assume  all 
risks  incident  to  the  employment.  St. 
Louis  Southwestern  R.  Co.  v.  Nelson,  — 
Tex.  Civ.  App.  — ,  44  S.  W.  179. 

So,  a  release  or  stipulation,  exempting  a 
common  carrier  from  liability  for  negli- 
gence, given  by  a  care  taker  accompanying 
a  shipment  of  stock,  as  a  part  of  the  con- 
tract for  transportation,  is  void,  and  the 
carrier  is  responsible  for  any  injury  to  him 
resulting  from  such  negligence.  Delaware, 
L.  A  W.  R.  Co.  V.  Ashley,  14  C.  C.  A.  368, 
28  U.  S,  App.  375,  67  Fed.  209;  Lake  Shore 
&  M.  S.  R,  Co.  V.  Teeters,  166  Ind.  336,  6 
L.R.A.(N.S.)  425,  77  N.  E.  599;  Louisville 
&,  N.  R.  Co.  V.  Bell,  100  Ky.  203,  38  S  W. 
3;  Weaver  v.  Ann  Arbor  R.  Co.  139  Mich. 
590,  102  N.  W.  1037,  5  A.  &  E.  Ann.  Cas. 
764;  Tibby  v.  Missouri  P.  R.  Co.  82  Mo. 
292;  Missouri  P.  R.  Co.  v.  Tictken,  49  Neb. 
130,  59  Am.  St.  Rep.  526,  68  N.  W.  336; 
Rowdin  v.  Pennsylvania  R.  Co.  208  Pa.  623, 
57  Atl.  1125. 

An  attendant  accompanying  stock  shipped 
under  a  contract  providing  free  passage 
for  him  on  the  stock  train,  to  care  for 
the  stock,  becomes  thereby  entitled  to  pro- 
tection as  a  passenger  on  such  train,  al- 
though a  clause  in  the  contract  exempts  the 
carrier  from  liability  for  the  negligence  of 
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agents  and  servants, — such  clause  being 
against  the  policy  of  the  law,  and  therefore 
without  efTect.  Saunders  v.  Southern  P.  Co. 
13  Utah,  275,  44  Pac.  932. 

And  a  stipulation  for  immunity  from  lia- 
bility for  negligent  injury  to  an  employee 
of  a  shipper  of  stock  accompanying  the 
shipment  as  a  care  taker,  under  a  contract 
supplemental  to  the  shipper's  contract,  is 
against  public  policy,  and  void.  Sprigg  v. 
Rutland  R.  Co.  77  Vt.  347,  60  AtL  143. 

So,  in  Feldschneider  v.  Chicago,  M.  &  St. 
P.  R.  Co.  122  Wis.  423,  99  N.  W.  1034,  it  is 
held  that  an  owner  in  charge  of  a  car  of 
live  stock,  "being  a  passenger  for  hire,  a 
stipulation  entirely  exempting  the  company 
from  liability  for  injuries  caused  by  the 
negligence  of  its  servants  is  void,  as  against 
public  policy." 

Nor  can  a  carrier  limit  by  contract  its 
liability  to  a  drover  or  stockman  for  negli- 
gence. Illinois  C.  R.  Co.  v.  Beebe,  174  111. 
13,  43  L.R.A.  210,  66  Am.  St.  Rep.  253,  50 
N.  E.  1019;  Pennsylvania  Co.  v.  Greso,  79 
111.  App.  127. 

In  Illinois  C.  R.  Co.  v.  Anderson,  184  111. 
294,  56  N.  E.  331,  it  was  held  that  a  rail- 
way company  cannot  exempt  itself  from  the 
exercise  of  care  and  diligence  in  conveying 
its  stock  passengers,  and  cannot  by  contract 
limit  its  liability  for  injuries  to  them  to 
gross  negligence,  but  is  responsible  for  any 
degree  of  negligence  which  is  sufficient  to 
cause  an  injury. 

In  Canada,  however,  it  has  been  held  that 
an  owner  "taken  free"  on  the  same  train 
with  his  cattle,  to  look  after  and  care  for 
them,  on  condition  that  he  assume  all  risks, 
must  be  regarded  as  a  free  passenger,  as  to 
whom  the  carrier  could  impose  such  condi- 
tions as  it  pleased,  exempting  it  from  lia- 
bility for  injuries  caused  by  its  negligence. 
Bicknell  v.  Grand  Trunk  R.  Co.  26  Ont. 
App.  Rep.  431. 

As  to  the  right  of  a  passenger  carrier  to 
stipulate  against  liability  in  consideration 
of  reduced  fare,  see  note  to  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Higgs,  4  L.R.A.(N.S.) 
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conductor  should  have  notified  him  of  his 
danger,  and  warned  him  to  look  out  for 
a  safe  place  to  alight.  Not  only  was  this 
the  duty  of  the  conductor,  but  a  due  regard 
for  the  safety  of  human  life  and  limh 
should  have  impelled  him  to  have  exercised 
at  least  some  reasonable  precaution  for  the 
welfare  of  his  passenger.  This  he  did  not 
do,  but  allowed  the  plaintiff  to  go  forth 
into  the  darkness,  following  the  brakeman, 
without  consideration  or  warning  of  any 
kind.  We  are  therefore  of  opinion  that  his 
conduct  constituted  such  negligence  as  en- 
titles the  plaintiff  to  recover. 

It  is  strenuously  contended,  however, 
that  plaintiff  was  guilty  of  contributory 
negligence,  and  therefore  the  verdict  and 
Judgment  in  his  favor  cannot  be  sustained. 
Many  cases  are  cited  by  counsel  for  defend- 
ant in  support  of  this  contention.  Among 
them  we  find  Chicago,  B.  &  Q.  R.  Co.  v. 
Martelle,  65  Neb.  540,  91  N.  W*  364,  and 
Chicago,  B.  &  Q.  R.  Co.  v.  Mann,  78  Neb. 
541,  111  N.  W.  379,  decided  by  this  court. 
In  the  Martelle  Case  the  plaintiff  jumped 
from  a  rapidly  moving  train,  while  in  the 
Mann  Case  the  plaintiff,  in  attempting  to 
board  a  freight  train,  under  an  agreement 
to  do  BO  at  his  own  risk,  fell  into  a  prop- 
erly constructed  ash  pit.  It  was  therefore 
rightly  held  in  both  cases  that  there  could 
be  no  recovery.  We  have  examined  the 
cases  cited  from  other  jurisdictions,  and 
are  satisfied  that  they  are  all  distinguish- 
able from  the  case  at  bar.  In  this  case 
it  appears  without  dispute  that  the  plain- 
tiffs condition' made  it  imperative  for  him 
to  leave  the  train  at  the  first  opportunity. 
His  urgent  necessity  compelled  haste,  and 
he  had  been  given  permission  by  the  con- 
ductor to  alight  from  the  way  car  at  the 
very  time  he  made  the  attempt  to  do  so. 
Again,  the  brakeman  had  preceded  him,  and, 
when  he  reached  the  platform  of  the  car, 
he  saw  what  he  took  to  be  the  brakeman's 
lantern  some  little  distance  away.  There- 
fore he  had  the  right  to  assume  that  the 
car  was  standing  at  a  place  where  it  would 
be  safe  for  him  to  alight.  It  also  appears 
that,  notwithstanding  his  haste,  he  exer- 
cised at  least  some  degree  of  caution,  for 
he  says  that,  when  he  left  the  steps,  he 
kept  hold  of  the  railing  of  the  car  until 
his  foot  rested  upon  what  seemed  to  him 
to  be  the  solid  roadbed.  Being  thus  assured 
of  his  footing,  he  let  go  of  the  railing,  took 
a  second  step,  and  fell  from  the  open  bridge 
or  trestle  to  the  bed  of  the  stream  below. 
Under  such  circumstances,  we  are  of  opin- 
ion that  the  question  of  contributory  negli- 
gence was  one  for  the  determination  of  the 
jury,  and  both  of  the  foregoing  questions 
having  been  properly  submitted  to  them, 
we  should  not  disturb  their  verdict. 
31  L.R.A.(N.S.) 


Finally,  it  is  contended  that  the  district 
court  erred  in  givuig  paragraphs  1  to  5  of 
his  instructions  to  the  jury,  and  in  refusing 
to  give  instructions  numbered  4,  5,  and  6, 
tendered  and  requested  by  the  defendant. 
Without  discussing  these  several  assign- 
ments separately,  it  is  sufTicient  to  say 
that  we  have  carefully  considered  them,  and 
are  of  opinion  that  the  trial  court  did  not 
err  in  giving  and  refusing  instructions. 

For  the  foregoing  reasons,  the  judgment 
of  the  District  Court  is  affirmed. 


FliORIDA  SUPREBfE  COURT. 

PETRONILLA  LEONARD  et   al.,   Appte., 

V. 

BAYLEN   STREET    WHARF    COMPANY. 
(59  Fla.  547,  52  So.  718.) 

Definition  —  franchise. 

1.  A  franchise  is  a  special  privilege,  con- 
ferred upon  individuals  or  corporations  by 
governmental    authority,   to   do    something 
that  cannot  be  done  of  common  right. 
Franchise  —  duration  —  private  rlglkts 

—  extent. 

2.  Franchises  are  not  consumed  in  their 
use,  and,  when  a  particular  use  of  them  by 
individuals  or  corporations  ceases  by  non- 
use,  forfeiture,  limitation,  or  otherwise,  the 
further  use  may  be  granted  or  permitted  to 

Headnotes  by  Whittield,  Ch.  J., 


Note,  —  Execution  or  judicial  sale  of 
corporate  franchise  or  property  neC' 
essary  to  its  enjoyment. 

The  earlier  cases  on  this  question  are 
collected  in  a  note  to  Brady  v.  Johnson,  20 
L.R.A.  737. 

As  a  general  rule,  in  the  absence  of  stat- 
ute, the  franchise  of  a  corporation  is  not 
subject  to  levy  and  sale  upon  execution. 
The  reason  assigned  for  the  rule  by  some 
authorities  is  that  franchises  are  intangible, 
and  cannot  be  delivered  by  the  execution 
oilieer  to  the  purchaser,  though,  as  has 
been  stated  by  others,  probably  the  real 
reason  for  the  exemption  of  franchises  from 
levy  and  sale  upon  execution  is  that,  since 
they  are  in  theory  grants  of  special  priv- 
ileges from  the  government  to  fit  pei'sons, 
natural  or  artificial,  selected  by  it  because 
of  the  peculiar  confidence  which  the  state 
has  in  their  ability  and  integrity,  they  are 
not,  in  the  absence  of  statute  or  charter 
provision  to  the  contrary,  assignable  by  the 
grantee,  and  hence,  not  subject  to  transfer 
under  legal  process.  Freeman,  Executions, 
§  179;  11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
620. 

The  general  rule  is  that  the  physical 
property  of  a  private  corporation  is  as 
much  subject  to  be  sold  at  judicial  sale  for 
the  enforcement  of  a  lien  or  for  the  satis- 
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others.  Private  rights  in  franchises  are 
confined  to  a  proper  use  of  them  for  the 
general  welfare,  subject  to  lawful  govern- 
mental regulation. 

Same—  determination. 

3.  The  character  and  extent  of  the  right 
granted  to  individuals  and  corporations  in 
the  use  of  a  franchise  depend  upon  the 
terms  of  the  grant,  the  nature  of  the  fran 
chise,  and  the  purpose  designed  to  be  ac- 
complished. 

Levy  —  franchise  right. 

4.  The  right  to  the  use  of  a  franchise  is 
the  property  of  the  grantee,  and  its  sale 
by  judicial  decree  for  the  payment  of  his 
debts  is  not  forbidden  by  law  where  the 
use  continues  for  the  public  good  as  origi- 
nally designed  by  the  grant. 

(May  27,  1910.) 


APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Escambia 
County  dismissing  a  bill  filed  to  enjoin  the 
exercise  by  defendant  of  the  privileges  of  a 
certain  wharf  franchise,  to  compel  delivery 
of  the  franchise  to  complainants,  and  for  an 
accounting.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  G.  Avery,  for  appellants: 

Franchises  granted  by  the  government, 
and  property  necessary  for  the  exercise  of 
such  franchises,  cannot  be  sold  either  on 
execution  or  in  pursuance  of  an  order  or 
decree  of  court. 

Brady  v.  Johnson,  75  Md.  445,  20  L.  R. 
A.  737,  26  Atl.  49;  Gibbs  v.  Drew,  16  Fla. 
147,  26  Am.  Rep.  700;  Gue  v.  Tide  Water 
Canal  Co.  24  How.  262,  16  L.  ed.  636. 


faction  of  a  judgment  or  decree  for  debt, 
as  the  property  of  an  individual,  but  an  ex- 
ception exists  upon  principles  of  public  pol- 
icy in  respect  to  the  property  of  a  quasi 
public  corporation  whicn  is  essential  to  the 
enjoyment  of  its  franchise  for  the  discharge 
of  those  public  duties  for  which  it  was 
created. 

Private  corporations. 

As  shown  in  the  earlier  note,  the  fran- 
chise granted  by  the  government  to  corpo- 
rations organized  to  carry  on  business,  which 
is  open  to  all  alike,  is  the  right  of  being  a 
corporation,  and  such  riffht  cannot  be  sold 
at  an  execution  or  judicial  sale,  so  as  to  con- 
fer the  same  privilege  upon  the  purchaser. 
To  the  same  effect  is  City  Water  Co.  v. 
State,  88  Tex.  600,  32  S.  W.  1033. 

But  the  property  of  a  purely  private 
corporation,  in  which  the  public  has  no  in- 
terest, however  essential  to  the  caisrying  on 
of  the  business,  is  subject  to  execution  in 
the  same  manner  as  the  property  of  an  in- 
dividual. Chautauqua  County  Nat.  Bank's 
Appeal,  170  Pa.  1,  32  Atl.  539,  affirming  15 
Pa.  Co.  Ct.  357;  Reynolds  v.  Reynolds  Lum- 
ber Co.  169  Pa.  626,  47  Am.  St.  Rep.  935, 
32  Atl.  537. 

Quasi  public  corporations — franchises  gen- 
erally. 

Ab  shown  in  the  earlier  note,  the  author- 
ities support  the  proposition  that  the  fran- 
chise of  a  quasi  public  corporation  which 
is  permitted  to  carry  on  business  which  can 
be  transacted  only  by  spe(;ial  permission 
from  the  state,  and  which  is  given  the 
right  to  charge  the  public  for  services  ren- 
dered, cannot  be  seized  and  sold  in  satisfac- 
tion of  debts  any  more  than  the  right  to 
be  a  corporation  can  be  sold,  unless  by  spe- 
cial permission  from  the  government.  City 
Water  Co.  v.  State,  88  Tex.  600,  32  S.  W. 
1033;  Connor  v.  Tennessee  C.  R.  Co.  54 
T..R.A.  687,  48  C.  C.  A.  730,  109  Fed.  931 ; 
Gregory  ▼.  Blanchard.  98  Cal.  311,  33  Pac. 
199;  State  v.  Turnpike  Co.  65  N.  J.  L.  73, 
31  L.R.A.(N.S.) 


46  Atl.  569;   Smith  v.  Altoona  &  P.  Con- 
necting R.  Co.  182  Pa.  139,  37  Atl.  930. 

As  to  effect  of  special  statutory  or  char- 
ter provision,  see  infra. 

— ^property  necessary  to  operation  of  fran- 
chise. 

Since  the  public  is  interested  in  the  con- 
tinued business  of  a  quasi  public  corpora- 
tion, it  is  in  the  absence  of  a  statutory  or 
charter  provision  to  the  contrary,  against 
the  policy  of  the  law  to  permit  property 
which  is  essential  to  the  performance  of  its 
public  duties  to  be  taken  by  legal  process 
issued  against  it.  The  remedy  in  such  case 
is  for  the  judgment  creditor  to  apply  for  a 
receiver  and  the  sequestration  or  the  cor- 
porate earnings.  I^uisville  Water  Co.  v. 
Hamilton,  81  Ky.  517;  Connor  v.  Tennessee 
C.  R.  Co.  54  L.R.A.  687,  48  C.  C.  A.  730,  109 
Fed.  931;  Gardner  v.  Mobile  &  N.  W.  R. 
Co.  102  Ala.  635,  48  Am.  St.  Rep.  84,  15 
So.  271;  Reynolds  v.  Reynolds  Lumber  Co. 
169  Pa.  626,  47  Am.  St.  Rep.  935,  32  Atl. 
537. 

As  to  the  effect  of  statutory  or  charter 
provision  on  the  subject,  see  infra. 

In  Sherman  County  Irrig.  Water  Power 
&  Improv.  Co.  v.  Drake,  65  Neb.  699,  91  N. 
W.  512,  it  was  held  that,  in  the  absence  of 
statutory  enactment,  the  property  of  a 
quasi  public  corporation  necessary  to  carry 
out  the  object  of  its  creation  cannot  be 
levied  upon  and  sold  on  execution,  although 
the  company  is  insolvent  and  has  aban- 
doned the  property,  since  abandonment  or 
nonuser  of  corporate  property  and  fran- 
chises is  not,  of  itself,  a  forfeiture  or  sur- 
render, and  does  not  deprive  the  public  of 
its  interest,  which  in  a  proper  case  the  state 
may  preserve  by  resuming  the  franchise 
and  bestowing  it  upon  someone  capable  of 
and  disposed  to  efTectuate  the  object  fof 
which  it  was  created. 

And  in  Wall  v.  Norfolk  &  W.  R.  Co.  62 
W.  Va.  485,  64  L.R.A.  501,  94  Am.  St.  Rep. 
948,  44  S.  E.  294,  it  was  said  that  the  bet- 
ter view  seems  to  be  that  property  of  a 
quasi  public  corporation  which  may  be  use- 
ful in  the  operation  of  its  franchises,  such 
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Franchises  are  special  privileges  con- 
ferred by  the  government  on  individuals, 
and  which  do  not  belong  to  the  citizens  of 
the  country  generally  of  common  right. 

People's  Pass.  R.  Co.  v.  Memphis  City 
R.  Co.  10  Wall.  51,  10  L.  ed.  848,  14  Am. 
&  Eng.  Enc.  Law  2d  ed.  p.  4. 

Messrs.  Maxwell  &  \Vllsoii  for  appellee. 

Illiitfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellants;  being  denied  an  account- 
ing for  the  use  of  a  wharf  franchise,  and  an 
injunction  againsf  the  further  use  of  the 
franchise,  appealed. 

In  substance,  the  bill  of  complaint  alleges 
that  the  appellants  are  the  heirs  at  law  of 
Samuel  A.  Leonard,  to  whom  was  granted 


by  legislative  act  in  1854  (Laws  1854,  chap. 
678)  the  right  to  construct  a  wharf  at  and 
from  the  termination  of  Baylen  street,  in 
the  city  of  Pensacola ;  the  act  also  providing 
^'that  the  said  Samuel  A.  Leonard,  his  heirs, 
executors,  administrators,  and  assigns  shall 
have  power  to  assess  and  collect  tolls  and 
rates  of  wharfage,  by  suit  or  otherwise,  for 
the  uses  of  said  wharf,  so  far  as  may  be 
consistent  with  the  rights  of  the  city  of 
Pensacola  to  regulate  such  rates;"  that  said 
act  has  never  been  repealed;  that,  after  the 
passage  of  the  act,  Samuel  A.  Leonard  con- 
structed a  warf,  in  pursuance  of  the  terms 
thereof,  ut  and  from  the  termination  of  said 
Baylen  street;  that  after  the  death  of  Sam** 
uel  A.  Leonard,  without  authority  of  law, 
his  interest  in  said  wharf  was  sold  in  1867, 


as  the  rolling  stock  of  a  railroad  company, 
is  not  subject  at  common  law  to  execution 
or  attachment.  To  the  same  effect  is  Mc- 
Colgan  v.  Baltimore  Belt  R.  Co.  85  Md. 
519,  36  Atl.  1026,  approving  Brady  v.  John- 
son, 75  Md.  445,  20  L.R.A.  737,  26  Atl.  49. 

But  the  opposite  view  was  taken  in  Gard- 
ner V.  Mobile  &  N.  W.  R.  Co.  102  Ala.  635, 
48  Am.  St.  Rep.  84,  15  So.  271,  where  it  was 
held  that  lands  owned  and  held  in  fee  as 
the  richt  of  way  of  a  railroad  corporation 
are  subject  to  levy  and  sale  on  execution  at 
law,  where  the  corporation  has  ceased  all 
performance  of  its  public  duties  and  has 
failed  to  use  its  franchise  and  right  of  way 
for  any  purpose. 

And  in  Risdon  Iron  &  Locomotive  Works 
V.  Citizens'  Traction  Co.  122  Cal.  94,  68  Am. 
St.  Rep.  25,  54  Pac.  529,  it  was  held  that 
exemption  of  franchises  of  a  street  railway 
company  from  seizure  under  attachment  or 
execution  does  not  extend  to  its  cars, 
trucks,  electric  goods  and  supplies,  fireproof 
safes,  etc.,  though  they  are  necessary  to 
operations  under  the  franchise,  since  such 
property  does  not  emanate  mediately  or 
immediately  from  the  state,  like  privileges 
embraced  in  a  franchise,  and  has  no  char- 
acter of  personal  trust,  and  is  subject  to 
attachment  or  execution  in  like  manner  as 
other  property  not  exempt  by  statute. 

And  so,  also  in  Inter-Island  Teleg.  Co.  v. 
Liliuokalani,  16  Haw.  605,  it  was  h^hl  that 
the  property  of  a  telegraph  company  is  not 
exempt  from  execution  on  a  judgment 
against  it  for  debt,  by  reason  of  its  bein<; 
a  quasi  public  corporation,  under  obligation 
to  perform  service  for  the  public,  by  reason 
of  a  statute  providing  a  monthly  subsidy 
for  the  company,  which  requires  the  com- 
pany to  transmit  messages  free  of  charge 
for  the  various  departments  of  the  govern- 
ment. 

A  mechanics'  lien  on  waterworks  con- 
structed by  an  individual  cannot  be  defeat- 
ed by  the  purchase  of  the  waterworks  with- 
out notice  of  the  lien,  but  before  the  time 
for  filing  it  has  expired,  by  a  water  com- 
pany which  is  a  quasi  public  corporation. 
McNeal  Pipe  &  Foundry  Co.  v.  Rowland, 
111  N.  C.  615.  20  L.R.A.  743,  16  S.  E.  857. 
31  L.R.A.(N.S.) 


The  interest  of  an  electric  company  in 
an  electric  lighting  plant  erected  for  the  use 
of  the  city,  under  a  contract  declared  void 
in  a  suit  by  the  taxpayers  to  compel  the 
company  to  refund  the  money  received 
from  the  city,  is  not  exempt  from  levy  and 
sale  on  execution  to  enforce  a  decree  to 
refund  the  money  received,  upon  the  ground 
that  it  is  devoted  to  public  use.  Campbell 
V.  Western  Electric  Co.  113  Mich.  333,  71 
N.  W.   644. 

— property  not   necessary  to  operation  of 

franchise. 

Property  not  necessary  to  enable  a  quasi 
public  corporation  to  carry  on  the  opera- 
tions for  which  it  was  created  is  subject  to 
levy  and  sale  upon  execution  in  the  same 
manner  as  property  of  individuals. 

Thus,  in  Hauns  v.  Central  Kentucky  Lu- 
natic Asylum,  103  Ky.  662,  45  S.  W.  890, 
it  was  held  that  the  property  of  a  corpo- 
ration performing  public  duty  in  caring  for 
insane  persons,  which,  if  sold,  would  not 
render  it  totally  unable  properly  to  care 
for  the  inmates,  was  subject  to  sale  on 
execution  against  it. 

In  the  Hauns  Case  it  appeared  that  a 
levy  was  made  upon  the  farm  stock  and  all 
the  agricultural  implements,  and  part  of 
the  land  of  the  corporation;  but  as  there 
was  no  competent  evidence  before  the  court 
as  to  whether  the  property  levied  on  was 
necessary  to  the  proper  discharge  of  the 
duties  of  the  corporation  under  the  laws  of 
the  state,  it  was  said  that,  while,  it  would 
not  be  lawful  to  levy  and  soil  under  execu- 
tion such  property  as  would  render  the  cor- 
])oration  totally  unable  properly  to  care 
for  the  inmates,  the  court  judicially  knows 
that  brick  in  kilns,  stock  and  fat  hogs, 
young  cattle,  and  wheat  in  the  ehock,  is 
such  property  as  might  be  sold  without 
seriously  interfering  with  the  proper  care 
of  the  inmates. 

— equity  sales. 

As  shown  in  the  earlier  note,  courts  of 
equity  have  in  numerous  cases  decreed  a 
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by  order  of  the  county  judge  by  the  adminis- 
trator ;  that  said  sale  did  not  devest  the  title 
of  the  heirs  of  Samuel  A.  Leonard  to  said 
franchise;  that  S.  Z.  Gonzalez  became  the 
purchaser  at  such  sale,  but  acquired  no  title 
thereby;  that,  in  1889,  the  defendant,  appel- 
lee here,  was  incorporated  with  authority  to 
acquire;  manage,  control,  and  operate  tlic 
Baylen  street  wharf,  and  to  collect  tolls  and 
charges  for  its  use;  that  the  defendant  cor- 
poration has  acquired  only  the  rights  of 
said  &  Z.  Gonzalez  to  said  franchise,  and  a 
conveyance  of  the  space  where  the  wharf  is, 
from  the  water  front  commissioners  ap- 
pointed under  chapter  4802,  Laws  Fla.  180U; 
that  the  defendant  is,  and  for  a  long  time 
has   been,   using  the  wharf   and   collecting 


tolls  and  charges  tliereon.  The  prayer  is 
for  a  delivery  of  the  wharf  to  appellants, 
for  an  accounting,  and  for  appropriate  in- 
junctions and  general  relief.  A  demurrer  on 
the  ground  that  no  equity  was  stated  being 
sustained,  and  no  amendment  being  made, 
the  bill  of  complaint  was  dismissed,  and  on 
appeal  it  is  urged  that  the  right  granted  to 
Samuel  A.  Leonard  by  the  act  of  1854  is  a 
franchise,  and  that  the  sale  of  the  franchise 
was  ineilective  to  devest  the  title  of  appel- 
lants, who  are  the  heirs 'of  the  grantee  ol 
the  franchise;  that  the  rights  of  appellants 
are  not  barred  by  limitations  or  laches;  and 
that  the  charter  of  the  defendant  required 
it  to  acquire  the  wharf,  which  it  has  not 
legally  done. 


sale  of  the  franchises  and  property  of  quasi 
public  corporations  to  satisfy  their  debts, 
where  no  remedy  was  provided  by  law. 

In  Stewart  v.  Wheeling  &  L.  E.  R.  Co, 
53  Ohio  St.  151,  29  L.R.A.  438,  41  N.  E. 
247,  it  was  held  that  a  judgment  creditor 
may  cause  the  sale  of  all  the  property  of 
a  railroad  company  to  satisfy  his  lien,  in  a 
proceeding  in  equity  to  which  all  persons 
interested  are  made  parties,  and  in  which 
the  proceeds  may  be  properly  applied,  al- 
though he  cannot  have  a  s.ale  on  execution 
of  the  property  to  which  the  lien  attaches 
if  that  is  part  only  of  the  corporate  prop- 
erty, and  necessary  in  connection  with  the 
balance  of  the  property  to  enable  the  com- 
pany to  discharge  its  public  duties,  or  when 
the  sale  would  materially  impair  the  uses 
and  value  of  the  balance  of  the  property. 

So,  in  Gunnison  v.  Chicago,  M.  &  St.  l\ 
R.  Co.  117  Fed.  629,  the  court  upheld  a  sale 
of  a  railroad  company's  road  and  franchises 
made  in  compliance  to  a  decree  of  a  court 
of  equity  to  satisfy  a  judgment,  where  it 
appeared  the  company  was  greatly  indebted 
and  without  funds  or  credit,  and  its  prop- 
erty encumbered  by  mortgage,  since  the 
franchise  was  inseparable  from  the  owner- 
ship of  the  road  and  without  it  the  rail- 
road would  be  of  no  value,  and  the  incor- 
poreal right  or  franchise  could  not  be  sold 
by  a  common-law  fieri  facias. 

In  Louisville  Water  Co.  v.  Hamilton,  81 
Ky.  517,  while  the  court  sustained  the  ruling 
of  the  chancellor  in  holding  property  of  a 
water  company  which  supplied  the  inliabi- 
tants  of  a  city  with  water  not  subject  to 
levy  or  sale  on  execution  for  the  collection 
of  taxes,  in  a  proceeding  for  an  injunction 
against  such  sale,  it  was  said  that  the 
chancellor  should  have  taken  cognizance  of 
the  case,  and  required  the  water  company 
by  rule  to  pay  the  money  into  court;  and,  if 
not,  to  place  the  management  of  the  cor- 
poration in  the  hands  of  a  receiver  in  order 
that  the  debt  might  be  discharged. 

In  Louisville,  N.  A.  &  C.  R,  Co.  v.  State, 
8  Ind.  App.  377,  35  N.  E.  916,  it  was  held 
in  an  action  to  foreclose  a  drainage  lien 
acfainst  the  roadbed  of  a  railroad  company 
that,  ^ince  the  law,  by  reason  of  considera- 
tions of  public  policy,  takes  away^  iii  the 
31  L.ILA.(N.S.^ 


ca.-ies  of  railroad  companies,  the  ordinary 
process  of  collection  by  the  sale  of  prop- 
erty benefited,  and  the  statute  authorizing 
such  lien  fails  to  provide  some  other  rem- 
edy, the  court  will  give  etl'ect  to  the  gen- 
eral rule  that  where  the  law  gives  a  right, 
it  will  also  furnish  a  remedy  for  its  en- 
forcement, by  rendering  a  personal  judg- 
ment against  the  corporation,  where  it  is 
clear  that  it  was  the  intention  of  the  legis- 
lature that  such  corporation  should  be  as- 
sessed to  pay  for  such  improvements.  To 
the  same  effect  is  Lake  Erie  &  W.  R.  Co. 
v.  Bowker,  9  Ind.  App.  428,  36  N.  E.  864. 

This  was  the  course  approved  by  the  su- 
preme coui-t  of  Indiana  in  the  case  of 
Louisville,  N.  A.  &  C.  R.  Co.  v.  State,  122 
Ind.  443,  24  N.  E.  350,  which  was  an  action 
for  the  foreclosure  of  a  lien  for  ditch  as- 
sessments. The  trial  court  rendered  a  de- 
cree of  foreclosure,  and  made  an  order  for 
the  sale  of  the  right  of  way  through  cer- 
tain described  sections  of  land  for  the  sat- 
isfaction of  the  judgment,  and  also  ren- 
dered judgment  against  the  company  for 
the  amount  due  upon  the  assessments.  On 
appeal  it  was  held  that,  although  the  stat- 
ute created  a  Hen  upon  the  road,  it  did 
not  authorize  the  body  thereof  to  bo  sold, 
ar'l  the  court  reversed  the  judgment  so  far 
as  it  directed  the  sale  of  the  roadbed,  but 
affirmed  it  to  the  extent  that  it  fixed  the 
amout  due,  and  awarded  the  right  of  proc- 
ess   for    its    collection. 

Such  a  personal  judgment  may  be  sat- 
isfied by  levy  and  sale  upon  execution  of 
any  of  the  personal  property  of  the  cor- 
poration subject  thereto,  where  the  com- 
pany is  not  insolvent.  Lake  Erie  &  W.  R. 
Co.  ▼.  Bowker,  supra.  It  was  suggested  by 
the  court  in  that  case  that  the  court  might 
have  exercised  its  right  to  coerce  the  pay- 
ment of  the  lien  by  way  of  ordering  the 
ofTlcers  and  agents  of  the  corporation  to 
pay  into  court  periodically  certain  portions 
of  its  earnings  until  the  whole  debt  was 
extinguished. 

— statutory    authority    to    levy    upon    and 
sell  corporate  franchises  and  property. 

Numerous  statutes  have  been  enacted 
providing  for  the  sale  on  execution  of  the 
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A  franchise  is  A  special  privilege  con- 
ferred upon  individuals  or*  corporations  by 
governmental  authority  to  do  something 
that  cannot  be  done  of  common  right.  All 
franchises  belong  to  the  government  in  trust 
for  its  people.  Franchises  do  not  become 
the  absolute  property  of  anyone,  but  their 
use  may  be  granted  or  permitted  by  proper 
governmental  authority,  subject  to  super- 
vision and  regulation,  and  upon  such  terms 
as  may  be  lawfully  imposed.  They  are  per- 
mitted to  be  used  for  the  good  of  the  public, 
usually  for  the  purpose  of  rendering  an  ad- 
equate service  without  unjust  discrimina- 
tion, and  for  a  reasonable  compensation. 
Franchises  are  not  consumed  in  their  use, 
and,  when  a  particular  use  of  them  by  in- 
dividuals or  corporations  ceases  by  nonuse, 


forfeiture,  limitation,  or  otherwise,  the  fur- 
ther use  may  be  granted  or  permitted  to 
others.  Private  rights  in  franchises  are 
confined  to  a  proper  use  of  them  for  the 
general  welfare,  subj(.*ct  to  lawful  govern- 
mental regulation. 

By  the  common  law  of  England  a  fran- 
chise granted  by  the  sovereign  to  an  indi- 
vidual is  regarded  as  a  hereditament,  and 
the  franchise,  if  it  survives  the  grantee, 
passes  to  his  heirs,  and  not  to  his  personal 
representatives  as  general  assets  for  the 
payment  of  all  debts.  Under  our  system, 
all  property  rights  of  a  decedent  not  exempt 
by  law  are  subject  to  his  debts, — the  per- 
sonalty going  directly  to  the  administrator, 
and  the  realty,  to  the  heirs,  subject  to  be 


franchises  and  property  of  quasi  pub- 
lic corporations  in  satisfaction  of  debts, 
and  subjecting  the  same  to  liens  of  various 
kinds.  Statutes  of  this  character  are 
usually  construed  strictly,  and* substantial 
compliance  is  generally  required  to  sustain 
the  validity  of  sales  thereunder. 

In  Gregory  v.  Blanchard,  98  Cal.  311,  33 
Pac.  199,  it  was  held  that  the  franchise  of 
an  individual  authorized  to  collect  tolls  is 
not  subject  to  sale  on  execution,  although 
there  is  a  statute  providing  for  the  sale 
of  franchise  of  any  corporation  authorized 
to  receive  tolls. 

A  special  fieri  facias  issued  without  de- 
mand having  first  been  made  upon  the 
officers  of  the  corporation,  and  without  a 
levy  having  been  made  upon  the  personal 
property  of  the  company,  will  be  stayed 
whero  the  statute  authorized  such  writ  as 
a  substitute  for  the  writ  of  sequestration 
provided  by  an  earlier  statute  which  re- 
quired a  demand  and  levy  upon  the  per- 
sonal property  as  a  condition  precedent  to 
its  issuance.  Mausel  v.  New  York  C.  &  St. 
L.  R.  Co.  171  Pa.  606,  33  Atl.  377. 

A  street  railway  company  is  a  corpora- 
tion authorized  to  receive  toll,  within  a 
statute  providing  that  the  franchise  of  any 
turnpike  or  other  corporation  authorized 
to  take  toll,  together  with  all  the  rights 
and  privileges,  and  both  real  and  personal 
property,  may  be  taken  on  execution  and 
sold  at  public  auction,  where  such  corpora- 
tions are  governed  by  another  statute  pro- 
viding that  the  rates  of  toll  or  fare  which 
they  may  charge  for  the  transportation  of 
passengers  over  their  road  shall  be  estab- 
lished between  such  company  and  the  cor- 
porate authorities  of  the  city,  village  or 
townsliip  where  the  road  is  located.  Mc- 
Kee  v.  Grand  Rapids  &  R.  L.  Street  R.  Co. 
41  Mich.  274,  1  N.  W.  873,  50  N.  W,  469. 

But  such  a  statute  does  not  include  n 
telephone  company.  Ripley  v.  Evans,  87 
Mich.  217,  49  N.  W.  504. 

Rolling  stock  and  all  other  movable 
property  of  a  railroad  company  or  corpora- 
tion are  subject  to  process  of  attachment, 
where  the  attachment  is  applicable,  as 
31  L.R.A.(N.S.) 


well  as  to  ordinary  execution,  under  a  con- 
stitutional provision  that  the  rolling  stock 
and  all  other  movable  property  belonging 
to  any  railroad  company  or  corporation 
shall  be  considered  personal  property,  and 
shall  be  liable  to  execution  and  sale  in 
the  same  manner  as  the  personal  proper- 
ty of  individuals.  Wall  v.  Norfolk  &  W. 
R.  Co.  52  W.  Va.  485,  64  L.R.A.  £01,  94 
Am.  St.  Rep.  948,  44  S.  E.  294. 

And  this  provision  is  applicable  to  for- 
eign corporations  and  property  within  the 
territory  of  the  state,  as  well  as  those 
chartered  by  the  state,  since  to  hold  other- 
wise would  be  to  establish  a  difference  be- 
tween the  property  of  foreign  and  domes- 
tic corporations  found  within  the  confines 
of  the  state.     Ibid. 

Upon  the  question  as  to  the  right  to 
attach  or  garnish  foreign  railroad  cars,  see 
note  to  above  case  in  64  L.R.A.  501,  and 
note  to  Seibels  v.  Northern  C.  R.  Co.  16 
L.R.A.(N.S.)    1026. 

Depot  grounds  are  subject  to  execution, 
under  a  constitutional  provision  that  "the 
real  and  personal  property"  of  a  niilroad 
corporation,  or  "any  part  thereof,  shall 
ho  liable  to  execution  and  sale  in  the  same 
manner  as  personal  property  of  individ- 
uals." Texas-Mexican  R.  Co.  v.  Wright, 
88  Tex.  346,  31  L.R.A.  200,  31  S.  W.  613. 

It  was  stated  by  the  court  in  the  above 
case  that  the  question  of  the  right  to  seil 
under  execution  depot  grounds  acquired  by 
condemnation,  in  wliioli  the  railroad  com- 
pany has  only  a  right  of  use  for  that  pur- 
pose, was  not  before  the  court  in  that  case. 

The  franchise  of  a  railroad  corporation, 
so  far  as  it  relates  to  receiving  tolls,  may 
be  levied  upon  and  sold  by'  execution  un- 
der the  general  provisions  of  a  section  of 
the  Revised  Statutes  broad  enough  to  in- 
clude all  corporations  authorized  to  receive 
toll,  which  had  its  origin  in  a  statute  en- 
acted before  the  existence  of  railroad  cor- 
porations, where,  between  the  time  of  its 
enactment  and  the  adoption  of  the  Revised 
Statute,  many  railroad  charters  were 
jrrantcd  containing  provisions  authorizing 
the  corporation  to  take  toll,  and,  in  adopt- 
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taken  by  the  administrator  to  pay  debts  | 
(with). 

Whether  a  governmental  franchise  in  this 
state  18  to  be  regarded  as  realty  or  person- 
alty, it  is  a  property  right,  and,  unless 
exempt  by  law,  it  is  subject  to  the  debts  of 
the  franchise  holder.  That  a  wharf  fran- 
chise is  a  property  right  subject  to  alien- 
ation has  been  recognized  in  this  state. 
Sullivan  v.  Lear,  23  Fla.  463,  11  Am.  St. 
Rep.  388,  i  So.  846.  A  franchise  has  been 
declared  by  this  court  to  be  an  incorporeal 
hereditament,  not  lands  or  tenements. 
Gibbs  v.  Drew,  16  Fla.  147,  26  Am.  Rep. 
700.  Being  intangible,  it  partakes  of  the 
nature  of  personalty.  The  failure  of  the 
proceedings  under  which  the  sale  of  the 
franchise    was    made,   to    show    an    insuffi- 


ciency of  the  personalty  for  the  payment  of 
debts,  so  as  to  make  the  real  estate  of  the 
decedent  available  for  his  debts,  is  imma- 
terial here,  since  the  franchise  is  not  realty 
or  real  estate. 

The  character  and  extent  of  the  right 
granted  to  individuals  and  corporations  in 
the  use  of  a  franchise  depend  upon  the 
terms  of  the  grant,  the  nature  of  the  fran- 
chise, and  the  purpose  designed  to  be  ac- 
compli slied.  Where  the  use  of  a  franchise 
is  granted  to  an  individual  and  his  heirs, 
personal  representatives,  and  assigns,  the 
franchise  may  be  exercised  by  the  heirs  or 
personal  representatives  of  the  deceased 
grantee  of  the  franchise,  or  by  the  assignee 
of  the  grantee.  The  right  of  the  grantee  in 
the  use  of  the  franchise  may  not  be  subject 


ing  the  Revised  Statutes,  the  legislature 
brought  into  the  same  title  the  provision 
authorizing  railroad  corporations  to  receive 
toll,  and  those  authorizing  the  attachment 
process  and  the  sale  upon  execution  of  the 
franchise  of  corporations  authorized  to  re- 
ceive toll,  so  far  as  those  franchises  relat- 
ed to  receiving  toll.  Simmons  v.  Worth- 
ington,  170  Mass.  203,  49  N.  E.  114. 

To  the  same  effect  is  Williams  v.  East 
Wareham,  O.  B.  &  P.  I.  Street  R.  Co.  171 
Mass.  61,  50  N.  E.  646,  where  it  was  held 
that  a  street  railway  company  is  a  corpora- 
tion authorized  to  receive  toll  within  the 
meaning  of  the  statute  above  referred  to, 
which  provides  the  remedy  of  the  judgment 
creditor  for  the  satisfaction  of  the  debts  of 
the  corporation. 

In  McNcal  Pipe  &  Foundry  Co.  v.  How- 
land.  111  N.  C.  615,  20  L.R.A.  743,  16  S. 
E.  857,  it  was  held  that  tiie  franchise  of 
a  waterworks  company  which  is  entitled  to 
charge  water  rates  thoiild  be  sold  with  its 
plant,  on  foreclosure  of  a  mechanics'  lien 
filed  against  its  property  under  circum- 
stances which  the  court  held  to  create  a 
valid  lien  thereon,  under  a  statute  provid- 
ing for  the  sale  on  execution  of  the  fran- 
chise of  any  corporation  authorized  to  re- 
ceive "fare  or  tolls." 

Under  a  statute  creating  mechanics'  liens 
in  favor  of  railroad  contractors,  and  pro- 
viding that  they  shall  attach  to  "the  right 
of  way"  and  "all  land  upon  which  the  same 
may  be  situated,"  to  "the  extent  of  all  the 
right,  title,  and  interest  owned  therein  by 
the  owner  thereof,"  it  was  held  in  Crouch 
V.  Dakota,  W.  &  M.  R.  Co.  18  S.  D.  540, 
101  N.  W.  722,  that  the  i)urchiiser  at  fore- 
closure sale  of  such  liens  acquired  what- 
ever right  the  corporation  had  to  occupy 
and  use  the  property  for  railroad  purposes, 
and  that  it  was  proper  for  the  decree  to 
embrace  the  risrht  of  way  and  all  fran- 
chises and  privileges  incident  to  its  owner- 
ship and  incident  to  the  ownership  of  the 
entire   property. 

Under  a  statute  declaring  that  the  roll- 
ing stock  and  all  other  movable  property 
of  a  railroad  company  shall  be  considered 
personal  pronorty,  and  providing  that  the 
31  L,R.A.(N.S.)  41 


real  or  personal  property  shall  be  liable 
to  execution  and  sale  as  the  property  of 
individuals,  it  was  held  in  San  Antonio  & 
G.  S.  R.  Co.  v.  San  Antonio  &  0.  R.  Co.  — 
Tex.  Civ.  App,  — ,  76  S.  W.  782,  that  all 
the  property  of  a  railroad  company,  of 
whatsoever  nature  or  character,  is  subject 
to  execution,  notwithstanding  the  provi- 
sions of  another  statute  enumerating  the 
property  of  a  railroad  company  subject  to 
sale,  and  providing  that  an  execution 
against  a  railroad  company  shall  be  issued 
and  collected  as  in  other  civil  causes,  ex- 
cept that  when  the  roadbed,  track,  fran- 
chises, and  charter  powers  and  privileges 
are  levied  upon,  the  levy  and  sale  must 
take  place  in  the  county  where  the  princi- 
pal office  of  the  company  is  situated,  and 
that  the  entire  roadbed,  track,  and  fran- 
chises and  charter  powers  and  privileges  of 
such  company  si) all  be  levied  upon  and 
sold,  since  the  latter  statute  simply  ex- 
cepts the  character  of  property  enumerated 
from  a  levy  and  sale  such  as  are  made  by 
execution  in  other  civil  causes,  and  pre- 
scribes the  mode  of  levy  and  sale  of  such 
property,  which  is  done  in  the  interest  of 
the  public  to  prevent  a  separation  by  sale 
of  a  railroad's  franchise  from  such  prop- 
erty as  is  necessary  to  the  enjoyment  of 
such  franchise,  in  order  that  the  railroad 
may  be  continued  in  operation  by  the  pur- 
chaser at  such  sale,  in  the  service  of  the 
public,  for  which  purpose  the  franchise 
was  granted  by  the  state. 

The  corporate  franchises  of  a  turnpike 
company  are  not  subject  to  sale  under  a 
common-law  execution  issued  upon  a  judsj- 
ment  at  law  against  the  corporation,  by 
virtue  of  a  statute  which  provides  that 
whenever  the  property,  franchises,  etc.,  of 
any  turnpike,  bridge,  etc.,  corporation  has 
been  sold  and  conveyed  "by  virtue  of  any 
process  or  decree  of  any  court  of  this 
state."  the  purchasers  shall  be  constituted 
a  body  politic,  etc.,  since  the  act  applies  to 
cases  where  franchises  may  lawfully  be 
sold  under  process  or  decree  of  a  court  of 
competent  jurisdiction  to  authorize  a  levy 
and  sale,  and  gives  no  increase  of  power  to 
the  common-law  courts,  or  added  effect  to 
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to  sale  for  the  payment  of  the  debts  of  the 
grantee  after  his  death,  if  the  rights  of  the 
public  in  the  use  of  the  franchise  are  there- 
by impaired.  But  the  right  to  the  use  of 
the  franchise  is  tlie  property  of  the  grantee, 
and  its  sale  for  the  payment  of  his  debts  is 
not  forbidden  by  law  where  the  use  contin- 
ues for  the  public  good  as  originally  de- 
signed by  the  grant.  As  between  the  pur- 
chasers at  an  administrator's  sale  of  a  fran- 
chise and  the  heirs  of  a  deceased  grantee 
of  the  franchise,  where  the  granting  power 
interposes  no  claim,  and  it  does  not  appear 
that  the  rights  of  the  public  have  been  in- 
jured by  the  sale  of  the  franchise,  the  courts 
will  not  declare  the  sale  illegal  merely  be- 
cause it  is  of  a  franchise.  So  long  as  the 
franchise  is  properly  used  in  the  public 
interest,  and  no  private  rights  are  invaded, 
the  use  of  the  franchise  by  particular  in- 
dividuals or  corporations  is  of  concern  only 
to  proper  governmental  authority.  The 
wharf  privilege  conferred  by  the  act  of  1854 
upon  Samuel  A.  Leonard  is  a  franchise 
granted  to  him  and  his  heirs,  executors,  ad- 
ministrators, and  assigns.  The  right  to  use 
the  franchise  was  a  property  right  of  the 


grantee,  and  its  sale  under  judicial  decree 
for  the  payment  of  his  debts  cannot  be  ob- 
jected to  by  his  heirs.  Any  property  right 
of  the  grantee  descended  to  his  heirs  subject 
to  his  debts,  unless  exempt  by  law  for  the 
benefit  of  the  heirs.  The  law  does  not 
exempt  a  wharf  franchise  merely  as  such 
from  the  debts  of  the  grantee  of  the  fran- 
chise. While  the  franchise  right  of  the  de- 
cedent, being  intangible,  may  not  be  sub- 
ject to  seizure  and  a  ministerial  sale  by 
execution,  a  point  not  here  decided,  it  was 
subject  to  a  sale  under  a  proper  judicial 
decree  for  his  debts,  at  least  in  the  absence 
of  objection  from  the  granting  power,  or  of 
a  showing  of  injury  of  the  public  The 
franchise  cannot  be  seperated  from  the 
particular  wharf  mentioned  in  the  grant- 
ing act.  The  sale  was  of  "the  interest  of 
Samuel  A.  Leonard  in  the  Baylen  street 
wharf/'  which  carried  the  franchise  right 
in  the  wharf,  the  right  being  in  the  nature 
of  personal  rather  than  of  real  property. 
The  grantee  of  the  franchise  had  no  in- 
heritable interest  in  the  wharf  property 
except  as  incident  to  the  franchise.  It 
may  fairly  be  assumed  that  the  franchise 


a  judgment  and  execution  at  law.  State 
V.  Turnpike  Co.  65  N.  J.  L.  73,  46  Atl.  569. 

The  right  to  take  natural  gas  from  land 
and  rights  of  way,  and  appliances  required 
in  obtaining  gas  and  transporting  it  to 
consumers,  is  not  "land  held  in  fee,''  within 
the  meaning  of  a  statute  providing  a  spe- 
cial fieri  facias  for  the  sale  of  the  fran- 
chises, rights,  and  property,  excepting 
lands  held  in  fee,  of  a  corporation.  Greens- 
burg  Fuel  Co.  V.  Irwin  Natural  Gas  Co.  162 
Pa.  78,  29  Atl.  274. 

The  land  of  a  water  company,  which  is 
a  component  part  of  the  plant,  and  which 
is  necessary  to  the  exercise  of  Its  corpo- 
rate franchise,  is  subject  to  sale  under  a 
special  fieri  facias  by  virtue  of  such  a 
statute.  Bell  v.  R.  D.  Wood  &  Co.  181  Ta. 
175,  37  Atl.  201. 

A  statute  providing  for  the  enforcement 
of  mechanics'  liens  against  the  property  of 
public  service  corporations,  not  by  writ  of 
levari  facias,  as  in  the  case  of  liens  against 
other  property,  but  by  special  fieri  facias 
which  seizes  the  property  as  a  whole,  so 
as  not  to  stop  the  operations  of  the  corpo- 
ration and  defeat  its  object,  is  special 
legislation,  and  for  that  reason  unconsti- 
tutional. Vulcanite  Paving  Co.  v.  Phila- 
delphia Rapid  Transit  Co.  220  Pa.  603,  17 
L.R.A.(N.S.)  884,  69  Atl.  1117.  To  the 
same  effect  is  Vulcanite  Portland  Cement 
Co.  T.  John  W.  Allison  Co.  220  Pa.  382,  69 
Atl.   855. 

— rights  to  sell  property  separate  from  the 

franchise. 

Even  where  the  property  of  a  quasi  pub- 
lic corporation  is  declared  by  statute  to  be 
subject  to  execution  for  the  payment  of  its 
31  L.R,A.(N.S.) 


debts,  it  is  generally  held,  where  it  is  not 
otlierwise  expressly  provided  by  statute, 
that  the  property  cannot  be  sold  apart 
from  its  franchises  where,  without  the 
property,  the  franchise  would  be  inoper- 
ative, but  that  it  must  be  sold  as  an  en- 
tirety. 

Thus,  in  Boyd's  Appeal,  2  Monaghan 
(Pa.)  399,  15  Atl.  736,  it  was  held  that  the 
property  necessary  to  the  existence  and 
operation  of  franchises  of  a  corporation 
organized  "to  protect  life  and  property  in 
or  contingent  to  burning  buildings,  and  to 
remove  and  take  charge  of  such  property," 
cannot  be  levied  upon  and  sold  under  exe- 
cution, except  together  with  its  franchises 
in  the  manner  provided  by  statute  relating 
to  execution  against  quasi  public  corpora- 
tions. 

And  in  Central  Trust  Co.  v.  Moran,  56 
Minn.  188,  29  L.R.A.  212,  57  N.  W.  471,  it 
was  held  that  a  levy  on  a  portion  of  the 
property  of  a  railroad  company  is  not  val- 
id against  mortgagees  of  the  property,  un- 
der a  statute  providing  that  the  road,  roll- 
ing stock,  and  personal  property  shall  con- 
stitute an  entirety  as  to  certain  mortgages 
executed  in  pursuance  to  its  proTisions; 
but  the  remedy  of  creditors  in  such  case 
must  be  against  the  property  as  an  entire- 
ty. To  the  same  effect  are  Gardner  v.  Mo- 
bile &  N.  W.  R.  Co.  102  Ala.  635,  48  Am. 
St.  Rep.  84,  15  So.  271;  Gunnison  y.  Chi- 
cago, M.  &  St.  P.  R.  Co.  117  Fed.  629;  and 
Connor  v.  Tennessee  C.  R.  Co.  54  L.R.A. 
687,  48  C.  C.  A.  730,  109  Fed.  931,  which 
denies  the  power  to  sell  a  section  of  a 
railroad  separate  from  the  franchise,  to 
enforce  a  contractor^'  lien. 

-•  A.  L.  R« 
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right  was  the  only  property  right  the  de- 
cedent had  in  a  wharf  that  presumably  is 
upon  navigable  waters  not  subject  to  pri- 
vate ownership. 

The  showing  made  by  the  allegations  of 
tlie  bill  of  complaint  and  the  exhibits  in- 
dicates that  the  appellants  have  long  de- 
layed in  asserting  a  right  to  the  franchise, 
even  if  the  sale  of  it  was  not  authorized. 
No  right  of  the  state  is  involved  here.  The 
sale  was  in  1867,  and  the  present  users  of 
the  franchise  were  by  law  authorized  to 
assume  it  in  1889,  while  this  suit  was  be- 
gun in  1909. 

The  decree  is  affirmed. 

Shack  leford  and  Ck>ckrell,  JJ.,  concur. 

Taylor,    Hooker,    and    Parkhlll,    JJ^ 

concur  in  the  opinion. 
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S.  B.  GOTT. 

(137  Ky.  685,  126  S.  W.  131.) 

Note  —  filling  blank  —  material  altera- 
tion. 

1.  Filling  a  blank  left  in  a  promissory 
note  for  tlie  place  of  payment,  by  inserting 
such  place,  does  not  avoid  the  note  under 
the  negotiable  instruments  I^w,  making  a 
material  alteration  one  which  changes  the 

Note. ^Alteration  of  note  by  itutertiny 
place  of  payment. 

Cases  like  Mitchell  v.  Reed,  32  Ky.  L. 
Rep.  683,  106  S.  W.  833,  where  a  place  of 
payment  was  originally  named,  and  an  en- 
tire change  of  place  was  attempted,  are 
not  within  the  scope  of  the  note,  which  is 
confined  to  cases  where  there  was  either 
originally  no  place  of  payment,  or  where 
the  attempt  was  to  make  a  general  desig- 
nation of  the  place  of  payment  more  spe- 
cific. 

This  subject  embraces  three  difTcrent 
questions,  which,  though  not  always  clear- 
ly differentiated  by  the  courts,  must  to 
some  extent  be  discussed  separately,  in 
order  to  indicate  properly  the  grounds  and 
effect  of  the  decisions: 

(1)  Whether  the  place  of  payment  of  a 
note  is  of  such  materiality  that  the  inser- 
tion thereof  in  a  note  by  a  party  thereto 
without  the  authority,  express  or  implied, 
of  a  prior  party,  will  render  it  unenforce- 
able against  the  latter. 

(2)  Assmning  that  the  unauthorized  in- 
sertion of  a  place  of  payment  is  in  itself 
a  material  alteration,  does  the  execution  of 
a  note  with  a  blank  appropriate  for  the  in- 
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place  of  payment,  or  adds  the  place  of  pay- 
ment where  no  such  place  was  specified,  but 
which  authorizes  a  holder  to  fill  blanks,  and 
it  is  immaterial  that  the  place  inserted  is 
located  in  another  state. 

Same  ^  collection  by  payee  <—  rights  of 
assignee. 

2.  An  agreement  between  the  maker  and 
payee  of  a  note  that  it  is  to  be  paid  in  in- 
stalments to  the  payee  is  binding  on  an 
assignee  with  notice,  so  that  he  cannot  en- 
force it  after  the  maker  has  complied  with 
his  agreement  and  paid  the  full  amount 
due  to  the  payee,  although  at  the  time  of 
the  transfer  a  blank  is  nlled,  making  the 
note  payable  at  the  office  of  the  assignee, — 
at  least,  if  the  payee  is  made  the  agent  of 
the  assignee  to  collect  and  forward  the  pay- 
ments. 

(Nunn,  Ch.  J.,  dissents.) 
(March  11,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCracken  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to   recover   the   amount   alleged   to  be  .  due 
on  a  certain  promissory  note.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  C.  Flournoy  for  appellant. 
Messrs.  Hendrick  &  Corbett  for  appel- 
lee. 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee,  S.  B.  Gott,  of  Paducah, 
Kentucky,  was  sued  in  the  court  below  by 
the    appellant.    Diamond    Distilleries    Com- 

sertion  of  the  place  of  payment  imply  au- 
thority to  the  holder  to  insert  the  place  of 
payment? 

(3)  Assuming  that  the  insertion  of  a 
place  of  payment  is  in  itself  a  material  al- 
teration, and  that  there  is  no  implied  au- 
thority to  fill  in  blanks,  or  that  the  alter- 
ation was  made  by  interlineation,  the 
question  may  arise  whether  the  party 
sought  to  be  held  liable  was  guilty  of  such 
negligence  in  leaving  the  note  in  such 
form  that  the  alteration  could  be  made 
without  exciting  suspicion,  as  to  estop  him 
from  setting  up  the  unauthorized  altera- 
tion as  against  a  bona  fide  holder  without 
notice. 

These  three  questions  are  clearly  differ- 
entiated in  the  opinion  in  Young  v.  Baker, 
29  Ind.  App.  130,  64  N.  E.  55.  The  court 
in  that  opinion  first  held  that  the  insertion 
of  the  name  of  a  bank  in  a  blank  follow- 
ing the  words  "payable  at"  in  a  note  was 
a  material  alteration,  and  then  took  up  the 
question  whether  the  execution  of  the  note 
with  such  a  blank  implied  authority  on 
the  part  of  the  holder  to  fill  in  the  blank 
with  the  place  of  payment.  The  court 
prefaced  the  discussion  of  that  question 
with  the  statement  that,  in  order  to  avoid 
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pany,  of  Cincinnati,  Ohio,  upon  the  follow- 
ing note: 

$4,000.    Paducah,  Ky.,  Feby.  19,  1907. 

Four  months  after  date  I  promise  to 
pay  to  the  order  of  Thompson,  Wilson,  & 
Co.  four  thousand  &  09I00  dollars  at  of- 
iice  Diamond  Distilleries  Co.,  Cincinnati, 
O.,  value  received.  S.  B.  Gott. 

Due  June  19. 

The  note  was  indorsed  and  delivered  by 
Thompson,  Wilson,  &  Company,  of  Paducah, 
to  the  appellant  as  collateral  security  for 
the  payment  of  a  much  larger  sum  due  it 
from  that  company.    When  executed  by  ap- 


pellee and  delivered  to  Thompson,  Wilson, 
&   Company,   the   note   was   in  worda  and 


figures  as  follows: 


$4000.    Paducah,  Ky.,  Feby.  19,  1907. 

Four    months    after    date   I    promise    to 
pay  to  the  order  of  Thompson,  Wilson,  & 

Co.,  four  thousand  &  ^00  dollars  at 

value  received.     Due    

S.  B.  Gott. 

It  will  be  observed  that,  when  signed  by 
appellee  and  delivered  to  Thompson,  Wil- 
son, &  Company,  there  was  a  blank  space 
of  considerable  length  between  the  words 
at"  and   "value."     This  blank  was,  after 


€< 


confusion,  and  to  determine  the  legal  ques- 
tions involved  with  clearness  and  accuracy, 
the  question  would  be  considered  as  though' 
it  had  arisen  between  the  makers  of  the 
note  and  the  payee,  who  made  the  inser- 
tion, although,  as  a  matter  of  fact,  the 
action  was  by  a  subsequent  indorsee.  Hav- 
ing reached  the  conclusion  that  there  was 
no  such  implied  authority  to  fill  in  the 
blank,  the  court  said  that  the  next  logical 
step  was  to  inquire  what  eflFect  was  to  be 
given  to  the  indorsement  of  the  note  to 
the  plaintiff.  That  question,  however,  was 
disposed  of  on  the  ground  that  the  com- 
plaint did  not  aver  that  the  phiintifT  had 
no  notice  of  the  alteration. 

Materiality  of  alteration. 

While,  as  subsequently  shown,  a  bona 
fide  holder  of  a  note  without  notice  that 
the  place  of  payment  was  inserted  after 
the  inception  of  the  note — and  in  some  in- 
stances even  the  party  who  made  such  in- 
sertion, or  a  subsequent  holder  with  notice 
thereof — may  be  entitled  to  recover  upon 
the  note  notwithstanding  such  alteration, 
it  is  nevertheless  well  settled  that  in  it- 
self the  place  of  payment  is  of  such  im- 
portance in  a  note  that  its  insertion  by  a 
party  in  the  body  of  the  note  after  incep- 
tion of  the  instrument,  without  express 
or  implied  authority  of  a  prior  party, 
whether  maker  or  indorser,  amounts  to  a 
material  alteration  which  will  prevent  re- 
covery against  the  latter,  unless  he  can  be 
held  liable  by  the  application  of  one  or  the 
other  of  the  principles  just  referred  to. 
Holmes  v.  Bank  of  Ft.  Gaines,  120  Ala. 
493,  24  So.  959;  Pahlman  v.  Taylor,  75 
111.  629;  Adair  v.  Egland,  58  Iowa,  314,  12 
N.  W.  277;  Horton  v.  Horton,  71  Iowa,  448, 
32  N.  W.  452;  Charleton  v.  Reed,  01  Iowa, 
166,  47  Am.  Pep.  808,  10  N.  W.  04; 
Diamond  Distilleries  Co.  v.  Gott;  Wood- 
worth  V.  Bank  of  America,  19  .Tohns.  391, 
10  Am.  Dec.  2.39  (reversing  38  Johns.  315, 
on  this  point) ;  NazTO  v.  Fuller,  24  Wend. 
374;  Sturges  v.  Williams,  9  Ohio  St.  444, 
75  Am.  Dec.  473;  Simpson  v.  Stackhousc, 
9  Pa.  186,  49  Am.  Dec.  554  (impliedlv) ; 
South wark  Bank  v.  Gross,  35  Pa.  80;  Hill 
V.  Cooley,  46  Pa.  259. 
31  L.R.A.(N.S.) 


This  is  also  recognized  in  Pelton  v.  San 
Jacinto  Lumber  Co.  113  Cal.  21,  45  Pac. 
12,  where,  as  in  Diamond  Distilleries  Co. 
V.  Gott,  the  alteration  purported  to  make 
the  note  payable  in  another  state. 

These  cases,  so  far  as  they  bear  on  the 
question  of  implied  right  to  fill  blanks,  or 
the  question  of  negligence  or  estoppel,  will 
be  subsequently  treated. 

In  the  following  cases  an  additional  rea- 
son for  holding  that  the  insertion  of  a 
place  of  payment  in  a  note  is  a  material 
alteration,  and  if  made  by  a  party  to  the 
instrument  without  authority  of  a  prior 
party,  prevents  recovery  against  him,  un- 
less he  can  be  held  liable  upon  the  ground 
of  implied  authority  or  estoppel,  was  found 
in  the  fact  that  the  insertion  of  the  place 
of  payment,  if  authorized,  would  have  con- 
verted a  non-negotiable  into  &  negotiable 
instrument,  or  at  least  have  affected  the 
rights  of  the  holder  as  against  prior  par- 
ties. Toomer  v.  Rutland,  67  Ala.  379,  29 
Am.  Rep.  722;  Winter  v.  Pool,  100  Ala. 
503,  14  So.  411;  Carroll  v.  Warren,  142 
Ala.  397,  37  So.  687;  McCoy  v.  Lockwood, 
71  Ind.  319;  Ballard  v.  Franklin  L.  Ins.  Co. 
81  Ind.  239;  Bowen  v.  Laird,  166  Ind.  421, 
77  N.  E.  852;  Pope  v.  Branch  County  Sav. 
Bank,  23  Ind.  App.  210,  54  N.  E.  835; 
Young  y.  Baker,  2$  Ind.  App.  130,  64  N. 
E.  54;  Gillaspie  v.  Kelley,  41  Ind.  158,  13 
Am.  Rep.  318;  Cason  v.  Grant  County  De- 
posit Bank,  13  Ky.  L.  Rep.  635;  Marion 
Nat.  Bank  v.  Russell,  14  Ky.  L.  Rep.  368; 
Morehead  v.  Parkersburg  Nat.  Bank,  5  W. 
Va.  74,  13  Am.  Rep.  636. 

These  cases  also,  so  far  as  they  bear  on 
the  question  of  implied  authority  to  fill 
blanks,  or  the  question  of  negligence  or  es- 
toppel, will  be  subsequently  treated. 

In  Nazro  v.  Fuller,  24  Wend.  374,  supra. 
Chief  Justice  Nelson  remarked  that  he  was 
at  first  inclined  to  think  that  the  addition 
of  a  place  of  payment,  even  if  regarded 
as  annexed  to  the  body  of  the  note,  was 
not  such  a  material  alteration  as  would  in* 
validate  it  as  against  the  maker,  for  the 
reason  that  the  designation  of  the  place 
of  payment  did  not  alTect  the  right  of  the 
maker,  who  is  generally  and  universally 
liable,  and  as  to  whom  a  demand  at  the 
designated  place  of  payment  is  not  a  con- 


1910. 


DIAMOND  DISTILLERIES  CO.  t.  GOTT. 


645 


the  delivery  of  the  note  by  appellee  to 
RinkliiT,  agent  and  business  manager  of 
Thompson,  Wilson,  &  Company,  before  or 
at  the  time  of  its  indorsement  and  delivery 
to  Anderson,  agent  of  the  Diamond  Dis- 
tilleries Company,  filled  by  RinklilT,  who 
wrote  therein  between  "at"  and  "value" 
the  words  "olTice  Diamond  Distilleries  Co., 
of  Cincinnati,  O." 

It  was  shown  by  the  testimony  of  appel- 
lee, and  admitted  by  RinklilT,  that  appellee 
was  not  present  when  tlie  place  of  payment 
was  inserted  in  the  note  by  Rinkliff;  that 
he  was  not  advised  thereof,  or  asked  to 
consent  thereto,  and,  in  fact,  did  not  know 
of  it  until  after  the  assignment  of  the  note 


to  appellant  and  after  its  maturfty.  Ac- 
cording to  Rinkliirs  testimony,  appellant's 
office  at  Cincinnati  was  added  to  the  note 
as  the  place  of  payment,  because  he  (Rink- 
liff) did  not  wish  it  to  be  made  payable 
at  any  of  the  Paducah  banks.  Anderson 
denied  that  he  was  present  when  Rinkliff 
inserted  in  the  note  the  place  of  payment, 
or  that  he  heard  from  Rinkliff  any  sug- 
gestion "that  he  did  not  wish  it  payable 
at  a  Paducah  bank,"  and  testified  that 
when  he  received  the  note  it  was  in  every 
particular  as  it  now  appears.  It  is  there- 
fore patent  from  the  evidence  that  the 
words  "oflice  Diamond  Distilleries  Co.,  Cin- 
cinnati,   O.,"    were    inserted    in    the   blank 


dition  precedent;  but  that,  upon  reflection, 
he  had  reached  the  conclusion  that  the  al- 
teration is  material,  since  payment  must 
be  made  at  the  place  named,  and  tender 
elsewhere  is  not  a  bar. 

It  has  been  held,  however,  that  the  in- 
sertion of  words  importing  that  fhe  note 
is  payable  at  a  bank  in  the  same  town  in 
which  the  parties  to  be  affected  reside  is 
not  a  material  alteration.  Shuler  v.  Gil- 
lette, 12  Hun,  278;  Etz  v.  Place,  81  Hun, 
203,  30  N.  Y.  Supp.  765.  Both  cases  relied 
upon  Troy  City  Bank  v.  Lauman,  19  N.  Y. 
477,  holding  that  it  was  not  a  material 
alteration  of  a  bill  of  exchange  to  accept 
it  payable  at  a  designated  place  in  the 
same  city  in  which  it  Was  payable.  In 
the  Shuler  Case,  Wood  worth  v.  Bank  of 
America  was  distinguished  upon  the 
ground  that  in  that  case  the  bank  named 
as  the  place  of  payment  was  not  in  the 
locality  where  the  parties  sought  to  be 
charged  lived. 

It  may  be  remarked  that  none  of  the 
other  cases  above  cited  make  this  distinc- 
tion, although  the  facts  in  some  of  them 
would  have  admitted  of  it. 

The  rule,  of  course,  does  not  apply  if  the 
addition  is  made  in  the  margin  of  the  note 
as  a  private  memorandum,  and  is  not  in- 
tended as  an  alteration  of  the  body  of  the 
note,  and  in  some  circumstances,  at  least, 
the  question  of  intent  in  that  respect  is 
for  the  jury.     Nazro  r.  Fuller,  supra. 

In  Port  Huron  Engine  &  Thresher  Co.  v. 
Sherman,  14  S.  D.  461,  85  N.  W.  1008,  it 
was  held  that  a  mere  spoliation  by  a 
stranger  was  not  an  alteration  which 
would  avoid  the  note,  and  that  where  the 
clerk  of  a  corporation  inserted  in  lead  pen- 
oil  in  a  blank  space  in  a  note  running  to 
her  employer,  merely  as  a  memorandum, 
the  name  of  a  certain  bank  to  which  it 
was  to  be  sent  for  collection,  and  her  only 
duty  was  to  keep  a  record  of  the  plaintiff's 
notes,  and  she  had  no  authority  to  bind 
the  corporation,  and  her  action  in  in<^ert- 
ing  such  memorandum  was  not  ratified  by 
the  corporation,  the  insertion  did  not  avoid 
the  note. 

In  American  Nat.  Bank  v.  Bangs,  42  Mo. 
450,  97  Am.  Dec.  349,  in  which  it  appeared 
that  the  note  sued  upon  originally  con- 
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tained  the  word  "due,"  at  the  end  of  the 
note,  and  that  there  was  added  thereto, 
"at  G.  B.  &  D.V'  the  addition  was  held  to 
be  a  mere  memorandum,  and  therefore  an 
immaterial  alteration  as  to  the  makers, 
though  done  without  their  knowledge  or 
consent.  The  court  added,  however,  that 
there  were  cases  where,  as  between  the 
holder  and  indorser,  such  an  addition  or 
memorandum  without  the  knowledge  and 
consent  of  the  latter  had  been  held  suffi- 
cient to  discharge  him. 

In  Horton  v.  Horton,  71  Iowa,  448,  32  N. 
W.  452,  it  was  held  not  to  be  a  material 
alteration  for  the  f^ayee  and  holder  of  a 
note  which  named  no  place  of  payment, 
after  her  appointment  as  administratrix 
of  the  maker's  estate,  to  write  the  words 
"payable  at  K."  on  the  back  of  the  note. 
There  is  some  uncertainty  as  to  the  exact 
grounds  of  the  decision.  In  one  part  of 
the  opinion  the  court  says  that  if  the  body 
of  the  note  had  been  altered  by  inserting 
those  words,  there  is  no  doubt  that  it 
would  have  been  a  material  alteration, 
since  it  changed  the  place  of  payment,  and 
by  a  contract  not  entered  into  by  the 
maker.  But  subsequently  the  court  said 
that  it  was  apparent  that  the  writing  on 
the  back  of  the  note,  "if  this  should  be  re- 
garded as  part  of  the  note,"  was  no  mate- 
rial alteration,  apparently  for  the  reason 
that  in  any  event  the  note  would  be  paid 
by  crediting  the  amount  thereof  to  the  ad- 
ministratrix in  her  account. 

Distinction    between     doctrine    of    imnlied 
authority   and   doctrine   of   estoppel. 

While,  as  shown  in  the  preceding  divi- 
sion, the  courts  are  prnotically  agreed  that 
the  unauthorized  insertion  of  a  place  of 
payment  in  a  note  by  a  party  thereto, 
after  its  inception,  is  a  material  altera- 
tion, yet  when  the  place  of  payment  is  in- 
serted in  a  blank  left  in  the  note  at  the 
time  it  was  signed  or  indorsed  by  the  prior 
party  sought  to  be  charged,  the  holder  has 
frequently  been  permitted  to  recover,  eith- 
er upon  the  doctrine  that  by  signing  or 
indorsing  the  note  in  that  form  the  prior 
party  impliedly  authorized  the  holder  to 
fill  in  the  blank,  or  upon  the  ground  that 
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line  or  space  above  appellee's  sigimture  to 
the  note,  after  lie  had  signed  and  delivered 
it  to  the  agent  of  Thompson,  Wilson,  & 
Company,  and  without  his  knowledge  or 
consent.  Without  mentioning  all  the 
grounds  of  defense  contained  in  the  several 
paragraphs  of  appellee's  answer,  it  is  suf- 
ficient to  say  that,  as  amended,  it  denied 
his  liability  upon  the  note,  and  alleged  its 
p.iyment  by  him  to  Thompson,  Wilson,  & 
Company,  without  knowledge  on  his  part 
that  it  had  been  assigned  and  delivered  by 
that  company  to  appellant;  and,  in  ad- 
dition, charged  the  alteration  of  the  note 
without  his  knowledge  or  assent  by  the  in- 
sertion therein  of  the  appellant's  Cincin- 
nati office  as  the  place  of  payment;  that 
the    alteration    was    a    material   one;    and 


that  by  reason  thereof  he  had  been  released 
from  liability  upon  the  note.  The  affirma- 
tive matter  of  the  answer,  as  amended,  was 
controverted  by  reply.  The  trial  resulte<i 
in  a  verdict  and  judgment  in  appellee's 
favor,  and  appellant,  being  dissatislied 
therewith  and  at  the  refusal  of  the  circuit 
court  to  grant  it  a  new  trial,  has  appealed. 
It  is  insisted  for  appellant  that  appellee, 
by  executing  and  delivering  the  note  with 
a  blank  line  or  space,  indicating  that  it  was 
to  be  filled  by  writing  therein  the  place  of 
payment,  gave  to  the  payee  or  any  holder 
of  the  note  authority  to  fill  such  blank  with 
a  place  of  payment.  Section  125,  art.  8, 
negotiable  instruments  statute  (Laws  1904, 
chap.  102),  declares  what  changes  or  ad- 
ditions to  a  note  will  constitute  a  material 


by  his  negligence  in  signing  the  instru- 
ment in  such  form  as  to  permit  the  inser- 
tion of  place  of  payment  without  creating 
the  appearance  of  an  alteration,  he  is  es- 
topped to  set  up  the  alteration  as  against 
a  bona  fide  holder  williout  notice  thereof. 

The  courts,  especially  in  cases  involv- 
ing the  rights  of  a  bona  fide  holder  without 
notice  of  the  alteration,  frequently  fail  to 
discriminate  between  the  doctrine  of  im- 
plied authority  and  the  doctrine  of  estop- 
pel or  negligence;  and  it  is  obvious  that 
the  adoption  and  application  of  either  doc- 
trine is  sufficient  for  the  practical  pur- 
poses of  such  a  case.  Tt  is  equally  obvious, 
however,  that  the  distinction  is  of  practi- 
cal, as  well  as  theoretical,  importance 
when  the  rights  of  the  party  who  made 
the  insertion,  or  one  who  took  with  notice 
thereof,  are  involved.  'J'lie  doctrine  of  im- 
plied authority  in  the  full  sense  upholds  a 
recovery  even  by  such  party,  assuming 
that,  in  the  instant  case,  implied  author- 
ity had  not  been  expressly  negatived  by  a 
contrary  understanding,  whereas,  of  course, 
the  doctrine  of  estoppel  or  negligence  can- 
not operate  in  favor  of  such  a  party. 
Again,  the  distinction  may  in  some  cir^ 
cumstances  be  important  even  in  the  case 
of  a  subsequent  holder  without  actual  no- 
tice of  the  insertion,  since  even  though  the 
insertion  is  made  in  a  blank  so  as  to  sup- 
port the  implication  of  authority  to  make 
it,— if  the  doctrine  of  implied  authority  in 
its  full  sense  is  adopted, — yet  there  may  be 
something  about  it,  e.  g.,  difference  in  the 
writing  or  color  of  ink,  to  put  a  purchaser 
on  his  guard  and  prevent  him  from  relying 
on  the  doctrine  of  estoppel,  in  which  case 
he  can)iot  recover  unless  the  doctrine  of 
ininlied  authority  is  adopted. 

Upon  the  other  hand,  an  express  under- 
standinff  that  no  place  of  payment  is  to  be 
inserted  will  in  any  event  negative  implied 
authority  and  prevent  the  application  of 
the  doclrine  of  implied  authority  either  in 
favor  of  a  party  wlio  knew  of  the  altera- 
tion or  of  a  bona  fide  holder  without  no- 
lice;  whoreas  the  latter  mav  recover  under 
the  doctrine  of  estoppel  if  the  circum- 
stances are  puch  as  to  render  that  doctrine 
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applicable.  Ah  a  matter  of  fact,  while 
there  are  a  good  many  cases  that  in  terms 
support  the  doctrine  of  implied  authority, 
there  are  but  few  which  have  applied  it  so 
as  to  sustain  the  right  of  the  party  who 
inserted  a  place  of  payment,  or  one  who 
took  with  actual  notice  of  such  insertion, 
to  recover  against  a  prior  party  who  did  not 
expressly  assent  thereto.  Most  of  the 
cases  involved  the  rights  of  a  bona  fide 
holder  without  notice,  for  whose  relief  the 
doctrine  of  estoppel  was  adequate. 

Both  the  doctrine  of  'implied  authority 
and  the  doctrine  based  on  estoppel  or  neg- 
ligence are  recognized  and  incorporated  in 
the  uniform  negotiable  instrument  law,  as- 
suming, as  has  been  held  (see  Johnston  v. 
Hoover,  139  Iowa,  143,  117  N.  W.  277, 
infra),  that  the  provisions  on  that  sub- 
ject apply  to  the  insertion  of  a  place  of 
payment.  The  provisions  in  question  are: 
''Where  the  instrument  is  wanting  in  any 
material  pai-ticular,  the  person  in  posses- 
sion thereof  has  a  prima  facie  authority  to 
complete  it  by  filling  up  the  blanks  there- 
in [the  doctrine  of  implied  authority] 
.  .  .  In  order,  however,  that  any  such 
insti*ument  when  completed  may  be  en- 
forced against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it 
must  be  filled  up  strictly  in  accordance 
with  the  authority  given,  and  within  a 
reasonable  time.  But  if  any  such  instru- 
ment, after  completion,  is  negotiated  to  a 
holder  in  due  course,  it  is  valid  and  effect- 
ual for  all  purposes  in  his  hands,  and  he 
may  enforce  it  as  if  it  had  been  filled  up 
strictly  in  accordance  ".vith  the  authority 
given,  and  within  a  reasonable  time  [the 
doctrine  of  estoppel  or  ne&:ligence,  or  at 
least  the  equivalent  thereof]. 

Rights  of  one  making  alteration,  or  hold- 
er  with   uotice. 

In  a  few  cases  the  doctrine  of  implied 
authority  has  been  adopted  in  its  full 
sense,  and  applied  so  as  to  uphold  the  right 
of  recovery  of  the  party  who  inserted  thp 
place  of  payment  in  the  blank,  or  who  took 
the  note  with  notice  thereof. 
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alteration:  "Any  alteration  wbicli  changes 
(1)  the  date,  (2)  the  sum  payable,  either 
for  principal  or  interest,  (3)  the  time  or 
place  of  payment,  (4)  the  number  of  the 
relations  of  the  parties,  (5)  the  medium 
of  currency  in  which  payment  is  to  be 
made,  or  which  adds  a  place  of  payment, 
where  no  place  of  payment  is  specified,  or 
any  other  change  or  addition  which  alters 
the  effect  of  the  instrument  in  any  re- 
spect, is  a  material  alteration."  Section 
124  of  article  8  declares  the  effect  of  a 
material  alteration:  "Where  a  negotiable 
instrument  is  materially  altered  without 
the  assent  of  all  parties  liable  thereon,  it 
is  avoided,  except  as  against  a  party  who 
has  himself  made,  autliorized,  or  assented 
to  the  alteration,  and  subsequent  indorsers. 


But  when  an  instrument  has  been  material- 
ly altered  and  is  in  the  hands  of  a  holder, 
in  due  course,  not  a  party  to  the  altera- 
tion, he  may  enforce  payment  thereof,  ac- 
cording to  its  original  tenor."  Another 
important  provision  of  the  statute  in  ques- 
tion is  found  in  §  14  of  article  1,  viz,: 
'*Where  the  instrument  is  wanting  in  any 
particular,  the  person  in  possession  there- 
of has  prima  facie  authority  to  complete 
it  by  filling  up  the  blanks  therein.  .  .  ." 
The  foregoing  provisions  of  the  statute 
are  but  restatements  of  the  law  with  re- 
spect to  negotiable  instruments,  as  it  has 
long  been  recognized  by  the  courts  of  this 
state.  Manifestly  a  note  executed  and  de- 
livered by  the  maker  in  the  form  original- 
ly presented  by  the  one  und^r  considera- 


Thus,  in  Kitchen  v.  Place,  41  Barb.  465, 
upon  the  doctrine  of  implied  authority  to 
fill  in  the  blank,  one  who,  after  discount- 
ing a  note  for  the  maker,  inserted  the 
place  of  payment  in  a  blank  between  the 
printed  words  "at"  and  for  "value  re- 
ceived," was  held  entitled  to  recover 
against  an  accommodation  indorser  who 
had   not  expressly  assented. 

So,  in  Waggoner  v.  Millington,  8  Hun, 
142,  holding  that  the  leaving  of  a  blank 
after  the  word  "at,"  and  before  the  words 
"value  received,"  in  a  note,  implies  author- 
ity to  a  lawful  holder  to  fill  it  up  by  des- 
ignating a  place  of  payment,  the  rule  wa.s 
applied  so  as  to  permit  a  recovery  by  the 
payees,  who  filled  in  the  blank. 

And  in  Wessell  v.  Olenn,  108  Pa.  104,  on 
the  ground  of  implied  authority,  the  in- 
dorsee of  a  note  was  held  entitled  to  re- 
cover against  the  acconnuodatiou  indorser, 
notwithstanding  that,  without  the  latter's 
knowledge,  but  with  the  knowledge  of  the 
indorsee,  the  makers  inserted  the  place  of 
payment  in  a  blank  lefi>  in  the  note  after' 
the  word  "at."  (The  case  of  South wark 
Bank  v.  Gross,  35  Pa.  80,  seems  to  have 
been  distinguished  on  the  ground  that  there 
the  place  of  payment  was  an  addition,  and 
not  the  mere  filling  of  a  blank.) 

So,  in  Cox  v.  Alexander,  30  Or.  438,  46 
Pac.  794,  holding  that  where  in  the  note, 
as  delivered,  the  word  "at"  precedes  a 
blank,  any  bona  fide  holder  thereof  has 
implied  authority  to  insert  a  place  of  pay- 
ment, while  the  action  seems  to  have  been 
by  an  indorsee,  his  right  to  recover  was 
apparently  based  on  implied  authority,  and 
not  on  negligence  or  estoppel,  and  there  is 
no  discussion  of  the  rights  of  a  bona  fide 
holder  as  distinguished  from  one  who 
makes  the  alterations. 

And  it  is  also  apparent  that  the  court  in 
Diamond  Distilleries  Co.  v.  Gott  recog- 
nizes both  the  doctrine  of  implied  author- 
ity, which  sustains  a  recovery  even  by  the 
party  who  made  the  insertion,  or  one  who 
took  with  notice  thereof,  assuming  that 
such  implied  authority  had  not  been  ex- 
pressly negatived,  as  well  as  the  doctrine 
of  laches  or  estoppel  by  leaving  the  instru- 
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nient  in  such  form  that  the  insertion  can 
be  made. 

But  in  Bowen  v.  Laird,  166  Ind.  421,  77 
N.  E.  852,  the  court,  while  holding  that  an 
innocent  purchaser  without  notice  of  the 
alteration  could  hold  the  maker  liable  not- 
withstanding the  unauthorized  insertion  of 
a  place  of  payment  in  a  blank  left  in  the 
note  between  the  word  "at"  and  the  words 
"value  received,"  declared  that  the  inser- 
tion of  those  words  was  a  material  altera- 
tion which  invalidated  the  instrument  in 
the  hands  of  the  payee,  who  made  the  in- 
serticvn.  As  there  was  apparently  nothing 
in  the  circumstances  of  the  case  to  nega- 
tive implied  authority  to  fill  in  the  blank 
if  it  would  otherwise  exist,  this  decision 
apparently  denies  the  doctrine  of  implied 
authority  altogether,  as  applied  to  the  in- 
sertion of  a  place  of  payment,  although,  as 
stated,  it  recognizes  that  in  some  circum- 
stances the  original  party  may  be  precluded 
by  his  negligence  in  executing  the  instru- 
ment from  setting  up  the  alteration  as 
against  a  subsequent  bona  fide  holder. 
Tin's  decision  seems  to  have  overruled  any 
implication  in  Spitler  v.  James,  32  Ind.  203, 
2  Am.  Rep.  334,  and  Marshall  v.  Drescher, 
68  Ind.  359,  that  even  the  party  who  in- 
serts the  place  of  payment  in  a  blank,  or 
one  who  takes  with  notice  of  the  inser- 
tion, may  recover  upon  the  doctrine  of 
implied  authority.  (It  is  true  that  in  those 
cases  the  action  was  by  a  subsequent  pur- 
chaser who  apparently  was  without  actual 
notice  of  the  alteration;  but  in  both  cases 
the  opinions  imply  that  the  plaintiff's 
right  was  derived  from  the  implied  author- 
ity of  the  intermediate  party  to  fill  in  the 
blanks.  In  fact,  in  the  Marshall  Case  the 
court  expressly  said  that  the  note  was 
valid  in  the  hands  of  the  payee  notwitli- 
standing  the  alteration.  It  should  be 
stated,  however,  with  reference  to  the 
Marshall  Case,  that  there  was  some  founda- 
tion for  the  implied  authority,  in  addition 
to  that  furnished  by  the  fact  that  the 
blank  was  left,  in  the  circumstance  that 
the  maker  told  the  payee  that  he  should 
leave  the  note  at  the  bank  for  payment.) 

In  Ballard  v.  Franklin  L.  Ins.  Co.  81  Ind. 
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lion  is  not,  upon  its  face,  a  completed  in- 
strument. When  one  executes  and  puts 
in  the  hands  of  another  a  note  provided 
with  a  blank  line  or  space,  apparently  in- 
tended to  be  filled  with  the  name  of  a 
bank,  or  other  place  of  payment,  any  hold- 
er in  due  course  of  the  note  has  prima 
facie  authority  to  fill  such  blank;  and  es- 
pecially would  such  authority  be  implied 
where  the  blank  line  or  space  immediately 
follows  a  word  which  unmistakably  indi- 
cates that  it  is  to  be  filled  with  the  place 
of  payment.  The  word  **at'*  in  the  note 
executed  by  appellee,  with  the  blank  or 
space  following  it,  was  well  calculated  to 
produce  in  the  mind  of  any  holder  of  the 
note  a  reasonable  belief  that  the  filling  of 
the  blank  with  a.  place  of  payment  was 


necessary  to  complete  the  Instrument,  and 
that  he  was  authorized,  if  not  invited,  to 
fill  it.  Indeed,  if  the  blank  therein  was 
not  such  a  one  as  the  framers  of  the  stat- 
ute, suprn,  contemplated  should  be  filled  by 
the  ''person  in  possession  thereof,"  it 
would  be  difficult  to  conceive  of  a  blank 
that  would  justify  the  prima  facie  right 
to  fill  it  conferred  by  the  statute. 

Unless  the  alleged  arrangement  by  which 
appellee  claims  he  was  to  pay  the  note 
and  his  defense  of  payment  interposed  a 
bar  to  appellant's  right  to  recover  thereon, 
which  we  will  presently  consider,  we  should 
be  bound  to  hold  that  appellee's  leaving  of 
the  blank  in  the  note  for  inserting  the 
place  of  payment  conferred  upon  RinklifT, 
the   agent   of   Thompson,  Wilson,   &   Com- 


239,  it  was  held  that  the  alteration  of  a 
note,  not  negotiable,  by  the  insertion  of 
a  place  of  payment,  thereby  changing  its 
character,  if  done  by  the  payee,  would  pre- 
vent him  from  recovering  either  on  the 
note  or  on  the  original  consideration, 
though  if  9uch  alteration  were  made  by  a 
stranger,  or  by  an  agent  not  having  au- 
thority, it  would  be  a  mere  spoliation 
which  would  not  release  the  parties. 

And  in  Young  v.  Baker,  29  Jnd.  App. 
J  30,  64  N.  E.  54,  the  court,  while  con- 
ceding that  there  is  implied  authority  to 
fill  blanks  in  a  note  which  are  necessary 
to  complete  the  instrument  and  render  it 
operative,  held  that  implied  authority  of 
the  payee  of  a  note  to  fill  in  blanks  so 
as  to  make  it  apparently  payable  at  a  bank 
(the  instrument  as  delivered  being  com- 
plete as  a  note  without  those  blanks  being 
filled  in)  could  not  rest  alone  upon  the 
mere  fact  that  the  blanks  were  left  un- 
scored.  The  court  said  that  if  anything  to 
the  contrary  was  decided  in  Marshall  v. 
Drescher,  68  Tnd.  359,  it  was  overruled  by 
Cronkhite  v.  Nebeker,  81  Ind.  319,  42  Am. 
Rep.  127,  infra,  but  suggested  that  the 
position  taken  in  the  Marshall  Case,  that 
the  payee  had  authority  to  fill  in  the 
blanks,  so  that  he  could  have  recovered  on 
the  note,  did  not  rest  entirely  upon  the 
fact  that  the  blanks  were  left  unscored, 
but  upon  other  circumstances  in  the  case, 
including  the  fact  that  the  maker  told  the 
payee  to  leave  the  note  at  the  bank,  the 
name  of  which  was  subsequently  filled  in. 
As  a  matter  of  fact,  the  action  in  the 
Young  Case  was  by  one  who  took  the  note 
subsequently  to  the  alteration;  but  the 
court  expressly  stated  that  this  point  was 
discussed  as  if  the  action  bad  been  by  the 
payee,  who  made  the  insertion. 

Toomor  v.  Rutland,  57  Ala.  379,  29  Am. 
Rep.  722,  does  not  deny  in  general  the  ap- 
plicability of  the  doctrine  of  implied  au- 
thority, even  where  the  action  is  by  the 
party  who  made  the  insertion;  but  merely 
holds  that  express  authority  to  fill  in  the 
blanks  for  dates  negatived  implied  author- 
ity to  fill  in  the  blank  for  place  of  pay- 
ment, the  designation  of  a  place  of  pay- 
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nient  not  being  essential  to  the  completion 
of  the  instrument  as  a  note,  though  it 
would  be  to  render  it  a  negotiable  instru- 
ment. 

It  is  apparent  from  the  provisions  of  the 
uniform  negotiable  instrument  law,  quoted 
.above,  assuming  that  they  are  applicable 
to  particulars  not  absolutely  essential  to 
the  creation  of  a  negotiable  instrument, 
that  even  one  who  fills  in  the  blank  with 
the  place  of  payment,  or  one  who  takes 
the  instrument  with  notice  of  the  inser- 
tion, may  recover,  if,  in  the  particular  in- 
stance, the  implied  authority  to  do  so  is 
not  negatived. 

Rights  of  bona  fide  holders  without  notice. 

What  ever  may  be  the  rights  of  the  party 
who  inserts  the  place  of  payment,  or  one 
who  takes  with  knowledge  of  the  insertion, 
the  weight  of  authority  holds  that  where 
the  place  of  payment  is  inserted  in  a  blank 
left  in  the  note  at  the  time  it  was  signed 
or  indorsed,  a  subsequent  bona  fide  holder 
without  notice  is  entitled  to  be  protected, 
and  may  recover.  As  already  indicated, 
some  of  these  cases  apparently  put  the  de- 
cision upon  the  ground  of  implied  author- 
ity, but  really  rest  upon  the  ground  of 
estoppel  or  negligence. 

The  decisions  upholding  the  right  of  bona 
fide  holders  without  notice,  in  Winter  v. 
Pool,  104  Ala.  580,  16  So.  543  (where  the 
name  of  a  bank  was  inserted  in  a  blank 
following  the  printed  words  "payable  as 
the  bank  of"),  and  in  Holmes  v.  Bank  of 
Ft.  Gaines,  120  Ala.  493,  24  So.  959  (where 
the  words  "bank  of"  were  inserted  in  a 
blank  between  the  words,  "payable  at"  and 
"Ft.  Gaines"),  were  expressly  put  upon  the 
ground  of  the  negligence  of  the  maker  in 
leaving  the  note  in  such  shape  that  those 
insertions  could  be  made  without  arousing 
suspicion. 

In  Carroll  v.  Warren,  142  Ala.  397,  37 
So.  687,  where  the  action  was  by  a  subse- 
quent indorsee,  the  court,  without  consider- 
ing the  question  of  implied  authority  or 
estoppel,  declared  in  effect  that  the  inser- 
tion after  the  word  "at,"  of  the  name  of 
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pany,  authority  to  fill  it,  aiud  that  the  same 
implied  authority  would  have  given  Aiider- 
Boii,  as  agent  of  appellant,  the  right  to  fill 
the  blank  with  the  place  of  payment  after 
the  assignment  of  the  note  to  his  principal. 
Ample  authority  on  this  subject  may  be 
found  in  the  decisions  of  this  court;  a  case 
in  point  being  that  of  Cason  v.  Grant  Coun- 
ty Deposit  Bank,  97  Ky.  487,  53  Am.  St. 
Rep.  4 IS,  31  S.  W.  40.  The  bank  sued 
Cason  upon  a  note  of  $200,  executed  by  the 
latter  to  Siddons,  and  which  Siddons,  be- 
fore its  maturity,  sold  and  indorsed  to  the 
bank.  When  executed  by  Cason  the  note 
read   as  follows: 

Dolls  $200.  Williamstown,  Oct.  2,  1889. 
Three    months    after    date    I   promise    to 


pay  to  the  order  of  G.  W.  Siddons  two  hun- 
dred  dollars    at    

value  received.     Due    

Chapman  Cason. 

After  signing  and  delivering  the  note  to 
Siddons,  the  blanks  were  filled  by  inserting 
the  word  "payable"  before  the  word  "at" 
and  the  words  "Bank  of  Williamstown, 
Ky.,"  after* the  word  "at,"  thereby  making 
the  note  "payable  at  the  Bank  of  Williams- 
town,  Ky."  After  the  filling  of  the  blanks 
therein  as  indicated,  the  note  was  indorsed 
to  and  discounted  by  the  Grant  County  De- 
posit Bank.  Cason  by  answer  resisted  its 
payment  upon  the  grounds  that  he  had  been 
released  from  liability  upon  the  note,  be- 
cause of  the  filling  of  the  blanks  therein, 


a  bank  as  a  place  of  payment,  was  ma- 
terial, and,  if  not  made  by  a  stranger,  is 
ordinarily  sufficient  to  avoid  the  contract  as 
to  all  parties  not  consenting  thereto. 

In  Pel  ton  v.  San  Jacinto  Lumber  Co.  113 
Cal.  21,  45  Pac.  12,  from  the  opinion,  in 
which  it  is  impossible  to  learn  in  what 
manner  the  place  of  payment  was  added, 
it  was  held  that  where  a  note  which  was 
payable  only  in  the  state  of  California  was, 
by  the  agent  of  the  maker,  made  payable 
at  a  designated  bank  in  another  state  with- 
out the  knowledge  or  consent  of  the  in- 
dorsers,  such  alteration  was  material  and 
discharged  the  indorsers,  as  against  the 
party  in  whose  hands  the  note  had  its  in- 
ception, and  who,  so  far  as  appears,  was 
unaware  of  the  alteration,  but  that  such 
defense  was  not  available  to  the  maker,  a 
corporation,  whose  president  executed  the 
note  and  delivered  it  in  its  altered  form 
to  the  plaintiff,  who  loaned  money  thereon 
to  the  corporation  in  good  faith.  It  was 
held  also  that  the  fact  that  the  note  was 
given  by  a  corporation,  and  the  indorsers 
were  stockholders  therein,  would  not  affect 
the  rule  that  they  were  disoharjred  by  a 
material  alteration  made  without  their  con- 
sent. 

In  Canon  v.  Grigsby,  116  111.  151,  56  Am. 
Rep.  769,  5  N.  E.  362,  affirming  16  111.  App. 
558,  it  was  held  that  where  one  of  the 
makers,  at  the  time  the  note  was  intrusted 
to  him  by  his  comaker  for  delivery,  con- 
sented that  a  blank  space  therein  should 
be  filled  with  the  place  of  payment,  and 
delivered  the  same  so  changed,  such  change 
did  not  avoid  the  note  as  to  the  other 
maker,  though  the  change  was  made  with- 
out his  consent. 

As  above  shown,  the  court  in  Bowen  v. 
Ijiird,  166  Ind.  421,  77  N.  E.  852,  whih- 
declaring  that  the  insertion  of  the  name  of 
the  bank  in  a  blank  between  the  word  "at" 
and  the  words  "value  received"  was  a  ma- 
terial alteration  which  would  invalidate  the 
instrument  in  the  hands  of  the  payee,  held 
that  the  maker  was  liable  to  an  innocent 
purchaser  without  notice.  The  court  said: 
"But  the  r\ile  seems  to  be  well  established 
tl»«t  if  a  person  signs  and  delivers  a  paper 
Zl  L.R.A.(N.S.) 


in  blank,  or  partly  in  blank,  as  to  date, 
payee,  where  payable,  and  the  like,  and 
which  shows  u\ion  its  face  that  such 
blanks  must  be  filled  to  complete  the 
paper  in  accordance  with  the  general 
character  of  the  instrument,  the  filling 
of  such  blank  by  the  payee  with  words 
and  figures  appropriate  and  adequate 
to  supply  the  deficiency  is  not  such  an  al- 
teration as  will  invalidate  the  paper  as  to 
one  who  takes  it  for  value,  and  without 
notice,  provided  the  insertions  leave  the 
note  fair  upon  its  face,  and  without  marks - 
or  evidence  to  arouse  the  suspicion  of  a 
cautious  man."  The  court,  however,  thus 
limits  the  rule  even  as  applied  to  bona 
fide  holders:  "When  a  note  is,  before  de- 
livery, made  complete  in  accordance  with 
its  general  character,  and  is  free  from 
words  and  unscored  blanks  reasonably  in- 
dicating incompleteness,  the  unauthorized 
addition  of  words  or  figures  by  the  filling 
of  unoccupied  blanks,  or  parts  of  blanks, 
or  otherwise,  is  such  an  alteration,  if  ma- 
terial, as  will  make  the  paper  void  in  the 
hands  of  the  forger  or  anyone  claiming 
under  him." 

In  Gillaspie  v.  Kelley,  41  Ind.  158,  13 
Am.  Rep.  318,  where  the  decision  was  in 
favor  ot  the  holder  notwithstanding  that 
the  name  of  a  bank  was  inserted  in  a  blank 
following  the  words  "payable  at,"  although 
the  effect  was  to  change  the  note  from  a 
non-negotiable  to  a  negotiable  instrument, 
the  court  said  that  the  payee  had  implied 
authority  to  fill  the  blank,  but,  at  the 
close  of  the  opinion,  said  that  the  plaintiff, 
being  a  bona  fide  holder,  would  be  pro- 
tected. 

In  Marshall  v.  Drescher,  68  Ind.  859,  the 
court,  apparently  upon  the  doctrine  of  im- 
plied authority  of  the  payee  to  insert  the 
words  "The  First  National  Bank  at  Spencer, 
Ind.,"  in  a  blank  space  following  the  word 
"at,"  held  that  a  subsequent  purchaser  was 
entitled  to  recover.  While,  as  above  shown, 
this  ease  has  been  overruled  by  later  In- 
diana cases  so  far  as  it  rests  upon  the 
doctrine  of  implied  authority,  the  result  in 
favor  of  the  bona  fide  purchaser  seems  to 
be  in  harmony  with  the  criterion  stated  in 
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us  indicated,  by  Siddonb  or  someone  else 
after  its  execution  hy  him  and  without  his 
knowledge  or  consent,  and  that  such  filling 
of  the  blanks  was  fraudulently  done  and 
was  wholly  unauthorized  by  him.  The  bank 
by  reply  traversed  the  averments  of  the 
answer,  and,  in  substance,  alleged  that  liie 
filling  of  the  blanks  in  the  note  was  au- 
thorized by  Cason;  that  it  discounted  the 
paper  in  good  faith  and  for  a  valuable  con- 
sideration at  the  request  of  Siddons,  be- 
fore its  maturity,  and  without  notice  of 
any  infirmity  therein.  Judgment  went 
against  Cason  in  the  circuit  court,  and  was 
later  affirmed  on  appeal.  In  discussing  in 
the  opinion  the  legal  efTcct  of  the  filling 
of  blanks  in  a  note,  as  was  done  in  that 
executed  by  Cason,  the  court.  Judge  Pryor 


writing,  said:  .  "Where  one  signs  a  paper 
in  blank,  or  partly  in  blank,  when  so  writ- 
ten when  signed  and  delivered  as  to  show 
upon  its  face  that  a  blank  is  left  to  fill  up 
as  to  amount,  or  where  payable,  there  is 
an  implied  authority  to  ths  holder  to  fill 
up  the  blanks  in  accordance  with  the  gen- 
eral character  of  the  instrument;  and  when 
this  is  done  by  the  payee,  it  is  not  such  &u 
alteration  as  will  invalidate  the  paper  as 
to  one  who  takes  it  for  value  without  no- 
tice." 

Mr.  Daniel,  in  his  work  on  Negotiable 
Instruments,  says:  "Where  after  the  word 
'at'  a  blank  was  left,  and  it  was  filled  so 
that  the  note  was  made  payable  at  an  un- 
authorized place,  it  was  held  that  the  word 
'at'    implied    that    the   blank    space    which 


Bowen  v.  Laird,  supra,  since  it  will  be  ob- 
served that  in  its  original  form  the  idea 
suggested  by  the  use  of  the  word  "at''  was 
not  completed.  In  this  respect  the  case  is 
distinguishable  from  Cronkhite  v.  Ncbeker, 
81  Ind.  319,  42  Am.  Rep.  127,  denying  the 
right  of  a  bona  fide  holder  to  recover  where 

the  note  in  its  original  form  read  "at 

Covington,  Indiana,"  and  the  payee  inserted 
in  the  blank  space  the  name  of  a  particu- 
lar bank. 

The  distinction  between  these  two  cases 
— which  consists  in  the  fact  that  in  the 
Cronkhite  Case  (disregarding  the  fact  that 
the  blank  space  was  left)  the  idea  sug- 
gested by  the  word  "at"  was  completed  by 
the  word  "Covington"  in  the  note  as  orig- 
inally delivered,  whereas  in  the  Bowen  Case 
the  idea  suggested  by  that  word  was  left 
incomplete  in  the  note  as  delivered,  even 
if  the  fact  of  the  blank  space  following  it 
be  disregarded — would  seem  to  be  some- 
what refined,  even  as  affecting  the  doctrine 
of  implied  authority  of  the  holder  to  fill 
blanks, — a  doctrine  practically  repudiated 
by  the  Bowen  Case.  As  applied  to  the 
doctrine  of  estoppel  or  negligence,  it  is  so 
refined  as  to  be  almost  devoid  of  substance; 
but  even  from  this  point  of  view  there  is 
a  shadowy  foundation  for  the  distinction, 
since  in  the  Bowen  Case  a  conjecture  by 
the  bona  fide  holder  that  the  name  of  the 
bank  as  the  place  of  payment  might  have 
been  inserted  after  the  delivery  of  the  note 
would  have  involved  the  assumption  on  his 
part  that  the  note  as  delivered  was  left 
incomplete,  even  apart  from  the  blank  1 
space,  whereas  in  the  Cronkhite  Case  he ' 
might  have  indulged  that  conjecture  with- 
out assuming  any  incompleteness  in  the 
note  as  delivered,  apart  irom  the  leaving 
of  the  blank  space. 

The  decision  in  McCoy  t.  Lockwood,  71 
Ind.  319,  denying  the  right  of  a  bona  fide 
purchavSer  without  notice  of  the  alteration 
to  recover  against  the  maker  of  the  note, 
where  words  importing  that  it  was  paya- 
ble at  a  certain  bank  were  inserted  by  the 
payee  without  the  maker's  consent  in  a 
blank  space  following  the  words  "with  in- 
terest." was  upon  the  ground  that  the 
31   L.R.A.(N.S.) 


blank  space  was  manifestly  left  in  the 
printed  form  of  the  note  for  the  purpose 
of  inserting  therein  the  contract  or  agree- 
ment, if  any,  in  relation  to  interest  on  the 
note.  And  the  case  is  distinguished  on 
that  ground  in  the  Bowen  Case. 

In  Pope  V.  Branch  County  Say.  Bank, 
23  Ind.  App.  210,  54  N.  E.  835,  where,  con- 
trary to  the  expressed  intention  of  the 
maker,  the  blank  in  a  note  which,  when 
delivered,  read  "Negotiable  and  payable  at 

Bank,     Elkhart,     Indiana,"    was 

filled  in  by  the  payee  with  the  name  of  a 
bank,  it  was  held  that  the  burden  was 
upon  a  purchaser  of  the  note  in  an  action 
against  the  maker  to  show  that  he  took 
it  without  notice  of  the  alteration.  Tho 
case  was  distinguished  from  Marshall  ▼. 
Drescher,  68  Ind.  359,  upon  the  ground  that 
the  express  understanding  that  the  blank 
was  not  to  be  filled  negatived  implied  au- 
thority of  the  payee  to  fill  it.  This  dis- 
tinction, it  will  be  observed,  while  perti- 
nent to  the  doctrine  of  implied  authority, 
would  have  had  no  effect  on  the  doctrine 
of  estoppel  or  negligence  if  the  plaintiff 
had  otherwise  put  himself  in  a  position  to 
avail  himself  of  that  doctrine. 

The  right  of  the  indorsee,  as  distin- 
guished from  that  of  the  payee,  who  made 
the  insertion,  was  disposed  of  in  Young  v. 
Baker,  29  Ind.  App.  130,  64  N.  E.  54,  by 
the  statement  that  the  complaint  did  nnt 
show  that  he  was  without  notice  of  the 
alteration. 

In  Charlton  v.  Reed.  61  Iowa,  166.  47 
Am.  Rep.  808,  16  N.  W.  64,  denying  re- 
covery by  the  indor.s<»e  where  the  payee, 
contrary  to  the  agreement  with  the  makpr, 
inserted  the  word  "First"  after  the  wonls 
"payable  at  the,"  and  before  the  words 
**National  Bank"  and  the  words  "Sioux 
City,  Iowa,"  following  the  word  "Bank," 
the  court  simply  said  that  the  alteration 
was  a  material  one,  and  cited  Knoxville 
Nat.  Bank  v.  Clark,  51  Iowa,  264,  33  Am. 
Rep.  129,  1  N.  W.  491,  as  authority  for 
the  proposition  that  a  material  alt«>ration 
of  a  note  may  be  shown  even  as  against 
the  indorsee  thereof  for  value,  before  ma- 
turity. 
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succeeded  it  might  be  filled  before  tbe  note 
should  be  delivered  with  a  designated  place 
of  payment."  2  Dan.  Neg.  Inst.  §§  1405, 
1406.  In  Kitchen  ▼.  Place,  41  Barb.  400, 
the  maker  of  a  promissory  note  was  sued. 
He  denied  liability  upon  the  ground  that 
the  note  had  been  materially  altered  after 
its  execution,  without  his  knowledge  or 
consent,  by  the  filling  of  a  blank  space  after 
the  word  "at"  with  words  designating  a 
place  of  payment.  It  was  held  that  the 
holder  of  the  note  had  implied  authority 
to  thus  fill  the  blank.  In  Kedlich  v.  Doll, 
64  N.  Y.  234,  13  Am.  Rep.  573,  the  note  as 
executed  contained  a  blank  space  following 
the  word  "at."  The  note  was  delivered  by 
the  maker  to  the  payee  with  the  agreement 
that  the  note  should  not  be  negotiated,  but 


the  latter,  in  violation  of  the  agreement, 
filled  the  blank  with  a  place  qf  payment 
and  negotiated  the  paper,  llie  court  held 
the  maker  liable  to  a  bona  fide  holder  for 
value. 

We  do  not  think  the  fact  that  the  place 
of  payment  inserted  is  fixed  in  another 
state  would  make  any  difference  in  the  re- 
lations of  the  parties  to  the  note.  It  may 
be  true  that  the  maker  of  a  note  would  not 
contemplate  that  the  place  of  payment 
would  be  fixed  in  another  state,  but  by 
leaving  a  blank  for  the  addition  of  the 
place  of  payment  and  thereby  authorizing 
the  holder  of  the  note  to  insert  it,  the  au- 
thority conferred  to  fill  the  blank  would 
be  broad  enough  to  give  him  as  great  a 
right  to  make  the  note  payable  in  some 


In  Johnston  v.  Hoover,  139  Iowa,  143, 
117  N.  W.  277,  however,  recovery  by  a 
bona  fide  purchaser  without  notice  was  al- 
lowed where  the  place  of  payment  was  in- 
serted by  an  intermediate  party  in  the 
blank  space  left  in  the  form  between  the 
word  "at"  and  the  words  "value  received." 
The  decision  was  based  upon  the  provisions 
of  the  negotiable  instrument  law  already 
referred  to;  the  court  taking  the  position 
that  it  was  altogether  too  narrow  a  con- 
struction to  say  that  the  phrase  "material 
particular"  in  tliose  provisions  contemplates 
only  such  particulars  as  are  necessary  in 
strictness  to  the  creation  of  a  negotiable 
instrument. 

In  Cason  v.  Grant  County  Deposit  Bank, 
97  Ky.  487,  53  Am.  St.  Rep.  418,  31  S.  W. 
40,  holding  that  the  maker  was  liable  to 
a  bona  fide  holder  for  value  notwithstand- 
ing that  the  note  was  altered  by  the  payee 
by  inserting  the  words  "payable  at  Bank  of 
Will ianiH town,"  in  a  blank  left  in  tbe  note 
at  the  time  it  was  signed,  the  court  said: 
"Where  one  signs  a  paper  in  blank,  or 
partly  in  blank,  when  so  written,  when 
signed  and  delivered,  as  to  show  upon  its 
face  that  a  blank  is  left  to  fill  up,  as  to 
amount  or  where  payable,  there  is  an  im- 
plied authority  to  the  holder  to  fill  up  the 
blanks  in  accordance  with  the  general  char- 
acter of  the  instrument;  and  when  this  is 
done  by  the  payee  it  is  not  such  an  altera- 
tion as  will  invalidate  the  paper  as  to  one 
who  takes  it  for  value  without  notice  of 
its  infirmity."  It  is  apparent  from  this 
quotation  that  the  court  does  not  discrimi- 
nate sharply  between  the  implied  author- 
ity to  fill  the  blank  and  the  right  of  the 
bona  fide  holder  to  protection  on  the  ground 
of  neorli^euce  or  estoppel  of  the  maker  in 
signing^  the  instrument  in  such  form  that 
such  insertion  can  be  made  without  being 
apparent.  That  the  latter  is  the  real 
srround  of  the  decision,  however,  seems  to 
be  apparent  from  the  quotation  of  the 
statement  from  Daniels  on  Necfotiable  In- 
struments: "That  when  the  drawer  of  a 
bill,  or  the  maker  of  the  note,  has  himself, 
by  careless  execution  of  the  instrument, 
left  room  for  any  alteration  to  be  made, 
31  L.R.A.(N.S.) 


either  by  insertion  or  erasure,  without  de- 
facing it,  or  exciting  the  suspicions  of  a 
careful  man,  he  will  be  liable  upon  it  to 
any  bona  fide  holder  without  notice,  when 
the  opportunity  which  he  has  afforded  has 
been  embraced." 

In  Humphrey  Hardware  Co.  T.  Herrick, 
72  Neb.  878,  101  N.  W.  1016,  102  N.  W. 
1010,  the  court,  in  enunciating  the  rule  that 
the  alteration  of  a  promissory  note  after 
delivery  by  filling  in  the  blanks  left  there- 
in, where  there  was  nothing  on  the  face 
of  the  note  to  suggest  an  alteration,  would 
not  invalidate  the  note  in  the  hands  of  a 
bona  fide  indorsee  before  maturity,  and 
without  notice  of  such  alteration,  declared 
the  reason  therefor  to  be  that  where 
the  maker  of  the  note  signed  and  de- 
livered it  to  the  payee  with  blank  spaces 
in  the  note  for  the  rate  of  interest, 
the  time  of  maturity,  or  the  place  of  pay- 
ment, he  would,  in  a  contest  with  an  inno- 
cent purchaser  of  the  paper  before  ma- 
turity, and  for  value,  be  held  to  have  au- 
thorized the  payee  to  fill  in  the  blank 
spaces  unless  the  paper  on  its  face  bore 
evidence  of  mutilation  or  alteration.  Re- 
covery was  accordingly  allowed  a  bona  fide 
holder  upon  a  note  in  which  the  payee  had 
inserted  in  blank  spaces  the  date  and  rate 
of  interest  and  the  place  of  payment,  and 
all  the  written  portions  were  in  the  same 
handwriting. 

Where  a  blank  is  left  in  a  note  after  the 
word  "at,"  of  sufiieient  length  to  admit  of  the 
insertion  of  a  place  of  payment,  it  carries 
upon  its  face  an  implied  authority  for  any 
bona  fide  holder  to  insert  the  ^place  of  pay- 
ment; and  in  such  case,  if  the  note  be  used 
or  the  blank  filled  contrary  to  the  agree- 
ment or  intention  of  the  original  parties, 
the  maker  is  liable  to  any  bona  fide  holder 
for  value,  upon  the  principle  that,  where 
one  of  two  innocent  parties  must  suffer  by 
the  fraud  or  wrong  of  a  third  person,  the 
one  who  put  it  in  the  power  of  such  third 
person  to  commit  the  fraud  or  wrong  must 
bear  the  loss.  Redlich  v.  Doll.  54  N.  Y. 
234,  13  Am.  Rep.  573.  The  action  was  by 
an  indorsee  against  the  maker;  and  the 
court  said  that  the  liability  of  the  maker 
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other  state,  as  In  this.  We  do  not  think 
the  case  of  Mitchell  v.  Reed,  32  Ky.  L.  Rep. 
083,  106  S.  W.  833,  sustains  the  view  of 
the  law  presented  by  appellee's  learned 
counsel.  It  is  true  that  in  that  case  the 
holder  of  the  note  by  an  addition  made  it 
payable  in  another  state  than  the  one  in 
which  the  note  was  executed,  and  that  this 
court  held  that  tiie  maker  thereof  was  by 
the  alteration  released  from  liability  on 
the  note,  but  the  alteration  in  that  case 
was  made  by  striking  from  the  note  with 
a  pen  the  name  of  the  bank  in  Tennessee, 
at  which  it  was  made  payable  by  the  maker, 
and  inserting  in  lieu  thereof  as  the  place  of 
payment  the  name  of  a  bank  in  the  state 
of  Mississippi.  The  change  was  made,  too, 
after  the  maker  had  signed  and  delivered 
the  note,  and  without  his  knowledge  or  con- 
sent. Manifestly  the  holder  of  the  note 
was  in  such  case  unauthorized  to  cliange 
the  place  of  payment,  and,  as  it  was  done 
in  such  a  way  as  to  mutilate  the  instru- 
ment, it  was  apparent  that  the  alteration 
could  have  been,  and  was,  known  to  any 
subsequent  holder  of  the  note.  Obviously 
this  court  could  but  hold  that  the  altera- 
tion made  the  note  void;  and,  while  the 
court  did  say  in  the  opinion  that  the  al- 
teration "subjected  the  paper  to  the  laws  of 
the  state  of  Mississippi  when  the  persons 
making  the   note   payable   in   the   state   of 


Tennessee  may  be  presumed  to  have  con- 
tracted with  reference  to  the  laws  of  that 
state,"  it  was  in  substance  admitted  that 
the  legal  efTect  would  have  been  the  same 
if  the  alteration  had  made  the  note  payable 
at  some  other  bank  in  the  state  of  Ten- 
nessee. We  may  ulso  add  that  the  maker 
of  a  note  may  by  his  own  laches  make  it 
possible  for  another  to  so  alter  it  as  to 
wholly  change  the  terms  and  meaning,  and 
yet  compel  him  to  pay  it  to  an  innocent 
holder.  The  estoppel  arising  from  such 
negligence  was  applied  by  this  court  in 
the  case  of  Blakey  v.  Johnson,  13  Bush, 
107,  26  Am.  Rep.  254,  to  a  surety  who  had 
signed  a  note  for  his  principal,  negligently 
leaving  a  space  above  the  signature  of  the 
principal,  in  which  the  alteration  was  writ- 
ten; and,  notwithstanding  the  rule  that 
a  surety  can  only  be  bound  by  the  very 
terms  of  his  contract,  he  was  held  liable 
on  the  note  to  the  payee,  who  was  without 
knowledge  of  the  alteration,  because,  but 
for  his  negligence  in  leaving  the  unneces- 
sary blank  space,  the  alteration  could  not 
have  been  successfully  made. 

In  discussing  the  doctrine  under  which 
the  surety  was  thus  held  liable,  the  court, 
by  Judge  Cofer,  quoting  with  approval 
from  Daniel  on  Negotiable  Instruments, 
§  1405,  said:  "There  is  a  general  prin- 
ciple which  pervades  the  universal  law  mer- 


in  such  case  has  sometimes  been  placed  on 
the  principle  of  estoppel;  he,  having  put 
the  paper  in  circulation,  and  thus  invited 
the  public  to  receive  it  of  anyone  having 
apparent  title,  is  estopped  to  urge  an  actual 
defect  of  title  against  the  bona  fide  holder. 

McOrath  v.  Clark,  56  N.  Y.  34,  15  Am. 
Rep.  372,  recognizes,  either  on  the  ground 
of  implied  authority  or  estoppel,  that  the 
payee  of  a  note  could  recover  from  an  ac- 
commodation indorser,  notwithstanding 
that  the  maker,  after  the  indorser  had 
signed,  but  before  the  note  was  negotiated, 
inserted  a  place  of  payment  in  a  blank  fol- 
lowing the  word  "at.** 

In  Dater  v.  Simon,  5  Ohio  Dec.  Reprint, 
377,  the  court  apparently  adopts  the  doc- 
trine that  an  accommodation  indorser,  by 
signing  the  note  with  a  blank  after  the 
words  "payable  at,"  impliedly  authorizes 
the  makers  (accommodated  parties)  to  fill 
the  blank  by  inserting  as  the  place  of  pay- 
ment a  bank  in  the  same  city  as  the  one 
in  which  the  note  was  dated;  but  the  ac- 
tion was  by  an  indorsee,  and  the  decision 
is  upon  the  assumption  that  the  latter  did 
not  know  of  the  alteration. 

In  Morehead  v.  Parkersburg  Nat.  Bank, 
5  W.  Va.  74,  13  Am.  Rep.  636,  it  was  held 
that  the  insertion  of  a  place  of  payment 
in  a  blank  following  the  words  "payable 
at**  in  a  non-nej^otiable  note,  whereby  it 
was  changed  to  a  negotiable  note,  without 
the  knowledge  or  consent  of  the  maker, 
31  L.R.A.(N.S.) 


avoided  the  note,  even  in  the  hands  of  an 
innocent  holder. 

But  in  First  Nat.  Bank  v.  Johns,  22  W. 
Va.  520,  46  Am.  Rep.  506,  which  is  not 
otherwise  in  point  in  this  note,  the  case 
last  cited  was  emphatically  disapproved, 
the  court  declaring  that  there  was  neither 
reason  nor  authority  to  sustain  such  a  con- 
clusion. 

Alteration    by    means    other    than    filling 

blank. 

It  is  apparent  that  a  place  of  payment 
may  be  inserted  in  a  note  by  interlineation, 
or  by  writing  the  same  at  the  eftd  of  thi; 
note,  and  either  mode  presents  a  different 
question  than  when  the  insertion  is  by 
filling  a  blank,  not  only  as  affecting  the 
doctrine  of  implied  authority,  but  also  as 
afTecting  the  doctrine  of  estoppel.  Since  a 
place  of  payment  is  not  essential  to  a  note 
as  a  completed  instrument, — ^though  in 
some  jurisdictions  it  may  be,  in  order  to 
render  the  note  a  full  negotiable  instru- 
ment,— it  is  obvious  that  there  is  no 
foundation  for  the  doctrine  of  implied  au- 
thority or  for  estoppel  where  the  insertion 
is  by  interlineation,  and  not  in  a  blank. 

In  Oakey  v.  Wilcox,  3  How.  (Miss.)  330 
denying  recovery,  upon  the  assumption 
that  the  place  of  payment  was  inserted  by 
the  plaintiff,  the  insertion  was'  by  inter- 
lineation;    and    that    was    also    true    of 
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ehant  respecting  alterations, — a  principle 
necessary  to  the  protection  of  the  innocent 
and  prudent  from  the  negligence  and  fraud 
of  others.  That  is,  that  when  the  drawer 
of  the  bill,  or  maker  of  the  note,  has  him- 
self, by  careless  execution  of  the  instru- 
ment,  left  room  for  any  alteration  to  be 
made,  either  by  insertion  or  erasure,  with- 
out defacing  it  or  exciting  the  suspicions 
of  a  careful  man,  he  will  be  liable  upon  it 
to  any  bona  fide  holder  without  notice  when 
the  opportunity  which  he  has  aflforded  has 
been  embraced  and  the  instrument  filled  up 
with  a  larger  amount  or  diflferent  terms 
than  those 'which  it  bore  when  he  signed 
it.  The  true  principle  applicable  to  such 
cases  is  that  the  party  who  puts  his  paper 
in  circulation  invites  the  public  to  receive 
it  of  anyone  having  it  in  possession  with 
apparent  title,  and  he  is  estopped  to  urge 
an  actual  defect  in  that  which,  through  his 
act,  ostensibly  has  none.  The  inspection 
of  the  paper  itself  furnislies  the  only  cri- 
terion by  which  a  stranger  to  whom  it  is 
offered  can  test  its  character,  and  when 
that  inspection  reveals  nothing  to  arouse 
the  suspicions  of  a  prudent  'man,  he  will 
not  be  permitted  to  sufl'cr  when  there  has 
been  actual  alteration."  Garrard  y.  llad- 
den,  67  Pa.  83,  5  Am.  Rep.  412;  Visher  y. 
Webster,  8  Cal.  109;  Rainbolt  v.  Eddy,  34 


Iowa,   440,   11    Am.   Rep.    152;   Harvey  t. 
Smith,  55   111.   224. 

In  our  opinion,  appellee  was  not  released 
from  liability  upon  the  note  on  account  of 
the  insertion  therein  of  appellant's  Cin- 
cinnati office  as  the  place  at  which  it  was 
to  be  paid,  but  because  of  the  arrangement 
he  made  with  Tliompson,  Wilson,  &  Com- 
pany, for  paying  the  note,  which  was  com- 
municated to  appellant's  agent,  Anderson, 
when  the  note  was  assigned  to  appellant; 
and  also  because  he  paid  the  note  under 
the  arrangement  referred  to.  In  other 
words,  both  appellee  and  RinklifT,  Thomp- 
son, Wilson  &  Company's  agent,  testified,  in 
substance,  that,  when  appellee  executed  the 
note,  it  was  with  the  understanding  be- 
tween them  that  appellee  would  make  week- 
ly payments  thereon  to  Thompson,  Wilson, 
A;  Company  until  the  note  was  ful- 
ly discharged.  Rinkliff  testified  that 
when  he,  for  Tliompson,  Wilson,  d&  Com- 
pany aserigned  and  delivered  the  note 
to  appellant's  agent,  Anderson,  he  in- 
formed him  of  the  arrangement  by  which 
appellee  was  to  pay  the  note.  Both  ap]iel- 
lee  and  RinklilT  also  testified  that  appellee 
complied  with  this  agreement  by  paying 
the  whole  of  the  note  in  instalments  on  or 
before  its  maturity,  which  payments  were 
all  made  to  Thompson,  Wilson,  &  Company, 
and   were   by   that   company,   according   to 


Sturges  v.  Williams,  9  Ohio  St.  444,  75 
Am.  Dec.  473,  denying  recovery  where  the 
maker,  the  accommodated  party,  with 
knowledge  of  the  purchaser,  but  without 
the  knowledge  of  an  accommodation  in- 
dorser,  inserted  a  place  of  payment. 

Where  the  insertion  of  the  place  of  pay- 
meat  is  at  the  end  of  the  note,  and  not 
in  a  blank,  there  is  obviously  no  founda- 
tion *for  the  doctrine  of  implied  authority, 
and  in  most  cases  little  for  the  doctrine 
of  estoppel,  though  possibly  in  some  cir- 
cumstances the  maker  or  indorser  might 
be  chargeable  with  negligence  in  leaving  an 
nnscored  space  at  the  end. 

In  Kazro  y.  Fuller,  24  Wend.  374;  South- 
wark  Bank  y.  Gross.  35  Pa.  80;  and  Hill 
V.  Cooley,  46  Pa.  259,  where  recovery  by 
a  subsequent  holder  was  denied  without 
discussing  the  question  of  implied  author- 
ity or  estoppel,  the  insertion  of  the  place 
of  payment  was  nt  the  end  of  the  note, 
and  not  in  a  blank. 

In  Marion  Nat.  Bank  v.  Russell,  14  Ky. 
L.  Rep.  368,  recovery  was  denied  to  a  bona 
fide  holder  of  a  note  which  had  printed 
in  its  lower  left-hand  corner  the  words 
"payable  at,"  with  no  line  following  it  for 
the  insertion  of  a  place  of  payment,  and  un- 
der these  words  in  the  extreme  corner,  the 
name  of  a  bank  was  so  added  after  delivery 
of  the  note  that  some  of  the  words  were 
in  a  line  lower  than  the  signature  of  the 
maker,  the  alteration  being  held  to  be  such 
as  to  put  any  prudent  person  on  inquiry. 
81  LJl.A.(N.S.) 


Where  the  alteration,  even  though  in 
part  made  by  filling  a  blank,  also  combines 
an  erasure,  that  erasure  may  not  only 
negative  implied  authority,  but  also  pre- 
vent the  application  of  the  doctrine  of 
estoppel. 

Thus,  in  the  following  cases  in  which 
recovery  was  refused,  the  notes  sued  upon 
were  changed  not  only  by  filling  in  a  place 
of  payment,  but  by  an  additional  altera- 
tion which  is  parenthetically  shown,  and 
the  question  here  presented  was  not  dis- 
cussed: Gwin  v.  Anderson,  91  Ga.  827,  18 
S.  E.  43  (rate  of  interest) ;  Shanks  v.  Al- 
bert, 47  Ind.  461  (higher  rate  of  interest 
than  it  otherwise  bore) ;  Knoxville  Nat. 
Bank  v.  Clark,  51  Iowa,  264,  33  Am.  Rep. 
129,  1  N.  W.  491  (note  raised  in  amount 
from  $10  to  $100);  Simmons  v.  Atkinson 
&  L.  Co.  69  Miss.  862,  23  L.R.A.  599,  12 
So.  263  ("or  bearer"). 

So,  in  Adair  v.  Eglnnd,  58  Iowa,  314, 
12  N.  W.  277,  where  recovery  by  a  pur- 
chaser against  the  maker  was  denied,  the 
note  as  delivered  contained  the  words  "Na- 
tional Bank,"  following  a  blank  space 
which  was  filled  in  with  the  name  "Mar- 
shalltown,"  the  word  "National"  being 
obliterated.  The  court  apparently  took 
the  view  that  the  form  of  the  note  as 
delivered  negatived  any  implied  authorit}*^ 
to  make  it  payable  at  a  bank  other  than 
a  national  bank,  and  that,  as  part  of  the 
alteration  consisted  of  erasure,  it  was  visi- 
ble. G.  H.  P. 
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RinklifTs  teBtimony,  sent  or  paid  to  appel- 
lant at  Cincinnati. 

•  It  is  conceded  that  possession  of  the  note 
passed  to  appellant  by  its  asaigntnent, 
which,  of  course,  carried  with  it  the  right 
to  appellant  to  transfer  it  to  its  Cincinnati 
office.  And,  though  appellant  acquired  the 
note  with  the  understanding  that  it  was 
to  be  paid  Thompson,  Wilson,  &  Company, 
by  appellee,  the  latter  were  to  pay  the 
money  received  of  appellee  to  appellant  at 
its  Cincinnati  office,  which,  as-  between  the 
assignor  and  assignee,  made  that  the  ulti- 
mate place  of  payment;  and  for  tliis  rea- 
son appellant's  office  in  that  city  was  in- 
serted in  the  blank  space  in  the  note  as  the 
place  of  payment.  The  insertion  in  the 
note  of  the  place  of  payment  did  not  in- 
validate the  note,  impose  any  additional 
risk  or  burden  upon  appellee,  or  release 
him  from  liability,  lie  was,  however,  dis- 
charged, as  stated,  by  his  payment  of  tlie 
note  to  appellant  through  Thompson,  Wil- 
son, &  Company.  Anderson,  appellant'6 
agent,  did  not  deny  that  the  arrangement  by 
which  appellee's  note  was  to  lie  paid  was 
communicated  to  him  by  Uinkliff  when  he 
received  the  note  from  the  latter,  nor  did 
he  deny  that  appellee  paid  the  note  as 
agreed,  or  that  such  payments  were  sent 
or  paid  appellant  by  Thompson,  Wilson,  & 
Company,  as  received.  It  is  true  that  Don- 
nelly, appellant's  bookkeeper,  testified  that 
the  note  had  not  been  paid,  but  this  testi- 
mony only  contradicted  Rinkliff's  state- 
ment that  the  money  paid  by  appellee  to 
Thompson,  Wilson,  &  Company  in  satis- 
faction of  his  note  was,  in  turn,  paid  ap- 
pellant by  them,  and  did  not  in  any  sense 
disprove  the  payment  of  the  note  by  ap- 
pellee to  Thompson,  Wilson,  &  Company, 
as  testified  by  appellee  and  RinklilT  with- 
out contradiction.  Anderson  having  ac- 
cepted for  appellant  the  assignment  of  the 
note  with  the  understanding  that  it  would 
be  paid  to  Thompson,  Wilson,  &  Company 
by  appellee,  and  that  Thompson,  Wilson, 
&  Company  would  pay  appellant  at  its 
Cincinnati  office  the  money  received  from 
appellee,  by  that  arrangement  made  Thomp- 
son, Wilson,  &  Company  its  agent  to  re- 
ceive from  appellee  what  he  paid  on  the 
note;  and  if  Thompson,  Wilson,  &  Com- 
pany failed  to  pay  appellant  what  they 
received' of  appellee  in  satisfaction  of  the 
note,  the  loss  cannot  fall  on  appellee,  but 
must  be  borne  by  appellant. 

The  above  undisputed  facts  demonstrate 
that  appellant  look  the  note  with  notice  of 
the  arrangement  by  which  it  was  to  be 
paid,  and  that  appellee,  though  ignorant  of 
the  assignment  of  the  note,  paid  it  to  ap- 
pellant, the  assignee,  through  Thompson. 
Wilson,  &  Company,  in  view  of  which  it 
31  L,R,A,(N.S.) 


would  be  manifestly  unjust  to  compel  Lim 
to  pay  it  again.  We  are  aware  that  the 
trial  coui*t,  after  properly  admitting  the 
testimony  as  to  the  payment  by  appellee 
of  the  note  under  the  arrangement  referred 
to,  following  the  introduction  of  all  the  evi- 
dence erroneously  excluded  i^  from  the  con- 
sideration of  the  jury,  and  submitted  the 
case  to  them  under  a  single  instruction  up- 
on what  we  think  was  an  improper  issue, 
viz.,  whether  the  place  of  payment  was  in- 
serted in  the  note  without  appellee's  con- 
sent, and  with  the  knowledge  and  approval 
of  appellant;  yet,  as  it  is  patent  that  the 
verdict  of  the  jury  was  correct,  and  such 
as  the  admitted  facts  in  respect  to  the  pay- 
ment by  appellee  of  the  note  would  have  au- 
thorized tiie  court  to  peremptorily  instruct 
them  to  find,  justice  requires  that  it  be  un- 
disturbed. 
Wherefore  the  judgment  is  affirmed. 

Nunn,  Ch.  J.,  dissenting: 

This  action  was  instituted  by  appellant 
to  recover  of  appellee  the  sum  of  $4,000 
with  interest,  as  evidenced  by  a  promissory 
note.  The  note  in  its  form  when  this  suit 
was  instituted  was  as  follows: 

$4000.     Paducah,  Ky.,  Feby.  19,  1907. 

Four  months  after  date  I  promise  to 
pay  to  the  order  of  Thompson,  Wilson,  & 
Company,  four  thousand  dollars  at  office 
of  Diamond  Distilleries  Co.  Cincinnati, 
Ohio,  value  received. 

S.  B.  Gott. 

It  was  executed  on  a  blank,  printed  form 
which  was  as  follows: 

$.......    Taducah,  Ky.,    ,  1907. 

after    date    promise 

to  pay  to  the  order  of   

dollars  at  , 

value  received.     Due   

When  appellee  signed  and  executed  the 
note  it  was  as  follows: 

$4000.    Paducah,  Ky.,  Feby.  19,  1907. 

Four  months  after  date  I  promise  to  pay 
to  the  order  of  Thompson,   Wilson,  A,  Co. 

four      thousand      dollars      at      

p  value  received. 

S.  B.  Gott 

Thus  it  will  be  scon  that  all  the  blank 
spaces  in  tlie  printed  form  were  filled  when 
tlie  note  was  executed,  except  the  last  one, 
which  follows  the  word  *'at." 

Appellee  alleged  that  the  note  had  been 
materially  altered  without  his  knowledge 
or  consent  after  he  signed  and  delivered  it 
to  the  payee,  by  adding,  imundiately  after 
the  printed  word  "at,"  these  words:  "office 
of  Diamond  Distilleries  Company,  Cinein- 
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nnti,  Ohio."  This  alteration  was  shown 
by  the  eviilence  without  any  contradiction 
to  liave  been  made  without  the  knowled^re 
or  consent  of  appellee,  and  with  the  knowl- 
edge and  consent  of  appellant's  managing 
agent,  in  the  absence  of  ap])ellee.  It  was 
further  shown  without  contradiction  that 
appellee,  in  accordance  with  an  agreement 
with  the  paj'ce  of  the  note,  Thompson,  Wil- 
son, &.  Company,  made  weekly  payments  to 
them  on  the  note  from  its  date  until  he 
had  paid  the  claim  before  its  maturity,  and 
of  this  agreement  appellant's  managing 
agent  was  appraised  at  the  time  lie  took 
the  note  from  Thompson,  Wilson,  &  Com- 
pany as  collateral. 

The  lower  court  gave  only  one  instruc- 
tion to  the  jury,  which  is  as  follows:  "You 
will  find  for  the  plaintifT  $4,000,  tlie  amount 
of  the  note  sued  on,  with  interest  thereon 
from  July  20,  1907,  unless  you  shall  be> 
lieve  from  the  evidence  in  this  case  that 
the  words  'oflice  Diamond  Distilleries  Com- 
pany, Cincinnati,  0.,'  were  inserted  in  said 
note  without  the  consent  of  defendant,  and 
with  the  knowledge  and  consent  or  ap- 
proval of  the  plaintiff  or  its  agent;  and, 
if  you  shall  so  believe  from  the  evidence 
in  this  case,  then  you  will  find  for  the  de- 
fendant." Appellant  asked  only  one  in- 
struction, and  it  was  refused,  which  is  as 
follows:  "The  jury  will  find  for  the  plain- 
tifT unless  they  believe  from  the  evidence 
that  the  plaintifT,  or  its  authorized  agent, 
directed  or  made  the  alteration  complained 
of  by  inserting  the  words  'oHice  Diamond 
Distilleries  Company,  Cincinnati,  Ohio.* " 
It  will  be  observed  that  both  instructions 
mean  in  substance  the  same.  The  court's 
instruction  used  the  words  "and  with  the 
knowledge  and  consent  or  approval  of  the 
plaintitT  or  its  agent,"  while  the  one  of- 
fered used  these  words,  "that  the  plaintifT 
or  its  authorized  agent  directed  or  made 
the  alteration  complained  of,"  etc.  There 
is  no  difference  in  the  language  of  the  two 
instructions  in  so  far  as  the  legal  aspect 
of  the  case  is  concerned.  It  was  immaterial 
whether  plaintifT  or  its  agent  made,  di- 
rected, consented  to,  or  approved  the  altera- 
tion. The  one  expression  or  the  other  had 
the  same  legal  effect  as  applied  to  the  is- 
sue involved.  The  questions  were:  Was 
the  alteration  material?  This  was  con- 
ceded. Was  appellee  present,  or  did  he 
authorize  or  consent  to  the  change?  This 
was  negatived  by  the  testimony,  and  was 
without  contradiction.  This  left  the  only 
question  to  be  determined:  Did  the  ap- 
pellant or  its  agent  either  direct  or  make 
the  alteration,  or  was  it  or  its  agent  pre- 
sent when  the  alteration  was  mode,  and 
consented  to  and  approved  it?  If  it  or  its 
agent  was  present  and  did  either  one  of 
31  L.R.A,(N.S,) 


these   things,  the  efTect  upon   its  right  to 
recover  is  the  same. 

Appellant  concedes  that  the  alteration  of 
the  note  was  material,  but  contends  that 
appellee  cannot  avail  himself  of  it  as  a  de- 
fense, for  the  reason  that  he  executed  the 
note  with  a  blank  space,  and  that  the  hold- 
er had'  the  implied  authority  to  fill  it  with 
the  words  used,  and  cites  many  decisions 
of  this  and  other  states  showing  that,  when 
one  signs  a  paper  in  blank  and  delivers  it 
to  another,  the  person  who  thys  signs  and 
delivers  such  a  paper  makes  the  one  to 
whom  it  is  delivered  his  agent,  with  im-  ' 
plied  authority  to  fill  the  blank.  This  is 
conceded  to  l>e  the  law,  but  that  question 
is  not  involved  on  this  appeal.  The  note 
was  not  signed  in  blank  nor  delivered  to 
one  as  agcMit  with  either  expressed  or  im- 
plied power  to  do  anything  whatever  to 
complete  the  transaction.  In  the  case  at 
bar  a  complete  instrument — a  plain  note 
of  hand — was  signed  and  delivered  to  a 
creditor,  evidencing  the  amount  of  his  debt 
and  the  date  of  its  payment.  As  executed 
by  the  appellee,  the  note  showed  that  it 
was  made  in  Paducah,  that  it  was  a  Ken- 
tucky contract,  and  was  to  be  governed  by 
the  laws  of  this  state.  The  date  of  the 
note,  the  amount,  when  to  be  paid,  and  the 
name  of  the  payee  were  all  given.  In  fact, 
there  was  nothing  to  be  added  to  make  it 
a  complete  and  binding  contract.  The  note 
as  executed  is  evidence-  of  the  fact  that  it 
was  to  be  paid  in  the  city  of  Paducah, 
where  the  parties  to  it  then  and  had  long 
resided;  and  there  was  nothing  in  the  face 
of  it  to  indicate  to  any  reasonable  mind 
that  appellee,  the  maker,  had  constituted 
the  payee,  either  expressly  or  impliedly, 
his  agent  to  add  anything  to  it  to  complete 
the  transaction.  On  the  contrary,  the  blank 
space  ratlier  indicated  the  contrary  to  any 
person  who  understood  the  transaction  and 
situation  of  the  parties  to  it.  Certainly 
there  was  nothing  that  would  indicate  to  a 
reasonable  mind  that  appellee  had  au- 
thorized the  payee  to  change  the  place  of 
payment  from  Paducah  to  another  state  or 
foreign  country.  If  the  alteration  of  the 
note  had  been  made  by  the  payee  without 
the  knowledge  or  approval  of  appellant  or 
its  agent,  the  rights  of  the  parties  would 
have  been  different.  In  addition  to  the 
face  of  the  note  showing  that  it  was  to  bo 
paid  in  Paducah,  appellant's  agent  was  in- 
formed at  the  time  that  there  was  an  agree- 
ment between  the  payor  and  payee  that  it 
was  to  be  discharged  by  the  date  of  its  ma- 
turity by  weekly  payments  by  the  maker  to 
the  payee. 

We  quote  from  the  testimony  of  John  G. 
IlinklifT,    a    stockholder    and    manager    of 
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Thompson,  Wilson,  &  Company,  wliicli 
sliows  that  appellant's  managing  agent  was 
informed  of  this  fact.  He  testified  as  fol- 
lows : 

Q.  At  the  time  that  the  words,  'office  of 
the  Diamond  Distilleries  Company,  Cincin- 
nati, Ohio/  were  put  on  that  note,  where 
was  you? 

A.  I  forget  whether  I  was  at  the  Palmer 
House  or  at  our  office,  one  or  two  of  the 
places.  I  was  with  Mr.  Anderson,  the  repre- 
sentative of  .the  Diamond  Distilleries  Com- 
pany, at  the  time. 

Q.  And  you  were  with  Mr.  Anderson? 

A.  Yes;  and  we  discussed  the  matter.  1 
told  him  Mr.  Gott  owed  us  this  money,  and 
that  he  could  have  that  as  a  collateral, 
and  Mr.  Gott  would  be  paying  off  the  in- 
debtedness, and  I  would  be  taking  up  his 
paper  as  he  would  pay  me.  I  says:  'The 
best  way  to  do  is  to  put  it  in  here,  pay- 
able at  the  office  of  the  Diamond  Distilleries 
Company,  at  Cincinnati,  so  as  not  to  have 
the  paper  thrown  down  here  on  these 
banks."    •    •    . 

A.  As  I  said  awhile  ago,  we  owed  the 
Diamond  Distilleries  Company  $12,000  or 
$13,000  when  that  arrangement  was  made, 
and  when  we  went  into  bankruptcy  we  only 
owed  them  $6,000,  and  made  ^he  agreement 
with  Anderson  we  was  to  pay —  (Objected 
to  by  plaintiff.) 

Q.  Made  an  agreement  you  was  to  pay 
how? 

A.  So  much  every  week,  and  Mr.  Gott 
was  to  pay  ma  every  week  some  money,  and 
I  told  Mr.  Anderson  he  would  be  paying 
me  on  that  right  straight  along,  and  1 
would  be  taking  up  his  paper. 

We  cannot  understand  upon  what  prin- 
ciple appellant  should  be  permitted  to  make 
appellee  pay  this  note  the  second  time, 
when  it  was  present  when  the  alteration 
was  made  and  approved  it,  and  the  note  on 
its  face  shows  that  it  wus  a  complete  and 
binding  obligation;  that  it  needed  no  ad- 
ditional words  to  make  it  complete,  and 
the  blank  space,  under  the  circumstances, 
was  complied  with  by  appellee  to  the 
inquiry,  and  he  would  have  learned  just 
what  he  was  told;  that  is,  that  it  was  the 
understanding  and  agreement  between  the 
payor  and  payee  that  the  note  was  to  be 
paid  in  Paducah  by  weekly  payments,  which 
was  complied  with  by  appellee  to  the 
letter  without  any  knowledge  on  his  part 
of  the  assignment  of  the  note  to  appellant. 
It  would  not  be  right  to  allow  appellant 
to  recover  on  this  note  when  it  knew  these 
facts,  especially  when  it  is  evident  from  the  i 
testimony  that  it  kept  silent  with  reference  | 
31  L.R.A.(N.8.) 


to  the  assignment,  and  received  appellee's 
money,  which  was  paid  to  it  through 
Thompson,  Wilson,  &  Company  as  per  the 
agreement  testified  to  by  RinklifT,  and  their 
debt  by  this  and  other  means  was  reduced 
from  $13,000  to  $6,000. 

We  have  not  been  able  to  find  any  stat- 
ute or  opinion  by  any  court  authorizing  a 
recovery  under  such  state  of  facts.  Appel* 
lant's  counsel  cite  the  case  of  Cason  ▼. 
Grant  County  Deposit  Bank,  97  Ky.  487, 
53  Am.  St.  Rep.  418,  31  S.  W.  40,  as  a  case 
in  point  which  authorizes  appellant  to  re- 
cover in  the  case  at  bar.  That  case  is  un- 
like the  case  before  us.  In  that  case  the 
note  was  executed  by  Cason  to  one  Sid- 
dons,  who  filled  the  blank  spaces  and  as- 
signed the  note  to  the  bank  for  value.  The 
bank  had  no  knowledge  or  information  as 
to  any  private  agreement  between  Cason 
and  Siddons  as  to  the  place  of  payment, 
nor  did  it  know  when  the  alteration  was 
made,  and  therefore  did  not  approve  it  with 
the  knowledge  that  the  change  had  been 
made.  The  following  quotations  from  that 
opinion  will  show  that  it  cannot  apply  to 
the  case  at  bar,  to  wit:  "Where  one  signs 
a  paper,  in  blank  or  partly  in  blank,  when 
so  written,  when  signed  and  delivered,  as  to 
show  upon  its  face  that  a  blank  is  left  to 
fill  up  as  to  amount  or  where  payable,  there 
is  an  implied  authority  to  the  holder  to 
fill  up  the  blanks  in  accordance  with  the 
general  character  of  the  instrument;  and, 
when  this  is  done  by  the  payee,  it  is  not 
such  an  alteration  as  will  invalidate  the 
paper  as  to  one  who  takes  it  for  value  with- 
out notice  of  its  infirmity."  In  the  same 
opinion  the  court  quotes  with  approval 
from  Mr.  Dan  id's  work  on  Negotiable  In- 
struments, as  follows:  "That  when  the 
drawer  of  a  bill  or  the  maker  of  the  note 
has  himself,  by  careless  execution  of  the 
instrument,  left  room  for  any  alteration 
to  be  made,  eitlicr  by  insertion  or  erasure, 
without  defacing  it,  or  exciting  the  sus- 
picions of  a  careful  man,  he  will  be  liable 
upon  it  to  any  bona  fide  holder  without  no- 
tice, when  the  opportunity  which  he  •has 
afTorded   has   been    embraced." 

In  the  case  at  bar  appellant  had  full 
knowledge  of  the  manner,  time,  and  place 
of  payment,  as  understood  by  the  parties 
to  the  paper  when  it  took  the  note  as  col- 
lateral, and  appellee  is  entitled  to  make  the 
same  defenses  against  it  in  the  hands  of 
appellant,  as  he  would  be  entitled  to  make 
if  it  were  in  the  hands  of  the  original 
payee. 

For  these  reasons,  I  dissent  from  the 
opinion,  but  concur  in  the  affirmance. 
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.  KEBRASKA  SUPREMB  COURT. 

STATE  OF  NEBRASKA 

UNION  PACIFIC  RAILROAD  COMPANY. 
(87  Neb.  29, 126  N.  W.  859.) 

Statutes  — *  construction  —  pari  materia. 

I.  The  acts  ol  the  legislature  popularly 
known  as  the  "railway  cummisaion  act" 
(Laws  1907,  chap.  90,  p.  311),  the  "anti- 
pass  act"  (Laws  1907,  chap.  03,  p.  342), 
and  the  "2'Cent  fare  act"  ( Laws  1907,  chap. 
92,  p.  341 ) ,  follow  the  mandate  to  the  legis- 
lature contained  in  §  7,  art.  11,  of  the  Con- 
stitution, are  in  pari  materia,  aod  must  be 
construed  together. 

Headnotes  by  Letton,  J. 

Sote.  —  Is  pass  isstted  as  part  of  coii- 
sideration  for  contntct  tvUhin  statute 
prohibiting  free  transportation  of 
passengers  or  discriniinution  in  pas- 
senger  rates. 

This  note  is  supplemental  to  that  ap- 
pended to  the  case  of  State  v.  Martyu,  23 
L.R.A.(N.S.)  217,  where  the  earlier  cases 
upon  this  question  will  be  found. 

It  was  held  in  Louisville  &  N.  R.  Co.  r. 
Mottley,  219  U.  S.  4()7,  55  L.  ed.  — ,  31 
Sup.  Ct.  Rep.  265,  reversing  133  Ky.  652, 
118  S.  W.  b82,  that  as  a  carrier  engaged 
in  interstate  commerce  cannot  lawiully 
charge,  collect,  or  receive  anything  but 
money  for  the  transportation  ot  passengers 
over  its  road,  since  the  enactment  oi  34 
Stat,  at  L.  584,  chap.  3&U1,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  114U,  §  6,  prohibiting 
any  carrier  demanding,  collecting,  or  re- 
ceiving greater  or  less  or  d  liferent  com- 
pensation, for  the  trannportation  of  per- 
sons or  property,  or  for  any  other  service 
in  connection  therewith  than  that  pub- 
lished in  its  printed  schedule  of  rates,  a 
contract  to  issue  annual  passes  for  life  in 
consideration  of  a  release  of  a  claim  for 
damages  is  void,  notwithstanding  it  was 
entered  into  long  before  the  enactment  of 
such  statute,  the  constitutional  liberty  of 
the  citizen  to  make  contracts  not  being  in- 
fringed by  such  act.  The  court  said  tliat 
"after  the  passage  of  the  commerce  act  the 
railroad  company  could  not  lawfully  accept 
from  •  .  .  [the  injured  person]  any 
compensation  'dilfcrent'  in  kind  from  that 
mentioned  in  its  published  schedule  of 
rates.  And  it  cannot  be  doubted  that  the 
rates  or  charges  specified  in  such  schedule 
were  payable  only  in  money.  They  could 
not  be  paid  in  any  other  way,  without  pro- 
ducing the  utmost  confusion,  and  defeating 
the  policy  established  by  the  acts  regu- 
lating commerce.  The  evident  purpose  of 
Congress  was  to  establish  uniform  rates 
for  transportation,  to  give  all  the  same 
opportunity  to  know  what  the  rates  were, 
as  well  as  to  have  the  equal  benefit  of 
them.  To  that  end  the  carrier  was  re- 
quired to  print,  post,  and  file  its  schedules 
31  L.R,A,(N.8.) 


Carrier  —  rates  —  nnifornitty  —  barter. 

2.  Under  the  law  in  this  state,  a  rail- 
road company  or  other  common  carrier 
may  not  exchange  transportation  for  serv- 
ices or  property  by  way  of  barter,  uniform- 
ity of  charge  being  required. 

Same  —  standard  measurement. 

3.  To  procure  uniformity  there  must  be  a 
standard  measurement.  The  only  standard 
measure  possible  in  order  to  insure  abso- 
lute uniformity  in  the  charge  is  money. 

Same  —  transportation  for  advertising. 

4.  A  contract  which  provides  for  traua- 
portation  to  be  issued  in  exchange  for  news- 
paper advertising,  or  for  services  the  value 
of  which  is  indeterminate,  and  which  per- 
mits the  amount  to  be  paid  for  such  service 
to  be  fixed  by  agreement  of  the  parties, 
leaves  the  rate  charged  for  the  transporta- 
tion a  variable  quantity. 

and  to  keep  them  open  to  public  inspection. 
No  change  could  be  made  in  the  rates  em- 
braced by  the  schedules,  except  upon  notice 
to  the  Commission  and  to  the  public.  Hut 
au  examination  of  the  schedules  would  be 
of  no  avail,  and  would  not  ordinarily  be 
of  any  practical  value  if  the  published 
rates  could  be  disregarded  in  special  or 
particular  cases  by  the  acceptance  of  prop- 
erty of  various  kinds,  and  of  such  value 
as  the  parties  immediately  concerned  chose 
to  put  upon  it,  in  place  of  money  for  the 
services  performed  by  the  carrier." 

And  it  was  held  in  Chicago,  1.  &  L.  R. 
Co.  V.  United  States,  219  U.  S.  48U,  65  L. 
ed.  — ,  31  Sup.  Ct.  Rep.  272,  that  the  ac- 
ceptance of  advertising  by  a  carrier  in  lieu 
of  money  in  payment  of  interstate  trans- 
portation furnished  to  the  publisher,  his 
employees,  and  immediate  members  of  his 
and  their  families,  violates  the  provisions 
of  the  act  to  regulate  commerce  of  Febru- 
ary 4,  1887,  24  Stat,  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3164,  which  pro- 
hibits the  furnishing  of  interstate  trans- 
portation for  a  less  or  diflferent  compensa- 
tion than  that  specified  in  the  carrier's 
published  rates. 

So,  a  state  statute  authorizing  railways 
incorporated  under  the  laws  of  the  state  to 
issue  transportation  in  payment  of  print- 
ing and  advertising  must  give  way  in  so 
far  as  interstate  transportation  is  con- 
cerned, before  the  provisions  of  such  act. 
Chicago,  L.  &  L.  R.  Co.  v.  United  States, 
supra. 

liut  it  has  been  held  by  the  Interstate 
Commerce  Commission  that  §  6  of  the  act 
to  regulate  commerce  is  not  violated  by 
a  contract  between  a  railway  company  and 
an  express  company  which  provides  that 
the  railway  company  shall  transport  over 
its  lines  the  men  and  supplies  of  an  express 
company,  without  reference  to  any  tarilF 
provisions,  when  employed  or  used  in  its 
business;  as  the  rates  and  transportation 
referred  to  in  such  section,  which  must  be 
paid  in  money,  are  only  those  which  are 
of  public  concern,  whereas  those  provided 
for  by  such  contract  are  of  a  private  na- 
ture in  which  the  public  haa  oo  interest, 
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.Same  <*  discrimination. 

i  5.  A  coutract  by  a  railroad  company  to 
furnish  to  tlie  proprietors  of  a  newspaper, 
as  requested,  transportation  at  tlie  statu- 
tory rate  (under  certain  limitations  and  re- 
strictions not  required  in  ordinary  tickets) 
in  payment  for  advertising  to  be  funiislied 
"at  agreed  rates/'  yrhich  agreed  rates  are 
not  specified  in  the  contract,  but  which  are 
to  be  settled  by  the  parties  themselves  by 
another  agreement,  is  in  violation  of  §  14 
of  the  "railway  commission  act"  (Laws 
1007,  chap.  90),  §  10G62,  Anno.  Stat.  1909, 
wliich  prohibits  common  carriers  from 
charging  one  person  a  greater  or  less  com- 
pensation than  another,  and  which  pro- 
hibits charging  "other  than  the  rates  fixed 
and  established." 

Same  •— privilege  not  open  to  all  pub- 
,     Ushers. 

6.  If  the  proprietor  of  one  newspaper  may 
be  selected  by  the  defendant  to  receive 
transportation  in  return  for  such  services, 
while  the  proprietor  of  another  cannot  avail 
himself,  at  his  own  option,  of  the  privileges 
of  such  a  contract,  then  equality  and  uni- 
formity of  charge  do  not  exist. 

Same  «  dlscrlmliintlon. 

7.  Such  a  contract  contravenes  the  in- 
tent and  purpose  of  the  statutes,  which  pro- 
hibit unjust  discriminations,  and  which  seek 
to  preserve  to  every  individual  an  equal 
right  to  the  transportation  service  of  every 
common  carrier  within  the  state  upon  equal 
tcrais  with  every  other  individual. 

(May  23,  1910.) 

SUIT  to  enjoin  defendant  from  carrying 
out   certain   contracts   which    were   al- 
leged to  be  unlawfuL     Permanent  injunc- 
tion granted. 
I    The  facts  are  stated  in  the  opinion. 


Mr.  W.  T.  Thompson,  Attorney  Gen- 
eral, for  the  State: 

The  acts  bearing  on  the  subject  of  rail- 
road regulation  passed  at  the  same  session 
of  the  legislature  should  be  construed  to- 
gether as  a  part  of  one  general  system  of 
legislation. 

State  V.  Omaha  Elevator  Co.  75  Neb.  637, 
106  N.  W.  979,  110  N.  W.  874;  Black, 
Constr.  &  Interpretation  of  Laws,  p.  204; 
Hendrix  v.  Rieman,  6  Xeb.  516;  State  ex 
rel.  Berry  v.  Babcock,  21  Neb.  599,  33  N.  W, 
247;  People  ex  rel.  (3ore  v.  Weston,  3  Neb. 
312. 

PlaintifT's  petition  shews  an  unjust  and 
an  illegal  discrimination  by  alleging  that 
defendant  is  a  railroad  company  and  com- 
mon carrier  of  passengers  and  freight  with- 
in the  state,  and  is  granting  transportation 
to  a  certain  class  of  persons,  not  authorized 
to  receive  free  transportation,  at  another 
and  different  rate  than  that  provided  by 
law. 

Union  P.  R.  Co.  v.  Goodridge,  149  U.  S. 
680,  37  L.  ed.  896,  13  Sup.  Ct.  Rep.  970; 
State  v.  Martyn,  82  Neb.  225,  23  L.R.A. 
(N.S.)  217,  117  N.  W.  719,  17  A.  &  E. 
Ann.  Cas.  659;  M'Neill  v.  Durham  &  C.  R. 
Co.  132  N.  C.  510,  67  L.R.A.  227,  95  Am, 
St.  Rep.  641,  44  S.  E.  34;  United  States 
V.  Chicago,  I.  &  L.  R.  Co.  163  Fed.  114; 
American  Exp.  Co.  v.  United  States,  212 
U.  S.  522,  53  L.  ed.  635,  29  Sup.  Ct.  Rep. 
315. 

Mr.  W.  B.  Rose  also  for  the  State. 

Messrs.  Edson  Rich  and  K.  U.  Crf»ck- 
er,  for  defendant: 

Statutes  seeking  to  limit  the  freedom  of 
contract  in  re^jpect  to  medium  of  payment 
contravene    the    class    legislation    and    due 


and  need  not  be  stated  in  the  published 
tariff  of  the  railroad  company.  Ke  Con- 
tracts for  Free  Transportation,  16  Inters. 
Com.  Rep.  246. 

And  a  railway  company  may  lawfully 
contract  to  furnish  free  or  reduced  trans- 
portation to  a  telegraph  company  for  such 
of  its  officers  and  men  as  are  required  in 
connection  with  the  construction,  mainte- 
nance, and  operation  of  a  telegraph  line 
and  service  upon  its  right  of  way,  the 
legality  of  which  is  not  affected  by  the 
fact  that  the  telegraph  company  also  uses 
its  telegraph  lines  in  connection  with  its 
telegraph  service  to  the  public.  Re  Rail- 
road Teleg.  Cos.  12  Inters.  Com.  Rep.  10. 

But  under  such  contract  the  railroad 
company  cannot  lawfully  transport  the  em- 
ployees of  an  express  or  telegraph  company 
who  are  employed  or  used  in  their  business 
at  points  beyond  the  lines  of  the  railway 
company  making  such  contract.  Re  Con- 
tracts for  Free  Transportation,  16  Inters. 
Com.  Rep.  246;  Re  Railroad  Teleg.  Cos.  12 
Inters.  Com.  Rep.  10. 

It  has  been  held  by  the  Interstate  Com- 
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merce  Commission  that  a  railway  company 
may  provide  by  contract  with  a  private  in- 
dividual who  maintains  eating  houses 
along  its  line  of  road  for  the  feeding  of 
its  passengers  en  route,  to  transport  free  of 
charge  the  persons  and  supplies  required 
for  their  maintenance.  Administrative 
Ruling  No.  87.  (Sec  16  Inters.  Com.  Rep. 
250,  also  Supplement  No.  1  to  Index  Di- 
gest of  Reports,  Rulings,  &  Decisions  of  L 
C.  C.  p.  32.) 

And  it  was  held  in  Knierson  v.  Boston 
&  M.  R.  Co.  75  N.  H.  427,  27  L.R.A.(N.S.) 
331,  75  Atl.  529,  that  the  transportation 
of  stockholders  of  a  railway  company  to 
and  from  their  annual  meetings  without 
charge,  in  accordance  with  the  provisions 
of  a  lease  of  the  road,  is  not  free  within 
the  meaning  of  a  statute  enacted  after  the 
execution  of  the  lease,  forbidding,  under 
penalty,  railway  companies  to  give  free 
transportation,  as  it  cannot  be  presumed 
that  the  legislature  intended  such  statute 
to  have  a  retroactive  effect  rendering  for- 
mer valid  contracts  illegal  and  void. 

W.  J.  L 
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process  clauses  of  both  the  state  and  Fed- 
eral Constitutions. 

State  V.  Missouri  Tie  &  Timber  Co.  181 
Mo.  536,  65  L.11.A.  588,  103  Am.  St.  Rep. 
614,  80  S.  W.  933,  2  A.  &  E.  Ann.  Cas. 
119;  State  v.  Loomis,  115  Mo.  307,  21 
L.R.A.  789,  22  S.  W.  350;  Jcfrdon  v.  State, 

51  Tex.  Crim.  Rep.  63^1,  11  L.R.A.(N.S.) 
603,  103  S.  W.  634,  14  A.  &  E.  Ann.  Cas. 
616;  Kelly ville  Coal  Co.  v.  Harrier,  207  111. 
624,  99  Am.  St.  Rep.  240,  69  N.  E.  927; 
State  V.  Haun,  61  Kan.  146,  47  L.R.A.  369, 
59  Pac.  341;  Godcharles  v.  Wigeman,  113 
Pa.  431,  6  Atl.  354;  Low  v.  Rces  Printing 
Co.  41  Neb.  127,  24  L.U.A.  702,  43  Am.  St. 
Rep.  670,  59  N.  W.  362;  Atchison,  &  N. 
R.  Co.  V.  Batj,  6  Neb.  37,  29  Am.  Rep.  356; 
Eden  v.  People,  161  111.  296,  32  L.R.A.  659, 

52  Am.  St.  Rep.  365,  43  N.  E.  1109;  State 
V.  Fire  Creek  Coal  &  Coke  Co.  33  W.  Va. 
188,  6  L.R.A.  859,  25  Am.  St.  Rep.  891, 
10  S.  E.  288;  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  A.  &  E.  Ann.  Cas.  1133;  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Adair  v.  United  States, 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  280,  13  A.  &  E.  Ann.  Cas.  764;  Com. 
V.  Perry,  155  Mass.  117,  14  LuR.A.  325,  31 
Am.  St.  Rep.  533,  28  N.  E.  1126;  Republic 
Iron  &  Steel  Co.  v.  State,  160  Ind.  379,  62 
UR.A.  136,  66  N.  E.  1008. 

Tickets  issued  under  the  advertising  con- 
tracts could  not  be  denominated  as  passes, 
free  or  otherwise,  and  the  antipass  law  only 
prohibits  the  giving  of  "free  tickets,"  "free 
passes,"  or  other  forms  of  "free  transpor- 
tation," and  such  act  does  not,  and  canpot, 
apply  to  any  form  of  transportation  not  in 
fact  free. 

Dempsey  v.  New  York  C.  &  H.  R.  R.  Co. 
146  N.  Y.  292,  40  N.  E.  867;  Smith  v. 
New  York  C.  R.  Co.  24  N.  Y.  222;  New 
York  C.  R.  Co.  v.  Lock  wood,  17  Wall.  359, 
21  L.  ed.  634. 

The  Nebraska  antipass  law  is  a  criminal 
statute;  and  in  order  to  sustain  a  convic- 
tion thereunder,  it  must  be  shown  that  on 
offense  has  been  committed  against  its  very 
letter. 

Bailey  v.  State,  57  Neb.  710,  73  Am.  St. 
Rep.  540,  78  N.  W.  284,  11  Am.  Crim.  Rep. 
660;  Moore  v.  State,  63  Neb.  831,  74  N. 
W.  319;  United  States  v.  Wiltberger,  5 
Wheat.  76,  5  L.  ed.  37;  Gilbert  v.  State, 
78  Neb.  636,  111  N.  W.  377,  112  N.  W. 
293;  Koen  v.  State,  35  Neb.  G76,  17  L.R.A. 
821,  53  N.  W.  595. 

Mr.  Kelson  H.  Loom  Is  also  for  defend- 
ant. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  action  in  this  court 
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brought  by  the  attorney  general,  In  the 
name  of  the  state,  and  by  the  authority 
of  the  Nebraska  State  Railway  Commission, 
to  enjoin  the  defendant  railroad  company 
and  its  officers,  agents,  and  servants  from 
carrying  out  certain  contracts  made  with 
the  owners  of  certain  newspapers  in  the 
state  of  Nebraska,  providing  for  the  issu- 
ance of  railroad  tickets  and  the  furnishing 
of  transportation  to  certain  classes  ef  per- 
sons  named  in  the  contract,  for  adyeriising 
to  be  furnished  the  railroad  company  in  the 
newspapers  belonging  to  the  other  contract- 
ing  parties.  A  temporary  restraining  order 
was  prayed  for  and  granted  at  the  time  of 
the  filing  of  the  petition.  It  is  shown  by 
the  evidence  that  the  command  of  the  re- 
strain ing  order  was  obeyed,  and  that  since 
its  issuance  no  other  contracts  of  the  kind 
have  been  entered  into,  the  contracts  in 
existence  have  been  abrogated,  and  the 
transportation  issued  recalled.  The  defend- 
ant railroad  company,  however,  still  insists 
that  the  execution  of  such  contracts  and 
the  furnisliing  of  transportation  in  accord- 
ance therewith  is  not  a  violation  of  law, 
and,  while  obeying  the  restraining  order, 
insists  upon  its  right  to  have  this  question 
determined. 

Before  considering  the  legal  proposition 
involved,  it  will  be  ncce^Hary  to  summarily 
state  the  evidence.  A  copy  of  a  contract 
entered  into  with  the  owner  of  the  New 
Era  of  Kearney  is  set  forth  in  the  petition, 
and  it  is  conceded  that  contracts  eniered 
into  with  a  number  of  other  publishers  in 
the  state  are  substantially  the  same.  The 
contract  referred  to  is  as  follows  t 

I 

Whereas,  W.  L.  Hand,  of  Kearney,  Ne- 
braska, is  the  president  of  the  New  Era 
Standard,  a  daily,  seniiweekly,  weekly, 
monthly  newspaper,  published  at  Kearney, 
in  the  county  of  l^uffalo,  and  state  of  Ne- 
braska, a  general  weekly  newspaper,  estab- 
lished 1880,  having  a  circulation  of  1,000 
copies  per  issue,  desires  to  enter  into  a  con- 
tract with  the  Union  Pacific  Railroad  Com- 
pany for  advertising  in  said  newspaper  as 
hereinafter  provided:  Now,  therefore,  this 
agreement  made  and  entered  into  upon  the 
2d  day  of  January,  1908,  by  and  between 
the  said  W.  L.  Hand,  as  party  of  the  first, 
and  said  Union  Pacific  Railroad  Company, 
as  party  of  the  second  part,  Witnesseth: 
That  the  party  of  the  first  part  agrees  to 
publish  in  the  issue  of  said  paper,  at  agreed 
rates,  from  January  2,  1908,  to  December 
31,  1908,  as  follows: 

(1)  Such  display  advertisements,  or  lines 
of  local  notices  in  the  regular  local  news 
columns  of  said  paper  from  time  to  time 
during  the  life  of  this  contract,  as  shall  be 
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furished  in  manuscript  or  printed  copy  by 
the  party  of  the  second  part. 

(2)  It  is  agreed  that  in  full  payment  for 
the  said  advertising,  the  said  second  party 
shall  pay,  and  the  first  party  shall  accept 
nontransferable  advertising  transportation 
over  the  lines  of  Union  Pacific  Railroad 
Company  in  the  state  of  Nebraska  only,  to 
the  value  of  one  hundred  ($100),  the  trans- 
portation not  to  be  limited  beyond  the  time 
the  contract  expires,  and  not  extended  un- 
der any  circumstances.  The  Union  Pacific 
Railroad  Company  reserves  to  itself  the 
right  to  limit  such  transportation  to  any 
train  or  class  of  trains,  and  to  refuse  to 
honor  said  transportation  upon  any  special, 
limited,  or  fast  mail  train. 

<3)  It  is  understood  that  no  ticket  issued 
under  this  contract  shall  under  any  circum- 
stances be  used  by  the  holder  for  any  part 
of  an  interstate  journey,  and  if  presented 
for  passage  in  connection  with  an  interstate 
journey,  shall  be  void  and  conductor  will 
lift  ticket  or  tickets  and  collect  full  fare. 

(4)  It  is  also  further  agreed  that  the 
transportation  above  referred  to  must  be 
requested  and  used  during  the  calendar  year, 
and  that  no  claim  for  failure  so  to  do  will 
be  considered.  The  transportation  referred 
to  above  is  to  be  granted  for  W.  L.  Hand, 
who  occupies  the  position  of  editor  and 
manager,  family  of  W.  L.  Hand,  John  A. 
Rhone,  who  occupies  the  position  of  secre- 
tary and  foreman,  and  family  of  A.  Rhone, 
on  the  newspaper  above  mentioned,  or  in 
the  name  of  the  wife,  son,  or  daughter  of 
the  proprietor,  business  manager,  or  editor 
of  the  paper  above  mentioned. 

(5)  It  is  understood  and  agreed  that, 
should  said  transportation  be  sold,  loaned, 
or  traded  oflf,  or  presented  for  passage  by 
any  person  other  than  the  one  whose  name 
is  written  thereon,  it  shall  then  be  taken  up 
by  the  conductor,  and  not  again  made  good 
by  the  party  of  .the  second  part  to  the  said 
first  party.  The  misuse  of  transportation 
may  be  considered  as  sufficient  cause  for  the 
cancelation  of  this  contract. 

(6)  It  is  also  understood  and  agreed  that 
no  additional  transportation  is  to  be  granted 
on  account  of  said  advertisement,  and  that 
the  conditions  specified  on  each  ticket  are 
hereby  made  a  part  of  this  contract. 

(7)  The  party  of  the  second  part  will  not 
pay  for  the  publication  of  its  time-tables 
unless  such  publication  be  spocificaUy  au- 
thorized in  writing  by  the  general  passenger 
agent  of  Union  Pacific  Railroad  Company. 

(8)  The  party  of  the  second  part  reserves 
the  right  to  revoke  this  contract  at  will, 
discontinue  the  advertisement,  and  call  in 
the  transportation  issued. 

(0)  If  the  ownership  of  said  publication 
be  transferred,  it  is  agreed  that  the  as- 
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sumption  of  this  contract  is  to  be  made  a 
part  of  the  consideration  for  said  transfer. 
Otherwise  this  contract  shall  thereby  be 
canceled  and  all  transportation  thereunder 
shall  thereby  become  void. 

(10)  Should  the  person  or  persons  to 
whom  transportation  is  issued  on  account 
of  this  contract  sever  his  or  her  connection 
with  said  paper  from  any  cause  whatever, 
then  the  transportation  held  by  such  fiersoii 
or  persons  shall  be  surrendered  to  the  party 
of  the  second  part  at  once,  and  no  trans- 
portation issued  for  any  other  person  or 
persons  on  account  of  said  paper  until  after 
the  said  transportation  has  been  returned. 
It  is  also  agreed  that  a  copy  of  £ach  issue 
of  said  paper  shall  be  mailed  free  to  agent 
of  said  company  at  Kearney,  Nebraska,  and 
Chas.  Ware,  superintendent  at  Omaha,  Ne- 
braska, and  also  one  to  £.  L.  Lomax,  gen- 
eral passenger  agent  at  Omaha,  Nebraska. 
All  requests  for  transportation  must  be 
made  through  the  agent  above. 

(11)  This  contract  expires  December  31, 
1908. 

In  witness  whereof,  the  said  first  party 
has  hereunto  set  his  hand  and  seal,  and  the 
said  party  of  the  second  part  has  caused 
this  contract  to  be  executed  by  its  general 
passenger  agent  upon  the  second  day  of 
January  1908. 
[Signed] 
New  Era  Pub.  Co., 

By  W.  L.  Hand,  Pres. 
Union  Pacific  Railroad  0>., 
By  [Signed]  £.  L.  Lomar, 

General     Passenger    Agent. 
Darlow. 

The  testimony  of  the  employee  in  charge 
of  the  advertising  department  of  the  de- 
fendant in  regard  to  the  customary  dealings 
with  newspaper  owners  under  the  contract 
is  to  the  effect  that  the  advertisements 
placed  in  all  such  newspapers  are  to  be 
charged  at  the  regular  rate  charged  by  the 
newspaper  in  each  case  to  the  public  gen- 
erally for  the  same  sei*vice,  which  would 
vary  in  difTerent  localities;  that  a  state- 
ment or  bill  would  be  rendered  by  the  pub- 
lisher for  the  advertising  done;  and  that  the 
transportation  issued  did  not  exceed  the 
value  of  the  advertising  when  the  trans- 
portation was  measured  at  the  rate  of  2 
cents  per  mile;  that  it  was  not  issued  when 
the  advertising  was  placed,  but  after  the 
advertising  had  been  run,  and  the  statement 
of  the  amount  due  followed;  that  the  trans- 
portation issued  did  not  exceed  the  amount 
of  the  bills  rendered;  and  that  special  forms 
of  trip,  500-mile,  and  l,000mile  tickets, 
were  issued  under  these  contracts.  It  is 
also  shown  that  the  railroad  company  had 
no  permission  or  authority  from  the  rail- 
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way  commission  to  enter  into  the  contracts, 
either  before  or  after  their  execution. 

The  attorney  general  contends  that  the 
contracts  and  the  tickets  issued  in  conform- 
ity therewith  constitute  a  violation  of  the 
acts  popularly  known  as  the  "railway  com- 
mission act"  (Laws  1907,  chap.  90,  p.  311; 
Anno.  Stat.  1909,  §§  10,649—10,663,  inc.), 
the  ^'antipass  act''  (Laws  1907,  chap.  93, 
p.  342;  Anno.  Stat.  1909,  §§  10,664—10,665), 
and  the  "2-cent  fare  act"  (Laws  1907,  chap. 
92,  p.  341;  Anno.  Stat.  1909,  §§  10,618— 
10,619,  inc.),  and  that  the  transportation 
issued  under  the  contract  constituted  a  spe- 
cial rate,  an  unjust  discrimination,  and 'an 
imreasonable  preference,  as  defined  by  said 
acts.  He  takes  the  broad  ground  that  trans- 
portation furnished  by  a  railroad  company 
for  any  consideration  other  than  a  money 
consideration,  to  an  adult,  and  at  a  rate 
other  than  2  cents  per  mile,  constitutes  an 
unjust  discrimination  prohibited  by  law. 

The  defendant  contends  that,  under  the 
contract,  the  railroad  company  paid  for  the 
advertising  furnished  at  the  regular  pub- 
lished and  current  rates  by  credits  upon  its 
books  for  the  amount  furnished;  and  that 
the  transportation  was  paid  for  at  the  full 
legal  rate  of  2  cents  per  mile  by  such  cred- 
its; that  the  Nebraska  law  is  designedly 
different  from  the  interstate  commerce  acts, 
in  that  it  does  not  prohibit  '^different''  com- 
pensation for  transportation,  and  does  not 
limit  payment  to  cash  only;  that  if  the  act 
bad  regulated  the  medium  of  payment  it 
would  have  been  unconstitutional;  that 
there  was  no  attempt  to  discriminate,  or  to 
violate  the  2-cent  fare  law;  and  that  what 
was  done  had  no  such  effect. 

The  sections  of  the  statutes  (Anno.  Stat. 
1909)  controlling  the  case  are  as  follows: 
"It  shall  be  unlawful  for  any  railroad  cor- 
poration operating,  or  which  shall  here- 
after operate,  a  railroad  in  this  state  to 
charge,  collect,  demand,  or  receive  for  the 
transportation  of  any  passenger  over 
twelve  years  of  age,  with  baggage,  not 
exceeding  200  pounds  in  weight,  on  any 
train  over  its  line  of  road  in  the  state 
of  Nebraska,  a  sum  exceeding  2  cents  per 
mile,  provided,  that  no  railroad  company 
shall  be  required  to  sell  any  ticket  for  less 
than  5  cents.''  §  10,618.  Section  10,662, 
so  far  as  applicable,  is  as  follows:  "If  any 
railway  company  or  common  carrier  subject 
to  the  provisions  of  this  act,  directly  or 
indirectly,  through  or  by  its  agents,  officers, 
or  employees,  by  any  special  rate,  rebate, 
drawback,  or  other  device,  shall  charge, 
demand,  collect,  or  receive  from  any  person, 
firm,  or  corporation,  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to 
be  rendered  by  it  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person, 
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firm,  or  corporation  for  doing  a  like  and 
contemporaneous  service,  the  same  shall 
constitute  an  unjust  discrimination,  which 
is  hereby  forbidden  and  declared  to  be  un- 
lawful, (a)  If  any  railway  company  or 
common  carrier  subject  to  the  provisions 
of  this  act,  through  or  by  its  officers,  agents, 
or  employees,  makes  or  gives  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corpora- 
tion or  locality,  .  .  .  the  same  shall 
constitute  an  unjust  discrimination,  which 
is  hereby  prohibited.  .  .  .  (f)  Any  offi- 
cer, agent,  or  employee  of  any  railway  com- 
pany or  common  carrier  subject  to  the  pro- 
visions of  this  act,  who,  by  means  of  false 
billing,  false  classification,  false  weight,  or 
by  any  other  device,  shall  suffer  or  permit 
any  person  or  persons  to  obtain  transpor- 
tation for  property  at  less  than  the  regular 
rates  then  in  force  on  said  line  of  said  rail- 
way company  or  common  carrier,  or  any 
part  thereof,  or  who,  by  means  of  false 
billing,  false  classification,  false  weighing, 
or  by  any  device  whatsoever,  shall  charge 
any  person,  firm,  or  corporation  for  the 
transportation  of  property  other  than  the 
rates  fixed  and  established,  upon  the  line 
of  said  railway  company  or  common  carrier, 
shall  be  guilty  of  a  misdemeanor."  Section 
10,664,  prohibiting  free  transportation, 
should  also  be  considered  as  bearing  upon 
legislative  policy  in  this  regard.  These 
provisions  of  the  statutes,  though  forming 
parts  of  separate  acts,  enacted  at  different 
times,  treat  of  the  same  subject-matter. 
They  form  stages  in  the  progressive  develop- 
ment of  legislation  seeking  to  correct 
abuses  which  formerly  existcni.  They  carry 
out  specifically  the  mandate  to  the  legisla- 
ture gi^en  by  §  7,  art.  11,  of  the  Constitu- 
tion that  '*the  legislature  shall  pass  laws 
to  correct  abuses,  and  prevent  unjust  dis- 
crimination and  extortion  in  all  charges  of 
express,  telegraph,  and  railroad  companies 
in  this  state,  and  enforce  such  laws  by  ade- 
quate penalties  to  the  extent,  if  necessary 
for  that  purpose,  of  forfeiture  of  their  prop- 
erty and  franchises."  They  are  therefore 
in  pari  materia,  and  must  be  construed 
together.  State  v.  Omaha  Elevator  Co.  75 
Neb.  637,  106  N.  W.  979,  110  N.  W.  874; 
State  V.  Martyn,  82  Neb.  225,  23  L.R.A. 
(N.S.)  217,  117  N.  W.  719,  17  A.  &  E.  Ann. 
Cas.  659. 

The  statute  provides  that  the  carrier  shall 
not  collect  or  receive  "a  greater  or  less  com- 
pensation" from  one  person  than  from  an- 
other. The  railway  commission  act  com- 
manded all  railway  companies  in  Nebraska 
to  file  with  the  railway  commission  sched* 
uled  rates  and  charges  in  effect  on  their 
lines  in  the  state  of  Nebraska  on  January 
1,  1907,  which  rates  should  be  the  rates 
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and  charges  in  force  and  efTect  unless 
changed  by  the  railway  commission  in  con- 
formity with  precedure  provided  for  in  the 
act.  The  rate  of  charge  for  passenger  trans- 
portation was  also  lixed  by  statute.  These 
rates  and  charges  are  exjiressed  and  meas- 
ured by  dollars  and  cents.  If  a  railway 
company  can  adopt  the  principle  of  barter, 
and  receive  in  return  for  its  service  specific 
articles  the  value  of  which  may  vary  from 
day  to  day,  and  often  may  be  uncertain, 
the  magnitude  of  the  task  of  ascertainment 
of  the  value  of  each  article  alone  would 
render  the  regulation  of  rates,  so  as  to  pre- 
vent discrimination,  absolutely  impossible. 
To  procure  uniformity  there  must  be  a 
standard  measurement.  The  only  measure 
possible  in  order  to  insure  absolute  uni- 
formity in  the  charge  is  the  standard  me- 
dium of  exchange  and  measure  of  value, — 
money.  But,  it  is  contended,  although  the 
rate  charged  for  advertising  varies  in  differ- 
ent localities,  yet  the  amount  charged  in 
each  instance  is  the  regular  current  rate 
charged  to  the  public  generally  in  that 
locality,  and  that,  since  the  railway  com- 
pany would  be  required  to  pay  this  rate  in 
money  for  the  advertising  furnished,  it  is 
not  discrimination  to  pay  for  it  in  trans- 
portation at  the  statutory  rate. 

This  argument  loses  sight  of  two  consid- 
erations: First,  that  no  price  or  rate  of 
charges  for  the  advertising  is  fixed  in  the 
contract.  The  publication  is  to  be  "at 
agreed  rates,"  leaving  the  parties  free  to 
fix  for  themselves  by  agreement  the  value 
of  the  service  rendered  and  the  price  to  be 
paid.  It  is  true  that  the  witness  testifies 
that  the  agreement  has  always  been  the 
same  as  the  current  rate  for  advertising  in 
the  locality:  but  there  is  nothing  ^n  the 
contract  which  requires  the  price  agreed 
upon  to  be  the  current  rate  to  the  public 
generally.  A  contract  which  permits  trans- 
portation to  be  issued  in  '  exchange  for  a 
product  or  for  services,  the  value  of  which 
is  indeterminate,  and  which  leaves  the 
charge  to  be  fixed  by  agreement  of  the  par- 
ties, plainly  leaves  the  price  of  the  trans- 
portation a  variable  quantity.  The  price  of 
the  ticket  would  vary  exactly  as  the  price 
of  the  advertising  varied.  If  the  parties 
agree  upon  a  high  rate  of  advertising,  they 
agree  to  a  low  rate  for  transportation,  and 
iAce  versa.  It  could  never  have  been  the 
intention  of  the  legislature  to  permit  such 
an  opportunity  to  evade  the  terms  of  the 
law.  Giving  the  defendant  credit  for  acting 
in  good  faith,  as  its  witness  testifies,  in 
making  the  contracts  complained  of,  and 
in  making  agreements  thereafter  to  pay  for 
advertising  at  current  prices,  still  to  uphold 
such  contracts  would  open  a  door  which  in 
the  hands  of  designing  persons  might  oper- 
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ate  to  nullify  the  most  essential  and  bene* 
ficial  provisions  of  this  legislation.  Union 
P.  R.  Co.  v.  Goodridge,  149  U.  S.  680,  37 
L.  ed.  896,  13  Sup.  Ct.  Rep.  970;  United 
States  V.  Atchison,  T.  &  S.  F.  R.  Co.  (D.  C.) 
163  Fed.  111. 

Furthermore,  there  is  do  proof  that  any 
persons  or  corporations,  other  than  the  fa- 
vored persons  with  whom  the  railroad  com- 
pany is  willing  to  enter  into  such  contracts, 
may  avail  themselves  of  the  privilege  of 
paying  for  transportation  for  themselves 
or  for  their  employees  or  members  of  their 
respective  families  by  the  use  of  their  ad- 
vertising pages.  If  the  proprietor  of  one 
newspaper  may  be  selected  by  the  defend- 
ant to  receive  transportation  in  return  for 
such  services,  while  the  proprietor  of  an- 
other cannot  avail  himself,  at  his  own  op- 
tion, of  the  privileges  of  such  a  contract, 
then  certainly  equality  and  uniformity  of 
charge,  which  is  required  by  both  common 
law  and  statute,  do  not  exist  (McDuflfee  v. 
Portland  &  R.  R.  Co.  52  N.  H.  430,  13  Am. 
Rep.  72;  Sandford  v.  Catawissa,  W.  &  E. 
R.  Co.  24  Pa.  378,  64  Am.  Dec.  667),  while 
if  money  were  the  only  consideration,  and 
the  same  rate  were  charged,  each  would 
stand  exactly  upon  the  same  foottng. 

llie  defendant  insists  that  the  only  ad- 
vantage that  it  derives  from  these  contracts 
is  that  it  thereby  sells  transportation  to 
persons  who  otherwise  might  not  purchase 
it;  but,  if  persons  belonging  to  a  certain 
class  are  induced  to  purchase  transporta- 
tion in  excess  of  that  which  they  would 
buy  for  cash,  it  is  plain  that  the  induce- 
ment must  bo  sufficiently  strong  to  cause 
them  to  believe  that  they  are  receiving 
transportation  for  a  less  amount  than  if 
they  paid  for  it  in  money,  or  that  they  are 
receiving  advertising  patronage  not  other- 
wise to  be  had.  There  evidently  must  be 
some  advantage  accruing  to  the  contracting 
parties,  or  each  of  them  must  think  so,  else 
they  would  not  enter  into  the  contract. 

If  the  newspaper  owner  is  of  the  opinion 
that,  under  the  contract,  in  return  for  ad- 
vertising at  current  prices  to  the  public 
generally,  he  is  receiving  transportation 
upon  the  same  basis  and  under  no  other  or 
greater  limitations  than  the  public  gener- 
ally, he  is  in  error.  In  addition  to  the 
limitations  expressed  in  the  contract  itself, 
that  the  transportation  shall  not  be  limited 
beyond  the  time  the  contract  expires,  and 
not  extended  under  any  circumstances;  that 
it  cannot  be  used  for  any  part  of  an  inter- 
state journey,  and  if  presented  for  passage 
in  connection  with  an  interstate  joumoy 
shall  be  void;  that  if  the  ownership  of  the 
publication  is  transferred,  unless  the  con- 
tract is  assumed,  all  transportation  there- 
under shall  thereby  become  void,  it  is  pro- 
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vided  in  the  500  and  1,000  mile  ticket  is- 
sued thereunder  that  in  ca^e  the  holder 
severs  his  connection  with  the  publication 
on  account  of  which  the  ticket  is  issued,  or 
in  case  the  advertising  contract  under  which 
it  is  issued  shall  be  canceled,  all  further 
rights  under  the  contract  to  the  use  or  pos- 
session of  the  ticket  are  surrendered,  and 
•  the  same  may  be  taken  up  wherever  found. 

A  somewhat  similar  contract,  made  with 
reference  to  Munsey's  Magazine,  was  under 
consideration  in  the  case  of  United  States 
▼.  Chicago,  I.  &  L.  R.  Co.  (C.  C.)  163  Fed. 
114,  although  the  contract  in  that  case  was 
less  objectionable  than  that  under  consid- 
eration, being  specific  with  regard  to  the 
cost  of  the  advertising.  It  specified  the 
amount  of  advertising  space  to  be  furniahed 
in  exchange  for  tickets  to  the  value  of 
$500,  while  this  contract  leaves  the  whole 
matter  of  price  open  to  future  agreement. 
The  court  says:  ^'Indeed,  if  it  is  taken 
at  its  cash  value,  why  should  the  trans- 
portation be  limited  as  specified  in  tlie  con- 
tract? If  the  magazine  is  paying  $500  to 
the  defendant,  why  does  it  accept  trans- 
portation both  of  less  and  dilferent  value 
than  it  would  accept  if  it  bought  its  tickets 
with  money?  Why  embarrass  itself  with 
menacing  pains  and  penalties  for  failure  to 
observe  all  the  conditions  of  the  special 
contract,  when  by  the  use  of  cash  it  may 
travel  and  give  no  concern  to  technical 
limitations?  It  seems  fair  to  conclude  that 
either  the  advertising  is  of  less  than  cash 
value,  or  the  advertisers  arc  grossly  im- 
posed upon  by  the  railroad."  The  court 
further  points  out  that  in  that  contract,  as 
in  this,  there  is  no  provision  requiring  that 
the  advertising  must  have  been  furnished 
before  the  transportation  is  given,  and 
shows  that  the  publisher  could  under  the 
contract  demand  the  tickets  at  once  if  he 
chose  and  at  the  beginning  of  the  term,  and 
therefore  in  the  mere  matter  of  interest  the 
.rate  would  be  less  and  different  from  that 
which  is  published. 

The  principal  point  urged  in  the  oral  ar- 
gument by  counsel  for  defendant  was  that, 
since  the  statute  does-  not  prohibit  receiving 
a  "different"  compensation,  the  contract  is 
not  in  violation  of  the  statute.  Counsel 
lurges  that  the  case  of  United  States  v.  Chi- 
cago, I.  &  L.  R.  Co.  supra,  is  based  upon 
the  peculiar  language  of  the  Hepburn  act 
(act  June  29,  1906,  chap.  3591,  34  Stat,  at 
L.  584,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
1149),  whereby  the  word  "different"  was 
added  to  the  words  "greater  or  less  com- 
pensation" in  the  Elkins  act  (act  Feb.  19, 
1903,  chap.  708,  32  Stat,  at  L.  847,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1138),  but  we 
do  not  so  understand  the  decision  in  this 
case.  While  the  writer  of  the  opinion  dis- 
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cusses  the  change  in  the  statute,  and  holds 
that  the  facts  bring  the  case  within  the 
terms  of  the  Hepburn  act,  he  does  not  say 
that  the  contract  does  not  violate  the  El- 
kins act.  But,  regardless  of  what  the  deci- 
sions of  the  Federal  courts  have  been  upon 
the  Elkins  act,  under  the  provisions  of 
§  10,662  of  the  Nebraska  statute,  it  is  an 
infraction  of  law  "by  any  device  whatso- 
ever" to  "charge  any  person,  firm,  or  cor- 
poration for  the  transportation  of  property, 
other  than  the  rates  fixed  and  established.*' 
The  difference  between  the  meaning  of  a 
statute  which  prohibits  a  "different"  com- 
pensation and  one  which  prohibits  a  charge 
"other  than  the  fixed  and  established  rates" 
is  to  the  writer  imperceptible,  and  the  rea- 
soning applicable  to  one  statute  seems  to 
apply  with  equal  force  to  the  provisions  of 
the  other.  Moreover,  in  Armour  Packing 
Co.  V.  United  States,  209  U.  S.  56,  72,  52 
L.  ed.  681,  691,  28  Sup.  Ct.  Rep.  428,  432, 
the  Elkins  act  is  construed,  and  it  is  said: 
"The  Elkins  act  [32  Stat,  at  L.  chap.  708, 
p.  847,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1138]  proceeded  upon  broad  lines,  and 
was  evidently  intended  to  effectuate  the 
purpose  of  Congress  to  require  that  all 
shippers  should  be  treated  alike,  and  that 
the  only  rate  charged  to  any  shipper  for 
the  same  service,  under  the  same  conditions 
should  be  the  one  established,  published, 
and  posted  as  required  by  law."  We  think 
the  purpo.sc  of  the  acts  identical,  and  con- 
strue the  Nebraska  statute  to  have  the 
same  intent,  and  to  make  the  same  require- 
ments in  this  behalf. 

To  sum  up,  when  it  is  considered  that,  al- 
though the  transportation  is  said  to  be  sold 
at  the  rate  of  2  cents  per  mile,  it  is,  in 
fact,  hedged  about  by  many  restrictions  and 
limitations  not  contained  in  the  tickets  of- 
fered for  sale  to  the  general  public  for  the 
same  price  in  cash;  considering,  also,  that 
the  privileges,  if  any,  and  whatever  they 
may  be,  under  the  contract,  are  nbt  open 
upon  the  same  terms  to  all  persons  engaged 
in  the  publication  of  newspapers  within  the 
state;  considering,  also,  the  fact  that  the 
amount  to  be  paid  for  the  advertising,  and, 
therefore,  necessarily  the  amount  to  be  paid 
for  transportation  under  the  terms  of  the 
contract,  may  be  fixed  at  whatever  rate 
the  parties  subsequently  agree  upon,  it 
seems  obvious  that  the  contract  runs  counter 
to  the  intent  and  purpose  of  the  Constitu- 
tion and  statutes  quoted.  These  seek  to 
prohibit  unjust  discriminations,  either  di- 
rect or  indirect;  they  are  designed  to  take 
away  from  a  public  carrier  the  power  of 
arbitrary  selection  of  persons  or  corpora- 
tions  as   the  objects  of   its   favor   or  dis- 
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favor;  they  seek  to  preserve  to  every  indi- 
vidual an  equal  right  to  the  transportation 
service  of  every  common  carrier  within  the 
state  upon  equal  terms  with  every  other 
individual.  As  was  said  of  the  interstate 
commerce  act  of  1903  (32  Stat,  at  L.  847, 
chap.  708,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1138)  by  Mr.  Justice  White  (New  York, 
N.  H.  &  H.  R.  Co.  V.  Interstate  Commerce 
Commission,  200  U.  S.  361,  391,  50  L.  ed. 
515,  521,  26  Sup.  Ct.  Rep.  272,  277):  "It 
cannot  be  challenged  that  the  great  purpose 
of  the  act  to  regulate  commerce,  whilst 
seeking  to  prevent  unjust  and  unreasonable 
rates,  was  to  secure  equality  of  rates  as  to 
all  and  to  destroy  favoritism;  these  last 
being  accomplished  by  requiring  the  publi- 
cation of  tariffs  and  by  prohibiting  secret 
departures  from  such  tariffs,  and  forbidding 
rebates,  preferences,  and  all  other  forms  of 
undue  discrimination.  To  this  extent  and 
for  these  purposes  the  statute  was  remedial, 
and  is,  therefore,  entitled  to  receive  that 
interpretation  which  reasonably  accom- 
plishes the  great  public  purpose  which  it 
was  enacted  to  subserve." 

We  are  convinced  that  (to  adopt  the  lan- 
guage of  Mr.  Justice  Day  in  American  Exp. 
Co.  V.  United  States,  212  U.  S.  522,  53 
L.  ed.  635,  29  Sup.  Ct.  Rep.  315,  decided 
February  23,  1909),  "in  the  absence  of  ex- 
press exceptions,  we  thjnk  it  was  the  inten- 
tion of  Congress  [the  legislature]  to  pre- 
vent a  departure  from  the  published  rates 
and  schedules  in  any  manner  whatsoever. 
If  this  be  not  so,  a  wide  door  is  opened  to 
favoritism  in  the  carriage  of  property." 
The  fundamental  principles  covering  the  du- 
ties of  common  carriers  to  the  public  in 
respect  to  equal  privileges  have  been  clearly 
elucidated  in  tho  following  cases,  and  are 
so  well  settled  as  to  make  quotation  need- 
less; but  the  opinions  arc  worthy  of  careful 
consideration:  Messenger  v.  Pennsylvania 
R.  Co.  36  N.  J.  L.  407,  13  Am.  Rep.  457; 
M'Neill  V.  Durham  &  C.  R.  Co.  132  N.  C. 
510,  67  L.R.A.  227,  95  Am.  St.  Rep.  641, 
44  S.  E.  34;  New  York,  N.  H.  &  H.  R.  Co. 
V.  Interstate  Commerce  Commission,  200  U. 
S.  361,  391,  50  L.  ed.  515,  521,  26  Sup.  Ct. 
Rep.  272,  277;  and  United  States  v.  Wells- 
Fargo  Exp.  Co.  (C.  C.)  161  Fed.  606. 

Even  though,  as  it  pleads,  the  defendant 
may  have  entered  into  these  contracts  with 
no  intention  of  violating  the  law,  and  has 
obeyed  the  restraining  order  of  the  court, 
yet  the  practice  was  pernicious  and  was  an 
unlawful  discrimination  under  the  statute. 
The  prayer  of  the  petition  for  a  perma- 
nent injunction  against  defendants  must  be 
allowed. 

Injunction  allowed. 

Rose,  J.,  not  sitting. 
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J.  J.  THOMAS 

V. 

EDWARD  BELL,  Sheriff,  Plff.  in  Err. 

(—  Colo.  — ,  111  Pac.  76.) 

Appeal'—  bill  of  exceptions  —  overrun- 
ning time. 

1.  A  bill  of  exceptions  will  be  stricken 
from  the  records  where  it  is  filed  in  ac- 
cordance with  an  order  of  the  trial  court 
made  at  a  term  subsequent  to  that  at  which 
the  judgment  was  rendered,  extending  the 
time  within  which  it  is  to  be  tendered. 

Mandamus  —  restoration    of    property 
by  sheriff. 

2.  Mandamus  lies  to  compel  a  sheriff  who 
seizes  under  a  search  warrant  property  al- 
leged to  have  been  stolen,  to  restore  the 
property,  where  the  justice  determines  that 
it  was  not  stolen,  and  directs  its  restora- 
tion, and  the  statute  requires  the  sheriff 
to  have  the  property  at  all  times  ready  to 
abide  the  order  of  the  justice,  and  to  re- 
store it  to  the  one  from  whom  it  was  taken 
immediately  upon  being  ordered  to  do  bo. 
Same  —  remedy   at   law  —  adequacy. 

3.  An  action  of  replevin,  or  for  damages 
against  a  sheriff  who  has  in  his  possession 
property  wrongfully  seized,  is  not  an  ade- 
quate remedy,  so  as  to  prevent  resort  to 
mandamus  to  compel  its  restoration. 

Same  —  demand  —  order  for  restora- 
tion. 

4.  The  order  by  the  justice  to  the  sheriff 
to  return  property  seized  under  a  warrant 
to  the  person  from  whom  it  was  taken  is 
sufficient  to  support  a  writ  of  mandamus 

Note.  —  Mand<i$ntni  to  compel  officer  to 
dispose  of  property  as  directed  hy 
court. 

Aside  from  Thomas  v.  Bell,  holding  that 
mandamus  is  the  proper  remedy  to  compel 
an  officer  to  dispose  of  property  seized  un- 
der process  as  directed  by  the  court,  es- 
pecially where  some  statute  requires  him 
to  have  the  property  at  all  times  ready  to 
abide  the  order  of  the  court,  but  one  case 
appears  to  have  passed  upon  the  question, 
and  its  decision  does  not  seem  to  be  in  en- 
tire accord  w^ith  that  of  the  principal  case. 

In  State  ex  rel.  Snelling  v.  Gillespie,  9 
Neb.  605,  4  N.  W.  239,  where  certain  prop- 
erty in  the  possession  of  one  person  was  at- 
tached as  the  property  of  another,  and  upon 
the  institution  and  hearing  of  proceedings 
by  the  former  for  a  trial  of  the  right  of 
property,  he  was  "adjudged  to  be  the  owner 
of  the  property  in  dispute,  and  an  order 
was  thereupon  made  by  the  justice  direct- 
ing the  defendant  to  return  said  property 
to  the  relator,  which  he  refused  to  do,"  the 
court  said:  "Will  a  writ  of  mandamus  be 
granted  in  such  case?  Section  646  of  the 
Code  provides  that  *the  writ  shall  not  be 
issued  in  any  case  where  there  is  a  plain 
and  adequate  remedy  at  law.'     Gen.  Stat 
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to  compel  itB  return,  without  further  de- 
mand on  the  part  of  its  owner. 

Same  -^  pleading  —  sufflciency  of  alle- 
gations. 

5.  An  alternative  writ  of  mandamus 
which  embodies  the  complaint,  in  which  is 
found  a  prayer  for  sucli  relief  as  to  the 
court  may  seem  proper,  will  support  a  judg- 
ment for  damages,  although  it  in  itself 
neither  alleges  nor  prays  for  damages. 

(October  3,  1930.) 

ERROR  to  the  District  Court  for  Teller 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  mandamus  proceeding  to 
compel  the  restoration  to  plaintiff  of  prop- 
erty alleged  to  have  been  stolen,  which  was 
seized  by  defendant  under  a  search  war- 
rant.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Bough  ton  and  C. 
A.   Gillette  for  plaintiff  in  error. 

Mr.  £.  G.  Vanatta  for  defendant  in  er- 
ror. 

White,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  as  plaintiff  in 
the  court  below,  brought  suit  against  the 
plaintiff  in  error,  as  defendant.  The  com- 
plaint, in  substance,  a,]leges  that  defend- 
ant is  the  sheriff  of  the  county;  that  a 
warrant  based  upon  a  complaint  filed  be- 
fore a  justice  of  the  peace  was  issued  and 
delivered  to  defendant,  commanding  him  to 
arrest  the  plaintiff,  and  likewise  search 
his  premises  for  certain  alleged  stolen  prop- 
erty, described  in  the  warrant;  that  defend- 
ant, as  such  sheriff,  and  under  the  warrant, 
arrested  plaintiff,  searched  his  premises,  and 
took  therefrom  certain  described  property 
of  plaintiff  of  a  designated  value;  that 
thereafter,  upon  trial,  plaintiff  was  dis- 
charged, and  the  justice  of  the  peace  took 
evidence  with  reference  to  the  property 
seized  under  the  search  warrant,  found 
that  the  same  was  not  stolen,  and  ordered 
it  delivered  to  plaintiff,  from  whom  it  had 
been   taken;   that  it  was  the   duty  of  the 


defendant  to  take  the  property  under  the 
search  warrant  into  court  and  there  hold 
it,  to  be  disposed  of  under  the  order  of  the 
justice  of  the  peace;  that  he  failed  in  that 
respect,  and  refused  to  obey  the  order  of 
the  justice  of  the  peace  to  turn  the  prop- 
erty over  to  plaintiff;  that  plaintiff  has  no 
plain,  speedy,  and  adequate  remedy  at  law 
for  the  wrong  suffered,  and  prays  for  the 
writ  of  mandamus  to  compel  the  defendant 
to  comply  with  his  statutory  duty  in  that 
respect,  and  for  all  proper  relief  in  th^ 
premises.  The  alternative  writ,  embody 
ing  a  copy  of  the  complaint,  was  issued 
and  served.  Thereupon  defendant  demurred, 
and,  the  demurrer  being  overruled,  an- 
swered, admitting  substantially  the  taking 
of  the  property  from  the  plaintiff  under 
the  search  warrant,  denying  its  value  as 
claimed,  and  alleged  that  the  property  nev- 
er belonged  to  plaintiff,  that  the  latter's 
possession  thereof  was  wrongful,  that  the 
property  belonged  to  some  person  or  per- 
sons (not  named)  for  whom  the  Cripple 
Creek  District  Mine  Owners  A;  Operators' 
Association  was  the  agent,  that  he  had  de- 
livered the  property  to  such  agent,  and  no 
longer  had  control  over  the  same,  that 
"plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law  for  the  possession  of  the 
property."  A  replication  filed  denied  the 
allegations  of  the  answer,  and  the  cause 
went  to  trial  to  the  court.  January  5, 
1907,  at  the  September  term  of  the  district 
court,  the  issues  were  found  in  favor  of 
plaintiff,  final  judgment  was  entered  ac- 
cordingly, and  sixty  days  given  defendant 
in  which  to  tender  and  file  a  bill  of  excep- 
tions. The  bill  of  exceptions  was  not  ten- 
dered within  the  sixty  days  fixed  by  the  or- 
der of  the  court,  but  on  March  2,  1907,  at 
the  February  term  of  the  court,  an  order 
was  made  extending  the  time  for  tendering 
the  bill  of  exceptions.  Subsequently,  at 
various  times,  other  like  orders  were  made, 
enlarging  the  time  in  which  to  file  the  bill 
of  exceptions,  the  last  being  entered  on 
June  12,  1907.  July  1,  1907,  within  the  time 
fixed  by  the  last  designated  order,  the  bill 


640.  In  this  case  the  plaintiff  has  a  plain 
and  adequate  remedy -at  law  by  an  action 
of  replevin  for  the  recovery  of  the  property, 
llie  proceedings  under  the  Code  for  a  trial 
of  the  right  of  property  are  designed  prin- 
cipally as  a  protection  to  the  officer  who 
may  have  made  a  mistake  in  the  discharge 
of  his  duty.  .  .  .  And  in  such  proceed- 
ings a  judgment  in  favor  of  plaintiff  is  not 
conclusive  as  to  the  ownership  of  the  prop- 
erty in  dispute,  as  the  judgment  creditor 
may  still  contest  his  right  to  the  same.  It 
cannot  be  said,  tliercfore,  that  the  refusal 
of  the  oflBcer  to  return  the  property  to  the 
person  adjudged  to  be  the  owner  of  the 
same  is  such  a  failure  to  discharge  an  of- 
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ficial  duty  as  will  authorize  the  court  to 
compel  him  by  mandamus  to  do  so.  The 
case  differs  materially  from  that  wherein 
an  ofiicer  has  levied  upon  property  exempt 
from  execution,  and,  upon  an  inventory  be- 
ing filed  by  the  debtor,  refuses  to  call  ap- 
praisorp.  In  such  case  the  ofiicer  disregards 
a  plain  provision  of  the  Code,  and  wilfully 
refuses  to  perform  his  duty.  And  the 
debtor  having  no  other  adequate  remedy, 
the  court  will  compel  the  ofiicer  by  man- 
damus to  perform  his  duty.  But  there  is 
no  analogy  between  such  a  case  and  the  one 
at  bar.  ihe  plaintiff  having  a  plain  ade- 
quate remedy  at  law,  the  writ  must  be 
denied."  E.  M.  S. 
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of  exceptions  was  tendered  to  the  judge, 
signed,  sealed,  and  filed.  The  record,  in- 
cluding the  bill  of  exceptions,  was  filed  in 
this  court  January  19,  1908,  and  the  ab- 
stract on  April  1,  1908.  April  lOtli  follow- 
ing defendant  in  error  appeared  in  this 
court,  and  filed  a  motion  to  strike  the  bill 
of  exceptions,  because  it  had  not  been  ten- 
dered to  the  judge,  signed,  and  scaled,  with- 
in the  time  fixed  by  the  court  at  the  term 
in  which  the  judgment  was  rendered.     The 

motion    was    continued    for    determination 

* 

until  the  final  hearing  of  the  cause. 

A  trial  court  has  no  authority  at  a  sub- 
sequent term  of  court  to  extend  or  enlarge 
the  time  fixed  at  a  former  term  in  which 
a  party  may  tender  a  bill  of  exceptions, 
and  have  it  made  a  part  of  the  record. 
Moore  v.  Andrews,.  34  Colo.  67,  81  Pac. 
248;  Beulah  Marble  Co.  v.  Dixon,  12  Colo. 
App.  625,  56  Pac.  814.  The  motion  to  strike 
the  bill  of  exceptions  from  the  record  must 
-therefore  be  sustained,  and  it  is  so  or- 
dered. 

There  being  no  bill  of  exceptions  before 
us,  the  only  assignments  of  error  we  can 
cc)nsider  are  those  based  upon  the  record 
proper.  We  must  therefore  presume  that 
tl-.e  proceedings  of  the  trial  court  were 
regular,  and  that  the  evidence  was  sufficient 
to  warrant  the  judgment.  One  of  the  pur- 
poses of  a  mandamus  is  to  compel  the 
performance  of  an  act  which  the  law  spe- 
cially enjoins  as  a  duty  resulting  from 
an  office.  By  virtue  of  his  office  and  the 
law,  the  defendant  seized  the  goods  in 
possession  of  plaintiff,  and  could  only  hold 
or  deal  with  them  in  accordance  with  the 
law.  By  §  1492,  Mills's  Anno.  Stat,  it 
was  incumbent  upon  him  at  all  times  to 
have  the  goods  so  seized  ready  to  abide 
the  order  of  the  justice  of  the  peace  in 
respect  thereto.  This  sectioti  also  requires, 
in  substance,  that  the  justice  of  the  peace 
who  issued  the  warrant  shall  examine  wit- 
nesses, and  determine  whether  the  property 
seized  was  stolen,  and,  if  it  shall  be  deter- 
mined that  such  property  was  not  stolen, 
''^heo  the  goods  shall  be  immediately  re- 
stored to  the  person  from  whose  possession 
they  were  taken."  Under  this  law,  it  was 
the  official  duty  of  the  defendant  to  im- 
mediately, upon  the  finding  by  the  justice 
of  the  peace  that-  the  goods  had  not  been 
stolen,  and  the  justice's  order  to  turn  the 
same  over  to  the  plaintiff,  to  restore  the 
goods  to  the  latter.  They  were  taken  from 
bis  possession,  and,  irrespective  of  the  ac- 
tual ownership  thereof,  the  duty  devolved 
upon  the  defendant,  under  the  law  and  the 
order  of  the  justice,  to  restore  the  property 
to  him  from  whose  possession  it  was  taken. 
The  facts  showing  the  taking  of  the  prop- 
erty, the  finding  and  order  of  the  justice 
31  L.R.A.(N.S.) 


of  the  peace  relative  thereto,  and  the  duty 
of  the  defendant  in  the  premises,  are  clear- 
ly set  forth  in  the  complaint.  The  restora- 
tion  of  the  property  to  plaintiff  was  a 
clear,  certain,  and  positive  official  duty,  spe- 
cially enjoined  upon  defendant  by  law.  The 
duty  was  ministerial,  and  defendant  had 
no  discretion  in  the  premises.  There  was  a 
clear  legal  right  in  the  plaintiff  to  have  the 
act  performed  for  which  he  sought  the  aid 
of  the  court. 

Plaintiff  in  error  contends  that  in  cases 
where  adequate  relief  may  be  had  by  an 
action  for  damages,  mandamus  will  not 
lie.  Unquestionably  such  is  the  general 
rule;  but  in  the  case  of  ministerial  officers 
"there  is  an  e.\ception  to  the  general  rule, 
and  they  may  be  compelled  to  exercise 
their  functions  according  to  law  by  man- 
damus, even  though  the  party  has  another 
remedy  against  them.  .  .  .  It  is  held 
by  the  weight  of  authority  that  mandamus 
will  lie,  although  the  party  may  have  also 
a  remedy  upon  the  official  bond  of  the  min- 
isterial officer."  26  Cyc.  Law  &  Proc  p. 
172,  173.  Furtl^rmore,  to  supersede  the 
remedy  by  mandamus,  a  party  must  not 
only  have  an  adequate  legal  remedy,  but  one 
competent  to  afford  the  specific  relief  to 
which  the  par^y  is  entitled  under  the  stat- 
ute. It  is  certain  that  an  action  in  re- 
plevin, or  for  damages  against  the  sheriff  for 
neglect  of  duty,  would  not  be  equally  con- 
>'enient,  beneficial^  and  effective  as  the 
proceeding  by  mandamus,  since  it  would 
not  necessarily  compel  him  to  do  the  specifie 
act  which  the  law  requires  him  to  perform, 
to  wit,  the  restoration  of  the  property. 
Even  in  replevin  the  property  might  not  be 
restored.  Moreover,  the  statute  imposing 
the  duty  to  return  the  property  to  the 
person  from  whom  it  was  taken,  when  it 
has  been  ascertained  that  the  same  was 
not  stolen,  provides  no  remedy  for  failure 
so  to  do.  Where  a  statute  prescribes  no 
remedy  for  the  refusal  to  perform  a  duty 
made  imperative  thereby,  or  in  case  of  doubt 
whether  there  be  another  effectual  remedy, 
the  writ  will  be  allowed. 

But  it  is  contended  that  the  complaint 
fails  to  show  a  demand  upon  the  defendant 
to  perform  the  act  sought  to  be  coerce<l, 
and  therefore  fails  to  state  a  cause  of  ac- 
tion. We  think  the  complaint  is  not  vul- 
nerable to  the  objection  urged.  If  a  de- 
mand were  necessary,  which  is  not  at  all 
certain,  the  complaint  sufficiently  shows  a 
demand,  and  likewise  a  refusal  to  comply 
therewith.  It  alleges  that  the  justice  of 
the  peace  determined  that  the  property 
seized  under  the  search  warrant  had  not 
been  stolen,  and  ordered  it  delivered  to  the 
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plaintiff.  The  defendant  had  taken  it  unddr 
a  procesB  issued  by  the  justice,  of  the  peace, 
lie  hud  returned  that  process  into  court, 
and  presumably  was  before  the  justice  to 
await  the  latter's  order  in  respect  thereto. 
Until  the  record  discloses  some  other  dis- 
position of  the  property,  we  must  presume 
that  he  who  took  it  still  has  it.  The  de- 
fendant's allegation  that  he  had  turned  the 
property  over  to  the  mine  owners'  associa- 
tion was  denied  by  the  replication,  and 
we  must  presume,  under  the  condition  of 
this  record,  that  the  plaintiff's  allegations 
were  supported  by  the  evidence.  The  order 
of  the  justice  of  the  peace  made  under  the 
mandate  of  the  statute  must  be  presumed 
to  be  an  order  to  the  official  whose  duty  it 
was  to  hold  and  deliver  the  property  only 
upon  such  order.  Under  the  circumstances, 
no  other  demand  to  comply  with  Ins  official 
duty  was  necessary  to  be  made  upon  de- 
fendant. 

Defendant  contends  that  the  complaint 
neither  alleges  nor  prays  damages,  and  that 
the  ju'lgment  is  double  in  its  nnture,  in 
that  it  requires  the  defendant  to  deliver 
the  property  taken  to  the  plaintiff,  and  like- 
wise pay  him  for  its  value  in  money.  Of 
4X)urse,  the  writ  is  the  primary  pleading, 
but  the  complaint  is  embodied  in  the  writ, 
and  sets  forth  the  entire  facts  in  detail, 
and  prays  that  the  property  be  restored  to 
the  plaintiff,  a;id  "for  such  other  and 
further  relief  as  to  the  court  may  seem  fit 
and  proper." 

Defendant  did  not  seek  to  haye  it  made 
more  specific  in  any  particular.  He  ap- ' 
peared  and  contested  the  case.  The  court 
found  the  issues  generally  in  favor  of  the 
plaintiff,  and  gave  judgment  accordingly 
and  for  a  specific  sum.  Defendant  concedes 
that,  while  the  judgment  does  not  recite 
that  the  award  is  for  damages,  it  must  have 
been  so  intended.  We  concur  in  this  view, 
and  assume,  in  the  absence  of  anything  to 
the  contrary,  that  the  judgment  was  au- 
thorized under  §  317  of  the  Code,  which 
specifically  provides,  in  such  cases,  that,  if 
the  judgment  be  given  for  the  plaintiff,  he 
sliall  recover  the  damages  he  shall  have  sus- 
tained. 

Upon  application  of  plaintiff  in  error,  we 
issued  an  Injunction  against  defendant  in 
error  to  supplement  a  8uperscdeas  previous- 
ly granted,  and  to  fully  protect  the  rights 
of  the  parties  until  we  could  finally  deter- 
mine the  questions  involved  herein. 

Under  the  conditions  of  the  record  pre- 
sented, we  must  dissolve  that  injunction, 
and  afiSrm  the  judgment  of  the  trial  court, 
and  it  is  so  ordered. 

Miisser  and  Bailey,  JJ.,  concur. 
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IOWA  SUPREME  COURT. 

GEORGE  R.  WARN 
v. 

CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY,  Appt. 

(—  Iowa,  — ,  120  N.  W.  1104.) 

Railroad  —  crossing  siffual  —  duty  to 
one  near  crossing. 

Failure  of  a  railroad  company  to  give  the 
signals  required  by  statute  when  approach- 
ing a  street  crossing  will  render  it  liable  for 
injuiy  to  a  traveler  on  a  street,  a  portion 
of  which  was  occupied  by  the  railroad 
tracks,  and  who  had  not  yet  reached  the 
crossing,  through  the  frightening  of  his 
horses,  where,  had  the  signals  been  given, 
he  might  have  avoided  the  danger. 

(July  8,  1910.) 

Note.  —  Duty  of  railroad  company  to 
give  crossing  signals  for  the  bene" 
fit  of  persons  near  a  crossing,  but 
who  are  not  about  to  use  the  name. 

The  earlier  cases  on  this  question  arc 
collected  in  a  note  to  Missouri,  Iv.  &  T. 
R.  Co.  V.  Saunders,  14.  L.U.A.(N.S.)   9ir8. 

As  shown  in  the  earlier  note,  there  is 
considerable  conflict  among  the  authorities! 
upon  this  question.  Some  courts  take  tlio 
view  that  the  violation  of  the  statutory 
duty  of  a  railroad  company  to  give  crossing 
signals  may  be  the  foundation  of  an  action 
only  in  favor  of  travelers  and  persons  about 
to  use  the  crossing,  while  other  cases  hold 
that  the  statute  inures  to  the  benefit  of 
anyone  who  happened  to  be  within  the 
zone  of  danger  created  b^  a  nonobservancu 
of  that  statute. 

Duty  as  to  trespassers  and  licensees. 

So,  it  has  been  held  that  the  statutory 
requirement  as  to  giving  signals  at  'cross- 
ings raised  no  duty  as  between  the  rail- 
road company  and  individuals  under  tlio 
following  circumstances: 

— person  intending  to  become  a  passenger 
walking  upon  the  main  track  at  a  point 
between  the  crossing  and  the  fiag  station, 
where  train  stopped  only  upon  proper  sig- 
nal. Ellis  v.  Southern  R.  Co.  90  C.  C.  A. 
270,  163  Fed.  686; 

— licensee  walking  along  or  crossing 
track  200  feet  from  crossing.  Lynch  v. 
Great  Northern  R.  Co.  38  Mont.  511,  100 
Pac.  616; 

— ^person  engaged  in  unloading  merchan- 
dise from  a  car  on  a  side  track,  to  a  wagon 
to  which  a  horse  was  hitched.  Coleman  v. 
Wrijrhtsville  &  T.  R.  Co.  114  Ga.  386,  40 
S.  E.  247; 

— to  employees  of  another  railroad  com- 
pany in  railway  yards  used  by  both  com- 
panies. Halbert  v.  Wabash  R.  Co.  151  111. 
App.  352; 

— a  yard  switchman  of  another  railroad 
rightfully   using   the   tracks   of   the   yard. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Marshall 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries to  plaintiff's  minor  son  alleged  to 
Lave  been  caused  by  defendant's  negligence. 
Affirmed. 

•     Statement  by  McClain,  J.: 

Action  to  recover  damages  for  personal 
injuries  resulting  to  the  minor  son  of  plain- 
tiff from  being  thrown  out  of  a  buggy  by 
reason  of  the  frightening  of  the  horse  -at- 
tached thereto,  while  said  son  was  attempt- 
ing to  drive  across  the  track  of  defendant's 
road  in  the  city  of  Marshalltown  at  a  street 
intersection;  the  allegation  of  negligence 
being  that  the  engine  and  cars  of  the  de- 
fendant which  frightened  the  horse  were 
operated  at  an  unlawful  rate  of  speed, 
and  without  the  giving  of  the  signals  re- 


quired by  statute  and  ordinance.  There 
was  a  verdict  for  plaintiff,  and  from  judg- 
ment on   such   verdict,   defendant   appeals. 

Messrs.  Garr,  Garr,  &  Evans  and  Car- 
ney &  Carney,  for  appellant: 

The  evidence  fails  to  show  any  negligence 
on  the  part  of  the  defendant,  which  was 
the  proximate  cause  of  the  injury  com- 
plained of. 

Selleck  v.  Lake  Shore  &  M.  S.  R.  Co. 
58  Mich.   195,  24  N.  W.  774. 

A  railway  company  is  not  liable  for  in- 
juries caused  by  a  team  taking  fright  at 
the  ordinary  operation  of  a  train  upon  its 
road. 

Hendricks  v.  Fremont,  E.  ft  M.  Valley 
R.  Co.  67  Neb.  120,  93  N.  W.  141;  Chicago, 
B.  &  Q.  R.  Co.  V.  Roberts,  3  Neb.  (Unof.) 
425,  91  N.  W.  707;  Walters  v.  Chicago, 
M.  &  St.  P.  R.  Co.  104  Wis.  261,  80  N.  W. 


Cincinnati,  N.  O.  &  T.  P.  R.  Co.  ▼.  Hurrod, 
132  Ky.  445,  115   S.  W.  699. 

But  on  the  other  hand,  it  has  been  held 
that  the  failure  to  give  statutory  signals 
at  public  crossings  was  a  breach  of  duly 
to  persons  who  were  injured  at  other  places 
near  a  highway  crossing,  under  the  follow- 
ing circumstances: 

— pedestrian  using  well-defined  footpath 
in  crossing  tracks,  the  use  and  existence 
of  which  was  well  known  to  the  officers 
of  the  road.  Calwell  v.  Minneapolis  k  St. 
L.  R.  Co.  138  Iowa,  32,  115  N.  W.  605; 

— one  crossing  the  track  nt  a  place  noto- 
riously used  by  the  public  as  a  crossing 
and  as  one  of  the  approaches  to  the  depot 
platform,  and  about  40  feet  from  the  regu- 
lar highway  crossing.  Arkansas  &  L.  R. 
Co.  V.  Graves,  —  Ark.  — ,  132  S.  W.  992. 

So,  in  HofTard  v.  Illinois  C.  R.  Co.  138 
Iowa,  543,  16  L.R.A.(N.S.)  797,  110  N.  W. 
446,  it. was  held  that  a  track  walker  has 
a  right  to  rely  on  the  givjncr  of  signals 
required  by  statute  to  be  given  for  high- 
way crossings. 

In  Ft.  Worth  &  D.  C.  R.  Co.  ▼.  Poteet, 
—  Tex.  Civ.  App.  — ,  115  S.  W.  883,  it  was 
held  that,  though  failure  to  give  statutory 
signals  is  not  negligence  as  a  matter  of 
law  as  to  one  on  the  tracks  not  at  the 
crossing,  it  may  be  negligence  as  a  matter 
of  fact;  the  question  depending  on  the  cir- 
cumstances of  the  particular  case.  In  that 
case  it  was  held  proper  to  submit  the  ques- 
tion to  the  jury,  where  it  appeared  that  a 
child  seven  years  of  age  was  injured,  while 
walking  the  rails  some  20  feet  from  the 
crossing,  by  a  passenger  train  approaching 
from  the  rear  while  running  down  grade  at 
a  high  rate  of  speed  and  making  little  or 
no  noise. 

In  Morrow  v.  Southern  R.  Co.  147  N.  C. 
623,  16  L.R.A.(N.S.)  642,  61  S.  E.  621,  it 
was  held  that  the  absence  of  a  headlight 
on  a  dark  night  does  not  render  negligent 
per  86  a  failure  to  give  signals  for  highway 
crossings,  with  respect  to  the  rights  of  a 
person  walking;  on  the  track  near  the  cross- 
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ing,  although,  if  be  was  where  people  were 
accustomed  to  walk,  the  absence  of  the 
headlight  and  signals  may  be  considered 
by  the  jury  as  some  evidence  that  the  train 
was  not  carefully  operated,  or  proper  warn- 
ing given  of  its  ap[)roach. 

And  in  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Longino,  —  Tex.  Civ.  App.  — ,  118  S.  W. 
198,  it  was  held  that  one  using  a  railroad 
track  as  a  footway  may  show,  on  the  issue 
of  contributory  negligence,  the  proximity 
of  crossings,  etc.,  and  the  custom  of  the 
company  to  give  signals  foir  such  places. 

In  Thompson  v.  Seaboard  Air  Line  R.  Co. 
81  S.  C.  333,  20  L.R.A.(N.S.)  426,  62  S.  E. 
396,  the  court  affirmed  the  instruction  that, 
although  the  rule  in  that  jurisdiction  was 
that  the  failure  to  give  statutory  crossing 
signals  is  not  negligence  as  to  a  person  on 
the  track  a  little  distance  from  the  cross- 
ing, it  was  a  question  for  the  jury  to  de- 
termine whether  or  not  the  failure  to  give 
the  crossing  signals  contributed  to  the 
death  of  the  driver  of  a  team  struck  at  a 
point  about  100  feet  from  the  crossing, 
while  attempting  to  stop  the  train  to  pre- 
vent collision  with  his  team,  which  was 
stalled  on  the  tracks  at  the  crossing. 

In  an  action  against  the  railroad  com- 
pany for  the  killing  of  a  mule  at  a  point 
between  two  highway  crossings  one-fourth 
mile  apart,  it  was  held  in  Western  R.  Co. 
V.  Moore,  —  Ala.  — ,  53  So.  744,  that 
whether  or  not  there  was  a  casual  connec- 
tion between  the  negligence  in  failing  to 
give  the  statutory  signals  and  the  injury 
was  a  question  of  fact. 

Duty  to   person   on   parallel  road,  not  in- 
tending to  cross  track. 

In  Mitchell  v.  Union  Terminal  R.  Co.  122 
Iowa,  237,  97  N.  W.  1112,  it  was  held  that 
the  statute  was  for  the  benefit  of  one  who 
was  lawfully  using  a  team  near  the  track, 
so  as  to  enable  him,  if  exposed  to  danger 
by  the  approaching  train,  to  escape  it  and 
act  accordingly.  A.  L.  R. 
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451;  Brunswick  A;  B.  R.  Co.  ▼.  Hoodeiipyle, 
129  Ga.  174,  58  S.  £.  705. 

A  failure  to  ring  a  bell  or  sound  a  whis- 
tle is  not  a  cause  from  which  the  team 
could  be  frightened. 

Hendricks  t.  Fremont,  £.  A;  M.  Vallej  R. 
Co.  67  Neb.  120,  93  N.  W.  141. 

Messrs.  Bradford  A  Johnson,  for  ap- 
pellee: 

It  was  the  duty  of  the  railroad  company 
to  observe  the  city  ordinance  as  to  speed 
and  ringing  of  bells,  and  if  it  failed,  and 
it  caused  or  contributed  to  the  injury,  it  is 
liable. 

Ward  V.  Chicago,  B.  &  Q.  R.  Co.  97  Iowa, 
50,  65  N.  W.  009;  Reed  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  74  Iowa,  188,  37  N.  W. 
]49. 

If  a  traveler  about  to  cross  a  railroad 
track,  who  has  looked  and  listened  within  a 
reasonable  distance  from  the  crossing  with- 
out seeing  or  hearing  an  approaching  train, 
is  run  upon  and  injured  by  reason  of  a 
failure  to  whistle  or  ring  the  bell,  the  rail- 
road company  is  liable. 

Winey  v.  Chicago,  M.  A;  St.  P.  R.  Co. 
92  Iowa,  622,  61  N.  W.  2]8;  Reed  v.  Cliica- 
go,  St.  P.  M.  &  O.  R.  Co.  74  Iowa,  188, 
37  N.  W.  149;  Case  v.  Chicago,  M.  &,  St.  P. 
R.  Co.  100  Iowa,  487,  G9  N.  W.  538;  Sala 
V.  Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa,  678, 
52  N.  W.  664. 

McClaIn,  J.,  delivered  the  opinion  of  the 
court: 

The  minor  son  of  plaintiff,  for  injury  to 
whom  this  action  is  brought,  accompanied 
by  a  younger  brother,  was  driving  a  single 
horse  in  a  buggy  westward  along  Nevada 
street  in  the  city  of  Marshalltown,  on  which 
street  there  are  tracks  of  the  defendant 
railway  occupying  the  north  half  of  the 
street,  and  on  reaching  Eighth  avenue, 
running  at  a  right  angle  with  Nevada 
street,  he  turned  to  the  north,  as  alleged 
in  the  petition,  in  order  to  cross  the  tracks 
of  the  defendant  road  and  proceed  up  Eighth 
avenue.  The  two  boys,  who  were  the  only 
witnesses  for  plaintiff  as  to  what  happened, 
testified  that  they  had  crossed  the  first 
track,  and  were  approaching  the  second 
when  three  cars  backed  by  an  engine  came 
upon  them  from  the  west,  and  their  horse, 
becoming  frightened,  swung  around  sud- 
denly to  the  west  towards  the  approacliing 
cars,  and  threw  the  older  boy  out  of  the 
buggy,  causing  his  arm  to  be  broken.  It  is 
for  this  injury  that  action  is  brought. 
These  two  witnesses  testified  also  that  the 
engine  and  cars  approached  the  crossing  at 
a  higher  rate  of  seed  than  permitted  by 
statute  or  ordinance,  and  without  ringing 
of  the  bell  on  the  engine  as  required  by 
the  city  ordinance  on  the  subject,  and  their 
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testimony  tended  to  show  that  if  they  had 
been  aware  of  the  approach  of  the  engine 
and  cars,  they  could  have  avoided  tlie  acci- 
dent. The  testimony  of  witnesses  for  the 
defendant  not  only  tended  to  negative  the 
unlawful  speed  of  the  engine  and  cars,  and 
the  failure  to  give  a  signal  or  warning,  but 
also  tended  to  show  that  at  the  time  the 
horse  was  frightened,  the  vehicle  liad  not 
yet  reached  Eighth  avenue,  but  was  being 
driven  westward  along  Nevada  street,  south 
of  the  defendant's  tracks;  and  that  the 
horse,  being  frightened,  jumped  south  and 
ran  southwest,  striking  a  switch  stand 
which  was  on  the  south  line  of  Nevada  street 
and  east  of  Eightli  avenue,  and  that  it 
was  at  this  point  that  the  accident  oc- 
curred. There  is  some  corroboration  of  the 
testimony  of  defendant's  witnesses  as  to  the 
place  of  the  accident  in  the  testimony  of 
the  boy  who  was  not  injured,  for,  according 
to  his  account  of  what  happened,  the  horse 
did  bring  the  buggy  into  collision  with  the 
switch  stand,  although  the  injured  boy  was 
thrown  out  before  the  buggy  collided  with 
the  switch  stand.  We  think,  however,  that 
the  testimony  is  not  so  conclusive  as  to  the 
place  and  manner  of  the  accident  as  that 
we  would  be  justified  in  reversing  the  case 
on  the  ground  of  the  insufficiency  of  the 
evidence  to  support  the  verdict. 

The  case  was  submitted  to  the  jury  on 
the  theory  of  the  allegations  of  the  petition, 
which  there  was  evidence  tending  to  sup- 
port, that,  while  the  boys  wpre  attempting 
to  cross  defendant's  track  at  Eighth  av- 
enue, the  cars  were  backed  down  from  the 
west  without  warning,  and  at  a  negligent 
and  unlawful  rate  of  speed.  The  complaint 
of  appellant  in  this  respect  is  that  if,  as 
the  testimony  of  defendant's  witnesses  tend- 
ed to  show,  the  horse  became  frightened 
while  on  Nevada  street  before  the  boys  had 
turned  north  on  Eighth  avenue  to  cross  the 
tracks,  and,  in  consequence  of  this  fright, 
the  buggy  was  upset  and  the  injury  com- 
plained of  resulted,  then  defendant  would 
not  be  liable  because  it  had  the  equal  right 
with  the  travelers  on  Nevada  street  to  the 
use  of  that  street,  and  if  the  horse  was 
frightened  by  the  appearance  of  the  train 
and  the  ordinary  noises  of  its  passage,  there 
can  be  no  recovery  by  plaintiff,  and  that 
failure  to  ring  the  bell  could  not  have  been 
the  cause  of  the  frightening  of  the  team. 

But  the  statute  required  the  bell  to  be 
rung  continuously  for  at  least  60  rods  as 
an  engine  approaches  any  street  crossing, 
and  if  the  defendant's  employees  operating 
the  engine  in  question  did  not  ring  the  bell 
before  approaching  the  Eighth  avenue  cross- 
ing, then  there  was  such  negligence  as  to 
render  the  defendant  liable  not  only  for  an 
injury  occurring  at  such  crossing,  but  for 
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iojuries  to  persons  near  the  track  who  would 
have  been  warned  by  sucli  signal  of  ap- 
proaching danger,  and  enabled  to  avoid  it. 
Lonergap  v.  Illinois  C.  R.  Co.  87  Iowa, 
766,  17  L.R-A.  264,  49  N.  W.  862,  53  N. 
W.  236;  Ward  v.  Chicago,  B.  &  Q.  R.  Co. 
07  Iowa,  60,  65  N.  W.  999;  Heise  v.  Chi- 
cago G.  W.  IL  Co.  141  Iowa,  88,  119  N. 
W.  371.  Therefore,  the  fact  that  the  boys 
who  were  in  charge  of  this  horse  had  not 
yet  turned  up  Eighth  avenue,  and  were  not 
in  the  act  of  crossing  the  tracks  when 
their  horse  was  frightened  by  the  approach 
of  the  engine  and  cars  without  the  required 
warning,  would  not,  as  a  matter  of  law,  re- 
lieve the  defendant  from  liability  for  fail- 
ure to  ring  the  bell  on  approaching  that 
crossing,  if  it  should  appear  that,  had  the 
bell  been  rung,  the  boys,  advised  by  the 
signal,  could  have  taken  precautions  against 
the  frightening  of  their  horse,  which  they 
did  not  take  by  reason  of  ignorance  of  the 
danger;  and  the  instructions  asked  for  de- 
fendant, to  the  effect  that  plaintiff  could 
not  recover  if  the  horse  was  frightened 
while  being  driven  along  Nevada  street, 
and  not  while  being  driven  across  the  tracks 
at  Eighth  avenue  crossing,  was  not  in  ac- 
cordance with  tlie  law.  It  is  true  that  the 
plaintiff  did  not  ask  recovery  on  the  ground 
that  the  horse  was  frightened  on  Nevada 
street  before  the  boys  turned  north  on 
Eighth  avenue  and  commenced  to  cross  the 
tracks,  but  the  court  did  submit  the  issue 
tendered  in  the  pleadings  as  to  whether  the 
accident  happened  at  the  crossing  on  Eighth 
avenue  in  consequence  of  the  failure  to  .give 
the  proper  signal  on  the  approach  to  the 
crossing,  and  it  would  not  have  been  pertin- 
ent to  this  issue  to  instruct  tlie  jury  that 
there  would  be  no  liability  if  the  horse 
was  frightened  on  Nevada  street  before  it 
had  reached  the  crossing.  Tlierefore  we  see 
no  error  in  the  refusal  to  give  this  instruc- 
tion. Under  the  pleadings  it  would  perhaps 
not  have  been  proper  to  allow  a  recovery 
for  the  frightening  of  the  horse  at  some 
other  place  on  Nevada  street  than  at  the 
Eighth  avenue  crossing,  but  the  court  did 
not  submit  any  such  issue. 

Under  the  issue  presented  to  the  jury  the 
evidence  for  defendant  that  the  accident 
happened  before  the  boys  had  reached  the 
Eighth  avenue  crossing  was  pertinent,  and 
under  the  instructions  could  have  been  con- 
sidered only  as  negativing  the  happening 
of  such  an  accident  as  was  alle^^ed  in  the 
petition,  and  under  the  instructions  the 
jury  must  have  considered  the  evidence  as 
bearing  upon  that  question.  The  appellant 
cannot  complain  that  the  court  did  not  sub- 
mit the  question  as  to  the  liability  of  appel- 
lant if  the  accident  happened  as  described 
by  its  witnesses,  for  appellant  would  not 
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have  been  free  from  responsibility  as  a  mat- 
ter of  law,  even  if  the  accident  so  happened. 
We  reach  the  conclusion,,  therefore,  that 
the  court  did  not  err  in  the  instructions 
given,  or  in  refusing  those  asked,  and  tiiat 
the  verdict  has  support  in  the  evidence  as 
to  the  issues  upon  which  the  case  was  tried^ 
and  the  judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied. 
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STATE  OF  KANSAS,  Appt., 

V. 

M.  K  ROACH  et  al. 

(—  Kan.  — ,  112  Pac.  160.) 

Judgment  —  acquittal  —  effect  on  civil 
action. 

1.  An  acquittal  upon  a  criminal  charge 
is  not  a  bar  to  civil  action  brought  against 
the  defendant  by  the  state,  although,  in 
order  to  recover,  it  must  prove  him  to  have 
been  guilty  of  the  offense. 

Same  —  Injunction  against  liqnor  nui- 
sance. 

2.  In  an  action  by  the  state  to  enjoin 
the  maintenance  of  a  place  where  intoxi- 
cating liquors  are  unlawfully  sold,  it  is 
error  to  render  judgment  for  the  defendant 
upon  the  ground  that  under  the  same  evi- 
dence he  had  already  been  acquitted  of  a 
criminal  charge  of  maintaining  such  a 
place. 

(December  10,  1910.) 
Headnotes  by  Mason,  J. 


Note,  —  Judgment    in    criminal    action 
as  res  judicata  in  civil  action. 

The  earlier  cases  on  this  question  are 
collected  in  a  note  to  Micks  v.  Mason,  11 
L.R.A.(N.S.)   653. 

To  establish  truth  of  facts  on  which  judg- 
ment was  rendered. 

As  shown  in  the  earlier  note,  while  a 
judgment  rendered  in  a  criminal  action  is 
usually  held  to  be  conclusive  in  a  civil 
action  to  establish  the  fact  of  its  rendition 
or  existence,  the  general  rule  seems  to  be 
that  it  cannot  be  given  in  evidence  in  a 
civil  action  to  establish  the  truth  of  the 
facts  on  which  it  was  rendered,  because  of 
the  dissimilarity  in  object,  issues,  proce- 
dure, or  the  parties  to  the  actions. 

Accordingly,  it  was  held  in  Myers  v. 
Maryland  Casualty  Co.  123  Mo.  App.  682, 
101  S.  W.  124,  that  the  record  in  a  crimi- 
nal prosecution  and  judgment  of  acquittal 
of  one  accused  of  assaulting  the  assured 
was  not  competent  evidence  in  an  action 
by   the   latter  upon   a  policy  of  accident 
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APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Atchison  coun- 
ty in  defendants'  favor  in  an  action  brought 
to  enjoin  the  maintenance  of  a  common  nui- 
sance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs. .  F.  S.  Jackson,  Attorney  Gen- 
eral, John  Marshall,  Charles  D.  Sliu- 
kers,  and  Thomas  A.  Moxcey  for  the 
State. 

Messrs.  James  M.  Challls  and  W.  P. 
Wasrsener  for  appellees. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

M.  L.  and  J.  N.  Roach  were  charged  with 
the  commission  of  a  misdemeanor  by  keep- 
ing a  place  where  intoxicating  liquors  were 
unlawfully  sold.  At  the  same  time  an  ac- 
tion was  brought  against  tliem  in  the  name 


of  the  state  to  enjoin  the  maintenance  of 
such  place  as  a  common  nuisance.  Gen. 
Stat.  1009,  §§  4387,  4388.  They  were  ac- 
quitted on  the  criminal  charge  by  the  ver- 
dict of  a  jury.  The  injunction  action  was 
afterward  submitted  to  the  court  upon  the 
same  evidence,  and  a  judgment  was  rendered 
for  the  defendants  expressly  upon  the 
ground  that  the  acquittal  constituted  an  ad- 
judication of  the  controversy  involved  in 
the  civil  case. 

In  order  to  obtain  an  injunction  it  was 
necessary  for  the  state  to  prove  that  the 
defendants  had  commited  the  precise  offense 
of  which,  upon  the  same  evidence,  they  had 
been  found  not  guilty.  In  the  two  actions 
the  parties  were  the  same,  and  the  acts  com- 
plained of  were  the  same,  and  were  made 
illegal  by  the  same  statute.  There  was  iden- 
tity of  parties  and  identity  of  issues.     A 


insurance,  since  the  matter  was  res  inter 
alios  acta. 

Moreover,  the  result  of  criminal  proceed- 
ings cannot  be  received  in  a  civil  action  to- 
establish  the  truth  of  the  facts  on  which 
it  was  rendered,  because  of  the  different 
rules  as  to  the  competency  of  witnesses 
and  the  weight  of  the  evidence.     Ibid. 

And  in  Beckworth  v.  Phillips,  6  Ga.  App. 
859,  65  S.  E.  1075,  it  was  held  that  the 
prosecutor  has  not  such  privity  in  a  crimi- 
nal prosecution  for  an  assault  as  to  make 
the  verdict  rendered  therein  buiding  on  him 
in  a  civil  action  for  damages  for  the  same 
assault. 

To  establish  guilt  or  innocence. 

A  judgment  o|  conviction  upon  the 
charge  of.  illegally  keeping  intoxicating 
liquors  is  conclusive  as  to  the  guilt  of  the 
accused,  in  ati  action  against  the  city  to 
recover  the  fine  paid,  upon  the  ground  that 
the  judgment  was  erroneous,  where  the 
court  had  jurisdiction  to  try  the  offense 
charged,  and  no  exception  was  taken  to 
the  judgment  rendered,  though  the  evidence 
on  the  trial  disclosed  that  accused  did  not 
have  the  liquor  within  the  corporate  limits 
of  the  city,  and  the  judgment  of  convic- 
tion was  for  that  reason  subject  to  be  set 
aside  on  certiorari.  Holloman  v.  Tifton,  3 
Oa.  App.  293,  59  S.  E.  828. 

A  judgment  of  conviction  of  a  felony  is 
conclusive  on  an  application  to  strike  ac- 
cused's name  from  the  roll  of  attorneys, 
in  the  absence  of  an  allegation  that  the 
court  pronouncing  the  judgment  did  not 
have  jurisdiction  over  the  person  of  the 
defendant,  or  that  respondent  was  not  the 
person  named  in  the  record.  Re  Patrick, 
136  App.  Div.  450,  120  N.  Y.  Supp.  1006. 

So,  a  judgment  convicting  an  attorney 
of  the  offense  of  retailing  intoxicating 
liquors  in  violation  of  the  local  option  law 
was  held  in  Underwood  v.  Com.  32  Ky.  L- 
Rep.  32,  105  S.  W.  151,  conclusive  of  his 
guilt  In  subsequent  proceedings  for  his  dis- 
barment. 
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But  conviction  of  a  criminal  offense  in 
another  state  is  not  conclusive  evidence  of 
guilt  in  a  civil  proceeding  for  disbarment 
of  accused,  thougn  it  is  made  such  by  stat- 
ute where  the  conviction  is  within  the 
state.  Re  Ebbs,  150  N.  C.  44,  19  L.R.A. 
(X.S.)  892,  63  S.  E.  190,  17  A.  &  E.  Ann. 
Cas.  592. 

Judgment  in  crimina]  action  as  bar  to  civil 

action. 

As  shown  in  the  earliep  note,  a  former 
adjudication  in  a  criminal  action  is  not 
generally  a  bar  to  a  subsequent  civil  ac- 
tion, because  of  the  different  object  of  the 
proceedings  and  their  dissimilarity  in  par- 
ties, rules  of  decision,  and  procedure, 
though  the  rule  is  otherwise  when  the  sub- 
sequent action,  although  civil  in  form,  is 
quasi  criminal  in  its  nature,  as  in  actions 
to  recover  penalties  or  declare  forfeiture, 
since  such  actions  are  regarded  as  a  second 
prosecution  for  the  same  offense. 

Accordingly,  it  has  been  held  that  a  ver- 
dict and  judgment  of  acquittal  of  the  of- 
fense of  smuggling  property  into  the  Unit- 
ed States  with  intent  to  defraud  the  gov- 
ernment of  the  custom  duties,  in  a  criminal 
pVosecution,  may  be  interposed  in  bar  to  a 
libel  by  the  United  Stales  in  a  proceeding 
for  the  forfeiture  of  the  property  under 
the  custom  laws.  United  States  v.  Rosen- 
thnl,  98  C.  G.  A.  406,  174  Fed.  652. 

But  a  judgment  sustaining  the  constitu- 
tionality of  a  statute  in  a  criminal  prose- 
cution, and  from  which  defendant  failed  to 
apply  for  a  writ  of  certiorari,  does  not 
preclude  him  from  afterwards  contesting 
the  validity  of  the  same  statute  in  a  civil 
proceeding  in  which  other  parties  are  con- 
cerned, Nutwell  V.  Anne  Arundel  County, 
110  Md.  667,  73  Atl.  710. 

And  a  verdict  in  a  prosecution  for  an 
aspnult  is  not  a  bar  to  a  subsequent  civil 
action  by  the  prosecutor  to  recover  dam* 
ages  for  Ihe  same  alleged  wrong.  Beck- 
worth  v.  rhillips,  6  Ga.  App.  859,  65  S.  K 
1075.  A.  L.  R. 
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Anal  judgment  in  one  was  necessarily  con- 
clusive in-  the  other,  unless  this  result  is 
prevented  by  the  fact  that  one  action  y/as 
criminal  and  the  other  civil.  In  order  to 
procure  a  conviction  on  the  criminal  charge, 
the  state  was  required  to  establish  beyond 
a  reasonable  doubt  that  the  defendants  had 
violated  the  law,  while,  to  obtain  an  in- 
junction, it  needed  only  to  show  this  by  a 
preponderance  of  the  evidence.  This  differ- 
ence in  the  degree  of  proof  required  has 
generally  been  thought  suflicient  to  prevent 
the  application  of  the  doctrine  of  res  judi- 
cata. Cowdery  v.  State,  71  Kan.  450,  80 
Pac.  953;  People  v.  Snyder,  90  App.  Div. 
422,  86  N.  Y.  Supp.  416;  People  v.  Rohrs, 
49  Hun,  150,  1  N.  Y.  Supp.  672;  United 
States  V.  Schneider  (C.  C.)  36  Fed.  107; 
Micks  v.  Mason,  145  Mich.  212,  11  L.R.A. 
(N.S.)  663,  108  N.  W.  707,  9  A.  &  E.  Ann. 
Cas.  291;  State  v.  Corron,  73  N.  H.  434, 
62  Atl.  1044,  6  A.  &  £.  Ann.  Cas.  486; 
Myers  t.  Maryland  Casualty  Co.  123  Mo. 
App.  682,  690,  101  S.  W.  124;  Riker  v. 
Hooper,  35  Vt.  467,  82  Am.  Dec.  646; 
State  V.  Sargood,  80  Vt.  416,  130  Am.  St. 
Rep.  996,  68  Atl.  49,  13  A.  &  E.  Ann. 
Cas.  367;  State  v.  Weil,  83  S.  C.  478,  26 
L.R.A.(N.S.)  461,  66  S.  E.  634;  Busby  v. 
State,  51  Tex.  Crim.  Rep.  289,  307,  103  S. 
W.  638;  Freeman,  Judgm,  §§  319,  319a;  2 
Van  Fleet,  Former  Adjudication,  §  488; 
24  Am.  &,  Eng.  *Enc.  Law,  pp.  831,  832. 

In  the  opinion  in  Coffey  v.  United  States, 
116  U.  S.  436,  446,  29  L.  ed.  684,  687,  0 
Sup.  Ct.  Rep.  437,  language  was  used  seem- 
ingly of  a  contrary  tendency,  and  some  of 
the  state  courts  have  on  that  account  re- 
fused to  follow  the  decision.  People  v. 
Snyder,  90  App.  Div.  422,  SO  N.  Y.  Supp. 
416;  Micks  v.  Mason,  145  Mich.  212,  11 
L.R.A.(N.S.)  653,  108  N.  W.  707,  9  A.  &  E. 
Ann.  Cas.  291.  What  was  there  decided, 
however,  was  that  after  an  acquittal  upon 
a  criminal  charge,  the  facts  involved  cannot 
be  again  litigated  between  tlie  same  par- 
ties, "as  the  basis  of  any  statutory  pup- 
ishment  denounced  as  a  consequence  of 
the  existence  of  the  facts." 

In  Stone  v.  United  States,  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778,  it  was  J 
pointed  out  that  this  was  the  controlling 
feature  of  the  earlier  case,  the  court  say- 
ing: "The  judgment  in  that  case  was  placed 
distinctly  upon  the  ground  that  the  facts 
ascertained  in  the  criminal  case,  as  between 
the  United  States  and  the  claimant,  could 
not  be  'again  litigated  between  them,  as 
the  basis  of  any  statutory  punishment  de- 
nounced as  a  consequence  of  the  existence 
of  the  facts.'  In  the  Coffey  Case  there  was 
no  claim  of  the  United  States  to  property, 
except  as  the  result  of  forfeiture.  In  sup- 
port of  its  conclusion,  the  court  referred  to 
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United  States  v.  McKee,  4  Dill.  128,  Fed. 
Cas.  No.  15,688,  observing  that  the  decision 
in  that  case  was  put  on  the  ground  'that 
the  defendant  could  not  be  twice  punished 
for  the  same  crime,  and  that  the  former 
conviction  and  judgment  was  a  bar  to  the 
suit  for  the  penalty.'  .  .  .  The  rule  es- 
tablished in  Coffey's  Case  can  have  no  ap- 
plication in  a  civil  case  not  involving  any 
question  of  criminal  intent  or  of  forfeiture 
for  prohibited  acts,  but  turning  wholly 
upon  an  issue  as  to  the  ownership  of  prop- 
erty. In  the  criminal  case  the  government 
sought  to  punish  a  criminal  offense,  while 
in  the  civil  case  it  only  seeks,  in  its  capa- 
city as  owner  of  property  illegally  con- 
verted, to  recover  its  value.  In  the  crim- 
inal case  his  acquittal  may  have  been  due 
to  the  fact  that  the  government  failed  to 
show,  beyond  a  reasonable  doubt,  the  exist- 
ence of  some  fact  essential  to  establish  the 
offense  charged,  while  the  same  evidence  in 
a  civil  action  brought  to  recover  the  value 
of  the  property  illegally  converted  might 
have  been  sufficient  to  entitle  the  govern- 
ment to  a  verdict."  Pages  186,  187,  188, 
of  167  U.  S. 

The  decision  in  the  Coffey  Case  seems  to 
have  been  based  rather  upon  the  rule  against 
a  second  jeopardy,  than  upon  the  doctrine 
of  res  judicata;  the  court  apparently  treat- 
ing a  civil  action  to  recover  a  penalty  for 
a  violation  of  the  law  as  in  effect  a  crim- 
inal prosecution,  although  the  state  courts 
have  generally  taken  the  other  view.  17 
Am.  &  Eng.  Enc.  Law,  p.  682;  12  Cyc.  Law 
&  Proc.  p.  260. 

In  State  ex  rel.  Remley  ▼.  Meek,  112 
Iowa,  338,  347,  61  L.R.A.  414,  84  Am.  St. 
Rep.  342,  84  N.  W.  3,  the  rule  was  stated 
to  be  that  after  an  acquittal  the  state 
cannot  maintain  any  proceeding  against  the 
defendant  to  enforce  a  punishment  that 
might  have  been  included  in  the  judgment 
in  tlie  criminal  case,  if  a  conviction  had 
resulted.  The  court  said:  "It  is  further 
contended  by  appellant  that  an  acquittal  in 
a  criminal  action  is  not  a  bar  to  a  subse- 
quent civil  proceeding  founded  on  the  same 
facts.  That  is  the  general  rule.  .  .  . 
One  reason  for  this,  even  where  the  parties 
are  the  same,  is  the  difference  in  the  de- 
gree of  proof  necessary  to  make  a  case  in 
the  two  instances.  In  the  criminal  proceed- 
ing the  state  can  secure  judgment  only  on 
proof  which  excludes  all  reasonable  doubt; 
while  in  the  civil  action  its  case  is  made 
by  a  preponderance  of  the  evidence.  But  to 
this  rule  there  is  one  notable  exception. 
Where  the  civil  action  is  to  secure  a  for- 
feiture which  would  have  been  part  of  the 
penalty  to  be  imposed  in  the  criminal  pro- 
ceeding, and  is  between  the  same  parties, 
the  previous  acquittal  is  a  bar.'* 
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In  State  v.  Cobb,  123  Iowa,  626,  09  N.  W. 
299,  and  Also  in  State  v.  Adams,  72  Vt.  253, 
82  Am.  St.  Rep.  937,  47  Atl.  779,  an  ac- 
quittal on  the  charge  of  keeping  liquors 
for  unlawful  sale  was  held  to  be  a  bar  to 
a  subsequent  action  to  condemn  the  liquors, 
but  the  different  degrees  of  proof  requir«>d 
in  the  two  proceedings  were  not  discussed. 
The  Vermont  case  may  be  accounted  for  by 
the  rule  existing  in  that  jurisdiction,  as  in 
some  others,  that  in  penal  actions,  although 
civil  in  form,  the  defendant's  liability  must 
be  established  beyond  a  reasonable  doubt. 
16  Enc.  PL  &  Pr.  pp.  295,  296.  In  State 
V.  Corron,  73  N.  H.  434,  448,  62  Atl.  1044, 
1047,  6  A.  &  E.  Ann.  Cas.  486,  it  was  said: 
"It  is  only  where  the  object  of  both  pro- 
ceedings is  punishment  that  any  well-con- 
sidered authorities  are  to  be  fou(id  holding 
that  a  judgment  in  one  case  is  an  estoppel 
in  the  other."  Cases  bearing  upon  various 
aspects  of  the  matter  are  collected  in  a  note 
in  11  L.R.A.(N.S.)   653. 

In  a  note  in  103  Am.  St.  Rep.  21,  it  is 
said:  "A  judgment  in  a  civil  case  is  not 
ordinarily  res  judicata  in  a  subsequent  crim- 
inal prosecution.  .  .  .  When  the  previous 
judgment  arose  in  a  case  in  which  the  state 
or  commonwealth  was  the  prosecutor  or 
plaintiff,  and  the  defendant  in  the  case  at 
bar  was  also  the  defendant,  and  the  judg- 
ment was  with  reference  to  a  subject  which 
is  material  to  the  case  at  bar,  the  doctrine 
of  res  judicata  ^applies."  This  cannot  be 
regarded  as  a  denial  by  the  editor  of  the 
force  of  the  argument  based  on  the  heavier 
burden  of  proof  borne  by  the  state  in  a 
criminal  action,  for  the  note  (page  23) 
adopts  this  language  from  his  work  on 
Judgments:  "A  judgment  in  a  civil  case 
must  generally  be  excluded  from  evidence 
in  a  criminal  prosecution,  because  the  par- 
ties are  not  the  same;  and  were  they  the 
same,  it  would  be  improper  to  receive  a 
judgment  in  a  civil  cose  as  evidence  of 
the  commission  of  a  crime  of  which  the 
defendant  is  accused,  for  the  reason  that 
such  judgment  may  be  founded  on  a  mere 
preponderance  of  evidence,  not  sufficient  to 
satisfy  the  jury  beyond  a  reasonable  doubt.'' 
Freeman,  Judgm.  §  319a. 

In  the  preceding  section  the  author  indi- 
cated his  view  that  on  principle  the  rule 
should  work  both  ways,  saying:  "Even 
where  the  parties  are  the  same,  there  seems 
to  be  an  injustice  in  admitting  an  acquittal 
in  a  criminal  prosecution  in  evidence  in  a 
civil  action,  because,  to  procure  a  conviction 
in  a  criminal  prosecution,  the  jury  must  be 
convinced  beyond  a  reasonable  doubt;  while 
in  a  civil  action  it  is  their  duty  to  find 
according  to  the  preponderance  of  evidence.'' 
Freeman,  Judgm.  §  319. 

The  cases  cited  in  support  of  the  second 


sentence  quoted  from  the  note,  nside  from  a 
few  that  have  already  been  commented  up* 
on,  either  involve  the  use  in  one  criminal 
action  of  a  judgment  obtained  in  another, 
or  announce  the  doctrine,  which  this  court 
has  already  repudiated  (Slate  v.  Bcvill,  79 
Kan.  624,  131  Am.  St.  Rep.  345,  100  Pac. 
476,  17  A.  &  E.  Ann.  Cas.  753),  that  per- 
jury cannot  be  punished  if  committed  by 
the  defendant  in  a  criminal  action  in  a  suc- 
cessful attempt  to  procure  an  acquittal. 

The  higher  standard  of  proof  required  of 
the  plaintiff  in  a  criminal  action  is  so  fre- 
quently mentioned  in  discussions  of  the  doc- 
trine of  res  judicata,  that  its  bearing  on  the 
subject  may  be  said  to  be  generally  recog- 
nized. True,  its  mention  is  often  associat- 
ed with  other  matters  that  would  alone  be 
controlling.  But  this  difference  between 
civil  and  criminal  litigation  is  eitlier  with- 
out any  significance  at  all  in  this  connec- 
tion, or  it  is  decisive,  and  of  itself  pre- 
vents either  party  to  an  action  from  being 
concluded  therein  by  a  previous  judgment 
obtained  in  a  proceeding  where  t\\e  rule  of 
evidence  was  less  favorable  to  him.  We 
think  upon  principle  and  authority  an  ac- 
quittal in  a  criminal  case  does  not  for  all 
purposes  amount  to  an  adjudication  against 
the  state  that  the  defendant  did  not  com- 
mit the  acts  charged  against  him.  What  a 
verdict  of  not  guilty  really  decides  is  that 
the  evidence  does  not  e.\.clude  every  reason- 
able doubt  of  the  defendant's  guilt.  If  in 
the  present  case  the  injunction  action  had 
been  tried  first,  it  would  hardly  be  seriously 
contended  that  a  judgment  for  the  plaintiff 
would  bar  a  defense  in  the  criminal  action. 
A  sufficient  reason  why  the  defendant  would 
not  be  concluded  by  the  result  in  the  civil 
case  is  that  his  guilt  would  not  have  been 
established  beyond  a  reasonable  doubt.  The 
consideration  that  protec/s  him  against  the 
plea  of  res  judicata  in  th^i  one  case  deprives 
him  of  its  benefit  in  the  other. 

The  purpose  of  the  injunction  action 
against  the  defendants  is  not  to  punish  them 
for  having  violated  the  law,  but  to  place 
them  under  an  added  obligation  to  refrain 
from  its  violation  in  the  future.  It  is  a 
civil,  not  a  criminal  or  even  quasi  criminal, 
proceeding.  The  state  is  entitled  to  a 
judgment,  if  it  establishes  its  case  by  a 
preponderance  of  the  evidence.  The  acquit- 
tal in  the  criminal  action  is  therefore  not 
a  bar. 

The  suggestion  is  made  that  the  judg- 
ment appealed  from  is  not  subject  to  review, 
because  the  trial  court  found  against  the 
plaintiff  on  conflicting  testimony.  The  de- 
cision, however,  is  expressly  based  upon  the 
result  of  the  criminal  prosecution,  and  not 
upon  the  court's  view  of  the  weight  of  th« 
evidence. 
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Dec., 


The  judgment  is  reversed^  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  February  11,  1911: 

In  a  petition  for  a  rehearing  attention  is 
called  to  the  recent  case  of  Chantangco  v. 
Abaroa,  218  U.  S.  476,  484,  486,  55  L.  ed. 
1116,  1119,  1120,  31  Sup.  Ct.  Rep.  34,  36,  37. 
There  the  court  held  an  acquittal  upon  a 
criminal  charge  to  be  a  bar  to  the  recovery 
of  damages  occasioned  by  the  same  unlawful 
act.  The  decision,  however,  turned  upon  a 
peculiarity  of  the  law  of  the  Philippine  Is- 
lands, in  virtue  of  which  "a  judgment  of  con- 
viction was  essential  to  an  action  for  in- 
demnification." After  stating  the  substance 
of  the  local  statutes,  the  opinion  continues: 
''The  foregoing  considerations  eliminate  any 
question  of  tlie  effect  of  such  a  judgment  of 
acquittal  under  the  principles  of  the  com- 
mon law." 

The  petition  for  a  rehearing  also  urges 
that  the  injunction  action  here  involved  is 
in  its  essential  nature  penal,  because  the 
statute  requires  an  unsuccessful  defendant 
to  pay  the  plaintiff's  attorney's  fee.  Grant- 
ing that  this  requirement  is  justified  only 
on  the  theory  that  a  wrong  to  the  public  has 
been  committed,  the  attorneys'  fee  is  not 
strictly  and  solely  a  penalty.  It  is  also 
compensatory.  See  Atchison,  T.  &  S.  F. 
R.  Co.  V.  State,  22  Kan.  1,  16,  16.  More- 
over, the  object  of  the  injunction  action 
is  not  to  exact  the  payment  of  the  attor- 
ney's fee.  That  is  merely  incidental.  The 
purpose  is  not  punishment  for  a  past  of- 
fense,  but   security   against  its  repetition. 

All  the  Justices  concur,  except  West,  J., 
who  did  not  sit. 


MINNESOTA  SUPREME  COURT. 

SEVER  PETERSON,  Appt., 
v. 

ELIAS  STEENERSON,  Respt. 
(—  Minn.  — ,  120  N.  W.  147.) 

liiliel  —  privilege  —  official  reports. 

1.  The  general  rule  that  libelous  or  slan- 
derous statements  uttered  and  published  in 
the  course  of  judicial  or  legislative  proceed- 
ings are  absolutely  privileged  does  not  ex- 
tend or  apply  to  public  officers  in  general. 

Same  —  quail  fled  privilege. 

2.  Libelous  publications  contained  in  re- 

Headnotes  by  Brown,  J, 
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ports  of  public  officers  other  than  in  judicial 
or  legislative  proceedings  are  only  qualified- 
ly  privileged. 

Same  —  burden  of  proof. 

3.  In  such  case  the  official  character  of 
the  report  prima  facie  protects  the  officer* 
and  the  burden  is  upon  the  person  claiming 
to  have  been  libeled  to  prove  the  falsity  of 
the  report  and  the  malice  of  the  author 
thereof. 

(December  23,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  loss  of  position  as  a 
rural  mail  carrier  alleged  to  have  been 
caused  by  false  charges  of  the  postmaster. 
Reversed. . 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Rowe  for  appellant. 

Mr.  A.  A.  Miller,  for  respondent: 

The  report  to  the  Postmaster  General 
was  absolutely  privileged. 

25  Cyc.  Law  &  Proc.  p.  384;  Dawkins  v. 
Paulet,  L.  R.  5  Q.  B.  94;  Spalding  v.  Vilas, 
161  U.  S.  483,  40  L.  ed.  780,  16  Sup.  Ct. 
Rep.  631;  Gardner  v.  Anderson,  Fed.  Cas. 
No.  5,220;  De  Arnaud  v.  Ainsworth,  24  App. 
D.  C.  167,  6  L.R.A.(N.S.)  163;  Randall  v. 
Brigham,  7  Wall.  523,  19  L.  ed.  285;  Brad- 
ley V.  Fisher,  13  Wall.  335,  20  L.  ed.  640; 
Yates  V.  Lansing,  5  Johns.  282;  Dawkins 
V.  Rokeby,  L.  R.  8'Q.  I^.  255;  Thorn  v. 
Blanchard,  6  John«.  508;  Larkin  v.  Noonan, 
19  Wis.  83;  Jenninge  v.  Paine,  4  Wis.  358; 
Lake  v.  King,  1  Wms.  Saund.  120;  Starkie, 
Slander,  240;  O'Donaghue  v.  M'Govern,  23 
Wend.  26;  Hastings  v.  Lusk,  22  Wend. 
410,  34  Am.  Dec.  330;  Gilbert  v.  People,  1 
Denio,  41,  43  Am.  Dec.  646;  Garr  v.  Sel- 
den,  4  N.  Y.  91;  Hartsock  v.  Reddick,  6 
Blackf.  255,  38  Am.  Dec.  141. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  from  an  order  sustaining  a  gen- 
eral demurrer  to  plaintiflf's  complaint.  The 
complaint  alleges  that  during  the  times 
stated  therein  plaintiff  was  a  duly  appoint- 
ed, qualified,  and  acting  rural  delivery  mail 

Note.  —  Official  r'»port  by  executive  or  ad- 
ministrative officer  as  privileged  communi- 
cation, see  note  to  De  Arnaud  v.  Ainsworth, 
5  L.R.A.(N.S.)  163. 

As  to  privileged  character  of  complaints 
to  public  officer  against  subordinates,  see 
note  to  Jozsa  v.  Moroney,  27  I>.R.A.(N.S.) 
1041. 

As  to  the  general  subject  of  liability  for 
giving  or  refusing  information  affecting  the 
character  or  reputation  of  servant,  see  note 
to  Wabash  R-  Co.  v.  Yoiuig,  4  i;4JM^CN.S.> 
1091, 
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carrier  of  the  United  States  Postoffice  De- 
partment, stationed  at  Crookston,  this 
state;  that  defendant  was  the  duly  qualified 
and  acting  postmaster  at  Crookston;  that 
during  the  early  part  of  the  year  1000  de- 
fendant set  about  to  secure  the  removal  of 
plaintiff  from  his  position  as  rural  carrier, 
and,  to  effectuate  his  purpose  and  design, 
maliciously,  wantonly,  and  falsely  made, 
published,  and  preferred  certain  false,  ma- 
licious, and  fraudulent  charges  of  and  con- 
cerning plaintiff  to  the  Postmaster  General, 
at  Washington,  District  of  Columbia.  The 
charges  so  made  are  set  out  in  the  com- 
plaint, and  impute  to  plaintiff  misconduct 
in  his  office,  and  conduct  detrimental  to 
the  best  interests  of  the  service,  and  were, 
if  true,  sufficient  cause  for  his  removal  from 
office.  The  complaint  then  alleges  that  the 
charges  so  made  were  in  all  respects  false 
and  untrue,  and  known  to  defendant  to  be 
false  when  so  made  by  him.  It  further  al- 
leges that,  acting  upon  the  charges,  the 
Postoffice  Department  removed  plaintiff 
from  office. 

Plaintiff  claims  the  right  to  recover,  not 
for  any  injury  to  his  name  or  reputation, 
but  for  the  loss  of  his  position.  And 
though  the  action  is  not,  strictly  speaking, 
one  for  libel,  the  rights  and  liabilities  of 
the  parties  respecting  the  question  here 
presented  are  controlled  by  the  rules  of  law 
applicable  to  that  subject.  It  is  contended 
by  defendant,  and  upon  this  theory  the 
learned  trial  court  sustained  the  demurrer 
to  the  complaint,  that  the  report  to  the 
Postmaster  General,  having  been  made  by 
defendant  in  the  due  discharge  of  his  of- 
ficial duties  as  postmaster,  is  absolutely 
privileged,  irrespective  •  of  the  motive 
prompting  it.  This  contention  presents  the 
principal  question  discussed  by  counsel. 
We  assume,  in  disposing  of  the  case,  the 
correctness  of  the  contention  that  defend- 
ant made  the  report  in  the  performance  of 
his  official  duties. 

It  is  a  rule  of  general  application  in  this 
country  that  libelous  or  slanderous  matter 
published  in  the  due  course  of  judicial  or 
legislative  ^  proceedings  is  absolutely  privi- 
leged, and  will  not  support  an  action,  al- 
though made  maliciously  and  with  knowl- 
edge of  its  falsity,  if  pertinent  or  relevant 
to  the  issues  in  litigation  or  matter  under 
inquiry.  25  Cyc.  Law  &  Proc.  p.  370; 
Sheppard  v.  Bryant,  191  Mass.  601,  78  N. 
E.  394,  6  A.  &  E.  Ann.  Cas.  802.  The 
rule  is  broad  and  comprehensive,  inckiding 
within  its  scope  all  proceedings  of  a  judi- 
cial nature,  whether  pending  in  some  court 
of  justice,  or  other  tribunal  or  officer 
clothed  with  judicial  or  quasi  judical  pow- 
ers, and  all  legislative  bodies,  state  or  mu- 
nicipal. In  cases  of  other  publications  of 
31  L.R.A.(N.S.) 


libelous  or  slanderous  matter,  there  may  be 
a  qualified  privilege,  depending  upon  the 
nature  of  the  publication  and  its  purpose, 
and  the  occasion  of  its  publication.  With- 
in this  class  come  communications,  like 
that  at  bar,  by  a  public  officer  in  the  dis* 
charge  of  his  official  duties.  26  Cyc.  Law 
&  Proc.  p.  387,  and  cases  cited.  The  priv- 
ilege, however,  is  not  absolute,  and  if  the 
communication  contain  matters  which  are 
false,  and  known  to  be  false,  and  be  ma- 
liciously made,  the  privilege  ceases,  and 
recovery  may  be  had.  Though  the  rule  is 
much  broader  in  England,  the  courts  of 
this  country  have  been  disinclined  to  ex- 
tend it  beyond  judicial  and  legislative  pro- 
ceedings. An  apparent  departure  was  made 
by  the  Supreme  Court  of  the  United  States 
in  Spalding  v.  Vilas,  161  U.  S.  483,  40  L.  ed. 
780,  16  Sup.  Ct.  Rep.  031,  where  the  Post- 
master General  was  held  not  liable  for 
statements  made  by  him  in  a  report  made 
in  the  performance  of  his  official  duties. 
There,  perhaps,  can  be  no  criticism  of  that 
decision  as  applied  to  the  head  of  one  of 
the  executive  departments  of  government; 
but  the  propriety  of  making  the  rule  uni- 
versal, and  extending  it  to  all  public  of- 
ficers, may  well  be  doubted.  See  note  to 
De  Arnaud  v.  Ainsworth,  5  L.R.A.(N.S.) 
163,  where  the  authorities,  pertinent  to  the 
subject  are  collected.  The  Spalding  Case 
supports  defendant's  contention^  if  the  rule 
there  laid  down  is  to  be  extended  and  ap- 
plied to  public  officers  generally. 

We  are  of  the  opinion  that  the  rule  of 
absolute  privilege  should  be  coiiHned  to  its 
present  limited  application,  and  should  not 
be  extended  to  a  case  like  that  at  bar.  The 
case  is  therefore  controlled  by  the  rule  of 
qualified  privilege,  and  by  that  defendant's 
liability  must  be  tested.  Hemniens  v.  Nel- 
son, 138  N.  Y.  517,  20  L.R.A.  440,  34  N.  E. 
342.  The  privilege  being  qualified,  the  fact 
that  the  communication  was  made  to  the 
Postmaster  General  in  the  performance  of 
defendant's  official  duties  prima  facie  pro- 
tects him,  and  the  burden  of  proving  the 
falsity  of  the  charges  and  the  malicious 
motive  of  defendant  rests  upon  plaintiff. 
The  scienter  is  sufficiently  charged  in  the 
complaint,  and,  within  the  rule  and  for  the 
reasons  stated,  we  hold  that  a  cause  of  ac- 
tion is  stated.  Wabash  R.  Co.  v.  Young, 
4  L.R.A.(N.S.)  1091,  and  note  162  Ind.  102, 
69  N.  E.  1003. 

The  matters  referred  to  in  the  fourth 
and  fifth  subdivisions  of  defendant's  brief 
may  arise  upon  the  trial,  but  cannot  1>e 
disposed  of  upon  demurrer.  The  facts  made 
the  basis  of  the  points  there  discussed  do 
not  appear  upon  the  face  of  the  complaint. 
Nor  are  we  to  be  understood  as  holding 
that  proceedings  for   the  removal   of  pub- 
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lie  oflicers  for  misconduct  are  not  as  a  mat- 
ter of  law  in  their  nature  judicial  or  with- 
out the  rule  of  absolute  privilege.  Larkin 
V.  Noonan,  10  Wis.  83.  So  far  as  appears 
from  the  allegations  of  the  complaint,  no 
such  proceeding  was  pending,  and  we  are 
bound  to  assume  that  the  conduct  of  defend- 
ant was  voluntary  and  malicious,  and  that 
the  charges  made  were  to  his  knowledge 
false  and  untrue.  The  complaint  alleges 
that  the  charges  so  made  were  the  basis  of 
the  order  removing  plaintiff  from  his  posi- 
tion, and  were  therefore  the  proximate 
cause  of  the  injury  complained  of.  The  na- 
ture of  plaintiff's  tenure  of  office,  whether 
during  good  behavior,  under  the  civil  serv- 
ice rules  of  the  Federal  government,  and 
subject  to  removal  only  for  cause,  is  a 
question  proper  for  consideration  on  the 
trial,  as  bearing  upon  the  measure  of  dam- 
ages. 
Order  reversed. 
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JOHN  FRANK,  Respt., 
v. 

VILLAGE  OF  WARSAW,  Appt. 

(198  N.  Y.  463,  92  N.  E.  17.) 

Municipal  corporation  —  peanut  roast- 
er —  sidewallc  obstruction. 

A  village  whose  trustees  fail  for  weeks  to 
interfere  with  the  maintenance  of  a  peanut 
roaster  upon  a  sidewalk,  with  knowledge 
that  there  is  danger  of  its  explosion  and  con- 
sequent injury  to  travelers,  is  liable  for  in- 
jury to  a  passer-by 'through  explosion  of  the 
machine. 

(Werner,  J.,  dissents.) 

(May  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Wyoming 
County  in  plaintiff^s  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  for  which  defendant  was  alleged  to 
be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note.  —  Upon  the  question  as  to  the  lia- 
bility of  municipal  corporation  for  permit- 
ting obstruction  to  be  placed  in  street,  see 
note  to  McKim  v.  Philadelphia,  19  L.R.A. 
(N.S.)  506.  As  to  liability  of  municipal 
corporation  for  defects  or  obstructions  in 
streets,  see  note  to  Elam  v.  Mt.  Sterling, 
20  L.R.A  (N.S.)  612.  As  to  liability  of 
townships  for  defects  in  highwavs,  see  note  ' 
to  James  v.  Wellston  Twp.  13  L*.R.A.(N.S.) 
1219. 
31  L.R.A.(N.S.) 


Mr.  Elmer  E.   Cliarlen,  for  appellant: 

The  liability  of  the  municipality  for  fail- 
ing to  remove  an  obstruction  from  the 
street  after  notice,  which  is  not  authorized 
by  it,  is  based  solely  on  the  duty  of  the 
municipal  authorities  to  keep  the  streets 
in  such  repair  that  they  may  be  safely 
traveled,  and  on  the  fact  that  the  obstruc- 
tion is  treated  as  a  defect  in  the  street 
itself. 

Hume  v.  New  York,  74  N.  Y.  271. 

There  must  be  wilful  misconduct  or  cul- 
pable  neglect  to  create  liability. 

Hunt  V.  New  York,  109  N.  Y.  134,  16 
N.  E.  320;  Danaher  v.  Brooklyn,  119  N.  Y. 
241,  7  L.R.A.  592,  23  N.  E.  745. 

The  placing  of  the  vending  machine  where 
it  was  located  was  not  an  unlawful  act, 
and  did  not  make  it  a  nuisance  per  80,  and 
in  such  case  when  the  danger  to  the 
traveler  is  not  in  the  obstruction  itself,  but 
results  from  the  acts  or  negligence  of  a 
third  party  in  the  use  of  a  street,  the 
municipality  is  not  liable. 

Fox  V.  Manchester,  183  N.  Y.  148,  2 
L.R.A.(NJS.)  474,  75  N.  E.  1116;  Howard 
V.  Robbins,  1  Lans.  63;  Griffith  v.  McC\a- 
lum,  46  Barb.  561;  Tinker  v.  New  York,  0. 
&  W.  R.  Co.  157  N.  Y.  321,  51  N.  E.  1031; 
Flynn  v.. Taylor,  127  N.  Y.  596,  14  L.R.A. 
556,  28  N.  E.  418;  Callanan  v.  Oilman,  107 
N.  Y.  360,  1  Am.  St.  Rep.  831,  14  N.  B. 
264;  Sweet  v.  Perkins,  115  App.  Div.  784, 
101  N.  Y.  Supp.  163;  Bieliiig  v.  Brooklyn, 
120  N.  Y.  98,  24  N.  E.  389;  Hume  v.  New 
York,  74  N.  Y.  274;  Leary  v.  Yonkers,  95 
App.  Div.  126,  88  N.  Y.  Supp.  829;  Landau 
V.  New  York,  180  N.  Y.  52,  105  Am.  St 
Rep.  709,  72  N.  E.  631. 

The  danger  to  the  traveler,  and  the  hurt 
to  the  plaintiff,  not  being  caused  by  an  un- 
lawful obstruotion,  but  by  the  acts  or  neg- 
ligence of  Coloross  in  using  the  street  for 
the  operation  of  the  peanut  roaster,  the 
village  is  nbi  liable. 

Fox  V.  Manchester,  183  N.  Y.  141,  2 
L.R.A.(N.S.)  474,  75  N.  E.  1116. 

A  village  is  liable  for  failing  to  remove 
an  obstruction  from  the  street  after  notice 
only  on  the  ground  of  negligence  in  permit- 
ting the  obstruction  to  remain  after  it 
should  have  caused  its  removal,  and  then, 
only  for  such  consequences  as  might  rea- 
sonably be  apprehended  on  account  of  the 
defective  condition  of  the  street  caused  by 
the  obstruction  itself. 

Hunt  V.  New  York,  109  N.  Y.  140,  16  N. 
E.  320;  Frankel  v.  New  York,  18  N.  Y.  S. 
R.  241,  2  N.  Y,  Supp.  294;  Studeor  v. 
Gouverncur,  15  App.  Div.  230,  44  N.  Y. 
Supp.  122;  Beltz  v.  Yonkers,  148  N.  Y.  70, 
42  N.  E.  401 ;  Sutphen  v.  North  Hempstead, 
80  Hun,  409,  30  N.  Y'.  Supp.  128;  Lane  v. 
Hancock,  142  N.  Y.  621,  37  N.  E.  473;  Hub- 
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bell  V.  Yonkers,  104  N.  Y.  439,  58  Am.  Rep. 
522,  10  N.  E.  858. 

The  liability  of  the  village  would  not  be 
the  same  where  it  directly  authorized  the 
use  of  the  street  for  the  operation  of  the 
machine  in  it  as  where  it  merely  f<iiled  to 
prevent  its  being  placed  and  used  there. 

Cohen  v.  New  York,  113  N.  Y.  532,  4 
L.R.A.  406,  10  Am.  St.  Rep.  506,  21  N.  E. 
700;  Speir  v.  Brooklyn,  139  N.  Y.  (5,  21 
L.R.A.  641,  36  Am.  St.  Rep.  664.  34  N.  E. 
727;  Landau  v.  New  York,  180  N.  Y.  48, 
105  Am.  St.  Rep.  709,  72  N.  E.  631;  Rogers 
V.  Binghamton,  101  App.  Div.  352,  92  N.  Y. 
Supp.  179;  Howard  v.  Brooklyn,  30  App. 
Div.  224,  61  N.  Y.  Supp.  1058;  Vina!  v. 
Dorchester,  7  Gray,  421. 

No  actionable  negligence  was  proved,  be- 
cause the  omission  of  duty  complained  of 
was  nothing  more  than  the  failure  of  the 
village  authorities  to  perform  a  police  duty 
or  governmental  function,  for  which  the  vil- 
lage is  not  liable. 

Rogers  v.  Binghamton,  101  App.  Div.  352, 
92  N.  Y.  Supp.  179;  Howard  v.  Brooklyn, 
30  App.  Div.  217,  51  N.  Y.  Supp.  1058; 
Toomey  v.  Albany,  38  N.  Y.  S.  R.  91,  14 
N.  Y.  Supp.  572;  Whittaker's  Smith,  Neg. 
248;  Levy  v.  New  York,  1  Sandf.  465;  Leon- 
ard V.  Hornellsville,  41  App.  Div.  107,  58 
N.  Y.  Supp.  266;  Barber  v.  Roxbury,  11 
Allen,  318;  O'Rourke  v.  Sioux  Falls,  4  S. 
D.  47,  19  L.R.A.  789,  46  Am.  St.  Rep.  760, 
54  N.  W.  1044;  Norristown  v.  Fitzpatrick, 
94  Pa,  121,  39  Am.  Rep.  771;  Robinson  v. 
Greenville,  42  Ohio  St.  625,  51  Am.  Rep. 
857;  Arms  v.  Knoxville,  32  111.  App.  604; 
Campbell  v.  Montgomery,  53  Ala.  527,  25 
Am.  Rep.  656;  Boyland  v.  New  York,  1 
Sandf.  27;  Pierce  v.  New  Bedford,  129  Mass. 
534,  37  Am.  Rep.  387;  Parmenter  v.  Marion, 
113  Iowa,  297,  85  N.  W.  90;  Vinal  v.  Dor- 
chester, 7  Gray,  421. 

The  placing  or  maintaining  of  the  ma- 
chine and  stand  upon  the  street  was  not 
the  proximate  cause  of  the  injury. 

Beltz  v.  Yonkers,  148  N.  Y.  70,  42  N.  E. 
401;  Beetz  v.  Brooklyn,  10  App.  Div.  382, 
41  N.  Y.  Supp.  1009;  Frank  v.  Warsaw, 
116  App.  Div.  623,  101  N.  Y.  Supp.  938; 
Murphy  v.  Leggett,  29  App.  Div.  315,  51 
N.  Y.  Supp.  472;  Laidlaw  v.  Sage,  158  N. 
Y.  101,  44  L.R.A.  216,  52  N.  E.  679. 

The  village  was  not  liable  for  failing  to 
guard  against  injury  which  it  could  not  rea- 
sonably anticipate. 

Beetz  V.  Brooklyn,  10  App.  Div.  382,  41 
N.  Y.  Supp.  1009;  Studeor  v.  Gouverncur, 
15  App.  Div.  230,  44  N.  Y.  Supp.  122; 
Sntphen  v.  North  Hempstead,  80  Hun,  409, 

30  N.  Y.  Supp.  128;  Lane  v.  Hancook,  142 
N.  Y.  521,  37  N.  E.  473;  Hubbell  v.  Yonkers, 
104  N.  Y.  439,  68  Am.  Rep.  522,  10  N.  E. 
858. 
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The  defect  in  the  street  caused  by  the 
obstruction  must  be  one  which  is  likely  to 
produce  the  result  complained  of. 

Studeor  v.  Gouverneur,  15  App.  Div.  230, 
44  N.  Y.  Supp.  122;  Burns  v.  Farmington, 
31  App.  Div.  364,  52  N.  Y.  Supp.  229. 

The  explosion  was  a  sudden,  unusual,  and 
unexplained  accident  which  the  trustees  of 
the  village  of  Warsaw  were  not  bound  to 
anticipate. 

Hoffart  V.  West  Turin,  90  App.  Div.  348, 
85  N.  Y.  Supp.  471,  affirmed  in  180  N.  Y. 
516,  72  N.  E.  1143. 

The  accident  resulted  from  an  interven- 
ing act,  to  wit,  the  act  of  Coloross  in 
causing  the  explosion,  and  the  village  is  not 
liable  for  his  acts. 

Murphy  v.  Leggett,  29  App.  Div.  315,  51 
N.  Y.  Supp.  472;  Laidlaw  v.  Sage,  158  N. 
Y.  101,  44  L.R.A.  216,  52  N.  E.  679. 

The  use  of  a  steam  engine  is  not  prima 
facie  a  nuisance  on  account  of  any  danger 
of  explosion. 

1  Hilliard,  Torts,  644;  Davidson  v.  Isham, 
9  N.  J.  Eq.  186. 

Mr.  £ugene  M.  Bartlett,  for  respond- 
ent: 

The  evidence  establishes  that  the  defend- 
ant negligently  permitted  the  creation  and 
maintenance  in  a  public  street  of  the  village 
of  W'arsaw,  of  an  unlawful  obstruction,  and 
that  the  same  became  and  was  a  public 
nuisance  and  a  defect  and  danger  therein. 

Frank  v.  Warsaw,  116  App.  Div.  625,  101 
N.  Y.  Supp.  938;  Cohen  v.  New  York,  113 
N.  Y.  532,  4  L.R.A.  406,  10  Am.  St.  Rep. 
506,  21  N.  E.  700;  Callanan  v.  Gilman,  107 
N.  Y.  532,  4  L.R.A.  406,  10  Am.  St.  Rep. 
264;  Davis  v.  New  York,  14  N.  Y.  524,  67 
Am.  Dec.  186;  Ring  v.  Cohoes,  77  N.  Y.  83, 
33  Am.  Rep.  574;  Rehberg  v.  New  York, 
91  N.  Y.  137,  43  Am.  Rep.  657;  Kunz  v. 
Troy,  104  N.  Y.  344,  58  Am.  Rep.  508,  10 
N.  E.  442;  Wells  v.  Brooklyn,  9  App.  Div. 
61,  41  N.  Y.  Supp.  143. 

Not  only  was  the  peanut  roaster  an  ob- 
struction in  the  street,  but  its  maintenance 
therein  exposed  the  passers-by  to  the  dan- 
ger of  an  explosion  or  contact  with  its  ma- 
chinery while  in  operation,  and  was  thus 
a  public  nuisance  by  statute  as  well  as 
common  law. 

Johnson  v.  New  York,  186  N.  Y.  146,  116 
Am.  St.  Rep.  545,  9  A.  &  E.  Ann.  Cas.  824; 
Speir  v.  Brooklyn,  139  N.  Y.  6,  21  L.R.A. 
641,  36  Am.  St.  Rep.  664,  34  N.  E.  727; 
Landau  v.  New  York,  180  N.  Y.  48,  105  Am. 
St.  Rep.  709,  72  N.  E.  631. . 

A  municipality  is  liable  for  the  omission 
of  its  officers  to  cause  the  abatement  of  a 
nuisance  in  a  public  street. 

Conrad  v.  Ithaca,  16  N.  Y.  158;  Weet  v. 
Brockport,  16  N.  Y.  161;  Saulsbury  v.  Ith- 
aca, 94  N.  Y.  27,  46  Am.  Rep.  122;  Nelson 


678 


NEW  YORK  COURT  OF  APPEALS. 


^Iat, 


V.  Canisteo,  100  N.  Y.  89,  2  N.  E.  473;  Mc- 
Sherry  v.  Canandaigua,  129  N.  Y.  616,  29 
N.  E.  821;  Sewell  v.  Cohoes,  75  N.  Y.  45; 
31  Am.  Rep.  418;  Ring  v.  Cohoes,  77  N.  Y. 
83 ;  Rehberg  v.  New  York,  91  N.  Y.  137,  43 
Am.  Rep.  657;  Kunz  v.  Troy,  104  N.  Y.  344, 
68  Am.  Rep.  508,  10  N.  E.  442;  Jorgensen  v. 
Squires,  144  N.  Y.  280,  39  N.  E.  373;  Can- 
andaigua y.  Foster,  81  Hun,  150,  30  N.  Y. 
Supp.  686;  Kuechenmeister  v.  Brown,  13 
Misc.  139,  34  N.  Y.  Supp.  180. 

The  fact  that  the  nuisance  was  main- 
tained during  business  hours  only,  and 
when  there  was  greater  danger  to  persons 
using  the  street,  does  not  relieve  the  de- 
fendant from  the  duty  of  suppressing  it. 

Murphy  v.  Leggett,  29  App.  Div.  310,  51 
N.  Y.  Supp.  472;  Kunz  v.  Troy,  104  N.  Y. 
344,  58  Am.  Rep.  508,  10  N.  E.  442. 

The  fact  that  the  machine  or  nuisance 
was  in  apparent  good  order  did  not  relieve 
the  defendant  from  the  duty  of  abating  it. 

Ring  V.  Cohoes,  77  N.  Y.  83;  Rehberg  v. 
New  York,  91  N.  Y.  145,  43  Am.  Rep.  657. 

The  suppression  and  abatement  of  the 
nuisance  was  a  ministerial  act,  and  not  the 
exercise  of  governmental  functions  or  police 
powers. 

Weet  V.  Brockport,  16  N.  Y.  163. 

The  fact  that  Coloross,  through  the  con- 
veyance to  him,  claimed  title  to  the  cen- 
ter of  Main  street,  did  not  authorize  hini 
to  exclude  or  interfere  with  the  public  use 
of  the  street,  or  give  him  any  special  priv- 
ileges therein. 

15  Am.  &  Eng.  Enc.  Law,  p.  492;  Cal- 
lanan  v.  Gilman,  107  N.  Y.  365,  1  Am.  St. 
Rep.  831,  14  N.  E.  264;  Richardson  &  B. 
Co.  V.  Barstow  Stove  Co.  36  N.  Y.  S.  R. 
983,  13  N.  Y.  Supp.  358. 

The  maintenance  of  the  peanut  roaster 
in  the  street  was  the  proximate  cause  oT 
the  injury  to  plaintiff. 

Murphy  v.  Leggett,  29  App.  Div.  310,  51 
N.  Y.  Supp.  472;  Cohen  v.  New  York,  113 
N.  Y.  532,  4  L.R,A.  406,  10  Am.  St.  Rep. 
506,  21  N.  E.  700;  Ehrgott  v.  New  York, 
96  N.  Y.  281,  48  Am.  Rep.  622;  Ring  v. 
Cohoes,  77  N.  Y.  83;  Ivory  v.  Deerpark,  116 
N.  Y.  476,  22  N.  E.  1080;  Phillips  v.  New 
York  C.  &  H.  R.  R.  Co.  127  N.  Y.  657,  27 
N.  E.  978;  Wells  v.  Brooklyn,  9  App.  Div. 
61,  41  N.  Y.  Supp.  143;  Kunz  v.  Troy,  104 
N.  Y.  344,  58  Am.  Rep.  508,  10  N.  E.  442. 

Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  has  lost  both  of  his  eyes 
by  reason  of  the  explosion  of  the  boiler 
of  a  patent  steam  peanut  roaster  and  pop 
corn  heater  on  a  public  street  in  the  vil- 
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lage  of  Warsaw.  This  machine  was  sup- 
ported by  wheels,  and  the  owner  was  per- 
mitted by  the  trustees  of  the  village  to 
maintain  it  stationed  in  the  street  in  front 
of  a  shop  where  he  vended  fruit  and  candy. 
It  had  obstructed  the  highway  at  this  place 
for  many  weeks  before  the  accident,  to  the 
personal  knowledge  of  all  the  village  trus- 
tees, a  majority  of  whom  admitted  upon 
the  witness  stand  that  they  were  aware 
that  such  a  machine  was  likely  to  explode 
unless  properly  constructed  and  carefully 
operated.  For  their  negligence  in  sanction- 
ing its  maintenance  there  under  these  cir- 
cumstances, the  village  municipality  has 
been  held  liable  in  the  present  action  to 
the  extent  of  $10,000  damages  awarded  by 
the  jury  to  the  plaintiff. 

We  think  that  this  judgment  must  be 
sustained  upon  the  authority  of  Cohen  v. 
New  York,  113  N.  Y.  532,  4  L.R.A.  406,  10 
Am.  St.  Rep.  506,  21  N.  E.  700,  and  the 
two  cases  of  Wells  v.  Brooklyn,  9  App.  Div. 
61,  41  N.  Y.  Supp.  143,  appeal  dismissed  in 
158  N.  Y.  699,  53  N.  E.  1113,  Wells  v.  New 
York,  45  App.  Div.  623,  60  N.  Y.  Supp.  802, 
Wells  V.  Brooklyn,  21  App.  Div.  626,  47  N. 
Y.  Supp.  1151,  affirmed  in  162  N.  Y.  657,  57 
N.  E.  1128.  The  presence  of  the  peanut 
roaster  in  the  public  street,  stationed  there, 
as  it  was,  from  early  morning  until  late  at 
night,  undoubtedly  constituted  an  unlawful 
obstruction,  just  as  the  grocery  wagon  did 
in  the  Cohen  Case,  and  the  show  case  in 
the  Wells  suits.  It  is  argued  that  its  ob- 
structive character  was  not  the  cause  of 
the  injury  to  the  plaintiff,  which  was  at- 
tributable rather  to  its  explosive  character. 
In  Cohen  v.  New  York,  supra,  the  injury 
was  due  to  the  fall  of  the  thills  of  a  gro- 
cery wagon  stored  in  the  street,  and  it  was 
urged  that  if  the  thills  had  not  been  negli- 
gently tied  up  they  would  not  have  fallen 
and  killed  the  plaintiff's  intestate.  To  this 
Judge  Peckham  answered  that  that  was 
simply  the  way  in  which  the  accident  oc- 
curred, by  reason  of  the  presence  of  the 
obstruction.  "There  is  always  reasonable 
ground  for  apprehending  accidents  from  ob- 
structions in  a  public  highway,  and  any 
person  who  wrongfully  places  them  there, 
or  aids  in  so  doing,  must  be  held  responsible 
for  such  accidents  as  occur  by  reason  of 
their  presence.  The  obstruction  in  such 
case  must  be  regarded,  within  the  mean- 
ing of  the  law  on  the  subject,  as  the  proxi- 
mate cause  of  the  damage."  Page  538  of 
113  N.  Y. 

The  trial  judge  accordingly  charged  the 
jury  that  the  presence  of  the  peanut  roaster 
in   the    village   street    was   the   proximate 
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cause  of  the  injury  to  the  plaint  iff,  and  that 
the  peanut  roaster  was  wrongfully  in  the 
highway;  but  he  also  distinctly  instructed 
them  that  these  facts  did  not  suflice  to  ren- 
der the  defendant  liable.  They  were  told 
that  the  question  for  tliera  to  determine 
was  whether  the  village  officiais,  charged 
with  the  duty  of  keeping  the  streets  clear 
from  dangerous  obstructions,  knew  or  ought 
to  have  known,  under  all  the  circumstances, 
that  there  was  danger  of  an  explosion  and 
consequent  danger  to  travelers  and  passers 
along  the  street.  If  such  was  the  case,  the 
village  was  liable  for  the  consequences  o'* 
the  explosion;  but  if  it  was  "a  matter  that 
could  not  reasonably  be  anticipated  by  pru- 
dent men,"  then  the  plaintiff's  case  failei. 

The  vital  issue  was  thus  correctly  sub- 
mitted to  the  jury.  The  learned  judge  ad- 
hered substantially  to  this  view  of  the  law 
in  dealing  with  the  defendant's  numerous 
requests  to  charge,  and  we  find  no  error 
either  in  passing  upon  these  requests  or  in 
the  principal  instructions  given,  which 
would  justify  a  reversal.  The  judgment 
must  therefore  be  affirmed. 

It  should  be  distinctly  understood  that 
the  principle  underlying  the  affirmance  of 
the  judgment  in  this  case. has  no  applica- 
tion to  vehicles  in  their  ordinary  and  rea- 
sonable use  as  such.  The  roadway  of  every 
public  street  is  designed  to  be  used  by  vehi- 
cles in  passing  and  repassing  from  place  to 
place,  and  vehicles  may  be  halted  either  for 
the  convenience  or  pleasure  of  their  owners 
or  occupants,  as  they  are  customarily  em- 
ployed in  the  community.  Familiar  in- 
stances are  the  waiting  of  a  doctor's  car- 
riage during  his  attendance  upon  a  patient, 
or  the  halting  of  an  automobile  before  a 
residence  or  place  of  business.  No  one 
wouH  think  of  treating  even  a  prolonged 
occupancy  of  the  street  under  such  circum- 
stances as  an  unlawful  obstruction,  so  far 
as  to  charge  the  municipality  with  liabil- 
ity for  not  causing  its  removal.  It  is  only 
when  the  occupation  is  so  protracted  as  to 
possess  an  clement  of  permanency  that  its 
obstructive  character  makes  it  the  duty  of 
the  municipal  authorities  to  remove  it. 
This  steam  peanut  roaster  was  not  in  any 
true  sense  a  highway  vehicle  merely  because 
it  rested  upon  wheels  and  could  thus  be 
readily  moved  from  place  to  place.  It  was 
utilized  as  a  permanent  stand  at  which  pea- 
nuts could  be  roasted  and  vended  in  a  pub< 
lie   street. 

Ciillcn,  Ch.  J.,  and  Halglit,  Vann,  Hls- 
cock,  and  Chase,  JJ.,  concur. 

Werner,  J.,  dissents. 
31  L.R.A.{X.S.) 
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Arbitration  —  ratification  —  beginning 
action. 

1.  The  mere  issuance  of  a  summons  upon 
a  cause  of  action  which  has  been  submitted 
to  arbitration  does  not  effect  a  revocation  of 
the  arbitration,  where  neither  a  complaint 
nor  other  paper  giving  notice  of  the  char- 
acter of  the  action  is  filed  until  after  tho 
award    is   made. 

Same  —  attack  —  admission. 

2.  An  award  cannot  be  attacked  because 
not  warranted  by  the  terms  of  the  submis- 
sion, by  one  who  has  admitted  of  record 
that  the  award  passed  upon  the  matters 
submitted. 

(September  14,  1910.) 

Note.  — >  Bringing  suit  before  award  as 
revocation  of  submiaaion  to  arbitra* 
tion. 

No  case  other  than  Williams  v.  Bban- 
NINO  Mfg.  Co.  has  been  found  in  which  the 
question  of  revocation  of  a  submission  to 
arbitration,  by  bringing  action  for  the 
same  cause  as  that  submitted,  has  turned 
upon  the  point  that  award  was  rendered 
before  proper  notice  of  the  character  of 
the  suit  was  served  upon  the  other  party 
to  the  agreement. 

Cases  involving  the  question  of  waiver 
of  a  stipulation  contained  in  a  policy  of 
insurance  for  arbitration  of  the  amount  of 
loss,  which  involve  the  question  whether 
arbitration  is  a  condition  precedent  to 
maintaining  an  action  thereon,  are  express- 
ly excluded  from  this  note;  attention  be- 
ing called  to  the  notes  to  CIraham  v.  Cer- 
nian  American  Ins.  Co.  15  L.R.A.(N.S.) 
1055,  1072,  and  German- American  Ins.  Co. 
V.  Jerrils,  28  L.R.A.(N.S.)  105,  where  that 
question  is  considered. 

Attention  is  called,  however,  to  the  fol- 
lowing cases,  which  hold  that  a  stipulation 
for  arbitration  is  waived  by  bringing  ac- 
tion on  a  policy  of  insurance:  Reed  v. 
Washington  F.  &  M.  Ins.  Co.  138  Mass. 
672;  Nurney  v.  Fireman's  Fund  Ins.  Co. 
63  Mich.  633,  30  N.  W.  350;  Commercial 
Union  Assur.  Co.  v.  Hocking,  115  Pa.  407, 
2  Am.  St.  Rep.  562,  8  Atl.  589;  Needy  v. 
German  American  Ins.  Co.  197  Pa.  460,  47 
Atl.  739;  Snodgrass  v.  davit,  28  Pa.  221; 
Knipe  v.  Livingston,  19  Montg.  Co.  L.  Rep. 
17. 

It  has  been  held  that  the  bringing  of  an 
action  before  award  was  rendered  consti- 
tutes a  revocation  of  a  submission  of  a 
controversy  to  arbitration.  Peters  v.  Craig, 
6  Dana,  307. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Hertford 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
a  contract  to  operate  defendant's  lumber 
plant.     Reversed. 

Civil  action  for  damages  for  breach  of 
contract  in  writing  in  which  plaintiffs  ob- 
ligated for  certain  consideration  to  operate 
defendant's  lumber  plant  at  Ahoskie,  in 
Hertford  county,  and  to  cut  into  logs  the 
standing  timber  of  defendant,  and  manufac- 
ture them  into  lumber  at  said  plant.  In 
October,  1904,  these  parties  entered  into 
another  contract,  modifying  and  changing 
some  of  the  provisions  of  the  contract  of 
1001.  In  the  contract  of  1004  the  following 
provision  is  incorporated:  "Section  9.  It 
18  further  understood  and  agreed,  in  the 
event  of  any  future  misunderstanding  or 
disagreement  between  the  parties  hereto  as 
to  the  contract  of  1  March,  1901,  or  as  to 
any  modifications  of  the  same  herein  con- 
tained, that  the  matter  shall  be  settled  by 
arbitrators,  to  be  selected,  one  by  the  Bran- 
ning  Manufacturing  Company,  and  one  by 


the  said  J.  T.  Williams  &  Brother,  and  tha 
third  by  the  two,  who  shall  hear  and  de- 
termine the  same,  and  whose  award  shall 
be  accepted  as  final  between  the  parties, 
and  faithfully  performed  by  each."  Dis- 
agreements having  arisen,  the  matters  in 
controversy  were  submitted  to  arbitrators 
on  20  February,  1906,  in  accordance  with 
the  agreements.  After  the  controversy  had 
been  heard  by  the  arbitrators,  but  before 
they  rendered  their  award,  to  wit,  1  Jan- 
uary, 1907,  this  action  was  commenced  to 
recover  the  damages  for  the  breach  of  the 
aforesaid  contract.  It  is  admitted  in  the 
"facts  agreed"  that  the  several  matters  of 
difference  submitted  to  arbitration  are  those 
set  out  in  the  complaint  in  this  action, 
which  complaint  was  not  filed  until  18  Jan- 
uary, 1908.  It  is  admitted  in  the  case 
agreed:  "(5)  That  said  arbitrators  there- 
after, on  the  25th  day  of  January,  1907, 
rendered  their  award  passing  on  the  mat- 
ters submitted  to  them,  and  shortly  there- 
after the  same  was  sent  to  plaintiffs  and  de* 
fendant,  and  which  the  plaintiffs  ignored." 
The  cause  was  submitted  at  spring  term, 


So,  there  is  a  revocation  of  a  stipulation 
in  a  construction  contract  that  compensa- 
tion therefor  shall  be  the  amount  awarded 
by  designated  persons,  where,  before  award 
is  made,  the  contractor  sued  out  a  writ  of 
mandamus  to  compel  payment  of  the 
amount  due  him.  Leonard  v.  House,  15  Ga. 
473. 

And  bringing  suit  is  a  revocation  of  an 
agreement  to  submit  a  controversy  to  the 
decision  of  the  judge  of  probate.  Kimball 
v.  Oilman,  60  N.  H.  54. 

So,  the  institution  of  an  action  to  en- 
force a  mechanics'  lien  after  the  refusal  of 
a  party  to  select  an  arbitrator  in  the  place 
of  one  who  had  .been  chosen,  but  was  un- 
able to  serve,  constitutes  a  revocation  of 
an  agreement  to  arbitrate  the  matter  in 
dispute.  Paulsen  v.  Manske,  126  III.  72, 
9  Am.  St.  Rep.  532,  18  N.  E.  275,  affirming 
24  III.  App.  95. 

And  it  was  held  in  Harrison  v.  Hartford 
F.  Ins.  Co.  112  Iowa,  77,  83  N.  W.  820, 
that  the  bringing  of  an  action  after  the 
selection  of  arbitrators,  who  did  not  make 
a  determined  effort  to  ascertain  the  amount 
of  the  damage  sustained,  and  who  failed 
to  select  an  umpire,  amounted  to  a  revoca- 
tion of  an  independent  agreement  to  arbi- 
trate the  loss  under  a  policy  of  insurance. 

In  Berry  v.  Carter,  19  Kan.  135,  which 
it  cited  in  the  principal  case  to  the  effect 
that  the  institution  of  an  action  is  a  revo- 
cation of  the  submission  to  arbitration,  it 
was  held  that  an  agreement  entered  into 
by  several  parties,  by  which  any  claim  for 
damages  arising  from  certain  causes  which 
might  accrue  to  any  one  of  them  from 
another  should  be  submitted  to  the  remain- 
ing parties  to  the  agreement  for  arbitra- 
tion, was  revoked  by  one  party's  refusal  to 
be  bound  by  its  terms,  and  that  the  in- 
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jured  party  might  thereafter  bring  an  ac- 
tion to  recover  damages. 

But  on  the  other  hand  it  has  been  held 
in  a  few  cases  that  a  submission  to  arbi- 
tration is  not  revoked  by  bringing  before 
an  action  award  for  the  same  cause  as  that 
submitted. 

In  State,  Kanus,  Prosecutor,  v.  Jenkins, 
40  N.  J.  L.  288,  29  Am.  Rep.  237,  it  was 
held  that,  as  a  written  submission  to  ar- 
bitration could  be  revoked  only  by  written 
notice,  the  institution  of  an  action  during 
the  pendency  of  an  arbitration  proceeding 
did  not  amount  to  a  revocation,  as  the  in- 
stitution of  the  suit  placed  no  impediment 
in  the  way  of  proceeding  with  the  arbi- 
tration. 

So,  it  was  held  in  Sutton  v.  Tyrrell,  10 
Vt.  91,  that  the  entry  and  continuance  of 
an  action  before  award  did  not  amount  to 
a  revocation  of  a  written  submission  of 
several  pending  actions  to  arbitration, 
which  stipulated  that  the  suits  should  be 
discontinued,  but  did  not  designate  a  time 
for  so  doing. 

But  it  was  held  in  Seamans  v.  White,  8 
Ala.  658,  where  a  pending  action  was,  by 
the  consent  of  the  parties,  referred  for 
arbitration  to  designated  persons  by  whom 
no  action  was  taken,  that  the  right  to 
arbitration  was  waived  by  the  parties  con- 
tinuing the  suit  for  several  terms  of  court, 
and  then  trying  it  before  a  jury. 

Cases  involving  the  right  of  -a  party  to 
an  action  to  revoke  an  order  referring  th« 
controversy  to  a  referee  for  determination 
are  not  included  in  this  note. 

As  to  the  right  of  a  party  to  revoke 
submission  where  award  of  arbitration  is 
not  coextensive  with  the  submission,  see 
note  to  Frederick  v.  Margwarth,  18  L.RJL 
(N.S.)   1246.  W.  J.  L 
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ICIO,  superior  court  of  Hertford  county, 
to  his  Honor,  Judge  Ward,  wlio  rendered 
judgment  for  plaintiffs. 

Judgment  was  rendered  as  follows: 
This  cause  coming  on  for  hearing  before 
his  Honor,  George  W.  Ward,  judge  presid- 
ing, and  a  jury  being  impaneled,  the  fol- 
lowing facts  were  admitted  in  open  court  by 
the  parties,  plaintiffs  and  defendant: 

(1)  That  the  copies  of  the  contracts  be- 
tween the  plaintiffs  and  defendant  are  true 
copies  of  said  contracts. 

(2)  That  on  the  20th  day  of  February 
1906,  the  plaintiffs  and  defendant  entered 
into  a  written  agreement  submitting  several 
matters  of  difference  between  them,  grow- 
ing out  of  their  old  contract,  to  arbitra- 
tors selected  as  provided  in  the  contract  of 
1  October,  1904,  and  said  several  matters 
of  difference  are  included  in  the  matters 
complained  of  by  the  plaintiffs  in  this  ac- 
tion. 

(3)  That  a  copy  of  agreement  of  submis- 
sion is  annexed  to  the  answer  in  this  cause. 

(4)  That  this  suit  was  commenced  on 
the  1st  day  of  January,  1007,  as  shown  by 
the  summons. 

(5)  That  said  arbitrators  thereafter,  on 
the  25th  day  of  January,  1907,  rendered 
their  award  passing  on  the  matters  sub- 
mitted to  them,  and  shortly  thereafter  the 
same  was  sent  to  plaintiffs  and  defendant, 
and  which  the  plaintiffs  ignored. 

(6)  It  was  then  agreed  by  counsel  for 
plaintiffs  and  defendant  in  open  court  that 
a  jury  trial  would  be  waived,  and  that  his 
Honor  might,  upon  the  above  facts  and  up- 
on the  record  a^d  pleadings  in  this  action, 
pass  upon  the  pleas  in  bar  set  up  in  the 
answer  to  an  accounting  and  the  question  of 
jurisdiction  of  this  court  in  this  action, 
and  render  such  judgment  as  in  law  he 
thought  proper. 

Now,  after  hearing  the  arguments  on  both 
sides,  and  after  giving  the  matters  full  con- 
sideration, his  Honor  being  of  the  opinion 
that  the  provision  in  said  contracts  of  1901 
and  1  October,  1904,  aforesaid,  providing 
for  the  submission  to  arbitration  the  mat- 
ters of  difference  between  the  parties  there- 
to, was  no  bar  to  the  right  of  the  plaintiffs 
to  enter  and  prosecute  this  suit,  and  that 
said  agreement  of  submission  of  20  Feb- 
ruary, 1900,  of  the  matters  therein  set 
forth,  was  no  bar  to  the  prosecution  of  this 
suit,  which  was  begun  before  any  award 
was  rendered  by  said  arbitrators,  and  that 
the  court  has  full  jurisdiction  of  this  ac- 
tion, wherefore,  on  motion  of  Winborne  & 
Winborne,  attorneys  for  plaintiffs,  it  is  ad- 
judged and  decreed  that  the  defendant's 
pleas  in  bar  are  overruled,  and  are  no  bar 
to  a  reference  to  state  an  account  between 
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the  parties  under  said  contract  of  1  October, 
1904. 

It  is  further  adjudged  that  the  contract 
of  1  October,  1904,  is  a  bar  to  all  matters 
of  difference  between  the  parties  prior  to 
that  date.  Defendant  does  not  object  to 
refusing  the  statute  of  limitations  by  the 
court,  but  reserves  the  right  to  object  to 
his  findings  of  fact  and  conclusions  of  law 
thereon. 

It  is  further  ordered,  upon  plaintiffs'  mo- 
tion, defendant  objecting  thereto,  that  the 

action  be  and  it  is  referred. to  ,  as 

referee,  to.  state  all  matters  of  difference 
growing  out  of  the  contract  of  1  October, 
1904,  not  barred  by  the  statute  of  limita- 
tions, the  question  of  the  statute  of  limita- 
tions being  likewise  referred  to  him.  He 
shall  hear  the  said  matters,  after  due  no- 
tice to  the  parties,  and  make  his  report  to 
court. 

Defendant  has  the  right  to  except  to  the 
referee's  findings  of  fact  and  conclusions  of 
law,  and  to  raise  such  issues  of  fact,  to  be 
heard  by  a  jury,  as  he  may  be  advised  are 
necessary  and  proper. 

The  defendant  appealed. 

Messrs.  Pruden  &  Pruden,  William 
M.  Bond,  and  S.  B.  Shepherd  for  appel- 
lant. 

Messrs.  Winborne  A  Winborne  for  ap- 
pellees. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

It  is  unnecessary  to  review  the  conclu- 
sions of  the  superior  court  that  the  provi- 
sion in  the  contract  agreeing  to  submit  all 
matters  of  difference  co  arbitration  is  no 
bar  to  this  action,  for  the  reason  that  the 
plaintiffs  and  defendant  did  voluntarily  sub- 
mit such  matters  to  arbitration  in  manner 
and  form  as  provided  in  the  contract,  and 
the  arbitrators  in  due  time  rendered  their 
award.  It  is  common  learning  that  a  valid 
award  operates  as  a  final  and  conclusive 
judgment  as  between  the  parties  to  the 
submission,  or  within  the  jurisdiction  of 
the  arbitrators,  respecting  all  matters  de- 
termined and  disposed  of  by  it. 

But  it  is  contended  that  the  fact  that  a 
summons  in  this  action  was  issued  some 
days  before  the  rendering  of  the  award  re- 
voked the  submission,  and  deprived  the  ar- 
bitrators of  the  right  to  make  an  award. 
No  other  form  of  revocation  is  contended 
for.  At  common  law  a  submission  might 
be  revoked  by  any  party  thereto  at  any  time 
before  the  award  was  rendered.  Bacon,  Ab. 
Arb.  B;  Comyns's  Dig.  Arb.  D,  6;  Vyniors' 
Case,  8  Coke,  82,  3  Eng.  Rul.  Cas.  357. 
Some  courts  of  this  country  have  held  to 
the  contrary  (Berry  v.  Carter,  19  Kan.  135, 
and  cases  cited),  but  this  court  has  followed 
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the  doctrine  of  the  common  law  (Tj'son  v. 
Robinson,  25  N.  C.  (3  Ired.  L.)  333;  Car- 
penter V.  Tucker,  98  N.  C.  310,  3  S.  E. 
831).  The  revocation,  to  be  effective,  must 
be  express,  unless  there  is  a  revocation  by 
implication  of  law;  and  in  case  of  express 
revocation,  in  order  to  make  it  coniplcte,  no- 
tice must  be  given  to  the  arbitrators.  It  is 
ineffective  until  this  has  been  done.  Allen 
7.  Watson,  16  Johns.  205;  Brown  v.  Leavitt, 
26  Me.  251;  Morse,  Arbitration  &  Award, 
p.  231;  Vin.  Abr.  Authority,  E.  3,  4;  Vyn- 
iors'  Case,  8  Coke,  82,  3  Eng.  Rul.  Cas.  357 ; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  600. 

It  is  contended  that  commencing  an  ac- 
tion is  a  revocation  by  legal  implication. 
Such  revocations  arise  from  the  legal  effect 
of  some  intervening  happening  after  sub- 
mission, either  by  act  of  God,  or  caused 
by  the  party,  and  which  necessarily  puts 
an  end  to  the  business.  The  deatli  of  a 
party  or  arbitrator,  marriage  of  a  feme 
sole,  lunacy  of  a  party,  or  the  utter  de- 
struction and  final  end  of  the  subject-mat- 
ter, are  of  this  description.  But  whether 
the  bringing  of  an  action  for  the  subject- 
matter  of  an  arbitration  after  submission 
and  before  award  is  an  implied  revocation 
is  a  matter  about  which  the  courts  differ. 
In  New  York  it  is  held  that  it  is  no  revoca- 
tion in  law.  New  York  Lumber  &  Wood- 
working Co.  V.  Schneider,  15  Daly,  15,  1 
N.  Y.  Supp.  441;  Smith  v.  Compton,  20 
Barb.  262.  To  same  effect  are  the  deci- 
sions in  New  Jersey  and  Vermontt  State, 
Kanus,  Prosecutor,  v.  Jenkins,  40  N.  J.  L. 
288,  29  Am.  Rep.  237;  Sutton  v.  Tyrrell,  10 
Vt.  91.  The  courts  of  Kentucky,  Illinois, 
Georgia,  and  New  Hampshire  hold  the  con- 
trary. Peters  v.  Craig,  6  Dana,  307 ;  Paul- 
sen V.  Manske,  24  111.  App.  95;  Leonard  v. 
House,  15  Ga.  473;  Kimball  v.  Gilman,  CO 
N.  H.  64.  The  conclusion  of  Judge  Col  lamer 
in  the  Vermont  case  is  that  "the  entry  and 
continuance  of  the  action  was  obviously  not 
an  express  revocation,  nor  was  it  such  an 
act  as  put  an  end  to  the  subject-matter 
of  the  submission,  nor  did  it  prevent  the  ar- 
bitration from  proceeding  with  effect.  It 
occasioned  the  defendant  no  cost,  and,  in- 
deed, it  was  no  more  than  an  ordinary  act 
of  caution  to  keep  the  action  in  existence, 
should  the  opposite  party  revoke  or  decline 
to  attend.  This,  then,  was  not  a  revocation 
in  law."  Nevertheless,  it  is  plainly  deduci- 
ble  from  all  the  cases  that  the  action,  when 
commenced,  must  cover  the  subject-matter 
submitted  to  arbitration;  otherwise,  it  can- 
not be  construed  as  a  revocation  or  notice 
to  the  other  party  or  to  the  arbitrators. 
In  the  case  at  bar  the  summons  was  issued 
some  davs  before  the  award  was  made,  but 
the  complaint  was  not  filed  until  a  year 
after.  The  summons  gave  no  indication  as 
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to  the  character  of  the  action  except  that  it 
was  a  civil  action.  Until  a  complaint  is 
filed,  the  defendant  has  no  legal  notice  of 
the  cause  of  action,  and  the  arbitrators  had 
a  right  to  proceed  with  the  pending  arbi- 
tration and  to  render  their  award.  Assum- 
ing that  the  bill  of  particulars  furnished 
upon  defendant's  demand  is  notice  of  the 
character  of  the  action,  that  was  not  fur- 
nished until  after  1  August,  1908,  several 
months  after  the  award  had  been  rendered. 

It  is  further  contended  that  the  award  is 
not  warranted  bv  the  terms  of  submission. 
According  to  the  written  contract  and  the 
terms  of  the  submission,  the  purpose  of  the 
award  was  to  ascertain  the  damages  accru- 
ing by  reason  of:  "(1)  The  percentage  of 
miscuts  and  stained  lumber.  (2)  As  to  ex- 
cess cost  of  railroading.  (3)  As  to  excess 
cost  of  handling  lumber  on  the  yard.  (4) 
Are  J.  T.  Williams  &  Brother  responsible 
for  fire  which  occurred  last  fall,  supposedly 
originating  from  sparks  from  locomotive 
No.  77  The  above  items  cover  all  disputes 
and  contentions  under  said  contract  to 
date."  In  their  written  award  the  arbitra- 
tors appear  to  have  carefully  confined  them- 
selves to  the  questions  submitted,  and  to 
have  confined  their  findings  to  the  four 
matters  in  dispute.  But  it  is  unnecessary  to 
discuss  that  contention  further  as  it  is  ex- 
pressly admitted  in.  the  case  agreed  that 
the  arbitrators  on  25  January,  1907,  ren- 
dered their  award,  "passing  on  the  matters 
submitted  to  them.' 

In  view  of  this  admission  in  the  record,  it 
is  not  now  open  to  plaintiff  to  attack  the 
award. 

The  judgment  of  the  Superior  Court  up- 
on the  "case  agreed"  is  reversed. 


MINNESOTA   SUPREME   COURT. 

STATE    OF    MINNESOTA,    Respt., 

v. 

HENRY   RUSSIAN,   Appt. 

(Ill  Minn.  488,  127  N.  W.  495.) 

Municipal  oorporatlon  —  regulation  off 
street  traffic  —  slow-movlnip  yehlcles. 

1.  Defendant  was  convicted  for  violation 
of  the  law  entitled  ''An  Act  to  License  and 
Define  the  Road  Regulations  of  Motor  and 
Other  Vehicles  and  Appropriating  Money 
Tlierefor"  (Laws  1909,  chap.  259  [Rev.  Laws 

Headnotes  by  Jaggard.  J. 

Note.  —  Validity  of  statutes  or  ordi" 
nances  regulating  horse'draien  vehi' 
cles  in  city  streets. 

This  note  does  not  cover  the  question  of 
the    regulation    of    hack    stands    upon   th« 
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Siipp.  1909,  §§  1278-1,  1278-25]).  It  read 
in  part:  ''In  cities  or  villages,  or  any  place 
where  traffic  is  large,  or  on  streets  usually 
congested  with  tramc  of  horse-drawn  vehi- 
cles or  street  cars,  slow-moving  vehicles 
must  keep  near  the  right  curb,  allowing 
those  moving  more  rapidly  to  keep  nearer 
the  center  of  the  street."  Laws  1909,  chap. 
259  (Kcv.  Laws  Supp.  1909,  §  1278-14).  It 
is  held: 

1.  That  defendant  was  properly  con- 
victed, although  he  was  not  blocking  any 
traffic,  but  was  merely  driving  on  a  part  of 
the  street  most  convenient  for  him. 

2.  In  the  title  to  Laws  1909,  chap.  259 
(R.L.  Supp.  1909,  §§  1278-1,  1278-25),  "An 
Act  to  License  and  Define  the  Road  Regula 
tions  of  Motor  and  Other  Vehicles,"  etc., 
the  term  "other  vehicles"  is  not  limited  to 


other  vehicles  of  the  same  nature  not  usual- 
ly known  as  "motor  veliicles,"  such  as  steam 
or   electrically  propelled  vehicles. 

Statute  »  title  —  constltwtlonality. 

2.  The  title  of  the  act  conformed  to  con- 
stitutional requirements. 

(July  22,  191O.0 

APPEAL  by  defendant  from  an  order  of 
the    Municipal    Court    of    Minneapolis 
denying  a  new  trial  after  conviction  of  vio- 
lating a  street  traffic  law.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  M.  Babcock  for  appellant. 
Messrs.    Frank    Uealy    and    John    A. 
Dahl,  for  respondent: 


public  streets  or  at  railroad  stations,  nor 
does  it  include  cases  upon  the  validity  of 
regulations  governing  vehicles  in  parks  and 
park  ways. 

As  to  the  validity  of  enactments  restrict- 
ing the  use  of  streets  by  bicyclists,  see  the 
note  to  Taylor  v.  Union  Traction  Co.  47 
L.R.A.  290. 

As  to  the  regulation  of  the  speed  of 
vehicles  on  streets,  see  State  v.  Sheppard, 
36  L.R.A.  305,  and  accompanying  note. 

As  to  the  right  to  exact  a  license  fee  for 
the  use  of  streets  by  vehicles  generally, 
see  note  to  Tomlinson  v.  Indianapolis,  -  3G 
L.R.A.  413. 

As  to  the  regulations  of  automobiles  in 
cities,  see  note  upon  the  law  governing  au- 
tomobiles,' appended  to  the  case  of  Christy 
V.  Elliott,  1  L.R.A.(N.S.)  215,  and  the  sup- 
plementary note  upon  the  power  to  pro- 
hibit the  use  of  automobiles  upon  public 
thoroughfares,  accompanying  State  v. 
Mayo,  26  L.R.A.(N.S.)   502. 

It  should  be  borne  in  mind  that  munici- 
pal corporations  derive  their  power  to  en- 
act ordinances  from  legislative  grants  gen- 
erally in  the  form  of  a  charter,  and  in  view 
of  this  source  of  power  the  validity  of  local 
legislation  comes  under  consideration  from 
two  view  points:  First,  where  tne  legis- 
lative enactment  specifically  defines  the 
character  of  an  ordinance ;  and,  second, 
where  the  legislature  grants  a  general 
power.  In  the  first  case  the  court's  deci- 
sion is  upon  the  constitutionality  of  the 
ordinance,  and  in  the  last  upon  the  reason- 
ableness of  the  ordinance  as  an  exercise  of 
the  general  power  delegated.  The  question 
also  arises  where  an  act  of  the  legislature 
attempts  to  regulate  vehicle  traffic  in  cities 
and  villages  generally,  as  in  State  v.  Bus- 

8IAN. 

A  statute  which  authorizes  incorporated 
cities,  villages,  and  towns  to  convert  not 
to  exceed  two  public  streets  therein  into 
pleasure  driveways,  and  to  exclude  traffic 
vehicles  therefrom,  does  not  deprive  citi- 
zens desiring  to  transport  loads  over  such 
streets  of  their  property  without  due 
process  of  law,  so  as  to  make  the  act  un- 
constitutional. Nor  is  such  a  statute  un- 
constitutional on  the  ground  that  such 
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exclusion  operates  to  deprive  those  desiring 
to  use  the  street  for  heavy  traffic  of  thrir 
property  without  due  compensation,  or  on 
the  ground  that  the  limitation  of  the  use 
of  the  street  to  the  purposes  proposed  is 
class  legislation.  Cicero  Lumber  Co.  v. 
Cicero,  176  111.  9,  42  L.R.A.  696,  68  Am. 
St.  Rep.  155,  51  N.  E.  758. 

Where  the  driving  of  vehicles  upon  or 
along  the  sidewalks  of  a  city  is  made  an 
offense  against  the  state,  no  municipal  cor- 
poration may  enact  an  ordinance  prohibit- 
ing the  same  act.  Indianapolis  v.  Higgins, 
141  Ind.  1,  40  N.  E.  671. 

The  reasonableness  of  a  municipal  by- 
law which  required  all  vehicles  traveling 
upon  the  public  streets  between  one  hour 
after  sunset  and  one  hour  before  sunrise, 
to  carry  lights,  was  upheld  in  Heitoa  v. 
M'Sweeney  [1905]   2  I.  R.  47. 

An  ordinance  making  it  unlawful  for  one 
in  charge  of  a  team  to  leave  it  unhitched 
or  unattended  in  the  public  street  was  held 
a  valid  exercise  of  power  in  Rowe  v. 
Reneer,  30  Ky.  L.  Rep.  545,  99  S.  W.  250, 
under  legislative  authority  to  enact  such 
ordinances  or  laws  for  the  benefit  of  the 
public  good  as  may  be  necessary  to  enforce, 
within  the  limits  of  the  town,  such  local, 
police,  sanitary,  and  other  regulations  as 
do  not  conflict  with  the  general  laws. 

A  city  charter  empowering  the  regula- 
tion of  the  use  of  streets  as  well  as  thu 
exhibition  of  advertisements  along  the 
streets  is  a  sufficient  authority  for  an  ordi- 
nance forbidding  the  use  of  the  streets  to 
wagons  used  for  advertising  purposes  (not 
applicable  to  business  notices  upon  ordi- 
nary business  wagons),  and  such  an  ordi- 
nance is  constitutional.  Fifth  Ave.  Coach 
Co.  v.  New  York,  194  N.  Y.  19,  21  L.R.A. 
(N.S.)  744,  86  N.  E.  824,  10  A.  &  E.  Ann. 
Cas.  695. 

A  city  ordinance  forbidding  any  vehicle 
containing  fresh  or  perishable  provisions, 
to  stand  upon  certain  streets  within  the 
limits  of  a  market  for  more  than  twenty 
minutes  between  certain  hours  of  the  day, 
was  held  reasonable  and  valid,  equitable 
and  constitutional,  and  not  in  restraint  of 
trade,  in  Com.  v.  Brooks,  109  Mass.  355. 

But   in  St.   Louis  v.  Hempstead,   4   Mo. 
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The  subject-matter  of  the  act,  in  so  far  | 
as  it  relates  to  horse-drawn  vehicles,  is  ger- 
mane to  and  sufficiently  expressed   in   the 
title  to  the  act. 

:  Winters  v.  Duluth,  82  Minn.  127,  84  N. 
W.  788;  State  v.  Cassidy,  22  Minn.  312,  21 
Am.  Rep.  765;  Ek  t.  St.  Paul  Permanent 
Loan  Co.  84  Minn.  245,  87  N.  W.  844; 
Ott  V.  Great  Northern  R.  Co.  70  Minn.  50, 
72  N.  W.  833;  Boyle  v.  Vanderhoof,  45 
Minn.  31,  47  N.  W.  396;  Willis  v.  Mabon 
(Willis  V.  St.  Paul  Sanitation  Co.)  48 
Minn.  156,  16  L.R.A.  281,  31  Am.  St.  Rep. 
626,  50  N.  W.  1110;  Lien  v.  Norman  Coun- 
ty, 80  Minn.  58,  82  N.  W.  1094;  State  ex 
rel.  Olsen  v.  Board  of  Control,  85  Minn. 
165,  88  N.  W.  533 ;  Gillitt  v.  McCarthy,  34 


Minn.  318,  25  N.  W.  G37;  State  ex  reL 
Stuart  V.  Kinsella,  14  Minn.  524,  Gil.  395; 
Johnson  v.  Harrison,  47  Minn.  575,  28  Am. 
St.  Rep.  382,  50  N.  W.  923;  State  ex  rel. 
Nash  V.  Madaon,  43  Minn.  438,  45  N.  W. 
856;  Curryer  v.  Merrill,  25  Minn,  4,  33  Am. 
Rep.  450. 

Jasgard,  J.,  delivered  the  opinion  of  th« 
court ; 

Part  of  §  14,  chap.  259,  p.  305,  Laws 
of  1909  (Rev.  Laws  Supp.  1009,  §  1278- 
14),  reads  as  follows:  "in  cities  or  vil- 
lages, or  anv  place  where  traflic  is  large  or 
on  streets  usually  congested  with  tralfic  of 
horse-drawn  vehicles  or  street  cars,  slow- 
moving  vehicles  must  keep  near  the  right 


242,  it  was  held  that  a  legislative  grant 
to  the  city  of  St.  Louis  to  license,  tax,  and 
regulate  carriages,  wagons,  drays,  etc.,  did 
not  authorize  an  ordinance  prohibiting 
slaves  from  driving  or  having  charge  of 
any  such  carriage,  wagon,  or  dray. 

Management  of  traffic. 

The  validity  of  a  city  ordinance  pre- 
scribing the  routes  and  streets  upon  which 
omnibuses  should  travel  was  upheld  in 
Com.  V.  Stodder,  2  Cush.  562,  48  Am.  Deo. 
679,  in  view  of  the  city's  statutory  power 
to  adopt  necessary  rules  and  orders  for  the 
regulation  of  omnibuses,  stagecoaches,  etc. 
The  court  said  in  this  case:  ^'Regulations 
of  this  nature  are  regulations  as  to  the  us^ 
of  omnibuses  and  stagecoaches  while  pass- 
ing over  the  public  streets  of  the  city,  and 
are  within  the  legitimate  powers  of  the 
mayor  and  aldermen.  The  public  safety 
and  convenience  of  travelers  may  require 
regulations  of  this  character.  If  new  and 
unusual  modes  of  transporting  persons  over 
the  public  streets  are  introduced,  which, 
from  the  methods  made  use  of  for  propell- 
ing the  carriage,  or  the  size  of  the  vehicle, 
or  the  number  of  horses  attached  thereto, 
will  obviously  endanger  the  public  safety, 
or  so  engross  the  whole  width  of  the  street 
as  virtually  to  exclude  all  other  vehicles, 
or  greatly  to  obstruct  them  in  their  pass- 
ing thereon,  it  would  certainly  be  reason- 
able and  proper,  and  within  the  legitimate 
powers  of  the  mayor  and  aldermen,  under 
the  statute  already  cited  and  the  powers 
conferred  by  the  city  charter,  to  regulate 
the  r6ute  of  the  streets  over  which  such 
carriages  were  to  run,  and  the  rate  of 
speed,  and  to  interdict  the  stopping  in  the 
public  streets  unnecessarily,  to  the  great 
hindrance  and  delay  of  those  in  the  rear 
traveling  on  the  same  route.  We  perceive 
nothing  objectionable  in  an  ordinance  by 
the  mayor  and  alderman,  providinj?  for  the 
safety  and  convenience  of  the  public  gen- 
erally, by  prescribing,  by  a  general  by-law 
or  ordinance,  certain  streets  or  portions  of 
streets  to  be  used  for  travel  by  vehicles 
exposing,  by  their  manner  of  use,  the  lives 
and  linil)s  of  the  public  generally,  who  may 
CI  L.R.A.(N.S.) 


have  occasion  to  use  the  public  streets,  if 
such  vehicles  are  permitted  to  use  the  pub- 
lic streets  indiscriminately;  and  such  regu- 
lations and  restrictions  might  be  warranted 
even  to  effect  the  minor  object,  that  of 
preventing  or  greatly  obstructing  the  free 
and  convenient  use  of  the  streets  for  gen- 
eral purposes,  by  interdicting  carriages  of 
unusual  size  or  drawn  by  an  unusual  num- 
ber of  animals,  or  those  of  such  character 
as  would  greatly  interfere  with  the  public 
convenience  and  safety." 

An  ordinance  requiring  drivers  of  vehicles 
to  keep  to  the  right  of  the  center  of  the 
street,  and,  when  turning  to  the  left  to 
enter  an  intersecting  street,  to  turn  only 
after  passing  the  center  of  such  intersecting 
streets,  was  held  a  proper  exercise  of  the 
police  power  in  State  v.  Larrabee,  104 
Minn.  37,  115  N.  W.  948. 

Statutory  provision  conferring  upon  a 
municipal  corporation  authority  to  care  for, 
supervise,  and  control  all  public  highways, 
streets,  bridges,  etc.,  empowers  a  city  to 
enact  an  ordinance  requiring  vehicles  pass- 
ing over  bridges  to  keep  on  the  right-hand 
side,  and  forbidding  one  vehicle  to  pass 
another  on  any  bridge.  Piatt  v.  Toledo, 
6  Ohio  C.  C.  N.  S.  403. 

A  city  ordinance  which  prohibits  any 
person  from  allowing  his  vehicle  to  stop  in 
a  public  street  for  a  longer  time  than 
twenty  minutes  is  a  valid  police  regulation. 
Com.  v,  Fenton,  139  Mass.  195,  29  N.  E. 
653. 

It  was  said  in  Duffghe  v.  Metropolitan 
Street  R.  Co.  109  App.  Div.  603,  96  N.  Y. 
Supp.  324,  that  a  provision  of  a  city  ordi- 
nance giving  a  fire  insurance  patrol  right 
of  way  over  all  vehicles  except  those  car- 
rying the  United  States  mail,  and  making 
refusal  a  misdemeanor,  was  not  a  violation 
of  the  Constitution  in  any  respect;  but  the 
statement  is  in  the  nature  of  a  dictum. 

But  the  power  conferred  on  municipal 
corporations  to  regulate  the  movement  of 
teams  and  vehicles  does  not  warrant  the 
total  prohibition  of  such  traffic  generally 
in  certain  parts  of  a  citv  street.  Peace  v. 
McAdoo,  110  App.  Div  iS,  96  X.  Y.  Supp. 
1039. 

An    ordinance    prohibiting   hackmen    and 
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curb,  allowing  those  moving  more  rapidly 
to  keep  nearer  the  center  of  the  street.** 
Appellant  was  convicted  by  a  jury  after 
trial  on  the  merits  for  violating  this  part 
of  the  statute.  He  was  driving  a  heavily 
loaded  furniture  van  on  Washington  avenue, 
in  the  city  of  Minneapolis,  between  First 
avenue  south  and  Nicollet  avenue,  going 
north,  on  the  street  '*ar  track,  while  cross- 
ing First  avenue  on  the  right-hand  side  of 
the  street.  No  other  vehicles  were  moving 
on  the  street.  He  was  not  blocking  any 
traffic.  The  street  was  24  feet  wide  from 
the  curb  to  the  nearest  car  rail.  Defendant 
was  prosecuted,  not  for  blocking  the  street, 
but  because  he  failed  to  keep  near  the  right 
curb  of  the  street.     This  appeal  was  taken 


fr^m   an   order   denying  his  motion   for   a 
new  trial. 

1.  The  law  was  designed  to  prevent  the 
blocking  of  congested  streets.  It  was  abso- 
lute in  its  terms.  It  was  the  duty  of  the 
officer  to  enforce  that  law.  The  defendant 
was  not  the  judge  of  when  that  law  should 
be  enforced.  Neither  he  nor  this  court  have 
any  power  to  make  the  law  read  so  as  to 
allow  those  vehicles  "moving  more  rapidly 
(if  there  are  any)  to  keep  nearer  the 
center  of  the  street."  The  legislature  had 
the  unquestioned  right  to  enact  the  law  as 
it  did.  The  defendant  violated  the  clear 
terms  of  that  law.  Nor  can  this  court  con- 
strue the  plain  language  of  that  law  so  as 
to  allow  the  defendant  to  drive  where  he 


draymen  from  stopping  their  vehicles  on 
certain  streets  except  when  actually  en- 
gaged in  receiving  or  delivering  passengers 
or  goods  is  not  within  charter  authority 
to  prevent  the  encumbering  of  streets,  and 
is  unreasonable  and  void.  Ex  parte  Battis, 
40  Tex.  Crim.  Rep.  112,  43  L.R.A.  863,  76 
Am.  St.  Rep.  708,  48  S.  W.  513. 

Weight  of  loads. 

A  municipal  regulation  against  carrying 
on  any  vehicle  in  any  street  a  load  of  more 
than  3  tons  was  held  a  reasonable  exercise 
of  power  in  Com.  v.  Mulhall,  162  Mass.  496, 
44  Am.  St.  Rep.  387,  39  N.  E.  183,  under 
legislative  authority  to  make  such  rules  and 
regulations  for  the  passage  of  vehicles  as 
were  necessary  for  public  safety  or  con- 
venience. 

A  city  charter  granting  full  power  to 
make  rules  and  ordinances  respecting 
streets,  carriages,  waofons,  etc.,  and  in  gen- 
eral every  other  res^ulation  appearing  requi- 
site and  necessary,  authorizes  an  ordinance 
limitine  the  weight  which  vehicles  shall 
carry  through  the  streets.  Nagle  v.  Au- 
gusta, 5  Ga.  546. 

The  authority  of  a  municipality  to  adopt 
an  ordinance  limiting  heavy  vehicles  to  one 
side  of  a  street  is  conferred  by  a  statute 
authorizing  ordinances  for  the  regulation 
of  all  vehicles  used  therein,  by  establishin'' 
the  rates  of  fare,  routes,  and  places  of 
standing,  and  in  any  other  respect.  State 
V.  Boardman,  93  Me.  73,  46  L.R.A.  750,  44 
Atl.  118. 

But  an  ordinance  restricting  heavily 
loaded  vehicles  to  a  specified  portion  of  a 
street  is  not  reasonable  unless  that  portion 
is  reasonably  suited  for  the  purpose,  and 
such  ordinance  cannot  be  enforced  when 
that  part  of  the  street  is  absolutely  im- 
passable.    Ibid. 

Width  of  tires. 

A  city  or  village  ordinance  which  re- 
quires wagons  on  the  public  streets  carry- 
ing loads  of  a  weight  liable  to  injure  such 
streets,  to  be  furnished  with  tires  of  a 
31  L.R.A.(N.S.) 


certain   width,   is   not   unreasonable.     Har- 
rison V.  Elgin,  53  111.  App.  452. 

The  enactment  of  a  city  ordinance  pro- 
hibiting the  drawing  of  loads  in  excess  of 
a  certain  weight  over  paved  streets,  except 
in  wagons  having  tires  of  a  certain  widtn, 
is  a  reasonable  exercise  of  a  charter  power 
granting  the  right  to  lay  out  streets,  pave 
and  repair  them,  and  exercise  general  su- 
pervision over  them,  and  to  enact  ordi- 
nances to  carry  out  those  objects.  People 
V.  Wilson,  41  N.  Y.  S.  R.  765,  16  N.  Y. 
Supp.  583. 

And  a  city  which  was  empowered  to  pass 
ordinances  requiring  the  streets  to  be  kept 
free  from  encroachment,  encumbrance,  or 
injury,  was  held  in  Utica  v.  Blakeslee,  46 
JTow.  Pr.  165,  to  have  the  authority  to 
forbid  the  carrying  of  loads  of  certain 
weight  except  in  wagons  having  tires  of  a 
specified  w^Jth. 

The  legality  of  an  act  enabling  cities, 
towns,  and  villages  to  pass  by-laws  **for 
regulating  the  conveyance  of  traffic  in  the 
public  streets,  and  the  width  of  the  tires 
and  wheols  of  all  vehicles  used,  for  the 
conveyance  of  articles  of  burden,  goods, 
wares,  or  merchandise,"  was  recognized  in 
R.  V.  Pipe,  1  Ont.  Rep.  43,  as  was  the  valid- 
ity of  a  town  by-law  passed  in  pursuance 
thereof,  specifying  that  loads  on  vehicles 
should  not  exceed  a  certain  weight  unless 
such  vehicles  were  equipped  with  tires  of 
certain  width;  but  the  by-law  was  held 
objectionable  because  it  discriminated  in 
favor  of  wagons  drawing  goods  from  fac- 
tories more  than  2  miles  outside  the  town, 
making  the  regulation  inapplicable  to  such, 
and  also  to  wagons  merely  passing  through 
the  town. 

And  it  was  held  in  State  ex  rel.  St. 
Louis  Transfer  Co.  v.  Clifford,  228  Mo.  194, 
128  S.  W.  755,  that  an  express  grant  of 
power  to  a  city  to  regulate  by  ordinance 
"the  width  of  the  tires  of  all  vehicles  for 
heavy  transportation"  did  aot  warrant  the 
enactment  of  an  ordinance  requiring  a  cer- 
tain width  tire  on  all  vehicles  having  iron 
or  steel  axles  of  a  certain  diameter,  without 
reference  to  their  use  for  light  or  heavy 
transportation.  W.  A.  6. 
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could  most  oonveniently.  The  individual 
convenience  must  yield  to  the  general  good. 

Defendant  also  urges  that  ''the  street 
was  paved  with  asphalt,  into  which  the 
wheels  cut  and  made  hauling  heavier.  [The] 
defendant  drove  on  the  car  track  because  it 
was  paved,  in  order  to  ease  his  horses. 
Common  humanity  to  his  horses  on  a  hot 
day  made  the  teamster  drive  where  the 
road  was  easiest."  If  the  evidence  showed 
that  it  was  not  possible  to  drive  as 
the  law  commanded,  an  obviously  different 
controversy  would  be  presented.  As  to  this 
we  express  no  opinion.  All  the  record 
shows  is  that  it  was  more  convenient  for 
defendant  to  violate  the  law  than  to  obey 
it.  This,  however,  does  not  mbke  out  a 
case  of  legal  justification. 

2.  Defendant  also  claims  that  the  title  of 
th«  act  did  not  cover  this  application  of  it. 
That  title  is  this:  "An  Act  to  License  and 
Define  the  Road  Regulations  of  Motor  and 
Other  Vehicles  and  Appropriating  Money 
Therefor."  The  insistance  is  "other  vehi- 
cles" is  to  be  construed  as  ''other  vehieles 
of  that  nature  not  usually  known  as  motor 
vehicles,  such  as  steam  or  electrically  pro- 
pelled vehicles."  We  are  at  a  loss  to  per- 
ceive any  justification  for  this  construction. 
It  is  true  that  in  many  cases  the  term  "oth- 
er" is  given  a  restricted  meaning,  and  lim- 
ited to  articles  of  the  same  nature  as  is 
previously  described.  On  the  other  hand, 
in  many  cases  the  term  is  given  its  natural 
meaning  when  necessary  to  efi'ectuate  the 
obvious  legislative  intent.  The  construction 
for  which  defendant  contends  would  not  be 
reasonable  in  effect.  It  would  produce  con- 
fusion worse  confounded  in  the  handling  of 
trafiic.  We  have  no  alternative.  We  must 
give  effect  to  the  clearly  expressed  inten- 
tion.    The  title  is  valid. 

Affirmed. 


PENXSYIiVANIA    SUPREME   COURT. 

ALEX  MAZAIKA  et  al. 

V. 

ANDREW  KRAUCZUNAS  et  al.,  Trustees, 

etc.,  Appts. 

(229  Pa.  47,  77  Atl.  1102.) 

Religions  society  —  election  —  control 
of  conrt. 

1.  A  court  of  chancery  has  no  power, 
upon  ascertaining,  in  a  suit  between  factions 
of  a  religious  society  to  compel  transfer  of 
the  legal  title  of  its  property  from  one  trus- 
tee to  another,  that  the  result  of  an  elec- 
tion by  the  sooiety  or  the  choice  of  the 
trustee  is  unsatisfactory  and  doubtful,  to 
order  and  conduct  another  election  for  the 
purpose  of  settling  the  question  of  the 
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choice  of  the  society,  although   it   is  con- 
sented to  by  the  parties  to  the  action. 

Same  —  trustee  —  power. 

2.  One  merelv  appointed  to  hold  the  title 
to  property  of  a  religious  association  as 
trustee  has,  by  reason  of  tliat  fact,  nothing 
to  do  with  any  of  the  affairs  of  the  congre- 
gation or  with  the  property  itself. 

(July  1,   1910.) 

APPEAL  by  defendants  from  a  decree  of 
the  court  of  Common  Pleas  for  Lacka- 
wanna County  in  plaintiffs'  favor  in  a  suit 
to  compel  defendants  to  convey  to  Rt.  Rev. 
Michaeb  J.  Hoban,  Catholic  Bishop  of 
Scranton,  as  trustee  for  St.  Joseph's  Lithu- 
anian Catholic  Congregation,  under  the  laws 
of  the  Catholic  church,  certain  church  prop- 
erty held  by  defendants  as  trustees.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  Vosburg,  with  Mr.  William 
J.  Hand,  for  appellants: 

The  "election"  held  in  court  was  extra- 
legal, and  cannot  bind  the  congregation,  the 
only  real  party  in  interest  in  this  proceed- 
ing. 

Krauczunas  v.  Hoban,  221  Pa.  213,  70 
Atl.  740;  Perry,  Tr.  2d  ed.  §  287. 

The  court  of  equity  had  no  power  to  in- 
stitute and  supervise  a  church  election. 

3  Thomp.  Corp.  1st  ed.  §  3878;  Gowen's 
Appeal,  10  VV.  N.  C.  85;  Yetter  v.  Delaware 
Valley  R.  Co.  206  Pa.  485,  56  Atl.  57. 

An  unincorporated  religious  society  is  a 
quasi  corporation,  and  must  act  in  the  man- 
ner in  which  other  corporations  act,  to  wit, 
in  a  corporate  assembly  or  meeting,  and, 
in  order  to  bind  it,  action  must  be  taken 
at  a  meeting  of  the  body  regularly  called 
and  held  in  a  proper  place  after  proper  no- 

Note.  —  Pouter  of  court  to  order  new 
election  for  trustee  of  religious  ho- 
ciety  "because  of  doubt  as  to  result  of 
original  election. 

The  question  considered  in  Mazatka  ▼. 
Krauczunas,  as  to  whether  a  court  of 
equity  has  power  to  order  a  new  election  for 
trustees  of  a  religious  society,  because  of 
doubt  as  to  the  result  of  the  original  elec- 
tion, when  both  parties  to  the  cause  con- 
sent, is  a  novel  one,  and  no  other  case  has 
been  disclosed  which  has  considered  it. 

It  has  been  held  that  every  issue  in  law 
or  fact  joined  by  the  parties  and  put  to  the 
court  must  be  answered  directly.  Russell 
v.  Cornwell,  2  Root,  68. 

The  court  in  Mazaika  v.  Krauczunas, 
finding  the  issues  as  to  the  result  of  the 
original  election  perplex  in  jj,  instead  of  meet- 
ing and  answering  them  directly,  attempted 
to  avoid  them  by  holding  another  election 
in  accordance  with  an  agreement  entered 
into  by  the  parties. 

This  action  may  find  some  support  in 
the  case  of  Tunis*  v.  Hestonville,  M.  k  F. 
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lice,  in  accordance  with  the  Usual  rules  and 
regulations  governing  the  same,  and  the  ac- 
tion of  the  individual  members  sejiaratcly 
and  at  different  times  cannot  bind  the  so- 
ciety. 

l*hipps  r.  Jones,  20  Pi.  263,  59  Am.  Dec. 
708;  Com.  ex  rel.  Clark  V.  Read,  2  Ashm. 
(Pa.)  273;  1  Thomj).  Corp.  1st  ed.  §§  700, 
725;  German  Evangelical  Congregation  v. 
Pressler,  14  La.  Ann.  811;  African  Baptist 
Church  V.  White,  24  Kv.  L.  Rep.  646,  69 
S.  W.  757. 

Messrs.  John  G.  Johnson,  Thomas  P. 
Hoban,  and  John  P.  Kelly  for  appellees. 

Stewart,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  a  sequel  to  the  case  of  Krauc- 
zunas  V.  Hoban,  reported  In  221  Pa.  213,  70 
Atl.  740.  Under  the  decree  in  the  latter 
case,  Rt.  Rev.  M.  J.  Hoban,  holder  of  the 
legal  title  to  the  land  belonging  to  St. 
Joseph's  Lithuanian  Catholic  Congregation 
of  the  city  of  Scran  ton,  was  required  to  con- 
vey said  legal  title  to  the  defendants  in  the 
present  proceeding,  for  the  reason  that  a 
majority  of  the  male  members  of  the  con- 
gregation, of  lawful  age,  at  a  meeting  called 
to  determine  by  whom  the  legal  title  to  the 
church  property  should  be  held,  had  select- 
ed these  defendants  for  this  special  pur- 
pose. This  decree  was  submitted  to,  and 
the  conveyance  was  made  accordingly.  Soon 
thereafter  a  counter  movement  was  begun 
to  restore  the  legal  title  to  Bishop  Ho- 
ban, as  trustee.    To  this  end  a  special  meet- 


ing of  the  congregation  was  called,  and 
held  June  8,  1908,  at  which  it  was  resolved 
"that  Rt.  Rev.  Michael  J.  Hoban,  Bishop  of 
Scranton,  be,  and  is  hereby,  chosen  and 
designated  trustee  for  said  St.  Joseph's 
Lithuanian  Catholic  Congregation  of  t1i« 
city  of  Scranton,  Pennsylvania,  to  hold  as 
such  trustee  all  the  property  of  said  con- 
gregation, and  the  title  thereto,  in  accord- 
ance with  the  laws,  rules,  and  usages  of  the 
Catholic  church  in  the  diocese  of  Scranton 
and  state  of  Pennsylvania.'^  Farther,  it 
was  resolved  that  the  trustees  then  holding 
the  title — these  defendants — be  requested, 
authorized,  and  required  to  execute  and  de* 
liver  to  Rt.  Rev.  Michael  J.  Hoban,  Bishop 
of  Scranton,  trustee,  a  deed  for  all  of  said 
property.  At  the  same  meeting  the  plain- 
tiffs were  appointed  to  take  such  action  in 
court,  law  or  equity,  as  might  be  necessary 
to  compel  such  reconveyance.  The  defend- 
ants having  declined  to  reconvey  in  accord- 
ance with  this  action,  the  plaintiffs,  acting 
under  the  authority  given  them  at  the  meet- 
ing, filed  this  present  bill  to  compel  a  con- 
veyance. The  defendants  made  answer, 
averring,  among  other  things,  that  the 
meeting  of  June  8,  1908,  at  whioh  the  above 
action  had  been  taken,  had  not  been  regular- 
ly called;  that  it  was  not  called  by  a  com* 
mittee  duly  elected  by  the  congregation; 
that  it  was  not  held  either  at  the  time  or 
place  indicated  in  the  call;  that  a  great 
many  members  of  the  congregation  had 
been  forcibly  and  illegally  excluded  from 
the    meeting;    that    others    who    were   not 


Pass.  R.  Co.  149  Pa.  70.  15  L.R.A.  665,  24 
Atl.  88,  where  it  was  held  that  the  election 
of  directors  of  a  corporation  might  be  sup- 
ervised and  controlled  by  a  court  of  equity, 
and  a  master  appointed  to  preside  at  the 
election,  where  it  w^as  made  to  appear  that 
hj  means  of  fraud,  violence,  or  other  un- 
lawful conduct  on  the  part  of  a  portion  of 
the  corporators,  a  fair  and  honest  election 
could  not  otherwise  be  held.  The  court 
in  this  case  said:  We  are  of  the  opin- 
ion that  the  facts  averred  in  tlie  hill 
brought  the  case  within  the  equitable 
jurisdiction  of  the  court.  By  the  13th 
sectioB  of  the  act  of  16th  of  June  1836, 
the  supreme  court  and  the  several  courts 
of  common  pleas  have  the  jurisdiction 
and  powers  of  a  court  of  chancery,  so  far 
as  relates  to  the  supervision  and  control 
of  all  corporations  other  than  those  of  a 
municipal  character.  This  gives  the  court 
all  the  powers  and  jurisdiction  of  a  court 
of  chancery  over  such  corporations,  to  be 
exercised  in  the  ordinary  mode  in  wliich  a 
court  of  chancery  acts.  This  power  in- 
cludes that  of  supervising  and  controlling 
the  election  of  directors,  whenever  it  is 
made  to  appear  that  by  means  of  fraud, 
violence,  or  other  unlawful  conduct  on  the 
part  of  a  portion  of  the  corporators,  a  fair 
and  honest  election  cannot  be  held.  This 
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power  has  been  exercised,  and  its  exercise 
approved  by  this  court,  in  a  number  of  in- 
stances. It  is  sufficient  to  refer  for  the 
present  purposes  to  Gowen's  Appeal,  10 
W.  N.  C.  85,  where  the  court  or  common 
pleas  No.  2  appointed  a  master  to  preside 
at  and  supervise  the  proceedings  of  a  meet- 
ing of  the  Philadelphia  &  Reading  Railroad 
Company.  The  equity  rules  of  this  court 
provide  that  the  court  may  appoint  a  mas- 
ter pro  hac  vice  in  any  particular  case. 
The  law  upon  this  subject  is  too  well  set- 
tled to  require  elaboration. 

But  in  Yetter  v.  Delaware  Valley  R.  Co. 
206  Pa.  485,  56  Atl.  57,  it  was  held,  under 
an  amended  rule  providing  that  "the  office 
of  master  in  chancery  is  hereby  discon- 
tinued except  in  proceedings  where  decrees 
on  interlocutory  orders  are  to  be  executed, 
or  their  execution  supervised  by  an  officer 
of  the  court,"  that,  upon  an  allegation  that 
stock  of  a  corporation  had  been  issued  il- 
legally, the  court  of  common  pleas  had  no 
power  to  appoint  a  master  to  conduct  a 
corporate  election  and  pass  on  the  legality 
of  the  issue  of  the  stock,  there  being  no  de- 
cree ordering  the  election.  And  it  was  fur- 
ther held  that  the  consent  of  the  counsel  of 
the  corporation  issuing  the  stock  to  the 
appointment  could  ttPt  give  it  such  power. 

J,  T«  W« 
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members  of  the  congregation  were  admitted, 
while  certain  of  the  defendants  were  exclud- 
ed; and  that  members  of  the  congregation 
opposed  to  any  change  of  trustee,  who  at- 
tempted to  express  their  opposition,  were 
forcibly  ejected  from  the  meeting.  It  was 
further  averred  in  the  answer  that  on  the 
second  day  following  the  meeting  of  June 
8th,  another  meeting  of  the  congregation 
was  held  pursuant  to  a  call,  at  which  a 
great  majority  of  the  male  members  were 
present;  that  1,583  out  of  1,586  present 
voted  to  retain  the  defendants  as  trustees, 
and  expressed  opposition  to  any  change. 
To  this  answer  replication  was  made  and 
issue  joined. 

As  will  be  seen,  the  pleadings  raised  sev- 
eral questions  of  fact  as  well  as  of  law. 
Without  attempting  to  indicate  all,  these 
ard  among  them :  Was  the  meeting  of  June 
8,  1008,  at  which  action  was  taken  favor- 
able to  the  selection  of  Bishop  Hoban,  called 
by  competent  authority?  Was  it  held  at 
the  appointed  time  and  place?  Was  there 
present  at  that  meeting  a  majority  of  the 
male  members  of  the  congregation,  of  law- 
ful age,  and  did  such  majority  unite  in  the 
action  taken?  Are  the  allegations  true 
that  members  of  the  congregation  in  the 
minority  party  were  forcibly  excluded  from 
the  meeting,  and  that  intolerance  was  exer- 
cised by  the  majority  and  freedom  of  dis- 
cussion denied?  Several  of  these  questions 
apply  as  well  to  the  meeting  of  June  10, 
at  which  action  favorable  to  the  defendants 
was  taken.  We  have  no  findings  of  fact 
by  the  chancellor  with  respect  to  them,  if 
we  except  this  which  appears  in  the  tenth 
finding:  "Neither  side  knew,  or  had  any 
adequate  means  of  ascertaining,  the  number 
of  male  members  qualified  to  vote."  In- 
stead of  meeting  the  issues  raised  by  the 
pleadings,  pursuant  to  an  agreement  en- 
tered into  between  the  parties,  the  chancel- 
lor proceeded  to  hold  a  new  election,  to  de- 
termine whom  the  majority  preferred  to 
have  act  as  trustee  of  the  title.  The  reason 
for  this  action  is  thus  stated  by  the  chan- 
cellor: **This  (the  present  proceeding),  it  is 
averred,  is  to  enforce  the  action  of  the  con- 
gregation in  the  exercise  of  its  right  of 
choice  in  the  matter.  Such  action  is  alleged 
to  have  been  taken  June  8,  1908,  by  a  ma- 
jority of  its  adult  male  members  at  a  meet- 
ing regularly  convened  for  that  purpose. 
The  truth  of  this  averment  was  challenged 
by  the  answer,  and  the  validity  of  the  elec- 
tion denied.  This  appears  to  raise  the  only 
essential  fact  in  dispute.  Issue  was  for- 
mally joined,  and  the  parties  went  to  trial 
March  9th  of  this  year.  In  the  course  of 
two  or  three  days  it  became  apparent  that, 
if  the  question  was  to  be  determined  by  a 
review  of  the  action  taken  at  that  meeting, 
31  L.R.A.(N.S.) 


the  result  would  be  unsatisfactory  and 
doubtful.  That  led  to  a  new  election  at  bar 
by  a^eement  of  parties;  but  for  that  pur- 
pose continuance  was  had  to  a  later  date. 
In  the  meantime  the  parties  did  what  they 
could  to  ascertain  who  was  entitled  to  vote. 
The  voting  began  July  9,  and  continued  sey- 
eral  days."  Here  was  a  clear  abdication  of 
judicial  function  and  authority'.  The 
learned  chancellor  correctly  enough  states 
an  essential  question  of  fact  to  be  deter- 
mined; but  he  avoids  determining  it  because, 
"by  a  review  of  the  action  taken  at  the 
meeting  [of  June  8,  1908],  the  result  would 
be  unsatisfactory  and  doubtful."  It  is  the 
proper  function  of  a  chancellor  to  resolve 
such  doubtful  questions  in  the  light  of  the 
evidence,  not  to  avoid  them  by  reaching  a 
solution  of  the  controversy  through  meth- 
ods for  which  there  is  no  legal  warrant. 
The  inquiry  as  to  the  facts  had  proceeded 
no  further  than  the  taking  of  the  testimony 
of  two  witnesses,  when  the  judicial  inquiry 
ceased,  and  the  new  election  was  entered  up- 
on, presided  over  by  the  chancellor  in  open 
court,  continuing  uninterruptedly  for  ten 
days.  The  purpose  of  the  election  had  no 
relation  whatever  to  the  action  of  the  meet- 
ing on  June  8,  but  was  intended  as  a  sub- 
stitute, to  determine  whether,  in  point  of 
fact,  a  majority  of  the  male  members  of  the 
congregation  favored  the  election  of  Bishop 
Hoban  as  trustee  of  the  title.  We  are  not 
specially  concerned  about  the  manner  in 
which  this  election  was  conducted,  though 
it  is  open  to  much  criticism,  nor  its  re- 
sults. These  appear  in  the  more  than  600 
pages  of  the  appendix.  It  is  enough  to  know 
that  the  election  was  extrajudicial  and  con- 
clusive of  nothing.  The  parties  to  the  con- 
troversy who  consented  to  the  election  were 
without  authority  to  bind  the  members  of 
the  congregation.  The  appellants  were  sim- 
ply the  holders  of  the  naked  legal  title,  des- 
titute of  any  and  all  authority  to  act  for 
the  congregation.  The  appellees  had  no  au- 
thority except  that  derived  from  the  meet- 
ing that  appointed  them,  and  that  was  to 
secure  the  conveyance  of  a  legal  title  to 
the  church  property  to  Bishop  Hoban,  by 
virtue  of  the  action  there  taken.  They  were 
without  authority  to  submit  .the  matter 
to  the  hazard  of  another  election. 

Whether  the  election  concluded  those  who 
participated  in  it  is  not  a  question  to  be 
considered.  It  is  conceded  that  all  the 
members  did  not  participate.  It  is  a  mat- 
ter of  no  consequence  that  none  of  these 
are  here  protesting,  if  such  be  the  fact,  for 
in  this  proceeding  the  rights  of  the  indi- 
vidual membership  are  not  to  be  deter- 
mined. The  objection  to  the  procedure  that 
was  observed  is  that  it  offends  against  pub- 
lic law  and   policy.     What  the  act  of  at- 
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lembly  eontemplates  &s  the  means  or  method 
of  determining  whether  a  majority  of  the 
male  members  of  lawful  age  favored  the 
election  of  one  not  a  layman  is  a  congrega* 
tional  meeting  regularly  called  for  that  pur- 
pose, where  the  members  can  act  unitedly 
in  their  associate  capacity.  Any  other 
mode  of  proceeding,  as  was  said  in  Shortz 
y.  Unangst,  3  Watts  &  S.  45,  would  be  sub- 
versive of  the  first  principles  of  justice,  and 
leave  no  safety  for  the  members.  Not  only 
so,  it  was  a  violent  departure  from  the 
usages  of  the  congregation,  to  which  neither 
agreement  of  the  parties,  nor  sanction  of 
the  court  itself,  can  give  validity.  In  the 
absence  of  any  ordained  rule  or  by-law  of 
the  congregation  governing  such  proceed- 
ing, the.  congregation's  own  usages  must 
govern.  Twice  before  had  this  congregation 
been  called  upon  to  take  similar  action,  and 
in  both  instances  action  was  taken  at  a 
congregational  meeting  duly  called.  The 
decree  entered  in  the  case  rests  exclusively 
upon  the  result  derived  by  the  chancellor 
from  the  election  held  before  him.  Not 
only  had  the  election  no  relation  to 
the  congregational  meeting,  but  it  was 
not  ordered  by  the  congregation,  and 
was  participated  in  by  persons  who  had  not 
been  present  at  the  meeting,  and  whose 
qualifications  were  determined  by  an  au- 
thority outside  of  the  congregation  itself. 
The  case  must  go  back,  to  be  proceeded  with 
sec.  reg,,  the  contending  parties  to  be  al- 
lowed to  introduce  such  testimony  as  they 
can  touching  the  issues  raised  under  the 
pleadings.  From  that  testimony  let  the 
facts  be  found,  and  then,  should  an  appeal 
to  this  court  follow,  we  will  be  in  a  posi- 
tion  to   make   final   ruling,   but   not  until 


then. 

Without  any  disposition  to  prejudge  this 
case  in  any  of  its  legal  aspects,  and  certain- 
ly not  intending  so  to  do,  this  much  may  be 
said,  which,  if  it  prejudice  at  all,  prejudices 
equally.  If  this  litigation  involves  any  pos- 
sible result  worth  a  moment's  controversy, 
it  is  concealed  from  our  view.  This  may  be 
a  matter  which  concerns  only  the  parties 
iiemselves;  but  we  remark  upon  it  for  the 
reason  that  the  case  discloses  sufficient  to 
warrant  an  inference  that  neither  side  ap- 
preciates the  insignificance  of  the  stake  for 
which  they  are  contending.  It  is  difficult 
to  conceive  of  anyone  bearing  any  relation 
whatever  to  a  religious  body  quite  so  in- 
capable of  intermeddling  with  the  affairs 
of  the  congregation  as  a  trustee,  who  sim- 
ply holds  the  legal  title  to  the  church  prop- 
erty. Such  an  one  is  trustee  for  no  other 
purpose,  and  has  nothing  whatever,  by  rea- 
son of  the  fact  that  he  holds  the  legal  title, 
to  do  with  any  of  the  affairs  of  the  congre- 
gation, or  with  the  property  itself,  no  mat- 
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ter  whether  he  be  prelate  or  layman.  Who- 
ever he  be,  he  holds  the  title  not  under  or 
because  of  any  rules  or  regulation  of  any 
ecclesiastical  body  to  which  the  congrega- 
tion is  affiliated  or  connected,  but  under  the 
law  of  the  land  which  allows  the  member- 
ship to  indicate  him  as  trustee.  Absolute- 
ly without  power  and  without  function,  he 
is  as  far  removed  from  active  interference 
with  the  property  or  business  of  the  congre- 
gation, as  he  could  possibly  be.  The  own- 
ership of  the  church  property  is  in  the  con- 
gregation to  do  with  as  it  pleases,  except 
that  it  may  not  divert  it  from  the  uses 
with  which  it  is  impressed.  Here  the  uses 
of  this  churqh  property  have  long  since 
been  declared,  and  no  matter  who  may  be 
trustee  the  property  cannot  be  otherwise 
appropriated.  Were  the  present  decree  to 
stand,  and  Bishop  Hoban  to  receive  a  con- 
vej'ance  thereunder,  such  conveyance  would 
invest  him  with  no  right  of  control  over 
the  property  whatever.  This  much  needs  to 
be  understood,  for  it  is  the  law.  This  be- 
ing so,  it  is  apparent  that  a  victory  for 
either  side  would  be  utterly  barren  of  any 
substantial  results.  It  is  a  mistake  to  sup- 
pose that  a  trustee  or  trustees  appointed 
simply  to  hold  the  legal  title  to  church 
property  correspond  in  any  way  to  trustees 
elected  or  appointed  to  exercise  active  duty 
in  controlling  the  afi'airs  of  the  congregation ; 
and  we  cannot  avoid  the  conclusion  that 
this  unfortunate  and  expensive  litigation 
has  been  entered  upon  because  of  this  clear 
misconception.  If  the  parties  choose  to  pro- 
long the  controversy,  it  is  their  right  so  to 
do,  which  will  not  be  questioned. 

The  appeal  is  sustained,  the  decree  is  set 
aside,  and  the  record  is  remitted  to  the  court 
below  to  be  proceeded  within  due  course, 
the  costs  on  this  appeal  proper  to  be  paid 
by  appellees. 


MISSISSIPPI  SUPREME  COURT. 

H.  T.  NELSON,  Appt.,     ' 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(—  Miss.  — ,  63  So.  619.) 

Judgment  —  res  judicata  —  different 
defendants  —  railroad  and  sleeping 
car  companies. 

1.  A  judgment  in  favor  of  a  sleeping  car 
company  in  an  action  by  a  passenger  to 
hold  it  liable  for  loss  of  his  baggage  while 

Note.  —  The  general  question  whether  a 
judgment  in  favor  of  one  who  was  the  im- 
mediate actor  in  an  alleged  wrong  is  avail- 
able as  an  estoppel  to  one  whose  wrong,  if 
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he  was  a  passenger  on  its  car  is  no  bar  tu 
an  action  against  the  railroad  company  to 
hold  it  liable  for  the  loss. 

Carrier  — liability  of  railroad   for  loss 
of  baggage  in  sleeping  car. 

2.  A  railroad  company  is  not  relieved 
from  liability  for  loss  of  the  baggage  of  a 
passenger  upon  its  train  by  the  fact  that, 
at  the  time  of  loss,  he  occupied  space  in  a 
sleeping  car  which  belonged  to  another  com- 
pany, if  the  car  was  in  fact  a  part  of  its 
train,  and  was  employed  by  it  in  perform- 
ing its  contract  of  transportation. 

(December  6,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hinds  County 
dismissing  his  declaration  in  an  action 
brought  to  recover  the  value  of  baggage  al- 
leged to  have  been  lost  by  defendant's  neg- 
ligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watklns  &  Watkins,  for  ap- 
pellant: 

The  question  is  not  rea  judicata. 

Illinois  C.  R.  Co.  v.  Clarke,  85  Miss.  691, 
38   So.   97. 

The  vailroad  company  is  liable  for  the 
acts  and  conduct  of  the  Pullman  employees. 

Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
26  L.  ed.  141 ;  Thorpe  v.  New  York  C.  &  H. 
R.  R.  Co.  76  N.  Y.  402,  32  Am.  Rep.  326; 
Airey  v.  Pullman  Palace  Car  Co.  50  La. 
Ann.  648,  23  So.  512;  Williams  v.  Pullman 
Palace  Car  Co.  40  La.  Ann.  417,  8  Am.  St. 
Rep.  538,  4  So.  85;  Evansville  &  T.  H.  R. 
Co.  V.  Athon,  6  Ind.  App.  295,  51  Am.  St. 
Rep.  303,  33  N.  E.  469;  Louisville  &  N.  R. 
Co.  v.  Ray,  101  Tenn.  1,  46  S.  W.  554; 
Kinsley  v.  Lake  Shore  &  M.  S.  R.  Co.  125 
Mass.  54,  28  Am.  Rep.  200;  Sessions  v.  New 
York,  L.  E.  &  W.  R.  Co.  78  Hun,  541,  29 
N.  Y.  Supp.  628;  Louisville,  N.  &  G.  S.  R. 
Co.  y.  Katzenberger,  16  Lea,  380,  57  Am. 
Rep.  232,  1  S.  W.  44;  Carpenter  v.  New 
York,  N.  H.  &  H.  R.  Co.  124  N.  Y.  53,  11 
L.R.A.  759,  21  Am.  St.  Rep.  644,  26  N.  E. 
277. 

Messrs.  Mayes  A  Ijongstreet,  for  ap- 
pellee : 

The  sleeping  car  company  was  in  law 
the  servant  of  the  railroad  cq^pany. 


Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
26  L.  ed.  141. 

A  judgment  in  a  suit  in  which  an  agent 
or  servant  is  a  party  prosecuting  or  de- 
fending under  the  authority  and  in  the  right 
of  the  principal  or  himself  is  conclusive  for 
or  against  the  principal  or  himself. 

Emma  Silver  Min.  Co.  v.  Emma  Silver 
Min.  Co.  17  Blatchf .  389,  7  Fed.  401 ;  Moore 
V.  Richardson,  100  111.  App.  134;  Bridges 
V.  McAllister,  106  Ky.  791,  45  L.R.A.  800, 
90  Am.  St.  Rep.  267,  51  S.  W.  603;  Mc- 
Kenzie  v.  Baltimore  &  O.  R.  Co.  2  Md.  161; 
Kingsley  v.  Davis,  104  Mass.  178;  Lippman 
v.  Campbell,  40  Mo.  App.  664. 

^  Mayes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

While  traveling  over  the  line  of  railway 
owned  by  the  Illinois  Central  Railroad 
Company,  H.  T.  Nelson  claims  to  have  lost 
a  suit  case  and  contents,  through  the  neg- 
ligence of  the  company,  valued  at  $227  or 
thereabouts,  and  the  object  of  this  suit  is 
to  compel  reimbursement  by  the  company. 
The  cause  is  here  on  the  pleadings,  and 
the  case  made  is  about  as  follows,  tn^..- 
Mr.  Nelson  alleges  in  his  declaration  that  he 
procured  transportation  over  the  Illinois 
Central  Railroad  from  Memphis,  I'ennessee, 
to  Durant,  Mississippi.  At  the  same  time 
he  purchased  his  railroad  ticket,  and  from 
the  same  agent.  Nelson  alleges  that  he  also 
purchased  a  sleeping  car  ticket  entitling 
him  to  a  berth  on  a  sleeping  car  from  Mem- 
phis to  Durant,  the  sleeping  car  being  at- 
tached to  and  being  a  part  of  the  train. 
Nelson  further  alleges  in  his  declaration 
that  he  boarded  the  train  at  Memphis,  bound 
for  Durant,  at  about  11:30  P.  M.,  entered 
the  sleeping  car,  and  was  assigned  to  '*lower 
No.  4  in  a  car  named  Saffola."  Nelson 
further  alleges  that  he  had  with  him  a  suit 
case  containing  articles  of  necessary  apparel 
for  the  contemplated  journey,  and  of  the 
value,  including  the  suit  case,  of  the  sum 
stated  above;  that  when  he  retired  he  left 
the  suit  case  and  contents  by  the  side  of 
his  berth,  and  on  reaching  his  destination 
it  was  discovered  that  the  case  and  con- 
tents were  gone;  and  that  because  of  the 
negligence,  wilful  conduct,  or  gross  negli- 


any,  was  derivative,  is  discussed  very  fully 
in  the  opinion  to  Portland  Gold  Mm.  Co. 
V.  Stratton's  Independence,  16  L.R.A.  (N.S.) 
677. 

And  the  particular  aspect  of  that  subject 
presented  by  the  question  whether  a  judg- 
ment in  favor  of  an  employee  is  a  bar  to  a 
recovery  against  the  employer  for  the  em- 
ployee's act  or  default  is  treated  in  the  note 
to  Doremus  v.  Oregon  R.  &  Nav.  Co.  64 
UR.A.  649. 
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And  the  effect  of  a  verdict  for  servant 
in  an  action  against  both  master  and  serv- 
ant for  latter's  misfeasance  is  treated  in 
notes  to  McGinnis  v.  Chicago.  R.  I.  &  P.  R. 
Co.  9  L.R.A. (N.S.)  880,  and  Southern  R. 
Co.  V.  Harbin,  30  L.R,A.(N.S.)  404. 

As  to  liability  of  railroad  company  for 
acts  of  employee  of  sleeping  or  Pullman  car 
company  toward  passenger,  see  note  to 
Campbell  v.  Seaboard  Air  Line  R,  Co.  23 
L.R.A.(N.S.)   1056. 
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genoe  on  the  part  of  the  company,  etc.,  the 
case  and  its  contents  were  lost.  The  rail- 
road company  filed  the  general  issue  and 
two  special  pleas.  The  first  special  plea 
was  to  the  effect  that  Nelson  instituted  a 
suit  on  the  same  cause  of  action  in  the  jus- 
tice of  the  peace  court  in  the  state  of  Ten- 
nessee; that  this  court  had  full  and  final 
jurisdiction,  and  that,  the  suit  was  insti- 
tuted there  in  June,  1909,  long  prior  to  the 
bringing  of  the  suit  then  on  trial;  that 
the  suit  brought  in  Tennessee  was  upon  the 
identical  cause  of  action,  was  instituted 
against  the  Pullman  Palace  Car  Company, 
and  resulted  in  a  judgment  against  Nelson, 
and  in  favor  of  the  Pullman  Company ;  that 
afterwards  Nelson  appealed  the  case  from 
the  judgment  of  the  justice  of  the  peace  to 
the  circuit  court  of  the  same  county  in  Ten- 
nessee, this  appellate  court  having  full 
jurisdiction  of  the  cause  so  appealed;  and 
that  court  again  rendered  a  judgment 
against  Nelson,  and  in  favor  of  the  Pullman 
Company.  Wherefore  it  is  claimed  by  this 
plea  that  the  cause  is  res  judicata  and 
should  be  dismissed.  The  second  special 
plea  alleges  that  the  suit  should  not  be 
maintained  because,  at  the  time  his  bag- 
gage is  claimed  to  have  been  lost  or  de- 
stroyed. Nelson  was  a  general  passenger, 
traveling  upon  an  ordinary  ticket,  and  his 
loss  did  not  occur  in  an  ordinary  passenger 
coach  of  the  railroad  company,  nor  in  the 
baggage  car;  that  the  suit  case  was  never 
placed  in  the  care  or  custody  of  any  em- 
ployee of  the  railroad  company,  and  it  did 
not  have  any  notice  of  the  existence  of  the 
baggage;  that  Nelson  went  into  a  sleeping 
car  of  the  Pullman  Company,  and  paid  to  it 
a  special  consideration  for  additional  ac- 
commodation and  protection,  and  placed 
himself  and  his  hand  baggage  specially  in 
the  custody  and  care  of  the  employees  of  the 
Pullman  Company;  and  that  the  baggage 
was  then  lost  while  plaintiff  was  in  the  care 
of  the  Pullman  Company.  To  these  two 
pleas,  a  demurrer  was  interposed,  the  effect 
of  which  was  to  allege  that  neither  of  the 
pleas  constituted  any  defense.  The  demur- 
rers were  overruled,  and.  Nelson  declining 
to  plead  further,  final  judgment  was  taken, 
dismissing  the  declaration,  from  which 
judgment  an  appeal  is  prosecuted  here. 

It  is  our  judgment  that  neither  of  the 
pleas  offered  by  the  railroad  company  pre- 
sented any  defense  to  the  suit  of  Nelson, 
and  the  demurrer  to  both  pleas  should  have 
been  sustained.  The  agents  and  servants  of 
the  sleeping  car  company  are  undoul)tcdly 
the  agents  of  the  railroad  company.  The 
cars  of  the  sleeping  car  company  are  at- 
tached to  and  become  a  part  of  the  system  of 
transportation  used  by  the  railroad  com- 
pany in  carrying  out  its  contracts  of  trans- 
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portation.  When  a  passenger  Is  injured 
by  any  neglect  on  the  part  of  the  sleeping 
car  company,  and  while  a  passenger  on  same, 
the  railroad  company  is  liable  in  the  same 
way  and  to  the  same  extent  as  it  would  be 
if  the  injury  had  occurred  on  one  of  its 
ordinary  passenger  coaches.  As  is  said  in 
the  case  of  Pennsylvania  Co.  y.  Roy,  102 
U.  S.  451,  20  L.  ed.  141 :  "The  law  will  not 
permit  a  railroad  company,  engaged  in  the 
business  of  carrying  persons  for  hire, 
though  any  devise  or  arrangement  with  a 
sleeping  car  company,  whose  cars  are  used 
by  the  railroad  company  and  constitute  a 
part  of  its  train,  to  evade  the  duty  of  pro- 
viding proper  means  for  the  safe  convey- 
ance of  those  whom  it  has  agreed  to  convey. 
2  Kent,  Com.  12th  ed.  600;  2  Parsons,  Contr. 
6th  ed.  218,  219;  Story,  Bailm.  §§  601, 
601a,  602;  Cooley,  Torts,  642 ;  Wharton,  Neg. 
2d  ed.  §§  627  et  seq.;  Chitty  &  T.  Carr. 
256  et  seq. ;  and  cases  cited  by  the  authors." 
Because  the  railroad  company  adopts  the 
sleeping  car  as  a  part  of  its  train,  uses  it  to 
carry  out  its  contracts  of  transportation, 
and  invites  its  passengers  to  go  into  and 
avail  of  its  comforts  when  traveling  upon 
its  line  of  railway,  the  sleeping  car  com- 
pany and  the  railroad  company  have  no 
distinction,  so  far  as  the  passenger  is  con- 
cerned, when  he  seeks  redress  against  the 
railroad  company  for  injury  received 
through  the  negligence  of  the  sleeping  car 
company.  But  because  the  railroad  com- 
pany may  become  liable  for  the  negligence 
of  the  servants  of  the  sleeping  car  company, 
it  does  not  follow  that  the  sleeping  car 
company  may  not  also  be  liable  severally 
and  jointly.  The  passenger  not  only  has  a 
contract  of  transportation  with  the  rail- 
road company,  but  he  also  has  a  contract 
with  the  sleeping  car  company.  By  these 
two  contracts  each  company  imposes  on  it- 
self the  same  duty  of  protection  to  the 
person  and  property  of  the  passenger,  and 
each  may  be  sued  separately,  or  both  may  be 
sued  jointly.  Every  duty  that  the  sleeping 
car  company  owes  a  passenger  is  also  a 
duty  that  the  railroad  company  owes;  but 
the  duty  of  the  railroad  and  sleeping  car 
company  may  not  be  the  same  when  the 
injury  results  from  the  negligent  opera- 
tion of  the  train,  as  this  seems  to  be  a  duty 
peculiarly  assumed  by  the  railroad.  It  is 
manifest  that  the  same  duty  rested  on  the 
sleeping  car  company  to  protect  the  person 
and  baggage  of  Nelson  as  was  imposed  on 
the  railroad  company,  and  the  converse  of 
this  proposition  is  true.  Both  the  sleeping 
car  company  and  the  railroad  company  had 
separate  contracts  with  the  passenger;  each 
receiving  from  him  an  independent  consid- 
eration. The  sleeping  car  company  was 
both  the  agent  of  the  railroad  company,  and 
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also  engaged  in  its  own  enterprise,  taking  a 
valuable  consideration  therefor. 

While  it  is  not  alleged  that  this  injury 
occurred  in  this  state,  it  is  not  amiss  to  note 
that,  by  §  195  of  the  Constitution  of  1890 
of  the  state,  sleeping  car  companies  are 
made  common  carriers  and  liable  as  such. 
This  simply  shows  that  the  laws  of  this 
state  recognize  that  there  may  be  an  inde- 
pendent liability  on  the  part  of  the  sleeping 
car  companies  under  their  contract  of  car- 
riage, as  well  as  the  agents  of  the  railroad 
company.  The  negligence  complained  of  was 
the  loss  of  appellant's  baggage.  The  negli- 
gent failure  of  both  companies  to  perform 
their  duty  to  appellant  resulted  in  a  single 
and  indivisible  injury,  for  which  either  or 
both  are  liable.  In  such  case,  as  is  stated 
in  the  case  of  Walton  v.  Miller,  109  Va. 
210,  214,  132  Am.  St.  Rep.  908,  911,  63  S.  E. 
458,  460,  these  two  companies  are  joint 
tort  feasors.  As  to  when  persons  are  joint 
tort  feasors,  it  is  stated  in  that  part  of  opin- 
ion to  be  found  in  the  above  cited  case, 
citing  many  authorities,  that,  "  'In  respect 
to  negligent  injuries,  there  is  considerable 
difference  of  opinion  as  to  what  constitutes 
joint  liability.  No  comprehensive  general 
rule  can  be  formulated  which  will  harmon- 
ize all  the  authorities.  The  authorities  are, 
perhaps,  not  agreed  beyond  this:  That 
wliere  two  or  more  owe  to  another  a  com- 
mon duty,  and  by  a  common  neglect  of  that 
duty,  such  other  person  is  injured,  then 
there  is  a  joint  tort,  with  joint  liability. 
The  weight  of  authority  will,  we  think,  sup- 
port the  more  general  proposition  that,  when 
the  negligence  of  two  or  more  persons  con- 
curs in  producing  a  single  indivisible  injury 
then  such  persons  are  jointly  and  severally 
liable,  although  there  was  no  common  duty, 
common  design,  or  concert  of  action.'  1 
Cooley,  Torts,  3d  ed.  p.  246." 

That  the  sleeping  car  company  ift  liable 
for  the  loss  of  a  passenger's  personal  bag- 
gage, if  it  fail  to  exercise  proper  care  to 
guard  same,  is  settled  by  many  authorities. 
Pullman  Co.  v.  Green,  128  Ga,  142,  119  Am. 
St.  Rep.  368,  67  S.  E.  233,  10  A.  &  E.  Ann. 
Cas.  893.  That  the  railroad  company  is 
alike  liable  is  equally  well  settled.  See 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Lillie,  112 
Tenn.  331,  105  Am.  St.  Rep.  947,  78  S.  W. 
1055.  If  both  are  liable,  it  follows  that  they 
are  jointly  and  severally  liable,  and  where 
the  joint  and  several  liability  is  conceded, 
the  controlling  principles  of  law  become 
easy  of  application.  In  the  case  of  Pullman 
Co.  V.  Kelly,  86  Miss.  87,  38  So.  317,  this 
court  held  "that  a  sleeping  car  company 
owes  to  all  passengers  whom  it  receives  all 
the  obligations  and  duties  which  a  common 
carrier  owes  to  passengers,  except,  of  course, 
that  a  sleeping  car  company,  not  controlling 
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the  motive  power,  and  not  having  the  man- 
agement of  the  train  of  which  its  car  is  a 
part,  cannot  be  held  liable  to  its  passengers 
for  injuries  occurring  to  them  by  reason  of 
any  defect  or  failure  in  the  machinery 
which  furnishes  the  motive  power,  or  by  rea- 
son of  any  want  of  care,  miscarriage,  or 
default  in  the  management  of  the  train;" 
but,  because  it  is  the  agent  of  the  railroad 
company,  the  latter  company  is  also  liable 
for  every  neglect  that  makes  the  sleeping 
car  company  liable.  In  Cooley  on  Torts,  2d 
ed.  p.  159,  it  is  said  that,  where  an  injury 
is  produced  by  joint  tort  feasors,  *'the 
party  injured  may  bring  separate  suits 
against  the  wrongdoers,  and  proceed  to 
judgment  in  each,  and  that  no  bar  arises  as 
to  any  of  them  until  satisfaction  is  re- 
ceived." In  the  same  authority,  on  page 
157,  it  is  said:  "Whatever  may  have  been 
the  reason  for  proceeding  at  first  against 
less  than  the  whole,  it  is  conceded  on  all 
sides  that  a  previous  suit  against  one  or 
more  is  no  bar  to  a  new  suit  against  the 
others,  even  though  the  first  suit  be  pend- 
ing, or  have  proceeded  to  judgment,  when 
the  second  is  brought."  Of  course,  where 
there  is  but  one  injury,  there  can  be  but  one 
satisfaction  for  that  ,  injury;  but  until 
there  is  a  satisfaction,  the  injured  party 
may  bring  as  many  separate  suits  for  the 
injury  as  there  are  joint  wrongdoers,  and 
in  the  end  elect  to  take  the  highest  assess- 
ment of  damages  made  by  any  judgment. 
Cooley,  Torts,  2d  ed.  p.  359;  Marriott  v. 
Williams,  152  Cal.  705,  125  Am.  St.  Rep.  87, 
93  Pac.  875;  French  v.  Boston  Coal  Co.  195 
Mass.  334,  11  L.R.A.(N.S.)  993,  122  Am. 
St.  Rep.  257,  81  N.  E.  265 ;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  v.  Hilligoss,  171  Ind.  417, 
131  Am.  St.  Rep.  258,  86  N.  E.  485. 

The  suit  by  Nelson  against  the  sleeping 
car  company  in  the  state  of  Tennessee,  re- 
sulting in  a  judgment  in  favor  of  the  sleep- 
ing car  company,  cannot  be  used  as  a  bar  to 
this  suit  against  the  railroad  company. 
Judgments  conclude  only  parties  and  priv- 
ies, and  there  is  no  such  privity  between 
joint  tort  feasors  as  will  allow  one  to 
plead  in  bar  to  a  suit  against  him  a  judg- 
ment acquitting  another  of  responsibility 
for  the  same  act.  Each  is  liable  independ- 
ently of  the  other,  and  the  utmost  that  any 
joint  tort  feasor-  can  ask  is  that  there  be 
but  one  satisfaction  allowed  for  the  same 
and  indivisible  cause  of  action,  and  this  the 
law  guarantees.  That  a  judgment  in  favor 
of  one  joint  wrongdoer  is  no  bar  to  a  sep- 
arate action  against  another  was  settled  in 
this  state  by  the  case  of  Illinois  C.  R.  Co. 
V.  Clarke,  85  Miss.  697,  38  So.  97.  See 
also  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
765.  In  the  Clarke  Case,  supra,  this  court 
said:     "The  right  of  action  which  the  ap- 
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pellee  had  was  both  joint  and  several,  and 
each  defendant  was  liable  for  the  whole 
damage.  .  •  .  The  appellee  could  have 
instituted  suit  for  the  entire  amount  of 
damage  which  he  had  suffered  against  either 
of  the  parties,  or  against  both,  as  he  chose 
to  do.  Had  the  verdict  been  against  botb, 
this  would  neither  have  lessened  nor  in- 
creased the  liability  of  appellant  for  the 
entire  judgment.  Nor  is  the  fact  that  the 
jury,  no  matter  by  what  motive  actuated, 
failed  to  find  a  verdict  against  appellant's 
codefendant,  in  any  wise  prejudicial  to  the 
rights  which  may  exist  between  appellant 
and  its  codefendant,  growing  out  of  the  sub- 
ject-matter of  this  suit."  There  may  be 
cases  in  which  a  judgment  in  a  suit  in 
which  an  agent  or  servant  is  a  party  may 
be  conclusive  for  or  against  the  principal; 
but  we  are  only  now  interested  in  the  pur- 
suit of  this  question  to  an  extent  sufficient 
to  say  that,  if  there  are  such  cases^  this  is 
not  one  of  them. 

Reversed  and  remanded. 


KENTUCKY  COURT  OP  APPEALS. 

JACK   HUGHES    alias    Charles   Reynolds, 

Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(131  Ky.  502,  115  S.  W.  744.) 

Former   conviction  —  illegal   registra- 
tion —  false  swearing. 

A  conviction  of  illegal  registration  to 
vote  is  not  a  bar  to  a  prosecution  for  false 
swearing  which  was  necessary  to  effect  the 
registration,   because   the   right   to   it   was 


challenged,  where  accused  might  have  been 
guilty  of  the  former  offense  without  taking 
an  oath. 

(January  21,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  Coun- 
ty, convicting  him  of  making  a  false  oath 
to  enable  him  to  be  registered  as  a  voter. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  Allison  Holland,  Maury 
Kemper,  and  Wallace  Muir,  for  appel- 
lant: 

The  alleged  crime  of  false  swearing,  al- 
though a  felony,  was  merged  into  and  be- 
came a  part  of,  the  other  crime  denounced 
by  the  statutes, — "illegal  registration." 

Micheal,  Merger;  20  Am.  &,  Eng.  Enc. 
Law,  p.  607;  Triplett  v.  Com.  84  Ky.  193, 

1  S.  W.  «4;  1  Bishop,  Crim.  Law,  §  1062; 
Fisher  v.  Com.  1  Bush,  211,  89  Am.  Dec. 
620;  Redoy  v.  Com.  97  Ky.  784,  31  S.  W. 
730;  Williams  v.  Com.  78  Ky.  93;  Chesa- 
peake &  0.  R.  Co.  v.  Com.  88  Ky.  368,  11 
S.  W.  87;  Hurst  v.  State,  86  Ala.  604,  11 
Am.  St.  Rep.  79,  6  So.  120;  Roberts  v. 
State,  14  Ga.  8,  58  Am.  Dec.  539;  (^itzow 
V.  State,  1  Tex.  App.  47,  28  Am.  Rep.  396; 
Oleson  V.  State,  20  Wis.  68;  Woodford  v. 
People,  62  N.  Y.  117,  20  Am.  Rep.  464;  R. 
V.  Truman,  8  Car.  &  P.  727;  Ben  v.  State, 
22  Ala.  9,  58  Am.  Dec.  234;  R.  v.  Benfield, 

2  Burr,  980;  Wharton,  Crim.  PI.  &,  Pr. 
§  254;  Clem  v.  State,  42  Ind.  420,  13  Am. 
Rep.  369;  State  v.  Damon,  2  Tyler  (Vt.) 
387;  State  v.  Cooper,  13  N.  J.  L.  361,  25 
Am.  Dec.  490;  State  v.  Lewis,  9  N.  C.  (2 
Hawks)   98,  11  Am.  Dec.  741. 


yote,  —  Right  to  convict  for  several  of' 
fensea  growing  out  of  the  same 
facts.  • 

L  Introduction,  693. 
II.  Offenses     against     different     jurisdic- 
tions. 

a.  United  States  and  state  or  terri- 

tory. 

1.  In  general,  695. 

2.  Specific  offenses,  697. 

b.  State  and  municipality. 

1.  In  general,  699. 

2.  Specific  offenses,  704. 
e.  Different    states,  709. 

d.  Military  and  civil,  710.  ' 

e.  Legislature    and    state,    711. 

f.  Courts   and   state,   711. 

III.  Same  act;   different  offenses. 

a.  Violation  of  liquor  laWB,  712. 

b.  Miscellaneous  offenses,  717. 

IV.  Same  transaction;    different  acts. 

a.  Constituting    repetition    of    same 
offense. 

1.  Assault   and    homicide,  720. 

2.  Larcenv,    723. 
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IV.  a — continued. 

3.  Robbery,  725. 

4.  Sale    of    intoxicating   liquors, 

725. 
6.  Forgery    and    counterfeiting, 

725. 
6.  Miscellaneous    offenses,     726. 
b.  Constituting    commission    of    dis- 
tinct offenses. 

1.  Burglary   and   other  crimes, 

727. 

2.  Forgery     and     counterfeiting 

and  uttering,   730. 

3.  Conspiracy   and   the  complet- 

ed crime,    731. 

4.  Assault;     carrying    concealed 

weapon,    732. 

5.  Miscellaneous   offenses,  732. 

/.  Introduction. 

This  not6  is  limited  to  the  discussion  of 
the  question  whether,  when  the  same  act 
constitutes  two  or  more  distinct  offenses, 
or  when  more  than  one  offense  is  commit- 
ted in  the  prosecution  of  a  single  enter- 
prise, or  in  the  course  of  one  transaction, 
there  can  be  more  than  one  conviction,  or 
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Messrs.  James  Breathitt,  Attorney  Gen- 
eral, and  Thomas  B.  McGregor,  for  ap- 
pellee : 

The  conviction  of  illegal  registration 
does  not  constitute  a  bar  to  the  prosecu- 
tion for  false  swearing,  as  the  same  evi- 
dence would  not  support  both  indictments. 

Com.  V.  Olds,  6  Litt.  (Ky.)  137;  Com.  v. 
Murphy,  33  Ky.  L.  Rep.  141,  109  S.  W. 
353;  Bishop,  Crim.  Law,  7th  ed.  §  1051; 
Ballowe  v.  Cpm.  19  Ky.  L.  Rep.  1867,  44 
S.  W.  646;  Carter  v.  Com,  25  Ky.  L.  Rep. 
CJ8,  70  S.  W.  337. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

This  record  presents  a  single  question 
of  law,  and  that  is  whether  or  not  the  plea 


of  former  conviction  interposed  by  appellant 
as  a  defense  to  the  prosecutiou  against 
him  should  have  been  sustained.  It  grows 
out  of  the  following  facts: 

In  1907  an  indictment  was  found  by  the 
grand  jury  of  Fayette  county  against  ap- 
pellant, charging  him  with  the  offense  of 
illegal  registration.  He  was  tried  under 
this  indictment,  and  convicted,  and  satis- 
fied the  judgment  by  serving  in  the  county 
jail  the  term  of  imprisonment  imposed  up- 
on him  as  a  penalty.  Afterwards  an  in- 
dictment was  returned  against  him  in  the 
same  court  and  county,  charging  him  with 
the  offense  of  making  a  false  oath  for  th? 
purpose  of  enabling  him  to  be  registered 
at  the  time  he  committed  the  offense  of 
registering   illegally.      In   other   words,   at 


whether  a  conviction  for  one  offense  may 
follow  an  acquittal  of  the  other.  It  is 
not  intended  to  consider  the  question 
whether  certain  acts  constitute  but  one  of- 
fense within  the  law  against  double  jeo- 
pardy, but,  assuming  that  the  offenses  are 
not  Identical,  whether  two  convictions  can 
be  based  on  the  same  act  or  crimes  com- 
mitted in  the  course  of  a  single  transac- 
tion. It  is  not  always  possible  or  practi- 
cable to  keep  to  this  distinction.  Many 
of  the  cases  collected  in  this  note  in  which 
the  various  offenses  are  against  the  same 
state  or  jurisdiction  will  be  found  to  turn 
on  the  question  of  the  identity  of  the  of- 
fenses, and  they  have  been  included  where 
the  distinction  has  been  deemed  of  no  prac- 
tical importance.  The  foregoing  limita- 
tion will,  of  course,  exclude  cases  in  which 
attempts  have  been  made  to  prosecute  for 
the  same  act  where  the  act  as  proved  could 
not  constitute  both  crimes,  as,  for  example, 
where  the  accused  has  been  acquitted  of  the 
charge  of  grand  larceny,  and  the  question 
is  whether  he  may  be  prosecuted  for  petit 
larceny,  or  vice  versa,  or  where  the  accused 
is  charged  with  stealing  money  of  one  per- 
son and  acquitted,  and  is  afterwards 
charged  with  stealing  the  same  money,  al- 
leged to  be  the  property  of  another  person; 
or  where  the  question  is  whether  one  of- 
fense is  an  ingredient  of  another,  ot*  the 
lower  degree  of  an  offense  is  included  in 
the  higher,  including  the  question  of  the 
effect  of  conviction  or  acquittal  of  the  low- 
er crime  upon  the  right  to  prosecute  for 
the  higher  where  the  death  of  the  victim 
follows  the  acquittal  or  conviction  of  the 
lower  offense;  or  where  the  question  is 
whether  a  person  may  be  prosecuted  for 
stealing  at  the  same  time  different  arti- 
cles belonging  to  the  same  person.  It  al- 
so excludes  cases  turning  upon  the  ques- 
tion of  merger  of  different  offenses,  or  ju- 
risdiction to  try  as  between  nation  and 
state,  state  and  municipality,  etc.,  or  upon 
the  question  whether  the  first  conviction 
'or  acquittal  was  properly  obtained  in  a 
court  having  jurisdiction,  or  upon  the  ef- 
fect of  pardon.  The  note  is  also  limited 
CO  cases  on  the  right  to  convict  the  same 
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person  for  several  offenses  growing  out  of 
the  same  act,  and  does  not  include  cases 
turning  on  the  question  of  the  right  to 
prosecute  civilly  on  the  same  facts  after 
conviction  or  acquittal  in  a  criminal  action. 

For  note  on  power  of  municipality  to 
punish  what  is  also  an  offense  under  state 
law,  see  Seattle  v.  MacDonald,  17  L.R.A. 
(N.S.)  49. 

By  the  overwhelming  weight  of  authority 
it  is  held  that  there  may  be  more  than 
one  conviction  where  there  is  more 
than  one  offense  growing  out  of  the 
same  facts.  The  great  majority  of  the 
cases  turn  upon  the  question  whether  cer- 
tain facts  constitute  the  same  offense,  or 
different  offenses,  it  being  conceded  that  if 
they  amount  to  distinct  offenses  an  acquit- 
tal or  conviction  for  the  one  will  not  stjind 
in  the  way  of  a  prosecution  for  the  other. 
It  is  doubtful,  however,  if,  where  the  ac- 
cused, by  the  same  act,  commits  two  or 
more  distinct  offenses,  and  he  is  convict- 
ed of  one,  he  would  afterwards  be  prose- 
cuted for  the  others  unless  there  were  spe- 
cially aggravated  circumstances  requiring 
it.  It  is  usually  in  cases  of  acquittal  of 
the  first  charge,  where  prosecution  for  the 
others  follow,  and  the  question  of  former 
jeopardy  is  raised. 

Ihe  law  on  the  subject  is  well  stated  in 
State  V.  Elder,  65  Ind.  286,  32  Am.  Rep. 
69,  in  which  it  is  said:  "We  believe  the 
true  rules,  deducible  from  both  principle 
and  authority,  to  be: 

1.  When  the  facts  constitute  but  one  of- 
fense, though  it  may  be  susceptible  of  di- 
vision into  parts,  as  in  larceny  for  steal- 
ing several  articles  of  property  at  the  same 
tinje,  belonging  to  the  same  person,  a  pros- 
ecution to  final  judgment  for  stealing  a 
part  of  the  articles  will  be  a  bar  to  a  sub- 
sequent prosecution  for  stealing  any  other 
part  of  the  articles,  stolen  by  the  same 
act. 

2.  When  the  facts  constitute  two  or  more 
offenses,  wherein  the  lesser  offense  is  neces- 
sarily involved  in  the  greater, — ^as  an  as- 
sault is  involved  in  an  assault  and  battery, 
as  an  assault  and  battery  is  involved  in 
an  assault  and  battery  with  intent  to  com- 
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the  same  time  and  place,  and  as  a  part 
of  the  same  transaction,  appellant  com- 
mitted the  offense  of  illegally  registering 
and  the  offense  of  making  a  false  oath  in 
order  that  he  might  be  then  registered. 
The  trial  court  rejected  his  plea  in  bar, 
and,  being  put  upon  tri<il  for  the  crime  of 
false  swearing,  he  was  convicted,  and  his 
punishment  fixed  at  imprisonment  for  one 
year  in  the  state  penitentiary. 

The  offense  of  illegal  registration,  and 
the  penalty  therefor,  is  defined  iu  §  1503 
[3409]  of  the  Kentucky  Statutes  for  1909, 
reading  as  follows:  "Any  person  who  shall 
cause  himself  to  be  registered  in  more 
than  one  election  precinct  (or  give  a  false 
number  of  the  ward  of  his  residence ) ,  other- 
wise than  is  provided  in  §  1497  of  this  ar- 


ticle, or  more  than  once  in  the  same  pre- 
cinct, or  who  shall  cause  himself  to  be 
registered,  knowing  that  he  is  not  lawfully 
entitled  to  registration,  and  any  person 
who  shall  aid  or  abet  in  the  commission 
of  any  of  said  acts,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  imprisoned 
in  the  county  jail  not  less  than  one  nor 
more  than  twelve  months." 

The  offense  of  false  swearing  is  defined 
in  $  1589  [3442]  of  the  Statutes,  as  fol- 
lows: "Any  person  who  shall  make  any 
wilfully  false  statement,  under  an  oath  duly 
administered  at  an  election,  shall  be  con- 
fined in  the  penitentiary  from  one  to  five 
years.  Any  person  who  shall  wilfully  pro- 
cure another  to  make  such  false  statement 


mit  felony  and  as  a  larceny  is  involved 
in  a  robbery, — and  when  the  facts  neces- 
sary to  convict  on  a  second  prosecution 
would  necessarily  have  convicted  on  the 
first,  then  the  first  prosecution  to  a  final 
judgment  will  be  a  oar  to  the  second. 

3.  But  when  the  same  facts  constitute 
two  or  more  offenses,  wherein  the  lesser 
offense  is  not  necessarily  involved  in  the 
greater,  and  when  the  facts  necessary  to 
convict  on  a  second  prosecution  would  not 
necessarily  have  convicted  on  the  first,  then 
the  first  prosecution  will  not  be  a  bar  to 
Ihe  second,  although  the  offenses  were  both 
committed  at  the  same  time  and  by  the 
same  act." 

And  in  Morey  v.  Com.  108  Mass.  433,  it 
is  said  that  a  conviction  or  acquittal  up- 
on one  indictment  is  no  bar  to  a  subse- 
quent conviction  and  sentence  upon  anoth- 
er, unless  the  evidence  required  to  support 
a  conviction  upon  one  of  them  would-  have 
been  sufficient  to  warrant  a  conviction  up- 
on the  other.  The  test  is  not  whether  the 
defendant  has  already  been  tried  for  tlie 
same  act,  but  whether  he  has  been  put  in 
jeopardy  for  the  same  offense.  A  single 
act  may  be  an  offense  against  two  statutes, 
and  if  each  statute  requires  proof  of  an  ad- 
ditional fact  which  the  other  does  not,  an 
acquittal  or  conviction  under  either  stat- 
ute does  not  exempt  the  defendant  from 
prosecution  and  punishment  under  the  oth- 
er. 

11  Offenses    tigadnst    different    fwrU- 

dictions, 

a.  United  States  and  state  or  territory, 

1.  In  general. 

Since  the  same  act  may  constitute  an  of- 
fense against  both  Federal  and  state  laws, 
an  acquittal  or  conviction  in  one  jurisdic- 
tion will  not  prevent  prosecution  in  the 
other,  although  it  is  probable  that  the 
fact  that  the  accused  had  already  been  con- 
victed for  the  same  acts  in  one  jurisdiction 
or  the  other  would  be  taken  into  considera- 
tion on  the  question  whether  he  ought  to 
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be  again  proceeded  against,  and,  if  twice 
convicted,  on  the  question  whether  the 
punishment  in  the  second  case  ought  not 
to  be  mitigated. 

The  maxim,  Nemo  debet  his  puniri  pro 
uno  delicto,  now  improved  and  incorporat- 
ed into  the  Constitution  of  the  United 
States  (6th  Amendment),  in  the  words, 
"Nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb,"  does  not  apply  to  acts 
made  crimes  both  against  the  United  States 
and  a  state,  for  the  offenses  are  not  the 
same.  This  inhibition  is  a  limitation  up- 
on the  power  of  the  government  of  the 
United  States,  and  not  that  of  the  state, 
and  its  only  effect  is  to  estrain  the  former 
from  putting  any  person  in  jeopardy  twice 
for  the  same  ollense;  that  is,  an  offense 
defined  by  its  laws  and  tried  in  its  courts. 
It  matters  not  how  often  a  person  has  been 
put  in  jeopardy  elsewhere  or  otherwise  on 
account  of  the  act  or  conduct  constituting 
such  crime;  it  is  no  defense  to  a  prosecu- 
tion therefor  in  the  courts  of  the  United 
States.  United  States  v.  Barnhart,  10 
Sawy.   491,   22    Fed.   285. 

The  principle  seems  to  be  well  settled 
that  the  laws  of  a  country  do  not  extend 
beyond  its  territorial'  limits,  and  there- 
fore it  is  said  to  be  "an  obvious  principle 
that  the  maxim  and  rule  of  constitutional 
law  cannot  span  country  and  country  in 
such  a  way  as  to  cause  a  jeopardy  in  one 
country  to  free  the  party  from  trial  in  an- 
other. On  the  one  hand,  it  cannot  prevent 
a  foreign  government  from  prosecuting  for 
crime  a  person  who  has  been  tried  for  the 
same  offense  by  our  courts,  and,  on  the 
other  hand,  it  cannot  exempt  from  prosecu- 
tion here  one  who  has  been  tried  abroad. 
1  Bishop,  Crim.  Law,  §  983;"  Marshall 
V.  State,  6  Neb.  122,  29  Am.  Rep.  363. 

The  same  act  or  series  of  acts  may  con- 
stitute an  offense  equally  against  the 
United  States  and  the  state,  subjecting  the 
guilty  person  to  punishment  under  the  laws 
of  each  government.  Cross  v.  North  Caro- 
lina, 132  U.  S.  131,  33  L.  ed.  287,  10  Sup. 
Ct.   Rep.   47. 

The  same  act  may  be  a  violation  of  both 
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shall  be  confined  in   the  penitentiary   one 
year." 

The  contention  of  counsel  for  appellant 
is  that,  as  appellant's  right  to  register  was 
challenged,  it  therefore  became  necessary 
that  he  should  take  the  required  oatli  be- 
fore being  allowed  to  register,  and  that, 
having  taken  the  oath,  and  thereupon  reg- 
istered, the  act  of  taking  the  oath  and  the 
act  of  registration  were  but  parts  of  a 
single  act,  as  in  taking  the  oath  he  was 
only  doing  one  of  the  things  necessary  to 
his  registration,  and  that,  as  a  separate 
penalty. was  prescribed  for  each  of  the  two 
parts  of  this  act,  the  commonwealth  had 
the  right  to  elect  which  one  of  them  it 
would  prosecute;  and  having  made  the  elec- 
tion to  prosecute  for  the  offense  of  illegal 


registration,  it  could  not  afterwards  prose- 
cute him  for  making  a  false  oatli. 

The  defense  presented  in  this  case  has 
been  often  made,  and  it  has  received  full 
consideration,  not  only  from  this  court, 
but  from  text  writers  on  criminal  law  and 
other  courts  of  last  resort.  It  is  a  part 
of  the  Constitution  of  this  state  that  "no 
person  shall  for  the  same  offense  be  twice 
put  in  jeopardy  of  his  life  or  limb,"  and 
the  same  provision  is  found  in  the  Consti- 
tution of  the  United  States  and  in  tho  Con- 
stitutions of  all  the  states  that  we  have  ex- 
amined. Under  this  constitutional  provi- 
sion there  is  no  difference  of  opinion  that 
the  accused  cannot,  after  he  has  been  con- 
victed or  acquitted,  be  again  put  upon  trial 
for    the    same    offense.      And    it    has    also 


state  and  Federal  laws,  and  may  be  pun- 
ished in  each  jurisdiction,  and  this  im- 
plies no  encroachment  of  one  authority 
within  the  province  of  the  other.  State 
v.  Stevens,  114  N.  C.  873,  19  S.  E.  861. 

Where  the  offense  is  made  a  crime  by  the 
law  of  the  state  and  also  by  the  law  of  the 
United  States,  either  or  botli  jurisdictions 
may  try  and  punish  the  offender,  and  where 
be  is  arraigned  in  the  second  jurisdiction,  a 
plea  of  once  in  jeopardy,  based  on  a  trial 
m  the  other  jurisdiction,  is  bad.  Pear- 
son V.   State,  1   Shannon,  Cas.   311. 

In  State  v.  Norman,  16  Utah,  463,  52 
Pac.  986,  it  was  said  that  "each  inhabi- 
tant of  the  territory  of  Utah  was  also  an 
inhabitant  of  the  United  States,  and  was 
therefore  a  subject  of  each  government, 
and  owed  allegiance  to  and  was  amenable 
to  the  laws  of  each.  If,  therefore,  he  per- 
petrated an  act  which  constituted  an  of- 
fense against  the  United  States,  and  also^ 
an  offense  against  the  territory  and  its  lo- 
cal laws,  we  know  of  no  legal  principle 
which  prevented  him  from  becoming  sub- 
ject to  punishment  by  each  government; 
and  neither  of  such  punishments  would  be 
in  contravention  of  the  constitutional  in- 
hibition against  the  twice  putting  in  jeop- 
ardy for  the  same  offense.  That  inhibition 
does  not  operate  as  to  the  act,  but  as  to 
the  offense;  and  an  offense,  in  legal  signifi- 
cance, is  the  transgression  of  a  law.  If, 
however,  in  any  case,  principles  of  justice 
dictate  that  both  governments  ought  not 
to  prosecute  and  punish  the  offender  for  the 
same  act,  the  court  may,  and  many  of 
them  do,  manifest  a  disposition,  in  the  ab- 
sence of  express  legislative  command,  to 
accept  the  prosecution  and  punishment  in 
one  jurisdiction  as  a  ground  for  relieving 
the  wrongdoer  from  prosecution  for  the 
same  act  in  the  other,  although  the  law 
is  well  settled  that  each  government  has 
the  right  to  prosecute  for  such  act." 

In  Re  Murphy,  5  VVyo.  309,  40  Pac.  398, 
9  Am.  Crim.  Rep.  122,  the  court  said:  "If, 
then,  we  were  to  attempt  to  formulate  a 
rule  which  seems  to  be  the  result  of  tlie 
weight  of  authority  upon  the  power  of  a 
state  to  punish  the  same  offense  under  its  * 
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laws  which  is  also  punishable  under  the 
laws  of  the  United  States,  it  would  be  that, 
as  to  any  crime  which  was  punishable  as 
at  common  law  or  by  the  states,  before 
the  adoption  of  the  Constitution,  the  courts 
of  the  states  have  concurrent  jurisdiction 
with  the  courts  of  the  United  States,  in 
the  absence  of  an  express  destruction  of 
the  jurisdiction  of  the  state  courts  by  act 
of  Congress;  and  that  any  statute  of  the 
state  in  such  case  assuming  to  punish  such 
a  crime  is  not  invalid  because  it  may  seem 
to  subject  a  criminal  to  a  prosecution  and 
sentence  under  both  the  law  of  the  state 
and  United  States,  and  further,  that,  in 
the  interest  of  justice,  after  a  man  has  been 
tried  for  the  offense  in  the  >»ourt  of  the 
one  government,  the  courts  of  the  other, 
for  the  same  act,  would,  within  the  scope  of 
their  authority,  in  some  way  suffer  the  ac- 
cused to  obtain  the  benefit  of  the  former 
trial;  whether  thereon  he  had  been  convict- 
ed or  acquitted;  although  such  courts 
would  not  be  absolutely  bound  to  extend 
such  advantage  to  the  offender." 

In  Jett  V.  Com.  38  Gratt.  959,  in  hold- 
ing that  the  jurisdiction  of  the  United 
States  courts  to  punish  the  act  of  passing 
a  forged  note  of  a  national  bank  was  not 
necessarily  exclusive  of  the  jurisdiction  of 
the  state  courts  to  punish  the  same  act  as 
an  offense  against  the  state,  Joynes,  Jud(;e. 
said:  "I  do  not  think  there  is  any  solid 
ground  for  the  objection  that  this  doctrine 
would,  in  its  practical  working,  lead  to  in- 
justice and  oppression,  by  subjecting  of- 
fenders to  double  punishment  for  the  same 
act.  We  must  suppose  th&t  the  criminal 
laws  will  be  administered,  as  they  should 
be,  in  a  spirit  of  justice  and  benignity  .to 
the  citizen,  and  that  those  who  are  intrust- 
ed with  their  execution  will  interpose  to 
protect  offenders  against  double  punish- 
ment, whenever  their  interposition  is  neces- 
sary to  prevent  injustice  or  oppression; 
and  that  if,  in  any  case,  they  should  fail 
to  do  so,  the  wrong  will  be  redressed  by  the, 
pardoning  power.  We  may  safely  assume 
that  there  will  be  no  cases  of  double  pun- 
ishment hereafter,  as,  I  presume,  there 
have  been  none  heretofore,  except,  perhaps. 
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been  frequently  held  that  a  convictioD  or 
an  acquittal  of  a  lesser  offense  will  bar  a 
prosecution  for  a  larger  one  growing  out 
of  the  same  identical  transaction.  Thus, 
in  Com.  v.  Gill,  28  Ky,  L.  Rep.  879,  90 
8.  W.  605,  Gill,  having  been  arrested 
charged  with  committing  a  breach  of  the 
peace  by  assaulting  Pearl  Young,  was  tried 
and  convicted  of  this  offense  in  the  court  of 
a  justice  of  the  peace.  Afterwards  he  was 
indicted  in  the  circuit  court  for  the  offense 
of  assault  and  battery  committed  upon  the 
person  of  Pearl  Young  by  beating  her  with 
a  stick,  the  offense  being  the  same  for  which 
he  had  been  arrested  and  convicted  in  the 
justice's  court.  In  holding  that  the  con- 
viction in  the  justice's  court  was  a  bar 
to  a  prosecution  under  the  indictment,  the 


court  said:  "The  facts  constituting  the  of- 
fense tried  by  the  justice  of  the  peace  and 
those  constituting  that  tried  by  the  court 
are  identical  in  every  respect  except  the 
names  of  the  offenses.  It  is  now  too  well 
settled  in  Kentucky  to  warrant  serious 
question  that  the  commonwealth  cannot 
carve  two  offenses  out  of  one  misdemeanor 
and  convict  the  defendant  on  both.  The 
state  has  an  election  of  trying  the  defend- 
ant either  upon  the  lower  or  higher  offense 
into  which  it  may  be  divisible,  but  it  must 
elect  at  its  peril.  If  he  is  tried  on  the  lower 
offense,  the  judgment  on  the  merits  as  to 
this  constitutes  a  bar  to  any  further  pros- 
ecution for  the  higher  decree." 

In  this  connection,  however,  the  rule  laid 
down  in  Reddy  v.  Com.  97  Ky.  784,  31  S. 


in  cases  of  great  enormity,  or  in  cases  at- 
tended by  some  peculiar  circumstances,  in 
which  the  ends  of  justice  could  not  be  oth- 
erwise secured." 

2,  Specific  offenses. 

Where  the  president  and  cashier  of  a  na- 
tional bank  have  forged  a  promissory  note 
and  entered  it  upon  the  books  of  the  bank 
for  the  purpose  of  sustaining  false  entries 
in  the  books,  and  in  order  to  deceive  the 
United  States  examiner,  they  may  be  tried 
and  convicted  of  forgery  of  the  note  in 
the  state  court,  although  the  offense  of 
making  such  false  entries  is  one  against 
the  United  States,  or  which  its  courts  have 
exclusive  cognizance.  Cross  v.  North  Caro- 
lina, 132  U.  S.  131,  33  L.  ed.  287,  10  Sup. 
Ct.    Rep.    47. 

Although  the  forgery  may  have  been 
committed  in  order  that  the  instrument 
forged  might  become  the  basis  of  false  en- 
tries upon  the  books  of  the  bank,  that  cir- 
cumstance cannot  defeat  the  authority  of 
the  state  to  punish  the  forgery,  as  in  it- 
self a  distinct,  separate  offense,  committed 
within  its  limits  and  against  its  laws. 
Ibid. 

The  courts  of  a  state  may  punish  crimi- 
nally any  forgery  committed  of  the  notes, 
bills,  orders,  or  checks  of  or  upon  a  bank 
of  the  United  States,  although  this  is  made 
an  offense  punishable  by  the  courts  of  the 
United  States,  and  although  it  might  hap- 
pen that  a  person  might  be  punished  twice 
for  the  same  offense.  Hendrick  v.  Com.  5 
Lehigh,   707. 

The  same  act  of  counterfeiting  may  be 
punished  both  as  an  offense  agiainst  the 
United  States  and  as  an  offense  against  a 
state.  People  v.  McDonnell,  80  Cal.  285, 
13  Am.  St.  Rep.  159,  22  Pac.  190,  8  Am. 
Crim.  Rep.   147. 

But  in  Com.  v.  Fuller,  8  Met.  313,  41 
Am.  Dec.  609.  where  the  question  was 
whether  the  state  courts  had  jurisdiction 
of  an  offense  of  counterfeiting,  Justice 
Hubbard  said,  in  response  to  the  contention 
that  it  is  unconstitutional  to  subject  a  per- 
son to  the  operation  of  two  distinct  laws 
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upon  the  same  subject,  and  to  inflict  dif- 
ferent pains  and  penalties,  that  the  delin- 
?[uent  cannot  be  tried  and  punished  twice 
or  the  same  offense,  and  that  the  sup- 
posed repugnancy  between  the  several  laws 
does  not  in  fact  injuriously  affect  any  in- 
dividual. If  he  were  indeed  liable  to  be 
punished  twice  for  the  same  offense,  he 
might  well  argue  against  oppression,  and 
the  existence  of  such  liability  would  go  far 
to  prove  the  unconstitutionality  of  the  law. 
But  while  the  proviso  in  the  act  of  Con- 
gress remains  unrepealed,  the  criminal  can- 
not be  thus  exposed,  as  the  court  which  first 
exercises  jurisdiction  has  the  right  to  en- 
force it  by  trial  and  judgment  by  the  well- 
established  principles  of  law  relating  to  the 
jurisdiction  of  courts. 

And  in  Com.  v.  Overby,  80  Ky.  208,  44 
Am.  Rep.  471,  where  the  question  was 
whether  bail  in  a  case  in  which  the  de- 
fendant was  charged  with  passing  a  coun- 
terfeit United  States  Treasury  note  should 
be  exonerated  after  the  accused  had  been 
held  to  appear  at  the  next  term  of  a  Unit- 
ed States  court  on  the  same  charge,  one  of 
the  reasons  given  for  exonerating  the  bail 
was  that  the  defendant  could  not  have  been 
tried  and  convicted,  even  if  present  in  the 
state  court,  after  having  been  tried  and 
convicted  of  the  same  offense  in  the  Unit- 
ed States  circuit  court,  for,  though  tried 
by  the  United  States  court,  it  was  still  the 
same  offense  for  which  he  was  held  to  an- 
swer in  the  state  court,  the  crime  being 
pronounced  alike  by  the  laws  of  the  United 
States  and  the  state. 

And  in  Harlan  v.  People,  1  Dougl. 
(Mich.)  207,  where  the  question  was  wheth- 
er a  state  had  the  right  to  punish  coun- 
terfeiting, the  court,  in  reply  to  the  con- 
tention that  a  conviction  in  the  state  court 
would  be  no  bar  to  an  indictment  in  the 
courts  of  the  United  States,  said  that  it  ap- 
prehended that  such  conviction  would  be 
admitted  in  a  Federal  court  as  a  bar.  That 
this  would  follow  necessarilv  from  the  ex- 
istence  of  a  concurrent  jurisdiction,  even 
if  it  did  not  come  strictly  within  the  pro- 
vision of  the  7th  article  of  the  Amend- 
ments of  the  Constitution. 
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W.  730,  should  be  kept  in  mind.  In  that 
case  the  court  said:  "While  we  take  it  to  be 
true  that  while  of  the  acts  done  the  whole 
may  properly  be  laid  as  misdemeanors  on- 
ly, there  the  courts  having  authority  to 
try  for  misdemeanors  may  make  the  elec- 
tion, and  one  prosecution  will  bar  the 
others.  Yet  it  was  never  intended  by  this 
principle  or  rule  to  say  that  a  prosecution 
for  a  misdemeanor  only,  in  an  inferior 
court  having  jurisdiction  to  try  misde- 
meanors only,  though  on  the  same  facts, 
would  be  a  bar  to  a  prosecution  for  a  fel- 
ony. And  this  distinction  rests  clearly  on 
the  ground  that  no  one  can  be  said  to  be 
in  jeopardy  on  a  charge  for  felony  in  a 
court  that  has  no  jurisdiction.  •  •  . 
Where  the  highest  offense,  however,   is  a 


misdemeanor,  then  any  court  having  juris- 
diction of  any  one  of  the  misdemeanors 
tliat  may  have  been  committed  by  the  ac- 
cused may  elect  to  try,  and,  if  it  does  so, 
this  trial  should  bar  prosecution  for  any 
other  misdemeanor  [growing  out  of  the 
same  transaction].  But  where  the  offense 
committed  was  in  fact  a  felony,  then  no 
court  of  inferior  jurisdiction  should  be  per- 
mitted to  embarrass  the  commonwealth  or 
to  shield  or  protect  the  prisoner  by  a  prose- 
cution for  a  misdemeanor." 

Nor  will  the  commonwealth  be  permitted 
to  divide  an  act  constituting  one  offense 
into  two  or  more  parts  and  prosecute  for 
each  of  them.  This  principle  has  been  fre- 
quently applied  by  this  court.  Thus,  in 
Fisher  v.  Com.  1  Bush,  211,  89  Am.  Dee. 


A  person  may  be  punished  for  adultery 
by  both  the  United  States  and  a  territory 
of  the  United  States,  where  the  act  is 
made  a  crime  against  each.  State  v.  Nor- 
man, 16  Utah,  457,  52  Pac.  980. 

The  fact  that  a  law  of  a  territoy  pun- 
ishing bigamy  might  possibly  subject  an 
offender  to  a  prosecution  under  the  laws  of 
the  territory,  as  well  as  under  the  laws  of 
the  United  States,  is  not  a  valid  objection 
to  the  statute,  every  reason  which  disposes 
of  that  proposition  or  argument  with  re- 
spect to  the  validity  of  a  state  law  being 
equally  applicable  to  a  territorial  statute. 
Re  Murphy,  6  Wyo.  297,  40  Pac.  398,  9 
Am.  Crim.  Rep.  122. 

In  Ex  parte  Roach,  166  Fed.  344.  it  was 
held  that  where  a  person  waa  convicted  in 
a  United  States  court  of  breaking  and  en- 
tering a  buildiner  used  as  a  postofTice,  with 
intent  to  commit  larceny  therein,  this  would 
not  prevent  a  prosecution  in  the  state 
court,  charii^ing  him  with  unlawfully 
breaking  and  entering  in  the  nighttime  the 
private  office  of  the  postmaster,  and  fe- 
loniously stealing  and  taldng  therefrom  the 
money  and  other  property  of  the  said  post- 
master, the  offenses  not  being  the  same. 

But  the  court  said  that  if  the  money 
or  other  property  charged  in  the  indict- 
ment to  have  been  stolen  was  in  fact  the 
money  and  property  of  the  United  States, 
the  state  court  would  not  have  jurisdic- 
tion, and  the  United  States  court  would 
alone   have   jurisdiction    thereof.      Ibid. 

Conviction  for  breaking  and  entering  a 
postoffice  with  intent  to  commit  a  larceny 
under  Federal  statutes  will  not  stand  in 
the  way  of  a  prosecution  by  the  state  for 
burglary  under  an  indictment  based  on  the 
same  facts.  State  v.  Moore,  143  Iowa,  240, 
121  N.  W.  1052.  The  court  said  that  the 
citiEen  cannot  complain,  because  he  has 
voluntarily  submitted  himself  to  such  a 
form  of  government.  He  owes  allegiance 
to  the  two  departments,  so  to  speak,  and 
within  their  respective  spheres  must  pay 
the  penalties  which  each  exacts  for  the 
obedience  of  its  laws.  In  return  he  can 
demand  protection  from  each  within  its 
own  jurisdiction. 
31  L.R.A.(N.S.) 


In  United  States  v.  Amy,  14  Md.  149, 
note,  in  a  prosecution  against  the  accused 
for  stealing  a  letter  containing  articles  of 
value  from  a  postoffice,  it  is  said  that  as 
the  letters  containing  money  were  stolen 
in  a  state,  the  accused  might  undoubtedly 
have  been  punished  in  the  state  tribunals, 
according  to  the  laws  of  the  state,  with- 
out any  reference  to  the  Postoffice  or  act 
of  Congress,  because  from  the  nature  of 
our  government  the  same  act  may  be  an  of- 
fense against  the  laws  of  the  United  States 
and  also  of  the  state,  and  be  punishable 
in  both;  yet,  in  all  civilized  countries,  it 
is  recognized  as  a  fundamental  principle  of 
justice  that  a  man  ought  not  to  be  pun- 
ished twice  for  the  same  offense,  and  if 
the  accused  had  been  punished  for  the  lar- 
ceny by  a  state  tribunal,  the  court  would 
have  felt  it  to  be  its  duty  to  suspend  sen- 
tence and  to  represent  the  facta  to  the 
President,  to  give  him  an  opportunity  of  or- 
dering a  nolle  prosequi  or  granting  a  par- 
don. 

An  acquittal  in  a  state  court  of  the 
charge  of  murder  committed  by  the  killing 
of  an  Indian  was  held  not  to  be  a  bar  to 
a  trial  of  the  charge  of  manslaughter  in  a 
United  States  court  for  the  killing  of  the 
same  Indian.  United  States  v.  Barnhart, 
10  Sawy.  491,  22  Fed.  285.  The  court 
said  that  a  person  living  under  two  govern- 
ments or  jurisdictions,  as  does  every  mhabi- 
•tant  of  the  states  of  this  Union,  may  com- 
mit two  crimes  by  doing  or  omitting  one 
act,—- one  against  the  state  and  the  other 
against  the  United  States.  And  in  such 
case  the  conviction  or  acquittal'  of  the  one 
crime  in  a  forum  of  the  state  is  no  bar  to 
a  prosecution  for  the  other,  in  a  forum  of 
the  United  States. 

That  a  person  has  been  convicted  and 
imprisoned  in  a  state  court  for  the  offense 
of  keeping  a  disorderly  house  will  not  pre- 
vent his  conviction  and  punishment  by  a 
United  States  court  for  the  offense  of 
keeping  and  harboring  an  alien  woman  in 
such  a  house  for  the  purpose  of  prostitu- 
tion, within  three  years  after  she  entered 
the  United  States.  United  States  v.  Pa* 
ian,   167   Fed.   992.     But  the   court  said: 
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620,  two  Indictments  weie  found  against 
Fisher,  one  of  them  charging  him  with 
having  stolen  a  horse,  and  the  other  with 
having  stolen  a  wagon  and  harness.  Upon 
a  trial  under  one  of  the  indictments  there 
was  an  acquittal,  and  this  acquittal  he 
pleaded  in  bar  of  a  prosecution  under  the 
other,  resting  his  plea  upon  the  ground 
that  the  horse,  wagon,  and  harness  belonged 
to  the  same  person  and  were  taken  at  the 
same  time,  and  hence  the  taking  constitut- 
ed but  one  act  or  offense.  In  holding  that 
the  plea  was  good,  the  court  said:  "We 
do  not  regard  the  two  indictments  as  for 
different  grades  of  the  same  offense,  nor  for 
distinct  and  independent  offenses,  but  dif- 
ferent offenses  arising  out  of  one  and  the 
same  transaction,  having  most  of  their  con- 


stituent elements  in  common  with  each 
other,  either  of  which  may  have  been  the 
subject  of  a  conviction  by  proving  the  en- 
tire transaction;  and  yet,  one  of  them  hav- 
ing resulted  in  either  a  conviction  or  an 
acquittal,  no  conviction  could  be  had  as  to 
the  other  without  reproducing  the  same 
transaction  in  evidence."  And  this  ruling 
was  approved  in  Williams  v.  Com.  78  Ky. 
93;  Triplett  v.  Com.  84  Ky.  193,  1  S.  W. 
84;  Huff  V.  Com.  19  Ky.  L.  Rep.  1064,  42 
S.  W.  907. 

In  the  case  of  Nichols  y.  Com.  78  Ky. 
180,  the  principle  applied  in  the*  Fisher 
Case  was  extended  so  as  to  constitute  one 
prosecution  a  bar  against  other  indictments, 
although   the   property   stolen   belonged   to 


"I  am  not  aware  of  any  instance  in  which 
a  person  who  has  been  convicted  and  has 
undergone  the  punishment  imposed  in  a 
state  court  has  been  subjected  to  an- 
other punishment  upon  conviction  in  a 
Federal  court  for  the  same  act.  But 
it  would  seem  on  principle  that  if  the 
prosecution  in  one  court  is  not  a  bar  to  a 
prosecution  in  the  other,  the  punishment 
inflicted  in  the  one  court  is  not  technically 
a  bar  to  the  infliction  of  another  punish- 
ment by  the  other  court.  I  think,  there- 
fore, that  the  fact  that  these  defendants 
have  served  a  term  of  imprisonment  under 
a  judgment  of  the  state  court  for  substan- 
tially the  same  offense  of  which  they  have 
been  convicted  in  this  court,  is  not  tech- 
nically a  bar  to  their  being  sentenced  to 
a  further  imprisonment  upon  a  conviction 
in  this  court.  But,  in  the  absence  of  ex- 
traordinary circumstances,  I  think  no  such 
double  punishment  should  be  inflicted.  To 
punish  a  man  twice  for  the  same  offensA 
shocks  the  sense  of  justice." 

The  act  of  selling  liquor  to  Indians  may 
be  punished  under  the  laws  of  a  territory 
and  also  under  the  law  of  the  United 
States.  Territory  v.  Coleman,  1  Or.  191, 
75  Am.  Dec.  554. 

The  fact  that  a  state  court  may  punish 
one  guilty  of  the  offense  of  bribery  at  a 
slate  election  will  not  prevent  the  United 
States  from  punishing  the  same  person  for 
an  offense  against  the  United  States  for 
influencing  or  controlling  the  vote  of  a  col- 
ored man  by  means  of  bribery,  although 
the  two  offenses  grew  out  of  the  same  facts. 
United  States  v.  Lackey,  99  Fed.  952. 

Although  a  person  may  be  liable  to  a 
prosecution  under  an  act  of  Congress  for 
the  same  acts  of  harboring  and  preventing 
the  owner  from  retaking  his  slave  as  would 
subject  him  to  a  punishment  under  a  state 
law,  it  does  not  follow  that  he  would 
thereby  be  twice  punished  for  the  same  of- 
fense. Moore  v.  Illinois,  14  How.  19,  14  L. 
ed.  308.  The  court  said  that  "an  offense, 
in  its  legal  signification,  means  the  trans- 
gression of  a  law.  A  man  may  be  com- 
pelled to  make  reparation  in  damages  to 
the  injured  party,  and  be  liable  also  to  pun- 
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ishment  for  a  breach  of  the  public  peace, 
in  consequence  of  the  same  act;  and  may 
be  said,  in  common  parlance,  to  be  twice 
punished  for  the  same  offense.  Every  citi- 
zen of  the  United  States  is  also  a  citizen 
of  a  state  or  territory.  He  may  be  said  to 
owe  allegiance  to  two  sovereigns,  and  may 
be  liable  to  punishment  for  an  infraction 
of  the  laws  of  either.  The  same  act  may 
be  an  offense  or  transgression  of  the  laws 
of  both.  Thus,  an  assault  upon  the  mar- 
shal of  the  United  States,  and  hindering 
him  in  the  execution  of  legal  process,  is  a 
high  offense  against  the  United  States,  for 
which  the  perpetrator  is  liable  to  punish- 
ment ;  and  the  same  act  may  be  also  a  gross 
breach  of  the  peace  of  the  state, — a  riot,  as- 
sault, or  a  murder, — and  subject  the  same 
person  to  a  punishment,  under  the  state 
laws,  for  a  misdemeanor  or  felony.  That 
either  or  both  may  (if  they  see  fit)  pun- 
ish such  an  offender  cannot  be  doubted.  Yet 
it  cannot  be  truly  averred  that  the  offend- 
er has  been  twice  punished  for  the  same 
offense;  but  only  that  by  one  act  he  has 
committed  two  offenses,  for  each  of  which 
ho  is  justly  punishable." 

h.  State  and  municipality, 

1.  In  general. 

It  is  well  settled  that  if  an  act  is  an  of- 
fense against  a  state  and  also  against  a 
municipality  of  the  state,  it  may  be  pun- 
ished by  both  without  putting  the  accused 
in  double  jeopardy.  In  some  jurisdictions, 
however,  statutes  permit  but  a  single  pros- 
ecution for  an  act  constituting  an  offense 
under  both  statute  and  ordinance. 

In  Ambrose  v.  State,  6  Ind.  351,  it  is 
said  that  the  same  act  may  be  an  offense 
against  two  different  jurisdictions  is  no 
longer  an  open  question. 

The  great  weight  of  authority  appear.^ 
to  uphold  the  view  that  where  a  single 
act  is  made  punishable  both  by  the  gen- 
eral law  of  the  state  and  by  the  ordinance 
of  a  town  wherein  it  is  committed,  the  act 
constitutes  Imro  distinct  and  several  of- 
fenses, subject  to  punishment  by  the 
proper    tribunals    of    the    state    and    the 
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different  persons,  if  it  was  all  taken  at  the 
same  time  and  by  the  same  act. 

And  it  has  also  been  ruled  that  when  a 
crihiinal  act  is  committed  that  constitutes 
more  than  one  offense,  and  there  might  be 
more  than  one  prosecution  against  the  per- 
petrator, the  commonwealth  has  the  right 
to  elect  which  one  of  the  offenses  that  may 
be  ijarved  out  of  the  act  it  will  prosecute 
for;  but,  having  made  the  election,  it  will 
be  bound,  and  cannot  thereafter  prosecute 
for  another  offense.  Thus,  in  Carman  v. 
Com.  26  Ky.  L.  Rep.  1048,  76  S.  VV.  1078, 
a  case  on  the  very  border  line,  it  appeared 
that  Carman  was  convicted  of  the  statutorv 
offense  of  shooting  at  random  on  the  pub- 
lic highway.  Afterwards  he  was  arrested 
on  the   charge  of  flourishing  and  using  a 


deadly  weapon  in  a  threatening  and  bois- 
terous manner,  which  is  also  a  statutory 
offense.  Upon  the  trial  for  the  latter  of- 
fense, he  pleaded  in  bar  the  conviction,  and 
offered  to  prove  that  the  two  charges  were 
for  identically  the  same  offense;  that  he  at 
the  same  time  and  by  the  same  act  flour- 
ished in  a  threatening  manner  the  pistol 
with  which  he  fired  the  shots  at  random. 
The  court  held  that  the  plea  was  good, 
saying:  "The  commonwealth,  by  giving  dif- 
ferent names  to  the  same  thing,  or  by  pros- 
ecuting under  different  statutes,  cannot  mul- 
tiply offenses  out  of  one  or  the  same  series 
of  acts  committed  by  the  accused.  The 
rule  seems  to  be  that,  where  the  acts  done 
have  been  selected  by  the  commonwealth 
and  given  in  evidence  to  support  any  prose- 


i 


municipality  respectively.  Hughes  v. 
People,  8  Colo.  536,  9  Pac.  .50,  5  Am.  Crim. 
Rep.    80. 

In  Greenwood  v.  State,  6  Baxt.  567,  32 
Am.  Rep.  539,  it  is  said  that  it  cannot  be 
understood  that  by  the  common  law  of  any 
civilized  country  at  the  present  day, 
deriving  its  jurisprudence  from  English 
sources,  the  rule  forbidding  a  party  to  be 
punished  twice  for  the  same  offense  was 
intended  to  include  and  to  apply  to  the  oase 
of  punishment  by  these  corporate  authori- 
ties for  the  wrong  done  them  and  their 
peace,  security,  and  morals,  so  as  to  bar  a 
prosecution  on  the  part  oif  the  state  and 
the  infliction  of  such  punishment  as  she 
may  deem  proper  to  inflict  by  law  upon 
her  citizens.  The  fact  that  he  is  both  a 
citizen  of  the  state  and  also  of  a  corpora- 
tion, and  is  therefore  amenable  to  both 
jurisdictions  for  any  violation  of  the  law 
of  either,  and  that  each  may  choose  to  for- 
bid an  act  and  inflict  a  penalty  for  its  vio- 
lation, ought  not,  we  think,  to  make  any 
difference.  He  can  readily  avoid  such  in- 
flictions by  obedience  to  the  laws  of  the 
communities  of  which  he  is  a  member,  and 
if  he  chooses  to  defy  constituted  authority, 
courts  organized  not  only  for  the  punish- 
ment but  suppression  of  crime,  as  far  as 
they  may  be  able,  should  feel  but  little 
sympathy  with  such  offenders. 

Municipal  corporations  are  bodies  politic 
and  corporate  vested  with  political  and 
legislative  .powers  for  the  local  civil  gov- 
ernment and  police  regulations  of  the  in- 
habitants of  particular  districts  included 
in  the  boundaries  of  the  corporations.  In 
some  respects  they  are  local  governments, 
established  by  law  to  assist  in  the  civil 
government  of  the  county.  They  are 
founded,  in  part,  upon  the  idea  that  the 
needs  of  the  localities  for  which  they  are 
organized,  by  reason  of  the  density  of  the 
population  or  other  circumstances,  are  more 
extensive    and    urgent    than    those    of    the 

feneral  public  in  the  same  particulars, 
fany  acts  are  often  far  more  injurious, 
while  the  temptations  to  do  them  are  much 
greater,  in  such  localities  than  in  the  state 
generally.  When  done  in  such  localities 
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they  are  not  only  wrongs  to  the  public  at 
large,  but  are  additional  wrongs  to  the  cor- 
porations. To  suppress  them  when  it  can 
be  done,  and,  where  there  is  a  failure  to  do 
so,  to  punish  the  guilty  parties,  in  many 
cases  form  a  part  of  the  duties  of  such 
corporations.  Many  of  these  acts  can,  and 
ought  to,  be  made  penal  by  the  incorpo- 
rated cities  and  towns,  although  they  are 
already  made  so  by  statute.  It  sometimes 
becomes  necessary  for  the  corporations 
to  do  so  in  order  for  them  to  accomplish 
the  objects  of  their  organization.  When 
made  penal  by  the  city  or  state  or  town, 
the  act  becomes  a  separate  offense  against 
the  state  and  the  municipality.  In  that 
event  the  penalty  imposed  by  the  city  or 
town  is  superadded  to  that  fixed  by  the  gen- 
eral law,  on  account  of  the  additional  wrong 
done,  for  the  offense  against  the  munici- 
pality. In  such  a  case  the  wrongdoer  would 
not  be  twice  punished  for  the  same  offense. 
Van  Buren  v.  Wells.  53  Ark.  368,  22  Am. 
St.  Rpp.  214,  14  S.  W.  38. 

In  Theisen  v.  McDavid,  34  Fla.  440,  26 
L.R.A.  234,  16  So.  321,  the  court  said  that 
within  the  contemplation  of  a  constitu- 
tional inhibition  against  dual  jeopardy  for 
the  same  offense,  our  municipal  govern- 
ments are  regarded  as  separate  and  dis- 
tinct bodies  politic  from  the  government  of 
the  state;  so  that  the  same  act  may  be  a 
violation  of,  and  consequently  a  crime 
against,  the  laws  of  both  governments,  the 
ci^iminal  aspect  of  the  act  consisting  of  its 
violation  of  law.  The  offense,  so  far  as 
the  municipality  is  concerned,  is  complete, 
independent,  and  distinct  when  a  munic- 
ipal law  is  violated;  and  the  punishment 
follows  from  a  violation  of  its  law  without 
reference  to  the  infraction  of  the  law  of 
any  other  government.  The  Constitution 
does  not  prohibit  a  second  jeopardy  for 
the  same  act,  but  forbids  the  second  jeop- 
ardy for  the  same  offense.  Constitution 
of  1885.  §  12,  Declarations  of  Rights.  Con- 
sequently, if  the  offender  has  been  once  in 
the  municipal  courts  put  in  jeopardy  for 
the  offense  involved  in  the  infraction  of  a 
municipal  law,  he  cannot  again  by  the 
municipal   authorities   be   put   in   jeopardy 
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cution  Bhe  may  choose  to  make,  even  for  a 
Bmaller  oflfense  than  she  might  have  charged, 
yet  on  t!:?8e  same  facts  she  cannot  there- 
after successfully  maintain  other  prosecu- 
tion for  the  higher  offense." 

On  the  other  hand,  two  distinct  and  in- 
dependent offenses  may  grow  out  of  the 
same  original  transaction,  and  a  conviction 
or  acquittal  of  one  will  not  be  a  bar  to  a 
prosecution  for  the  other.  This  is  illus- 
trated where  the  same  person  commits  a 
forgery  and  also  utters  the  forged  paper, 
there  being  a  statute  making  each  a  pun- 
ishable offense  (Hooper  v.  State,  30  Tex. 
App.  412,  28  Am.  St.  Rep.  920,  17  S.  W. 
1066),  and  is  well  exemplified  in  Mann  y. 
Com.  118  Ky.  67,  111  Am.  St.  Rep.  289,  80 
S.  W.  438,  where  the  court  said:   "A  put- 


ting in  jeopardy  for  one  act  is  no  bar  to 
a  prosecution  for  a  separate  and  distinct 
act,  merely  because  they  are  so  closely 
connected  in  point  of  time  that  it  is  im- 
possible to  separate  the  evidence  relating 
to  thepi  on  the  trial  for  the  one  of  them 
first  had." 

And  so  it  was  held  in  Com.  v.  Vaughn, 
101  Ky.  603,  45  L.R.A.  858,  42  S.  W.  117, 
that  a  conviction  of  the  offense  of  furnish- 
ing liquor  to  a  minor  was  not  a  bar  to  a 
prosecution  for  selling  the*  same  liquor  in 
violation  of  the  local  option  law. 

In  the  same  line  is  Com.  v.  Bragg,  104 
Ky.  306,  47  S.  W.  212,  where  it  was  held 
that  an  acquittal  for  the  offense  of  felo- 
niously breaking  a  storehouse  with  intent  to 
steal,    a    crime    defined    and    punished    by 


for  the  same;  but  such  jeopardy  will  not 
shield  him  from  trial  and  punishment  by 
the  state  authorities  for  the  distinct  and 
independent  offense,  though  involving  the 
same  act,  that  grows  out  of  the  transgres- 
sion of  the  state  law.  Citing  1  Dill.  Mun. 
Corp.  4th  ed.  §  368. 

A  single  act  may  be  injurious  to  both 
jurisdictions,    and   may   be    prohibited   and 

Sunished  by  each.  Howe  v.  Plainfield,  37 
1.  J.  L.  145. 

In  Ohio,  I.  &  W.  R.  Co.  v.  People,  39 
111.  App.  473,  it  is  said  that  it  is  familiar 
doctrine  that  the  same  act  may  be  an  of- 
fense against  the  state  and  an  offense 
against  the  city,  and  may  be  punished  by 
both. 

The  same  act  may  constitute  two  of- 
fenses, one  against  the  state  and  one 
against  a  city,  and  an  acquittal  or  con- 
viction under  the  one  will  not  bar  a  con- 
vict\on  under  the  other.  Com.  v.  Parks,  11 
Ky.  L.  Rep.  403;  Ex  parte  Simmons,  — 
Okla.  Crim.  Rep.  — ,  112  Pac.  951. 

An  offense  against  a  municipal  by-law 
proceeding  from  the  same  act  which  also 
constitutes  a  felony  under  the  general  law 
is  not,  for  that  reason,  to  be  considered  the 
same  offense,  because  the  two  are  distinct 
in  their  legal  character,  both  as  to  the  na- 
ture and  quality  of  the  offense  and  the 
jurisdictions  offended  against;  and  a  for- 
mer conviction,  to  be  a  bar,  must  be  upon 
a  prosecution  for  the  same  identical  act 
and  crime.  State  v.  Lee,  29  Minn.  445,  13 
N.  W.  913. 

A  person  may  by  the  same  act  commit 
more  than  one  crime  and  thereby  violate 
more  than  one  statute  or  ordinance.  A 
city  council  has  the  right  as  a  police  regu- 
lation to  pass  ordinances  to  prevent  nui- 
sances, and  the  city  has  exclusive  juris- 
diction to  try  persons  for  violating  such 
ordinances,  but  such  ordinances  do  not  abro- 
gate the  criminal  code  of  the  state  within 
the  city  in  any  respect.  A  trial  and  con- 
viction for  the  one  offense  will  not  bar  a 
prosecution  for  a  violation  of  the  other. 
State  V.  Bergman,  6  Or.  341. 

The  same  act  may  constitute  an  offense 
Against  both  the  state  and  the  municipal 
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corporation,  for  which  each  may  administer 
punishment,  and  the  municipal  corporation 
will  not  be  prohibited  from  proceeding  be- 
cause of  the  fact  that  a  prosecution  is 
pending  against  the  same  defendant  for  the 
same  act  in  a  state  court.  Anderson  v. 
O'Donnell,  29  S.  C.  355,  1  L.R.A.  632,  13 
Am.  St.  Rep.  728,  7  S.  E.  523. 

In  Harris  v.  State,  128  Ala.  41,  29  So. 
581,  it  was  not  denied  that  the  same  act 
might  constitute  an  offense,  both  against 
the  state  and  municipal  corporation,  and 
that  the  state  and  municipality  might 
each  punish  it  without  violation  of  a  con- 
stitutional  principle. 

In  Brownville  v.  Cook,  4  Neb.  101,  on  the 
question  whether  a  municipal  corporation 
had  the  power  to  pass  an  ordinance  on  a 
subject  covered  by  a  state  law,  the  court 
said  that  it  is  a  principle  of  very  general 
application  that  the  same  act  may  con- 
stitute an  offense  both  against  the  state  and 
the  municipal  government,  and  that  both 
may  punish  it  without  infringing  any  con- 
stitutional right. 

The  offense  against  the  municipal  cor- 
poration and  the  state  being  different,  there 
is  in  the  punishment  of  each  no  violation 
of  the  constitutional  inhibition  against  put- 
ting one  twice  in  jeopardy  for  the  same 
offense.  Ex  parte  Hong  Shen,  98  Cal.  681, 
33  Pac.  799. 

Since  the  legislature  may  undoubtedly 
delegate  to  municipal  corporations  power  to 
adopt  and  enforce  by-laws  or  ordinances  on 
matters  of  special  local  importance,  even 
though  general  statutes  exist  relating  to 
the  same  subjects,  the  resulting  or  correla- 
tive doctrine  is  now  firmly  established  that 
the  same  aet  may  constitute  two  offenses; 
namely,  a  crime  against  the  public  law  of 
the  state,  and  also  a  petty  offense  against 
a  local  municipal  regulation.  Mclnerney  v. 
Denver,  17  Colo.  302,  29  Pac.  516.  The 
court  said  that  the  weight  of  authority 
likewise  fairly  sustains  the  view  that  a 
prosecution  and  punishment  for  one  of  these 
offenses  is  no  bar  to  a  prosecution  for  the 
other.  Though  if  it  be  not  so  provided  by 
statute,  every  fair-minded  judge  will,  when 
pronouncing  judgment  in  the  second  prose- 
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statute,  was  not  a  bar  to  a  prosecution 
under  another  statute  for  receiving  stolen 
goods,  although  the  plea  in  bar  set  out 
that  the  goods  received  were  the  same  goods 
taken  from  the  warehouse;  the  court  hold- 
ing that  the  offenses  were  distinct,  aUbough 
both  related  to  the  same  transaction. 

Many  other  authorities  might  be  reviewed, 
and  phases  of  the  doctrine  of  former  jeop- 
ardy in  the  numerous  cases  in  which  it  has 
been  presented  discussed;  but  this  would 
involve  a  digressiMi  from  the  questions  pre- 
sented by  this  case,  in  which  the  control- 
ling and  decisive  ones  are,  Were  the  two 
offenses  the  same  act?  or,  Did  the  act  of 
illegal  registration  and  the  act  of  false 
swearing,  although  growing  out  of  and 
being    a    part    of    the   same   transaction, 


constitute  two  separate  and  distinct  of« 
fenses?  If  they  did,  a  conviction  for  one 
is  not  a  bar  to  a  prosecution  for  the  other. 
As  we  have  endeavored  to  show,  the  mere 
fact  that  the  two  offenses  spring  from  the 
same  transaction  does  not  of  itself  make 
them  one  and  the  same  act,  nor  does  it 
prevent  the  commonwealth  from  maintain- 
ing a  prosecution  for  both  of  them.  The 
test  generally  applied  to  determine  wheth- 
er two  offenses  growing  out  of  the  same 
transaction  constitute  in  fact  but  one  crim- 
inal act  or  two  distinct  criminal  acts,  and 
the  one  that  meets  with  our  approval,  is 
^'whether,  if  what  is  set  out  in  the  second 
indictment  had  been  proved  under  the  first, 
there  could  have  been  »  conviction."  1 
Bishop,    New    Crim.    Law,    §    1052.      The 


cution  or  preceeding,  consider  the  penalty 
already  suffered.  Since  the  act  constitutes 
two  distinet  offenses  against  separate  juris- 
dictions, it  is  .analogous  to  those  cases 
where  the  same  act  is  punishable  under  a 
congressional  statute  and  also  under  a 
state  law.  The  offenses  being  different, 
there  is  no  violation  of  the  eonstitutional 
inhibition  against  putting  one  twice  in  jeop- 
ardy for  the  same  offense. 

A  municipality  may  create  an  offense  as 
against  the  municipal  law,  based  upon  the 
same  act  that  constitutes  an  offense  against 
the  state  law;  and  the  two,  being  distinct 
offenses,  may  be  punished  by  both  the  munic- 
ipality and  by  the  state,  and  consequently 
the  conviction  or  acquittal  by  the  one  will 
be  no  bar  to  a  prosecution  and  punishment 
by  the  other.  Hunt  y.  Jacksonville,  34 
Fla.  504,  43  Am.  St.  Rep.  214,  10  So.  398. 

In  Neola  v.  Reichart,  131  Iowa,  492,  109 
N.  W.  5,  it  was  said  that  when  an  act  is 
made  penal  by  both  state  and  city  or  an  in- 
corporated town,  each  becomes  a  separate 
offense  against  the  state  and  against  the 
municipality.  The  penalty  imposed  by  the 
city  or  town  is  superadded  to  that  fixed  by 
statute  on  account  of  the  additional  wrong 
done,  so  that  the  wrongdoer  is  not  punished 
twice  for  the  same  offense,  but  for  two  of- 
fenses arising  out  of  the  same  act.  That 
the  principle  that  an  act  may  constitute 
two  offenses,  one  against  the  state  and  the 
other  against  the  city  or  town,  and  that  a 
conviction  of  one  may  not  be  pleaded  as 
constituting  former  jeopardy,  as  well  as 
that  authority  to  enact  an  ordinance  with 
reference  thereto  is  included  in  the  general 
powers  conferred  on  cities  and  towns  by 
statute,  seems  to  have  the  support  of  most 
of  the  cases  and  text  writers,  and  is  sound. 

A  city  may  enforce  a  sentence  imposed  by 
the  mayor  for  a  violation  of  an  ordinance 
although  the  defendants  had  been  convicted 
in  the  state  courts  for  offenses  against  the 
state,  arising  ont  of  the  same  transaction. 
Shuler  v.  Willis,  326  Ga.  73,  64  S.  E.  965. 

Likewise  a  judgment  of  conviction  for  the 
violation  of  a  municipal  ordinance  is  not 
a  bar  to  a  subsequent  conviction  upon  the 
same  state  of  facts  for  the  violation  of  a 
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state  statute.  Re  Henry,  15  Idaho,  755, 
21  L.R.A.(N.S.)    207,  99  Pac.   1054. 

A  conviction  for  violating  a  district  or- 
dinance is  no  bar  to  a  prosecution  by  the 
state  for  the  same  acts.  Ehrlick  v.  Com. 
125  Kv.  742,  10  L.R.A.(N.S.)  995,  128  Am. 
St.  Rep.  269,   102  S.  VV.  289. 

The  article  of  the  Constitution  ordaining 
that  no  person  shall  be  twice  put  in  jeop- 
ardy of  life  or  limb  for  the  same  offense 
was  not  intended  to  apply  to  a  trial  under 
corporate  proceedings  for  wrongs  done  in 
violation  of  an  ordinance  adopted  with  the 
view  of  maintaining  peace  ana  security  un- 
der corporate  authority,  so  as  to  operate  as 
a  bar  to  a  prosecution  on  the  part  df  the 
state  for  offenses  growing  out  of  the  same 
acts.  State  v.  Clifford,  45  La.  Ann.  980, 
13  So.  281. 

A  conviction  for  a  violation  of  an  or- 
dinance will  not  stand  in  the  wav  of  a 
prosecution  on  an  information  charging  the 
same  act  as  a  violation  of  a  statute.  Koch 
v.  State,  53  Ohio  St.  433,  41  N.  E.  689.  af- 
firming 8  Ohio  C.  C.  641,  4  Ohio  C.  D.  209. 
To  the  same  effect.  State  ex  rel.  Burton  v. 
Williams,  11  S.  C.  288. 

In  State  v.  Mason,  3  Lea,  649.  it  is  s«iM 
that  a  proceeding  to  recover  a  fine  for  vio- 
lation of  a  town  ordinance  is  not  a  bar  to 
a  prosecution  for  an  offense  against  the 
laws  of  the  state,  committed  by  the  same 
act. 

Proceedings  by  municipal  officers  to  re- 
cover penalties  for  violations  of  municipal 
ordinances  are  not  a  bar  to  a  prosecution 
for  an  offense  against  the  state,  committed 
by  the  same  act.  State  ex  rel.  Karr  ▼. 
Taxing  Dist.  16  Lea,  240. 

In  Berry  v.  People,  36  111.  423,  the  court, 
in  holding  that  where  a  city  was  given 
power  to  pass  certain  penal  ordinances,  and 
exercised  such  power,  the  jurisdiction  to 
punish  violators  of  said  ordinance  was  not 
exclusive,  said  that  the  jurisdiction  was 
concurrent,  and  that  a  judgment  in  the  case 
brought  by  the  city  for  the  violation  of  an 
ordinance  would  be  a  bar  to  a  recovery  by 
the  state  for  the  same  cause. 

In  State  v.  Welch,  36  Conn.  215,  where 
the  ordinance  and  the  statute  did  not  oovel 
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same  author  makes  a  more  elaborate  state- 
ment of  this  test  in  volume  1,  §  1051,  where 
he  says:  Offenses  "are  not  the  same  when 
(1)  the  two  indictments  are  so  diverse  as 
to  preclude  the  same  evidence  from  main- 
taining both;  or  when  (2)  the  evidence  to 
the  first  and  that  to  the  second  relate  to 
different  transactions,  whatever  be  the 
words  of  the  respective  allegations ;  or  when 
(3)  each  indictment  sets  out  an  offense 
differing  in  all  its  elements  from  that  in 
the  other,  though  both  relate  to  one  trans- 
action,— a  proposition  of  which  the  exact 
limits  are  difficult  to  define.  ...  On 
the  other  side  (5)  the  offenses  are  the  same 
whenever  evidence  adequate  to  the  one  in- 
dictment will  equally  sustain  the  other. 
Moreover,    (6)    if  the  two  indictments  set 


out  like  offenses  and  relate  to  one  transac- 
tion, yet  if  one  contains  more  of  criminal 
charge  than  the  other,  but  upon  it  there 
could  be  a  conviction  for  what  is  embraced 
in  the  other,  the  offenses,  though  of  differ- 
ing names,  are,  within  our  constitutional 
guaranty,  the  same." 

This  test  is  approved  in  Clarke,  Grim. 
Proc.  §  396;  Black,  Const.  Law,  p.  588; 
Cooley,  Const.  Lim.  p.  40] ;  Turner  v.  Com. 
19  Ky.  L.  Rep.  1101,  42"  S.  W.  1129;  Com. 
V.  Vaughn,  101  Ky.  603,  45  L.R.A.  858,  42 
S.  W.  117;  12  Cyc.  Law  &  Proc.  p.  280; 
17  Am.  &  Eng.  Enc.  Law,  p.  597. 

Applying  to  the  case  before  us  this  gen- 
erally accepted  test,  the  question  presented 
is.  Would  proof  of  the  facts  set  out  in  the 
indictment  for  false  swearing  have  been  suf- 


quite  the  same  ground,  the  court  declared, 
ohiteTf  that  both  an  ordinance  and  a  stat- 
ute could  not  be  enforced  in  respect  to  the 
same  act,  so  as  to  subject  a  person  to  a 
double  penalty.  That  in  such  cases  the 
superior  jurisdiction  would  ordinarily  pre- 
vail, to  the  exclusion  of  the  inferior. 

In  People  v.  Hanrahan,  75  Mich.  611,  4 
L,R.A.  761,  42  N.  W.  1124,  Justice  Champ- 
lin,  said  that  the  local  act  may  be  exclu- 
sive of  the  general  law  and  operate  to  re- 
peal it  by  implication;  as  where  its  pro- 
visions are  repugnant  to,  or  inconsistent 
with,  the  general  law.  Both  laws  may  be 
concurrent;  as  where  there  is  no  repug- 
nance, or  where  one  is  merely  auxiliary  or 
cumulative  to  the  other.  In  the  former 
case. there  can  be  no  prosecution  except  un- 
der the  local  law.  In  the  latter  case  prose- 
cutions may  be  instituted  under  either  law, 
and  the  court  that  first  acquires  jurisdic- 
tion over  the  person  of  the  accused  has 
exclusive  jurisaiction  to  hear,  try,  and 
determine  the  case;  and  a  conviction  for  an 
offense  which  is  the  same  in  both  laws  will 
be  a  bar  to  a  prosecution  for  the  same  of- 
fense under  the  other  law. 

In  State  v.  Cowan,  29  Mo.  330,  it  is  said 
that  if  a  corporation  takes  cognizance  of 
an  act  made  an  offense  by  its  ordinances, 
and  punishes  it,  the  person  thus  punished 
cannot  be  subjected  to  punishment  again 
for  the  same  act  or  offense.  The  Constitu- 
tion forbids  that  a  person  shall  be  punished 
twice  for  the  same  offense.  To  hold  that 
a  party  can  be  prosecuted  for  an  act  under 
state  laws  after  he  has  been  punished  for 
the  same  act  by  the  municipal  corporation 
wittiin  whose  limits  the  act  is  done  would 
be  to  overthrow  the  power  of  the  gen- 
eral assembly  to  create  corporations  to 
aid  in  the  management  of  the  affairs  of  the 
state.  For  a  power  in  the  state  to  punish 
after  a  punishment  had  been  inflicted  by 
the  corporate  authorities  could  only  find 
support  in  the  assumption  that  all  the  pro- 
ceedings on  the  part  of  the  corporation  were 
null  and  void.  The  circumstance  that  the 
municipal  authorities  have  not  exclusive 
jurisdiction  over  the  acts  which  constitute 
offenses  within  their  limi^-s  'Incs  not  affect 
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the  question.  It  is  enough  that  their  juris- 
diction is  not  excluded.  If  it  exists,  al- 
though it  may  be  concurrent,  if  it  is  exer- 
cised, it  is  valid  and  binding  so  long  as  it 
ia  a  constitutional  principle  that,  no  man 
may  be  punished  twice  for  the  same  offense. 
The  exercise  of  concurrent  legislative  and 
judicial  powers  over  the  same  subjects  with- 
in the  same  limits  may  sometimes  lead  to 
conflicts  and  embarrassments;  but  there  is 
more  safety  to  the  community  in  two  con- 
servators of  the  peace  than  in  one.  To  the 
same  effect,  State  v.  Hambleton,  29  Mo. 
336. 

So,  where  a  properly  constituted  court, 
acting  under  the  authority  of  an  ordinance 
of  a  municipal  corporation,  punishes  a  per- 
son for  the  violation  of  that  ordinance,  he 
cannot  be  again  punished  for  the  same  of- 
fense under  the  general  laws  of  the  state. 
State  V.  Thornton,  37  Mo.  360;  Pilot  Grove 
V.  McCormick,  56  Mo.  App.  630. 

In  State  v.  Muir,  104  Mo.  010,  65  S.  W. 
285,  however,  affirming  86  Mo.  App.  642, 
in  holding  that  a  conviction  under  a  city 
ordinance  would  not  stand  in  the  way  of  a 
prosecution  for  the  same  act  based  on  a 
state  statute,  the  court  said  that  the  ease 
of  Kansas  City  v.  Clark,  68  Mo.  588,  was 
the  John  the  Baptist  to  make  the  initial 
announcement  in  Missouri  that  a  violation 
of  a  city  ordinance  was  not  a  crime;  that 
it  was  established  in  Missouri  that  a  prose- 
cution under  a  city  ordinance  was  but  a  civil 
action,  and  that  this  necessarily  precluded 
the  idea  of  a  conviction  for  violating  sucli 
ordinance  from  being  pleaded  in  bar  of  a 
prosecution  by  the  state  of  a  crime  based 
on  a  violation  of  a  state  statute,  which 
prosecution  rests  on  the  same  foundation 
of  fact.  In  a  plea  in  bar  to  the  prosecu- 
tion of  the  state,  the  defendant  must  al- 
lege and  prove  that  he  was  prosecuted  for 
the  same  crime  of  which  he  had  been  aiitrc" 
fois  convicted  or  autrefois  acquitted  in  a 
prior  prosecution  by  the  city.  But  this  he 
cannot  prove  if  the  proceeding  instituted 
by  the  city  was  but  a  civil  action.  To  the 
same  effect.  State  y.  Gustin,  152  Mo.  108, 
53   S.  W.  421. 

An  acquittal  or  conviction  under  a  city 
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iicient  to  secure  a  conviction  under  the  in- 
dictment for  illegal  registration  ?  Manifest- 
ly not,  as  it  is  not  at  all  essential  to  sus- 
tain a  prosecution  for  illegal  registration 
that  the  person  shall  have  first  taken  an 
oath  that  he  was  entitled  to  register.  If 
appellant  had  not  been  sworn  as  to  his  qual- 
ifications, and  had  registered  illegally,  he 
might  have  been  convicted  of  this  offense. 
The  fact  that  he  was  required  to  make  an 
oath  that  he  was  entitled  to  register  did 
not,  in  a  prosecution  for  illegal  registra- 
tion, dispense  with  the  necessity  of  proving 
its  illegality.  Nor  was  it  necessary  to  a 
conviction  for  false  swearing  that  the  com- 
monwealth should  show  the  act  of  registra- 
tion. Under  the  indictment  for  making  a 
false  oath,  a  conviction  could  be  had  with- 
out proof  of  registration,  upon  evidence 
that  a  false  oath  was  in  fact  made.  It 
will  thus  be  seen  that  the  two  offenses  are 
distinct,  independent  acts,  although  grow- 
ing out  of  the  same  transaction. 


The  error  in  the  argument  for  appellant 
consists  in  the  assumption  that  the  crime 
of  false  swearing  was  merged  in  the  act  of 
illegal  registration.  That  it  was  one  of 
the  means  by  which  the  registration  waa 
accomplished  may  be  conceded;  but  it  docs 
not  follow  from  this  that  there  were  not 
two  distinct,  independent  offenses  commit- 
ted. Ihe  same  methods  may  be  used  in 
committing  two  crimes,  and  the  processes 
employed  may  to  part  of  the  same  transac- 
tion, and  yet  the  two  things  be  distinct 
and  independent  of  each  other.  Thus,  a 
person  who  shoots  at  random  on  the  high- 
way may  be  convicted  of  that  offense  after 
he  has  been  convicted  of  the  offense  of  car- 
rying concealed  the  pistol  with  which  he 
did  the  shooting,  although,  except  for  the 
fact  that  he  had  the  pistol,  he  could  not 
have  done  the  shooting.  And  so  a  person 
who  forges  a  paper  may  be  convicted  of 
uttering  it,  and  afterwards  be  convicted  of 
the    forgery,   yet    he   could    not   utter    the 


ordinance  is  no  bar  to  a  prosecution  for  the 
same  offense  by  the  state,  and  vice  ver^'\  a 
conviction  or  acquittal  under  a  state  law 
is  no  bar  to  a  prosecution  for  the  same  of- 
fense by  a  city.  Lebanon  v.  Gordon,  99 
Mo.  App.  277,  "73  S.  W.  222. 

But,  as  has  been  seen,  the  Missouri  courts 
holding  that  the  state  may  prosecute  after 
the  municipality  do  so  on  the  ground  that 
the  prosecution  by  the  municipality  is  not 
for  a  crime. 

In  Lucas  v.  Com.  118  Ky.  821,  82  S.  W. 
440.  it  was  said  that  a  statute  providing 
that  "no  municipal  ordinance  shall  fix  a 
penalty  for  a  violation  thereof  at  less  than 
that  imposed  by  statute  for  the  same  of- 
fense. A  conviction  or  acquittal'  under 
either  shall  constitute  a  bar  to  another 
prosecution  for  the  same  offense," — did  not 
apply  to  a  common-law  offense,  and  that 
a  conviction  for  maintaining:  a  nuisance  in 
violation  of  a  municipal  ordinance  by  keep- 
ing a  pool  room  was  not  a  bar  to  a  prose- 
cution for  the  same  acts  constituting  a 
nuisance  at  common  law. 

In  Bingham  v.  State,  2  Tex.  App.  21,  the 
question  whether,  when  the  same  act  is  an 
offense  against  a  municipal  ordinance  and 
against  a  law  of  the  state,  the  offender  can 
be  convicted  under  the  ordinance  and  after- 
wards prosecuted  under  the  statute,  was 
raised,  but  not  decided. 

In  Ham'iiton  v.  State,  3  Tex.  App.  643, 
it  was  held  that  an  offense  against  a  munic- 
ipal corporation  by  an  act  which  at  the 
same  time  breaks  a  penal  law  of  the  state 
can  legally  be  prosecuted  in  either  juris- 
diction, and  a  prosecution  under  the  one 
will  not  be  a  bar  to  a  legal  prosecution 
under  the  other. 

But  the  Texas  Code  Crim.  Proc.  art.  931, 
provides  as  follows:  "The  jurisdiction 
given  to  mayors  and  recorders  of  incorpo- 
rated towns  and  cities  shail  not  prevent 
justices  of  the  peace  from  exercising  the 
31  L.R.A.(N.S.) 


criminal  jurisdiction  conferred  upon  them; 
but  in  all  cases  where  is  an  incorporated 
town  or  city  within  the  bounds  of  a  county, 
the  justice  and  the  mayor  or  recorder  shall 
have  concurrent  jurisdiction  within  the 
limits  of  such  town  or  city.  And  no  person 
shall  be  punished  twice  for  the  same  act 
or  omission,  although  such  act  or  omission 
may  be  an  offense  against  the  penal  laws 
of  the  state,  as  well  as  against  the  ordi- 
nances of  such  city  or  town ;  provided,  that 
no  ordinance  of  a  city  or  town  shall  be 
valid  which  provides  a  less  penalty  for  any 
act,  omission,  or  offense  than  is  prescribed 
by  the  statutes,  where  such  act  or  omission 
is  an  offense  against  the  state."  The  ef- 
fect of  this  article  is  to  prohibit  the  punish- 
ment in  the  state  court  of  offenses  over 
which  mayors  or  recorders  have  jurisdic- 
tion, where  a  person  has  been  tried  and 
convicted  under  the  ordinances  covering  the 
same  offense.  Davis  v.  State,  37  Tex.  Crim. 
Rep.  359,  38  S.  W.  616,  39  S.  W.  937. 

And  when  the  law  confers  upon  munic- 
ipal officers  jurisdiction  to  try  offenses 
against  the  state,  it  makes  such  'officers  its 
officers  in  the  trial  of  such  cases,  and  it  is 
not  analogous  to  a  trial  for  a  mere  vio- 
lation of  a  citv  ordinance.  Brooke  v.  State, 
155  Ala.  78,  46  So.  491. 

2.  Specific  offenses. 

Assault,  breach  of  peace,  etc. 

A  conviction  for  violating  a  municipal 
ordinance  imposing  a  fine  for  an  assault 
and  battery  within  its  limits  is  not  a  bar 
to  a  prosecution  by  the  state  for  a  violation 
of  its  police  rejjulations.  Mobile  v.  Allaire, 
14  Ala.  400.  The  court  said  that  the  offense 
against  the  corporation  and  the  state  are 
distinguishable  and  wholly  disconnected, 
and  the  prosecution  at  the  suit  of  each  pro- 
ceeds upon  a  different  hypothesis.  The  one 
contemplates   the   observance  of  the   peaca 
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paper  until  be  had  forged  it.  Other  illus- 
trations of  this  character  might  be  em- 
ployed, but  we  do  not  deem  it  necessary. 
One  offense  will  not  be  merged  in  another 
unless  they  are  in  fact  the  same.  There 
must  be  identity  of  time,  place,  and  cir- 
cumstances. Triplett  t.  Com.  84  Ey.  193, 
1  S.  W.  84.  In  short,  repeating  again  the 
language  of  the  Constitution,  no  person 
should  be  twice  put  in  jeopardy  for  the 
same  offense.  The  offense — that  is,  the  act 
-—must  be  the  same.  The  test  that  it  must 
be  the  same  offense  or  act  will  be  found  in 
all  the  text-books,  although  some  courts 
and  writers  have  attempted  to  make  nice 
refinements  and  technical  distinctions  as  to 
what  is  the  same  offense.  That  the  of- 
fenses must  be  the  same  was  the  ancient 
common-law  test,  and  it  is  a  good  one.  4 
Bl.  Com.  p.  335;  Russell,  Crimes,  p.  833. 
And  for  the  purpose  of  applying  this  test, 
and  thereby  deciding  whether,  measured  by 
it,  the  plea  of  former  conviction  or  acquit- 


tal is  good,  the  rule  of  criminal  practice 
has  been  generally  adopted  that  if  what  is 
set  out  in  the  second  indictment  had  been 
proved  under  the  first,  and  there  could 
have  been  a  conviction,  the  first  will  be  a 
bar.  A  too  liberal  construction  of  this  con- 
stitutional guaranty  is  not  essential  to  pre- 
serve the  rights  of  the  citizen  or  protect  him 
from  vexatious  prosecutions,  nor,  on  the 
other  hand,  should  the  state  be  allowed  to 
unjustly  harass  an  accused  person  by  in- 
stituting more  than  one  prosecution  against 
him  for  the  same  offense.  The  rights  of 
the  individual  as  well  as  the  public  will 
be  well  protected  by  following  the  language 
of  the  Constitution,  and  giving  to  it  a  fair 
and   reasonable   construction. 

In  our  opinion,  the  prosecutions  institut- 
ed against  the  appellant  were  not  for  tlie 
same  offense,  and  therefore  his  plea  of  for- 
mer conviction  was  properly  rejected. 

The  judgment  is  affirmed. 


and  good  order  of  the  city;  the  other  has  a 
more  enlarged  object  in  view, — the  main- 
tenance of  the  peace  and  dignity  of  the 
state. 

A  plea  of  former  oonviction  of  assault 
and  battery  before  a  recorder's  court  of  a 
city  as  a  bar  to  a  charge  under  a  statute 
of  a  misdemeanor  arising  out  of  the  same 
facts  is  not  good,  in  the  absence  of  a  stat^ 
ute  permitting  it.  Engelhardt  v.  State,  88 
Ala.  1^,  7  So.  154. 

In  Harris  v.  State,  128  Ala.  41,  29  So. 
681,  a  plea  on  a  trial  before  a  state  court 
for  an  assault  with  intent  to  commit  mur- 
der on  a  certain  person,  of  former  convic- 
tion before  a  recorder  for  assault  and  bat- 
tery, based  upon  the  same  transaction,  was 
held  demurrable  because  it  failed  to  show 
that  the  prosecution  and  judgment  of  con- 
viction before  the  recorder  was  for  the  vio- 
lation of  a  state  statute;  the  court  saying 
that  for  aught  that  appeared,  the  con- 
viction was  for  the  violation  of  a  muni- 
cipal ordinance,  which  was  no  bar  to  a 
prosecution  for  the  same  criminal  act  as  a 
felony   in  the  state  court. 

Where  one  was  charged  with  assault  and 
battery  in  violation  of  a  city  ordinance,  it 
was  said  that  he  might  be  convicted  there- 
for, and  that  this  conviction,  unless  other- 
wise provided  by  statute,  would  not  bar 
a  prosecution  by  the  state  for  the  same  act 
as  being  a  misdemeanor  against  the  state. 
Black  V.  State,  144  Ala.  92,  40  So.  611. 

The  same  act  of  assault  and  battery  may 
be  punished  as  an  infraction  of  state  law 
and  as  an  infraction  of  a  municipal  or- 
dinance constituting  it  a  breach  of  the  pub- 
lic peace  of  the  city.  Hunt  v.  Jacksonville 
34  Fla.  504,  43  Am.  St.  Rep.  214,  16  So. 
398. 

One  who  is  acquitted  of  the  charge  of 
assault  and  batteiy  in  violation  of  a  state 
law  may  afterwards  be  brought  to  trial  and 
convicted  for  the  offense  of  disorderly  con- 
31  L.R.A.(N.S.) 


duct  in  fighting,  growing  out  of  the  same 
facts,  in  violation  of  a  city  odinance.  Mc- 
Rea  v.  AmericUs,  59  Ua.  168,  27  Am.  Rep. 
390. 

A  conviction  for  violating  a  municipal 
ordinance  by  fighting  and  disturbing  the 
peace  is  not  a  bar  to  a  prosecution  for  as- 
sault and  battery  under  a  state  law.  State 
V.  Clifford,  45  La.  Ann.  980,  13  So.  281. 

A  conviction  for  disturbing  the  peace  or 
for  fighting  in  the  streets,  in  violation  of 
a  city  ordinance,  will  not  stand  in  the  way 
of  a  prosecution  for  assault  and  battery 
committed  at  the  same  time,  in  violation  of 
a  state  law,  since  before  a  defendant  can 
avail  himself  of  the  plea  of  autrefois  con- 
viot,  he  must  show  the  identity  of  the  of- 
fense and  of  the  person,  and  such  offenses 
are  not  identical,  the  one  being  a  viola- 
tion of  the  police  regulation  of  the  muni- 
cipality, and  the  other  a  violation  of  the 
Criminal  Code  of  the  state.    State  v.  Sly, 

4  Or.  277,  2  Am.  Crim.  Rep.  51. 
In  Hamilton  v.  State,  3  Tex.  App.  643, 

it  was  said  that  oonviction  for  an  affray 
in  a  mayor's  court  is  not  a  defense  to  an 
information  in  a  county  court,  charging 
the  accused  with  an  aggravated  assault, 
based  upon  the  same  facts. 

A  conviction  for  violation  of  a  town  or- 
dinance by  a  disturbance  of  the  peace  will 
not  stand  in  the  wa^  of  a  conviction  for  a 
similar  offense  against  the  laws  of  the 
state,  arising  out  of  the  same  facts. 
Hughes  V.  People,  8  Colo.  636,  9  Pac.  50, 

5  Am.  Crim.  Rep.  80. 
A  conviction  for  disturbing  the  peace  in 

violation  of  a  municipal  ordinance  will  not 
stand  in  the  way  of  a  subsequent  prosecu- 
tion by  the  state  for  assault  and  battery, 
growing  out  of  the  same  transaction.  De 
Graffenreid  v.  Stete,  72  Qa.  212. 

But  in  Ex  parte  Freeland,  38  Tex.  Crim. 
Rep.  321,  42  S.  W.  295,  it  was  held  that 
a  conviction  under  a  municipal  ordinance 
45 
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for  an  affray  will  bar  a  prosecution  for  the 
same  offense  in  the  state  courts. 

See  Statutes,  infra. 

In  Lynch  y.  Com.  18  Ky.  L.  Rep.  145,  35 
S.  W.  264,  it  was  held  that  a  former  con- 
viction for  a  breach  of  the  peace  was  a 
bar  to  a  subsequent  prosecution  for  assault 
and  battery,  based  upon  the  act  constituting 
that  breach  of  the  peace.  The  court  said 
that  it  was  true  that  the  defendant's  trial 
and  conviction  before  the  police  court  was 
under  a  warrant  charging  him  with  dis- 
orderly conduct  under  a  mimicipal  ordi- 
nance, and  that  the  punishment  there- 
for was  prescribed  by  such  ordinance; 
still  the  act  was  none  the  less  a 
breach  of  the  peace,  although  called  dis- 
orderly conduct;  and  aa  the  warrant  was 
issued  and  trial  was  had  in  good  faith,  and 
not  for  an  apparent  purpose  to  defeat  or 
forestall  justice,  the  court  did  not  see  why 
the  conviction  should  not  be  held  a  bar. 

And  in  March  v.  Com.  32  B.  Mon.  25,  it 
was  said  that  if  a  city  ordinance  provided 
a  penalty  for  the  commisssion  of  an  aa- 
sault  and  battery  within  the  city,  it  did 
not  repeal  or  supersede  the  atate  law  pre- 
viously in  force  on  the  same  subject,  and 
that  either  law  may  be  enforced,  but  that  a 
*  conviction  under  one  is  a  Imut  to  a  pro- 
ceeding under  the  other. 

Jurisdiction  over  the  offense  of  assault 
and  battery  in  Missouri  is  concurrent  in  the 
municipal  and  the  state  courts,  and  when 
an  offender  has  been  convicted  under  due 
form  of  law  in  one  of  these  jurisdictions, 
he  cannot  again  be  convicted  in  the  other. 
State  V.  Freeman,  66  Mo.  App.  579. 

In  SUte  V.  Gustin,  152  Mo.  108,  53  S.  W. 
421,  it  was  held  that  a  conviction  for  a  vio- 
lation of  an  ordinance  by  an  assault  upon 
a  certain  person  was  not  a  bar  to  an  in- 
dictment for  felonious  assault  upon  the 
same  person  by  the  same  acts.  But  this 
was  put  upon  the  ground  that  the  viola- 
tion of  an  ordinance  is  not  a  crime,  a 
crime  being  said  to  be  an  act  committed  in 
violation  of  public  law. 

Gambling. 

A  conviction  of  one  on  the  charge  of 
framing  in  violation  of  a  town  ordinance 
18  not  a  bar  to  an  indictment  for  the  same 
act.     Johnson  v.  State,  50  Miss.  543. 

The  payment  of  a  fine  under  a  by-law  of 
a     municipal     corporation     prescribing     a 

SenaJty  for  keeping  a  public  gaming  table 
oes  not  prevent  a  prosecution  by  indict- 
ment for  keeping  a  faro  table  in  violation 
of  a  statute.  United  States  v.  Wells,  2 
Cranch,  C.  C.  45,  Fed.  Cas.  No.  16,662. 

One  who  has  been  convicted  of  the  offense 
of  keeping  a  faro  bank  oontrary  to  a  by- 
law of  a  municipal  corporation  may  be  in- 
dicted and  punished  at  common  law  for 
keeping  a  aisorderly  house  on  the  same 
evidence.  United  States  v.  Hood,  2  Cranch, 
C.  C.  133,  Fed.  Cas.  No.  15,385. 

A  conviction  before  a  justice  of  the  peace 
for  setting  up  and  keeping  a  faro  table  in 
violation  of  a  by-law  of  a  municipal  cor- 
poration was  held  not  to  be  a  bar  to  a  prose- 
31  L.R.A.(N.8.) 


cution  for  a  nuisance  at  common  law  by 
keeping  a  common  gambling  house  at  the 
same  place,  since  the  common-law  offense 
does  not  consist  in  the  setting  up  or  keep- 
ing a  faro  table,  or  other  device  for  the 
purpose  of  playing  or  gaminff  for  money, 
but  in  its  being  kept  and  used  in  a  publio 
or  common  gambling  house,  while  the  by- 
law punishes  the  act  of  setting  up  the  table. 
United  States  v.  Holly,  3  Cranch,  C.  C.  656, 
Fed.  Cas.  No.  15,381. 

A  conviction  on  the  charge  of  violating 
an  ordinance  prohibiting  the  keeping  of  a 
disorderly  or  gaming  house  under  a  cer- 
tain penalty  is  not  a  bar  to  a  conviction 
for  violation  of  a  statute  by  keeping  a  com- 
mon gaming  house,  where  the  statute  pro- 
vides a  much  heavier  p^aalty;  since  to  al- 
low the  first  prosecution  to  stand  in  tJie 
way  of  the  second  would  materially  abridge 
the  punishment  which  the  statute  imposes 
for  the  commission  of  the  offense.  Robbins 
V.  People,  95  111.  175. 

On  a  prosecution  for  keeping  a  gaming 
house  it  was  urged  that  the  l^slature  hav- 
ing conferred  power  upon  a  city  to  sup- 
press gaming  houses,  and  the  city  having 
assumed  the  power  and  passed  ordinances 
for  the  purpose,  the  state  court  had  no 
jurisdiction  to  try  the  case,  and  that  when 
a  proceeding  w^  had  under  a  city  or- 
dinance, the  judgment  for  the  breach  of  the 
ordinance  was  an  end  of  the  case,  and  that 
there  was  no  power  to  prosecute  under  the 
general  law  for  the  same  offense;  but  the 
court  said  that  the  rule  that  the  legislature 
might  rightfully  declare  the  same  act  to  be 
two  offenses,  and  to  be  punished  as  such, 
had  long  been  settled  in  Illinois.  Hankins 
V.  People,  106  111.  628. 

A  conviction  in  a  police  court  for  setting 
up  and  permitting  an  establishment  for 
gambling  is  not  a  bar  to  a  prosecution  un- 
der a  statute  for  unlawfully  and  feloniously 
setting  up  and  permitting  a  lottery,  the 
offenses  not  being  identical.  Bueno  v.  State, 
40  Fla.  160,  23  So.  862. 

That  a  defendant  has  been  convicted  and 
punished  under  an  ordinance  for  keeping  a 
gaming  house  will  not  prevent  his  prosecu- 
tion for  the  same  act  by  the  state.  Green- 
wood V,  State,  6  Baxt.  567,  32  Am.  Rep.  539. 

But,  in  State  v.  Simonds,  3  Mo.  414.  it 
was  held  that  a  conviction  for  keeping  a 
roulette  table,  under  a  mimicipal  ordinance, 
was  a  bar  to  a  prosecution  in  the  state 
courts  for  the  same  act. 

And  a  conviction  in  a  police  court  for  en- 
gaging in  a  game  of  chance  was  held  to  be 
a  bar  to  an  indictment  for  the  offense  of 
ga^ng,  based  on  the  same  facts,  where  the 
Constitution,  §  168,  provided  that  "no  muni- 
cipal ordinance  shall  fix  a  penalty  for  vio- 
lation thereof  at  less  than  that  imposed  by 
statute  for  the  same  offense.  A  conviction 
or  acquittal  under  either  shall  constitute 
a  bar  to  another  prosecution  for  the  same 
offense."  White  v.  Com.  122  Ky.  411,  92 
S.  W.  285. 

And  in  Greenwood  v.  State,  1  Shannon, 
Cas.  264,  it  was  held  that  where  a  party 
has  been  convicted  and  punished  for  a  rUh 
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lation  of  a  city  ordinance  by  keeping  a 
gambling  house,  this  is  a  bar  to  a  prose- 
cution lor  the  same  offense  by  the  state. 

Intoxicating  liquors. 

A  state  and  municipality  may  both  punish 
the  selling  of  spirituous  and  fermented  li- 
quors without  a  license.  Howe  v.  Plain- 
field,  37  N.  J.  L.  145. 

An  acquittal  by  a  city  court  of  the  of- 
fense of  selling  intoxicating  liquors  was 
held  not  to  be  a  bar  to  a  charge  before  the 
mayor  and  common  council  of  the  city  for 
keeping  intoxicating  liquors  for  sale  in  said 
city,  although  the  same  sales  formed  the 
basis  of  botli  charges.  Sutton  v.  Washing- 
ton, 4  Ga.  App.  33,  60  S.  E.  811.  The  coui-t 
said:  "The  'same-transaction  test'  is  ap- 
plicable only  in  courts  of  the  same  juris- 
diction; and  while  it  is  possible  for  the 
legislature,  by  express  grant,  to  confer  up- 
on municipal  courts  the  right  to  punish  for 
violation  of  the  penal  laws  of  the  state, 
ordinarily  they  are  not  clothed  with  such 
power.  For  this  reason  the  same- transac- 
tion test  cannot  be  applied  to  a  judgment 
based  upon  a  municipal  ordinance,  and  a 
judgment  of  guilty  in  the  city  court;  and 
a  plea  in  bar  in  either  court,  based  upon 
the  fact  that  the  transaction  for  which  the 
defendant  haa  already  been  tried  in  one 
court  or  the  other  is  identical  in  fact  with 
that  upon  which  he  is  again  about  to 
be  tried,  affords  no  ground  of  defense." 

A  violation  of  a  municipal  ordinance  and 
a  state  law  by  a  forbidden  sale  of  whisky 
may  be  punished  in  each  jurisdiction,  since 
in  such  a  case  there  are  two  political 
powers  offended  by  one  and.  the  same  act, 
and  the  penalty  prescribed  by  each  may  be 
enforced  without  reference  to  the  other. 
Fortner  v.  Duncan,  91  Ky.  171,  11  L.R.A. 
188,  15  S.  W.  56. 

The  selling  of  liquors  in  a  city  may  be  a 
violation  of  the  revenue  law  of  the  state 
and  its  police  regulations,  and  also  of  an 
ordinance  of  the  city;  and  therefore  while 
the  act  is  one,  the  offenses  are  different  and 
the  offender  must  answer  for  each  offense 
in  the  proper  tribunal.  The  court  said  that 
in  the  one  prosecution  the  defendant  would 
be  charged  with  selling  spirituous  liquors 
in  violation  of  the  state  law,  while  in  the 
other  he  would  be  charged  with  selling  in 
violation  of  the  ordinance.  State  v.  Stevens, 
114  N.  C.  873,  19  S.  E.  861. 

The  fact  that  a  person  has  been  prose- 
cuted for  a  violation  of  the  city  ordinance 
forbidding  the  sales  of  spirituous  liquors 
within  the  city  is  not  a  bar  to  an  indict- 
ment under  a  state  law  for  retailing  spirit- 
uous liquors  without  a  license  to  do  so. 
State  V.  Reid,  115  N.  C.  741,  20  S.  E.  468. 

A  conviction  under  an  ordinance  for  be- 
ing in  possession  of  intoxicating  liquors 
with  int^t  to  sell,  etc.,  is  not  a  bar  to  a 
prosecution  for  the  same  act  under  &  PTO- 
nibitory  law  of  the  state.  Ex  parte  Sim- 
mtmB,  —  Okla.  Crim.  Rep.— ,112  Pac.  951. 

A  charge  before  the  mayor  of  a  city 
against  one  for  violating  an  ordinance  pro- 
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hibiting  the  sale  of  spirituous  liquors  with- 
out a  license  will  not  be  dismissed  because 
the  defendant  had  been  arrested  under  a 
warrant  issued  by  a  justice  of  the  peace,  and 
bound  over  for  trial  in  a  state  court  for  the 
same  act  of  selling.  Anderson  v.  O'Don- 
nell,  29  S.  C.  355,  1  L.R.A.  632,  13  Am.  St. 
Rep.  728,  7  S.  E.  523. 

But  if  a  state  confers  upon  a  city  ex- 
clusive power  to  regulate  tippling  houses, 
no  doubt  a  conviction  for  a  violation  of  a 
municipal  ordinance  regulating  the  same 
would  be  a  bar  to  a  prosecution  by  the 
state  for  an  offense  growing  out  of  the  same 
acts,  since  in  this  case  there  is  no  violation 
of  a  state  law,  and  therefore  no  separate 
offense,  the  statute  conferring  upon  the 
city  exclusive  control  over  such  houses,  de- 
vesting the  state  of  its  control  over  them. 
Huffsmith  v.  People,  8  Colo.  175,  54  Am. 
Rep.  550,  6  Pac.  157. 

An  ordinance  and  a  statute  may  each 
provide  for  the  punishment  of  persons  found 
in  a  state  of  intoxication,  the  same  act  con-i 
stituting  an  offense  against  both  the  state 
and  the  municipal  corporation,  and  being 
punishable  under  each  without  a  violation 
of  any  constitutional  provision.  Bloom- 
field  V.  Trimble,  54  Iowa,  399,  37  Am.  Rep. 
212,  6  N.  W.  586. 

See  Statutes,  infra. 

A  conviction  for  selling  liquors  without 
a  town  license  will  not  bar  a  conviction  for 
selling  without  a  stat^iJicense,  even  if  based 
on  the  same  sale.  St^$i  v.  Lytic,  138  N.  C. 
740,  51  S.  E.  66.  The  court  said:  ''When 
a  tax  or  license  is  required  by  the  state, 
and  another  tax  or  license  is  exacted  by  the 
town,  selling  the  same  glass  of  liquor  may 
be  a  violation  of  the  town  ordinance  and 
also  a  violation  of  the  state  law,  if  a  li- 
cense has  not  been  obtained  from  both; 
and,  further,  the  same  act  may  be  punish- 
able by  the  Federal  government  if  in  viola- 
tion of  its  statutes,  and,  indeed,  if  the  pur- 
chaser is  a  minor,  the  same  single  act  may 
constitute  a  fourth  distinct  offense  of  sell- 
ing spirituous  liquor  to  a  minor,  and  even 
a  fifth  if  the  sale  is  on  Sunday.  Though 
there  is  a  single  act,  it  may  be  thus  a  vio- 
lation of  five  statutes;  and  when  in  such 
case  'each  statute  requires  proof  of  an  ad- 
ditional fact,  which  the  other  does  not,  an 
acquittal  or  conviction  under  either  statute 
does  not  exempt  the  defendant  from  prose- 
cution under  the  other.'" 

Bawdyhouses. 

In  Kemper  v.  Com.  86  Ky.  219,  7  Am. 
St.  Rep.  598,  3  S.  W.  159,  it  was  held  that 
the  conviction  of  a  person  in  a  city  court 
for  the  keeping  of  a  bawdyhouse  in  a  city 
in  violation  of  an  ordinance  is  not  a  bar 
to  a  prosecution  by  the  state  for  the  same 
act,  which  constituted  an  offense  against 
the  laws  of  the  state.  The  court  said  that 
the  city  did  not  attempt  to  punish  the  ac- 
cused for  any  offense  committed  against  the 
laws  of  the  state.  It  had  no  power  to  in- 
flict such  punishment.  The  offense  for 
which  the  defendant  was  punished  was  com- 
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Riitted  against  the  good  order  and  public 
morals  of  the  city.  The  offenses  committed 
by  her  against  the  city  and  the  state,  al- 
though consisting  of  the  same  act,  were 
equally  distinguishable,  and  the  prosecu- 
tion for  each  offense  proceeded  upon  dif- 
ferent grounds;  that  of  the  city  proceeded 
upon  the  sole  ground  of  punishment  for 
violation  of  the  city  ordinance,  the  state 
having  no  jurisdiction  to  prosecute  and 
punish  for  the  violation  of  the  ordinance. 
The  prosecution  by  the  state  proceeded  up- 
on the  sole  ^ound  of  punishing  for  vio- 
lating its  criminal  l|tws,  which  were  ap- 
plicable alike  in  the  whole  state;  the  vio- 
lators of  them  must  be  punished  by  the 
same  general  principle, — the  city,  by  virtue 
of  its  police  regulations,  having  no  juris- 
diction to  prosecute  and  punish  persons  for 
violating  tne  criminal  laws  of  the  state. 

In  State  v.  Lee,  29  Minn.  445,  3  N.  W. 
913,  it  wias  said  that  a  statute  of  the  state 
which  provided  for  the  punishment  of  keep- 
ing a  house  of  ill  fame  as  a  felony  had  not 
been  superseded  by  the  charter  and  ordi- 
nance 01  a  city,  providing  for  the  punish- 
ment of  the  same  act;  that  the  jurisdic- 
tion of  the  state  to  try  the  offense  remained 
wholly  unaffected  and  unimpaired;  that 
the  general  law  and  the  local  ordinance 
must  stand  together,  and  that  a  conviction 
under  the  latter  must  be  adjudged  to  be  no 
bar  to  a  prosecution  under  the  former. 

A  person  may  be  tried  for  a  breach  of  a 
city  ordinance  hj  keeping  a  bawdyhouse, 
and  afterwards  be  tried  for  keeping  the 
same  in  violation  of  a  state  law.  State  v. 
Sanders,  68  S.  C.  192,  47  S.  E.  55. 

But  in  State  v.  Thornton,  37  Mo.  360, 
it  was  held  that  previous  conviction  of  the 
charge  of  keeping  a  bawdyhouse  in  vio- 
lation of  a  municipal  ordinance  is  a  bar  to 
a  prosecution  by  .indictment  under  a  state 
law  for  an  offense  growing  out  of  the  same 
act. 

In  State  v.  Oleson,  26  Minn.  507,  5  N.  W. 
959,  the  court  was  unable  to  agree  upon  the 
question  whether  a  conviction  under  a  city 
ordinance  for  keeping  a  house  of  ill  fame 
was  a  bar  to  a  subsequent  indictment  for 
the  same  act. 

Sunday  closing  laws. 

In  State  v.  Ludwig,  21  Minn.  202,  on  the 
question  whether  a  municipal  Sunday 
closing  ordinance  was  in  conflict  with  a 
state  statute  on  the  subject,  the  court  said 
that  the  principle  established  by  the  weight 
of  authority  and  in  accordance  with  sound 
reason  is  that  the  legislature  may  author- 
ize a  municipal  government  to  impose  new 
and  additional  penalties  for  acts  already 
penal  by  the  laws  of  the  state. 

In  St.  Louis  V.  Cafferata,  24  Mo.  94,  it 
was  held  that  a  citizen  of  a  municipal  cor- 
poration which  had  passed  a  valid  Sunday 
closing  ordinance,  ttie  state  having  also 
passed  a  law  regulating  the  subject  for  the 
whole  state,  was  subject  to  both  laws,  and 
amenable   to  the   penalties  they   prescribe. 

A  prosecution  of  a  person  for  keeping  his 
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saloon  open  for  business  on  Sunday,  by  a 
municipal  corporation,  is  not  a  bar  to  a 
prosecution  for  the  same  act  as  in  viola- 
tion of  a  state  law.  Van  Buren  v.  Wells, 
53  Ark.  368,  22  Am.  St.  Rep.  214,  14  S.  W 
38. 

It  is  no  objection  to  a  prosecution  under 
a  municipal  ordinance  for  selling  lager  beer 
on  Sunday,  that  the  same  act  is  punishable 
as  an  offense  against  the  laws  of  the  state. 
Theisen  v.  McDavid,  34  Fla.  440,  26  L.RJ^. 
234,  43  Am.  St.  Rep.  214,  16  So.  321. 

One  who  is  convicted  in  a  mayor's  court 
for  letting  persons  assemble  in  his  saloon 
or  grocery  on  Sunday  may  be  afterwards 
prosecuted  by  the  state  for  keeping  a  tip- 
pling house  open  on  Sunday,  based  upon  the 
same  facts.  Purdy  v.  State,  68  Ga.  295. 

The  fact  that  the  accused  had  been  prose- 
cuted for  a  violation  of  a  municipal  or- 
dinance by  keeping  a  tippling  house  open 
on  Sunday  forms  no  defense  to  an  indict- 
ment for  the  same  act  as  in  violation  of 
a  state  law.     Fant  v.  People,  45  II L  259. 

See   Statutes,   infra. 

Miscellaneous  offenses. 

Acts  of  violence  constituting  felonies  un- 
der the  general  law,  but  classified  as  dis- 
orderly conduct  under  a  city  ordinance, 
may  be  punished  under  the  ordinance  with- 
out affecting  the  subsequent  state  prose- 
cution. State  V.  Lee,  29  Minn.  445,  13  N. 
W.  913. 

A  conviction  in  a  police  court  for  main- 
taining a  nuisance  in  a  city,  in  violation 
of  an  ordinance,  presents  no  bar  to  a  con- 
viction in  the  state  court  for  the  same  acts, 
constituting  a  nuisance  at  common  law. 
Respass  v.  Com.  107  Ky.  139,  53  S.  W.  24. 

The  same  act  may  be  punishable  as  a 
nuisance  under  an  ordinance  and  under  a 
state  statute.  State  v.  Bergman,  6  Or. 
341. 

A  conviction  of  a  person  for  a  violation 
of  a  municipal  ordinance  by  carrying  a 
pistol  concealed  upon  his  person  is  not  a 
EMur  to  a  prosecution  for  tne  same  act  by 
the  state  authorities.  Van  Buren  v.  Wells, 
supra. 

A  conviction  in  a  police  court  of  a  city 
for  selling  opium  without  a  physician's 
certificate  is  not  a  bar  to  a  prosecution  for 
the  violation  of  a  state  law  nudcing  it  un- 
lawful for  any  person  to  sell  certain 
poisons,  including  opium,  without  conform- 
ing to  certain  requirements.  Ex  parte 
Hong  Shen,  98  Cal.  681,  33  Pac.  799. 

One  guilty  of  selling  watered  or  adulter- 
ated milk  mHy  be  punished  both  by  the 
state  and  by  a  municipal  corporation  with- 
out being  put  twice  in  jeopardy  for  the 
same  offense.  State  v.  Fourcade,  45  La. 
Ann.  717,  40  Am.  St.  Rep.  249,  13  So.  187. 

And  it  would  seem  that  an  offense  against 
the  morals  of  a  municipality  by  being  a 
lewd  woman  would  not  take  away  all  re- 
sponsibility for  an  offense  against  the  dig- 
nity and  sovereignty  of  the  state,  growing 
out  of  the  same  acts.  Shafer  v.  Mumma, 
17  Md.  331,  79  Am.  Dec.  656. 
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An  obstruction  of  a  public  highway  may 
be  punished  by  indictment  as  a  violation 
of  state  law,  and  also  by  the  recovery  of  a 
penalty  for  a  violation  of  a  town  ordinance. 
Wragg  V.  Penn  Twp.  94  111.  23,  34  Am.  Rep. 
199.  The  court  thought  there  was  no  doubt 
but  that  it  was  within  the  power  of  the 
legislature  to  create  two  or  more  offenses 
which  may  be  committed  by  a  single  act, 
and  each  of  which  is  pimishable  by  itself. 
A  conviction  or  acquittal  in  sucn  cases, 
under  either  statute,  would  be  no  bar  to  a 
conviction  under  the  other,  for  the  accused 
would  not  be  twice  in  jeopardy  for  each 
offense.  The  court  said:  '*It  is  a  matter 
of  importance  to  the  town  to  have  its  high- 
ways free  from  obstructions,  and  a  damage 
to  it  and  its  inhabitants  in  case  its  high- 
ways are  obstructed,  entailing  upon  the  town 
expense  and  inconvenience.  But  the  town 
and  its  inhabitants  are  not  alone  interested 
in  its  highways;  the  people  of  the  state  are 
also  interested  in  the  highways,  although 
that  interest  is  not  of  a  directly  pecuniary 
character." 

But,  in  State  v.  Cowan,  29  Mo.  330,  it 
was  held  that  one  convicted  of  furious  riding 
through  the  streets  of  a  town,  in  violation 
of  a  town  ordiniince,  could  not  afterwards 
be  convicted  under  a  state  law  pi^ohibiting 
the  running  of  horses  at  great  speed  upon 
the  public  roads  and  highways.  To  the 
same  effect.  State  v.  Hambleton,  29  Mo. 
336. 

In  Ex  parte  Taylor,  87  Cal.  91,  25  Pac. 
258,  it  was  said  that  a  conviction  under  a 
valid  ordinance  forbidding  the  obstruction 
of  a  sidewalk  would  be  a  bar  to  a  prosecu- 
tion for  the  same  act  under  a  state  law, 
and  vice  versa. 

And  in  Pilot  Grove  v.  McCormick,  66  Mo. 
App.  530,  it  was  held  that  a  prosecution 
for  a  violation  of  a  city  ordinance  by  carry- 
ing concealed  weapons  will  prevent  a  prose- 
cution under  a  state  law  for  the  same  act. 

Statutes. 

Under  a  statute  providing  that  "in  all 
cases  where  a  person  is  convicted  or  ac- 
quitted before  the  recorder  or  acting  re- 
corder of  an  offense  which  is  a  misdemeanor 
under  the  laws  of  the  state,  such  convic- 
tion or  acquittal  shall  be  a  bar  to  a  prose- 
cution of  such  person  for  such  offense  be- 
fore any  state  court,"  etc.,  a  conviction  of 
petit  larceny  in  a  recorder's  office  of  a  city 
is  a  complete  bar  to  a  prosecution  for  the 
same  offense  in  n  state  court,  although  at- 
tended by  an  aggravating  circumstance, 
where  the  prosecution  before  the  recorder 
was  not  procured  by  the  prisoner,  and  was 
not  collusive.  Powell  v.  State,  89  Ala.  173, 
8  So.  109. 

Under  a  statute  providing  that  "when- 
ever any  party  shall  have  been  convicted 
before  any  police  or  mayor's  court  in  any 
city  or  town  in  this  state,  or  before  any 
justice  of  the  peace,  said  conviction  shall 
be  a  bar  to  further  prosecution  before  any 
mayor's  or  police  court  or  justice  of  the 
peace  for  such  offense,  or  for  any  mis- , 
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demeanor  embraced  in  the  act  committed," 
the  court  said  that  a  conviction  before  a 
mayor's  court,  and  the  infliction  of  a 
smaller  fine,  which  showed  an  intent  merely 
to  elude  prosecution  by  the  state,  would  be 
no  bar  to  an  indictment  for  the  same  of- 
fense. Richardson  v.  State,  56  Ark.  369, 
19  S.  W.  1062. 

A  conviction  for  playing  cards  on  Sun- 
day, in  violation  of  a  municipal  ordinance, 
was  held  to  be  a  bar  to  a  prosecution  for 
the  same  act  in  violation  of  a  state  law, 
under  a  statute  providing  for  concurrent 
jurisdiction  of  the  state  and  municipal 
courts  in  such  cases,  and  that  no  person 
shall  be  punished  twice  for  the  same  act  or 
omission,  although  such  act  or  omission 
may  be  an  offense  against  the  penal  laws 
of  the  state,  as  well  as  against  the  ordi- 
nances of  a  city  or  town,  etc.  Davis  v. 
State,  37  Tex.  Crim.  Rep.  360,  39  S.  W. 
937,  reversing  on  rehearing  37  Tex.  Crim. 
Rep.  359,  38  S.  W.  616. 

o.  Different  states. 

If  a  man  offends  against  two  govern- 
mental pow^ers  which  equally  bind  him,  it 
is  not  easy  to  see  why  "his  paying  the 
penalty  of  the  law  to  one  power  should  re- 
lieve him  of  liability  to  pay  the  penalty  of 
the  law  to  the  other  power.  Still,  though 
the  strict  rule  of  the  law  would  be  so, 
yet,  as  a  sort  of  merciful  dispensation,  the 
courts  would  undoubtedly  consider  favor- 
ably to  the  defendant  the  "fact,  if  it  existed, 
that  he  had  been  punished  for  the  same  act 
in  a  foreign  country.  1  Bishop,  Crim. 
Law,  §  986."  Marshall  v.  State,  6  Neb. 
122,  29  Am.  Rep.  363. 

In  State  v.  Brown,  2  N.  C.  (1  Havw.) 
100,  1  Am.  Dec.  548,  in  holding  that  steal- 
ing a  horse  in  one  state  or  territory,  and 
carrying  it  into  another,  will  not  make  the 
taking  a  felony  in  the  latter  state,  the 
court  said:  "If  this  man  were  tried  and 
condemned  here,  or  tried  and  acquitted 
here,  would  the  sentence  of  this  court  be 
pleadable  in  bar  to  an  indictment  preferred 
against  him  in  the  territory  south  of  the 
Ohio?  I  think  it  would  not;  because  the 
offense  against  the  laws  of  this  state,  and 
the  offense  against  the  laws  of  that  country, 
are  distinct;  and  satisfaction  made  for  the 
offense  committed  against  this  state  is  no 
satisfaction  for  the  offense  committed 
against  the  laws  there.  The  consequence, 
then,  of  trying  this  man  here  an^  condemn- 
ing him,  will  be,  that  if  a  man  steals  a  horse 
in  one  part  of  the  continent,  and  goes  with 
him  to  another,  through  several  states,  the 
culprit,  according  to  the  several  laws  of  each 
state,  being  guilty  of  a  taking  in  each,  may 
be  cropped  in  one,  branded  and  whipped  in 
another,  imprisoned  in  a  third,  and  hanged 
in  a  fourth;  and  all  for  one  and  the  same 
offense.  This  is  against  natural  justice,  and 
therefore  I  cannot  believe  it  to  be  law. 
When  a  man  steals  in  this  state,  and  carries 
the  thing  stolen  into  another  county,  he 
is  guilty  of  the  same  offense,  and  punishable 
in  the  same  degree,  and  by  the  same  law  in 
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the  latter  as  in  the  former  county,  and  is 
punishable  but  once;  if  convicted  or  ac- 
quitted in  the  latter  county,  he  may  plead 
autrefois  convict  or  acquit  of  the  same 
felony  before,  when  indicted  in  the  former; 
which  shows  that  the  law  considers  the 
felony  that  was  committed  in  the  tirst, 
otherwise  it  could  not  be  pleaded  as  the 
same  in  the  case  before  mentioned." 

It  is  a  general  principle  that  the  laws  of 
the  country  do  not  extend  beyond  its  terri- 
torial limits,  and  this  is  especially  so  as  to 
criminal  laws;  and  it  is  also  a  general  prin- 
ciple that  the  conviction  and  punishment  of 
an  accused  in  one  sovereignty  is  no  bar  to 
his  conviction  and  punislmient  in  another, 
in  which  the  offense  was  originally  commit- 
ted.    Phillips  V.  People,  55  111.  429. 

Conceding  an  offense  to  have  been  com- 
mitted both  in  Georgia  and  Florida,  and  to 
have  been  a  transgression  against  the  laws 
of  both  states,  it  was  said  in  Strobhar  t. 
State,  55  Fla.  167,  47  So.  4,  that  a  convic- 
tion or  an  acquittal  in  the  state  of  Georgia 
for  a  violation  of  its  laws  would  not  pre- 
vent a  prosecution  in  the  state  of  Florida 
for  an  act  in  violation  of  the  laws  of  the 
latter  state. 

It  is  no  bar  to  a  prosecution  for  the  of- 
fense of  forgery  and  counterfeiting  a  certain 
school  district  bond  for  the  payment  of 
money,  that  the  defendant  was  formerly 
convicted  for  the  same  act  in  the  courts 
of  another  state.  Marshall  t.  State,  6  Neb. 
120,  29  Am.  Rep.  363. 

A  person  may  be  convicted  and  punished 
for  the  larceny  of  property  if  he  bring  the 
stolen  property  within  the  borders  of  the 
state,  although  the  theft  may  have  taken 
place  outside  the  state;  but  if  the  person 
has  been  either  convicted  or  acquitted  of 
the  larceny  of  the  same  property  elsewhere, 
such  conviction  or  acquittal  is  a  bar  to  any 
other  or  further  proceedings  against  him 
for  the  larceny  of  such  property.  Re  Hess, 
5  Kan.  App.  763,  48  Pac.  596. 

In  Com.  V.  Frazee,  2  Phila.  191,  it  was 
held  that  one  arrested  and  held  in  New 
Jersey  for  an  offense  committed  on  the 
Delaware  river  could  not  be  held  in  Penn- 
sylvania for  the  same  offense;  but  this  was 
because  of  an  agreement  between  the  states, 
giving  them  concurrent  jurisdiction  in  such 
cases. 

Robbery  on  the  seas  is  considered  as  an 
offense  within  the  criminal  jurisdiction  of 
all  nations.  It  is  against  all  and  punish- 
able by  all,  and  there  can  be  no  doubt  that 
the  plea  of  autrefois  acquit  would  be  good 
in  any  civilized  state,  though  resting  on  a 
prosecution  instituted  in  the  courts  of  any 
other  civilized  state.  United  States  v.  Fur- 
long, 5  Wheat.  184,  5  L.  ed.  64. 

The  crime  of  murder  is  too  abhorrent  to 
the  feelings  of  man  to  have  made  it  necessary 
that  it  should  have  been  brought  within  the 
univesal  jurisdiction  of  nations,  as  in  a  case 
of  piracy,  and  hence  punishing  it  when  com- 
mitted within  the  jurisdiction,  or  what  is 
the  same  thing,  in  the  vessel  of  another  na- 
tion, has  not  been  acknowledged  as  a  right, 
A^uch  less  an  obligation.  It  is  punishable 
;J1  L.R.A.(N.S.) 


under  the  laws  of  each  state.  The  court  was 
inclined  to  think  that  an  acquittal  of  this 
charge  in  the  United  States  would  not  be 
a  good  plea  in  a  court  of  Great  Britain. 
Ibid. 

d.  Military  and  civil. 

In  Re  Stubbs,  133  Fed.  1012,  it  was  held 
that  an  aequittal  of  a  soldier  of  the  charge 
of  murder  by  a  civil  tribunal  is  not  a  bar 
to  hie  prosecution  by  a  court-martial  on 
the  charge  of  conduct  to  the  prejudice  of  the 
good  order  and  military  discipline,  although 
the  act  charged  is  identical  with  the  act 
alleged  in  the  information  for  murder. 

^d  the  plea  that  the  accused  has  been 
tried  in  the  supreme  court  of  the  state  on 
the  charge  of  manslaughter  has  been  said 
not  to  be  a  bar  to  his  prosecution  by  the 
military  courts,  although  sustained  by  the 
same  evidence  and  involving  the  same  facts. 
Pleas  before  and  jurisdiction  of  Courts*- 
Martial,  3  Ops.  Atty.  Gen.  749.  To  the  same 
effect,  Uowe^s  Case,  6  Ops.  Atty.  Gen.  506. 

In  Re  Esmond,  5  Mackey,  64,  it  was  held 
that  a  decision  of  a  court-martial  that  a 
plea  of  former  acquittal  by  a  civil  tribunal 
of  the  charge  of  larceny  was  not  a  bar  to 
a  trial  by  the  military  authorities  for  the 
same  larceny  against  the  peace  of  the  gov- 
ernment of  the  United  States  of  America, 
and  to  the  prejudice  of  good  order  and  mili- 
tary discipline,  would  not  be  reviewed  by 
the  court  on  habeas  corpus.  The  court,  how- 
ever, did  not  itself  decide  the  question 
whether  such  a  plea  would  be  good. 

So,  an  acquittal  before  a  court-martial 
for  giving  intelligence  to  the  enemy,  in  vio- 
lation of  the  articles  of  war,  was  held  not 
a  bar  to  a  prosecution  before  a  state  court 
for  inciting,  setting  on  foot,  assisting,  or 
engaging  in  a  rebellion  or  insurrection 
against  l;he  authority  of  the  United  States, 
although  the  facts  charged  in  each  case 
were  substantially  the  same.  United  States 
V.  Cashiel,  1  Hughes,  552,  Fed.  Cas.  No. 
14,744. 

A  conviction  of  the  accused  by  a  court- 
martial  of  conduct  unbecoming  an  officer 
and  a  gentleman,  conduct  to  the  prejudice 
of  good  order  and  military  discipline,  and 
for  making  a  false  certificate  of  account, 
was  held  not  to  stand  in  the  way  of  his 
prosecution  in  the  civil  courts  for  g^and 
larceny,  based  on  the  same  facts.  People 
V.  Wendel,  59  Misc.  354,  112  N.  Y.  Supp. 
301.  The  court  said  that  a  citizen  who 
becomes  a  citizen  soldier  is  not  thereby  re- 
lieved from  liability  to  the  people  for  a  vio- 
lation of  their  laws,  even  though,  in  his 
military  capacity,  he  assumes  additional  lia- 
bility for  tne  same  violation. 

And  the  fact  that  a  soldier  had  been  ac- 
quitted by  a  United  States  court-martial 
of  the  charge  of  the  identical  murder  for 
which  he  had  been  indicted  by  the  state  au- 
thorities was  held  not  to  prevent  his  con- 
viction and  punishment  by  the  latter.  State 
V.  Rankin,  4  Coldw.  151.  The  court  said: 
"The  government  of  the  United  Sttaes  and 
that  of  the  state  of  Tennessee  are  both, 
within    its    iphere,   aeparate    and    distinct 
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sovereignties;  esush  may  and  has  provided 
for  the  punishment  of  offenses  against  its 
own  laws;  but  neither  can,  by  merely  pro- 
viding for  the  punishment  of  offenders 
against  its  laws,  deprive  the  other  of  the 
right  or  the  power  to  punish  offenses  against 
its  laws;  and  the  mere  fact  that  the  same 
act  may  be  an  offense  against  the  laws  of 
both  can  make  no  difference.  The  act  of 
Congress  was  not  designed,  neither  could  it 
operate^  to  provide  a  punishment  for  an 
offense  against  the  laws  of  a  state.  One 
sovereign  may  not  administer  the  criminal 
laws  of  another,  or  oust  another  of  its 
jurisdiction  to  try  and  punish  an  offender 
against  its  laws  by  punishing  the  same  act. 
Murder  is  an  offense  against  the  laws  of 
Tennessee,  whether  the  perpetrator  be  a 
citizen  or  a  soldier;  whilst  it  is  only  an 
offense  against  the  laws  of  the  United 
States  when  committed  in  time  of  civil  war, 
insurrection,  or  rebellion,  and  when  the  per- 
petrator is  in  the  military  service  of  the 
United  States,  and  subject  to  the  articles  of 
war." 

But  in  United  States  v.  Clark,  31  Fed. 
710,  it  was  held  that  while  the  finding  of  a 
court  of  inquiry  acquitting  the  prisoner 
of  all  blame  of  homicide  while  performing 
his  duty  as  a  soldier  in  preventing  an  es- 
cape was  not  a  legal  bar  to  a  prosecution 
in  a  civil  court,  it  was  entitled  to  weight  as 
an  expression  of  the  views  of  the  military 
court  of  the  necessity  of  using  the  musket 
to  prevent  the  escape  of  the  deceased. 

And  in  Re  Fair,  100  Fed.  149,  it  was  held 
that  a  soldier  acquitted  before  a  United 
States  court-martial  of  the  charge  of  man- 
slaughter to  the  prejudice  of  the  good 
order  and  military  discipline,  by  the  shoot- 
ing of  a  deserter  in  obedience  to  orders, 
cannot  be  tried  for  murder  by  a  state  court, 
since  an  officer  or  agent  of  the  United 
States  who  does  an  act  which  is  within  the 
scope  of  his  authority  as  such  officer  or 
agent  cannot  bo  held  to  answer  therefor  un- 
der the  criminal  laws  of  another  and  differ- 
ent government. 

And  in  Coleman  v.  Tennessee,  97  U.  S. 
609,  24  L.  ed.  1118,  a  soldier  of  the  United 
States  Army,  convicted  of  murder  in  Ten- 
nessee by  a  military  court-martial  while 
that  state  was  in  the  military  occupation  of 
the  United  States,  was  held  not  subsequent- 
ly amenable  for  the  same  offense  to  the 
laws  of  that  state  then  in  force. 

And  the  rule  that  the  same  act  may  con- 
stitute a  crime  against  the  United  States 
and  also  against  the  state  does  not  apply 
so  as  to  make  a  soldier  acquitted  by  a  mili- 
tary court  subject  to  a  subsequent  convic- 
tion for  an  offense  against  the  civil  authori- 
ties, as  between  the  United  States  and  the 
Philippines.  Grafton  v.  United  States,  206 
U.  S.  354,  51  L.  ed.  1091,  27  Sup.  Ct.  Rep. 
749,  11  A.  ft  E.  Ann.  Cas.  040.  Harlan, 
Justice,  said:  "The  government  of  a  state 
does  not  derive  its  powers  from  the  United 
States,  while  the  government  of  the  Philip- 
pines owes  its  existence  wholly  to  the  Uni- 
ted States,  and  its  judicial  tribunals  exert 
all  their  powers  by  authority  of  the  United 
31  L.R.A.(N.S.) 


States.  The  jurisdiction  and  authority  of 
the  United  States  over  that  territory  .and  its 
inhabitants  for  all  legitimate  purposes  of 
government  is  paramount.  So  that  the  cases 
holding  that  the  same  acts  committed  in  a 
state  of  the  Union  may  constitute  an  offense 
against  the  United  States  and  also  a  dis- 
tinct offense  against  the  state  do  not  apply 
here,  where  the  two  tribunals  that  tried  the 
accused  exert  all  their  powers  under  and  by 
the  authority  of  the  same  government, — 
that  of  the  United  States." 

e.  Legislature  and  state. 

Conviction  and  judgment  of  the  House  of 
Representatives  of  the  United  States  upon 
the  charge  of  a  violation  of  its  privileges  is 
not  a  bar  to  a  prosecution  in  the  civil  courts 
for  assault  and  battery,  based  on  the  same 
facts.  United  States  ▼.  Houston,  4  Cranch, 
C.  C.  261,  Fed.  Cas.  No.  16,398.  For  same 
holding,  see  also  Houston's  Case,  2  Ops. 
Atty.  Gen.  665. 

A  contiunacious  witness  is  not  twice 
subjected  to  jeopardy  for  refusing  to  testify 
before  a  committee  of  the  United  States 
Senate,  although  he  may  be  punished  for 
contempt  of  the  Senate,  and  also  indicted 
for  a  misdemeanor  under  a  United  States 
Revised  Statute,  §  102.  Re  Chapman,  166 
U.  S.  61,  41  L.  ed.  1164,  17  Sup.  Ct.  Rep. 
677.  The  court  said  that  since  the  same 
act  may  be  an  offense  against  one  jurisdic- 
tion, and  also  an  offense  against  another, 
an  indictable  offense  may  be  punished  as 
such  while  the  offenders  may  likewise  be  sub- 
jected to  punishment  for  the  same  acts  as 
contempts,  the  two  being  diverso  intuitu, 
and  capable  of  standing  together. 

f.  Caurta  and  state. 

There  seems  to  be  no  question  but  that 
the  same  act  may  amount  to  a  contempt 
of  court  and  a  crime  against  the  state, 
and  that  punishment  for  the  one  offense  will 
not  prevent  prosecution  for  the  other. 

There  may  be  punishment  for  a  contempt, 
followed  by  a  conviction  on  an  indictment 
for  the  same  act.  State  v.  Woodfin,  27  N. 
C.  (6  Ired.  L.)  199,  42  Am.  Dec.  161. 

In  Middlebrook  v.  State,  43  Conn.  267,  21 
Am.  Rep.  650,  it  was  said  that  punishment 
for  contempt  is  no  bar  to  a  prosecution  for 
a  breach  of  the  peace,  but  this  was  put  on 
the  ground  that  the  fine  and  imprisonment 
whicn  the  court  is  authorized  to  infiict  for 
a  contempt  are  not  intended  as  a  punish- 
ment for  a  crime  committed  in  violation  of 
a  criminal  law. 

That  one  has  been  fined  for  contempt  will 
not  prevent  his  indictment  upon  the  same 
facts  for  an  assault  committed  in  view  of 
the  court.  The  court  said  that  although 
but  one  Injury  is  done  to  the  individual 
assaulted,  yet  the  same  act  constitutes  two 
offenses,  which,  according  to  the  circum- 
stances, might  require  different  degrees  of 
punishment.  One  offense  violates  the  law 
which  protects  courts  of  justice  and  stamps 
an  efficient  character  on  their  proceedings; 
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the  other  is  leveled  against  the  general  \a,vf 
which  maintains  the  public  order  and  tran- 
quility. State  V.  Yancy,  4  N.  C.  (1  Car. 
Law  KepoB.  619)  6  Am.  Dec.  553. 

That  one  has  been  fined  for  a  contempt 
of  court  will  not  prevent  his  prosecution 
for  an  assault  constituting  the  contempt, 
since  the  same  act. makes  out  two  offenses; 
one  against  the  court,  and  the  other  against 
the  public  peace,  which,  according  to  the 
circumstances,  might  require  different  de- 
grees of  punishment.     Ibid. 

That  a  prisoner  was  fined  by  a  justice  of 
the  peace  for  contempt  in  committing  an 
assault  and  battery  in  the  presence  of  the 
court  while  trying  a  case  will  not  prevent 
his  conviction  and  punishment  for  assault 
and  battery,  since  the  one  is  an  offense 
against  the  public  peace  and  the  peace  and 
dignity  of  the  state,  and  the  other  is  an 
offense  against  the  dignity  of  the  office  of  a 
justice  of  the  peace.  State  v.  Gardner,  72 
N.  C.  379. 

In  State  v.  Williams,  2  Speers,  L.  26, 
it  was  held  that  statutes  prescribing  the 
proceeding  by  indictment  in  case  of  official 
misconduct  did  not  supersede  and  impair  a 
judge's  common-law  jurisdiction  to  punish 
subordinate  officers  of  the  'Court  for  con- 
tempt. 

In  Ricketts  v.  State,  111  Tenn.  380,  77 
S.  W.  1076,  14  Am.  Crim.  Rep.  301,  in 
holding  that  the  offense  of  a  contempt  of 
court  in  procuring  witnesses  to  give  false 
testimony  was  not  merged  in  the  greater 
offense  of  subornation  of  perjury,  the  court 
said  that  the  offenses  were  entirely  distinct 
and  independent,  created  by  different  prin- 
ciples, for  different'  purposes,  were  tried 
and  punished  differently,  and  that  a  con- 
viction or  acquittal  of  one  is  no  bar  to 
a  prosecution  for  the  other. 

A  statute  permitting  the  commission  of 
crime  to  be  enjoined  does  not  violate  a  con- 
stitutional provision  forbidding  second  jeop- 
ardy, on  the  theory  that  if  it  was  not 
obeyed  defendant  might  be  punished  for 
contempt,  and  also  for  the  commission  of 
the  crime.  Ex  parte  Allison,  99  Tex.  455, 
2  L.R.A.(N.S.)  1111,  122  Am.  St.  Rep.  653, 
90  S:  W.  870. 

In  R.  V.  Ossulston,  2  Strange,  1107,  an  in- 
formation was  granted  for  taking  a  young 
woman  away  from  her  guardian  and  mar- 
rying her,  although  the  court  of  chancery 
had  committed  the  defendant  for  a  con- 
tempt. 

Where  one  in  violation  of  an  injunction 
sells  intoxicating  liquor  and  thereby  vio- 
lates a  local  option  law,  a  conviction  for 
selling  will  not  prevent  his  punishment  for 
contempt.  Ex  parte  Looper,  —  Tex.  Crim. 
Rep.  — ,  134  8.  W.  345. 

See  also  Re  Chapman,  supra,  II.  e. 

HI.  Same  act;  different  offenses, 

a.  Violation  of  liquor  lawa. 

If  the  same  act  constitutes  two  or  more 
offenses  against  the  same  jurisdiction,  it  is 
generally  neld  that  a  conviction  or  acquit- 
tal of  the  one  will  not  bar  a  prosecution 

31  L.ILA.(N.S.) 


for  the  other,  provided  that  the  offenses 
were  not  really  the  same;  that  is,  provided 
that  they  did  not  differ  in  name  only.  If 
by  the  general  rules  for  determining  the 
identity,  the  offenses,  though  different  in 
name,  are  really  the  same,  there  can,  of 
course,  be  but  one  prosecution.  But  it  is 
well  settled  that  the  same  act  may  consti- 
tute two  offenses,  as  where  liquor  is  sold 
on  Sunday  to  a  person  under  age,  where 
the  statute  makes  it  unlawful  to  sell  liquor 
without  a  license,  forbids  a  sale  of  liquor 
on  Sunday  irrespective  of  the  question 
whether  the  seller  has  a  license,  and  makes 
every  sale  to  a  minor  a  violation  of  law. 
Here  the  same  act  breaks  all  three  provi- 
sions of  tlie  statute.  If  the  accused  is  tried 
on  the  charge  of  selling  liquor  without  a 
license,  and  acquitted,  the  acquittal  might 
be  based  on  the  fact  that  no  sale  was  made, 
or,  if  a  sale  was  made,  that  the  accused  had 
a  license.  This  would  not  show  that  the 
accused  was  not  guilty  of  selling  on  Sun- 
day. If  he  were  charged  with  the  sale  of 
liquor  on  Sunday  and  acquitted,  the  acquit- 
tal might  rest  on  the  ground  that  there  was 
no  sale,  or  that,  if  there  wad  a  sale,  it  was 
not  on  Sunday.  This,  then,  would  not  show 
that  the  accused  had  not  made  a  sale  on 
some  other  day  without  a  license,  or  that 
he  had  not  made  a  sale  to  a  minor.  An  ac- 
quittal of  the  charge  of  selling  liquor  to  a 
minor  might  be  based  on  the  ground  that 
there  was  no  sale,  or,  if  there  was  a  sale, 
that  the  person  who  bought  was  not  a 
minor.  This  would  not  show  that  there  had 
not  .been  a  sale  on  Sunday,  or  a  sale  on  any 
other  day  without  a  license.  So,  although 
the  same  sale  may  constitute  all  three  of- 
fenses, the  remaining  evidence  necessary  to 
prove  the  offense  charged  must  differ  in  each 
case.  And  where  there  is  a  conviction  on 
the  one  charge  there  would  seem  to  be  no 
objection  to  a  conviction  on  the  others,  al- 
though there  was  but  one  sale;  since  a  sale 
by  which  three  distinct  statutes,  or  provi- 
sions of  a  statute^  are  violated,  would  ap- 
pear to  be  a  greater  infraction  of  the  law 
than  if  a  single  sale  had  violated  but  one 
provision  of  the  law. 

One  may  be  convicted  of  keeping  a  tip- 
pling house  open  on  Sunday  on  the  same 
evidence  offered  to  support  a  charge  of 
selling  liquors  without  a  license,  of  which 
the  accused  was  guilty.  Smith  v.  State, 
105  Ga.  724,  32  S.E.  127. 

In  Com.  V.  Trickey,  13  Allen,  559,  the 
charge  against  the  defendant  was  that  he 
kept  his  shop  open  on  Sunday  for  the  pur- 
pose of  doing  business  on  Sunday,  in  vio- 
lation of  the  Sunday  closing  law,  and  it 
was  contended  that  the  evidence  tended  to 
prove  that  his  shop  was  kept  open  for  the 
illegal  sale  of  liquors,  and  that  this  was  an 
offense  against  another  statute;  that  it 
was  not  an  offense  within  the  meaning  of 
the  statute  to  keep  open  a  shop  to  do  busi- 
ness which  was  itself  illegal,  and  that  if 
it  were  so,  the  defendant  might,  upon  proof 
of  the  same  facts,  be  convicted  of  two  sep- 
arate offenses.  But  the  court  said  that  this 
objection  had  no  force;    that  if  a  person 
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did  by  one  act  commit  offenses  against 
several  statutes,  there  was  no  good  reason 
why  he  should  not  be  punished  for  a  viola- 
tion of  each. 

A  conviction  for  keeping  a  shop  open  in 
violation  of  the  Sunday  law  was  held  not 
to  be  a  bar  to  an  indictment  for  a  nuisance 
consisting  of  the  keeping  of  the  same  shop 
open  at  the  same  time,  for  the  illegal  sale 
and  keeping  of  intoxicating  liquors.  Com. 
V.  Shea,  14  Gray,  386. 

So,  the  fact  that  a  portion  of  the  evi- 
dence offered  on  the  trial  of  an  indictment 
against  a  person  for  keeping  his  shop  open 
•on  Sunday  was  the  same  as  that  offered 
and  relied  upon  to  sustain  an  indictment 
against  the  defendant  for  the  illegal  sales 
01  liquors  does  not  render  it  incompetent, 
since  the  offenses  charged  in  the  two  indict- 
ments are  entirely  distinct.  Com.  v.  Har- 
rison, 11  Gray,  308. 

A  conviction  under  an  indictment  for  the 
violation  of  a  statute  prohibiting  the  sale 
of  liquors  on  Sunday  cannot  be  pleaded  in 
bar  to  an  indictment  for  the  violation  of 
a  statute  prohibiting  the  sale  of  liquors 
without  a  license,  altnough  the  two  offenses 
occurred  the  same  day,  where  the  evidence 
that  the  sale  took  place  on  Sunday  is  suffi- 
cient to  cause  a  conviction  under  the  first 
indictment,  and  the  evidence  that  the  de- 
fendant had  no  license  is  required  to  jus- 
tify a  conviction  under  the  second  indict- 
ment. Arrington  v.  Com.  87  Va.  96,  10 
L.R.A.  242,  12  S.  £.  224. 

A  defendant  cannot  escape  prosecution 
for  the  sale  of  liquor  without  a  license  up- 
on the  ground  that  the  liquor  was  sold  on 
Sunday,  in  violation  of  the  Sunday  law. 
O'Brien  y.  State,  91  Ala.  25,  8  So.  660. 
But  the  court  said,  obiter,  that  a  convic- 
tion for  the  illegal  sale  was  a  bar  to  any 
prosecution  under  the  Sunday  law,  and  that 
if  the  defendant  had  been  tried  for  the  viola- 
tion of  the  Sunday  law,  and  the  same  act 
had  been  given  in  evidence  on  that  trial,  it 
would  have  presented  a  bar  to  the  prosecu- 
tion for  the  illegal  sale  of  liquor. 

And  where  defendant  had  been  acquitted 
upon  an  indictment  charging  him  with  fur- 
nishing liquors  on  a  Sunday,  it  was  held 
that  he  ought  not,  in  a  subsequent  trial 
for  furnishing  liquors  to  prohibited  classes, 
to  be  called  upon  to  deiend  himself  again 
upon  the  charge  of  furnishing  on  those 
days  covered  by  the  first  indictment.  Alten- 
burg  V.  Com.  126  Pa.  602,  4  L.R.A.  643, 
17  Atl.  799. 

In  People  v.  Krank.  110  N.  Y.  492,  18 
N.  E.  242,  reversing  46  Hun,  632.  it  was 
said  that  under  a  statute  providing  that 
"an  act  or  omission  which  is  made  criminal 
and  punishable  in  different  ways  by  dif- 
ferent provisions  of  law  may  be  punished 
under  any  one  of  those  provisions,  but  not 
under  more  than  one;  and  a  conviction  or 
acquittal  under  one  bars  a<  prosecution  for 
the  same  act  or  omission  under  any  other 
provision,"  a  conviction  of  a  person  for 
selling  liquor  without  a  license  upon  proof 
of  a  sale  on  Sunday  would  bar  a  prosecu- 
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tion  for  the  same  sale  under  an  indictment 
which  charged  the  sale  on  Sunday. 

Conviction  for  violation  of  an  ordinance 
forbidding  keeping  open  doors  on  the  Sab- 
bath for  the  purpose  of  trade  and  traffic 
is  not  a  bar  to  a  prosecution  for  violating 
an  ordinance  against  doing  a  "near  beer" 
business  without  a  license,  since  the  offenses 
are  essentially  distinct,  each  requiring  a 
provable  ingredient  not  necessary  to  com- 
plete the  other.  Cohen  v.  Atlanta,  —  Ga. 
App.  — ,  70  S.  E.  140. 

A  conviction  of  the  sale  of  intoxicating 
liquor  without  a  license  is  not  a  bar  to  a 
prosecution  for  a  sale  to  a  minor  growing 
out  of  the  same  facts,  since  the  offenses  are 
distinct.  State  v.  Gapen,  17  Ind.  App.  524, 
46  N.  £.  678,  affirmed  on  rehearing  in  17 
Ind.  App.  529,  47  N.  E.  26. 

A  conviction  for  the  offense  of  selling 
liquor  without  a  license  will  not  stand  in 
the  way  of  a  prosecution  growing  out  of 
the  same  act,  for  its  sale  to  a  minor  with- 
out the  written  consent  of  his  parents  or 
guardian.  Ruble  v.  State,  61  Anc.  174,  10 
S.  W.  262.  The  court  said:  "The  sale  of 
ardent  or  spirituous  liquor  within  and  of  it- 
self is  no  offense.  Whether  it  be  criminal 
or  not  depends  on  other  facts.  One  stat- 
ute makes  it  an  offense  to  sell  it  without 
license,  and  another  makes  it  an  offense  to 
sell  it  to  a  minor,  without  the  consent  of 
his  parent  or  guardian.  The  objects  of 
the  two  statutes  are  entirely  different.  The 
object  of  the  first  is  the  enforcement  of  the 
law  which  requires  license  to  be  granted 
and  fees  therefor  to  be  paid,  and  of  the 
other,  to  protect  the  morals  of  minors  and 
prevent  them  from  being  led  into  intemper- 
ance. The  act  or  circumstance  which  makes 
the  sale  illegal  in  one  case  is  entirely  dif- 
ferent from  the  facts  which  make  it  an  of- 
fense in  the  other.  Under  the  first  stat- 
ute, he  was  guilty  if  he  had  no  license,  al- 
though he  sold  to  a  minor  with  the  written 
consent  of  his  parent  or  guardian;  and 
under  the  other,  he  was  guilty  if  he  sold 
to  a  minor  without  the  written  consent  of 
his  parent  or  guardian,  although  he  had  or 
had  not  license.  The  acts  necessary  to  con- 
stitute the  offenses  are  so  wholly  unconnect- 
ed and  distinct  as  not  to  be  comprehended, 
the  one  within  the  other.  The  essential  and 
constituent  elements  of  the  same  are  different. 
A  party  may  be  guilty  of  one  and  innocent 
of  the  other,  or  guilty  of  both;  and  the  ac- 
quittal of  one  is  not  an  acquittal  of  the 
other.  They  are  separate  and  distinct  of- 
fenses." 

One  may  be  prosecuted  for  selling  liquor 
without  a'^license  after  he  has  been  convict- 
ed of  selling  liquor  to  a  minor  without  the 
written  consent  of  his  parents  or  guardian, 
although  the  act  of  selling  was  the  same 
in  both  cases.  Blair  v.  State,  81  Ga.  629, 
7  S.  E.  855. 

A  conviction  for  furnishing  intoxicating 
liquor  to  a  minor  without  legal  authority 
is  not  a  bar  to  a  prosecution  for  selling 
liquor  without  a  license,  where  the  sale  to 
the  minor  is  an  offense,  irrespective  of  the 
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license,  and  the  sale  without  the  license  is 
an  offense  whether  sold  to  a  minor  or  other 

Eersou.  Com.  v.  Vaughn,  101  Ky.  603,  45 
,.R.A.  858,  42  S.  W.  117. 
A  conviction  for  violating  the  local  op- 
tion law  is  a  bar  to  a  prosecution  for  the 
sale  of  intoxicating  liquor  to  a  minor,  based 
on  the  same  sale,  since  where  the  local 
option  law  goes  into  effect,  it  supersedes 
all  other  laws  involving  the  sale  of  liquor 
within  the  prohibited  territory.  Tompkins 
V.  State,  49  Tex.  Crim.  Rep.  154,  90  S. 
W.  1019. 

A  conviction  for  the  sale  of  intoxicating 
liquors  is  not  a  bar  to  a  conviction  for  the 
offense  of  maintaining  a  common  nuisance 
by  keeping  a  tenement  used  for  the  illegal 
sale  of  intoxicating  liquor,  although  the 
evidence  of  the  same  sales  of  liquor  may  be 
relied  upon  to  prove  each.  Com.  v.  Uogan, 
97  Mass.  122.  To  the  sanie  effect,  Com.  v. 
Cotter  and  Com.  v.  Dickinson,  97  Mass. 
122,  note;  Com.  v.  Carpenter,  100  Mass. 
204;  Com.  v.  McCauley,  105  Mass.  69. 

So,  after  a  conviction  for  illegally  selling 
intoxicating  liquor,  the  same  sales  may  be 
given  in  evidence  on  the  charge  of  maintain- 
ing a  common  nuisance  by  keeping  a  tene- 
ment used  for  the  illegal  sale  of  intoxicat- 
ing liquor.  Com.  v.  Srelsford,  161  Mass. 
61,  36  N.  E.  677. 

A  conviction  for  selling  liquors  to  a 
certain  person,  in  violation  of  the  local 
option  law,  was.  held  not  a  bar  to  a  prose- 
cution for  violation  of  a  city  ordinance 
declaring  the  carrying  on  of  the  business 
of  selli^.g  liquors  in  a  city  to  be  a  nuisance, 
since  the  offense  of  making  a  single  sale  i6 
not  identical  with  that  of  maintaining  a 
nuisance  by  carrying  on  the  business.  May- 
hew  V.  Eugene,  —  Or.  — ,  104  Pac.  727. 

Acquittal  of  the  owner  of  a  house  of  the 
charge  of  unlawfully  selling  intoxicating 
liquors  does  not  prevent  his  prosecution  for 
conniving  at  the  sale  thereof,  although  both 
prosecutions  are  based  on  the  same  sale. 
Carroll  v.  State,  80  Miss.  349,  31  So.  742. 
One  may  legally  be  convicted  both  of  re- 
tailing liquors  without  a  license  and  w^ith 
trading  with  a  slave,  when  both  offenses 
arise  out  of  the  same  act.  State  v.  Glas- 
gow, Dud.  L.  40.  The  court  said  that  the 
offense  of  trading  with  a  slave  without  a 
permit  was  proved  without  reference  to  the 
subject-matter  of  the  trading,  or  of  the  ar- 
ticle concerning  which  the  dealing  took 
place,  or  to  the  fact  of  the  defendant  having 
a  license  to  retail.  If  he  had  a  license  to 
retail,  he  could  not  be  convicted  on  the 
indictment  for  retailing,  although  he  might 
have  sold  liquor  to  a  slave  without  a  per- 
mit, and  thus  be  guilty  on  the  indictment 
for  trading;  so,  if  the  slave  had  a  permit 
to  sell  and  the  dealer  had  no  license  to  re- 
tail, the  latter  might  be  convicted  9f  re- 
tailing without  a  license,  although  not  guil- 
ty of  the  unlawful  trading.  Again,  the 
constituent  ingredients  of  tlie  offenses  were 
es$:entially  different.  They  must  be  de- 
scribed differently,  and  by  no  legal  possi- 
bility could  the  defendant  be  convicted  of 
unlawful  trading  with  a  slave  on  an  indict- 
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ment  framed  merely  for  retailing  without 
a  license,  and  vice  versa. 

But  in  State  v.  Rollins,  12  Rich.  L.  297, 
it  was  held  that  one  who  has  been  convict- 
ed of  selling  liquor  to  a  slave  cannot  after- 
wards on  the  same  facts  be  prosecuted  for 
trading  with  a  slave  without  a  permit. 

Where  there  were  two  statutes,  one  im- 
posing a  penalty  of  £50  for  selling  liquors 
without  a  license  to  persons  of  any  descrip- 
tion, and  another  imposing  a  penalty  of 
$1,000  and  imprisonment  of  persons  traffick- 
ing with  a  negro  without  a  ticket,  it  was 
held  that  the  minor  offense  did  not  merge 
in  the  major,  so  as  to  make  a  conviction 
for  one  a  bar  to  a  prosecution  for  the 
other.  State  v.  Sonnerkalb,  2  Nott  &  M'C. 
280.  The  court  said  that  this  doctrine  is 
applicable  only  to  those  cases  in  which 
two  offenses  may  be  committed  by  one  and 
the  same  act,  in  which  the  minor  is  neces- 
sarily and  conclusively  comprehended  in  the 
major.  But  in  this  case  it  had  been  shown 
that  the  defendant  committed  two  acts, 
and  that  they  were  so  wholly  unconnected 
and  distinct  as  not  to  be  comprehended,  the 
one  within  the  other. 

A  conviction  for  maintaining  a  nuisance 
by  keeping  intoxicating  liquors  with  intent' 
to  sell  the  same  in  a  certain  building  is  not 
a  bar  to  a  prosecution  for  keeping  intoxi- 
cating liquors  with  intent  to  sell  the  same 
in  violation  of  law  during  a  portion  of  the 
time  covered  by  the  first  charge.  State  v. 
Graham,  73  Iowa,  563,  35  N.  W.  628,  fol- 
lowed in  State  v.  Brown,  75  Iowa,  768,  39 
N.  W.  829. 

Having  liquors  in  possession  with  intent 
to  sell  in  violation  of  law,  and  maintaining 
a  common  nuisance,  are  distinct  offenses, 
and  an  acquittal  of  the  former  is  not  a 
bar  to  a  conviction  of  the  latter,  based  on 
the  same  facts.  State  v.  Wold,  96  Me.  401, 
52  Atl.  909. 

The  offense  of  maintaining  a  common 
nuisance  by  keeping  a  tenement  used  for 
the  illegal  sale  or  keeping  of  intoxicattns 
liquors  is  a  distinct  offense  from  that  of 
keeping  intoxicating  liquors  with  intent  to 
sell  the  same,  and  proof  of  facts  necessary 
to  sustain  the  latter  indictment  would  not 
be  sufficient  to  sustain  the  former,  and  an 
acquittal  upon  the  former  is  not  a  bar  to 
the  latter.  Com.  v.  McCauley,  105  Mass. 
69. 

A  conviction  for  keeping  intoxicating  li- 
quors with  intent  to  sell  will  not  prevent  a 
prosecution  for  maintaining  a  liquor  nuis- 
ance, although  based  upon  the  same  evi- 
dence.    Com.  y.  Sheehan,  105  Mass.  192. 

A  prosecution  of  one  for  keeping  liquor 
with  intent  to  sell  it  unlawfully  is  no  bar 
to  the  use  of  the  testimony  to  prove  one's 
guilt  of  keeping  and  maintaining  a  com- 
mon nuisance.  Com.  v.  McCabe,  163  Mass. 
98,  39  N.  E.  777. 

A  conviction  .for  owning,  keeping,  and 
possessing  intoxicating  liquor  with  intent 
to  sell  is  not  a  bar  to  a  prosecution  for 
keeping  and  maintaining  a  place  or  room 
used  as  a  place  of  public  resort  where  spir- 
ituous or  intoxicating  drink  was  kept  for 
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unlawful  Bale,  since  evidence  that  would 
have  juatified  a  conviction  under  one  charge 
would  not  justify  a  conviction  under  the 
other.     State  v.  Lincoln,  50  Vt.  644. 

A  conviction  for  keeping  and  maintaining 
a  common  nuisance  is  not  a  bar  to  a  prose- 
cution for  keeping  liquor  with  intent  to 
sell,  although  the  keeping  of  intoxicating 
liquor  would  be  admissible  upon  the  com- 
plaint for  maintaining  a  common  nuisance, 
since  the  conviction  may  be  had  without 
such  testimony,  and  evidence  that  would 
warrant  »  conviction  under  the  one  com- 
plaint might  not  justify  a  conviction  under 
the  other.  State  v.  Jangraw,  61  Vt.  39,  17 
AtL  733. 

That  a  person  has  been  prosecuted  for 
maintaining  a  common  nuisance  in  a  cer- 
tain place,  and  acquitted,  will  not  prevent 
a  subsequent  prosecution  for  keeping  intox- 
icating liquor  with  intent  to  sell,  although 
the  evidence  relied  upon  in  the  second 
prosecution  was  simply  the  finding  of  the 
liquors  upon  the  same  premises.  State  v. 
Wheeler,  62  Vt.  439,  20  Atl.  001. 

And  it  would  seem  to  be  not  open  to 
•question  that  a  conviction  of  one  for  keep- 
ing liquor  with  intent  to  sell  is  not  a  bar 
to  a  prosecution  against  the  liquors  them- 
selves as  a  nuisance,  and  for  the  abatement 
of  the  nuisance.  Sanders  v.  State,  2  Iowa, 
230. 

So  it  was  held  that  an  acquittal  of  a 
defendant  of  the  charge  of  keeping  liquor 
for  unlawful  sale  was  not  a  bar  to  a  prose- 
-cution  to  condemn  the  liquor  on  the  ground 
that  it  was  kept  and  intended  by  the  de- 
fendant to  be  sold  in  violation  of  the  law. 
The  court,  in  distinguishing  the  case  of 
Sanders  v.  State,  supra,  said  that  in  all 
such  cases  the  conviction  is  an  adjudication 
in  effect  that  the  liquor  should  be  forfeit- 
ed, and  that  the  principle  was  in  no  way 
antagonistic  to  the  holding  in  the  case  be- 
fore the  court.  State  v.  Cobb,  123  Iowa, 
^26,  99  N.  W.  299. 

The  crime  of  owning,  keeping,  and  pos- 
sessing intoxicating  liquor  with  intent  to 
sell  is  not  a  necessary  element  of  the  crime 
of  keeping  and  maintaining  a  place  or  room 
used  as  a  place  of  public  resort  where  spir- 
ituous or  intoxicating  drink  is  kept  for 
unlawful  sale,  so  as  So  make  a  conviction 
of  the  former  offense  a  bar  to  a  prosecution 
"for  the  latter.     State  v.  Lincoln,  supra. 

The  fact  that  a  person  charged  with 
keeping  liquor  with  intent  to  sell  had  been 
convicted  of  the  offense  of  keeping  and  main- 
taining a  common  nuisance  does  not  bring 
"the  case  within  the  rule  that  where  one 
offense  is  a  necessary  element  in  and  con- 
stitutes part  of  another,  and  both  are  in 
fact  but  one  transaction,  an  acquittal  or 
conviction  of  the  one  is  a  bar  to  a  prosecu- 
tion for  the  other.  State  v.  Jangraw,  su- 
pra. 

An  acquittal  of  the  charge  of  keeping  in- 
-toxicating  liquors  for  the  purpose  of  sell- 
ing them  without  a  license  was  held  not  a 
i>ar  to  a  prosecution  for  keeping  a  place 
reputed  to  be  a  place  where  intoxicating 
liquors  were  kept  for  sale  without  having 
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a  license  therefor,  since  the  evidence  neces- 
sary to  establish  the  charge  in  each  case  is 
different    State  v.  Moriarty,  50  Conn.  415. 

That  a  person  was  acquitted  of  the  charge 
of  keeping  with  intent  to  sell,  and  selling, 
intoxicating  liquors,  will  not  prevent  his 
conviction  of  the  charge  of  erecting,  estab- 
lishing, and  continuing  a  certain  building 
and  place  in  which  he  kept  and  sold,  and 
kept  with  intent  to  sell,  intoxicating  li- 
quors. State  V.  Harris,  64  Iowa,  287,  20 
N.  W.  439.  The  court  said  that  under  the 
first  charge  the  defendant  could  be  con- 
victed if  he  had  the  liquor  secreted  on  his 
person,  and  sold  it  wherever  he  could  find 
anyone  willing  to  purchase.  Under  the 
second  charge,  in  order  to  convict,  the  state 
must  establish  that  intoxicating  liquors 
were  sold,  or  were  kept  with  intent  to  sell, 
in  a  building  or  place  resorted  to  by  per- 
sons desiring  to  purchase  intoxicating  li- 
quors, and  which  building  or  place,  if  pop- 
erly  described  in  the  indictment,  could,  up- 
on conviction  of  the  defendant,  be  found 
and  declared  to  be  a  nuisance  and  abat- 
ed. 

A  person  may  be  convicted  upon  an  in- 
dictment for  the  maintenance  of  a  tenement 
for  the  illegal  keeping  and  sale  of  intox- 
icating liquors,  although  he  has  been  pre- 
viously convicted  and  punished  for  keeping 
all  of  the  liquors  which  he  is  shown  to  have 
kept  in  the  tenement  in  question,  since  each 
is  a  different  offense.  Com.  v.  McShane, 
110  Mass.  502. 

In  Com.  V.  Hanley,  140  Mass.  457,  5  N. 
E.  468,  a  verdict  of  not  guilty  on  the  trial 
of  an  indictment  for  the  maintenance  of  a 
certain  tenement  for  the  illegal  sale  and 
the  illegal  keeping  of  intoxicating  liquors 
is  not  a  conclusive  adjudication  that  the 
liquors  were  not  kept  for  illegal  sale  during 
the  period  covered  by  the  indictment  on  a 
subsequent  prosecution  for  the  keeping  of 
certain  intoxicating  liquor  for  sale  on  a 
certain  day  during  the  time  covered  by  the 
former  indictment. 

So,  the  record  of  a  plea  of  guilty  to  a 
charge  of  the  unlawful  keeping  of  intoxicat- 
ing liquors  for  sale  at  a  certain  time  and 
place  was  held  admissible  against  the  de- 
fendant on  the  trial  of  the  same  de- 
fendant for  the  keeping  and  maintenance, 
at  the  same  time  and  place,  of  a  tenement 
for  the  illegal  sale  and  keeping  of  such 
liquors.  Com.  ▼.  Hazeltine,  108  Mass. 
479. 

But  under  a  statute  providing  a  penalty 
for  making  intoxicating  liquor  contrary  to 
law,  and  for  selling  it  contrary  to  law,  and 
for  keeping  it  with  intent  to  sell  contrary 
to  law,  and  providing  that  whoever  shall 
erect  or  establish,  or  continue  or  use,  any 
building,  erection,  or  place  for  any  of  the 
purposes  prohibited  above,  shall  be  deemed 
guilty  of  a  nuisance,  etc.,  a  conviction 
under  an  indictment  for  causing  a  nuisance 
by  the  use  of  a  certain  building  on  a  cer- 
tain day  for  the  purpose  of  keeping  intox- 
icating liquors  with  intent  to  sell,  etc., 
was  held  a  bar  to  an  indictment  charging 
that  the  building  was  used  on  the  previous 
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day  for  the  purpose  of  selling  intoxicating 
liquorsj  etc.,  since  but  one  crime  was 
charged.    State  v.  Layton,  25  Iowa,  193. 

The  offenses  of  selling  and  keeping  intox- 
icating liquors  for  sale  are  not  identical,  so 
that  a  plea  of  autrefois  acquit  or  convict 
will  not  be  upheld.  State  ex  rel.  Hudson 
V.  Head,  3  R.  I.  135. 

A  prosecution  for  being  a  common  seller 
of  intoxicating  liquors  was  held  not  barred 
by  an  acquittal  of  the  charge  of  maintaining 
a  nuisance  in  keeping  and  maintaining  a 
tenement  for  the  illegal  sale  of  intoxicat- 
ing liquors  during  the  same  time.  Com. 
V.  Bubser,  14  Gray,  83.  The  court  said 
that  the  offenses  were  not  identical:  the 
gist  of  one  offense  was  the  keeping  a  tene- 
ment for  an  illegal  purpose,  which  made  it 
a  nuisance;  .of  the  other,  the  doing  of  cer- 
tain acts  which  constituted  an  offense,  and, 
in  the  commission  of  which  it  was  not 
necessary  that  the  defendant  should  have 
been  the  keeper  of  any  building  or  tene- 
ment whatever. 

One  may  be  convicted  of  presuming  to 
be  a  common  seller  of  intoxicating  liquors, 
and  be  prosecuted  for  the  single  act  of 
selling  such  liquor  within  the  same  period. 
State  V.  Coombs,  32  Me.  529.  Th'j  court 
said  that  presuming  to  be  a  common  seller 
is  a  different  and  higher  offense,  and  that 
both  offenses  have  their  different  and  ap- 
propriate punishments;  that  in  the  trial 
for  common  selling,  the  single  acts  of  sale 
were  not  prosecuted,  but  were  shown  merely 
as  evidence  of  the  larger  crime,  and  that 
such  proceedings  do  not  expose  to  a  second 
punishment  for  the  same  offense.  To  the 
same  effect,  State  v.  Maher,  35  Me.  225. 

It  is  no  objection  to  an  indictment  for 
being  a  common  seller  of  intoxicating  li- 
quors that  the  accused  may  also  be  punished 
for  distinct  acts  of  selling  which  together 
constitute  the  offense  charged  in  the  indict- 
ment. State  V.  Johnson,  3  R.  I.  94.  The 
court  said  that  the  keeping  of  disorderly 
inns  or  alehouses,  bawdyliouses,  gaming 
houses,  or  playhouses  have  long  been  indict- 
able offenses  under  the  English  law;  so  the 
setting  up  or  continuing  a  noxious  trade 
which  is  a  public  nuisance  has  long  been 
an  indictable  offense.  These  offenses  may 
all  be  indictable  and  punishable,  and  yet 
the  numerous  offenses  which  may  be  com- 
mitted, and  which  go  to  make  up  the  dis- 
orderly character  or  criminal  nature  of 
these  offenses,  may  be  proceeded  against 
and  punished  separately.  Separate  acts  of 
disorder  in  a  disorderly  house  may  be  pun- 
ishable, and  this  furnibhes  no  argument 
against  the  propriety  or  legality  of  pun- 
ishing the  keeping  of  a  disorderly  house. 
Three  several  sales  of  liquor,  according  to 
the  statute,  are  made  sufficient  evidence  to 
constitute  one  a  common  seller,  but  it  is 
not  of  the  three  sales,  or  either  one  of 
them,  that  he  is  convicted,  but  of  being  a 
common  seller. 

The  fact  that  the  accused  has  been  con- 
victed for  selline  whisky  on  the  same  days 
alleged  in  an  indictment  for  being  the  keep- 
er of  a  disorderly  house  in  which  liquors 
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were  sold  without  a  license  will  not  prevent 
his  prosecution  for  the  latter  charge,  sinco 
the  offenses  are  not  the  same.  Todd  v. 
State,  —  Tex.  Crim.  Rep.  — ,  131  S.  W. 
606. 

But  in  State  v.  Nutt,  28  Vt  598,  it  waa 
held  that  conviction  for  being  a  common 
seller  of  intoxicating  liquors  would  prevent 
a  prosecution  for  single  acts  of  sale  pre- 
vious to  the  filing  of  the  complaint  in  the 
first  prosecution. 

Conviction  for  keeping  a  drinking  bouse 
and  tippling  shop  is  no  bar  to  a  prosecu- 
tion for  being  a  common  seller  of  intoxicat- 
ing liquors,  although  both  indictments  cover 
the  same  period  of  time,  and  are  supported 
by  the  same  illegal  sale,  where  the  statute 
in  the  one  case  makes  a  single  act  of  sell- 
ing illegal,  but  requires  that  it  be  in  some 
building,  vessel,  or  boat,  accompanied  with 
the  act  of  drinking  upon  the  premises, 
while  in  the  other  it  makes  a  plurality  of 
sales  unlawful,  but  does  not  require  that 
they  be  made  under  like  circumstances. 
State  v.  Inness,  53  Me.  536. 

An  acquittal  or  conviction  of  the  charge 
of  being  a  common  seller  of  intoxicating 
liquors  is  not  a  bar  to  an  indictment  for 
keeping  a  tenement  during  the  same  time 
and  at  the  same  place,  for  the  unlawful 
sale  of  such  liquor.  Com.  y.  O'Donnell,  8 
Allen,  548. 

On  a  trial  for  the  offense  of  being  a  com- 
mon seller  of  intoxicating  liquors,  evidence 
of  sales  during  the  period  of  time  embraced 
in  a  previous  indictment  for  maintaining  a 
common  nuisance  by  keeping  a  tenement 
used  for  the  illegal  sale  of  liquors,  upun 
which  the  defendant  was  convicted,  was 
held  competent,  the  court  saying  that  the 
offenses  were  distinct,  and  that  a  convic- 
tion of  the  former  was  no  legal  bar  to  an 
indictment  for  being  a  common  seller.  Com. 
V.  Cutler,  9  Allen,  486. 

Conviction  of  the  offense  of  the  mainte- 
nance of  a  tenement  used  for  the  illegal 
keeping  and  sale  of  intoxicating  liquors  is 
not  a  bar  to  a  prosecution  for  the  unlawful 
sale  of  intoxicating  liquors  to  certain  per- 
sons, although  evidence  of  the  sale  relied  on 
was  given  in  evidence  in  the  posecution  for 
the  maintenance  of  the  tenement.  Com.  v. 
Sullivan,  150  Mass.  315,  23  N.  E.  47. 

Under  a  statute  denying  in  the  first  sec- 
tion the  right  to  sell  liquors  in  any  quantity 
to  be  drunk  in,  upon,  or  about  a  building, 
etc.,  and  in  the  second  section  prohibiting 
altogether  the  sale  to  minors,  and  in  the 
third  section  interdicting  the  sale  to  per- 
sons intoxicated,  etc.,  and  in  the  fourth 
section  denouncing  the  place  where  liquors 
may  be  sold  as  a  common  nuisance. -it  was 
held  that  a  violation  of  either  the  first, 
second,  or  third  sections  of  the  act  subject- 
ed the  offender  to  certain  penalties,  and 
that  if  the  sale  violated  the  three  sections, 
the  offender  might  be  prosecuted  mider  eith- 
er of  them,  and  that  his  conviction  or  ac- 
quittal would  be  a  bar  for  the  same  sale 
under  either  of  the  other  two  sectionSy 
but  that  a  conviction  or  acquittal  under 
the  first,  second,  or  third  sections  was  no 
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bar    to    a    prosecution    under    the    fourth. 
Miller  v.  SUte,  3  Ohio  St.  475. 

The  olTense  of  trafficking  in  intoxicating 
liquors  within  the  corporate  limits  of  a 
city,  in  a  room  other  than  a  room  upon  the 
first  or  ground  floor,  etc.,  is  not  the  same  as 
that  of  permitting  a  certain  room  to  re- 
main open  after  the  hour  of  10  o'clock 
F.  M.  for  the  traffic  of  liquors,  eontrary  to 
statute,  so  as  to  make  a  convi^ion  of  the 
former  a  bar  to  a  prosecution  for  the  lat- 
ter. Weaver  y.  Mt.  Vernon,  7  Ohio  N.  P. 
374,  6  Ohio  S.  &  C.  P.  Dec.  436.  The  court 
said  that  the  true  test  to  determine  wheth- 
er the  accused  has  been  put  in  jeopardy  for 
the  same  offense  is  whether  the  facts  al- 
leged in  the  second  indictment,  if  proved 
to  be  true,  would  have  warranted  a  con- 
viction on  the  first  indictment. 

h»  Miscellaneoua   offenses. 

A  conviction  for  adultery  may  follow  a 
conviction  under  an  indictment  for  lewd 
and  lascivious  cohabitation  on  the  same  acts 
of  unlawful  intercourse,  since  full  proof  of 
the  offense  charged  in  either  indictment 
would  not  of  itself  have  warranted  a  con- 
viction upon  the  other.  Morey  v.  Com.  108 
Mass.  433. 

And  it  seems  that  a  plea  of  acquittal  of 
the  charge  of  bigamous  cohabitation  with 
a  woman  would  not  be  good  in  bar  of  a 
prosecution  for  adultery  with  the  same 
woman,  based  on  the  same  facts,  since  the 
offenses  are  distinct,  though  committed  con- 
currently. State  v.  Watson,  20  R.  I.  354, 
78  Am.  St.  Rep.  871,  39  Atl.  193,  11  Am. 
Grim.  Rep.  24. 

Conviction  of  fornication  and  bastardy  is 
a  bar  to  a  subsequent  prosecution  for  adul- 
tery, based  on  the  same  acts.  Com.  v. 
Neeley,  2  Chester,  Co.  Rep.  191.  The  court 
said  that  an  acijuittal  or  conviction  for  a 
greater  offense  is  a  bar  to  a  subsequent 
indictment  for  a  minor  offense  included  in 
the  former,  wherever,  under  the  indictment 
for  the  greater  offense,  the  defendant  could 
have  been  convicted  for  the  lesser  offense. 

In  Re  Nielson,  131  U.  S.  176,  33  L.  ed. 
118,  9  Sup.  Ct.  Rep.  672,  it  was  held  that 
the  conviction  of  a  person  of  the  crime 
of  unlawful  cohabitation  was  a  bar  to  the 
subsequent  prosecution  for  the  crime  of 
adultery,  committed  during  the  same  pe- 
riod, where  the  adultery  charged  in  the  sec- 
ond indictment  was  an  incident  in  part  of 
the  unlawful  cohabitation  for  which  he  had 
been  convicted. 

An  acquittal  of  the  crime  of  statutory 
rape  will  not  bar  a  prosecution  for  incest, 
based  on  the  same  act  with  the  same  woman, 
since  the  first  crime  is  based  upon  the 
youthfulness  of  the  female,  and  the  second 
on  the  relationship  of  the  accused  and 
prosecution  for  incest,  based  on  the  same 
85  Pac.  293. 

An  acquittal  of  rape  is  not  a  bar  to  a 
prosecution  for  incest,  based  on  the  same 
facts.  Stewart  v.  State,  35  Tex.  Crim. 
Rep.  174,  60  Am.  St.  Rep.  35,  32  S.  W. 
766. 
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But  in  State  ▼.  Price,  127  Iowa,  301,  103 
N.  W.  195,  it  was  held  that  an  acquittal 
of  the  crime  of  rape  on  a  female  under  the 
age  of  consent  was  a  bar  to  a  prosecution 
for  incest  on  the  same  female,  since  the 
verdict  of  acquittal  in  the  first  case  was 
necessarily  a  finding  that  the  defendant 
had  not  had  intercourse  with  the  prosecu- 
trix. 

So,  an  acquittal  of  the  charge  of  statu- 
tory rape  was  held  an  acquittal  of  the 
charge  of  adultery,  based  upon  the  same 
facts.  Com.  v.  Mcllvain,  5  Pa.  Dist.  R. 
175. 

A  trial  under  an  indictment  for  adultery 
is  not  a  bar  to  a  prosecution  for  seduction 
for  the  same  offense.  Smith  v.  Com.  17  Ky. 
L.  Rep.  541,  32  S.  W.  137. 

An  acquittal  of  the  charge  of  disturb- 
ing a  congregation  of  persons  assembled  for 
divine  worship  was  said  in  Clay  v.  State, 
4  Qa.  App.  142,  60  S.  E.  1028,  to  be  no 
more  a  bar  to  a  prosecution  for  the  same 
act  which  may  have  disturbed  the  Sunday 
school  than  an  acquittal  for  carrying  a 
pistol  concealed  would  be  a  bar  to  a  prose- 
cution for  having  the  identical  pistol  at  a 
public  gathering. 

A  conviction  for  unlawfully  disturbing 
a  religious  meeting  by  means  of  loud  noise, 
profane  discourses,  and  indecent  behavior, 
will  not  prevent  a  prosecution  for  shoot- 
ing at  a  person  witti  a  loaded  pistol,  al- 
though the  unlawful  disturbance  was  pro- 
duced by  means  of  the  same  shooting,  since 
each  offense  differs  in  all  its  elements  from 
the  other,  and  cannot  be  sustained  by  the 
same  proof.    State  v.  Ross,  4  Lea,  442. 

In  Smith  v.  State,  67  Miss.  116,  7  So. 
208,  it  was  said  by  the  court  that  an  ac- 
quittal of  the  charse  of  assault  and  battery 
before  a  justice  of  the  peace  is  not  a  bar 
to  an  indictment  for  disturbing  religious 
worship  by  the  assault  and  battery  and  by 
profane  swearing,  since,  on  the  latter  charge, 
the  accused  might  be  convicted  by  evidence 
of  swearing  only.  In  this  case,  however, 
the  charge  before  the  justice  of  the  peace 
was  for  an  assault  in  the  presence  oi  the 
congregation,  the  affidavit  charging  that 
the  accused  at  the  same  time  us^  profane 
language  in  the  presence  of  the  congrega- 
tion, ete. 

A  conviction  for  carrying  a  pistol  to  a 
church  is  not  a  bar  to  a  prosecution  for 
carrying  a  concealed  pistol,  though  both 
transactions  were  one  and  the  same,  since, 
as  a  matter  of  law,  the  two  transactions 
were  different,  and  in  legal  contemplation 
a  person  who  carries  a  concealed  pistol  to 
a  church  commits  two  offenses,  neither  of 
which  is  inclusive  of  the  other.  Veasy  ▼. 
State,  4  6a.  App.  845,  62  S.  E.  561. 

Where  the  accused  was  convicted  on  the 
charge  of  rudely  displaying  a  pistol  and 
firing  the  same  at  or  near  a  church,  it  was 
held  that  a  plea  of  former  conviction  on  a 
prosecution  for  firing  into  said  church  was 
good  if  the  acts  charged  were  one  and  the 
same  in  each  case.  The  court  said  that  if 
the  rudely  displaying  and  firing  for  which 
he  had  been  previously  convicted  was  the 
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same  identical  act  on  which  he  is  charged 
in  this  case  for  firing  into  the  church,  it 
was  a  good  plea  in  bar.  On  the  contrary, 
if  he  rudely  displayed  his  pistol  with  the 
intent  and  in  a  manner  calculated  to  alarm 
the  inhabitants  at  or  near  the  church,  this 
was  a  distinct  and  separate  act  from  the 
firing  into  the  church,  and  a  prosecution 
could  be  maintained  for  both  offenses,  as 
they  were  two  distinct  transactions.  Land- 
rum  V.  State,  37  Tex.  Grim.  Rep.  606,  40 
S.  W.  737. 

A  conviction  for  breach  of  the  peace 
conunitted  by  shooting  and  firing  off  pistols 
and  other  firearms  in  the  streets  of  a  city 
was  held  to  be  a  bar  to  a  prosecution  for 
wilfully  and  maliciously  injuring  the  court- 
house of  ^e  county  by  shooting  through  the 
windows  and  breaking  the  glass  in  the 
same,  etc,  the  acts  upon  which  each  offense 
was  based  constituting  the  same  transac- 
tion, and  occurring  at  the  same  time  and 
place.  Reddy  t.  Com.  97  Ky.  784,  31  S. 
W.  730.  The  court  said  that  the  conmion- 
wealth,  by  giving  different  names  to  the 
same  thing  done,  or  by  prosecuting  under 
different  statutes,  cannot  multiply  offenses 
out  of  one  and  the  same  thing  done  by  the 
accused. 

A  person  cannot  be  convicted  in  Alabama 
of  the  use  of  abusive  language  in  the  pres- 
ence of  a  female,  and  of  a  violation  of  an 
anti-boycott  act  by  interfering  by  threats 
with  the  occupation  of  a  woman,  the  same 
act  constituting  both  offenses.  Burt  v. 
SUte,  169  Ala.  134,  48  So.  851.  The  court 
said  that  the  principle  had  long  been  set- 
tled in  Alabama  that  for  a  single  act, 
though  it  violated  one  or  more  penal  stat- 
utes, there  could  be  but  one  conviction  of 
the  offender. 

One  may  be  prosecuted  for  using  oppro- 
brious words  and  abusive  language  to  and 
of  another,  although  previously  acquitted 
of  a  charge  of  using  obscene  and  vulgar 
language  in  the  presence  of  a  female,  though 
both  indictments  relate  to  the  same  act, 
since  the  offenses  are  distinct,  and  one 
charge  would  not  be  supported  by  the  evi- 
dence necessary  to  establish  the  other.  Mc- 
intosh V.  State,  116  6a.  543,  42  S.  £.  793, 
16  Am.  Crim.  Rep.  292. 

In  Kellett  v.  State,  61  Tex.  Crim.  Rep. 
641,  103  S.  W.  882,  it  was  held  that  an  ac- 
quittal of  the  charge  of  going  near  a  pri- 
vate-house of  a  cerS&in  person  and  wilfully 
using  vociferous  language  in  a  manner  cal- 
culated to  disturb  the  inhabitants  of  the 
house,  etc.,  was  not  a  bar  to  a  prosecution 
for  using  violent  and  abusive  language  con- 
cerning the  same  person  in  his  presence, 
under  circumstances  calculated  to  provoke 
a  breach  of  the  peace.  But  the  court  said 
that  had  the  accused  been  convicted  and 
set  up  the  conviction,  it  would  have  been  a 
bar  to  the  second  prosecution.  Autrefois 
acquit  is  only  available  in  cases  where  the 
transactions  are  the  same  and  the  two  in- 
dictments are  susceptible  of  being,  and 
must  be,  sustained  by  the  same  proof: 
M'hiio  nvtrf^^'^ft  convict  only  requires  that 
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the   transaction,  or  the  facts  constituting 
it,  be  the  same. 

Where  a  constable  tried  to  levy  upon  a 
mare  exempt  from  execution,  and  the  own- 
er snapped  a  gun  at  him,  it  was  held  that 
the  latter  could  not  be  convicted  of  the 
crime  of  assault  upon  a  constable  and  also 
for  resisting  legal  process,  although  the 
same  testimony  would  support  both  charges. 
State  V.  Johnson,  12  Ala.  840,  46  Am.  See. 
283. 

An  acquittal  of  the  charge  of  oonmring 
to  injure  an  ofiBicer  of  the  United  states 
on  account  of  his  lawful  discharge  of  the 
duties  of  his  office,  under  §  6518  of  the 
Revised  Statutes,  U.  8.  Cbmp.  Stat.  1901, 
p.  3714,  will  not  stand  in  the  way  of  a 
prosecution  for  maliciously  disturbing  the 
peace  of  certain  individuals  by  threaten- 
ing to  fight,  and  fighting  in  the  vicinity  of 
a  certain  residence,  the  disturbance  eon- 
sisting  of  an  assault  and  battery  upon  the 
same  officer.  Wilcox  v.  State,  88  C.  C.  A. 
273,  161  Fed.  109. 

A  conviction  of  the  charge  of  assault 
and  battery  is  not  a  bar  to  a  prosecution 
for  kidnapping,  growing  out  of  the  same 
facts,  since  the  test  is  not  whether  the 
defendant  has  already  been  tried  for  the 
same  act,  but  whether  he  has  been  put  in 
jeopardy  for  the  same  offense,  a  single  act 
sometimes  being  an  offense  against  two  stat- 
utes. State  V.  Stewart,  11  Or.  62,  4  Pac. 
128. 

A  conviction  for  robbing  a  person  wae 
held  to  be  a  bar  to  a  prosecution  for  as- 
sault upon  the  same  person,  with  intent 
to  commit  murder,  based  upon  the  same 
facts.  The  court  said  that  the  assault  or 
violence  in  the  robbery  case  being  an  essen- 
tial element  or  ingredient  of  the  other  of- 
fense, and  constituting  an  important  and 
material  part  of  it,  and  having  been  once 
punished  m  the  robbery  case  as  a  material 
part  thereof,  could  not  be  again  punished. 
Wilcox  V.  State,  6  Lea,  571,  40  Am.  Rep. 
53. 

A  conviction  for  striking,  beating,  and 
wounding  a  certain  person  cannot  be  fol- 
lowed by  a  conviction  for  putting  out  the 
eye  of  the  same  person,  in  the  same  assault. 
State  v.  Cheevers,  7  La.  Ann.  40. 

A  conviction  for  gaming  does  not  stand 
in  the  way  of  a  prosecution  for  gaming 
with  a  minor.  Sparks  v.  State,  88  Ark. 
520,  114  8.  W.  1183. 

In  Fiddler  «.v.  State,  7  Humph.  608,  it 
was  held  that  a  conviction  for  running  a 
horse  race  along  a  public  road  would  pre- 
vent a  prosecution  for  gaming  by  betting 
on  the  same  race. 

A  conviction  for  a  violation  of  the  Sun- 
day law  will  not  prevent  a  prosecution  for 
the  keeping  of  a  disorderly  house,  although 
in  the  commission  of  the  latter  offense  the 
defendant  may  have  violated  the  Sunday 
law.  Price  v.  State,  96  Ala.  1,  11  So. 
128. 

In  State  v.  Taylor,  2  Bail.  L.  49,  it  was 
I  held  that  a  conviction  for  unlawfully  trad- 
I  ing  with  a  slave  did  not  stand  in  the  way 
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of  a  prosecution  for  receiving  goods-  stolen 
by  the  slave,  although  both  charges  were 
founded  on  the  same  act.  The  court  said 
that  the  offense  of  trading  with  a  negro 
without  a  ticket  from  his  owner  or  employ- 
er did  not  necessarily  include  the  offense 
of  receiving  stolen  goods  from  a  slave,  know- 
ing them  to  be  stolen,  nor  did  the  latter 
necessarily  include  the  former,  for  there 
might  be  a  trading  without  receiving  stol- 
en goods,  and  there  might  be  a  receiving  of 
stolen  goods  without  a  trading.  The  same 
proof  was  not  required. 

And  where  one  statute  makes  it  a  felony 
to  place  an  obstruction  across  a  railroad 
track,  with  intent  to  injure,  etc.,  and  an- 
other statute  makes  the  same  act  a  misde- 
meanor where  there  is  no  evil  intent  on  the 
part  of  the  wrongdoer,  it  was  held  that  a 
conviction  of  the  felony  was  not  a  bar  to  a 
prosecution  for  the  misdemeanor,  there  be- 
ing no  statutory  provision  which  enabled 
the  jury,  upon  the  charge  for  felony,  to 
convict  of  the  misdemeanor.  R.  v.  Gilmore, 
15  Cox,  C.  C.  85. 

The  plea  of  autrefois  acquit  to  an  indict- 
ment for  knowingly  using  a  still  in  a 
dwelling  house,  for  the  purpose  of  distill- 
ing, will  not  be  sustained  where  the  first 
trial  was  on  an  indictment  for  knowingly 
carrvin^  on  the  business  of  a  distiller  with- 
out navmg  paid  the  special  tax  required  by 
the  statutes  of  the  United  States.  United 
States  V.  Flecke,  2  Ben.  456,  Fed.  Gas.  No. 
15,120.  The  court  said  that  the  defendants 
could  not,  under  the  earlier  indictment,  have 
been  convicted  of  the  offense  embraced  in 
the  later  one,  nor  would  the  evidence  neces- 
sary to  support  the  later  indictment  have 
been  sufficient  to  produce  a  legal  convic- 
tion upon  the  earlier  one.  The  offense  of 
knowingly  using  the  still,  etc.,  was  said 
not  to  be  a  minor  offense  included  in  the 
offense  of  knowingly  carrying  on  the  busi- 
ness of  a  distiller,  so  as  to  authorize,  on 
the  indictment  for  the  latter  offense,  a  con- 
viction for  the  former. 

An  acquittal  of  a  county  treasurer  of  the 
charge  of  converting  money  paid  into  his 
office  or  received  by  him  in  his  official 
capacity,  and  knowingly  permitting  others 
to  do  BO,  was  held  a  bar  to  an  indictment 
for  converting  the  revenue  of  the  state, 
based  on  the  alleged  conversion  of  the  same 
funds.  Monroe  v.  State,  111  Ala.  15,  20 
So.  634. 

An  acquittal  of  the  charge  that  the  de- 
fendant, with  intent  to  injure  and  defraud 
his  employer,  entered  into  contract  of  serv- 
ice, and  thereby  obtained  a  certain  sum  of 
money  from  the  employer,  refusing  to  per- 
form such  service,  was  held  a  bar  to  a  charge 
of  falsely  pretending  that  the  defendant  was 
twenty-one  years  of  age,  with  intent  to  de- 
fraud, by  means  of  which  he  entered  into 
the  contract  of  service,  etc.,  both  being  the 
same  act,  the  one  crime  involving  the  sub- 
stantial ingredient  involved  in  the  other, 
Pierson  v.  State,  150  Ala.  6,  48  So.  813. 

One  who  has  been  tried  on  an  indictment 
for  a  larceny  as  an  accessory  before  the  fact, 
and  acquitted,  cannot  afterwards  be  tried 
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on  a  charge  of  conspiracy  to  conunit  the 
same  larceny,  since  it  is  evident  that  the 
facts  necessary  to  show  his  guilt  as  an  ac- 
cessory before  the  fact  are  essential  to 
show  him  guilty  of  the  conspiracy;  in  other 
words,  the  criminal  conduct  that  would  con-, 
stitute  him  an  accessory  before  the  fact, 
where  the  object  of  the  conspiracy  has  been 
consummated,  is  the  same  that  would  prove 
him  a  conspirator,  where  the  contemplated 
crime  is  not  completed.  Davis  v.  People,  22 
Golo.  1,  43  Pac.  122. 

In  Holt  V.  State,  38  Ga.  180,  it  was  held 
that  an  acquittal  of  the  charge  of  assault 
with  intent  to  murder  was  a  bar  to  a  prose- 
cution for  the  offense  of  aggravated  riot 
based  on  the  same  acts.  This  was  put  upon 
the  ground  that  the  offenses  were  practical- 
ly the  same,  although  different  in  name.  The 
court  said:  "If  the  defendants  have  been 
legally  acquitted  for  the  same  criminal  acts 
in  the  first  indictment  as  are  now  charged 
against  them  in  the  second  indictment, 
though  a  different  name  is  given  to  the  of- 
fense in  the  second  indictment,  it  is  ex- 
tremely difficult  to  perceive  upon  that  prin- 
ciple they  can  be  twice  tried  for  the  same 
criminal  acts;  although  technically,  it  may 
not  be  for  the  same  offense  in  name.  Can 
the  state  put  a  party  upon  trial  the  second 
time  for  the  same  criminal  act,  after  he 
has  been  ac<^uitted,  by  changing  the  name  of 
the  xaccusation  ?  If  it  can,  then  his  con- 
stitutional protection  does  not  amount  to 
much.  The  effort  here  is  to  evade  the  pro- 
vision of  the  Constitution  by  changing  the 
name  of  the  offense.  The  record  shows  that 
the  defendants  have  been  indicted  the  second 
time  for  the  same  identical  criminal  acts  for  • 
which  they  have  been  acquitted;  but  the  re-' 
ply  is,  that  you  are  not  indicted  for  the 
same  criminal  offense;  therefore,  the  former 
indictment  and  acquittal  is  no  bar.  .  .  . 
The  question  to  be  answered  is.  Has  the 
defendant  been  arraigned  and  put  upon  his 
trial  upon  a  sufficient  legal  accusation,  for 
the  same  criminal  acts  with  which  he  is 
charged  the  second  time?  If  he  has,  then 
he  has  been  put  in  jeopardy,  within  the  true 
intent  and  meaning  of  the  Constitution,  and 
cannot  be  tried  the  second  time  for  the  same 
criminal  acts  under  the  same  or  a  different 
named  offense." 

In  Sims  v.  State,  21  Tex.  App.  640,  1  8. 
W.  465,  6  Am.  Grim.  Rep.  253,  in  holding 
that  it  was  no  objection  to  an  indictment  for 
swindling  that  it  set  forth  facts  constitut- 
ing theft,  the  court  said  that  by  the  same 
act  the  defendant  may  have  committed  both 
theft  and  swindling,  and  that  the  state  had 
its  election  to  prosecute  him  for  either  of- 
fense, but  that  a  conviction  for  the  one 
would  bar  a  prosecution  for  the  other. 

Where  the  defendant  was  acquitted  of  the 
charge  of  being  the  keeper  of  a  house  of  en- 
tertainment it  was  held  that  this  was  a 
bar  to  a  prosecution  for  keeping  an  or- 
dinary, based  on  the  same  facts.  Day  ▼. 
Com.  "23  Gratt.  015. 

One  who  has  been  convicted  of  obtaining 
goods  by  false  pretenses   (a  misdemeanor) 
cannot  afterwards  be  prosecuted  for  larceny 
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(a  felony)  baaed  on  the  same  facts.  R.  y. 
King  [1897]  1  Q.  B.  214,  66  L.  J.  Q.  B.  N.  S. 
87,  75  L.  T.  N.  S.  392,  18  Cox,  C.  C.  447, 
61  J.  P.  329. 

One  who  has  been  convicted  under  the 
statute  for  negligent  or  wilful  behavior  in 
striking  a  horse  ridden  by  a  certain  per- 
son, resulting  in  physical  injury  to  the 
latter,  cannot  again  be  convicted  for  an  as- 
sault  upon  the  injured  person,  and  it  is 
immaterial  that  the  jurisdiction  of  the 
court  was  statutory  and  the  conviction 
summary.  Wemyss  v.  Hopkins,  L.  R.  10  Q. 
B.  378,  44  L.  J.  Mag.  Cas.  N.  S.  101,  33  L.  T. 
N.  S.  9,  23  Week.  Rep.  691. 

Where  the  accused,  a  bankrupt,  was 
brought  to  trial  on  an  indictment  for  not 
disclosing  his  effects  under  a  commission, 
for  not  delivering  them  over,  and  for  con- 
cealing them,  it  was  objected  that  he  was 
under  bail  on  an  indictment  against  him  for 
embezzling  and  concealing  his  effects  under 
a  commission,  and  that  the  same  facts  were 
intended  to  be  adduced  against  him  in  each 
case.  Upon-  the  suggestion  of  the  court,  the 
prosecutor  agreed  not  to  go  any  further 
with  the  first  indictment.  R.  v.  Britton,  1 
Moody  &  R.  297. 

An  acquittal  of  uttering  a  forced  paper 
for  value  with  the  felonious  intention  to  de- 
fraud is  a  bar  to  a  prosecution  based  on  the 
same  facts  for  the  felonious  obtaining  of 
money  from  another  by  the  pretense  that 
the  instrument  was  true.  People  v.  Krum- 
mer,  4  Park.  Crim.  Rep.  217.  The  court 
said  that  one  definition  cannot  comprise 
two  distinct  offenses ;  the  uttering  ot  forged 
paper  for  value  with  a  felonious  intention  to 
defraud  cannot  be  the  felonious  obtaining  of 
money  or  property  by  a  false  token  or  pre- 
tense. 

A  conviction  for  swindling  by  uttering  a 
forged  instrument  would  be  a  good  plea  in 
bar  of  a^roseeution  for  utterini;  the  instru- 
ment.   Hirshfield  v.  State,  11  Tex.  App.  207. 

IV,  Same  transaction;  different  acts. 

a.  Constituting  repetition  of  same  of- 

fense. 

1.  Assault  and  Kom^icide, 

If  by  a  single  act  a  person  may  be  guilty 
of  two  offenses  for  both  of  which  he  may 
suffer  punishmnt.  it  would  seem  to  follow 
that  where  the  different  offenses  are  com- 
mitted by  differnt  acts,  punishment  for  one 
would  not  stand  in  the  way  of  punishment 
for  the  other,  although  the  different  acts  or 
violations  constitute  but  one  transaction; 
and  so  the  courts  hold.  A  frequent  illus- 
tration of  the  rule  is  to  be  found  where 
offenses  are  committed  against  different 
person  in  the  same  transaction,  as  where 
several  persons  are  assaulted  or  killed  in 
one  affray. 

That  a  conflict  In  which  a  man  was  killed 
and  his  wife  wounded  was  one  and  the  same 
transaction,  that  the  defense  of  the  accused 
was  the  same,  and  that  the  defendant  was 
acquitted  of  the  charge  of  the  assault  with 
31  L.R.A.(N.S.) 


intent  to  kill  the  wife,  will  not  prevent  hi* 
prosecution  on  the  charge  of  murder.  Ho- 
Coy  V.  State,  46  Ark.  141. 

The  fact  that  the  act  of  killing  two  per- 
sons was  so  closely  connected  in  point  of 
time  that  it  was  impossible  to  separate  the 
evidence  relating  to  each  of  them  would  not 
necessarily  make  the  killing  of  the  two  one 
act  or  one  offense,  so  that  the  conviction  for 
the  killing  of  one  would  be  a  bar  to  a  prose- 
cution for  the  killing  of  the  other.  Jones 
V.  State,  61  Ark.  88,  32  S.  W.  81. 

That  two  persons  were  killed  at  the  same 
point  of  time,  in  pursuance  of  a  design  to 
rob,  does  not  render  a  conviction  for  the 
murder  of  one  of  the  victims  a  bar  to  a 
prosecution  for  the  killing  of  the  other. 
People  V.  Majors,  65  Cal.  138,  62  Am.  Rep. 
295,  3  Pac.  597,  5  Am.  Crim.  Rep.  486.  The 
court  said  that  the  better  rule,  and  that 
established  by  the  great  weight  of  respect- 
able authority,  is  that  the  murder  of  two 
persons,  even  by  the  same  act,  constitutes 
two  offenses,  for  each  of  which  a  separate 
prosecution  will  lie,  and  that  a  conviction  or 
acquittal  in  one  case  does  not  bar  a  prose- 
cution in  the  other. 

A  plea  of  former  jeopardy  to  an  indict- 
ment for  murder,  to  the  effect  that  the  de- 
fendant had  been  found  not  guilty  of  other 
murders  committed  on  the  same  day,  was 
held  to  be  without  merit,  although  he  was 
acquitted  on  the  issue  of  insanity,  which 
was  set  up  on  the  second  trial.  Hotema  v. 
United  States,  186  U.  S.  413,  46  L.  ed. 
1225,  22  Sup.  Ct.  Rep.  895. 

InFews  v.  State,  1  Ga.  App.  122,  58  S.  E. 
64,  the  defendant  fired  two  shots  at  a  party 
of  men,  striking  one  of  them,  and  in  a 
scuffle  that  followed  the  accused  again  fired, 
striking  another.  It  was  held  that  a  con- 
viction of  the  charge  of  assault  with  in- 
tent to  murder  one  of  the  victims  was  not 
a  bar  to  a  prosecution  of  a  similar  charge 
in  the  case  of  the  other,  although  the  in- 
dictment in  the  second  case  charged  him 
with  the  same  transaction  for  which  he  had 
been  convicted  in  the  first  instance.  The 
court  said  that  the  defendant  shot  two  sepa- 
rate and  distinct  men ;  that  the  assault  up- 
on each  of  them  was  separate;  that  they 
made  no  joint  attack  upon  him ;  that  the  in- 
tent to  kill  was  directed  against  them  in- 
dividually; and  that  the  fact  that  the  in- 
terval between  the  two  shots  was  slight  did 
not  make  the  transactions  identical. 

Where  a  mother  was  killed  and  the 
daughter  assaulted  at  about  the  same  time, 
it  was  held  that  a  plea  of  acquittal  of  the 
murder  of  the  mother  would  not  bar  a 
prosecution  for  the  assault  on  the  daughter, 
even  if  the  mother  had  been  killed  at  the 
very  time  and  place  when  and  where  the 
daughter  was  assaulted,  since  it  would  not 
have  been  the  same  offense;  but,  as  the 
mother  was  killed  at  the  house,  and  the 
daughter  was  assaulted  at  some  distance 
from  the  house,  the  court  said  that  this 
put  the  case  beyond  doubt.  Johnson  v. 
State,  65  Ga.  94. 

One  convicted  of  maliciously  shooting  and 
wounding   a   certain   person  may   also  be 
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tried  for  maliciously  shooting  at  another 
person,  although  both  offenses  were  com- 
mitted during  the  same  difficulty.  Baker 
V.  Com.  20  Ky.  L.  Rep.  879,  47  ^S.  W.  864. 

And  where,  in  pursuance  of  a^  conspiracy' 
to  kill  one  person,  one  of  the  defendants 
shot  and  killed  the  intended  victim,  and  the 
other  defendant  killed  another  person,  it 
was  held  that  a  plea  of  acquittal  of  one  of 
the  defendants  and  a  conviction  of  the  other 
defendant  of  manslaughter,  under  an  in- 
dictment charging  the  murder  of  the  in- 
tended victim,  was  not  good  in  bar  of  a 
prosecution  for  the  killing  of  the  second 
person.  The  court  said  that  the  killing  of 
S.  by  G.  was  a  totally  distinct  and  differ- 
ent offense  from  the  killing  of  P.  by  L.  al- 
though both  acts  were  done  in  the  execu- 
tion of  the  same  conspiracy.  They  were 
not  different  grades  of  the  same  crime; 
they  were  not  two  felonies  resulting  from 
the  same  identical  act;  they  were  not  differ- 
ent aspects  of  the  same  unlawful  act;  they 
bore  no  relation  to  each  other,  in  which  one 
of  them  could  be  said  to  be  merged  in  the 
other.  State  v.  Vines,  34  La.  Ann.  1079,  4 
Am.  Crim.  Rep.  296. 

And  where  two  persons  killed  two  other 
persons  from  ambush  by  two  shots  fired  al- 
most simultaneously,  it  was  said  that  the 
act  of  each  was  the  act  of  the  other,  and 
that  each  must  therefore  be  treated  as  hav- 
ing fired  two  shots,  and  that  an  acquittal 
of  one  of  the  defendants  of  the  charge  of 
murder  of  one  of  the  victims  would  not  be 
a  bar  to  a  prosecution  for  the  murder  of 
the  other,  the  court  saying  that  it  believed 
that  no  well-considered  case  could  be  found 
w^here  a  putting  in  jeopardy  for  one  act  was 
held  to  bar  a  prosecution  for  another  sepa- 
rate and  distinct  one,  merely  because  they 
were  so  closely  connected  in  point  of  time 
that  it  was  impossible  to  separate  the  evi- 
dence relating  to  them.  The  court  also  de- 
clared that  there  was  a  conflict  on  the  ques- 
tion whether  the  acquittal  of  the  charge 
would  have  been  a  bar  had  the  double  kill- 
ing been  the  result  of  a  single  shot.  Teat 
V.  State,  53  Miss.  439,  24  Am.  Ren.  708. 

A  plea  of  autrefois  acquit  of  the  charge 
of  killing  one  person  was  held  not  to  be 
good  in  bar  of  a  prosecution  for  the  killing 
of  another  person,  although  it  set  out  that 
they  were  snot  by  the  accused  at  the  same 
time  and  place,  where  the  plea  failed  to  al- 
lege that  it  was  the  same  act  which  pro- 
duced both  homicides.  State  v.  Rosa,  72  N. 
J.  L.  462,  62  Atl.  695. 

A  charge  of  mixing  arsenic  with  flour, 
and  causing  it  to  be  administered  to  one 
person,  with  intent  to  kill,  is  not  a  bar  to 
A  later  indictment  charging  the  same  de- 
fendant with  the  mixing  of  the  poison,  and 
causing  it  to  be  administered  to  a  different 
person,  with  intent  to  kill.  People  v.  War- 
ren, 1  Park.  Crim.  Rep.  338.  The  court 
•aid  that  the  two  indictments  were  not  for 
the  same  identical  act  and  crime.  The  act 
of  mixing  the  poison  with  the  flour,  and 
furnishing  it  to  the  person  who  subse- 
quently used  and  partook  of  it,  was  the 
same  act  of  the  defendant  in  the  present 
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as  in  the  former  case;  and  if  it  were  as- 
simied  that  the  defendant  by  the  same  single 
act  administered  or  caused  and  procured 
the  poison  to  be  administered  to  the  two 
persons,  the  intent  charged  in  the  present 
case  was  not  the  same  intent  charged  in  the 
former  indictment.  There  it  was  to  kill  one 
person,  and  here  to  kill  another. 

If,  in  the  same  affray,  the  accused 
shoots  and  kills  one  person  and  by  a  sec- 
ond shot  kills  another,  he  may  be  separate- 
ly prosecuted  for  the  killing  of  each  of  the 
victims,  and  may  properly  be  acquitted  in 
one  case  and  convicted  in  the  other.  Mor- 
ris V.  Territorv,  1  Okla.  Crim.  Rep.  617, 
99  Pac.  760,  101  Pac.  111. 

And  where  two  persons  were  killed  by  dis- 
tinct shots,  it  was  held  that  the  plea  of 
former  acquittal  of  the  charge  of  slaying 
one  of  the  victims  would  not  bar  a  prose- 
cution for  the  murder  of  the  other,  al- 
though both  killings  were  part  of  the  same 
transaction.  Augustine  v.  State,  41  Tex. 
Crim.  Rep.  59,  96  Am.  St.  Rep.  765,  52  S. 
W.  77. 

Where  a  woman  was  mortally  wounded  by 
a  shot  fired  at  her  husband,  and  the  de- 
fendant was  charged  with  her  murder,  and 
was  found  guilty  of  involuntary  manslaugh- 
ter, it  was  held  that  he  could  not  afterwards 
be  tried  for  assault  with  intent  to  kill  the 
husband,  since  a  verdict  of  involuntary 
manslaughter  was  an  acquittal  of  assault. 
Ckrson  V.  People,  4  Colo.  App.  463,  30  Pac. 
551.  The  court  said  that  if  the  assault  up-' 
on  the  husband  which  had  caused  the  wife 
to  lose  her  life  had  been  felonious,  the  ac- 
cused would  have  been  guilty  of  murder, 
and  his  conviction  of  that  crime  might  have 
been  no  bar  to  the  prosecution  for  assault 
with  intent  to  kill. 

Conviction  for  assault  with  intent  to  rob 
an  express  messenger  was  held  not  a  bar 
to  a  prosecution  for  the  murder  of  the  fire- 
man on  the  same  train,  who  was  accident- 
ally killed  in  the  gun  fight  between  the 
robbers  and  a  passenger,  although  part  of 
the  same  transaction.  Taylor  v.  State,  41 
Tex.  Crim.  Rep.  665,  55  S.  W.  961 ;  Keaton 
V.  State,  41  Tex.  Crim.  Rep.  621,  57  S.  W. 
1126. 

In  Kelley  v.  State,  43  Tex.  Crim.  Rep. 
40,  62  S.  W.  915,  a  plea  of  former  acquittal 
of  murder  of  one  person  was  held  not  good 
as  a  bar  to  a  prosecution  for  assault  with 
intent  to  murder  another  person,  committed 
at  the  same  time  and  place,  and  in  the 
course  of  one  transaction. 

Where  two  men  were  killed  in  the  same 
affray,  it  was  held  that  an  acquittal  of 
the  accused  for  the  killing  of  one  of  them 
was  not  a  bar  to  a  prosecution  for  the  kill- 
ing of  the  other.  State  v.  Robinson,  12 
Wash.  495,  41  Pac.  884.  The  court  said: 
"The  taking  of  a  human  life  with  certain 
intent  constitutes  murder,  and  neither  law 
nor  public  policy  will  justify  a  holding  that 
each  life  is  of  less  value  when  taken  with 
another  than  it  would  be  if  taken  alone.  If 
a  person  without  justification  intends  to 
kill  A  and  does  so,  he  will  be  guilty  of  a 
crime;  if  he  intends  to  kill  B,  he  will  be 
46 
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guilty  of  another  and  a  different  crime; 
and  the  fact  that  he  entertains  the  intent  to 
kill  both,  and  carries  auch  intent  into  ef- 
fect at  the  same  time  and  place,  should  not 
be  held  to  make  of  that  which  would  other- 
wise be  a  foundation  for  two  distinct  prose- 
cutions a  foundation  for  only  one/' 

In  State  v.  Evans,  33  W.  Va.  419,  10  S. 
E.  792,  in  holding  that  a  plea  of  autrefois 
acquit  of  the  charge  of  killing  one  person 
was  not  good  as  a  bar  to  a  prosecution  for 
the  killing  of  another,  where  the  killing 
was  the  result  of  a  separate  act,  the  court 
said:  "A  case  can  be  conceived  where  such 
a  plea  might  be  held  good.  For  example, 
the  engineer  of  a  railway  train  might  be 
charged  with  negligently  and  feloniously 
causing  the  death  of  one  passenger  in  a 
wreck,  and,  being  tried  and  found  by  the 
jury  entirely  blameless  for  the  accident, 
such  acquittal  might,  perhaps,  constitute  a 
perfect  defense  to  a  subsequent  indictment 
for  killing  another  passenger,  who  was  on 
the  same  train." 

And  where  the  accused  by  a  ungle  shot 
wounded  four  men,  it  was  held  that  a  con- 
viction for  assault  with  intent  to  murder 
one  of  them  would  prevent  further  prosecu- 
tion for  the  same  act.  Sadberry  v.  State, 
39  Tex.  Crim.  Rep.  466,  46  S.  W.  639. 

In  Burnam  v.  State,  2  Ga.  App.  395,  58 
6.  E.  683,  the  court  said  that  the  same 
transaction  test  adopted  in  Georgia  might 
make  a  trial  for  the  murder  of  one  person 
a  bar  to  a  prosecution  for  assault  with  in- 
tent to  murder  a  different  person.  For  in- 
stance, if  the  defendant  shot  at  A,  intend- 
ing to  kill  him,  and  by  reason  of  bad  marks- 
manship struck  and  killed  B,  whom  he  did 
not  intend  to  kill,  the  transactions,  the 
assault  with  intent  to  murder  A,  and  the 
actual  murder  of  B,  are  legally  the  same. 
If  by  separate  shots  the  defendant  wound- 
ed two  persons,  the  transaction  would  be 
single  if  the  shooting  was  done  in  repel- 
ling the  joint  assault  of  these  two  persons. 
The  intent  of  the  defendant  determines  the 
matter. 

Where  a  woman,  with  intent  to  disfigure 
another,  shot  her,  and  by  the  same  shot 
wounded  the  victim's  daughter,  it  was  held 
that  the  acquittal  of  the  charge  of  mali- 
ciously shooting  the  daughter  was  not  a 
bar  to  an  indictment  for  the  malicious 
shooting  of  the  mother  Vaughan  t.  Com. 
2  Va.  Cas.  273. 

The  fact  that  the  murder  of  a  specified 
person  and  an  assault  with  intent  to  mur- 
der another  person  are  predicated  upon  one 
and  the  same  act,  and  the  fact  tnat  the 
killing  under  such  circumstances,  even  if 
unintentional,  would  make  the  accused 
guilty  of  murder,  do  not  make  an  acquittal 
of  the  charge  of  murder  a  bar  to  the  prose- 
cution for  the  assault,  on  the  theory  that 
an  acquittal  of  the  larger  crime  must  neces- 
sarily have  negatived  the  felonious  assault, 
since  the  defendant  could  not  have  been 
convicted  of  murder  on  the  mereproof  of 
the  assault.  Winn  ▼.  State,  82  Wis.  571, 
62  N.  W.  775. 

The  mere  fact  that  two  alleged  aasaultt 
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grew  out  of  the  same  difficulty  between  Ham 
parties  will  not  make  a  conviction  of  as- 
sault with  intent  to  murder  one  person  a 
bar  to  an  indictment  for  an  assault  with 
intent  to  murder  another,  since  the  intent 
with  which  the  assault  was  made  by  the 
defendant  on  both  or  either  of  the  victims 
would  be  a  question  for  the  jury.  Crocker 
V.  State,  47  Ga.  568. 

Conviction  for  an  assault  upon  one  per- 
son during  a  disturbance  at  a  ball  yviU 
not  prevent  a  prosecution  for  an  assault 
upon  another  person  during  the  same  period 
ot  excitement.  Greenwood  ▼.  State,  64  Ind. 
250,  3  Am.  Crim.  Rep.  154. 

That  a  person  is  acquitted  of  an  as- 
sault upon  one  person  does  not  prevent 
his  prosecution  for  an  assault  upon  another 
in  tne  same  affray,  where  the  injury  is  in- 
dicted by  a  separate  blow  and  produced 
by  a  different  volition,  the  court  saying 
there  was  a  difference  between  one  volition 
and  one  transaction.  People  v.  Ochotski, 
115  Mich.  601,  73  N.  W.  889. 

The  plea  that  two  assaults  were  coin- 
cident, so  as  to  prevent  the  prosecutor 
from  carving  more  than  one  offense  out 
of  the  prosecution,  was  held  not  supported 
by  the  evidence  that  the  accused  shot  at 
one  officer,  and  then  immediately  aimed  at 
another,  but  was  prevented  from  shooting. 
Each  was  declared  to  constitute  a  distinct 
offense.  State  v.  Temple,  194  Mo.  228,  92 
S.  W.  494. 

The  fact  that  two  persons  were  struck 
in  succession  by  an  iron  poker  in  the  hands 
of  the  accused,  the  assaults  being  part  ot 
the  same  transaction,  does  not  render  the 
offense  one,  so  that  a  conviction  of  the 
charge  of  assault  with  intent  to  murder 
one  of  the  victiraa  would  be  a  bar  to  a 
similar  charge  that  refers  to  the  other. 
Ashton  V.  State,  31  Tex.  Crim.  Rep.  482, 
21  S.  W.  48. 

A  conviction  for  disturbing  the  peace  by 
drawing  a  revolver  upon  a  certain  person 
is  not  a  bar  to  a  prosecution  for  assault 
and  battery  upon  another  person,  al- 
though the  matters  charged  in  both  com- 
plaints occui-red  at  the  same  time  and 
grew  out  of  the  same  difficulty.  Olathe  ▼. 
Thomas,  26  Kan.  233. 

A  prosecution  for  aggravated  assault 
upon  one  person  cannot  be  prevented  by 
proof  of  a  conviction  of  an  anray  by  fight- 
ing with  another  person.  Biekham  t.  State, 
51  Tex.  Crim.  Rep.  159,  101  S.  W.  210. 

A  conviction  by  a  municipal  court  of  a 
violation  of  an  ordinance  of  the  city  of 
Manila  by  disorderly  conduct,  a  breach  of 
the  peace,  and  an  assault  upon  a  specified 
person,  will  not  prevent  a  conviction  and 
punishment  for  the  offense  of  a  criminal 
attempt  against  an  agent  of  the  authorities 
by  striking  another  person,  a  policeman, 
who  was  trying  to  arrest  him,  and  by 
using  vile,  abusive,  and  threatening  lan« 
guage  to  the  same  officer,  although  oon* 
mitted  at  the  same  time  and  place,  sinea 
there  is  nothing  in  the  Philippine  Bill  aff 
Rights  that  forbids  assaults  on  two  in- 
dividuals being  tried  as  two  offenaeai 
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if  they  occur  very  near  each  otl^er  in  one 
continuing  attempt  to  defy  the  law.  Fle- 
mieter  v.  United  States,  207  U.  S.  372,  52 
L.  ed.  252,  28  Sup.  Ct.  Rep.  129. 

An  acquittal  of  the  charge  of  murdering 
»  certain  person  is  not  a  har  to  an  indict 
mcnt  for  assault  with  intent  to  murder  an- 
other person,  although  the  two  offenses 
grew  out  of  the  same  transaction.  State  y. 
Standifer,  5  Port.  (Ala.)  523.  The  court 
said  the  offenses  had  no  appearance  of  iden- 
tity, and  could  not  have  heen  included  in 
the  same  indictment,  and  that  the  evidence 
which  would  produce  an  acquittal  of  the 
one  might  produce  a  conviction  of  the  other. 

And  a  plea  of  former  acquittal  of  the 
charge  of  the  murder  of  a  certain  person 
as  a  bar  to  a  prosecution  for  assault  with 
inteat  to  murder  another  person  is  bad 
which  shows  that  there  were  two  assaults, 
the  death  of  one  person  following  one  as- 
sault, and  the  wounding  of  another  follow- 
ing the  other,  but  which  fails  to  show  that 
there  was  but  one  pistol  shot  fired,  which 
struck  two  men,  killing  one  and  wounding 
the  other.  Gunter  v.  State,  111  Ala.  23, 
56  Am.  St.  Rep.  17,  20  So.  632. 

And  where  the  defendant  fired  two  shots 
in  rapid  succession  into  a  crowd,  it  was 
held  that  an  acquittal  of  the  charge  of  as- 
sault and  battery  upon  one  person,  growing 
out  of  these  facts,  was  not  a  bar  to  a 
prosecution  for  assault  and  battery  against 
another,  stricken  by  a  shot  of  the  defend- 
ant's gun,  fired  as  aforesaid.  State  v.  Nash, 
86  N.  C.  654,  41  Am.  Rep.  472.  There  was 
a  dissenting  opinion  in  this  case  by  Ashe, 
J.,  who  said:  "It  is  not  a  question  be- 
tween the  assailant  and  the  injured  party; 
so  far  as  they  are  personally  concerned,  the 
injuries  may  be  redressed  by  a  civil  action. 
But  it  is  a  question  between  the  govern- 
ment and  the  citizen ;  and  when  -the  crime 
charged  in  the  indictment  against  the  de- 
fendant is  for  an  assault  and  battery  which 
was  committed  on  another,  at  the  same 
time  and  place,  and  with  the  same  instru- 
ment, and  the  same  stroke  or  blow,  the 
transaction  is  one,  and  not  divisible.  It 
is  one  offense  against  the  state,  and  the 
state  cannot  split  the  one  crime  and  prose- 
cute it  in  its  parts;  and  therefore  when  the 
defendant  has  been  tried  and  acquitted  by 
a  court  of  competent  jurisdiction  of  the  as- 
sault and  battery  on  one,  it  may  be  pleaded 
in  bar  of  a  prosecution  for  the  assault  and 
battery  upon  the  other." 

If  one,  while  engaged  in  a  difficulty  with 
two  others,  imlawfully  strikes  each  of  his 
adversaries,  he  subjects  himself  to  con- 
viction for  each  offense,  and  a  conviction 
for  one  will  not  be  a  bar  to  a  conviction 
for  the  other.  Jones  v.  State,  66  Miss. 
380,  14  Am.  St.  Rep.  470,  6  So.  231. 

But  it  was  said  that  where  two  persons 
were  wounded  in  the  same  affray,  at  the 
same  instant  of  time,  and  with  the  same 
stroke,  and  the  accused  has  been  convicted 
of  assault  upon  one  of  the  victims,  he  can- 
not be  prosecuted  for  assault  upon  the 
other.  State  v.  Damon,  2  Tyler  (Vt.)  387. 
The  court  said  that  this  was  not  »  question 
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between  either  of  the  persons  injured  by 
the  assault  and  battery  and  their  assailant, 
but  was  a  question  between  the  government 
and  its  subject. 

J9.  Larceny* 

There  is  some  conflict  in  the  cases  on 
the  question  whether  the  stealing  of  prop- 
erty from  different  owners  at  the  same  time 
may  be  punished  as  separate  and  distinct 
crimes,  the  weight  of  authority  holding  in 
the  affirmative.  In  Texas  a  distinction  is 
made  between  the  plea  of  autrefois  acquit 
and  autrefois  convict,  the  courts  holding 
that  an  acquittal  of  the  charge  of  stealing 
property  of  one  owner  will  not  bar  a  prose- 
cution for  stealing  the  property  of  another, 
although  taken  at  the  same  time  and  place, 
but  that  a  conviction  would  be  a  bar  under 
like  circumstances. 

There  may  be  a  conviction  and  punish- 
ment for  the  stealing  at  the  same  time  of 
goods  of  different  persons.  United  States 
V.  Beerman,  5  Cranch,  C.  C.  412,  Fed.  Cas. 
No.  14,560. 

The  stealing  at  the  same  time  and  bj 
one  taking  of  several  articles  belonging  to 
different  persons  is  larceny  of  the  whole 
and  of  each  article,  and  may  be  indicted 
either  in  one  aspect  or  the  other, — as  one 
entire  crime,  or  as  several  distinct  offenses. 
If  indictments  or  counts  for  one  taking  of 
several  articles  are  unreasonably  multi- 
plied, the  court,  in  superintending  the 
course  of  trial  and  in  passing  sentence,  will 
see  that  justice  is  done  and  oppression  pre- 
vented.    Com.  V.  Sullivan,  104  Mass.  552. 

Where  the  accused  had  been  convicted  of 
stealing  one  pig,  it  was  held  that  he  could 
be  prosecuted  for  stealing  another,  although 
taken  at  the  same  time  and  place;  but  the 
court  said  that  under  the  circumstances  it 
would  be  as  well  not  to  proceed  with  the 
indictment,  and  no  evidence  was  offered, 
and  a  verdict  of  not  guilty  was  rendered. 
R.  V.  Brettell,  Car.  ft  M.  609. 

In  State  v.  Lambert,  9  Nev.  321,  the 
court  said,  obiter,  it  would  seem  that  the 
stealing  of  the  property  of  different  per- 
sons at  the  same  time  and  place,  by  the 
same  act,  may  be  prosecuted  at  the  pleasure 
of  the  covemment  as  one  offense,  or  as 
several  distinct  offenses. 

Where  cotton  was  stolen  from  different 
owners  at  the  same  time  and  as  one  trans- 
action, it  was  nevertheless  held  that  a  con- 
viction for  the  taking  of  the  property  of 
one  of  the  owners  would  not  be  a  bar  to  a 
prosecution  for  the  taking  of  the  property 
of  the  others.  State  v.  Thurston,  2  Mc- 
Mull.  L.  382. 

That  the  evidence  necessary  to  connect 
the  accused  with  the  stealing  of  horses 
from  different  owners  on  the  same  night  is 
the  same  in  the  case  of  each  of  the  thefts 
does  not  so  identify  the  crimes  as  to  make 
an  acquittal  of  the  charge  of  stealing  from 
one  owner  a  bar  to  a  prosecution  for  steal- 
ing from  the  other.  State  v.  Barnes,  —  S. 
D.  —,  128  N.  W.  170. 

Where   goods   of   different   owners   were 
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carried  away  from  the  same  room  at  the 
same  time,  it  was  held  that  the  offenses 
were  distinct,  although  the  act  was  one 
continuing  trespass;  and  a  conviction  for 
the  taking  of  the  property  of  one  owner 
was  held,  therefore,  not  a  bar  to  a  prose- 
cution for  the  taking  of  the  property  of  the 
other.  Phillips  v.  State,  85  Tenn.  551,  3 
S.  W.  434,  7  Am.  Grim.  Rep.  318. 

Conviction  of  the  charge  of  stealing 
money  from  one  person  is  not  a  bar  to  a 
prosecution  for  stealing  money  from  an- 
other, although  both  offenses  were  com- 
mitted at  the  same  time.  State  v.  Bynum, 
117  N.  C.  749,  23  S.  E.  218;  State  v.  By- 
num, 117  N.  C.  762,  23  S.  E.  219. 

A  plea  of  acquittal  of  the  charge  of  steal- 
ing a  horse  belonging  to  one  person  is  not 
good  in  bar  of  prosecution  for  the  stealing 
of  a  horse  owned  by  another  person. 
Wright  v.  State,  37  Tex.  Crim.  Rep.  629, 
40  S.  VV.  491.  The  court  said:  "It  is  fur- 
tlier  held  by  the  authorities  in  this  state 
that  there  is  a  distinction  between  a  con- 
viction and  an  acquittal.  In  a  case  of  con- 
viction, it  is  held  that  the  state  can  carve 
but  once;  and,  where  the  offense  is  separa- 
ble,— that  is,  when  different  articles  are 
stolen  at  the  same  time,  belonging  to  dif- 
ferent persons, — the  state  can  combine  all 
of  the  articles  stolen  at  the  same  time  in 
the  same  indictment,  or  it  can  carve  out 
such  as  it  pleases,  and  embody  in  the  same 
indictment;  but  a  conviction  will  bar  a 
subsequent  prosecution  for  theft  of  any  of 
said  articles  which  were  taken  at  the  same 
time.  The  same  principle,  however,  does 
not  apply  in  case  of  acquittal;  that  is,  if 
different  articles  are  stolen  at  the  same 
time  and  place,  constituting  one  transac- 
tion, but  they  belong  to  different  persons, 
if  there  are  different  indictments  charging 
the  possession  and  ownership  in  different 
persons,  an  acquittal  under  one  indictment 
tor  theift  from  one  person  will  not  bar  a 
prosecution  for  theft  of  different  property, 
or  even  the  same  property,  from  another 
person:  that  is,  autrefois  acquit  is  only 
available  in  cases  where  the  transaction  is 
the  same,  and  the  two  indictments  are  sus- 
ceptible of  and  must  be  sustained  by  the 
same  proof.  Autrefois  convict  only  requires 
that  the  transaction,  or  the  facts  constitut- 
ing it,  be  the  same.'' 

Following  Wright  v.  State,  17  Tex.  App. 
152,  it  was'  held  in  Alexander  v.  State,  21 
Tex.  App.  406,  57  Am.  Rep.  617,  17  S.  W. 
139,  that  where  horses  belonging  to  dif- 
ferent owners  were  taken  at  about  the  same 
time,  the  plea  of  Autrefois  acquit  for  one 
of  the  thefts  would  not  be  good  in  bar  of  a 
prosecution  for  another,  on  the  theory  that 
the  taking  of  the  two  horses  was  but  one 
and  the  same  transaction. 

The  doctrine  of  Wright  v.  State,  17  Tex. 
App.  152,  was  also  approved  in  Shubert  v. 
State,  21  Tex.  App.  651,  2  S.  W.  883. 

The  acquittal  of  the  accused  of  taking 
rattle  of  one  person  is  not  a  bar  to  a  prose- 
cution for  the  taking  of  cattle  belonging  to 
another,  though  taken  at  the  same  time 
and  place,  and  as  part  of  the  same  trans- ' 
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action.  Davidson  v.  State,  40  Tex.  Crim. 
Ren.  288,  49  S.  W.  372,  50  S.  W.  365. 

Only  one  offense  is  made  out  by  the  steal- 
ing of  different  articles  of  property  belong- 
ing to  different  persons,  the  taking  being 
at  the  same  time  and  place,  so  that  the 
transaction  is  the  same.  Wilson  v.  State, 
45  Tex.  76,  23  Am.  Rep.  602,  2  Am.  Crim. 
Rep.  356. 

Where  different  animals  were  stolen  from 
different  owners  at  about  the  same  time 
and  near  the  same  place,  an  instruction 
that  before  a  plea  of  former  acquittal  of 
the  charge  of  stealing  one  of  the  animals  as 
a  bar  to  a  prosecution  for  stealing  another 
could  be  sustained  it  must  be  shown  that 
the  animals  were  taken  at  the  same  time 
and  place,  so  as  to  make  the  stealing  of 
both  one  act,  was  upheld.  Hozier  v.  State, 
6  Tex.  App.  642. 

In  Willis  v.  State,  24  Tex.  App.  686,  6 
S.  W.  857,  it  was  said  that  it  is  a  well- 
settled  rule  that  the  stealing  of  different 
articles  of  property  belonging  to  different 
persons,  at  the  same  time  and  place,  so 
that  the  transaction  is  the  same,  is  but 
one  offense,  and  the  accused  cannot  be  con- 
victed on  separate  indictments  charging 
different  parts  of  one  transaction  as  in 
each  a  distinct  offense.  A  conviction  on 
one  of  the  indictments  bars  a  prosecution 
on  the  other. 

In  Hudson  v.  State,  9  Tex.  App.  156,  35 
Am.  Rep.  732,  it  was  said  that  where  differ- 
ent articles  were  taken  from  the  same  place 
at  the  same  time  and  by  the  same  person, 
a  former  conviction  or  acquittal  of  the 
theft  of  any  of  the  articles  was  a  defense 
against  the  prosecution  for  the  theft  of 
the  others.  "But  we  must  not  be  under- 
stood," said  the  court,  "as  holding  that  dif- 
ferent articles  taken  from  different  persons 
and  from-  different  places,  as  from  differ- 
ent rooms  of  a  house  occupied  by  different 
persons,  would  necessarily  be  one  transac- 
tion; but,  on  the  contrary,  that  property 
thus  situated  would,  on  proper  averments 
and  proof,  support  different  prosecutions. 
For  example,  if  a  thief  should  enter  the 
room  of  one  lodger  at  a  hotel,  and  should 
there  perpetrate  a  theft,  and  should  then 
pass  to  the  room  of  another  lodger  and 
there  commit  another  theft,  these  would 
be  different  thefts,  and  each  might  be  prose- 
cuted separately,  and  a  conviction  or  an 
acquittal  for  the  one  would  be  no  bar  to 
the  prosecution  for  the  other." 

And  the  fact  that  cattle  stolen  from  dif- 
ferent owners  in  different  counties  were 
taken  together  into  another  county,  where 
the  accused  was  arrested  and  convicted  for 
stealing  one  head  of  cattle  owned  by  one 
person,  does  not  render  the  transaction 
single,  so  that  this  conviction  would  be  a 
bar  to  a  prosecution  in  the  same  county  for 
stealing  another  head  of  cattle,  owned  by 
another  person,  and  stolen  at  a  different 
time  and  place  from  the  one  upon  which  his 
conviction  was  had.  Harrington  v.  State, 
31  Tex.  Crim.  Rep.  677,  21  S.  W.  356. 

And  the  fact  that  the  cattle  of  different 
owners   were   taken   on   one    trip,   or    one 
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roundup  during  the  same  trip,  'will  not 
make  tne  offenae  one,  bo  that  a  conviction 
for  stealing  from  one  owner  will  prevent  a 
prosecution  for  the  stealing  from  another, 
since  the  taking,  to  make  a  single  offense, 
must  occur  at  one  and  the  same  time  and 
place.  Stevens  v.  State,  —  Tex.  Grim.  Rep. 
— ,  68  S.  W.  96. 

In  Aekerman  v.  State,  7  Wyo.  504,  64 
Pac.  228,  it  was  held  that  if  property  is 
all  taken  at  once  time,  it  is  one  offense, 
whether  the  goods  belong  to  one  person  or 
several. 

And  in  Missouri  it  is  held  that  the  steal- 
ing of  several  articles  of  property  at  the 
same  time  and  place  constitutes  but  one  of- 
fense, and  the  circiunstance  of  several  own- 
erships cannot  mitigate  or  increase  the 
nature  of  the  crime.  Lorton  y.  State,  7 
Mo.  65,  37  Am.  Dec.  179. 

Carrying  away  the  property  of  different 
persons  at  the  same  time  and  place  con- 
stitutes but  one  offense.  State  v.  Morphin, 
37  Mo.  373. 

The  stealing  at  one  time  and  place  of 
articles  belonging  to  different  persons  may 
be  set  out  in  one  count  in  an  indictment, 
since  this  constitutes  but  one  offense.  Com. 
v.  Williams,  Thacher,  Grim.  Cas.  84. 

In  Shourt's  Case,  2  N.  Y.  City  Hall  Rec. 
37,  where  property  of  several  persons  was 
stolen  at  the  same  time,  it  was  held  that 
the  offense  was  entire,  and  indictments 
having  been  found  for  each  of  the  acts,  it 
was  held  that  one  should  be  selected  and 
the  other  nolle  prosequied. 

And  in  State  v.  Merrill,  44  N.  H.  624, 
it  was  held  that  stealing  the  property  of 
several  persons  from  the  same  place,  at  the 
Kame  time,  constitutes  one  offense,  and  the 
stealing  of  the  whole  may  be  drawn  in  the 
same   indictment. 

Stealing  a  steer  from  the  herd  of  one 
owner,  and  an  hour  later  a  cow  from  the 
herd  of  another,  constitute  independent  of- 
fenses, although  both  animals  were  driven 
off  together  and  as  part  of  the  same  trans- 
action; and  an  acquittal  of  the  charge  of 
stealing  the  steer  will  not  prevent  a  prose- 
cution for  the  taking  of  the  cow.  State  v. 
English,  14  Mont.  399,  36  Pac.  815. 

In  Com.  v.  Andrews,  2  Mass.  409,  it 
was  held  that  where  a  statute  makes  one 
who  receives  stolen  goods,  etc.,  an  accessory 
to  the  principal  offender,  a  conviction  for 
receiving  goods  stolen  from  one  person  was 
not  a  bar  to  a  prosecution  for  receiving 
goods  stolen  from  another  person,  although 
the  two  parcels  were  received  of  the  same 
person,  at  the  same  time,  and  in  the  same 
package. 

8,  Robbery* 

Where  different  passengers  in  a  stage 
coach  were  robbed  at  one  time,  it  was  held 
that  the  robberies  were  distinct  offenses,  al- 
though committed  at  the  same  place  and  in 
rapid  succession,  and  that  a  conviction  for 
one  offense  would  not  be  a  bar  to  a  prosecu- 
tion for  the  other.  Re  Allison,  13  Colo. 
526.  10  L.R.A.  790,  16  Am.  St  Rep.  224, 
26  Pac.  820. 
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And  where  two  persons  are  compelled  to 
surrender  their  property  at  the  same  time 
by  one  who  points  a  pistol  at  them,  two 
separate  acts  of  robbery  are  committed, 
and  the  defendant  may  be  separately-  in- 
dicted and  tried  for  the  two  offenses. 
Keeton  v.  Com.  92  Ky.  522,  18  S.  W.  359. 

4.  Sale   of   intoxicating   liquors. 

Where  a  bottle  of  liquor  was  sold  to  each 
of  two  men,  in  violation  of  a  local  option 
law,  the  fact  that  the  sales  took  place  with- 
in a  few  minutes  of  each  other  was  held 
not  to  render  a  conviction  for  the  sale  to  one 
a  bar  to  a  prosecution  for  the  sale  to  the 
other.  Harris  v.  State,  50  Tex.  Crim.  Rep. 
411,  97  S.  W.  704.  The  court  said  that  if 
it  had  b^n  the  same  bottle  sold  to  both  of 
both  of  them,  a  different  proposition  would 
have  arisen. 

And  where  the  statutes  make  each  act  of 
procuring  a  person  to  drink  liquor  on  the 
premises  a  separate  offense,  the  fact  that 
two  or  more  persons  were  allowed  to  drink 
out  of  the  same  bottle  does  not  make  the 
offense  one,  so  that  a  conviction  for  allow- 
ing one  person  to  drink  would  bar  a  pros- 
ecution for  allowing  another  person  to  take 
it.  Teague  v.  State,  61  Tex.  Crim.  Rep.  523, 
102  S.  W.  1142. 

A  conviction  for  the  sale  of  liquor  to  one 
person  is  not  a  bar  to  a  prosecution  for  the 
sale  of  liquor  to  another  person,  although 
the  sales  occurred  at  the  same  time.  Ben- 
son V.  State,  —  Tex.  Crim.  Rep.  — ,  44  S. 
W.  168. 

In  Wathen,  M.  k  Co.  v.  Com.  —  Ky.  — , 
116  S.  W.  339,  a  barrel  of  whisky  was  sold 
to  one  who  formed  a  club  to  buy  it,  so  that 
the  seller  could  deliver  it  in  retail  quan- 
tities to  the  customers  of  the  club.  It  was 
held  that  a  conviction  for  a  sale  to  one  per- 
son under  such  circumstances  was  not  a  bar 
to  a  prosecution  for  a  sale  to  another. 

But  where  the  law  provides  that  a  8a> 
loon  keeper  shall  not  permit  any  person  or 
persons  to  go  into  his  saloon  during  pro- 
hibited hours,  he  cannot  be  prosecuted  for 
a  separate  offense  as  to  each  of  two  persona 
admitted  into  his  place  at  the  same  time.. 
State  v.  Rosenbaum,  23  Ind.  App.  236,  77 
Am.  St  Rep.  432,  55  N.  £.  110. 

S,  Forgery  and  counterfeiting. 

One  guilty  of  forging  two  separate  in- 
struments may  be  convicted  of  each  offense, 
although  they  are  charged  to  have  been  com- 
mitted at  the  same  date  and  as  part  of  the 
same  general  transaction.  Unite^l  States  v. 
Carpenter,  9  L.R.A.(N.S.)  1043,  81  C.  C. 
A.  194,  151  Fed.  214,  10  A.  &  E.  Ann.  Cas. 
509. 

A  conviction  for  uttering  a  forged  bond 
is  a  bar  to  a  prosecution  for  uttering,  at 
the  same  time,  a  mortgage  accompanying 
such  bond.  People  v.  Peck,  4  N.  Y.  Crim. 
Rep.  148. 

A  prosecution  for  passing  a  forged  in- 
strument cannot  be  prevented  on  the  ground 
that  the  accused  has  been  acquitted  of  a 
similar  charge  based  on  a  different  note,  al- . 
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though  the  two  instruments  were  deposited 
with  the  prosecutor  as  security  in  the  same 
transaction  for  the  same  debt,  since  differ- 
ent proof  is  required  to  establish  the  two 
offenses.  Nichols  v.  State,  39  Tex.  Crim. 
Rep.  80,  44  S.  W.     1091. 

The  forging  of  five  drafts  and  uttering 
the  same  at  the  same  time  constitute  sep- 
arate offenses,  so  that  a  conviction  upon  an 
indictment  for  forging  and  uttering  one 
draft,  is  not  a  bar  to  a  conviction  for  for- 
ging and  uttering  another,  and  the  fact  that 
the  drafts  were  each  for  the  same  amount 
and  upon  the  same  sheet  of  paper  is  imma- 
terial.    Barton  v.  State,  23  Wis.  687. 

The  counterfeiting  of  notes  at  different 
times,  although  all  apparently  of  the  same 
series  and  printed  from  the  same  plate,  con- 
stitutes distinct  offenses,  so  that  a  convic- 
tion for  one  is  not  a  bar  to  a  prosecution 
for  the  other.  Bliss  v.  United  States,  44 
C.  C.  A.  324,  105  Fed.  508. 

6»  Miaeellaneous   offenses. 

In  Hurst  v.  State,  86  Ala.  604,  11  Am.  St. 
Rep.  79,  6  So.  120,  it  was  held  that  a  con- 
viction for  taking  a  file  into  a  jail,  with 
the  intent  to  facilitate  the  escape  of  a  pris- 
oner charged  with  a  misdemeanor,  was  a 
bar  to  a  prosecution  for  the  same  act  with 
intent  to  facilitate  the  escape  of  another 
person,  charged  with  a  felony.  Stone,  Ch. 
J.,  however,  dissented,  saying  "Crime  con- 
sists of  an  evil  intent  carried  into  effect  or 
.  .  .  by  a  single  act,  or  series  of  con- 
nected acts,  having  that  object  in  view. 
When  the  evil  intent  has  but  a  single  ob- 
ject, and  the  act  done  or  attemnted  is  con- 
fined in  its  purpose  to  that  object,  then, 
though  the  act  may  by  misadventure  pro- 
duce more  than  one  result,  each  of  which, 
separately  considered,  is  a  crime,  only  one 
crime  is  committed,  and  only  one  convic- 
tion can  be  had.  When,  however,  the  offend- 
er is  influenced  by  more  than  one  inde- 
|)endent,  evil  intent,  aimed  at  the  accom- 
plishment of  different  objects,  or  criminal 
results,  then  a  single  act  done  or  attempt- 
ed in  pursuance  thereof  may  amount  to 
more  than  one  indictable  offense.  If  not, 
the  slayer  of  a  multitude  with  dynamite, 
or  with  a  Catling  gun,  is,  in  the  eyes  of 
the  law,  no  more  guilty  than  the  murderer 
who  kills  his  sinpjle  victim.  If  the  offend- 
er in  this  case  intended  to  liberate  more 
prisoners  than  one,  then  I  am  not  able  to 
perceive  any  violation  of  tne  Constitution 
in  holding  him  criminally  accountable  for 
each  separate  prisoner  he  set  at  liberty." 

Conviction  for  cruelty  to  ten  mules  was 
held  not  a  bar  to  a  prosecution  for  cruelty 
to  two  horses  used  by.  the  accused  while 
driving  the  mules.  R.  v.  Tai  Wa,  5  Haw. 
596.  The  court  said  that  there  were  dis- 
tinct acts  of  cruelty  against  each  of  the  ani- 
mals, and  that  the  accused  might  have  been 
charged  with  the  offense  of  cruelty  to  each 
of  the  ten  mules,  the  fact  that  they  were 
fastened  together  with  a  leading  line  so  as 
to  make  one  train  not  destroying  the  in- 
dividuality of  each  mule.  The  horses  were 
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clearly  distinct  from  the  mule  train,  and 
the  acts  of  cruelty  to  the  mules  were  not 
the  acts  of  cruelty  to  the  horses. 

Cruelty  to  a  mule  driven  by  one  man  is 
not  the  same  offense  as  cruelty  to  another 
mule  driven  by  another  man,  so  as  to  make 
a  conviction  for  the  first  offense  a  bar  to  a 
prosecution  for  the  second,  although  the  of- 
fenses were  committed  on  the  same  dayand 
in  the  prosecution  of  the  same  work.  Wood 
v.  State,  10  Ohio  C.  C.  N.  S.  871,  30  Ohio 
C.  C.  265. 

Conviction  for  the  illegal  branding  of  a 
certain  yearling  is  a  bar  to  a  prosecution 
for  the  illegal  branding  of  another  yearling 
at  the  same  time  and  place.  Adams  v.  State, 
16  Tex.  App.  171.  The  court  said  it  mat- 
tered not  whether  both  were  branded  at  the 
same  instant  of  time,  or  that  they  consti- 
tuted separate  acts,  so  long  as  they  formed 
one  and  the  same  transaction. 

That  embezzlement  of  funds  belonging  to 
two  persons  was  at  the  same  time  does  not 
render  the  two  offenses  one,  so  that  an  ac- 
quittal of  the  charge  of  embezzling  the  prop- 
erty of  one  of  the  persons  will  prevent  a 
conviction  for  the  enioezzlement  of  the  prop- 
erty of  the  other.  State  v.  Laughlin,  180 
Mo.   342,   79   S.   W.   401. 

A  conviction  for  attempting  to  pass  a 
forged  instrument  upon  one  person  is  not 
a  htkT  to  a  prosecution  for  an  attempt  to 
pass  the  same  instrument  upon  another 
person,  at  a  different  time  and  place.  Burks 
V.  Sta.te,  24  Tex.  App.  326,  6  S.  W.  300. 

A  conviction  of  the  offense  of  receiving 
money  from  a  depositor  with  knowledge  of 
the  insolvency  of  the  bank  it  not  a  bar  to 
a  prosecution  for  havinff,  undar  the  tame 
circumstances,  received  the  monej  of  anoth- 
er depositor  on  the  same  day*  Com.  ▼• 
Hazlett,  14  Pa.  Super.  Ci.  852. 

That  a  banker  was  convieted  «f  tlM  crime 
of  having  received  a  certain  ram  from  one 
depositor,  knowing  that  his  bank  was  in- 
solvent, will  not  prevent  his  conviction  and 
punishment  for  having  received  a  deposit 
of  a  different  sum  from  another  depositor 
upon  the  same  day,  at  aibout  the  same  time, 
and  under  the  same  circumstances,  since  it 
is  manifest  that  he  could  not  have  been  con- 
victed on  the  first  indictment  by  the  evi- 
dence necessary  to  a  conviction  on  the  seo- 
ond.  Com.  v.  Rockafellow,  3  Pa.  Super. 
Ct.  591.  The  court  said:  "It  is  difficult 
to  perceive  how  the  taking  of  the  money  of 
A  at  one  time  can  be  regarded  as  an  inte- 
gral part  of  the  separate  act  of  taking  the 
money  of  B,  in  the  absence  of  A,  and  at  an- 
other time.  It  is  not  in  fact  or  in  effect, 
and  there  is  no  principal  of  law  to  sus- 
tain such  a  proposition.  That  the  receipt 
of  a  single  deposit  under  the  circumstances 
described  in  tne  statute  constitutes  a  com- 
plete  offense   cannot   be   doubted. 

Notwithstanding  certain  features  in  com- 
mon, there  is  no  relation  or  interdepend- 
ence between  such  an  act  and  the  receipt 
of  a  different  deposit  from  a  different  per- 
son at  a,  different  time.  One  cannot  be  in- 
cluded in  the  other  merely  by  reason  of  the 
knowledge  of  insolvency  common  to  both. 
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Neither  the  isBolvene^  of  the  bankeri  nor 
his  knowledge  of  it,  is  criminal;  they  are 
but  the  conditions  under  which  the  receipt 
of  a  deposit  is  declared  a  crime." 

iliat  slanderous  words  were  uttered  at 
the  same  time,  to  the  same  persons,  con- 
cerning two  persons,  does  not  make  the  of- 
fense one,  so  that  an  acquittal  of  the  charge 
of  slandering  one  person  would  be  a  bar  to 
a  prosecution  for  slandering  the  other.  Col- 
lins V.  State,  39  Tex.  Crim.  Rep.  30,  44  S. 
W.  846. 

A  conviction  of  "white  capping  "based  up- 
on the  sending  of  a  threatening  letter  to 
one  person  win  not  be  prevented  because  of 
the  conviction  of  the  accused  for  sending 
a  similar  letter  to  another  person,  although 
both  letters  were  mailed  at  one  and  the  same 
time.  Dunn  v.  State,  43  Tex.  Crim.  Rep. 
26,  63  S.  W.  671. 

The  fact  that  the  accused  was  convicted 
of  the  charge  of  persuading  a  certain  slave, 
the  property  of  one  person,  to  abscond  from 
his  master,  will  not  prevent  a  prosecution 
of  the  accused  for  persuading  another  slave, 
owned  by  another  master,  to  abscond,  al- 
though the  last  offense  may  have  been  com- 
mitted at  the  same  time  and  place  and  in 
the  same  manner  as  the  firs^  Smith  v. 
Com.  7  Gratt.  693. 

But  where  a  number  of  streets  are  pre- 
sented in  one  day  as  being  out  of  repair, 
a  conviction  on  an  indictment  for  neglect 
of  duty  in  failing  to  keep  one  of  the  streets 
in  repair  is  a  bar  to  a  prosecution  for  neg- 
lect of  duty  as  to  the  others.  State  v. 
Fayetteville,  6  N.  C.   (2  Murph.)   371. 

And  where  the  accused  had  in  his  posses- 
sion several  bank  bills  of  different  banks, 
which  were  taken  from  him  at  one  time,  it 
was  held  that  his  acquittal  on  the  charge 
of  having  one  of  them  in  his  possession 
was  a  bar  to  a  prosecution  fo»  having  the 
other  in  his  possession,  since  this  made  but 
one  offense.  People  v.  Van  Keuren,  6  Park. 
Crim.  Rep.  66. 

Under  a  statute  making  it  unlawful  to 
trade  with  a  slave  without  a  license,  it 
was  held  that  the  unlawful  purchase  at 
the  came  time  of  a  piece  of  bacon  from  each 
of  two  slaves  owned  by  the  same  master 
constituted  distinct  offenses,  making  the  ac- 
cused liable  to  two  prosecutions.  State  v. 
Fife,  1  Bail.  L.  1. 

And  the  prosecutor  was  not  required  to 
elect  where  an  indictment  contained  five 
counts,  each  of  which  charged  the  firing  of 
a  house  owned  by  a  different  person,  where 
it  appeared  that  the  houses  were  in  a  row 
and  burned  by  one  fire.  R.  v.  Trueman,  8 
Car.  &  P.  727. 

A  conviction  under  an  information  char- 
ging in  the  first  coimt  a  criminal  conspira- 
cy to  extort  money  from  a  certain  woman 
by  verbally  threatening  to  charge  her  with 
being  the  keeper  of  a  bawdy  house,  and  in 
the  second  count  charging  the  same  parties 
as  officials  of  the  city  with  criminal  con- 
spiracy in  their  official  capacity,  and  under 
color  of  their  offices,  to  threaten  and  op- 
press the  same  woman  in  order  to  extort 
money  from  her,  was  held  not  to  be  a  bar 
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to  a  prosecution  charging  the  same  parties 
with  maliciously  verbally  threatening  to 
accuse  another  woman  of  the  offense  ol 
keeping  a  bawdyhouse,  with  intcoit  to  ex- 
tort money  from  her,  although  the  acts 
were  part  of  a  general  conspiracy  against 
a  liirge  number  of  persons  maliciously  to 
accuse  them  of  being  keepers  of  bawdy- 
houses  and  gambling  houses,  in  order  to  ex- 
tort money.  Wallace  v.  State,  41  Fla.  547, 
26  So.  713.  The  court  said  that  while  the 
conspiracy  might  have  been  one  single  in- 
divisible transaction,  yet  the  accomplish- 
ment of  its  object  involved  distinct  acts 
against  different  individuals,  although  the 
acts  against  each  were  precisely  of  the  same 
nature. 

A  conviction  for  embezzling  a  quantity 
of  cotton  intrusted  to  the  defendant  by  one 
person  may  be  followed  by  a  conviction  for 
obtaining  money  from  another  person  by 
the  false  pretense  that  he  was  the  owner  of 
the  cotton,  the  general  principle  being  that 
a  former  trial  is  not  a  bar,  unless  the  first 
indictment  was  such  that  the  prisoner 
might  have  been  convicted  from  proof  of 
the  facts  set  forth  in  the  second,  indictment. 
State  V.  Faulkner,  39  La.  Ann.  811,  2  So. 
639. 

Every  act  of  betting,  even  at  the  same 
sitting,  is  a  distinct  offense  for  which  the 
defendant  is  liable  to  indictment  and  fine. 
Tomey  v.  State,  13  Mo.  465. 


b.  Constituting  eomrndsMon  of  distinct 

offenses. 

1.  Burglary  and  other  crimes. 

It  is  generally  held  that  where  the  crimes 
are  distinct  and  are  committed  by  different 
volitions,  conviction  for  one  is  not  a  bar  to 
a  prosecution  of  the  other,  although  both 
relate  to  the  same  transaction. 

Burglary  and  larcenv  are  distinct  offen- 
ses, and  a  conviction  ox  one  is  not  a  bar  to 
a  prosecution  for  the  other.  State  v.  Mar- 
tin, 76  Mo.  337,  4  Am.  Crim.  Rep.  86. 

The  crime  of  larceny  is  not  included  in 
that  of  burglary.  People  ▼.  Curtis,  76 
Cal.  67,  17  Pac.  941. 

Larceny  is  not  necessarily  included  in 
burglary,  like  manslaughter  in  murder, 
within  the  meaning  of  a  statute  providing 
that  the  defendant  may  be  found  guilty  of 
any  offense  the  commission  of  which  is  nec- 
essarily included  in  that  which  he  is 
charged  in  the  indictment.  People  v.  Gar- 
nett,  29   Cal.   622. 

If  a  man  feloniously  enters  a  house  in 
the  nighttime  with  intent  to  steal,  he  is 
guilty  of  burglary,  though  he  may  not  ac« 
complish  the  theft.  If  he  completes  the 
theft,  he  is  guilty  of  the  further  offense, 
and  may  by  statute  be  indicted  and  pun- 
ished for  both  burglary  and  larceny;  and 
he  may  be  charged  with  the  two  offenses 
separately  or  jointly  in  different  counts  of 
the  same  indictment.  Dodd  v.  State,  33 
Ark.  517;  Gantt's  Dig.  §§  1349,  1361. 

Entering   a  dwelling   house  with   intent 
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to  steal  was  held  in  State  v.  Shaw,  5  La. 
Ann.  342,  to  differ  from  larceny  in  name, 
character,  and  punishment,  it  being  an  en- 
tirely different  crime.  The  court  said  that 
the  evidence  necessary  to  support  an  accu- 
sation for  the  one  is  entirely  different  from 
the  evidence  necessary  to  support  an  in- 
dictment for  the  other,  which  affords  the 
true  test  to  judge  whether  a  plea  of  CMitre- 
fois  acquit  is  well  founded  or  not. 

Burglary  and  larceny  are  not  one  act  or 
transaction,  so  as  to  make  an  acquittal 
of  the  larceny  a  bar  to  a  prosecution  for 
the  burglary.  Gordon  v.  State,  71  Ala.  317. 
The  court  said  that  while  the  two  criminal 
acts  may  be  regarded  and  indicted  as  a  com- 
bined crime,  neither  enters  into  the  nature 
or  substance  of  the  other. 

Where,  after  a  burglary  was  completed, 
the  person  whose  house  was  entered  awoke 
and  was  shot,  it  was  held  that  the  bur- 
glary and  the  stealing  of  the  money,  .and  the 
shooting  were  not  one  transaction  in  pur- 
suance of  one  intent,  so  that  a  conviction 
under  the  indictment  for  the  shooting  would 
be  a  bar  to  a  prosecution  for  the  burglary, 
although  the  indictment  for  the  burglary 
alleged  the  felonious  entry,  and  also  the 
subsequent  occurrences,  to  illustrate  the  in- 
tent. Mann  v.  Com.  118  Ky.  67,  111  Am. 
St  Bep.  289,  80  &  W.  438. 

The  fact  that  burglary  and  larceny  were 
committed  at  the  same  time  does  not  con- 
stitute a  necessary  connection  between  the 
two  acts,  so  as  to  make  them  one  transac- 
tion in  law.  Sharp  v.  State,  61  Neb.  187, 
85  N.  W.  38,  16  Am.  Crim.  I^p.  462.  The 
court  says  that  a  burglary  may  exist  with- 
out any  larceny  having  been  committed; 
BO  may  a  larceny  have  existed  without  a 
burglary  having  been  committed.  It  is  nev- 
er necessary  to  prove  a  burglary  in  order 
to  establish  the  guilt  of  one  accused  of  the 
crime  of  larceny.  Nor  it  there  any  necessi- 
ty ever  to  prove  a  larceny  for  any  other 
purpose  than  to  show  intent  in  cases  of 
burglary. 

There  may  be  a  conviction  for  larceny 
and  also  for  entering  a  dwelling  with  intent 
to  steal,  although  the  two  acts  were  part  of 
the  same  enterprise.  Com.  v,  Peiffer,  9 
Phila.  693. 

A  conviction  of  petit  larceny  committed 
during  the  same  transaction  immediately 
after  entering  a  building  is  not  a  bar  to  a 
charge  of  burglary.  People  v.  Devlin,  143 
Cal.  128,  76  Pac.  900. 

A  conviction  of  larceny  will-  not  prevent 
a  prosecution  for  burglary  committed  for 
the  purposes  of  effecting  the  larceny.  Ter* 
ritory  v.  Willaxd,  8  Mont.  328,  21  Pac.  301 ; 
State  y.  Hooker,  146  N.  C.  681,  69  S.  £. 
866. 

A  conviction  of  petit  larceny  in  a  court 
having  no  jurisdiction  of  burglary  is  not  a 
bar  to  a  prosecution  for  burglary  commit- 
ted with  the  intention  to  commit  larceny. 
People  V.  McCloskey,  6  Park.  Crim.  Rep.  67. 

In  Wilson  v.  State,  24  Conn.  67,  it  was 
said  in  the  majority  opinion  that  a  convic- 
tion for  theft  is  not  a  bar  to  a  prosecution 
for  a  criminal  breaking  which  precedes  the 
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theft.  It  was  said  that  if  the  theft  waa 
not  a  constitutent  element  of  the  statutory 
offense,  the  accused  could  not  be  said,  by  a 
conviction  of  larceny,  to  have  been  in  jeop- 
ardy on  a  charge  of  breaking  with  intent  to 
steal.  If  he  had  committed  an  assault  and 
battery  after  making-  his  felonious  entry, 
he  might  with  equal  propriety  set  up  a 
conviction  for  that  misdemeanor  as  a  suiB- 
cient  defense  to  the  prosecution  for  the 
criminal  breaking. 

An  acquittal  of  the  charge  of  larceny  will 
not  prevent  a  prosecution  for  a  breaking 
and  entering,  based  on  the  same  facts,  since 
they  are  entirely  distinct  and  separate 
crimes.  State  v.  Ingalls,  98  Iowa,  728,  68 
N.  W.  446.  True,  said  the  court,  the  state 
might  have  shown  in  the  second  trial  that 
a  larqeny  was  in  fact  committed,  for  the 
purpose  of  showing  an  intent  to  break  and 
enter  the  building,  but  it  was  not  required 
to  do  this.  It  could  secure  a  conviction 
without  proving  a  larceny.  All  that  was 
needed  to  be  proved  in  this  connection  was 
the  breaking  and  entering  of  the  building 
with  intent  to  commit  larceny. 

In  People  v.  Smith,  67  Barb.  46,  it  is 
said '  that  a  conviction  for  larceny  com- 
mitted by  means  of  burglary  will  consti- 
tute a  bar  to  any  subsequent  trial  and  con- 
viction of  the  defendant  for  the  offense  of 
the  burglary  committed  at  the  same  time, 
since  it  is  all  one  transaction  and  con- 
stitutes but  one  felony,  although  a  com- 
pound one.  The  court  also  said:  "It  is 
laid  down  in  some  of  the  older  authorities 
that  an  acquittal  upon  an  indictment  for  a 
burglary  with  intent  to  commit  a  larceny, 
but  which  does  not  charge  the  commission 
of  a  larceny,  is  no  bar  to  a  subsequent  in- 
dictment for  the  larceny.  The  reason 
given  is,  that  the  defendant  could  not  have 
been  convic^d  of  the  larceny  on  the  'first 
indictment,  inasmuch  as  it  was  not  charged. 
.  .  .  But  if  the  first  indictment  for  the 
burglary  charges  the  commission  of  the 
larceny  also,  so  that  the  defendant  may  be 
convicted  of  the  larceny  if  the  proof  of  the 
burglary  is  insufficient  to  establish  that  of- 
fense, but  proves  the  other,  the  reason  of 
the  rule  fails,  and  the  rule  with  it.  The 
acquittal  would  then  be  a  bar  to  the  sub- 
sequent indictment  for  the  larceny.  But 
whatever  may  be  the  rule  in  regard  to  ac- 
quittals, there  cannot,  I  apprehend,  be  two 
convictions  for  separate  acts  constituting 
the  same  felony." 

An  acquittal  of  burglary  will  not  operate 
as  a  bar  to  an  indictment  for  larceny. 
Bowen  v.  State,  106  Ala.  178,  17  So.  335. " 

A  conviction  for  burglary  with  intent  to 
commit  larceny  will  bar  an  indictment  for 
the  larceny.  State  v.  De  Graffenreid,  9 
Baxt.  287. 

A  trial  for  larceny  may  not  follow  an  ac- 
quittal  or  conviction  of  burglary,  the  lar- 
ceny forming  a  part  of  the  same  transac- 
tion in  which  the  burglary  was  committed. 
Triplett  v.  Com.  84  Ky.  193,  1  S.  W.  84. 
The  court  said  that  without  the  intention 
to  commit  a  felony  the  mere  act  of  break- 
ing would  not,  at  common  law,  oonstituta 
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a  burglary;  and  when  the  intent  to  steal 
fs  charged  and  the  party  acquitted,  it  would 
seem  that  a  suMequent  indictment  for 
grand  larceny  with  the  same  facts  developed 
on  the  trial  would  be  placing  the  accused 
in  jeopardy  a  second  time  for  the  same  of- 
fense. The  weight  of  authority,  declared 
the  court,  ia  adverse  to  such  a  view  of  the 
question,  but  the  whole  reason  and  phi- 
losophy of  the  law,  as  well  as  justice  to  the 
accused,  require  a  different  ruling. 

In  Howard  v.  State,  8  Tex.  App.  447,  it 
was  held  that  a  conviction  of  the  charge  of 
burglary  with  intent  to  commit  theft  is 
not  a  bar  to  an  indictment  for  the  larceny. 
The  court  said:  In  view  of  the  evident 
intention  of  our  law  to  punish  both  offenses, 
we  are  of  the  opinion  that,  though  forming 
one  and  the  same  transaction,  the  offenses 
are  so  different  in  their  nature  and  char- 
acter as  that  they  become  exceptions  to  the 
general  rule  that  but  one  prosecution  can 
be  carved  out  of  the  same  subject-matter. 

But  it  was  held  that  an  acquittal  on  an 
indictment  for  burglary  and  larceny  may  be 
pleaded  to  an  indictment  for  larceny  of  the 
same  goods,  because,  upon  the  former  in- 
dictment, the  defendant  might  have  been 
convicted  of  the  larceny.  Davis  v.  State, 
3  Coldw.  77. 

And  in  State  v.  Christian,  30  La.  Ann. 
367,  where  the  accused  was  charged  in  one 
indictment  with  burglary  and  grand  lar- 
ceny, and  was  convicted  of  burglary,  it  was 
held  that  an  entry  of  a  nolle  prosequi  as 
to  a  charge  of  grand  larceny  would  not 
warrant  an  arrest  of  judgment. 

An  acquittal  of  the  charge  of  burglary 
with  intent  to  commit  a  larceny  is  not  a 
bar  to  a  prosecution  for  larceny.  State  v. 
Warner,  14  Ind.  572;  People  v.  Parrow,  80 
Mich.  567,  46  N.  W.  514. 

House  breaking  with  intent  to  commit 
larceny,  and  larceny,  are  distinct  offenses, 
and  both  offenses  may  be  punished.  Benton 
V.  Com.  91  Va.  782,  21  S.  E.  496. 

Various  reasons  have  been  given  for  al- 
lowing the  joinder  of  burglary  and  larceny 
in  a  single  count,  the  most  satisfactory 
of  which  seems  to  be  that  whether  the 
breaking  into  the  house  be  burglary  or  not 
depends  upon  the  intent;  and  the  act  of 
larceny  after  the  breaking  is  conclusive 
proof  of  the  intent  with  which  the  break- 
ing was  done.  The  larceny,  therefore,  is 
charged,  not  as  a  substantive  offense,  but 
as  demonstrating  the  burglarious  intent. 
The  jury  may  indeed  acquit  of  the  burglary 
and  convict  of  the  larceny,  but  a  general 
verdict  of  guilty  will  be  regarded  not  as 
a  conviction  of  two  offenses,  but  of  the 
burglary  alone,  and  the  larceny  charged 
will  be  deemed  indicative  of,  and  intended 
to  demonstrate,  the  animo  furandi  which 
goes  to  make  up  the  higher  crime.  Roberts 
V.  State,  65  Miss.  421. 

But  in  Roberts  v.  State,  14  Ga.  8,  58 
Am.  Dec.  628,  it  was  held  that  when  the 
prisoner  has  been  indicted  for  burglary 
with  intent  to  steal,  and  in  order  to  show 
such  intent  proof  is  made  that  the  taking 
was  with  violence  and  intimidation  from 
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the  person  of  the  owner,  a  plea  of  autrefois 
convict  is  good  to  an  indjctment  for  the 
robbery. 

In  Pat  V.  State,  116  Ga.  92,  42  S.  £. 
389,  16  Am.  Crim.  Rep.  290,  it  was  held 
that  an  acquittal  of  the  accused  upon  an 
indictment  for  burglary  would  not  support 
a  plea  of  autrefois  cLcquit  to  an  indictment 
for  receiving  stolen  goods  knowing  them  to 
be  stolen,  although  the  facts  in  the  burglary 
case  were  the  same  as  those  supporting  the 
indictment  for  receiving  stolen  property, 
the  two  offenses  involving  the  same  trans- 
action. 

An  acquittal  on  an  indictment  charging 
rape,  assault  with  intent  to  commit  rape, 
and  assault,  will  not  prevent  a  prosecution 
for  burglary  with  intent  to  commit  rape. 
Com.  v.  Duddy,  10  Kulp,  366. 

But  it  was  held  that  "a  defendant  con- 
victed of  rape  cannot  afterwards  be  tried 
for  burglary  committed  in  the  perpetra- 
tion of  the  rape.''  Com.  v.  Reed,  4  Lane. 
L.  Rev.  89,  cited  in  3  Brightly's  Dig.  (Pa.) 
3338. 

In  R.  V.  Gould,  9  Car.  k  P.  364,  after  the 
acquittal  of  the  accused  of  the  charge  of 
murder  committed  in  the  prosecution  of  a 
burglary,  he  was  convicted  of  the  burglary; 
but  Parke,  B.,  told  the  jury  that  if  the 
accused  had  been  indicted  for  burglary  with 
violence,  the  acquittal  would  have  been  an 
answer  to  the  allegation  of  violence,  since 
the  accused  might  have  been  convicted  of 
manslaughter,  or  even  of  assault  on  an  in- 
dictment for  murder. 

An  acquittal  of  a  charge  of  robbery  is 
not  a  bar  to  an  indictment  for  burglary 
with  intent  to  murder,  and  the  state  will 
not,  on  the  second  trial,  be  estopped  by  such 
acquittal  from  proving  any  of  the  facts 
connected  with  the  crime  charged  in  the 
second  indictment,  although  much  of  the 
evidence  was  introduced  on  the  trial  of  the 
first  charge.  Nagel  v.  People,  229  111.  598, 
82  N.  E.  315. 

Ajbl  acquittal  of  the  charge  of  burglary 
by  entering  by  means  of  a  window  a  room 
on  the  second  floor  of  a  house,  for  the  pur- 
pose of  taking  property  of  one  person,  is 
not  a  bar  to  a  prosecution  for  robbery  com- 
mitted on  the  ground  floor,  against  an- 
other person,  this  part  of  the  house  being 
entered  through  a  door,  although  the  two 
occurrences  might  take  place  as  soon  as  a 
person  could  pass  from  the  upper  ^story  to 
the  lower  one.  People  v.  Kerm,  8  Utah, 
268,  30  Pac.  988. 

Where  the  effect  of  a  statute  was  to  per- 
mit separate  offenses  of  the  same  class  and 
growing  out  of  the  same  transaction  to  be 
joined  in  one  indictment  in  separate  counts, 
it  was  held  that  the  court  might  sentence 
a  person  for  both  burglary  and  larceny 
charged  in  separate  counts,  although  being 
part  of  the  same  act.  Ex  parte  Peters,  2 
McCrary,  403,  12  Fed.  461.  The  court  said 
that  according  to  the  great  weight  of  au- 
thority it  may  be  regarded  as  settled  that 
a  person  who  breaks  and  enters  a  house 
with  intent  to  steal  therefrom,  and  actually 
*  steals,  may  be  punished  under  separate  in- 
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dictments  for  two  offenses  or  one,  at  the . 
election  of  the  power  prosecuting  him.  I 
Citing  1  Bishop,  Crira.  Law,  §  1062. 

Where,  as  in  Pennsylvania,  the  jury,  on 
acquitting  the  defendant,  may  convict  him 
of  an  attempt  to  commit  the  same  crime,  it 
was  held  that  an  acquittal  of  the  charge 
of  larceny  was  a  bar  to  a  prosecution  on  an 
indictment  charging  in  one  count  the  break* 
ing  and  entering  the  prosecutor's  dwelling 
house  with  intent  to  steal,  and  in  another 
count  with  wilfully  and  maliciously,  with- 
out breaking,  entering  said  dwelling  house 
with  like  intent.  Com.  v.  Tadrick,  1  Pa. 
Super.  Ct.  555. 

in  Smith  v^  State,  22  Tex.  App.  350,  3 
S.  \V.  238,  it  was  held  that  a  statute  pro- 
viding that  '4f  a  house  be  entered  in  such 
manner  as  that  the  entry  comes  within  the 
definition  of  burglary,  and  the  person 
guilty  of  such  burslary  shall,  after  so  en- 
tering, commit  theft,  or  any  other  offense, 
he  shall  be  punished  for  burglary  and  also 
for  whatever  offense  is  so  committed"  (Tex. 
Crim.  Code,  art.  712),  is  not  unconstitu- 
tional on  the  theory  that  it  renders  nuga- 
tory the  provision  against  being  put  twice 
in  jeopardy.  To  the  same  effect.  Rust  v. 
State,  31  Tex.  Crim.  Rep.  75,  19  8.  W. 
763. 

Under  Texas  statutes  relating  to  burglary 
and  larceny.  Penal  Code,  §§  712  and  713, 
a  conviction  for  the  one  crime  is  not  a  bar 
to  a  prosecution  for  the  other.  Loakman  v. 
State,  32  Tex.  Crim.  Rep.  563,  25  S.  W.  22. 

A  prosecution  for  burglary  is  not  pre- 
vented by  a  conviction  for  theft  committed 
as  part  of  the  same  transaction.  Fielder 
V.  State,  40  Tex.  Crim.  Rep.  184,  49  S.  W. 
376. 

The  fact  that  the  accused  has  been  ac- 
quitted of  the  charge  of  attempting  to  com- 
mit rape  will  not  prevent  his  being  con- 
victed for  attempt  at  burglary  for  the  pur- 
pose of  committing  rape.  Byas  v.  State,  41 
Tex.  Crim.  Rep.  51,  96  Am.  St.  Rep.  762, 
51  S.  W.  923. 

Acquittal  of  theft  of  goods  taken  by 
means  of  a  burglary  will  not  prevent  a 
prosecution  for  the  burglary.  Wallace  v. 
State,  57  Tex.  Crim.  Rep.  354,  123  8.  W. 
135. 

So,  a  person  after  conviction  for  burglary 
may  be  convicted  of  an  assault  with  intent 
to  commit'  burglary,  and  which  preceded 
the  burglary.  Adams  v.  State,  —  Tex. 
Crim.  Rep.  — ,  62  S.  W.  1059. 

Section  393  of  the  Penal  Code  of  Min- 
nesota provides:  "A  person  who,  having 
entered  a  building  under  such  circum- 
stances as  to  constitute  burglary  in  any 
degree,  commits  any  crime  therein,  is 
punishable  therefor  as  well  as  for  the  bur- 
glary,  and  may  be  prosecuted  for  each  crime 
separately."  State  v.  Hackett,  47  Minn. 
425,  28  Am.  St  Rep.  380,  50  N.  W.  472. 

2.  Forgery  and  counterfeiting  and  ut- 
tering. 

-  So  it  is  held  that  an  acquittal  of  forging 
a  writing  is  not  a  bar  to  an  indictment  for 
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uttering  it.  Harrison  v.  State,  36  Ala.  248 ; 
Preston  v.  State,  40  Tex.  Crim.  Rep.  72, 
48  S.  W.  581. 

The  evidence  which  will  support  an  in- 
dictment for  publishing  will  not  be  suffi- 
cient for  a  conviction  on  an  indictment  for 
forgery.  State  v.  Barrett,  121  La.  1058,  46 
So.   1016. 

Conviction  of  the  charge  of  for^ry  is 
not  a  bar  to  a  prosecution  for  uttermg  the 
forged  instrument,  since  the  accused  could 
not  have  been  in  jeopardy  on  the  first  trial 
for  the  uttering  of  the  instrument.  Red- 
dick  V.  State,  31  Tex.  Crim.  Rep.  587,  21 
S.   W.  684. 

An  acquittal  of  the  crime  of  uttering  is 
not  a  bar  to  a  prosecution  for  forging  the 
same  instrument  under  a  statute  providing 
that  "if  any  person  utter  and  publiah  as 
true  .  .  .  any  instrument  in  writing 
mentioned  in  the  preceding  section  (that 
defining  forserv),  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited,  with 
intent  to  defraud,*'  he  shall  be  punished 
accordingly.  State  v.  Blodgett,  143  Iowa, 
578,  121  N.  W.  685.  The  court  said  that 
if  the  writing  is  of  the  kind  enumerated  in 
the  preceding  section,  and  it  false,  it  is 
sufficient  as  an  instrument  with  which  to 
commit  the  offense  of  uttering  and  pub^ 
lishing  as  true,  and  to  establish  the  latter 
offense  it  is  not  essential  to  prove  by  whom 
it  was  made,  or  with  what  intent.  Mani- 
festly, then,  ac(|uittal  of  the  crime  of  ut- 
tering and  publishing  as  true  doea  not  in- 
volve a  finding  that  the  instrument  al- 
lied to  have  been  passed  waa  forged. 

Acquittal  of  forgery  ia  not  a  bar  to  a 
prosecution  for  ut&ring  the  forsed  instru- 
ment, where  the  statut^  make  the  offenses 
distinct,  and  fix  separate  penalties  for  each. 
The  court  said  that  even  if  it  were  admitted 
that  a  person  could  be  prosecuted  but  once 
for  the  same  transaction  or  for  offenses 
growing  out  of  the  same  transaction,  that 
rule  does  not  apply  to  the  charges  of 
forgery  and  passing  of  forged  instruments, 
because  they  are  not  one  and  the  same 
transaction,  since  the  instrument  must  be 
forged  before  it  can  be  uttered.  Hooper  v. 
State,  30  Tex.  App.  412,  28  Am.  St.  Rep. 
926,  17  S.  W.  1066. 

But  under  a  statute  providing  that  a 
conviction  for  forgery,  uttering  a  forged  in- 
strument, or  att^pting  to  utter  a  forged 
instrument,  shall  be  a  bar  to  any  other 
prosecution  based  on  the  same  transaction 
or  the  same  forged  instrument,  etc.,  an  ac- 
quittal of  passing  a  forged  instrument  is 
not  a  bar  to  a  prosecution  for  forging  the 
same,  since  the  statute  applies  to  a  con- 
viction only.  Green  ▼.  State,  36  Tex.  Crim. 
Rep.  109,  35  S.  W.  971. 

And  acquittal  of  the  offense  of  forging 
and  counterfeiting  indorsements  on  a 
promissory  note  made  by  the  defendant,  on 
the  merits,  was  held  a  bar  to  a  prosecution 
for  having  uttered  and  published  as  true 
the  same  note,  the  only  controversy  in  ques- 
tion in  either  case  being  whether  the  in- 
dorsements were  genuine.  People  t.  Allen, 
\  1  Park.  Crim  Rep.  445. 


I90D. 


HUGHES  V.  COMMONWEALTH. 


731 


Under  art.  549a  of  the  Texas  Penal  Code 
it  is  only  in  the  case  of  a  conYiction  for 
forging  an  instrument  that  the  prosecution 
for  uttering  the  same  instrument  will  be 
barred,  and  hence  an  acquittal  of  the  for- 
gery is  not  a  bar  to  an  indictment  for  the 
uttering.  Preston  v.  State,  41  Tex.  Crim. 
Rep.  300,  63  S.  W.  127,  rehearing  denied 
in  41  Tex.  CrinL  Rep.  313,  63  S.  W.  881. 

A  charge  of  forgery  is  not  included  in  a 
charge  of  uttering  the  forged  instrument, 
so  that  an  acquittal  of  the  latter  charge 
will  stand  as  a  bar  to  a  prosecution  for  the 
forgery,  neither  is  it  correct  to  say  that  the 
proof  to  sustain  one  charge  is  the  same  as 
would  be  required  to  support  the  other. 
Beyerline  ▼.  State,  147  Ind.  125,  45  N.  E. 
772. 

For^ry  is  not  an  essential  ingredient  of 
the  crime  of  uttering  and  having  in  one's 
possession  a  forged  note,  so  as  to  make  an 
acquittal  of  the  charge  of  uttering  a  bar 
to  a  prosecution  for  the  forgery.  State 
V.  Williams,  152  Mo.  115,  75  Am.  St  Rep. 
441,  53  S.  W.  424. 

3.  Conspiracy      and     .the      completed 

crime* 

On  a  prosecution  for  conspiracy  to  com- 
mit a  crime  which  has  been  consummated 
by  the  overt  act,  the  question  most  fre- 
quently raised  has  been  whether  the  offense 
of  conspiracy  was  merged  in  the  completed 
crime  so  as  tojprevent  a  prosecution  for  the 
conspiracy.  Where  the  two  offenses  are 
not  attempted  to  be  so  merged,  the  ques- 
tion remains  whether  the  acquittal  or  con- 
viction of  the  one  will  amount  to  a  bar  to 
the  prosecution  for  the  other. 

For  example,  in  holding  that  a  con- 
spiracy to  commit  a  misdemeanor  was  not, 
by  the  accomplishment  of  the  act,  merged 
in  the  latter  crime,  the  court  said  that 
whether  the  defendants  could  afterwards 
be  indicted  for  the  other  offense  was  ex- 
tremely doubtful.  If  the  overt  act,  the  ac- 
tual conomission  of  the  offense,  was  set 
forth  in  the  indictment,  it  would  be  but 
reasonable  that  the  prisoner  should  avail 
himself  of  such  trial  on  a  charge  of  the 
actual  commission  of  the  offense.  Com.  v. 
McQowan,  2  Pars.  Sel.  £q.  Gas.  341. 

It  would  seem  that  if  the  conspiracy  to 
commit  a  crime  and  the  crime  when  com- 
mitted had  not  merged,  acquittal  or  con- 
viction for  the  one  would  not  bar  prose- 
cution for  the  other. 

It  State  V.  Crofford,  133  Iowa,  478,  110 
N.  W.  921,  it  is  said,  however,  that  the  con- 
spiracy to  commit  a  crime  and  the  crime  it- 
self are  distinct  offenses,  and  that  the  ac- 
quittal of  one  is  not  a  bar  to  a  prosecu- 
tion for  the  other. 

The  act  of  conspiracy  to  commit  larceny, 
and  the  act  of  larceny,  are  different  and 
distinct  offenses,  and  the  conviction  or  ac- 
quittal of  one  cannot  be  pleaded  in  bar  to 
an  indictment  for  the  other.  Davis  v.  Peo- 
ple, 22  Golo.  1,  43  Pac.  122. 

An  indictment  charging  one  with  con- 
spiring to  utter  false  naturalization  cer- 
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tificates  charges  an  offense  different  from 
the  offense  of  uttering  such  certificates. 
Berkowits  v.  United  States,  35  C.  C.  A. 
379,  93  Fed.  452.  The.  court  said  that  an 
uttering  of  false  certificates  of  naturaliza- 
tion was  no  part  of  the  offense  of  con- 
spiracy, nor  was  it  necessarily  included  in 
that  offense.  The  act,  to  effect  the  object 
of  a  conspiracy,  need  not  be  an  act  of  all 
the  conspirators,  but  of  any  one  or  more  of 
them.  A  conviction  of  one  on  a  charge  of 
conspiracy  to  utter  a  false  certificate  of 
naturalization  does  not  show  that  he  ut- 
tered such  certificate.  It  may  have  been 
uttered  solely  by  a  co-conspirator.  So,  an 
acquittal  of  one  on  such  a  charge  is  not 
in  the  least  inconsistent  with  his  having 
uttered  such  a  certificate.  There  may  have 
been  a  failure  to  prove  a  conspiracy.  The 
evidence  on  which  he  was  convicted  or  ac- 
quitted on  a  charge  of  conspiracy  may  be 
wholly  immaterial  in  a  subsequent  prose- 
cution for  uttering  such  a  certificate,  as 
not  tending  either  to  support  a  conviction 
or  to  secure  an  acquittal. 

An  acquittal  of  a  conspiracy  to  induce 
a  railroad  company  to  give  rebates  is  not 
a  bar  to  a  prosecution  for  inducing  ship- 
pers to  receive  them.  Thomss  v.  United 
States,  17  L.R.A.(N.S.)  720,  84  C.  C.  A. 
477,  16G  Fed.  897.  The  court  said  that 
notwithstanding  the  similarity  of  the  evi- 
dence introduced  in  support  of  the  defense 
of  the  two  prosecutions,  the  olFenses 
charged  in  the  two  indictments  were  totally 
different  as  a  matter  of  law. 

An  acquittal  of  the  charge  of  compelling 
a  woman  to  be  defiled  against  her  will  is 
not  a  good  plea  in  bar  of  a  prosecution  for 
the  offense  of  conspiracy  to  injure  the  same 
woman,  and  to  do  an  act  injurious  to  the 
public  morals  by  the  same  act.  State  v. 
Brown,  95  Iowa,  381,  64  N.  W.  277. 

Conviction  of  a  burglary  as  a  principal 
will  not  bar  a  prosecution  for  conspiracy 
to  commit  the  burglary,  where  the  Code 
declares  that  the  offense  of  conspiracy  is 
complete  if  two  or  more  persons  positively 
agree  between  themselves  to  commit  bur- 
glary, though  the  burglary  is  not  com- 
mitted. But  the  court  said  that  if,  to 
convict  the  defendant  as  an  accomplice, 
it  had  to  rely  on  evidence  of  facts  con- 
stituting the  conspiracy,  this  would  bar  an 
indictment  for  the  conspiracy.  Whitford 
V.  State,  24  Tex.  App.  489,  5  Am.  St.  Rep. 
896,  6  S.  W.  637. 

An  acquittal  of  the  charge  of  larceny  is 
not  a  bar  to  the  charge  of  conspiracy  to 
commit  the  same  larceny.  State  v.  Sias, 
17  N.  H.  668. 

A  prosecution  for  conspiracy  to  commit 
a  cattle  theft  is  not  barred  by  an  acquittal 
of  the  charfle  of  the  theft.  Bailey  v.  State, 
42  Tex.  Crim.  Rep.  289,  69  S.  W.  900. 

An  acquittal  of  the  charge  of  having  been 
present,  aiding  and  abetting  in  a  murder, 
IS  not  a  bar  to  a  prosecution  charffing  the 
accused  with  being  an  accessory  before  the 
fact  in  respect  to  the  same  murder.  R. 
V.  Birchenough,  1  Moody,  C.  C  477«  7  Car.| 
ft  P.  575. 
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A  perfon  is  not  twiee  pot  in  jeopmrdy  by 
rtmmm  of  the  fact  that,  after  beLng  eon- 
Tict«d  hf  a  eoDrt^martial  of  eonspiracj  to 
defraud  the  United  States,  and  alao  of  the 
causing  of  false  and  fraudulent  claims  to 
be  made  against  the  United  States,  the 
sentence  imposed  upon  him  is  greater  than 
the  court-martial  could  inflict  on  conTic- 
tion  of  either  one  of  the  offenses  charged, 
taken  singly,  since  each  is  a  distinct  of- 
fense, altboagh  growing  out  of  the  same 
transaction.  Carter  ▼.  McClaughry,  183  U. 
8.  365,  4d  L.  ed.  23«,  22  Sup.  Ct  Rep.  181. 

And  in  Rose  ex  rel.  Carter  ▼.  Roberts,  40 
C.  C.  A.  199,  99  Fed.  948,  it  is  said  that 
Congress  can,  if  it  sees  fit,  carve  oat  two 
or  more  offenses  from  a  single  criminal 
transaction,  and  impose  cumulattTC  punish- 
men ts  for  the  different  offenses;  and  that  a 
court-martial  may  convict  a  soldier  of  sev- 
eral offenses  arising  out  of  the  single  trans- 
action. 

4.  iissflifff;  earring  concealed  loeop- 

Ofl* 

A  conviction  for  an  assault  and  battery 
with  a  weapon  is  not  a  bar  to  a  prosecu- 
tion for  carrying  a  pistol  concealed  upon 
the  person,  on  the  theory  that  the  offenses 
were  based  upon  the  same  acts,  the  assault 
being  committed  with  the  pistol  which  the 
defendant,  at  that  time,  had  concealed  about 
his  person.  Brown  v.  State,  141  Ala.  80, 
37  So.  408. 

In  State  v.  Hall,  50  Ark.  30,  6  S.  W.  20. 
it  was  held  error  to  quash  an  indictment 
for  carrying  a  pistol  because  another  in- 
dictment charged  the  accused  with  murder, 
both  indictments  referring  to  the  same 
transaction. 

Conviction  for  the  offense  of  carrying  a 
deadly  weapon,  concealed  or  openly,  with 
intent  to  injure  another,  is  not  a  bar  to  a 
prosecution  for  drawing  or  threatening  to 
use  such  weapon.  Davidson  v.  State,  99 
Ind.  366. 

Conviction  of  the  charge  of  assault  with 
a  deadly  weapon  will  not  stand  in  the  way 
of  a  prosecution  for  carrying  a  concealed 
weapon.  State  v.  Robinson,  116  N.  C.  1046, 
21  S.  E.  701. 

A  conviction  of  the  charge  of  shooting 
an  officer  is  not  a  bar  to  a  prosecution  for 
carrying  the  same  pistol  with  which  the 
shooting  was  done,  where  the  act  of  carry- 
ing was  complete  before  he  was  confrontod 
by  the  officer.  State  v.  Parker,  13  Lea,  225. 
The  court  said,  however,  that  he  could  not 
be  convicted  for  the  separate  offense  of 
carrying  the  pistol  at  the  time  he  did  the 
shooting. 

The  unlawful  carrying  of  a  pistol  is  not 
such  a  part  and  parcel  of  the  offense  of 
assault  with  intent  to  murder  that  a  con- 
viction for  the  carrying  of  the  weapon  will 
be  a  bar  to  a  prosecution  for  the  assault. 
Thomas  v.  State,  40  Tex.  36.  The  court, 
after  quoting  the  rule  laid  down  by  Whar- 
ton, Crim.  Law,  §§  665,  566,  that  "when 
the  evidence  necessaary  to  support  the  sec- 
ond indictment  would  have  been  sufficient 
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to  procure  a  legal 

the  plea  is  generally  good,"  aad  this 
although  the  first  trial  was  for 
demeanor  and  the  second  for  a  IcIobt.  said: 
"^nt  we  do  not  ondentaad  from  this  that 
the  first  charge  and  trial  might  have  been 
for  a  misdemeanor,  of  which  tke  aeeased 
could  not  have  been  convicted  am  the  ia- 
dictment  for  the  seeond,  as  for  an  offcaoe 
of  a  different  natnfe,  and  Bot  emt  Berely 
differing  in  degree." 

That  the  accused  was  aeq[iiitted  of  tte 
charge  of  assault  with  intoit  to  murder 
will  not  prevent  a  piosccotion  for  carry- 
ing a  pistol,  although  the  oeeasioB  on 
which  the  alleged  assault  was  committed 
was  the  very  oecaaion  on  which  the  defend- 
ant had  the  pistoL  Woodroe  t.  State,  50 
Tex.  Crior^Rep.  212,  96  S.  W.  30.  To  the 
same  c#M^  Ford  v.  State,  —  To.  Crisk. 
Rep.  -^,  W9  S.  W.  918. 

The  fact  tiiat  one  has  been  convicted  of 
a  disturbance  of  the  peace  by  going  near 
a  private  residence  and  displaying  a  dead- 
ly weapon  will  not  prevent  his  being  fined 
for  carrying  the  same  weapon,  since  the  of- 
fense of  carrying  was  complete  before  the 
weapon  was  displayed.  Nichols  v.  State, 
37  Tex.  Crim.  Rep.  616,  40  &  W.  502. 

5.  Miscellaneous  offenses. 

The  offense  of  assault  and  battery  and 
the  offense  of  unlawful  assembly  or  riot  are 
distinct  offenses,  neither  including  the 
other,  so  that  a  person  may  commit  either 
without  committing  the  other.  Neverthe- 
less, the  same  acts  may  sometimes  con- 
stitute both  offenses.  When  they  do,  the 
offenses  are  still  different,  though  the  acts 
are  the  same;  and  the  perpetrator  of  the 
acts  may  be  punished  twice. — once  for  esch 
offense.  State  v.  Jellison,  104  Me.  281.  71 
Atl.  716. 

In  State  v.  Ingles,  3  N.  C.  (2  Hayw.)  4, 
a  conviction  for  assault  and  battery  was 
held  a  bar  to  a  prosecution  for  a  riot,  based 
on  the  same  facts.  The  court  said  that  the 
state  cannot  divide  an  offense  consisting  of 
several  trespasses  into  as  many  indictments 
as  there  are  acts  of  trespass  that  would 
separately  support  an  indictment,  and  after- 
wards indict  for  the  offense  compounded  of 
them  all;  as.  for  instance,  just  to  indict 
for  an  asfiault,  then  for  a  battery,  then  for 
imprisonment,  then  for  a  riot,  then  for 
mayhem,  etc.,  but  upon  an  indictment  for 
any  of  these  offenses  the  court  will  inquire 
into  the  concomitant  facts,  and  receive  in- 
formation thereof  by  way  of  agi^ravating 
the  fine  or  punishment,  and  win  propor- 
tion the  same  to  the  nature  of  the  offense, 
as  enhanced  by  all  these  circumstances,  and 
no  indictment  will  afterwards  lie  for  any 
of  these  separate  acts  done  at  the  same 
time. 

In  State  v.  Lindsay,  61  N.  C.  (Phill.  L.) 
468,  it  was  held  that  a  conviction  for  a 
riot  was  a  bar  to  a  prosecution  for  assault 
and  .battery,  where  the  assault  was  proved 
on  the  trial  for  riot. 

An  assault  is  not  necessary  to  constitute 
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«  riot,  nor  are  the  ingredients  of  a  riot 
necessary  to  constitute  an  assault.  United 
States  V.  Peaco,  4  Cranch.  C.  C.  601,  Fed. 
Cas.  No.  16,018. 

In  Com.  V.  Kinney,  2  Va.  Cas.  130,  a 
plea  of  a  conviction  for  assault  and  bat- 
tery on  one  person  was  received  in  bar  of  a 
prosecution  for  riot  and  the  beating  of  the 
same  person. 

A  conviction  for  a  breach  of  the  peace  is 
not  a  bar  to  a  prosecution  for  the  greater 
offense  of  riot,  growing  out  of  tlie  same 
facts.    Hurd  v.  State,  2  Root,  386. 

A  conviction  for  assault  is  not  a  bar  to 
a  conviction  for  a  riot,  although  the  assault 
may  be  given  in  evidence  upon  a  prosecu- 
tion for  the  riot.     United  States  v.  Peaco, 

supra. 

Jn  Freeland  v.  People,  16  111.  380,  it  is 
said  that  it  is  evident  that  a  riot  may  em- 
brace u.ii  assault  und  batterv,  and  that  the 
necessary  difference  between  them  consists 
in  this;  that  two  or  more  persons  must  be 
engaged  in  the  unlawful  act  to  constitute 
a  riot,  while  but  one  need  be  to  constitute 
assault  and  battery.  The  facts,  therefore, 
in  each  are  not  necessarily  the  same,  nor 
are  the  two  offenses  the  same  in  law.  In 
Illinois  one  is  punished  on  prosecution  be- 
fore a  justice  of  the  ])eace  by  fine  only, 
the  other  on  indictment  in  the  circuit  courts, 
by  fine  or  imprisonment;  and  on  trial  of 
such  indictment,  no  conviction  can  be  had 
of  assault  and  battery,  nor  on  trial  of  such 
prosecution  for  assault  and  battery  can 
there  be  a  conviction  of  riot. 

In  Skidmore  v.  Bricker,  77  111.  164,  it 
was  said  that  a  prosecution  of  two  per- 
sons for  assault  and  battery  would  not  bar 
a  proceeding  against  them  for  a  riot,  grow- 
ing out  of  the  same  facts. 

In  Scott  v.  United  States,  Morris  (Iowa) 
142.  it  was  held  that  evidence  of  the  con- 
viction of  a  person  for  assault  and  battery 
was  not  admissible  in  bar  of  a  prosecution 
on  an  indictment  for  a  riot,  growing  out 
of  the  same  facts.  The  court  said  that  the 
second  punishment  sought  to  be  inflicted 
was  for  a  different  offense  from  the  first, 
that  the  greater  included  the  less,  and  that 
the  punishment  for  a  riot  would  be  a  de- 
fense against  a  prosecution  for  assault  and 
battery,  but  not  vice  versa.  That  if  the 
rule  sought  to  be  established  were  correct, 
then  downright  murder  might  often  escape 
with  punishment  for  a  mere  assault  and 
battery. 

A  conviction  for  a  breach  of  the  peace  is 
not  a  bar  to  a  subsequent  prosecution  for 
assault  and  battery  constituting  a  part  of 
the  transaction.  Com.  v.  Hawkins,  11  Bush, 
603,  1  Am.  Crim.  Rep.  65. 

A  conviction  for  breach  of  the  peace  by 
assault  and  battery  is  no  bar  to  an  indict- 
ment for  an  assault  and  battery,  based  on 
the  same  facta.  Com.  v.  Miller,  5  Dana, 
320. 

A  fine  for  a  breach  of  the  peace,  assessed 
imder  a  statute  for  suppressing  riots,  routs, 
unlawful  assemblies,  and  breaches  of  the 
peace,  is  a  legal  bar  to  a  subsequent  in- 
dictment against  the  same  party  for  an  as- 
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sault  and  battery.  Com.  ▼.  Foster,  3  Met. 
(Ky.)    1. 

Conviction  for  a  breach  of  the  peace  is  a 
bar  to  a  prosecution  for  an  assault  and  bat- 
tery, based  on  the  act  constituting  the 
breach  of  the  peace.  Com.  v.  Bright,  78 
Ky.  238. 

Conviction  for  a  breach  of  the  peace  for 
engaging  in  a  fight  with  another  was  held 
to  be  a  bar  to  an  indictment  for  assault 
and  battery  by  beating  anothei  with  a 
stick,  based  on  the  same  facts.  Com.  y. 
Gill,  28  Ky.  L.  Rep.  879,  90  S.  W.  605. 

In  State  v.  Townsend,  2  Harr.  (Del.)  543, 
it  was  held  that  a  conviction  of  the  charge 
of  riot  could  not  be  followed  by  an  indict- 
ment for  disturbing  a  religious  meeting, 
both  indictments  being  based  on  the  same 
transaction,  since  the  latter  offense  was 
necessarily  included  in  the  former. 

A  conviction  of  drunkenness  and  swear- 
ing in  a  public  place  is  not  a  bar  to  a  prose- 
cution for  disturbing  religious  worship  at 
the  same  time  and  place,  when  the  evidence 
shows  that  the  worship  was  disturbed  by 
other  means.  Ball  v.  State,  67  Miss.  358, 
7  So.  353. 

An  acquittal  of  the  charge  of  attempting 
to  provoke  a  certain  person  to  commit  an 
assault  and  battery  upon  another  is  not 
a  bar  to  a  prosecution  for  an  unlawful  at- 
tempt to'  commit  a  violent  injury  on  the 
person  of  another,  since  it  is  apparent  that 
the  offenses  are  essentially  different  in 
character,  the  latter  being  an  offense 
against  the  person,  and  the  former  an  of- 
fense against  the  public  peace.  Miller  v. 
State,  33  Ind.  App.  509,  71  N.  E.  248. 

A  conviction  for  assault  and  battery  is 
not  a  bar  to  a  prosecution  for  kidnapping, 
since  the  offenses  are  distinct,  and  the  evi- 
dence required  to  support  the  one  will  fall 
far  short  of  establishing  the  other.  State 
V.  Stewart,  11  Or.  52,  4  Pac.  128. 

Conviction  of  assault  with  intent  to 
murder  a  person  is  not  a  bar  to  a  prosecu- 
tion for  a  threat  to  take  the  life  of  the  same 
person,  though  based  on  the  same  trans- 
action.   Lewis  y.  State,  1  Tex.  App.  323. 

The  striking  of  a  woman  who  was  en- 
deavoring to  protect  her  son  from  a  beating 
he  was  receiving  from  several  assailants  is 
not  part  of  the  original  affray,  so  as  to 
make  a  conviction  for  the  affray  a  bar  to  a 
prosecution  for  the  assault  on  the  mother. 
State  V.  Parish,  8  Rich.  L.  322. 

A  conviction  for  violating  an  ordinance 
by  disturbing  the  good  order  and  quiet  of 
a  town  by  fighting  will  not  prevent  a  prose- 
cution by  the  state  for  an  assault,  since 
the  offense  for  which  the  defendant  was 
convicted  differed  from  the  assault  for 
which  he  was  indicted.  State  v.  Taylor, 
133  N.  C.  755,  46  S.  E.  6. 

A  conviction  for  being  drunk  in  a  pub- 
lic place  cannot  be  interposed  as  a  bar  to  a 
prosecution  for  disturbing  the  peace,  grow- 
ing out  of  the  same  transaction,  since  the 
offenses  are  different,  requiring  different 
evidence  to  support  each.  Mitchell  v.  State, 
48  Tex.  Crim.  Rep.  533,  89  S.  W.  645. 

Conviction   of   an   affray   is  a   bar   to   a 
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prosecution  for  assault  and  battery  ffrow- 
ing  out  of  the  same  facts,  the  first  charge 
necessarily  including  the  latter.  State  v. 
Stanly,  49  N.  C.  (4  Jones,  L.)  290. 

Conviction  for  assault  with  a  deadly 
weapon  is  not  a  bar  to  a  prosecution  for 
attempt  to  commit  robbery,  although  they 
relate  to  the  same  transaction.  People  v. 
Bentley,  77  Cal.  7,  11  Am.  St.  Rep.  225,  18 
Pac.  799. 

Conviction  of  assault  with  intent  to  mur- 
der will  prevent  a  prosecution  for  robbery, 
based  on  the  same  transaction,  since  the 
robbery  could  not  be  sustained  without 
proof  of  the  same  assault,  llerera  v.  State, 
35  Tex.  Crira.  Rep.  607,  34  8.  W.  943. 

A  conviction  for  an  assault  upon  a  cer- 
tain person  with  a  deadly  weapon,  with  in- 
tent to  rob,  will  not  prevent  a  conviction 
for  a  robbery  of  the  same  |)ersou,  based 
upon  the  same  facts.  State  v.  Caddy,  15 
S.  D.  167,  91  Am.  St.  Rep.  606,  87  N.  W. 
927. 

In  State  v.  Helveston,  38  La.  Ann.  314, 
a  plea  in  bar  of  a  prosecution  for  assault 
with  a  dangerous  weapon,  with  intent  to 
commit  murder,  and  indicting  a  wound  less 
than  mayhem,  that  the  defendant  had  been 
tried  on  a  charge  of  robbery  on  the  same 
person,  and  at  the  same  time  and  place, 
and  on  the  same  facts,  and  that  he.had  been 
convicted  of  larceny,  was  held  not  good. 
The  court  said  that  the  verdict  of  the  jury 
on  the  trial  for  robbery  showed  that  in 
their  belief  the  violence,  if  any,  was  not 
immediately  connected  with  the  oflfense  of 
larceny  which  they  found  against  tlie  de- 
fendant. Hence  it  was  clear  that  they  did 
not,  as  they  could  not,  pretend  to  acquit 
the  defendant  of  an  assault  with  intent  to 
murder  and  inflicting  a  wound  less  than 
mayhem. 

A  conviction  of  robbery  is  a  bar  to  a 
prosecution  for  assault  with  intent  to  mur- 
der the  person  robbed,  if  the  same  violence 
and  the  asbault  are  relied  upon  in  both 
cases  to  sustain  the  conviction,  or  if  there 
was  one  continuous  transaction  in  which  the 
accused  perpetrated  the  robbery  by  assault. 
Moore  v.  State,  33  Tex.  Crim.  Rep.  166,  25 
S.  W.  1120. 

An  acquittal  of  the  charge  of  murder  is 
not  a  bar  to  a  prosecution  for  robbery,  al- 
though the  acts  and  circumstances  relied 
upon  to  establish  the  charge  of  murder  are 
identically  the  same  acts  and  circumstances 
relied  upon  to  establish  the  robbery.  War- 
ren V.  State,  79  Neb.  626,  113  N.  W.  143. 
The  court  said  that  the  essential  elements 
necessary  to  constitute  the  crime  of  mur- 
der and  those  necessary  to  the  crime  of 
robbery  are  entirely  different.  In  proving 
the  commission  of  murder  under  some  cir- 
cumstances it  may  be  necessary  to  show  an 
attempt  to  rob,  or  an  actual  robbery,  but 
in  proving  a  robbery  it  can  never  be  im- 
portant or  necessary  to  show  the  murder 
of  the  person  assaulted.  The  same  proof 
18  not  required  in  both  cases,  and  the 
crimes  are  dissimilar,  except  that  in  both 
an  assault  is  an  essential  element. 
•  A  conviction  of  intimidating  and  disturb- 
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ing  a  person  may  be  pleaded  in  bar  to  m 
charge  of  assault  and  battery  upon  him, 
since  a  former  acquittal  may  be  pleaded  in 
bar  of  an  offense  of  the  same  degree.  Offutt 
V.  Com.  3  Ky.  L.  Rep.  333. 

A  conviction  for  shooting  at  random  on 
a  public  highway  was  held  to  be  a  bar  to 
a  prosecution  for  ''flourishing  and  using  a 
deadly  weapon,  to  wit,  a  pistol,  in  a 
threatening  and  boisterous  manner,"  where 
the  testimony  showed  that  the  acts  were 
continuous  and  did  not  occupy  a  greater 
stretch  of  time  than  ten  minutes,  the  shoot- 
ing at  random  and  the  flourishing  of  l^e 
pistol  all  taking  place  during  the  same 
transaction.  Carman  v.  Com.  25  Ky.  L: 
Rep.  1048,  76  S.  W.  1078. 

The  offense  of  drawing  and  exhibiting  a 
deadly  weapon  in  the  presence  of  others  in 
a  rude,  angry,  and  threatening  manner  is 
not  included  in  the  crime  of  assault  with 
a  pistol,  a  dangerous  weapon,  with  intent 
to  inflict  a  bodily  injury  upon  the  person 
of  anotlier,  so  as  to  make  a  conviction  of 
the  former  offense  a  bar  to  a  prosecution 
for  the  latter.  Territory  v.  Stocker,  9  Mont. 
6,  22  Pac.  496.  The  court  said  that  wheth- 
er it  is  a  proper  practice  to  harass  and 
annoy  the  accused  by  successive  prosecu- 
tions for  offenses  growing  out  of  the  same 
transaction  is  a  matter  which  addresses  it- 
self to  the  sound  discretion  of  the  prose- 
cuting attorney,  who  will  be  governed  by 
the  circumstances;  but  that  it  may  be 
doubted  whether,  in  these  minor  offenses, 
the  interest  of  the  public  is  best  served  by 
such  a  course. 

In  Brewer  v.  State,  59  Ala.  101,  it  waa 
said  that  an  acquittal  of  the  charge  of 
bigamy  is  not  a  bar  to  an  indictment  for 
continuing  to  cohabit  with  the  woman  after 
the  unlawful  marriage,  the  two  offenses  be- 
ing composed  of  different  constituent  ele-  ■ 
ments,  although  of  the  same  general  char- 
acter. 

And  it  was  held  that  a  conviction  for 
bigamy  would  not  be  a  bar  to  a  prosecu- 
tion for  adultery.  Swancoat  v.  State,  4 
Tex.  App.   105. 

Acquittal  of  the  offense  of  adultery  and 
fornication  with  a  certain  woman  is  not  a 
bar  to  an  indictment  for  refusal  to  give 
bond  and  security  for  the  maintenance  of 
the  bastard  children  of  the  defendant  by 
the  same  woman.  Davis  v.  State,  58  Ga. 
170. 

An  acquittal  of  the  charge  of  vagrancy 
under  an  ordinance  which  makes  a  common 
prostitute  a  vagrant  is  not  a  bar  to  a  prose- 
cution for  keeping  a  disorderly  house.  Wil- 
son V.  State,  16  Tex.  App.  501. 

That  a  forgery  and  uttering  of  a  written 
order  and  the  obtaining  of  money  upon  it 
are  based  upon  the  same  transaction  does 
not  show  their  identity  in  fact  or  in  law, 
so  as  to  render  a  plea  of  former  conviction 
of  the  first  two  offenses  a  bar  to  a  prosecu- 
tion for  the  third.  Baysinger  ▼.  State,  77 
Ala.  60. 

An  acquittal  of  the  charge  of  forging  a 
certificate  of  deposit  is  not  a  bar  to  an 
indictment  for  an  attempt  to  obtain  money 
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by  color  of  the  forged  letter  inclosing  the 
certificate.    People  v.  Ward,  15  Wend.  231. 

An  acquittal  for  forging  and  uttering  an 
instrument  was  held  not  to  be  a  bar  to  a 
prosecution  for  fraudulently  obtaining  goods 
by  means  of  the  same  instrument.  Com.  v. 
Quann,  2  Va.  Cas.  89. 

An  acquittal  of  a  sales  agent  u^n  a 
charge  of  embezzlement  and  larceny  m  re- 
taining funds  collected  from  customers  is 
no  bar  to  a  subsequent  prosecution  for  for- 
gery in  making  false  notes  of  the  customers, 
although  the  two  indictments  relate  to  the 
same  transaction^  Spears  v.  People,  220 
111.  72,  4  L.ILA.(N.S.)  402,  77  N.  E.  112. 

-That  the  accused  was  prosecuted  for 
stealing  certain  cattle  will  not  prevent  his 
conviction  for  altering  and  defacing  the 
marks  and  brands  on  the  same,  with  intent 
to  steal,  although  the  same  evidence  was 
used  by  the  prosecution  concerning  the 
alteration  of  the  marks  and'  brands  of  the 
cattle  as  was  presented  at  the  first  trial. 
People  V.  Kerrick,  144  Cal.  46,  77  Pac.  711. 
In  this  case  it  appeared  that  the  defacing 
of  the  brands  took  place  on  the  day  after 
the  cattle  were  stolen. 

Acquittal  of  the  charge  of  burglary  will 
not  prevent  a  prosecution  for  receiving 
stolen  goods,  although  both  crimes  relate 
to  the  one  transaction,  the  offenses  being 
entirely  distinct.  Com.  v.  Bragg,  104  Ky. 
306,  47  S.  W.  212. 

A  prosecution  for  the  malicious  shooting 
and  wounding  of  a  horse. is  not  a  bar  to  a 
prosecution  for  shooting  with  intent  to  kill 
a  person,  although  the  shooting  charged  in 
the  two  prosecutions  was  one  and  the  same 
act  State  v.  Homeman,  16  Kan.  452,  2 
Am.  Crim.  Rep.  427. 

One  may  be  convicted  and  sentenced  at 
the  same  time  for  the  crime  of  having  set 
up  or  promoted  an  illegal  lottery,  and  for 
the  sale  of  a  ticket  to  one  person,  and  also 
for  the  crime  of  selling  a  false  and  ficti- 
tious lottery  ticket  to  another  person,  the 
possession  of  the  ticket,  with  the  intent 
to  sell,  not  being  a  part  of  the  enterprise, 
and  not  being  included  in  the  offense  of 
setting  up  or  promoting  the  lottery.  Com. 
▼.  Harris,  13  Allen,  534.  The  courv  ."aid 
that  a  man  may  be  guilty  of  setting  up  a 
lottery  without  having  the  tickets  in  bis 
possession  for  sale;  and  he  may  sell  a 
lottery  ticket,  or  have  it  in  his  possession 
with  the  intent  to  sell,  without  the  slightest 
participation  in  the  setting  up  or  pro- 
moting of  the  lottery.  He  may  have  pur- 
chased or  received  a  ticket  from  a  stranger, 
and  if  he  offered  to  sell  it  afterwards,  he 
would  be  ^ilty  of  this  offense.  Proof  of 
the  possession  and  sale  of  the  lottery  ticket, 
and  nothing  more,  would  not  sustain  the 
charge  of  promoting  a  lottery. 

Keeping  a  gambling  house  and  gambling 
are  different  crimes,  and  an  acquittal  of 
the  first  offense  is  not  a  bar  to  a  prosecu- 
tion for  the  other.  The  decision  in  this 
ease  was  put  on  the  ground  that  there  was 
nothing  in  the  record  to  show  that  the  two 
offenses  were  one  and  ^e  same  transac- 
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tion.  Tuberson  v.  State,  26  Fla.  472,  7  So. 
858. 

In  De  Haven  v.  State,  2  Ind.  App.  376, 
28  N.  E.  562,  the  defendant  was  convicted 
as  a  common  gambler  after  having  been 
convicted  of  keeping  a  gaming  room,  and  it 
was  urged  that  the  offense  of  being  a  com- 
mon gambler  was  included  in  that  of  being 
the  keeper  of  a  gaming  room,  and  that  he 
had  therefore  been  once  in  jeopardy;  but 
the  court  pointed  out  the  fact  that  the  two 
crimes  were  not  the  same,  and  would  be 
established  by  different  evidence,  and  said 
that  a  person  might  be  a  common  gambler 
and  be  punished  as  such,  although  the  of- 
fense were  committed  by  him  in  a  house 
kept  by  himself  for  gaming,  and  although 
he  had  been  convicted  before  that  for  keep- 
ing the  house  for  gaming  during  and  for  a 
period  of  time  embracing  the  date  at  which 
lie  was  charged  and  found  to  be  a  common 
gambler. 

A  conviction  for  keeping  a  gambling 
house  is  not  a  bar  to  a  prosecution  for  gam- 
bling, although  the  specific  acts  of  gam- 
bling proved  were  those  relied  on  for  the 
conviction  of  the  offense  of  keeping  the 
gambling  house.  State  v.  White,  123  Iowa, 
425,  98  N.  W.  1027.  The  court  said  that 
proof  of  this  alone  would  not  have  been 
enough  to  convict  the  accused  of  that  crime. 
The  additional  element  of  control  or  care 
of  the  place  or  building  where  the  gambling 
occurred  was  essential.  Incidentally  the 
offense  of  gambling  might  have  been  proven 
in  establishing  the  keeping  of  a  gambling 
house,  but  it  was  not  a  degree  of  that  crime, 
nor  an  included  offense  of  which  the  ac- 
cused on  trial  therefor  might  have  been 
convicted. 

A  conviction  for  gambling  is  no*  bar  to  a 
conviction  for  keeping  a  common  gaming 
house,  since  one  may  gamble  and  not  keep 
the  house,  or  keep  the  house  and  not  gamble. 
State  v.  Mosby,  53  Mo.  App.  571. 

And  a  person  may  be  convicted  of  wil- 
fully keeping  and  exhibiting  for  the  pur- 
pose of  gaming  a  certain  gaming  table  and 
Dank,  although  he  has  previously  been  con- 
victed of  betting  at  a  game  played  with 
dice,  etc.,  on  testimony  based  on  the  same 
transaction.  Tutt  v.  State,  —  Tex.  Crim. 
Rep.  — ,  29  S.  W.  268.  The  court  said  that 
the  offenses  were  distinct  and  the  punish- 
ments different,  and  that  a  person  charged 
with  one  of  the  offenses  could  be  convicted 
of  the  other. 

Where  the  defendant  has  been  convicted 
of  the  crime  of  arson,  he  cannot  afterwards 
be  convicted  of  murder  due  to  the  burning 
of  a  person  in  the  building  destroyed  by  the 
fire.  State  v.  Cooper,  13  N.  J.  L.  361,  25 
Am.  Dec.  490. 

An  acquittal  of  the  charge  of  murder  by 
burning  was  held  to  be  a  bar  to  a  prosecu- 
tion for  arson,  based  on  the  same  facts. 
People  V.  Smith,  3  N.  Y.  Week.  Dig.  162. 

In  R.  V.  Lau  Kin  Chew,  8  Haw.  370,  an 
acquittal  of  murder  committed  by  means  of 
arson  was  held  to  be  a  bar  to  a  prosecution 
for  the  arson,  because  the  evidence  requisite 
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to  support  the  second  indictment  must 
necessarily  liuve  supported  a  conviction'  un- 
der the  first.  lu  this  case  Dole,  Judge,  dis- 
sented. 

A  person  may  be  convicted  under  §  3296, 
Rev.  Stat,  of  the  United  States  (U.  S. 
Corop.  Stat.  1901,  p.  2136),  for  removing 
distilled  spirits  to  a  place  other  than  to  a 
distillery  warehouse,  or  in  concealing  them 
contrary  to  law,  and  afterwards  be  con- 
victed and  punished  for  a  violation  of 
§  3281  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  2127),  for  illicit  distilling. 
United  States  v.  Three  Copper  Stills,  47 
Fed.  495. 

One  convicted  of  maltreatment  of  a  con- 
vict by  chaining  him  to  a  plow  cannot 
afterwards  be  tried  for  an  assault  and  bat- 
tery, based  on  the  same  act,  since  the  for- 
mer offense  necessarily  includes  the  latter. 
Sanders  v.  State,  55  Ala.  42. 

In  Fox  V.  State,  50  Ark.  528,  8  S.  W.  836, 
it  was  held  that  an  acquittal  of  the  charge 
pf  robbery  was  a  bar  to  a  prosecution  'for 
false  imprisonment  for  the  same  act,  on 
the  ground  that  assault  was  an  essential 
ingredient  of  the  false  imprisonment,  and 
that  an  acquittal  of  the  robbery  operated  as 
an  acquittal  of  the  assault,  which  was  also 
an  essential  ingredient  of  that  crime. 

An  indictment  of  an  insolvent  debtor  for 
omitting  certain  goods  from  his  schedule 
will  not  prevent  further  prosecution  for 
omitting  other  goods  therefrom,  but  Pat- 
teson,  J.,  said  that  such  a  course  should 
not  be  maintained  except  where  the  goods 
were  omitted  under  circumstances  essential- 
ly different  from  the  others.  R.  v.  Champ- 
neys,  2  Moody  &  R  26. 

Where  two  counterfeits  were  so  engraved 
as  to  form  in  substance  but  a  single  arti- 
cle, and  the  defendant  was  acquitted  on  a 
charge  of  possession  of  one  of  the  counter- 
feits with  unlawful  intent,  the  court's  in- 
clination was  in  favor  of  his  plea  of  former 
acquittal  as  a  bar  to  a  prosecution  for 
having  had  possession  of  the  other  with 
unlawful  intent,  but  the  court  thought  that 
under  the  peculiar  facts  of  the  case,  even 
if    the    law    were   otherwise,    it    was    inex- 

Eedient  to  re-present  the  testimony  ex- 
ibited  at  the  former  trial,  and  advised  that 
a  nolle  prosequi  be  entered,  which  was  done. 
United  States  v.  Miner,  11  Blatchf.  511, 
Fed.  Cas.  No.  15,780. 

An  acquittal  of  the  charge  of  rape  was 
held  a  bar  to  a  prosecution  for  assault  and 
battery  with  intent  to  commit  rape,  but 
not  a  bar  to  a  prosecution  for  assault  and 
battery.  Sargant's  Case,  2  N.  Y.  City  Hall 
Rec.  44. 

Conviction  for  the  illegal  sale  of  liquor 
is  not  a  bar  to  a  prosecution  for  perjury  in 
making  a  false  statement  as  to  sales  of 
liquor.  Anderson  v.  Van  Buren  C'ircuit 
Judge,  134  Mich.  689,  96  N.  W.  927. 

Conviction  for  abduction  with  intent  to 
marry  a  child  cannot  be  pleaded  in  bar  to 
the  charge  of  having  abducted  and  married 
her.  State  v.  McCormick,  9  N.  J.  L.  J. 
152. 

A  conviction  for  the  oiTense  of  concealing 
31  L.R.A.(N.S.) 


the  birth  of  a  bastard  child  is  not  a  bar  to  a 
prosecution  for  the  killing  of  the  child, 
especially  under  a  statute  providing  that 
^'nothing  in  this  section  shall  be  construed 
to  prevent  the  mother  who  may  be  guilty 
of  the  homicide  of  her  child  from  being 
prosecuted  and  punished  for  the  same  ac- 
cording to  the  principles  of  the  common 
law."  N.  C.  Code,  §  1004,  State  v.  Morgan, 
95  N.  C.  641. 

Forging  the  election  returns  of  one  town- 
ship is  not  the  same  offense  as  forging  the 
returns  of  another,  on  the  same  election, 
so  as  to  make  an  acquittal  of  the  charge 
of  the  one  a  bar  to  a  prosecution  for  the 
other.     Cdip.  v.  Trimmer,  84  Pa.  65. 

Altering  and  destroying  ballots  by  in- 
spectors of  election  and  the  making  of  a 
false  and  fraudulent  return  are  not  identi- 
cal offenses,  so  as  to  make  an  acquittal  of 
the  former  offense  a  bar  to  a  prosecution 
for  the  latter.  Com.  v.  Maher,  16  Phi  la. 
451. 

That  false  swearing  and  illegal  voting 
are  part  of  the  same  transaction  does  not 
make  a  conviction  for  the  false  swearing  a 
bar  to  a  prosecution  for  the  illegal  voting. 
The  mere  fact  that  they  take  place  con- 
temporaneously does  not  make  them  one 
and  the  same  offense.  Arrington  y.  State, 
48  Tex.  Crim.  Rep.  541,  89  S.  W.  643. 

Where  a  woman  was  assaulted  by  a  neg^, 
and  told  him  that  if  he  would  let  her  go 
she  would  give  him  money,  and  he  consented 
and  followed  her  to  her  house,  and  she, 
through  fear,  gave  him  money,  it  was  held 
that  a  conviction  for  assault  with  intent 
to  commit  rape  was  not  a  bar  to  a  prose- 
cution for  robbery.  State  v.  Nathan,  6 
Rich.  L.  219. 

Acquittal  of  the  charge  of  stealing  a 
hog  will  not  prevent  a  prosecution  for  the 
wilful  killing  of  the  animal.  State  v.  El- 
lison, 4  Lea,  229. 

Acquittal  of  the  charge  of  malicious  de- 
struction of  property  by  breaking  into  a 
coffin  was  held  not  a  bar  to  an  indictment 
for  the  illegal  disinterment  of  a  human 
body,  growing  out  of  the  same  acts.  State 
V.  Magone,  33  Or.  570,  56  Pac.  648. 

But  in  Powell  v.  State,  42  Tex.  Crim. 
Rep.  11,  57  S.  W.  94,  it  was  held  that  a 
conviction  or  acquittal  for  cattle  theft  will 
bar  a  prosecution  on  the  charge  of  defacing 
the  cattle  brand,  the  two  charges  being 
based  on  the  same  facts.  £  C.  S. 
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Appeal  —  examination  of  evidence. 

1.  Held  that,  under  the  facts  of  this 
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the  specifications  of  insufficiency  of  evidence 
to  sustain  the  decision  are  sufficient  to  au- 
thorize and  require  the  court  to  examine  the 
evidence  on  appeal. 

Bank  —  cashier  —  power  to  lease  prop- 
erty. 

2.  In  contemplation  of  law,  the  leasing 
of  property  belonging  to  a  national  bank- 
ing association  is  not  within  the  ordinary 
powers  and  duties  of  the  cashier  of  the 
bank.  ,    . 

Same  —  ratiflcatlon. 

3.  Where  the  cashier  of  a  national  bank 
has  entered  into  a  contract  to  lease  certain 
of  the  bank  property  for  a  term  of  years, 
and  it  does  not  appear  that  he  had  any  ex- 
press authority  from  the  board  of  directors 
to  do  so,  but  it  does  appear  that  the  con- 
tract signed  by  the  cashier  and  the  lessee 
has  been  in  possession  of  the  bank  for 
eighteen  months,  and  that  at  least  a  ma- 
jority of  the  directors  of  the  bank  had 
knowledge  of  the  contract  and  its  terms  and 


conditions,  and  that  the  cashier  was  exer- 
cising the  power  and  authority  of  leasing 
the  bank  property  and  especially  vacant 
rooms  in  the  bank  building,  and  that  the 
bank's  building  committee  or  its  board  of 
directors  made  changes  in  the  plans  and 
specifications  of  its  building  on  the  sugges- 
tion of  the  lessee,  and  incorporated  the 
same  in  the  building  and  erected  and  fin- 
ished the  room  to  be  occupied'by  the  lessee 
in  accordance  with  his  request  and  sug- 
gestions, and. the  board  of  directors  never 
repudiated  the  contract  or  notified  the 
lessee  that  they  would  not  live  up  to  the 
same  until  after  the  expiration  of  eighteen 
months  and  the  completion  of  the  building, 
held  that  such  acts  and  conduct  on  the  part 
of  the  board  of  directors  amounted  to  a 
ratification  of  the  action  of  the  cashier,  and 
rendered  the  contract  entered  into  by  him 
the  contract  of  the  bank. 

(July  2«,  1910.) 


Note.  — >  Implied   power    of    cashier    of 
hanh  to  sell  or  lease  property. 

This  note  treats  not  only  of  the  right  of 
a  bank  cashier  to  sell  or  lease  and  to  con- 
tract respecting  property  of  the  bank  other 
than  that  with  which  it  habitually  deals  in 
the  ordinary  exercise  of  its  corporate  pow- 
ers, but  also  of  the  question  of  ratification 
and  estoppel  as  siTecting  unauthorised 
transactions. 

The  rule  laid  down  in  Spongbero  v.  Fibst 
Nat.  Bank,  namely,  that  in  contemplation 
of  law  the  leasing  or  selling  of  bank  prop- 
erty is  not  within  the  ordinary  powers  and 
duties  of  the  cashier  of  the  bank,  is  sup- 
ported by  practically  all  the  cases  dealing 
with  the  question. 

Thus,  in  Winsor  v.  Lafayette  County 
Bank,  18  Mo.  App.  6G5,  it  is  said  that  it  is 
not  among  the  ordinary  duties  of  a  bank 
cashier  to  bargain  and  sell  real  estate  nor 
to  contract  with  brokers  for  that  purpose, 
and  that  a  bank  will  not  be  bound  by  sucii 
a  contract  where  no  previous  authority  from 
the  directory  is  shown,  and  there  is  noth- 
ing to  show  that  the  cashier  had  ever  at- 
tempted to  exercise  such  authority  before, 
or  tnat  a  similar  case  had  ever  occurred  in 
the>  history  of  the  bank,  so  as  to  estop  it 
from  disputing  his  authority.  And  to  the 
same  effect  see  the  ohiter  statement  from 
United  States  v.  City  Bank,  21  How.  366, 
16  L.  ed.  130,  as  quoted  in  Spongbebo  v. 
First  Nat.  Bank. 

In  Asher  v.  Sutton,  31  Kan.  286,  1  Pac. 
535,  it  was  held  that  the  cashier  of  a  state 
bank  has  not  the  power,  virtute  officii,  to 
tell  the  safe  which  had  been  used  by  the 
bank  in  the  regular  course  of  its  business 
for  a  debt  of  the  bank,  and  that  a  bill  of 
•ale  thereof  executed  by  the  cashier  and 
president  without  authority  or  direction 
from  the  board  of  directors,  in  whom  the 
eharter  vested  the  control  and  management 
of  the  affairs  and  business  of  the  bank,  did 
not  transfer  any  right,  title,  or  interest  in 
the  safe,  although  the  bank  was  insolvent 
31  L.R.A.(N.S.) 


and  had  ceased  to  do  business  at  the  time 
of  the  attempted  sale. 

Nor  can  a  cashier  without  the  consent  or 
permission  of  the  board  of  directors  change 
or  alter  the  provisions  of  a  lease  of  bank 
property  rented  for  use  "as  a  billiard  and 
pool  room,  and  not  otherwise,"  by  granting 
permission  to  install  a  moving  picture 
show,  where,  both  by  charter  and  by  stat- 
ute, it  is  provided  that  the  property  or 
business  of  the  bank  shall  be  controlled 
and  managed  by  the  directors.  Dycus  v. 
Traders'  Bank  &  T.  Co.  62  Tex.  Civ.  App. 
176,  113  S.  W.  329. 

And  in  Marshall  y.  Bank  of  Archie,  70 
Mo.  App.  02,  it  was  said  that  the  manago- 
ment  of  hotel  property,  including  the  rent- 
ing and  repair  of  the  same,  was  not  in  the 
line  of  the  duty  of  the  cashier  of  the  bank 
owning  the  hotel,  so  as  to  bind  the  property 
with  a  mechanics'  lien  for  repairs,  in  the 
absence  of  direct  authority  from  tlie  board 
of  directors  or  a  course  of  conduct  by  the 
bank  which  would  clothe  him  with  such 
power. 

In  Leggett  v.  New  Jersey  Mfc  &  Bkg. 
Co.  1  N.  J.  Eq.  541,  23  Am.  Dec.  728,  it  was 
held  that  the  cashier  and  president  of  a 
bank  acting  together  cannot,  as  such,  exe- 
cute a  mortgage  or  other  conveyance  of 
the  banking  house  and  lot,  though  they 
have  been  permitted  by  the  board  of  di- 
rectors to  assume  the  whole  management  of 
affairs.  In  this  connection  the  chancellor 
said:  "I  think  it  quite  clear  that  the  presi- 
dent and  cashier,  as  such,  had  no  power  to 
execute,  in  the  name  and  in  behalf  of  the 
corporation,  the  instruments  in  question. 
Their  authority,  although  extensive,  has 
limits.  It  may  extend  to  all  the  ordinary, 
and  even  extraordinary,  financial  operations 
of  the  company;  but  it  can  by  no  presump- 
tion be  taken  to  include  the  right  to  execute 
a  conveyance  of  real  estate.  This  is  a  trans- 
action of  rare  occurrence.  It  is  not  within 
the  range  of  banking  operations.  It  is  the 
most  solemn  act  that  the  corporation  can 
perform;  and  it  would  be  dangerous  to  the 
47 
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APPEAL  by  plaintiff  from  a  decree  of 
the  District  Court  for  Bear  Lake  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  enforce  specilic  performance  of  kn  agree- 
ment for  a  lease  made  by  plaintiff  with  the 
defendant  bank  through  its  cashier.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  L.  Glenn  and  W.  J.  Ryan, 
for  appellant: 

Burrell,  being  the  vice  president,  acting 
president,  director,  and  cashier  of  the  bank, 
member  of  the  building  committee  for  the 
erection  of  the  bank  building,  and  general 
manager  and  sole  agent  for  the  purpose  of 
leasing  and  renting  all  the  rooms  in  the 
said  building,  had  authority  to  bind  the  de- 
fendant in  the  execution  of  the  agreement 
for  a  lease. 

Bank  of  United  States  y.  Dandridge,  12 
Wheat.  64,  6  L.  ed.  552;  Martin  v.  Webb, 
101  U.  S.  7,  28  L.  ed.  49,  3  Sup.  Ct.  Rep. 
428;  Stamford  Bank  v.  Benedict,  15  Conn. 
437;  Caldwell  v.  National  Mohawk  Valley 
Bank,  64  Barb.  333;  Bank  of  Vergenncs  v. 
Warren,  7  Hill.  91;  Payne  v.  Commercial 
Bank,  6  Smedes  &  M.  24;  State  y.  Commer- 
cial Bank,  6  Smedes  &  M.  218,  45  Am.  Dec. 
280;   City  Bank  v.  Perkins,  4  Bosw.  420; 


Phillips  &  B.  Mfg.  Co.  v.  Whitney,  109  Ala. 
645,  20  So.  333;  Conant  v.  Bellows  Falls 
Canal  Co.  29  Vt.  263;  Deeds  v.  Stephens,  8 
Idaho,  514,  69  Pac.  534;  Barton  v.  Dunlap, 
8  Idaho,  82,  66  Pac.  832;  Fleming  v.  Baker, 
12  Idaho,  346,  85  Pac.  1092;  Story,  Eq.  Jur. 
§§  747,  759,  763;  Pom.  Eq.  .Jur.  §§  921, 
1293;  Feeney  v.  Chester,  7  Idaho,  324,  63 
Pac.  192;  Stowell  v.  Tucker,  7  Idaho,  312; 
62  Pac.  1033;  Francis  v.  Green,  7  Idaho, 
668,  65  Pac.  362. 

The  act  of  an  officer  of  a  corporation  is 
the  act  of  the  corporation. 

Northwestern  Distilling  Co.  y.  Brant,  69 
ni.  658,  18  Am.  Rep.  631;  Carroll  v.  St. 
John's  Catholic  Total  Abstinence  &  Mut. 
Relief  Soc.  125  Mass.  565;  Cohn  v.  Borst, 
36  Hun,  562;  12  Am.  &  Eng.  Enc.  Law, 
p.  997,  note  8. 

A  lease  by  an  officer  of  the  corporation  is 
ratified  by  the  silence  of  the  directors. 

Clark  &  M.  Priv.  Corp.  p.  3774,  §  716; 
Augusta,  T.  &  G.  R.  Co.  v.  Kittel,  2  C.  C.  A. 
625,  2  U.  S.  App.  409,  52  Fed.  63;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Keokuk  &  H. 
Bridge  Co.  131  U.  S.  371,  33  L.  ed.  157,  9 
Sup.  Ct.  Rep.  770;  Fitzgerald  &  M.  Constr. 
Co.  V.  Fitzgerald,  137  U.  S.  109,  34  L.  ed. 
612;  11  Sup.  Ct.  Rep.  36;  Scofield  v.  Parlin 


community  and  to  corporations  themselves, 
if  the  president  and  cashier,  the  ordinary 
officers  of  the  corporation,  could  exercise  a 
right  of  this  character,  in  yirtue  of  the 
general  powers  of  their  office.  Admitting 
that,  in  this  instance,  in  consequence  of  the 
neglect  or  inattention  of  the  board  of  di- 
rectors, the  duties  of  the  officers  were  en- 
larged, and  greater  powers  were  committed 
to  them,  not  expressly,  but  permissively, 
they  would  not  be  authorized  to  do  an  act 
of  this  kind.  If  they  were  even  general 
agents  for  this  corporation,  without  limit 
from  common  usage  or  the  prescribed  by- 
laws of  the  company,  they  would  not  have 
been  authorized  to  sell  and  convey  the  real 
estate  of  the  company  without  express  au- 
thority." 

And  in  Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403,  it  was  held  that  the  cash- 
ier and  president  of  an  insolvent  bank  have 
no  authority  by  virtue  of  their  office  to 
sell  a  horse  belonging  to  the  bank. 

In  Holt  V.  Bacon,  25  Miss.  507,  where 
ti.e  validity  of  a  transfer  by  a  bank  cashier 
of  a  judgment  in  favor  of  the  bank  was 
questioned,  the  court  said:  "Prima  facie, 
the  cashier  of  a  bank  has  no  authority  to 
transfer  judgments  in  its  favor,  or  to  dis- 
pose of  its  property.  His  authority,  in  this 
respect,  extends  only  to  negotiable  instru- 
ments. The  president  and  directors  were 
the  only  persons  who  could  lepilly  make 
the  transfer.  If  the  cashier  acted  as  their 
agent  in  the  matter,  this  fact  ought  to 
have  been  shown  in  evidence." 

But  a  cashier  may  acknowledge  an  au- 
thorized deed  of  bank  real  estate.  Sheehan 
V.  Daviq.  17  Ohio  St.  571. 

In  >;orth  Brookfield  Sav.  Bank,  v.  Flan- 
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ders,  161  Mass.  335,  37  N.  E.  307,  the  treas- 
urer of  a  savings  bank  (an  officer  with  gen- 
eral powers  analogous  to  the  cashier's  pow- 
ers in  a  national  or  state  bank)  was  neld 
to  have  authority  to  foreclose  a  mortgage 
to  the  bank  when  directed  to  do  so  bv  the 
board  of  investment,  if  not  by  virtue  of  his 
office,  and  to  convey  to  a  purchaser  at  a 
sale  under  a  power  contained  in  the  mort- 
gage, and  to  subsequently  accept  for  the 
bank  a  conveyance  from  his  grantee. 

And  in  Bank  of  Vergennes  v.  Warren,  7 
Hill,  91,  it  was  held  that  a  creditor  who, 
in  order  to  redeem  property  from  a  bank, 
went  to  the  bank  during  business  hours  and 
tendered  the  amount  necessary,  which  was 
accepted  by  the  cashier  without  objection, 
and  a  receipt  given,  acquired  the  title  of 
the  bank,  although  the  cashier  had  not  been 
authorized  by  the  board  of  directors  to 
transact  such  business. 

In  Brown  v.  Adams,  5  Biss.  181,  Fed. 
Cas.  No.  3,986,  where  the  cashier  of  a  bank 
sold  and  assigned  all  the  assets  and'  prop- 
erty of  the  bank  for  the  benefit  of  the  stock- 
holders, it  was  held  that  as  such  a  sale 
could  have  taken  place  only  at  the  instance 
of  the  board  of  directors,  the  cashier  must 
be  held  the  agent  of  the  board,  although  it 
does  not  appear  that  actual  authority  to 
so  act  had  been  given  him,  and  that  there- 
fore proceeds  in  his  hands  must  be  regarded 
as  held  by  him  as  agent  of  the  bank,  and 
not  as  agent  of  the  respective  stockholders. 

Ratification  or  estoppel. 

But  even  though  the  selling  and  leasing 
of  property  belonging  to  a  banking  aairo- 
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ft  0.  Co.  10  C.  C.  A.  83,  18  U.  S.  App.  692, 
61  Fed.  804;  Indianapolis  Rolling;  Mill  v. 
St.  Louis,  St.  S.  &  W.  R.  Ck).  120  U.  S.  256, 
30  L.  ed.  639,  7  Sup.  Gt.  Rep.  542;  12  Am. 
&  Eng.  Enc.  Law,  p.  997. 

An  agreement  for  a  lease  will  be  treated 
as  a  lease  in  prcesenti,  though  providing  for 
a  formal  lease. 

Tiedeman,  Real  Prop.  p.  114,  f  179,  note 
3;  1  Tiffany,  Real  Prop.  p.  89,  §  37,  K  D; 
Jackson  ex  dem.  Livingston  v.  Kisselbrack, 
10  Johns.  338. 

The  doctrine  of  ultra  vires  will  not  be 
applied  when  it  will  defeat  the  ends  of  jus- 
tice or  work  a  legal  wrong. 

Burke  Land  &  Livestock  Co.  ▼.  Wells,  F. 
&  Co.  7  Idaho,  42,  60  Pac.  87. 

Messrs.  Clark  Sk  Budge,  for  respond- 
ent: 

The  officers  of  the  corporation,  as  such, 
have  no  power  to  bind  it  by  assuming  to 
enter  into  obligations  or  contracts  impor- 
tant and  far  reaching  in  their  effect  with- 
out the  direction  and  authorization  of  the 
board. 

Tulley  V.  Citizens'  State  Bank,  18  Ind. 
App.  240,  47  N.  E.  850;  Alta  Silver  Min. 
Co.  v.  Alta  Placer  Min.  Co.  78  Cal.  629,  21 


Pac.  373;  Edwards  v.  Carson  Water  Co.  21 
Nev.  469,  34  Pac.  381;  Grant  v.  Duluth,  M. 
&  M.  R.  Co.  66  Minn.  349,  69  N.  W.  23; 
Bank  of  Commerce  v.  Hart,  37  Neb.  197,  20 
L.R.A.  780,  40  Am.  St.  Rep.  479,  55  N.  W. 
631;  Northwestern  Packing  Co.  v.  Whitney, 
5  Cal.  App.  105,  89  Pac.  981;  Black  v.  Har- 
rison Home  Co.  155  Cal.  121,  99  Pac.  494; 
Hartford  Iron  Min.  Co.  v.  Cambria  Min. 
Co.  80  Mich.  491,  45  N.  W.  351;  Taylor  ▼. 
Commercial  Bank,  174  N.  Y.  181,  62  L.R.A. 
783,  95  Am.  St.  Rep.  564,  66  N.  E.  726;  Dy- 
cus  v.  Traders'  Bank  &  T.  Co.  52  Tex.  Civ. 
App.  175,  113  S.  W.  329;  Butler  v.  Chi- 
cago, B.  &  Q.  R.  Co.  87  Iowa,  206,  54  N.  W. 
208;  Mechem,  Agency,  100;  United  States 
V.  City  Bank,  21  How.  356,  16  L.  ed.  130; 
Johnson  v.  Sage,  4  Idaho,  758,  44  Pac.  641; 
Barney  v.  Pforr,  117  Cal.  66,  48  Pac.  987; 
Salfield  ▼.  Sutter  County  Land  Improv.  & 
R.  Co.  94  Cal.  546,  29  Pac.  1105;  Alta  Sil- 
ver Min.  Co.  V.  Alta  Placer  Min.  Co.  78  Cal. 
629,  21  Pac.  373;  Gashwiler  v.  Willis,  33 
Cal.  11;  91  Am.  Dec.  607,  3  Mor.  Min.  Rep. 
516;  Southern  California  Colony  Asso.  v. 
Bustamente,  52  Cal.  192;  Nason  v.  Lingle, 
143  Cal.  363,  77  Pac.  71. 


ciation  be  not  considered  as  within  the 
ordinary  powers  and  duties  of  a  bank  cash- 
ier, such  a  sale  or  lease  may  be  ratified  by 
the  acts  and  conduct  of  the  board  of  direct- 
ors, or  the  bank  may  become  estopped  from 
questioning  the  authority  of  its  cashier,  so 
as  to  render  a  contract  entered  into  by  him 
the  contract  of  the  bank. 

Thus,  as  was  held  in  Spongbero  v.  First 
Nat.  Bank,  ratification  of  the  act  of  a 
bank  cashier  in  leasing  rooms  in  the  bank 
building  is  effected  where  he  had  assumed 
to  exercise  the  power  of  leasing  them,  and 
at  least  a  majority  of  the  directors  had 
knowledge  of  the  lease,  while  the  contract 
signed  by  the  cashier  and  the  lessee  had 
been  in  possession  of  the  bank  for  eighteen 
months,  and  the  building  committee  had 
made  alterations  at  the  request  of  the 
lessee. 

And  the  implied  authority  of  a  bank 
cashier  to  bind  the  bank  as  to  the  renting 
and  management  of  a  hotel  owned  by  it  was 
held  established  in  Marshall  v.  Bank  of 
Archie,  supra,  by  proof  that  the  bank  had 
been  openly  managed  by  the  cashier  for 
nearly  two  years,  where  the  evidence  also 
showed  a  continued  acquiescence  by  the 
bank  in  the  authority  exercised  by  him,  so 
as  to  bind  the  property  with  a  mechanics' 
lien  for  repairs  ordered  by  the  cashier  in 
the  course  of  such  management. 

In  North  Brookfield  Sav.  Bank  v.  Flan- 
ders, supra,  the  act  of  a  savings  bank  treas- 
urer in  foreclosing  a  mortgage  to  the  bank, 
conveyini?  to  a  purchaser  under  a  power 
contained  in  the  mortgage,  and  subsequent- 
ly accepting  for  the  bank  a  conveyance 
from  his  ^antee,  aside  from  any  question 
of  authoritv.  was  held  ratified  by  the  bank 
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by  the  acceptance  of  the  deed  and  the  bring- 
ing of  an  action  to  recover  the  land. 

In  Carpy  v.  Dowdell,  115  Cal.  677,  47  Pac. 
695,  it  was  held  that  a  bank  was  estopped 
to  repudiate  the  act  of  its  cashier  in  in- 
ducing and  authorizing  the  sale  to  re- 
sponsible third  parties  of  wine  mortgaged 
to  the  bank,  where  the  cashier,  to  the  knowl- 
edge and  with  the  assent  and  tacit  ap- 
proval of  the  directors  of  the  bank,  had 
for  many  years  permitted  wine  upon  which 
it  held  a  mortgage  to  be  sold  upon  the  per- 
mission of  the  cashier  in  the  same  manner, 
although  no  express  authority  had  been 
given  the  cashier  to  so  act. 

But  in  Leggett  v.  New  Jersey  Mfg.  k 
Bkg.  Co.  supra,  it  was  held  that  knowledge 
by  some  of  the  directors  of  a  bank  that  a 
mortgage  of  its  bank  building  and  lot  had 
been  unauthorizedly  executed  by  its  cash- 
ier and  president  and  approved  by  them, 
when  not  disclosed  to  the  board  of  directors, 
did  not  constitute  an  implied  ratification 
of  the  act  by  the  board,  and  that  the  bank 
was  not  bound  in  equity  by  tlie  mortgage 
merely  because  of  the  fact  that  the  proceeds 
thereof  had  been  applied  to  the  use  of  the 
bank. 

But  in  Porter  v.  Farmers'  &  M.  Sav. 
Bank,  143  Iowa,  629,  320  N.  W.  633,  where 
a  bank  debtor  conveyed  mortgaged  prem- 
ises to  the  bank  in  satisfaction  of  his  debt, 
under  a  contract  executed  by  the  bank  cash- 
ier to  reconvey  the  property  within  a  speci- 
fied time  on  the  happening  of  a  certain  con- 
tingency, it  was  held  that  the  bank  was 
estopped  to  deny  the  authority  of  the  cash- 
ier in  making  the  contract  to  reconvey, 
where  it  had  received  and  retained  the  b«ine- 
fits  of  the  transaction.  G.  J.  C. 
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Ailshie,  J.,  delivered  the  opinion  of  the 
court : 

A  motion  has  been  made  to  strike  from 
the  transcript  certain  portions  thereof  on 
various  grounds,  the  principal  one  of  which 
is  that  the  statement  contains  no  enumera- 
tion of  errors,  or  specifications  of  the  in- 
sufficiency of  the  evidence  to  sustain  the 
decision  of  the  trial  court.     The  specifica- 
tions of  insufficiency  of  evidence  ar«  to  the 
following  effect:     ''(1)  That  the  evidence 
as  a  whole  is  insufficient  upon  which  the 
decision  is  rendered  and  the  judgment  made 
and  entered.     (2)  The  evidence  shows  that/' 
etc.    This  is  followed  with  some  five  pages 
of   recital   as   to   what   the   evidence   does 
show,    and    which    statements,    if    correct, 
would  clearly  show  the  appellant  entitled 
to  jjadgment  in  his  favor,  and  would  like- 
wise show  that  the  defendant  was  not  in 
fact  entitled  to  the  judgment  it  recovered 
in  the  trial  court.    The  objections  made  to 
these  specifications  fall  under  the  provisions 
of  §  4428  of  the  Revised  Codes.    The  stat- 
ute provides  that  "when  the  exception  is 
to  the  verdict  or  decision,  upon  the  grounds 
of  the  insufficiency  of  the  evidence  to  sus- 
tain it,  the  objection  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to 
be    insufficient.      The    objection    must    be 
stated,  with  so  much   of  the  evidence  or 
other  matters  as  is  necessary  to  explain  it, 
and  no  more."    It  is  contended  by  counsel 
for  respondent  that  the  specifications  are 
wholly  insufficient,  for  the  reason  that  they 
fail  to  point  out  the  particulars  in  which 
the  evidence  fails  or  is  insufficient,  and,  on 
the  contrary,  purport  to  set  out  what  the 
evidence  does  show.    Many  authorities  were 
cited  in  support  of  this  position.     Gaffney 
V.  Hoyt,  2  Idaho,  199,  10  Pac.  34;  HoUister 
V.  State,  9  Idaho,  8,  71  Pac.  541;  Van  Pelt 
V.  Park,  18  Utah,  141,  55  Pac.  381;  Ball  v. 
Gussenhoven,   29   Mont.   321,  74   Pac.   871; 
Parker  v.  Reay.  76  Cal.  103,  18  Pac.  124; 
Re    Strock,    128    Cal.    658,    61    Pac.    282; 
Hughes  V.  Meehan,  84  Minn.  226,  87  N.  W. 
769.     It  is  the  common  practice,  and  that 
which   is   apparently  contemplated  by   th«^ 
statute  and  court  rule,  for  the  appellant  to 
specify  the  particular  things  that  he  con- 
ceives it  was  necessary  for  the  adverse  par- 
ty to  prove,  and   which  he  has   failed   to 
prove,  and  thereby  call  the  attention  of  the 
court  and  the  opposing  counsel    to  the  spe- 
cific insufficiency  of  the  evidence  or  lack  of 
evidence  in  the  case.    That  practice  is  very 
important  and  essential  in  cases  where  the 
evidence  is  composed  of  a  great  many  parts 
or   circumstances,   and   the    appellant   con- 
tends that  some  one  or  more  of  those  parts 
or  some  particular  circumstance  that  was 
essential   to   the   recovery   is   lacking.      In 
such   ca«e   it   is   quite   important   that   the 
complaining  party  should  point  out  the  par- 
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ticular  circumstance  or  matter  that  in  his 
opinion  is  lacking  in  order  to  sustain  the 
verdict  and  judgment. 

In  this  case  the  decision  clearly  went 
against  the  appellant  on  the  ground  of 
want  of  authority  on  the  part  of  the  cash- 
ier of  the  bank  to  execute  the  contract  in 
question.  When  reduced  to  the  last  anal- 
ysis, this  is  in  fact  the  only  question  in 
the  case.  The  appellant  claims  that  this 
fact  was  abundantly  and  overwhelmingly 
established.  He  has,  therefore,  made  his 
specification  set  forth  that  these  facts  did 
exist,  and  that  yet  the  decision  went 
against  him.  This  is  the  question  that  is 
argued  all  the  way  through  the  briefs. 
Neither  the  opposing  counsel  nor  the  court 
can  in  any  way  be  misled  or  discommoded 
by  the  method  pursued  in  this  particular 
case.  In  order  for  the  court  to  determine 
whether  or  not  the  judgment  in  the  case 
was  entered  in  favor  of  the  proper  party, 
it  is  necessary  for  us  first  to  determine 
what  facts  should  have  been  established  by 
the  plaintiff  to  entitle  him  to  recover.  It 
is  next  essential  for  us  to  determine  what 
facts  have  been  established,  and,  after  de- 
termining these  two  things,  the  court  will 
determine  whether  or  not  there  was  any- 
thing lacking  in  order  to  entitle  the  plain- 
tiff to  recover.  Under  the  facts  and  con- 
dition of  the  record  in  this  case,  it  would 
be  entirely  too  technical  for  the  court  to 
sustain  the  motion,  and  strike  the  bill  to 
exceptions  and  statement  from  the  record. 
The  motion  should  be  denied,  and  it  is  so 
ordered. 

Turning  now  to  a  consideration  of  the 
case  on  its  merits,  we  find  that  the  only 
real  question  of  importance  to  be  deter- 
mined is  whether  or  not  the  cashier  of  the 
respondent  bank  had  authority  to  execute 
the  contract  involved  in  this  case.  On  the 
3d  day  of  April,  1906,  the  cashier  of  the 
respondent,  the  First  National  Bank  of 
Montpelier,  addressed  to  appellant  the  fol- 
lowing communication: 

Tim  Kinney,  President.     E.   A.   Burrell, 
Vice  President.     E.  A.  Burrell,  Cashier. 
Stockholders : 
Tim  Kinney,  George  Romney, 

E.  A.  Burrell,  James  Redman, 

G.  G.  Wright,  H.  A.  Gill, 

L.  S.  Hills,  L.  B.  Leverich. 

Geo.  T.  Odell, 
No.  7.381. 

The    First   National    Bank   of   Montpelier, 

Ida. 
Montpelier,  Idaho,  April  8,  1906. 
Mr.  G.  Spongberg, 
City, 
Dear  Sir: — 

This  letter  is  written  to  .ionfirm  a  verbal 
agreement  had  with  you  yesterdajr, 
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we  agree  to  rent  to  you  the  side  room  in 
our  bank  building  at  $40  per  month  for  a 
term  of  five  years  from  the  time  when  we 
will  be  able  to  have  it  finished  so  that  you 
can  occupy  it;  this  to  include  heating  and 
supply  of  water,  provided  we  are  able  to 
secure  the  water  from  the  city,  otherwise 
we  will  provide  you  with  a  pump.  You  will 
please  indicate  your  acceptance  on  the  car- 
bon copy  herewith  inclosed,  on  the  under- 
standing that  a  lease  in  conformity  with 
this  agreement  is  to  be  made  up  and  de- 
livered to  you  when  the  building  is  ready 
for  occupancy.  Of  course,  it  is  understood 
that  if  anything  should  intervene  to  pre- 
vent our  erecting  the  building  we  now  have 
in  contemplation,  this  contract  is  of  no 
force  and  effect. 

Yours  truly, 
E.  A.  Burvell,  Cashier. 
EAB/EH.     ,     •         .    .       . 

On  the  next  day  the  appellant  wrote  on 
the  lower  left-hand  comer  of  the  letter  the 
following:  "Montpelier,  Ida.  4/4—1908. 
Accepted.  G.  Spongberg."  The  bank  ap- 
pointed E.  A.  Burrell,  who  is  one  of  its 
directors,  its  vice  president,  and  cashier,  and 
James  Redman,  a  stockholder,  as  a  build- 
ing committee,  and  thereafter  the  bank, 
acting  through  its  committee,  erected  the 
bank  building  referred  to  in  the  foregoing 
communication.  During  the  time  of  the 
construction  of  this  building,  appellant  was 
about  the  building  frequently,  as  stated  by 
some  of  the  witnesses  "every  few  days," 
and  from  time  to  time  he  made  suggestions 
as  to  changes  and  alterations  that  he  would 
like  to  have  made  in  the  part  of  the  build- 
ing which  he  had  agreed  to  rent.  Most,  if 
not  all,  of  these  sugestions,  were  adopted 
by  the  bank,  and  \vere  made  by  the  con- 
tractor in  course  of  its  construction.  This 
included  changes  in  stairways,  windows, 
ventilation,  and  also  included  the  laying  of 
some  pipe  in  the  basement,  which  Spong- 
berg  furnished,  for  the  purpose  of  affording 
a  drainage  for  a  soda  fountain  which  he 
contemplated  placing  in  the  basement  of 
the  building.  They  also  left  a  door  un- 
painted  on  which  Spongberg  was  to  have 
Ikis  business  sign  painted. 

Matters  went  along  this  way  from  time 
to  time  for  about  eighteen  months,  and 
until  the  month  of  October,  1907,  both  ap- 
pellant and  respondent  apparently  acting 
on  the  theory  that  appellant  either  was  or 
should  be  the  lessee  of  certain  rooms  in  the 
building.  In  October,  1907,  the  bank  caused 
a  IcLse  to  be  drawn  and  presented  to 
Spongberg  for  his  signature.  This  lease 
was  in  substantial  compliance  with  the 
agreement  of  April  3,  1906,  and  the  under- 
standing had  between  the  cashier  and  | 
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Spongberg,  with  the  exception  of  paragraph 
7  of  the  lease,  which  is  as  follows:  **7. 
That  the  lessor,  the  First  National  Bank, 
may  terminate  this  lease  at  any  time  by 
giving  the  said  lessee,  G.  Spongberg,  sixty 
days'  notice  in  writing."  This  provision 
was  not  satisfactory  to  the  appellant,  and 
he  refused  to  sign  the  lease  on  that  ground, 
and  the  bank,  on  the  other  hand,  refused  to 
let  appellant  into  possession  of  the  prem- 
ises. "Ifhis  action  followed  for  the  purpose 
of  procuring  specific .  performance  of  the 
contract.  Findings  and  judgment  were  en- 
tered in  favor  of  the  defendant,  and  plain- 
tiff appealed. 

In  the  first  place,  our  attention  is  called 
to  the  provision  of  §  5145  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  3463),  which  provides  that 
the  affairs  of  each  national  banking  asso- 
ciation shall  be  managed  by  not  less  than 
five  directors,  who  shall  be  selected  by  the 
shareholders.  Counsel  contend  that  under 
the  provisions  of  this  statute,  and  the  de- 
cisions of  the  courts  construing  the  powers 
and  authority  of  th6  officers  of  national 
banks,  the  cashier  in  the  case  at  bar  had  no 
power  to  enter  into  a  contract  for  the  leas- 
ing of  the  premises  in  question,  unless  he 
was  first  authorized  so  to  do  by  a  vote  of 
the  directors  of  the  bank.  Counsel  cite 
United  States  v.  City  Bank,  21  How.  356, 
16  L.  ed.  130,  as  authority  for  the  conten- 
tion that  the  leasing  of  the  property  of  a 
bank  is  outside  of  and  beyond  the  usual 
and  ordinary  business  and  duty  of  the  bank 
cashier.  The  court  there  said:  "The  court 
defines  the  cashier  of  the  bank  to  be  an 
executive  officer  by  whom  its  debts  are  re- 
ceived and  paid,  and  its  securities  taken 
and  transferred,  and  that  his  acts,  to  be 
binding  upon  a  bank,  must  be  done  within 
the  ordinary  course  of  his  duties.  His 
ordinary  duties  are  to  keep  all  the  funds 
of  the  bank,  its  notes,  bills,  and  other 
choses  in  action,  to  be  used  from  time  to 
time  for  the  ordinary  and  extraordinary 
exigencies,  of  the  bank.  He  usually  receives 
directly,  or  through  the  subordinate  offi- 
cers of  the  bank,  all  moneys  and  notes  of 
the  bank,  delivers  up  all  discounted  notes 
and  other  securities  when  they  have  been 
paid,  draws  checks  to  withdraw  the  funds 
of  the  bank  where  they  have  been  deposit- 
ed, and,  as  the  executive  officer  of  the  bank, 
transacts  most  of  its  business. 
Nor  has  it  ever  been  decided  that  a  cashier 
could  purchase  or  sell  the  property,  or  cre- 
ate an  agency  of  any  kind  for  a  bank  which 
he  had  not  been  authorized  to  make  by 
those  to  whom  has  been  confided  the  power 
to  manage  its  business,  both  ordinary  and 
extraordinary.**  Followed  in  Winsor  v. 
Lafayette  County  Bank,  18  Mo.  App.  665. 
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This  may  well  be  accepted  as  the  general 
ruld  of  law  applicable  in  such  cases.  Bank 
of  Commerce  v.  Hart,  37  Neb.  197,  20 
L.R.A.  780,  40  Am.  St.  Rep.  479,  55  N.  W. 
631;  Taylor  v.  Commercial  Bank,  174  N.  Y. 
181,  62  L.RJI.  783,  95  Am.  St.  Rep.  564,  66 
N.  E.  726.  This  rule,  however,  is  not  with- 
out a  great  many  exceptions.  For  in- 
stance, the  cashier  or  other  officer  of  the 
bank  may  act  without  the  scope  of  his  au- 
thority and  in  a  matter  to  which  h^  is  not 
authorized,  and  yet  the  bank  may  subse- 
quently act  in  such  a  manner  with  reference 
to  the  particular  transaction  or  subject- 
matter  as  to  amount  to  a  ratification  of 
the  unauthorized  action  of  the  cashier  or 
other  officer;  or  it  may  take  such  affirm- 
ative action  in  accepting  the  benefits  and 
fruits  of  the  transaction  as  to  preclude  it 
from  thereafter  questioning  or  denying  the- 
authority  of  the  officer  to  act  for  it.  It 
may  also  remain  silent  and  inactive  at  a 
time  when  good  faith  would  have  impelled 
it  to  have  spoken  up  and  disclaimed  the  un- 
authorized act  of  its  officer.  In  these  and 
many  other  instances  that  might  be  men- 
tioned, the  unauthorized  action  of  the  cash- 
ier or  other  officer  of  the  bank  may  become, 
in  presumption  and  contemplation  of  law, 
the  act  of  the  bank  itself.  Zane,  Banks  & 
Banking,  §  105;  Martin  v.  Webb,  110  U.  S. 
7,  28  L.  ed.  49,  3  Sup.  Ct.  Rep.  428.  While 
it  may  be,  and  we  think  usually  is,  the  or- 
dinary practice  for  the  cashier  of  the  gen- 
eral average  of  banks  to  do  the  leasing  of 
any  of  its  extra  rooms  or  banking  house, 
still  as  a  matter  of  law  we  take  it  to  be 
well  settled,  as  indicated  by  the  foregoing 
authority,  that  the  selling  or  leasing  of  the 
bank  property  is  outside  of  the  ordinary 
business  and  duties  of  the  cashier,  unless 
he  is  specially  authorized  so  to  do.  For  the 
purposes  of  the  present  case,  it  may  be 
conceded,  and  we  shall  assume,  that  the 
contract  of  April  3,  1906,  by  which  the 
cashier  of  the  respondent  bank  assumed  to 
contract  for  the  leasing  and  letting  of  these 
rooms  for  a  period  of  five  years,  was  out- 
side and  beyond  the  usual  and  ordinary 
duties  and  authority  of  the  cashier.  We 
shall  therefore  examine  the  facts  as  dis- 
closed by  the  record  for  the  purpose  of  as- 
certaining whether  or  not  the  bank  author- 
ized this  contract,  or,  if  not,  whether  it 
subsequently  ratified  the  same  by  any  act 
or  conduct  of  its  board  of  directors.  In  the 
first  place,  it  is  testified  positively  by  the 
cashier  that  no  such  authority  was  granted 
to  him  prior  to  the  execution  of  his  con- 
tract. We  must  therefore  look  to  the  ev- 
dence  to  ascertain  if  there  was  ever  any 
acquiescence*  or  ratification  which  would 
bind  the  corporation.  We  are  clearly  sat- 
isfied that  all  the  facts  and  circumstances 
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testified  to  and  disclosed  by  the  record  tend 
to  the  inevitable  conclusion  that  the  direct- 
ors of  the  bank  were  informed  of  this  con- 
tract, and  that  they  so  acted  with  refer- 
ence thereto  as  to  bind  the  bank,  and  to 
make  the  contract  that  of  the  bank.  Those 
circumstances  briefly  are:  Mr.  Burrell  was 
one  of  the  five  directors  of  the  bank.  He 
was  vice  president  of  the  bank,  and  he  was 
cashier  of  the  bank.  He  apparently  wrote 
this  letter  and  signed  it  in  duplicate  as 
^'Cashier"  of  the  bank,  mailed  it  to  Spong- 
berg,  and  on  the  following  day  its  terms 
were  accepted  by  Spongberg,  who  indorsed 
his  acceptance  on  either  the  original  or  the 
duplicate,  and  signed  his  name  thereto,  and 
returned  the  same  to  the  bank.  This  con- 
tract with  appellant's  acceptance  indorsed 
thereon  was  in  the  possession  of  the  cash- 
ier, and  therefore  in  the  possession  of  the 
bank,  from  about  the  4th  day  of  April, 
1906,  until  the  trial  of  this  cause.  This 
fact  alone  would  raise  the  presumption  that 
the  directors  had  knowledge  of  the  contract 
and  its  contents.  It  is  the  duty  of  the  di- 
rectors to  examine  the  papers  and  effects 
of  the  bank,  and  to  familiarize  themselves 
with  its  business  and  affairs.  It  is  fair  to 
presume  that  they  examined  this  in  the 
course  of  eighteen  months. 

The  directors  also  appointed  Burrell  and 
Redman  as  the  building  committee.  The 
acts  of  this  committee  in  the  discharge  of 
their  duties  were  the  acts  of  the  bank. 
Either  the  directors  themselves  or  this 
building  committee  accepted  and  adopted 
the  plans  and  specifications  for  the  build- 
ing and  awarded  the  contract.  After  the 
building  was  under  course  of  construction, 
they  allowed  the  appellant  to  propose  from 
time  to  time  changes  in  the  plans  for  the 
particular  rooms  that  he  had  agreed  to 
lease.  The  committee  or  the  board  of  direct- 
ors accepted  these  suggestions,  and  caused 
the  changes  proposed  to  be  made,  and  so 
directed  their  contractor.  This  fact  alone 
is  evidence  that  the  building  committee  or 
the  whole  board  of  directors,  one  or  both, 
recognized  Spongberg  as  a  lessee  of  these 
rooms,  and  that,  when  completed,  he  would 
occupy  them  as  a  tenant.  They  would  cer- 
tainly not  have  made  the  changes  in  the 
construction  of  these  rooms  on  the  mere 
suggestion  of  a  stranger,  and  one  who  had 
no  interest  in  them.  Thev  were  clearly 
making  these  changes  for  the  benefit  of  a 
prospective  tenant.  The  evidence  also 
shows  that  Gill,  another  director,  had 
knowledge  of  this  contract,  and  that  Gill 
stated  to  the  attorney  for  appellant  about 
the  time  of  the  commencement  of  this  ac- 
tion that  the  letter  and  contract  of  April  3, 
1906,  was  in  fact  submitted  to  the  board  of 
directors.    There  is  no  evidence  in  the  reo* 
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ord  that  this  letter  and  contract  was  not 
submitted  to  the  board  of  directors.  ^Ir. 
Burrell,  the  cashier,  says  that  it  was  called 
to  the  attention  of  the  board  of  directors, 
but  does  not  remember  at  what  time  this 
was  done.  He  does  say,  however,  that  they 
finally  concluded  that  they  would  not  con- 
sent to  it  for  the  full  five-year  period,  with- 
out retaining  to  themselves  the  option  to 
terminate  the  lease  on  shorter  notice.  On 
the  other  hand,  whatever  the  board  of  di- 
rectors may  have  said  among  themselves  or 
determined  upon,  they  never  repudiated 
this  contract,  or  notified  appellant  that 
they  would  not  live  up  to  it  until  in  Octo- 
ber, 1907,  or  some  eighteen  months  after  the 
execution  of  the  original  contract.  Fur- 
ther, it  appears  by  the  testimony  of  the 
cashier  himself  that  he  had  exercised  full 
control  and  authority  in  the  leasing  of  the 
bank  property  and  that  he  had  leased  all 
the  rooms  that  had  been  leased.  He  says, 
however,  that  the  other  tenants  were  rent- 
ing from  month  to  moiith,  and  that  this 
was  the  only  lease  for  a  term  of  years.  He 
also  says  that  he  had  made  it  his  business 
to  find  tenants  for  all  the  spare  rooms  in 
the  building. 

It  is  clear  to  us  that  a  majority  of  the 
directors,  if  not  the  whole  board,  were 
aware  of  the  contract  and  its  terms  as  it 
had  been  made  by  the  cashier  of  the  bank. 
All  the  subsequent  acts  of  the  board  and 
each  of  its  directors  indicated  approval  rath- 
er than  disapproval  until  the  building  was 
finally  completed  and  the  formal  lease  was 
drawn  eighteen  months  after  the  original 
contract.  These  circumstances  amount  to  a 
ratification  of  the  original  action  of  the 
cashier  whatever  his  authority  may  have 
been  in  the  first  place. 

It  was  very  aptly  said  by  the  Supreme 
Court  of  the  United  States  in  Martin  ▼. 
Webb,  supra,  and  that  observation  is  equal- 
ly apt  here,  that  ^'directors  cannot,  in  jus- 
tice to  those  who  deal  with  the  bank,  shut 
their  eyes  to  what  is  going  on  around  them. 
It  is  their  duty  to  use  ordinary  diligence  in 
ascertaining  the  condition  of  its  business, 
and  to  exercise  reasonable  control  and  sut 
pervision  of  its  officers.  They  have  some- 
thing more  to  do  than  from  time  to  time  to 
elect  the  officers  of^  the  bank  and  to  make 
declarations  of  dividends.  That  which  they 
ought  by  proper  diligence  to  have  known  as 
to  the  general  course  of  business  in  the 
bank  they  may  be  presumed  to  have  known 
in  any  contest  between  the  corporation  and 
those  who  are  justified  by  the  circum- 
stances in  dealing  with  its  oflicers  upon 
the  basis  of  that  course  of  business." 

After  viewing  the  wholo  case  in  the  light 
of  the  lognl  and  equitable  rnle«  applicable 
to  such  facts  and  circumstances  as  are 
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shown,  we  conclude  that  the  findings  and 
judgment  of  the  trial  court  should  have 
been  in  favor  of  the  appellant.  The  judg^ 
ment  is  therefore  reversed  and  the  cause 
is  remanded,  with  direction  to  the  trial 
court  to  make  findings  and  enter  judgment 
in  accordance  with  the  views  herein  ex- 
pressed. Costs  awarded  in  favor  of  appel- 
lant. 

Sallivan,  Ch.  J.,  concurs. 

Petition  for  rehearing  denied  September 
14,  1910. 


NXSBRASKA  SUPPREACE  COURT. 

PETER   C.   WADE 

V. 

BELMONT  IRRIGATING  CANAL  &  WA- 
TER POWER  COMPANY,  Appt. 

(87  Neb.  732,  128  N.  W.  514.) 

Damages  —  failnre  to  snpply  water. 

In  an  action  for  damages  for  the  breach 
of  a  contract  to  supply  water  for  irrigat- 
ing the  plaintiff's  lands,  where  it  appears 
that  the  land  is  unbroken  and  prac- 
tically unproductive  prairie,  if  the  plaintiff 
prevails  he  can  only  recover  the  difference 
between  the  rental  value  of  said  land  with 
water  according  to  the  terms  of  the  con- 
tract, and  the  rental  value  without  such 
water.  The  supposed  value  of  what  the 
land  might  have  produced  had  the  water 
been  furnished  is  too  remote,  speculative, 
and  conjectural. 

(November  16,  1910.) 

Headnotes  by  Reese,  Ch.  J. 

Note,  —  Measure  of  damages  for  breach 
of  contract  to  furnish  water  for  irri' 
gation. 

This  note  is  supplementary  to  one  on  the 
same  subject  appended  to  Smith  v.  Hicks, 
19   L.R.A.(N.S.)    938. 

As  will  be  observed  from  the  prior  note, 
the  usual  result  from  the  breach  of  a  con- 
tract to  furnish  water  for  irrigation  is  the 
destruction  or  partial  destruction  of  a 
growing  crop,  and  the  measure  of  damages 
applicable  is  the  same  as  if  the  injury  had 
been  occasioned  by  any  other  act  or  failure 
to  act.  Attention  is  therefore  called  to 
the  notes  to  Teller  v.  Bay  &  River  Dredg- 
ing Co.  12  L.R.A.(N.S.)  267,  and  Missouri 
P.  R.  Co.  v.  Savers,  27  L.R.A.(N.S.)  168. 
which  discuss  the  general  question  of 
measure  of  damages  for  destruction  of 
growinsf   crops. 

In  Lowe  v.  Yolo  County  Consol.  Watei: 
Co.  157  Cal.  503.  108  Pac.*297,  it  was  held 
that    for    the    wrongful   denying   of    water 
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A    PPEAIi  by  defendant  from  a  judgmentday  of  December,   1897,  he  purchased   the 


J\.  of  the  District  Conrt  for  Cheyenne 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of  a 
contract  to  supply  water  to  plaintiff  for  ir- 
rigation purposes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  6.  J.  Hant  for  appellant. 

Messrs.  Williams  &  Williams  and 
Wright,  Duffie,  &  Wright  for  appellee. 

Reese,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  filed  his  petition  in  the  district 
court,  alleging  that  the  defendant  is  a  cor- 
poration organized  under  the  laws  of  this 
state  for  the  purpose  of  operating  an  irri- 
gating canal  and  selling  the  water  for  irri- 
gation; that  he  is  the  owner  of  the  S.  E. 
quarter  of  the  N.  £.  quarter  and 
the  N.  E.  quarter  of  the  S.  £.  quarter 
of  section  19,  township  18,  range  47,  in 
Cheyenne  county,  "said  land  being  located 
under,  and  susceptible  of  irrigation  from, 
the  defendant's  canal;"  that  on  the  30th 


land  of  defendant  with  the  express  under- 
standing that  the  consideration  paid  for  the 
land  "included  payment  for  two  40-acre 
tract  water  rights,  the  water  under  said 
contract  to  be  delivered  to  plaintiff  from 
said  canal,  for  which  water  rights  plaintiff 
paid  defendant  for  said  lands  and  said  wa- 
ter rights  the  sum  of  $1,800,"  and  in  con- 
sideration of  the  further  sum  of  $2,  de- 
fendant executed  and  delivered  to  plaintiff 
a  "water  deed,"  a  copy  of  which  is  attached 
to  the  petition,  and  by  which  defendant 
agreed  to  furnish  the  necessary  water  for 
irrigating  said  land  during  each  and  every 
irrigating  season  thereafter;  that  defend- 
ant has  failed  aiid  neglected  to  furnish  any 
water  to  irrigate  said  land  for  the  year 
1907,  to  plaintiff's  damage  in  the  sum  of 
$800,  for  which  judgment  is  demanded.  The 
defendant  answered  the  petition,  denying 
"that  by  reason  of  defendant's  failure  to 
furnish  water  to  the  plaintiff  in  the  year 
1907,  said  plaintiff  has  been  damaged  in 
the  sum  of  $800,  or  in  any  sum  whatever." 


for  irrigation  to  one  who  had  prepared  his 
land  for  alfalfa,  and  had  already  cut  the 
first  crop,  the  company  was  liable  in  dam- 
ages for  the  profits  the  landowner  would 
have  made  from  the  two  additional  crops 
which,  but  for  the  failure  to  furnish  the 
water,  would  have  been  raised,  together 
with  the  cost  of  reseeding  made  necessary 
by  the  lack  of  water.  The  court  in  this 
case  based  its  decision  upon  the  fact  that 
land  prepared  for  alfalfa  will  produce  sev- 
eral crops  each  year  for  several  years 
without  further  care  except  in  the  way  of 
irrigation. 

In  Clague  v.  Tri-State  Land  Co.  84  Neb. 
499,  133  Am.  St.  Rep.  637,  121  N.  W.  570, 
a  case  involving  the  breach  of  a  contract 
to  furnish  water  for  irrigation,  and  result- 
ing in  the  injury  of  a  crop  of  potatoes,  an 
instruction  was  approved  which  stated  the 
measure  of  damages  to  be  "the  value  of 
the  crop  at  the  time  the  water  was  shut 
out  of  said  canal  with  the  right  to  irrigate 
it  from  that  time  on  to  the  end  of  the  sea- 
son, less  the  value  of  the  crop  without  the 
right  to  irrigate  it  from  that  time  until 
the  end  of  the  season."  The  court  said: 
"Defendant  requested  an  instruction  that 
such  measure  was  'the  difference  between 
the  value  of  the  crops  growing  on  plaintiffs' 
land,  as  set  out  in  the  petition,  immediate- 
ly before  and  immediately  after  the  in- 
jury complained  of.'  The  instruction  re- 
quested would  be  proper  if  the  injury  had 
been  inflicted  by  one  act  or  at  one  time, 
so  that  a  comparison  of  the  crop  just  be- 
fore and  immediately  subsequent  to  the 
transaction  would  demonstrate  the  extent 
of  the  injury  and  the  amoimt  of  the  dam- 
age. In  the  instant  case  the  injury  result- 
ed from  withholding  the  water  for  several 
consecutive  weeks.  In  the  meantime  the 
crops  had  made  some  progress.  If  the 
comparison  were  made  immediately  after 
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all  injury  had  been  inflicted,  defendant 
would  have  the  benefit  of  the  increased 
growth  and  value  of  the  potatoes  which 
had  accrued  notwithstanding  the  handicap 
imposed  by  cutting  off  the  water.  If  the 
application  were  made  immediately  before 
and  immediately  subsequent  to  the  dam- 
ming of  the  canal,  then  a  just  estimate 
could  not  be  made  without  a  consideration 
of  the  result  of  the  continued  deprivation 
of  water  during  the  growing  season. 
Plaintiffs  were  damaged  to  the  extent  ot 
the  value  to  them  of  the  use  of  the  water 
during  the  growing  season  for  their  crop, 
and  the  instruction  given  fairly  presented 
that  principle  to  the  jury." 

And  see  Northern  Colorado  Irrig.  Co.  v. 
Richards,  22  Colo.  450,  45  Pac.  423,  infra. 

There  are  cases,  however,  involving  the 
failure  of  a  water  company  to  furnish 
water  for  irrigation,  in  which  there  was 
evidently  no  growing  crop  to  be  destroyed. 
These  cases,  of  course,  are  not  within  the 
scope  of  the  notes  to  the  Teller  and  Say  era 
Cases,  found  respectively  in  12  L.R.A. 
(N.S.)    267,  and  27  L.R.A.(N.S.)    168. 

Since  the  raising  of  a  crop  not  yet  plant- 
ed is  too  uncertain,  and  damages  based  up- 
on the  assumption  of  loss  of  profits  in  the 
event  altogether  too  speculative,  it  is  gen- 
erally held  in  these  cases  that  the  true 
measure  of  damages  is  the  difference  b**- 
tween  the  rental  value  of  the  land  with 
the  water  and  its  rental  value  without  it. 

Such  cases  are  Wade  v.  Belmont  Irbi- 
OATTNO  Canal  &  Water  Power  Co.;  Crow 
V.  San  Joaquin  &  Kinea  River  Canal  &  Ir- 
rigating Co.  130  Cal.  309,  62  Pno.  562.  1058 
(suflficientlv  set  out  in  the  Wade  Case); 
and  Pallett  v.  Murphy,  131  Cal.  192.  63 
Pac.  366. 

In  Northern  Colorado  Irri^r.  Co.  v.  Rich- 
ards, 22  Colo.  450,  45  Pac.  423,  it  seems  to 
have  been  held  that  for  the  mere  refusal 
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The  cause  was  tried  to  the  court  without 
the  intervention  of  a  jury ;  the  finding  of  the 
court  being  in  favor  of  the  plaintiff,  and  the 
assessment  of  his  damages  in  the  sum  of 
$400,  lor  which  judgment  was  rendered. 
Defendant  appeals. 

A  number  of  questions  are  presented  for 
decision,  but  it  is  thought  thej  may  not 
arise  again  in  another  trial;  and  one  only 
will  be  here  noticed,  and  that  one  is  as  to 
the  proper  measure  of  damages.  The  proof 
showed  that  prior  to  the  year  1907  the  land 
had  not  been  irrigated  for  some  time,  and 
no  crops  had  been  raised  upon  it;  that 
plaintiff  desired  it  to  be  irrigated  that  year, 
so  that  the  native  grasses  would  grow 
where  practically  none  had  grown  before. 
The  land  was  to  all  intents  and  purposes 
wild,  and  substantially  a  desert  waste.  Tlic 
theory  of  plaintiff's  case  was  that  if  the 
soil  could  be  irrigated,  beginning  early  in 
the  season,  the  moisture  would  cause  the 
spontaneous  growth  of  grama  grass,  which 
would  within  a  short  time  develop  into 
what   IS   called   "wheat   grass,"    and   from 

without  cause,  of  an  irrigating  company  to 
furnish  during  a  number  of  years  water 
for  irrigation  purposes  to  an  adjoining 
landowner,  who,  in  consequence  thereof, 
was  evidently  prevented  from  sowing  a 
crop  thereon,  the  company  was  liable  for 
the  rental  value  of  the  land,  together  with 
the  value  of  the  benefit  to  the  land  which 
would  necessarily  have  resulted  from  the 
breaking  of  the  ground,  according  to  a 
contract  with  a  prospective  tenant,  less  the 
cost  of  the  necessary  improvement  which 
the  landowner  himself  would  have  been  re- 
quired to  make.  For  its  failure  to  furnish 
water  during  a  year  when  the  landowner, 
because  of  it  having  been  furnished  a  nrior 
year,  had  reason  to  believe  it  would  be 
furnis*hed  again,  and  in  that  belief  had 
planted  crops  and  trees,  and  expended  a 
large  amount  of  money  for  implements, 
animals,  and  cultivation,  the  proper  meas- 
ure of  damages  was  held  to  be  the  differ- 
ence between  the  amount  realized  from  the 
crops  the  land  did  produce  and  the  amount 
that  would  have  been  realized  therefrom 
had  the  water  been  furnished,  less  the 
added  cost  of  raising,  harvesting,  and  mar- 
keting the  product,  together  with  the  loss 
of  trees,  and  the  loss  of  the  use  of  that 
portion  of  the  land  which  the  plaintiff  was 
prevented  from  cultivating.  In  this  case 
it  was  held  erroneous  to  allow  compensa- 
tion for  the  erection  of  permanent  im- 
provements, or  to  allow  damages  for  de- 
preciation in  the  stock  and  the  farming 
implements, — especially  since  it  appeared 
that  such  depreciation  was  occasioned  by 
their  use  in  preparing  and  planting  the 
ground  from  which  a  partial  crop  was  real- 
ized. It  was  also  held  erroneous  to  allow 
rental  value  of  the  land  not  seeded  at  the 
time  of  the  demand,  the  court  giving  as  its 
reason  therefor  that  such  rental  was  not 
limited  to  the  land  for  which  water  was  to 
31  L.R.A.(N.S.) 


which  a  cutting  could  be  had.  Neither  one 
of  the  grasses  named  was  growing  on  the 
land,  except  one  one  or  two  small  spots. 
At  the  beginning  of  the  trial  plaintiff  was 
called  as  a  witness  in  his  own  behalf,  and 
the  question  arose  as  to  what  was  the  prop- 
er measure  of  damages,  when  the  court  an- 
nounced that  ''the  damage  is  the  difference 
between  the  crop  actually  raised  and  what 
would  have  been  raised  if  water  had  been 
supplied."  While  no  exception  was  taken 
to  the  ruling,  the  decision  caused  the  case  to 
be  tried  upon  that  issue,  and  the  question 
is  presented  here.  As  we  view  the  case, 
there  can  be  no  doubt  but  that  the  learned 
district  judge  was  in  error  in  so  holding. 
There  were  no  special  damages  alleged  or 
declared  upon  the  petition.  As  we  have 
seen,  the  averments  reach  only  to  the  fact 
that  defendant  undertook  to  furnish  water 
sufficient  to  irrigate  the  land,  failed  to 
do  so,  to  plaintiff's  damage.  Indeed,  it  is 
quite  doubtful  if,  under  the  facts  of  the 
case,  any  allegations  could  be  made  which 

be  furnished,  and  that  on  some  of  it  a  par- 
tial crop  was  produced. 

For  the  breach  of  a  contract  to  furnish 
water  for  the  irrigation  of  a  rice  crop, 
the  injured  party  may  be  awarded  dam- 
ages for  the  time,  labor,  and  material  ex- 
pended in  planting  the  crop.  Lutcher  v. 
Stoddard,  —  Tex.  Civ.  App.  — ,  66S.W.  608- 

And  a  water  company  which,  contrary  to 
a  constitutional  provision,  refused  water 
for  irrigation  to  a  landowner,  is  liable  for 
exemplary  damages,  under  a  statute  pro- 
viding that  in  an  action  for  the  breach  of 
an  obligation  not  arising  from  contract, 
where  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  express  or 
implied,  the  plaintiff,  in  addition  to  the 
actual  damages,  may  recover  exemplary 
damages.  Lowe  v.  Yolo  County  Consol. 
Water  Co.  157  Cal.  503,  108  Pac.  297,  af- 
firming 8  Cal.  App.  167,  96  Pac.  379. 

A  case  which  did  not  involve  a  failure 
to  furnish  water  for  irrigation,  but  which 
is  of  interest  here,  is  North  Point  Consol. 
Irrisr.  Co.  v.  Utah  &  Salt  L.  Canal  Co.  23 
Utah,  199,  63  Pac.  812,  where  one  who  has 
wrongfully  prevented  from  using  water  in 
his  own  ditches  for  irrigation  was  permit- 
ted to  recover  the  value  of  the  water  in 
the  market  for  irrigation  purposes. 

Another  case  of  interest  is  Starbird  v. 
Jacobs,  46  Colo.  507,  105  Pac.  872,  where 
it  was  held  that  for  the  failure  of  title, 
to  a  water  right  in  an  irrigation  company, 
conveyed  by  one  individual  by  covenant  of 
warranty  to  another,  the  measure  of  dam- 
ages, in  the  absence  of  evidence  showing 
that  no  such  w^ater  could  be  obtained  from 
the  company,  was  not  the  supposed  diminu- 
tion in  value  of  the  property  on  which  the 
water  was  to  be  used,  on  the  basis  of  the 
price  paid  per  acre,  but  at  most  could  be 
no  more  than  the  value  of  the  water  ri^ht. 

G.  V. 
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would  admit  of  the  application  of  the  rule 
stated  by  the  court. 

In  Crow  Y.  San  Joaquin  &  K.  River  Canal 
&  Irrigating  Co.  130  Cal.  309,  62  Pac.  502, 
1058,  the  question  of  the  measure  of  dam- 
ages for  failure  to  furnish  water  in  compli- 
ance with  the  contract  therefor  was  under 
consideration.  The  trial  court  admitted  evi- 
dence to  the  efTect  that,  if  plaintiff  had  ob- 
tained the  water  to  which  he  was  entitled, 
he  would  have  planted  a  crop  of  alfalfa, 
from  which  he  would  have  realized  cer- 
tain profits,  but  owing  to  his  failure  to  get 
the  water  he  did  not  plant  the  alfalfa,  and 
instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  as  damages  the  profits 
he  would  have  realized  from  the  crops  of 
alfalfa  that  he  would  have  raised  on  the 
land,  had  water  been  furnished  by  defend- 
ant as  demanded  by  the  plaintiff,  less  the 
cost  of  raising  and  caring  for  the  crops,  and 
less  what  the  land  actually  produced  during 
the  time  of  the  failure  to  supply  the  water. 
The  court  says:  "The  rule  embodied  in  the 
instruction  of  the  court,  and  under  which 
the  testimony  on  behalf  of  the  plaintiff  was 
admitted,  is  too  remote  and  speculative. 
The  proper  measure  of  damages  in  a  case 
like  this  is  the  difference  between  the  ren- 
tal value  of  the  land  with  water  and  its 
rental  value  without  it.  .  .  .  Conjec- 
ture as  to  profits  of  the  kind  sought  here 
cannot  be  recovered  as  damages  in  such 
cases.  They  must  be  damages  capable  of 
ascertainment  by  proof  to  a  reasonable  cer- 
tainty. Uncertain  and  speculative  profits, 
which  might  or  might  not  have,  been  rea- 
lized, are  not  recoverable  in  such  action." 
This  rule  is  announced  in  Pallett  v.  Mur- 
phy, 131  Cal.  192,  63  Pac.  366;  Northern 
Colorado  Irrig.  Co.  v.  Richards,  22  Colo. 
450,  45  Pac.  423;  Giles  v.  OTooIe,  4  Barb. 
261;  Chicago  v.  Huenerbein,  85  III.  504,  28 
Am.  Rep.  626;  Pollitt  v.  Long,  58  Barb.  20, 
35,  and  Horres  v.  Berkeley  Chemical  Co. 
57  S.  C.  189,  52  L.R.A.  36,  35  S.  E.  600, 
and  is  doubtless  well  settled. 

There  are  cases  holding,  and  perhaps  cor- 
rectly, that  if  a  crop  is  planted  and  has 
been  well  advanced  in  growth,  so  that  by 
its  inspection  a  well-founded  opinion  can 
be  formed  as  to  what  the  crop  will  produce 
if  permitted  to  mature  according  to  tlie 
usual  course  of  the  season,  such  evidence 
might  be  competent;  but  we  have  found  no 
well-considered  case  where  the  rule  has 
been  applied  to  a  case  like  this.  The  dif- 
ference between  the  rental  value  of  the  land 
with  water  supply  and  its  rent.il  value  ur 
it  was  must  be  the  test.  It  follows  that 
the  judgment  of  the  District  Court  must  hv. 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  which  is  done. 

Reversed  and  remanded. 
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PITTSBURGH  PLATE  GLASS  COMPANY 

v. 

J.  D.  LEARY  et  al. 

■ 
(— S.  D.  — ,  126  N.  W.  271.) 

Media nics'  Iten  —  Injured  material. 

1.  A  materialman  is  not  entitled  to  a 
lien  for  glass  furnished  the  contractor  for 
use  in  a  building  if  it  was  broken  before 
any  attempt  was  made  to  use  it  in  the 
building,  so  that  it  became  worthless,  where, 
under  the  statute,  the  lien  depends  not  upon 
the  owner's  contract,  but  upon  the  incor- 
poration  in  the  building  of  the  material  for 
which  the  lien  is  claimed. 

Interest  •*  meclianics'  lien. 

2.  Interest  does  not  run  upon  an  amount 
due  a  materialman  for  which  he  claims  a 
mechanics'  lien  until  the  filing  of  the  lien, 
where  his  statement  of  claim  does  not  show 
when  he  was  entitled  to  his  money,  and 
makes  no  claim  for  interest. 
Mechanics'  lien  —  tender  —  extinguish- 
ment of  lien. 

3.  A  tender  of  the  amount  due  upon  a 
claim  for  which  a  mechanics'  lien  has  been 
filed  stops  the  running  of  interest  and  ex- 
tinguishes the  lien,  although  a  condition  is 
annexed  so  that  the  title  to  the  money  is 
not  transferred  to  the  creditor,  where  the 
statute  provides  that  an  offer  of  payment 
duly  made,  though  the  title  is  not  trans- 
ferred to  the  creditor,  has  the  same  effect 
as  performance. 

Tender  —  less  tlian  claim  —  effect. 

4.  One  cannot,  upon  tendering  an  amount 
less  than  is  claimed  by  the  holder  of  a 
mechanics'  lien,  insist,  as  a  condition  to 
transferring  title  to  the  creditor,  on  a  re- 
lease of  the  lien,  and  therefore  a  tender 
with  such  condition  annexed  is  not  sufficient 
to  release  the  lien  and  stop  the  running  of 
interest,  although  the  amount  tendered  was 
in  fact  all  that  was  due. 

(March  30.  1910.) 

Note.'-' Materials  fuiiiished  for  Ktrtu*' 
ture,  hut  not  actually  tised  therein, 
aa  hasia  of  a  mechanics*  lieti,  ^ 

Law  writers,  whether  judges,  brief  mak- 
ers, or  commentators,  when  dealing  with 
the  topic  suggested  by  the  foregoing  title, 
seem  to  have  contracted  the  habit  of  say- 
ing that  the  cases  are  divided  on  this 
question,  and  of  citing  a  great  mass  of 
cases  to  each  of  two  diametrically  opposed 
general  propositions  of  law, — one  that  the 
use  of  materials  furnished  in  good  faith 
for  a  building  is  necessary  in  order  to  sus- 
tain the  lien,  and  the  other  that  there  mav 
be  a  lien  in  such  circumstanoes  whether  uhc 
is  actually  made  of  the  materials  or  not. 
The  cases  usually  cited  to  these  two  prop- 
ositions cover  a  considerable  range  of  the 
mechanics'  lien  law,  and  really  involve  va- 
rious  and   distinctive    questions.     For    in* 
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CROSS  appeals  from  a  judgment  of  the 
Circuit  Court  for  Brookings  County  en- 
forcing in  part  a  mechanics'  lien  and  from 
an  order  denying  a  new  trial;  plaintiff  ap- 
pealing from  so  much  of  the  judgment  as 
enforced  its  liens  for  a  part  only  of  the 
amount  claimed,  and  from  that  part  of  the 
order  denying  its  motion  for  a  new  trial; 
and  defendant  New  Century  Company  ap- 
pealing from  so  much  of  the  judgment  as 
held  that  a  tender  by  it  had  not  stopped 
the  running  of  interest  nor  destroyed  the 
lien,  and  from  that  part  of  the  order  which 
denied  its  motion  for  a  new  trial.  Judg- 
ment modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cheever  &  Checver,  for  plain- 
tiff: 

Where  a  statute  provides  that  a  person 
furnishing  materials  for  a  building  by  vir- 
tue of  a  contract  with  a  contractor  or  sub- 

Stance,  a  fundamental  distinction,  thus 
usually  ignored,  involves  the  difference  be- 
tween the  question  whether  there  may  be 
a  lien  for  materials  furnished,  but  never 
used  at  all,  which  is  a  question  to  be  con* 
sidered  in  this  note, — and  the  question 
whether  materials  furnished  and  employed 
or  consumed  in  the  process  of  the  work, 
but  not  entering  into  and  becoming  a  part 
of  the  structure,  are  materials  contem- 
plated by  the  mechanics'  lien  law.  The 
distinction  between  these  two  questions  is 
marked.  In  the  first  the  problem  requir- 
ing solution  is  whether  the  right  to  a  lien 
for  materials  that  are  in  themselves  lien- 
able  exists,  notwithstanding  the  failure  of 
the  person  to  whom  they  have  been  fur- 
nished to  use  them  in  the  work;  whereas, 
in  the  latter  situation  the  question  is 
whether  materials  furnished  and  actually 
used,  employed,  or  consumed  in  the  work, 
are  lienable  at  all,  where  they  do  not  enter 
into  and  become  a  permanent  part  of  the 
improvement.  So,  it  should  be  observed 
that  the  primary  limitation  of  the  note  is 
the  confinement  of  it  to  cases  involving 
the  effect  of  the  failure  to  use  lienable 
materials. 

Certain  phases  of  the  other  question, 
namely,  the  lienabi]ity  of  articles  fur- 
nished and  used  or  consumed,  but  not  be- 
coming a  permanent  part  of  the  structure, 
have  already  been  treated  in  this  series. 
For  example,  the  question  whether  explo- 
sives are  materials  in  improving  real  prop- 
erty is  considered  in  the  note  in  2  L.R.A. 
(N.S.)  288.  And  the  question  whether 
food  furnished  a  contractor  for  employees 
and  teams  is  material  giving  a  lien  on  a 
railroad  is  the  subject  of  the  note  in  15 
L.R.A.(N.S.)  509.  In  16  L.U.A.(N.S.)  585, 
there  is  a  note  on  the  ri^ht  to  a  statutory 
lien  on  property  of  a  tliird  person  for  the 
rental  of  personal  property  let  to  a  con- 
tractor for  use  in  work  of  a  lienable  na- 
ture. Other  phases  of  this  general  ques- 
tion, such  as  the  lienability  of  tools,  ma- 
chinery, and  other  instrumentalities^  fuel, 
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contractor  shall  have  a  lien  for  the  same, 
the  party  furnisliing  the  materials  is  en- 
titled to  a  lien,  although  such  materials 
were  not  actually  used  in  the  construction 
of  the  building. 

Lee  V.  Hoyt,  101  Iowa,  101,  70  N.  W.  95; 
Esslinger  v.  Huebner,  22  Wis.  632;  Hickey 
V.  Collon,  47  Minn.  666,  60  N.  W.  019; 
Marrener  v.  Pax  ton,  17  Neb.  634,  24  N.  W. 
209;  Neilson  v.  Iowa  Eastern  R.  Co.  61 
Iowa,  714,  3  N.  W.  781;  Weir  v.  Barnes, 
38  Neb.  875,  57  N.  W.  760;  Totten  &  H. 
Iron  k  Steel  Foundry  Co.  v.  Muncie  Nail 
Co.  148  Ind.  372,  47  N.  E.  704;  Scott  v. 
Goldinghorst,  123  Ind.  268,  24  N.  E.  334; 
Huttig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co. 
6  Wash.  122,  32  Pac.  1073;  Salem  v.  Lane 
k  B.  Co.  189  111.  593,  82  Am.  St  Rep.  481, 
60  N.  E.  39;  Wallace  v.  Melchoir,  2  Browne 
(Pa.)  104;  Presbyterian  Church  v.  Allison, 
10  Pa.  413;  Odd  Fellows'  Hall  v.  Masser,  24 

lubricating  oil,  and  the  like,  and  also  of 
receptacles  or  of  materials  which  were  used 
for  the  fabrication  of  temporary  struct- 
ures, such  as  scaffolds,  concrete  forms,  etc., 
have  not  been  considered  herein,  and  are 
reserved  for  future  consideration  in  this 
series. 

Another  line  of  cleavage  between  the 
cases,  which  has  apparently  been  ignored 
in  the  indiscriminate  citation  of  the  cases, 
is  the  distinction  between  the  question  of 
the  necessity,  in  order  to  support  a  lien, 
that  the  materials  be  furnished  for  a  cer- 
tain structure,  and  the  question  of  the  ne- 
cessity for  the  actual  use  of  materials 
which  are  shown  or  assumed  to  have  been 
so  furnished.  Of  course,  it  is  unquestioned 
that  one  who  sells  certain  articles  without 
reference  to  any  particular  structure  or 
building  is  not,  at  least  where  no  use 
thereof  is  made,  entitled  to  claim  the  bene- 
fit of  the  mechanics'  lien  law  because  the 
vendee,  without  the  other's  knowledge,  in- 
tended to  use  them  in  the  building,  or  be-- 
cause  they  were  adapted  to  use  therein. 
So,  this  note  is  confined  to  cases  involving 
the  question  of  the  right  to  a  lien  for  ma- 
terials furnished  for  specified  buildings, 
but  not  used.  This  limitation  eliminates 
many  of  the  cases  that  have  been  cited  in 
various  legal  works  to  the  two  general 
propositions  of  law  referred  to  at  the  be- 
ginning of  this   statement. 

Another  limitation  placed  upon  this  note 
results  in  the  exclusion  of  cases  in  which 
it  appeared  that  the  failure  to  use  the  ma- 
terials was  due  to  defects  tlierein,  or  to 
the  failure  to  complete  the  structure, 
whether  through  the  default  of  the  con- 
tractor or  builder,  or  otherwise.  Some 
aspects  of  this  question  have  been  pre- 
viously considered.  The  effect  of  the  death 
of  the  principal  contractor  on  the  rights 
of  the  subcontractor  or  materialman  to  a 
lien  or  to  payment  by  the  owner  was  con* 
sidorcd  in  the  note  in  20  L.R.A.(N.S.)  45; 
and  the  effect  of  the  bankruptcy  of  the 
contractor  on  the  right  of  the  laborer  or 
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Pa.  507,  64  Am.  Dec  676;  Morrison  v.  Han- 
cock, 40  Mo.  661;  Morris  County  Bank  v. 
Rockaway  Mfg.  Co.  14  N.  J.  Eq.  189; 
Franklin  Bank  ▼.  Cincinnati,  10  Ohio  S.  & 
C.  P.  Dec.  646;  Watts  v.  Whittington,  48 
Md.  357;  Sears  v.  Wise,  62  App.  Div.  118, 
64  N.  Y.  Supp.  1063;  Greenway  ▼.  Turner,  4 
Md.  296;  Beckel  v.  Petticrew,  6  Ohio  St. 
247;  Linden  Steel  Co.  v.  Imperial  Ref. 
Co.  146  Pa.  4,  23  Atl.  800;  Jonte  v.  Gill, 
—  Tenn.  — ,  39  S.  W.  750;  Tennis  Bros.  Co. 
V.  Wetzel  &  T.  R.  Co.  140  Fed.  193;  Berger 
V.  Turnblad,  98  Minn.  163,  116  Am.  St.  Rep. 
353,  107  N.  W.  543;  Keeley  Brewing  Co.  v. 
Neubauer  Decorating  Co.  194  111.  580,  62 
N.  E.  928;  Trammell  v.  Mount,  68  Tex.  210, 
2  Am.  St.  Rep.  479,  4  S.  W.  377;  Frudden 
Lumber  Co.,  ▼.  Kinnan,  117  Iowa,  93,  90 
N.  W.  516. 

Creditors  need  show  only  that  the  ma- 
terial was  sold  to  be  used  in  the  building. 

Esslinger  ▼.  Huebner,  22  Wis.  632 ;  Hickey 
▼.   CoUon,   47   Minn.   665,   60   N.   W.   919; 


Trammell  y.  Mount,  68  Tex.  210,  2  Am.  St. 
Rep.  479,  4  S.  W.  377;  Foster  v.  Dohle, 
17  Neb.  631,  24  N.  W.  208. 

Subcontractors  who  furnish  material  to 
contractors  for  use  in  building,  under  §§ 
5461  and  5470,  Compiled  Laws,  can  enforce 
liens  on  a  building  and  real  estate  on 
which  it  is  erected,  to  the  extent  of  the 
price  agreed  to  be  paid  by  contractor  for 
the  material. 

Albright  v.  Smith,  2  S.  D.  677,  61  N.  W. 
590. 

Materials  and  labor  furnished  under  the 
mechanics'  lien  law  are  furnished  on  the 
credit  of  the  building,  and  not  of  the  oon- 
tractor. 

Ibid. 

The  tender  was  not  good  because  of  the 
imposing  of  improper  conditions,  to  wit: 
The  requiring,  as  a  condition  precedent,  of 
a  discharge  and  release  of  tlie  mechanics' 
lien,  and  of  all  claims  against  the  defend- 
ant New  Century  Company. 

Te  Poel  V.  Shutt,  57  Neb.  692,  78  N.  W. 


materialman  to  enforce  a  mechanics'  lien 
against  the  property  improved  was  consid- 
ered in  the  note  in  26  L.R.A.(N.S.)   409. 

Obviously  the  cases  turning  upon  the 
failure  to  apportion  the  claim  among  sev- 
eral buildings  for  which  materials  were 
furnished  have  no  place  herein. 

The  distinctive  question  then,  which  is 
^')  be  considered  herein,  is  the  right  of  one 
who  furnishes  material  for  a  certain 
structure,  the  material  being  such  as  is 
lienable  under  the  statute,  to  a  lien  upon 
the  structure  where  such  materials  have 
not  been  employed  or  used  in  any  way, 
and  where  such  nonuse  is  not  due  to  an 
abandonment  of  the  project.  Some  light  on 
a  narrow  phase  of  the  effect  of  the  aban- 
donment by  the  contractor  is  to  be  found 
in  the  note  in  20  L.R.A.(N.S.)  89,  on  the 
right  to  a  mechanics'  lien  for  labor  or  ma- 
terial furnished  on  the  order  of  the  arch- 
itect before  the  abandonment  of  the  con- 
tract by  the  contractor. 

Some  courts  state  broadly  that  to  sus- 
tain a  mechanics'  lien  for  materials  fur- 
nished for  a  structure,  it  must  appear  that 
the  materials  were  actually  used  in  its  con- 
struction. Robinson  v.  Crotwell  Bros.  Lum- 
ber Co.  (Ala.)  .52  So.  733;  Silvester  v.  Coe 
Quartz  Mine  Co.  80  Cal.  510,  22  Pac.  217; 
Bewick  v.  Muier,  83  Cal.  368,  23  Pac.  389; 
Chapin  v.  Persse  &  B.  Paper  Works,  30 
Conn.  461.  79  Am.  Dec.  263;  Potter  Mfg. 
Co.  ▼.  A.  B.  Meyer  &  Co.  173  Ind.  513,  131 
Am.  St.  Rep.  267,  86  N.  E.  837;  T^eeper  v. 
Myers,  10  Ind.  App.  314.  37  N.  E.  1070; 
Rice  V.  Hodsje.  26  Kan.  164:  Hill  v.  Bowers, 
45  Kan.  592,  26  Pac.  13;  McOarrv  v.  Aver- 
ill,  50  K«n.  362,  34  Am.  St.  Rep.  120,  31 
Pac.  1082;  Consolidated  Engineerinsr  Co.  v. 
Crowlev.  105  La.  615,  30  So.  222;  Smalley 
V.  Gearing,  121  Mich.  190,  79  N.  W.  1114, 
80  N.  W.  797;  North  v.  Globe  Fence  Co. 
144  Mich.  557,  108  N.  W.  285;  Missoula 
Mercantile  Co.  v.  O'Donnell,  24  Mont.  65, 
31  L.R.A.(N.S.) 


75,  60  Pac.  594,  991.  Other  cases  holding 
that  the  material  must  be  actually  used  in 
the  structure  in  order  to  sustain  the  lien 
are  subsequently  cited  in  the  subdivisions 
devoted  to  particular  forms  of  the  statute. 

In  this  connection  it  was  said  in  Chapin 
V.  Persse  A  B.  Paper  Works,  30  Conn.  461; 
"The  theory  of  the  lien  is  that  the  party 
furnishing  materials  for  the  erection  or  re- 
pair of  buildings  on  credit  retains  his  claim 
to  them  after  they  have  gone  into  the 
building,  and,  to  enable  him  to  enforce  it, 
his  lien  is  spread  over  all  the  property  with 
which  the  materials  have  become  insepar- 
ably connected.  Hence  he  is  given  a  lien 
upon  the  whole  building  and  the  land  on 
which  it  stands.  But  to  give  a  lien  for  all 
the  materials  sold  for  the  purpose  of  goin«; 
into  the  building,  irrespective  of  the  actual 
use  of  it  for  that  purpose,  might  have  the 
effect  of  creating  a  lien  to  the  full  value  of 
the  building  and  the  land  on  which  it 
stands,  in  favor  of  parties  whose  property 
did  not  in  fact  any  of  it  go  into  the  build- 
ing, and  thus  the  persons  who  had  in  fact 
erected  or  repaired  the  building,  or  who  had 
done  work  upon  it,  would  be  deprived  of 
any  advantage  from  the  liens  given  them 
by  the  statute.  Such  surely  oujrht  not  to 
be,  and  as  we  believe  was  never  intended  to 
be,  the  result  in  any  case.  We  think,  there- 
fore, that  to  entitle  the  furnisher  of  the 
materials  to  a  lien,  his  property  must  not 
only  be  furnished  for  the  erection  of  the 
repair  of  a  building,  but  must  actually  go 
into  the  building  and  be  used  for  that  pur- 
pose." 

The  result  which  this  broad  rule  entails 
has  been  reached  where  there  were  special 
circumstances  more  or  less  affecting  the 
case. 

Thus,  it  has  been  held  that  where  the 
contractor  stipulates  with  the  owner  to 
furnish  the  materials,  and  purchases  them 
from   the   materialman   without   notice   te 
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280;  Tompkins  ▼.  Batie,  11  Neb.  147,  38 
Am.  Rep.  361,  7  N.  W.  747;  Wood  v.  Hitch- 
cock, 20  Wend.  47;  Storey  v.  Krewson,  55 
Ind.  397,  23  Am.  Rep.  668;  Mann  v.  Rob- 
erts, 126  Wis.  142,  105  N.  W.  786;  Ruppel 
V.  Missouri  Guarantee  Say.  &  Bldg.  Asso. 
158  Mo.  013,  69  S.  W.  1000;  Schrandt  v. 
Young,  62  Neb.  264,  86  N.  W.  1090;  West 
V.  Farmers*  Mut.  Ins.  Co.  117  Iowa,  147, 
90  N.  W.  524;  Kuhns  v.  Chicago,  M.  &  St. 
P.  R.  Co.  65  Iowa,  528,  22  N.  W.  662; 
Latham  v.  Hartford,  27  Kan.  249;  Glos  ▼. 
Goodrich,  175  111.  20,  61  N.  E,  644;  Noyes 
V.  Wyckoflf,  114  N.  Y.  204,  21  N.  E.  158; 
Chapin  v.  Chapin,  —  Mass.  — ,  36  N.  E. 
747;  2  Greenl.  Ev.  §  605;  Frost  v.  Yonkers 
Sav.  Bank,  70  N.  Y.  658,  26  Am.  Rep.  627; 
Elderkin  v.  Fellows,  60  Wis.  339,  19  N.  W. 
101;  Moore  v.  Norman,  43  Minn.  428,  9 
LR.A.  56,  19  Am.  St.  Rep.  247,  45  N.  W. 
859,  52  Minn.  83,  18  L.R.A.  359,  38  Am.  St. 
Rep.  526,  53  N.  W.  809 ;  28  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  32. 


Mr.  Wallace  E.  Purdy,  with  Messrs. 
Hall,  liawrence,  A  Rod  die,  for  defend- 
ant New  Century  Company: 

A  mechanics'  lien  cannot  attach  except 
for  materials  actually  used  in  the  con- 
struction of  the  building. 

Albright  v.  Smith,  2  S.  D.  687,  51  N. 
W.  590;  Van  Stone  v.  Stillwell  &  B.  Mfg.  Co. 
142  U.  S.  128,  35  L.  ed.  061,  12  Sup.  Ct. 
Rep.  181;  Laird  y.  Noonan,  32  Minn.  358, 
20  N.  W.  365;  Merrigan  ▼.  English,  0  Mont. 
113,  6  L.R.A.  840,  22  Pac.  454;  Savoy  v. 
Jones,  2  Rawle,  343 ;  Cole  Mfg.  Co.  v.  Falls, 
90  Tenn.  466,  16  S.  W.  1046;  Sutton  ▼. 
Consolidated  Apex  Min.  Co.  14  S.  D.  33, 
84  N.  W.  211;  Mochon  v.  Sullivan,  1  Mont. 
472;  27  Cyc.  Law  &  Proc.  pp.  17,  31,  46; 
Goodman  v.  Baerlocher,  88  Wis.  287,  43  Am. 
St.  Rep.  893,  60  N.  W.  416;  Canton  Roll 
&  Mach.  Co.  V.  Rolling  Mill  Co.  165  Fed. 
321 ;  Compound  Lumber  Co.  v.  Murphy,  160 
111.  343,  48  N.  E.  472;  Hunter  v.  Blanch- 
ard,  18  111.  318,  68  Am.  Dec.  647;  Brunner 


the  owner,  the  materialman  cannot  have  his 
lien  without  proof  that  the  articles  were 
used  in  the  building.  May  &  T.  Hardware 
Co.  v.  McConnell,  102  Ala.  577,  14  So.  768. 
And  the  right  of  the  materialman  to 
claim  a  privilege  by  way  of  preference  of 
payment  over  the  principal  contractor  de- 
pends upon  the  actual  use  of  the  materials 
furnished;  and  where  they  are  furnished  to 
a  subcontractor  without  privity  with  the 
principal  contractor,  the  right  to  assert 
the  privilege  is  defeated  by  the  subcon- 
tractor's incorporation  into  the  structure 
of  materials  received  from  a  third  person 
in  substitution  for  some  of  the  materials 
furnished  to  the  subcontractor  and  loaned 
by  him  to  such  third  person.  Consolidated 
Engineering  Co.   v.   Crowley,  105   La.   615, 

30  So.  222. 

On  the  other  hand,  it  has  been  just  as 
broadly  asserted  in  a  few  jurisdictions  that 
where  the  materials  are  furnished  in  good 
faith  for  a  particular  structure  specified  in 
the  contract,  the  furnisher's  lien  does  not 
depend  for  its  existence  or  enforcement 
upon  the  use  of  the  materials  for  that  pur- 
pose. Neilson  v.  Iowa  Eastern  R.  Co.  51 
Iowa,  184,  714,  33  Am.  Rep.  124,  1  N.  W. 
434,  3  N.  W.  779;  Lee  v.  Hoyt,  101  Iowa, 
101,  70  N.  W.  95;  St.  Croix  Lumber  Co.  v. 
Davis,  105  Towa,  27,  74  N.  W.  756  (infer- 
entially);  Watts  v.  Whittington,  48  Md. 
353  (citing  Greenway  v.  Turner,  4  Md. 
296,  which  does  not  really  decide  the 
point) ;  Maryland  Brick  Co.  v.  Spilman.  76 
Md.  343,  17  L.R.A.  599,  35  Am.  St.  Rep. 
431,  26  Atl.  297;  Maryland  Brick  Co.  v. 
Dunkerly,  85  Md.  199,  36  Atl.  761;  Hnttig 
Bros.  MJFg.  Co.  v.  Dennv  Hotel  Co.  6  Wash. 
122,  624,  32  Pac.  1073,  34  Pac.  774  (suspen- 
sion of  work  by  contractor) ;  I^arkin  v.  Lar- 
kin,  32  Ont.  Rep.  80.  Other  cases  holding 
to  the  same  effect  under  pnrtionlar  forms 
of  statutes  are  subseoiiently  cit*»d. 

Wliilft  thp  cflse  Esslingler  v.  Huebner,  22 

31  L.R.A.(N.S.) 


Wis.  632,  does  not  stand  for  this  broad 
rule,  it  is  therein  held  that  one  who  sells 
materials  to  the  owner  with  the  under- 
standing that  they  are  to  be  used  in  the 
building  may  have  a  lien  therefor,  although 
the  owner  diverts  the  materials  to  other 
purposes  and  obtains  substitute  materials 
for  the  building  from  other  sources. 

Effect   of  phraseology   of   statutes — gener- 

aUy. 

Since  mechanics'  liens  are  of  legislative 
creation,  it  becomes  important  to  note  the 
phraseology  of  the  statutes  in  the  various 
jurisdictions,  for  a  part  of  what  has  been 
frequently  termed  the  conflict  among  the 
cases  is  indeed  traceable  to  the  varying 
statutory  provisions.  Occasionally,  the 
question  whether  the  materials  were  fur- 
nished to  the  contractor  or  subcontractor 
on  the  one  hand,  or  to  the  owner  on  the 
other,  has  been  an  important  factor  in 
reaching  a  conclusion  in  a  particular  case. 
And  this  difference,  if  difference  there  be, 
is  in  itself  sometimes  traceable  to  the  va- 
riation of  the  phraseology  of  the  statutes. 

Under  a  statute  providing  that  a  mate- 
rialman shall  have  a  lien  for  the  value  of 
materials  furnished  at  the  instance  of  the 
owner,  or  of  any  other  person  acting  by 
his  authority  as  agent,  contractor,  or  other- 
wise, and  providing  further  that  in  case 
of  a  contract  between  an  owner  and  a  con- 
tractor, the  lien  shall  extend  to  the  entire 
contract  price,  and  that  such  contract  shall 
operate  as  a  lien  in  favor  of  all  persons  ex- 
cept the  contractor  to  the  extent  of  the 
whole  contract  price,  and  after  all  such 
liens  are  satisfied,  then  as  a  lien  for  any 
balance  of  the  contract  price  in  favor  of 
the  contractor, — ^it  was  held  in  Sierra  Nev- 
ada Lumber  Co.  v.  Whitmore,  24  Utah,  130, 
66  Pac.  779,  that  the  lien  of  a  subcontract- 
or  furnishing  materials  to  the  contractor 
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V.  Picking,  76  111.  App.  393;  Cox  ▼.  Colles, 
37  111.  App.  603;  Baker  v.  Fessenden,  71 
Me.  292;  Lambard  ▼.  Pike,  33  Me.  141; 
Coddington  v.  Beebe,  31  N.  J.  L.  477; 
Campbell  ▼.  John  W.  Taylor  Mfg.  Co.  62 
N.  J.  Eq.  307,  49  Atl.  1119;  20  Am.  & 
Eng.  Enc.  Law,  p.  346 ;  Lee  y.  King,  99  Ala. 
246,  13  So.  606;  Cook  v.  Rome  Brick  Co. 
98  Ala.  409,  12  So.  918;  Eufaula  Water  Co. 
V.  Addyston  Pipe  &  Steel  Co.  89  Ala.  662, 
8  So.  26;  May  &  T.  Hardware  Co.  v.  Mc- 
Connell,  102  Ala.  677,  14  So.  768;  McAnally 
V.  Hawkins  Lumber  Co.  109  Ala.  397,  19  So. 
417;  Wilson  v.  Nugent,  126  Cal.  280,  67 
Pac.  1008;  Chapin  v.  Persse  ft  B.  Paper 
Works,  30  Conn.  461,  79  Am.  Dec.  263; 
Alderman  v.  Hartford  &  N.  Y.  Transp.  Co. 
66    Conn.    47,    33    Atl.    689;    George    Leh- 


^man  &  Sons  Co.  v.  Clark,  33  HI.  App. 
33;  Power  v.  McCord,  36  111.  214;  Corey  v. 
Croskey,  67  111.  261;  Chicago  Artesian  Well 
Co.  V.  Corey,  60  111.  73;  Cunningham  v. 
Ferry,  74  111.  426;  Holdom  v.  Lockwood,  59 
111.  App.  359;  Murphy  v.  Kohlsaat,  68  IlL 
App.  679;  Re  Cook,  3  Biss.  116,  Fed.  Cas. 
No.  3,161;  Clark  v.  Huey,  12  Ind.  App.  224, 
40  N.  E.  152;  Manor  v.  Heffner,  15  Ind. 
App.  299,  43  N.  E.  1011;  Leeper  v.  Myers, 
10  Ind.  App.  314,  37  N.  E.  1070;  Minnich 
V.  Darling,  8  Ind.  App.  639,  36  N.  E.  173; 
Barnett  v.  Stevens,  16  Ind.  App.  420,  45 
N.  E.  486,  43  N.  E.  661 ;  McGarry  v.  Averill, 
60  Kan.  362,  34  Am.  St.  Rep.  120,  31  Pac 
1082;  Delahay  v.  Goldie,  17  Kan.  263;  Rice 
V.  Hodge,  26  Kan.  164;  Hill  v.  Bowers,  45 


for  a  stipulated  price  was  not  for  the  ac- 
tual value  of  the  materials  furnished,  but 
that  the  extent  of  the  lien  was  measured 
by  the  subcontract  price  within  the  limits 
of  the  original  contract  price;  and  that 
since  this  was  so,  the  subcontractor's  lien 
for  the  subcontract  price  was  not  affected 
by  the  failure  of  the  contractor  to  use  the 
materials  furnished  by  him. 

Materials  prepared  in  pursuance  of  a 
contract  with  a  contractor,  but  not  actual- 
ly u^#d  or  delivered  because  of  his  breach 
of  the  contract  by  his  refusal  to  accept 
them,  are  not  "furnished,"  so  as  to  create  a 
subcontractor's  lien,  although  they  are 
worthless  for  any  other  purpose.  Richmond 
&  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.  34  L.R.A.  625,  15  C.  C.  A.  289,  31 
U.  S.  App.  704,  68  Fed.  105. 

— ^giving  lien  for  materials  furnished  to- 
wards the  completion  or  performance  of 
any  contract. 

It  has  been  held  that  there  can  be  no 
lien  where  it  is  not  established  that  the 
materials  were  furnished  for  the  building, 
or  that  they  were  used  therein.  It  will  be 
noted  that  here  the  disjunctive  is  used,  and 
for  this  reason  it  cannot  be  said  that  the 
question  whether,  when  the  materials  are 
furnished  for  the  building,  it  is  necessary 
that  they  be  actually  useS,  is  involved.  A 
case  so  stating  the  rule  is  Goodrich  v.  Gil- 
lies, 62  Hun,  479,  17  N.  Y.  Supp.  88,  involv- 
ing a  statute  giving  a  lien  to  any  person 
who  shall  furnish  any  material  towards  the 
performance  or  completion  of  any  contract, 
etc.  But  it  has  been  expressly  held  that 
under  a  similar  statute  there  can  be  no 
lien  for  materials  furnished  for  a  building 
unless  the  materials  are  actually  used. 
Smalley  v.  Gearing,  121  Mich.  190,  79  N. 
W.  1114,  80  N.  W.  797. 

—giving  lien  for  materials  furnished  "for" 

structure. 

It  has  been  held  that,  under  a  statute 
giving   a   lien    to    every    person    who    shall 
furnish  materials  for  any  building,  the  ma- 
terials furnished  must  be  actually  used  be- 
31  L.R.A.(N.S.) 


fore  there  can  be  a  lien  therefor.  Central 
Lumber  Co.  v.  Braddock  Land  &  Granite 
Co.  84  Ark.  560,  105  S.  W.  583,  13  A.  &  E. 
Ann.  Cas.  11. 

And  under  a  statute  giving  a  lien  to  per- 
sons furnishing  materials  for  or  on  account 
of  any  vessel,  no  lien  can  be  asserted  ex- 
cept for  the  materials  actually  expended 
upon  the  property  to  which  it  attaches. 
Taggard  v.  Buckmore,  42  Me.  77;  Perkins 
v.  Pike,  42  Me.  141,  66  Am.  Dec.  267.  To 
the  same  effect  is  Phillips  v.  Wright,  5 
Sandf.  342,  which  was  followed  in  Hiseox 
V.  Harbeck,  2  Bosw.  506;  and  Re  Froment, 
110  App.  Div.  72,  96  N.  Y.  Supp.  1061  (see 
for  reversal  on  other  grounds,  184  N.  Y. 
568,  77  N.  E.  9;  and  for  subsequent  appeal, 
125  App.  Div.  647,  109  N.  Y.  Supp.  1073). 

A  fortiori  the  mere  fact  of  furnishing  ar- 
ticles suitable  for  use  in  carrying  on  a  rail- 
road, without  any  understanding  or  agree- 
ment that  they  should  be  so  used,  will  not 
of  itself,  without  actual  application  to  the 
business,  give  the  furnisher  a  lien,  under  a 
statute  making  provision  for  a  lien  in  favor 
of  persons  who  furnish  materials  for  carry- 
ing on  such  business.  Tod  v.  Kentucky 
Union  R.  Co.  18  L.R.A.  305,  3  C.  C.  A.  60, 
6  U.  S.  App.  186,  52  Fed.  241. 

The  Illinois  court  has  held  that  under 
a  statute  giving  a  lien  to  any  person  who 
shall,  by  contract  with  the  owner,  furnish 
material  for  any  building,  and  extending 
the  lien  to  all  materials  furnished,  the  ma- 
terials so  furnished  must  be  actually  used 
in  order  to  sustain  a  lien.  Hunter  v. 
Blanchard,  18  111.  318,  68  Am.  Dec.  547. 
This  case  was  followed  in  Cox  v.  Colles,  17 
III.  App.  503,  holding  that  the  placing  of 
machinery  in  a  mill  without  the  knowledge 
or  consent  of  the  owner,  followed  by  an 
immediate  disclaimer  and  detachment,  did 
not  constitute  such  a  use  as  would  afford  a 
mechanics*  lien.  It  has,  however,  been  held 
in  Illinois  that  the  right  to  a  lien  for  ma- 
terials furnished  at  the  request  of  the  owner 
of  land,  for  tiie  purpose  of  making  improve- 
ment thereon,  is  not  affected  by  the  fact 
that  he  diverts  a  small  portion  of  thera  to 
other  uses.  Chicago  Artesian  Well  Co.  t. 
Corey,  60  HI.  73.    The  Illinois  courts  have 
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Kan.  592,  26  Pac.  13;  Consolidated  Engi- 
neering Co.  V.  Crowley,  106  La.  615,  30  So. 
222;  Perkins  v.  Pike,  42  Me.  141,  06  Am. 
Dec.  267;  Taggard  v.  Buckmore,  42  Me.  77; 
North  V.  Globe  Fence  Co.  144  Mich.  557, 
108  N.  W.  286;  Deardorff  v.  Everhartt,  74 
Mo.  37;  Simmons  v.  Carrier,  60  Mo.  581; 
Fitzpatrick  t.  Thomas,  61  Mo.  516;  Schulen- 
berg  V.  Prairie  Home  Inst.  65  Mo.  295; 
Heltzell  y.  Chicago  ft  A.  R.  Co.  20  Mo.  App. 
435;  Current  River  Lumber  Co.  v.  Cravens, 
54  Mo.  App.  216;  Western  Brass  Mfg.  Co. 
v.  Mepham,  64  Mo.  App.  50;  A.  M.  Stevens 
Lumber  Co.  v.  Kansas  City  Lumber  Co.  72 
Mo.  App.  248;  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  60  Pac.  594,  991; 
Phcenix  Iron  Co.  v.  The  Hopatacong,  43 
Hun,  429;  Goodrich  v.  Gillies.  62  Hun.  479, 


17  N.  Y.  Supp.  88;  Ryndak  v.  Seawell,  13 
Okla.  737,  76  Pac.  170;  Fitch  v.  Howitt, 
32  Or.  396,  52  PaC.  192;  Murphy  v.  Fleet- 
ford,  30  Tex.  Civ.  App.  487,  70  S.  W.  989; 
McConnell  v.  Hewes,  50  W.  Va.  33,  40  S. 
E.  436;  Weir  v.  Barnes,  38  Neb.  875,  57  N. 
W.  760;  Marrener  v.  Paxton,  17  Neb.  634, 
24  N.  W.  209;  Wardlaw  v.  Troy  Oil  Mill, 
74  S.  C.  368,  114  Am.  St.  Rep.  1004,  54  S. 
E.  658;  Hinckley  k  £.  Iron  Co.  v.  James, 
51  Vt  240;  Tod  v.  Kentucky  Union  R.  Co. 

18  L.R.A.  305,  3  C.  C.  A.  60,  6  U.  S.  App. 
186,  52  Fed.  241;  Bottomly  v.  Grace  Church, 
2  Cal.  92;  McGarry  v.  Averill,  50  Kan.  362, 
34  Am.  St.  Rep.  120,  31  Pac.  1082;  Bevan  v. 
Thackara,  143  Pa.  182,  24  Am.  St.  Rep. 
529,  22  Atl.  873;  Whittier  v.  Puget  Sound 
Loan,  Trust  ft  Bkg.  Co.  4  Wash.  666,  31 


invoked  or  recognized  the  rule  of  Hunter 
▼.  Blanchard,  in  declaring  that  before  the 
passage  of  the  act  of  1895,  no  lien  could 
be  enforced  against  property  for  materials 
furnished  unless  they  were  actually  used  in 
the  construction  of  the  building.  Compound 
Lumber  Co.  v.  Murphy,  169  111.  343,  48  N. 
E.  472;  Brunner  v.  Picking,  76  HI.  App.  393. 
It  seems  that  the  act  referred  to  provides 
that  the  lien  for  materials  shall  not  be  de- 
feated because  of  lack  of  proof  that  the 
materials,  after  the  delivery  thereof,  actu- 
ally entered  into  the  construction  of  the 
building  or  improvement,  provided  it  is 
shown  that  such  material  was  in  fact  and 
in  good  faith  delivered  at  the  place  where 
such  building  or  improvement  was  being 
constructed,  for  the  purposes  of  being  used 
in  such  construction.  Of  course,  so  far  as 
the  question  here  considered  is  concerned, 
cases  arising  under  such  a  statute  present 
no  difficulty.  For  cases  of  this  kind,  see 
Keeley  Brewing  Co.  v.  Neubauer  Decorating 
Co.  194  HI.  680,  62  N.  E.  923;  Francis 
Beidler  ft  Co.  v.  Hutchinson,  233  111.  192, 
84  N.  E.  228. 

It  has  been  held,  however,  even  in  the 
absence  of  a  statutory  provision  like  that 
just  referred  to,  that  under  a  statute  giv- 
ing a  lien  to  any  person  furnishing  any 
materials  for  a  building,  one  so  furnishing 
materials  may  have  a  lien  although  he  docs 
not  establish  that  the  materials  were  actu- 
ally used.  Frudden  Lumber  Co.  v.  Kinnan, 
117  Iowa,  93,  90  N.  W.  515;  Hobson  Bros. 
V.  Townsend,  126  Iowa,  453,  102  N.  W.  413; 
Morrison  v.  Hancock,  40  Mo.  561.  It  will 
be  observed  that  the  later  Missouri  cases 
are  distinguished  by  reason  of  the  addi- 
tional provisions  of  the  statute  at  the  time 
they  were  decided.  See,  infra,  the  title, 
"Where  diversion  of  materials  is  made  an 
offense." 

But  the  Iowa  court  has  held  the  rule 
inapplicable  where  a  materialman  who 
shipped  the  materials  upon  the  order  of  the 
contractor  refused  to  turn  them  over  to  the 
owner  after  the  contractor's  contract  had 
been  terminated,  and  upon  request  by  the 
contractor  that  he  turn  them  over.  A.  E. 
31  L.R.A.(N.S.) 


Shorthill  Co.  v.  iEtna  Indemnity  Co.  — 
Iowa,  — ,  124  N.  W.  613. 

And  the  same  court  has  held  that  the 
right  to  a  lien  for  the  full  value  of  ties 
furnished  for  the  construction  of  a  railroad 
is  not  defeated  by  the  fact  that  some  of 
them  are  not  used,  at  least  where  the  non- 
use  is  due  to  the  fact  that  more  ties  were 
contracted  for  than  were  required,  the  cor- 
poration being  unable  for  want  of  means 
to  construct  as  much  railroad  as  was  con- 
templated. Neilson  v.  Iowa  Eastern  R.  Co.- 
51  Iowa,  184,  714,  33  Am.  Rep.  124,  1  N. 
W.  434,  3  N.  W.  779. 

Two  other  cases  involving  statutes  com- 
ing under  this  heading  seem  to  turn  upon 
the  peculiar  facts  involved. 

Thus,  under  a  statute  giving  a  lien  to 
persons  who  shall  furnish  materials  for  the 
improvement  of  real  estate  at  the  request 
of  the  owner,  one  who  so  furnishes  and  de- 
livers materials  is  entitled  to  a  lien  al- 
though they  are  not  incorporated  into  the 
improvement,  where  the  failure  to  use  them 
is  due  to  the  bankniptcy  of  the  owner. 
Sears  v.  Wise,  52  App.  Div.  118,  64  N.  Y. 
Supp.  1063. 

And  under  a  statute  giving  a  lien  to  all 
persons  furnishing  material  or  machinery 
for  altering  any  mill,  one  who  furnished  a 
cylinder  to  the  owner  of  a  mill,  for  the  pur- 
pose of  replacing  a  cracked  cylinder,  was 
entitled  to  a  lien  although  the  old  cylinder 
had  been  repaired  before  the  arrival  of  the 
new  one,  and  the  latter  had  not  been  ap- 
plied to  the  use  of  the  mill,  but  had  been 
set  on  blocks  near  by  to  be  ready  as  soon 
as  the  old  cylinder  could  no  longer  be  used. 
Totten  ft  H.  Iron  ft  Steel  Foundry  Co.  v. 
Muncie  Nail  Co.  148  Ind.  372,  47  N.  E.  703. 

— giving   lien   for   materials   furnished   for 
oonstruction  or  erection  of  structure. 

See  also,  infra,  the  title,  "Debts  con* 
tracted  for  materials  furnished  for  or  in 
erection  of  building." 

Under  a  statute  giving  a  lien  to  any  per- 
son who  shall  furnish  materials  for  erecting 
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Am.  St.  Rep.  946,  30  Pac.  1094;  Richmond 
&  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.  34  L.R.A.  626,  15  C.  C.  A.  289,  31 
U.  S.  App.  704,  68  Fed.  105;  Foster  v. 
Dohle,  17  Neb.  631,  24  N.  W.  208;  Jones, 
Liens,  §§  1327,  1329;  Silvester  v.  Coe 
Quartz  Mine.  Co.  80  Cal.  610,  22  Pac.  218; 
Stimson  Mill  Co.  v.  Los  Angeles  Traction 
Co.  141  Cal.  30,  74  Pac.  357;  Manatee  Light 
&  Traction  Co.  v.  Tampa  Plumbing  &  Sup- 
ply Co.  52  Fla.  533,  42  So.  703;  Stephens 
V.  Campbell,  13  Pa.  Super.  Ct.  7;  Knudson- 
Jacob  Co.  V.  Brandt,  44  Wash.  68,  87  Pac. 
43;  W.  P.  Fuller  &  Co.  v.  Ryan,  44  Wash. 
385,  87  Pac.  486;  Canton  Roll  &  Mach.  Co. 
V.  Rolling  Mill  Co.  155  Fed.  321. 

A  subcontractor  is  not  entitled  to  a  lien 
for  damages  and  expenses  made  necessary 


by  the  negligence  of  the  principal  contractor. 

27  Cyc.  Law  &  Proc.  p.  52;  Tabor  v.  Arm- 
strong, 9  Colo.  285,  12  Pac.  157;  Siebrecht 
V.  Hogan,  99  Wis.  437,  75  N.  W.  71 ;  Rich- 
mond &  L  Constr.  Co.  v.  Richmond,  N.  L 
A  B.  R.  Co.  34  L.R.A.  632,  15  C.  C.  A.  289, 
31  U.  S.  App.  704,  68  Fed.  105. 

The  property  of  the  defendant  was  re- 
deemed and  released  from  the  lien  of  the 
plaintiff  upon  the  offer  of  payment  of  the 
amount  secured  by  the  lien  and  the  dam- 
ages. 

28  Am.  k  Eng.  Enc.  Law,  p.  4. 

In  a  suit  to  foreclose  a  mechanics'  Hen, 
where  no  claim  is  made  in  the  lien  notice 
for  interest  prior  to  the  date  thereof,  and 
the  prayer  of  the  complaint  is  for  interest 


or  repairing  a  building,  by  virtue  of  an 
agreement  with  the  owner,  one  who  in  good 
faith  furnishes  to  the  owner  material  for 
the  purpose  of  erecting  or  repairing  a  build- 
ing cannot  be  deprived  of  his  lien  because 
a  part  of  the  materials  may  have  been 
otherwise  appropriated  without  his  consent. 
Beckel  v.  Petticrew,  6  Ohio  St.  247,  fol- 
lowed in  Franklin  Bank  v.  Cincinnati,  10 
Ohio  S.  &  C.  P.  Dec.  545. 

Under  a  statute  of  this  kind,  the  ma- 
terialman is  entitled  to  a  lien  whether  the 
materials  are  actually  used  or  not.  Small 
v.  Foley,  8  Colo.  App.  435,  47  Pac.  64. 

And  under  a  statute  providing  that  who- 
ever furnishes  material  for  the  erection  of 
a  building  shall  have  a  lien  to  secure  the 
contract  price,  one  who  furnishes  material 
to  tlic  contractor  may  have  a  lien  therefor, 
although  not  all  of  it  is  used  in  the  con- 
struction. Burns  v.  Sewell,  48  Minn.  425, 
51  N.  W.  224.  This  rule  was  applied  where 
it  appeared  that  the  failure  to  place  the 
material  in  the  building  was  the  fault  of 
the  owner,  and  not  of  the  contractor. 
Howes  V.  Reliance  Wire- Works  Co.  46  Minn. 
44,  48  N.  W.  448  (see  also  infra,  Tram- 
mell  V.  Mount).  And  the  Minnesota  court 
holds  that  the  right  of  an  innocent  mate- 
rialman to  a  lien  cannot  be  impaired  by 
the  wrong  or  fraud  of  the  contractor  in 
which  he  in  no  manner  participates,  where 
the  statute  provides  that  whoever  furnishes 
material  for  the  erection  of  a  building,  by 
virtue  of  a  contract  with  or  at  the  instance 
of  the  owner  thereof,  or  his  contractor  or 
subcontractor,  shall  have  a  lien  to  secure 
the  contract  price  or  value  of  the  same. 
Berger  v.  Tumblad,  98  Minn.  163,  116  Am. 
St.  Rep.  353,  107  N.  W.  543. 

So,  it  is  not  essential  that  the  materials 
furnished  for  the  purpose  be  actually  used, 
under  a  statute  giving  a  lien  to  persons 
furnishing  materials  for  the  building  of  a 
house  (Daniel  v.  Weaver,  5  Lea,  392;  Jonte 
V.  Gill,  —  Tenn.  — ,  39  S.  W.  750) ;  or  to 
erect  a  house  (Trammell  v.  Mount.  68  Tex. 
210,  2  Am.  St.  Rep.  479,  4  S.  W.  377). 
This  rule  has  been  held  to  afford  the  mate- 
rialman his  lien  where  hn  expends  labor  in 
preparing  the  materials  in  pursuance  of  a 
31  L.R.A.(N.S.) 


contract  with  the  owner,  hut  never  delivers 
them  because  of  the  owner's  violation  of  his 
contract.  Trammell  v.  Mount,  supra  (see 
also  supra,  Howes  v.  Reliance  Wire- Works 
Co.)  But  in  Murphy  v.  Fleetford,  30  Tex. 
Civ.  App.  487,  70  S.  W.  989,  it  was  held 
error  to  charge  that  the  materialman  was 
entitled  to  his  lien  whether  the  lumber 
went  into  the  building  or  not,  where  the 
testimony  showed  that  the  lumber  was  de- 
livered on  the  ground,  but  that  some  of  it 
was  returned.  In  Daniel  v.  Weaver,  supra, 
the  court,  probably  speaking  with  special 
reference  to  the  statute,  said  that  it  was 
the  furnishing  of  the  materials  that  created 
the  lien,  and  not  the  use  thereof,  and  that 
this  was  especially  so  in  view  of  a  further 
provision  of  the  statute  to  the  effect  that 
the  lien  shall  continue  for  one  year  in  favor 
of  workmen  after  the  work  is  "iiniHhed," 
and  in  favor  of  the  materialman  after  the 
materials  are  "furnished."  It  appeared  in 
this  case  that  the  materials  were  furnished 
to  the  lessee,  who  was  held  to  be  the  owner 
for  the  purposes  of  the  act.  This  case  was 
cited  with  approval  in  Hercules  Powder  CJo. 
V.  Knoxville,  La.  F.  &  J.  R.  Co.  113  Tenn. 
382,  67  L.R.A.  487,  106  Am.  St.  Rep.  836.  83 
S.  W.  354,  where  the  decision  was  that  if 
material  is  delivered  in  good  faith  to  a  sub- 
contractor for  use  in  the  construction  of  a 
railroad,  the  materialman  is  entitled  to  his 
lien  therefor,  in  the  absence  of  definite  proof 
that  it  was  not  used  for  that  purpose.  The 
court  intimated  that  there  might  perhaps 
be  a  lien  if  it  should  appear  that  the  mate- 
rials furnished  to  the  subcontractor  were 
not  used,  by  saying  that  the  subcontractor, 
while  not  the  agent  of  the  road,  stands  in 
the  place  of  the  railroad  company  as  to  the 
construction,  and  that  the  railroad  company 
has  ample  opportunity  to  protect  itself 
against  defaults  by  the  subcontractor  by 
taking  proper  bonds,  whereas  if  the  mate- 
rialman should  be  required  to  protect  him- 
self by  exacting  such  'bonds,  it  might  pre- 
vent him  in  many,  if  not  in  all,  eases,  from 
making  sales.  Perhaps  it  should  be  noted 
that  the  statute  involved  in  this  case  gave 
a  lien  to  persons  furnishing  materials  for 
grading    a    railroad    roadbed,    coaatmcttng 
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from  that  date,  interest  should  not  be  al- 
lowed prior  thereto. 

Huetter  v.  Redhead,  31  Wash.  320,  71 
Pac  1010;  Forbes  v.  Willamette  Falls  Elec- 
tric Co.  19  Or.  61,  20  Am.  St.  Rep.  793, 
23  Pac.  670;  Pacific  Mut.  L.  Ins.  Co.  v. 
Fisher,  106  Cal.  224,  39  Pac.  758;  Ilensel 
¥.  Johnson,  94  Md.  729,  51  Atl.  575;  German 
L.  £.  St.  Matthews  Congregation  v.  Heise, 
44  Md.  453;  20  Am.  &  Eng.  Enc.  Law,  p. 
452;  Turner  v.  St.  John,  8  N.  D.  246,  78 
N.  W.  344. 

Where  a  tender  is  refused,  not  on  the 
ground  that  the  amount  is  too  small,  but  on 
some  other  ground,  the  objection  to  the  de- 
ficiency  of   amount   is   waived. 

20  Am.  &  Eng.  Enc.  Law,  p.  18;  Bender 
v.  Bean,  52  Ark.  132,  12  S.  W.  180,  241; 


Downing  v.  Plate,  90  111.  268;  Thayer  v. 
Meeker,  86  111.  470;  Conway  v.  Case,  22  111. 
127;  Hay  ward  v.  Hunger,  14  Iowa,  516; 
Kentucky  Chair  Co.  v.  Com.  106  Ky.  465, 
49  S.  W.  197;  Hill  v.  Carter,  101  Mich. 
158,  59  N.  W.  413;  Flanders  v.  Chamberlain, 
24  Mich.  306;  Council  v.  Mulligan,  13 
Smedes  &  M.  388;  Lambert  v.  Miller,  38  N. 
J.  Eq.  117;  Christenson  v.  Nelson,  38  Or. 
473^  63  Pac.  648;  Bradshaw  v.  Davis,  12 
Tex.  336;  Brewer  v.  Fleming,  51  Pa.  102; 
Graves  v.  McFarlane,  2  Coldw.  167;  Lacy 
¥.  Wilson,  24  Mich.  479;  Allen  v.  Atkinson, 
21  Mich.  361 ;  Zeimantz  v.  Blake,  39  Wash. 
6,  80  Pac.  822;  Ricketts  v.  Buckstaff,  64 
Neb.  851,  90  N.  W.  916;  6  Lawson,  Riglits, 
Rem;  &  Pr.  p.  4193,  §  2534;  Whelan  v. 
Reilly,  61  Mo.  566. 


culverts,  etc.  Citing  Hercules  Powder  Co.  v. 
Knoxville,  La  F.  &  J.  R.  Co.  and  following 
up  tlie  intimation  therein  contained,  the 
Tennessee  court,  in  Luttrell  v.  Knoxville, 
La  F.  &  J.  R.  Co.  119  Tenn.  492,-  123  Am. 
St.  Rep.  737,  105  S.  W.  565,  held  that  under 
the  statute  the  lien  of  the  materialman  at- 
taches upon  the  delivery  in  good  faith  of 
the  material  to  the  subcontractor,  and  that 
it  is  not  necessary  that  the  material  fur- 
nished should  have  been  actually  used  in 
the  improvement. 

Irrespective  of  whether  the  intended  use 
is  made  of  the  articles,  there  may  be  a  lien 
for  materials  furnished  or  delivered,  under 
a  statute  giving  a  lien  to  one  who  furnishes 
materials  to  a  railroad  company  for  the 
construction  or  improvement  of  the  road  or 
its  equipment.  Westinghouse  Air  Brake  Co. 
y.  Kansas  City  Southern  R.  Co.  71  C.  C.  A. 
1,  137  Fed.  26;  Central  Trust  Co.  v.  Chi- 
cago, K.  &  T.  R.  Co.  54  Fed.  598.  There- 
fore, it  is  not  fatal  to  the  lien  that  some 
of  the  brakes  furnished  to  the  company  for 
its  cars  were  used  on  the  cars  of  otner  com- 
panies (^Vestinghouse  Air  Brake  Co.  v.  Kan- 
sas City  Southern  R.  Co.  supra);  or  tliat 
ties  delivered  to  and  accepted  by  the  com- 
pany were  not  used  (Central  Trust  Co.  v.' 
Chicago,  K.  &  T.  R.  Co.  supra). 

A  statute  providing  that  every  person 
furnishing  material  or  machinery  for  con- 
structing any  mill,  manufacturing  or  other 
structure  shall  have  a  lien  includes  spare 
rolls  furnished  with  machinery  installed  in 
a  rolling  mill,  it  appearing  that  they  are 
a  necessary  part  of  the  equipment,  danton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.  93  C. 
C.  A.  621.  168  Fed.  465,  writ  of  certiorari 
denied,  214  U.  S.  613,  53  L.  ed.  1071,  29 
Sup.  Ct.  Rep.  695. 

The  unanimity  of  the  cases  in  this  sub- 
division is  disturbed  only  by  Hill  v.  Bowers, 
45  Kan.  592.  26  Pac.  13,  holding  that  under 
a  statute  giving  a  lien  to  any  person  who 
shall  furnish  material  for  erecting  any 
fence,  materials  ])nrchasod  to  be  used  in  the 
structure  must  be  actually  used,  in  order  to 
sustain  a  lion. 
31  L.R.A.(N.S.) 


— debts  contracted  for  materials  furnished 
for  or  in  erection  of  building. 

The  Pennsylvania  courts  have  applied  the 
broad  rule  that  the  actual  use  of  the  mate- 
rials is  unnecessary,  where  they  were  fur- 
nished to  the  contractor,  but  for  or  on  the 
credit  of  the  building.  Presbyterian  Church 
V.  Allison,  10  Pa.  413;  White  v.  Miller,  18 
Pa.  52;  Odd  Fellows'  Hall  v.  Masser,  24  Pa. 
507,  64  Am.  Dec.  675;  Basch  v.  Sener,  1 
Pennyp.  22;  Linden  Steel  Co.  y.  Imperial 
Ref.  Co.  146  Pa.  4,  23  Atl.  800;  SpruksBros. 
V.  Mursch,  1  Lack.  Legal  News,  247.  It  has 
been  said  that  this  rule  does  not  bear  hard 
upon  the  owner,  for  he  has  it  in  his  power 
to  detain  the  price  of  the  building  while 
there  are  outstanding  charges  against  him, 
or  to  stipulate  for  security  against  those 
that  might  afterward  turn  up;  and  that  if 
he  settles  with  the  contractor  without  ex- 
ercising common  prudence  of  this  kind,  he 
cannot  charge  the  materialman  with  the 
consequences  of  his  own  carelessness.  White 
V.  Miller,  18  Pa.  52.  While  the  Pennsyl- 
vania courts  have  seldom  made  reference  to 
any. statute,  a  few  of  the  early  cases  which 
invoke  the  rule,  and  which  may  or  may  not, 
but  probably  do,  mark  its  inception,  were 
based  upon  the  phraseology  of  the  statute 
of  1806,  which  provided  that  a  building 
should  be  subject  to  all  debts  contracted 
for  or  by  reason  of  any  materials  found 
and  provided  by  any  lumber  merchant,  etc., 
for  or  in  the  erecting  and  constructing  of 
such  building.  Hincliman  y.  Graham,  2 
Serg.  &  R.  170;  Wallace  y.  Melchoir,  2 
Browne  (Pa.)  104.  The  case  of  Murphy  y. 
Ellis,  11  Pa.  Co.  Ct.  301,  which  recognizes 
the  same  rule,  was  based  upon,  or  at  least 
contained  a  reference  to,  the  statute  of  1836, 
which,  for  the  purposes  of  this  question,  is 
substantially  the  same  as  that  of  1806. 
The  fact  that  this  case  was  decided  in  1890 
would  go  to  show  that,  up  to  that  time  at 
least,  the  act  of  1836  was  still  in  effect. 

So,  the  nile  was  recognized  in  Re  Olympic 
Theatre,  2  Browne  (Pa.)  275,  but  was  held 

•  not  to  apply  where  the  failure  to  use  the 
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Whiting,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  ia  an  action  brought  by  the  plain- 
tiff, as  subcontractor,  against  the  con- 
tractors, joined  as  defendants  with  the  own- 
er of  a  building  erected  by  such  contract- 
ors, for  the  erection  of  which  building  the 
plaintiff  claimed  to  have  furnished  certain 
glass.  The  plaintiff  demanded,  in  its  com- 
plaint, persona]  judgment  against  the  con- 
tractors as  well  as  foreclosure  of  plaintiff's 
mechanics'  lien  against  the  building  and 
land  upon  which  the  same  rested.  The 
contractors  were  not  personally  served  with 
summons  in  the  state,  and  did  not  answer. 
Upon  the  trial,  as  between  the  plaintiff  and 
owner  of  the  property,  which  trial  was  be- 
fore the  court   without  a  jury,   the  court 


made  certain  findings  of  fact  and  conclu- 
sions of  law,  and  rendered  judgment  in  ac- 
cordance with  same.  Both  parties  having 
moved  for  a  new  trial,  the  same  was  de- 
nied, and  both  parties  are  appealing  to  this 
court  from  the  judgment  and  order  denying 
a  new  trial. 

The  findings  of  fact  are  quite  voluminous, 
and  exceptions  are  taken  to  some  of  them. 
In  the  view  which  we  take  of  this  case,  it  is 
unnecessary  to  refer  to  any  facts  except 
such  as  appear  undisputed,  and  which  are  as 
follows:  The  contractors  entered  into  a 
contract  whereby  they  were  to  erect  a  busi- 
ness block  for  their  codefendant,  which  said 
block  was  to  be  finished  on  or  before  Decem- 
ber ],  1901.  The  contractors  also  entered 
into  a  contract  with  the  plaintiff  company. 


malerial  was  due  to  the  fact  that  it  was 
not  delivered  until  after  completion  of  the 
building. 

And  the  Pennsylvania  court  has  declared 
that  if  the  materials  are  not  furnished 
upon  the  credit  of  the  building,  ^but  upon 
the  credit  of  the  contractor,  the  material- 
man cannot  enforce  his  lien  against  the 
building.  Odd  Fellows'  Hall  v.  Masser,  24 
Pa.  507,  64  Am.  Dec.  675. 

And  it  seems  that  the  rule  does  not  apply 
where  the  materials  are  furnished  to  a  sub- 
contractor, as  distinguished  from  a  con- 
tractor with  the  owner.  Harlan  ▼.  Rand, 
27  Pa.  511. 

But  the  rule  has  been  upheld  even  where 
the  materials  were  sold  at  sherifi^s  sale  as 
the  property  of  the  contractor,  at  least 
where  the  vendee  at  the  sale  entered  into  a 
contract  for  the  completion  of  the  building, 
and  made  use  of  the  materials.  Linden 
Steel  Co.  V.  Imperial  Ref.  Co.  146  Pa.  4,  23 
Atl.  800.  And  it  has  been  applied  notwith- 
standing the  contractor's  failure  to  complete 
his  contract.  Linden  Steel  Co.  v.  Rough 
Run  Mfg.  Co.  158  Pa.  238,  27  Atl.  895. 

So,  the  lien  is  not  defeated  where  it  ap- 
pears that  the  materials  were  used  in  the 
outhouses  and  the  like.  Hershey  v.  Gohn, 
1  Pennyp.  40;  Gaule  v.  Bilyeau,  25  Pa.  521. 

In  Scrantom  Lathe  Turning  Co.  v.  Cas- 
sidy,  167  Pal  469,  31  Atl.  734,  the  court, 
in  passing  on  a  charge  by  the  trial  court 
that  the  lien  should  be  restricted  to  the 
value  of  the  materials  shown  to  have  been 
furnished  on  the  credit  of  the  building,  and 
actually  used  tlierein,  said  that  if  this  was 
not  strictly  correct,  the  defendant  was  not 
the  proper  person  to  complain. 

In  Craig  v.  Commercial  Trust  Co.  211  Pa. 
7,  60  Atl.  317,  it  was  held  that  where  the 
materialman  furnished  materials  for  tem- 
porary work,  and  could  not  reasonably  have 
expected  that  tlhey  would  enter  into  and 
become  a  part  of  the  structure,  it  was  in- 
cumbent upon  him  to  show  either  that  they 
were  furnished  upon  the  credit  of  the  build- 
ing or  that  they  were  actually  used  therein. 

So,  where  the  materialman,  pending  the 
selection  of  a  trust  company  whose  approval 
of  the  plans  he  knew  would  be  necessary, 
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accepted  an  order  for  certain  materials  from 
the  owner,  but  was  notified  by  the  trust 
company  after  its  selection  that  such  mate- 
rials would  not  be  required,  he  was  held 
not  entitled  to  the  lien  for  the  materials 
furnished  after  such  notice,  where  they 
were  not  placed  in  the  building  or  used. 
Stephens  v.  Campbell,  13  Pa.  Super.  Ct.  7. 

The  case  of  Boyd  v.  Mole,  9  Phila.  118, 
seems  to  stand  by  itself  among  the  other 
Pennsylvania  decisions.  While  it  recognizes 
the  general  Pennsylvania  rule,  it  states  in 
effect  that  the  materialman  cannot  reck- 
lessly furnish  materials  for  a  building  with- 
out reference  to  what  are  necessary,  but 
that  he  must  have  an  eye  to  the  character 
of  the  building  upon  the  credit  of  which 
he  sells  his  materials,  and  see  to  it  that 
only  those  necessary  for  and  fit  to  be  used 
in  the  building  are  charged  to  its  account, 
the  ultimate  decision  being  that  while,  in 
enforcing  his  lien,  he  will  be  confined  to  the 
materials  furnished  by  him  which  could  rea- 
sonably have  been  used  in  the  building,  he 
is  entitled  to  his  lien  therefor,  although 
such  reasonable  amount  was  not  actually 
used. 

Croskey  v.  Coryell,  2  Whart.  223,  turned 
upon  an  express  provision  of  the  contract 
that  no  lien  should  be  asserted  for  labor  or 
materials  furnished,  except  for  such  as 
should  be  contained  in  the  building. 

The  New  Jersey  statute,  like  that  of 
Pennsylvania,  provides  that  the  building 
shall  be  liable  for  the  payment  of  any  debts 
contracted  and  owing  to  any  person  for 
materials  furnished  for  the  erection  and  con- 
struction thereof ;  and  the  New  Jersey  court 
expressly  follows  the  Pennsylvania  deci- 
sions, in  holding  that  the  right  to  lien  de- 
pends not  upon  the  use  of  the  materials, 
but  upon  the  fact  that  the  debt  was  in- 
curred and  the  materials  furnished  for  the 
purpose  of  the  building.  Morris  County 
Bank  v.  Rockaway  Mfg.  Co.  14  N.  J.  Eq. 
189,  followed  in  Bell  v.  Mecura.  75  N.  J.  L. 
547,  127  Am.  St.  Rep.  809,  68  Atl.  149,  and 
cited  with  approval  in  Campbell  v.  John  W. 
Taylor  Mfg.  Co.  64  N.  J.  Eq.  344,  51  Atl. 
723,  the  question  in  the  latter  case,  how- 
ever, being  whether  machinery  for  a  manu- 
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under  which  the  plaintiff  agreed  to  furnish 
the  glass  for  said  building.  During  October 
and  November,  ]901,  the  plaintiff  shipped  to 
the  contractors  tliree  shipments  of  glass ;  the 
first  and  largest  including  three  large  plate 
glass.  Two  plates  of  this  glass  were  broken 
into  fragments  before  they  reached  the 
building,  and  they  never  entered  into  the 
construction  of  same.  The  second  shipment 
was  a  small  one,  and  the  third  shipment  was 
of  two  plates  of  glass  to  take  the  place  of 
the  two  plates  that  were  broken.  It  is  un- 
disputed that  all  of  the  glass  so  shipped,  ex- 
cept the  two  plates  broken,  entered  into  the 
construction  of  the  building.  No  dispute  as 
to  the  value  of  said  glass  was  raised,  and  it 
appears  that  the  glass  which  went  into  the 
building  was  of  the  value  of  $1,000.57,  and 


the  two  broken  plates  of  the  value  of  $588.- 
94.  The  above  glass  not  being  paid  for,  the 
subcontractor,  within  the  time  fixed  by  stat- 
ute, filed  in  the  proper  office  a  mechauics' 
lien  with  the  necessary  statements  thereto 
attached,  under  which  instrument  the  plain- 
tiff claimed  a  lien  for  the  value  of  all  t^e 
glass  furnished  to  the  contractors.  Such 
lien  was  filed  under  the  provisions  of  §§ 
696  and  697  of  the  Revised  Code  of  Civil 
Procedure.  Said  mechanics'  lien  was  .dated 
March  1,  1902,  and  in  said  lien  the  plain- 
tiff claimed  a  balance  due  of  $1,679.51  with- 
out interest,  claiming  the  above  amount  to 
be  due  on  said  March  1,  1902,  which  said 
amount,  it  will  be  noted,  is  the  sum  of  the 
value  of  the  glass  used  and  that  broken. 
Thereafter,  and  on  June  22,  1902,  the  de- 


facturing  plant  constituted  materials  within 
the  lien  law. 

— ^giving  lien  for  materials  "used"  or  "to  be 
used"  in  the  structure. 

Of  course,  where  the  statute  provides 
that  there  shall  be  a  lien  for  materials  fur- 
nished "and  actually  used"  in  the  erection, 
there  is  no  room  for  a  legal  question,  so 
far  as  the  point  in  this  note  is  concerned. 
For  such  a  case,  see  Wardlaw  v.  Troy  Oil 
Mill.  74  S.  C.  368,  114  Am.  St.  Rep.  1004, 
64  S.  E.  658. 

Expressly  avoiding  a  decision  of  the  ques- 
tion whether  a  materialman  furnishing  ar- 
ticles upon  a  builder's  order,  as  well  as  his 
representation  that  they  are  to  be  used  in 
a  certain  building,  may  have  a  lien  where 
the  materials  are  diverted  to  other  uses, 
under  a  statute  priving  a  lien  to  persons 
furnishing  materials  to  be  used  in  the  con- 
struction of  any  building,— the  court,  in  Mc- 
Arthur  v.  Dewar,  3  Manitoba  L.  Rep.  72, 
held  that  an  original  contractor  could  en- 
force a  lien  without  showing  the  fact  of  use 
in  construction,  for  materials  furnished  in 
pursuance  of  his  contract  with  the  owner, 
which  provided  that  "the  building,  the 
ground  attached,  and  the  materials  now  on 
and  to  be  placed  thereon  from  the  com- 
mencement to  the  finishing  of  the  works, 
are  to  be  considered  in  the  possession"  of 
the  owner. 

Under  a  statute  providing  that  a  lien 
shall  exist  in  favor  of  any  person  who  shall 
furnish  any  material  used  in  the  construc- 
tion or  repair  of  any  structure,  a  lien  can- 
not be  asserted  for  all  of  the  materials 
furnished  to  the  owner  where  only  a  portion 
of  them  were  used.  Manatee  Light  &  Trac- 
tion Co.  V.  Tampa  Plumbing  &  Supply  Co. 
62  Fla.  533.  42  So.  703. 

And  under  a  statute  piving  a  lien  to  per- 
sons furnishing  material  to  be  used  in  the 
construction  of  any  bnildinsr,  a  materialman 
who  furnishes  materials  to  be  used  in  a 
particular  building:  cannot  have  a  lien  there- 
for, unless  they  are  actually  used,  at  least 
where  they  are  delivered,  not  at  the  build- 
incT  upon  whioh  the  lien  is  claimed,  but  at 
31  L.R.A.(N.S.) 


the  shop  of  the  contractor,  who  disposes  of 
them  to  his  own  use.  Allen  v.  Redward,  10 
Haw.  ^1,  recognized  in  Allen  v.  Lincoln, 
12  Haw.  356. 

The  view  has  been  taken  -that  a  statute 
creating  a  lien  in  favor  of  every  lumber 
merchant  furnishing  material  to  be  used  in 
the  construction  of  a  building,  and  consti- 
tuting the  contractor  the  agent  of  the  owner 
for  the  purposes  of  the  act,  has  the  effect 
of  confining  the  lien  to  the  property  bene- 
fited by  the  material  entering  into  the  con- 
struction of  the  building,  and,  consequently, 
of  limiting  the  power  of  the  contractor  to 
that  of  a  special  agent  capable  of  binding 
the  property  only  for  the  payment  of  the 
reasonable  value  of  material  ordin'^rily  suf- 
ficient properly  to  construct  the  building. 
Fitch  V.  Howitt,  32  Or.  396,  52  Pac.  192. 
The  Oregon  court  had  previously  conceded, 
without  deciding,  that  materials  furnished 
for  a  building  must  actually  be  used  therein 
in  order  to  become  the  foundation  for  a 
mechanics'  lien.  Allen  v.  Elwert,  29  Or. 
428,  44  Pac.  823,  48  Pac.  54. 

So,  under  a  statute  giving  a  lien  to  per- 
sons who  furnish  materials  to  be  used  in 
the  construction  of  any  building,  it  was 
held  in  W.  P.  Fuller  &  Co.  v.  Ryan,  44 
Wash.  385,  87  Pac.  485,  that  the  material- 
man was  not  entitled  to  a  lien  where  such 
material  was  neither  used  in  the  building 
nor  taken  to  the  premises  for  that  purpose, 
the  court  saying  that  the  actuating  thought 
of  the  legislature  must  have  been  that  the 
materialman  should  retain  a  lien  for  the 
purchase  price  upon  the  thing  itself,  and 
that  this  could  be  accomplished  only  by  aU 
lowing  a  lien  upon  the  building  and  the 
premises  into  which  or  upon  which  the  ma- 
terials should  become  incorporated  or  de- 
livered. Where  the  materialman  furnishes 
the  materials  without  any  intention  of 
claiming  a  lien,  and  relies  solely  upon  the 
responsibility  of  the  contrartor,  he  cannot 
thereafter  successfully  seek  to  assert  a  lien, 
unless  he  clearly  shows  that  the  materials 
were  used  in  the  huildinq'.  Kmidson -Jacob 
Co.  V.  Brandt,  44  Wash.  68,  87  Pac.  43. 

The  Nebraska  statute  provided  in  §  1 
that  any  person  who  should   furnish  any 
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fendant  tendered  to  the  plaintiff  $1,112.31 
in  payment  and  satisfaction  of  such  mechan- 
ics' lien,  but  tendered  the  same  on  condition 
that  said  lien  be  satisfied  and  discharged  in 
full.  This  tender  was  refused  on  the  terms 
under  which  made,  and  the  defendant  after- 
wards, and  before  this  action  was  brought, 
deposited  the  money  in  a  bank  with  the  no- 
tice that  same  could  be  obtained  upon  de- 
livery to  said  bank  of  a  discharge  of  such 
lien  and  of  all  claims  against  such  defend- 
ant. Plaintiff  attempted  to  check  this  mon- 
ey out  of  the  bank,  but  did  not  tender  a  re- 
lease of  the  lien,  and  the  bank  refused  to 
pay  the  money;  the  plaintiff  offering  only 
to  receive  the  money  and  apply  same  on  the 
claim  and  partially  discharge  lien.  The 
court   further  found   that   the   money   due 


plaintiff  from  contractors  bore  interest  from 
the  1st  of  December,  1001,  and  that  the 
same,  with  such  interest,  was  secured  bj 
the  lien  filed. 

As  conclusions  of  law  the  court  held  there 
was  due  from  the  contract<irs  to  the  plaintiff 
said  sum  of  $1,090.67,  with  interest  thereon 
from  December  1,  1901,  and  that  the  plain- 
tiff was  entitled  to  collect  the  said  sum  and 
interest  by  foreclosuse  of  the  lien  and  sale 
of  the  property.  It  will  be  seen  that  the 
court  held  against  the  plaintiff  upon  its 
claim  of  a  right  to  a  lien  for  the  value  of 
the  glass  broken,  and  it  is  from  this  hold- 
ing that  the  plaintiff  appeals.  It  will  be 
seen  that  the  court  granted  plaintiff  a  lien 
for  the  value  of  the  glass,  other  than  the 
broken  glass,  together  with  interest  thereon 


material  for  a  building  by  virtue  of  a  con- 
tract, express  or  implied,  with  the  owner 
or  his  agent,  should  be  entitled  a  Tien.  It 
was  provided  in  §  2  that  any  person  who 
should  furnish  materials  for  a  ouilding  to 
the  contractor  or  any  subcontractor,  and 
who  should  desire  to  secure  a  lien  upon  the 
structure,  might  file  a  sworn  statement  con- 
taining certain  specifications,  ''together  with 
a  description  of  the  land  upon  which  the 
same  were  used,"  within  a  certain  time,  and 
that  if  the  contractor  did  not  pay  him,  he 
would  be  entitled  to  a  lien  for  the  materials 
furnished,  and  in  the  same  manner  as  the 
original  contractor.  In  construing  this 
statute,  the  court  said  in  Foster  ▼.  Dohle, 
17  Neb.  631,  24  N.  W.  208:  "It  will  be 
seen  that  the  statute  provides  that  the 
owner  of  a  building  shall  be  liable:  (1st) 
Upon  contracts  made  by  himself  or  his 
agent;  in  which  case,  in  all  probability,  he 
is  liable,  and  a  lien  may  be  had  upon  the 
structure  for  the  entire  amount  of  material 
purchased  for  the  building  in  pursuance  of 
the  contract,  whether  used  in  it  or  not. 
.  .  .  But  that  question  is  not  before  the 
court.  (2d)  Persons  who  perform  labor, 
furnish  material,  machinery,  etc.,  for  a  con- 
tractor or  subcontractor;  in  such  case,  the 
risk  of  all  payments  made  to  the  contractor, 
until  the  expiration  of  sixty  days,  is  upon 
the  owner.  This  liability  of  the  owner  of  a 
building  which  is  being  erected  or  repaired 
is  not  placed  on  the  ground  of  a  contract 
made  with  the  owner  by  the  person  per- 
forming the  labor  or  furnishing  the  mate- 
rial; because,  usually,  there  is  no  such  con- 
tract between  them,  and  when  there  is,  the 
right  of  the  party  to  a  lien  is  unquestioned; 
but  upon  the  ground  that,  as  the  labor  or 
material  contributed  to  the  erection  or  repa- 
ration of  the  building,  of  which  the  owner 
receives  the  benefit,  the  law  imposes  upon 
him  the  responsibility,  for  sixty  days  at 
least,  of  seeing  that  the  claims  are  paid. 
One  of  the  objects  of  the  legislature,  no 
doubt,  was  to  prevent  collusion  between  the 
owner  and  contractor,  and  thus  protect 
those  who  have  furnished  material  or  per- 
formed labor  on  the  building  from  being 
defrauded:  and  so  far  as  it  may  be  neces- 
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sary  to  carry  this  purpose  into  effect,  the 
law  should  be  liberally  construed.  But  it 
will  not  be  seriously  contended  that  the 
mere  fact  that  the  owner  enters  into  a  con- 
tract with  a  builder  to  erect  or  repair  a 
building  authorizes  the  builder  to  go  to 
every  lumber  yard  in  the  city,  and  every 
hardware  store,  and  purchase  from  each  a 
sufiScient  quantity  of  material  for  the  erec- 
tion or  repair  of  the  building  in  question, 
and  make  the  owner  of  the  building  liable 
therefor.  If  all  this  material  was  delivered 
by  the  materialmen  at  the  building,  and 
they  acted  in  entire  good  faith,  it  is  possi- 
ble the  owner  might  be  liable,  because  the 
delivery  of  the  material  would  be  notice  to 
him  of  the  unusual  quantity  which  was 
being  furnished,  for  which  he  might  be  lia- 
ble. But  that  question  is  not  before  the 
court.  The  contractor,  however,  unless  ex- 
pressly constituted  such,  is  not  the  agent 
of  the  builder,  and  cannot  bind  him  by  con- 
tracts for  materials  not  put  into  the  build- 
ing or  delivered  at  the  same  for  use  there- 
in?' To  the  same  effect  is  Marrener  y.  Pax- 
ton,  17  Neb.  634,  24  N.  W.  209. 

Foster  y.  Dohle  is  cited  with  approval  in 
Weir  V.  Barnes,  38  Neb.  875,  57  N.  W.  750, 
where  the  court  says  that  a  dealer  who 
delivers  material  in  good  faith  on  the  prem- 
ises where  a  building  is  in  the  process  of 
erection  or  repair  is  entitled  to  a  lien,  al- 
though it  may  have  been  wasted  or  de- 
stroyed; but  that  one  who  intrusts  the 
material  to  a  third  party  thereby  assumes 
the  risk  of  its  delivery  upon  the  premises 
sought  to  be  charged.  In  this  case  it  ap- 
peared that  the  son  of  the  contractor  called 
at  the  materialman's  place  of  business  and 
requested  that  he  be  given  material  for  a 
certain  job,  but  the  lien  in  favor  of  the 
materialman  was  denied  upon  the  ground 
that  it  did  not  appear  that  the  person  so 
calling  for  the  material  was  acting  for  the 
contractor,  or  that  he  claimed  such  author- 
ity, or  that  he  even  represented  that  the 
material  was  for  use  in  this  particular 
building.  The  foregoing  cases  seem  to  in- 
volve not  so  much  the  question  of  the  effect 
of  the  nonuse  of  the  materials  delivered,  as 
the  question  of  the  effect  of  the  failure  to 
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from  December  1,  1001;  the  effect  of  this 
holding  of  the  court  being  to  render  the 
tender  made  by  defendant  insuflicient,  be- 
cause the  amount  due,  with  interest  from 
December  let,  would  be  greater  than  the 
amount  tendered,  while  the  amount  due, 
with  interest  from  March  1st,  would  be  less 
than  the  amount  tendered.  The  court  held 
that  such  tender  did  not  stop  the  running 
of  interest  nor  destroy  the  lien.  It  is  from 
this  part  of  the  decree  that  the  defendant 
appeals. 

Did  the  court  hold  correctly,  wherein  it 
held  that  no  lien  could  be  claimed  for  mate- 
rial furnished  for,  but  which  did  not  enter 
into,  the  construction  of  the  building?  Up- 
on this  question  the  courts  differ,  and  nu- 
merous  authorities  are   to   be  found  upon 


either  side.  Two  classes  of  mechanics'  lien 
laws  are  in  force  in  this  country.  One  be- 
longs to  what  is  known  as  the  New  York 
system,  under  which  the  lien  of  a  subcon- 
tractor depends  upon,  and  is  limited  by,  the 
amount  remaining  due  the  contractor  at  the 
time  of,  or  which  may  become  due  after, 
the  service  upon  the  owner  by  subcontractor 
of  notice  that  he  has  already  furnished,  or 
is  about  to  furnish,  labor  and  material  for 
the  structure  to  be  erected.  Such  a  statute 
is  to  be  found  in  §§  609,  700,  and  701  of 
the  Revised  Code  of  Civil  Procedure  of  this 
state.  The  other-  class  belongs  to  what  is 
known  as  the  Pennsylvania  system,  under 
which  the  right  of  the  subcontractor  to  a 
lien  does  not  depend  at  all  upon  the  exist- 
ence of  any  indebtedness  due  from  the  owner 


deliver,  and,  of  course,  if  this  is  true  the 
cases  really  do  not  decide  the  point  involved 
in  this  note.  The  same  is  true  of  Ashford 
v.  Iowa  &  M.  Lumber  Co.  81  Neb.  561,  116 
N.  W.  272,  which  reaches  the  same  result, 
and  likewise  of  Sabin  v.  Cameron,  82  Neb. 
106,  117  N.  W.  95.  In  Stewart-Chute  Lum- 
ber Co.  V.  Missouri  P.  K.  Co.  28  Neb.  39, 
44  N.  W.  47,  the  court  laid  considerable 
stress  upon  the  word  "furniHlied"  in  the 
statute  providing  that  when  materials  shall 
have  been  furnished  in  the  construction  of 
any  railroad,  the  materialman  shall  have  a 
lien  therefor,  and  pointed  out  tliat  the  word 
"used"  had  a  considerably  different  mean- 
ing, saying  that  the  word  "furnished"  must 
have  been  used  by  the  framers  of  the  stat- 
ute with  the  intent  that  the  lien  should 
attach  upon  the  furnishing  of  the  material 
in  good  faith,  and  upon  its  passing  from 
the  materialman's  control  to  that  of  the 
contractor,  subcontractor,  or  builder,  and 
for  the  purpose  of  preventing  a  construction 
that  would  require  a  materialman,  in  order 
to  sustain  his  lien,  to  prove  that  material 
furnished  by  him  was  actually  used. 

Pointing  out  the  analogy  of  the  mechan- 
ics' lien  law,  the  court  in  Schlosser  v. 
Moores,  16  N.  D.  185,  112  N.  W.  78,  held 
that  under  a  statute  providing  for  a  lien 
in  favor  of  a  person  who  should  furnish 
seed  to  another  to  he  sown  upon  land  owned 
or  occupied  by  the  latter,  one  so  furnishing 
seed  was  entitled  to  a  lien  upon  the  crops 
grown  from  the  seed,  whether  it  appeared 
that  all  of  the  seed  was  sown  or  not. 

— where  diversion  of  material  is  made  an 

offense. 

Where  the  statute  provides  that  any  con- 
tractor or  subcontractor  who  shall  purchase 
materials  on  credit,  and  represent  that  they 
are  to  be  used  in  a  certain  building,  and 
shall  thereafter  use  them  in  the  construc- 
tion of  any  other  building  or  improvement 
with  the  intent  to  defraud  the  person  from 
whom  they  were  purchased,  without  first 
giving  him  notice,  shall  be  guilty  of  a  mis- 
demeanor; and  since  the  materialman  can 
be  defrauded  only  by  being  deprived  of  the 
31  L.R.A.(N.S.) 


lien  to  which  he  supposed  he  would  be  en- 
titled, it  must  be  held  that  a  materialman 
who  furnishes  materials  to  a  contractor  is 
entitled  to  a  lien  only  when  the  materials 
furnished  are  actually  used  in  the  improve- 
ment. Simmons  v.  Carrier,  60  Mo.  581,  fol- 
lowed in  Fitzpatrick  v.  Thomas,  61  Mo.  513; 
Schulenberg  v.  Prairie  Home  Inst.  65  Mo. 
295;  and  tlie  following  cases  assumed  the 
rule  as  established  without  disclosing 
whether  such  statute  remained  in  force: 
Grace  v.  Nesbitt,  109  Mo.  9,  18  S.  W.  1118; 
Schulenburg  v.  Hawley,  6  Mo.  App.  34; 
Hydraulic  Press -Brick  Co.  v.  Zeppenfeld,  9 
Mo.  App.  595  (memorandum) ;  Deardorff  ▼. 
Everhartt,  74  Mo.  37;  Heltzell  v.  Chicago 
&  A.  R.  Co.  20  Mo.  App.  435;  Steinkamper 
V.  McManus,  26  Mo.  App.  51;  Fathman  d& 
Miller  Planing  Mill  Co.  v.  Ritter,  33  Mo. 
App.  404;  Current  River  Lumber  Co.  v. 
Cravens,  54  Mo.  App.  216;  Western  Brass 
Mfg.  Co.  V.  Mepham,  64  Mo.  App.  50;  Ul- 
rich  V.  Osborn,  106  Mo.  App.  492,  81  S.  W. 
228;  Darlington  Lumber  Co.  v.  Harris,  107 
Mo.  App.  148,  80  S.  W.  688;  Riverside  Lum- 
ber Co.  V.  Schmidt^  130  Mo.  App.  227,  109 
S.  W.  71;  Meyer  v.  Schmidt,  131  Mo.  App. 
53,  109  S.  W.  833;  United  States  Water  Co. 
V.  Sunny  Slope  Realty  Co.  —  Mo.  App.  — , 
133  S.  W.  371. 

The  foregoing  rule  is  recognized  in  A.  M. 
Stevens  Lumber  Co.  v.  Kansas  City  Lum- 
ber Co.  72  Mo.  App.  248,  where  it  is  held 
that  the  materialman's  lien  is  not  defeated 
by  the  act  of  the  subcontractor  in  disposing 
of  the  materials  to  a  third  person  fraudu- 
lently, where  they  are  in  fact  placed  in  the 
building  by  such  third  person,  so  as  to  war- 
rant an  action  by  the  materialman  against 
the  fraudulent  transferee  for  defrauding 
him  of  his  lien.  So  the  foregoing  rule  is 
recognized  in  Rail  Bros.  v.  McCrary,  45  Mo. 
App.  365,  but  the  court  makes  a  distinction 
where  the  materials  are  furnished  not  to  a 
contractor  or  a  subcontractor,  but  to  the 
owner  himself,  holding  that  in  such  cir- 
cumstances a  petition  for  a  mechanics'  lien 
is  not  defective  which  fails  to  allege  that 
the  materials  furnished  to  the  owner  for  his 
building  were  actually  used  in  the  construc- 
tion thereof. 
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to  the  contractor.  Such  a  statute  is  found 
in  our  §§  696  and  697  of  the  Revised  Code 
of  Civid  Procedure,  and  it  is  under  these 
sections  that  the  plaintiff  filed  his  lien.  Un- 
der the  sections  last  above  referred  to,  the 
subcontractor  becomes  entitled  to  a  lien, 
not  by  virtue  of  any  contract  between  him- 
self and  the  owner  of  tlie  land,  creating 
any  personal  liability  on  the  part  of  the 
owner,  not  by  virtue  of  any  implied  agency 
on  the  part  of  the  contractor,  under  which 
such  contractor  is  held  to  have  the  right  and 
authority  to  render  the  owner  personally 
liable  to  pay  for  the  labor  or  material  fur- 
nished to  the  contractor;  but,  instead  of 
resting  upon  such  personal  liability  of  the 
owner,  it  fests  upon  the  theory  that,  the 
subcontractor  having  furnished,  under  a 
contract  with  contractor  so  to  do,  certain 
labor  or  material  which  has  entered  into  the 
erection  or  construction  of  the  improvement 
to  the  owner's  real  estate,  by  virtue  of  which 
the  owner  has  been  benefited,  the  property 
should  be  holden  for  the  payment  of  the  val- 
ue of  the  material  or  labor  with  which  it 
has  been  benefited,  and  should  be  so  holden 
for  a  reasonable  length  of  time  after  such 
labor  or  material  has  been  furnished.  While 
ther^  are  numerous  cases  holding  that  the 
owner's  property  should  be  liable  for  all 
labor  or  material  furnished  to  the  contractor 
for  the  erection  or  construction  of  the  im- 
provements, whether  or  not  such  labor  or 
material  actually  goes  into  such  improve- 
ments, which  rule  relieves  the  subcontractor 
of  any  duty  or  responsibility  in  following  his 
material  and  seeing  to  it  that  it  is  actually 
used  as  agreed,  yet  we  are  satisfied  that  the 
better  rule— one  founded  upon  better  reason, 
and  which  conforms  to  the  theory  upon 
which  the  Pennsylvania  system  is  founded — 
is  that  it  is  incumbent  upon  the  subcontract- 
or to  see  that  the  labor  or  material  fur- 
nished actually  goes  into  the  construction  of 
the  improvement.  We  do  not  wish  to  be  un- 
derstood as  holding  that  a  materialman 
could  not  have  a  lien  for  material  furnished, 
and  which  might  be  destroyed  in  attempting 
to  use  the  same  in  the  construction  of  the 
building  (on  which  point  we  do  not  pass) ; 
but  we  do  hold  that,  in  a  case  such  as  this, 
wherein  it  is  shown  that  this  glass  was 
broken  before  there  was  any  attempt  to  use 


it  in  the  erection  of  this  building,  the  owner 
of  the  building  cannot  be  held  for  the  loss, 
but  such  loss  must  fall  upon  the  persoa  re- 
sponsible for  such  breakage.  Van  Stone  v. 
Ltillwell  &  B.  Mfg.  Co.  142  XJ.  S.  128,  35 
L.  ed.  961,  12  Sup.  Ct.  Rep.  181;  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.  (CO.) 
166  Fed.  321;  W.  P.  Fuller  &  Co.  v.  Ryan, 
44  Wash.  386,  87  Pac.  486;  North  v.  Globe 
Fence  Co.  144  Mich.  567,  108  N.  W.  285; 
Stimson  Mill  Co.  v.  Los  Angeles  Traction 
Co.  141  Cal.  30,  74  Pac.  357. 

Did  the  court  err  in  holding  that  the  me- 
chanics' lien  secured  interest  from  December 
1,  1901 T  It  cerUinly  did.  Without  the  Uen 
filed  the  subcontractor  would  have  no  claim 
whatever  against  this  defendant  or  against 
its  property,  and  its  rights  are  limited 
strictly  to  what  is  shown  by  the  instrument 
filed,  and  while,  as  against  the  contractors, 
the  subcontractor  unquestionably  could  re- 
cover interest  from  the  date  such  improve- 
ment was  finished,  yet  under  such  lien  such 
interest  could  not  be  recovered;  first,  be- 
cause in  the  lien,  as  filed,  there  was  nothing 
to  show  when  the  subcontractor  was  entitled 
to  his  money,  and,  further,  the  lien,  as  filed, 
made  no  claim  whatever  for  interest,  and 
therefore  interest  did  not  run  until  such  lien 
was  filed. 

It  will  be  readily  seen  that,  computing  the 
interest  at  7  per  cent  from  March  1,  1902,  to 
June  22,  1902,  the  amount  secured  by  such 
lien  did  not  exceed  the  sum  of  money  ten- 
dered. The  question  then  arises  whether  ar 
not  such  tender  destroyed  the  lien  and  re- 
leased the  property  therefrom.  The  plaintiff 
contends  that  it  was  incumbent  upon  the  de- 
fendant not  merely  to  tender  the  sum  tliat 
might  be  secured  by  the  lien,  but  that  the 
defendant  should  have  complied  with  the 
provisions  of  §  1166  of  the  Revised  Civil 
Code,  which  reads  as  follows:  "An 
obligation  for  the  payment  of  money  is  ex- 
tinguished by  a  due  offer  of  payment,  if 
the  amount  is  immediately  deposited  in  the 
name  of  the  creditor  with  some  bank  of  de- 
posit within  this  state,  of  good  repute,  and 
notice  thereof  is  given  to  the  creditor."  Un- 
der the  facts  of  this  case  it  is  clear  that  the 
defendant  did  not  fully  comply  with  this 
section.  It  will  be  noted,  however,  that  this 
section  provides  the  method  of  extinguishing 


Summary, 

Broadly  and  briefly  to  summarize  the 
foregoing  cases,  which  do  more  than  utter 
mere  generalities, — and  cases  which  fail  to 
do  more  are  seldom  valuable  in  fixing  legal 
rules, — ^it  may  be  fairly  said  that  there  is  a 
conflict  among  the  decisions  construing  stat- 
utes which  provide  for  a  lien  for  materials 
furnished  "for"  a  structure;  that  where  the 
lien  is  given  for  materials  furnished  "for 
the  construction"  of  an  improvement,  the 
31  L.R.A.(N.S.) 


decided  weight  of  authority  inclines  to  the 
view  that  the  actual  use  of  the  articles  fur- 
nished is  not  necessary;  that,  likewise,  the 
actual  use  of  the  materials  is  held  unneces- 
sary where  the  legislature  has  subjected 
buildings  to  debts  contracted  for  materials 
furnished  for  or  in  the  erection  thereof;  but 
that  where  the  lien  is  given  for  furnishing 
materials  "used"  or  "to  be  used"  in  an  im- 
provement, the  rule  is  that  the  use  of  the 
materials  furnished  is  a  prerequisite  to  the 
enforcement  of  a  lien.  L.  A.  W. 


i9ia 


PITTSBUBOH  Pli^TE  GLASS  CX).  ▼.  LEAKY. 


759 


an  obligation  to  pay  money,  and  it  certainly 
is  unnecessary  for  the  defendaint  to  extin- 
guish the  obligation  resting  upon  the  con- 
tractor to  pay  the  subcontractor  before  de- 
fendant could  remove  the  cloud  of  the  lien. 
Section  1171  of  the  Revised  Civil  Code  pro- 
vides: "An  offer  of  payment  or  other  per- 
formance duly  made,  though  the  title  to  the 
thing  offered  be  not  transferred  to  the  cred- 
itor, stops  the  running  of  interest  on  the  ob- 
ligation, and  has  the  same  effect  upon  all 
its  incidents  as  a  performance  thereof."  Un- 
der this  section  the  defendant  clearly  had  a 
right  to  tender  the  amount  secured  by  the 
lien,  and,  if  such  tender  was  sufficient  in 
amount  and  proper  in  it0  form  and  its  con- 
ditions, it  would  have  the  effect  of  stopping 
the  running  of  interest.  Furthermore,  we 
are  fully  satisfied  that  a  pro]>er  tender 
would  also  destroy  the  lien  held  by  the 
plaintiff,  and  would  leave  plaintiff  with  no 
remedy  whatever,  except  by  virtue  of  his 
personal  claim  against  the  contractors. 
Moynahan  v.  Moore,  9  Mich.  9,  77  Am. 
Dec.  468  (see  notes  page  489) ;  Lough- 
borough V.  McNevin,  74  Cal.  250,  6  Am.  St. 
Rep.  435,  14  Pac.  369,  15  Pac.  773;-  Moore 
V.  Norman,  43  Minn.  428,  9  L.R.A.  65,  19 
Am.  St.  Rep.  247,  45  N.  W.  859;  Norton  v. 
Baxter,  41  Minn.  146,  4  L.R.A.  305,  16  ^m. 
St.  Rep.  679,  42  N.  W.  865;  Haile  v.  Smith, 
113  Cal.  656,  45  Pac.  872;  Kortright  v. 
Cady,  21  N.  Y.  343,  78  Am.  Dec.  145; 
Hyams  v.  Bamberger,  10  Utah,  3,  36  Pac. 
202.  In  the  Loughborough  Case,  supra, 
the  court  said:  "It  is  expressly  provided 
by  §  1504,  Civil  Code,  that  an  offer  of  pay- 
ment duly  made,  though  the  title  to  the 
thing  offered  be  not  transferred  to  the  cred- 
itor, stops  the  running  of  interest  on  the 
obligation,  and  has  the  same  effect  upon 
all  its  incidents  as  a  performance  thereof. 
One  of  these  incidents  is  the  discharge  or 
extinction  of  the  lien."  In  the  Utah  case, 
supra,  the  court,  in  holding  that  tlie  tender 
destroys  the  lien,  says:  "This  appears  to 
be  the  settled  law,  and  the  rule  seems  to 
be  founded  in  justice  and  fair  dealing,  for 
it  would  be  difficult  to  conceive  of  any  good 
reason  why  the  creditor  should  be  allowed 
to  refuse  payment  of  the  money  when  ten- 
dered in  good  faith  after  maturity,  and  yet 
retain  the  pledge  or  a  lien  upon  it,  for  the 
debt.  The  mere  caprice  of  the  creditor 
might  result  most  disastrously  to  the  debtor 
through  his  inability  to  free  his  property 
from  the  debt.  Nor  would  the  slow  process 
of  a  bill  in  equity  afford  an  adequate  rem- 
edy, for,  on  a  bill  to  redeem,  interest  and 
costs  would  accumulate  unless  the  debtor 
kept  good  the  tender,  in  which  event  he 
would  be  deprived  both  of  the  use  of  his 
money  and  property  until  the  end  of  the 
•Bit.  On  the  other  hand,  the  creditor  who 
Zl  L.RA.(N.S.) 


refuses  payment  when  lawfully  tendered 
reaps  simply  the  reward  of  his  own  folly. 
His  lien  is  gone,  but  the  debt  remains,  for 
which  he  has  his  right  of  action  against  the 
debtor." 

Was  the  tender  sufficient  in  form,  and  free 
of  all  conditions  other  than  such  as  defend- 
ant had  a  right  to  attach  thereto?  Section 
1164  of  our  Revised  Civil  Code  "provides: 
"When  a  debtor  is  entitled  to  the  perform- 
ance of  a  condition  precedent  to,  or  concur* 
rent  with,  performance  on  his  part,  he  may 
make  his  offer  to  depend  upon  the  due  per- 
formance of  such  condition."  Section  1165 
of  said  Code  provides:  "A  debtor  has  a 
right  to  require  from  his  creditor  a  written 
receipt  for  any  property  delivered  in  per- 
formance of  his  obligation."  Defendants  con- 
tend that,  under  §  1164,  they  had  the  right 
to  attach,  as  condition  of  the  tender,  the 
requirement  that  plaintiff  give  to  them  a 
satisfaction  in  full  of  the  lien.  Defendants' 
contention  would  clearly  be  correct  if  there 
had  been  no  dispute  as  to  the  amount  se- 
cured by  the  lien,  and  such  amount  had  not 
exceeded  the  sum  tendered.  In  the  case  of 
William  Wolff  &  Co.  v.  Canadian  P.  R.  Co. 
123  Cal.  535,  56  Pac.  453,  the  court  said: 
"To  hold  that  a  deposit  in  bank,  under  § 
1500,  is  necessary  in  all  cases  of  a  tender, 
would  make  §  1500  wholly  inconsistent  with 
§§  1504  and  1498,  and  would  efface  those 
sections.  Section  1504  provides  that  an  of- 
fer of  payment,  etc.,  though  the  title  does 
not  pass,  stops  the  running  of  interest  on 
the  obligation,  and  has  the  same  effect  upon 
all  its  ineidents  as  a  performance.  Section 
3498  provides:  'When  a  debtor  is  entitled 
to  the  performance  of  a  condition  precedent 
to,  or  concurrent  with,  performance  on  his 
part,  he  may  make  his  offer  to  depend  upon 
the  due  performance  of  such  condition.'  To 
require  him  in  such  case  to  extinguish  his 
obligation  without  performance  by  the  other 
would  defeat  this  section.  The  tender  in  this 
case  was  effective,  as  a  compliance  with  the 
condition  imposed  by  the  order  of  January 
25,  1889.  The  court  below  found  that  both 
tenders  were  made  in  due  season;  this  court 
held  on  the  first  appeal  that  the  tender  to 
the  attorney  was  properly  made.  The  suffi- 
ciency of  the  first  tender  rendered  any  ten- 
der of  interest  unnecessary."  Section  1500 
of  the  California  Code  is  identical  with  our 
§  1166,  and,  as  before  noted,  §  1504  is 
identical  with  our  §  1171;' §  1498  of  the 
California  Code  being  identical  with  §  1164 
of  our  Code,  quoted  above. 

But  the  plaintiff  insists  that  the  condi- 
tions attached  to  the  tender  render  the  ten- 
der of  no  effect,  and  in  this  contention  we 
think  the  plaintiff  is  clearly  right.  Under 
the  common  law  every  tender  made,  in  order 
to  defeat  the  running  of  interest  or  to  effect 
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the  incidents  to  the  main  obligation,  had  to 
be  unconditional.  This  has  been  changed  so 
that  the  party  tendering  payment  has  a 
right  to  insist  upon  a  written  receipt  of  the 
amount  paid,  or  (if  under  the  law  he  is  en- 
titled to  any  other  instrument  of  discharge, 
such  as  a  discharge  of  lien)  he  is  entitled  to 
receive  a  written  discharge  to  the  extent  of 
the  amount  paid;  and  in  this  case,  if  the 
siun  tendered  had  been  tendered  without 
any  conditions  whatever,  the  lien  would  have 
been  destroyed  (if  it  had  been  tendered  with 
the  condition  only  that  plaintiff  deliver  a 
satisfaction  of  said  lien  iu  the  sum  of  the 
amount  tendered,  such  lien  would  have  been 
destroyed).  But  under  the  Civil  Code  the 
party  has  no  right,  any  more  than  he  would 
have  had  under  the  common  law,  when  ten- 
dering a  payment,  to  require  a  receipt  in 
full  or  a  satisfaction  in  full  of  the  lien; 
or,  in  other  words,  when  one  party  is  hon- 
estly claiming  a  greater  amount  to  be  due 
than  the  other  party  concedes,  he  cannot  bo 
put  in  position  of  running  the  risk  of  losing 
his  lien,  not  only  upon  the  disputed  claim, 
but  also  upon  the  undisputed  part,  by  fail- 
ing to  receive  the  smaller  amount  in  full; 
but  he  has  the  right  to  test  the  validity^  of 
his  further  claim,  and  the  condition  at- 
tached to  tlie  tender  must  be  such  as  to 
leave  him  free  to  contest  such  right.  Moore 
V.  Norman,  supra;  Tompkins  v.  Batie,  11 
Neb.  147,  38  Am.  Rep.  361,  7  N.  W.  747; 
West  V.  Farmers*  Mut.  Ins.  Co.  117  Iowa, 
147,  90  N.  W.  523;  Noyes  v.  Wyckoff,  114 
N.  Y.  204,  21  N.  E.  158;  Moore  v.  Norman, 
52  Minn.  83,  18  L.R.A.  359,  38  Am.  St.  Rep. 
520,  63  N.  W.  809. 

The  court  in  the  last  case  above  cited 
said:  "The  most  common  and  familiar  il- 
lustrations of  the  proposition  above  stated 
are  cases  where  the  tender  is  made  as  be- 
ing  all  that  is  due,  or  as  payment  in  full. 
It  is  everywhere  held  that  such  a  tender  is 
not  good.  The  debtor  has  no  right  to  the 
benefit  of  a  tender,  as  having  the  effect  of 
a  payment,  when  it  is  burdened  with  such 
a  condition  that  the  creditor  cannot  accept 
the  money  without  compromising  his  legal 
right  to  recover  tlie  further  sum  which  he 
claims  to  be  due.  This  case  falls  within 
the  same  principle.  By  offering  to  pay 
the  money  only  upon  the  condition  that 
the  plaintiff  deliver  up  the  notes  (if  such 
was  the  fact),  the  defendant  insisted  upon 
a  condition  the  acceptance  of  which  would 
at  least  seriously  compromise  the  right  of 
the  plaintiff  to  recover  any  more,  even 
though  it  should  be  true  that  the  amount 
unpaid  exceeded  the  sum  tendered.  The 
acceptance  of  the  money  and  the  surrender 
of  the  notes  would  be  at  least  strong  evi- 
dence against  her,  in  the  nature  of  an  ad- 
mission, that  the  notes  were  thereby  fully 
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paid.  The  defendant  should  not  be  heard 
to  assert  that  a  mere  offer  to  pay  a  speci- 
fied sum,  less  than  was  supposed  by  the 
other  X'<^rty  to  be  due,  has  the  e(fect  of  a 
payment,  so  as  to  discharge  the  mortgage, 
when  the  offer  was  burdened  with  such  a 
condition.  It  was  enough  for  his  protec- 
tion that  the  plaintiff  would  have  received 
the  money  offered,  and  have  indorsed  its 
payment  on  the  notes,  which  were  already 
overdue  and  still  in  the  hands  of  the  plain- 
tiff. If  the  defendant  rejected  this  offer, 
and  insisted  upon  the  surrender  of  the 
notes,  the  natural  and  only  reasonable  con- 
struction to  be  put  upon  his  conduct  was 
that  he  insisted  that  the  tender,  if  accept- 
ed, should  be  accepted  as  payment  of  the 
notes  in  full.  If  that  was  the  effect  of 
the  tender,  it  was  bad,  under  all  the  au- 
thorities. A  mere  tender  should  not  be  ef- 
fectual to  discharge  the  lien  of  a  mortgage 
unless  it  be  certainly  sufficient  in  amount, 
and  unburdened  with  any  conditions  which 
the  debtor  has  not  a  clear  right  to  impose." 
In  the  New  York  case  the  court  said: 
"Numerous  questions  have  been  argued  up- 
on the 'briefs  submitted,  but  it  is  neces- 
sary to  refer  to  but  two  of  them,  as  upon 
these  the  order  of  the  general  term  must 
be  affirmed.  The  tender  made  by  the  plain- 
tiff was  clearly  bad  in  form.  A  tender  of 
money  in  payment  of  a  debt,  to  be  available 
as  a  defense  or  as  the  foundation  of  an  ac- 
tion in  favor  of  the  party  making  the  ten- 
der, must  be  without  qualification.  There 
is  no  principle  by  which  a  party  is  to  be 
absolutely  barred  from  litigating  his  claim 
for  a  larger  sum  than  that  paid,  merely 
because  he  accepts  part.  The  actual  accept- 
ance of  the  amount  tendered  would  only 
extinguish  a  claim  in  case  it  was  the  whole 
amount  due.  If  less  than  the  amount  due 
is  tendered  and  accepted,  it  would  extin- 
guish the  debt  pro  tanto,  and  the  creditor 
would  be  entitled  to  interest  on  the  bal- 
ance, and  hold  whatever  security  he  had  as 
indemnity  for  the  payment  of  such  balance. 
It  follows  that  if  the  tender  is  relied  on 
as  a  defense  or  as  the  foundation  of  an 
action,  the  party  pleading  it  must  show  it 
to  have  been  absolute  and  free  from  all 
conditions,  and  such  are  the  authorities. 
In  Wood  v.  Hitchcock,  20  Wend.  47,  the 
tender  was  'in  full  settlement  and  discharge 
of  all  demands  which  plaintiff  held  against 
him.'  It  was  held  bad,  and  within  the  rule 
that  the  party  making  the  tender  shall  not 
make  a  protest  against  his  liability.  To 
request  the  creditor  to  sign  a  satisfaction 
piece  vitiates  the  tender.  Roosevelt  v.  Bull's 
Head  Bank,  45  Barb.  570.  To  demand  a 
receipt  vitiates  the  tender.  2  Phillipps, 
Ev.  134.  To  demand  a  receipt  in  full  is 
bad.      Wood    V.    Hitchcock,    supra;    Frost 
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V.  Yonkers  Sav.  Bank,  70  N.  Y.  658,  26 
Am.  Rep.  027.  Here  tlie  plaintiff  testified 
as  to  the  tender  as  follows:  'I  tendered 
and  offered  the  money  to  him  uncondition- 
ally, and  in  payment  and  extinguishment  of 
ilis  lien  upon  the  iron  ore  mined  on  the 
farm  and  at  Iron! a  station,  mentioned  in 
Ills  chattel  mortgage,'  etc." 

In  the  Iowa  case  the  court  said:  "A 
tender  at  common  law,  to  be  valid,  had  to 
l)c  unconditional.  No  requirement  could  be 
attached  that  a  receipt  in  full  for  all  de- 
mands be  given.  2  Parsons,  Contr.  155. 
it  is  thought  by  defendant  that  this  rule 
is  altered  by  §  3063  [Code  ]807],  which 
provides  that  the  person  making  a  tender 
may  demand  a  receipt.  Clearly  this  means 
a  receipt  for  the  money  or  property  offered, 
and  nothing  more.  Section  2106,  Code  1873, 
contained  the  same  provision  as  to  the 
right  of  th«  person  making  tender  to  a 
receipt,  and  ui.der  it  this  court  held  that 
a  receipt  in  full,  which  is  a  release  from 
all  demands  on  the  same  account,  could  not 
be  required.  Kuhns  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  65  Iowa,  528,  22  N.  W.  661." 

It  is  therefore  clear  that  the  learned 
trial  court  was  correct  in  its  rulings  upon 
the  questions  raised,  with  the  single  excep- 
tion that  it  should  have  computed  the  in- 
terest upon  the  sum  secured  by  the  lien 
from  March  1,  1902,  instead  of  December 
1,  1901,  and  its  decree  should  be  modified 
to  that  extent. 

As  so  modified,  the  judgment  of  the  lower 
court  and  its  order  denying  a  new  trial  are 
afiirmed,  without  costs  in  this  courts 
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FERNANDO  KENNEDY,  App*. 

(86  Neb.  119,  124  N.  W.  1131.) 

Crops  —  severance  —  parol  reservation 
In  sale  of  land  —evidence. 

Growing  crops  are  "personal  property," 
which  pass  by  deed  as  appurtenant  to  the 
realty,  but  they  may  be  severed  therefrom 
by  reservation  evidenced  either  by  parol 
agreement  or  by  instrument  in  writing.  The 
vendor  may  show  by  parol  evidence  that 
such  crops  were  reserved  from  the  sale  of 
the  land. 

(February  26,  1910.) 

Headnote  by  Letton,  J. 


x^ote.  —  The  question  whether  a  contract 
for  the  sale  of  growing  crops,  or  a  reserva- 
tion of  the  same  by  the  grantor  in  a  deed, 
must  be  in  writing,  is  discussed  in  the  note 
to  Grabow  v.  McCracken,  23  L.R.A.(N.S.) 
1218. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Red  Willow 
County  enjoining  him  from  interfering  with 
the  gathering  by  plaintiff  of  certain  crops 
which  were  alleged  to  have  been  reserved 
by  parol  at  the  time  of  the  sale  of  the  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oordeal  St  McCarl,  for  appel- 
lant: 

Parol  evidence  is  inadmissible  to  prove 
the  reservation,  by  the  vendor  of  land,  of 
crops  growing  thereon. 

Gibbons  v.  Dillingham,  10  Ark.  9,  50  Am. 
Dec  233;  Turner  v.  Cool,  23  Ind.  56,  85 
Am.  Dec.  449;  Chapman  v.  Veach,  32  Kan. 
167,  4  Pac.  100;  Smith  v.  Leighton,  38  Kan. 
644,  5  Am.  St.  Rep.  778,  17  Pac.  52;  Brown 
V.  Thurston,  56  Me.  126,  96  Am.  Dec.  438; 
Kammrath  v.  Ki'dd,  89  Minn.  380,  99  Am. 
St.  Rep.  603,  95  N.  W.  213;  Mcllvane  v. 
Harris,  20  Mo.  457,  64  Am.  Dec.  196;  Jones 
V.  Timmons,  21  Ohio  St.  596. 

Growing  crops  are  a  part  of  the  real  es- 
tate. 

Monday  v.  O'Neil,  44  Neb.  724,  48  Am. 
St.  Rep.  760,  63  N.  W.  32;  Caldwell  v. 
Alsop,  48  Kan.  571,  17  L.R.A.  782,  29  Pac 
1150;  Re  Andersen,  83  Neb.  8,  131  Am. 
St.  Rep.  613,  118  N.  W.  1108,  17  A.  ft  E. 
Ann.  Cas.  941;  Herron  v.  Herron,  47  Ohio 
St.  544,  9  L.R.A  667,  21  Am.  St.  Rep.  854^ 
25  N.  B.  420. 

Messrs.  Morlan,  Ritchie,  A  Wolff,  for 
appellee : 

Even  though  physically  attached  ttf  the 
soil,  a  sale  of  the  growing  crops  is  not  a 
sale  of  land,  or  any  interest  in  land,  and 
such  a  sale  is  not  within  the  statute  of 
frauds,  which  requires  the  contract  for  the 
sale  of  land  or  an  interest  in  land  to  be  in 
writing.  It  is  otherwise,  however  with 
fruotua  naturalea. 

Browne,  Stat.  Fr.  §  249;  Davis  v.  Mc- 
Farlane,  37  Cal.  634,  99  Am.  Dec.  340. 

The  grantor  of  farm  land  may  reserve 
the  growing  crops  by  oral  agreement. 

Heavilon  v.  Heavilon,  29  Ind.  509;  Har- 
vey V.  Million,  67  Ind.  90;  Beener  v.  Bragg, 
68  Ind.  338 ;  Bailey  v.  Briant,  117  Ind.  362, 
20  N.  E.  278;  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  £.  914,  37  N.  E.  1047;  Backen- 
stoss  V.  Stabler,  33  Pa.  251,  75  Am.  Dec. 
592;  Hendrickson  v.  Ivins,  1  N.  J.  £q.  562; 
Flynt  V.  Conrad,  61  N.  C.  (Phill.  L.)  190,93 
Am.  Dec.  588;  Bond  v.  Coke,  71  N.  C.  97; 
Baker  v.  Jordan,  3  Ohio  St.  438;  Youmans 
V.  Caldwell,  4  Ohio  St.  71;  Kerr  v.  Hill, 
27  W.  Va.  576;  Jones  y.  Timmons,  21  Ohio 
St.  596. 

lietton,  J.,  delivered  the  opinion  of  the 
court: 
On  the  22d  of  July,  1907,  the  plaintiff 
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sold  his  farm  to  defendant  by  warranty 
deed;  at  the  same  time  by  parol  agreement 
he  reserved  the  possession  of  the  land  un- 
til the  Ist  of  March,  1908,  and  also  reserved 
all  the  growing  crops  upon  the  land.  Aft- 
erwards he  harvested  a  portion  of  the  crops 
without  objection  by  the  defendant.  It  is 
admitted  in  the  answer  that  in  the  latter 
part  of  August  the  defendant  entered  into  a 
field  of  corn  on  the  premises,  gathered  a 
portion  of  the  crop,  and  that  on  August 
27th,  while  the  plaintiff  was  gathering  corn, 
the  defendant  went  to  the  field,  forbade  the 
plaintiff  from  further  gathering  com  there- 
in, and  commanded  the  plaintiff  to  leave 
the  premises,  and  now  asserts  that  he  is 
the  owner  of  the  com.  On  the  same  day 
the  plaintiff  filed  his  petition,  alleging  these 
facts,  and  further  alleging  that  the  defend- 
ant threatens  to  enter  upon  the  land,  to 
take  the  corn,  and  deprive  the  plaintiff  of 
same,  and  that  the  defendant  is  insolvent 
and  cannot  be  compelled  to  respond  in  dam- 
ages. No  trespass  is  shown  other  than  as 
above  admitted,  nor  are  there  any  threats 
in  evidence.  In  this  state  of  the  record 
the  writer  is  of  opinion  that  no  facts  have 
been  shown  sufficient  to  authorize  the  is- 
suance of  the  extraordinary  writ  of  injunc- 
tion, but  a  majority  of  the  court  are  of  a 
contrary  opinion,  and  it  will  therefore  be 
necessary  to  consider  the  principal  question 
in  the  case,  which  is  whether  parol  proof 
may  be  made  of  a  reservation  of  growing 
crops  where  no  such  reservation  is  made  in 
the  deed  of  conveyance.  The  authorities 
are  irreconcilable  on  this  question.  A  num- 
ber of  states  hold  that  growing  crops,  being 
fructus  industrialea,  are  personal  proper- 
ty, and  do  not  necessarily  pass  with  the 
conveyance  of  the  land;  that  there  is  a  dis- 
tinction between  such  planted  crops  and 
such  products  of  the  soil  as  growing  tim- 
ber or  grass,  which  are  known  as  fruoiua 
naturales,  and  which  pass  with  thie  soil,  un- 
less separated  and  reserved  by  instrument 
in  writing. 

In  this  state,  however,  the  question  as 
to  whether  such  crops  will  pass  by  deed 
was  discussed  in  the  case  of  Andersen  v. 
Borgaard,  83  Neb.  8,  131  Am.  St.  Rep.  613, 
118  N.  W.  1108,  17  A.  &  E.  Ann.  Gas.  941, 
and  it  was  held:  "Until  a  crop  is  severed 
from  the  land  upon  which  it  is  grown,  it 
is  such  part  of  the  real  estate  as  will  pass 
by  a  deed  of  conveyance  or  by  a  devise  of 
land,  unless  reservation  thereof  is  made  in 
the  deed,  or  there  is  evidence  contained  in 
the  will  of  the  testator  that  the  devisee  of 
the  land  should  not  be  entitled  to  the  crop.'' 
The  question  whether  the  reservation  must 
be  made  in  a  deed  was  not  involved  in  the 
case,  so  that  this  portion  of  the  holding 
is  obiter.  The  syllabus  of  the  case  is  as 
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follows:  "Unless  reserved,  crops  standing 
upon  the  ground,  matured  or  not,  pass  to 
the  grantee  named  in  a  deed  of  conveyance, 
or  to  a  party  to  whom  the  land  is  devised." 

In  an  early  Indiana  case  (Turner  v.  Cool, 
23  Ind.  66,  85  Am.  Dec.  449)  it  was  held 
that  the  crop  passed  with  the  deed,  not- 
withstanding a  previous  written  agreement 
expressly  reserving  the  same,  for  the  rea- 
son that  the  prior  preliminary  contract 
could  not  affect  the  tenns  of  the  deed  into 
which  the  contract  was  finally  merged.  To 
the  same  effect  is  Brown  v.  Thurston,  66 
Me.  126,  96  Am.  Dec.  438,  as  respects  a 
parol  reservation.  Mcllvaine  v.  Harris,  20 
Mo.  467,  64  Am.  Dec.  196;  Gibbons  v.  Dill- 
ingham, 10  Ark.  9,  60  Am.  Dec  233;  Chap- 
man V.  Veach,  32  Kan.  167,  4  Pac.  100; 
Garanflo  v.  Cooley,  33  Kan.  137,  6  Pac.  766; 
Kammrath  v.  Kidd,  89  Minn.  380,  99  Am. 
St.  Rep.  603,  96  N.  W.  213;  Smith  v.  Price, 
39  111.  28,  89  Am.  Dec.  284;  Firebaugh  v. 
Divan.  207  111.  287,  69  N.  E.  924.  The  lat- 
er Indiana  cases  have  adopted  the  contrary 
rule.  Stoddard  v.  Johnson,  76  Ind.  20; 
Hisey  v.  Troutman,  84  Ind.  115. 

In  Aldrich  v.  Bank  of  Ohiowa,  64  Neb. 
276,  67  L.R.A.  920,  97  Am.  St.  Rep.  643,  89 
N.  W.  772,  it  was  held  that  growing  crops 
do  not  pass  to  the  purchaser  of  the  land 
at  judicial  sale,  so  as  to  defeat  the  rights 
of  one  holding  a  chattel  mortgage  on  them, 
following  Foss  v.  Marr,  40  Neb.  669,  59 
N.  W.  122;  Monday  v.  CNeil,  44  Neb.  724, 
48  Am.  St.  Rep.  760,  63  N.  W.  32.  The  de- 
cision in  these  cases  is  based  upon  Cassilly 
V.  Rhodes,  12  Ohio,  88,  and  Houts  v.  Show- 
alter,  10  Ohio  St.  124,  and  the  reasoning  of 
the  Ohio  cases  is  based  upon  the  premise 
that  such  crops  are  in  law  regarded  as  per- 
sonalty. The  language  of  the  opinion  might 
justify  the  thought  that  it  was  tlie  idea  of 
its  writer  that  a  deed  would  not  carry  grow- 
ing crops  where^  no  mention  is  made  of 
them  by  the  parties,  either  in  the  convey- 
ance or  by  extraneous  writing  or  parol  con- 
tract; but  this  point  was  not  involved,  and 
we  find  no  difficulty  in  holding  as  the 
Ohio  court  did  in  the  case  of  Baker  v.  Jor- 
dan, 3  Ohio  St.  438:  "In  the  absence  of 
any  proof  that  any  other  valid  disposition 
of  them  attended  or  had  preceded  the  deed, 
that  instrument  would  certainly  convey 
them."  The  whole  subject  is  well  consid- 
ered in  that  case.  While  the  Ohio  statute 
as  to  emblements  passing  to  the  executor  is 
mentioned,  it  is  not  made  the  basis  of  the 
decision.  The  following  excerpt  concisely 
expresses  the  view  of  the  court:  "A  deed 
purports  to  convey  the  realty.  But  what 
is  the  realty  T  Growing  com  may  be  a  part 
of  it,  for  some  purposes,  but  it  is  gener- 
ally to  be  considered  as  personalty.  If 
the  parties  to  a  deed,  either  by  worda  or 
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their  behavior,  signify  their  understanding 
that  as  between  them  it  is  personalty,  the 
law  will  BO  regard  it,  and  will  respect  their 
intention  in  the  construction  of  the  deed. 
When  the  evidence  of  such  understanding 
is  produced,  it  is  not  to  contradict  the 
deed,  for  with  that  it  is  perfectly  consist- 
ent; but  it  is  to  show  that  what  in  some 
instances  would  go  with  the  lands  as  part 
of  the  realty  was,  in  that  case,  converted 
into  personalty  by  the  will  of  the  parties, 
and  thus  to  hold  the  deed  to  its  true  mean- 
ing and  effect." 

The  Pennsylvania  rule  is  that  growing 
crops — fructua  induatriales — are  personal 
property,  but  pass  by  conveyance  with  and 
as  appurtenant  to  the  realty,  unless  severed 
therefrom  by  reservation  or  exception;  that 
the  vendor  may  show  such  reservation  by 
parol  evidence,  but  that  a  reservation  of  the 
natural  products  of  tlie  earth — fructua  na- 
turalea — ^must  be  in  writing.  Backenstoss 
V.  Shahler,  33  Pa.  251,  75  Am.  Dec.  502. 
This  is  substantially  the  view  taken  in  the 
following  cases:  Flynt  v.  Conrad,  61  N. 
C.  (Phill.  L.)  190,  93  Am.  Dec.  688;  Bond 
▼.  Coke,  71  N.  C.  97 ;  Walton  v.  Jordan,  66 
N.  C.  170;  Glass  v.  Blazer  Bros.  91  Mo. 
App.  564;  Cannon  v.  Matthews,  76  Ark. 
336,  69  L.R.A.  827,  112  Am.  St.  Rep.  64, 
87  S.  W.  428,  15  A.  &  E.  Ann.  Cas.  478. 
In  New  Jersey,  in  equity,  a  parol  reserva- 
tion of  crops  was  allowed  and  enforced, 
but  this  was  as  a  reformation  of  a  deed. 
Hendrickson  v.   Ivins,   1   N.  J.  Eq.  562. 

From  a  consideration  of  these  cases  and 
of  the  previous  decisions  of  this  court,  we 
are  satisfied  to  declare  that,  though  grow- 
ing crops  are  personal  property,  they  pass 
by  deed  as  appurtenant  to  the  realty,  but 
they  may  be  severed  therefrom  by  reserva- 
tion evidenced  either  by  parol  agreement  or 
by  instrument  in  writing,  and  that  the 
vendor  may  show  by  parol  evidence  that 
such  crops  were  reserved  from  the  sale  of 
the  land.  Such  crops  may  be  sold  upon  exe- 
cution as  personal  chattels,  or  they  may  be 
conveyed  by  a  verbal  contract.  In  the  ab- 
sence of  a  reservation,  such  crops  pass  by 
the  deed;  but  a  reservation  is  a  collateral 
contract  which  may  exist  at  the  same  time 
as  a  contract  to  convey  the  real  estate.  Of 
course,  in  case  of  a  dispute,  written  evidence 
of  such  a  contract  would  be  of  a  much  more 
satisfactory  nature;  but  in  this  case,  where 
the  undisputed  evidence  shows  that  the 
vendor  remained  in  possession  of  the  land 
and  crops,  and  harvested  the  small  grain 
upon  the  same  witliout  objection  or  inter- 
ference by  the  defendant;  that  defendant 
adifiitted  the  plaintiff's  right  to  the  crop 
to  others ;  and  that  it  was  only  after  be  had 
become  dissatisfied  in  some  respects  that 
he  claimed  the  right  to  the  crops, — ^there  is 
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no  room  for  doubt  or  controversy  as  to  the 
rights  of  the  parties. 

Adopting  this  rule,  the  plaintiff  is  en- 
titled to  retain  the  crops,  and  the  judg- 
ment of  the  District  Court  is  afl^med. 

Petition  for  rehearing  denied. 


DISTRICT     OF     COIiUBfBIA     COURT 
OF  APP£IAIiS. 

EMILIO  JASELLI,  Appt, 

V. 

BIGGS  NATIONAL  BANE. 
(Two  Cases.) 

(—  App.  D.  0.  — .) 

Money  order  —  vicarious  indorsement 
—  effect. 

1.  The  provision  in  U.  S.  Rev.  Stat. 
§  4037,  U.  S.  Comp.  Stat.  1901,  p.  2747, 
that  the  payee  of  a  money  order  may  by 

Note,  —  Right  of  ftanJc  to  charge  cuS' 
totner's  account  with  amount  paid  to 
stranger  without  legal  duress. 

The  word  "stranger"  in  the  foregoing 
title  is  intended  to  include  persons  who 
lay  claim  to  funds  in  a  bank  deposited  in 
the  name  of  another,  but  not  to  persons 

S resenting  checks  or  orders  purporting  to 
ave  been  made  by  the  depositor.  This,  of 
course,  excludes  from  consideration  the 
cases  of  forged  and  altered  checks;  and  also 
excludes  cases  like  Elliott  v.  Worcester 
Trust  Co.  189  Mass.  542,  76  N.  E.  944, 
holding  that  the  implied  authority  of  a 
bank  to  apply  deposits  to  the  payment  of 
notes  of  the  depositor  payable  at  the  bank 
does  not  authorize  it  to  apply  such  deposits 
to  the  payment  of  a  note  made  before  the 
deposit,  and  payable  at  another  bank  whose 
assets  and  liabilities  the  former  has  as- 
sumed, at  least  where  it  appears  that  the 
depositor  had  previously  notified  the  lat- 
ter bank  not  to  pay  the  note  without  no- 
tice to  him. 

Nor  does  the  note  cover  the  cases  in 
which  the  deposit  was  made  by  a  fiduciary 
or  a  representative  as  such,  except  that  a 
few  of  such  cases  are  included  for  purposes 
of  illustration,  in  which  it  appeared  that 
the  depositor  appended  to  his  name,  at  the 
time  of  making  the  deposit,  a  word  sug- 
^tive  of  a  fiduciary  character,  but  did  not 
inscribe  the  name  of  the  prinicpal.  The 
converse  question  of  the  applicability  of  the 
deposit  to  individual  inaebtedness  of  a 
depositor,  where  a  word  suggestive  of  fidu- 
ciary character  is  appended  to  his  name, 
is  considered  in  the  note  in  10  L.R.A.  (N.S.) 
706. 

On  payment  of  money  deposited  to  cred- 
it of  minor  to  person  other  than  guard- 
ian, see  the  note  in  29  L.R.A.(N.S.)  67. 

Cases  of  special  deposits  were  included 
in  the  note  on  duty  of  bank  as  to  payment 
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ihis  written  indorsement  thereon  direct  its 
payment  to  another  does  not  require  an  in- 
doriAement  by  the  hand  of  the  payee,  but 
it  may  be  made  by  another  under  his  direc- 
tion. 

Bank  —  adverse    clatm    to    deposit  — 
duty. 

•'  2.  A  bank  must,  upon  receiving  notice  of 
an  adverse  claim  to  a  fund  in  its  depositor's 
account,  exercise  diligence  in  notifying  its 
customer  of  the  claim  and  of  its  intention 
to  protect  itself  by  retaining  out  of  his 
account  a  sum  sufficient  to  meet  the  claim. 

Same  —  customer's  refusal  of  disclos- 
.    ure. 

3.  A  bank  cannot  take  advantage  of  the 
refusal  of  its  customer  to  answer  ques- 
tions when  seeking  an  explanation  as  to  its 
refusal  to  honor  his  check,  where  it  had, 
without    Notifying    him,    honored    a    rival 


claim  to  the  fund  and  paid  the  money  out 
of  his  account. 

Same  — -  refusal  to  bonor  check  —  dos-. 
ing  account. 

4.  A  depositor  is  not  entitled  to  damages 
for  a  bank's  refusal  to  honor  his  check  after 
he  has  closed  the  account  by  drawing  the 
balance  as  stated  by  the  bank,  although 
he  claims  that  the  bank  owes  him  an  ad- 
ditional amount,  and  that  it  wrongfully 
charged  against  his  account  the  claim  of  a 
stranger. 


(January  3,  1911.) 


A 


APPEALS  by  plaintiff  from  judgments 
the  Supreme  Court  entered  upon  verdicts 
in  defendant's  favor  in  actions  brought  to 
recover  damages  for  the  alleged  wrongful 


of  money  held  as  bailee,  in  21  L.R.A.(N.S.) 
816;  and  decisions  involving  the  right  of  a 
carrier  sued  for  goods  intrusted  to  it,  to 
defend  upon  the  ground  tliat  it  lias  deliv- 
ered them  to  an  adverse  claimant  who  is 
the  true  owner  are  to  be  found  in  the  note 
in  12  L.R.A.(N.S.)  254,  on  the  duty  of  a 
carrier  to  recognize  the  demands  of  a 
stranger  on  property  delivered  to  it  for 
transportation, 

The  question  whether  a  bank  which  pays 
out  a  deposit  under  garnishment,  upon  a 
judgment  against  another  person  of  the 
same  name  as  the  depositor,  is  liable  to  the 
depositor  for  the  amount,  was  involved  in 
O'Weil  V.  New  England  Trust  Co.  28  R  1. 
311,  11  L.R.A.(N.S.)  248,  126  Am.  St.  Rep. 
740,  67  Atl.  63,  which  answered  the  aues- 
tion  in  the  affirmative,  and  it  appears  from 
the  note  to  this  case  in  11  L.R.A.(N.S.) 
that  it  was  the  only  case  deciding  that 
question  up  to  the  time  of  its  publication. 

In  view  of  the  rule  that  when  a  bank 
receives  a  general  deposit  of  money,  it  be- 
comes the  debtor  of  the  depositor,  and  im- 
pliedly contracts  to  honor  his  checks  up  to 
the  sum  deposited,  it  seems  beyond  doubt 
that  if  the  bank  essays  to  pass  upon  the 
rights  of  an  adverse  claimant  to  the  fund, 
and  pays  over  to  him  any  part  thereof,  it 
becomes  responsible  for  the  amount  so  paid. 
Decisions  bearing  on  the  question  conform 
with  this  view,  wliere  there  are  no  special 
circumstances  leading  to  a  contrary  con- 
clusion, and  the  view  has  been  taken  in  cases 
in  which  it  appeared  tliat  the  adverse 
claimant  was  the  true  owner,  the  effect  of 
such  decisons  being  that  if  the  bank  ac- 
cepts the  money  as  that  of  the  depositor, 
an  objection  that  it  t)elongs  to  someone  else 
cannot  be  interposed  by  tlie  bank. 

Thus,  it  was  held  in  Tassel  1  v.  Cooper, 
9  C.  B.  600,  that  where  a  bank  had  accepted 
a  check  from  a  depositor  and  given  him 
credit  for  its  amount,  it  could  not,  after  re- 
ceiving indemnity  from  the  principal  for 
whom  the  depositor  was  agent,  refuse  to 
honor  the  latter's  check  upon  the  ground 
that  it  was  given  to  him  for  merchandise 
sold  by  him,  but  belonging  to  the  principal, 
and  that  the  check  was  wrongfully  misap- 
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Ffropriated  in  the  making  of  the  deposit, 
n  reaching  this  conclusion,  and  after  al- 
luding to  the  contention  that  the  aeent  did 
not  have  authority  to  sell  the  principal's 
goods  and  receive  payment  therefor,  Judge 
Maule  said  in  his  opinion:  "Assuming 
that  the  plaintiff  had  no  authority  to  re- 
ceive this  check,  and  that  he  received  it 
under  a  tacit  assertion  that  he  had  author- 
ity, still,  having  got  the  check  and  given 
it  to  his  bankers,  it  seems  to  me  that  it 
was  not  competent  to  the  bankers  to  say 
that  they  did  not  receive  the  money  on  his 
account,  because  he  obtained  the  check  in 
a  wrongful  manner.  The  result  of  the  case, 
in  my  view,  is  that  the  money  in  question 
was,  at  the  time  it  reached  their  hands, 
money  lent  by  the  plaintiff,  to  the  banking 
company,  or  money  had  and  received  by 
them  to  his  use;  and  it  would  have  con- 
tinued so,  if  Lord  De  L'Isle  [the  principal] 
had  not  interfered.  At  the  utmost.  Lord 
De  L'Isle's  rights  accrued  only  after  the 
liability  of  the  banking  company  to  the 
plaintiff  arose:  and  that  would  be  a  mat- 
ter of  excuse,  which  should  have  been  plead- 
ed. But  putting  that  out  of  the  ques- 
tion, it  seems  to  me  that  the  banking  com- 
pany, having  received  the  money  on  be- 
half of  the  plaintiff,  and  given  him  credit 
for  it,  became  debtors  to  him  for  the 
amount;  and  that  the  circumstance  that 
the  receipt  of  the  check  by  the  plaintiff 
might  have  lieen  blamable  does  not  afford 
any  answer  to  this  action.  The  transaction 
was  regular  and  lawful  so  far  as  the  plain- 
tiff and  the  bankers  were  concerned;  it  was 
a  simple  transaction  of  loan,  and  conse- 
quently T  think  the  plaintiff  is  entitled  to 
recover.** 

So,  in  Coffin  v.  Henshaw,  10  Ind.  277.  a 
bank  which,  without  authority  from  the  de- 
positor, transferred  a  draft  to  the  credit 
of  a  third  person,  was  held  liable  to  the 
depositor,  notwithstanding  that  the  latter, 
by  an  understanding  to  which  the  bank  was 
not  a  privy,  had  agreed  that  the  draft 
should  be  transferred  by  the  bank  to  tha 
third  person. 

But  in  Whitsett  v.  People's  Nat  Bank, 
138  Mo.  App.  81,  119  S.  W.  909,  a  bank 
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dishonor  of  certain  checks.  One  judgment 
reversed,  the  other  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J  H.  Ralston,  F.  li.  Slddons, 
William  £.  Richardson,  and  H.  Wln- 
shlp  'Wlieatley  for  appellant. 

Mr.  A.  S.  Worthington,  with  Messrs. 
R.  Ross  Perry  and  R.  Ross  Perry,  Jr., 
for  appellee: 

The  power  of  the  agent  is  limited  strict- 
ly within  the  authority  given. 

Rossiter  ▼.  Rossiter,  8  Wend.  494,  24 
Am.  Dec.  62;  Wallace  v.  Branch  Bank,  1 
Ala.  565;  Kingsley  ▼.  Bank  of  State,  3 
Yerg.  107;  Ward  v.  Bank  of  Kentucky,  7 
T.  B.  Mon.  93;  Morrison  v.  Taylor,  6  T.  B. 
Mon.  82;  Tripp  v.  Swanzey  Paper  Mfg.  Co. 
13  Pick.  291;  Scott  v.  M'Lellan,  2  Me.  199; 


Robinson  v.  Bank  of  Winslow,  42  Ind.  App. 
350,  85  N.  E.  783. 

Plaintiff's  conduct  not  only  justified  the 
bank  in  refusing  to  pay  the  check,  but  es- 
topped the  plaintiff  from  disputing  the 
legality  of  such  refusal. 

Morse,  Banks  &  Bkg.  4th  ed.  §  363,  p. 
669;  Hart,  Banking,  p.  307;  Robarts  v. 
Tucker,  16  Q.  B.  578;  Gumming  v.  Shaiid,' 
5  Hurlst.  AN.  95;  Bayard  v.  Farmers'  & 
M.  Bank,  52  Pa.  232;  Chew  v.  Bank  of 
Baltimore,  14  Md.  299;  Western  U.  Teleg. 
Co.  V.  Davenport,  97  U.  S.  369,  24  L.  ed. 
1047. 

When  the  bank  learned  of  the  forgery, 
it  was  justified  in  treating  the  concealment 
as  a  fraud,  and  in  cliarging  against  the  ac- 
count the  amount  of  the  orders. 


which  paid  a  check  drawn  by  mistake  upon 
another  bank  was  held  not  liable  to  the 
depositor,  where  the  deposit  had  been  made 
in  his  name  by  mistake,  and  the  check  was 
drawn  pursuant  to  an  understanding  com- 
municated to  the  bank  by  the  payee,  that 
a  check  should  be  drawn  upon  the  bank  in 
question  for  the  amount  of  the  deposit.  The 
court  said  that  it  was  to  be  inferred  from 
the  circumstances  that  the  depositor  author- 
ized the  third  person  to  communicate  the 
agreement  and  understanding  to  the  bank, 
and  that  this  was  in  the  nature  of  an  oral 
order,  and  added  that  at  any  rate  there  was 
evidence  from  which  an  inference  of  ratifi- 
cation by  the  depositor  could  be  drawn. 

In  Patterson  v.  Marine  Nat^  Bank,  130 
Pa.  419,  17  Am.  St.  Rep.  778,  18  Atl.  632, 
where  the  plaintiff  was  suing  for  a  deposit 
made  by  him  in  his  own  name  as  agent,  the 
name  of  the  principal  not  appearing  there- 
in, the  court  said  that  when  a'  bank  refuses 
the  check  of  its  depositor  and  pays  the 
money  over  to  a  third  party,  it  does  so  at 
its  peril,  and  must  assume  the  burden  of 
proof  to  show  not  only  that  the  money  in 
question  did  not  belong  to  the  plaintiff,  but 
also  that  it  did  belong  to  the  party  to  whom 
the  bank  paid  it.  The  court  also  upheld 
a  charge  in  which  the  jury  were  told  that 
if  the  accoimt  was  opened  solely  for  the  pur- 
poses and  conveniences  of  the  depositor, 
and  if  it  included  deposits  of  his  individual 
funds,  and  the  bank  knew  that  it  included 
such  items,  then  the  mere  fact  that  it  also 
included  money  collected  by  the  depositor 
for  the  claimants  would  not  justify  the 
bank  in  recognizing  them  as  the  owner  of 
the  balance  and  paying  it  over  to  them. 

It  was  held  in  Lund  v.  Seamen's  Bank,  37 
Barb.  129,  that  the  bank  could  not  defend 
an  action  by  the  assignee  of  the  depoHitor, 
on  the  ground  that  the  deposit  constituted 
the  proceeds  of  securities  fraudulently  ob- 
tained by  the  depositor  from  third  personn 
who  had  notified  the  bank  of  such  facta^ 
and  that  they  claimed  the  deposit  as  their 
property. 

A  fortiori,  where  it  appears  that  the 
stranger  reaping  the  benefit  is  not  the  true 
owner,  the  bank  should  be  held  responsible. 
31  L.R.A.(N.S.) 


In  Ilgenfritz  v.  Pettis  County  Bank,  21 
Mo.  App.  558,  it  was  conceded  that  a  bank 
was  liable  to  a  depositor  for  the  amount  of 
a  draft  which  it  had  made  out  at  the  sug- 
gestion of  a  third  person,  and  charged  to 
the  depositor's  account,  the  real  question 
in  the  case  seeming  to  be  whetlier  the  pay- 
ment of  a  portion  of  the  amount  of  the 
draft  by  the  third  person  to  the  depositor 
inured  to  the  benefit  of  the  bank. 

In  this  connection  a  distinction  is  to  be 
observed  between  the  question  of  the  own- 
ership of  the  funds  deposited  and  the  ques- 
tion as  to  the  identity  of  the  depositor. 
In  two  cases  the  rule  has  been  applied  in 
favor  of  the  actual  depositor,  although  the 
deposit  was  mistakenly  credited  to  the 
wrong  person. 

Thus,  in  Winter  v.  Bank  of  New  iork, 
2  Caines,  337,  the  court,  upon  the  assump- 
tion that  the  bank  was  not  justified  in  treat- 
ing as  the  depositor  a  third  person  who  ac- 
companied the  owner  of  money,  who  took 
it  to  the  bank  for  deposit,  held  the  bank 
liable  to  the  owner,  where  it  had  placed 
the  money  to  the  credit  of  the  third  person 
upon  his  representation  that  it  belonged  to 
him. 

And  it  was  held  in  Robards  v.  Hamrick, 

39  Ind.  App.  134,  75  N.  £.  386,  that  where 
a  bank  received  a  sum  of  money  from  the 
debtor  of  a  married  woman,  which  was  to 
be  deposited  to  her  credit,  but  placed  the 
amount  to  the  credit  of  her  bankrupt  hus- 
band, and  thereafter  applied  a  portion 
thereof  to  meet  his  overdraft,  the  bank  was 
liable  to  the  depositor  for  the  amount  so 
misapplied. 

Right  of  a  bank  to  apply  deposit  to  itT^ 
own  claim  against  adverse  claimant. 

See  also,  supra,  Robards  ▼.  Samrick. 

In  First  Nat.  Bank  v.  Mason,  95  Pa.  113, 

40  Am.  Rep.  632,  the  court  said  that  it 
is  well  settled  that  money  deposited  tn  a 
bank  to  the  credit  of  a  certain  person  may 
be  shown  to  be  the  property  of  a  third  per- 
son, and  that  it  may  be  reached  by  attach- 
ment on  the  part  of  the  judgment  credit- 
ors of  the  third  person,  or  that  its  payment 
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Flatow  ▼.  JelTerson  Bank,  135  App.  Diy. 
24,  119  N.  Y.  Supp.  861. 

Postal  orders  must  be  indorsed  by  the 
payee  in  his  own  hand,  or  else  by  a  person 
acting  under  power  of  attorney  from  him. 

United  States  y.  National  Ezch.  Bank,  214 
U.  S.  302,  53  L.  ed.  1006,  29  Sup.  Ct.  Rep. 
,665,  16  A.  ft  E.  Ann.  Cas.  1184. 

The  action  of  the  defendant  bank  in  pay- 
ing to  plaintiff  his  balance  was  notice  that 
the  account  was  closed. 

Buckingham  v.  London  &  M.  Bank,  12 
Times  L.  R.  70;  Agra  &  M.  Bank  v.  Hoff- 
man, 34  L.  J.  Ch.  N.  S.  286;  Berry  v.  Hali- 
fax Commercial  Bkpr.  Co.  [1901]  1  Ch.  188; 
1  Morse,  Banks  k  Bkgs.  §  178. 


Mr.  Justice  Robb  delivered  the  opinion 
of  the  court: 

These  are  appeals  from  judgments  of  the 
supreme  court  of  the  District  of  Columbia 
upon  directed  verdicts  in  two  actions  in 
case  against  the  Riggs  National  Bank,  ap- 
pellee here,  for  damages  ensuing  from  tho 
dishonor  of  two  checks  drawn  by  the  plain- 
tiff, appellant  here,  upon  said  bank.  By 
agreement  the  cases  were  consolidated  for 
trial. 

The  plaintiff,  Emilio  Jaselli,  in  1903, 
opened  an  account  with  the  defendant,  and 
between  that  time  and  the  date  of  the  oc- 
currences leading  up  to  this  litigation,  his 
total  deposits  amounted  to  about  $10,000. 


by  the  bank  to  the  depositQr  may  be  stopped 
by  a  proper  notice'  on  the  part  of  the 
third  person  that  the  money  belongs  to  him, 
and  that  the  credit  on  the  books  of  the 
bank  is  but  prima  facie  evidence  of  owner- 
ship. To  this  the  court  cited  several  cases 
as  authority,  but  said  that  in  such  cases 
the  alleged  true  owner  was  asserting  his 
claim  to  the  fund,  and  that .  therefore  they 
presented  a  very  different  question  than 
the  case  under  consideration,  in  which  it 
appeared  that  a  clerk  had  deposited  money 
of  his  employer  in  his  own  name,  and  that 
the  bank  sought  to  set  off  the  deposit 
against  a  debt  of  the  employer  to  it.  It 
was  held  that  after  demand,  and  refusal  of 
the  bank  to  pay  the  money  to  the  depositor, 
he  was  entitled  to  recover  the  same  from 
the  bank;  and  it  was  further  held  that  dec- 
larations of  the  depositor  at  the  time  the 
deposit  was  made  that  the  money  belonged 
to  his  employer  were  inadmissible.  That 
the  court  regarded  the  declarations  as  im- 
material is  indicated  by  its  statement  that, 
although  the  bank  may  have  known  that 
the  money  belonged  to  the  employer,  where 
it  allowed  the  plaintiff  to  deposit  it  in  his 
own  name,  and  received  it  as  his  money,  it 
was  estopped,  in  the  absence  of  any  notice 
from  or  claim  by  the  real  owner,  from  dis- 
puting the  plaintiff's  title.  It  should  be 
noted  that  in  fact  the  employer  was  insol- 
vent and  made  no  claim  to  the  money,  the 
case  arising  by  reason  of  the  bank  asserting 
the  right  to  make  the  set-off  to  which  refer- 
ence has  been  made. 

A  statement  in  the  last  case  that  it 
is  against  public  policy  to  permit  a 
bank  that  has  received  money  from  a 
depositor,  and  thereby  entered  into  an 
implied  contract  to  honor  his  checks,  to  al- 
lege that  the  money  deposited  belongs  to 
someone  else,  was  cited  with  approval  in 
Citizens'  Nat.  Bank  v.  Alexander,  120  Pa. 
476,  14  Atl.  402,  holding  that  a  bank  which 
had  received  a  deposit  to  the  credit  of  a  cer- 
tain person  as  deputy  treasurer  was  without 
power  to  apply  the  deposit  to  an  overdraft 
by  the  county  treasurer,  and  that  the  depu- 
ty treasurer  was  entitled  to  recover  the 
amount  of  the  deposit  after  such  misap- 
plication. The  court  laid  some  stress  upon 
the  fact  that  the  transaction  did  not  dis- 
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close  to  the  baok  whether  the  money  was 
deposited  by  the  plaintiff  in  his  capacity 
as  deputy  treasurer  for  the  county  or  depu- 
ty treasurer  for  some  institution,  and  that 
toere  was  nothing  to  give  the  deposit  the 
earmarks  of  county  funds. 

And  the  principle  that  when  a  bank  re- 
ceives money  from  a  person  and  opens  an 
account  in  his  name  and  credits  him  with 
funds  received,  it  is  bound  to  honor  his 
checks  to  the  extent  of  the  fund,  and  that  it 
is  estopped  in  such  circumstances  from  ques- 
tioning the  title  of  the  depositor,  was  in- 
voked in  McLaughlin  v.  First  Nat.  Bank, 
6  Dak.  406,  43  N.  W.  715.  It  appeared, 
however,  in  this  case  that  the  bank  ap- 
plied a  part  of  the  deposit  made  by  one  a:» 
agent,  without  naming  the  principal,  to  an 
overdraft  made  by  one  whom  the  bank 
erroneously  assumed  was  acting  in  the 
premises  as  agent  for  the  depositor's  prin- 
cipal. The  court  said  it  did  not  decide 
whether  the  principle  would  apply  where  it 
should  appear  that  the  bank  made  a  set-off 
against  the  actual  owner. 

So,  in  Nolting  v.  National  Bank,  99  Va. 
54,  37  S.  E.  804,  where  there  had  been  a 
deposit  by  an  agent  as  such,  the  name  of 
the  principal  apparently  not  having  en- 
tered into  the  transaction,  the  court  said 
that  it  could  not  successfully  be  contro- 
verted that  the  agent  was  entitled  to  the 
money  as  against  the  principal,  but  that  the 
question  to  be  determined  was,  Can  a  bank 
which  has  received  money  on  deposit  for  an 
agent  who  has  a  beneficial  interest  therein 
disregard  that  interest,  and  apply  the 
money  to  a  debt  due  from  the  agent's  prin- 
cipal? and  it  held  that  the  bank  haa  no 
right  to  do  so. 

And  an  understanding  between  the  payee 
and  maker  of  a  note  that  the  proceeds  of  a 
draft  which  the  maker  expected  would  come 
into  his  possession  should  be  applied  to  the 
note  does  not  warrant  a  bank  with  whom 
the  maker  of  the  note  subsequently  deposits 
the  draft,  in  crediting  the  amount  thereof 
to  the  payee  of  the  note,  the  note  being  be- 
yond the  control  of  the  payee,  and  having 
passed  through  the  hands  of  the  bank,  and 
having  been  rediscounted  at  another  bank. 
Kunze  v.  Tawas  State  Sav.  Bank.  130  Mich. 
688,  90  N.  W.  668.  L.  A.  W. 
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At  the  time  he  opened  his  account  and  up 
to  October,  1906,  he  was  employed  at  the 
New  Willard  Hotel,  in  this  city,  whicli  was 
the  only  address  he  ever  gave  the  bank. 
He  then  went  to  Baltimore  and  was  em- 
ployed as  a  steward  in  Kernan's  Hotel,  in 
which  employment  he  continued  until  De- 
cember, 1907.  The  last  deposit  he  made 
with  the  defendant  was  a  personal  check 
on  the  Howard  National  Bank,  of  Balti- 
more, on  March  20,  1907.  This  check  was 
deposited  for  collection.  On  September  22, 
1905,  the  plaintiiT  deposited  postal  money 
orders  aggregating  $1,683.75.  Four  of  these 
orders  were  payable  to  the  order  of  Nicola 
Jaselli,  a  brother  of  the  plaintifT,  and 
amounted  to  $336.71.  These  four  orders 
purported  to  have  been  indorsed  in  blank  by 
said  Nicola  Jaselli.  Above  the  indorsements 
plaintiff  himself  had  written  the  words 
"Order  of  Emilio  Jaselli."  The  bank  ac- 
cepted all  the  orders  and  credited  the  plain- 
tiff's account  with  their  aggregate  amount. 
In  due  course  they  were  paid  by  the  postal 
authorities.  On  the  26th  of  April,  1907, 
said  Nicola  Jaselli  lodged  a  complaint  with 
the  Postoffice  Department  to  the  effect 
that  the  orders  payable  to  hira  had  been 
cashed  without  his  knowledge  or  authority. 
Thereupon  a  postoffice  inspector  was  de- 
tailed to  investigate  the  case,  and  he  soon 
thereafter  called  at  the  Riggs  Bank  and 
interviewed  its  cashier,  notified  him  that  the 
signature  on  the  orders  was  not  the  signa- 
ture of  Nicola  Jaselli,  and  that  the  bank 
would  have  to  refund  the  money.  The 
cashier  immediately  notified  the  bookkeeper 
and  teller  of  the  bank  to  pay  no  more  checks 
of  Emilio  Jaselli  without  reference  to  the 
cashier.  Hiereupon  the  cashier  telephoned 
the  New  Willard  Hotel,  the  address  given 
by  the  plaintiff,  but,  of  course,  did  not  find 
him  there.  The  bank  then  wrote  a  letter 
to  Emilio,  addressed  to  Washington,  District 
of  Columbia,  asking  him  to  call.  This  letter 
did  not  reach  the  plaintiff,  who,  as  above 
noted,  was  at  that  time  a  resident  of  Balti- 
more. No  further  effort  was  made  by  the 
bank  to  locate  or  reach  the  plaintiff.  The 
postoffice  inspector,  on  the  15th  of  May, 
1907,  obtained  an  affidavit  from  said  Nicola 
Jaselli,  in  which  affiant  stated  that  when 
he  left  Italy  in  June,  1904,  he  knew  "that 
there  was  some  money  coming  to  members 
of  my  family  and  possibly  myself  from  an 
estate  of  a  deceased  uncle."  The  word  "pos- 
sibly" was  interlined;  whether  before  or 
after  signing  does  not  appear  except  by 
inference.  Affiant  further  stated  "that  the 
signatures  of  'Nicola  Jaselli,'  as  they  ap- 
pear on  the  orders,  were  not  written  by  my- 
self or  by  my  authority,  and  same  are  for- 
geries. I  recognize  the  handwriting  as  that 
of  either  Edward  Jaselli  or  Emilio  Jaselli, 
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by  brother,  who,  as  I  have  been  informed,  is 
now  employed  at  Kernan's  Hotel,  in  the 
city  of  Baltimore,  Maryland.  ...  I 
knew  that  some  money  had  been  received 
from  Italy  from  my  uncle's  estate  soon 
after  it  arrived  in  September,  1905,  but  sup- 
posed it  all  came  to  my  father,  Georgio  Ja- 
selli, and  never  knew  that  part  of  it  was 
for  me  until  about  twenty  days  ago,  as 
hereinbefore  stated."  The  postoffice  inspect- 
or, with  this  affidavit  in  his  possession, 
again  interviewed  the  cashier  of  the  bank. 
At  the  time  of  tliis  interview  he  had  ascer- 
tained definitely  that  plaintiff  was  employed 
at  said  Kernan's  Hotel,  in  Baltimore.  He 
did  not,  however,  inform  the  bank  officials 
of  this  fact,  nor  did  they  inquire  of  him 
concerning  the  whereabouts  of  their  deposi- 
tor Emilio;  nor  does  it  appear  that  they 
ever  sought  any  information  concerning 
tlie  evidence  in  support  of  said  adverse 
claim.  Failing  to  bring  about  the  repay- 
ment by  the  bank  of  these  orders,  the  post- 
office  inspector  caused  them  to  be  sent 
through  the  clearing  house  on  the  18th  of 
May,  obtained  the  money  on  them 
without  further  protest  from  the  bank, 
and  on  May  20th  the  money  was  paid 
over  to  said  Nicola  Jaselli.  On  said 
20th  of  May  the  bank  charged  the 
aggregate  amount  of  these  orders,  $336.71, 
to  said  Emilio's  account.  On  May  21st 
plaintiff  came  to  Washington  from  Balti- 
more, and  gave  his  attorney,  to  whom  he 
was  indebted  in  the  sum  of  $100,  a  check 
for  $800  on  the  defendant  bank,  the  dif- 
ference between  the  $800  and  the  $100  was, 
of  course,  to  have  been  paid  over  to  the 
plaintiff,  who  testified  that  he  was  in  need 
of  money.  At  that  time,  according  to  the 
plaintiff's  contention,  there  should  have 
been  to  his  credit  in  the  bank  something 
over  $820;  according  to  the  defendant's 
contention  there  was  $485.47.  In  other 
j^ords,  plaintiff  contended  that  the  bank 
was  without  authority  to  charge  his  ac- 
count with  the  amount  of  the  Nicola  Ja- 
selli orders,  and  the  defendant  insists  that 
it  possessed  such  authority.  Plaintiff's  at- 
torney immediately  presented  this  $800 
check  for  payment,  and  its  payment  was 
refused  by  the  paying  teller  on  the  ground 
that  there  were  insufficient  funds  of  the 
plaintiff  on  deposit  to  meet  it.  The  attor- 
ney was  referred  to  the  cashier,  wCb,  upon 
being  asked  what  was  the  matter  with  the 
check,  replied  "Not  sufficient  funds  here." 
The  cashier  declined  to  make  a  further  ex- 
planation, and  inquired  for  the  plaintiff. 
Whereupon  his  attorney  telephoned  for  him 
and  he  immediately  responded  to  the  call. 
There  is  some  dispute  as  to  just  what  oc- 
curred-when  the  plaintiff  reached  the  bank, 
but  it  clearly  appears  that  he  was  asked 
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by  the  cashier  who  signed  the  orderSi  and 
that,  acting  upon  the  advice  of  his  at- 
torney, he  declined  to  state.  The  cashier 
admitted  in  the  course  of  his  testimony 
that  he  informed  the  plaintiff  during  the 
interview  that  the  bank  had  been  compelled 
to  refund  the  money  to  the  postal  authori- 
ties, and  that  it  had  charged  plaintiff's 
account  with  the  amount.  Tliat  he,  the 
cashier,  ofTered  the  orders  to  plain tifT, 
which  plaintifT  declined  to  receive.  There 
is  evidence  on  behalf  of  the  plaintiff  ttmd- 
ing  to  show  that  the  cashier  was  informed 
that  it  would  be  proven  that  the  orders 
were  signed  by  an  agent  of  Nicola.  It  is 
undisputed  that  the  bank  continued  to  re- 
fuse to  honor  said  check.  During  the  inter- 
view between  the  bank  officials  and  the 
plaintiff  and  his  counsel,  the  bank,  in  pur- 
suance of  a  prior  understanding  with  the 
postoffice  inspector,  telephoned  that  official, 
who  immediately  appeared  upon  the  scene 
for  the  purpose  of  effecting  the  arrest  of 
the  plaintiff.  Having  no  warrant,  the  in- 
spector did  not  carry  out  his  intent.  After 
the  bank  had  declined  to  honor  the  $800 
check,  Emilio,  upon  the  same  occasion, 
asked  for  his  balance.  Whereupon  the  pay- 
ing teller  consulted  the  ledger  and  imparted 
the  desired  information  to  Emilio,  who  im- 
mediately drew  a  check  for  the  exact 
amount,  $485.47.  This  check  was  cashed 
before  plaintiff  left  the  bank.  The  first 
suit  against  the  bank  was  filed  on  May  23, 
1907.  It  developed  upon  the  trial  under 
review  that  a  trial  was  had  upon  this  first 
suit,  but  that  the  verdict  was  set  aside. 
Prior  to  the  setting  aside  of  said  verdict, 
namely,  on  January  18,  1908,  plaintiff  gave 
a  second  check  on  the  defendant  bank  to 
Dr.  Charles  Beall  for  $55.  This  check  was 
duly  presented  for  payment  by  Dr.  Beall, 
and  payment  refused.  Thereupon,  on  Jan- 
uary 31,  1908,  a  second  suit  based  upon  the 
dishonor  of  said^check  of  January  18,  1008^ 
was  filed. 

Upon  the  trial  of  the  consolidated  cases, 
the  plaintiff  introduced  as  witnesses  Ed- 
ward Jaselli,  his  brother,  his  sister  Eliza- 
beth, and  his  mother,  who  testified  in  sub- 
stance that  about  two  weeks  before  the 
money  orders  in  controversy  arrived,  the 
plaintiff,  said  Nicola  Jaselli,  and  said  wit- 
nesses were  present  at  the  family  home, 
2011  H  street;  that  reference  was  made  to 
a  letter  written  by  a  sister,  Theopista,  who 
lived  in  Philadelphia,  authorizing  said 
Elizabeth  to  sign  Theopista's  money  orders 
when  they  came,  because  Theopista  could 
not  come  to  Washington  to  sign  them  her- 
self; that  thereupon  Nicola  said  to  Edward, 
"I  want  you  to  sign  for  me;"  that  Nicola 
did  not  live  with  the  family,  and  stated,  as 
his  reason  for  wanting  Edward  to  sign  for 
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it  had  given  the  plaintiff.  Over  the  ob- 
jection and  exception  of  the  plaintiff,  ver- 
dicts in  each  of  the  cases  were  directed  ac- 
cordingly. 

We  will  first  determine  whether  said 
provision  in  said  section  demands  the  lit- 
eral interpretation  given  it  by  the  learned 
trial  justice.  The  section  reads:  *Tbe 
payee  of  a  money  order  may,  by  his  writ- 
ten indorsement  thereon,  direct  it  to  be 
paid  to  any  other  person,  and  the  post- 
roaster  on  whom  it  is  drawn  shall  pay  the 
same  to  the  person  thus  designated,  pro- 
vided he  shall  furnish  such  proof  as  the 
Postmaster  General  may  prescribe  that  the 
indorsement  is  genuine,  and  that  he  is  the 
person  empowered  to  receive  payment;  but 
more  than  one  indorsement  shall  render 
an  order  invalid,  and  not  payable,  and  the 
holder,  to  obtain  payment,  must  apply  in 
writing  to  the  Postmaster  General  for  a 
new  order  in  lieu  thereof,  returning  the 
plaintiff  the  amount  of  the  disputed  orders. 
We  think  the  foregoing  a  sufficient  state- 
ment of  the  facts  as  developed  by  the  testi- 
mony introduced  by  each  of  the  parties. 

At  the  close  of  all  the  evidence  the 
learned  trial  justice  ruled  that  the  provi- 
sion in  U.  S.  Rev.  Stat.  §  4037,  U. 
S.  Comp.  Stat.  1901,  p.  2747,  al- 
lowing the  payee  of  a  money  order  "by 
his  written  indorsement  thereon"  to  "di- 
rect it  to  be  paid  to  any  other  person," 
means  an  indorsement  by  the  hand  of  the 
payee,  and  hence  that,  even  assuming  the 
facts  as  to  the  indorsement  of  the  orders 
in  question  to  be  as  contended  by  the  plain- 
tiff, a  speqies  of  fraud  was  practised  upon 
the  bank  which  entitled  it,  upon  discovering 
tiiat  the  indorsement  had  not  been  made  by 
the  hand  of  the  payee,  but  merely  by  his 
oral  authorization,  to  rescind  the  trans- 
action and  charge  off  its  books  the  credit 
him,  that  he  wouldn't  have  time  to  at- 
tend to  the  matter  himself  or  wouldn't  be 
"on  hand,"  or  something  to  that  effect; 
that  when  the  money  orders  came,  two 
weeks  thereafter,  Edward  signed  Nicola's 
name  without  attempting  to  imitate  his 
signature,  and  that  Emilio  wrote  over  the 
name  as  thus  signed  the  words,  "Order  of 
Emilio  Jaselli."  Edward  testified  further 
that  the  next  day  after  the  money  came, 
he  saw  Nicola  and  informed  him  "that  the 
money  had  arrived."  The  sister  Theopista 
also  testified  that  she  had  talked  with  Ni- 
cola about  the  matter  both  before  and  after 
the  money  came. 

Nicola,  although  summoned  by  the  de- 
fendant, did  not  appear  as  a  witness.  In 
the  course  of  the  trial  it  developed  that  the 
bank,  after  the  bringing  of  the  two  suits, 
and  to  prevent  others  being  brought,  and 
thus,  as  it  contended,  injure  its  credit,  paid 
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original  order^  and  making  such  proof  of 
the  genuineness  of  the  indorsements  as  the 
Postmastr.r  General  may  require." 

In  the  determination  of  this  question  the 
nature  of  these  money  orders  must  be  kept 
in  mind.  They  are  not,  as  suggested  by  the 
learned  counsel  for  appellee,  negotiable 
paper  (United  States  v.  Stockgrowers*  Nat. 
Bank,  30  Fed.  912),  so  that  the  rules  ap- 
plicable to  that  kind  of  paper  are  not  con- 
trolling here.  In  the  above  cited  case  the 
opinion  was  written  by  Circuit  Judge 
Brewer,  subsequently  Mr.  Justice  Brewer 
of  the  Supreme  Court  of  the  United  States. 
If  these  orders  were  negotiable  paper,  it 
might  be  argued  with  much  force  that  the 
statute  contemplates  a  personal  indorse- 
ment by  the  payee;  that  is,  an  indorsement 
by  his  own  hand.  The  money  order  serv- 
ice is  merely  an  incident  of  the  postal 
system,  and  was  inaugurated  to  enable  the 
citizen  to  transmit  safely  through  the 
mails  small  sums.  United  States  v.  Bolog- 
nesi,  164  Fed.  159.  The  statute  in  terms 
provides  that  more  than  one  indorsement 
renders  an  order  invalid,  and,  necessarily, 
whoever  takes  one  is  charged  with  knowl- 
edge of  that  fact.  If  an  order  is  presented 
to  a  postofiice  for  payment,  the  postmaster 
naturally  requires  the  pe/son  presenting 
it  to  establish  his  identity ;  and,  if  any 
doubt  is  entertained  as  to  the  right  of  an 
indorsee  to  receive  payment,  further  proof 
as  to  the  genui^i/^ness  of  the  indorsement 
is  required.  It  would  be  no  more  difficult 
for  the  wrongful  holder  of  an  order  to  de- 
ceive the  postmaster  should  it  be  held  that 
the  indorsement  must  be  by  the  hand  of  the 
payee,  than  would  it  be  under  a  holding 
that  indorsement  may  be  by  the  authoriza- 
tion of  the  payee,  and  in  cither  case  the 
person  who  wrongfully  indorsed  the  name 
of  the  payee  would  be  guilty  of  forgery. 
There  is,  therefore,  no  apparent  reason  for 
giving  the  statute  the  strict  construction 
contended  for  by  appellee.  On  the  other 
hand,  on  both  reason  and  authority,  we 
think  it  should  be  given  a  more  liberal  in- 
terpretation. The  money  order  system  is 
popular  and  largely  patronized  by  the  pub- 
lic because  of  its  simplicity.  Technical 
rules  and  requirements  that  add  nothing 
to  the  safety  of  the  service  or  the  protec- 
tion of  the  public  should  be  discouraged,  as 
they  tend  to  lessen  its  popularity  in  pro- 
portion as  they  increase  its  complexity. 

In  the  case  of  State  v.  Holmes,  56  Iowa, 
688,  41  Am.  Rep.  121,  9  N.  W.  894,  the 
court  had  under  consideration  a  provision 
of  the  Iowa  Code  as  to  the  holding  of  terms 
of  circuit  courts,  as  follows:  "If  the  judge 
is  sick  or  for  any  other  sufficient  cause  is 
unable  to  attend  court  at  the  regularly 
appointed  time,  he  may  by  a  written  order 
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direct  an  adjournment  to  a  particular  day 
therein  specified,  and  the  clerk  shall,  on 
the  first  day  of  the  term,  or  as  soon  there- 
after as  he  receives  the  order,  adjourn  the 
court  as  therein  directed."  A  judge  not 
being  able  to  be  present  telegraphed  the 
clerk  on  the  first  day  of  the  term,  "I  have 
made  and  sent  you  a  written  order  adjourn- 
ing court  until  to-morrow  morning  at  9 
o'clock.  Adjourn  it  accordingly."  The 
clerk  acted  as  directed,  and  the  following 
day  received  the  formal  order.  In  its  opin- 
ion the  supreme  court  said:  "The  only 
question,  then,  is  whether  the  telegram  is  a 
written  order  as  contemplated  by  the  stat- 
ute, and  its  sufficiency.  '  Contracts  may  be 
made  by  telegram,  even  where  it  is  required 
they  must  be  in  writing,  and  it  has  been 
said  it  makes  no  difference  if  the  writing 
is  done  with  a  steel  pen  an  inch  long,  at- 
tached to  an  ordinary  penholder,  or  whether 
the  pen  be  a  copper  wire  1,000  miles  long. 
Howley  v.  Whipple,  48  N.  H.  487,  and  Trevor 
V.  Wood,  36  N.  Y.  307.  The  telegraph  oper- 
ator was  the  agent  of  the  judge,  and  by 
means  of  the  wire  and  instruments  at- 
tached thereto,  and  the  operator,  the  judge 
wrote  the  telegram  which  was  delivered  to 
the  clerk.  We  think  it  was  a  written  order 
within  the  meaning  of  the  statute." 

A  Vermont  statute  provided  that  the 
sheriff  might  depute  any  proper  person  to 
serve  a  writ  or  other  precept  by  indorsing 
thereon  a  special  deputation.  The  supreme 
court  of  Vermont  ruled:  "Although  to  in- 
dorse means  to  write  on  the  back  of,  it  is 
not  necessary  under  this  statute  that  the 
deputation  should  be  written  upon  the  very 
fabric  of  the  process  itself.  It  may  be  writ- 
ten on  another  piece  of  paper,  and  attached 
to  the  back  of  the  process  by  the  sheriff, 
or  he  may  in  certain  circumstances  au- 
thorize another  to  attach  it  for  him."  In 
commenting  on  the  facts  of  the  case  under 
consideration,  the  court  said:  "Indeed  it 
[the  deputation]  was  put  there  by  him  [the 
sheriff]  in  the  eye  of  the  law;  he  performed 
the  act  by  another  as  his  instrument,  and 
the  requirement  of  the  statute  was  ful- 
filled." Cowdery  v.  Johnson,  00  Vt.  596, 
15  Atl.  188. 

In  the  present  case  we  think  the  require- 
ment of  the  statute  is  satisfied  if  the  payee 
directs  another  to  indorse  his  name  on  the 
order.  It  is  none  the  less  the  payee's  in- 
dorsement because  another  has  been  his  in- 
strument. 

A  bank  may  arbitrarily  select  its  cus- 
tomers, and  its  act  in  declining  an  account 
is  not  open  to  question.  But  once  it  ac- 
cepts an  account  the  depositor  eo  instanii 
becomes  its  customer  and  entitled  as  such 
to  have  his  checks  honored  to  the  extent 
of  his  credits,  until  the  relationship  is  ter- 
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minated  by  the  act  of  either  or  both  of  tlic 
parties.  Of  course,  the  relationship  can- 
not be  abruptly  terminated  without  regard 
to  existing  liens  and  the  rights  of  the  par- 
ties. Morse,  Banks  &  Bkg.  4th  ed.  §  178; 
5  Cyc.  Law  k  Proc.  p.  6]  3.  Ajid  where 
the  bank,  without  suflicient  justification, 
refuses  to  pay  the  check  of  its  customer, 
he  has  an  action  for  the  impeachment  of 
his  credit. 

It  is  well  settled  that  a  bank  is  not  justi- 
fied in  closing  an  account  and  dishonoring 
checks  drawn  against  it  without  reasonable 
notice.  The  reason  is  obvious.  The  deposi- 
tor is  entitled  to  sufficient  notice  to  enable 
him,  in  the  exercise  of  reasonable  diligence 
to  protect  his  credit.  Hart,  Banking,  p. 
220.  The  bank  will  not  be  permitted  to  set 
up  OS  against  its  depositor  the  interests  of 
a  third  party.  "It  is  clearly  against  pub- 
lic policy  to  permit  a  bank  that  has  re- 
ceived money  from  a  depositor,  credited 
him  therewith  upon  its  books,  and  thereby 
entered  into  an  implied  contract  to  honor 
his  check,  to  allege  that  the  money  de- 
posited belonged  to  someone  else.  This 
may  be  done  by  an  attaching  creditor,  or 
by  the  true  owner  of  the  fund;  but  the 
bank  is  estopped  by  its  own  act."  First 
Nat.  Bank  v.  Mason,  95  Pa.  113,  40  Am. 
Rep.  032. 

In  England  the  rule  seems  to  be  that  a 
more  notice  from  a  third  party  that  he 
clainis  tiie  balance  standing  to  the  credit 
of  the  customer  will  not  justify  the  bank 
in  dishonoring  a  check.  Hart,  Banking,  p. 
301 ;  Tassell  v.  Cooper,  9  C.  B.  609.  In  this 
country,  however,  there  is  authority  for  the 
proposition  that  where  notice  is  given  the 
bank  that  the  money  standing  to  the  de- 
positor's credit  belongs  to  another,  the  bank 
will  be  justified  in  withholding  payment  of 
the  deposited  amount.  First  Nat.  Bank  v. 
Bnche,  71  Pa.  213;  Arnold  v.  Macungie 
Sav.  Bank,  71  Pa.  287;  McEwen  v.  Davis, 
39  Ind.  109;  Zane,  Banks  &  Bkg.  H  134; 
1  Morse,  Banks  &  Bkg.  4th  ed.  H  342.  Of 
course,  the  bank  is  always  protected  when 
the  deposit  is  attached  or  garnished.  Citi- 
zens* Nat.  Bank  v.  Alexander,  ]20  Pa.  476, 
14  Atl.  4U2.  Mr.  Morse  suggests  (t  342b) 
that  if  the  bank  "has  reason  to  believe 
that  the  claim  adverse  to  the  depositor  is 
well  founded,"  it  should  bring  a  bill  of 
interpleader,  and  cites  authorities  to  sus- 
tain the  proposition.  Mr.  Zane  concurs  in 
this  view  (^  134),  and  adds  that  when- 
ever theie  is  a  dispute  as  to  the  ownership 
of  a  deposit,  the  bank  in  essaying  to  settle 
it  acts  at  its  peril. 

In  the  light  of  the  foregoing  what  was 
the  duty  of  the  bank  to  the  plaintiff  when 
it  received  notice,  early  in  May,  that  Ni- 
cola Jaselli  had  asserted  a  claim  adverse 
31  L.R.A.(N.S.) 


.  to  its  customer?     The  bank  was,  of  course, 
charged  with  knowledge  that  the  payment 
of    these   orders'  had   occurred   almost   two 
years    previously,    and    that    presumi>tivcly 
the   transaction   was   regular   and   the   de- 
posit   the    property    of    its    depositor,    the 
plaintifT.     What  action  did  the  bank  take? 
It  very  promptly  proceeded  to  protect  it- 
self by  notifying  its  paying  teller  to  honor 
no  checks  of  the  plaintiff  until  directed  to 
do  so  by   its  cashier.     It  then  telepbone<I 
to  the  New  VVillard  Hotel,  and  immediately 
learned   that    the    plaintiff   was   no    longer 
employed  there.    With  that  knowledge,  and 
the  knowledge  that  the  plaintifT  in  March, 
previously,  had  deposited  a  personal  check 
on   the   Howard    National  Bank,   of   Balti- 
more, it  addressed  a  letter  to  Washington, 
District   of    Columbia,    asking    plaintifT   to 
call.    The  bank  made  no  efTort  whatever  to 
interview    the    adverse    claimant    of    these 
orders,  who  knew  his  brother's  address,  nor 
did  it   take  the   trouble  to   inquire  of  the 
postolTice    inspector    concerning  the    where- 
abouts of  the  plaintifT,  although  that  offi- 
cial had  definite  information  as  to  the  ad- 
dress of   the  plaintifT  upon  the   second,   if 
not  the  first,  of  his  several  interviews  with 
the   bank   oflicials.      W^hile   we   are   of   the 
opinion  that  the  bank,  upon  notice  of  this 
adverse  claim,   after   satisfying   itself  that 
the   claim   was   made   in   good   faith, — that 
is,  that  there  was  some  real  foundation  or 
justification    for    it, — would    have    had    the 
right   to   retain   out   of   the   plaint ifTs   de- 
posit a  sum  sufTicient  to  meet  such  claim 
(Arnold   v.    Macungie    Sav.    Bank,    71    Pa. 
287;    McEwen   v.   Davis,   39   Ind.   109),  we 
think,  nevertheless,  a  similar  duty  devolves 
upon  the  bank  in  such  a  situation  as  de- 
volves  upon   it  in  closing  an   account.     It 
must    exercise    diligence    in    notifying    its 
customer  of  the  adverse  claim   and  of  its 
intention  to  protect  itself  by  retaining  out 
of  the  amount  standing  to  his  credit  a  sum 
suflicient   to   meet   that  claim;    and   negli- 
gence  in   that   regard,   resulting   in    injury 
to  its  depositor,  will  render  the  bank  liable. 
Certainly    the   bank   is   not  justified,   upon 
the  notice  of  a  third  party,  in  dishonoring 
its   customer's   checks,  unless   it  has  exer- 
cised diligence  in  notifying  him  of  its  in- 
tention  to   do  so,  or,  of  course,   unless  it 
subsequently  develops  that  the  deposit  had 
been  wrongfully  acquired  and  was  in  fact 
the   property   of   the   third    party.     Aa   to 
those   cliecks   already   drawn   before   notice 
of  the  adverse  claim,  the  bank  acts  at  its 
peril  when   it  dishonors  them.     In  such  a 
situation    justice    would    seem    to    require 
that  the   bank  be  given  suflicient  time  to 
ascertain   by   diligent  inquiry  whether  the 
adverse  claim  is  well  founded;   but  justice 
also   would   seem    to   demand   that   in   the 
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meantime  those  cliecks  be  not  dislionorcd. 
C!onceding  that  the  positibn  of  the  bank  is 
a  delicate  one,  the  rights  of  the  customer 
must  not  be  lost  to  view.  If  his  checks 
are  dishonored  without  justification, — that 
is,  if  the  adverse  claim  proves  to  be  un- 
founded,— a  grievous  injury  is  done  him. 
Public  policy  therefore  demands  that  the 
bank  act  with  diligence  and  in  perfect  good 
faith.  The  question  last  suggested  is  not 
involved  in  this  case,  however,  for  the  rea- 
son that  the  $800  check  was  not  given 
until  many  days  after  the  bank  bad  notice 
of  the  adverse  claim. 

We  think,  therefore,  that  it  was  clearly 
a  question  for  the  jury,  under  proper  in- 
struction from  the  court,  whether  the  bank, 
taking  into  consideration  the  facts  and 
surrounding  circumstances  as  disclosed  by 
the  evidence,  was  justified  in  protecting  it- 
self from  this  adverse  claim,  and  whether 
it  performed  its  wliole  duty  to  the  plain- 
tiff in  the  matter  of  notice. 

It  was  also  a  question  for  the  jury  to 
determine  whether  Nicola  Jaselli  author- 
ized the  indorsement  of  these  orders  as  con- 
tended by  the  plaintiff. 

Even  assuming  that  the  learned  trial  jus- 
tice was  correct  in  his  view  of  §  4037,  Rev. 
Stat,  it  by  no  means  follows  that  the  plain- 
tiff would  not  have  a  right  of  recovery.  If 
the  jury  should  find  that  the  payee  of  the 
orders,  Nicola  Jaselli,  authorized  indorse- 
ment thereof,  as  contended  by  the  plaintiff, 
the  payment  of  these  orders  was,  at  most, 
a  mere  irregularity.  The  only  person  af- 
fected thereby  was  Nicola  Jaselli.  Ob- 
viously an  action  by  him  against  the  bsmk 
would  fail,  because  he,  having  been  respon- 
sible for  the  irregularity,  could  not  take 
advantage  of  it.  Surely  the  bank  cannot 
be  in  any  more  favorable  position  in  re- 
spect to  these  orders  than  the  payee,  Ni- 
cola Jaselli.  If  his  contention  of  owner- 
ship fails,  the  bank's  justification  must 
also  fail,  unless  the  jury  should  find  that 
it  had  reason  to  believe  his  claim  well 
founded,  ajod  that  it  exercised  diligence  in 
notifying  its  customer.  Under  §  1006  of 
the  Postal  regulations  of  1902,  the  Post- 
office  Department  disclaims  any  responsi- 
bility after  a  money  order  has  once  been 
paid,  "but  in  case  of  wrong  payment,  it 
will  endeavor  to  recover  the  amount  for  the 
owner,  provided  such  wrong  payment  was 
not  brought  about  through  tlie  fault  of  the 
remitter,  payee,  or  indorsee.  Under  the 
assumed  facts,  therefore,  the  postal  au- 
thorities were  violating  their  own  regula- 
tions. 

Should  it  be  established  that  the  indorse- 
ment upon  the  orders  in  question  was  a 
forged  indorsement,  the  right  of  the  bank, 
upon  discovering  the  fraud,  to  rescind  the 
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transaction,  and  charge  off  its  books  the 
credit  given,  is  not  open  to  question. 
Flatovv  V.  JefTcrsoji  Bank,  335  App.  Div. 
24,  119  N.  Y.  Supp.  801.  In  such  a  situa- 
tion the  hank  would  be  liable  to  the  true 
owner  of  the  orders.  But  fraud  may  not 
be  assumed.  It  must  be  proved,  and  the 
question  must  be  determined  by  the  jury. 
Counsel  for  the  appellee  contend  that 
the  conduct  of  the  plaintiff  during  his  in- 
terview with  its  officials  was  such  as  to 
warrant  the  bank  in  refusing  to  honor  his 
check.  The  bank  at  that  time  had  re- 
fused payment  of  the  check  and  assigned 
as  its  reason  lack  of  funds  to  the  credit 
of  the  plaintiff.  It  had  done  much  more. 
It  had  undertaken  to  settle  the  controversy 
between  him  and  the  claimant  of  the  fund, 
liad  paid  that  claimant  the  amount  of  his 
claim  out  of  the  funds  standing  to  the 
credit  of  its  customer,  and  had  charged 
against  the  customer  the  amount  thus  paid. 
Under  the  authorities,  plaintiff  would  have 
had  an  action  against  the  bank  for  the 
amount  thus  appropriated,  without  pre- 
vious demand  upon  the  bank.  Farmers'  ft 
M.  Bank  v.  Planters'  Bank,  10  Gill  &  J. 
442;  Bank  of  Missouri  v.  Benoist,  10  Mo. 
619;  Heard  v.  Lodge,  20  Pick.  63,  32  Am. 
Dec.  197;  Miller  v.  Western  Nat.  Bank,  172 
Pa.  197, 33  Atl.  684.  The  cashier  of  the  bank 
informed  the  plaintiff  that  the  bank  had 
summarily  taken  from  his  account  the 
amount  of  these  orders  and  paid  that 
amount  to  Nicola.  More  than  this,  the 
bank  had  already  arranged  with  the  post- 
office  inspector  to  notify  him  when  its  cus- 
tomer appeared,  in  order  that  the  ar- 
rest of  the  customer  might  be  effected  at 
that  time.  This  arrangement  it  faithfully 
carried  out.  In  the  light  of  these  facts, 
it  is  not  surprising  that  counsel  for  the 
plaintiff  should  have  advised  his  client 
against  furnishing  the  bank  with  any  fur- 
ther information.  The  bank  certainly  is 
in  no  position  to  complain  because  he  did 
not,  for  it  is  evident  that  the  bank  sought 
evidence  to  discredit  him,  and  not  evidence 
in  his  favor.  It  had  resolved  every  doubt 
against  him,  and  nothing  he  could  have 
said  would  have  changed  the  situation.  In- 
deed, its  learned  counsel  even  now  allude 
to  the  testimony  of  the  plaintiff  and  his 
witnesses  as  a  "most  imj)robable  story." 

As  to  the  second  suit,  the  facts  and  the 
situation -of  the  parties  are  materially  dif- 
ferent. At  the  time  plaintiff  drew  the 
check  forming  the  basis  of  this  suit,  he  had 
made  no  deposit  for  nearly  a  year,  and 
about  seven  months  prior  to  the  date  of 
said  check  he  had  asked  for  his  balance, — 
that  is,  the  balance  shown  by  the  books  of 
the   bank, — and   had  thereupon   withdrawn 
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it.  The  plaintifT,  therefore,  temporarily  at 
least  closed  his  account  with  the  bank,  ar- 
rested the  relationship  theretofore  existing 
between  them,  and  thereafter  he  had  no  rea- 
son to  believe  and  no  right  to  expect  that 
the  bank  would  honor  checks  drawn  against 
the  disputed  amount.  While  he  was  not 
without  remedy  for  the  recovery  of  that 
amount,  the  right  growing  out  of  the  re- 
lation which  theretofore  '  had  existed  be- 
tween him  and  the  bank,  to  have  his  checks 
honored,  had  ceased.  In  R.  v.  British  Linen 
Co.  1  Sc.  Sess.  Cas.  5th  series,  928,  the 
facts  were  briefly  these:  The  bank,  on  the 
22d  of  October,  180G,  gave  notice  to  a  cus- 
tomer of  its  intention  to  retain  the  money 
at  its  credit  pending  settlement  of  a  claim 
which  the  bank  made  against  him.  There- 
after, while  there  were  sullicicnt  funds  to 
the  customer's  credit,  the  bank  refused  pay- 
ment of  a  check  drawn  prior  to,  though  not 
presented  until  after,  the  date  of  the  no- 
tice. The  lord  president,  in  the  course  of 
his  opinion,  said:  *'Tlien,  if  it  be  the  case 
that  at  the  date  of  the  notice  of  22d  Oc- 
tober, the  bank  had  funds  of  this  gentle- 
man in  their  hands,  there  comes  the  ques- 
tion, What  were  their  rights  and  obliga- 
tions in  regard  to  that  account?  Now  I 
take  it  that  they  were  quite  entitled  to 
close  the  account,  giving  notice  to  their 
customer,  and  that  they  were  quite  en- 
titled to  say,  'From  this  date  we  cease  to 
be  your  bankers;  we  decline  to  do  more 
business  with  you.'  But  then  that  is  only 
from  the  date  of  the  notice  reaching  the 
customer,  and  the  important  point  here  is 
that,  prior  to  the  issuing  of  this  notice, 
this  customer  had  granted  a  check  in  the 
ordinary  course  of  business.  I  say  the 
bank  could  not  by  this  notice  absolve  them- 
selves from  responsibilities  that  they  had 
undertaken  as  bankers,  and  meeting  this 
check  was  one  of  them.  They  were  en- 
titled to  say,  'In  future  we  will  not  honor 
them,'  but  they  could  not  say,  *We  decline 
to  meet  obligations  you  have  incurred  dur- 
ing the  currency  of  our  undertaking  to 
supply  such  orders  for  money.'  Therefore 
I  hold  that  as  matter  of  fact  the  bank 
were  in  the  wrong  in  declining  to  meet  this 
particular  check  when  tendered."  Lord 
Adam  in  discussing  the  case  observed: 
''Had  this  check,  which  was  presented  on 
10th  November,  been  drawn  by  the  pursuer 
after  the  date  of  that  notice,  I  think  that 
the  bank  would  on  that  assumption  have 
put  an  end  to  the  relation  of  customer  and 
banker,  and  would  have  been  entitled  to 
refuse  payment  of  the  check  after  the  no- 
tice. But  that  is  not  the  state  of  facts, 
because  the  check  of  wliich  payment  was 
refused  was  issued  and  dated  21st  October,  I 
the  day  before  the  notice  was  given  by  the  I 
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bank.  It  seems  to  me  that  that  notice 
necessarily  applied  only  to  checks  issued 
after  the  withdrawal  of  the  relation  of 
customer  and  banker."  The  other  justices 
concurred  in  these  views. 

It  is  clear  tliat  when  this  second  check 
was  drawn  the  plaintilT  knew  that  the  bank 
denied  that  it  held  any  funds  to  the  credit 
of  his  account.  In  other  words,  that  as  to 
this  amount  the  bank  had  expressly  repudi- 
ated the  relationship  existing  between  bank- 
er and  customer,  out  of  which  arises  the 
right  of  the  customer  to  have  his  checks 
honored  to  the  extent  of  his  credits.  Had 
the  plaintiff,  prior  to  the  withdrawing  of 
the  balance  admitted  by  the  bank,  drawn 
a  check  within  the  amount  of  that  balance, 
and  the  bank  had  dishonored  that  check, 
an  entirely  different  question  would  be 
presented;  but  having  withdrawn  all  save 
the  disputed  amount,  the  drawing  of  the 
second  check  was  with  full  knowledge  of 
the  consequences  almost  certain  to  ensue, 
and  if  liis  credit  has  suffered  by  reason  of 
the  dishonor  of  said  check,  he  is,  for  the 
reasons   stated,   without   redress. 

The  judgment  must  be  reversed  in  the 
first  case,  No.  2182,  with  directions  to 
grant  a  new  trial;  the  judgment  in  No. 
2183  is  affirmed,  each  party  to  pay  half 
the  costs  in  this  court.  Reversed  as  to  No. 
2182,  and  affirmed  as  to  No.  2183. 

Motion  for  rehearing  overruled. 
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Incest  ~  relationship  —  sufficiency. 

Relationship  by  consanguinity  is  neces- 
sary to  bring  persons  within  the  provisions 
of  a  statute  providing  for  the  punishment 
of.  sexual  intercourse  between  uncle  and 
niece,  where  the  limitations  on  marriage  are 
confined  to  kindred;  and  such  intercourse 
between  a  man  and  the  daughter  of  his 
wife's  sister  is  therefore  not  punishable 
under  the  statute. 

(November  29,  1910.) 

Note.  —  Incest  between  persons  related 

hy  marriage. 

No  case  aside  from  that  of  Stats  t. 
Tucker  has  been  found  involving  the  ques- 
tion whether  sexual  intercourse  between  a 
man  and  his  niece  by  marriage  constitutes 
incest. 

A    brother-in-law    and    sister-in-law    are 
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APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  Crawford  Coun- 
ty overruling  a  demurrer  to  the  answer  in 
an  indictment  charging  defendant  with  in- 
cest.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Bingham,  Alexander 
G.  Gavins,  £d\vard  M.  White,  and  Wil- 
liam H.  Thompson  for  the  State. 

Messrs.  John  H.  Iinckett  and  William 
T.  Zenor,  for  appellee: 

Appellee  was  not  the  uncle  of  the  girl 
by  consanguinity,  and  not  within  the  mean- 
ing and  spirit  of  the  statute. 

Dukes  V.  Clark,  2  Blaekf.  20;  Hicks  v. 
People,  10  Mich.  395;  Story,  Confl.  L.  §§ 
114,  208;  Wabash  R.  Co.  v.  McCormick,  23 
Ind.  App.  260,  55  N.  £.  251. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

Appellee  was  charged  with  criminal  in- 
cest, in  having  had  sexual  intercourse  with 
his  niece  knowing  her  to  be  such.    He  filed 


a  special  answer  averring  that  his  alleged 
niece  was  not  related  to  him  by  consan- 
guinity, but  was  the  daughter  of  his  wife's 
sister,  both  of  whom  were  living.  The 
state's  demurrer  to  this  answer  was  over- 
ruled, and,  electing  to  stand  upon  such  de- 
murrer, the  accused  was  discharged,  and  the 
state  appealed,  and  has  assigned  this  rul- 
ing as  error. 

The  propriety  of  the  practice  adopted  to 
present  the  legal  question  involved  has  not 
been  challenged^  and  we  shall  assiune  that 
the  matter  is  properly  before  us  for  deci- 
sion. 

The  relevant  parts  of  the  statute  upon 
which  this  prosecution  was  based  are  as 
follows:  "If  any  uncle  or  aunt  shall  have 
sexual  intercourse  with  his  or  her  niece 
or  nephew,  having  knowledge  of  his  or 
her  relationship,  or  if  any  nephew  or  niece 
shall  have  sexual  intercourse  with  his  or 
her  aunt  or  uncle,  such  nephew  or  niece 
being  over  the  age  of  sixteen  years  and  hav- 
ing knowledge  of  his  or  her  relationship, 


within  a  statute  declaring  incest  to  be  sex- 
ual intercouse  between  persons  who  arc 
"near  of  kin  by  consanguinity  or  affinity 
than  cousins."  Stewart  v.  State,  39  Ohio 
St.  152,  4  Am.  Crim.  Rep.  271. 

In  Indiana  by  statute  sexual  intercourse 
between  a  stepson  and  his  stepmother,  or  a 
stepfather  and  his  stepdaughter,  is  declared 
incestuous.  See  Baumer  v.  State,  40  Ind. 
544,  19  Am.  Rep.  691,  1  Am.  Crin?.  Rep. 
354;  Norton  v.  State,  106  Ind.  163,  6  N.  E. 
126. 

Where  incest  is  declared  to  be  sexual  in- 
tercourse between  persons  within  the  de- 
grees of  consanguinity  or  relationship  be- 
tween whom  marriage  is  forbidden,  which 
includes  stepfather  and  stepdaughter,  the 
crime  may  be  committed  after  the  death  of 
the  latter's  mother  if,  at  the  time  inter- 
course occurs,  there  is  living  issue  of  the 
marriage  between  her  and  the  defendant. 
Tagert  v.  State.  143  Ala.  88,  111  Am.  St. 
Rep.  17,  39  So.  293;  Nephew  v.  State,  6  Ga. 
App.  841,  63  S.  E.  930. 

And  in  Taylor  v.  State,  110  Ga.  150,  35 
S.  K.  161,  under  a  similar  statutory  pro- 
vision it  was  held  to  be  incest  for  a  step- 
father to  have  sexual  intercourse  with  his 
stepdaughter,  although  it  does  not  appear 
whether  the  latter's  mother  was  living  oi 
dead,  or  whether  there  was  living  issue 
of  the  marriage  at  the  time  of  the  com- 
mission of  the  offense. 

And  it  is  incest  for  a  man,  during  his 
wife's  lifflime,  to  have  sexual  intercourse 
with  her  daupjhter  by  a  former  marrmge, 
under  a  statute  of  similar  character,  where 
the  marriagre  of  stepfather  and  stepdaughter 
is  prohibited  until  after  her  mother's 
death.  Freman  v.  State,  11  Tex.  App.  92, 
40  Am.  Rep.  787;  Conipton  v.  State,  13  Tex. 
App.  271,  44  Am.  Rep.  703;  McGrew  v. 
State,  13  Tex.  App.  340;  Schoenfeldt  v. 
State,  30  Tex.  App.  695,  18  S.  W.  640; 
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Stanford  v.  State,  42  Tex.  Crim.  Rep.  343, 
CO  S.  W.  253;  Harville  v.  State,  64  Tex. 
Crim.  Rep.  426,  113  S.  W.  283. 

So,  a  man  who  marries  the  mother  of  an 
illegitimate  daughter  becomes  the  step- 
father of  such  child,  and  sexual  intercourse 
between  them  is  incestuous.  Lipham  v. 
State,  125  Ga.  52,  114  Am.  St.  Rep.  181,  53 
S.  E.  817,  6  A.  &  E.  Ann.  Cas.  66 

But  as  relationship  by  affinity  ceases 
with  the  dissolution  ot  marriage,  sexual  in- 
tercourse between  a  man  and  his  step- 
daughter, after  the  death  of  her  mother,  is 
not  incestuous  within  a  statute  declaring 
incest  to  be  sexual  intercourse  between 
those  forbidden  to  marry,  which  includes 
stepfather  and  stepdaughter.  Johnson  v. 
State,  20  Tex.  App.  609,  54  Am.  Rep.  535; 
Wilson  V.  State,  —  Conn.  — ,  6  Law  Rep. 
452;  Noble  V.  State,  22  Ohio  St.  541. 

And,  as  the  same  rule  applies  after  di- 
vorce, subsequent  sexual  intercourse  be- 
tween a  man  and  his  stepdaughter  is  not 
rneestuous.  Stanford  v.  State,  42  Tex. 
Crim.  Rep.  343,  60  S.  W.  263. 

So,  sexual  intercourse  between  a  man 
and  his  wife's  sister  is  not  incest  when 
not  regulated  by  statute.  Dukes  v.  Clark, 
2  Blaekf.  20. 

And  a  husband  is  not  related  by  affinity 
to  his  wife's  brother's  wife,  so  as  to  bring 
them  within  a  statute  declaring  sexual  in- 
tercourse between  those  "nearer  of  kin  by 
consanguinity  or  affinity  than  cousins"  to 
be  incestuous.  Chinn  v.  State,  47  Ohio  St. 
575,  11  L.R.A.  630,  26  N.  E.  986. 

So,  where  marriage  between  those  related 
by  affinity  is  not  prohibited,  sexual  inter- 
course between  a  man  and  his  stepdaughter 
is  not  within  a  statute  declaring  cohabita- 
tion between  persons  between  whom  mar- 
riage is  prohibited  to  be  incestuous.  Chan- 
cellor V.  State,  47  Miss.  278.        VV.  J.  T, 
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he  or  she  shall  be  guilty  of  incest,  and  on 
conviction  shall  be  imprisoned  in  the  state 
prison  not  less  than  two  (2)  nor  more 
than  twenty -one  (21)  yoars,  or  may  be 
imprisoned  in  the  county  jail  not  less  than 
six  (G)  months  nor  more  than  one  (1) 
year."  Acts  1907,  p.  101;  Burns's  Anno. 
Stat.  1908,  §  2352. 

The  precise  question  for  determination 
is  whether'  sexual  intercourse  between  an 
uncle  and  niece  related  only  by  affinity  is 
incestuous  within  the  meaning  of  this  stat- 
ute. 

"Incest"  is  broadly  defined  as  "sexual  in- 
tercourse between  persons  so  nearly  related 
that  marriage  between  them  would  be  un- 
lawful." Standard  Dictionary.  Marriage 
between  persons  nearly  related  is  prohibited 
in  every  Christian  country,  and  incest  has 
been  forbidden  to  some  extent  by  general 
.  custom,  from  the  earliest  times,  and  by  peo- 
ples very  little  advanced  in  civilization.  It 
is  generally  agreed  that  marriages  between 
persons  in  the  direct  lineal  line  of  consan- 
guinity, and  also  between  brother  and  sis- 
ter, are  unlawful  as  against  the  law  of 
nature,  independent  of  any  church  canon 
or  statutory  prohibition.  This  inflexible 
rule  arises  from  the  institution  of  the  fam- 
ily, the  basis  of  civilized  society,  and  tlie 
rights,  duties,  habits,  and  affections  flowing 
from  that  relation.  Family  intermarriages 
and  domestic  licentiousness  would  inevit- 
ably confuse  parental  and  filial  duties  and 
affections,  and  corrupt  the  moral  senti- 
ments of  mankind.  Christian  nations  gen- 
erally, going  beyond  the  family  circle  and 
following  with  greater  or  less  accuracy  the 
Levitical  law,  have  by  specific  enactment 
prohibited  marriages  between  more  remote 
collateral  kindred  related  either  by  blood 
or  marriage.  Incestuous  marriages  or  re- 
lations were  not  formerly  punished  crim- 
inally in  England,  but  such  marriages  were 
subject  to  dissolution  and  annulment.  In- 
cest was  not  a  crime  at  common  law,  but 
was  within  the  cognizance  of  and  punish- 
able by  the  ecclesiastical  courts.  4  B1. 
Com.  64;  Bolen  v.  People,  184  111.  338,  50 
N.  E.  408;  State  v.  Smith,  30  La.  Ann. 
846;  State  v.  Slaughter,  70  Mo.  484;  State 
V.  Keesler,  78  N.  C.  469,  2  Am.  Crim.  Rep. 
331;  State  v.  Jarvis,  20  Or.  437,  23  Am. 
St.  Rep.  141,  26  Pac.  302;  Tuberville  v. 
State,  4  Tex.  128. 

In  this  state  "marriage  is  declared  to  be 
a  civil  contract,  into  which  males  of  the 
age  of  eighteen  and  females  of  the  age  of 
sixteen,  not  nearer  of  kin  th;in  second  cou- 
sins, and  not  having  a  husband  or  a  wife 
living,  are  capable  of  entering."  Burns*s 
Anno.  Stat.  1908,  §  8357.  Cousins  are 
kindred  related  collaterally  by  descent  from 
a  common  ancestor,  but  not  a  brother  or 
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sister.  The  "kin"  mentioned  in  this  stat- 
ute are  related  by  the  tie  of  consanguinity, 
,  and  that  is  the  primary  and  ordinary  mean- 
ing of  the  word.  In  Supreme  Council,  O.  C. 
F.  V.  Bennett,  47  N.  J.  Eq.  39,  43,  19  Atl. 
786, 787,  the  court  said :  "The  phrases  'relat- 
ed to/  'relations,'  and  'next  of  kin/  whether 
used  in  a  statute,  will,  or  contract,  have 
by  a  perfectly  uniform  course  of  decision 
been  held  to  include  only  relations  by  blood, 
and  not  connections  by  marriage,  not  even 
a  husband  or  a  wife.  Bacon,  Ben.  Soc. 
§  260a;  2  Williams,  Exrs.  &,  Admrs.  6th 
Am.  ed.  1118;  Esty  v.  Clark,  101  Mass.  36, 
3  Am.  Rep.  320;  Kimball  v.  Story,  108 
Mass.  382." 

Disabilities  to  marriage  have  been  divid- 
ed into  two  classes,  canonical  and  civil;  but 
the  only  disabilities  existing  in  this  coun- 
try are  civil.  The  marriage  of  a  man  to 
the  daughter  of  his  deceased  wife's  sister 
would  not  be  unlawful  under  the  provi- 
sions of  our  statute  relating  to  marriage 
above  quoted^  But  in  England  such  a  mar- 
riage was  held  to  be  within  the  Levitical 
degrees,  and  in  violation  of  the  canon  law. 
Ellerton  v.  Gastrell,  1  Comyns,  Rep.  318. 
A  table  of  kindred  and  afl&nity  who,  by 
Scripture  and  the  laws  of  England,  could 
not  intermarry,  was  published  by  authority 
in  1563,  and  this  table  was  adopted  in  1603 
as  the  ninety-ninth  canon,  by  a  convocation 
acting  in  pursuance  of  license  under  the 
Great  Seal  to  Agree  upon  such  canons  as 
they  approved.  This  table  declared  the 
marriage  of  a  man  to  the  daughter  of  his 
wife's  sister  incestuous  and  unlawful.  Shel- 
ford.  Marriage  &  Divorce,  p.  147,  note  "h." 
The  letter  of  the  Levitical  law  did  not  pro- 
hibit such  marriages,  but  they  were  held 
by  the  ecclesiastical  courts  to  come  within 
its  spirit,  since  marital  intercourse  between 
blood  kindred  related  in  the  same  degree 
was  therein  forbidden.  In  the  more  recent 
English  cases  examined,  involving  criminal 
incest  between  uncle  and  niece,  the  relation- 
ship is  shown  to  be  by  blood.  Burgess  v. 
Burgess,  1  Hagg.  Consist.  Rep.  384;  Grif- 
fiths V.  Reed,  1  Hagg.  Eccl.  Rep.  196.  The 
canon  law  of  England  was  never  a  part 
of  the  law  of  this  state;  but  the  crime  of 
incest  is  purely  statutory.  In  that  jurisdic- 
tion the  marriage  of  a  man  to  his  deceased 
wife's  sister  is  regarded  as  incestuous;  but 
it  is  otherwise  in  this  state.  An  early 
statute  provided  "that  male  persons  of  the 
age  of  fourteen  years  and  female  persons 
of  the  age  of  twelve  years,  and  not  pro- 
hibited by  the  laws  of  God,  may  be  joined 
in  marriage."  Acts  1818,  p.  224.  The  sec- 
tion penalizing  incest  was  as  follows:  "If 
any   person   shall   be  guilty   of  incest,   the 
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person  or  persons  so  offending  shall  upon 
conviction  be  publicly  whipped  not  exceed- 
ing fifty  stripes,  and  fined  in  any  sum  not 
exceeding  $1,000."  Acts  1818,  p.  95.  While 
these  statutes  were  in  force,  it  was  held 
that  charging  a  man  with  having  had  il- 
licit intercourse  with  his  wife's  sister  did 
not  constitute  a  charge  of  criminal  in- 
cest.    Dukes  V.  Clark,  2  Blackf.  20. 

The  statutes  of  other  states  shed  no  light 
on  the  question  before  us,  since  they  gen- 
erally provide  in  terms  that  the  relation- 
ship must  be  by  consanguinity  to  constitute 
incest,  or,  as  in  Ohio,  specifically  include 
relationship  by  afTmity.  All  the  cases  de- 
cided by  state  courts  involving  the  crime 
of  incest  between  uncle  and  niece,  which  we 
have  been  able  to  find,  disclose  a  rela-tion- 
ship  by  blood.  State  v.  Reedy,  44  Kan.  100, 
24  Pac.  66;  State  v.  Guiton,  51  La.  Ann. 
155,  24  So.  784;  Weisberg  v.  Weisberg,  112 
App.  Div.  231,  98  N.  Y.  Supp.  260;  State  v. 
Harris,  149  N.  C.  513,  128  Am.  St.  Rep. 
669,  62  S.  E.  1090;  Shelly  'v.  State,  95 
Tenn.  152,  49  Am.  St.  Rep.  926,  31  S.  W. 
492;  State  v.  James,  32  Utah,  152,  89  Pac. 
4G0;  State  v.  Dana,  59  Vt.  614,  10  Atl. 
727;  State  v.  Pennington,  41  W.  Va.  599, 
23  S.  E.  918.  Mr.  Story,  in  his  work  on 
Conflict  of  Laws  (§  115)  says  there  is  a 
clear  and  just  moral  difference  between  the 
marriage  or  sexual  intercourse  of  persons 
related  by  consanguinity  and  that  of  per- 
sons related  only  by  affinity. 

It  is,  of  course,  within  the  power  of  the 
legislature  to  inhibit  marriages  and  to  pun- 
ish carnal  intercourse  as  incestuous,  be- 
tween persons  related  only  by  affinity.  The 
immediate  question  is  whether  the  general 
assemblv  of  Indiana  has  included  relations 
by  affinity  in  the  prohibitions  of  this  act. 
The  act  is  penal,  and  therefore  its  terms 
must  be  strictly  construed.  In  its  primary 
sense  "niece"  means,  and  is  understood  to 
include,  relationship  by  consanguinity.  The 
crime  of  incest,  as  we  have  seen,  has 
grown  out  of  the  violations  of  marriage 
restrictions.  The  statute  defining  crim- 
inal incest  should,  accordingly,  be  construed 
in  connection  with  that  prescribing  quali* 
fications  for  marriage.  Our  statute  gov- 
erning marriage  does  not  prohibit  a  mar- 
riage between  uncle  and  niece  by  affinity, 
and  some  of  the  reasons  forbidding  in- 
cestuous relations  do  not  apply  to  such  a 
union.  We  are  brought  to  the  conclusion, 
therefore,  that,  to  constitute  the  crime  of 
incest  by  uncle  and  niece  under  the  provi- 
sions of  the  act  under  consideration,  they 
must  be  such  kindred  by  the  ties  of  con- 
sanguinity. 

It  follows  that  the  court  did  not  err  in 
discharging  appellee,   and  the  judgment  is 
affirmed. 
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NATIONAL    SURETY    COMPANY,   Respt. 
(—  Minn.  — ,  129  N.  W.  127.) 

Indemnity  bond  <^  robbery  of  eqiployce 
^  failure  to  chain  doors  ^  question 
for  Jury. 

Action   on    defendant's   bond   whereby    it 

firomised  to  indemnify  the  plaintiff  for  any 
OSS  sustained  by  the  culpable  negligence  of 
its  express  messenger  in  connection  with  the 
duties  pertain innr  to  the  position,  which 
term  was  defined  by  the  bond  to  mean  .i 
failure  to  exercise  the  degree  of  care  which 
men  of  ordinary  prudence  usually  exer- 
cise in  regard  to  their  own  affairs.  The  al- 
leged breach  of  the  bond  was  the  negligence 
of  the  messenger  in  failing  to  keep  the 
doors  of  his  express  car  chained  on  the  in- 
side, which  enabled  robbers  to  enter  the  car, 
overpower  him,  and  to  steal  from  the  car 
$5,000.    Verdict  for  defendant.    Held: 

( 1 )  The  negligence  of  the  messenger 
which  would  render  the  defendant  liable 
would  be  a  failure  on  his  part  to  exercise, 
in  connection  with  the  duties  of  his  posi- 
tion, that  degree  of  care  which  men  of  ordi- 
nary prudence  usually  exercise  in  regard  to 
their  own  affairs  of  like  gravity. 

(2)  The  bond  defines  the  standard  of 
care  to  be  exercised  by  the  messenger,  which 
the  plaintiff  could  not  enlarge  as  against 
the  defendant,  by  establishing  rules  for  the 
conduct  of  its  business;  but  a  rule  making 
it  the  duty  of  the  messenger  to  keep  the  car 
doors  chained  was  admissible  in  evidence 
for  the  purpose  of  showing  what  were  the 
duties  pertaining  to  his  position. 

(3)  The  mere  fact  that  the  messenger 
failed  to  chain  the  doors,  if  he  did  so,  did 
not  as  a  matter  of  law  render  the  defend- 
ant liable;    for  it  was  a  question  for  the 

Headnote  by  Start,  Ch.  J. 

Note.  ^  Construction  of  bond  or  policy 
indemnifying  employer  against  loss 
from,  negligence  of  employee. 

In  United  States  Fidelity  &  G.  Co.  v. 
Des  Moines  Nat.  Bank,  74  C.  C.  A.  553,145 
Fed.  273,  in  which  the  indemnity  bond  sued 
on  provided  that  the  company  should  not 
be  liable  "for  any  loss  occasioned  by  mis- 
take, accident,  error  in  judgment,  on  the 
part  of  any  employee,  or  any  robbery,  un- 
less by  or  with  the  connivance  or  culpable 
negligence  of  the  employee."  and  defined 
"culpable  nesrligencc"  as  used  in  the  bond 
to»  mean  "failure  to  exercise  that  degree  of 
care  and  caution  which  men  of  ordinary 
prudence  and  intelligence  usually  exercisft 
fn  regard  to  their  own  affairs,**  it  was  hehl 
that  tlieso  terms  of  the  contract  did  not 
call  for  the  exercise  by  the  employee  of 
the  very  hicrhest  or  an  extraordinary  dei^ree 
of  care  and  caution.  J.  A.  C. 
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jury  whether,  under  all  the  facts  which  the 
evidence  tended  to  show,  he  omitted  to  do 
anything  in  connection  with  the  duties  per- 
taining to  his  position  which  a  man  of  or- 
dinary prudence  would  usually  do  in  his 
own  affairs  of  like  importance. 

i 
(January  6,   1911.) 

APPEAL  by  plaintiff  from  an  order  of 
th^  District  Court  for  Ramsey  County 
denying  a  motion  for  new  trial  after  verdict 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
on  a  policy  of  indemnity  insurance.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Ij.  Countryman  for  appellant. 

Messrs.  How,  Bntler,  &  Mitchell,  for 
respondent : 

The  contract  did  not  require  an  extra- 
ordinary degree  of  care  and  caution  on  the 
part  of  the  employee. 

United  States  Fidelity  k  G.  Co.  v.  Des 
Moines  Nat.  Bank,  74  C.  C.  A.  653,  145  Fed. 
273. 

The  rules  of  the  company  were  imma- 
terial. 

Fonda  v.  St.  Paul  City  R.  Co.  71  Minn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.  106; 
McKernan  v.  Detroit  Citizens'  Street  R. 
Co.  138  Mich.  519,  68  L.R.A.  347,  101  N. 
W.  812. 

Start,  Ch.  J.,  delivered  the. opinion  of 
the  court: 

Action  in  the  district  court  of  the  county 
of  Ramsey  to  recover  $5,000  upon  defend- 
ant's bond  to  plaintiff  indemnifying  it 
against  loss  by  the  culpable  negligence  of 
certain  of  its  employees,  of  whom  its  ex- 
press messenger,  Joseph  E.  Perrine,  was 
one.  Verdict  for  the  defendant.  Appeal 
by  the  plaintiff  from  an  order  denying  its 
motion  for  a  new  trial. 

In  the  bond  the  plaintiff  was  designated 
as  the  employer,  and  thereby  the  defendant 
agreed  to  make  good  and  reimburse  the 
plaintiff  any  and  "all  pecuniary  loss  of 
money,  securities,  or  other  personal  prop- 
erty belonging  to  the  employer,  or  in  its 
possession  as  a  common  carrier,  bailee,  or 
warehouseman,  sustained  by  the  employer 
by  or  through  the  personal  dishonesty  or 
culpable  negligence  of  any  employee  for 
whom  the  company  is  or  shall  have  become 
surety  hereunder,  in  connection  with  the 
duties  pertaining  to  the  position  to  which 
he  has  been  or  may  be  appointed  by  the 
employer,  and  for  which  the  employee  shall 
be  legally  liable  to  the  employer.  .  .  . 
The  company  shall  not  be  liable  .  .  . 
for  any  loss  occasioned  ...  by  rob- 
bery, unless  by  or  with  the  connivance  or 
culpable  negligence  of  the  employee;  and 
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'culpable  negligence,'  as  used  in  this  bond, 
shall  be  taken  and  held  to  mean  failure 
to  exercise  that  degree  of  care  and  caution 
which  men  of  ordinary  prudence  and  in- 
telligence usually  exercise  in  regard  to  their 
own  affairs." 

The  alleged  breach  of  the  bond  la  baaed 
upon  the  facts  following:  On  May  12,  1908, 
the  plaintiff  delivered  to  its  messenger,  Per- 
rine, then  in  charge  of  its  express  car,  a 
package  of  money  amounting  to  $5,000, 
which  was  to  be  carried  in  the  car  from 
Seattle  to  Mt.  Vernon,  Washington.  While 
the  money  was  so  in  his  possession,  armed 
robbers  entered  the  express  car,  overcame 
and  bound  him,  and  then  stole  the  money, 
which  was  never  recovered,  and  the  plaintiff 
paid  the  amount  thereof  to  the  owner.  On 
each  side  of  the  express  cs^r  was  a  sliding 
door  which  could  be  fastened  from  the  in- 
side by  a  hasp  and  chain.  At  its  end  was 
a  door  opening  into  the  car  from  the  plat- 
form. This  door  was  provided  with  a  lock 
and  with  a  chain  fastened  on  the  inside, 
by  means  of  which,  when  the  chain  was  fas- 
tened in  place,  the  door  could  be  opened  on- 
ly about  3  inches,  so  that  a  person  from 
the  outside  could  not  unfasten  the  chain. 
The  express  messenger  by  these  appliances 
could  lock  himself  and  money  in  his  charge 
in,  so  that  no  one  could  enter  the  car,  ex- 
cept by  violence.  The  alleged  negligence 
was  that  the  messenger  failed  to  keep  the 
end  door  of  the  car  chained,  that  it  was 
his  duty  to  keep  the  door  chained,  and  that, 
by  reason  of  his  failure  to  discharge  the 
duty,  the  robbers  were  enabled  to  enter  the 
car  and  steal  the  money.  This  the  defend- 
ant denied. 

On  the  trial  the  plaintiff,  for  the  pur- 
pose of  showing  what  the  duty  of  the  mes- 
senger was  with  reference  to  keeping  the 
doors  of  the  car  chained,  offered  in  evi- 
dence this  rule:  "Chain  fasteners  must  at 
all  times  be  applied  to  door,  except  when 
opened  for  purpose  of  receiving  or  deliver- 
ing express  matter.  When  train  stops  be- 
tween stations,  or  at  places  where  there  are 
no  agents,  the  door  should  never  be  opened 
except  as  occasion  demands,  and  then  only 
the  chain  length,  until  you  are  satisfied 
everything  is  all  right."  A  foundation  for 
the  admission  of  the  rule  was  shown,  and 
there  was  evidence  tending  to  show  that  the 
car  door  Vas  not,  at  the  time  the  robbers 
entered,  chained.  The  trial  judg^  sustained 
the  defendant's  objection  to  the  admission 
of  the  rule,  and  it  was  excluded.  In  this 
connection  he  instructed  the  jury  to  this 
effect:  "Culpable  negligence"  as  used  in 
this  bond  the  parties  have  stipulated  shall 
be  taken  to  mean  failure  to  exercise  that  de- 
gree of  care  and  caution  which  men  of  ordi- 
nary prudence  and  intelligence  usually 
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ercise  in  regard  to  their  own  affairs.  This 
is  the  standard  of  judgment  which  the  par- 
ties have  adopted  for  themselves,  and  for 
that  reason  I  rejected  the  offer  of  the  plain- 
tiff to  show  certain  rules  of  the  plaintiff 
with  respect  to  its  messengers,  because  these 
people  are  entitled  to  be  tried  by  the  stand- 
ard that  they  themselves  have  set  up  and 
agreed  to.  The  exclusion  of  the  rule  and 
the  giving  of  the  instruction  are  each  as- 
signed as  error. 

The  pivotal  question  is  whether  the  ex- 
clusion of  the  rule  in  connection  with  the 
instruction  was  reversible  error.  The  neg- 
ligence of  the  messenger,  as  defined  by  the 
bond,  which,  if  followed  by  loss  to  the  plain- 
tiff, w^ould  render  the  defendant  liable  there- 
for, would  be  a  failure  on  his  part  to  exer- 
cise, in  connection  with  the  duties  pertain- 
ing to  his  position,  that  degree  of  care  and 
caution  which  men  of  ordinary  prudence  and 
intelligence  usually  exercise  in  regard  to 
their  own  affairs  of  relative  gravity.  The 
words  we  have  italicized  are  not  found  in 
the  bond,  but  they  are  necessarily  implied, 
for  the  degree  of  care  exercised  by  men  of 
ordinary  prudence  in  their  own  affairs  de- 
pends upon  the  importance  of  the  matter 
in  hand. 

The  first  contention  of  the  defendant  is, 
in  effect,  that  the  rule  was  properly  exclud- 
ed, for  the  reason  that  the  parties  to  the 
bond  thereby  expressly  defined  the  standard 
of  care  to  be  exercised  by  the  messenger,  and 
that  the  plaintiff,  by  establishing  rules  for 
the  conduct  of  it3  business,  could  not,  as 
against  the  defendant,  enlarge  the  stipulat- 
ed degree  of  care.  This  must  be  conceded, 
but  it  does  not  follow  that  the  rule  was 
rightly  excluded;  for  the  primary  question 
is  whether  the  messenger,  in  connection 
with  the  duties  pertaining  to  his  position, 
exercised  that  degree  of  care  which  men  of 
ordinary  prudence  would  exercise  in  their 
own  affairs  of  like  importance.  That  he 
did  not  exercise  this  degree  of  care  in  con- 
nection with  his  duties  was  a  proposition 
the  plaintiff  was  bound  to  establish.  While 
it  could  not,  by  arbitrary  and  unreasonable 
rules,  affect  the  contract  liability  of  the 
defendant,  yet  it  was  both  competent  and 
necessary  for  the  plaintiff  to  show  what 
were  the  duties  of  the  messenger  in  connec- 
tion with  his  position;  otherwise,  the  jury 
would  have  no  intelligent  basis  for  deter- 
mining the  question  of  his  alleged  negli- 
gence. Whatever  may  have  been  true  as 
to  other  rules  offered  in  evidence,  the  one 
to  which  we  have  referred  was  neither  ar- 
bitrary nor  unreasonable,  but  a  clear,  con- 
cise, and  reasonable  statement  of  the  mes- 
senger's duties  witli  reference  to  keeping 
the  doors  of  the  car  safeguarded  by  the  chain 
fasteners.  We  are  therefore  of  the  opinion 
31  L.R.A.(N.S.) 


that  it  was  error  not  to  receive  this  par- 
ticular rule  in  evidence,  for  the  purpose  of 
showing  what  duties  pertained  to  the  mes- 
senger's position. 

It  is  quite  obvious  that  the  case  of  Fonda 
V.  St.  Paul  City  R.  Co.  71  Minn.  438,  70 
Am.  St.  Rep.  341,  74  N.  W.  166,  is  not  here 
in  point,  for  the  reason  that  the  plaintiff 
in  that  case  was  a  traveler  on  the  public 
streets,  between  whom  and  the  defendant 
there  were  no  contractual  relations,  and 
therefore  it  necessarily  followed  that  the  de- 
fendant's private  rules  for  the  guidance  of 
its  employees  in  the  discharge  of  their 
duties  were  not  admissible  in  evidence  for 
or  against  either  party,  for  they  could  only 
fix  a  standard  of  duty  as  between  itself  and 
its  employees.  In  this  case,  however,  there 
were  contractual  relations  between  the  par- 
ties, whereby  the  defendant  undertook  to  in- 
demnify the  plaintiff  against  loss  by  reason 
of  the  negligence  of  the  messenger  in  con- 
nection with  the  duties  pertaining  to  his 
position.  The  purpose  of  offering  the  rule 
in  evidence  as  to  such  duties  was  not  to 
enlarge  the  defendant's  liability  on  its  bond, 
but  to  advise  thd  jury  what  his  duties  in 
the  premises  were,  so  that  they  might  de- 
termine whether  he  was  negligent  ir  that 
connection;  that  is,  determine  whether  he 
omitted  to  do  anything  in  connection  with 
his  duties  which  a  man  of  ordinary  pru- 
dence would  have  done  in  his  own  affairs  of 
like  importance. 

It  is  also  contended  that,  even  if  it  were 
error  to  exclude  the  rule,  it  was  not  re- 
versible error,  for  the  reason  that  the  oral 
evidence  on  the  part  of  the  defendant  tend- 
ed to  show  what  the  duties  of  the  messenger 
were  with  reference  to  keeping  the  doors  of 
the  car  chained.  The  record  discloses  evi- 
dence of  this  character,  and  except  for  the 
instruction  of  the  court,  which  is  here  as- 
signed as  error,  we  should  be  inclined  to 
yield  to  the  contention  in  this  respect. 
The  tendency  of  the  instruction,  in  connec- 
tion with  the  rejection  of  the  rule,  was  to 
impress  the  jury  that  any  evidence,  oral  or 
documentary,  as  to  the  messenger's  duties, 
was  unimportant,  and,  in  the  judgment  of 
the  trial  judge,  immaterial.  The  exclusion 
of  the  rule  and  the  instruction,  considered 
together,  as  they  must  be,  constitute  pre- 
judicial error. 

One  other  assignment  of  error  must  be 
disposed  of  in  view  of  another  trial.  The 
trial  court  refused  to  give  the  requested  in- 
struction: "If  the  jury  find  from  the  evi- 
dence that  the  express  messenger  did  not 
fasten  the  chain  of  this  door  on  the  day  in 
question,  it  is  negligence  within  the  mean- 
ing of  the  contract  sued  upon,  which  direct- 
ly contributed  to  cause  the  loss,  and  that 
their  verdict  must  be  for  the  plaintiff,  for 
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the  full  amount  sued  on.  .  .  ."  This  was 
properly  refused,  for  it  makes  the  entire 
case  turn  upon  the  question  whether  the 
messenger  did  or  did  not  chain  the  car  door. 
If  he  failed  to  chain  the  car  door,  then,  as 
we  have  suggested,  it  was  a  question  of  fact 
for  the  jury,  under  all  the  facts  disclosed 
by  the  evidence,  whether  such  omission  was 
negligence  on  his  part  within  the  meaning 
of  the  contract  as  we  have  defined  it. 

Order  reversed,  and  a  new  trial  granted. 


NEW  JERSKY  COURT  OF  ERRORS 
AND  APPEALS. 

ELIZABETH  JOHNSON  VAN  SLYKE, 
Exrx.,  etc.,  of  Evert  Van  Slyke,  De 
ceased,  Plff.  in  Err., 

V. 

ADELAIDE  PLUME  VAN  SLYKE. 


(—  N.  J. 
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Contract  —  release  —  construction. 

1.  In  determining  the  effect  of  an  instru- 
ment containing  words  that  taken  by  them- 
selves would  operate  as  a  general  release, 
nil  the  provisions  of  the  instrument  must 
be  read  together;  and,  if  on  such  reading 
an  intent  to  limit  the  scope  of  the  release 
appears,  it  will  be  restricted  to  conform  to 
such  intent. 

Same  —  general  words  ^  particular  re- 
citals —  effect. 

2.  The  rule  laid  down  in  some  cases  that 
particular  recitals  following  general  words 
in  a  release  are  ineffectual  to  limit  its 
scope  as  indicated  by  the  general  words  is 
not  an  absolute  one,  though  useful  in  as- 
certnininsr  the  intent  of  the  rehMisor;  and  is 
subordinate  to  the  general  rule  that  the 
intent  is  to  be  gathered  from  the  entire 
instrument. 

Same  —  particular  application. 

3.  A  paper  containing  general  words  of 
release  recited  in  its  preamble  the  exist- 
once  of  litigation  between  the  parties  and 
others,  the  prior  execution  of  a  compromise 
nsreement  to  terminate  such  litigation,  and 
the  paper  itself  was  executed  in  accordance 
with  the  compromise  agreement  and  for  the 
purpose  of  carrying  into  effect  its  pro- 
visions. Held,  that  the  release  and  compro- 
mise agreevient  must  be  construed  to- 
P'ether,  and  that  the  release  was  limited  in 
its  scope  to  the  objects  provided  in  the 
compromise  agreement. 

(November  14,  1910.) 
Hendnotes  bv  Parkeh,  J. 

Note.  —  As   to  effect  of   specification   of 
particular  claim  to  limit  import  of  general 
release,  see  note  to  Chicas^o  Union  Traction 
Co.  v.  O'Connell,  8  I..R.A.(N.S.)    1034. 
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IT^RROR  to  the  Supreme  Court  to  review 
J  a  judgment  in  defendant's  favor  in  a 
suit  on  a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McDermott  &  Enrlght,  for 
plaintiff  in  error: 

The  words  of  general  release  are  con- 
fined by  the  recitals  to  a  discharge  of  the 
estate  from  the  life  interest  of  Evert  Van 
Slyke  therein  as  created  by  the  terms  of  the 
will. 

24  Am.  &  Eng.  Enc.  Law,  p.  294;  Union 
P.  R.  Co.  V.  Artist,  23  L.R.A.  581,  9  C.  C. 
A.  14,  19  U.  S.  App.  612,  60  Fed.  365; 
Lyman  v.  Clark,  9  Mass.  235;  Hoes  v.  Van 
Hoesen,  1  Barb.  Ch.  380;  Dunbar  v.  Dun- 
bar, 5  Gray,  105;  Slayton  v.  Hemken,  91 
Hun,  582,  36  N.  Y.  Supp.  249;  Jackson 
ex  dem.  Rosevelt  v.  Stackhousc,  1  Cow.  122, 
13  Am.  Dec.  514;  Seymour  v.  Butler,  8 
Iowa,  304;  Mclntyre  v.  Williamson,  1  Edw. 
Ch.  34;  Van  Brunt  v.  Van  Brunt,  3  Edw. 
Ch.  14;  Kirchner  v.  New  Home  Sewing 
Mach.  Co.  135  N.  Y.  182,  31  N.  E.  1104; 
Rich  V.  Lord,  ]8  Pick.  325;  Payler  v. 
Homersham,  4  Maule  &  S.  423,  22  Eng.  Rul. 
Cas.  904. 

The  release  by  its  recital  incorporates 
the  settlement  agreement  as  a  part  there- 
of, so  that  both  instrumnts  must  be  con- 
strued together. 

Monmouth  Park  Asso.  v.  Wallis  Iron 
Works,  55  N.  J.  L.  132,  19  L.R.A.  456,  39 
Am.  St.  Rep.  626,  26  Atl.  140;  Sisson  v. 
Donnelly,  36  N.  J.  L.  440;  Vickers  v. 
Electrozone  Commercial  Co.  67  N.  J.  L. 
675,  52  Atl.  467;  Story,  Contr.  ^  660. 

Mr.  Robert  R.  Howard  for  defendant  in 
error. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  suit  is  on  a  promissory  note  for 
$4,140,  made  by  defendant's  husband,  now 
deceased,  in  his  lifetime,  to  plaintiff's  hus- 
band. Defendant  besides  being  the  widow 
is  one  of  the  executors  and  principal  lega- 
tee of  Evert  Sheldon  Van  Slyke,'  the  maker 
of  the  note;  and,  although  no  claim  on  said 
note  was  ever  presented  to  his  executors, 
defendant  is  sought  to  be  held  personally 
liable  under  §  1837  of  the  New  York  Code 
of  Civil  Procedure,  which  provides  that  "an 
action  may  be  maintained  as  prescribed 
in  this  article,  against  the  surviving  hus- 
band or  wife  of  a  decedent,  and  the  next 
of  kin  of  qn  intestate,  or  the  next  of  kin 
or  legatees  of  a  testator,  to  recover,  to  the 
extent  of  the  assets  paid  or  distributed  to 
them,  for  a  debt  of  the  decedent,  upon  which 
an  action  might  have  been  maintained 
against  the  executor  or  administrator.  Tlie 
ncfrlpct  of  the  creditor  to  present  his  claim 
to  the  excjutor  or  administrator  within  tb« 
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time  prescribed  by  law  for  that  purpose 
does  not  impair  his  right  to  maintain  such 
action." 

There  was  adequate  proof  that  the  de- 
fendant, Adelaide  Plume  Van  Slyke,  re- 
ceived suiTicicnt  from  her  husband's  estate 
to  cover  the  amount  claimed  on  the  note, 
and  assuming  the  validity  of  such  note,  and 
that  it  was  in  force  at  the  time  of  bring- 
ing Quit  and  of  the  trial,  no  question  seems 
to  be  raised  as  to  the  right  of  plaintiff  to 
recover  thereon  in  this  state.  Th§  defenses 
made  at  the  trial  were,  first,  that  the  note 
was  usurious  and  shown  to  be  such  by  a 
special  indorsement  thereon;  and,  second- 
ly, that  the  claim  was  barred  by  a  release 
and  agreement  introduced  in  evidence.  The 
question  of  usury  may  be  shortly  disposed 
of  by  saying  that  the  alleged  indorsement, 
though  appearin*;  in  one  of  the  briefs,  is 
not  subntitted  as  part  of  the  state  of  the 
case,  and  that  there  is  no  proof  anywhere 
in  the  case  as  to  the  party  by  whom  it  was 
made,  or  tending  except  by  internal  evi- 
dence and  the  fact  that  it  is  written  on  the 
back  of  the  note,  to  connect  plaintiff  or  her 
testator  therewith.  It  is  not  even  signed. 
The  point  was  raised  only  on  motion  to 
nonsuit,  and  counsel  did  not  even  think  it 
worth  while  to  pray  an  exception  to  the 
refusal.  The  claim  is  not  fairly  before  us, 
and  we  mention  it  only  because  defendant 
in  error  presses  it  as  an  additional  reason 
to  justify  the  subsequent  direction  of  a 
verdict  in  her  favor.  Viewed  in  the  best 
possible  light,  it  presented  a  question  of 
fact  as  to  authenticity,  aside  from  any 
questions  as  to  its  legal  effect  if  authentic. 
The  important  feature  of  the  case  is  the 
release,  and  an  agreement  which  it  re- 
cites and  which  was  put  in  evidence  with  it. 
These  papers  were  admitted  over  plaintiff's 
objection  and  exception,  and  were  the  basis 
of  a  direction  of  a  verdict  for  defendant, 
to  which  plaintiff  also  excepted  and  as- 
signs both  rulings  for  error. 

Plaintiff's  position,  shortly  stated,  is  that 
the  release  is  not  general,  but  special,  and 
does  not  cover  the  clause  in  question.  The 
court  took  the  view  that  it  was  general, 
and  that  it  barred  the  action  accordingly. 
For  a  proper  understanding  of  the  two 
papers,  some  account  of  the  family  rela- 
tions of  the  parties  and  of  earlier  trans- 
actions will  be  necessary.  Evert  Van  Slyke, 
plaintiff's  testator,  was  the  father  of  Evert 
Sheldon  Van  Slyke,  defendant's  husband. 
Both  Evert  and  his  son  appear  to  have  been 
interested  in  the  estate  of  Sarah  D.  Van 
Slyke  and  in  the  estate  of  Henry  A.  Shel- 
don. Evert,  the  father,  was  administrator 
of  the  estate  of  Sarah,  and  apparently 
there  was  some  controvorsv  over  his 
management  of  the  estate.  Evert  Sheldon 
31  L,R.A.(N.S.) 


Van  Slyke  (hereafter  called  SheUlon) 
seems  to  have  made  some  assignment  of 
his  interest  in  the^  Sarah  Van  Slyke  es- 
tate to  one  Aikman  while  this  controversy 
was  pending,  and  then  to  have  undertaken 
to  settle  with  his  father,  the  administra- 
tor, and  to  give  the  latter  a  release  with- 
out recognizing  Aikman,  whereupon  Aik- 
qian  interposed  with  an  injunction.  Be- 
fore this  litigation  was  completed,  Shel- 
don died,  leaving  a  will  giving  his  father 
for  life  half  the  income  of  certain  prop- 
erty derived  from  certain  other  Sheldon 
estates,  with  remainder  and  all  the  rest  of 
his  property  to  his  wife,  and  appointing 
her  and  one  Allen  his  executors.  In  this 
general  posture  of  affairs,  several  litiga- 
tions over  one  or  more  estates  being  in 
progress,  an  all  around  settlement  was  made 
between  Aikman,  Evert  Van  Slyke  per- 
sonally and  as  administrator  of  Sarah,  the 
executors  of  Sheldon  Van  Slyke,  and  his 
widow,  Adelaide,  individually;  and  this 
settlement  is  embodied  in  the  agreement 
recited  in  the  release  in  question  and  which 
was  introduced  in  evidence  with  it.  Omit- 
ting portions  not  relevant  to  this  discus- 
sion, it  provided  for  payment  to  Aikman 
and  withdrawal  of  his  suit,  for  payment  by 
Evert  as  administrator  of  Sarah  Van  Slyke 
to  Sheldon's  executors  of  $10,437.50  less 
the  Aikmnn  claim,  that  the  executors  of 
Sheldon  release  Kvert  as  administrator  of 
Sarah  from  all  liability  as  such  upon  his 
resigning  his  ofTice  as  administrator,  and 
later  on  that  the  executors  of  Sheldon  exe- 
cute a  release  to  Evert  "of  all  matters  to 
date."  On  his  part  Evert  was  to  release, 
in  consideration  of  a  cash  commutation  on 
the  plan  of  purchasing  an  annuity,  his  life 
income  in  part  of  Sheldon's  estate,  and 
was  to  execute  and  deliver  a  release  to  the 
executors  of  Sheldon  of  all  interest  in  and 
to  the  estate  of  Sheldon  "as  to  any  assets 
now  in  hand  or  to  be  received  under  this 
agreement."  These  provisions  will  be  pres- 
ently quoted  entire. 

With  these  facts  before  us,  we  come  to 
the  release,  which  may  as  well  be  quoted 
in  full,  omitting  date,  signature,  and  ac- 
knowledgment. It  was  given  some  three 
years  after  the  note  and  reads  as  follows: 
"Whereas  Evert  Van  Slyke  ha^  submitted 
an  accounting  as  administrator  of  Sarah 
D.  Van  Slyke,  and  Adelaide  Plume  Van 
Slyke  and  Lewis  H.  Allen,  as  executors  of, 
etc.,  of  Evert  Sheldon  Van  Slyke,  deceased, 
have  opposed  said  accounting,  and  Charles 
M.  Aikman  hag  brought  an  action,  among 
other  thin.ns,  to  have  a  certain  release  proved 
on  said  accounting  annulled;  and  whereas 
the  parties  on  November  27th,  1905,  en- 
tered into  a  compromise  agreement  where- 
in and  whereby  they  covenanted  to  adjust 


780 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Nov., 


their  differences  as  therein  provided.  Now, 
therefore,  in  accordance  with  said  compro- 
mise agreement  and  for  the  purpose  of 
carrying  into  effect  fts  said  provisions, 
know  ye,  that  I,  Evert  Van  Slyke,  for  and 
in  consideration  of  the  sum  of  one  dollar, 
lawful  money  of  the  United  States,  and 
other  valuable  consideration,  to  me  in  hand 
paid  by  Adelaide  Plume  Van  Slyke  and 
Lewis  H.  Allen,  executors  of  the  estate  of 
Evert  Sheldon  Van  Slyke,  deceased,  have 
remised,  released,  and  forever  discharged, 
and  by  these  presents  do  for  myself,  my 
heirs,  executors,  administrators,  and  as- 
signs, remise,  release,  and  forever  discharge 
the  said  Adelaide  Plume  Van  Slyke  and 
Lewis  H.  Allen,  executors  of  the  estate  of 
Evert  Sheldon  Van  Slyke,  deceased,  their 
survivor,  successor  or  successors,  of  and 
from  all  and  all  manner  of  action  and  ac- 
tions, cause  and  causes  of  actions,  suits, 
debts,  dues,  sums  of  money,  accounts, 
reckonings,  bonds,  bills,  specialties,  cove- 
nants, contracts,  controversies,  agreements, 
promises,  variances,  trespasses,  damages, 
judgment,  extents,  executions,  claims,  and 
demands  whatsoever,  in  law  or  in  equity, 
which  against  them  I  ever  had,  now  have, 
or  which  my  heirs,  executors,  administra- 
tors, or  assigns  hereafter  can,  shall,  or  may 
have  for,  upon,  or  by  reason  of  any  matter, 
cause,  or  thing  whatsoever  and  particularly 
any  of  the  acts  of  the  said  Adelaide  Plume 
Van  Slyke  and  Lewis  H.  Allen,  executors  of 
the  estate  of  Evert  Sheldon  Van  Slvke,  from 
the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents.  Further,  I, 
Evert  Van  Slyke,  for  myself,  my  heirs,  exe- 
cutors, administrators,  and  assigns,  do 
hereby  release  said  Adelaide  Plume  Van 
Slyke  and  Lewis  H.  Allen,  as  executors  of 
the  estate  of  Evert  Sheldon  Van  Slyke, 
from  rendering  any  accounting  for  any 
moneys  or  property  heretofore  received  by 
them  as  such  executors,  now  in  hand,  or  to 
be  leceived  under  the  agreement  of  Novem- 
ber 27,  1905,  hereinbefore  referred  [to], 
especially  relinquishing  my  life  interest 
therein  as  by  the  terms  of  the  will  of  said 
Evert  Sheldon  Van  Slyke  provided."  Coun- 
sel for  the  defendant  stated  no  grounds  for 
his  motion  for  a  direction,  and  the  trial 
iudge  gave  none.  The  only  possible  ground, 
however,  on  which  a  direction  could  be 
rested  in  view  of  the  evidence,  is  that  now 
urged  by  defendant  in  error,  namely,  that 
the  release  operated  as  a  bar  to  any  claim 
on  the  note:  We  think  this  was  erroneous. 
The  release  does  not  mention  the  note, 
either  expressly  or  by  implication,  and 
consequently  the  only  theory  on  which  it 
can  be  deemed  to  effect  it  is  that  the  gen- 
eral words  of  release  are  broad  enough  to 
cover  it,  and  are  not  limited  or  qualified 
3]   L.R.A.(N.S.) 


by  other  language  of  the  instrument  so  as 
to  be  deprived  of  their  full  natural  force. 
In  construing  a  release,  as  in  the  case  of 
any  other  writing,  all  parts  of  it  are  to 
be  taken  together.  34  Cyc.  Law  k  Proc. 
p.  1076;  24  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  294.  The  question  how  far  general  words 
are  to  be  controlled  by  particular  recitals 
has  seemed  to  depend  somewhat  upon  the 
position  of  such  recitals  in  the  release. 
Thus  it  has  been  held  in  a  number  of  cases 
that  if  the  release  is  in  general  terms,  fol- 
lowed by"  particular  recitals,  the  latter  do 
not  control  the  general  language  preceding 
them.  Dunbar  v.  Dunbar,  5  Gray,  103; 
Crum  V.  Sawyer,  332  111.  443,  24  N.  E.  956; 
Chicago  Union  Traction  Co.  v.  O'Donnell, 
224  111.  428,  8  L.R.A.(N.S.)  1034,  79  N. 
E.  622;  Murphy  v.  New  York,  190  N.  Y. 
413,  83  N.  E.  39.  While  if  the  particular 
recitals  precede  the  general  words,  the  re- 
lease will  be  restricted  to  the  matters  par- 
ticularly recited.  Jaekson  ex  dem.  Rosevelt 
V.  Stackhouse,  1  Cow.  122,  13  Am.  Dec. 
514;  Woodruff  v.  Morristown  Inst,  for 
Savings,  34  N.  J.  Eq.  174;  Thorpe  v.  Thorpe, 
1  Ld.  Rayra.  235;  Hoes  v.  Van  Hoesen,  1 
Barb.  Ch.  379,  398. 

This  distinction,  i.owever,  should  not  be 
observed  too  rigidly,  but,  in  our  opinion, 
should  be  regarded  rather  as  an  aid  to  in- 
terpretation, than  as  the  basis  of  a  canon 
of  construction.  In  other  words,  while  the 
position  of  particular  recitals  may  play  an 
important  part  in  aiding  an  ascertainment 
of  the  intent  of  the  releasor,  it  should  not 
avail  to  defeat  that  intent,  as,  for  example, 
if  the  general  words  were  followed  by  a 
recital  indicating  unmistakably  an  intent 
to  limit  the  scope  of  the  release.  We  know 
of  no  better  statement  of  the  rule  as  to  the 
effect  of  particular  words  than  that  by 
Chief  Justice  Shaw  in  Rich  v.  Lord,  18 
Pick.  325.  He  said:  "It  is  now  a  general 
rule  in  construing  releases,  especially  where 
the  same  instrument  is  to  be  executed  by 
various  persons,  standing  in  various  rela- 
tions and  having  various  kinds  of  claims 
and  demands  against  the  releasee,  that  gen- 
eral words,  though  the  most  broad  and  com- 
prehensive, are  to  be  limited  to  particular 
demands,  where  it  manifestly  appears,  by 
the  consideration,  by  the  recital,  by  the  na- 
ture and  circumstances  of  the  several  de- 
mands to  one  or  more  of  which  it  is  pro- 
posed to  apply  the  release,  that  it  was  so 
intended  to  be  limited  by  the  parties.  And 
for  the  purpose  of  ascertaining  that  intent 
every  part  of  the  instrument  is  to  be  con- 
sidered. As,  where  general  words  of  release 
are  immediately  connected  with  a  proviso 
restraining  their  operation."  In  that  case 
there  were  "various  persons  having  various 
claims   and  demands/'   but   the   rule   is   a 
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6ound  one,  and  not  confined  to  the  class  of 
cases  represented  by  Rich  v.  Lord.  A  lead- 1 
ing  English  case  is  Payler  v.  Homersham 
(1815)  4  Maule  &  S.  423,  22  Eng.  Rul. 
Cas.  004,  where,  as  in  Rich  v.  Lord,  the 
release  was  signed  by  various  creditors  in 
consideration  of  a  composition  for  75  per 
cent  of  their  claims.  A  schedule  of  these 
claims  was  annexed,  and  it  was  held  that 
the  general  words  of  the  release  did  not  bar 
a  claim  on  a  bond  by  the  debtor  and  others 
not  mentioned  in  the  schedule.  A  case  ex- 
actly similar  on  the  facts  was  Averill  v. 
Lyman,  18  Pick.  346,  decided  at  the  same 
term  as  Rich  v.  Lord.  Simons  v.  Johnson, 
3  Barn.  &  Ad.  175,  is  almost  a  prototype  of 
the  case  at  bar.  Cross  actions  were  pend- 
ing between  the  parties,  and  there  was  a 
settlement  and  a  release  reciting  the  terms 
of  such  settlement  to  be  that  Johnson  should 
pay  Simons  a  sum  of  money,  and  each 
should  release  to  the  other  all  actions, 
causes  of  action,  and  claims  brought  by 
him,  or  which  he  had  against  the  other. 
To  carry  out  this  settlement,  the  release 
proceeded  in  general  words  to  release  all 
actions,  etc.,  whatever.  The  release  was 
held  restricted  to  actions  then  commenced 
and  between  those  parties  alone,  and  not 
applicable  to  an  action  including  a  third 
person  as  party. 

Another  pertinent  case  is  Lyman  ▼.  Clark, 
9  Mass.  235,  in  which  a  general  release 
given  to  an  executor  in  consideration  of 
payment  of  certain  particular  moneys,  part 
of  the  estate,  was  held  not  a  bar  to  suit 
for  a  legacy  to  which  the  party  in  interest 
was  entitled  irrespective  of  the  above  pay- 
ment. Even  if  the  proposition  be  sound 
that  general  words  in  a  release  must  be 
preceded  by  the  particular  recitals  in  order 
to  be  restricted  by  them, — ^a  proposition  to 
which  in  its  full  force  we  must  reserve  our 
assent, — ^we  think  the  release  in  the  pres- 
ent case  must  be  regarded  as  a  restricted 
one;  for  by  its  preamble  we  are  advised 
that  litigation  has  been  in  progress  and  is 
to  be  settled  and  that  a  compromise  agree- 
ment has  been  executed,  and  that  the  re- 
lease is  made  to  carry  out  that  agreement 
and  in  accordance  with  it.  The  agreement, 
being  thus  specifically  described  by  date 
and  names  of  parties  and  general  subject- 
matter,  and  recited  as  the  basis  of  the  re- 
lease,  is  necessarily   to  be  referred  to   as 

indicating  its  scope;  and  the  two  instru- 
ments must  be  construed  together.  Ownes 
v.  Ownes,  23  N.  J.  Eq.  60.  Referring  to 
this  agreement  we  find  that  Evert  Van 
Slyke  was,  by  the  third  paragraph,  "to  re- 
lease to  Adelaide  Plume  Van  Slyke  and 
Lewis  H.  Allen,  as  executors  of  the  estate 
of  Evert  Sheldon  Van  Slyke,  any  interest 
which  he  may  have  individually  under  the| 
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will  of  Evert  Sheldon  Van  Slyke  to  the  as- 
sets now  in  the  hands  of  the  said  executors 
of  the  estate  of  Evert  Sheldon  Van  Slyke, 
and  the  moneys  contemplated  to  be  re- 
ceived by  the  said  executors  under  this 
agreement,"  and  that  in  the  catalogue  of 
the  various  instruments  to  be  executed  in 
furtherance  of  the  agreement,  which  cata- 
logue is  contained  in  the  sixth  clause,  ap- 
pears: "(d)  A  release,  duly  acknowledged, 
by  Evert  Van  Slyke  to  Adelaide  Plume  Van 
Slyke  and  Lewis  H.  Allen,  executors  of  the 
estate  of  Evert  Sheldon  Van  Slyke,  of  all 
interest  in  and  to  the  estate  of  Evert  Shel- 
don Van  Slyke  as  to  any  assets  now  in 
hand  or  to  be  received  under  this  agree- 
ment. In  the  light  of  the  compromise 
agreement  and  especially"  of  the  clause 
just  quoted,  and  of  the  preamble  to  the  re- 
lease, the  conclusion  is  inevitable  that  the 
release  must  be  regarded  as  restricted  to 
claims  of  Evert  Van  Slyke  intended  to  be 
disposed  of  by  the  agreement,  of  which 
claims  the  note  sued  on  was  not  one.  This 
conclusion  is,  to  say  the  least,  not  weakened 
by  the  particular  clauses  following  the 
general  words  of  release,  nor  by  the  fact 
that  the  release  is  not  under  seal,  though  a 
seal  is  recited.  Our  conclusion  is  that  the 
paper  in  question,  set  up  as  a  general  re- 
lease, was  ineffectual  to  bar  the  claim  on 
the  note,  and  that  in  consequence  the  trial 
judge  erred  in  directing  a  verdict  for  de- 
fendant. 

The  judgment  of  the  Supreme  Court  will 
be  reversed  and  a  venire  de  novo  awarded. 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS,  Appt., 

V. 

WILLIAM  J.  KAEMMERLING  et  aL 

(—  Kan.  — ,  111  Pac.  441.) 

Witness    —    fees    —    advancement    by 
state. 

The  state  is  not  required  to  advance  fees 
to  a  witness  who  makes  a  demand  therefor 
when  summoned  as  a  witness  in  an  action 
brought  by  an  assistant  attorney  general, 
in  tlie  name  of  the  state,  to  enjoin  the  main- 
tenance of  a  nuisance. 

(November  5,  1910.) 

Headnote  by  Benson,  J. 


Note.  ^  Duty  of  state  to  advance  fees  of 
tvitnesses  autnmoned  on  its  behalf . 

This  note  is  confined  to  a  discussion  of 
the  duty  of  the  state  to  advance  fees  of  wit- 
nesses subpoenaed  to  testify  on  its  behalf, 
and  docs  not  include  cases  where  witnesses 
are  subpcenaed  on  behalf  of  the  defendant 
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APPEAL  by  the  State  from  an  order  of 
the  District  Court  for  Crawford  Coun- 
ty refusing  compulsory  process  against  de- 
faulting witnesses  in  an  action  brought  to 
enjoin  the  maintenance  of  a  nuisance.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  S.  Jackson,  Attorney  Gon- 
eral,  John  Marshall,  and  George  H. 
Stuessi  for  appellant. 

Benson,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  for  decision  in  this 
case '  is  whether,  in  an  action  brought  by 
the  state  to  enjoin  the  maintenance  of  a 
nuisance,  the  state  is  required  to  advance 
the  fees  of  witnesses  in  order  to  have  com- 
pulsory process  to  enforce  their  attend- 
ance; the  witnesses  having  demanded  their 
fees  when  served  with  a  subpoena. 

A  statute  provides  that  witnesses  may  de- 
mand such  fees,  and,  if  not  paid,  shall  not 
be  obliged  to  obey  the  subpoena.  Gen.  Stat. 
1909,  §  6921  (Civ.  Code,  §  327).  This  pro- 
vision does  not  apply  to  criminal  prosecu- 
tions, and  it  is  contended  that  it  does  not 
apply  to  a  civil  action  like  the  present, 
brought  by  the  state,  under  the  prohibitory 
law  (Gen.  Stat.  1909,  §  4388)  and  Civ.  Code, 
§  265  (Gen.  Stat.  1909,  §  5859).  While 
the  language  of  the  statute  permitting  dis- 
obedience of  the  subpoena  when  fees  are  de- 
manded and  are  not  paid  is  broad  enough 
to  include  all  civil  cases,  consideration  must 


be  given  to  other  provisions  of  the  Code, 
and  the  reason  and  effect  of  the  privilege 
in  determining  its  application.  The  state 
is  exempt  from  the  requirement  resting  ^ip- 
on  suitors  generally  to  give  security  for 
costs.  Gen.  Stat.  1909,  §  6201  (Civ.  Code, 
§  606).  In  obtaining  injunctions,  as  in  the 
present  case,  a  bond  is  not  required  (Gen. 
Stat.  1909,  §  4388),  and  it  is  held  by  this 
court  that  the  state  is  not  required  to  give 
a  bond  in  obtaining  injunctions  in  other 
actions,  when  it  sues  in  its  sovereign  capac- 
ity. Clay  Center  v.  Williamson,  79  Kan. 
485,  100  Pac.  59.  It  was  said  in  the  opinion 
cited:  "It  would  require  a  most  unreason- 
able construction  of  §  242  of  the  Code  to 
presume  an  intention  on  the  part  of  the 
legislature  to  place  a  limitation  on  the  ex- 
ercise by  the  state  of  its  sovereign  power." 
It  is  also  held  that  the  general  language 
of  statutes  will  be  limited  to  such  persons 
and  subjects  as  it  is  reasonable  to  presume 
the  legislature  intended.  State  v.  Smiley, 
65  Kan.  240,  67  L.R.A.  903,  69  Pac.  199. 
It  is  a  general  rule  that  statutes  limiting 
rights  or  interests  will  not  be  interpreted 
to  include  the  sovereign  power,  unless  it  be 
expressly  named  or  intended  by  necessary 
implication.  State  v.  American  Book  Co. 
69  Kan.  1,  1  L.R.A.(N.S.)  1041,  76  Pac 
411,  2  A.  d[;  E.  Ann.  Cas.  56. 

Applying  these  principles  to  the  statute 
in  question,  it  must  be  held  that  the  state 
in  this  action,  expressly  authorized  by  stat- 
ute and  conducted  by  an  assistant  attorney 


in  a  criminal  case,  although  by  the  Consti- 
tution guaranteed  compulsory  process  to  se- 
cure attendance  of  witnesses.  Neither  are 
cases  included  which  deal  with  the  duty  of 
the  state  to  pay  its  witnesses,  as  distin- 
guished from  the  duty  to  advance  fees. 

A  witness  subpoenaed  on  behalf  of  the 
state  in  a  criminal  case,  who  is  not  so  desti- 
tute as  to  render  it  impossible  for  him  to 
travel  is  bound  to  appear,  even  though  his 
fees  have  not  been  paid  or  tendered  him  in 
advance.  United  States  v.  Durling,  4  Biss. 
609,  Fed.  Cas.  No.  15,010:  Chase  v.  Kala- 
mazoo Circuit  Judge,  154  Mich.  271,  117  N. 
W.  660;  Huckins  v.  State,  61  Neb.  871,  80 
N.*  W.  485;  Re  Haines,  67  N.  J.  L.  442,  51 
Atl.  929 ;  Re  Consolidated  Rendering  Co.  80 
Vt.  55,  66  Atl.  790,  11  A.  &  E.  Ann.  Cas. 
1069;  West  v.  State,  1  Wis.  209. 

In  United  States  v.  Durling,  4  Biss.  509, 
Fed.  Cas.  No.  15,010,  the  court,  in  laying 
down  a  few  rules  for  the  guidance  of  the 
district  attorney,  said:  "It  is  the  duty 
of  the  person  to  whom  it  [process  of  court] 
is  addressed,  if  he  has  the  means,  to  travel 
here  to  give  his  testimony.  If  he  has  not. 
the  proper  officer  of  the  government  will 
furnish  him  with  means.  It  is  not  necessary, 
if  he  has  the  menns,  that  the  fees  should  be 
tendered  to  him  before  he  is  required  to 
obey  the  process.  An  attachment  would  issue 
and  the  court  would  punish  a  man  who  could 
31  L.R.A.(N.S.) 


pay  his  expenses,  and  would  not  come  be- 
cause the  money  was  not  tendered  It  is 
only  where  a  man  has  not  the  means  of 
paying  his  expenses  that  it  is  necessary 
for  the  money  to  be  tendered  to  the  witness 
in  order  to  make  it  incumbent  on  him  to 
obey  the  process  of  the  court.  Hereafter, 
I  wish  it  understood  that  those  witnesses 
who  have  not  the  means  of  attending  court 
must  be  furnished  with  the  means  when  the 
subpoena  is  served." 

A  statute  providing  generally  that  a  wit- 
ness may  insist  on  prepayment  of  his  fees 
as  a  condition  precedent  to  obeying  the 
subpoena  is  applicable  only  to  civil,  and  not 
to  criminal,  cases,  though  broad  enough  in 
its  language  to  include  criminal  cases, 
where  provision  is  made  elsewhere  in  the 
statutes  for  the  compensation  of  witnesses 
in  criminal  cases,  nuckins  v.  State,  61 
Neb.  871,  86  N.  W.  485. 

But  by  statute  in  most  states,  provision 
is  made  for  payment  of  fees  of  witnesses  for 
the  state  in  criminal  cases  after  the  trial, 
or  after  bills  therefor  are  audited.  For  ex- 
ample, see  Chase  v.  Kalamazoo  Circuit 
Judge,  154  Mich.  271,  117  N.  W.  660; 
Huckins  v.  State,  61  Neb.  871,  86  N.  W. 
485;  Young  v.  Bnnconil)e  County,  76  N.  C. 
316:  Re  Consolidated  Rendering' Co.  80  Vt. 
55,  66  Atl.  790,  11  A.  &  E.  Ann.  Cas,  1069. 
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general,  was  not  required  to  advance  wit- 
ness fees.  Such  a  requirement  would  not 
only  be  unreasonable,  but  very  difficult  to 
comply  with.  Certainly  the  attorney  gen- 
eral should  not  be  required  to  advance  such 
fees.  The  performance  of  a  duty  required 
by  law  should  not  be  accompanied  by  such 
a  burden,  and  the  citizen  summoned  as  a 
witness  should  not  be  allowed  to  obstruct 
the  administration  of  justice  by  such  a  de- 
mand. A  fair  interpretation  of  the  statute 
in  the  light  of  well-settled  principles  ob- 
viates such  unjust  consequences.  The  court 
erred  in  refusing  the  allowance  of  compul- 
sory process  against  the  defaulting  wit- 
nesses. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceed- 
ings. 

All  the  Justices  concur. 


NEBRASKA  SUPREME  COURT. 

WILLIAM  K.  MILLER  et  al.,  Appts., 

V. 

FRED  M.  RAYMOND  et  aL 
(85  Neb.  543,  123  N.  W.  1019.) 

Sale  —  crude  all  —  Injury  —  liability. 

1.  Where  a  retail  merchant,  at  the  sua^- 
gestion  of  a  customer,  sends  for  and  selU 
him  crude  petroleum  to  be  used  for  dipping 
rattle,  as\d  the  vendee  specifies  the  qualities 

Headnotes  by  Root,  J. 


said  oil  shall  posseFS  and  the  locality  from 
whence  it  shall  be  procured,  and  the  vcnd'>r 
procures  oil  as  directed,  deficient  in  one 
element  only,  he  will  not  be  liable  in  dam- 
asres  for  injuries  caused  by  the  application 
of  said  oil  to  the  vendee's  cattle,  where  it 
is  apparent  that  the  vendee  did  not  rely 
upon  the  judgment  or  knowledge  of  the 
vendor,  but  upon  statements  published  by 
the  government;  and  there  is  nothing  in  the 
record  to  prove  that  the  deficiency  in  the 
one  ingredient  described  in  any  manner 
injured  or  contributed  to  the  injury  of  said 
cattle. 

Appeal  —  Immaterial  errors  —  effect. 

2.  Where  the  facts  are  established  by  un- 
contradicted evidence,  and  no  verdict  other 
than  the  one  returned  can  be  sustained 
thereby,  this  court  will  not  examine  alleged 
errors  of  the  district  court  in  giving  or  re- 
fusing to  give  instructions. 

(December  14,  1909.) 

« 
A  PPEAL  by  plaintiffs  from  a  Judgment 

Ijl  of  the  District  Court  for  Scotts  Bluff 

County  in   defendants'   favor   in   an   action 

brought   to    recover    damages    for    injuries 

to   plaintiffs'   cattle   alleged   to   have   been 

caused  by  the  use  of  crude  petroleum  pur- 

chased    from    defendants    for    dipping   said 

cattle.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sullivan  &  Squires,  Wilcox  A 
Halligan,  and  Eugene  Burton  for  ap- 
pellants. 

Messrs.  Wright  A  Wright  and  H.  C. 
Brome,  for  appellees: 

No  warranty  can  be  implied,  and  plain- 
tiffs cannot  recover. 


Note. -^  Implied  warranty  of  fitness  of 
goods  hought  for  a  special  pwrpose. 

This  question  is  discussed  in  the  notes  to 
McQuaid  v.  Ross,  22  L.R.A.  189;  Leavitt  v. 
Fiberloid  Co.  15  L.R.A.(N.S.)  855;  Oil 
Well  Supply  Co.  v.  Watson,  15  L.R.A. 
(N.S.)  868;  and  Farrell  v.  Manhattan 
Market  Co.  16  L.R.A.(N.S.)  884.  From 
the  authorities  there  reviewed  it  may 
be  laid  down  as  a  general  rule  of  law  that 
where  an  article  is  ordered  for  a  specific 
purpose,  and  that  purpose  is  communicated 
to  the  seller,  and  the  buyer  relies  upon  the 
seller's  skill,  judgment,  and  experience  to 
furnish  him  something  that  will  answer 
that  purpose;  or,  if  the  seller  undertakes 
to  supply  goods  manufactured  by  himself 
for  a  special  purpose,  and  the  buyer  has  no 
opportunity  of  inspecting  them,  there  is 
an  implied  warranty  that  the  article  will 
be  reasonably  fit  for  the  intended  purpose. 
And  this  rule  of  law  finds  support  also  in 
the  following  cases,  decided  since  the  prepa- 
ration of  the  later  notes:  Baer  v.  Mobile 
Cooperate  &  Mfrr.  Co.  159  Ala.  491,  49  So. 
02;  Fuchs  &  L.  Mfg.  Co.  v.  R.  J.  Kittredge 
&  Co.  242  111.  88,  89  N.  E.  723,  affirming 
346  111.  App.  350;  Dcason  v.  McNeill,  J33 
31  L.RJL(N.S.) 


111.  App.  304;  Conkling  v.  Standard  Oil  Co. 
138  Iowa,  596,  116  N.  W.  822;  American 
Radiator  Co.  v.  McKee,  140  Ky.  105,  130 
S.  W.  977;  Commercial  Realty  &  Constr. 
Co.  V.  Dorsey,  —  Md.  — ,  78  Atl.  1099; 
Randall  v.  J.  A.  Fay  &  E.  Co.  158  Mich. 
630,  123  N.  W.  574:  Kenyon  Printing  k 
Mfg.  Co.  Barnsley  Bros.  Cutlery  Co.  143 
Mo.  App.  518,  127  S.  W.  666;  Laumeier  v. 
Dolph,  145  Mo.  App.  78,  130  S.  W.  360; 
Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt 
Paving  So.  136  App.  Div.  22,  120  N.  Y. 
Supp.  163;  Walker,  E.  &  C.  Co.  v.  Ayer, 
80  S.  C.  292,  61  S.  E.  557. 

So,  it  was  declared  in  Loxteroamp  v, 
lininper  Implement  Co.  —  Iowa,  — ,  -^ 
L.R.A.(N.S.)  — ,  125  N.  W.  830,  that  "gen- 
erally speaking"  in  an  executory  contract 
for  the  sale  of  personal  property,  where  the 
thing  sold  was  not  present  for  inspection 
and  delivery,  or  where  a  dealer  undertook 
to  furnish  an  article  to  fill  an  order  of 
one  who  bought  for  resale,  or  for  any  other 
known  or  specified  use,  a  warranty  was 
implied  that  it  was  of  merchantable  qual- 
ity, and  that  this  was  ordinarily  held  to 
mean  or  to  include  an  assurance  that  such 
article  (if  a  product  or  manufacture)  was 
well  maide  and  of  good  material,  and  rea- 
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Omaha  Coal,  Coke  &  Lime  Co.  v.  Fay, 
37  Neb.  75,  65  N.  W.  211;  Lukens  v. 
Freiund,  27  Kan.  6G4,  41  Am.  Rep.  429; 
Chandelor  y.  Lopus,  1  Smith,  Lead.  Cas.  8th 
ed.  304,  note;  Gage  v.  Carpenter,  47  C. 
C.  A.  39,  107  Fed.  886;  Martin  v.  Roehm, 
92  111.  App.  87;  Reynolds  v.  Mayor,  L.  A 
Co.  39  App.  Div.  218,  67  N.  Y.  Supp.  106; 
Borden  &,  S.  Co.  v.  Fraser,  118  111.  App. 
665;  American  Forcite  Powder  Mfg.  Co. 
▼.  Brady,  4  App.  Div.  95,  38  N.  Y.  Supp. 
545;  National  Oil  Co.  y.  Rankin,  68  Kan. 
679,  75  Pac.  1013. 

Messrs.  Boyd  &  Barker  also  for  appel- 
lees. 

Root,  J.,  delivered  the  opinion  of  the 
couort : 

This  is  an  action  for  damages  flowing 
from  injuries  to  plaintiffs'  cattle  alleged  to 
have  been  caused  by  the  use  of  crude  pet- 
roleum purchased  from  defendants  for  dip- 


ping said  live  stock.     Defendants  prevailed, 
and  plaintiffs  appeal. 

Plaintiffs  allege,  in  substance,  that,  at  the 
time  of  the  transactions  referred  to  in  their 
petition,  they  owned  a  herd  of  cattle  within 
territory  covered  by  a  proclamation  of  the 
government  directing  that  all  cattle  there- 
in should  be  dipped  to  prevent  the  spread 
of  mange;  that  the  Bureau  of  Animal  In- 
dustry had  issued  a  pamphlet  recommend- 
ing the  use  of  crude  petroleum  for  dipping 
cattle,  describing  the  oil  suitable  for  said 
purpose,  and  warning  tlie  public  that  oils 
not  containing  the  qualities  detailed  in  the 
pamphlet  were  dangerous  and  likely  to  de- 
stroy cattle  dipped  therein.  Plaintiffs  fur- 
ther allege  that  defendants  possessed  a  copy 
of  said  pamphlet,  which  contained,  among 
other  things,  the  following:  "It  is  to  be 
observed  that  petroleum  from  different  wells 
in  the  Beaumont  region  varies  considerably, 
some  wells  producing  a  thick  heavy  oil  as 


sonably  well  fitted  for  the  use  for  which  it 
was  furnished. 

And  in  Cook  v.  Darling,  160  Mich.  475, 
125  N.  W.  411,  the  doctrine  was  said  to  be 
well  settled  in  that  state  that  where  prop- 
erty was  brought  for  a  particular  purpose, 
and  only  because  of  its  supposed  fitness  for 
that  purpose,  and  where  articles  were 
bought  for  consumption  and  the  vendor  sold 
them  for  that  purpose,  the  consequences  of 
unsoundness  were  so  dangerous  to  health 
and  life,  and  the  failure  of  consideration 
was  so  complete,  that  where  there  was  no 
express  warranty,  there  was  an  implied 
warranty  that  the  goods  were  fit  for  the 
purposes  for  which  they  were  bought,  and 
that  articles  of  food  were  fit  for  consump- 
tion. 

And  in  Cline  v.  Mock,  —  Mo.  App.  — ,  131 
S.  W.  710,  it  was  held  that  if  before  a  sale 
the  buver  disclosed  to  the  seller  his  inten- 
tion  to  purchase  an  article  for  a  special 
use,  the  latter,  in  making  a  sale  at  a 
sound  price,  impliedly  agreed  that  the  arti- 
cle was  free  from  hidden  defects  that  would 
impair  its  usefulness  for  such  purpose,  and 
that  the  seller's  want  of  knowledge  of  such 
defect  would  not  relieve  him  from  his  lia- 
bility of  warranty  as  fixed  by  his  assurance 
that  the  article  was  suitable  for  its  in- 
tended use. 

And  in  Heath  Dry  Gas  Co.  v.  Hurd,  193 
Nl  Y.  255,  25  L.R.A.(N.S.)  160,  86  N,  E. 
18  (which,  as  to  this  question,  affirmed 
124  App.  Div.  68,  108  N.  Y.  Suop.  410, 
though  reversing  it  on  other  grounds),  and 
in  John  TurPs  Sons  v.  Williams  Engineer- 
ing &  Contracting  Co.  136  App.  Div.  710, 
121  N.  Y.  Supp.  478,  it  was  held  that  in  an 
executory  contract  for  the  manufacture  of 
goods  to  be  delivered  in  the  future,  the 
law  implied  a  warranty  that  the  articles 
to  be  manufactured  should  be  reasonably 
fitted  for  the  purposes  for  which  the^-  w^re 
intended. 
31  L.R,A.(N.S.) 


On  the  other  fiand,  the  cases  cited  in  the 
notes  above  referred  to  also  establish  the 
rule  that  where  a  known,  described,  and 
definite  article  is  ordered  of  a  manufac- 
turer or  dealer,  although  the  purpose  for 
which  it  is  intended  is  communicated  by 
the  purchaser,  still,  if  the  known,  described, 
and  definite  thing  be  supplied,  that  is,  if 
the  purchaser  gets  the  very  thing  he  or- 
dered, there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended. 
And  this  rule  is  supported  by  the  follow- 
ing cases,  decided  since  the  preparation  of 
the  later  notes:  Bluegrass  Canning  Go.  v. 
Steward,  99  C.  C.  A.  159,  175  Fed.  537; 
Moultrie  v.  J.  S.  Schofield's  Sons  Co.  6  Ga. 
App.  464,  65  S.  £.  315;  International  Filter 
Co.  V.  Hartman,  141  111.  App.  239;  F.  H. 
Gilcrest  X^umber  Co.  v.  Wilson,  84  Neb. 
583,  121  N.  W.  989;  Manning  v.  National 
Saw  Co.  126  App.  Div.  325,  110  N.  Y.  Supp. 
685. 

So,  in  Fuchs  &  L.  Mfg.  Co.  v.  R.  J.  Kitt- 
redge  A  Co.  242  111.  88,  89  N.  E.  723,  af- 
firming 146  III.  App.  350,  it  was  held  that 
the  rule  that  where  a  manufacturer  con- 
tracted to  supply  an  article  which  he  manu- 
factured for  a  particular  purpose,  so  that 
the  buyer  necessarily  trusted  to  the  judg- 
ment or  skill  of  the  manufacturer,  there 
was  an  Implied  warranty  that  the  article 
should  be  reasonably  fitted  for  the  purpose 
to  which  it  was  to  be  applied,  was  limited 
to  cases  where  an  article  was  ordered  for 
a  special  purpose,  ^and  did  not  aply  to  cases 
where  a  special  thing  was  ordered,  though 
it  was  intended  for  a  special  purpose,  and 
that  where  a  known,  described,  and  definite 
article  was  ordered  of  a  manufacturer,  al- 
though it  was  intended  by  the  purchaser 
for  a  particular  purpose,  Still,  if  the  known, 
described,  and  definite  article  be  actually 
supplied,  there  was  no  warranty  that  it 
should  answer  the  particular  purpose  in- 
,  tended  by  the   buyer,  and  that  therefore. 
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low  as  15®  gravity  Baum^,  other  wells  pro- 
ducing a  light  oil  22®  to  23®  gravity,  and 
some  even  higher,  a  production  recently 
showing  291®.  ^he  bureau  experiments  with 
the  different  oils  have  shown  that  the  thick 
heavy  oil  of  low  gravity  is  apt  to  irritate 
the  skins  of  animals  dipped  in  it,  sometimes 
producing  quite  serious  results,  while  the 
light  oil  is  more  bland,  and  not  liable  to  in- 
jure the  animals.  It  is  therefore,  import- 
ant that  only  the  light,  higher  gravity  oil 
should  be  used  for  dipping  purposes.  In  or- 
dering, the  kind  of  oil  should  be  distinctly 
specified  as  Beaumont  crude  petroleum  of 
22i®  to  24^®  Baum^,  containing  1^  to  1^ 
per  cent  sulphur;  and  that  40  per  cent 
will  distill  over  when  the  oil  is  heated 
to  a  temperature  of  200®  to  300®  Centi- 
grade." Plaintiffs  further  charge  that  they 
applied  to  defendants  for  oil  of  the  quality 
recommended  in  said  pamphlet,  for  the  pur- 
pose of  dipping  their  cattle,  ordered  about 


800  gallons  thereof,  and  later  procured  700 
gallons  of  the  liquid  from  defendants;  that 
they  did  not  know  the  quality  of  the  oil 
thus  received  by  them,  and  could  not  by  in- 
spection or  test  determine  that  fact,  but 
relied  on  the  Information  and  knowledge  of 
defendants;  that  defendants  did  not  order 
oil  according  to  the  directions  contained  in 
said  pamphlet,  and  failed  and  neglected  to 
furnish  oil  with  the  qualities  specified  in 
said  circular,  but  delivered  to  plaintiffs  oth- 
er oil  with  destructive  qualities;  and  that 
defendants  knew  plaintiffs  intended  to  ]ise 
said  liquid  for  dipping  their  cattle.  Plain- 
tiffs further  plead  that,  believing  the  oil 
they  received  from  defendants  contained  the 
qualities  named  in  said  pamphlet,  they 
dipped  their  cattle  in  the  liquid,  to  the  in- 
jury of  said  stock  and  their  own  damage. 
The  answer  contains  a  general  denial,  and 
an  allegation  that  the  oil  was  ordered  by 
defendants  at  plaintiffs'  request  and  in  ac- 


in  a  contract  for  the  sale  of  an  article  un- 
der its  patent  or  other  tradename,  there 
was  an  undertaking  that  the  article  de- 
livered should  be  of  the  kind  ordered,  but 
not  that  it  should  be  fit  for  any  particular 
purpose. 

In  view  of  the  rules  here  discussed,  it  is 
difficult  to  explain  the  decisions  in  the  two 
following  cases: 

In  Bamett  v.  Hagan,  18  Idaho,  104,  108 
Pac.  743,  it  appeared  that  the  defendants 
agreed  to  purchase  a  "No.  8  F.  &  B.  Victor 
safe,''  and  the  plaintiff  in  describing  such 
safe  told  the  defendants  that  it  was  a 
burglar  and  fire  proof  safe,  and  the  court, 
after  making  this  statement  of  facts,  useB 
the  following  language  (which  is  all  that 
it  did  say  in  reference  to  a.  warranty  of 
fitness)  ^  "This  amounted  to  an  implied 
warranty  that  the  safe  purchased  was  a 
fire  and  burglar  proof  safe,  as  such  term 
is  usually  applied,  and  that  the  safe  wns 
suitable  for  the  purpose  for  which  it  was 
purchased."  Further  on  in  the  opinion  the 
court  again  calls  the  warranty  that  the 
safe  was  burglar  and  fire  proof  an  implied 
warranty. 

The  conclusion  reached  in  American  Elec- 
tric Teleph.  Co.  v.  Emporia  Teleph.  Co.  83 
Kan.  64,  109  Pac.  780,  which  was  an  ac- 
tion to  recover  the  sale  price  of  certain 
telephones,  is  best  expressed  in  the  court's 
own  language:  "It  is  contended,  however, 
that  there  was  an  implied  warranty  that  the 
equipment  was  adapted  to  the  special  pur- 
poses for  which  it  was  purchased,  and  that 
this  had  been  broken.  The  appellee  was  a 
manufacturer,  but  the  sales  were  not  made 
by  sample,  nor  were  the  telephones  manu- 
factured specially  for  appellant.  On  the 
other  hand,  they  appear  to  have  been  made 


our  decisions,  the  sale  did  not  carry  an  im- 
plied warranty  that  the  articles  sold  should 
meet  the  purposes  or  expectation  of  the 
buyer." 

It  would  also  seem  to  be  a  rule  of  law 
that  if  the  buyer  has  an  opportunity  to  in- 
spect the  article,  no  implied  warranty  will 
arise.  Thus,  it  was  held  in  Colchord 
Machinery  Co.  v.  Loy-Wilson  Foundry  & 
Machinery  Co.  131  Mo.  App.  640,  110  S.  W. 
630,  that  in  the  sale  of  personal  property 
without  an  express  warranty,  wnce  the 
buyer  had  an  opportunity  to  inspect  the 
commodity,  and  trie  seller  is  guilty  of  no 
fraud,  and  is  neither  the  manufacturer  or 
grower  of  the  article  sold,  the  doctrine  of 
caveat  emptor  applies. 

Tliis  would  also  seem  to  be  the  governing 
principle  of  the  decision  reached  in  Thomp- 
son V.  Miser,  82  Ohio  St.  289,  92  N.  E. 
420,  in  which  it  was  held  that  there  was  no 
implied  warranty  that  a  stallion  was  rea- 
sonably fit  for  breeding  purposes,  though 
the  seller  knew  that  the  vendee  bought  the 
horse  for  that  purpose,  it  appearing  that 
the  seller  was  not  a  dealer,  and  the  buyer 
examined  the  horse  before  purchasing. 

«The  authorities  cited  in  the  various  notes 
referred  to  establish  the  proposition  of  law, 
also,  that,  as  between  one  dealer  and  an- 
other, there  is  no  implied  warranty  of  fit- 
ness for  human  consumption  of  the  arti- 
cles of  food  sold  for  the  purpose  of  resale 
to  the  buyer's  customers,  though  there  is 
an  implied  warranty  upon  the  sale  of  food 
direct  to  the  consumer;  and  the  first  part 
of  this  rule  finds  support  in  Kinch  v. 
Haynes.  58  Misc.  499,  111  N.  Y.  Supp.  618, 
in  which  it  was  held  that  upon  a  sale  of 
cows  by  a  farmer  to  a  butcher,  there  was 
no  implied  warranty  that  they  were  sound 


in  the  ordinary  course  of  business  of  the  |  and  free  from  disease  and  fit  for  human 
appellee  for  the  general  trade,  and,  under    food.  J.  A.  C. 
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cordance  with  their  instructions.     Tlie  re- 
ply is  a  general  denial. 

Alleged  errors  of  law  occurring  at  the 
trial,  und  errors  in  the  giving  and  refusing 
to  give  instructions,  are  assigned  and  ar- 
gued in  the  brief;  but  in  our  view  of  the 
case  it  will  be  unnecessary  to  discuss  those 
assignments  for  the  reason  that  the  plead- 
ings and  evidence  will  not  in  our  judgment 
sustain  a  verdict  for  plaintiffs.  The  ac- 
tion is  not  to  recover  for  the  difference  in 
value,  if  any  existed,  between  the  oil  or- 
dered and  that  delivered  to  plaintiffs,  nor 
are  defendants  charged  with  malice  or  fraud. 
The  word  "warranty"  does  not  appear  in 
the  pleadings;  but  from  a  statement  made 
in  the  district  court  by  plaintiffs'  counsel, 
we  conclude  that  the  purpose  of  the  suit 
is  to  recover  upon  an  implied  warranty*  that 
the  oil  was  reasonably  suitable  for  the  pur- 
poses for  which  plaintiffs  expected  to  use 
it.  Plaintiffs,  in  effect,  contend  that  a  sale 
by  description  carries  with  it  an  implied 
warranty  not  only  that  the  chattel  shall 
answer  to  the  specifications,  but  that  it  is 
suitable  for  the  purpose  for  which  it  is 
bought.  It  is  quite  generally  held  that, 
where  a  manufacturer  or  dealer  contracts 
to  supply  an  article  which  he  produces  or 
in  which  he  deals,  to  be  applied  to  a  par- 
ticular purpose,  so  that  the  buyer  neces- 
sarily trusts  to  the  judgment  or  skill  of 
the  vendor,  an  implied  warranty  exists  that 
the  goods  shall  be  reasonably  fit  for  the 
purposes  for  which  they  are  ordered.  Jones 
V.  Just,  L.  R.  3  Q.  B.  197,  202,  23  Eng.  Rul. 
Cas.  466;  Omaha  Coal,  Coke  &  Lime  Co.  v. 
Fay,  37  Neb.  68,  66  N.  W.  211.  But  where 
the  purchaser  specifies  the  qualities,  dimen- 
sions, or  characteristics  which  the  article  to 
be  supplied  shall  possess,  the  buyer  neces- 
sarily relies  upon  his  own  judgment  or 
knowledge,  and  not  upon  the  knowledge, 
judgment,  or  experience  of  the  seller.  Mil- 
waukee Boiler  Co.  v.  Duncan,  87  Wis.  120, 
41  Am.  St.  Rep.  33,  68  N.  W.  232. 

In  the  instant  case  the  oil  was  not  an 
article  manufactured  by  man,  but  a  product 
of  nature.  Plaintiffs  and  defendants  were 
in  equal  ignorance  concerning  the  constit- 
uents of  the  liquid.  Defendants  did  not 
profess  to  have  any  knowledge  of  the  sub- 
ject, and  plaintiffs  knew  that  defendants 
had  not  been  handling  crude  petroleum. 
Plaintiffs  and  defendants  alike  received 
their  information  from  the  government 
pamphlet.  The  circular  informed  the  read- 
er that  oil  secured  from  different  wells  in 
the  Beaumont  district  was  not  of  uniform 
quality.  Three  specifications  as  to  quality 
and  one  noncerning  locality  were  given  in 
the  pamphlet,  and  plainly  constituted  the 
matterb  of  description  entering  into  the 
purchase  and  sale  of  the  oil  in  question. 
31  L.R.A.(N.S.) 


The  oil  should  be  ordered  from  the  Beau- 
mont district.  Ihe  evidence  is  undisputed 
and  unquestioned  that  the  oil  came  from  the 
]>oaumont  district,  and  further  that  oil  of 
the  same  grade  had  been  sold  to  the  gov- 
ernment for  dipping  cattle.  As  to  quality 
the  government  recommended  oil  of  a  spe- 
cific gravity  of  from  22i**  to  24^*^  Bauni«, 
containing  li  to  1^  per  cent  of  sulphur, 
and  40  per  cent  of  the  oil  should  distill 
over  when  heated  to  a  temperature  of  300^ 
Centig^'ade.  Plaintiffs  caused  samples  of 
oil  from  their  dipping  tank  to  be  analyzed  by 
Messrs.  Sewell  and  Crowley,  and  specimens 
taken  from  defendants'  oil  tank  to  be  anal- 
yzed by  Mr.  Emery,  all  expert  chemists. 
Mr.  Sewell  testifies  that  the  specific  gravity 
of  the  oil  analyzed  by  him  was  20.8^  Baum6, 
40  per  cent  of  the  oil  distilled  over  at  a 
temperature  of  300**  Centigrade,  and  it  con- 
tained but  .50  per  cent  of  sulphur.  Mr. 
Crowley  testifies  that  the  specific  gravity  of 
the  oil  analyzed  by  him  was  21**  Baum4, 
37  per  cent  of  the  oil  distilled  over  at  a 
temperature  of  300**  Centigrade,  and  it  con- 
tained only  .25  per  cent  of  sulphur.  Mr. 
Emery  testifies  that  one  sample  of  the  oil 
analyzed  by  him  had  a  specific  gravity  of 
21.5**,  and  the  other  23**  Baum6,  40.6  per 
cent  of  one  sample,  and  40.5  per  cent  of 
the  other,  distilled  over  at  a  temperature 
of  300**  Centigrade.  One  sample  contained 
.58  per  cent,  and  the  other  .80  per  cent  of 
sulphur.  Mr.  Sewell  testifies  that  crude 
petroleum,  if  exposed  to  the  air,  will  evap- 
orate, that  thereby  volatile  elements  es- 
cape carrying  with  them  sulphur  contained 
in  the  oil,  and  that  partial  evaporation 
will  increase  the  specific  gravity  of  the 
remaining  oil. 

It  will  be  noticed  that  the  oil  taken  from 
defendants'  tank  conformed  in  density  to 
the  government  recommendations;  w^hereas, 
that  procured  from  plaintiffs'  open  dipping 
tank  was  .slightly  heavier  than  22^**  Baum#. 
Three  out  of  four  samples  answered  to  the 
distillation  test,  and  in  but  one  particular 
did  the  oil  fail  to  answer  the  specifications, 
a  lack  of  less  than  1  per  cent  of  sulphur. 
There  is  not  a  scintilla  of  evidence  in  the 
record  to  show  that  an  addition  of  1  per 
cent  or  any  other  quantity  of  sulphur  to 
the  oil  would  have  prevented  injury  to 
plaintiffs'  live  stock.  In  fact,  counsel  for 
plaintiffs  state  in  their  brief:  **It  was  not 
because  the  oil  was  heavier  and  contained 
less  sulphur  that  rendered  it  harmful  to 
plaintiffs'  cattle,  but  was  probably  due  to 
the  presence  of  excessive  quantities  of  cer* 
tain  caustics  therein,  such  as  carbolic  acid, 
which  probably  could  not  exist,  or  is  -nev- 
er found,  in  oil  of  the  description  containocl 
in  the  order,  which  produced  the  injury." 
The  difficulty   is,  there  is  nothing  in   the 
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record  to  support  the  argument.  The  anal- 
yses merely  indicate  that  the  oil  contains 
sulphur.  The  other  ingredients  are  not 
shown.  Defendants  did  not  undertake  to 
furnish  oil  free  from  such  caustics  as  may 
be  found  in  crude  petroleum.  Under  the 
circumstances  of  this  case,  when  defend- 
ants delivered  oil  answering  the  descrip- 
tion found  in  the  government  pamphlet, 
they  had  performed  their  undertaking,  and, 
if  the  liquid  did  not  come  up  to  the  speci- 
fications, it  was  incumbent  on  plaintiffs  to 
prove  that  the  imperfection  was  the  proxi- 
mate cause  of  the  injury  to  their  cattle. 
This  they  have  not  done,  nor  do  we  believe 
it  possible  for  them  to  do  so.  Verdicts 
and  findings  of  fact  must  rest  upon  evi- 
dence, and  not  mere  conjecture.  Neither 
a  court  nor  a  jury  ought  to  accept  an  ar- 
gument for  a  fact,  or  for  an  inference  log- 
ically to  be  drawn  from  facts  proved  in  the 
case.'  Leisenberg  v.  State,  60  Neb.  628,  84 
N.  W.  6,  14  Am.  Crim.  Rep.  193;  Babcock 
v.  Fitchburg  R.  Co.  140  N.  Y.  308,  35  N.  E. 
696. 

The  case  was  exhaustively  tried  in  the 
District  Court.  Plaintiffs  have  little,  if 
any,  just  cause  for  complaint,  if  it  is  con- 
ceded that  upon  any  phase  of  the  case  they 
might  recover,  and,  it  appearing  to  us  that 
upon  no  just  application  of  the  law  to  the 
facts  can  defendants  be  held  liable,  the 
judgment  of  the  District  Court  will  be  af- 
firmed, without  a  discussion  of  the  errors 
assigned. 


WISCONSIN  SUPREME  COURT. 

WARREN  C.  MAXCY,  Appt., 

V. 

CITY  OF  OSHKOSH  et  al.,  Respts. 

(144  Wis.  238,  128  N.  W.  899.) 

Trust  —  pnblio     charity   —   memorial 
school. 

1.  A  public  charitable  trust  is  created 
by  a  will  devising  property  to  trustees  with 
directions    to    erect    a    memorial    manuel 


training  school  to  be  perpetually  main- 
tained, and  after  the  building  is  erected, 
to  turn  the  property  over  to  a  municipal 
corporation,  the  unexpended  balance  of  the 
fund  to  be  used  for  the  maintenance  of  the 
school,  in  connection  with  tuition  fees,  with 
no  provision  for  reverter  in  case  of  diver- 
sion of  the  property. 

Mnnicipiil     corporation  —  administra- 
tion of  trust. 

2.  A  municipal  corporation  may  accept 
and  perpetually  administer  a  trust,  where 
the  donation  is  made  to  aid  some  public 
purpose,  charitable  in  its  nature,  which  it 
IS  the  legal  duty  of  the  municipality  to  sup- 
port and  provide  for. 

Same  —  technical     school  —  right     to 
maintain. 

3.  The  presence  in  a  will  providing  for 
the  establishment  of  a  memorial  training 
school,  of  a  direction  that  it  shall  teach  all 
things  of  mechanical  and  other  technical 
work,  and  of  language  indicating  tliat  it 
shall  be  an  institution  of  learning  and  bear 
a  memorial  name,  does  not  indicate  that  it 
is  of  a  class  that  a  municipal  corporation 
could  not  maintain  at  public  expense,  un- 
der authority  to  maintain  manual  training 
schools  for  the  benefit  of  pupils  of  school 
age,  where  the  will  also  provides  that  the 
schools  shall  teach  cooking,  sewing,  and 
domestic  economy  to  girls,  and  to  both  boys 
and  girls  such  things  as  are  usually' taught 
in  modern  manual  training  schools,  and 
such  things  as  time  develops  ought  to  be 
taught  in  such  schools. 

Same  —  compliance  with  will. 

4.  A  municipal  corporation  does  not  for- 
feit its  rights  under  a  will  bequeathing 
property  to  trustees  to  construct  a  memori- 
al school  building,  and  directing  that  when 
a  certain  amount  has  been  raised  by  the 
city,  the  property  shall  be  turned  over  to  the 
city,  the  balance  of  the  funds  to  be  mingled 
with  the  funds  so  raised  perpetually  to 
maintain  the  school,  by  the  fact  that  it  de- 
votes the  fund  raised  bv  it  to  the  construe- 
tion  of  the  building,  which  is  the  only  law- 
ful use  it  can  make  thereof,  leaving  the 
fund  of  testator  to  be  appropriated  to  its 
maintenance. 

Same  —  ugrreemcnt  for  perpetual  main- 
tenance. 

5.  Absence  of  positive  statutory  authority 
does   not  deprive   a  municipal   corporation 


Note.  —  No  other  cases  have  been  found, 
upon  the  question  involved  in  the  above 
case,  whether  a  municipal  corporation  may 
use  public  funds  for  the  maintenance  of  an 
industrial  or  technical  school. 

There  are  several  cases  which  may  shed 
some  light  upon  this  question,  but,  as  will 
be  noted,  they  are  not  strictly  in  point. 

A  case  of  this  nature  is  Cox  v.  Pitt 
County,  140  N.  C  684,  16  L.R.A.fN.S.) 
253,  60  S.  E.  516,  where  the  maintenance 
of  a  training  school  for  teachers  was  held 
to  be  within  the  scope  and  purpose  of  a 
county  government,  for  which  it  might  au- 
thorize the  issuance  of  bonds. 

In  State  ex  rel.  Atty.  Gen.  v.  Toledo,  23 
31  I.,R,A.(N,a) 


Ohio,  C.  C.  327,  where  money  and  property 
to  establish  an  institution  for  the  "promo- 
tion of  knowledge  in  the  arts  and  trades  and 
their  related  sciences,  by  means  of  lectures 
and  schools,  by  extensive  collections  of 
mineralogies!  or  other  cabinets  and  muse- 
ums that  relate  to  the  mechanic  arts,  and 
whatever  else  will  serve  to  furnish  artiste 
and  artisans  with  the  best  facilities  for  a 
high  culture  in  their  professions,"  had  been 
conveyed  in  trust  to  a  city,  it  was  recog- 
ized  that  the  city  might  properly  expend 
part  of  the  trust  funds  and  fund  secured  by 
taxation,  for  the  purpose  of  maintaining; 
and  conducting  a  so-called  polytechnic  school 
which   hacj  been   ad4ed  to  the  Qurricuiumj 
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having  power  to  maintain  a  system  of  pub- 
lic schools,  of  the  power  to  construct  a 
building  with  public  funds  and  bind  it- 
self forever  to  maintain  it,  to  secure  the 
benefit  of  a  fund  devised  to  aid  in  the  es- 
tablishment and  maintenance  of  such  a 
school. 

Will  —  coTiBtruction  to  uphold. 

6.  A  provision  in  a  will  devising  a  fund 
to  a  municipal  corporation  for  the  estab- 
lishment and  maintenance  of  a  manual 
training  school,  to  the  eO'cct  that  the  gift  is 
upon  the  express  condition  that  a  tuition  fee 
will  be  charged,  which,  with  the  income 
from  the  fund,  shall  be  sufficient  perpetually 
to  maintain  the  school,  will  be  construed 
as  meaning  that  the  fee  shall  be  cliarged 
those  pupils  who  are  not  entitled  to  attend 
the  public  schools  free  of  charge,  where  sucli 
construction  is  necessary  to  enable  the  mu- 
nicipality to  make  the  contribution  to  t)ie 
enterprise,  which,  under  the  will,  is  a  condi- 
tion to  the  taking  elTect  of  the  gift,  and  is 
necessary  to  its  success. 

Municipal  corporation  —  inducement  to 
act  —  validity. 

7.  The  rule  that  official  action  influenced 
by  a  money  inducement  is  void  does  not  ap- 
ply to  avoid  a  gift  to  a  municipal  corpora- 
tion of  a  fund  to  establish  and  maintain  a 
public  manual  training  school,  on  condi- 
tion that  the  municipality  contributes  a 
certain  amount  towards  the  enterprise,  and 
undertakes  perpetually  to  maintain  the 
school,  where  the  donor  could  reap  no  ma- 
terial benefit  from  its  establishment. 

oame   —    fund    for    scliool   building   — > 
adoption  of  plans. 

8.  The  adoption  of  plans  is  not  a  condi- 
tion precedent  to  the  raising  of  a  fund  for 
the  erection  of  a  school  building,  under  a 
charter  provision  that  no  such  building 
shall  be  constructed  until  the  plans  for  the 
same  have  been  adopted  and  approved  by 
the  board  of  education. 

Same  —  scliool     money  —  tender     to 
trustees  —  diversion. 

0.  Tlie  tender  of  a  fund  raised  by  the  sale 
of  municipal  bonds  to  the  trustees  empow- 
ered by  will  to  establish  a  manual  training 

since  the  subjects  of  study  therein  related  to 
the  objects  and  purposes  for  which  the 
school  was  founded. 

In  Hanscom  v.  Lowell,  165  Mass.  419,  43 
N.  E.  190,  where  it  was  sought  to  enjoin  a 
city  from  negotiating  a  loan  in  aid  of  a 
certain  textile  school,  the  court  said.  "The 
establishment  of  a  textile  school  in  a  large 
manufacturing  city  may  be  of  such  special 
and  direct  benefit  to  the  city  as  to  warrant 
the  appropriation  by  it,  under  legislative 
sanction,  of  a  sum  of  mr«iey  in  aid  of  the 
school,  although  persons  from  elsewhere  moy 
be  members  or  trustees  of  the  corporation, 
or  may  be  admitted  to  be  taught  therein. 
It  is  in  aid  of  manufactures,  which  the 
Constitution  .  .  .  enjoins  the  legislature 
to  encourage,  and  the  statute  .  .  .  falls 
within  the  doctrine  of  Merrick  v.  Amherst, 
12  Allen,  500,  infra,  and  is  constitutional." 
31  T.,j;,A.(N,S.) 


school,  and  turn  it  over  to  a  municipal  cor- 
poration upon  its  raising  a  certain  fund 
for  its  maintenance,  does  not  violate  a  pro- 
vision of  the  charter  requiring  school  money 
to  be  kept  in  a  separate  fund  and  disbursed 
only  on  the  orders  of  the  board  of  education, 
wliere  the  intention  is  to  expend  the  fund 
in  the  erection  of  the  building,  and  the  ten- 
der is  made  merely  as  a  form  to  comply 
with  the  provisions  of  the  will  and  render 
the  fund  established  by  it  available. 

Same  —  bond  issue  —  provision  for  pay- 
ment —  sufficiency. 

10.  A  provision  in  an  ordinance  authoriz- 
ing a  bond  issue  of  a  certain  amount,  for  a 
tax  levy  to  pay  the  principal  and  interest  on 
the  bonds  is  a  sufficient  compliance  with  a 
statute  requiring  a  provision  for  a  tax  to 
pay  the  principal  and  interest  within  twen- 
ty years,  where  the  bonds  are  to  bear  inter- 
est at  a  specified  per  cent,  since  the  amount 
of  the  tax  levy  is  capable  of  easy  calcula- 
tion, and  it  is  not  necessary  to  specify  the 
amount  to  be  raised  in  dollars  and  cents. 

Bonds  —  name  —  sufllciency. 

11.  A  heading  "manual  training  school 
bond"  of  a  certain  city  is  sufficient  as  a 
name  for  a  bond  issued  by  the  city  to  erect 
a  certain  memorial  school  of  that  character, 
to  comply  with  the  statute  requiring  bonds 
to  bear  "an  appropriate  name  indicating  the 
purpose  of  their  issue." 

Same   —   statutory    authority   —   equip 
scliool. 

12.  Bonds  to  ^rect,  construct,  and  "equip" 
a  school  are  authorized  by  statutory  power 
to  issue  them  to  erect,  construct,  and  "com- 
plete" schools. 

(December  6,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Winnebago  Coun- 
ty, and  from  an  order  refusing  a  tempo- 
rary injunction,  in  an  action  brought  to  re- 
strain defendants  from  issuing  bonds  for 
the  purpose  of  raising  a  certain  amount  to 
comply  with  the  terms  of  a  will,  for  the 
erection  and  maintenance  of  a  manual  train- 
ing school.     Affirmed. 

In  Merrick  v.  Amherst,  supra,  a  statute 
authorizing  a  town  to  raise  a  certain  sum  of 
money  to  aid  in  the  support  of  an  agricul- 
tural college  to  be  established  therein  was 
held  not  to  contravene  the  constitutional  lim- 
itation on  the  power  of  taxation  expressed 
by  the  words  "reasonable  and  proportional 
taxes,"  nor  a  section  of  the  Constitution 
providing  that  all  moneys  raised  by  taxa- 
tion in  the  towns  and  cities  for  the  support 
of  public  schools,  and  all  moneys  so  ap- 
propriated by  the  state,  shall  be  applied  to 
no  other  schools  than  those  conducted  ac- 
cording to  law,  undor  the  superintendence 
of  the  town  authorities. 

The  enforcement  of  general  bequest  for 
charity  or  religion  is  discussed  in  a  note  to 
Hadley  v.  Forsee,  14  L.R.A.(N.S.)    49. 

G.  V. 
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Statement  by  Barnes,  J.: 

On  December  31,  1007,  Helen  A.  Beach,  a 
resident  of  the  city  of  Oshkosh,  died  leaving 
a  will,  which  was  thereafter  duly  admitted 
to  probate.  The  twentieth  paragraph  of  such 
will  reads  as  follows:  ''It  was  the  desire  of 
my  husband,  Orville  Beach,  as  expressed  to 
me  in  the  later  years  of  his  life,  that,  after 
making  provision  for  his  relatives  and  those 
having  a  claim  upon  his  bounty,  the  remain- 
der of  his  property  should  be  given  to  the 
city  of  Oshkosh,  Wisconsin,  in  trust  for  the 
purpose  of  founding  an  institution  in  this 
city  in  which  the  coming  generations  might 
be  taught  sound  business  principles,  be  fitted 
for  manufacturing  and  business  careers  and 
domestic  duties.  On  or  about  the  25th  day 
of  August,  1900,  my  husband  began  the  prep- 
aration of  a  will,  but  owing  to  the  fact  that 
he  had  not  decided  upon  the  exact  form  of 
such  charity,  at  the  time  of  his  death  the 
same  instrument  was  uncompleted.  To  carry 
out  the  known  wishes  and  desires  of  iny  said 
husband,  I  give,  devise,  and  bequeath  to 
Charles  Schriber  and  George  Hilton,  of  the 
city  of  Oshkosh,  Wisconsin,  and  to  their 
successors  in  trust  all  the  rest,  residue,  and 
remainder  of  my  property,  real,  personal, 
and  mixed,  wheresoeve'  located,  to  have  and 
to  hold  the  same  in  trust  for  the  uses  and 
purposes  following,  to  wit-  Founding,  pre- 
paring, constructing,  and  maintaining  per- 
petually a  manual  training  school,  with  the 
appurtenances,  and  all  things  appertaining 
thereto,  and  the  necessary  buildings  and 
premises,  and  with  the  necessary  appurte- 
nances and  equipments,  in  the  city  of  Osh- 
kosh, Winnebago  county,  Wisconsin.  The 
object  of  the  school  is  to  be  the  teaching  of 
cooking,  sewing,  and  household  economy  to 
girls,  and  the  teaching  of  all  things  of  me- 
chanical and  other  technical  work  to  young 
men,  and  to  teach  to  both  girls  and  boys 
such  things  as  are  usually  taught  in  manual 
training  schools,  and  to  teach  such  things 
as  the  progress  of  time  develops  should  and 
ought  to  be  taught  in  a  manual  training 
school;  but  this  gift,  grant,  devise,  and  be- 
quest is  made  upon  the  express  condition 
that  within  three  (3)  years  after  my  de- 
cease the  said  city  of  Oshkosh,  the  citizens 
thereof,  or  other  persons  or  parties,  or  any 
or  either  or  all  thereof,  shall  raise,  grant, 
give,  and  donate  to  the  city  of  Oshkosh, 
Wisconsin,  for  the  purposes  aforesaid,  the 
sum  of  fifty  thousand  dollars  ($50,000)  ; 
when  said  sum  of  fiftv  thousand  dollars 
($50,000)  shall  be  so  raised  and  donated  as 
aforesaid  to  the  said  city  of  Oshkosh,  then 
nil  the  rest,  residue,  and  remainder  of  my 
estate,  of  every  name  and  nature,  so  given 
to  my  said  trustees,  together  with  all  ad- 
ditions thereto  and  increase  thereof,  shall 
be  conveyed,  assigned,  transferred,  and  set 
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over  absolutely,  by  my  said  trustees,  by 
necessary  and  proper  instrument  of  trans- 
fer, to  the  said  city  of  Oshkosh,  or  any  law- 
ful trustees  by  said  city  of  Oshkosh,  lawful- 
ly selected,  the  whole  of  such  fund  (except 
so  much  thereof  as  may  be  necessary  to  pur- 
chase a  suitable  site  and  to  erect  suitable 
buildings  for  such  manual  training  school), 
and  the  income  thereof,  shall  be  a  perpetual 
fund,  to  be  used  and  enjoyed  by  the  said 
city  of  Oshkosh  or  trustees  aforesaid,  per- 
petually, to  provide,  support,  and  maintain 
a  manual  training  school,  with  all  the  ap- 
purtenances and  equipment  appertaining 
thereto,  in  the  said  city  of  Oshkosh,  Wi scon- 
son.  This  gift,  grant,  devise,  and  bequest 
is  made  upon  the  further  express  condition 
that  the  said  school  shall  be  named  and  ])er- 
petually  known  as  the  'Orville  Beach  Me- 
morial Manual  Training  School  of  the  City 
of  Oshkosh,'  and  that  a  tuition  fee  shall  be 
charged,  which,  in  the  judgment  of  the  city 
of  Oshkosh,  or  trustees  appointed  by  the 
said  city  of  Oshkosh,  shall  be  sufficient,  to- 
gether with  the  income  of  the  aforesaid 
fund,  to  perpetually  properly  maintain  said 
school.  My  said  trustees  shall  forthwith, 
upon  my  decease,  convert  all  my  real  estate 
into  personal  property;  and  it  is  my  inten- 
tion that  for  the  purpose  of  the  construc- 
tion of  this  gift  and  donation,  all  of  my 
property  shall  be  deemed  in  law  personal 
property.  My  said  executors  are  hereby 
authorized  and  empowered  to  bargain, 
grant,  and  convey  any  and  all  real  estate 
that  I  may  own  at  the  time  of  my  decease, 
and  to  make,  execute,  and  acknowledge  the 
forms  of  conveyance  necessary  in  that  be- 
half, with  or  without  covenants  of  warran- 
ty. If  either  of  my  aforesaid  trustees  shall 
refuse  to  act,  resign,  die,  or  become  inca- 
pacitated to  act,  all  the  provisions,  rights, 
and  authority  hereby  conferred  and  imposed 
upon  my  trustees  shall  survive,  belong,  and 
be  imposed  upon  the  survivor  thereof,  with 
full  power  and  authority  in  the  premises.  If, 
by  refusal,  death,  resignation,  or  incapacity 
to  act,  there  shall  be  a  vacancy  as  to  all  of 
said  trustees,  or  none  to  act,  the  circuit 
court  of  Winnebago  county,  Wisconsin,  shall 
have  power  to  appoint  and  select  a  trustee 
or  trustees  to  follow,  carry  out,  and  execute 
the  aforesaid  provisions  of  this  will,  as 
aforesaid.  This  gift,  grant,  donation,  devise, 
and  bequest  shall  not  be  vitiated,  null,  or 
void,  because  the  said  city  of  Oshkosh,  Wis- 
consin, at  the  time  of  my  decease,  shall  not 
have  the  power  to  accept  or  carry  out  the 
said  donation,  if  it  shall  acquire  or  obtain 
such  power  within  three  years  after  my  de- 
cease, and  before  the  transfer  is  made  by 
said  trustees  of  said  property  and  the  in- 
come as  aforesaid.  The  said  city  of  Osh- 
kosh  shall  be   responsible   for  the  faithful 
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execution  of  said  trust  and  property,  pro- 
ceeds, fund,  and  income  hereby  donated,  and 
may,  if  deemed  advisable,  execute  and  carry 
out  the  same  by  trustees  legally  selected; 
but  the  city  of  Oshkosh  shall  be  responsible 
for  the  acts  of  said  trustees.  Before  my 
said  trustees  shall  so  transfer  said  property, 
])rocecds,  income,  and  increase  as  aforesaid, 
the  said  city  of  Oshkosh,  by  resolution  of 
ordinance  of  its  common  council,  by  a  vote 
of  a  majority  of  all  its  members,  shall 
accept  and  agree  faithfully  to  carry  out  and 
execute  the  conditions  hereof  and  of  said 
trust.  It  is  my  desire  that  said  manual 
training  school  building  shall  be  of  a  sub- 
stantial nature  and  character,  and  ahall  be 
constructed  of  Lake  Superior  brown  stone 
or  otlicr  stone  of  equal  quality.  My  said 
trustees  are  hereby  authorized  and  empow- 
ered during  said  three  years,-  or  until  said 
sum  of  Afty  thousand  dollars  ($50,000) 
shall  have  been  raised  and  donated  as  afore- 
said, to  invest  the  property  hereby  given 
them  in  trust  as  they  may  deem  best.  In 
case  of  failure  to  raise  the  sum  of  fifty  thou- 
sand dollars  ($50,000)  as  aforesaid,  within 
three  years,  then  in  that  case,  the  said 
property  and  the  whole  tliereof  is  to  be  paid, 
transferred,  and  assigned  absolutely  to  Clay- 
ton W.  Finch,  of  Port  Chester,  New  York, 
Charles  T.  Beach,  of  Sandy  Hill,  New  York, 
Charles  B.  Cole,  of  the  city  of  Oshkosh,  Wis- 
consin, Kathryn  Cool,  of  Saratoga  Springs, 
New  York,  and  Louis  B.  Thompson,  of  New 
York  city,  and  to  their  heirs  and  assigns 
absolutely  and  forever,  in  equal  shares,  to 
each  one  fifth   (1-6)  thereof." 

After  paying  the  debts  and  specific  lega- 
cies provided  for  in  the  will,  the  residue  of 
the  estate  to  be  devoted  to  the  purposes  pro- 
vided for  in  the  twentieth  paragraph  of  the 
will  amounts  to  between  $130,000  and  $135,- 
000.  The  common  council  of  the  city  of  Osh- 
kosh passed  a  resolution  accepting  the  gift 
and  the  terms  under  which  it  was  made,  and 
issued  and  sold  its  bonds  to  the  amount  of 
$50,000,  to  provide  the  necessary  funds  to 
make  the  gift  available  to  the  city.  The 
plaintiff  brings  this  action  as  a  taxpayer,  in 
his  own  behalf,  as  well  as  in  behalf  of  tax- 
payers generally,  to  restrain  the  city  of  Osh- 
kosh from  issuing  or  selling  bonds  to  make 
up  the  fund  of  $50,000,  provided  for  in  the 
will  of  Mrs.  Beach,  and  also  to  restrain  the 
city  from  using  the  proceeds  of  any  bonds 
that  might  be  sold  for  any  such  purpose. 
Application  was  made  to  the  court  for  a  pre- 
liminary injunction  restraining  the  defend- 
ant from  selling  or  negotiating  the  bonds 
until  the  suit  was  finally  determined.  The 
court  denied  relief  by  way  of  preliminary 
injunction.  The  case  was  tried  on  its 
merits,  and  judgment  was  rendered  in  favor 
of  the  defendants,  dismissing  the  complaint. 
31  L.R.A.(N.S.) 


From  such  judgment  and  from  the  order  re- 
fusing a  temporary  injunction,  the  plaintiff 
appeals. 

Mr.  IS.  31.  Smart,  with  Messrs.  C.  D. 
Jackson,  J.  C.  Thompson,  and  A.  £• 
Tlionipson,  for  appellant: 

The  city  of  Oshkosh  has  no  power  either 
to  issue  bonds  or  to  expend  the  public 
moneys  in  its  hands,  for  the  foundation, 
maintenance,  or  support  of  the  "institution*' 
provided  for  in  the  Beach  will. 

State  ex  rel.  Com  stock  v.  Joint  School 
Dist.  No.  1,  65  Wis.  631,  27  N.  W.  829,  66 
Am.  Rep.  653;  State  ex  rel.  Weiss  v.  Dis- 
trict Board,  76  Wis.  177,  20  Am.  St.  Rep. 
41,  44  N.  W.  067;  Curtis  v.  Whipple,  24 
Wis.  350,  1  Am.  Rep.  187;  State  ex  rel. 
Board  of  Education  v.  Haben,  22  Wis.  660; 
Board  of  Education  v.  Dick,  70  Kan.  434, 
78  Pac.  812;  Board  of  Education  v.  Welch, 
51  Kan.  792,  33  Pac.  654;  Whitlock  v. 
State,  30  Neb.  815,  47  N.  W.  284;  Young  r. 
Fountain  Inn  Graded  School,  64  S.  C.  331, 
41  S.  E.  824;  Irvin  v.  Gregory,  86  Ga.  605, 
13  S.  E.  120. 

No  tuition  fees  can  be  required  for  in- 
struction  in  the  public  schools. 

24  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  24; 
People  V.  Moore,  240  III.  408,  88  N.  E.  979. 

The  city  cannot  accept  or  agree  to  carry 
out  these  conditions,  and  therefore  cannot 
raise  or  pay  out  money  for  such  purposes. 

Gale  V.  Kalamazoo,  23  Mich.  344,  9  Am. 
Rep.  80;  State  ex  rel.  Ginn  v.  Wilson,  121 
Wis.  523,  99  N.  W.  336;  Kendall  v.  Frey, 
74  Wis.  26,  17  Am,  St.  Rep.  118,  42  N.  W. 
466 ;  State  ex  rel.  Wildman  v.  Kidd,  63  Wis. 
337,  23  N.  W.  703;  Gillam  v.  Normal 
Schools,  88  Wis.  7,  24  L.R.A.  336,  58  N.  W. 
1042;  LeFeber  v.  West  Allis,  119  Wis.  6C8, 
100  Am.  St.  Rep.  917,  97  N.  W.  203;  Ed- 
wards  v.  Goldsboro,  141  N.  C.  60,  4  L.R,A. 
(N.S.)  689,  53  S.  E.  652,  8  A.  &  E.  Ann. 
Cas.  479;  Colburn  v.  El  Paso  County,  15 
Colo.  App.  90,  61  Pac.  241 ;  Glenn  v.  Moore 
County,  139  N.  C.  412,  62  S.  E.  58;  SUtc 
ex  rel.  St.  Paul  v.  Minnesota  Transfer  R. 
Co.  80  Minn.  108,  60  L.R.A.  650,  83  N.  W. 
32  J  Wabash  R.  Co.  v.  Defiance,  167  U.  S. 
8,  42  L  ed  87,  17  Sup  Ct  Rep  748;  State  ex 
rel.  Townaend  v.  Park  Comrs.  100  Minn. 
150,  9  L.R.A.(N.S.)  1045,  110  N.  W.  1121; 
Grand  Rapids  v.  Grand  Rapids  &  I.  R.  Co. 
66  Mich.  42,  33  N.  W.  15;  Penley  v.  Auburn, 
85  Me.  278,  21  L.R.A.  057,  27  Atl.  158; 
Leggett  V.  Detroit,  137  Mich.  247.  100  N. 
W.  566;  Thompson  v.  Schenectady  R.  Co. 
65  C.  C.  A.  325,  131  Fed.  577;  Nashville  v. 
Sutherland,  92  Tenn.  335,  19  L.R.A.  619, 
36  Am.  St.  Rep.  88,  21  S.  W.  674;  Hamilton 
V.  Shelbyville,  6  Ind.  App.  538,  33  N.  E. 
1007. 

Any  offer  made  for  the  purpose  of  indu- 
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cing  public  officers  to  adopt  a  certain  course 
of  action,  or  to  spend  public  moneys,  or  to 
exercise  their  governmental  powers,  is  con- 
trary to  public  policy. 

Shelby  v.  Miller,  ]]4  Wis.  GOO,  91  N.  W. 
80;  State  ex  rel.  Wildman  v.  Kidd,  03  Wis. 
337,  23  N.  W,  703;  McMillan  v.  Fond  du 
Lac,  139  Wis.  307,  120  N.  W.  240;  State 
ex  rel.  Newell  v.  Purdy,  30  Wis.  215,  17 
Am.  Rep.  485;  State  ex  rel.  Dithmar  v.  Bun- 
nell, 131  Wis.  198,  110  N.  W^  177,  11  A.  & 
E.  Ann.  Cas.  600;  Sharpe  y.  Hasey,  141 
Wis.  70,  123  N.  W.  047;  P:dwards  v.  Golds- 
boro,  141  N.  C.  00,  4  L.R.A.(N.S.)  589, 
53  S.  E.  052,  8  A.  &  E.  Ann.  Cas.  479;  Com. 
V.  Sawin,  2  Pick.  547;  Smith  v.  Conway,  17 
N.  H.  580;  Dudley  v.  Butler,  10  N.  H.  281; 
Dudley  v.  Cilley,  5  N.  H.  558;  Fuller  v. 
Dame,  18  Pick.  472;  Holladay  v.  Patterson, 
5  Or.  181. 

The  city  has  no  power  to  invest  the  tax- 
payers* money  in  any  perpetual  enterprise. 

State  ex  rel.  Wildman  v.  Kidd,  03  Wis. 
337,  23  N.  W.  703;  Kendall  v.  Frey,  74 
Wis.  20,  17  Am..  St.  Rep.  118,  42  N.  W. 
400;  Gillan  v.  Normal  Schools,  88  Wis.  7, 
24  L.R.A.  330,  58  N.  W.  1042;  LeFeber  v. 
West  Allis,  119  Wis.  008,  100  Am.  St.  Rep. 
917,  97  N.  W.-203;  State  ex  rel.  Ginn  v. 
Wilson,  121  Wis.  523,  99  N.  W.  330;  Gale 
V.  Kalamazoo,  23  Mich.  344,  9  Am.  Rep.  80; 
Edwards  v.  Goldsboro,  141  N.  C.  00,  4 
L.R.A.(N.S.)  589,  53  S.  E.  052,  8  A.  & 
E.  Ann.  Cas.  479:  Colburn  v.  El  Paso  Coun- 
ty, 15  Colo.  App.  90,  01  Pac.  241 ;  State  ex 
rel.  Townsend  v.  Park  Comrs.  100  Minn.  150, 
9  L.R.A.(N.S.)  1045,  110  N.  W.  1121; 
Whitcomb  v.  Boston,  192  Mass.  211,  78 
N.  E.  407;  Mott  v.  Pennsylvania  R.  Co.  30 
Pa.  9,  72  Am.  Dec.  004;  Cooley,  Const.  Lim. 
7th  ed.  p.  295. 

On  reargument. 

Neither  the  donor,  trustee,  nor  the  public 
acting  through  the  legislature,  can  change 
the  form  or  nature  of  the  trust. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  910; 
Tharp  v.  Fleming,  1  Houst.  (Del.)  580; 
Cary  Library  v.  Bliss,  151  Mass.  304,  7 
L.R.A.  705,  25  N.  E.  92;  Greenville  v. 
Mason,  53  N.  H.  515;  5  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  921;  Christ  Church  v.  Do- 
nations for  Church  Purposes,  07  Conn.  554, 
35  Atl.  552;  Langdon  v.  Congregational 
Soc.  12  Conn.  113;  Storrs  Agri.  School  v. 
Whitney,  54  Conn.  342,  8  Atl.  141. 

If  for  any  reason  a  condition  precedent 
is  or  becomes  impossible  of  performance, 
no  estate  vests. 

.  Merrill  v.  Wisconsin  Female  College,  74 
Wis.  417,  43  N.  W.  104;  Stark  v.  Conde, 
100  Wis.  033,  70  N.  W.  000;  0  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  500;  Re  Fair,  132  Cal. 
523,  84  Am.  St.  Rep.  70,  00  Pac.  442,  04 
Pac.  1000;  Re  Walkerly,  108  Cal.  050,  49 
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Am.  St.  Rep.  97,  41  Pac.  772;  OlTearn  v. 
O'Hearn,  114  Wis.  428,  58  L.R.A.  105,  90 
N.  W.  450;  Tweddell  v.  New  York  L.  Ins. 
&  T.  Co.  49  App.  Div.  258,  03  N.  Y.  Supp. 
309,  affirmed  in  100  N.  Y.  008,  59  N.  E. 
1131;  Eldred  v.  Meek,  183  111.  20,  75  Am. 
St.  Rep.  80,  55  N.  E.  530;  Andrews  v. 
Lincoln,  95  Me.  541,  50  L.R.A.  103,  50  Atl. 
898;  Lawrence  v.  Smith,  103  111.  149,  45 
N.  E.  259;  Gerber's  Estate,  190  Pa.  300, 
40  Atl.  497;  30  Am.  &  Eng.  Enc.  Law,  p. 
003;  Bradbury  y.  Jackson,  97  Me.  449,  54 
Atl.  1008;  Brookhouse  v.  Pray,  92  Minn. 
448,  100  N.  W.  236;  Burroughs  v.  Jamie- 
son,  02  N.  J.  Eq.  051,  53  Atl.  088;  Brasher 
v.  Marsh,  15  Ohio  St.  108;  Still  v.  Spear,  45 
Pa.  170;  Tebbs  v.  Duval,  17  Gratt.  349; 
p]mory  k  H.  College  v.  Shoemaker  College, 
92  Va.  320,  23  S.  E.  706;  Holmes  v.  Walter, 
118  Wis.  409,  02  L.R.A.  980,  95  N.  W. 
380. 

Messrs.  Fred  Bellinger,   George   Hil- 
ton, and  Charles  Barber  for  respondents. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  questions   presented   on   this   appeal 
are  numerous  and  important,  and  some  of 
them    are    fraught    with    difficulties.      The 
briefs  filed  with  us  contain  over  550  pag^s 
of  printed  matter.  Two  days  were  consumed 
on  the  argument,  and  on  a  reargument  of 
tlie   case   which   was   ordered;    and,   if  the 
court  is  not  sufficiently  informed  to  reach  a 
correct  conclusion,  it  is  not  the  fault  of  the 
counsel  in  the     case,  who,  from  their  re- 
spective   standpoints,    have    displayed    con- 
niendable  diligence  and  learning  in  present- 
ing to  the  court  the  facts  and  the  law  in- 
volved.    The   appellant   contends   that   the 
judgment  and  order  appealed  from  should 
be  reversed  on  the  following  grounds.     (1) 
The   will   created   a   charitable   trust,    and 
must   be   consti-ued   with   reference    to   the 
duties,  obligations,  and  liabilities  surround- 
ing such  trust  and  imposed  on  the  trustees 
thereof,  and  the  city  could  not  act  as  trus- 
tee of  the  trust  attempted  to  be  created. 
(2)   The  will  did  not  contemplate  the  erec- 
tion of  such  a  school  building  and  the  main- 
tenance of  such  a  school  as  the  city  of  Osh- 
kosh    was   authorized  by    law   to   build   or 
maintain,  and  therefore  the  taxpayers  could 
not  be  compelled  to  contribute  any  part  of 
the  fund  provided  for  by  the  will.     (3)  The 
city  of  Oshkosh  had  no  power  to  enter  into 
an  agreement  to  permanently  maintain  the 
school  or  to  perpetually  carry  out  the  terms 
of  the  trust.     (4)  It  is  beyond  the  power  of 
the  city  of  Oshkosh  to  raise  money  by  taxa- 
tion for  the  purpose  of  creating  a  fund  out 
of  the  earnings  of  which  the  school  will  in 
the  future  be  supported  in   part  at  least. 
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(6)  The  will  required  the  exaction  of  a  tui- 
tion fee  from  pupils  attending  the  school, 
and  the  city  has  no  legal  authority  to  raise 
money  by  taxation  to  support  such  a  school. 
(6)  The  trust  created  is  void  on  the  ground 
of  public  policy.  (7)  The  bonds  involved 
in  this  suit  are  illegal  for  the  following  ad- 
ditional reasons:  (a)  Because  no  plans 
for  the  school  building  had  been  prepared 
and  submitted  to  the  board  of  education 
and  approved  by  that  board,  as  required  by 
the  city  charter,  before  the  bonds  were 
voted;  (b)  because  the  city  charter  requires 
the  city  treasurer  to  keep  all  moneys  raised 
for  school  purposes  in  a  separate  fund,  and 
to  disburse  the  same  on  the  order  of  the 
board  of  education,  while  it  was  not  intend- 
ed that  the  money  received  from  the  sale  of 
these  bonds  should  be  so  kept  or  so  dis- 
bursed; (c)  because  no  legal  tax  levy  was 
made  by  the  common  council  to  meet  the 
interest  on  the  bonds  as  it  fell  due;  (d) 
because  the  bonds  are  not  appropriately 
named  to  indicate  the  purpose  for  which 
they  were  issued;  (e)  because  the  bonds 
were  voted  for  constructing  and  equipping 
a  manual  training  school,  and  the  council 
had  no  authority  to  vote  bonds  for  the 
purpose  of  equipping  a  school  building. 

1.  The  first  question  to  be  determined  is 
the  nature  of  the  bequest.  The  plaintiff  con- 
tends that  it  was  the  intention  of  the  testa- 
trix to  create  a  charitable  trust.  The  de- 
fendant maintains  that  it  was  the  intention 
of  Mrs.  Beach  to  place  the  absolute  title  of 
lier  property  in  the  city,  when  certain  con- 
ditions were  complied  with,  unfettered  by 
any  trust,  and  that,  in  the  event  of  a  diver- 
sion of  the  fund,  any  person  in  interest 
might  proceed  to  secure  appropriate  redress 
in  the  courts  as  for  a  condition  broken.  In 
support  of  tliis  view,  the  case  of  Dan  forth 
V.  Oshkosh,  119  Wis.  202,  97  N.  W.  258,  is 
cited,  as  well  as  other  cases.  If  this  view 
bo  correct,  it  eliminates  some  difficulties 
that  arise  in  case  it  be  held  that  a  charit- 
able trust  is  created. 

The  will  before  us  follows  quite  closely 
the  provisions  of  the  will  of  Mrs.  Harris,  in- 
volved in  the  Danforth  Case,  in  so  far  as  the 
creation  of  a  trust  is  concerned.  The  only 
material  difference  between  the  provisions 
of  the  two  wills  in  this  regard  is  found  in 
the  clause  of  the  will  of  Mrs.  Harris  which 
provides  that,  in  case  of  a  diversion  of  the 
property  or  fund  donated,  to  any  purpose 
other  than  that  contemplated  by  the  will, 
there  should  be  a  reversion  to  the  heirs  of 
the  testatrix  and  those  of  her  deceased  hus- 
band. The  court  reached  the  conclusion  that 
no  trust  was  created,  and  that  the  title 
passed  charged  only  with  a  condition  subse- 
quent. In  the  will  of  Mrs.  Beach  there  is  no 
express  provision  for  a  reverter  in  the  event 
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of  a  diversion  of  the  fund,  and  none  can  be 
implied  under  the  law  of  this  state.  Strong 
V.  Doty,  32  Wis.  381;  Thorndike  v.  Mil- 
waukee Auditorium  Co.  143  Wis.  1,  12,  126 
N.  W.  881. 

There  are  many  provisions  in  the  will  un- 
der consideration  which  indicate  an  inten- 
tion on  the  part  of  the  testatrix  to  create  a 
public  charitable  trust.     It  recites  that   it 
was  the  intention  of  the  husband  of  the  tes- 
tatrix that  the  property  bequeathed  should 
be  given  to  the  city  of  Oshkosh  in  trust,  and 
that  the  will  was  made  for  the  purpose  of 
carrying  out  such  intention.  The  property  is 
given  to  the  trustees  named  in  the  will  to  be 
held  in  trust  for  the  purpose  of  building  and 
perpetually  maintaining  a  manual  training 
school.    The  balance  left  after  the  building 
was  built  and  equipped  was  to  constitute  a 
perpetual  fund  to  be  used  by  the  city  in 
maintaining  the  school.    Tlie  school  was  to 
be  perpetually  known  as  the  "Orville  Beach 
Memorial  Manual  Training  School."     Tui- 
tion fees  in  a  sufficient  amount  should  be 
exacted,  which,  added  to  the  income  from 
the  fund,  would   perpetually  maintain  the 
school.    There  is  no  provision  for  a  reverter 
in  case  of  a  violation  of  any  or  all  of  these 
provisions.    It  seems  highly  improbable  that 
the  testatrix  had  in  mind  the  giving  of  this 
splendid  donation   in  such  a  way   that  it 
might  be  dissipated  or  disposed  of  for  any 
purpose  which  the  city  saw  fit,  as  soon  as  it 
came  into  possession  of  the  property.    It  is 
likewise  improbable  that  the  donation  would 
have  been  made  had  the  donor  understood 
that  any  such  result  could  legally  follow. 
Persons  making  wills  are  not  obliged  to  do- 
nate money  to  charitable  uses.    When  they 
do,   they   have   the   right   to   devote   it   to 
any  legitimate  charity  they  see  fit,  and  to 
generally    prescribe    the    conditions    under 
which  the  donation  is  made.     When  those 
conditions  are  accepted,  there  is  a  binding 
obligation  that  may  be  enforced  through  the 
courts.    2  Perry,  Tr.  §  733,  and  cases  cited. 
No  great  amount  of  formality  in  the  use  of 
language  is  necessary  in  order  to  create  a 
public  charitable  trust.    The  courts  look  to 
the  purpose  for  which  the  gift  was  made. 
In  order  to  create  such  a  trust,  there  must 
be  some  public  benefit  open  to  a  vague  and 
indefinite  number  of  persons,  until  they  are 
selected  or  appointed  to  be  the  particular 
beneficiaries  of  the  trust  for  the  time  being. 
2  Perry,  Tr.  §§  687,  710;  Dodge  v.  Williams, 
46  Wis.  97,  98,  1  N.  W.  92,  60  N.  W.  1103; 
Harrington  v.  Pier,  105  Wis.  485,  505,  514, 
50   L.R.A.   307,   76   Am.   St.    Rep.   924,    82 
N.  W.  345;   Sawtelle  v.  Witham,  94  Wis. 
412,  69  N.  W.  72.     Gifts  to  institutions  of 
learning  and  for  educational  purposes  are 
almost  invariably  held  to  be  gifts  for  chari- 
table  purposes.     2   Perry,   Tr.   §  700,  and 
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cases  cited;  Dodge  v.  WilliamB,  46  Wis.  97, 
98,  1  N.  W.  92,  60  N.  W.  1103.  So  we  con- 
clude here  that  it  was  the  intention  of  the 
testatrix  to  create  a  charitable  trust,  pub- 
lic in  its  character,  and  that  the  will  niust 
stand  or  fall  on  such  interpretation  of  its 
terms. 

That  a  city  may  become  the  trustee  of  a 
charitable  trust,  where  the  donation  is  made 
to  aid  some  public  purpose  charitable  in  its 
nature,  which  it  is  the  legal  duty  of  the  city 
to  support  and  provide  for,  does  not  admit 
of  doubt.  When  the  trust  is  accepted,  the 
city  assumes  the  same  obligations  and  be- 
comes amenable  to  the  same  regulations 
that  apply  to  other  trustees  of  such  trusts, 
and  among  them  is  the  obligation  to  per- 
petually administer  the  charitable  fund  in 
accordance  with  the  expressed  wish  of  the 
testator.  Thorndike  v.  Milwaukee  Auditor- 
iiun  Co.  143  Wis.  1,  126  N.  W.  881;  Beur- 
haus  V.  Cole,  94  Wis.  617,  69  N.  W.  086; 
Philadelphia  v.  Girard,  45  Pa.  25,  84  Am. 
Dec.  470;  Vidal  v.  Philadelphia,  2  How. 
180,  190,  11  L.  ed.  227,  231;  McDonogh  v. 
Murdoch,  15  How.  367,  14  L.  ed.  732;  Webb 
V.  Neal,  5  Allen,  675;  Mclntire  Poor  School 
V.  Zanesville  Canal  &  Mfg.  Co.  9  Ohio,  217, 
34  Am.  Dec.  436;  Sutton  y.  Cole,  3  Pick. 
232;  Commissioners  of  St.  Peter's  Parish  v. 
McPherson,  1  Speers,  L.  218;  Governor  v. 
Gridley,  Walk.  (Miss.)  328;  Carmichael  v. 
School  Lands,  3  How.  (Miss.)  84;  Phillips 
V.  Harrow,  93  Iowa,  92,  61  N.  W.  434; 
Quincy  v.  Atty.  Gen.  160  Mass.  431,  35  N. 
£.  1066;  Chambers  v.  St.  Louis,  29  Mo. 
643;  Delaney  v.  Salina,  34  Kan.  532,  9  Pac. 
271;  Maynard  v.  Woodard,  36  Mich.  423;  2 
Dill.  Mun.  Corp.  4th  ed.  §  667;  Higginson 
V.  Turner,  171  Mass.  586,  51  N.  E.  172.  In 
so  far  as  the  will  before  us  enjoins  on  the 
city  the  duty  of  perpetual  maintenance,  it 
imposes  no  obligation  which  the  law  would 
not  impose  had  the  will  been  silent  on  the 
subject,  if  a  charitable  trust  otherwise  valid 
has  been  created.  Such  being  the  case,  re- 
quirement is  innocuous,  and  cannot  affect 
the  validity  of  the  will.  Sheldon  v.  Stock- 
bridge,  67  Vt.  299,  31  Atl.  414. 

2.  Having  reached  the  conclusion  that  a 
charitable  trust  was  intended  to  be  created, 
we  now  come  to  a  consideration  of  the  spe- 
cific clauses  of  the  will,  which  it  is  asserted 
render  it  impossible  to  carry  out  the  scheme 
of  the  testatrix.  In  the  first  place,  it  is 
urged  that  the  will  contemplates  the  found- 
ing of  such  a  school  or  institution  of  learn- 
ing as  the  city  of  Oshkosh  has  no  power  to 
maintain,  and  therefore  it  cannot  raise  mon- 
ey by  taxation  to  aid  in  the  enterprise.  In 
this  connection,  it  may  as  well  be  said  now 
as  later  that  it  is  the  opinion  of  the  court 
that,  unless  the  city  has  the  right  to  main- 
tain such  a  school  as  is  provided  for,  as  part 
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of  its  general  system  of  education,  it  has  no 
right  to  vote  the  bonds  involved  in  this  suit. 
Section  496b,  Stat.  1898,  provides  that  "any 
board  having  charge  of  a  free  high  school, 
or  of  a  high  school  having  a  course  of  study 
equivalent  to  the  course  or  courses  pre- 
scribed by  the  state  superintendent  for  rfuch 
schools,  may  establish  and  maintain  a  de- 
partment of  manual  training  in  connection 
with  the  school  under  its  management." 
This  statute  was  amended  by  chapter  603, 
Laws  1907,  so  as  to  permit  manual  training 
to  be  taught  to  the  pupils  in  "the  three  up- 
per grades  next  below  the  high  school."  The 
charter  of  the  city  of  Oshkosh  (chapter  11,  § 
4)  is  broader  in  its  terms  than  is  the  gener- 
al law.  It  authori  -es  the  board  of  education 
"to  establish  and  organize  such  high  schools, 
and  so  many  district  schools  and  branches  of 
the  same,  primary  schools,  night  schools, 
schools  of  manual  training,  and  kindergart- 
ens as  they  may  deem  expedient."  This  pro- 
vision was  enacted  in  1891.  Laws  1891, 
chap.  59,  subc.  11,  §  4.  Under  this  provision 
it  is  clear  that  the  city  has  the  power  to 
erect  one  or  more  buildings  to  be  used  ex- 
clusively for  the  purpose  of  teaching  manual 
training,  and  that  the  city  may  maintain 
such  a  school  for  the  benefit  of  all  pupils 
of  school  age,  as  well  as  for  the  benefit  of 
all  persons  whom  it  may  have  the  right  to 
admit  to  any  of  its  public  schools.  As  a 
matter  of  fact,  the  city,  acting  under  its 
charter,  has  provided  instruction  in  manual 
training  to  all  pupils  attending  its  public 
schools,  at  an  expense  of  $5,000  or  $6,000 
per  year.  For  a  time  it  afforded  such  in- 
struction to  children  who  attended  the  pa- 
rochial schools  of  the  city,  such  instruction 
heing  given  in  the  public  schools  however. 
Tlie  practice  was  discontinued  for  lack  of 
accomm  odations. 

It  is  apparent  that  the  term  "manual 
training''  may  have  a  broad  significance,  or 
it  may  be  correctly  applied  to  instruction  in 
a  very  few  simple  things.  Neither  the  gen- 
eral statute  nor  the  charter  of  the  defend- 
ant undertakes  to  say  how  little  or  how 
much  may  or  must  be  taught  on  the  subject. 
This  is  wisely  left  to  the  discretion  of  the 
school  authorities,  and,  this  being  so.  we 
would  expect  to  find  a  wide  variance  in  the 
kind  of  instruction  given,  and  the  extent  to 
which  it  is  carried  on,  in  the  various  schools 
in  the  state  in  which  the  subject  is  taught. 
Indeed,  it  may  be  wise  administration  to 
direct  the  activities  of  the  boys  along  dif- 
ferent lines  in  a  school  located  in  a  factory 
district,  from  those  which  might  be  pur- 
sued in  a  school  surrounded  by  different 
environments.  The  matter  of  teaching  man- 
ual training  in  the  public  schools  of  this 
country  is  comparatively  new,  and  seems 
to  embrace  some  of  the  ideas  of  the  trade 
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school,  which  has  accomplished  much  ii) 
some  European  countries.  Tlic  idea  is 
presently  in  a  state  of  evolution,  with  large 
possibilities  before  it.  It  has  been  carried 
on  in  some  portions  of  the  country  for  forty 
years,  and  in  some  of  the  schools  of  this 
state  for  about  twenty-five  years;  and  the 
number  of  schools  giving  instruction  in  it 
is  gradually  increasing.  So  that  the  inno- 
vation cannot  be  called  a  fad,  and  therefore 
liable  to  be  discontinued.  Manual  training 
has  been  taught  in  the  Oshkosh  schools  for 
thirteen  years.  It  would  seem  to  be  a  very 
practical  and  useful  course  of  instruction, 
at  least  as  much  so  as  many  branches  of  ed- 
ucation that  are  taught  in  our  common 
schools. 

It  new  behooves  us  to  ascertain  whether 
the  school  provided  for  by  Mrs.  Beach  is 
such  a  school  as  the  city  of  Oshkosh  has 
the  right  to  maintain  at  public  expenses 
1  here  is  some  broad  general  language  used 
in  reference  to  the  character  of  the  school 
which  s\\e  had  in  mind.  She  says  it  was  the 
])urposo  of  her  husband  to  found  an  institu- 
tion wherein  sound  business  principles 
might  be  taught,  and  where  pupils  might  be 
fitted  for  manufacturing  business  and  ca- 
reers. To  carry  out  the  wishes  of  her  hus- 
band, she  makes  the  donation  for  the  pur- 
pose of  preparing,  constructing,  and  main- 
taining a  manual  training  school.  She  says 
that  the  object  of  such  school  shall  be  to 
t<'ach  cooking,  sewing,  and  domestic  econ- 
omy to  girls,  and  "all  things  of  mechanical 
and  other  technical  work  to  young  men,  and 
to  teach  to  both  girls  and  boys  such  things 
as  are  usually  taught  in  modern  manual 
training  schools,  and  to  teach  such  things 
as  the  progress  of  time  develops  ought  to 
be  taught  in  a  manual  training  school." 
If  the  words  "all  things  of  mechanical  or 
other  technical  work"  be  segregated  from 
the  rest  of  the  sentence  in  which  they  are 
used,  they  might  be  interpreted  aa  indi- 
cating an  intent  on  the  part  of  the  testatrix 
to  found  a  school  at  which  civil,  mechanical, 
electrical,  and  mining  engineering  would  be 
taught,  as  well  as  other  technical  subjects 
in  which  instruction  is  given  only  in  our 
higher  institutions  of  learning,  and  which 
cannot  be  successfully  taught  without  a 
large  outlay  for  equipment,  and  cannot  be 
profitable  taught  to  students  of  immature 
years,  or  to  those  not  having  the  equivalent 
of  a  high  school  education.  We  do  not 
think  that  this  is  the  kind  of  a  school  the 
testatrix  had  in  mind.  She  wanted  a  school 
at  which  all  should  be  permitted  to  attend 
and  to  derive  benefit  from,  and  where  the 
many  could  be  fitted  for  "manufacturing 
and  business  careers,"  rather  thon  that  the 
few  should  bocome  experts  along  technical 
lines.  We  nnist  assume  that  when  she 
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speaks  of  a  manual  training  school  she 
lefers  to  such  a  school  as  the  term  ordi- 
narily implies.  She  has  herself  designated 
the  institution  as  a  "manual  training 
school,"  and  said  that  such  things  should  be 
taught  there  as  arc  usually  taught  in  such 
schools,  and  that  the  school  should  keep 
pace  with  the  development  and  enlarge- 
ment of  the  course  of  instruction  in  such 
schools.  Reading  the  entire  paragraph,  we 
think  that  the  words  "all  things  of  me- 
chanical and  other  technical  work"  were 
intended  to  refer  to  such  things  as  were 
being  taught  or  might  properly  be  taught 
in  a  modern  manual  training  school 
maintained  at  public  expense.  We  do  not 
think  any  particular  signiiicance  can  be 
attached  to  the  fact  that  the  testatrix 
speaks  of  the  intent  of  her  husband  to  found 
an  "institution"  of  learning,  or  that  it  is 
to  be  named  the  "Orville  Beach  Memorial 
Manual  Training  School."  A  separate  build- 
ing was  contemplated  by  the  will.  The  city 
has  a  right  to  construct  and  maintain  such 
a  building,  and  to  devote  it  exclusively  to 
manual  training.  When  maintained  it  be- 
comes an  "institution  of  learning,"  else  the 
city  would  have  no  right  to  maintain  it  at 
all.  It  is  a  very  common  practice  for  citie.^ 
at  the  present  time  to  name  their  schools 
after  distinguished  citizens  who  might  or 
might  not  have  been  residents  thereof.  If 
the  testatrix  here  desired  to  perpetuate  the 
name  of  her  husband  in  the  manner  stated 
in  the  will,  she  has  amply  requited  the  city 
for  the  small  privilege  demanded,  and  we 
perceive  no  good  reason  why  the  city  may 
not  comply  with  her  wishes  in  this  behalf. 
It  has  been  expressly  held  that  such  a  re- 
quirement may  be  lawfully  made  and  law- 
fully complied  with.  Jones  v.  Habersham, 
3  Woods,  443,  Fed.  Cas.  No.  7,465,  af- 
firmed in  107  U.  S.  174,  27  L:  ed.  401,  2 
Sup.  Ct.  Rep.  330;  Phillips  v.  Harrow,  93 
Iowa,  02,  01  N.  W.  434. 

3.  It  is  urged  that  the  donation  made  by 
the  testatrix,  together  with  the  $50,000 
which  the  city  proposes  to  raise,  must  be 
mingled  as  a  common  fund  out  of  which  a 
site  is  to  be  purchased  and  a  building  is  to 
be  erected  and  equipped,  and  the  balanet* 
of  which  is  to  be  so  invested  as  to  produce 
an  income  to  be  used  for  the  purpose  of 
maintaining  the  school,  and  that  the  city  of 
Oshkosh  has  no  power  to  raise  a  fund  to 
be  invested  in  perpetuity  for  such  a  pur- 
pose. 

There  is  much  force  in  this  contention, 
and  the  city  evidently  appreciated  this  fact 
and  has  attempted  to  avoid  the  effect  of  if 
by  raising  the  $50,000  for  the  express  pur- 
pose of  building  and  equipping  the  school. 
Independent  of  any  donation,  manifestly 
the  city  had  a  right  to  vote  bonds  for  thii 
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purpose.  The  question  is:  Has  the  city  by 
BO  doing  complied  with  the  requirements  of 
the  will?  The  city  cannot  divert  funds 
raised  for  a  lawful  purpose  to  one  which  it 
has  no  right  to  rai^e  money  for  by  taxation. 
The  proceeds  of  the  bonds  must  be  used  for 
the  purpose  for  which  they  were  voted.  If 
such  use  of  the  money  does  not  satisfy  the 
conditions  of  the  will,  then  the  bequest-  can- 
rot  be  sustained,  if  we  assume  that  a  tax- 
payer has  the  right  to  raise  the  objection. 
An  important  question,  therefore,  is  wiieth- 
er  the  city  has  in  fact  complied  with  the  re- 
quirements of  the  will. 

In  this  connection  it  is  proper  to  observe 
that  the  testatrix  intended  that  the  school 
should  be  erected  as  a  memorial  to  her  hus- 
band; that  she  stipulated  that  a  substan- 
tial, modern,  up-to-date  building  be  con- 
structed, preferably  of  Lake  Superior  brown 
stone;  that  she  desired  that  such  school 
should  be  equipped  with  modern  up-to-date 
appliances,  so  that  manual  training  could 
be  taught  to  the  best  advantage;  that  she 
placed  no  restriction  upon  the  city  in  refer- 
ence to  the  amount  of  money  that  might  be 
invested  in  the  school  building  and  in  its 
equipment;  that  the  city  has  under  the 
terms  of  the  will  the  absolute  right  to  invest 
$50,000  in  the  building  and  equipment;  that 
we  must  presume  that  the  city  in  good  faith 
intends  to  do  so;  and,  finally,  that  the 
testatrix  was  presumed  to  know  the  law 
and  to  know  what  were  the  legal  rights  of 
the  city.  The  city,  by  using  the  money 
raised  by  it  for  the  purpose  of  erecting  and 
equipping  the  school  building,  may  not  be 
technically  complying  with  the  expressed 
wish  of  the  testatrix,  but  it  is  certainly 
complying  with  her  wish  in  substance  and 
effect,  and  it  would  be  extremely  technical 
to  hold,  under  such  circumstances,  that  the 
city  forfeited  its  right  to  receive  the  dona- 
tion. Every  purpose  which  the  testatrix 
had  in  mind  will  be  carried  into  full  effect 
by  the  city  using  the  fund  raised  by  it  to 
build  and  equip  the  school  building. 

It  is  suggested,  rather  than  argued,  that 
the  city  had  no  right  to  contribute  to  such 
a  fund  in  any  case.  Hut  it  is  settled  in 
Danforth  v.  Oshkosh,  119  Wis.  262,  97  N.  W. 
258,  that  where  a  donation  is  tendered  to  a 
municipality  in  aid  of  some  municipal  pur- 
pose for  which  it  is  authorized  to  expend 
money,  on  condition  that  the  municipality 
itself  make  a  contribution  in  aid  of  the  pur- 
pose of  the  donor,  it  may  do  so,  provided 
the  lawful  right  existed  to  make  the  expen- 
diture had  no  donation  been  made.  The 
cases  cited  elsewhere  in  the  opinion  amply 
support  this  view. 

4.  It  is  further  urged  that,  a  trust  in  per- 
petuity being  created  by  the  will,  the  prop- 
erty devoted  to  the  charitable  use  must  al- 
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ways  be  applied  to  such  use,  and  that  it  is 
beyond  the  power  of  the  city  of  Oiihkosh  to 
raise  money  to  build  a  manual  training 
school  which  must  be  forever  maintained  as 
such.  This  contention  raises  one  of  the  most 
difficult  questions  in  the  case.  The  general 
rule  of  law  is  that  money  or  property  devot- 
ed to  a  charitable  use,  where  a  trust  is  cre- 
ated, must,  if  the  gift  is  accepted,  be  irrevo- 
cably devoted  to  such  use,  and  that,  in  case 
of  .attempted  diversion,  a  court  of  equity 
will  intervene,  and  if  necessary  name  a  new 
trustee  to  carry  out  the  objects  and  purposes 
of  the  trust.  In  other  words,  the  term 
"perpetuity"  as  applied  to  charitable  trusts 
has  retained  its  original  significance,  in 
that  it  means  an  inalienable  and  indestruct* 
ible  interest.  Generally  speaking,  any  limi- 
tation that  suspends  the  power  of  aliena- 
tion beyond  the  period  allowed  by  law  cre- 
ates a  perpetuity;  but  we  are  not  dealing 
with  a  perpetuity  of  this  kind. 

However,  this  general  language  in  refer- 
ence to  the  meaning  of  a  perpetuity  as  ap- 
plied to  a  charitable  trust  cannot  be  taken 
too  literally.  Otherwise  charitable  trusts 
could  not  be  created  at  all,  and  it  cannot  be 
doubted  that  «the  city  of  Oshkosh  could  be- 
come the  trustee  of  such  a  trust.  No  one  is 
wise  enough  to  say  what  social  changes  tlie 
mutations  of  time  may  bring  about,  or  what 
political  or  other  cataclysms  the  future  may 
witness.  The  city  of  Oshkosh  may  be  de- 
stroyed by  an  earthquake  or  become  a  lake 
or  a  desert.  It  may  go  the  way  of  Nineveh 
and  Tyre,  and  exist  as  a  remembrance  only 
to  remote  generations.  But,  notwithstand- 
ing the  fact  that  such  eventualities  may  oc- 
cur, it  can  still  become  the  trustee  of  a 
charitable  trust.  The  courts  deal  with  prac- 
tical situations,  and  ordinarily  pay  little 
heed  to  remote  contingencies.  We  must  pre- 
sume that  the  city  of  Oshkosh  will  live  and 
thrive,  and  that  the  system  of  free  district 
schools  guaranteed  by  the  Constitution  will 
be  maintained  therein.  We  must  also  pre- 
sume that  instruction  in  the  languages,  in 
mathematics,  and  in  other  subjects  now 
taught  therein,  will  be  continued.  The  ten- 
dency of  the  times  is  to  enlarge  the  school 
curriculum  instead  of  reducing  it.  It  is 
fair  to  assume  that  any  branch  of  kno'vl- 
edge  that  has  been  firmly  ingrafted  in  our 
system  of  education  has  come  to  stay,  and 
there  is  nothing  in  the  record  to  indicate 
that  manual  training  in  our  public  schools 
has  not  come  to  stay.  Of  course,  laws  may 
be  passed  in  the  future  that  will  prohibit 
the  teaching  of  manual  training;  but  the 
testatrix  knew  of  this  possibility  when  she 
made  her  gift,  and  was  willing  to  take  the 
chances.  So  we  are  called  upon  to  say 
whether  the  city  may,  by  accepting  this  gift, 
bind  itself  to  do  what  in  all  human  probabil- 
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ity  it  would  do  if  no  gift  had  been  made; 
that  is,  to  maintain  a  public  school  system 
and  teach  manual  training  as  part  of  its 
general  system  of  education.  Mrs.  Beach 
knew  when  she  made  her  will  that  the  school 
building  she  was  providing  for  might  not, 
and  in  fact  could  not,  endure  for  all  time. 
Fire  might  destroy  it,  and,  if  it  did  not, 
time  would  disintegrate  it  and  render  it 
unfit  for  use.  Conditions  might  demand 
that  a  newer,  more  commodious,  and  more 
modern  building  should  be  constructed  at 
some  time  in  the  future,  even  before  tlie 
building  provided  for  had  ceased  to  be  serv- 
iceable. AH  the  city  will  have  to  do,  to  com- 
ply with  the  terms  of  the  will,  will  be  to 
place  such  a  memorial  tablet  in  the  new 
building  as  was  placed  in  the  old,  and  carry 
on  a  system  of  instruction  therein  in  har- 
mony with  the  expressed  wish  of  the  testa- 
trix. There  is  the  possibility  that  the  city 
of  Oshkosh  will  become  atrophied,  and  full 
into  such  a  state  of  decay  that  it  will  not  or 
cannot  maintain  a  public  school  system. 
But  here  again  we  have  the  remote  possibil- 
ity only,  and  if  decay  must  come  its  prog- 
ress will,  to  some  extent  at  least,  be  retarded 
by  the  income  derived  from  this  donation. 
Public  moneys  invested  in  school  buildings 
and  grounds  are  in  substance  and  effect 
invested  in  perpetuity.  School  buildings 
may  outlive  their  usefulness  and  become 
obsolete;  but  they  are  usually  replaced  by 
other  and  more  costly,  more  pretentious, 
more  substantial,  and  more  modern  struct- 
ures. Various  causes  may  render  it  advis- 
able to  erect  a  new  building  on  a  different 
site  from  that  occupied  by  the  old  one;  but 
the  proceeds  derived  from  the  sale  of  the  old 
site  are  reinvested  in  the  new  site  and  build- 
ing, and  generally  a  great  deal  more.  The 
matter  of  making  donations  of  the  general 
character  of  the  one  made  here  is  not  un- 
common, and  as  wealth  accumlates  there  Is 
reason  to  believe  that  their  number  will 
increase.  Most  persons  making  such  gifts 
have  well-defined  ideas  as  to  the  purpose  to 
wliich  they  desire  their  money  to  be  put. 
Stability  above  all  things  is  an  end  desired 
by  donors.  The  undertaking  of  the  city  of 
Oslikosh  to  perpetually  maintain  this  school 
is  not  contrary  to  the  letter  of  the  law.  At 
best  it  can  only  be  said  that  there  is  no 
positive  statute  authorizing  the  city  to  en- 
ter into  such  an  undertaking,  where  its 
money  is  invested  in  the  school.  If  the 
city  had  none  of  its  own  funds  invested  in 
the  building,  it  could  beyond  question  enter 
into  the  obligation,  because  it  could  act  as 
trustee  of  a  fund  donated  for  a  charitable 
purpose  which  was  at  the  same  time  a  mu- 
nicipal one,  and  the  agreement  to  perpetu- 
ally maintain  would  add  nothing  to  the 
obligation  which  the  law  imposes  on  tho 
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trustee  in  the  absence  of  an  express  agree- 
ment. By  the  city  saying  that  it  will  per- 
petually maintain  the  school  in  question,  it 
is  saying  that  it  will  do  the  thing  which 
it  would  do  had  no  promise  been  exacted, 
so  long  as  it  maintains  a  publit  school  sys- 
tem. If  it  does  so,  then  it  has  maintained 
the  school  in  perpetuity  within  the  meaning 
of  the  law.  The  investment  of  public  mon- 
eys in  the  building  of  schools  being  of  a  per- 
petual character,  we  think  it  is  no  viola- 
tion of  the  spirit  of  the  law  to  hold  that  a 
city  may  contribute  funds  to  aid  in  the  con- 
struction of  a  public  school  building,  provid- 
ed for  in  part  by  a  gift  made  under  such 
circumstances  as  to  create  a  trust  in  per- 
petuity, and  therefore  requiring  the  perma- 
nent maintenance  of  the  school.  Wlien  the 
city  of  Oshkosh  accepted  its  charter,  it  sub- 
jected itself  to  the  burdens  imposed  by  the 
Constitution.  One  of  those  burdens  was  the 
maintenance  of  a  system  of  district  schools 
in  which  education  should  be  free  to  all  pu- 
pils of  school  age,  so  long  as  the  city  exist- 
ed, and  so  long  as  the  provision  of  the  Con- 
stitution survived;  or,  in  other  words,  in 
perpetuity.  To  carry  out  jthis  obligation, 
school  buildings  must  be  maintained  in  per- 
petuity. The  assumption  of  the  duty  of 
teaching  manual  training  in  a  separate 
building  is  entirely  in  harmony  with  the 
constitutional  requirement. 

The  conclusion  reached  is  not  without  sup- 
port in  the  adjudicated  cases,  as  will  be  seen 
by  a  reference  to  the  following:  Piper  v. 
Moulton,  72  Me.  155;  Drury  v.  Natick,  10 
Allen,  169;  Budd  v.  Budd  (C.  C.)  69  Fed. 
735;  Schools  for  Industrial  Education  v. 
Hoboken,  70  N.  J.  Eq.  630,  62  Atl.  1; 
Kelley  v.  Kennard,  60  N.  H.  1;  East  Ten- 
nessee University  v.  Knoxville,  6  Baxt.  106. 

5.  The  will  provides  that  "a  tuition  fee 
shall  be  charged  which,  in  the  judgment  of 
the  city  of  Oshkosh  or  trustees  appointed  by 
said  city  of  Oshkosh,  shall  be  suilicient,  to- 
gether with  the  income  of  the  aforesaid 
fund,  to  perpetually  properly  maintain  said 
school,"  and  it  is  urged  with  much  force 
that  the  city  cannot  contribute  the  money  of 
its  taxpayers  to  maintain  a  school  in  which 
tuition  is  charged.  In  fact,  this  is  the 
proposition  to  which  the  appellant's  counsel 
devoted  the  most  attention  in  their  briefs 
and  in  their  first  oral  arguments  of  the 
cause. 

It  must  be  conceded  that  the  testatrix  in- 
tended to  donate  her  property  to  a  school 
that  would  at  least  be  open  to  all  children  of 
school  age.  That  the  ward  schools  of  the 
city  of  Oshkosh  the  "district"  schools  within 
the  meaning  of  §  3  of  article  10  of  the 
Constitution  does  not  admit  of  doubt.  Fur- 
ther than  this  it  is  unnecessary  to  go.  That 
the   testatrix   intended   that  pupils   in   the 
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ward  schools  of  the  city  should  have  the 
benefit  of  the  manual  training  school  seems 
equally  clear.  The  provision  of  the  Con- 
stitution above  referred  to  requires  the 
legislature  to  provide  for  the  establishment 
of  district  scliools,  and  that  "such  schools 
shall  be  free  and  without  charge  of  tuition 
to  all  children  between  the  ages  of  four 
and  twenty  years."  This  requirement  should 
not  be  restricted  by  construction.  Whatever 
may  lawfully  be  taught  in  such  a  school  is 
part  of  the  curriculum  therein,  and  the- 
fact  that  the  teaching  of  manual  training 
is  not  made  compulsory  by  law  does  not 
alter  the  fact  that,  when  it  is  taught,  it 
becomes  a  part  of  the  curriculum.  The 
pupil  in  a  district  school  is  just  as  much 
entitled  to  have  manual  training  taught  him 
without  the  exaction  of  a  charge,  if  it  be 
taught  at  all,  as  he  is  to  have  mathematics 
taught  without  being  obliged  to  pay  there- 
for. Besides,  the  city  of  O^hkosh  is  not  au- 
thorized by  any  law  to  charge  tuition  in  any 
kind  of  a  school  which  it  is  empowered  to 
maintain,  and  we  do  not  wish  to  be  under- 
stood as  intimating  that  it  could  be  so  au- 
thorized. Unless  this  will  can  reasonable  be 
interpreted  as  meaning  that  a  tuition  charge 
need  not  be  exacted  of  all  pupils,  or  unless 
this  provision  of  the  will  may  be  rejected,  it 
cannot  be  sustained.  So  we  proceed  to  as- 
certain what  the  testatrix  intended  as  well 
as  we  may. 

The  intention  of  the  testatrix  must  be 
gathered  from  the  whole  will  taken  together, 
and  not  from  detached  portions  of  it  alone. 
Lane  v.  Vick,  3  How.  464,  11  L.  ed.  681; 
Cook  V.  Weaver,  12  Ga.  47;  Jackson  v. 
Hoover,  26  Ind.  611;  Parker  v.  Wasley,  9 
Gratt.  477;  Hoxie  v.  Hoxie,  7  Paige,  187; 
Nightingale  v.  Sheldon,  6  Mason,  336,  Fed. 
Cas.  No.  10,205;  Jackson  v.  Kip,  2  Paine, 
366,  Fed.  Cas.  No.  7,138;  2  Jarman,  Wills, 
841. 

The  struggle  in  such  a  case,  as  Mr.  Justice 
Story  observes,  "is  to  accomplish  the  real 
objects  of  the  testator,  so  far  as  they  can  be 
accomplished,  consistently  with  the  princi- 
ples of  law;  but  in  no  case  to  exceed  his  in- 
tention fairly  deducible  from  the  very  words 
of  the  will."  Nightingale  v.  Sheldon,  6 
Mason;  336,  Fed.  Cas.  No.  10,266. 

The  intention  of  the  testator  as  expressed 
in  his  will  governs;  and  this  intention  must 
be  discerned  through  the  words  of  the  will 
itself  as  applied  to  the  subject-matter  and 
the  surrounding  circumstances,  Re  Donges, 
103  Wis.  497,  74  Am.  St.  Rep.  885,  79  N. 
W.  786;  Schouler,  Wills,  2d  ed.  500;  1 
Redf.  Wills,  433;  2  Jarman,  Wills,  838; 
Parsons  v.  Winslow,  6  Mass.  175,  4  Am. 
Dec.  107;  Chrystie  v.  Phyfe,  19  N.  Y.  344; 
Williamson  v.  Williamson,  67  N.  C.  (4 
Jones,  Eq.)  281. 
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Every  will  should  as  far  as  possible  be  in- 
terpreted from  the  standpoint  of  the  testa- 
tor, and  attendant  circumstances,  sujcti  as 
the  condition  of  his  family  and  the  amount 
and  character  of  his  property,  may  and 
ought  to  be  taken  into  consideration  as  part 
of  the  re«  gestw,  when  the  language  is  not 
plain  nor  the  meaning  obvious.  Schouler, 
Wills,  supra;  Smith  v.  Bell,  6  Pet.  68,  8 
L.  ed.  322;  Blake  v.  Hawkins,  98  U.  S.  315, 
26  L.  ed.  139;  Brown  v.  Thorndike,  16  Pick. 
388;  Postlethwaite^s  Appeal,  68  Pa.  477; 
Perry  v.  Hunter,  2  R.  J.  80,  81;  Brown  v. 
Bartlett,  68  N.  H.  611;  Re  Donges,  103  Wis. 
497,  74  Am.  St.  Rep.  885,  79  N.  W.  786. 

Where  the  language  used  in  a  will  is  rea- 
sonably susceptible  of  two  different  con- 
structions, one  of  which  will  defeat,  and  the 
other  sustain,  the  provisions,  the  doubt  is  to 
be  resolved  in  favor  of  the  construction 
which  will  give  effect  to  the  will,  rather 
than  the  one  which  will  defeat  it.  Re 
Donges,  103  Wis.  497,  601,  74  Am.  St.  Rep. 
886,  79  N.  W.  786. 

While  devises  and  bequests  may  be  void 
upon  many  grounds,  "it  is  the  policy  of  the 
law  not  to  seek  grounds  to  avoid  either,  but 
so  to  deal  with  both,  if  it  can  be  done  upou 
sound  legal  construction,  as  to  uphold  and 
enforce  them."  It  is  the  duty  of  the  courts 
to  uphold  charitable  bequests,  if  it  can  be 
done  without  violating  any  provision  of 
statute  or  principle  of  law.  "At  the  same 
time  it  is  the  duty  of  the  court  carefully 
to  weigh  the  objections  made  against  the 
bequests,  and  to  give  effect  to  any  sufficient 
to  render  the  bequests  void  in  law."  Dodge 
V.  Williams,  46  Wis.  70,  91  N.  W.  92,  60 
N.  W.  1104. 

"Courts  here,  as  anciently  look  with 
favor  upon  all  donations  to  charitable  uses, 
and  give  effect  to  tbem  where  it  is  possible 
to  do  so  consistent  with  rules  of  law,  and  to 
that  end  the  most  liberal  rules  the  nature 
of  the  case  will  admit  of,  within  the  limits 
of  ordinary  chancery  jurisdiction,  will  bo 
resorted  to,  if  necessary."  Harrington  v. 
Pier,  105  Wis.  485,  603,  604,  50  L.R.A.  307, 
76  Am.  St.  Rep.  924,  82  N.  W.  345,  351. 

There  are  two  classes  of  pupils  who  may 
attend  this  manual  training  school  from 
whom  a  tuition  fee  can  legally  be  exacted, 
to  wit,  nonresidents  and  those  over  school 
age;  and  it  remains  to  be  seen  whether  the 
will  can  reasonably  be  so  construed  as  to 
warrant  the  conclusion  that  the  testatrix 
intended  that  only  the  pupils  falling  within 
such  classes  should  be  charged. 

Construing  the  tuition  clause  in  the  light 
of  the  circumstances  which  surrounded  the 
testatrix  when  she  made  her  will,  we  have 
about  this  situation:  We  should  presume 
that  the  testatrix  know  the  law;  we  must 
presume  that  she  intended  to  make  a  valid 
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will.  The  testatrix  had  no  children  of  her 
own,  and  her  husband  was  dead.  The  hus- 
band himself  had  in  contemplation  the 
founding  of  this  training  school,  but  he  died 
before  he  carried  out  his  purpose.  Tiie  tes- 
tatrix provided  for  the  establishment  of  this 
school  to  comply  with  the  wishes  of  her  de- 
ceased husband,  as  well  as  her  own.  The 
relatives  of  the  testatrix,  and  those  of  her 
husband,  for  the  most  part,  lived  in  distant 
states,  and  seem  to  have  been  quite  liberally 
remembered  in  her  will;  and,  finally,  the 
testatrix  was  making  the  gift  to  a  trustee 
that  was  presently  teaching  manual  training 
in  its  schools,  and  that  had  the  right  to  sup- 
plement the  income  from  ilie  trubt  fund  by 
moneys  raised  by  taxation. 

We  have  a  class  of  pupils  to  whom  tuition 
may  be  lawfully  charged;  very  strong  cir- 
cumstances indicating  an  intent  on  the  part 
of  the  testatrix  to  make  a  valid  will,  and 
the  legal  presumption  that  tlie  testatrix 
knew  the  law.  The  question  is:  Can  the 
court,  under  these  circumstances,  say  that 
the  tesUitrix  intended  that  tuition  fees 
should  be  charged  only  to  those  pupils  at- 
tending the  manual  training  school  from 
whom  tuition  could  lawfully  be  exacted,  and 
can  the  will  be  reasonably  construed  as  ex- 
pressing such  intent,  read  in  the  light  of 
the  circumstances  which  surrounded  the 
testatrix  when  the  will  was  made?  If  a 
construction  can  be  adopted  which  will 
render  the  will  valid,  without  doing  violence 
to  its  language,  it  is,  under  the  rules  of 
construction  referred  to,  to  be  preferred  to 
the  one  which  will  render  it  void. 

The  case  presenting  tlie  closest  analogy  on 
this  point  to  the  one  under  consideration  is 
Irvin  V.  Gregory,  86  Ga.  605,  33  S.  E.  120. 
By  a  statute  of  that  state  the  board  of  edu- 
cation of  the  towB  of  Lumpkin  was  required 
to  exact  "of  each  child"  an  incideiitnl  fee  of 
not  less  than  $5  nor  more  than  $10.  The 
Constitution  of  the  state  proiiibited  the  ex- 
action of  any  tuition  fee  or  charge  to  resi- 
dent pupils;  but  such  a  charge  might  be  im- 
posed on  nonresidents.  The  court<held  that 
the  constitutionality  of  the  act  could  be  sus- 
tained on  the  ground  that  the  provision  in 
regard  to  the  incidental  fee  was  intended  to 
apply  only  to  nonresident  pupils.  So  we 
think  here  that  the  validity  of  this  will  can 
be  sustained  without  doing  violence  to  its 
Ifinguage,  by  holding  that  what  the  testatrix 
intended  was  that  a  tuition  charge  might  be 
exacted  only  from  such  pupils  as  the  city  of 
Oshkosh  could  legally  exact  such  a  fee  from. 
'Ilie  will  docs  not  undertake  to  specify  to 
whom  the  charge  shall  be  made.  It  doos  not 
say,  as  did  the  Georgia  statute,  that  the  fee 
shall  be  paid  by  *'each  child,"  but  simply 
that  such  a  tuition  fee  shall  be  charged  as 
in  the  judgment  of  the  city  of  Oshkosh  I 
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shall  be  sufTicient,  together  with  the  income 
of  the  fund  provided  for,  to  properly  main- 
tain the  school.  If  the  income  is  sufficient, 
no  charge  need  be  made.  If  the  city  sees  fit 
to  make  up  any  deficit  from  taxation,  no 
tuition  fee  need  be  charged.  If  the  income, 
together  with  the  tuition  fee  which  might 
lawfully  be  charged,  is  insufficient  to  prop- 
erly maintain  the  school,  and  the  city  should 
refuse  to  vote  funds  for  that  purpose,  it 
may  be  said  that  the  privilege  of  instruction 
in  manual  training  may  be  denied  to  some 
pupils  whonie  the  testatrix  intended  to  pro- 
vide for,  and  that  therefore  her  wishes  may 
be  defeated.  But  it  would  be  farfetched  to 
say  that  the  school  will  not  be  more  liber- 
ally patronized,  or  that  a  greater  number 
will  not  receive  instruction  therein,  where 
such  instruction  is  free,  than  would  patron- 
ize the  school  if  they  were  compelled  to  pay 
for  the  privilege. 

6.  It  is  argued  here,  and  may  be  conced- 
ed, that  the  donation  of  Mrs.  Beach  was  the 
impelling  cause  which  produced  action  on 
the  part  of  the  common  council  of  the  city 
of  Oshkosh,  and  that,  were  it  not  for  the 
gift,  no  money  would  have  been  presently 
raised  by  the  city  to  build  a  manual  train- 
ing school.  And  it  is  argued  that  the  effect 
of  the  gift  was  to  hold  out  a  substantial 
money  inducement  to  influence  official  ac- 
tion, and  to  thus  bring  about  results  which 
would  not  have  followed  had  no  conditional 
gift  been  mode.  Corporate  action  is  said 
to  be  void  under  such  circumstances,  and 
the  following  cases  in  our  own  court,  as 
well  as  some  others,  are  cited  in  support 
of  this  view:  Shelby  v.  Miller,  114  Wis. 
600,  91  N.  W.  80;  State  ex  rel.  Wildman  v. 
Kidd,  03  Wis.  337,  23  N.  W.  703;  McMillan 
V.  Fond  du  Lac,  139  Wis.  387,  120  N.  W. 
240;  State  ex  rel.  Newell  v.  Purdy,  30  Wis. 
215,  17  Am.  Rep.  485;  State  ex  rel.  Dith- 
mar  v.  Bunnell,  131  Wis.  198,  110  N.  W.  177, 
11  A.  &  E.  Ann.  Cas.  500,  and  Sharpe  v. 
Ilasey,  141  Wis.  70,  123  N.  W.  647.  To 
these  might  be  added  State  ex  rel.  Curtis  v. 
Geneva,  ^107  Wis.  1,  8,  82  N.  W.  560,  and 
State  ex  rel.  Dosch  v.  Ryan,  127  Wis.  699, 
lOfl  N.  W.  1093.  Tlie  cases  of  Shelby  ▼. 
Miller,  Sharp©  v.  Hasey,  and  State  ex  rel. 
Dosch  v.  Ryan,  presented  situations  where 
a  resident  of  a  town  who  was  personally  and 
pecuniarily  interested  in  having  a  highway 
laid  out  for  his  convenience,  and  where, 
for  the  purpose  of  securing  something  which 
he  otherwise  would  not  get,  he  offered  to 
defray  a  portion  of  the  expense  of  opening 
the  highway,  in  order  to  bring  about  favor- 
able official  action.  The  cases  of  State  ex 
rel.  Newell  v.  Purdy  and  State  ex  rel.  Ditb- 
mar  v.  Bunnell  involved  pre-election  offers 
and  representations  made  by  candidates  at 
to  what  thc^  would  do  in  the  event  of  their 
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election.  In  the  Piirdy  Case  the  candidate 
agreed  to  relinquish  part  of  his  salary;  and 
in  the  Bunnell  Case  he  olTered  to  draw  cer- 
tain legal  papers  free  of  charge.  State  ex 
rel.  Wildman  v.  Kidd  involved  an  unlawful 
agreement  concerning  a  division  of  prop- 
erty in  case  a  new  school  district  was  cre- 
ated; and  McMillan  r.  Fond  du  Lac  in- 
volved a  contract  in  which  an  alderman  of 
the  city  was  personally  interested.  This 
latter  case  has  no  direct  bearing  on  tho 
point  under  consideration.  The  other  cases 
are  decided  upon  the  theory  that  the  offers 
made  were  made  to  secure  a  direct  and  sub- 
stantial benefit  to  the  parties  making  them; 
that  they  were  not  primarily  made  to  pro- 
mote the  common  good;  that  they  were  well 
calculated  to  secure  results  which  would 
not  be  secured  had  no  such  offers  been 
made;  and  that  such  offers  in  substance 
and  effect  constituted  bribery,  which,  as  a 
matter  of  course,  vitiated  any  official  action 
taken  in  pursuance  of  such  inducement. 

The  situation  here  is  very  different.  The 
testatrix  herself  could  reap  no  material  ben- 
efit from  her  offer.  She  left  no  children  who 
could  enjoy  the  fruits  of  it.  It  does  not  ap- 
pear that  she  left  any  relatives  in  Oshkosh 
who  could  do  so.  She  had  no  ulterior  or 
vicious  motive  in  doing  what  she  did,  and 
counsel  do  not  assert  that  she  had.  Any 
such  suggestion  would  be  repugnant  to  our 
sense  of  decency,  and  no  such  suggestion  is 
made.  So  th6  reason  on  which  the  decisions 
cited  rest  is  wanting  in  the  case  before  us, 
and,  unless  their  doctrine  is  carried  beyond 
its  present  confines,  the  point  is  not  well 
taken ;  and  it  is  said  in  Sharpe  v.  Hasey,  su- 
pra, that  the  doctrine  has  been  carried  far 
enough.  It  is  argued  that  the  sustaining  of 
gifts  coupled  with  conditions  such  as  Mrs. 
Beach  made  may  result  in  all  kinds  of  mu- 
nicipal extravagance,  in  order  to  meet  con- 
ditions that  may  hereafter  be  made  by  do- 
nors. Whether  such  a  situation  is  likely  to 
arise  or  not  we  do  not  know.  If  such  results 
follow,  the  legislature  may  easily  and  readi- 
ly enact  a  law  that  will  put  a  quietus  on  the 
abuse.  Charitable  gifts  not  coupled  with 
any  such  condition  as  is  complained  of  may 
become  inimical  to  the  welfare  of  society 
also;  but  even  that  abuse,  if  such  it  should 
ever  become,  can  be  met  by  the  legislature 
enacting  statutes  of  mortmain,  as  was  done 
by  the  British  Parliament.  The  cases  sus- 
taining the  right  of  a  municipality  to  accept 
a  gift  for  a  purpose  which  it  is  authorized 
to  carry  on,  and  to  support  by  means  of  tax- 
ation, and  to  accept  such  gift  on  the  condi- 
tion that  such  municipality  make  a  contri- 
bution to  the  fund,  are  cited  elsewhere  in 
this  opinion,  and,  as  already  said,  correctly 
state  the  law  in  this  regard. 

7.   (a)  It  is  further  urged  that  the  bond 
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issue  is  void  because  the  city  charter  of  the 
oity  of  Oshkosh,  (§  6,  subc.  11,  chapter  69, 
Laws  1891)  provides  that  no  school  bnildit^g 
shall  be  constructed  until  the  plans  for  the 
same  shall  have  been  adopted  and  approved 
by  the  board  of  education,  and  that  no  ac- 
tion whatever  was  taken  by  such  board  in 
reference  to  the  manual  training  school  for 
which  the  bonds  were  voted.  The  conten- 
tion is  that  the  requisite  foundation  for  tak- 
ing any  steps  to  build  any  school  building 
is  wanting  because  of  nonaction  by  the 
school  board. 

The  position  taken  is  not  tenable.  By 
chapter  11  of  the  city  charter  the  title  to  all 
school  buildings  is  vested  in  the  city.  It  is 
made  the  duty  of  the  board  of  public  works, 
under  the  direction  of  the  common  council, 
to  erect  school  buildings  and  keep  them  in 
repair.  The  common  council  has  the  exclu- 
sive right  to  levy  taxes  and  provide  for  the 
erection  of  school  buildings.  The  school 
board  may  approve  or  disapprove  of  pro- 
posed plans  for  a  school  building;  but  the 
right  to  propose  such  plans  is  vested  in  the 
city. 

Either  of  two  methods  might  be  pursued 
by  the  city.  It  might  first  prepare  plans 
and  secure  estimates  of  the  cost  of  such  a 
building  as  it  deemed  desirable  to  build, 
and  then  proceed  to  provide  for  the  neces- 
sary funds  to  carry  out  the  proposed  project 
as  best  it  could ;  or  it  might  first  make  pro- 
vision for  the  amount  of  money  which  it 
was  considered  desirable  to  expend,  and  fit 
its  plans  to  its  purse.  Perhaps  the  first 
method  of  procedure  would  be  the  more 
logical;  but  it  is  not  exclusive,  and  we  are 
not  cited .  to  any  provision  in  the  charter 
which  makes  the  adoption  of  plans  a  condi- 
tion precedent  to  the  right  to  vote  bonds  to 
raise  money  to  erect  a  school  building. 

(b)  Again,  it  is  urged  that  §  7  of  chap- 
ter 11  of  the  charter  requires  the  city  treas- 
urer to  keep  all  moneys  raised  for  school 
purposes  as  a  separate  fund,  and  disburse 
the  same  only  on  the  orders  of  the  board 
of  education,  and  that  the  money  hero 
raised  was  tendered  to  the  trustees  named 
in  the  will  to  create  a  common  fund,  part 
of  which  might  be  used  for  building  a  school 
and  part  for  the  purposes  of  investment,  the 
income  of  which  only  would  be  available  to 
the  city. 

We  have  already  said  that  the  money  de- 
rived from  the  sale  of  the  bonds  must  be 
applied  for  the  purpose  for  which  it  was 
voted,  to  wit,  to  build  a  school  building,  and 
tliat  this  is  a  substantial  compliance  with 
tlie  terms  of  the  will.  It  does  appear  from 
the  record  that  the  city  went  through  the 
form  of  making  a  tender  to  the  trustees  of 
the  $50,000  derived  from  the  sale  of  the 
bonds.     It  was  not  required  to  make  any 


800 


WISCONSIN  SUPREME  COURT. 


Dec. 


such  tender,  and  we  do  not  understand  that 
it  amounted  to  anything  more  than  a  mere 
ceremony  or  formality  which  was  gone 
through  with  to  satisfy  the  trustees  that  the 
city  ]iad  raised  the  amount  of  money  re- 
quired by  the  terms  of*the  will,  and  that  it 
was  available  for  the  purposes  therein  speci- 
fied. VVJien  the  city  complied  with  the  con- 
ditions of  the  will,  it  was  absolutely  en- 
titled to  receive,  hold,  and  expend  both 
funds  in  its  character  of  trustee.  So  we  do 
not  perceive  how  the  alleged  tender  could 
serve  to  vitiate  tlie  bonds,  or  how  it  created 
any  unlawful  diversion  of  the  money  receivd 
from  the  sale  of  them.  We  cannot  say,  as 
we  are  urged  to,  that  it  is  not  the  intention 
of  the  city  of  Oshkosh  in  good  faith  to  ex- 
pend the  money  raised  from  the  sale  of  its 
bonds  to  erect  a  school  building.  The  cir- 
cuit court  80  found  as  a  matter  of  fact. 
As  yet  there  has  been  no  diversion,  and  as 
far  as  we  are  able  to  discover,  no  threatened 
diversion.  If  the  time  comes  when  the  in- 
terests of  the  taxpayers  are  being  jeopar- 
dized in  this  regard,  the  power  of  the  courts 
is  ample  to  protect  them. 

(c)  It  is  further  contended  that  the  bond 
issue  is  void  because  it  is  not  in  compliance 
with  the  Constitution  and  laws  of  the  state. 
The  particular  provisions  relied  on  ar«  § 
026 — II,  Stat,  (as  amended  by  chapters  228 
and  428,  Laws  1003),  subdivision  2  of  § 
058,  Stat,  and  §  3  of  article  II  of  the  Con- 
stitution. 

Section  020 — 11  provides  that  no  bonds 
shall  be  issued  unless  the  council  shall  pro- 
vide for  a  direct  annual  tax  suOicient  to  pay 
the  interest  thereof  as  it  falls  due  and  the 
principle  within  twenty  years.  The  statute 
further  provides  that  all  such  bonds  shall 
bear  an  appropriate  name  indicating  the 
purpose  of  their  issue  and  reciting  the  fact 
that  the  city  has  provided  for  the  collection 
of  an  annual  tax  to  pay  the  interest  as  it 
falls  due  and  the  principal  within  twenty 
years.  The  other  statute  relied  on  and  the 
constitutional  provision  quoted  add  nothing 
to  the  requirement  of  §  926 — II  that  is 
material  to  the  question  raised. 

The  ordinance  providing  for  the  bond  is- 
sue recited  that  "such  bonds  shall  be  due 
and  payable  in  twenty  years  after  their 
date,  and  shall  bear  interest  not  to  exceed 
4  per  cent  per  annum,  interest  payable  an- 
nually," and  made  a  tax  levy  to  pay  the 
principal  and  interest  of  the  bonds.  The 
particular  objection  raised  is  that  a  levy 
of  a  tax  to  pay  interest  on  $50,000  of  bonds 
at  a  rate  "not  to  exceed  4  per  cent"  is  not 
suflTiciently  definite  and  certain  to  answer 
the  provisions  of  the  law  referred  to.  The 
bonds  issued  bear  interest  at  4  per  cent,  so 
that  the  amount  that  must  be  raised  is 
31  L.R.A,(N.S.) 


within  the  limitation  fixed  by  the  ordinance, 
and  has  become  definite  and  certain.  We 
think  it  would  be  extremely  technical  not 
to  hold  that  the  ordinance  makes  a  good 
tax  levy  so  long  as  the  maximum  rate  of 
interest  fixed  therein  was  not  exceeded. 
The  statute  does  not  require  that  the  ordi- 
nance designated  in  dollars  and  cents  the 
amount  of  money  that  should  be  levied  an- 
nually to  pay  interest.  Such  a  levy  is  un- 
like the  ordinary  one,  in  that  it  provides 
for  something  that  must  be  done  from  time 
to  time  in  the  future,  and  so  long  as  the 
amount  is  subject  to  definite  ascertainment 
when  the  tax  is  to  be  carried  out  in  the  tax 
roll,  and  the  amount  does  not  exceed  that 
provided  for  by  the  ordinance,  we  do  not 
perceive  any  valid  objection  to  it. 

(d)  It  is  further  urged  that  the  bonds 
are  void  because  they  do  not  bear  "an  ap- 
propriate name  indicating  the  purpose  of 
their  issue,"  as  required  by  §  026 — II.  The 
bonds  are  headed  "Manual  Training  School 
Bond  of  the  City  of  Oshkosh,  Wisconsin,** 
and  in  the  body  of  them  it  is  recited  that 
they  are  issued  "for  the  purpose  of  erecting 
constructing,  and  maintaining  a  manual 
training  school  building  in  and  for  the  city 
of  Oshkosh,  to  bo  known  as  the  Orville 
Beach  Memorial  Afanual  Training  School  of 
the  City  of  Oshkosh."  It  appears  plainly 
enough  from  the  heading  of  the  bonds  that 
they  are  issued  for  the  purpose  of  building 
and  equipping  a  manual  training  schooL 
Manifestly  the  legislature  intended  nothing 
more  than  a  heading  which  in  general  terms 
would  disclose  the  purpose  for  which  the 
bond  was  issued.  The  bond  must  be 
christened  and  must  have  an  appropriate 
name  indicative  of  the  purpose  of  issue; 
but  it  was  not  meant  that  such  name  should 
consist  of  minute  recitals  showing  the  di- 
mensions of  the  building,  the  subjects  that 
it  was  contemplated  should  be  taught  there- 
in, and  such  like. 

(e)  The  bond  ordinance  recited  that  the 
bonds  were  issued  "for  the  purpose  of  erect- 
ing, constructing,  and  equipping  a  manual 
training  school  building."  The  city,  in 
voting  the  bonds,  acted  under  the  authority 
conferred  by  subdivision  3  of  §  926 — 11, 
Stat.  1898,  as  amended,  and  it  is  urged  that 
the  city  council  had  no  power  under  this 
section  to  vote  bonds  where  any  part  of  the 
proceeds  thereof  was  to  be  used  for  "equip- 
ping" a  school.  The  case  of  Neacy  v.  Mil- 
waukee, 142  Wis.  690,  126  N.  W.  8,  is  said 
to  be  conclusive  upon  the  proposition,  if 
followed.  In  the  Neacy  Case  the  statute 
involved  conferred  the  right  on  the  city 
to  issue  bonds  for  the  construction  or  pur- 
chase of  a  municipal  lighting  plant.  The 
bonds  were  voted  to  "erect  and  maintain 
such  a  plant."    Maintenance,  of  course,  in- 
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eludes  the  cost  of  ordinary  repairs  and  up- .  the  express  wish  of  the  respondent  that  the 


keep,  and  the  bond  issue  was  held  unauthor- 
ized because  no  statutory  authority  existed 
for  raising  money  through  the  issue  of 
bonds  to  defray  the  ordinary  up-keep  ex- 
pejises  of  such  a  plant. 

The  statute  under  which  the  bonds  we 
are  considering  were  voted  authorized  the 
city  to  vote  bonds  "for  the  erection,  con- 
struction, and  completion"  of  school  build- 
ings. The  question  is:  Are  bonds  voted 
to  build  and  equip  a  manual  training 
school  voted  to  build  and  complete  such  a 
school?  Is  a  school  building  "complete" 
within  the  meaning  of  the  statute  before  it 
is  provided  with  seats,  desks,  blackboards, 
and  other  necessary  paraphernalia?  Is  it 
complete  before  it  is  ready  for  occupancy 
for  school  purposes?  Is  a  manual  train- 
ing school  complete  before  it  is  supplied 
with  the  necessary  lathes,  benches,  and 
other  equipment  to  carry  on  manual  train- 
ing work?  Is  a  city  permitted  to  raise 
money  by  a  sale  of  bonds  to  erect  a  school 
building,  but  prohibited  from  voting  enough 
to  seat  the  building  after  it  is  erected?  The 
word  "completion"  found  in  the  statute 
must  be  given  some  force,  unless  we  say 
it  was  intended  to  be  used  as  synonymous 
with  the  words  "erection"  and  "construc- 
tion." In  principle  we  see  no  g^od  reason 
why  bonds  may  not  be  issued  to  equip  a 
school  building  after  it  is  built  as  well  as 
to  erect  the  building  itself,  and  it  cannot 
well  be  said  that  a  school  building  is  com- 
plete until  it  is  ready  for  use  and  oc- 
cupancy. The  Neacy  Case  does  not  reach 
the  question  here  involved.  Bonds  are  a 
charge  against  the  taxpayer  of  the  future. 
They  are  justifiable  because  the  future 
taxpayer  derives  a  benefit  from  permanent 
improvements,  in  the  first  cost  of  which  he 
would  not  otherwise  share.  But  siter  the 
initial  expenditure,  ordinary  maintenance 
expense  should  be  borne  by  the  taxpayers 
who  are  presently  receiving  the  benefit  of 
the  improvement.  So  we  conclude  that  it  is 
within  the  power  of  a  city,  acting  under 
§  926 — 11,  Stat.,  to  vote  money  to  build  and 
equip  a  school  building. 

We  have  endeavored  to  cover  all  the 
points  raised  that  we  deem  material,  and 
we  might  say  that  no  new  ones  have  oc- 
curred to  us.  We  do  not  wish  to  be  under- 
stood as  holding  that  all  of  the  questions 
here  discussed  could  properly  be  raised  in 
a  taxpayer's  action.  It  is  stated  in  one  of 
the  briefs  that  there  is  a  proceeding  pend- 
ing, brought  by  one  of  the  heirs,  wherein, 
we  assume,  all  matters  can  be  and  are 
raised  that  a  taxpayer  might  not  ap- 
propriately reach;  and  in  view  of  the  im- 
portance of  the  case,  the  desirability  of  an 
early  settlement  of  the  controversy,  and 
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whole  controversy  be  disposed  of,  we  have 
thought  it  best  to  do  so. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Marshall,  J.,  concurring  (filed  January 
11,  1911): 

I  cannot  well  forego  writing  briefly,  con- 
curring with  the  decision  in  this  case..  Add- 
ed to  Kavanaugh's  Will,  143  Wis.  90,  28 
L.R.A.(N.S.)  470,  126  N.  W.  672,  it  marks 
such  an  epoch  in  our  judicial  history,  I 
wish  to  emphasize  the  event  to  the  end  that 
nothing  may  be  left  undone  which  I  ean 
do  to  so  firmly  intrench  the  beneficent 
principles  of  the  law  of  charities  in  our 
system,  that  all  danger  of  their  being  here- 
after obscured  in  judicial  confusion  or  mis- 
conception will  be  effectually  guarded 
against.  "Tis  strange,  'tis  passing  strange," 
that  any  such  guard  should  be  thought  of 
respecting  a  source  of  unwritten  law.  It 
would  not  occur  as  a  matter  within  rea- 
sonable probabilities  were  it  not  for  the 
long  regrettable  history  of  the  subject, 
particularly  in  New  York,  commencing  with 
the  enunciation  of  correct  principles  in 
Williams  v.  Wil«iams,  8  N.  Y.  525,  extend- 
ing therefrom  through  the  long  Judicial 
conflict  which  followed,  and  ending  with 
practical  elimination  from  the  law  of  that 
state  of  the  choisest  features  thereof, 
evolved  by  the  wisdom  of  the  ages  and 
grounded  in  the  principles  of  Christianity; 
that  feature  which  enables  the  possessor 
of  wealth  to  freely  devote  the  same  in  per- 
petuity to  the  betterment  of  human  con- 
ditions. 

The  elimination  here  suggested  was  so 
effectual  by  the  close  of  the  half  century 
of  conflict  intervening  between  Williams 
V.  Williams,  supra,  and  Allen  v.  Stevens, 
161  N.  Y.  122,  56  N.  E.  668,  that 
in  the  latter,  speaking  of  the  wrecks  which 
had  been  wrought,  and  the  irremediable 
loss  to  humanity  which  had  occurred,  by 
its  so  construing  the  statute  as  to  defeat 
the  benevolent  purposes  of  those  who  had 
desired  to  perpetuate  their  names  by  the 
good  they  might  be  instrumental  in  ef- 
fecting to  mankind  after  their  o^n  de- 
parture from  earthly  activities,  the  court 
said:  No  "attempt  to  create  an  original 
charity  has  survived  the  test  of  an  appli- 
cation by  the  courts  of  the  rule  of  law  to 
the  language  employed  by  the  testator." 

That  conception  of  the  wrong  which  had 
been  judicially  done  moved  the  court,  with 
shadowy  aid  of  new  written  law,  which 
under  ordinary  circumstances  would  not 
have  been  appreciable,  to  grasp  thereat  as 
the  drowning  man  seizes  the  merest  ap- 
pearance of  assistance,  and,  as  we  ventured 
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to  say  in  Danforth  v.  Oshkosli,  119  Wis. 
262,  97  N.  W.  258,  "by  an  exhibition  of 
lieroics  which  has  no  parallel  in  the  books," 
turn-  backward  to  the  starting  point  so  un- 
fortunately departed  from,  efface  the  half 
century  of  lamentable  wandering,  and  rein- 
trench  the  principles  of  Williams  v.  Wil- 
liams, supra. 

Our  own  history  challenges  attention  not 
much  less  efficiently  to  danger  of  impair- 
ment of  the  law  of  charities  as  handed 
down  by  the  fathers,  upon  the  false  theory, 
as  in  New  York,  that  the  statutes  were  in 
the  beginning  framed  in  hostility  thereto. 
Our  lawgivers,  at  the  start,  were  in  the 
main  well  schooled  in  the  written  law  of 
New  York,  from  which  ours  was  largely 
modeled.  They  must  be  presumed  to  have 
been  imbued  with  the  judicial  view  then  en- 
tertained in  the  parent  state,  significantly 
voiced  by  the  learned  chancellor  in  Shot- 
well  V.  Mott,  2  Sandf.  Ch.  40,  most  em- 
phatically repudiating  the  suggestion  that 
the  statute  makers  entertained  even  a  sus- 
picion that  their  work,  either  in  letter  or 
spirit,  would  be  thought  to  have  been  done 
with  the  idea  of  displacing  or  affecting  in 
any  way  the  common  law  as  to  charities. 
Note  the  conception  of  the  subject  by  the 
eminent  chancellor:  "We  inherited  from 
our  mother  country  the  law  of  charitable 
uses,  with  the  blessed  spirit  that  gave  rise 
to  it.  .  .  .  Did  the  Revised  Statutes 
intend  to  cut  off  gifts  and  devises  to  charit- 
able uses  for  all  time  to  come?  For  if  the 
article  ^)f  uses  and  trusts'  applies  to  charit- 
able uses,  that  must  have  been  the  inten- 
tion in  respect  of  all,  save  devises  to  cor- 
porations directly  for  their  own  use.  The 
proposition  is  startling  and  of  vast  im- 
portance, and  I  assume  everyone,  on  first 
hearing  it,  will  declare  that  it  is  impos- 
sible; that  no  legislature  in  the  nineteenth 
century  could  have  intended  such  a  re- 
sult." 

However,  we  must  confess  that  some  sug- 
gestions in  the  decisions  of  this  court  prior 
to  Dodge  V.  Williams,  46  Wis.  70.  1  N.  W. 
92,  60  N.  W.  1103,  without  decidedly  com- 
mitting the  court  thereto,  were  in  line  with 
the  departure  in  New  York  from  Williams 
V.  Williams,  supra.  The  revisers  of  the 
statutes,  by  suggestion  to  the  legislature, 
manifestly  endeavored  to  stem  that  trend 
of  judicial  thought,  and  the  legislature 
promptly  acted  upon  such  suggestion,  as 
indicated  in  my  opinion  in  Danforth  v. 
Oshkosh,  119  Wis.  262,  97  N.  W.  258.  The 
judicial  leaning  was  not  so  firmly  in- 
trenched in  our  system  but  that,  in  the 
learned  opini6n  of  Chief  Justice  Ryan  in 
Dodge  V.  Williams,  rendered  soon  after  the 
revision  of  the  statutes,  it  was  brushed 
aside,  and  the  principles  of  Williams  v. 
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Williams  clearly  written  into  our  judicial 
Code. 

The  unfortunate  allusions  to  the  domi- 
nating spirit  of  the  opinion  in  Dodge  v. 
Williams,  and  to  its  letter  as  well,  coming 
little  short  of  ingrafting  the  lamentable 
departure  in  New  York  upon  our  system, 
are  sufficiently  referred  to  in  detail  in 
Harrington  v.  Pier,  105  Wis.  485,  60  L.R.A. 
307,  76  Am.  St.  Rep.  924,  82  N.  W.  345, 
and  need  not  be  repeated  here.  Effectually, 
it  was  thought,  though  not  without  some 
difficulty  for  want  of  unanimity,  all  seem- 
ing or  real  departure  from  Dodge  v.  Wil- 
liams was  cured  in  the  decision  in  the  Har- 
rington Case,  the  earlier  case  being  given 
its  true  dignity  as  condemning,  at  least  as 
regards  personalty,  the  idea  that  the  com- 
mon-law doctrine  of  charities  had  been  in 
any  way  or  to  any  extent  displaced  in  this 
state.  That  was  reinforced  by  Hood  v. 
Dorer,  107  Wis.  149,  82  N.  W.  546,  and 
Becker  v.  Chester,  116  Wis.  90,  91  N.  W. 
87,  050. 

Unfortunately,  because  of  seeming  inter- 
ference as  to  real  estate,  in  Beurhaus  v. 
Cole,  94  Wis.  617,  69  N.  W.  986,  when  we 
came  to  Danforth  v.  Oshkosh,  supra,  the 
court  not  only  refused  to  eztotid  the  doc- 
trine of  Harrington  v.  Pier  to  realty,  but 
held  in  effect,  if  not  in  terms,  that  the 
common  law  as  to  charities  respecting  real 
estate  had  been  wholly  displaced  by  writ- 
ten law,  and  furthermore  created  much  con- 
fusion respecting  what  was  really  intended 
to  be  covered  before. 

So  it  will  be  seen  the  specter  of  the  New 
York  heresy, — I  can  call  it  nothing  else, — 
which  was  buried  out  of  sight  in  that  state 
in  Allen  v.  Stevens,  supra,  and  had  menaced 
the  situation  here  for  some  twenty-five 
years,  at  last,  effectually,  it  was  feared 
by  the  writer,  took  a  place  at  our  judicial 
table,  leading  to  the  writing  of  my  appeal, 
found  in  the  report  of  the  Danforth  Case, 
to  the  blessed  spirit  that  gave  rise  to  the 
law  of  charities,  and  to  the  logic  of  the 
history  of  the  subject  in  New  York,  and 
that  in  our  own  state  as  well,  grounding 
hope  upon  the  immutability  of  truth  and 
the  assurance  of  the  "inspired  apostle" 
that  "charity  never  faileth,"  to  move  the 
court  sometime  to  return  to  the  lines  of 
Dodga  ▼•  Williams  and  Harrington  v.  Pier, 
such  lines  applying  to  realty  as  clearly 
In  spirit  as  they  do  in  letter  to  personalty; 
and  that  the  lawmaking  power  might  lend 
its  aid  to  accomplish  that  end  by  expressly 
removing  any  supposed  or  real  impediment 
to  the  consummation  of  that  result.  That 
the  heart  of  the  people  was  not  miscon- 
ceived in  making  the  appeal  for  legislative 
aid  bears  evidence  in  the  fact  that  at  the 
first    opportunity,    chapter    611.    Laws    of 
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1005,  was  spread  on  the  statute  books,  re-, 
moving  any  such  impediment  in  the  most 
explicit  terms.  Thus  was  obviated  any 
necessity  to  again  resort  to  anything  in 
the  nature  of  a  judicial  invention,  as  in 
the  Danforth  Case,  in  my  judgment,  to 
save,  though  fraught  with  infirmities,  a  de- 
signed charity,  by  treating  it  as  a  convey- 
ance without  trust  features  and  upon  con- 
dition subsequent,  leaving  it  with  the  well- 
known  infirmities  of  a  benevolence  depend- 
ent upon  the  law  of  private  trusts  for  its 
survival  and  administration.  Such  a  speedy 
removal  of  the  danger  discussed  in  the 
opinion  by  the  writer,  concurred  in  by  Mr. 
Justice  Siebecker,  in  the  Danforth  Case, 
was  more  than  could  well  have  been  hoped 
for  when  such  opinion  was  written.  Such 
removal  was  soon  judicially  recognized  here 
in  Kavanaugh*s  Will,  supra,  and  is  now 
again  observed  with  the  satisfaction  of  all 
and  with  added  significance,  because  of 
similarity  of  conditions  with  those  in  the 
Danforth  Case. 

This  case  marks  then,  as  said  in  the  be- 
ginning, an  epoch,  one  of  monumental  char- 
acter, in  our  jurisprudence,  because  of  the 
now  more  unmistakable  restoration  and 
firm  intrenchment  in  our  system  than  here- 
tofore by  Kavanaugh's  Will,  supra,  of  one 
of  the  most  valuable  of  our  inheritances 
from  the  mother  country,  "placing  out 
state,"  without  room  for  reasonable  future 
controversy,  "in  the  front  rank  of  com- 
munities as  regards  favoring  devises  of 
privately  accumulated  wealth  to  charitable 
objects.''  The  question  submitted  in  the 
Danforth  Case,  "Shall  we  have  incorporated 
into  our  system  the  thought,  so  beautifully 
expressed:  'Charity  in  thought,  speech, 
and  deed  challenges  the  admiration  and  af- 
fection of  mankind.  Christianity  teaches 
it  as  its  crowning  grace  and  glory,  and  the 
inspired  apostle  exhausts  his  powerful  elo- 
quence in  setting  forth  its  beauty  and  the 
nothingness  of  all  things  without  it,'"  has 
been  answered  affirmatively  in  much,  if 
not  the  same,  circumstances  as  those  which 
gave  rise  to  the  submission. 

This  decision  could  not  well  have  been 
otherwise  than  it  is,  regardless  of  Danforth 
y.  Oshkosh,  in  view  of  the  fact  that  the 
people,  aroused  by  the  discussion  there, 
soon  spoke  with  unmistakable  meaning  on 
the  subject.  I  am  content  to  have  it  as  it 
is;  have  it  upon  the  theory  that  there  is 
eflicient  room,  under  the  circumstances,  for 
distinguishing  between  the  two  cases  on  the 
question  of  whether  there  is  a  trust  feature 
characterizing  the  one,  and  none  character- 
izing the  other.  Doubtless,  since  the  crea- 
tion involved  in  the  former  case  Vas  wholly, 
in  spirit,  a  charity,  it  was  competent  to 
read  out  of  the  instrument  an  intent  bus-  | 
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taining  it  as  a  conveyance  upon  condition 
subsequent,  if  that  could  be  done  within  the 
uttermost  boundaries  of  reason,  rather  than 
that  the  benefaction  should  fail  wholly.  1 
think  in  the  changed  situation  wrought  by 
the  legislative  declaration,  the  same  rules 
of  construction  which  conserved,  to  some  ex- 
tent, the  eflforts  of  the  donor  before,  saving 
her  creation  as  a  conveyance  on  condition 
subsequent,  would  save  a  donation  now, 
made  in  the  same  language,  as  a  charitable 
trust  with  all  the  added  advantages  inci- 
dent to  such  a  trust. 

So,  from  one  view  point,  the  opinion  in 
this  case  overrules  Danforth  v.  Oshkosh,  so 
far  as  the  court  there  limited  the  bequest 
to  the  lines  of  a  conveyance  upon  condi- 
tion, instead  of  giving  it  the  effect  intended, 
as  I  think.  Whether  I  be  right  in  that  or 
not,  the  broader  elTect  by  construction,  if 
need  be,  should  nevertheless  be  given  be- 
cause of  the  change  in  the  written  law. 
The  different  result  now  from  that  before 
doubtless  has  dome  support  in  the  fact  that 
the  language  of  the  will  here  somewhat 
more  emphatically  than  that  in  the  in- 
strument involved  in  the  Danforth  Case 
gives  character  to  the  bequest  expressly  of 
a  charitable  trust,  as  said,  in  effect,  in  the 
able  opinion  written  for  the  court  by  my 
Brother  Barnes.  The  points  of  difference 
as  to  the  particular  vital  feature,  and  the 
dilemma  in  which  the  court  found  itself 
in  the  former  case  after  holding  that  the 
statute,  respecting  realty  at  least,  had  dis- 
placed the  common  law  as  to  charities,  are 
sufficiently  portrayed  in  the  court's  opinion, 
now  in  harmony  with  my  independent  opin- 
ion in  the  former  case.  They  show  ample 
reason,  in  my  judgment,  for  not  following 
the  latter  as  a  piecedent,  or,  if  it  be  one 
on  its  face,  for  not  following  it  all,  es- 
pecially 1>ecau8e  of  the  legislative  declara- 
tion. 

It  were  better,  perhaps,  under  all  the 
circumstances,  that  the  bequest  was  sus- 
tained as  it  was  in  the  Danforth  Case  than 
that  it  should  have  failed  wholly.  How- 
ever, time  has  only  strengthened  my  opin- 
ion then  expressed,  that  the  logic  indulged 
in  to  support  the  bequest  was  a  mere  judi- 
cial, though  perhaps  from  one  view  point 
justifiable,  invention;  yet,  on  the  whole, 
tlie  result  was  to  defeat  the  real  intent  of 
the  donor.  But  is  so,  the  infirmity  may 
well  be  confined  to  that  case.  May  the  in- 
cident stand  clothed  only  in  its  own  pe- 
culiar characteristic,  and  so  conditioned  as 
not  to  endanger  future  effo^'ts  of  the  be- 
nevolently inclined  to  give  of  their  for- 
tunes to  charitable  objects, — ^a  consumma- 
tion which  this  case  may  be  regarded  as 
having   in  great  part  accomplished. 
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EMMA  J.  STOUT,  Admrx,  of  W.  A.  Stout, 

V. 

VALLE  CRUCIS,  SHAWNEEHAW,  & 
ELK  PARK  TURNPIKE  COMPANY, 
Appt. 

(153  N.  C.  613,  09  S.  E.  608.) 

Bridge  —  absence  of  rail  —  negllgenoe. 

1.  Failure  to  maintain  hand  rails  along 
the  sides  of  a  bridge  or  causeway  40  feet 
long  and  13}  feet  high  at  the  center  is 
negligence  as  matter  of  law,  although  logs 
are  maintained  along  the  sides  of  the  road- 
way to  prevent  vehicles  running  over  the 
sides. 

Same  —  liability  where  rail  would  have 
been  Ineffectual. 

2.  The  owner  of  a  bridge  is  not  liable  for 
the  death  of  one  carried  over  its  side  by  the 
horse  he  was  riding,  because  of  failure  to 
maintain  a  proper  guard  rail,  if  the  horse 
was  so  frightened  by  thunder  and  lightning 
that  the  ordinary  rail  which  he  was  bound 
to  maintain  would  not  have  prevented  the 
accident. 

Trial  —  Jury  —  sufficiency  of  rail. 

3.  The  jury  must  determine  whether  or 
not  the  ordinary  rail  which  the  owner  of  a 
bridge  is  bound  to  maintain  along  its  side 
would  have  been  sufficient  to  prevent  a  rider 
from  being  carried  over  its  side  by  a  horse, 
to  his  injury,  when  the  horse  became 
crazed  by  fright  on  account  of  thunder  and 
lightning. 

(November  30,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Watauga 
County  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  her  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  Jones  and  Ij.  D.  liowe 
for  appellant. 

Messrs.  T.  A.  liove  and  F.  A.  lilnney 
for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  a  resident  corporation 
created  under  the  laws  of  the  state  of  North 
Carolina  (Private  Laws  of  1891,  chap.  291), 
and  was  operating  a  turnpike  road  with 
tollgates  over  the  road,  and  collecting  tolls 

Note.  —  See  note  to  Lyons  v.  Watt,  18 
L.R.A^(N.S.)  1135,  as  to  what  injuries  may 
be  deemed  proximately  caused  by  absence  of 
guard  rail  in  highway. 

As  to  liability  of  municipality  for  injury 
to  person  or  property  of  one  driving  over  de- 
fective highway  where,  at  the  time  of  the 
accident,  his  horse  is  frightened  without 
fault  of  either  partv,  see  note  to  Denver  v. 
T^tzler,  8  L.R.A.(N.S.)  77. 
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from  the  patrons  of  said  road  between  the 
towns  of  Valle  Crucis,  in  the  county  of  Wa^ 
tauga,  and  Elk  Park,  in  the  county  of  Mit- 
chell. It  appears  that  at  the  point  on  de- 
fendant's road  where  the  plaintiff's  intes- 
tate was  injured,  the  roadbed  was  a  solid 
causeway  built  up  across  a  hollow  or  gulch 
between  two  ridges,  and  that  such  cause- 
way was  constructed  of  logs,  rocks,  and 
earth ;  that  it  was  straight  and  without  any 
curvature,  and  about  40  or  45  feet  in  length; 
that  at  the  highest  part  it  was  13^  feet 
high  and  sloped  out  to  grade  at  either  end; 
that  the  road  was  smooth  and  in  good  con- 
dition and  was  of  the  width  required  for 
such  roads  by  the  law  in  force,  and  that  it 
had  on  either  side  stringers  about  10  inches 
in  diameter  to  prevent  wagons  from  run- 
ning off  of  the  causeway,  but  that  there 
were  no  hand  rails  along  the  causeway,  nor 
had  ever  been,  and  that  the  road  was  in 
all  respects  as  it  had  been  for  many  years; 
that  the  night  of  the  injury  to  plaintifi^s  in- 
testate was  intensely  dark,  and  that  a  wild 
tempest  of  thunder,  lightning,  and  rain  was 
prevailing  at  the  time  of  the  accident;  that 
plaintiff's  intestate  was  riding  a  horse  over 
said  causeway  about  12  o'clock  at  night, 
and  that  the  injury  was  caused  by  the 
horse  going  over  the  edge  of  the  road  with 
the  intestate  on  him. 

1.  The  first  question  presented  by  the  as- 
signments of  error  relates  to  the  duty  of  the 
defendant  to  construct  and  maintain  hand 
rails  along  both  sides  of  this  causeway,  of 
proper  height  and  strength  for  the  protec- 
tion of  its  patrons  passing  over  it.  We  are 
of  opinion  that  the  character  of  this  par- 
ticular structure  is  such  that  it  is  negli- 
gence not  to  maintain  hand  rails  along 
both  sides  of  it  The  guard  logs  on  each 
side,  placed  there  to  prevent  vehicles  run- 
ning off,  do  not  meet  the  requirements  of  a 
reasonable  prudence.  The  structure  is  real- 
ly a  bridge  across  a  gully  40  feet  in  width. 
In  fact,  the  witnesses  speak  of  it  as  a 
bridge.  It  is  as  dangerous  in  every  respect 
without  hand  rails  as  if  it  were  built  on 
piling  and  crossed  a  running  stream.  We 
could  not  hesitate  to  hold  it  to  be  per  s« 
negligence  to  fail  to  provide  railing  on  both 
sides  of  an  open  bridge  of  that  length  across 
an  ordinary  stream.  In  the  case  of  Titus 
V.  New  Scotland,  11  App.  Div.  266,  42  N. 
Y.  Supp.  152,  the  plaintifTs  intestate  was 
driving  over  a  narrower  bridge  on  a  very 
dark  night, — so  dark,  in  fact,  that  he  could 
not  see  his  way,  and  had  to  trust  to  the 
instinct  of  his  horses  to  follow  a  beaten 
traiL  In  that  case  the  bridge  was  10  or  12 
feet  in  width,  and  the  planks  constituting 
the  floor  of  the  bridge  were  of  unequal 
lengths,  and  there  were  no  guard  rails  or 
banister ing  on  either  side  of  said  bridge; 
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the  teamster  drove  off  said  bridge  and  was 
killed;  the  supreme  court  sustained  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff, 
holding  the  negligent  failure  to  provide  safe 
guard  rails  or  banistering  was  the  proxi- 
mate cause  of  the  injury.  One  trsiveling  at 
night  has  the  same  rights  as  one  traveling 
by  day  to  assume  that  the  highway  is  safe. 
15  Am.  ft  Eng.  Enc.  Law,  p.  472,  subsec- 
tion F,  and  authorities  cited  thereunder. 
Quinn  y.  Sempronius,  33  App.  Div.  70,  53  N. 
Y.  Supp.  325,  is  very  similar  to  the  case 
at  bar,  the  imputed  negligence  consisting 
of  the  failure  of  the  defendant  to  construct 
hand  rails  over  a  long  bridge,  whereby  the 
plaintiff's  team  was  precipitated  and  in- 
jured; the  court  held  a  good  cause  of  ac- 
tion was  alleged,  and  the  plaintiff  was  en- 
titled to  recover  such  damage  sustained. 
Ai^gusta  v.  Hudson,  94  Ga.  135,  21  S.  E. 
289;  Atlanta  v.  Wilson,  59  Ga.  544,  27  Am. 
Rep.  396;  Georgia  R.  &  Bkg.  Co.  v.  Mayo, 
92  Ga.  223,  17  S.  E.  1000.  We  do  not  think 
there  is  anything  in  defendant's  charter  or 
in  §  14,  Acts  1899,  chap.  286,  which  re- 
lieves the  defendant  from  the  duty  of  pla- 
cing hand  or  guard  rails  on  what  is  practi- 
cally a  bridge  40  feet  long. 

2.  We  think,  however,  the  trial  judge 
erred  in  determining  as  matter  of  law  that 
the  absence  of  hand  rails  was  the  proximate 
cause  of  the  injury.  Under  ordinary  cir- 
cumstances, where  man  or  beast  falls  off  a 
bridge  for  lack  of  proper  g^ard  rails,  the 
failure  to  provide  them  would  be  adjudged 
as  matter  of  law  the  proximate  cause  of  the 
injury;  but  in  this  case  there  are  excep- 
tional circumstances  which  require  that 
question  to  be  determined  by  a  jury.  It 
appears  in  the  evidence  that  the  deceased 
was  riding  the  horse  of  witness  McGuire, 
who  was  walking  4  or  6  feet  ahead;  that 
there  was  at  the  time  a  very  violent 
thunder  storm  raging,  and  that  just  at  the 
time  the  horse  and  rider  disappeared  there 
was  a  terrific  peal  of  thunder,  accompanied 
by  lightning.  It  is  contended  by  the  de- 
fendant with  much  force  that  if  there  had 
been  a  hand  rail  along  the  side  of  the  bridge 
or  causeway,  it  would  not,  in  all  probabili- 
ty, have  saved  the  intestate;  that  the  horse 
was  crazed  by  fright,  and  would  have 
jumped  the  hand  rail  or  easily  have  broken 
it  down  when  he  rushed  against  it.  This  is 
a  reasonable  inference  which  a  jury  would 
be  warranted  in  drawing  from  the  evidence, 
and  cannot  be  ignored.  If  the  horse,  badly 
frightened  by  the  thunder  and  lightning, 
rushed  off  the  bridge  under  circumstances 
when  no  ordinary  guard  rail  would,  in  all 
probability,  have  prevented  the  catastrophe, 
the  death  of  the  intestate  would  be  attrib- 
uted to  causes  for  which  defendant  was  not 
responsible,  and  not  to  the  absence  of  the 
SI  L.R.A.(N.S.) 


guard  rail.  In  other  words,  under  such  cir- 
cumstances the  failure  to  provide  a  guard 
rail  would  not  be  the  proximate  cause  of 
the  intestate's  death,  and  plaintiff  could  not 
recover.  This  contention  of  the  defendant 
should  have  been  presented  to  the  jury  with 
appropriate  instructions. 
New  trial. 
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EX  PARTE  TOM  TALLEY. 

(—  Okla.  Crim.  Rep.  — ,  112  Pac.  36.) 

Criminal  law  —  information  —  veriH- 
cation  —  sufficiency. 

1.  Under  the  Constitution  and  laws  of 
this  state,  an  information  charging  a  de- 
fendant with  the  commission  of  a  misde- 
meanor is  required  to  be  verified  in  posi- 
tive terms;  and  an  unverified  information, 
and  one  verified  only  on  information  and  be- 
lief, are  equally  defective. 

Same  —  purpose  of  requirement. 

2.  The  requirement  that  an  information 
charging  a  misdemeanor  shall  be  verified  in 
positive  terms  before  a  warrant  of  arrest 
may  issue  thereon  is  intended  for  the  pre- 
servation of  the  personal  security  and  liber- 
ty of  the  individual,  by  forbidding  tlie  issu- 
ance of  a  warrant  for  his  arrest  except 

Headnotes  by  Richabdson,  J. 
■ 
Note,'^  Waiver  of  verification  of  infor* 

mation. 

The  authorities  are  practically  unanimous 
that  an  unverified  or  aefectively  verified  in- 
formation is  sufficient  for  all  purposes,  ex- 
cept as  a  basis  of  a  warrant  for  the  arrest 
of  the  defendant;  and  that,  as  the  require- 
ments as  to  the  verification  of  an  informa- 
tion are  intended  for  the  personal  benefit 
of  the  defendant,  and  a  failure  to  verify  as 
required  is  not  a  jurisdictional  matter,  a 
deiendant  arrested  under  a  warrant  issued 
upon  an  unverified  or  defectively  verified 
information,  by  voluntarily  allowing  the 
case  to  proceed  without  first  duly  objecting 
to  the  information  or  warrant,  gives  the 
court  actual  jurisdiction  of  his  person,  and 
waives  the  irregularity.  As  said  in  Ex 
Pabte  Talley,  after  the  review  of  a  large 
number  of  authorities  on  this  subject:  "We 
take  it  as  established,  therefore,  both  on 
principle  and  by  the  authorities,  that  a 
defendant  waives  any  objection  which  he 
may  have  to  the  information  on  account  of 
a  defective  verification  thereof  or  a  total 
want  of  verification,  by  pleading  thereto 
without  moving  to  quash  or  set  aside  the 
information  on  that  ground." 

Cases  directly  to  this  effect  are:  State 
V.  Otey,  7  Knn.  09;  State  v.  Falk,  46  Kan. 
498,  26  Pac.  1023;  State  v.  McCaflfery,  16 
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upon  probable  <*«i]8e  shown  under  oath,  and 
by  preventing  the  institution  of  baseless  and 
unfounded  prosecutions. 

Same  — >  warrant  of  arrest. 

3.  The  requirement  that  an  information 
for  a  misdemeanor  be  verified  before  a  war- 
rant of  arrest  may  issue  thereon  does  not 
purport  to  deal  with  the  essentials  of  an 
information  as  a  mere  accusation,  but  only 
with  the  manner  and  means  of  obtaining 
the  custody  and  jurisdiction  of  the  defend- 
ant's person. 

Same  —  unyerifled  Information  —  avf- 
flciency. 

4.  The  verification  is  no  part  of  the  infor- 
mation itself;  and  an  unverified  information 
properly  charging  a  misdemeanor,  signed  by 
the  county  attorney,  and  filed  in  a  court 
having  jurisdiction  of  the  offense,  though 
insufficient  to  authorize  the  issuance  of  a 
warrant  of  arrest,  is  nevertheless  sufficient 
for  all  other  purposes,  if  not  properly 
challenged. 

Same  —  waiver. 

5.  The  requirement  that  an  information 
for  a  misdemeanor  be  verified,  being  intend- 
ed for  the  personal  benefit  of  the  defendant, 
he  may  waive  the  same;  and  he  does  so  by 
pleading  to  the  information  without  moving 
to  quash  or  set  it  aside. 


Appeal  —  Jnrl8di(!tlonaI  maCters. 

6.  Jurisdictional  matters  mav  be  raised 
for  the  first  time  in  the  appellate  court. 

Trial  — >  motion  to  qnash  Information  ^ 
overrnling  —  error. 

7.  It  is  error  for  a  court  to  overrule  a 
motion  to  quash  an  unverified  information 
charging  a  raisdemanor,  but  the  matter  is 
not  jurisdictionaL 

Habeas  corpus  — >  correction  of  errors. 

ft.  The  writ  of  habeas  corpus  is  not  in- 
tended for  the  correction  of  errors  or  mere 
irregularities,  and  cannot  be  substituted  for 
an  appeal  or  writ  of  error. 

Same  —  judgment  not  void. 

9.  Where  a  petitioner  is  imprisoned  under 
a  judgment  oi  conviction  for  crime,  unless 
the  court  was  without  jurisdiction  to  ren- 
der the  particular  judgment,  and  the  judg- 
ment is  void  and  not  merely  voidable,  re- 
lief cannot  be  had  by  habeas  corpus,  how- 
ever numerous  and  gross  may  have  been 
the  errors  committ^  during  the  trial 
or  in  the  proceedings  preliminary  thereto. 

Information  ^  veriflcatlon. 

10.  There  is  no  requirement  in  this  state 
that  an  information  charging  a  felony, 
filed  in  the  district  court,  Iw  verified. 
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Mont.  33,  40  Pac.  63;  Goddard  v.  State,  73 
Neb.  739,  103  N.  W.  443;  Bailey  v.  State, 
36  Neb.  808,  55  N.  W.  241;  Johnson  v. 
State,  53  Neb.  103,  73  N.  W.  463;  Mul- 
drow  V.  State,  —  Okla.  Crim.  Rep.  — ,  111 
Pac.  656 ;  Ex  parte  Simmons,  —  Okla.  Grim. 
Rep.  — ,  112  Pac.  41;  Ex  parte  Crawford, 
—  Okla.  Grim.  Rep.  — ,  112  Pac.  41;  HoUi- 
baugh  V.  Hehn,  13  Wyo.  269,  79  Pac.  1044. 

Other  cases  to  the  effect  that  any  objec- 
tion to  the  verification  of  an  information 
is  waived  if  not  taken  advantage  of  by  due 
motion  to  quash  are:  State  v.  Brown,  181 
Mo.  192,  79  S.  W.  1111;  SUte  v.  Speyer, 
182  Mo.  77,  81  S.  W.  430;  State  v.  Tindall, 
188  Mo.  336,  87  S.  W.  451 ;  State  v.  Temple, 
194  Mo.  237,  92  S.  W.  869,  5  A.  A;  E.  Ann. 
Cas.  954 ;  State  v.  Green,  229  Mo.  642,  129 
8.  W.  700;  State  v.  Runzi,  105  Mo.  App. 
319,  80  8.  W.  36;  State  v.  Lee,  113  Mo.  App. 
200,  87  S.  W.  527 ;  Davis  v.  State,  31  Neb. 
247,  47  N.  W.  864;  Ex  Pabte  Tallet,  ex- 
pressly overruling  Salter  v.  State,  2  Okla. 
Grim.  Rep.  404,  25  L.R.A.(N.S.)  60,  102 
Pac.  719. 

And  defendant's  voluntarily  entering  into 
a  recognizance  for  his  appearance,  without 
objection  to  the  suHiciency  of  the  warrant, 
information,  or  verification  thereof,  consti- 
tutes a  waiver  of  any  defects  in  the  veri- 
fication of  the  information,  and  thereafter  a 
motion  to  quash  is  too  late.  State  v. 
Bjorkland,  34  Kan.  377,  8  Pac.  391;  State 
v.  Longton,  36  Kan.  376,  11  Pac.  163:  State 
v.  Barr,  54  Kan.  230,  38  Pac.  289;  State  v. 
rook,  4  Kan.  App.  451,  46  Pac.  44;  State 
V.  Keenan.  7  Kan.  App.  813,  55  Pac.  102; 
State  V.  Collins.  8  Kan.  App.  308,  57  Pac. 
38 ;  State  v.  Goff,  10  Kan.  App.  286,  61  Pac. 
31  L.R.A.(N.S.) 


680,  reversed  on  other  grounds  in  62  Kan. 
104,  61  Pac.  683. 

So,  a  defendant,  by  voluntarily  giving  a 
recognizance  and  obtaining  a  discharge  from 
custody,  before  any  objection  to  the  warrant 
or  the  information,  waives  all  right  to  com- 
plain of  defects  or  irregularities  in  the  af- 
fidavits used  as  a  basis  for  an  information 
verified  by  a  county  attorney  upon  infor- 
mation and  belief,  in  accordance  with  a 
statute,  and  the  issuance  of  the  warrant 
thereon.  State  v.  Ellvin,  51  Kan.  784,  33 
Pac.  647. 

In  Lambert  v.  People,  29  Mich.  71,  and 
Peojjle  V.  Gardner,  62  Mich.  307,  29  N.  W. 
19,  it  was  held  that  any  objection  to  the 
sufficiency  of  the  verification  of  an  informa- 
tion is  waived  by  pleading  without  objec- 
tion and  proceeding  with  the  trial  to  the 
impaneling  and  swearing  of  the  jury. 

And  objection  cannot  be  made  for  the 
first  time  to  the  introduction  of  evidence, 
on  account  of  defects  in  the  verification  of 
the  information.  State  v.  Green,  229  Mo. 
642.  129  S.  W.  700. 

So,  defendant  waives  any  defects  in  the 
verification  of  the  complaint  by  pleadinjr  not 
guilty  to  the  charge  contained  in  the  oom- 
plait,  consenting  to  a  continuance,  aud 
agreeing  to  appear  for  trial  at  a  future  day. 
Re  Cummings,  11  Okla.  286,  66  Pac.  332. 

And  pleading  and  going  to  trial  upon  the 
merits  without  objection  waives  any  defect 
or  irregularity  in  the  verification  of  the  in- 
formation, favlor  V.  People,  21  Colo.  42(5, 
42  Pflp.  652;  Bryan  v.  State.  41  Fla.  643.  20 
So.  1022;  State  v.  Ruth,  21  Kan.  583;  Re 
Lewis,  31  Kan.  71,  1  Pac.  283;  State  v. 
Blackman,  32  Kan.  615,  5  Pac  173;  State  v. 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  commit- 
ted for  illegal  sale  of  intoxicating  liquors 
under  a  conviction  alleged  to  be  illegal  for 
lack  of  jurisdiction.     Writ  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Huser  and  W.  T.  Banks 
for  petitioner. 

Messrs.  J.  G.  Wright  and  F.  S.  Cald- 
well, for  respondent: 

A  writ  of  habeas  corpus  will  not  be  al- 
lowed when  the  petitioner  has  an  adequate 
remedy  by  appeal. 

Ex  parte  Flowers,  2  Okla.  Crim.  Rep.  430, 
101  Pac.  860;  Ex  parte  Justus,  3  Okla. 
Crim.  Rep.  Ill,  25  L.R.A.(N.S.)  483,  104 
Pac.  933. 

A  judgment  cannot  be  impeached  by 
showing  that  it  was  based  upon  a  mistake 
of  law. 

Fauntleroy  v.  Lum,  210  U.  S.  230,  62  L. 
ed.  1039,  28  Sup.  Ct.  Rep.  641;  American 
Exp.  Co.  V.  Mullins,  212  U.  S.  311,  63  L. 
ed.  625,  29  Sup.  Ct.  Rep.  381,  16  A.  &  E. 
Ann.  Cas.  636. 

The  court  had  jurisdiction  of  the  case, 
notwithstanding  the  fact  that  the  informa- 
tion was  not  verified. 


Miller  v.  United  States,  8  Okla.  315,  57 
Pac.  836;  Mulkins  v.  Tinted  States,  10 
Okla.  288,  61  Pac.  923;  Snapp  v.  State,  2 
Okla.  Crim.  Rep.  515,  103  Pac  653;  De 
Graflf  V.  State,  2  Okla.  Crim.  Rep.  519,  103 
Pac.  538;  State  v.  Otey,  7  Kan.  69;  Re  Lew- 
is, 31  Kan.  71,  1  Pac.  283;  State  v.  Black- 
man,  32  Kan.  615,  5  Pac.  173;  State  v. 
Barr,  54  Kan.  230,  38  Pac.  289;  State  v. 
Hook,  4  Kan.  App.  451,  46  Pac.  44;  Lewis  v. 
State,  15  Neb.  89,  17  N.  W.  366;  State  v. 
Ellvin,  61  Kan.  784,  33  Pac.  547;  Holli- 
baugh  V.  Hehn,  13  Wyo.  269,  79  Pac.  1044;* 
State  V.  Bjorkland,  34  Kan.  377,  8  Pac.  391; 
State  V.  Longton,  35  Kan.  375,  11  Pac. 
163;  Re  Cummings,  11  Okla.  286,  66  Pac. 
332;  State  v.  Speyer,  182  Mo.  77,  81  S. 
W.  430;  State  v.  Temple,  3^4  Mo.  237,  92 
S.  W.  8C9,  5  A.  &  £.  Ann.  Cas.  954;  State 
ex  rel.  Poul  v.  McLain,  13  N.  D.  368,  102 
N.  W.  407;  State  v.  Brown,  181  Mo.  192, 
79  S.  W.  1111;  Lambert  v.  People,  29  Mich. 
71;  People  v.  Murphy,  66  Mich.  646,  23  N. 
W.  215. 

Ridiardson,  J.,  delivered  the  opinion  of 
the  court: 

Tom  Talley,  the  petitioner,  was  convicted 
in  the  county  court  of  Okfuskee  county  of 


Allison,  44  Kan.  423;  State  v.  Osborn,  64 
Kan.  473,  38  Pac.  572;  People  v.  Murphy, 
66  Mich.  546,  23  N.  W.  215;  Hodgkins  v. 
State,  36  Neb.  160,  54  N.  W.  86;  Emery  v. 
State,  78  Neb.  547,  9  L.R.A.(N.S.)  1124, 
111  N.  W.  374;  State  v.  Kent  (State  v.  Pan- 
coast)  6  N.  D.  516,  35  L.R.A.  518,  07  N. 
W.  1052;  Hammond  v.  State,  3  Wash.  171, 
28  Pac.  334. 

So,  an  objection  first  made  in  a  motion 
for  a  new  trial  or  in  arrest  of  judgment, 
upon  the  ground  that  the  information  was 
not  properly  verified,  is  too  late.  State  v. 
Brown,  181  Mo.  192,  79  S.  W.  1111;  State 
V.  Lewis,  181  Mo.  235,  79  S.  W.  671;  State 
v.  Runzi,  105  Mo.  App.  319,  80  S.  W.  36; 
Davis  V.  State,  31  Neb.  247,  47  N.  W.  854; 
Emery  v.  State,  78  Neb.  547,  9  L.R.A.(N.S.) 
1124,  111  N.  W.  374;  Muldrow  v.  State,  — 
Okla.  Crim.  Rep.  — ,111  Pac.  656. 

And  the  objection  that  an  information  is 
not  properly  verified,  if  not  properly  pre- 
sented in  the  court  below,  cannot  be  raised 
on  appeal.  Taylor  v.  People,  21  Colo.  420, 
42  Pac.  652;  Bergdahl  v.  People,  27  Colo. 
302,61  Pac.  228;  State  v.  Montgomery,  181 
Mo.  19,  67  L.R.A.  343,  79  S.  W.  693,  2 
A.  &  E.  Ann.  Cas.  261 ;  State  v.  Sclmettler, 
181  Mo.  173,  79  S.  W.  1173;  State  v.  Runzi, 
105  Mo.  App.  319,  80  S.  W.  36;  State  v. 
Lee,  113  Mo.  App.  200,  87  S.  W.  627; 
Hammond  v.  State,  3  Wash.  171,  28  Pac. 
334. 

Where  an  information  was  not  "verified," 
the  defendant  cannot,  fter  the  disagreement 
of  a  jury,  and  upon  appeal  from  a  second 
trial,  take  advantage  of  the  error,  if  any,  in 
the  court's  permitting  tlie  clerk,  after  a 
plea  of  not  guilty  had  been  entered  and  the 
31  L.R.A.(N.S.) 


first  jury  impaneled,  to  sign  the  jurat 
and  attach  his  seal,  it  appearing  from  his 
oral  statement,  not  under  oath,  that  the 
county  attorney  had  in  fact  subscribed  and 
sworn  to  the  information  before  tlfa  filing 
thereof.     State  v.  Adams,  20  Kan.  311. 

But  where,  at  the  beginning  of  the  trial, 
defendant  moved  to  quash  the  information 
for  not  being  properly  verified,  and  at  the 
time  preserved  his  exceptions  to  the  overrul- 
ing of  the  motion,  and  at  the  conclusion  of 
the  trial  moved  in  arrest  for  the  same  cause, 
and  took  an  exception  to  the  action  of  the 
court  in  overruling  the  motion,  the  judg- 
ment of  conviction  will  be  reversed  because 
of  the  invalidity  of  the  information  and  the 
court's  error  is  overruling  such  motions. 
State  V.  Sheridan,  182  Mo.  33,  81  S.  W.  410; 
State  V.  Hannigan,  182  Mo.  15,  81  S.  W. 
406;  State  v.  Gutke,  188  Mo.  424,  87  S.  W. 
603. 

And  where  a  defective  information  was 
altered  by  the  magistrate  at  the  opening 
of  the  investigation,  and  not  thereafter  re- 
sworn, the  defendant,  having  objected  to 
the  information  as  amended,  for  not  being 
sworn  to,  does  not  waive  his  objection  by 
going  to  trial.    R.  v.  McNutt,  28  N.  S.  327. 

And  in  Thomas  v.  State,  37  Tex.  Crim. 
Rep.  142,  38  S.  W.  1011,  it  was  held  that 
where  defendant  has  been  convicted  on  an 
information  predicated  upon  a  complaint 
taken  and  sworn  to  before  a  county  attor- 
ney of  another  county,  who  had  no  authority 
to  take  such  afiidavit  for  use  outside  his 
own  county,  a  motion  in  arrest  of  judgment 
upon  that  ground  could  be  sustained. 

A.  C.  W. 
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selliiig  Snioxicating  liquor,  and  was  een- 
teneed  to  pay  a  fine  of  $300  and  to  be  Im- 
priioned  in  the  county  jail  for  a  term  of 
four  months.  He  undertook  to  appeal  from 
thif  aentence,  but  failed  to  serve  the  statu- 
tory notices  of  appeal,  and  for  that  reason 
his  purported  appeal  was  dismissed  by  this 
court  for  want  of  jurisdiction.  He  was 
then  committed  to  jail  in  accordance  with 
tlie  sentence  pronounced  upon  him.  He 
now  contends  that  his  imprisonment  is  il- 
legal, and  by  an  application  for  a  writ  of 
habeas  corpus  he  asks  this  court  to  in- 
quire into  and  determine  its  legality.  The 
illegality  of  his  imprisonment  is  alleged  to 
consist  in  the  fact  that  the  court  was  with- 
out 'jurisdiction  to  try  him  on  the  informa- 
tion exhibited  against  him,  and  that  the 
sentence  pronounced  upon  him  thereunder 
was  raid,  for  the  reason  that  said  infor- 
mation was  not  rerified  as  required  by  law. 
The  petition  for  the  writ  and  the  return 
thereto  show  thai  the  information  was 
signed  by  the  county  attorney  and  proper- 
ly charged  the  offense,  but  it  was  not  veri- 
fied in  any  manner.  Does  that  entitle  the 
petitioner  to  be  discharged? 

The  writ  of  habeas  corpus  is  not  designed 
for  the  correction  of  errors  or  mere  irregu- 
larities, and  cannot  be  substituted  for  an 
appeal  or  writ  of  error.  And  where  a  peti- 
tioner is  imprisoned  under  a  judgment  of 
conviction  for  crime,  unless  the  court  was 
without  jurisdiction  to  render  the  particu- 
lar judgment,  and  the  judgment  is  void  and 
not  merely  voidable,  relief  cannot  be  had 
by  habeas  corpus,  however  numerous  and 
gross  may  have  been  the  errors  committed 
during  the  trial  or  in  the  proceedings  pre- 
liminary thereto.  Re  Bonner  (C.  C.)  57 
Fed.  184;  Ex  parte  Lehmkuhl,  72  Cal.  53, 
13  Pac.  148;  Re  Sennott,  146  Mass.  489,  4 
Am.  St  Rep.  344,  16  N.  E.  448;  Re  Ellis,  70 
Mich.  322,  44  N.  W.  616;  Ex  parte  Shaw,  7 
Ohio  St.  81,  70  Am.  Dec.  55;  Ex  parte  Har- 
lan, 1  Okla.  48,  27  Pac.  020;  Ex  parte 
Murphy,  1  Okla.  288,  20  Pac  652;  Ex  parte 
Bond,  9  S.  C.  80,  30  Am.  Rep.  20;  Re  Raf- 
ferty,  1  Wash.  382,  25  Pac.  465;  Ex  parte 
Gibson,  31  Cal.  619,  91  An.  Dec.  546; 
Re  Wilson,  140  U.  S.  675,  35  L.  ed.  513,  11 
Sup.  Ct.  Rep.  870;  Re  Graham,  74  Wis. 
450,  17  Am.  St.  Rep.  174,  43  N.  W.  148; 
State  ex  rel.  Peterson  v.  Barnes,  3  N.  D. 
131,  54  N.  W.  641;  Ex  parte  Patman,  1 
Okla.  Grim.  Rep.  141,  95  Pac.  622;  Re  Mc- 
Naught,  1  Okla.  Grim.  Rep.  528,  09  Pac. 
241.  This  case,  therefore,  presents  the  sole 
question:  Is  the  want  of  a  verification  a 
jurisdictional  defect  in  an  information?  If 
it  is,  then  the  petitioner  should  be  dis- 
charged; otherwise,  he  should  not. 

The  law  in  this  state  bearing  upon  this 
81  L.R.A.|K.S.) 


question  is  found  in  §  30,  art  2.  of  our 
Constitution,  and  §§  6.377  and  6644,  Sny- 
der's Comp.  Laws.  The  constitutional  pro- 
vision is  as  follows:  "The  right  of  the  peo- 
ple to  be  secure  in  their  persons  •  .  • 
against  unreasonable  .  .  .  seizures  shall 
not  be  violated;  and  no  warrant  shall  is- 
sue but  upon  probable  cause,  supported  by 
oath  or  affirmation,  describing  as  particu-' 
larly  as  may  be  .  .  .  the  person  .  .  • 
to  be  seized."  Section  6577,  Snyder's 
Comp.  Laws,  reads:  "When  an  informa- 
tion, verified  by  oath  or  affirmation,  is  laid 
before  a  magistrate,  of  the  commission  of 
a  public  offense,  he  must,  if  satisfied  there- 
from that  the  offense  complained  of  has 
been  committed,  and  that  there  is  reason- 
able ground  to  believe  that  the  defendant 
has  committed  it,  issue  a  warrant  of  ar- 
rest." And  §  6644,  Snyder's  Comp.  Laws, 
provides  that  "all  informations  shall  be 
verified  by  the  oath  of  the  prosecuting  at- 
torney, complainant,  or  some  other  person." 
This  section  was  enacted  at  a  time  when 
felonies  could  be  prosecuted  only  by  indict- 
ment, and  it  therefore  relates  solely  to  mis- 
demeanors, as  is  conclusively  shown  by  a 
consideration  of  the  two  sections  inune- 
diately  preceding  and  of  §§  6485  and  6486, 
Snyder's  Comp.  Laws. 

The  several  provisions  quoted  above  are 
in  pari  materia  and  are  to  be  construed  to- 
gether; the  statutory  provisions  supple- 
menting the  constitutional  one.  In  our 
opinion  they  are  intended  for  the  preserva^ 
tion  of  the  personal  security  and  liberty 
of  the  individual,  by  forbidding  the  issu- 
ance of  a  warrant  for  his  arrest  except  up- 
on probable  cause  shown  under  oath,  and 
by  preventing  as  far  as  possible  the  insti- 
tution of  baseless  and  unfounded  prosecu- 
tions. They  do  not  purport  to  deal  with 
the  essentials  of  an  information  as  a  mere 
accusation,  but  only  with  the  manner  and 
means  of  obtaining  the  custody  and  juris- 
diction of  the  accused's  person.  The  veri- 
fication is  no  part  of  the  information  it- 
self; and  an  unverified  information  char- 
ging an  offense  in  proper  and  intelligible  lan- 
guage, signed  by  the  county  attorney  and 
filed  in  a  court  having  jurisdiction  of  the 
offense  charged,  though  insufficient  to  auth- 
orize the  issuance  of  a  warrant  of  arrest, 
if  not  properly  challenged,  is  sufficient  for 
all  other  purposes.  The  requirement  that 
the  information  be  verified  being  for  the 
personal  benefit  of  the  defendant,  we  see  no 
reason  why  he  may  not  waive  it  if  he  de* 
sires;  and  if  he  submits  himself  to  the  ju- 
risdiction of  the  court,  either  by  voluntarily 
appearing  and  answering  the  information, 
or  by  failing  to  move  to  quash  the  same 
when  arrested  and  brought  up  for  arraign- 
ment, he  thereby  waives  the  defect.    There 
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are  many  rights  Touchsafe  and  accused  by 
our  ConBtitution  and  laws  which  may  be 
waived,  and  many  of  them  have  reference 
to  the  form  of  the  accusation  and  the  man- 
ner of  its  presentment.  Thus,  it  is  provid- 
ed by  §  6738,  Snyder's  Oomp.  Laws,  that 
an  indictment  must  be  set  aside  when  it  is  not 
found,  indorsed,  presented,  or  filed  as  pre- 
scribed by  the  statutes  of  the  state;  but  the 
section  following  provides  that,  if  the  mo- 
tion to  set  aside  the  indictment  on  that 
ground  be  not  made,  the  defendant  is  pre- 
cluded from  afterwards  making  the  objec- 
tion; and  it  seems  to  us  that  this  provi- 
sion is  also  applicable  to  informations.  It 
is  so  held  by  the  courts  of  practically  all 
the  states  where  prosecutions  by  informa- 
tions are  authorized. 

Kansas  has  in  effect  the  same  constitu- 
tional and  statutory  provisions  that  we 
have,  and  it  is  held  in  that  state  that  the 
verification  of  an  information  must  be  made 
in  positive  terms,  and  not  on  information 
and  belief;  but  the  supreme  court  of  Kan- 
sas held,  in  State  v.  Otey,  7  Kan.  69,  that 
the  objection  that  an  information  is  not 
properly  verified  is  waived  by  pleading  to 
merits  and  going  to  trial.  The  same  court 
reaffirmed  that  holding  in  a  subsequent 
opinion  by  Justice  Brewer  in  State  v.  Ad- 
ams, 20  Kan.  311 ;  and  later,  in  State  v. 
Ruth,  21  Kan.  683,  Justice  Brewer  said: 
"It  is  alleged  that  the  information  was  in- 
sufficient for  lack  of  a  proper  verification. 
The  verification  was  defective,  but  the  de- 
fect was  waived  by  the  defendant's  plead- 
ing to  the  merits  and  going  to  trial.''  And 
in  State  ▼.  Blackman,  32  Kan.  615, 
5  Pac  173,  the  court  said:  "The 
third  and  last  point  made  by  coun- 
sel for  the  defendant  is  that  the  veri- 
fication of  the  information  is  not  sufficient. 
It  appears  that  the  information  was  veri- 
fied by  the  county  attorney,  who,  after  be- 
ing duly  sworn,  stated  in  his  verification 
'that  the  several  allegations  contained  in 
the  foregoing  information  are,  according  to 
the  best  of  his  knowledge,  information,  and 
belief,  true  in  substance  and  in  fact.'  This 
point  was  not  raised  in  the  court  below, 
and  hence  the  defendant  is  not  in  any  condi- 
tion to  raise  it  in  this  court.  The  record 
shows  that  the  defendant  in  the  court  be- 
low waived  arraignment,  pleaded  not  guilty 
to  the  information,  and  went  to  trial  upon 
the  merits  of  the  action,  without  making 
any  objection  to  the  sufficiency  of  the  in- 
formation or  to  its  verification.  The  de- 
fendant therefore  waived  all  irregularities 
with  reference  to  the  sufficiency  of  the  veri- 
fication." State  V.  Longton,  35  Kan.  375, 
11  Pac.  163,  goes  still  further,  and  holds 
that  when  the  defendant  enters  into  a  re- 
cognizance for  his  appearance  to  answer 
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the  information,  without  making  any  ob- 
jection to  the  sufficiency  of  the  warrant 
or  the  verification  of  the  information,  he 
thereby  waives  the  fact  that  the  warrant 
was  issued  on  an  information  insufficiently 
verified,  and  cannot  afterwards  have  the 
warrant  quashed  or  set  aside  on  that 
ground.  And  in  the  case  entitled  Re  Cum- 
mings,  11  Okla.  286,  66  Pac.  332,  the  su- 
preme court  of  the  territory  of  Oklahoma 
held  likewise.  The  syllabi  of  the  latter 
case  is  as  follows:  "The  objection  that  a 
criminal  complaint  is  verified  on  informa- 
tion and  belief  is  waived  by  pleading  to 
the  merits,  or  entering  into  a  recognizance 
for  appearance  at  a  future  day. 

"A  verification  on  information  and  be- 
lief is  sufficient  for  every  purpose  except 
merely  the  issuing  of  the  warrant  for  the 
arrest  of  the  defendant,  and  the  objection 
to  such  verification  must  be  made  by  mo- 
tion to  quash  the  warrant  before  plea  to 
the  merits,  or  other  steps  are  taken  which 
will  operate  as  a  waiver  of  such  defect." 

The  supreme  court  of  Kansas  had  the 
question  before  it  again  in  State  v.  Ellvin, 
51  Kan.  784,  33  Pac.  547,  in  State  ▼.  Barr, 
54  Kan.  230,  38  Pac.  289,  and  in  State  v.  Os- 
born,  54  Kan.  473,  38  Pac.  572 ;  and  in  each 
of  these  cases  reaffirmed  its  previous  holding. 
See  also  Re  Lewis,  31  Kan.  71,  1  Pac. 
283,  and  State  v.  Stoffel,  48  Kan.  364,  29 
Pac.  685. 

The  same  question  was  before  the  su- 
preme court  of  Colorado  in  Brown  v.  Peo- 
ple, 20  Colo.  101.  38  Pac.  1040,  Taylor  v. 
People,  21  Colo.  426, 42  Pac.  652,  and  Berg- 
dahl  V.  People,  27  Colo.  302,  61  Pac.  288;  in 
each  of  which  the  court  announced  and  ad- 
hered to  the  rule  declared  by  the  supreme 
court  of  Kansas.  In  the  last-mentioned  case 
the  court  said:  "The  failure  to  properly  veri- 
fy an  information  is  not  one  which  affects 
its  sufficiency.  It  is  required  to  be  veri- 
fied as  designated  by  §§  1432b  and  1432h, 
3  Mills's  Anno.  Stat.  Tliese  are  provisions 
which  are  intended  to  and  do  comply  with 
§  7,  article  2,  of  our  Bill  of  Rights,  which, 
in  substance,  declares  that  no  warrant  to 
seize  any  person  shall  issue  unless  probable 
cause  therefor  is  made  to  appear  by  oath 
or  affirmation  reduced  to  writing.  This 
right,  however,  is  one  which  may  be  waived, 
and,  unless  properly  presented  below,  can- 
not be  raised  in  this  court." 

In  Nebraska  an  information  must  be 
verified  in  positive  terms;  and  under  the 
peculiar  wording  of  the  statute  it  is  held 
that  it  must  be  verified  before  a  judicial  of- 
ficer, and  cannot  be  verified  before  a  notary 
public.  Yet  in  Hodgkins  v.  State,  36  Neb. 
160,  54  N.  W.  86,  the  court  said:  "It  is 
argued  that  there  is  no  valid  information, 
for  the  reason  that  the  charge  upon  which 
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plaintiffs  in  error  were  tried  was  sworn 
to  before  a  notary  public.  It  has 
been  held  by  this  court,  in  Richards  v. 
State,  22  Neb.  145,  34  N.  W.  346,  and  Davis 
V.  State,  31  Neb.  247,  47  N.  W.  864,  that 
the  information  should  be  sworn  to  before 
some  judicial  officer.  In  the  last  above 
case,  however,  it  was  held  that  an  objec- 
tion to  the  information  on  that  ground  will 
be  waived  unless  made  before  verdict.  And 
Judge  Norval,  in  the  opinion  of  the  court, 
uses  the  following  language:  'It  (the  ob- 
jection) should  have  been  raised  by  motion 
to  quash  before  pleading  to  the  informa- 
tion.' This  prosecution  originated  before 
the  county  judge  of  Lancaster  county,  with 
whom  the  above  information  was  filed. 
Plaintiffs  in  error,  having  been  convicted  in 
that  court,  appealed  to  the  district  court. 
The  first  record  we  find  of  any  objection  to 
the  information  is  after  the  jury  had  been 
sworn  in  che  district  court,  where  it  appears 
they  objected  to  any  evidence  being  offered  or 
received:  '1st.  Because  there  is  no  legal  pre- 
sentment, as  required  by  the  Constitution 
and  laws  of  the  state.  2d.  The  affidavit  of 
plaintiff  does  not  contain  facts  sufficient  to 
constitute  a  criminal  action.  3d.  There  is 
no  complaint  filed  in  this  case,  as  required 
by  law.'  In  the  opinion  of  the  writer,  the 
objection  set  out  above  should  be  held  to 
apply  only  to  the  form  of  the  information 
and  the  sufficiency  of  the  allegations  there- 
in contained,  and  not  to  the  want  of  a  prop- 
er verification.  But  it  is  clear  that  the  ob- 
jection, even  if  sufficient,  comes  too  late  aft- 
er a  trial  before  the  county  judge  upon  the 
merits  of  the  case,  and  after  a  jury  had  b«en 
selected  and  sworn  in  the  district  court. 
The  provision  for  the  verification  of  an  in- 
formation before  a  magistrate  is  surely 
not  more  imperative  than  the  provision 
found  in  §  685  of  the  Criminal  Code,  that 
no  information  shall  be  filed  against  any 
person,  except  fugitives  from  justice,  un- 
til such  person  shall  have  had  a  prelimi- 
nary examination,  as  provided  by  law.  Yet 
it  has  been  repeatedly  held  tliat  by  pleading 
not  guilty  and  going  to  trial  on  the  issue 
thus  formed,  the  accused  waives  his  rlgrtit 
to  object  on  the  ground  that  he  has  not  had 
a  preliminary  examination.  Cowan  v. 
State,  22  Neb.  519,  35  N.  W.  405;  Wash- 
bum  V.  People,  10  Mich.  383;  People  v. 
Jones,  24  Mich.  215 ;  People  v.  Williams,  93 
Mich.  623,  53  N.  W.  779.  It  is  evident  that 
the  plaintiffs  in  error  are  not  now  in  posi- 
tion to  assert  that  the  information  was  not 
legally  verified.  The  judgment  of  the  dis- 
trict court  is  right  and  is  affirmed."  To 
the  same  effect  are  Bailey  v.  State,  36  Neb. 
808,  65  N.  W.  241 ;  Korth  v.  State,  46  Neb. 
631,  65  N.  W.  792;  Johnson  v.  State,  53 
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Neb.  103,  73  N.  W.  463 ;  and  Davis  t.  State, 
31  Neb.  247,  47  N.  W.  864. 

In  State  v.  Montgomery,  181  Mo.  19,  67 
L.R.A.  343,  79  8.  W.  693,  2  A.  &  £.  Ann. 
Cas.  261,  the  supreme  court  of  Missouri 
said:  "This  information  is  not  verified; 
but  no  objection  was  taken  to  it  on  that 
account)  and  the  failure  was  waived."  And 
in  State  v.  Schnettler,  181  Mo.  173,  79  S. 
W.  1123,  the  court  said:  "The  omission 
to  verify  the  information  by  the  circuit  at- 
torney was  simply  an  irregularity,  did  not 
render  it  or  the  proceedings  under  it  voidf 
and  might  have  been  amended  at  any  time 
before  trial  by  leave  of  court.  It  is  axiom- 
atic that  a  legal  proceeding  which  is  sim- 
pjy  irregular  is  amendable;  but,  even  if 
this  rule  does  not  apply  here,  it  is  ex- 
pressly provided  by  §  2481,  Rev.  Stat.  1899 
[Anno.  Stat  1906,  p.  14901,  that  'any  af- 
fidavit or  information  may  be  amended  in 
matter  of  form  or  substance  at  any  time  by 
leave  of  court  before  the  trial,  and  on  the 
trial  as  to  all  matters  as  to  form  and  var- 
iance, at  the  discretion  of  the  court,  when 
the  same  can  be  done  without  prejudice  to 
the  substantial  rights  of  the  defendant.'  It 
is  therefore  perfectly  clear  that  the  infor- 
mation was  not  void,  and  might  have  been 
amended  by  the  circuit  attorney  by  leave  of 
court  at  any  time  before  trial  had,  if  so  de- 
sired. If,  however,  such  objection  ia  not 
raised  on  or  before  trial,  it  will  be  waived 
and  cannot  be  raised  for  the  first  time  in 
this  court." 

A  very  full  an  able  discussion  of  this 
question  is  found  in  State  v.  Brown,  181 
Mo.  192,  79  S.  W.  1111,  in  which  the  infor- 
mation was  not  verified  at  all.  The  opin- 
ion is  quite  lengthy  and  exhaustive.  The 
syllabus  states  the  conclusions  reached,  and 
is  as  follows:  "An  objection  that  'the  ver- 
dict is  insufficient  to  sustain  the  judgment,' 
even  if  timely  made,  does  not  raise  the  de- 
fect that  the  information  was  not  supported 
by  affidavit,  because  fio  such  ground  is  spe- 
cified. Nor  would  a  motion  in  arrest  alone 
suffice  to  prevent  a  waiver  of  the  affidavit, 
even  if  the  motion  specified  that  there  was 
no  affidavit  to  support  the  information. 

"The  failure  to  verify  the  information 
does  not  render  it  so  defective  that  a  mo- 
tion in  arrest  would  reach  it,  nor  is  it 
such  a  defect  that  the  supreme  court  should 
arrest  it  without  motion. 

"The  affidavit  is  no  part  of  the  informa- 
tion itself,  but  a  thing  separate  and  apart 
from  the  information,  and  something  ad- 
ditional thereto. 

"Tlie  purpose  of  the  statute  requiring  an 
information  to  be  supported  by  affidavit  is 
to  afford  a  guaranty  of  the  good  faith  of 
the  prosecution,  and  to  prevent  a  careless 
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or  vindictive  or  reckless  prosecution  of  a 
citizen. 

"A  motion  in  arrest  goes  only  to  defects 
appearing  on  the  face  of  the  indictment  or 
informatoion,  and  not  to  an  affidavit  upon 
which  the  information  may  be  based,  or 
which  merely  verifies  the  charges  in  the  in- 
formation itself. 

"The  jurisdiction  of  the  court  over  a  fel- 
ony case  does  not  depend  on  the  affidavit, 
neither  is  the  sufficiency  of  the  information 
affected  by  it.  The  filing  of  the  affidavit  or 
the  verification  of  the  information  is  but 
nji  additional  step  which  the  defendant  may 
or  may  not  waive. 

"If  the  defendant  fails  to  challenge  the 
information  for  the  reason  that  it  is  jaot 
supported  by  affidavit  by  motion  to  quash, 
he  waives  the  affidavit,  and  it  is  too  late 
to  raise  that  objection  by  motion  in  arrest. 
Such  objection,  however  specific,  comes 
too  late  after  verdict.  Nor  is  it  a 
matter  to  be  reached  by  a  demurrer.  A 
motion  to  quash  is  the  Missouri  practice  for 
reaching  defects  which  do  not  appear  on  the 
face  of  the  indictment  or  information."       ' 

See  also  State  v.  Lewis,  181  Mo.  235,  70 
S.  W.  671 ;  State  v.  Sheridan,  182  Mo.  13, 
81  S.  W.  410;  State  v.  Hannigan,  182  Mo. 
15,  81  S.  W.  406;  and  State  v.  Speyer,  182 
Mo.  77,  81  S.  W.  430,— in  all  of  which 
there  was  no  verification  or  pretense  there- 
of. 

In  State  v.  Kent  (State  v.  Pancoast)  5 
N.  D.  616,  36  L.R.A.  618,  67  N.  W.  1062, 
which  was  a  prosecution  by  information, 
this  question  was  raised  and  was  disposed 
of  by  the  court  as  follows:  "When  the  case 
was  called  for  trial  in  Cass  county,  plain- 
tiff in  error  moved  to  set  aside  the  infor- 
mation, on  the  ground  that  it  was  not  veri- 
fied as  the  law  requires.  The  informa- 
tion was  verified  by  the  state's  attor- 
ney of  Norton  county,  to  the  effect  that  he 
believed  it  to  be  true.  Without  in  any 
manner  intimating  that  this  was  not  a  good 
verification,  we  think  the  motion  came  too 
late.  Our  statutes,  as  found  in  the  Com- 
piled Laws  of  1887,  were  framed  when  ac- 
cused persons  were  presented  by  indictment, 
and  not  by  information;  but  chapter  71  of 
the  Laws  of  1890  substitutes  an  informa- 
tion by  the  state's  atttorney  for  the  indict- 
ment of  a  grand  jury,  and  §  5  of  said  act 
declares  that  the  proceedings  under  indict- 
ment should,  'as  near  as  may  be,  apply  to 
prosecutions  by  informations.'  Section 
7283  of  the  Compiled  Laws  specifies  the 
ground  for  setting  aside  an  indictment;  and 
these  grounds,  as  applied  to  an  information, 
would  cover  a  defective  verification.  The 
next  section  provides:  'If  the  motion  to 
set  aside  the  indictment  be  not  made,  the 
defendant  is  precluded  from  afterwards  tak- 
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ing  the  objections  mentioned  in  the  last  sec- 
tion.' Tlie  substance  and  almost  the  lan- 
guage of  these  provisions  was  borrowed 
from  Minnesota.  See  chap.  110,  Gen.  Stat. 
1878.  The  supreme  court  of  Minnesota,  in 
State  V.  Schumm,  47  Minn.  375^50  N.  W. 
362,  and  State  v.  Dick,  47  Minn.  376,  50 
N.  W.  362,  held  that  a  motion  to  set  aside 
the  indictment  could  not  be  made  after 
plea  entered.  In  this  case  plaintiff  in  er- 
ror, prior  to  his  first  trial,  was  regularly 
arraigned,  and  pleaded  not  guilty.  He  has 
never  withdrawn,  or  asked  to  withdraw, 
that  plea  for  any  purpose  whatever,  and 
hence  the  motion  to  set  aside  the  informa- 
tion came  too  late.  But  counsel  sought  to 
save  the  point  by  motion  in  arrest.  It  has 
been  held  in  Minnesota  that  a  matter 
which  might  furnish  a  ground  for  a  motion 
to  set  aside  an  indictment  cannot  be  raised 
by  demurrer  or  in  any  manner  except  by 
such  motion.  State  v.  Brecht,  41  Minn.  50, 
42  N.  W.  602.  By  §  7452,  Comp.  Laws,  the 
grounds  for  motion  in  arrest  are  the  same  ' 
as,  and  none  other  than,  the  grounds  for 
a  demurrer  to  the  information,  as  speci- 
fied in  §  7292,  Comp.  Laws.  As  the  objec- 
tion under  consideration  was  proper  ground 
for  motion  to  set  aside,  and  was  not  prop- 
er ground  for  demurrer,  it  follows  that  it 
cannot  be  raised  by  motion  in  arrest. 
Learned  counsel  admit  in  argument  that  the 
point  could  not  be  raised  on  demurrer,  and 
this  must  be  so  because,  under  our  practice, 
a  demurrer  goes  only  to  the  body  of  the 
information." 

In  State  v.  McCaffery,  16  Mont.  33,  40 
Pac.  63,  it  is  held  in  terms  that  a  defend- 
ant waives  any  right  he  may  have  to  ob- 
ject either  to  the  verification  of  the  orig- 
inal complaint  before  the  committing  mag- 
istrate, or  to  the  verification  of  the  infor- 
mation in  the  district  court,  by  pleading  to 
the  merits  in  such  court;  and  that,  to  avail 
himself  of  such  defect,  he  must  move  to 
quash  or  set  aside  the  information  before 
entering  his  plea.  And  to  the  same  effect 
are  Bryan  v.  State,  41  Fla.  643,  26  So. 
1022,  and  Hammond  v.  State,  3  Wash.  171, 
28  Pac.  334.  In  Lambert  v.  People,  29 
Mich.  71,  Justice  Cooley  said  that  an  objec- 
tion to  the  verification  of  an  information, 
not  made  until  after  the  jury  is  sworn, 
comes  too  late.  In  the  case  of  Re  Eaton, 
27  Mich.  1,  it  was  held  that  a  writ  of  ha- 
beas corpus  will  not  be  granted,  after  a 
final  judgment  in  an  ordinary  criminal 
case,  to  test  the  sufficiency  of  the  informa- 
tion on  which  the  defendant  was  convicted. 
See  also  People  v.  Jones,  24  Mich.  215; 
People  V.  Hairis,  103  Mich.  473,  61  N.  W. 
871;  Sutton  v.  Com.  97  Ky.  308.  30  R.  W. 
661;  Long  v.  People,  102  111.  331;  Frisbie 
V.  United  States,  157  U.  S.  160,  39  L.  ed. 
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657,  15  Sup.  Ct.  Bep.  586;  Schott  y.  State, 
7  Tex.  App.  616;  People  ▼.  Dowd,  44  Mich. 
488,  7  N.  W.  71;  People  ▼.  Murphy,  66 
Mich  546,  23  N.  W.  215;  People  v.  Gardner, 
62  Mich.  307,  29  N.  W.  19. 

We  take  it  as  established,  therefore,  both 
on  principle  and  by  the  authorities,  that  a 
defendant  waives  any  objection  which  he 
may  have  to  the  information  on  account  of 
a  defective  verification  thereof  or  a  total 
want  of  verification,  by  pleading  thereto 
without  moving  to  quash  or  set  aside  the 
information  on  that  ground.  He  thereby 
admits  what  the  verification  is  intended  to 
show;  namely,  that  there  exists  probable 
cause  to  believe  him  guilty,  sufficient  to 
warrant  his  arrest  and  trial  on  the  charge; 
and,  after  pleading  to  such  information,  he 
can  no  more  take  advanta^  of  its  want 
of  verification  than  he  could  then  take  ad- 
vantage of  the  fact  that  the  indictment,  if 
he  were  being  prosecuted  by  indictment, 
was  returned  by  the'  grand  jury  without 
hearing  any  evidence,  or  that  the  indict- 
ment was  not  indorsed  "a  t^rue  bill,"  and 
signed  by  the  foreman  of  the  grand  jury, 
both  of  which  matters,  by  the  terms  of  the 
statute,  are  waived  unless  a  timely  motion 
to  set  aside  is  filed.  It  was  even  held  by  the 
Supreme  Court  of  the  United  States,  in  an 
opinion  rendered  by  Justice  Brewer  in  the 
case  of  Re  Wilson,  140  U.  S.  575,  35  L.  ed. 
513,  11  Sup.  Ct.  Rep.  870,  that,  if  the  law 
required  that  a  grand  jury  be  composed  of 
not  less  than  seventeen  nor  more  than 
twenty-three  members,  and  a  grand  jury 
compofl3d  of  only  fifteen  members  returned 
an  ind.ctment,  "the  defect  in  the  number  of 
grand  jurors  did  not  vitiate  the  entire  pro- 
ceedings, so  that  they  could  be  challenged 
collaterally  on  habeas  corpus,  but  it  was 
only  a  matter  of  error,  to  be  corrected  by 
proceedings  in  error;"  and  that  it  i& 
"doubtful,  at  least,  whether  such  a  defect 
is  not  waived  if  not  taken  advantage  of 
before  trial  and  judgment." 

The  requirement  being  that  the  verifica- 
tion shall  be  in  positive  terms,  it  follows 
that  a  verification  on  information  and  be- 
lief, as  were  many  of  those  in  the  cases 
cited  above,  so.  far  as  a  compliance  with 
the  law  is  concerned,  is  the  same  as  and  no 
better  than  no  verification  at  all;  and 
leaves  the  information  as  vulnerable  as 
though  no  pretense  at  verifying  it  had  been 
made;  and  therefore,  if  the  information  be 
not  void  in  the  first-mentioned  case,  it  is 
not  void  in  the  latter.  Also,  if  the  defect- 
iveness of  a  verification  or  the  total  want 
of  one  is  waived  by  pleading  to  the  infor- 
mation without  moving  to  quash  or  set  the 
same  aside,  then  certainly  the  information 
cannot  be  void  on  that  account,  nor  the 
court  without  jurisdiction ;  for  all  agree  that 
31  L.R.A.(N.S.) 


jurisdictional  matters  may  be  raised  even 
for  the  first  time  in  the  appellate  eourt. 
And  every  time  a  court  has  sustained  a 
conviction  based  upon  an  information  not 
verified  or  defectively  verified,  it  has  there- 
by said  that  such  defect  was  not  jurisdic- 
tional. Tho  record  before  us  does  not  dis- 
close whether  the  petitioner  raised  this 
question  below,  and,  for  the  purposes  of 
this  case,  whether  he  did  so  or  not  is  im- 
material, for  if  he  filed  a  motion  to  quash 
the  information,  and  the  court  overruled 
the  same,  the  court  committed  error;  but  it 
was  only  error,  and  the  court  had  as  much 
jurisdiction  after  committing  the  error  as 
it  had  before.  The  petitioner's  proper  reme- 
dy was  by  appeal  or  writ  of  error.  In  that 
way  only  could  the  error  be  corrected. 
We  are  aware  that  in  Salter  v.  State,  2 
Okla.  Crim.  Rep.  464,  25  L.R.A.(N.S.)  60, 
102  Pae.  719,  this  court  held  that  such  a 
defect  might  be  raised  by  a  demurrer  or  an 
objection  to  the  introduction  of  evidence, 
and  that  an  information  verified  only  on  in- 
formation and  belief  is  insufficient  to  sup- 
port a  judgment  of  conviction.  But  upon 
further  consideration  we  now  hold  that  such 
an  information  will  support  a  conviction; 
that  the  proper  and  only  manner  to  raise 
the  question  of  verification  is  by  motion  to 
quash  or  set  aside  the  information  on  that 
ground,  and  that,  if  no  such  motion  be  filed 
and  presented  before  pleading  to  the  infor- 
mation, the  defect  is  waived.  And  Salter  v. 
State,  supra,  in  so  far  as  it  is  in  conflict 
with  this  holding,  is  hereby  overruled. 

That  no  misunderstanding  with  respect 
to  the  statements  made  above  as  to  the 
necessity  of  the  verification  of  informations 
may  arise,  we  deem  it  proper  to  state  fur- 
ther that  the  holding  that  such  require- 
ment exists  relates  solely  to  informations 
charging  a  misdemeanor.  There  is  no  con- 
stitutional or  statutory  requirement  in  this 
state  that  informations  charging  a  felony 
be  verified  at  all.  As  to  felonies,  the  con- 
stitutional provision  for  a  showing  of  prob- 
able cause,  supported  by  oath  or  affirma- 
tion, to  authorize  the  arrest  and  detention 
of  the  accused,  is  fully  met:  (1)  By  the 
verified  complaint  filed  with  the  examining 
magistrate,  as  provided  for  by  §  6577, 
Snyder's  Comp.  Laws;  and  (2)  by  the  evi- 
dence taken  under  oath  in  the  accused's 
preliminary  examination,  as  required  by 
§  30,  art.  2,  of  the  state  Constitution,  and 
by  his  being  held  to  answer  by  the  magis- 
trate, or  by  the  fact  that  the  accused  waived 
such  preliminary  examination,  thereby  ad- 
mitting the  existence  of  probable  cause  to 
believe  him  guilty,  sufficient  to  warrant  his 
formal  accusation  and  trial.  But  these 
preliminary  proceedings  are  not  required 
in  misdemeanor  cases;  and  for  that  reason, 
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and  also  on  account  of  the  provisiona  of 
§  6644,  Snyder's  Comp.  Laws,  informa- 
tions charging  the  commission  of  a  mis- 
demeanor must  be  verified  unless  verifica- 
tion be  waived  by  the  defendant. 

It  follows  from  the  foregoing  that  the 
petitioner's  imprisonment  is  not  illegal. 

The  writ  of  habeas  corpus  heretofore  is- 
sued will  therefore  be  discharged,  and  the 
petitioner  remanded  to  the  custody  of  the 
sherifiT,  with  directions  to  execute  the  judg- 
ment of  the  court. 

Furman,  P.  J.,  and  Doyle,  J.,  concur. 


GKOBGIA  SUPREBIB  COURT 

CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY, PJff.   in  Err., 

V. 

MARY  MADDEN.     ^ 
(—  Ga.  — ,  69  S.  E.  165.) 

Carrier  —  duty  to  assist  passenger. 

1.  As  a  general  rule,  it  is  not  the  duty  of 
the  employees  of  a  railway  company  in 
charge  of  a  passenger  train  to  physically 
assist  passengers  in  alighting  therefrom,  but 
to  furnish  reasonable  opportunity  and  facili- 

Headnotes  by  Fibh,  Ch.  J. 


ties  for  leaving  the  train;  but  the  duty  of 
rendering  assistance  may  arise  from  special 
circumstEinces. 

Same  —  opportunity  to  leave  train. 

2.  Ordinarily,  where  a  passenger  obtains 
a  ticket  entitling  him  to  transportation 
over  a  railway  between  two  designated  points 
no  duty  exists  on  the  part  of  the  carrier  to 
afford  him  opportunities  to  leave  the  train 
before  reaching  his  destination,  or  to  as- 
sist him  in  so  doing. 

Same  —  passenger  becoming  111. 

3.  If  a  passenger  on  a  railway  train  be- 
comes ill  in  transit,  and  this  is  known  to  the 
servants  of  the  carrier  in  charge  of  such 
train,  or  is  so  apparent  that  they  are 
charged  with  knowledge  of  it,  it  is  their 
duty  to  give  him  such  care  and  protection 
bejond  that  demanded  under  ordinary  cir- 
cumstances as  is  reasonably  practicable 
with  the  facilities  at  hand,  and  consistent 
with  the  safe  and  proper  conduct  of  the 
business  and  the  safety  and  comfort  of  the 
other  passengers. 

Same  —  measure  of  care. 

4.  If  a  duty  of  protecting  a  passenger  on 
board  of  a  railway  train  arises,  either  in 
the  ordinary  course  of  business  or  under 
special  circumstances,  the  measure  of  dili- 
gence required  to  be  exercised  by  the  carrier 
is  extraordinary  care. 

Instrnctiona  —  refusal  —  assistance  in 
leaving  train. 

5.  Where  a  female  plaintiff  contended, 
and  introduced  evidence  tending  to  prove, 


Note.  —  Duty  of  carrier  as  to  passengers 
taken  HI  during  journey. 

The  early  cases  upon  the  question  of  the 
duty  of  carriers  as  to  passengers  taken  ill 
during  their  journey  are  gathered  in  the 
note  accompanying  the  case  of  Lake  Shore 
&  M.  S.  R.  Co.  V.  Salsman,  31  L.R.A.  261, 
and  the  present  note  includes  only  the  de- 
cisions upon  the  question  *  which  have  been 
rendered  since  the  writing  of  that  note. 

Whatever  nuiy  be  the  duty  of  carriers  as 
to  persons  who  are  ill  at  the  time  they 
become  passengers,  it  is  held  that  where  a 
passenger  is  to.ken  ill  during  his  journey, 
the  carrier  is  bound  to  use  reasonable  and 
ordinary  care  in  temporarily  providing  and 
earing  for  him. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Parry, 
67  Kan.  615,  73  Pac.  105,  a  passenger  was 
attacked  en  route  by  what  appeared  to  be  a 
fit.  The  conductor,  upon  reaching  a  point 
where  a  change  of  cars  was  to  be  maae  by 
the  passenger,  turned  him  over  to  the  depot 
master,  informing  the  latter  of  the  passen- 
ger's condition,  and  requesting  him  to  take 
care  of  the  passenger  until  the  arrival  of  his 
train,  which  was  due  to  leave  in  about  four 
hours.  The  depot  master  was  unable  to 
talk  or  communicate  with  the  passenger, 
who  seemed  to  desire  to  go  his  way  without 
assistance,  and  he  was,  after  a  few  minutes, 
accordingly  allowed  to  go  by  the  depot  mas- 
ter, who  supposed  that  he  had  been  drinking 
and  wished  to  obtain  more  liquor.  His 
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body  was  found  about  5  miles  from  the 
station,  where  he  had  lain  down  on  the 
track  and  been  killed.  In  affirming  a  judg- 
ment found  against  the  defendant,  the  court 
said:  "Parry  was  a  passenger  not  only 
while  on  the  train,  but  after  his  arrival  at 
Newton.  Through  no  fault  of  his,  he  was 
in  such  a  condition  of  mind  and  body  as  to 
be  imable  to  care  for  himself  by  reason  of 
the  sudden  sickness  which  had  overtaken 
him.  The  duty  of  a  carrier  of  passengers 
under  such  circumstances  was  announced  in 
the  syllabus  in  Atchison,  T.  &  8.  F.  R.  Ck>. 
V.  Weber,  33  Kan.  543,  52  Am.  Rep.  543,  0 
Pac.  877,  in  the  following  language :  'Where 
an  unattended  passenge/',  after  entering  up- 
on a  journey,  becomes  sick  and  unconscious 
or  insane,  it  is  the  duty  of  the  railroad  com- 
pany to  remove  him  from  the  train,  and 
leave  him  imtil  he  is  in  a  fit  condition  to  re- 
sume his  journey,  or  until  he  shall  obtain 
the  necessary  assistance  to  take  care  of  him 
to  the  end  of  his  journey.  The  duty  of  a 
railroad  company  to  such  a  passenger  does 
not  end  with  his  removal  from  the  train, 
but  it  is  bound  to  the  exercise  of  reason- 
able and  ordinary  care  in  temporarily  pro- 
viding for  his  protection  and  comfort.' " 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wood- 
ruff,  89  Ark.  9,  115  S.  W.  953,  the  plaintiff, 
while  en  route,  became  temporarily  insane, 
and  was  ejected  from  the  train  at  an  in- 
termediate station  where  there  were  no  ac- 
commodations. She  was  allowed  by  the  car- 
rier's agent  at  such  station  to  wander  about 
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that  she  became  ill  while  on  board  a  passen- 
ger train,  and  that  the  carrier  was  negligent 
in  failing,  on  request,  to  afford  her  an  op- 
portunity to  leave  the  train  in  order  to 
procure  assistance  and  medical  attention, 
and  in  failing  to  assist  her  in  leaving  it  af- 
ter knowledge  of  her  condition,  but  that  she 
succeeded  in  getting  off,  though  suffering 
extreme  pain  and  about  to  be  delivered  of 
a  child,  it  was  not  error  to  refuse  to  charge 
that,  if  the  jury  believed  she  was  able  to 
leave  the  train  without  the  assistance  of  the 
conductor,  she  would  not  be  entitled  to  re- 
cover. 

Same  —  ordinary  pain. 

6.  It  was  error  to  charge  that  "for  pains 
incident  to  childbirth,  if  no  more,  if  not  un- 
usual pain,  you  should  find  for  defendant/' 
inasmuch  as,  if  there  were  unusual  pain,  it 
might  not  have  resulted  from  negligence  of 
the  defendant. 


Same  —  fallnre  to  instruct  on  damages. 

7.  It  is  not  good  practice  to  omit  entirely 
to  give  the  jury  any  instruction  on  the  sub- 
ject of  the  measure  of  damages,  or  the 
diminution  of  damages  which  may  result 
from  negligence  on  the  part  of  the  person 
injured,  even  in  the  absence  of  requests 
therefor. 

Evidence  —  snpposition  of  witness. 

8.  Ordinarily  the  supposition  of  a  wit- 
ness is  not  admissible  in  evidence.  But 
where  the  nature  of  the  ease  was  such  thai 
the  questions  of  the  knowledge  of  the  con- 
ductor of  a  railway  train  of  the  physical 
condition  of  a  passenger,  and  whether  he 
failed  in  his  duty  toward  a  sick  passenger, 
were  involved,  as  affecting  the  question  of 
liability  of  the  railroad  company  and  the 
extent  of  the  recovery,  if  any,  it  was  ad- 
missible for  him  to  testify  that  the  passen- 
ger complained  of  being  sick,  but  did  not 


the  premises  and  injure  herself.  Through 
the  interveution  of  other  persons  she  was 
provided  food  by  the  sheriff  and  was  cared 
for  by  the  marshal  until  she  was  later 
placea  on  a  train  and  carried  to  her  desti- 
nation. In  affirming  a  judgment  for  the 
plaintiff,  the  court  said:  "When  a  passen- 
ger unattended  becomes  insane  upon  the 
train,  it  is  the  duty  of  the  railway  com- 
pany to  remove  such  passenger,  where  the 
comfort  and  safety  of  other  passengers  on 
the  train  require  it;  but  in  performing  this 
dutv  to  the  other  passengers,  it  must  not 
neglect  the  duty  it  owes  to  the  unfortunate 
insane  and  helpless  one  who  is  also  a  pas- 
senger." 

In  Newark  &  S.  O.  R.  Co.  ▼,  McCann, 
68  N.  J.  L.  642,  33  L.R.A.  127,  34  Atl.  1052, 
the  plaintiff,  a  girl  eighteen  years  old,  who 
was  the  only  passenger  on  a  street  car, 
became  suddenly  ill,  and  told  the  conductor 
that  she  felt  sick,  and  twice  requested  him 
to  stop  the  car  so  that  she  could  get  off.  He 
failed  to  do  so,  telling  her  that  she  would 
feel  better  after  a  while,  and  went  to  the 
front  of  the  car.  The  plaintiff,  growing 
frightened,  and  becoming  dazed,  rose  to  her 
feet  and  staggered  toward  the  rear  of  the 
car,  and  there  fell  unconscious  through  the 
door.  The  car  then  had  but  a  few  hundred 
feet  to  go  to  the  point  where  the  plaintiff 
transferred  to  another  line.  It  was  held 
that  the  questions  whether  the  plaintiff  was 
guilty  of  negligence,  whether  the  conductor 
was  guilty  of  negligence,  and  whether  the 
plaintiff's  injuries  were  the  natural  and 
proximate  consequence  of  the  conductor's 
negligence,  were  questions  of  fact  for  the 
jury,  and  a  verdict  for  the  plaintiff  was 
affirmed.  The  court,  in  considering  whether 
negligence  was  imputable  to  the  defendant, 
said:  ''It  was  lawful  for  the  jury  to  find 
that,  when  the  plaintiff  made  her  second 
appeal  to  the  conductor,  he  was  apprised  of 
her  serious  illness,  or,  at  least,  should  have 
inqiiired  further  as  to  her  condition.  They 
also  had  the  right  to  conclude  that,  on 
peroeivine  or  informing  himself  of  the  ex- 
tent of  her  sickness,  it  became  his  duty 
either  to  stop  the  car,  so  that  she  might 
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alight,  as  she  requested,  or  else  to  afford  her 
such  reasonable  attention  as  would  save  her 
from  harm  because  of  her  detention  in  the 
moving  vehicle.  He  did  none  of  these  things, 
but  passed  her  by  heedlessly,  and  left  her 
utterly  uncared  for,  when  there  was  no  oth- 
er person  at  hand  to  render  her  assistance. 
Such  conduct  would  not  fulfil  the  duty  of 
the  defendant  as  a  carrier  of  passengers. 
It  is  but  a  corollary  from  the  principle 
which  enjoins  upon  these  carriers  reasonable 
care  for  the  security  of  their  passengers 
that  when,  through  sudden  illness,  a  passen- 
ger becomes  less  able  to  look  after  his  own 
safety,  and  that  fact  is  made  known  to  the 
proper  agent  of  the  carrier,  the  latter  must 
exercise  towards  the  passenger  a  greater 
degree  of  care  than  is  demanded  in  ordinary 
circumstances." 

In  Wells  V.  New  York  C.  &  H.  R.  R.  Co. 
26  App.  Div.  366,  49  N.  Y.  Supp.  610,  it 
was  held  that  a  cause  of  action  was  shown, 
where  a  gate  keeper,  knowing  that  a  passen- 
ger was  ill,  and  not  in  his  right  mind,  forgot 
to  notify  him  when  his  train  arrived,  and 
subsequently  directed  the  policeman  to  put 
him  out  of  the  depot,  which  was  accordingly 
done,  and  he  thereafter  wandered  around 
until  he  was  run  over  and  killed  on  the 
tracks.  The  court  said:  "In  case  he  was 
found,  after  he  became  a  passenger,  to  be 
too  ill  to  travel  with  safety,  it  was  the  duty 
of  the  defendant  not  to  undertake  to  carry 
him,  but  to  put  him  in  a  place  of  safety,  or 
in  the  custody  of  some  officer  of  the  law 
authorized  to  take  charge  of  such  persons. 
This  the  defendant  did  not  do.  It  did  not 
inform  the  policeman  of  the  intestate's  ill- 
ness and  temporary  loss  of  mental  power, 
and  place  him  in  his  charge,  but  it  simply 
directed  the  policeman  to  put  him  out  of 
the  station.  This,  under  the  facts  stated 
in  the  opening,  the  defendant  had  no  right 
to  do,  and  the  court  erred  in  directing  that 
the  complaint  be  dismissed." 

In  Chesapeake  &  O.  R.  Co.  v.  Crank,  128 
Ky.  329,  16  L.R.A.(N.S.)  197,  108  S.  W.  276, 
where  the  plaintiff,  who  was  nauseated,  had 
been  removed  to  the  car  platform,  and  was 
thro>vn  off  by  the  motion  of  the  car,  tlie 
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state  the  nature  of  such  sickness,  and  that 
he  "supposed  it  was  train  sickness." 

Appeal  —  immaterial  errors. 

9.  There  were  some  other  inaccuracies  of 
expression  in  charges  complained  of;  but 
they  will  probably  not  occur  on  another 
trial,  and  need  not  be  specifically  considered. 
The  newly  discovered  evidence,  if  compe- 
tent, can  be  offered  on  another  trial. 

(September  30,  1910.) 

I  TERROR  to  the  Superior  Court  for  Mon- 
^  roe  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  physical  and  mental 
suffering  alleged  to  have  been  caused  by 
the  negligence  of  defendant's  servants.  Re- 
versed. 


Statement  by  Fish,  Ch.  J.: 

The  substance,  now  material,  of  the  peti- 
tion as  amended,  in  an  action  brought  by 
Mary  Madden  against  the  Central  of  Geor- 
gia Railway  Company,  was  as  follows:  The 
plaintiff  boarded  the  defendant's  passenger 
train  in  Atlanta  at  about  8  o'clock  a.  if., 
bound  for  Wrightsville,  Georgia,  having 
purchased  a  ticket  for  the  journey  from 
defendant,  and  having  had  her  trunk 
checl^ed  from  the  former  to  the  latter  place. 
The  train  was  due  in  Macon  at  about  11:30 
A.  M.  She  was  far  gone  in  pregnancy  at 
the  time,  and  expected  to  be  confined  in 
about  two  weeks.  Her  condition  must  have 
been  apparent  to  the  conductor  of  the  train, 
had  he  exercised  the  slightest  care  in  ob- 
serving her.  She  was  accompanied  only  by 
her  little  son,  who  was  too  young  to  render 


court  expressed  no  opinion  as  to  whether 
plaintiff's  vomiting  was  due  to  a  sudden 
attack  of  sickness  or  to  the  effect  of  whis- 
ky, but  held,  under  a  statute  providing  that 
if  a  passenger,  in  the  presence  and  hearing 
of  other  passengers,  and  to  their  annoyance, 
used  or  uttered  obscene  or  profane  language, 
or  behaved  in  a  boisterous  or  riotous  man- 
ner, it  should  be  the  conductor's  duty  to  put 
him  off  or  give  notice  to  some  police  officer 
at  the  first  stopping  place  where  such  officer 
might  be,  that  if  the  plaintiff,  although  not 
helpless  or  so  drunk  as  to  be  incapable  of 
caring  for  himself,  was  boisterous  or  of- 
fensive, or  vomiting  in  the  car  to  the  dis- 
gust, annoyance,  and  discomfort  of  the  other 
passengers,  the  conductor  had  the  right  to 
eject  him  from  the  train  after  he  had 
stopped  it  at  a  place  where,  in  the  exer- 
cise of  ordinary  care,  it  would  be  reasonably 
safe  to  put  him  off.  The  court  said  in  part : 
"We  do  not  wish  to  be  understood  as  say- 
ing that  this  section  authorizes  the  ejection 
of  an  orderly,  well-behaved  passenger  who 
is  sick  on  the  train,  althougn  his  sickness 
may  cause  him  to  vomit  or  to  otherwise  do 
things  that  a  well-behaved  or  orderly  pas- 
senger in  good  health  would  not  be  guilty 
of." 

It  cannot  be  said  as  a  matter  of  law  in 
an  action  by  a  deceased  passenger's  ad- 
ministrator, that  a  finding  for  the  defend- 
ant is  wrong  where  the  evidence  shows  that 
the  passenger  was  taken  ill  en  route,  and 
during  the  trip  was  placed  in  a  seat  by  the 
carrier's  servants,  and  spoken  to  several 
times  afterward  by  them,  that  when  the 
train  reached  the  station  which  was  at  the 
end  of  its  route,  ample  opportunity  was  giv- 
en for  passengers  to  alight,  but  that  no- 
body saw  the  passenger  leave  the  car,  and, 
BO  far  as  disclosed,  the  next  seen  of  him  he 
was  lying  beside  the  track,  near  the  sta- 
tion platform,  badly  injured,  and  one  not  a 
witness  was  assisting  him.  Brady  v.  Old 
Colony  R.  Co.  162  Mass.  408,  38  N.  E.  710. 
The  court  said:  "The  negligence  now  relied 
on  is  that  the  passenger,  during  his  journey, 
was  obviously  sick,  and  that  the  defendant 
ought  therefore  to  have  looked  after  him, 
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to  have  helped  him  out  of  the  car,  and  to 
have  seen  that  he  reached  a  place  of  safety, 
and  that  it  failed  to  do  so.  This  argument 
could  be  urged  with  force  before  the  tribunal 
having  to  pass  upon  the  question  of  negli- 
gence. We  cannot  know  exactly  how  the 
facts  appeared  to  the  mind  of  the  judge,  or 
say,  as  matter  of  law,  that  his  finding  was 
wrong." 

But  no  cause  of  action  is  shown  by  alle- 
gations that  a  passenger  while  the  train 
was  passing  through  a  tunnel,  was  taken 
violently  ill,  and,  being  irresistibly  com- 
pelled to  vomit  and  being  crazed  with  sitf- 
fering  and  unconscious  of  what  he  was  doing 
in  a  half  fainting  condition,  protruded  his 
head  through  the  car  window  to  vomit, 
where  he  was  caught  by  a  timber  in  the  tun- 
nel and  killed,  where  it  does  not  appear 
whether  the  window  was  open  when  he  be- 
came ill,  and  it  is  not  alleged  that  the  car- 
rier's servants  knew  of  the  passenger's  con- 
dition, or  that  they  could  have  learned  of 
it  by  reasonable  attention  to  their  duties, 
or  that  they  could  have  avoided  the  danger 
of  his  position.  Shelton  v.  Louisville  A, 
N.  R.  Co.  19  Ky.  L.  Rep.  216,  39  S.  W.  842. 

A  passenger  suffering  with  a  sick  head- 
ache, who  is  nauseated,  and  expects  at  any 
moment  to  be  affected  actively  by  the  nau- 
sea, and  refuses  to  go  inside  the  car  on 
that  account,  cannot  recover  from  the  carri- 
er because  he  is  ejected  without  excessive 
force  by  the  conductor  for  violating  the  rule 
of  the  carrier  that  passengers  should  not  be 
allowed  to  ride  on  the  car  platform,  since  a 
carrier  is  not  bound  to  carry  ^persons  unless 
they  submit  to  its  reasonable  rules.  The 
court  remarked  that  a  person  so  affected  is 
not  obliged  to  travel  on  its  lines,  but,  if  he 
chooses  to  do  so,  must  submit  to  its  rules. 
Montgomery  v.  Buffalo  R  Co.  165  N.  Y.  189, 
68  N.  E  770. 

In  Bageard  v.  Cbnsolidated  Traction  Co. 
64  N.  J.  L.  316,  49  URA.  424,  81  Am.  St. 
Rep.  498,  46  Atl.  620,  the  plaintiff  testified 
that  he  was  sick,  but  it  does  not  appear 
whether  or  not  he  was  taken  ill  during  his 
journey.  He  was  asleep,  and,  after  the 
other  passengers  had  gone,  was  awakened 
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her  any  assistance.  The  motion  of  the  train 
brought  on,  prematurely,  the  pains  of  child- 
birth. When  she  realized  that  the  pains  of 
labor  were  upon  her,  she  notified  the  con- 
ductor of  the  fact,  and  requested  him  to 
put  her  and  her  trunk,  which  contained 
her  own  clothes  and  those  she  had  pre- 
pared for  the  child  to  be  born,  o£f  at  the 
next  station,  where  she  could  receive  the 
care  and  treatment  proper  for  one  in  her 
condition.  This  request  was  first  made  of 
the  conductor  when  the  train  was  about 
20  or  25  miles  from  Atlanta.  He  refused 
to  comply  with  her  request,  and  informed 
her  that  she  must  go  on  to  Macon.  Her 
pains  became  more  frequent  and  severe  as 
the  train  continued  on  its  way,  and,  realiz- 
ing that  the  child  was  about  to  be  born 
on  the  train,  despite  her  efforts  to  repress 
her  labors  and  to  defer  the  event,  she  ap- 
pealed to  the  conductor  repeatedly,  and  as 
often  as  he  passed  through  the  car,  to  put 
her  and  her  trunk  off  at  each  next  station, 
and  to  assist  her  in  getting  off.  She  was 
unable,  on  account  of  the  great  pain  that 
she  was  suffering,  to  alight  from  the  train 
without  assistance,  and  so  informed  the 
conductor  whenever  she  made  such  requests 
of  him.  He  continued  to  refuse  to  put  her 
and  her  trunk  off,  saying  that  she  must  go 
to  Macon.  Her  condition  became  obvious 
to  the  other  passengers,  and  she  endeavored 
to  hide  herself  in  the  toilet  room  for  ladies 
in  the  coach.  When  the  train  reached  Bol- 
ingbroke,  her  pain  had  become  so  extreme 
and  the  birth  of  the  child  so  imminent  that, 
in  her  desperation,  hardly  knowing  what 
she  was  doing,  she  alighted  from  the  train 
with  intense  pain  and  anxiety,  rushed  into 
the  station  house  of  the  defendant,  and  re- 
quested the  young  and  unmarried  man  in 
charge  thereof  to  procure  her  a  doctor  at 
once,  as  she  was  about  to  be  delivered  of 
a  child.     In  a  very  few  minutes,  and  be-  | 


fore  a  doctor  came,  the  child  was  bom  in 
the  station  house,  without  any  assistance 
to  relieve  her  and  to  alleviate  her  pain, 
and  where  there  was  no  bed  or  couch  upon 
which  she  could  lie,  and  without  any  of 
the  conveniences  necessary  at  such  thnes. 
On  the  defendant's  road,  between  Jones- 
boro  (about  18  or  20  miles  from  Atlanta) 
and  Bolingbroke,  there  are  seven  or  eight 
stations  where  the  train  stopped,  "and  sev- 
eral towns  of  large  size,  to  wit.  Griffin, 
where  there  is  a  hospital,  Bamesville  and 
Forsyth,  where  she  could  have  alighted 
from  the  train  if  assisted,  and  where  her 
trunk  could  have  been  put  off,  and  she 
could  readily  have  obtained  medical  assist- 
ance, and  other  assistance  needed  by  wo- 
men in  her  condition,  .  .  .  but  at  nei- 
ther of  these  stations  or  towns  would  the 
conductor  assist  her  from  the  train  or  put 
off  her  trunk."  She  "suffered  while  on  said 
train,  not  only  the  pains  incident  to  child- 
birth, but  these  pains  were  aggravated  by 
her  surroundings,  and  by  the  fact  that  she 
was  on  a  train  which  was  constantly  in 
motion.  She  endured  extreme  anxiety  and 
nervousness  incident  to  the  conduct  of  the 
conductor  in  refusing  to  put  her  off  with 
her  baggage,  and  in  refusing  to  procure  her 
medical  assistance.  Her  delivery  was  ren- 
dered far  more  painful  on  account  of  such 
conduct,  and  she  was  compelled  to  be  de- 
livered of  her  child  in  the  station  house  at 
Bolingbroke  on  account  of  the  conduct  of 
the  conductor."  The  negligence  charged  was 
(1)  the  failure  of  the  conductor  to  recog- 
nize the  plaintiff's  condition,  and  to  realise 
that  she  could  not  be  carried  to  Macon, 
especially  after  he  was  informed  by  her 
that  she  was  already  in  labor;  (2)  his  re- 
fusal to  comply  with  her  request  to  put  her 
and  her  trunk  off  and  to  assist  her  in  get- 
ting off  the  train;  (3)  his  failure  to  pro- 
cure  for   her   "a  physician,   if  there  was 


by  the  carrier's  servants,  who  supos'ed  him 
to  be  under  the  infiuence  of  liquor.  The 
conductor  led  him  to  the  front  of  the  station, 
at  or  near  to  the  public  street,  and  left  him 
at  a  place  where  his  way  was  open  in  the 
direction  in  which  he  wished  to  go.  The 
plaintiff  turned  and  went  toward  the  back 
of  the  station,  and  shQrtly  after  slipped  be- 
tween the  wheels  of  a  car  on  a  track  that 
did  not  lie  within  the  course  which  he 
wished  to  follow.  It  was  held  that  there 
was  no  causal  connection  between  the  al- 
leged omission  by  the  carrier's  servants  and 
the  accident,  and  that  no  recovery  could  be 
had. 

Where  a  carrier  has  no  notice  of  the 
passenger's  illness,  and  an  injury  results 
without  its  negligence,  no  recovery  can  be 
had. 

Thus,  the  carrier  was  held  not  liable 
where  a  passenger  who  had  been  sick  on  the 
train,  but  had  made  no  complaint  and  given 
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no  manifestation  thereof  beyond  leaning  her 
head  on  her  hand,  was  injured  by  leaving 
the  train  while  in  motion,  after  the  station 
had  been  twice  called,  notwithstanding  that 
on  her  way  to  the  door  she  passed  a  brake- 
man,  who  stood  aside  for  her.  Hollings- 
worth  V.  Southern  R,  Ck).  72  S.  C.  114,  51 
S.  £.  560.  The  court  said:  "It  need  hard- 
ly be  said  that  a  brakeman's  call  of  a  sta- 
tion before  a  train  stops  is  understood  by 
all  to  mean  that  the  train  is  about  to  stop 
at  the  station  called,  and  is  not  an  invita- 
tion to  leave  the  train  before  the  stop  has 
been  made.  There  was  nothing,  whatever 
to  indicate  to  the  brakeman  that  the  plain- 
tiff was  not  in  her  senses  and  approaching 
the  door  in  order  to  be  ready  to  get  off  the 
instant  the  stop  was  actually  made.  This 
practice  is  an  everyday  fact,  and  gives  no 
indication  of  anything  more  than  the  usual 
and  almost  universal  impatience  to  get  off 
the  car."       -  J.  T.  W. 
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one  on  the  train,  or  telegraphing  for  one, 
or  in  not  asking  for  one  at  some  of  tlie 
various  stations  which  the  train  passed;'' 
and  (4)  the  failure  of  the  conductor  to 
assist  her  in  alighting  from  the  train  at 
Bolingbroke  and  to  put  off  her  trunk  at 
that  station.  Damages  were  claimed  for 
the  pain  and  suffering,  both  physical  and 
mental,  which  she  endured  by  reason  of  the 
negligence  of  the  defendant's  agents  and 
employees.  The  petition  was  demurred  to, 
and  the  demurrer  overruled.  The  trial  re- 
sulted^ upon  sharply  conflicting  evidence,  in 
a  verdict  for  the  plaintiff.  The  case  came 
up  on  a  bill  of  exceptions  sued  out  by  the 
railway  company,  assigning  error  upon  the 
overruling  of  its  demurrer  and  upon  the 
refusal  to  grant  a  new  trial. 

Messrs.  Hall  &  Cleveland,  Gabaniss  & 
WllllniThain,  and  J.  E.  Hall  for  plaintiff 
in  error. 

Messrs.  R.  Ij.  Berner  and  J.  M.  Fletch- 
er for  defendant  in  error. 

Fisb,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  demurrer  began  with  the  following 
language:  "And  now  comes  the  defendant 
in  the  above-stated  case,  and  demurs  to 
the  plaintiff's  petition,  and  moves  the  court 
to  dismiss  the  same,  for  the  following  rea- 
sons." Then  followed  a  series  of  reasons, 
each  beginning  with  the  word  "because." 
We  construe  this  demurrer  to  be  general 
in  its  character,  and  as  declaring  that  the 
whole  petition  should  be  dismissed  for  cer- 
tain assigned  reasons,  and  not  that  cer- 
tain parts  of  the  petition  were  insufficient, 
or  that  certain  allegations  were  specially 
demurred  to  and  sought  to  be  stricken 
therefrom.  The  exception  is  to  the  over- 
ruling of  the  demurrer  as  a  whole,  and  the 
refusal  to  dismiss  the  entire  petition,  not 
to  the  refusal  to  strike  any  particular  part 
of  it.  We  will  therefore  only  deal  with  the 
question  whether  the  petition  as  a  whole, 
together  with  the  amendment  thereto,  set 
out  a  cause  of  action.  Thus  considered,  we 
think  the  demurrer  was  properly  overruled. 
It  does  not  follow,  however,  that  because 
we  hold  that  the  petition  as  a  whole  should 
not  be  dismissed  for  certain  reasons,  this 
adjudicates  that  each  of  the  allegations  sets 
out  a  cause  of  action,  or  a  valid  right  on 
Which  to  base  a  recovery. 

A  carrier  of  passengers  is  bound  to  use 
extraordinary  diligence  to  protect  the  lives 
and  persons  of  its  passengers.  Civil  Code 
1895,  §  2266.  What  extraordinary  care  re- 
quires depends  upon  circumstances.  One 
circumstance  for  consideration  in  dealing 
with  a  passenger  is  the  condition  of  such 
passenger,  known  to  the  carrier  or  its 
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agents,  or  so  apparent  as  to  charge  them 
with  knowledge.  To  illustrate:  What 
would  be  a  reasonable  time  to  allow  a  pas- 
senger in  vigorous  health,  and  in  full  pos- 
session of  his  faculties,  to  alight  from  a 
car,  might  not  be  reasonable  for  a  lame 
or  blind  passenger,  or  one  disabled  by  dis- 
ease. If  the  carrier  or  its  agents  know 
of  the  infirm  or  disabled  condition  of  a 
passenger,  this  is  a  circumstance  to  be 
considered  in  determining  what  extraordi- 
nary care  requires  in  this  regard.  As  to 
persons  who  are  not  passengers,  as,  for 
instance,  a  person  who  is  seen  to  be  cross- 
ing a  railroad  track  by  the  servants  of  the 
railroad  company  engaged  in  running  its 
approaching  train,  the  condition  of  such 
person  as  to  age,  feebleness,  deafness,  or 
other  disabling  cause,  if  known  or  appar- 
ent to  them,  would  be  for  the  considera- 
tion of  the  jury  in  determining  what  ordi- 
nary care  required  on  the  part  of  such 
agents  of  the  railroad  company,  where  the 
measure  of  diligence  required  was  ordinary 
care.  There  is  a  difference  between  com- 
mon carriers  of  goods  and  carriers  of  pas- 
sengers. The  former  undertakes  to  carry 
and  deliver;  the  latter  ordinarily  under- 
takes to  carry  and  afford  reasonable  oppor- 
tunity and  facilities  for  entering  upon  the 
carriage  and  leaving  it  at  the  point  of 
destination.  It  is  not  one  of  the  ordinary 
undertakings  of  a  carrier  of  passengers  to 
fiirnish  nurses  or  medical  attention.  This 
idea  has  been  expressed  by  saying  that  the 
carrier  does  not  conduct  a  hospital.  If  one 
who  is  sick,  with  knowledge  of  the  fact,  gets 
aboard  a  train,  he  cannot  complain  that  he 
suffers  pain  because  of  such  sickness,  or 
that  the  ordinary  and  necessary  motion  of 
the  train  increases  his  pain,  without  neg- 
ligence on  the  part  of  the  carrier;  nor  that 
he  lacks  medical  attention  or  nursing,  with 
which  he  has  not  provided  himself,  and 
which  the  carrier  has  not  agreed  to  provide 
for  him.  Nevertheless,  a  carrier  of  passen- 
gers does  not  deal  with  the  strong  and  well 
and  the  vigorous  alone;  and  a  condition 
may  arise  by  reason  of  the  sickness  of  a 
passenger  upon  its  train  which  will  create 
an  emergency  imposing  upon  the  carrier 
the  duty  of  dealing  with  the  passenger  in 
accordance  with  the  situation  thus  arising. 
General  statements  of  rules  are  some- 
times subject  to  modification  under  peculiar 
emergencies  or  situations.  Thus  it  may  l>e, 
and  often  is,  stated  in  general  terms  that  a 
passenger  who  pays  his  fare  is  entitled  to 
be  carried  to  his  destination  and  there  af- 
forded reasonable  opportunity  to  leave  the 
train.  But  if  it  should  be  ascertained  that 
a  passenger  was  suffering  with  smallpox, 
the  carrier  not  only  might  cause  him  to 
leave  the  train  before  arriving  at  the  desti- 
52 
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nation  pointed  out  in  his  ticket,  but,  under 
its  duty  for  the  protection  of  its  other  pas* 
sengers,  it  might  become  necessary  to  com- 
pel him  to  do  so.  So,  also,  if  a  passenger 
should  have  a  ticket  for  a  journey  of  1,000 
miles,  and  after  he  has  been  carried  100 
miles  it  should  be  ascertained  by  the  con- 
ductor of  the  train  that  such  passenger 
is  in  a  dying  condition,  it  could  hardly  be 
successfully  urged  that  the  agents  of  the 
carrier  could  wholly  ignore  this  situation 
and  allow  the  man  to  die  without  the  op- 
portunity for  obtaining  assistance  or  at- 
tention, merely  because  he  had  not  reached 
the  destination  pointed  out  in  his  ticket. 
It  will  thus  be  seen  that  circumstances  and 
emergencies  may  raise  a  duty  on  the  part 
of  the  carrier  to  afford  a  passenger  a  rea- 
sonable opportunity  to  leave  the  train  and 
to  obtain  assistance  before  reaching  the 
destination  originally  intended.  If  the  pas- 
senger traveled  to  the  end  of  his  journey, 
the  duty  of  exercising  extraordinary  care 
for  the  safety  and  protection  of  his  person, 
in  connection  with  his  discharge  as  a  pas- 
senger, would  rest  upon  the  carrier.  If 
the  circumstances  were  such  as  to  raise 
the  duty  on  the  part  of  the  carrier  to  dis- 
charge him  from  the  carriage  before  reach- 
ing the  destination  indicated  by  his  ticket, 
it  is  not  easy  to  see  why  extraordinary  care 
should  not  also  be  required  of  the  carrier 
in  discharging  him  at  such  intermediate 
point.  Under  ordinary  oircumstances^  it 
has  been  sometimes  declared  that  there  was 
no  general  duty  on  the  part  of  the  carrier 
to  assist  passengers  in  alighting  from  a 
train;  but  it  has  never  been  held  in  this 
state,  where  the  point  was  directly  involved, 
that  under  no  circumstances  does  extraordi- 
nary care  require  the  lending  of  assistance 
to  persons  who  are  disabled  by  sickness 
and  without  attendants,  and  so  known  to 
be  by  the  agents  of  the  carrier. 

In  Atlanta  Consol.  Street  R.  Co.  v.  Hard- 
age,  93  Ga.  457,  21  S.  E.  100,  Bleckley,  Ch. 
J.,  in  discussing  a  case  where  a  woman  and 
child,  who  were  sick,  boarded  a  street  car 
and  were  ejected  therefrom,  said:  "If  it 
was  a  fact  that  she  and  her  child  were  sick, 
and  the  conductor  knew  it,  why  should  this 
not  go  before  the  jury?  If  they  were  sick 
people,  they  were  entitled  to  be  treated  as 
such;  the  conductor  knowing  of  their  con- 
dition." It  is  true  that  this  was  said  in 
dealing  with  a  case  of  ejection;  but  it  treat- 
ed the  sickness  of  the  passenger,  known  to 
the  conductor,  as  a  circumstance  to  be  con- 
sidered by  the  jury  in  determining  what  was 
the  proper  method  of  dealing  with  hor  and 
treating  her.  In  Southern  R.  Co.  v.  Reeves, 
116  Ga.  743,  42  S.  E.  1015,  it  was  said: 
"Ordinarily  it  is  no  part  of  the  duty  of 
the  employees  of  a  railway  company  in 
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charge  of  a  passenger  train  to  assist  pas- 
sengers to  alight  therefrom;  but  this  duty 
on  their  part  may  arise  when  the  circum- 
stances are  such  as  to  suggest  to  them  the 
necessity  of  assistance.  Whether  in  a  given 
case  the  circumstances  were  such  as  to  sug- 
gest the  necessity  of  assisting  a  passenger 
to  alight  is  a  question  to  be  determined  by 
the  jury.*'  See  also  Southern  R.  Co.  v. 
Hobbs,  118  Ga.  227,  230,  231,  63  L.R.A.  68, 
45  S.  E.  23,  and  authorities  there  cited;  1 
Fetter,  Carr.  Pass.  §§  106  et  seq. 

In  the  present  case,  if  the  plaintiff,  know- 
ing of  her  condition,  entered  upon  the  train 
and  suffered  pain,  which  was  produced  or  in- 
creased by  the  ordinary  and  usual  motion 
of  the  train,  this  would  not  furnish  her  any 
cause  of  action.  If  the  company  was  liable, 
it  must  have  been  because  of  some  breach  of 
duty  on  its  part,  or  that  of  its  agents,  to- 
ward her.  If  she  became  worse,  so  that  her 
confinement  was  imminent,  and  she  bo  in- 
formed the  conductor,  and  requested  that 
she  be  allowed  to  leave  the  train  at  some 
station  before  arriving  at  her  contemplated 
point  of  destination,  in  order  that  she  might 
obtain  assistance  and  be  properly  treated, 
the  conductor,  with  knowledge  of  her  condi- 
tion, could  not  disregard  such  request  mere- 
ly because  her  ticket  entitled  her  to  be  car- 
ried to  a  station  further  on.  In  view  of 
this  situation,  he  would  be  bound  to  use 
extraordinary  care;  and  if  such  care  re- 
quired that  she  be  allowed  to  leave  at  some 
intervening  station,  or  that  she  be  assisted 
in  so  doing,  in  view  of  her  condition,  and 
there  was  a  failure  of  duty  in  that  regard, 
the  company  would  be  liable  to  the  extent 
of  the  damages  resulting  therefrcHn.  The 
rule  is  thus  stated  in  2  Hutchinson  on  Car- 
riers, §  992:  "The  carrier,  it  has  been  said, 
is  under  no  duty  to  turn  his  vehicles  Into 
hospitals,  or  his  employees  into  nurses  for 
the  care  of  such  passengers.  But  if  an 
unattended  person,  who  is  so  sick,  aged,  or 
otherwise  infirm  as  to  be  unable  to  assist 
or  care  for  himself,  be  accepted  as  a  pas- 
senger, the  carrier,  if  he  has  notice  of  the 
passenger's  condition,  is  bound  to  exercise 
for  his  safety  a  degree  of  care  commensu- 
rate with  the  responsibility  assumed,  and 
that  would  be  such  care,  as  would  be  rea- 
sonably necessary  to  protect  him  from  in- 
jury in  view  of  his  physical  or  mental  con- 
dition. And  if  the  passenger  should  be  so 
unfortunate  as  to  become  sick  while  upoii 
the  journey,  and  in  consequence  less  able 
to  look  after  himself,  he  would  not  there- 
by be  put  beyond  the  pale  of  care  and  pro- 
tection, and  it  would  be  the  duty  of  the 
carrier,  if  the  passenger's  condition  were 
made  known  to  him,  to  give  him  such  care 
and  protection  beyond  that  demanded  un- 
der   ordinary    circumstances   as    would   be 
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reasonably  practicable,  with  the  facilities 
at  hand,  without  unduly  delaying  the  train 
or  unreasonably  interfering  with  the  safety 
and  comfort  of  the  other  passengers."  See 
also  Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber, 
33  Kan.  543,  52  Am.  Rep.  543,  6  Pac.  877; 
Lake  Shore  &  M.  S.  R  Co.  v.  Salzman,  62 
Ohio  St.  558,  31  L.R.A.  261,  49  Am.  St.  Rep. 
745,  40  N.  E.  801;  Sheridan  v.  Brooklyn 
City  &  N.  R  Co.  36  N.  Y.  30,  03  Am.  Dec. 
490;  Pittsburg  &  C.  R.  Co.  v.  McClurg,  56 
Pa.  204;  Gulf,  C.  &  S.  F.  R  Co.  v.  Coop- 
wood,— Tex.  Civ.  App.— 06  S.  W.  102. 

There  was  no  error  in  refusing,  on  writ- 
ten request,  to  charge  the  jury  that,  if 
they  believed  from  the  evidence  that  the 
plaintiff  "was  able  to  leave  the  train  with- 
out the  assistance  of  the  conductor,  she 
would  not  be  entitled  to  recover."  This 
made  the  case  turn  upon  the  question  of 
absolute  ability  on  the  part  of  the  plain- 
tiff to  leave  the  train  without  assistance, 
and  would  have  practically  amounted  to  an 
instruction  to  find  for  the  defendant,  in- 
asmuch as  both  the  petition  and  the  plain- 
tifTs  own  testimony  showed  that  she  did 
leave  the  train  without  the  assistance  of 
the  conductor  or  other  agent  of  the  com- 
pany, although  she  testified:  "The  reason 
I  got  off,  I  was  desperate,  and  didn't  know 
hardly  what  to  do.  I  didn't  think  I  would 
live,  and  I  didn't  think  I  could  get  off  until 
I  got  there.  I  was  about  half  crazy  and  in 
desperation.  I  didn't  want  the  child  to  be 
born  among  strangers,  and  so  I  leaped  off. 
Nobody  helped  me  off." 

The  court  charged  as  follows:  "In  other 
words,  the  defendant  would  not  in  any 
event  be  responsible  for  such  pain  as  she 
would  have  necessarily  suffered  on  account 
of  the  birth  of  a  child.  For  pains  incident 
to  childbirth,  if  no  more,  if  not  unusual 
pain,  you  should  find  for  defendant."  This 
charge  was  erroneous.  According  to  the 
plaintifTs  own  statement,  her  delivery  was 
premature.  She  contended  that  this  was 
caused  by  the  motion  of  the  train;  but 
there  was  neither  allegation  nor  proof  that 
there  was  any  unusual  or  negligent  motion. 
Thus  there  may  have  been  a  premature 
birth  without  negligence  on  the  part  of  the 
defendant.  If  so,  it  is  altogether  possible 
that  such  a  delivery  may  have  caused  un- 
usual pain,  without  creating  any  liability 
on  the  part  of  the  defendant.  Besides,  the 
expression  "unusual  pain"  did  not  clearly 
indicate  whether  the  comparison  was  to 
be  made  between  this  delivery  and  former 
deliveries  by  the  same  woman, — her  testi- 
mony showing  that  she  had  previously 
given  birth  to  other  children, — or  whether 
the  comparison  was  to  be  with  what  was 
usual  with  other  women.  The  mere  fact 
that  a  woman  under  such  circumstances 
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may  have  suffered  more  than  usual  pain 
would  not  prevent  a  finding  for  the  de- 
fendant. If  there  could  be  a  recovery,  it 
must  be  for  that  which  resulted  from  a 
want  of  due  care  on  the  part  of  the  carrier 
or  its  agents. 

The  court  nowhere  gave  to  the  jury  any 
instruction  as  to  the  measure  of  damages, 
except  from  such  intimations  as  might  be 
gathered  in  charges  like  that  just  dealt 
with.  Where  there  is  no  exact  pecuniary 
measure,  but  the  extent  of  a  recovery,  if 
any,  must  be  left  to  the  enlightened  con- 
sciences of  impartial  jurors,  no  very  elabo- 
rate instructions  are  required;  but  it  would 
certainly  have  been  better  practice  for  the. 
court  to  have  given  the  jury  some  instruc- 
tion on  the  subject.  Neither  did  the  court 
instruct  the  jury  as  to  the  law  of  com- 
parative negligence,  and  the  diminution 
of  damages  if  both  parties  were  at  fault, 
but  the  plaintiff's  fault  was  not  such  as  to 
prevent  a  recovery  by  her.  Whether  or 
not  these  things  alone  would  necessitate  a 
new  trial,  in  the  absence  of  a  request  to 
charge,  the  omissions  emphasize  the  harm 
which  may  have  been  done  to  the  defend- 
ant by  the  inaccurate  expressions  in  certain 
charges  which  were  given. 

The  conductor  testified:  "She  [plain- 
tiff] said  she  wanted  to  get  off  at  the  next 
station,  as  she  was  sick.  I  did  not  ask 
her  the  nature  of  her  sickness,  but  supposed 
it  was  train  sickness."  Upon  objection, 
the  court  ruled  out  the  words,  "but  sup- 
posed it  was  train  sickness."  The  supposi- 
tion of  the  witness  would  furnish  no  evi- 
dence of  the  existence  of  the  fact  supposed. 
But  in  this  case,  where  knowledge  on  the 
part  of  the  conductor  as  to  the  condition 
of  the  plaintiff  was  involved  as  affecting 
the  question  of  liability  and  the  extent  of 
the  damages  recoverable,  and  where  the 
plaintiff  sought  to  prove  that  he  had  knowl- 
edge of  her  actual  condition,  such  evidence 
was  admissible  in  behalf  of  the  defendant. 

There  were  some  other  inaccurate  expres- 
sions in  the  charge,  besides  those  dealt 
vnth  above.  Thus,  the  presiding  judge  sub- 
mitted to  the  jury  the  question  whether 
the  plaintiff,  while  a  passenger,  was  in- 
jured "by  the  acts  of  the  defendant  com- 
pany." At  another  time  he  charged  that  if 
the  plaintiff,  by  the  exercise  of  ordinary 
care  and  diligence  on  her  part,  "could  have 
avoided  the  injury  sustained."  Again,  in 
stating  the  duty  of  the  defendant  company, 
he  used  the  expression,  which  was  probably 
rather  broad,  "in  preventing  any  injury 
to  her."  Still  again  he  instructed  the 
jury  that  "for  any  humiliation  or  indigni- 
ties" which  the  plaintiff  may  have  suffered 
by  reason  of  the  act  of  the  defendant,  if 
negligent,    she    could    recover,    there   being 
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no  evidence  of  any  indignities.  Whether 
or  not  these  verbal  inaccuracies  amounted 
to  errors,  in  the  light  of  the  entire  charge 
and  the  evidence,  need  not  be  discussed,  as 
they  will  probably  not  occur  again.  So, 
likewise,  as  a  new  trial  is  granted  on  other 
grounds,  the  newly  discovered  evidence  will 
be  available,  if  competent,  on  another  hear- 
ing. 

No  specific  ruling  as  to  the  trunk  of 
plaintiff  was  assigned  as  error,  and  we 
make  none. 

Judgment  reversed. 

All  the  Justices  concur. 


OKIiAHOHA    CRIMINAIi    COURT    OF 

APPEALS. 

ROSS  HARRIS,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(—  Okla.  Grim.  Rep.  — ,  111  Pac.  982.) 

Jury  —  cnrtallins    number  —  ex   post 
facto  law. 

1.  A  law  curtailing  the  number  of  per- 
emptory challenges  which  a  defendant  may 
have  in  the  impaneling  of  a  trial  jury, 
enacted  after  the  commission  of  the  of- 
fense charged,  is  not  ew  post  facto  as  to 
such  offense. 

Same  —  number  of  challenges. 

2.  In  the  Indian  territory  a  defendant 
charged  with  a  felony  was  allowed  to  chal- 
lenge twenty  jurors  peremptorily;  and  un- 
der §  28  of  tne  schedule  of  the  Oklahoma 
Constitution,  accepting  the  terms  of  an 
amendment  to  the  enabling  act  (Act  June 
16,  1900,  chap.  3335,  §  20,  34  Stat,  at  L. 

Headnotes  by  Richardson,  J. 


277,  as  amended  by  act  March  4,  1907, 
chap.  2911,  §  3,  34  Stat,  at  L.  1287),  pro- 
viding that  all  criminal  cases  pending  in 
the  Indian  territory  not  transferred  to  the 
Federal  courts  should  be  proceeded  with  in 
the  state  courts  under  the  laws  then  in  force 
in  the  Indian  territory,  a  defendant  tried 
in  the  state  court  for  a  felony  committed 
in  the  Indian  territory  before  statehood  is 
entitled  to  twenty  peremptory  challenges, 
and  it  is  error  for  the  court  to  restrict  him 
to  five. 

Trial— necessity  of  arraignment. 

3.  Under  the  law  in  force  in  the  Indian 
territory  before  statehood,  it  was  error  to 
put  a  defendant  on  trial  without  arraign- 
ment and  plea. 

(November  23,  1910.) 

IP  RROR  to  the  District  Court  for  John- 
J  ston  County  to  review  a  judgment  con- 
victing defendant  of  larceny.     Reversed. 

Statement  by  Richardson,  J.: 
On  March  20,  1907,  Ross  Harris  was  in- 
dicted in  the  United  States  court  for  the 
southern  district  of  the  Indian  territory  for 
the  crime  of  larceny.  Upon  the  admission 
of  Oklahoma  into  the  Union,  the  cause  was 
transferred  to  the  district  court  of  John- 
ston county,  and  was  tried  during  the  Sep- 
tember, 1908,  term  of  said  court,  resulting 
in  a  conviction,  and  a  judgment  imposing 
upon  the  defendant  a  term  of  imprisonment 
in  the  penitentiary.  He  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  he 
appeals. 

Messrs.  Summers  Hardy  and  William 
M.  Franklin,  for  plaintiff  in  error: 

Chapter  46  of  Mansfield's  digest  of  the 
statutes  of  Arkansas,  entitled  "Criminal 
Procedure,"  was  the  law  in  force  in  that 


Note, '^Statute  affecting  challenges  to 
the  jury  as  ex  post  facto. 

This  question  is  usually  answered  in  the 
negative  b^  the  application  of  the  rule 
that  an  objection  that  a  statute  is  ex  post 
facto  cannot  be  urged  where  it  relates  mere- 
ly to  a  matter  of  procedure. 

So,  it  is  held  that,  as  applied  to  offenses 
committed  before  its  enactment,  a  statute 
is  not  etv  post  facto,  which  reduces  the  num- 
ber of  peremptory  challenges  in  favor  of 
the  accused  (South  v.  State,  86  Ala.  617. 
6  So.  52) ;  or  which  increases  the  number 
in  favor  of  the  state  (State  v.  Hayt,  47 
Conn.  518,  36  Am.  Rep.  89)  j  even  where 
none  existed  before  (Walston  v.  Com.  10 
B.  Mon.  15;  State  v.  Ryan,  13  Minn.  370, 
Gil.  343). 

The  case  of  Mathis  v.  State,  31  Fla.  291, 
12  So.  081,  in  reaching  this  conclusion, 
states  as  a  reason  that  the  right  of  an  ac- 
cused to  peremptory  challenges  does  not 
accrue  until  the  time  of  trial. 
31  L.R.A.(N.S.) 


So,  an  act  providing  for  an  additional 
ground  of  challenge  for  cause  is  not  ex  post 
facto.  Stokes  v.  People,  53  N.  Y.  164,  13 
Am.  Rep.  492. 

And  a  statute  reducing '  the  time  which 
the  accused  shall  have  to  make  his  chal- 
lenges to  the  venire  men  is  not  ex  pott 
facto.  State  v.  Taylor,  134  Mo.  109,  35  S. 
W.  92;  State  v.  Duestrow,  137  Mo.  44,  38 
S.  W.  554,  39  S.  W.  266. 

Cases  sometimes  cited  to  this  rule  do 
not  involve  the  question  of  ex  poet  facto 
Ism's  but  hold  that  the  constitutional  right 
to  trial  by  jury  is  not  infringed  by  an  act 
reducing  the  number  of  peremptoi^  chal- 
lenges in  favor  of  accused  persons  (Dowling 
V.  State,  5  Smedes  &  M.  664) ;  nor  by  an 
act  granting  them  to  the  state  (Com.  v. 
Dorsev,  103  Mass.  412;  Jones  v.  State.  1 
Oa.  610;  State  v.  Wilson,  48  N.  H.  398; 
Walter  v.  People,  32  N.  Y.  147;  Warren  v. 
Com.  37  Pa.  45).  L.  A.  W. 


1910. 


HARRIS  V.  UNITED  STATES. 


821 


part  of  the  state  of  Oklahoma  known  aa 
Indian  territory,  prior  to  the  admission 
of  the  state  into  the  Union,  and  was  ap- 
plicable to  the  trial  in  this  case  and  gov- 
erned the  procedure  therein. 

Watkins  v.  United  States,  1  Ind.  Terr. 
364,  41  8.  W.  1044;  Act  Cong.  March  4, 
1907,  §  20,  chap.  2911,  34  Stat,  at  L.  1287; 
Hopt  V.  Utah,  110  U.  S.  574,  28  L.  ed.  262, 
4  Sup.  Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417; 
State  ex  rel.  Sims  t.  Caruthers,  1  Okla. 
Crim.  Rep.  428,  08  Pac.  474;  Kring  v.  Mis- 
souri, 107  U.  S.  221,  27  L.  ed.  606,  2  Sup. 
Ct.   Rep.   443. 

Lack  of  arraignment  was  fatal  to  the 
case. 

Dansby  v.  United  States,  2  Ind.  Terr. 
456,  51  S.  W.  1083 ;  Crain  v.  United  States, 
162  U.  S.  643,  40  L.  ed.  1102,  16  Sup.  Ct. 
Rep.  952;  1  Bishop,  Crim.  Proo.  4th  ed. 
473,  §  733. 

Plaintiff  in  error  cannot  waive  that  which 
the  law  has  made  one  of  the  essentials  of 
due  procedure. 

Dansby  v.  United  States,  2  Ind.  Terr. 
456,  51  S.  W.  1083;  Hopt  v.  Utah,  110  U. 
S.  574,  28  L.  ed.  262,  4  Sup.  Ct.  Rep.  204, 
4  Am.  Crim.  Rep.  417;  United  States  v. 
Reid,  12  How.  361,  13  L.  ed.  1023;  Roberts 
V.  State,  55  Am.  Dec.  102,  note;  Moss  v. 
State,  17  Ark.  327,  65  Am.  Dec.  433;  Whar- 
ton,  Crim.  Ev.  8th  ed.  §  439. 

Messrs.  Charles  West,  Attorney  Gen- 
eral, and  £•  O.  Spilman  for  the  United 
States. 

Riohardson,  J.^  delivered  the  opinion  of 
the  court: 

In  the  impaneling  of  the  trial  jury,  plain- 
ti£F  in  error  demanded  twenty  peremptory 
challenges,  the  number  allowed  a  defend- 
ant in  felony  cases  under  the  law  in  force 
in  the  Indian  territory  before  the  admis- 
sion of  Oklahoma  into  the  Union.  This 
the  court  refused,  and  restricted  plaintiff 
in  error's  peremptory  challenges  to  five,  the 
number  authorized  by  the  statutes  of  Okla- 
homa. Such  •  action  of  the  court  is  as- 
signed as  error.  The  state  has  filed  a  con- 
fession of  error  upon  this  point,  stating  in 
effect  that  a  law  curtailing  the  defendant's 
peremptory  challenges,  enacted  after  the 
commission  of  the  offense,  is  ex  post  facto 
and  void,  and  citing  Kring  v.  Missouri,  107 
U.  S.  221,  27  L.  ed.  506,  2  Sup.  Ct.  Rep. 
443,  and  State  ex  rel.  Sims  v.  Caruthers, 
1  Okla.  Crim.  Rep.  428,  98  Pac.  474.  We 
do  not  think  that  such  a  law  is  ew  post 
facto,  or  that  the  authorities  cited  so  hold. 
The  granting  or  withholding  of  peremptory 
challenges  is  solely  a  matter  of  procedure. 
the  constitutionality  of  such  a  law  when 
enacted  after  the  commission  of  the  of- 
fense charged  has  been  passed  upon  fre- 
31  L.R.A.(N.S.) 


quently,  and,  so  far  as  we  are  able  to  find, 
the  law  has  been  upheld  in  every  instance. 
Lore  V.  State,  4  Ala.  173;  South  v.  State, 
86  Ala.  617,  6  So.  52;  Perry  v.  Com.  3 
Gratt.  632;  People  v.  Mortimer,  46  Cal. 
114;  People  v.  Campbell,  59  Cal.  243,  43 
Am.  Rep.  257;  Mathis  v.  State,  31  Fla. 
291,  12  So.  681 ;  Stokes  v.  People,  53  N.  Y. 
164,  13  Am.  Rep.  492.  And  on  the  same 
principle  it  has  been  held  also  that  a  sub- 
sequent act  increasing  the  number  of  the 
state's  peremptory  challenges  is  not  ea  post 
facto.  State  v.  Hoyt,  47  Conn.  618,  30 
Am.  Rep.  89;  Walston  v.  Com.  16  B.  Mon. 
15;  State  v.  Ryan,  13  Minn.  370,  Gil.  343; 
Jones  V.  State,  1  Ga.  610;  Warren  v.  Com. 
37  Pa.  45 ;  Walter  v.  People,  32  N.  Y.  147 ; 
State  V.  Wilson,  48  N.  H.  398;  Com.  v. 
Dorsey,  103  Mass.  412. 

Nevertheless,  the  court  erred  in  refusing 
plaintiff  in  .error's  demand,  not  because  such  a 
change  in  the  law  would  be  ex  post  facto 
with  respect  to  offenses  previously  commit- 
ted, but  because  no  such  change  in  the  law 
was  in  fact  made  with  respect  to  this  case. 
The  act  of  Congress  approved  March  4, 
1907  (chap.  2911,  §  3,  34  Stat,  at  L.  1287), 
amending  §  20  of  the  enabling  act  (act 
June  16,  1906,  chap.  3335,  34  Stat,  at  L. 
277),  the  terms  of  which  amendment  were 
specifically  accepted  by  §  28  of  the  schedule 
of  the  state  Constitution,  provided  that  ''all 
criminal  cases  pending  in  the  United  States 
courts  in  the  Indian  territory  not  trans- 
ferred to  the  United  States  circuit  or  dis- 
trict courts  in  the  state  of  Oklahoma  shall 
be  prosecuted  to  a  final  determination  in 
the  state  courts  of  Oklahoma  under  the 
laws  now  in  force  in  that  territory."  And 
by  the  terms  of  that  provision,  the  right 
claimed  was  preserved  to  plaintiff  in  error. 
Hawkins'  v.  Unitfed  States,  3  Okla.  Crim, 
Rep.  651,  108  Pac.  561. 

The  defendant  was  put  upon  trial  in 
this  case  without  being  arraigned  and  with- 
out waiving  arraignment  and  without  en- 
tering a  plea  to  the  indictment;  and  the 
action  of  the  court  in  so  putting  him  upon 
trial  is  assigned  as  error.  The  court  of 
appeals  in  the  Indian  territory  passed  upon 
this  question  in  the  case  of  Dansby  v. 
United  States,  2  Ind.  Terr.  456,  51  S.  W. 
1083;  and  it  there  held  that  without  a 
plea  there  can  be  no  valid  trial,  and  that 
the  proceeding  will  not  be  held  good  be- 
cause of  the  fact  that  the  defendant  went 
to  trial  voluntarily  and  without  objection, 
knowing  that  no  plea  had  been  entered. 
Without  intimating  how  we  should  hold 
upon  this  question  in  a  case  arising  under 
the  laws  of  Oklahoma,  we  do  hold  that  the 
law  as  it  existed  in  the  Indian  territory  in 
regard  to  the  defendant's  arraignment  and 
plea  was  and  is  applicable  to  this  case,  and 
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that  therefore  an  arraignment  or  a  waiver 
of  it,  and  the  entering  of  a  plea  for  the  de- 
fendant, was  necessary  to  a  valid  trial. 
Other  rulings  of  the  court  were  assigned  as 
error;  but  they  bear  upon  matters  which 
are  not  likely  to  arise  in  another  trial  of 
the  cause,  and  we  shall  not  discuss  them. 

For  the  errors  indicated,  the  cause  is  re- 
versed and  remanded,  with  directions  to 
set  aside  the  judgment  and  grant  plaintifif 
in  error  a  new  trial. 

Farman,  P.  J.,  and  Doyle,  J.,  concur. 


TEXAS    COURT    OP    GRIMINAIj    AP- 

PEAI/S. 

GENE  NORTHCUTT,  Appt., 

V. 

STATE  OF  TEXAS. 

(—  Tex.  Crim.  Rep.  — ,  131  S.  W.  1128.) 

Larceny  —  theft  —  bailee  —  failure  to 
deposit  funds. 

The  failure  of  a  tenant  who  is  working 
land  under  a  contract  requiring  him  to  ma- 
ture and  market  the  crop,  and  place  a  cer- 
tain portion  of  the  proceeds  to  the  credit 
of  the  landlord's  bank  account,  to  comply 
with  his  contract,  and  his  conversion  of 
the  entire  proceeds  to  his  own  use^  does 
not  constitute  theft  by  a  bailee. 

(November  9,  1910.) 

Note.  — -  Failure  to  account  for  fund  to 
>  one  jointly  interested  therein  aa  theft, 
larceny,  or  embezzlement. 

As  to  the  effect  of  the  fact  that  one  is 
is  entitled  to  commissions  out  of  a  fund, 
upon  his  prosecution  for  embezzlement  in 
case  he  retains  the  whole  fund,  see  note  to 
Com.  V.  Jacobs,  13  L.R.A.(N.S.)  611,  from 
which  it  appears  that  such  fact  does  not 
constitute  a  defense. 

Partnerships. 

Aa  common-law  larceny  and  similar  stat- 
utory crimes,  under  most  of  the  statutes, 
consist  of  a  taking,  etc.,  of  the  property  of 
another  person,  it  is  generally  held  that  a 
conversion  of  money  to  his  own  use,  by  one 
joint  owner  thereof,  is  not  such  an  offense. 
As  said  in  State  v.  Kusnick,  45  Ohio  St. 
535,  4  Am.  St.  Rep.  564,  15  N.  E.  481:  "At 
the  common  law,  to  constitute  larceny,  the 
thing  alleged  to  have  been  stolen  must  be 
the  'property  of  another*  person  than  the 
offender.  It  is  also  true  that  the  statutes 
of  nearly  all  the  states  which  undertake 
to  define  embezzlement  require  that  the 
subject  of  the  offense  shall  be  shown  to  be 
the  'property  of  another;*  and  this  has  al- 
most universally  been  construed  to  mean 
that  it  must  be  wholly  the  property  of  an- 
other. It  has  resulted  that  as  a  rule  a 
31  L.R.A.(N.S.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Taylor  County  Court  convicting 
him  of  theft  as  a  bailee.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Dallas  Scarborough,  for  appellant: 

For  the  defendant  to  be  guilty  of  theft 
by  bailee,  the  facts  must  show  that  the 
very  specific  thing  alleged  to  have  been  con- 
verted must  have  been  delivered  to  the  de- 
fendant by  the  bailor  on  a  specific  con- 
tract. The  party  who  is  the  actual  cus- 
todian of  the  property  is  the  party  in  pos- 
session. 

Ledbetter  v.  State,  —  Tex.  Crim.  Rep. 
— ,  29  S.  Y.  1084  J  Bailey  v.  State,  20 
Tex.  App.  68;  Briggs  v.  State,  20  Tex.  App. 
106;  Littleton  v.  State,  20  Tex.  App.  168; 
Bailey  v.  State,  18  Tex.  App.  426;  Frazier 
V.  State,  18  Tex.  App.  434;  Case  v.  State, 
12  Tex.  App.  228;  Hall  v.  State,  22  Tex.  App. 
632,  3  S.  W.  338;  West  v.  State,  6  Tex. 
App.  485;  Tinney  v.  State,  24  Tex.  App. 
112,  6  S.  W.  831;  Alexander  v.  SUte,  24 
Tex.  App.  127,  6  S.  W.  840. 

If  Shelly  was  never  in  possession,  there 
could  have  been  no  delivery  to  defendant^ 
and  if  there  was  no  delivery,  the  state  has 
failed  to  establish  any  contract  of  bail- 
ment. 

Mr.  John  A.  Mobley  for  the  State. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

Appellant    was    charged    in    the    county 


member  of  an  ordinary  partnership  could 
not  be  convicted  of  embezzlement  of  part- 
nership property." 

So,  *'the  courts  have  uniformly  held  that 
a  general  partner  cannot  be  convicted  of 
embezzling  partnership  property  which 
comes  into  his  possession  or  under  his  con- 
trol by  virtue  of  his  being  such  partner  and 
joint  owner."  State  v.  Reddick,  2  S.  D.  124, 
48  N.  W.  846,  8  Am.  Crim.  Rep.  204;  Gary 
V.  Northwestern  Mut.  Aid.  Asso.  87  Iowa, 
25,  53  N.  W.  1086. 

And  one  to  whom  another  furnished  mon- 
ey with  which  to  purchase  a  saloon  for  the 
two,  under  an  agreement  that  they  w^ere  to 
be  partners,  and  that,  after  the  money  was 
repaid,  they  were  to  divide  the  profits,  is 
not  guilty  of  embezzlement  for  failure  so  to 
purchase  the  saloon  with  the  money.  Man- 
uel V.  State,  44  Tex.  Crim.  Rep.  433,  71  S. 
W.  973. 

Nor  can  a  partner  be  convicted  of  em- 
bezzling funds  of  the  partnership,  under  a 
statute  providing  that  any  officer,  agent,  or 
servant  of  any  corpoi'ation,  or  the  clerk, 
servant,  or  agent  of  any  person,  who  con- 
verts property  of  siich  person  or  corpora- 
tion, shall  be  punished.  State  v.  ButJnan, 
61  N.  H.  511,  60  Am.  Rep.  332. 

But  although  one  partner  cannot  commit 
larceny  by  taking  and  appropriating  to  his 
own  use  money  belonging  to  the  partner- 
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court  of  Taylor  county  with  the  crime  of 
theft  as  bailee. 

The  charging  part  of  the  information  is 
as  follows:  '^That  Gene  Northcutt^  on  or 
about  the  4th  day  of  November,  a.  d.  1909, 
and  prior  to  the  filing  of  this  information 
in  the  county  of  Taylor  and  in  the  state 
of  Texas,  having  possession  of  certain 
money  then  and  there  the  corporeal  per- 
sonal property  of  M.  W.  Shelly,  Sr.,  viz., 
$20.99  in  lawful  money  of  the  United 
States  of  the  value  of  $20.99,  the  «aid  Gene 
Northcutt,  having  possession  of  said  prop- 
erty by  virtue  of  bailment,  did  then  and 
there  unlawfully  and  without  the  consent 
of  M.  W.  Shelly,  Sr.,  the  owner  thereof, 
fraudulently  convert  said  money  to  his, 
the   said   Gene   Northcutt's,   own   use,   and 


with  the  intent  to  deprive  the  said  M.  W. 
Shelly,  Sr.,  the  owner,  of  the  value  of  the 
same."  The  facts  show  that  appellant  was, 
for  the  year  1909,  a  tenant  on  the  farm 
of  Mr.  M.  W.  Shelly,  Sr.,  situated  about 
4  miles  southeast  of  Abilene;  that  under 
the  contract  of  renting,  appellant  was  to 
pick  the  cotton,  have  same  ginned,  and 
was  to  sell  the  cotton  raised  on  the  prem- 
ises, collect  the  money  therefor,  and  de- 
posit one  fourth  of  same  to  the  credit  of 
Mr.  Shelly  in  the  Farmers  A  Merchants* 
National  Bank  at  Abilene.  It  appears  that, 
during  the  year  1909,  appellant  planted 
and  raised  a  cotton  crop  on  the  premises; 
that  the  rent  of  the  first  bale  of  cotton 
gathered  and  sold  by  him  was  placed  to 
Mr.  Shelly's  credit  in  said  bank  in  accord- 


ship,  because  his  interest  or  ownership  ex- 
tends to  every  portion  of  the  partnership 
property,  yet  where  there  is  merely  an  ex- 
ecutory agreement  between  two  persons  to 
form  a  business  partnership,  under  which 
agreement  one  advances  money  to  the  other 
for  certain  preliminary  purposes,  the  latter 
becomes  a  bailee  of  his  prospective  partner, 
r»vl.  vpon  nnpropriating  the  money  to  his 
own  use  and  absconding,  becomes  guilty  of 
'  »»f»  statutory  crime  of  larceny  by  a  bailee. 
State  T.  Brown,  38  Mont.  309,  99  Pac.  954. 

And  a  surviving  partner  who  is  proceed- 
ing under  a  statute  to  wind  up  the  part- 
nership affairs,  and  who,  after  appoint- 
ment of  a  receiver  of  the  firm  assets  to 
supersede  him,  wrongfully  fails  and  refuses 
to  pay  over  to  the  latter,  on  demand,  mon- 
ey collected  and  received  by  him  as  such 
surviving  partner,  is  guilty  of  embezzle- 
ment, under  a  statute  providing  that  "who- 
ever, .  .  .  acting  in  any  fiduciary  ca- 
pacity, without  good  cause,  fails  or  refuses 
.  .  .  to  account  for  or  pay  over  .  .  . 
any  money  .  .  .  which  may  have  come 
into  his  hands  by  virtue  of  his  office,  duty, 
or  trust,  shall  be  deemed  guilty  of  embez- 
zlement." State  V.  Matthews,  129  Ind.  281, 
28  N.  E.  703. 

Some  cases  of  ibis  class  turn  upon  the 
pi^opti'^n  v'hether  or  not  a  partnership 
existed  at  the  time  of  the  misappropriation 
of  funds.  Thus,  where  an  employee  of  an 
organ  dealer,  under  a  contract  whereby  he 
was  to  sell  organs,  and  the  parties  were  to 
divide  the  profits,  sold  an  organ  and  con- 
verted the  proceeds,  he  was  held  not  guilty 
of  embezzlement,  as  the  parties  were  part- 
ners. McCrary  v.  State,  51  Tex.  Grim.  Rep. 
496,  123  Am.  St.  Rep.  903,  103  S.  W.  926; 
McCrary  v.  State,  51  Tex.  Grim.  Rep.  502, 
123  Am.  St.  Rep.  905,  103  S.  W.  924,  14 
A.  &  £.  Ann.  Gas.  722. 

So,  where  one  furnished  money  to  an- 
other with  which  to  buy  cattle,  and  they 
were  to  divide  the  profits  arising  from  the 
investment,  this  constituted  the  parties 
partnprs,  and  the  latter  had  an  interest  in 
the  fund  and  the  right  to  retain  and  con- 
trol it,  and  the  transaction  is  not  such  a 
bailment  as  is  contemplated  by  the  Texas 
31  L.R.A.(N.S.) 


statute  on  the  subject  of  embezzlement,  and 
the  defendant  is  not  guilty  of  that  crime, 
if  he  converts  to  his  own  use  the  funds  so 
furnished  to  him.  Dancy  v.  State,  41  Tex. 
Grim.  Rep.  299,  63  S.  W.  886,  reversing  on 
rehearing  41  Tex.  Grim.  Rep.  293,  53  S.  W 
635. 

But  in  Butler  v.  State,  54  Tex.  Grim.  Rep. 
42,  111  S.  W.  146,  it  was  held  that  where 
one  furnished  a  team,  wagon,  and  harness, 
and  another  took  them  and  did  such  work 
as  he  could  get,  and  the  two  were  to  divide 
the  proceeds  of  the  work,  they  were  not 
partners,  and  the  appropriation  by  the  lat- 
ter to  his  own  use  of  money  received  for 
work   constituted   embezzlement. 

Where  copartners  in  a  mercantile  busi- 
ness made  an  executory  contract  whereby, 
in  consideration  of  a  certain  sum  to  be  paid 
within  a  certain  time,  one  agreed  to  trans- 
fer to  the  other  his  interest  in  the  firm, 
and  thereafter,  but  before  payment  in  full 
of  said  sum,  and  actual  dissolution  of  the 
partnership,  though  on  the  same  day,  a 
debtor  of  the  firm,  voluntarily  and  with- 
out solicitation,  paid  to  the  retiring  part- 
ner the  amount  of  his  account,  which  fact 
such  partner  never  disclosed  to  his  copart- 
ner, and  for  which  amount  he  never  ac- 
counted, it  was  held,  in  Phelps  v.  State, 
109  Ga.  115,  34  S.  E.  210,  that  his  criminal 
liability  for  larceny  depends  upon  whether 
he  knew,  when  he  collected  the  money 
and  failed  to  account  for  it,  that  he  was 
acting  without  authority,  and  intended  to 
appropriate  to  his  own  use  money  to  which 
he  had  no  right;  or  whether  he  was  acting 
in  good  faith,  believing  that  he  had  a  right 
to  collect  the  money,  and  that  his  failure 
to  account  for  the  same  to  his  former  part- 
ner was  of  such  a  character  as  to  render 
liim  only  civilly  liable  for  the  wrong  done 
by  him. 

'  Associations. 

A  rule  like  that  applied  in  the  case  of 
partners  has  also  generally  obtained  as  to 
members  of  organizations  having  an  in- 
terest in  their  funds.    Thus,  a  member  of  a 
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ance  with  the  contract.  It  is  also  shown 
that  appellant  neither  planted  nor  raised 
any  other  cotton  except  that  on  Shelly's 
farm.  It  further  appears  that  in  November 
of  last  year,  appellant  brought  a  bale  of 
cotton  raised  on  the  rented  premises  to 
Abiline  and  sold  it,  but  did  not  deposit 
the  rent,  or  any  portion  thereof,  in  the 
bank  to"  Shelly's  credit;  that  a  short  time 
after  this  sale  Mr.  Shelly  approached  ap- 
pellant and  asked  him  if  he  had  deposited 
the  money  according  to  contract;  that  ap- 
pellant replied  that  he  had  not  done  so, 
and,  being  further  interrogated  as  to  why 


he  had  not  deposited  the  money  in  pur- 
suance of  the  agreement,  he  stated  that  he 
needed  the  money  and  had  used  it.  Im- 
mediately demand  for  the  payment  of  the 
rent  was  made,  which  was  not  acceded  to, 
and  it  may  be  stated  that  it  has  never 
since  been  paid.  It  appears  further  that  in 
some  conversation  appellant  told  Mr.  Shel- 
ly that  there  was  enough  cotton  in  the  field 
yet  to  be  picked  to  pay  the  rent;  but  it 
seems  that,  while  appellant  gathered  the 
remaining  cotton  in  the  field,  he  never  paid 
any  further  rent.  Mr.  Shelly  testifies  that 
he   never  consented  that   appellant  should 


friendly  society  who  obtains  posession  of 
the  society's  money  with  its  consent,  for 
the  purpose  of  investing  it  for  the  society, 
and  who  appronriates  the  money  to  his  own 
use,  is  not  guilty  of  either  larceny  or  em- 
bezzlement, as  he  is  part  owner  of  the 
money,  and  cannot  be  guilty  of  stealing  his 
own  property.  R.  v.  Waite,  2  Cox,  C.  C. 
245. 

And  the  conversion  by  a  member  of  a 
Young  Men's  Christian  Association,  of 
funds  solicited  and  collected  by  him  as 
donations  for  the  general  purposes  of  the 
association,  and  his  failure  to  account  there- 
for, do  not  constitute  embezzlement,  under 
a  statute  providing  that  if  any  person,  be- 
ing a  member  of  any  copartnership,  shall 
steal  or  embezzle  any  amount  of,  or  belong- 
ing to,  the  copartnership,  he  shall  be  liable 
to  be  dealt  with  for  the  same  as  if  he  had 
not  been  a  member, — such  association  not 
being  a  copartnership.  R.  v.  Robson,  L.  R. 
16  Q.  B.  Div.  137. 

So,  a  member  of,  and  secretary  to,  a 
benefit  society  without  trustees,  who  appro- 
priates money  received  from  the  members 
m  the  course  of  his  duty,  as  dues,  canhot 
be  convicted  of  embezzlement,  as  he  is  a 

Sari  owner  of  the  money.     R.  v.  Taffs,  4 
ox,  C.  C.  169. 

And  a  member  of  such  a  society,  who 
is  one  of  a  joint  committee  appointed 
by  his  own  and  another  society  to  manage 
an  excursion,  cannot  be  convicted  of  embez- 
zlinff  money  received  upon  the  sale  of  tick- 
ets for  the  excursion,  as  he  is  a  joint  owner 
of  the  tickets  and  proceeds.  R.  v.  Bren, 
Leigh  &  C.  C.  C.  346. 

But  when  a  clerk  or  secretary  employed 
by  the  trustees  of  such  a  society,  in  whom 
its  property  is  vested,  collects  dues  by  vir- 
tue of  his  office,  he  is  guilty  of  embezzle- 
ment, although  also  a  member.  R.  v.  Mur- 
Shy,  4  Cox,  C.  C.  101 ;  R.  v.  Proud,  Leigh  & 
.  C.  C.  97;  R.  v.  Woolley,  4  Cox,  C.  C.  255; 
R.  V.  Hall,  1  Moody,  C.  C.  474. 

And  an  agent  and  cashier  of  a  private 
unincorporated  banking  association,  chosen 
by  the  board  of  directors  and  subject  to 
their  direction,  who  wrongfully  converts  to 
his  own  use  assets  of  the  bank  which  come 
into  his  possession  by  virtue  solely  of  his 
employment  as  cashier  and  agent,  is,  al- 
though a  shareholder  and  partner,  guilty  of 
embezzlement,  under  a  statute  providing 
31  L.R.A.(N.S.) 


that  "an  officer,  agent,  clerk,  or  employee 
of  any  person,  .  .  .  who  embezzles  or 
converts  to  his  own  use  .  .  ,  anything 
of  value  which  shall  some  to  his  possession 
by  virtue  of  his  employment,"  shall  be  pun- 
ished as  for  the  larceny  of  the  thing  embez- 
zled. State  v.  Kusnick,  45  Ohio  St.  535, 
4  Am.  St.  Rep.  564,  15  N.  E.  481. 

There  seems  to  be  a  double  ground  for 
the  decision  in  the  Kusnick  Case,  namely, 
the  defendant's  relationship  towards  the 
association,  as  in  the  English  cases  last 
above  cited,  and  the  unusual  form  of  the 
statute, — the  court  pointing  out  that  the 
money  converted  came  into  the  defendant's 
possession  solely  by  virtue  of  his  employ- 
ment by  the  directors,  who  managed  the 
association  and  in  whom  title  to  its  prop- 
erty was  vested,  and  that  he  could  not  have 
obtained  it  merely  by  virtue  of  his  mem- 
bership or  partnership  therein;  and  fur- 
ther that  "the  words  'property  of  another' 
are  omitted  [from  the  statute].  The  ele- 
ment of  exclusive  ownership  by  another 
person  is  wholly  eliminated,  and  the  test 
of  the  crime  is  that  the  property  converted 
shall  come  to  the  hands  of  the  offender  by 
virtue  of  his  employment  as  agent." 

Likewise,  a  member  and  oflScer  of  a  be- 
nevolent and  fraternal  organization,  who 
wrongfully  converts  money  belonging  to 
the  organization  and  received  by  him  by 
virtue  of  his  oflice,  is  guilty  of  embezzle- 
ment, under  a  statute  making  it  embezzle- 
ment for  any  officer  or  member  of  any 
benevolent  organization  to  convert  to  his 
own  use  in  any  manner  moneys  that  may 
come  to  him  by  virtue  of  his  office  or  official 
position,  or  by  virtue  of  any  trust  reposed 
in  him,  or  which  may  be  in  his  possession, 
care,  or  control  by  virtue  of  his  office  or 
trust.  State  v.  Knowles,  185  Mo.  141,  83 
S.  W.  1083;  State  v.  Wise,  186  Mo.  42,  84 
S.  W.  954. 

And  the  treasurer  of  an  association  who 
wrongfully  appropriates  to  his  own  use 
money  which  conies  under  his  control  by 
virtue  of  his  trust  as  such  officer,  although 
he  is  a  member  and  part  owner  of  the 
funds  of  the  association,  is  guilty  of  em- 
bezzlement, under  a  statute  providing  that 
every  officer  or  agent  of  any  association 
who  fraudulently  appropriates  to  his  own 
use  money  in  his  possession  and  under  his 
control   by   virtue   of   his   trust   ahaJl   be 
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appropriate  this  money,  or  use  the  same 
himself;  that  he  was  to  have  possession  of 
the  rent  money  cotton  for  the  purpose  of 
sale  and  placing  the  proceeds  in  the  bank; 
that  the  cotton  was  never  divided,  but  kept 
together.  He  further  says:  ''The  only  pos- 
session I  had  was  by  virtue  of  being  the 
owner  of  the  farm  and  being  the  landlord." 
Without  going  into  the  facts  in  detail,  it 
is  made  clear  that  this  second  bale  of  cot- 
ton was  sold  by  appellant,  and  that  he  re- 
ceived payment  for  same,  and  that  he  had 
not  paid  the  rent  due  appellee. 
A  number  of  questions  were  raised,  both 


by  special  charge  and  in  the  motion  for  new 
trial.  It  seems  clear  to  us  that,  if  a  prose- 
cution can  be  maintained  at  all  on  these 
facts,  about  which  we  have  grave  doubt,  it 
is  certain  that  the  conviction  cannot  be  sus- 
tained on  the  ground  charged  in  the  infor- 
mation. The  relation  of  appellant  to  Mr. 
Shelly  was  more  that  of  a  debtor,  than  that 
his  possession  of  the  cotton  was  that  of 
bailee  in  the  legal  sense.  Our  Penal  Code 
does  not  define  the  term  ''bailment"  further 
than  as  a  contract  of  borrowing  or  hire.  We 
must  therefore  recur  to  the  well-known 
legal    meaning    of    the    term    "bailment." 


guilty  of   embezzlement.     People  v.  Mahl* 
man,  S2  Cal.  585,  23  Pac.  145. 

Miscellaneous. 

Cases  outside  these  classes  turn  upon 
thoir  individual  facts  and  the  statutea,  it' 
ony,  mvoived  in  each.  Thus,  the  failure  of 
the  master  of  a  vessel,  under  an  agreement 
with  the  owner  to  sail  the  vessel,  collect 
freights,  pay  all  expenses,  and  divide  the 
net  proceeds  with  the  owner,  to  account  to 
the  owner  for  freights  received,  does  not 
constitute  larceny  bv  a  bailee.  Com.  ex  rel. 
Bartlett  v.  Philadelphia  County  Prison,  9 
Phila.  581. 

And  the  failure  and  refusal  of  a  lessor 
of  land  who  has  taken  possession  of  a  crop 
and  sold  it,  to  pay.  to  the  lessee,  who  had 
cultivated  the  land  and  was  to  pay  one  half 
of  the  crop  for  the  use  thereof,  his  share 
of  the  proceeds  of  the  sale,  doe^  not  con- 
stitute embezzlement,  where  by  statute 
possession  of  crops  is  deemed  vested  in  the 
lessor, — such  failure  and  refusal  being 
merely  a  breach  of  trust  at  common  law, 
and  the  landlord  not  an  "officer,  agent, 
clerk,  employee,  or  servant"  of  his  tenant, 
within  the  statute  defining  embezzlement. 
State  V.  Keith,  126  N.  C.  1114,  36  S.  E.  169. 

Where  by  statute  an  attorney  has  a  lien 
for  a  general  balance  of  compensation  upon 
money  in  his  hands  belonging  to  his  client, 
he  cannot  be  convicted  of  embezzling  a  sum 
collected  for  his  client  until  the  attorneys' 
lien  is  discharged,  as,  prior  to  that  time,  he 
is  the  owner  of  the  fund  to  the  extent  of 
his  lien,  and  cannot  be  called  upon  to  pay 
over  the  money.  Van  Etten  v.  State,  24 
Neb.  734,  1  L.R.A.  669,  40  N.  W.  289. 

And  where  one  sold  and  delivered  to  an- 
other certain  nontransferable  "labor  tick- 
ets" issued  to  the  former  by  a  corporation, 
to  evidence  amounts  due  him  from  the  com- 
pany for  labor  performed,  and  at  their  ma- 
turity received  them  from  the  vendee  for 
collection  from  the  company  for  and  on 
account  of  the  vendee,  to  whom  the  pro- 
ceeds were  to  be  paid  immediately  upon  re- 
ceipt thereof  from  the  company,  and  the 
payee  collected  the  money  due  on  the  tick- 
ets and  delivered  them  up  to  the  company, 
but  failed,  to  account  for  or  pay  over  the 
proceeds  to  his  vendee,  and  absconded,  he 
is  not  guilty  of  embezzlement,  as  the  legal 
31  LJl.A.(N.&) 


title  to  these  nontransferable  tickets  re- 
mained all  along  in  him,  and  the  money 
collected  became  at  once  and  was  his  mon- 
ey, although  he  was  under  a  promise  to  pay 
it  over  to  his  vendee.  St.  Clair  v.  State, 
100  Ala.  61,  14  So.  544. 

So,  a  driver  of  a  laundry  wagon,  under 
a  contract  whereby  he  is  personally  charged 
with  all  the  work  brought  in  by  him,  and 
credited  with  22  per  cent  of  the  amount 
due  therefor,  and  with  such  amounts  as  he 
may  turn  in,  and  is  allowed  to  collect  from 
the  patrons,  and  to  retain  his  22  per  cent 
out  of  the  money  collected  as  soon  as  it 
comes  into  his  hands,  but  is  personally  re- 
sponsible for  any  failure  to  collect  from 
patrons  whom  he  trusts,  is  merely  a  debtor 
to  the  laundry,  and  is  not  guilty  of  the 
crime  of  larceny  by  embezzlement  as  an 
agent  for  hire,  upon  failure  to  turn  in 
money  collected.  State  v.  Covert,  14  Wash. 
652,  45  Pac.  304. 

But  where  one  paid  to  defendant  by 
check  a  sum  of  mOney,  a  certain  part  to  be 
used  for  the  payment  of  certain  debts  due 
from  the  former  to  other  persons,  and  the 
balance  to  be  retained  by  the  defendant  as 
his  own  money  upon  executing  certain 
deeds  at  some  future  time,  and  in  the 
meantime  to  be  held  by  him  S.s  agent,  de- 
fendant's wrongful  conversion  of  the  whole 
amount,  and  failure  to  account  therefor, 
constitutes  embezzlement,  even  though  he 
be  considered  the  owner  of  the  portion  of 
the  sum  to  become  his  own,  as  he  is  not  a 
joint  owner  of  the  whole  sum  to  the  ex- 
tent of  his  proportionate  share,  but  his 
portion  belongs  to  him  individually  and  is 
distinct  from  the  remainder.  State  v.  Hos- 
hor,  26  Wash.  643,  67  Pac.  386. 

And  where  one,  having  sold  to  another 
a  ticket  for  25  cents,  received  from  the  lat- 
ter a  dollar  bill  and  put  it  in  his  pocket, 
saying  he  was  going  for  the  change,  but 
never  returned,  he  was  guilty  of  larceny 
if  the  jury  find  that  he  was  merely  agent 
to  get  the  bill  changed,  with  the  right  to 
retain  25  cents  out  of  it  when  he  had  done 
so,  and  to  return  the  rest,  and  he  obtained 
possession  by  fraud,  with  the  intent  at  the 
time  to  appropriate  the  whole  to  his  own 
use.  Com.  v.  Flynn,  167  Mass.  460,  57  Am. 
St.  Rep.  472,  45  N.  E.  924. 

A.  C.  W. 
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This  question  has  not  infrequently  been  be- 
fore this  court,  and  the  term  ''bailment"  has 
received  construction  by  us  heretofore.  In 
tlie  case  of  Malz  v.  State,  36  Tex.  Crim. 
Rep.  447,  34  S.  W.  267,  37  S.  W.  748,  Judge 
Henderson,  speaking  for  the  court,  uses  this 
language:  "In  other  words,  the  conten- 
tion is  that  the  word  'bailment'  should  be 
specifically  defined;  that  is,  that  all  char- 
acters of  bailment  should  be  specified.  While 
it  is  true  there  are  a  number  of  different 
sorts  of  bailments,  which  are  ordinarily 
classed  into  deposits,  mandates^  gratuitous 
loans,  bailments  for  hire,  and  pledges  or 
pawns,  still  each  of  said  kinds  of  bailment 
is  of  the  same  general  character,  and  is 
defined  'to  be  a  delivery  of  personal  prop- 
erty to  another  for  some  purpose,  upon  a 
contract,  express  or  implied,  that  such 
purpose  shall  be  carried  out.'  See  Fulcher 
V.  State,  32  Tex.  Crim.  Rep.  621,  25  S.  W. 
625,  9  Am.  Crim.  Rep.  734,  citing  2  Bl. 
Com.  p.  451;  Jones,  Bailm.  117;  and  Story, 
Bailm.  §  2.  In  2  Am.  &  Eng.  £nc.  Law,  p. 
40,  'bailment'  is  defined  as  follows:  'A 
transfer  of  the  possession  of  personal  prop- 
erty from  one  person  to  another,  without 
a  transfer  of  the  ownership  of  it.'  These 
are  standard  definitions  of  the  term,  and 
are  well  understood,  and  there  can  be  no 
difficulty  about  the  meaning  of  the  term 
'bailment.' " 

The  following  portion  of  the  brief  of  ap- 
pellant's counsel  contains  such  a  clear  and 
thorough  analysis  of  the  question  and  state- 
ment of  the  law  that  it  is  adopted  as  part 
of  the  opinion  of  the  court:  "American 
&  English  Encyclopedia  of  Law,  vol.  3,  p. 
733,  defines  a  bailment  to  be:  'The  deliv- 
ery of  goods  for  some  purpose  upon  a  con- 
tract, expressed  or  implied,  that  after  the 
purpose  has  been  fulfilled,  they  shall  be  re- 
delivered to  the  bailor,  or  otherwise  dealt 
with  according  to  his  directions,  or  kept-  till 
he  reclaims  them.'  In  other  words,  there 
must  be  a  delivery  of  the  specific  article 
to  the  defendant  for  a  specific  purpose, 
where  the  title  to  the  property  does  not 
change  from  the  bailor,  and  in  order  to  be 
guilty  of  theft  by  bailee  the  property  con- 
verted must  be  the  property  acquired  by 
the  contract  of  bailment.  It  cannot  be  a 
disposition  of  property  and  money  acquired 
for  defendant,  and  a  conversion  of  the 
money.  As  an  illustration:  A  goes  to  a 
livery  stable  and  hires  a  horse  and  buggy  os- 
tensibly for  the  purpose  of  taking  an  after- 
noon drive,  but  drives  the  horse  and  buggy 
away  and  converts  the  same  to  his  own 
use  and  benefit.  This  would  be  theft  by 
bailee;  but  A  goes  to  a  livery  stable,  and 
the  owner  instructs  A  to  take  the  horse  and 
l>uggy  to  the  market  and  sell  it.  A  takes  the 
horse  and  buggy  to  the  market  and  sells  it, 
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and  puts  the  money  in  his  pocket, — oonverts 
the  money  to  his  own  use  and  benefit.  This 
would  be  embezzlement,  and  not  theft  by 
bailee.  Why?  Because  the  specific  article 
delivered  to  the  defendant  was  not  a  eon- 
tract  of  bailment,  in  that  that  specific 
article  was  not  to  be  returned,  but  was  to 
be  sold;  and  when  the  contract  was  com- 
plied with  for  the  specific  purpose  that  it 
was  given  to  the  defendant,  he  has  not 
breached  that  contract,  but,  the  further  con- 
tract that  he  should  then  return  the  proceeds 
to  the  owner  of  the  horse  and  buggy  hav- 
ing been  breached,  it  becomes  a  different 
ofi'ense,  and  not  an  offense  growing  out  of 
the  conversion  of  the  specific  article,  be- 
cause the  specific  article  bailed,  if  there 
was  a  bailment,  was  not  converted.  A 
'bailment'  is  defined  in  Words  &  Phrases 
vol.  1,  p.  673,  to  be  'a  delivery  of  goods  in 
trust,  on  a  contract,  express  or  implied, 
that  the  trust  shall  be  truly  executed  and 
the  goods  restored  to  the  bailor  as  soon  as 
the  purpose  of  the  bailment  shall  be  an- 
swered.' Watson  V.  State,  70  Ala.  13,  45 
Am.  Rep.  70.  Again,  bailment  is  defined 
to  be  'the  delivery  of  goods  for  some  pur- 
pose, under  a  contract,  express  or  implied, 
that  after  the  purpose  has  been  fulfilled 
they  shall  be  redelivered  to  the  bailor,  or 
otherwise  dealt  with  according  to  his  direc- 
tions or  kept  till  he  reclaims  them.'  McCaf- 
frey V.  Knapp,  S.  &  Co.  Co.  74  HL  App.  85, 
Again,  bailment  is  defined  to  be:  'A  deliv- 
ery of  a*  thing  in  trust  for  some  special  ob- 
ject or  purpose  and  up  on  a  contract,  ex- 
press or  implied,  to  conform  to  the  object 
or  purpose  of  the  trust.'  Krause  v.  Com. 
93  Pa.  418,  39  Am.  Rep.  762;  Goodwyn 
V.  State,--Tex.  Crim.  Rep.—,  64  S.  W.  251. 
Under  the  contracts,  under  the  facts  in  this 
case,  the  defendant  was  the  tenant,  had  the 
lawful  possession  of  the  property,  and  the 
landlord  says  that  he  was  to  sell  all  the 
cotton  intact,  and  place  one  fourth  of  the 
money  derived  therefrom  in  the  bank.  The 
most  that  can  be  said  of  this  case  is  that 
the  defendant  had  possession  of  the  land- 
lord's interest  in  the  cotton  by  virtue  of 
being  tenant,  and  that  he  sold  the  cotton 
and  put  the  money  in  his  pocket,  instead 
of  putting  it  in  the  bank  as  he  was  directed 
to  do;  but  in  order  for  the  defendant  to  be 
guilty  of  theft  by  bailee,  the  facts  must 
show  that  the  very  specific  thing  alleged  to 
have  been  converted  must  have  been  deliv- 
ered to  the  defendant  by  the  bailor  on  a 
specific  contract.  .  .  .  Again,  bailment 
is  defined  to  be  a  delivery  of  a  thing  under 
which  the  bailee  acquires  an  independent 
and  temporary  exclusive  possession  for  a 
specific  purpose.  Atlantic  Coast  Line  R. 
Co.  V.  Baker,  118  Ga.  809,  45  S.  E.  673. 
Under  all  of  the  definitions  given  by  all  of 
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the  books,  the  delivery  of  a  particular  thing 
out  of  the  pos&ession  of  the  bailor  to  the 
bailee,  upon  a  contract  to  return  that  ar- 
ticle, or  to  make  some  definite  disposition 
of  that  article,  is  the  foundation  and  the 
fundamental  object  of  the  law  of  bailment. 
If  $20.09  that  was  received  for  the  cotton 
that  the  defendant  sold  had  been  stolen  at 
any  time  after  it  was  acquired,  under  the 
law  of  this  state  in  a  prosecution  for  theft, 
could  the  ownership  of  that  $20,99  have 
been  alleged  to  have  been  in  the  prosecuting 
witness  Shelly?  Certainly  not.  The  party 
who  is  the  actual  custodian  of  the  proper- 
ty is  the  party  in  possession.  See  Ledbetter 
v.  State,— Tex.  Crim.  Rep.—,  29  S.  W.  1084; 
Bailey  y.  State,  20  Tex.  App.  68;  Briggs 
V.  State,  20  Tex.  App.  106;  Littleton  v. 
State,  20  Tex.  App.  168;  Bailey  v.  State,  18 
Tex.  App.  428 ;  Frazier  v.  State,  18  Tex.  App. 
434;  Case  v.  State,  12  Tex.  App.  228;  Hall 
V.  State,  22  Tex.  App.  632,  3  8.  W.  333; 
Wjst  V.  Sti^te,  6  Tex.  App.  485;  Tinney  v. 
State,  24  Tex.  App.  112,  5  S.  W.  831;  Alex- 
ander v.  State,  24  Tex.  App.  127,  5  S.  W. 
840." 

This  case  seems  wholly  unlike  the  case  of 
Livingston  v.  State,  38  Tex.  Crim.  Rep. 
537,  43  S.  W.  1008,  cited  by  our  assistant 
attorney  general.  In  that  case  it  was  held 
that  a  servant  or  employee  who  is  in  tem- 
porary custody  or  control  of  the  property 
of  his  employer  does  not  have  such  posses- 
sion as  in  any  sense  to  constitute  him  the 
owner  or  possessor  as  against  the  owner- 
ship or  possession  of  his  employer  or  mas- 
ter, and  that  the  ownership  and  possession 
remains  in  the  employer  or  master,  and 
that  a  fraudulent  taking  of  the  property  by 
such  employee  or  servant  without  the  con- 
sent of  the  master  or  employer  is  theft,  and 
that  in  such  case  his  indictment  charging 
theft  by  bailee  could  not  be  maintained. 
It  would  seem  clear  that,  if  theft  as  bailee 
could  not  be  maintained  in  that  case,  it 
must  fail  in  the  case  at  bar.  We  think, 
therefore,  without  discussing  the  other  ques- 
tions in  the  case,  that  it  must  result  that 
on  the  charge  here  preferred  the  conviction 
ought  not  to  and  cannot  stand. 

The  case  is  therefore  reversed  and  re- 
manded. 


WASHINGTON  SUPREME  COURT. 

J.  P.  EVERETT  and  Wife,  Appts., 

V. 

BENJAMIN  S.  PASCHALL,  Respt. 
(—  Wash.  — ,  111  Pac.  879.) 

Nnlsance— tuberculosis  hospital. 

The  maintenance  of  a  tuberculosis  sani- 
tarium in  a  residential  section  of  a  city, 
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which  robs  adjoining  property  owners  of 
their  pleasure  in  and  comfortable  enjoy- 
ment of  their  homes,  and  depreciates  the 
value  of  them  from  33  to  50  per  cent  be- 
cause of  fear  of  the  disease,  which  experts 
regard  as  resting  only  in  the  imagination, 
is  a  nuisance,  under  a  statute  defining  a 
nuisance  to  be  unlawfully  doing  any  act 
which  injures  or  endangers  the  comfort  of 
others,  although  the  sanitarium  is  con- 
ducted  in  the  most  approved  manner,  and  is 
in  fact  not  a  menace  to  the  health  of  those 
living  in  the  vicinity.  -    - 

(December  3,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  enjoin  defendant  from  operating  and 
maintaining  a  private  sanitarium.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reynolds,  Ballinger,   &  Hut-   * 
son,  for  appellants: 

The  rule  applicable  to  this  case  is  that 
suggested  by  the  maxim,  Bio  utere  tuo 
ut  alienum  non  Uedas, 

Adams  v.  Michael,  38  Md.  123,  17  Am. 
Rep.  616;  Cherry  v.  Williams,  147  N.  C. 
452,  125  Am.  St.  Rep.  56G,  61  S.  E.  267, 
15  A.  &  E.  Ann.  Cas.  715;  Gilford  v  Babies' 
Hospital,  21  Abb.  N.  C.  159,  1  N.  Y.  Supp. 
448;  Baltimore  v.  Fairfield  Improv.  Co.  87 
Md.  352,  40  L.R.A.  494,  67  Am.  St.  Rep. 
344,  39  Atl.  1081;  Deaconess  Home  &  Hos- 
pital V.  Bontjes,  207  111.  553,  64  L.R.A.  215, 
69  N.  E.  748;  Anable  v.  Montgomery  Coun- 
ty, 34  Ind.  App.  72,  107  Am.  St.  Rep.  175, 
71  N.  E.  272;  Markham  v.  Brown,  37  Ga. 
277,  92  Am.  Dec.  73;  Wolcott  v.  Melick,  11 
N.  J.   Eq.  204,   66  Am.  Dec.   791. 

If  one  do  an  act  of  itself  lawful,  which, 
being  done  in  a  particular  place,  necessari- 
ly, tends  to  the  damage  of  another's  prop- 
erty, it  is  a  nuisance. 

Coker  v.  Birge,  9  Ga.  425,  54  Am.  Dec. 
347;  Wylie  v.  Elwood,  134  111.  281,  9  L.R.A. 
726,  23  Am.  St.  Rep.  674,  25  N.  E.  570; 
Windfall  Mfg.  Co.  v.  Patterson,  148  Ind. 
414,  37  L.R.A.  381,  62  Am.  St.  Rep.  532, 
47  N.  E.  2,  18  Mor.  Min.  Rep.  674;  Ross 
V.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec. 
654;  Reichert  v.  Geers,  98  Ind.  73,  49  Am. 
Rep.  736;  2  Wood,  Nuisances,  3d  ed.  § 
801;  1  Wood,  Nuisances,  §§  2,  3,  p.  5; 
Myers  v.  Malcolm,  6  Hill.  292,  41  Am.  Dec. 
744. 

Note.  —  The  general  question  whether  a 
hospital  is  a  nuisance  is  treated  in  the  note 
to  Stotler  V.  Rochelle,  29  L.R.A.(N.S.)  49, 
and  the  specific  question  as  to  the  right  of 
a  property  owner  to  complain  of  the  loca- 
tion of  a  contagious-disease  hospital  in  his 
nei^jhborhood  in  the  notes  to  Barry  v. 
Smith,  5  L.R.A.(N.S.)  1028.  and  Manhat- 
tan V.   Heasin,  25   L.R.A.(N.S.)    228. 
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It  is  sufficient  to  constitute  a  nuisance 
that  it  is  objectionable  to  the  citizens,  and 
renders  the  enjoyment  of  life  and  property 
uncomfortable. 

Catlin  V.  Valentine,  9  Paige,  675,  38  Am. 
Dec.  567;  Hamilton  v.  Whitridge,  11  Md. 
128,  09  Am.  Dec.  184. 

Messrs.  F.  J.  Carver,  Arthnr  E.  Grlf- 
fln,  and  John  Slattery  for  respondent. 

Chadwlck,  J.,  delivered  the  opinion  of 
the  court: 

The  findings  of  the  trial  judge  show  that 
plaintiffs  are  the  owners  of,  and  reside  up- 
on, lot  14,  block  19,  Madison  park  addition 
to  the  city  of  Seattle,  in  King  county;  that 
their  property  is  of  the  value  of  $2,000.  De- 
fendant is  the  owner  of  the  south  half  of 
lots  12  and  13,  block  9,  upon  which  a  cot- 
tage is  situated.  An  alleyway  separates 
•  plaintifTs'  lot  from  the  fractional  lots  of 
the  defendant.  On  November  29,  1909,  de- 
fendant opened,  and  has  since  maintained 
in  his  cottage,  a  private  sanitarium  for  the 
treatment  and  care  of  persons  afflicted  with 
tuberculosis.  The  sanitarium  has  a  capaci- 
ty for  accommodating  ten  patients,  and, 
since  opening,  there  have  been  from  four  to 
ten  patients  under  treatment.  The  court 
found  also  that  the  Madison  park  addition 
is  an  established  residential  portion  of  the 
city ;  that  the  danger  zone  of  tuberculosis  is 
about  3  feet,  beyond  which  there  is  no  dan- 
ger of  infection  or  contagion;  that  pulmo- 
nary tuberculosis  is  a  germ  disease,  thriv- 
ing only  in  warmth  and  darkness,  and  prop- 
agating only  in  living  animals;  that  the 
germ  is  destroyed  by  exposure  to  daylight 
without  and  suffused  light  within  rooms  in 
from  a  few  minutes  to  a  lew  hours;  that 
the  danger  can  be  reduced  to  a  negligible 
quantity  by  proper  care  of  the  expec.tor- 
ants  and  disinfection  of  the  vessels  used  by 
the  patients,  their  clothing,  and  the  sur- 
roundings; that  defendant  was  conducting 
his  sanitarium  with  a  due  regard  for  the  safe- 
ty of  his  patients  and  the  public;  that  there 
was  no  danger  to  persons  living  in  the  im- 
mediate vicinity;  that  the  sanitarium  had 
been  in  the  past,  and  would  in  all  probabili- 
ty continue  to  be,  a  great  benefit  to  the 
community.  After  finding  that  the  best  re- 
sults could  be  obtained  only  by  locating  the 
sanitarium  within  easy  reach  of  the  attend- 
ing physicians,  and  within  easy  access  of 
markets  where  proper  food  could  be  ob- 
tained, the  court  found  also:  "That  the  dis- 
ease of  pulmonary  tuberculosis  is  very  prev- 
alent, and  that  one  seventh  of  the  deaths  in 
the  United  States  are  caused  by  pulmonary 
tuberculosis;  .  .  .  that  said  sanitarium 
conducted  by  the  defendant  is  not  a  me- 
«  nace  to  the  plaintiffs,  or  either  of  them,  or 
to  any  person  living  in  any  building  which 
31  L.R.A.(N.S.) 


may  hereafter  be  erected  upon  the  lota 
owned  by  the  plaintiffs;  .  .  .  that  the 
germs  of  tuberculosis  may  be  carried  by 
house  fiies  from  the  sputum  of  consump- 
tives; .  .  .  that  there  exists  a  general 
public  dread  of  tuberculosis,  and  the  main- 
tenance of  a  tubercular  hospital  in  the  vi- 
cinity of  residences  detracts  from  the  com- 
fortable use  of  such  residential  property,  on 
account  of  the  dread  of  contagion  therefrom 
in  the  minds  of  persons  ignorant  of  the  true 
nature  of  the  disease  and  the  harmlessness 
of  such  sanitaria;  .  .  .  that  the  plain- 
tiff's property  will,  by  the  maintenance 
of  said  sanitarium,  be  less  salable  and  les- 
sened in  value  from  33|  per  cent  to  60  per 
cent,  and  the  other  property  in  said  neigh- 
borhood will  be  lessened  in  value  in  decreas- 
ing ratio,  depending  upon  the  distance  lo- 
cated from  said  sanitarium." 

From  these  findings,  and  others  which  we 
have  not  deemed  it  necessary  to  notice,  the 
court  made  the  following  conclusions  of 
law: 

"(1)  That  any  and  all  damages,  if  any, 
which  the  plaintiffs  have  sustained  in  the 
past  and  will  sustain  in  the  future  by  rea- 
son of  the  maintenance  and  operation  of 
said  sanitarium  conducted  by  the  defend- 
ant, if  continued  to  be  conducted  as  it  now 
is,  are  damnum  absque  injuria, 

"(2)  That  the  plaintiffs  are  not  entitled 
to  an  injunction  in  this  action,  enjoining 
or  preventing  the  defendant  from  operating 
or  maintaining  the  sanitarium  owned  and 
conducted  by  the  defendant. 

'^(3)  That  said  sanitarium  is  not  a  nui- 
sance per  ae,  and  is  not  a  nuisance  in  the 
manner  in  which   it  is  being  conducted. 

"(4)  That  the  defendant  is  entitled  to 
have  this  action  dismissed,  and  entitled  to 
recover  of  and  from  the  plaintiffs  his  costs 
and  disbursements  herein." 

From  these  conclusions  and  the  decree 
thereupon  rendered,  plaintiffs  have  ap- 
pealed. 

The  text  of  our  decision  has  been  aptly 
stated  by  counsel  for  appellants:  "Can  a 
tuberculosis  hospital  be  maintained  in  a 
residential  portion  of  a  city,  where  its  main- 
tenance depreciates  the  value  of  contiguous 
property  from  33 1  to  50  per  cent,  and  where 
its  existence  detracts  from  the  comfortable 
use  of  such  residential  property?"  In  the 
evolution  of  the  law  of  nuisance  there  has 
grown  an  element  not  clearly  recognized  at 
common  law.  Blackstone,  3  Com.  216,  has 
defined  a  nuisance  to  be  "anything  that 
vvorketh  hurt,  inconvenience,  or  damage,** 
reducing  the  nuisances  which  affect  a  man's 
dwelling  to  three:  (1)  Overhanging  it; 
(2)  stopping  ancient  lights;  and  (3)  cor- 
rupting the  air  with  smells.  It  will  be  seen 
that  within   these  definitions,  the  mainte- 
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nance  of  a  sanitarium  conducted  with  due 
attention  to  sanitation  is  not  a  nuisance, 
for  it  creates  no  physical  inconvenience 
whatever.  But  a  new  element  in  the  law  of 
nuisance  has  been  developed,  first,  by  judi- 
cial decisions,  and,  later,  by  declaratory 
statutes;  that  is,  the  comfortable  enjoy- 
ment of  one's  property.  It  is  written  in  the 
statutes  of  this  state:  ''Nuisance  consists 
in  unlawfully  doing  an  act  or  omitting  to 
perform  a  duty,  which  act  or  omission  eith- 
'  er  annoys,  injures,  or  endangers  the  com- 
fort, repose,  health,  or  safety  of  others,  of- 
fends decency  .  .  .  or  in  any  way  ren- 
ders other  persons  insecure  in  life,  or  In 
the  use  of  property."  Rem.  &  Bal.  Code, 
§  8300.  Respondent  contends,  and  the  court 
has  found,  that  the  property  of  respondent 
is  not  a  nuisance  per  se,  and  that  it  is  so 
conducted  that  it  is  not,  and  cannot  be,  a 
nuisance  by  reason  of  its  use;  that  there  is 
no  raal  danger;  that  the  fear  or  dread  of 
the  disease  is,  in  the  light  of  scientific  in- 
vestigation, unfounded,  imaginary,  and  fan- 
ciful; and  that  the  injury,  if  any,  is 
flamnum  absque  injuria.  On  the  other 
hand,  the  appellants  insist  that  the  loca- 
tion of  a  sanitarium  for  the  treatment  of  a 
disease  of  which  there  is  a  positive  dread 
which  science  has  so  far  failed  to  combat, 
so  robs  them  of  that  pleasure  in,  and  com- 
fortable enjoyment  of,  their  home,  as  to 
make  it  an  actionable  nuisance  under  the 
statute;  and,  furthermore,  under  the  find- 
ings of  the  court,  that  the  presence  of  the 
sanitarium  in  a  district  given  over  to  resi- 
dences, and  which  has  depreciated  property 
from  33  to  50  per  cent,  is  such  a  depriva- 
tion of  property  as  will  warrant  a  decree 
in  their  favor  under  the  maxim,  8io  utere 
tuo  ut  alienum  non  Icedas. 

Waiving  for  the  present  the  substantial 
pecuniary  damage  which  the  court  found  to 
exist,  and  addressing  ourselves  to  the  prin- 
ciple underlying  the  lower  court's  decree, — 
that  is,  that  the  danger  being  only  in  the 
apprehension  of  it,  a  fear  unfounded  and 
unsustained  by  science,  a  demon  of  the 
imagination,  the  courts  will  take  no  account 
of  it.  If  dread  of  the  disease  and  fear  in- 
duced by  the  proximity  of  the  sanitarium, 
in  fact  disturb  the  comfortable  enjoyment 
of  the  property  of  the  appellants,  we  ques- 
tion our  right  to  say  that  the  fear  is  un- 
founded or  unreasonable,  when  it  is  shared 
by  the  whole  public  to  such  an  extent  that 
property  values  are  diminished.  The  ques- 
tion is  not  whether  the  fear  is  founded  in 
science,  but  whether  it  exists;  not  wheth- 
er it  is  imaginary,  but  whether  it  is  real,  in 
that  it  affects  the  movements  and  conduct 
of  men.  Such  fears  are  actual,  and  must 
be  recognized  by  the  courts  as  other  emo- 
tions of  the  human  mind.  That  the  fear 
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is  real  in  the  sense  indicated,  and  is  the 
most   essentially    human    of   all    emotions, 
there  can  be  no  doubt.     M.  Fernande  Ma- 
zade  has  addressed  his  inquiries  to  this  subt 
ject,  and  has  but  recently  given  his  views, 
as   well  as  the  opinions  of  others,  in  the  Par- 
is Revue.    49  Current  Literature,  No.  3,  p. 
290    (September,  1910).     The  opinions  col- 
lected   are    worth    noticing.  Alfred    Capus, 
the   pyschological   playwright,   says:  "Fear 
consists  in  capitulating  to  the  instinct  of 
self-preservation."     M.  Frederick  Passy,  of 
the  Institute:     "The  bravest  of  men  have 
known  what  fear  is."    M.  Sicard,  a  profes- 
sor of  the  Faculty  of  Medicine,   considers 
fear  or  courage  to  be  the  result  of  tempera- 
ment,   training,    and    thought,    and    which 
can    be   partially    eradicated   by   reasoning 
and  education,  but  never  to  be  overcome  in 
its  most  acute  form,  namely,  the  instinct 
of  self-preservation.     The  conclusion  of  the 
editor  is  that  "it  is  far  from  being  unani- 
mously admitted  that  fear  is  a  ridiculous 
malady,    or  one  of    which     one    need    be 
ashamed  in  ordinary  circumstances."  "Com- 
fortable enjoyment"  means  mental  quiet  as 
well    as    physical    comfort.      In    Deaconess 
Home  &  Hospital  v.  Bontjes,  207  111.  553, 
64  L.R.A.  215,  69  N.  E.  748,  under  condi- 
tions which  "greatly  disturbed  the  comfort 
and  nerves  and  sleep  of  the  inmates  of  com- 
plainants'  home,   and  she   and   her  family 
were    greatly    annoyed    and    distressed    in 
mind,"      an      injunction      was      sustained 
against  the  hospital  as  destructive  to  the 
peace,  quiet,  and  comfort  of  the  complainant. 
What  "comfortable  enjoyment"  may  be  must 
be  determined  by  reference  to  the  substan- 
tive word  "comfort."     This  word  has  not 
been  specifically  defined  in  connection  with 
nuisance  cases.  .  In  Ross  v.  Butler,  19  N. 
J.   Eq.   294,   97   Am.   Dec.   654,   Chancellor 
Zabriskie  says:     "No  precise  definition  can 
be  given.     Each  case  has  to  be  judged  by 
itself."      But    in    Forman    v.    Whitney,    2 
Keyes,  165,  Webster's  definition  is  adopted: 
"It   implies    .     .     .     some   degree   of   posi- 
tive animation  of  the  spirits,  or  some  pleas- 
urable  sensations   derived    from   hope   and 
agreeable    prospects," — the    court    adding: 
"The  word  embraces  whatever  is  requisite 
to  give   security   from   want,   and   furnish 
reasonable  physical,  mental,  and  spiritual 
enjoyment."    Nuisance  is  a  question  of  de- 
gree depending  upon  varying  circumstances. 
There  must   be   more   than   a  tendency   to 
injury.     There   must  be   something   appre- 
ciable.    The  cases  generally  say,  "tangible, 
actual,  measurable,  or  subsisting."     But  in 
all  cases,   in   determining  whether   the   in- 
jury  charged   comes   within   these  general 
terms,  resort  should  be  had  to  sound  com- 
mon sense.     Each  case  must  be  judged  by 
itself.    Joyce,  Nuisances,  19.    Regard  should 
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be  had  for  the  notions  of  comfort  and  con- 
venience entertained  by  persons  generally  of 
ordinary  tastes  and  susceptibilities.  Colum- 
bus Gaslight  &  Coke  Co.  v.  Freeland,  12 
Ohio  St.  392;  Barnes  v.  Hathorn,  54  Me. 
124.  The  nuisance  and  discomfort  must  af- 
fect the  ordinary  comfort  of  human  exist- 
ence as  understood  by  the  American  people 
in  their  present  state  of  enlightenment. 
Joyce,  Nuisances,  §  20.  The  theories  and 
dogmas  of  scientific  men,  though  provable 
by  scientific  reference,  cannot  be  held  to  be 
controlling  unless  shared  by  the  people  gen- 
erally. In  Grover  v.  Zook,  44  Wash.  494, 
7  L.R.A.(N.S.)  582,  120  Am.  St.  Rep.  1012, 
87  Pac.  639,  12  A.  &  E.  Ann.  Cas.  192, 
this  court  said:  "Tliat  pulmonary  tubercu- 
losis is  both  contagious  and  hereditary,  as 
these  terms  are  understood  (although  pos- 
flibly  not  in  a  strictly  technical  and  profes- 
sional sense),  as  well  as  infectious,  ad- 
mits of  little,  if  any,  doubt."  This  prin- 
ciple applies  with  peculiar  force  in  this 
case;  for  aside  from  the  general  dread  of 
the  disease,  as  found  by  the  court,  it  is  al- 
so shown  that  the  security  of  the  public 
depends  upon  proper  precautions  and  sani- 
tation, which  may  at  any  time  be  relaxed 
by  incautious  nurses  or  careless  or  ignorant 
patients. 

Furthermore,  the  court  found  that  the 
bacilli  of  the  disease  may  be  carried  by 
house  flies.  Thus  every  house  fly  that 
might  drone  a  summer  afternoon  in  the 
drawing  room  or  nursery  is  a  constant  re- 
minder to  plaintifl's  of  their  neighbor,  tend- 
ing to  disquiet  the  mind  and  render  the  en- 
joyment of  their  home  uncomfortable.  The 
only  case  we  find  holding  that  fear  alone 
will  not  support  a  decree  in  this  class  of 
cases  is  Anonymous,  3  Atk..750,  where  Lord 
Hardwicke  said:  "And  the  fears  of  man- 
kind, though  they  may  be  reasonable  ones, 
will  not  create  a  nuisance."  Our  statute 
modifies,  if  indeed  it  was  not  designed  to 
change,  this  rule.  Under  the  facts,  we 
cannot  say  that  the  dread  which  is  the 
disquieting  element  upon  which  plaintiffs* 
complaint  is  made  to  rest  is  unreal,  imagi- 
nary, or  fanciful.  In  so  doing,  we  are  not 
violating  the  settled  principles  of  the  law, 
but  affirming  them. 

We  conceive  the  case  of  Stotler  v.  Ro- 
chelle,— Kan.— ,  29  L.RJL.(N.8.)  49,  109 
Pac  788,  to  be  directly  in  point:  There  we 
flnd  the  same  contentions  made  as  here.  The 
question  was  whether  the  fear  of  cancer 
was  sustained  in  the  light  of  medical  au- 
thority. The  court  said:  "In  the  present 
state  of  accurate  knowledge  on  the  subject, 
it  is  quite  within  bounds  to  say  that,  wheth- 
er or  not  there  is  actual  danger  of  the 
transmission  of  the  disease  under  the  condi- 
tions stated,  the  fear  of  it  is  not  entirely 
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unreasonable."  The  unusual  feature  of  that 
case,  in  that  judicial  notice  is  taken  of  the 
fact  that  fear  may  be  urged  as  a  grouna 
for  injunctive  relief,  challenged  the  inter- 
est of  the  Honorable  John  D.  Lawson,  the 
learned  editor  of  the  American  Law  Review. 
He  takes  no  issue  with  the  rule.  He  says: 
"  'A  hospital,'  said  the  court,  *is  not  a  nui- 
sance per  se,  or  even  prima  facie,  but  it 
may  be  so  located  and  conducted  as  to  be  a 
nuisance  to  people  living  close  to  it.'  The 
question  was  not  whether  the  establishment 
of  the  hospital  would  place  the  occupants 
of  the  adjacent  dwellings  in  actual  danger 
of  infection,  but  whether  they  would  have 
reasonable  ground  to  fear  such  a  result,  and 
whether,  in  view  of  the  general  dread  in- 
spired by  the  disease,  the  reasonable  en- 
joyment of  their  property  would  not  be  ma- 
terially interfered  with  by  the  bringing  to- 
gether of  a  considerable  number  of  cancer 
patients  in  this  place.  However  carefully 
the  hospital  might  be  conducted,  and  how- 
ever worthy  the  institution  might  be,  its 
mere  presence,  which  would  necessarily  be 
manifested  in  various  ways,  would  make 
the  neighborhood  less  desirable  for  residence 
purposes,  not  to  the  oversensitive  alone,  but 
to  persons  of  normal  sensibilities.  The 
court  concluded  that  upon  these  considera- 
tions the  injunction  was  rightfully  granted. 
The  plaintiff,  as  the  owner  and  occupant  of 
adjacent  property,  had  such  a  peculiar  in- 
terest in  the  relief  sought  as  to  enable  him 
to  maintain  the  action."  44  Am.  L.  Rev. 
No.  5,  p.  759.  In  the  case  of  Baltimore  v. 
Fairfield  Improv.  Co.  87  Md.  352,  40  L.R,A. 
494,  67  Am.  St.  Rep.  344,  39  Atl.  1081,  an 
injunction  against  placing  a  leper  in  a  resi- 
dence neighborhood  for  care  and  restraint 
was  justified  upon  the  ground  that  the  dis- 
ease produced  a  terror  and  dread  in  the 
minds  of  the  ordinary  individual.  In  that 
casei  the  court  said:  ''Leprosy  is,  and  al- 
ways has  been,  universally  regarded  with 
horror  and  loathing.  .  .  .  The  horror 
of  its  contagion  is  as  deep-seated  to-day  as 
it  was  more  than  2,000  years  ago  in  Pal- 
estine. There  are  modem  theories  and 
opinions  of  medical  experts  that  the  con- 
tagion is  remote  and  by  no  means  danger- 
ous; but  the  popular  belief  of  its  perils, 
founded  on  the  Biblical  narrative,  on  the 
stringent  provisions  of  the  Mosaic  law,  that 
show  how  dreadful  were  its  ravages  and  how 
great  the  terror  which  it  excited,  and  an 
almost  universal  sentiment,  the  result  of  a 
common  concurrence  of  thought  for  centu- 
ries, cannot  in  this  day  be  shaken  or  dis- 
pelled by  mere  scientific  asseveration  or  con- 
jecture. It  is  not.  in  this  case,  so  much  a 
mere  academic  inquiry  as  to  whether  the 
disease  is  in  fact  highly  or  remotely  couta- 
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gious;  but  the  question  is  whether,  viewed 
as  it  is  by  the  people  generally,  its  introduc- 
tion into  a  neighborhood  is  calculated  to  do 
a  serious  injury  to  the  property  of  the 
plaintiff  there  located."  In  Cherry  v.  Wil- 
liams, 147  N.  C.  452,  125  Am.  St.  Rep.  560, 
61  S.  E.  267,  15  A.  &  E.  Ann.  Gas.  715; 
a  temporary  restraining  order  was  grant- 
ed against  the  maintenance  of  a  tuberculo- 
sis hospital,  notwithstanding  evidence  was 
introduced,  as  in  this  case,  tending  to  show 
that  the  establishment  of  such  a  hospital, 
if  properly  maintained  and  conducted,  would 
not  be  a  menace  to  the  health  of  the  com- 
munity, but  in  fact  a  benefit.  We  have  no 
cases  in  this  state  directly  in  point,  yet  a 
case  not  without  bearing  is  that  of  Shepard 
V.  Seattle,— Wash.— ,  L.R.A.(N.S.)— ,  109 
Pac.  1067.  Judge  Rudkin,  delivering  the 
opinion  of  the  court  said:  "The  presence 
of  a  private  insane  asylum,  with  its  barred 
windows  and  irresponsible  inmates,  would 
annoy,  injure,  and  endanger  the  comfort, 
safety,  and  repose  of  any  person  of  aver- 
age sensibilities  if  located  within  200  feet 
of  his  place  of  abode.  In  other  words,  it 
is  a  matter  of  common  knowledge  that  the 
presence  of  such  an  institution  in  a  resi- 
dential portion  of  a  city  would  practically 
destroy  the  value  of  all  property  within  its 
immediate  vicinity  for  residence  purposes." 
We  therefore  conclude  that  the  lower 
court  erred  in  denying  an  injunction.  The 
case  is  remanded,  with  instructions  to  enter 
a  decree  upon  the  findings  in  favor  of  ap- 
pellants. 

Rndkin,  Ch.  J.,  and  Crow,  Dunbar,  and 
Morris,  JJ.,  concur. 
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V. 

MARY  SLOSS. 

(—  Colo.  — ,  112  Pac.  49.) 

Insurance  ^  benefit  certificate  ^  de- 
fense of  snicide. 

J.  A  mutual  benefit  certificate  is  a  life 
insurance  policy  within  the  meaning  of  a 
statute  withdrawing  from  life  insurance 
companies  the  defense  of  suicide  of  policy 
holders  in  suits  upon  such  policies. 

Same  ^  Toluntnry  association  ^  cor- 
poration statute. 

2.  A  voluntary  association  issuing  bene- 
fit certificates  is  not  entitled  to  the  benefit 
of  a  statute  providing  that  societies  found- 
ed under  it  shall  be  corporations,  and  if 
intended  to  benefit  widows  and  orphans  of 
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members  shall  not  be  deemd  insurance  com- 
panies. 

Same  —  benefit  of  stranger. 

3.  A  benefit  certificate  in  which  the  bene- 
ficiary may  be  anyone,  even  a  stranger,  de- 
pendent upon  the  holder,  is  not  within  a 
statute  providing  that  societies  intended  to 
benefit  widows,  orphans,  heirs,  and  devisees 
of  members  shall  not  be  deemd  insurance 
companies. 

Same  —  contract  rights  ~  statutory  in- 
terference. 

4.  An  insurance  company  has  no  consti- 
tutional right  to  contract  which  will  pre- 
vent the  legislature  from  forbidding  it  to 
contract  for  exemption  from  liability  in 
case  of  suicide  of  the  assured. 

(December  6,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Mesa  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  un- 
der a  benefit  certificate.    A£Srmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  M.  Carr,  with  Messrs.  Carnahan 
A  Van  Hoorebeke,  for  appellants. 

Messrs.  Wheeler  A  Weiser,  for  appel- 
lee: 

The  statute  applied  to  all  kinds  of  insur- 
ers. 

Knights  Templar  &  M.  Life  Indemnity 
Co.  ▼.  Berry,  1  C.  C.  A.  561,  4  U.  S.  App. 
353,  50  Fed.  511,  46  Fed.  441;  Dennis  v. 
Modem  Brotherhood,  110  Mo.  App.  210,  95 
S.  W.  970;  Illinois  Masons'  Benev.  Soc.  v. 
Winthrop,   85   111.   537;    Swift   v.   Railway 

Note.  ^  Power  of  leffislatnt'c  to  fovhiii 
defense  of  auicide  in  life  insurance. 

The  conclusion  reached  in  the  above  case, 
that  the  enactment  of  a  statute  forbidding 
an  insurer  from  setting  up  the  defense  of 
suicide  is  a  legitimate  exercise  of  the  power 
of  the  legislature,  was  declared  to  be  the 
law  in  almost  identical  words  in  Whitfield 
V.  Min%  L.  Ins.  205  U.  S.  489,  61  L  ed. 
895,  27  Sup.  Ct.  Rep.  578,  reversing  75  C. 
C.  A.  358,  144  Fed.  356,  which  reversed  126 
Fed.  269  (the  constitutional  question,  how- 
ever, not  being  considered  in  the  lower 
courts),  and  the  validity  of  a  Missouri  stat- 
ute so  providing  was  upheld  as  to  a  policy 
issued  after  its  passage.  To  quote  from  the 
opinion:  "Even  if  the  statute  in  question 
could  be  fairly  regarded  by  the  court  as 
inconsistent  with  public  policy  or  sound 
morality,  it  cannot,  for  that  reason  alone, 
be  disregarded;  for  it  is  the  province  of 
the  state,  by  its  legislature,  to  adopt  such 
a  policy  as  it  deems  best,  provided  it  does 
not,  in  so  doing,  come  into  conflict  with  the 
Constitution  of  the  state  or  the  Constitu- 
tion of  the  United  States.  There  is  no  such 
conflict  here." 

And  in  Knights  Templars'  &  ^I.  Life  In- 
demnity Co.  V.  Jarman,  187  U.  S.  197,  47 
L.  ed.  139,  23  Sup.  Ct  Rep.  108,  aflirmin  * 
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Pasfl.  &  F.  C.  Mut.  Aid  &  Ben.  Asso.  06  111. 
309;  1  Cooley,  Briefs,  on  Insurance,  p.  32; 
District  Grand  Lodge  No.  5,  I.  0.  B.  B. 
Jedidjah  Lodge  No.  7,  I.  O.  B.  B.  65 
Md.  236,  3  Atl.  104;  Holland  v.  Supreme 
Council,  0.  C.  F.  64  N.  J.  L.  490,  25  Atl. 
367;  Chartrand  v.  Brace,  16  Colo.  19,  12 
L.R.A.  209,  25  Am.  St.  Rep.  235,  26  Pac. 
152;  Supreme  Lodge,  K.  H.  y.  Davis,  26 
Colo.  254,  68  Pac.  595;  Niblack,  Ben.  Soc. 
§  163;  State  ex  rel.  Atty.  Gen.  v.  Mer- 
chant's Exch.  Mut.  Benev.  Soc., 72  Mo.  146; 
2  May,  Insurance  4th  ed.  §  550a;  Kentucky 
Masonic  Mut.  L.  Ins.  Co.  v.  Miller,  13  Bush, 
489;  Schunck  v.  G«genseitiger  Wittwen  und 
Waisen  Fond,  44  Wis.  370;  Lady  Lincoln 
Lodge  V.  Faist,  62  N.  J.  Eq.  510,  28  Atl. 
555;  Grand  Lodge  A.  O.  U.  W.  v.  Jesse, 
50  111.  App.  101;  Brown  v.  Modern  Wood- 
men, 116  Iowa,  450,  88  N.  W.  965;  Saun- 
ders V.  Robinson,  144  Mass.  306,  10  N.  E. 
815;  State  ex  rel.  Royal  Arcanum  v.  Ben- 
ton, 35  Neb.  463,  53  N.  W.  567;  Supreme 
Commandery,  K.  G.  R.  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332;  Daniher  v.  Grand 
Lodge  A.  0.  U.  W.  10  Utah,  110,  37  Pac. 
247;  Home  Forum  Benefit  Order  v.  Jones, 
5  Okla.  598,  50  Pac.  169;  Baltzell  v.  Mod- 
ern Woodmen,  98  Mo.  App.  153,  71  S.  W. 
1072;  O'Connor  v.  Grand  Lodge  A.  O.  U.  W. 
146  Cal.  484,  80  Pac.  688. 
Mr.  R.  D.  Thompson  also  for  appellee. 

Bailey,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  cause  of  action  is  upon  an 
indemnity  contract,  of  date  January  2, 
1904,  denominated  a  "Benefit  Certificate," 
issued  by  the  defendant  association  to  one 
William  J.  Bunting,  payable  upon  his  death 


to  Mary  Sloss,  a  sister,  the  beneficiary 
therein. 

Two  separate,  special  defenses  were  in- 
terposed. One,  that  the  deceased  came  to 
his  death  by  suicide  within  one  year  after 
the  issuance  of  the  contract,  which  carries 
a  provision  to  the  effect  that  if  the  insured 
so  dies  within  such  period,  no  benefit  what- 
ever shall  be  paid  thereunder;  and  the 
other,  that  the  statute  of  the  state  of  Colo- 
rado, in  force  July  11,  1903,  upon  which 
plaintiff  relies  to  recover,  despite  the  fore- 
going provision  of  the  contract,  known  as 
the  suicide  statute,  which  in  part  is  aB  fol- 
lows: "From  and  after  the  passage  of  thia 
act,  the  suicide  of  a  policy  holder  of  any 
life  insurance  company  doing  business  in 
this  state  shall  not  be  a  defense  against  the 
payment  of  a  life  insurance  policy,  wheth- 
er said  suicide  was  voluntary  or  involun- 
tary, and  whether  said  policy  holder  was 
sane  or  insane"  (Laws  1903,  chap.  119), — 
is  unconstitutional  and  void,  as  in  violation 
and  contravention  of  the  provisions  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  because,  it  is  claimed,  it  in- 
fringes and  restricts  the  personal  right  of 
a  citizen  to  make  a  contract  for  himself,  or 
for  the  benefit  of  others,  wtilch  is  neither 
immoral  nor  against  public  policy. 

The  plaintiff  interposed  general  demur- 
rers to  these  defenses,  which  were  sus- 
tained. The  defendants  elected  to  stand  by 
their  case  as  made.  By  consent,  trial  was 
to  the  court,  and  upon  proofs  judgment  was 
for  the  plaintiff,  for  $1,100,  the  full  amount 
of  indemnity,  to  review  which  defendants 
bring  the  case  here  on  appeal. 

The  only  questions  fairly  raised  are: 
First.    Is  the  contract  sued  upon  a  policy  of 


44  C.  C.  A.  93,  104  Fed.  638,  the  court  had 
upheld  the  validity  of  the  same  statute  as 
to  policies  thereafter  issued,  but  declined 
to  express  an  opinion  upon  its  constitution- 
ality if  applied  to  prior  policies. 

In  Applegate  v.  Travelers*  Ins.  Co.  — 
Mo.  App.  — ,  132  S.  W.  2,  the  court  de- 
clared that  the  constitutionality  of  the  Mis- 
souri statute  was  no  longer  an  open  ques- 
tion in  that  state,  and  without  discussion 
proceeded  to  apply  it  to  a  policy  issued 
after  its  passage. 

In  Haynie  v.  Knights  Templars'  &  M. 
Life  Indemnity  Co.  139  Mo.  416,  41  S.  W. 
461,  in  which  it  was  held  that  the  Mis- 
souri statute  did  not  apply  to  asessraent- 
plan  insurance  companies,  it  was  declared 
that  no  question  could  be  made  as  to  the 
constitutional  power  of  the  legislature  to 
make  such  a  discrimination  in  favor  of  such 
companies. 

It  will  be  noticed  that  several  other  cases 
are  cited  in  Head  Camp  Pacific  Jubisdic- 
TION  W.  W.  v.  Sloss,  as  bearing  generally 
upon  tiie  conclusions  reached  in  that  deci- 
31  L.R.A.(N.S.) 


sion,  but  the  constitutional  question  was 
not  raised  therein,  though  in  most  of  them 
a  statute  forbidding  suicide  as  a  defense 
to  an  action  on  an  insurance  policy  was 
applied  to  contracts  of  insurance  entered 
into  after  its  passage,  which  was  also  the 
situation  in  the  following  cases:  ^tna  L. 
Ins.  Co.  V.  Florida,  30  L.R.A.  87,  16  C.  C. 
A.  618,  32  U.  S.  App.  763,  69  Fed.  932; 
National  Union  v.  Marlow,  21  C.  C.  A.  89, 
40  U.  S.  App.  95,  74  Fed.  776;  Missouri 
State  L.  Ins.  Co.  v.  Lovelace,  1  Ga.  App. 
446,  58  S.  £.  93;  Christian  v.  Connecticut 
Mut.  L.  Ins.  Co.  143  Mo.  460,  45  S.  W. 
268;  Toomey  v.  Supreme  Lodge  K.  P.  74  . 
Mo.  App.  607,  affirmed  in  147  Mo.  129,  ^8 
S.  W.  936;  McDonald  v.  Bankers'  Life 
Asso.  164  Mo.  618,  55  S.  W.  999;  Schmidt. 
V.  Supreme  Court  U.  O.  F.  228  Mo.  675, 
129  8.  W.  053;  Elliott  v.  Safety  Fund  Life 
Asso.  76  Mo.  A^p.  662;  Brasfi'eld  v.  Mod- 
ern Woodmen,  88  Mo.  App.  208;  Braes-  \ 
field  V.  Knights  of  Maccabees,  92  Mo.  App. 
102;  Dennis  v.  Modern  Brotherhood,  119  \ 
Mo.  App.  210,  95  S.  W.  967.  J.  A.  a  ^ 
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life  insurance,  and,  in  the  absence  of  allega- 
tions and  proof  of  fraud  in  its  procurement, 
subject  to  the  provision  of  our  suicide  stat- 
ute, since  it  was  issued  by  a  fraternal  or 
mutual  association  not  for  profit?  Second, 
Is  the  statute,  for  the  reasons  urged,  or  for 
any  reason,  unconstitutional? 

1.  This  court,  speaking  through  Mr.  Jus- 
tice Hayt,  in  Chartrand  v.  Brace,  iB  Colo. 
19,  12  L.R.A.  209,  25  Am.  St.  Rep.  235, 
26  Pac.  152,  involving  a  contest  over  the 
proceeds  of  a  contract  of  like  character  with 
the  one  in  suit,  said :  "The  certificate  is,  in 
legal  contemplation,  a  policy  of  life  insur- 
ance, and  to  be  construed  as  such.  That 
the  amount  can  only  be  collected  by  assess- 
ment upon  members  of  the  association  after 
due  notice  of  d^ath,  and  the  payment  of 
such  assessment  is  purely  voluntary,  can 
make  no  difi'erence.  The  association,  so  far 
as  it  is  engaged  in  the  business  of  life  in- 
surance, must  be  treated  in  law  as  a  mu- 
tual life  insurance  company.  The  certifi- 
cate is  to  be  regarded  as  a  written  con- 
tract, and,  so  far  as  it  goes,  it  is  the  meas- 
ure of  the  rights  of  all  parties." 

And  again  in  Supreme  Lodge,  K.  H.  t. 
Davis,  26  Colo.  257,  58  Pac.  596,  opinion 
by  Mr.  Justice  Gabbert,  this  court  said: 
"In  as  far  as  the  Insurance  feature  of  the 
organization  is  concerned,  it  is,  in  effect,  a 
mutual  life  insurance  company,  and  the 
general  rules  governing  associations  of  that 
character  control  it  in  the  transaction  of 
thii  branch  of  its  business." 

That  contracts  like  the  one  in  suit  are 
life  insurance  policies  is,  in  this  jurisdic- 
tion, settled  beyond  recall;  and  the  courts, 
with  great  uniformity,  have  so  treated 
tliem.  Rightfully  so,  because  there  is  no 
essential  difference  between  the  provisions 
of  this  contract  and  those  of  the  ordinary 
life  insurance  policy  of  regular  or  old  line 
companies.  That  all  life  insurance  con- 
tracts should  receive  the  same  construction, 
and  be  subject  to  the  same  statutory  regu- 
lation and  limitation,  unless  expressly  ex- 
empted, must  be  conceded.  The  statute  in 
question  provides  that  the  act  of  suicide 
shall  not  be  a  defense  to  the  payment  of  a 
life  insurance  policy,  and  was  directed 
against  such  defense  in  all  cases,  without 
regard  to  the  character  or  class  of  the  com- 
pany putting  forth  the  contract. 

It  being  once  determined  that  the  con- 
tract sued  upon  is  in  fact  a  life  insurance 
policy,  then  the  conclusion  is  irresistible 
that  the  bare  fact  of  suicide  may  not,  in 
the  face  of  the  statute,  be  legally  asserted 
against  a  suit  to  recover  upon  it.  For  the 
purpose  of  its  insurance  feature  the  defend 
ant  company  was  and  is  as  much  a  life  in 
surance  company  as  an  old  line  or  regular 


just  as  much  life  insurance  policies  as  are 
those  of  any  other  company.  The  statute 
is  clear  and  specific,  and  is  capable  of  but 
one  rational  constructiou,  namely,  that  it 
was  the  intent  and  purpose  of  the  legisla- 
ture to  prevent  all  companies,  of  whatso- 
ever kind  or  character,  issuing  life  insur- 
ance contracts,  from  escaping  payment 
thereon,  in  the  event  of  death,  simply  on 
the  ground  that  the  insured  committed  sui- 
cide. There  is  no  exception  in  behalf  of 
any  particular  kind  of  company,  either  ex- 
pressed or  implied,  and  manifestly  none 
was  intended.  No  good  reason  appears  for 
reading  into  the  statute  such  a  limitation 
or  exemption. 

At  the  time  this  contract  was  written, 
and  at  the  time  of  loss,  this  statute  was  the 
last  expression  of  the  legislature  upon  the 
subject,  and  is  controlling  as  against  any 
prior,  if  there  be  such,  and  we  know  of 
none,  conflicting  legislative  expression  in 
reference  thereto.  The  several  statutory 
provisions  relied  upon  by  defendants  to  take 
this  contract  out  of  this  statute  were  all  in 
force  at  the  time  of  the  former  decisions  of 
this  court,  and  they  determined,  in  effect, 
that  notwithstanding  them,  such  a  contract 
is  a  life  insurance  policy.  These  provi- 
sions have,  and  can  have,  no  reference  to, 
or  bearing  upon,  the  suicide  statute,  which 
is  a  separate,  subsequent,  independent,  and 
complete  enactment  in  and  of  itself,  and 
in  no  sense  amendatory  of  any  previous 
legislative  enactment.  Neither  do  they  cre- 
ate a  limitation  upon  its  application,  since 
by  its  terms  it  reaches  all  insurance  poli- 
cies of  all  companies,  without  reference  to 
their  character,  whether  mutual  organiza- 
tions, on  the  assessment  plan,  or  otherwise. 

That  part  of  §  638,  1  Mills's  Anno.  Stat., 
with  which  a  consideration  of  this  case  has 
to  do,  reads  as  follows: 

"Corporations,  associations,  and  societies 
(not  for  pecuniary  profit)  founded  under 
this  act  shall  be  bodie9  corporate  and  poli- 
tic by  the  name  stated  in  such  certificate; 
.  .  .  associations  and  societies  which  are 
intended  to  benefit  the  widows,  orphans, 
heirs,  and  devisees  of  deceased  members 
thereof,  and  where  the  members  shall  re- 
ceive no  money  as  profit  or  otherwise, 
shall  not  be  deemed  insurance  companies." 

This  statute  is  specifically  for  the  benefit 
of  corporations,  associations,  and  societies, 
not  for  pecuniary  profit,  founded  under  this 
act.  The  record  discloses  that  the  defend- 
ant association  is  not  a  corporation,  asso- 
ciation, or  society  so  founded;  it  was  sued 
as  a  voluntary  association  and  defended  as 
such,  and  does  not  come  within  the  purview 
of  this  section,  and  can  claim  no  benefit  or 
exemption  from  it.    Again,  by  the  terms  of 


company,  and  its  contracts  of  indemnity  are  >  this  section,  it  is  only  associations  and  so- 
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cieties  which  are  intended  to  benefit  exclu- 
sively the  widows,  orphans,  heirs,  and  de- 
visees of  deceased  members  which  are  ex- 
empted from  being  deemed  insurance  com- 
panies. This  certificate,  by  its  express 
terms,  is  widely  extended  in  its  benefits; 
they  are  not  limited  to  fit  the  terms  of  this 
provision.  The  beneficiary  may  be  any  rela- 
tive, or  dependent  of  or  upon  the  assured 
member,  even  an  entire  stranger.  It  needs 
no  argument  to  demonstrate  that  this  con- 
tract does  not  fall  within  the  limitations, 
or  conform  to  the  requirements,  of  this  sec- 
tion. 

Neither  is  there  anything  in  §  2220  of 
3  Mills's  Anno.  Stat.  Rev.  Supp.  nor  in  § 
2238  of  1  Mills's  Anno.  Stat,  which,  by  any 
possible  intendment,  can  be  held  to  take  the 
tontracts  of  the  defendant  association  out 
of  the  operation  of  the  suicide  statute. 
These  provisions  simply  recognize  the  right 
of  fraternal  and  benevolent  societies  of  like 
character  with  the  defendant  to  issue  in- 
demnity or  contracts  of  insurance  on  the 
assessment  plan,  without  requiring  them 
to  organize  under  the  statutes  regulating 
the  organization  of  insurance  companies 
for  profit.  Under  these  provisions  the  de- 
fendant company  had  the  unquestioned  right 
to  issue  contracts  of  insurance,  and  such 
contracts,  when  issued,  by  whatever  name 
designated,  are,  in  contemplation  of  law 
and  in  fact,  policies  of  life  insurance,  and 
thus  subject  to  the  provisions  of  this  stat- 
ute. The  statute  itself  does  not  exempt 
them,  nor  does  any  other  provision  of  our 
law  to  which  our  attention  has  been  called 
do  so. 

2.  Upon  the  question  of  the  constitution- 
ality of  the  statute,  it  is  sufllcient  to  say 
that  its  enactment  was  a  legitimate  exer- 
cise of  power  by  the  state  legislature.  There 
is  no  reason  suggested  upon  which  to  base 
a  contrary  view.  No  authority  has  been 
cited,  and  we  have  been  unable  to  find  any, 
in  conflict  with  this  conclusion.  It  was  the 
province  of  the  state,  through  its  legisla- 
ture, to  adopt  such  a  policy  touching  this 
matter  as  it  deemed  best,  provided  it  did 
not  in  so  doing  come  in  conflict  with  the 
Constitution  of  the  state  or  of  the  United 
States.  There  is  no  such  conflict  here.  The 
legislative  will,  within  the  limits  stated, 
niust  be  respected.  If  an  insurance  com- 
pany does  business  at  all  within  the  state, 
it  must  do  so  subject  to  such  valid  regu- 
lations as  the  state  may  choose  to  adopt. 
By  this  statute  the  «tate,  through  the  prop- 
er authority,  has  declared  it  to  be  against 
public  policy  to  permit  insurance  compa- 
nies to  contract  against  the  payment  of 
their  policies,  in  the  event  of  loss,  because 
the  insured  came  to  his  death  by  suicide. 
The  contract  in  suit  was  made  subsequent 
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to  the  passage  of  this  act,  and  upon  full 
notice  as  to  the  policy  of  the  state  in  that 
behalf.  The  propriety  and  wisdom  of  the 
enactment  was  for  the  legislature  alone, 
and  is  not  properly  for  consideration  or  re- 
view here.  The  provision  in  this  contract 
making  suicide  a  defense  against  payment, 
being  against  the  policy  of  the  state,  as  de- 
clared in  the  statute,  is,  for  that  reason, 
a  nullity.  The  very  object  of  the  statute  is 
to  prohibit  such  stipulations.  It  can  neith- 
er be  waived  nor  abrogated  by  any  plan- 
or  device  whatever.  The  legislative  will, 
when  expressed  in  a  peremptory  statute,  is 
paramount  and  controlling,  and  cannot  be 
set  aside  by  the  private  agreement  of  the 
parties. 

We  cite,  in  addition  to  the  cases  from 
our  own  state,  as  bearing  generally  upon 
the  conclusions  here  reached,  and  approving 
them,  the  following:  Berry  ▼.  Knights 
Templars'  &,  M.  Life  Indemnity  Co.  (C.  C.) 
46  Fed.  441;  Knights  Templar  &  M.  Life 
Indenmity  Co.  v.  Berry,  1  C.  C.   A.  661, 

4  U.  8.  App.  353,  50  Fed.  511;  note  to 
Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  38  L.R.A.  55,  containing, 
under  paragraph  VIII.,  summary  of  au- 
thorities; Com.  V.  Wetherbee,  105  Mass. 
149;  2  May,  Insurance,  4th  ed.  §  650a,  and 
authorities  there  cited;  Daniher  v.  Grand 
Lodge  A.  O.  U.  W.  10  Utah,  111,  37  Pac 
245;  Home  Forum  Benefit  Order  v.  Jones, 

5  Okla.  608,  50  Pac.  165;  Baltzell  ▼.  Modem 
Woodmen,  98  Mo.  App.  153,  71  S.  W.  1071; 
Keller  v.  Travelers'  Ins.  Co.  58  Mo.  App. 
557;  Logan  v.  Fidelity  &  C.  Co.  146  Ma 
114,  47  S.  W.  948;  and  Whitfield  ▼.  iEtna 
L.  Ins.  Co.  205  U.  S.  489,  61  L.  ed.  895, 
27  Sup.  Ct.  Rep.  578. 

The  court  having  properly  sustained  the 
demurrers  to  the  two  special  defenses,  and 
having,  upon  full  hearing  and  ample  proof, 
entered  the  correct  judgment,  it  is  affirmed. 

Gabbert,  J.: 

I  concur  in  the  judgment,  and  also  in 
the  conclusion  that  under  the  defense  and 
the  facts  of  this  case,  the  statute  in  ques- 
tion is  valid,  because  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Whitfield  V.  iEtna  L.  Ins.  Co.  205  U.  S. 
489,  51  L.  ed.  895,  27  Sup.  Ct.  Rep.  678, 
to  the  efl'ect  that  the  Missouri  statute  does 
not  confiict  with  the  Federal  Constitution. 
There  is,  however,  a  marked  difl'erence  be- 
tween the  Missouri  statute  and  our  own. 
The  former  provides  that  suicide  shall  be 
a  defense  if  it  appears  that  the  insured 
contemplated  suicide  at  the  time  he  made 
application  for  his  policy,  while  our  stat- 
ute is  silent  upon  that  subject.  This  dif- 
ference might  be  good  ground  for  declaring 
our   statute   invalid,   for   the   reaaon   lUai 
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literally  it  takes  away  the  defense  of  sui- 
cide altogether,  no  matter  what  the  cir- 
cumstances might  be;  but  that  question  has 
not  been  argued  by  counsel.  Should,  how- 
ever, a  case  be  presented  where  the  defense 
interposed  was  that  the  insured  contem- 
plated suicide  when  he  took  out  his  policy, 
the  holding  in  the  case  at  bar  would  not 
foreclose  a  consideration  of  that  proposi- 
tion. Neither  would  it  foreclose  the  other 
question  suggested  if  presented  in  a  future 
casew  ' 


te:xas  court  of  oriminaij  ap- 
peals. 

ex  parte  r.  d.  gould. 

(—  Tex.  Crim.  Rep.  — ,  132  S.  W.  364.) 

Conrts  ^  power  to  srraiit  habeas  corpus. 

1.  The  Texas  court  of  criminal  appeals 
has  power  to  grant  writs  of  habeas  corpus 
whenever  a  person  is  held  in  custody  with'- 
out  lawful  authority. 

Ehridence   ^   telegrams    —    compolling 
production. 

2.  Messages  in  possession  of  a  telegraph 
company  are  not  privileged  communications, 
but  it  may  be  compelled  by  the  court  to 


produce  them  in  court  under  the  same  oil- 
cumstances  applicable  to  other  writings. 

Same  —subpoena—  sufficiency. 

3.  A  subpoena  requiring  the  agent  of  a 
telegraph  company  to  produce  before  the 
grand  jury  all  messages  sent  from  the  town 
before  a  specified  time,  ordering  intoxicat- 
ing liquors,  is  too  broad  to  require  com- 
pliance therewith,  wlicre  the  statute  pro- 
vides that  the  grand  jury,  in  propounding 
questions  to  a  witness,  shall  direct  the 
examination  to  the  person  accused  or  sus- 
pected of  crime,  and  state  the  offense  with 
which  he  is  charged,  but  permits  the  jury 
to  ask  a  witness  in  general  terms  whether 
he  has  knowledge  of  the  violation  of  any 
particular  law  by  any  person  and  if  ao  by 
what  person. 

Same  ^  insntnclent  description. 

4.  A  subpcena  directing  the  agent  of  a 
telegraph  company  in  charge  of  the  office 
at  a  certain  town,  to  produce  before  the 
grand  jury  all  messages  sent  from  the  town 
within  six  months,  which  ordered  intoxicat- 
ing liquors,  is  invalid  under  a  constitution- 
al 'provision  that  the  people  shall  be  se- 
cure in  their  persons,  nouses,  and  papers 
from  all  unreasonable  searches,  and  no  war- 
rant to  seize  anything  shall  issue  without 
describing  it  as  near  as  may  be. 

'(November  30,  1910.) 


Note.  —  PavUcularity  required  in  de- 
scription  of  document  a  in  auhpoena 
duces  tecinn. 

The  rule  is  well  established,  with  the  ex- 
ception of  investigations  against  corpora* 
tions  subsequently  noted,  that  subpoenas  in- 
tended merely  as  a  means  of  eliciting  in- 
formation or  fishing,  and  not  for  the  pur- 
pose of  obtaining  documents  particularly 
described,  are  not  allowable.  State  v.  Mur- 
ray, 47  La.  Ann.  1424,  17  So.  832,  affirmed 
in  163  U.  S.  301,  41  L.  ed.  87,  16  Sup.  Ct. 
Rep.  990,  10  Am.  Crim.  Rep.  242;  State  v. 
Bragg,  51  Mo.  App.  334;  Re  Lee,  41  Misc. 
642,  85  N.  Y.  Supp.  224;  American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co.  221 
Pa.  529,  128  Am.  St.  Rep.  749,  70  Atl.  807, 
15  A.  &  E.  Ann.  Cas.  641 ;  Newland  v.  Steer, 
11  Jur.  N.  S.  696;  United  States  v.  Ter- 
minal R.  Asso.  164  Fed.  268;  Miller  v.  Mu- 
tual Reserve  Fund  Life  Asso.  139  Fed.  864; 
Dancel  v.  Goodyear  Shoe  Machinery  Co.  128 
Fed.  753. 

The  court  in  American  Car  &  Foundry 
Co.  V.  Alexandria  Water  Co.  221  Pa.  629, 
128  Am.  St.  Rep.  749,  70  Atl.  867,  15  A.  & 
E.  Ann.  Cas.  641,  said:  "Anything  in  the 
nature  of  a  mere  fishing  expedition  is  not 
to  be  encouraged.  Where  the  plaintiff  will 
swear,  that  some  specific  book  contains  ma- 
terial or  important  evidence,  and  sufficiently 
describes  and  identifies  what  lie  wants,  it  is 
proper  that  he  should  have  it  produced. 
But  this  does  not  entitle  him  to  have 
brought  in  a  mass  of  books  and  papers  in 
order  that  he  may  search  them  through  to 
gather  evidence." 

The  general  rule  as  to  the  particularity 
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with  which  the  documents  desired  must  be 
specified  in  subpoenas  duces  tecum  is  well 
stated  in  United  States  v.  Babcock,  3  Dill. 
666,  Fed.  Cas.  No.  14,484,  as  follows:  "But 
some  degree  of  certainty  is  undoubtedly  rcH 
quired  in  u]>dertaking  to  specify  the  papers, 
and  we  have  looked  through  books  which 
have  been  referred  to  by  counsel  and  others, 
and  we  find  the  law  and  practice  quite  well 
settled.  It  is  this:  The  papers  are  re- 
quired to  be  stated  or  specified  only  with 
that  degree  of  certainty  which  is  practica- 
ble, considering  all  the  circumstances  of  the 
case,  so  that  the  witness  may  be  able  to 
know  what  is  wanted  of  him,  and  to  have 
the  papers  on  the  trial  so  that  they  can  be 
used,  if  the  court  shall  then  determine  that 
they  are  competent  and  relevant  evidence." 
In  United  States  v.  Babcock,  supra,  the 
following  description  in  a  subpcsna  duces 
tecum  of  telegrams  wanted  was  held  suf- 
ficient: "Copies  of  all  telegrams  received 
through  the  office  of  the  Western  Union 
Telegraph  Company  at  Long  Branch,  in  the 
state  of  New  Jersey,  from  June  15  to  Sep- 
tember 16,  1874,  and  from  June  16  to  Sep- 
tember 15,  1875,  addressed  to  General  O.  E. 
Babcock,  signed  John  McDonald,  John  A. 
Joyce,  John,  or  J.,  with  books  showing  the 
delivery  of  the  same;  all  telegrams  sent 
from  Long  Branch  through  said  office  dur- 
ing said  months,  signed  0.  E.  Babcock,  O. 
R.  B.,  Bab.,  or  B.,  addressed  to  John  Mc- 
Donnld  or  John  A.  Joyce,  St.  I^uis,  Missou- 
ri, or  Ripon,  Wisconsin ;  all  telegrams  sent 
throusrh  tlie  office  of  the  said  company  at 
the  city  of  New  York,  upon  the  9tli,  10th, 
11th,  or  12th  days  of  December,  1874,  signed 
John   McDonald,   John,   Mac.   or   Mc,   ad- 
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APPLICATION  for  writ  of  habeas  corpui 
to  secure  the  release  of  relator  from 
custody  to  which  he  had  been  oommitted 
for  contenipt  of  court.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  FearoAs,  with  Messrs. 
N.  L.  Lindsley  and  £.  G.  Senter,  for  re- 
lator: 

English  jurisprudence  baa  set  the  seal 
of  unsparing  condemnation  upon  the  dis- 
closure souglit  in  this  case. 

Boyd  V.  United  States,  116  U.  S.  616, 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  United 
States  y.  Hunter,  15  Fed.  712;  Ex  parte 
Brown,  72  Mo.  83,  37  Am.  Rep.  426;  Bes- 
semer y.  Eidge,  162  Ala.  201,  50  So.  270; 
Carson  y.  Hawley,  82  Minn.  204,  84  N. 
W.  746;  1  Thonip.  Trials,  p.  589;  Ex  parte 


Jaynes,  70  Cal.  638,  12  Pac.  117;   Dupree 
y.  State,  102  Tex.  465,  119  S.  W.  301. 
Mr.  John  A.  Blobley  for  the  State. 

BIcGord,  J.,  delivered  the  opinion  of  the 
court.* 

On  the  12th  day  of  November,  1010,  this 
court  granted  a  writ  of  habeas  corpus  to 
the  relator,  commanding  and  directing 
sheriff  T.  A.  Irwin,  of  Callahan  county. 
Texas,  to  appear  before  this  court,  and 
show  cause  why  he  held  *  relator,  R.  D. 
Gould,  in  custody.  This  writ  was  made 
returnable  November  16,  1910.  The  return 
shows  that  the  district  court  being  in  ses- 
sion in  the  county  of  Callahaii,  and  a  grand 
jury  being  duly  organized,  on  the  9th  day 
of  November,  1910,  said  grand  jury,  through 


dressed  to  John  A.  Joyce,  St.  Louis,  Missou- 
ri, or  General  0.  E.  Babcock,  Washington, 
District  of  Columbia;  also,  copies  of  all  tele- 
grams received  at  the  city  of  New  York 
from  said  city  of  St.  Louis,  on  the  25th, 
26th,  27th,  28th,  and  29th  days  of  October, 
1874,  addressed  to  Mrs.  John  A.  Joyce,  Mrs. 
Kate  M.  Joyce,  Mrs.  Kate  Joyce,  Kate 
Joyce,  or  Kate  M.  Joyce,  together  with 
books  showing  delivery  of  same." 

And  a  similar  subpoena  duces  tecum  for 
telegrams  was  held  sufficient  in  Re  Storror, 
63  Fed.  564,  where  an  investigation  for  al- 
leged violations  of  the  laws  relating  to  the 
obstructing  of  the  mails  by  means  of  a 
strike,  which  was  a  matter  of  general  pub- 
lie  notoriety,  was  being  made. 

And  the  court  in  United  States  y.  Hunter, 
15  Fed.  712,  said  that  a  subpoena  should 
describe  the  telegrams  required  to  be  pro- 
duced as  described  in  the  application  for  the 
writ,  either  naming  the  parties  sending  or 
receiving,  if  stated,  and  the  subject-matter 
to  which  they  are  supposed  to  relate,  or,  if 
the  names  are  not  known,  then  the  subject- 
matter  and  the  time  or  periods  between 
which  they  were  sent  or  received. 

In  Atty.  Gen.  v.  Wilson,  9  Sim.  526,  the 
following  subpoena  duces  tecum  issued 
against  a  partner  in  a  bank  was  held  to 
be  too  vague:  "Attend  and  produce,  be- 
fore the  commissioners,  all  and  every  the 
books  and  book  of  account  and  other 
books  and  accounts  in  his  custody,  pos- 
session, or  power,  containing  any  entries 
relating  to  the  sum  of  £6,500,  3  per  cent 
consolidated  bank  annuities,  and  the  sum 
of  £500,  secured  on  the  tolls  of  the  Leeds 
and  Wakefield  turnpike  road,  now  or  lately 
respectively  belonging  to  the  mayor,  alder- 
men, and  burgesses  of  Leeds,  in  the  county  of 
York,  or  any  part  thereof  respectively,  or 
the  dividends  or  interest  thereof,  or  the  ap- 
plication thereof,  or  the  purchase  or  in- 
vestment of  the  same  bank  annuities,  or  of 
any  part  thereof;  and  all  books,  accoilnts, 
papers,  and  writings  in  his  custody,  pos- 
session, or  power,  relating  to  the  said  bank 
annuities  and  sum  of  £500,  or  any  part  there- 
of respectively,  or  the  dividends  or  interest 
thereof,  or  containing  or  showing  the  sums 
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of  money  belonging  to  the  said  mayor,  alder- 
men, and  burgesses  invested  in  the  public 
stocks  or  funds  or  elsewhere,  and  the  se- 
curities for  the  same,  and  the  proceeds  and 
accumulations  thereof,  or  the  application  or 
disposition  thereof,  or  relating  to  the  mat- 
ters in  question  in  this  cause." 

And  a  subpoena  duces  tecum  against  a 
solicitor  not  a  j)arty  to  the  suit,  calling  for 
all  papers  relating  to  all  dealings  between 
the  solicitor's  firm  and  the  plaintiff  and 
defendant  during  a  period  of  thirty-three 
years,  is  too  vague.  Lee  v.  Augas,  L.  R. 
2  £q.  59. 

So,  a  subpoena  duces  tecum  requiring  the 
production  oefore  a  grand  jury  of  all  pre- 
scriptions compounded  at  the  drug  store  of 
the  persons  against  whom  the  subpoena  is 
issued,  either  by  themselves  or  their  clerks, 
for  a  period  of  more  than  a  month,  is  in- 
sufficient. State  v.  Bragg,  51  Mo.  App.  334. 
The  court  said:  "If  the  conduct  of  tlie  de- 
fendants themselves  was  under  investiga- 
tion in  reference  to  any  particular  matter, 
such  as  the  sale  by  them  of  intoxicating 
liquors,  it  would  probably  have  been  suffi- 
cient to  require  the  production  of  all  pre- 
scriptions compoimdea  by  them  which  called 
for  intoxicants.  Or,  if  the  grand  jury  was 
investigating  the  conduct  of  a  particular 
physician  in  respect  to  prescriptions  issued 
by  him  for  liquors  to  be  used  for  medical 
purposes,  then  a  subpoena  duces  tecum  thus 
describing  such  prescriptions  would  have 
been  sufficient.  But  we  deny  the  right  of  a 
grand  jury  or  court  to  make  a  dragnet  out 
of  its  process  by  compelling  a  druggist  to 
produce  before  it  all  prescriptions  of  every 
kind  and  description.  It  will  be  observed 
that  the  law  requires  a  druggist  to  pre- 
serve and  file  all  prescriptions  compounded 
by  him.  If  the  process  of  the  court  should 
be  allowed  to  be  abused,  as  was  attempted 
in  this  ease,  the  secrets  of  innocent  tiiird 
parties  might  be  exposed,  when  it  was  un- 
necessary to  the  proper  administration  of 
the  law." 

And  a  subpoena  duces  tecum  commanding 
a  druggist  to  bring  and  produce  all  pre- 
scriptions filed  since  a  certain  date,  evident- 
ly about  a  year  previous  to  the  trial,  is  too 
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ita  foremaa^  Issued  a  subpoena  duces  tecum 
for  one  J.  W.  Percy,  commanding  the  said 
Percy  to  appear  instanter  before  said  grand 
jury,  and  produce  before  said  grand  jury 
all  telegraph  messages  sent  by  the  Western 
Union  Telegraph  Company  at  Baird,  Texas, 
ordering  intoxicating  liquors  to  Baird, 
Texas.  Percy  was  the  telegraph  operator 
at  the  town  of  Baird.  After  said  subpcena 
had  been  served  upon  him,  he  notified  the 
relator,  R.  D.  Gould,  of  same,  said  Gould 
being  his  superior  officer,  and,  when  noti- 
fied thereof,  the  said  Gould,  who  resides 
at  Dallas,  Texas,  immediately  repaired  to 
Baird,  took  charge  of  all  the  telegrams,  and 
refused* to  delirer  them  to  the  grand  jury; 
and  when  he  arrived  at  Baird,  Texas,  a 
subpcena  duces  tecum  was  also  served  upon 


him,  commanding  him  to  produce  said  tele- 
grams before  said  grand  jury;  that  in  open 
court,  having  refused  to  produce  said  tele- 
grams, he  was  held  in  contempt  of  court, 
and  ordered  to  be  confined  in  the  county 
jail  of  Callahan  county,  Texas,  and  to  be 
kept  in  custody  until  he  should  produce 
said  telcgi'ams. 

The  state,  through  her  assistant  attorney 
general,  has  moved  to  dismiss  this  writ  on 
the  ground  that  this  court  is  without  juris- 
diction. This  position  is  untenable.  This 
court  has  power  to  grant  writs  of  habeas 
corpus  whenever  a  party  is  held  without 
lawful  authority.  See  Ex  parte  Park,  37 
Tex.  Crim.  Rep.  597,  66  Am.  St.  Rep.  835, 
40  S.  W.  300;  Ex  parte  Degener,  30  Tex. 
Crim.  Rep.  566,  17  S.  W.  1111.    Under  our 


indefinite  and  uncertain  upon  which  to 
predicate  a  criminal  prosecution  for  its  vi- 
olation. State  V.  Davis,  117  Mo.  614,  23 
S.  W.  769. 

So,  a  request  for  a  subpcena  duces  tecum 
directed  to  the  registrar  of  voters  of  a  par- 
ish, calling  on  him  to  furnish  the  total 
number  of  voters  registered  in  the  parish; 
the  total  number  of  white  voters  registered; 
the  total  number  of  colored  voters ;  the  total 
number  of  white  and  colored  voters  who  could 
sign  their  names,  at  the  closing  of  the  reg- 
istration office  previous  to  a  certain  elec- 
tion, is  properly  refused,  since  it  does  not 
describe  or  refer  to  any  paper  or  document 
in  the  possession  of  the  registrar.  Mur- 
ray V.  Louisiana,  163  U.  6.  101,  41  Ia  ed.  87, 
16  Sup.  Ct.  Rep.  990,  10  Am.  Crim.  Rep. 
242. 

And  %a  refusal  of  the  state  court  to 
grant  a  writ  calling  for  a  subpcena  duces 
tecum  addressed  to  jury  commissioners  of 
a  parish,  commanding  them,  on  the  trial  of 
a  challenge  to  the  grand  jury,  to  furnish  the 
names  and  residences  of  3,500  citizens  who 
appeared  before  them  at  a  specified  time 
for  qualificatron  as  jurors,  and  the  names 
of  1,000  citizens  whom  they  qualified  and 
placed  in  the  jury  wheel,  from  which  the 
grand  jury  which  found  a  certain  indict- 
ment was  drawn,  was  a£Srmed  in  Murray  v. 
Louisiana,  lupra,  as  it  did  not  call  for 
specified  books  or  papers,  and  because  the 
testimony  sought  was  obtained  by  other 
means  at  the  tri^l. 

And  a  subpoena  ordering  an  administrator 
to  produce  all  the  books,  papers,  documents, 
and  records  which  the  deceased  had  pre- 
served relating  to  the  insurance  and  under- 
writing done  in  his  office  by  any  of  the  par- 
ties named,  "and  which  shall  in  anywise  bear 
upon  their  claims  for  French  spoliation,  be- 
ing prosecuted  in  this  court,  or  which  may 
be  prosecuted  under  the  act  of  January  20, 
1885,"  is  unreasonable.  Siting  v.  United 
States,  27  Ct.  CI.  158.  The  court  said:  "In 
a  word,  the  writ  required  the  administrator 
to  assort  all  the  papers  of  an  insurance  of- 
fice, and  select  those  which  in  his  judgment 
'shall  in  anywise  bear'  upon  either  of  the 
claims  of  the  seventeen  underwriters  who  I 
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produced  the  writ.  This  would  involve  not 
only  judgment  and  discretion,  but  a  study 
of  the  pleadings  in  the  seventeen  cases. 
Moreover,  the  writ  not  only  requires  this 
as  to  this  suit  in  which  the  subpoena  was  is- 
sued, but  goes  to  the  length  of  requiring  the 
witnesses  to  bring  before  the  commissioner 
all  books,  papers,  documents,  and  records 
which  shall  in  anywise  bear  upon  any  other 
claims  of  the  parties  'which  may  be  prose- 
cuted under  the  act  of  January  20,  1885.' 
It  is  manifest  that  the  witnesses  were  com- 
manded to  do  that  which  was  unreasonable, 
if  not  impossible;  and  we  fully  a^ee  with 
Mr.  Justice  Ingraham  that  the  writ  should 
be  vacated  and  set  aside." 

Where  a  description  in  a  subpoena  duces 
tecum  is  not  specific,  but  is  couched  in  the 
most  indefinite  terms,  and  would  put  the 
party  subpoenaed  to  great  trouble,  require 
large  boxes  for  transporting  the  documents, 
the  greater  part  of  which  could  not  become 
material,  the  order  will  be  confined  to  the 
production  of  only  such  documents  as  are 
shown  to  be  material.  American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co.  221 
Pa.  529,  128  Am.  St.  Rep.  749,  70  Atl.  867, 
15  A.  &  E.  Ann.  Cas.  641. 

In  Hoppe  V.  Ostrander,  183  Fed.  786, 
where  the  particular  wording  of  the  sub- 
poena deos  not  appear,  the  court  said:  "This 
particular  subpoena,  however,  is  too  broad. 
If  he  will  call  someone  familiar  with  the 
business  methods  and  records  of  defendant, 
he  may  ascertain  what  particular  books  and 
papers  preserve  a  record  of  the  transactions, 
and  may  then  limit  his  subpoena  to  what  is 
necessary." 

And  where  it  appears  that  there  are 
twenty-one  large  books,  of  700  pages  each, 
called  for  by  a  subpoena  duces  tecum,  it  has 
been  held  not  unreasonable  to  require  the 
party  desiring  them  to  send  someone  to  ex- 
amine them  and  endeavor  to  ascertain  the 
desired  facts,  and  at  least  ascertain  what 
books  he  wishes  produced;  but  he  should  not 
be  limited  merely  to  checking  over  the  state- 
ment from  the  books  furnished  by  the  other 
party.  McDonald  v.  Ideal  Mfg.  Co.  143 
Mich.  17,  106  N.  W.  279. 

And  it  was  held  in  Clyde  v.  Rogers,  24 
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system  a  grand  jury  has  great  power.  Its 
proceedings  are  secret,  and  its  object  is  to 
ferret  out  crime,  to  discover  the  guilty 
party,  and  indict  all  parties  for  the  viola- 
tion of  the  criminal  laws  of  Texas.  Its 
work  is  secret,  and  it  is  made  a  penal  of- 
fense for  ^he  grand  jury  to  disclose  to  the 
world  the  secrets  of  its  body.  Its  power, 
however,  is  not  unlimited,  and  it  cannot 
be  used  aa  a  place,  out  of  idle  curiosity, 
for  prying  into  the  domestic  and  financial 
affairs  of  any  and  everybody,  but  all  of  its 
inquiries  must  be  directed  to  the  discovery 
of  crime;  and  it  has  power  to  pursue  an 
investigation    that   may    lead   to   the    dis- 


covery of  crime,  but  this  investigation  can- 
not transcend  beyond  inquiry  into  matters 
that  are  material  to  the  matter  under  in- 
vestigation; and,  whenever  it  does  so,  the 
courts  are  also  open  to  redress  to  relieve  a 
party  from  any  undue  oppression  or  in- 
vestigation by  them,  tliat  is  not  relevant 
or  pertinent  to  any  matter  about  which 
they  are  investigating.  Tlie  question  here 
presented  is  whether  the  grand  jury  had 
authority  to  issue  a  subpcena  duces  tecum 
so  general  and  sweeping  in  its  character  as 
in  this  case.  Article  428  of  the  Code  of 
Criminal  Procedure  provides:  "Tlie  grand 
jury,  in   propounding  questions  to   a  wit^ 


Hun,  145,  appeal  dismissed  in  87  N.  Y.  625, 
that  if  a  subpoena  duces  tecum  is  issued  for 
the  books  of  a  firm,  and  it  appears  that  there 
are  forty-five  or  fifty  of  such  books,  and 
til  at  the  subpoena  is  too  broad,  the  court 
should  order  jin  inspection,  or  that  copies  of 
portions  of  the  books  be  produced  in  the 
place  of  the  books. 

The  rule  that  the  description  of  the  docu- 
ments in  subpoenas  duces  tecum  must  be 
specific  enougii  to  enable  the  witness  to 
know  what  particular  documents  are  re- 
quired is  laid  down  in  the  following  cases, 
where  the  exact  wording  of  the  subpoenas 
does  not  appear:  United  States  v.  Terminal 
R.  Asso.  ]54  Fed.  268;  United  States  ▼. 
Terminal  R.  Asso.  148  Fed.  486;  OToole's 
Estate,  Tucker,  39. 

It  has  been  held  that  after  the  document 
required  has  been  produced  under  a  sub- 
poena duces  tecum,  the  su£Sciency  of  such 
subpoena  will  not  be  considered, — since  it  is 
then  immaterial.  Starr  v.  Mayer,  60  Ga. 
546;  Robert  R.  Sizer  &  Co.  ▼.  Melton,  129 
Qa.  143,  58  S.  E.  1055. 

Exceptions  as  to  corporations. 

A  distinction  has  been  recognized  as  to 
the  production  of  books  of  individuals  and 
corporations;  and,  in  cases  of  investigations 
against  corporations  by  the  state  or  Federal 
authorities,  it  has  been  held  that  the  pro- 
duction of  the  books  of  such  concerns  might 
be  required  for  the  purpose  of  obtaining  in- 
formation as  to  their  operation. 

The  court  in  Hale  v.  Henkel,  201  U.  S. 
43,  50  L.  ed.  652,  26  Sup.  Ct.  Rep.  370,  in 
recognizing  this  distinction,  said:  "If, 
whenever  an  officer  or  employee  of  a  corpora- 
tion were  summoned  before  a  grand  jury  as 
a  witness,  he  could  refuse  to  produce  the 
books  and  documents  of  such  corporation, 
upon  the  ground  that  they  would  incrimin- 
ate the  corporation  itself,  it  would  result  in 
the  failure  of  a  large  number  of  cases,  where 
the  illegal  combination  was  determinable 
only  upon  the  examination  of  such  papers. 
Conceding  that  the  witness  was  an  officer  of 
the  corporation  under  investigation,  and 
that  he  was  entitled  to  assert  the  rights  of 
the  corporation  with  respect  to  the  produc- 
tion of  its  books  and  papers,  we  are  of  the 
opinion  that  there  is  a  clear  distinction  in 
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this  particular  between  an  individual  and  a 
corporation,  and  that  the  latter  has  no  right 
to  refuse  to  submit  its  books  and  papers  for 
an  examination  at  the  suit  of  the  state.  The 
individual  may  stand  upon  his  constitution- 
al rights  as  a  citizen.  He  is  entitled  to  car- 
S'  on  his  private  business  in  his  own  way. 
is  power  to  contract  is  unlimited.  He 
owes  no  duty  to  the  state  or  to  his  neighbors 
to  divulge  his  business  or  to  open  his  doors 
to  an  investigation,  so  far  as  it  may  tend 
to  criminate  him.  He  owes  no  such  duty  to 
the  state,  since  he  receives  nothing  there- 
from beyond  the  protection  of  his  life  and 
property.  His  rights  are  such  as  existed 
by  the  law  of  the  land  long  antecedent  to 
the  organization  of  the  state,  and  can  only 
be  taken  from  him  by  due  process  of  law, 
and  in  accordance  with  the  Constitution. 
Among  his  rights  are  a  refusal  to  incrimin- 
ate himself,  and  the  immunity  of  himself 
and  his  property  from  arrest  or  seizure 
except  under  a  warrant  of  the  laiw.  He 
owes  nothing  to  the  public  so  lon^ 
as  he  does  not  trespass  upon  tlieir 
rights.     Upon    the    other    hand,    the    oor- 

f  oration  is  a  creature  of  the  state, 
t  is  presumed  to  be  incorporated  for  the 
benefit  of  the  public  It  receives  certain 
special  privileges  and  franchises,  and  holds 
them  subject  to  the  laws  of  the  state  and 
the  limitations  of  its  charter.  Its  powers 
are  limited  by  law.  It  can  make  no  con- 
tract uot  authorized  by  its  charter.  Its 
rights  to  act  as  a  corporation  are  only 
preserved  to  it  so  long  as  it  obeys  the  laws 
of  its  creation.  There  is  a  reserved  right 
in  the  legislature  to  inv^estigate  its  con- 
tracts and  find  out  whether  it  has  exceed- 
ed its  powers.  It  would  be  a  strange 
anomaly  to  hold  that  a  state,  having  char- 
tered a  corporation  to  make  use  of  cer- 
tain franchises,  could  not,  in  the  exercise  of 
its  sovereignty,  inquire  how  these  franchises 
had  been  employed,  and  whether  they  had 
been  abused,  and  demand  the  production  of 
the  corporate  books  and  papers  for  that 
purpose." 

In  that  case  a  subpoena  duces  tecum  re- 
quiring the  production  of  all  understand- 
ings, contracts,  or  correspondence  between 
a  corporation  and  six  other  companies,  as 
well  as  all  reports  made  and  accounts 
rendered  by  such  companies  from  the  date 
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nes8,  shall  direct  tire  examination  to  the 
person  accused  or  suspected,  shall  state  the 
ofTense  with  which  he  is  charged,  the  county 
where  the  offense  is  said  to  have  heen  com- 
mitted, and,  as  neariy  as  may  be,  the  time 
of  the  commission  of  the  offense;  but 
should  the  jury  think  it  necessary,  they 
may  ask  the  witness  in  genera]  terms  wheth- 
er he  has  knowledge  of  tite  violation  of  any 
particular  law  by  any  person,  and,  if  so, 
by  what  person."  Article  426  reads  as  fol- 
lows: "When  a  witness  brought  in  any 
manner  before  a  grand  jury  refuses  to 
testify,  such  facts  shall  be  made  known  to 
the  attorney  representing  the  state,  or  to 


the  court,  and  the  court  may  compel  tlie 
witness  to  answer  the  question,  if  it  ap- 
pear to  be  a  proper  one,  by  imposing  a 
fine  not  exceeding  $100  and  by  committing 
the  party  to  jail  until  he  is  willing  to 
testify."  Article  617  provides:  "Before  a 
fine  is  entered  against  a  witness  for  dis- 
obedience to  a  subpoena,  it  must  be  made  to 
appear  to  tlie  court  by  the  oath  of  the  de- 
fendant or  some  other  credible  person,  or 
the  statement  of  the  attorney  representing 
the  state,  that  the  testimony  of  such  wit- 
ness is  believed  to  be  material,  either  to  the 
prosecution  or  defense."  From  these  arti- 
cles   of    the    Code,    we    deduce    that    some 


of  the  organization  of  the  first-named  cor- 
poration, as  well  aa  all  letters  received  by 
that  company  since  its  organization  from 
more  than  a  dozen  different  companies  situ- 
ated in  different  states,  where  there  was  no 
evidence  of  the  materiality  of  such  matter, 
was  held  too  sweeping,  and  an  unreasonable 
search  and  seizure,  within  the  4th  Amend- 
ment of  the  Federal  Constitution. 

The  distinction  between  documenta  of  in- 
dividuals and  corporations  established  in 
Hale  V.  Henkel  was  recognized  in  United 
States  V.  American  Tobacco  Co.  140  Fed. 
657,  where  a  subpoena  calling  for  the  minute 
books  of  a  company  -for  a  period  of  about 
three  years,  and  for  the  copy  letter  books 
of  the  company  for  a  period  of  about  three 
months  and  a  half,  was  held  not  too  broad 
and  sweeping. 

And  a  subpoena  duces  tecum  directing  an 
auditor  of  a  railroad  company  to  bring  be- 
fore a  Federal  grand  jury  pertain  claims 
designated  by  numbers,  made  against  the 
railroad  on  account  of  freight  paid  to  it,  to- 
gether with  all  letters,  papers,  memoranda, 
and  documents  relating  thereto,  and  all 
papers,  documents,  books,  and  memoranda 
showing  the  final  disposition  of  such  claims, 
and  the  method  by  which  the  same  were 
paid  or  disposed  of,  and  particularly  certain 
tissue  copy  books  containing  copies  of  vouch- 
ers for  certain  years,  and  all  made  for  re- 
fund of  any  freight  paid,  has  been  held  not 
to  be  a  violation  of  the  4th  constitutional 
Amendment,  providing  that  "the  right  of 
the  people  to  be  secure  in  their  persons, 
houses,  paper,  and  effects,  against  unrea- 
sonable searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue  but 
upon  probable  cause  supported  by  onth  or 
affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or 
things  to  be  seized."  Santa  Fe  P.  K.  Co.  v. 
Davidson,  149  Fed.  003. 

So,  where  an  investigation  was  to  be  made 
by  a  grand  jury  of  a  charge  for  having  sold 
diseased  meat  for  food,  a  subpoena  duces 
teciun  which  was  limited  to  such  books  or 
papers  as  related  to  or  concerned  any  deal- 
ings or  business  during  a  specified  period 
of  about  two  years  with  certain  parties, 
and  which  also  gave  in  detail  the  dates  and 
amounts  of  checks  and  vouchers  required, 
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was  held  sufHcient.  Consolidated  Render- 
ing Co.  V.  Vermont,  207  U.  S.  641,  52  L.  ed. 
327,  28  Sup.  Ct.  Rep.  178,  12  A.  &,  E.  Ann. 
Cas.  658.  The  court  said:  "But  unless  it 
can  be  said  that  the  court  or  grand  jury 
never  has  any  right  to  call  for  all  the  books 
and  papers  or  correspondence  between  cer- 
tain dates  and  certain  persons  named,  in 
regard  to  a  complaint  which  is  pending  be- 
fore such  court  or  grand  jury,  we  think  the 
objection  here  made  is  not  well  founded.  Wo 
see  no  reason  why  all  such  books,  papers, 
and  correspondence  which  related  to  the 
subject  of  inquiry,  and  were  described  with 
reasonable  detail,  should  not  be  called  for, 
and  the  company  directed  to  produce  them. 
Otherwise  the  state  would  be  compelled  to 
designate  each  particular  paper  which  it 
desired,  which  presupposes  an  accurate 
knowledge  of  such  papers,  which  the  tribu- 
nal desiring  the  papers  would  probably 
rarely,  if  ever,  have." 

And  this  case  was  followed  in  Hammond 
Packing  Co.  v.  Arkansas,  212  U.  S.  322,  53 
L.  ed.  530,  29  Sup.  Ct.  Kep.  370,  15  A.  &  E. 
Ann.  Cas.  646,  where  a  corporation  was 
charged  with  a  violation  of  the  state  anti- 
trust law,  and  it  was  held  that,  notwith- 
standing an  order  issued  against  employees 
of  a  corporation  which  alleged  that  "said 
persons  have  in  their  possession  and  under 
their  control  and  at  the  Chicago  office  of 
the  defendant  company,  numerous  books, 
papers,  and  documents  bearing  upon  the  is- 
sues  in  this  cause,  and  relevant  to  the  claim 
of  the  plaintiff  herein;  that  the  precise  de- 
scription and  nature  of  these  is  peculiarly 
within  the  knowledge  of  the  aforesaid  per- 
sons; and  that  it  is  impossible  for  your  re- 
lator to  so  frame  written  interrogatories  and 
demands  as  to  require  the  production  of 
such  books,  papers,  and  documents  as  afore- 
said as  are  relevant  to  the  issues  of  this 
cause,"  was  indefinite,  still  the  state,  in 
view  of  the  visitorial  power  over  corpora- 
tions doing  business  within  its  borders,  and 
its  rifjht  to  know  whether  such  business  wa? 
carried  on  in  an  illegal  manner,  could  com- 
pel the  production  of  the  books  and  papers 
of  the  corporation,  although  the  concern  in 
question  was  a  foreign  corporation. 

J.  T.  W. 
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crime  or  some  person  must  be  suspected  of 
a  crime,  and  that  the  injury  must  be  di- 
rected to  a  discovery  either  of  the  crime 
or  the  person;  and,  second,  that  the  grand 
jury  has  power  to  interrogate  the  witness 
brought  before  them  with  regard  to  any 
crime  that  may  have  been  committed  of 
which  the  witness  has  knowledge,  as  well 
as  tlie  person  who  is  suspected  of  com- 
mitting the  crime;  and,  third,  the  question 
propounded  must  be  material  to  the  par- 
ticular matter  under  investigation,  and 
that  no  court  has  power  to  punish  for  con- 
tempt for  disobeying  a  subpoena,  unless  it 
is  made  to  appear  that  the  disobedience 
and  refusal  to  testify  is  as  to  some  matter 
material  to  the  prosecution  or  some  crime 
or  person  charged  with  the  commission  of 
a  crime.  The  subpoena  duces  tecum  issued 
in  this  case  called  upon  Gould,  the  agent 
of  the  telegraph  company,  to  have  and  pro- 
duce instanter  before  the  grand  jury  of  said 
county  all  telegraphic  messages  of  every 
character  and  description  now  in  his  pos- 
session or  control,  received  from  J.  W. 
Percy,  agent  of  the  Western  Union  Tele- 
graph Company,  at  Baird,  Texas,  or  which 
were  received  from  the  office  of  said  com- 
pany at  Baird,  Texas.  The  messages  re- 
ferred to  in  the  above  subpoena  duces  tecum 
were  those  contained  in  the  subpoena  duces 
tecum  served  upon  Percy,  which  required 
him,  as  agent  of  the  Western  Union  Tele- 
graph Company  at  Baird,  Texas,  to  pro- 
duce before  the  grand  jury  of  Callahan, 
Texas,  now  in  session,  all  messages  sent 
by  parties  from  said  Baird,  Texas,  ordering 
intoxicating  liquors  within  the  last  nix 
months.  It  will  be  noted  that  these  sub- 
poenas do  call  for  messages  within  a  speci- 
fied time,  but  do  not  name  the  parties  who 
sent  the  messages,  and  it  was  a  very  gen- 
eral, sweeping  order.  We  think  it  is  clear 
that  telegraphic  messages  in  the  possession 
of  officers  of  the  company  are  not  privi- 
leged communications,  and  their  produc- 
tion can  be  compelled  as  other  writings. 
See  National  Bank  v.  National  Bank,  7  W. 
Va.  644 ;  Scott  &  J.  Teleg.  §  378,  note ;  United 
States  T.  Babcock,  3  Dill.  667,  Fed.  Cas. 
No.  14,484;  Ex  parte  Brown,  72  Mo.  83, 
37  Am.  Rep.  426.  The  agent  of  a  tele- 
graph company  may,  therefore,  be  compelled 
by  proper  process  to  produce  such  message 
before  the  grand  jury,  and  no  rule  of  the 
company  can  excuse  him  from  liability  to 
punishment  for  refusal  so  to  do.  This, 
however,  is  subject  to  the  qualification  that 
the  subpoena  must  first  have  a  certainty  of 
description  of  papers  required.  The  sub- 
poena should  give  a  reasonably  accurate 
description  of  the  papers  wanted,  either  by 
date,  title,  substance,  or  the  subject  to 
which  they  relate,  as  well  as  the  names  of 
31  L.R.A.(N.S.) 


the  parties  sending  same.  It  is  contended 
by  relator  that  the  subpoena  in  this  case 
was  unauthorized  and  violative  of  §  9,  art. 
1,  of  the  Constitution  of  Texas,  known  as 
the  Bill  of  Rights,  which  reads  as  follows: 
'*The  people  shall  be  secure  in  their  per- 
sons, houses,  papers,  and  possessions,  from 
all  unreasonable  seizures  or  searches,  and 
no  warrant  to  search  any  place,  or  ^o 
seize  any  person  or  thing,  shall  issue  with- 
out describing  them  as  near  as  may  be,  nor 
without  probable  cause  supported  by  oath 
or  affirmation."  It  will  be  seen  by  reading 
this  section  that  persons,  houses,  and 
papers  are  put  in  the  same  class,  and 
the  same  restiictions  and  limitations  apply 
to  the  one  as  the  other,  and  the  imperative 
demand  of  the  Constitution  is  that  no  war- 
rant shall  issue  without  first  describing 
them  as  near  as  may  be;  second,  not  then, 
without  probable  cause  supported  by  oath 
or  affirmation.  Section  29  of  article  1  pro- 
vides: "To  guard  against  transgressions 
of  the  high  powers  herein  delegated,  we  de- 
clare that  everything  in  this  'Bill  of  Rights' 
is  excepted  out  of  the  general  powers  of 
government,  and  shall  forever  remain  in- 
violate. .  .  •"  We  are  not  advised  that 
the  question,  as  here  presented,  has  ever 
been  before  the  courts  of  Texas.  The  ques- 
tion, however,  has  received  attention  in 
sifter  states  where  like  constitutional  pro- 
visions are  in  force,  and  the  same  reason- 
ing that  applies  to  the  search  of  the  house 
will  also  apply  to  the  seizure  of  papers; 
and  it  may  be  here  stated  that  the  Consti- 
tution of  the  United  States  embodies  practi- 
cally the  same  language  upon  this  subject, 
the  4th  Amendment  of  the  Constitution  of 
the  United  States  reading  as  follows:  "The 
right  of  the  people  to  be  secure  in  their 
persons,  houses,  paper,  and  effects,  against 
unreasonable  searches  and  seizures,  shall 
not  be  violated;  and  no  warrants  shall  is- 
sue but  upon  probable  cause  supported  by 
oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized."  The  case 
of  Boyd  V.  United  States,  116  U.  S.  610. 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  624,  involved 
a  construction  of  this  constitutional  pro- 
vision with  regard  to  search  and  seizure. 

In  3874  Congress  passed  an  act  which 
provided  that  in  all  suits  other  thian  crimi- 
nal cases,  arising  under  the  revenue  laws 
of  the  United  States,  the  attorney  repre- 
senting the  government,  whenever  in  his 
belief  any  business  book,  invoice,  or  paper 
belonging  to  or  under  tlie  control  of  the 
defendant,  will  tend  to  prove  any  allega- 
tion made  by  the  United  States,  may  make 
a  written  motion  describing  such  book,  in- 
voice, or  paper,  and  set  forth  the  allega- 
tions which  he  expects  to  prove;  and  there- 
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upon  the  court  waf  authorized  to  issue  no- 
tice to  the  defendant  to  produce  such  book, 
inroice,  or  paper,  and  if  the  defendant  or 
claimant  should  refuse  to  produce  such 
book,  invoice,  or  paper,  that  the  allega- 
tions in  such  motion  should  be  taken  as 
confessed.  The  Supreme  Court,  in  a  very 
able  opinion,  reviewed  this  act  of  Congress, 
and  held  that  it  was  violative  of  the  4th 
and  5th  Amendments  of  the  Constitution  of 
the  United  States,  which  provided  against 
unreasonable  search  and  seizure,  holding 
that  a  suit  for  penalties  was  quasi  crimi- 
nal. This  opinion  is  quite  lengthy,  and 
reviews  this  subject  at  some  length,  giving 
a  history  of  the  conditions  that  had  ex- 
isted in  England  during  the  days  of  the 
Star  Chamber,  and  of  the  causes  which  led 
the  English  people  to  make  similar  pro- 
visions in  their  Constitutions,  and  which 
were  brought  forward  and  ingrafted  in  the 
Constitution  of  the  United  States.  The 
court  says:  '^he  practice  had  obtained 
in  the  Colonies  of  issuing  writs  of  assist- 
ance to  the  revenue  officers,  empowering 
them,  in  their  discretion,  to  search  sus- 
pected places  for  smuggled  goods,  which 
James  Otis  pronounced  'the  worst  instru- 
ment of  arbitrary  power,  the  most  destruc- 
tive of  English  liberty  and  the  fundamental 
principles  of  law,  that  ever  was  found  in 
an  English  law  book;'  since  they  placed 
'the  liberty  of  every  man  in  the  hands  of 
every  petty  officer.'"  It  seems  that  in 
1761,  Lord  Halifax,  who  was  then  the 
Secretary  of  State  for  England,  was  in  the 
habit  of  issuing  warrants  for  searching 
private  houses  for  the  discovery  and  sei- 
zure of  books  and  papers  that  might  be 
used  to  convict  their  owner  of  certain 
crimes.  This  conduct  on  the  part  of  the 
Secretary  of  State  was  resisted  on  the  part 
of  the  people.  Actions  were  brought  by 
persons  whose  homes  had  been  invaded  and 
their  papers  seized,  and  in  the  case  of 
Entick  a  suit  was  brought  against  Carring- 
ton,  an  under  officer  of  the  Secretary  of 
State,  and  which  is  reported  in  19  How. 
St.  Tr.  1029.  The  allegation  was  there 
made  that  the  defendant  had  broken  into 
the  dwelling  house  of  the  plaintiff  and 
broken  open  his  desks  and  boxes,  searching 
and  examining  his  papers.  This  case  was 
brouglit  at  the  Michaelmas  term,  1765,  and 
Lord  Camden  pronounced  the  judgment  of 
the  court,  and  the  law  as  expounded  by  him 
has  been  regarded  as  settled  from  that 
time  to  this,  and  his  great  judgment  on 
that  occasion  is  considered  as  one  of  the 
landmarks  of  English  liberty.  "It  was 
welcomed  and  applauded  by  the  lovers  of 
liberty  in  the  Colonies  as  well  as  in  the 
mother  country.  It  is  regarded  as  one  of 
the  permanent  monuments  of  the  British 
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Constitution,  and  is  quoted  as  such  by  the 
English  authorities  on  that  subject  down 
to  the  present  time.  As  every  American 
statesnien,  during  our  revolutionary  and 
formative  period  as  a  nation,  was  undoubt- 
edly familiar  with  this  monument  of  Eng- 
lish freedom,  and  considered  it  as  the  true 
and  ultimate  expression  of  constitutional 
law,  it  may  be  confidently  asserted  that 
its  propositions  were  in  the  minds  of  those 
who  framed  the  4th  Amendment  to  the  Con- 
stitution, and  were  considered  as  sufficient- 
ly explanatory  of  what  was  meant  by  un- 
reasonable searches  and  seizures."  In  that 
case  Lord  Camden  said:  "The  great  end 
for  wliich  men  entered  into  society  was  to 
secure  their  property.  That  right  is  pre- 
served sacred  and  incommunicable  in  all 
instances  where  it  has  not  been  taken  away 
or  abridged  by  some  public  law  for  the 
good  of  the  whole.  The  cases  where  this 
right  of  property  is  set  aside  by  positive 
law  are  various.  Distresses,  executions, 
forfeitures,  taxes,  etc.,  are  all  of  this  de- 
scription, wherein  every  man  by  common 
consent  gives  up  that  right  for  the  sake 
of  justice  and  the  general  good.  By  the 
laws  of  England,  every  invasion  of  private 
property,  be  it  ever  so  minute,  is  a  tres- 
pass. No  man  can  set  his  foot  upon  my 
ground  without  my  license  but  he  is  liable 
to  an  action,  though  the  damage  be  nothing. 
.  .  .  Papers  are  the  owner's  goods  and 
chattels;  they  are  his  dearest  property; 
and  are  so  far  from  enduring  a  seizure  that 
they  will  hardly  bear  an  inspection;  and 
though  the  eye  cannot  by  the  laws  of  Eng- 
land be  guilty  of  a  trespass,  yet,  where 
private  papers  are  removed  and  carried 
away,  the  secret  nature  of  those  goods  will 
be  an  aggravation  of  the  trespass,  and  de- 
mand more  considerable  damages  in  that 
respect.  Where  is  the  written  law  that 
gives  any  magistrate  such  a  power?  I  can 
safely  answer,  there  is  none,  and  therefore 
it  is  too  much  for  us,  without  such  au- 
thority, to  pronounce  a  practice  legal  which 
would  be  subversive  of  all  the  comforts  of 
society."  And  to  the  proposition  contended 
for  by  the  state  in  this  case,  that  this 
search  was  necessary  to  the  detection  of 
offenders  by  discovering  evidence,  we  will 
answer  this  in  the  language  of  Lord  Cam- 
den: "Lastly,  it  is  urged  as  an  argument 
of  utility  that  such  a  search  is  a  means  of 
detecting  offenders  by  discovering  evidence. 
I  wish  some  cases  had  been  shown,  where 
the  law  forceth  evidence  out  of  the  owner's 
custody  by  process.  There  is  no  process 
against  papers  in  civil  causes.  It  has  been 
often  tried,  but  never  prevailed.  Nay, 
where  the  adversary  has  by  force  or  fraud 
got  possession  of  your  own  proper  evi- 
dence, there  is  no  way  to  get  it  back  but 
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by   action.     In    the   criminal   law  such   a 
proceeding   was   never   heard  of;    and   yet 
there  are  some  crimes,  such,  for  Instance, 
as  murder,  rape,  robbery,  and  housebreak- 
ing, to  say  nothing  of  forgery  and  perjury, 
that  are  more  atrocious  than  libeling.    But 
our  law  has  provided  no  paper  search  in 
these  cases  to  help  forward  the  conviction. 
Whether  this  proceedeth  from  the  gentle- 
ness of  the  law  towards  criminals,  or  from 
a  consideration  that  such  a  power  would  be 
more  pernicious  to  the  innocent  than  use- 
ful to  the  public,  I  will  not  say.    It  is  very 
certain  that  the  law  obligeth  no  man  to 
accuse  himself;  because  the  necessary  means 
of  compelling  self-accusation,  falling  upon 
the  innocent  as  well  as  the  guilty,  would 
be  both  cruel  and  unjust;    and  it  should 
seem  that  search  for  evidence  is  diskllowed 
upon  the  same  principle.     There,  too,  the 
innocent    would    be    confounded    with    the 
guilty."     The  case  of  Ex  parte  Brown,  72 
Mo.  83,  37  Am.  Rep.  426,  was  a  case  very 
much  like  the  case  at  bar.     In  that  ease 
a  subpcena  duces  tecum  was  issued  by  the 
clerk  of  the  St.  Louis  criminal  court,  com- 
manding the   petitioner   to   appear   before 
the  grand  jury  to  testify  in  a  certain  mat- 
ter pending  before  said  inquest,  and  then 
and  there  produce  any  or  all  telegraphic 
despatches  or  copies  of  the  same  then  in 
the  office  of  the  Western  Union  Telegraph 
Company  at  St.  Louis,  of  which  petitioner 
was   manager,   these   despatches  being  be- 
tween   certain    parties    therein   mentioned. 
Brown  appeared  before  the  grand  jury,  but 
declined  to  produce  the  messages,  and  that 
court,  invoking  a  provision  of  their  Con- 
stitution similar   to  ours  with   regard  to 
search  and  seizure,  held  that  the  party  was 
not  in  contempt,  and  that  the  district  court 
had  no  power  to  punish  him  for  refusing 
to  deliver  the  messages.     Continuing  the 
opinion,  the  court  says:     "The  section  de- 
clares that  the  people  ought  to  be  secure, 
in  their  papers,  from  unreasonable  searches, 
and  whether  a  subpoena   duces  tecum  for 
papers,  or  search  warrant  for  chattels,  be 
issued,  the  spirit  of  that  section  demands 
that,  while  in  the  latter  case  there  must  be 
probable  cause  supported  by  oath  or  af- 
firmation, with  a  description  in  the  vrar- 
rant  of  the  place  to  be  searched,  or  the 
thing  to  be  searched  for,  in  the  other,  it 
shall  at  least  give  a  reasonably  accurate 
description  of  the  paper  wanted,  either  by 
its   date,   title,   substance,    or   the   subject 
it  relates  to,  and  that  it  shall  be  shown 
to  the  court  or  authority  issuing  the  process 
that  there  is  a  cause  pending  in  a  court, 
and  that  the  paper  is  material  as  evidence 
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in  the  cause.    To  permit  an  indiscriminate 
search  among  all  the  papers  in  one's  pos- 
session for  no  particular  paper,  but  some 
paper  which  may  throw  some  light  on  some 
issue  involved  in  the  trial  of  some  cause 
pending,  would  lead  to  consequences  that 
can  be  contemplated  only  with  horror,  and 
such  a  process  is  not  to  be  tolerated  among 
a  free  people.    A  grand  jury  baa  a  general 
inquisitorial  power.    They  may  ask  a  wit- 
ness summoned  before  them  without  refer- 
ence to  any  particular  offense  which  is  a 
subject  of  inquiry,  what  he  knows  touching 
the  violation  of  any  section  of  the  Criminal 
Code.     Give  such  a  body,  in  addition,  the 
power  to  search  any  man's  papers  for  evi- 
dence of  some  crime  committed,  and  you 
convert  it  into  a  tribunal  which  would  soon 
become  as  odious  to  American  citizens  as 
the  Star  Chamber  was  to  Englishmen,  or 
the    Spanish    Inquisition   to    the    civilized 
world.     Here,  communications,  at  different 
times   within   a  period   of   fifteen  months 
sent  or  received  by  the  parties  named,  are 
called  for.     The  date,  title,  substance,  or 
subject-matter  of  none  of  them  is  given, 
and  it  is  utterly  impossible  that  it  could 
have  been  made  to  appear,  without  more, 
that  any  of  the  messages  were  material  as 
evidence  before  the  grand  jury.    Moreover, 
it  not  only  called  for  all  messages  between 
the  parties  named,  but  for  all  which  may 
have  been  sent  or  received  by  either  of  the 
parties,  to  or  from  any  person  on  the  face 
of  the  earth.    A  compliance  with  the  order 
might  have  resulted  in  the  production  of 
confidential   communications   between   hus- 
band and  wife,   client  and  attorney,  con- 
fessor and  penitent,  parent  and  child.    Mat- 
ters which  it  deeply  concerned  the  partiei 
to  keep  secret  from  the  world,  and  of  no 
importance   or   value   as   evidence   in   any 
cause,  might  thus  be  disclosed  to  the  an- 
noyance and  shame  of  the  only  persons  in- 
terested.   Incidents  in  the  lives  of  members 
of  families  which  the  happiness  and  wel- 
fare of  the  household  require  to  be  kept 
secret  might  be  exposed,  and  offenses  not 
recognizable  by   the  law,  long  since  com- 
mitted and  condoned,  brought  to  light  and 
hawked    through   the   country   by   scandal 
mongers,  to  the  disturbance  of  the  peace 
of  society,  and  the  destruction  of  the  hap- 
piness of  whole  households.     It  is  no  an- 
swer to  this  that  the  obligation  of  secrecy 
imposed  by  law  on  grand  juries  would  pre- 
vent such  exposure.     It  is  enough  to  dis- 
turb and  harass  a  man,  that  twelve  of  his 
neighbors,   though   sworn  to   secrecy,  have 
acquired   knowledge  diminishing  their  re- 
spect for  him,  which  they  had  no  right 
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to  obtain,  and  they  may  be  the  very  twelve 
men  with  whom,  above  all  others,  he  most 
desired  to  be  in  good  repute." 

To  a  certain  extent  the  telgraph  com- 
pany is  but  the  trustee  of  the  sender  of 
the  message.  It  has,  by  reason  thereof,  in 
its  possession  important  and  valuable  com- 
munications which  should  not  be  subject 
to  exposure  to  the  prying  curiosity  of  idle 
gossips,  or  the  malice  of  malignant  mis- 
chief makers.  In  the  case  of  Bessemer  y. 
Eidge,  162  Ala.  201,  60  So.  270,  the  supreme 
court  of  Alabama  held  that  an  ordinance 
prohibiting  the  keeping  of  intoxicating  li- 
quor in  any  house,  building,  or  place  where 
people  resort,  public  or  private,  for  lawful 
or  unlawful  purposes,  and  providing  for  th^ 
seizure  and  confiscation  of  such  liquor,  and 
the  arrest  of  any  person  suspected  of  vio- 
lating the  ordinance,  with  or  without  war- 
rant, is  in  violation  of  the  Bill  of  Rights, 
declaring  that  the  people  should  be  secure 
in  their  persons,  houses,  and  possessions 
from  unlawful  search  and  seizure.  Mr. 
Cooley  in  his  valuable  work  on  Constitu- 
tional Limitations  (page  424)  says:  "Near 
in  importance  to  exemption  from  any  arbi- 
trary control  of  the  person  is  that  maxim 
of  the  common  law  which  secures  to  the 
citizen  immunity  in  his  home  against  the 
piling  eyes  of  the  government,  and  protec- 
tion in  person,  property,  and  papers  against 
even  the  process  of  the  law,  except  in  a  few 
specified  cases.  The  maxim  that  'every 
man's  house  is  his  castle'  is  made  a  part  of 
our  constitutional  law  in  the  clauses  pro- 
hibiting unreasonable  searches  and  seizures, 
and  has  always  been  looked  upon  as  of 
high  value  to  the  citizen."  In  the  case  of 
Carson  v.  Hawley,  82  Minn.  204,  84  N.  W. 
746,  the  supreme  court  of  Minnesota  held: 
A  witness,  in  response  to  a  subpoena,  can- 
not be  required  to  produce  all  his  books, 
papers,  and  checks  for  a  substantial  period 
of  time  in  response  to  an  omnibus  demand 
for  the  same  in  such  subpoena,  and  a  re- 
fusal to  comply  with  such  a  demand  does 
not  furnish  evidence  that  can  be  properly 
used  against  the  party  refusing  to  do  so, 
on  the  trial  of  an  action,  holding  that  this 
was  violative  of  the  provision  of  the  Min- 
nesota Constitution  against  searches  and 
seizures.  In  the  cast  of  Ex  parte  Jaynes, 
70  Cal.  638,  12  Pac.  117,  that  court  held: 
An  employee  of  a  telegraph  company,  hav- 
ing charge  of  messages  transmitted  by  it, 
is  not  guilty  of  contempt  for  refusing  to 
obey  a  subpoena  duces  tecum  commanding 
him  to  search  for  and  produce  all  messages 
from  and  to  a  large  number  of  persons 
therein  named,  between  specified  dates.  The 
subpoena  must  identify  the  particular  mes- 
sages required.  In  the  case  of  Dupree  v. 
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State,  102  Tex.  455,  119  S.  W.  301,  the 
supreme  court  of  Texas  held  timt  the  pro- 
visions of  the  act  of  the  legislature  au-, 
thorizing  searches  of  places,  and  the  sei- 
zure of  liquors  kept  for  sale  in  violation 
of  law,  are  invalid  for  failing  to  require 
the  complaint  and  warrant  to  describe  the 
place  to  be  searched,  as  required  by  Bill  of 
Rights,  §  9,  forbidding  the  issuance  of  any 
warrant  to  search  any  place  without  de- 
scribing it.  And  the  supreme  court  held 
further  that  the  purpose  of  §  9  with  re- 
gard to  unreasonable  searches  and  seizures 
is  to  define  and  limit  the  power  to  invade 
the  premises  of  the  citizen  by  a  specifica- 
tion of  that  which  he  may  search  for  and 
seize,  and  that  the  provision  of  said  act 
is  in  violation  of  Bill  of  Riglits,  §  9,  be- 
cause of  the  failure  to  require  a  descrip- 
tion of  the  liquors  to  be  seized,  since  all 
intoxicating  liquors  are  not  under  the  ban 
of  the  law,  for  they  may  be  kept  for  lawful 
purposes,  and  since  it  is  only  where  li- 
quors are  sold  or  kept  for  sale  in  violation 
of  the  law,  they  may  be  made  subject  to 
seizure.  Further,  the  supreme  court  held 
that  the  legislature  cannot  dispense  with 
the  requirements  of  the  Bill  of  Rights  that 
search  warrants  shall  not  issue  without 
probable  cause  supported  by  oath,  and  it 
cannot  evade  the  limitation  by  an  attempt 
to  make  that  probable  cause  which  is  not 
such;  and  before  a  seizure  can  take  place 
of  such  matters,  the  probable  cause  tlierc- 
for  must  be  supported  by  oath,  and  this 
oath  cannot  be  made  upon  belief,  but  it 
must  be  either  upon  personal  knowledge 
of  the  facts,  or  must  state  the  facts  upon 
which  he  forms  his  belief. 

In  this  case,  the  subpoena  duces  tecum 
was  for  all  telegrams  sent  from  the  office 
at  Baird,  ordering  intoxicating  liquors;  it 
did  not  specify  whctlier  the  liquors  or- 
dered were  unlawfully  sent  for;  it  said  all 
intoxicating  liquors.  All  intoxicating  li- 
quors are  not  under  the  ban  of  the  law. 
What  right  had  the  grand  jury  to  have 
exposed  before  them  the  messages  sent  in- 
discriminately by  the  citizenship  of  Baird 
in  ordering  intoxicating  liquors?  The  de- 
mand made  upon  the  witness  was  unrea- 
sonable and  unwarranted.  It  was  too  gen- 
eral. It  did  not  relate  to  any  crime  com- 
mitted, nor  to  any  person  accused  or  sus- 
pected. It  was  not  directed  to  the  inquiry 
into  any  crime.  It  failed  to  show  the  pur- 
poses for  wliicli  tlie  telegrams  were  de- 
manded, and  was  but  a  prying  and  fishing 
expedition  that  cannot  be  authorized  by 
law.  The  protection  of  papers  is  as  much 
secured  under  the  provisions  of  the  Bill  oi 
Rights  as   a   man's   house,   and   the   same 
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rules  that  apply  to  one  apply  to  the  other. 
The  courts  will  not  permit  the  exercise  of 
an  arbitrary  power,  where  its  tendency 
might  be  to  disturb  domestic  relations,  ex- 
pose commercial  secrets,  to  satisfy  the  idle 
curiosity  of  men.  The  Constitution  holds 
too  sacred  the  privacy  of  home  to  permit 
this.  As  was  said  by  Lord  Chatham:  "The 
poorest  man  in  his  cottage  may  bid  de- 
fiance to  all  the  forces  of  the  Crown.  It 
may  be  frail;  its  room  may  shake;  the 
wind  may  blow  through  it;  the  storm  may 
enter;  the  rain  may  enter;  but  the  King 
may  not  enter,  and  all  his  forces  dare  not 
cross  the  thresliold  of  the  ruined  tenement." 
We  cannot  believe  in  the  doctrine  that  Con 
stitutions  may  be  enlarged,  amended,  or 
repealed  by  interpretation,  and  whenever 
the  provisions  of  the  Constitution  are  vio- 
lated, and  oflicials,  either  ministerial,  exe- 
cutive, or  legislative,  attempt  the  enforce- 
ment of  rules  and  regulations  violative  of  its 
provisions,  the  courts,  anchored  close  to  the 
Constitution,  have  never  hesitated  to  call 
them  back  to  the  limits  of  that  instrument. 
Mr.  Thompson  on  Trials,  vol.  1,  p.  589, 
gives  this  definition  of  a  subpcena  duces 
tecum:  "A  process  by  which  a  court,  at 
the  instance  of  a  suitor,  commands  a  per- 
son who  has  in  his  possession  or  control 
some  document  or  paper  that  is  pertinent 
to  the  issues  of  the  pending  controversy, 
to  produce  it  for  use  at  the  trial."  And 
adds:  "This  writ  extended  no  further  than 
to  compel  the  production  of  books  and 
papers,  the  existence  and  character  of 
which  were  already  known  to  the  party 
seeking  to  use  them  as  evidence;  so  that, 
as  already  seen,  it  was  necessary  that  it 
should  describe  the  books  or  papers  re- 
quired to  be  produced,  with  a  considerable 
degree  of  accuracy."  On  page  180,  §  176, 
he  says:  "Particularity  is  required  in  de- 
scribing the  documents  which  the  witness 
IS  required  to  produce.  Thus,  a  subpoena 
to  produce  all  the  despatches  received  at  a 
certain  telegraph  ofiice  between  the  6th  and 
20th  days  of  the  month  is  too  general. 
So,  it  has  been  held  that  a  subpoena  re- 
quiring a  solicitor  to  produce  all  of  his 
books,  papers,  etc.,  relating  to  all  dealings 
between  him  and  a  party  to  the  suit,  during 
a  term  of  thirty -three  years,  is  too  vague." 
It  is  useless  to  extend  this  inquiry  further. 
Cases  and  instances  could  be  multiplied 
showing  that  a  subpoena  of  the  character 
described  herein  is  too  general,  and  that 
such  a  demand  would  be  unreasonable.  We 
are,  tlierefore,  clearly  of  opinion  that  the 
relator  in  this  cose  was  not  required  to 
obey  the  subpoena  issued  in  this  case,  and 
for  this  reason  the  relator  will  be  dis- 
charged. 
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C.  a.  ALEXANDER  to  Use  of  L.  E.  Boyer 
-   >  et  al.,  Appt., 

V.  '1 

MICHAEL  SHALALA  et  al. 

(228  Pa.  297,  77  Atl.  554.) 

Husband     and    .wife  —  conveyance  — 
validity. 

1.  Where  the  statute  requires  a  husband 
to  join  in  his  wife's  deed,  she  cannot  make 
a  conveyance  directly  to  him,  although  ha 
joins  in  the  deed. 

ISjectment  —  invalid  deed  —  allowance 
for  improvements. 

2.  Where  a  deed  by  a  married  woman  is 
void,  and  no  principles  of  estoppel  apply, 
defendants,  in  an  action  by  her  to  recover 
possession  of  the  property,  are  not  entitled 
to  a  conditional  verdict  to  cover  the  amount 
of  their  improvements. 

Same  —  mesne  profits  —  notice. 

3.  Notice  of  a  claim  for  mesne  profits 
should  be  filed  prior  to  the  trial  to  per- 
mit their  recovery  by  plaintiffs  in  eject- 
ment, 

(May  16,  1910.) 

Note. -^  Validity    of   direct   conveyance 
hy  wife  to  husband. 

It  is  conceded  by  all  courts  that  at  com- 
mon law  the  wife  could  not  make  a  direct 
conveyance  to  her  husband,  although  the 
exact  question  has  seldom  been  in  issue. 
This  conclusion  is  generally  based  upon  the 
doctrine  of  merger  of  identity  or  legal  unity. 

Thus,  in  Frissell  v.  Rosier,  19  Mo.  449, 
it  was  said  that  the  legal  unity  of  husband 
and  wife  prevented  them  from  releasing  to 
each  other  their  respective  separate  inter- 
ests in  lands  by  deed  of  partition. 

Another  theory  for  this  conclusion  is  that 
the  wife  is  sub  potestate  tnri,  and  ought  not 
to  be  bound  while  under  his  coercion.  This 
theory  is  perhaps  based  upon  the  sounder 
legal  reasoning,  and  is  considered  by  many 
authorities  on  common  law  to  be  the  true 
rule.  These  rules  are  stated  and  discussed 
in  Scarborough  v.  Watkins,  9  B.  Mon.  540, 
50  Am.  Dec.  528,  as  follows:  "It  is  a 
maxim  of  the  common  law,  that  the  husband 
and  wife  cannot  make  a  valid  contract  with 
each  other,  during  the  coverture.  The  rea- 
son generally  assigned  is  that,  the  wife  hav- 
ing lost  her  legal  unity,  she  and  her  hus- 
band are  one  person  in  lecal  contemplation, 
and  it  would  be  absurd  for  any  oerson  to 
enter  into  a  contract  with  himself.  This, 
however,  is  not  the  true  reason.  The  law 
does  not,  in  all  respects,  consider  husband 
and  wife  as  one  person,  for  a  conveyance  of 
land  to  the  wife  vests  it  in  her,  and  not  in 
her  husband;  so  that,  in  fact,  they  are,  as 
it  regards  real  estate,  for  many  purposes, 
viewed  as  two  distinct  persons.  The  true 
reason  of  the  rule  is  that  the  wife  is  under 
the   coercion   of   the    husband,    and,   being 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  court  of  Common  Pleas  for  Clear- 
field County  in  defendants'  favor  in  a  pro- 
ceeding to  establish  title  to  certain  land. 
Reversed. 

Lizzie  Alexander,  who  at  one  time  was 
owner  of  the  land  in  dispute,  executed  a 
deed  to  her  husband,  Emery  Alexander,  for 
the  land,  her  husband  joining  in  the  deed 
as  grantor.  Defendants  claimed  the  land 
under  conveyance  from  him. 

Messrs.  A.  L.  Cole  and  Ii.  B.  Boyer  for 
appellant. 

Messrs.  W.  C.  roiitz  and  W.  L.  Oalklns 
for  appellees. 

Moflctizisker,  J.,  delivered'  the  opinion 
of  the  court: 

The  controlling  question  in  this  case  is: 
Can  a  married  woman,  when  her  husband 
joins  in  the  deed  as  a  grantor,  make  a  valid 
conveyance  of  her  real  estate  directly  to 
such  husband  as  grantee?    While  the  mar- 


ried women's  property  acts  of  the  different 
states  are  not  precisely  alike  in  phraseology, 
they  are  all  directed  to  the  same  end;  and 
when  they  contain  a  requirement,  such  as 
in  the  act  of  June  8,  1803  (P.  L.  344), 
that  the  husband  shall  join  in  the  deed  of 
the  wife,  the  thought  seems  to  be  general 
(where  the  point  has  been  raised)  that  a 
direct  conveyance  from  tlie  wife  to  the  hus- 
band is  void,  even  though  joined  in  by  him. 
Johnson  v.  Jouchert,  124  Ind.  105,  8  L.R.A. 
705,  24  N.  E.  580;  Riley  v.  Wilson,  80 
Tex.  240,  24  S.  W.  304;  Trawick  v.  Davis, 

85  Ala.  342,  5  So.  83;  Rico  v.  Branden- 
stein,  08  Cal.  465,  20  L.R.A.  702,  35  Am. 
St.  Rep.  102,  33  Pao.  480;  Brooks  v.  Kearns, 

86  111.  547;  Kinnaman  ▼.  Pyle,  44  Ind.  275; 
21  Cyc.  Law  &  Proc.  p.  1202.  And  it  has 
been  so  held  in  New  York  under  a  statute 
which  did  not  contain  the  requirement. 
White  ▼.  Wager,  25  N.  Y.  328.  It  is  true 
that  in  a  number  of  jurisdictions  the  op- 
posite rule  has  been   adpoted    (Savage  v. 


thereby  deprived  of  freedom  of  volition, 
should  not  be  bound  by  her  contracts  with 
him  (Co.  Litt.  132,  Thomas's  edition). 
From  this  maxim  of  the  common  law,  the 
doctrine  seems  to  have  been  deduced  that 
the  husband  and  wife  could  not  convey  their 
lands  to  each  other." 

Under  married  women's  acts— husband  re- 
quired to  join  as  grantor. 

It  is  undoubtedly  the  general  rule  where 
the  statute  requires  both  the  husband  and 
the  wife  to  join  in  a  deed  of  her  property, 
that  a  conveyance  by  the  wife  directly  to 
the  husband.  IS  a  nullity,  and  this  upon  the 
ground  that  the  husband  cannot  be  both 
grantor  and  grantee.  Trawick  ▼.  Davis,  85 
Ala.  342,  5  So.  83  (but  this  is  not  the  pres- 
ent law  of  Alabama, — see  Osborne  ▼.  Coop- 
er, infra) ;  Whittaker  ▼.  Van  Hoose,  157 
Ala.  286,  47  So.  741 ;  Brooks  ▼.  Kearns,  86 
111.  547;  Breit  ▼.  Yeaton,  101  111.  242; 
Kinnaman  v.  Pyle,  44  Ind.  275;  Luntz  ▼. 
Greve,  102  Ind.  173,  26  N.  E.  128;  Johnson 
▼.  Jouchert,  124  Ind.  105,  8  L.R.A.  705,  24 
N.  E.  580;  McCord  v.  Bright,  44  Ind.  App. 
275,  87  N.  E.  654;  Scarborough  v.  Watkins, 
0  B.  Mon.  540,  60  Am.  Dec.  528;  Doty  ▼. 
Cox,  15  Ky.  L.  Rep.  68,  22  S.  W,  322;  Vic- 
roy  V.  Vicroy,  20  Ky.  L.  Rep.  47,  45  8. 
W.  75;  Preston  y.  Fryer,  38  Md.  221; 
Gebb  V.  Rose,  40  Md.  387;  Wicker  v.  Durr, 
225  Pa.  305,  74  Atl.  64;  Worrell  v.  Drake, 
110  Tenn.  303,  75  S.  W.  1015;  Giifin  ▼. 
Gifftn,  —  Tenn.  — ,  37  S.  W.  710;  Smith  v. 
Vineyard,  58  W.  Va.  08,  51  S.  E.  871; 
Mull  ins  v.  Shrewsbury,  60  W.  Va.  604,  55 
S.  E.  736;  Kellcy  ▼.  Dearman,  65  W.  Va. 
49,  63  S.  E.  603;  Deque  v.  Miller,  65  W. 
Va.  120,  23  L.R.A.(N.S.)  775,  64  S.  E. 
740;  Ogden  ▼.  McArthur,  36  U.  C.  Q.  B. 
246. 

In  Johnson  y.  Jouchert,  124  Ind.  105,  8 
L.R.A.  705,  24  N.  E.  580,  it  was  said  that 
31  L.R.A.(N.S.) 


the  common-law  rule  respecting  the  unity 
of  husband  and  wife  prevails  to  such  an  ex- 
tent in  Indiana  as  to  render  nugatory  any 
attempt  by  a  married  woman  to  convey  her 
separate  real  estate  directly  to  her  hus- 
band, unless  the  transaction  can  be  sus- 
tained on  principles  of  equity,  she  having 
been  given  no  power  by  statute  to  convey 
such  estate  except  by  deed,  in  which  her 
husband  was  required  to  join. 

In  Wicker  y.  Durr,  225  Pa.  305,  74  Atl. 
64,  it  was  held  under  a  statute  requiring 
the  husband  and  wife  to  join  in  any  con- 
veyance of  the  wife's  separate  property,  that 
a  conveyance  to  him  signed  by  her  alone  is 
invalid.  The  question  of  what  would  have 
been  the  effect  of  his  joinder  in  the  deed 
as  grantor  is  neither  raised  nor  discussed  in 
this  case,  but  is  answered  in  Alezandeb  v. 
Shalala,  which  holds  such  a  conveyance 
void,  although  he  does  join  in  the  deed  as 
grantor. 

And  the  following  cases  hold  that  a  wife 
cannot  make  a  valid  conveyance  directly 
to  her  husband,  although  he  joins  in  the 
deed  as  grantor  also,  where  the  statutes  do 
not  permit  her  to  make  a  yalid  deed  unless 
her  nusband  joins  therein  as  grantor:  Rico 
y.  Brandenstein,  08  Cal.  465,  20  L.R.A.  702, 
85  Am.  St.  Rep.  102,  33  Pac.  480;  Scar- 
borough y.  Watkins,  0  B.  Mon.  540,  50  Am. 
Dec.  528;  Mullins  v.  Shrewsbury,  60  W.  Va. 
604,55  S.  E.  736  (dictum). 

And  in  Bingler  y.  Bowman,  104  Pa.  210, 
46  Atl.  80,  it  WAS  held  that  an  agreement 
to  exchange  lands  executed  jointly  by  a 
husband  and  wife  is  not  binding  upon  the 
wife,  where  the  statutes  provide  that  a  mar- 
ried woman  can  convey  ner  separate  estate 
only  when  her  husband  joins  in  the  con- 
veyance. 

And  where  the  statutes  permitting  a  mar- 
ried woman  to  convey  her  separate  estate 
requires  a  privy  examination  and  certifi- 
cate, a  conveyance  by  the  wife  directly  to 
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Savage,  80  Me.  472,  15  Atl.  43;  Wells  v. 
Caywood,  3  Colo.  487;  Robertson  v.  Rob- 
ertson, 25  Iowa,  360;  Burdeno  v.  Amperse, 
14  Mich.  91,  90  Am.  Dec.  225),  but  the 
statutes  in  those  states  do  not  require  the 
husband  to  join  in  the  deed. 

The  common  law  considered  the  husband 
and  wife  so  nearly  one  that  the  husband 
could  neither  directly  convey  to  his  wife, 
nor  be  a  direct  grantee  from  her.  21  Cyc. 
Law  &  Proc.  pp.  1284,  1291.  To  render 
such  a  conveyance  from  the  wife  to  the  hus- 
band valid,  the  statute  must  not  only  ex- 
pressly confer  the  power  upon  her,  but  it 
must  thereby  remove  his  common-law  dis- 
ability (21  Cyc.  Law  it,  Proc.  p.  1202,  §  3; 
1  Bishop,  Married  Women,  §§  710,  711; 
Rico  V.  Brandenstein,  08  Cal,  405,  20  L.RA. 


702,  35  Am.  St.  Rep.  192,  33  Pac.  480),  and 
the  fact  that  a  vaiid  conveyance  can  be 
made  indirectly  througli  the  medium  of  a 
third  person  will  not  alter  the  rule  (21 
Cyc.  Law  &  Proc.  p.  1202,  §  4;  1  Bishop, 
Married  Women,  §§  712,  713;  White  ▼. 
Wager,  25  N.  Y.  328;  Riley  v.  Wilson,  86 
Tex.  240,  24  S.  W.  394).  However  inter- 
esting, it  will  serve  no  useful  purpose  to 
theorize  upon  this  subject:  The  question  is 
one  of  public  policy  for  the  lawmaking  pow- 
er of  the  state,  and  up  to  this  time  our 
legislature  has  not  seen  fit  to  go  as  far  as 
the  appellees  contend.  In  Wicker  ▼.  Durr, 
225  Pa.  305,  74  Atl.  64,  a  married  woman 
made  and  delivered  a  deed  to  her  husband, 
signed  by  herself  alone,  and  we  held  it  void, 
saying:     "Tlie  acts  of  1848  and  1893  ma- 


her  husband,  without  compliance  with  such 
requirement,  invalidates  the  deed  at  law. 
Funkhouser  v.  Fowler,  117  Tenn.  639,  101 
S,  W.  769. 

And  in  the  following  cases,  it  is  either 
assumed  or  held  without  discussion  that  n 
deed  directly  from  a  married  woman  to  her 
husband  is  void  at  law:  Connar  v.  Leach, 
84  Md.  571,  36  Atl.  691;  Graham  v.  Stuve, 
76  Tex.  533,  13  S.  W.  381;  Jarrell  v.  Crow, 

30  Tex.  Civ.  App.  629,  71  S.  W.  397;  Hughey 
v.  Mosby,  31  Tex.  Civ.  App.  76;  McDonna 
V.  Wells,  1   Posey,  Unrep.  Cas.    (Tex.)    35. 

But  it  has  been  held  that  the  rule  that  a 
wife  cannot  convey  directly  to  her  husband, 
where  the  statute  provides  that  both  the 
husband  and  wife  must  join  in  a  deed  of  the 
wife's  property,  does  not  apply  where  the 
statutes  also  allow  the  husband  and  wife 
to  contract  with  each  other. 

Thus,  in  Osborne  v.  Cooper,  113  Ala.  405, 
59  Airi.  St.  Rep.  117,  21  So.  320,  it  was  held 
that  §  2345  of  the  Code  of  1880,  allowing 
the  husband  and  wife  to  contract  with  each 
other,  must  be  construed  together  with 
§  2348  (§  2707  of  the  Code  of  1876,  con- 
strued in  Trawick  v.  Davis,  85  Ala.  342,  5 
So.  83,  and  Whittaker  v.  Van  Hoose,  157 
Ala.  286,  47  So.  741),  requiring,  as  a  con- 
dition to  the  validity  of  a  deed  by  the  wife 
of  her  separate  estate,  that  her  husband 
should  join  therein,  and  that,  as  so  con- 
strued, the  latter  provision  applied  only  to 
conveyances  by  the  wife  to  a  person  other 
than  her  husband. 

^-husband  not  required  to  join. 

In  those  jurisdictions  where  the  married 
women's  acts  do  not  expressly  require  the 
husband  to  join  in  a  conveyance  of  the 
wife's  property,  and  she  has  been  given 
the  right  to  deal  therewith  as  if  sole  or  as 
if  unmarried,  it  has  generally  been  held 
that  the  wife  may  convey  directly  to  her 
huBband. 

Thus,  in  Tennessee  power  to  convey  "as 
if  unmarried,"  provided  there  is  no  limita- 
tion on  her  power  of  alienation  in  the  deel 
or  will  by  which  a  married  woman  obtaine;! 
property,  authorizes  her  to  convey  her  sepa- 
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rate  estate,  upon  which  there  is  no  restric- 
tion, directly  to  her  husband.  Vick  ▼. 
Gower,  92  Tenn.  391,  21  S.  W.  677. 

And  a  statutory  power  to  convey  ''in  her 
own  name,  as  if  she  were  unmarried,"  au- 
thorizes a  married  woman  to  convey  direct* 
ly  to  her  husband.  Allan  v.  Hooper,  50  Me. 
37L 

And  a  similar  conclusion  was  reached  in 
Savage  ▼.  Savage,  80  Me.  472,  15  Atl.  43, 
in  construing  a  later  Maine  statute  provid- 
ing that  a  married  woman  of  any  age  may 
manage,  sell,  and  convey  her  separate  resl 
estate,  without  the  joinder  of  her  bu^caid, 
although  the  words  ''as  if  sole,"  which  had 
been  substituted  for  the  phrase  "as  if  she 
were  unmarried,"  which  is  construed  in  the 
preceding  case,  had  been  stricken  from  the 
statute,  it  being  said  that  such  change 
could  not  be  regarded  as  indicative  of  a 
legislative  intention  to  restore  the  unity 
or  oneness  of  husband  and  wife,  so  as  to 
prevent  the  wife  from  conveying  her  lands 
directly  to  her  husband. 

So,  a  statute  giving  a  married  woman  full 
power  to  convey  her  interest  in  real  estate 
in  the  same  manner  as  other  persons  has 
been  held  to  authorize  a  conveyance  by  her 
of  her  separate  estate  directly  to  her  hus- 
band.   Blake  v.  Blake,  7  Iowa,  48. 

And  a  statutory  provision  that  a  married 
woman  may  bargain,  sell,  and  convey  real 
property,  and  enter  into  any  contract  in 
reference  to  the  same,  as  if  she  was  sole, 
the  requirement  that  the  husband  join  with 
the  wife  in  any  conveyance  of  her  separate 
property  having  been  repealed,  authorizes 
a  conveyance  by  the  wife  directly  to  her 
husband.    Wells  v.  Caywood,  -3  Colo.  487. 

But  under  the  early  New  York  statutes, 
which  authorized  a  married  woman  to  con- 
vey "in  the  same  manner  and  with  like  ef- 
fect as  if  she  were  unmarried,"  and  which 
did  not  require  the  husband  to  join  in  such 
a  conveyance,  it  was  held  that  a  deed  from 
the  wife  directly  to  her  husband  was  abso- 
lutely void  in  law.  White  v.  Wajrer,  25  N. 
Y.  328.  affirming  32  Barb.  250;  Winans  v. 
Peebles,  32  N.  Y.  423,  reversing  31  Barb. 
371:  Scott  V.  Cnlladine,  79  Hun,  79,  29  N. 
Y.  Supp.  630,  affirmed  on  opinion  below  in 
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terially  enlarged  a  married  woman's  con- 
trol of  her  separate  estate,  but  they  left 
undisturbed  the  mode  of  its  exercise  in  the 
conveyance  of  her  real  estate."  We  are  of 
opinion  that  there  is  no  statute  in  Penn- 
sylvania which  authorizes  or  permits  a  di- 
rect conveyance  of  the  wife's  real  estate  to 
her  husband,  and  tlie  deed  in  question 
should  have  been  held  unauthorized  &nd  void. 
Tlie  question  of  titie  is  the  only  one  to  be 
decided  on  this  record.  The  deed  being  null, 
and  the  principles  of  estoppel  inapplicable, 
the  defendants  are  not  entitled  to  have  a 
conditional  verdict  rendered  to  cover  the 
amount  of  their  improvements.  McKee  ▼. 
Lamberton,  2  Watts  &  S.  107;  Glidden  ▼. 
Strupler,  52  Pa.  400;  Kirk  ▼.  Clark,  50 
Pa.  479,   McClure  ▼.  Douthitt,  6  Pa.  414. 


The  present  case  is  distinguishable  from 
McCoy  v..  Niblick,  221  Pa.  123,  30  L.R.A. 
(N.S.)  355,  70  Atl.  577,  where  such  a  con- 
ditional verdict  was  allowed.  There  the 
contract  of  the  wife  was  valid,  although 
non enforceable.  No  proper  claim  for  mesne 
profits  was  made  by  the  plaintiffs.  When 
one  desires  to  recover  mesne  profits  in  an 
action  of  ejectment,  he  should  give  notice  in 
his  declaration,  or  prior  to  the  trial.  Cook 
v.  Nicholas,  2  Watts  &  S.  27;  Bayard  v, 
Inglis,  5  Watts  &  S.  465;  C&rman  v.  Beam, 
88  Pa.  319;  Act  May  2,  1876  (P.  L.  95). 

The  assignments  of  error  are  all  sus- 
tained. The  judgment  is  reversed,  and  it 
here  entered  in  favor  of  the  appellants. 


145  N.  Y.  639,  41  N.  E.  90;  Berkowitz  v. 
Brown,  3  Misc.  1,  23  N.  Y.  Supp.  792. 

However,  a  later  New  York  statute  (Laws 
of  1887,  chap.  537)  expressly  declares  that 
a  deed  from  a  married  woman  to  her  hus- 
band shall  not  be  invalid  because  made  di- 
rectly to  him,  and  under  this  statute  it 
has  been  held  tliat  a  direct  conveyance  by  a 
wife  to  her  husband  dated  prior  to  the 
passage  thereof,  and  delivered  thereafter,  is 
valid.  Reynolds  v.  City  Nat.  Bank,  71  Hun, 
386,  24  N.  Y.  Supp.  1134,  affirmed  with- 
out opinion  in  151  N.  Y.  641,  45  N.  £.  1134. 

And  in  Washington  under  a  statute 
(Ballinger's  Aimo.  Codes  &  Statutes,  §  4593 
[Pierce's  Code,  §  3886])  expressly  provid- 
ing that  a  wife  may  give,  grant,  sell,  or 
convey  directly  to  her  husband  her  com- 
munity right  m  any  community  real  prop- 
erty, 80  as  to  vest  the  same  in  the  grantee 
as  separate  property,  a  wife  may  convey 
such  an  interest  by  a  quitclaim  deed.  Hay- 
den  y.  Zerbst,  49  Wash.  103,  94  Pac.  909. 

A  failure  to  comply  strictly  with  the  re- 
quirements of  the  North  Carolina  statute 
(N.  C.  Code,  §§  1835,  1836),  which  ex- 
pressly provides  that  a  wife  may  convey  her 
separate  property  directly  to  her  husband 
upon  compliance  with  certain  formalities, 
which  require,  among  other  things,  that  the 
wife  be  examined  separate  and  apart  from 
her  husband,  and  that  it  shall  be  made  to 
appear  to  the  officer  making  the  examina- 
tion that  the  wife  freely  executed  the  con- 
veyance, and  that  it  is  not  unreasonable  or 
injurious  to  her,  renders  an  attempted  con- 
veyance thereunder  absolutely  void.  Sims 
V.  Ray,  96  N.  C.  87,  2  S.  E.  443. 

Whore,  by  express  statutory  provision,  a 
wife  may  convey  her  separate  'estate  di- 
rectly to  her  husband  only  when  allowed  by 
order  of  court,  a  deed  from  her  to  him  with- 
out sucli  order  is  absolutely  void.  Hood  v. 
Ferry,  75  Ga.  310,  construing  Ga.  Code, 
§  1785;  Flannery  y.  Coleman,  112  Ga.  648, 
37  S.  E.  878,  construing  Ga.  Civ.  Code  1805, 
§  2490;  Webb  v.  Harris,  124  Ga.  723,  53 
S.  E.  247,  construing  Ga.  Code  1803, 
§§  1732-1736;  and  Carpenter  v.  Booker,  131 
Ga.  546,  127  Am.  St.  Bep.  241,  02  S.  E. 
983;  Roland  v.  Roland,  131  Ga.  579,  02  S. 
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£.  1042;  Stonecipher  v.  Kear,  131  Ga.  688, 
127  Am.  St  Rep.  248,  63  S.  E.  215,  and 
American  Ins.  Co.  v.  Bagley,  6  Ga.  App. 
736,  65  S.  E.  787,  construing  Ga.  Civ.  Code 
1895,  §  2490. 

The  effect  of  such  a  deed  is  merely  to 
cast  a  cloud  on  the  title,  which  may  be  re- 
moved in  equity.  Fulgham  v.  Pate,  77  Ga. 
454;  Buchanon  y.  James,  —  Ga.  — ,  69  S. 
E.  543. 

And  in  Vicroy  v.  Vicroy,  20  Ky.  L.  Rep, 
47,  45  S.  W.  75,  it  was  held  that  a  con- 
veyance of  lands  by  a  wife  to  her  husband, 
being  void,  is  not  even  a  cloud  on  title  sub- 
sequently conveyed  by  her. 

However,  such  a  deed  will  serve  as  color 
of  title,  notwithstanding  it  is  void.  At- 
lantic Coast  Line  R.  Co.  v.  Williams,  5  Ga. 
App.  647,  63  6.  E.  671. 

But  a  deed  of  gift  is  not  within  the  pro- 
vision prohibiting  the  wife  from  selling  her 
separate*  property  to  her  husband  unless  al- 
lowed by  oraer  of  court,  where  there  is  no 
express  restriction  as  to  her  making  a  gift 
to  him,  and  therefore  such  a  deed  is  at  most 
only  voidable.  Cain  v.  Ligon,  71  Ga.  692, 
51  Am.  Rep.  281;  Shackelford  v.  Orris,  -— 
Ga.  — ,  68  S.  E.  838;  American  Ins.  Co.  y. 
Bagley,  6  Ga.  App.  736,  65  S.  E*.  787. 

In  McMillan  y.  Chceney,  30  Minn.  519, 
16  N.  W.  404,  it  is  held  that  Minnesota 
Gen.  Stat.  1878,  chap.  69,  §  4,  which  pro- 
vides that  "no  contract  between  a  husband 
and  wife,  the  one  with  the  other,  relative 
of  the  real  estate  of  either,  or  any  interest 
therein,  shall  be  yalid,"  applies  to  convey- 
ances from  one  to  the  other  directly,  but 
not  to  indirect  conveyances  through  a  third 
person. 

—miscellaneous  eases. 

In  the  following  cases,  it  it  stated;  with- 
out reference  to  any  particular  statute, 
that  a  conveyance  by  a  wife  directly  to  her 
husband  is  valid  under  the  statutes  of  the 
respective  jurisdictions:  Despain  y.  Wag- 
ner, 163  111.  598,  45  N.  E.  129  (it  should 
be  noted  that  this  case  is  of  later  date  than 
Breit  v.  Yeaton,  101  111.  242);  Glascock  v. 
Glascock,  217  Mo.  362,  117  S.  W.  67, 
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And  no  statute  was  discussed  in  Wilkin- 
son ▼.  Kneeland,  325  Mich.  261,  84  N.  W. 
142,  where  it  was  held  that  a  wife  could 
convey  directly  to  her  husband  her  inter- 
est in  lands  as  to  which  they  were  tenants 
by  the  entirety. 

And  it  has  been  held  that  a  married 
woman  has  all  the  powers  of  a  feme  sole 
over  her  separate  equitable  estate,  and  that 
a  deed  of  such  property  directly  to  her  hus- 
band conveys  to  him  her  interest  therein. 
Whittaker  v.  Van  Hoose,  157  Ala.  286,  47 
So.  741. 

And  in  Sanders  ▼.  Malsburg,  1  Ont.  Rep. 
178,  it  was  held  that  a  wife  has  a  right  to 
convey  her  separate  equitable  estate  di- 
rectly to  her  husband  independently  of  the 
statutes  relating  to  married  women,  and 
without  the  joining  of  her  husband  in  the 
conveyance. 

t 

In  equity. 

In  equity  the  decisions  proceed  upon  vari- 
ous grounds.  Where  there  is  no  considera- 
tion for  the  conveyance,  equity  is  reluctant 
to  support  it;  and  where  there  is  a  valua- 
ble consideration,  at  least  in  the  absence 
of  fraud,  application  of  equitable  principles 
!b  warrantea.  Some  courts,  however,  have 
refused  to  uphold  such  a  conveyance  even 
where  there  was  a  valuable  consideration. 

Thus,  in  Einnaman  v.  Pyle,  44  Ind.  276, 
where  a  wife,  being  desirious  to  provide  for 
a  daughter  b^  a  former  marriage,  agreed  to 
convey  certain  land  to  her  husband  if  he 
wouid  oonvey  certain  other  land  to  ejach 
daughter,  it  was  held  that  a  deed  executed 
by  her  directly  to  her  husband,  pursuant  to 
the  agreement,  being  void  in  law,  was  also 
void  in  equity.  In  this  connection*  the  court 
said:  "The  rule  that  a  deed  which  was 
void  at  law  would,  under  certain '  circum- 
stances, be  supported  in  equity,  was  estab- 
lished, when  tne  distinction  between  ac- 
tions at  law  and  suits  in  equity  was  fully 
recognized,  and  when  there  were  separate 
courts  for  the  trial  of  actions  at  law  and 
suits  in  equity.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the 
forms  of  such  actions,  having  been  abol- 
ished, and  there  being  in  this  state  but  one 
tribunal  for  the  trial  of  all  such  actions, 
there  seems  to  be  no  reason  for  adhering  to 
the  old  rule." 

And  in  Jarrell  v.  Crow,  30  Tex.  Civ.  Apj). 
629,  71  S.  W.  397,  a  wife's  deed  conveying 
her  separate  property  in  exchange  for  com- 
munity land  which  the  husband  had  deeded 
to  her  was  held  not  sustainable  in  equity. 
This  decision  was  based  upon  Graham  v. 
Stuve,  infra,  but  that  decision  seemingly 
turned  upon  the  ground  that  there  was  no 
consideration^  and  therefore,  while  the 
cases  are  not  necessarily  conflicting,  at  the 
same  time  the  Graham  Case  does  not  sup- 
port Jarrell  v.  Crow,  to  the  extent  that 
such  a  conveyance  is  invalid,  notwithstand- 
ing the  existence  of  a  valuable  considera- 
tion. 

In  LuntE  T.  Greve,  102  Ind.  173,  26  N.  E. 
128,  it  was  held  that  a  direct  conveyance 
by  a  wife  to  her  husband,  which  was  void 
81  L.R.A.(N.S.) 


at  law,  could  not  be  sustained  in  equity  as 
against  her  children,  where  the  husband 
paid  no  consideration  for  the  conveyance. 

So,  in  White  v.  Wager,  26  N.  Y.  328,  af- 
firming 32  Barb.  260,  it  was  held  that  a 
defective  conveyance  from  a  married  woman 
to  her  husband  could  not  be  aided  by  the 
application  of  equitable  principles,  where 
the  conveyance  was  wholly  without  con- 
sideration. 

And  in  Graham  v.  Stuve,  76  Tex.  533, 
13  S.  W.  381,  a  conveyance  void  at  law  be- 
cause made  by  a  wife  alone  directly  to  her 
husband,  without  valuable  consideration, 
was  held  properly  canceled  in  equity. 

But  in  Blaxe  v.  Blake,  7  Iowa,  48,  it  was 
said  that  a  conveyance  directly  from  a  mar- 
ried Yi^oman  to  her  husband  would  be  up- 
held in  equity,  where  it  was  for  an  ade- 
quate consideration  and  was  untainted  by 
fraud,  circumvention,  or  improper  in- 
fluences. 

And  as  holding  that  such  a  deed  may  be 
established  in  equity  where  the  conveyance 
was  for  a  valuable  consideration,  see  the 
following  cases:  Winans  v.  Peebles,  32  N. 
Y.  423;  Scott  v.  Calladine,  79  Hun,  79,  29 
N.  Y.  Supp.  630,  as  affirmed  on  opinion  be- 
low in  146  N.  Y.  639,  41  N.  E.  90;  Towns- 
bend  ▼.  Townshend,  1  Abb.  N.  C.  81. 

In  Arkansas,  where  a  conveyance  directly 
by  the  wife  to  her  husband  passes  only  the 
equitable  title,  it  is  held  that  in  e<juity  the 
presumption  is  against  the  validity  of  a 
direct  conveyance  of  land  from  a  wife  to 
her  husband,  but  that  such  a  conveyance 
will  be  sustained  in  the  absence  of  fraud. 
Mathy  v.  Mathy,  88  Ark.  66,  113  8.  W. 
1012:  McDonald  v.  Smith,  —  Ark.  — ,  130 
S.  W.  516. 

In  McDonald  v.  Smith,  supra,  the  reason 
for  holding  the  conveyance  good  is  stated  to 
be  that  "the  technical  reason  of  the  com- 
mon law  arising  from  the  unity  of  the  two 
(the  husband  and  wife),  for  not  enforcing 
such  a  conveyance,  does  not  prevail  in 
equity.** 

In  Witbeck  v.  Witbeck,  26  Mich.  439,  it 
w%s  held  that  a  conveyance  by  a  wife  di- 
rectly to  her  husband  may  be  set  aside  on 
the  ground  of  fraud  and  duress,  it  being 
said  that  any  undue  advantage  gained  by 
the  use  of  a  marital  relation  is  a  le^l 
fraud  on  the  wife  which  courts  of  equity 
will  not  allow  to  stand  to  her  prejudice. 
However,  the  question  of  her  power  to  make 
a  valid  deed  directly  to  her  husband  was  not 
raised  or  discussed. 

In  Wormley  v.  Wormley,  98  111.  644,  it 
was  held  that  a  wife's  agreement  to  convey 
to  her  husband,  under  which  title  was  taken 
in  her  name  on  his  purchase  of  property, 
may  be  enforced  in  equity. 

And  such  a  contract  is  enforceable  aninst 
the  wife's  estate  after  her  death.  Corr's 
Appeal,  62  Conn.  403,  26  Atl.  478. 

And  in  Hulse  v.  Bacon,  40  App.  Diy.  89, 
57  N.  Y.  Supp.  637,  affirming  26  Misc.  455. 
67  N.  Y.  Supp.  637,  a  deed  of  gift  by  a  hus- 
band to  his  wife,  of  property  purchased 
with  his  own  money  in  apparent  contempla- 
tion of  a  provision  for  her  support,  was  held 
to  create  an  equity  sufficient  to  support  a 
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direct  conveyance  of  the  premises  by  the 
wife  to  the  husband. 

In  Grain  v.  Shipman,  45  Conn.  572,  where 
a  woman  in  whose  name  title  to  property 
was  taken  to  secure  her  for  advancements 
made  to  her  husband,  her  deed  to  him,  given 
on  receipt  of  his  bond  and  mortgage  for 
the  amount  due  her  in  the  transaction,  was 
held  effective  as  a  declaration  of  trust,  if 
nothing  more,  and  the  assignee  for  creditors 
of  the  husband  was  held  entitled  to  the 
proceeds  of  the  sale  of  such  property,  sub- 
ject only  to  A  lien  for  the  amount  due  the 
wife* 

But  in  Milwee  t.  Milwee,  44  Ark.  112, 
where  the  wife  sold  certain  lands  to  her 
husband  on  time,  and  executed  a  bond  to 
convey  upon  payment  of  the  purchase  price, 
it  was  held  that  the  bond  was  voidable  at 
her  election,  "if  not  a  mere  nullity." 

And  in  Brooks  v.  Keams,  86  IlL  547,  it 
was  held  that  a  deed  of  a  married  woman, 
void  at  law  because  an  attempt  to  convey 
directly  to  her  husband,  would  not  be  en- 
forced against  her  in  equity.  And  Smith 
V.  Vineyard,  58  W.  Va.  98,  51  S.  £.  871, 
is  to  the  same  effect. 

In  Qebb  ^  Rose,  40  Md.  887,  it  was  said 
that  an  omission  of  some  statutory  require- 
ment in  the  deed  of  a  feme  eovert  directly 
to  her  husband,  essential  to  its  validity, 
such  as  his  failure  to  join  in  the  convey- 
ance as  required  l^  statute,  could  not  be 
corrected  in  equity. 

But  in  Turner  v.  Shaw,  96  Mo.  22,  9  Am. 
St.  Rep.  319,  8  S.  W.  897,  in  holding  that  a 
deed  by  a  married  woman  of  her  separate 
equitable  estate  in  lands  to  her  husband 
was  valid  in  equity,  notwithstanding  the 
fact  that  he  did  not  join  in  the  conveyance 
as  required  by  statute,  the  court  said:  "But 
it  may  be  urged  that  this  deed  was  utterly 
invalid  because  it  was  executed  by  the  wife 
alone.  However  this  may  be  as  to  mere 
statutory  estates,  which  require  a  joinder 
of  husband  and  wife  in  order  to  their  valid 
execution,  it  will  not  hold  as  to  separate 
estates  in  equity,  which  the  wife  may 
charge,  mortgage,  or  convey  without  let  or 
hindrance  from  her  husband.  With  regard 
to  such  property,  she  is,  in  equity,  a  feme 
sole,  and  has  the  jus  dispcnendi,  which  is 
the  inseparable  incident  of  ownersliip.  By 
virtue  of  this,  she  charges,  she  encumbers, 
or  she  absolutely  disposes  of  it,  or  she  binds 
it  by  her  parol  agreements,  just  as  any 
other  owner  would."  G.  J.  G. 
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Informntfon  —  larceny  —  finding    lost 
property. 

1.  Upon    an    information    drawn    under 

Head  notes  by  Riciiabuson,  J, 
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§  2591,  Snyder's  Comp.  Laws  (Okla.),  de- 
fining larceny  generally,  a  conviction  may 
be  had  upon  proof,  made  as  provided  in 
§  2592,  that  the  accused  found  lost  prop- 
erty under  circumstances  which  gave  him 
means  of  inquiry  as  to  the  owner  thereof, 
and  that  he  appropriated  the  same  to  his 
own  use  without  making  a  reasonable  effort 
to  discover  the  owner  and  restore  the  prop- 
erty; the  latter  section  not  creating  or 
defining  a  separate  offense,  but  only  pre- 
scribing a  rule  of  evidence. 

Kvidence  •»  confession. 

2.  Primarily,  there  are  two  facts  which 
render  a  confession  inadmissible  as  evi- 
dence: First,  that  it  was  obtained  under 
any  form  of  compulsion,  so  that  to  receive 
it  in  evidence  would  violate  the  defendant's 
constitutional  privilege  against  self-incrimi- 
nation; and,  second,  that  it  was  made  un- 
der such  circumstances  of  hope  or  fear  as 
to  ereate  a  fair  probability  of  its  testi- 
monial untrustworthiness. 

Same  —  admissibility.  ' 

3.  Prima  facie  any  confession  is  admis- 
sible in  evidence;  and  where  its  admissi- 
bility is  challenged  by  the  defendant,  the 
burden  is  on  him  to  show  that  it  was  pro- 
cured by  such  means  or  under  such  cir- 
cumstances as  to  render  it  inadmissible, 
unless  the  evidence  on  the  part  of  the  state 
tends  to  show  that  fact. 

Same  —  question  for  court. 

4.  The  admissibility  of  a  confession,  where 
it  is  challenged,  is  a  question  solely  for 
the  court  after  hearing,  in  the  absence  of 
the  jury,  all  the  evidence  on  each  side  re- 
specting the  circumstances  under  which  the 
confession  was  made;  and  the  court  is  vest- 
ed with  a  large  discretion  in  determining 
the  matter. 

Same  *  circumstances. 

5.  After  a  confession  has  been  admitted, 
the  defendant  is  entitled  to  have  the  evi- 
dence in  regard  to  the  circumstances  under 
which  it  was  made  given  anew  to  the  jury, 
not  that  the  jury  may  pass  upon  its  com- 
petency or  admissibility,  but  for  the  purpose 
of  enabling  them  to  judge  what  weight  and 
value  should  be  given  .to  it  as  evidence, 
and  upon  his  request  the  defendant  is  en- 
titled to  an  instruction  on  that  point. 

Trial  —  instruction  —  presumption  of 
innocence. 

6.  An  instruction  that  the  defendant  is 
presumed  to  be  innocent  until  his  guilt  is 
proved  by  competent  evidence  beyond  a 
reasonable  doubt  is  not  •rroneous,  but  is 
proper. 

(November  22,  1910.) 

APPEAL  by  defendants  from  a  Judgment 
of   the   District   Court   for   Muskogee 
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Note.  —  See  note  to  Aramons  v.  State, 
18  L.R.A.(N.S.)  768,  on  the  general  ques- 
tion as  to  when  a  confession  is  deemed 
voluntary,  including  the  presumption  in 
that  respect   (pages  783  et  seq.). 
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County  convicting  them  of  grand  larceny. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  W.  A.  KiUey,  Daniel  L.  Stan- 
ley, and  George  K.  Powell,  for  appel- 
lants : 

In  an  indictment  charging  larceny,  proof 
cannot  be  had  of  a  felonious  taking  and  ap- 
propriation  of  lost  property. 

State  V.  Bellamy,  63  Kan.  144,  65  Pac. 
274,  14  Am.  Crim.  Rep.  497;  1  Wharton, 
Crim.  Law,  §  364;  22  Cyc.  Law  &  Proc. 
p.  479;  State  v.  Gabriel,  88  Mo.  631;  State 
V.  Davidson,  73  Mo.  428;  Taylor  v.  State, 
25  Tex.  App.  98,  7  S.  W.  861. 

A  confession  to  be  admissible  against 
the  confessor  must  be  voluntary,  and  must 
show  that  it  was  not  made  through  fear  of 
pimishment  or  induced  by  hope  of  benefit  or 
reward. 

3  Russel,  Crimes,  6th  ed.  478;  Bram  v. 
United  States,  168  U.  S.  532,  543,  42  L.  ed. 
568,  573,  18  Sup.  Ct.  Rep.  183,  10  Am. 
Crim.  Rep.  547;  1  Greenl.  Ev.  15th  ed.  § 
219;  Wharton,  Crim.  Ev,  9th  ed.  631;  2 
Taylor,  Ev.  9th  ed.  §  872;  1  Bishop,  New 
Crim.  Proc.  §  1217;  Hopt  v.  Utah,  110  U. 
S.  574,  28  L.  ed.  262,  4  Sup.  Ct.  Rep.  202, 
4  Am.  Crim.  Rep.  417;  Sparf  v.  United 
States,  156  U.  S.  51,  55,  39  L.  ed.  343,  345, 
15  Sup.  Ct.  Rep.  273,  10  Am.  Crim.  Rep. 
168;  Pierce  v.  United  States,  160  U.  S.  355, 
40  L.  ed.  454,  16  Sup.  Ct.  Rep.  321 ;  Wilson 
V.  United  States,  162  U.  S.  613,  40  L.  ed. 
1090,  16  Sup.  Ct.  Rep.  895;  R.  v.  Thomp- 
son, 1  Leach,  C.  C.  291 ;  R.  v.  Cass,  1  Leach, 
C.  C.  293,  note;  R.  v.  Griffin,  Russ.  &  R. 
C.  C.  151;  R.  V.  Jones,  Russ.  &,  R.  C.  C. 
152;  R.  V.  Kingston,  4  Car.  &  P.  387;  R. 
V.  Enoch,  5  Car.  &  P.  539;  Sherrington's 
Case,  2  Lewin,  C.  C.  123;  R.  v.  Thomas,  6 
Car.  &  P.  353 ;  R.  v.  Simpson,  1  Moody,  C.  C. 
410;  R.  V.  Garner,  1  Den.  C.  C.  329;  R.  v. 
Moore,  2  Den.  C.  0.  622;  Kelly  v.  State, 
72  Ala.  244;  People  v.  Barric,  49  Cal.  342, 
1  Am.  Crim.  Rep.  178;  People  v.  Thomp- 
son, 84  Cal.  598,  24  Pac.  884;  Beery  v.  Unit-' 
ed  States,  2  Colo.  186;  State  v.  Bostick,  4 
Harr.  (Del.)  663;  Green  v.  State,  88  Ga. 
616,  30  Am.  St.  Rep.  167,  15  S.  E.  10;  Rec- 
tor v.  Com.  80  Ky.  468;  Biscoe  v.  State,  67 
Md.  C,  8  Atl.  571;  Com.  v.  Nott,  135  Mass. 
209;  Com.  v.  Myers,  160  Mass.  530,  36  N.  JJ. 
481;  People  v.  Wolcott,  51  Mich.  612,  17 
N.  W,  78;  State  v.  York,  37  N.  H.  175; 
People  v.  Phillips,  42  N.  Y.  200;  State  v. 
Whitfield,  70  N.  C.  356;  State  v.  Drake, 
113  N.  C.  624,  18  S.  E.  166;  Vaughan  v. 
Com.  17  Gratt.  576. 

An  instruction,  in  a  criminal  case,  de- 
priving defendant  of  the  presumption  of 
innocence,  at  any  time  before  he  is  found 
guilty  by  evidence  beyond  a  reasonable 
doubt,  is  erroneous  and  prejudiciaL 
31  L.R.A.(N.S.) 


Horn  V.  Territory,  8  Okla.  52,  56  Pac 
846;  Weber  v.  State,  2  Okla.  Crim.  Rep. 
329,  101  Pac.  355. 

^lessrs.  Charles  West,  Attorney  General, 
and  Smith  O.  Matson,  for  the  State: 

Section  2592  of  the  Compiled  Laws,  pro* 
vides  a  rule  of  evidence  which,  if  proved, 
would  make  out  the  crime  of  larceny  aa  de- 
fined in  §  2591. 

People  V.  Buelna,  81  Cal.  135,  22  Pac. 
396;  State  v.  Hayes,  98  Iowa,  619,  37  L.R.A 
121,  60  Am.  St.  Rep.  219,  67  N.  W.  673; 
State  V.  Pratt,  20  Iowa,  267. 

Defendants'  statements  to  the  sheriff  were 
admissible. 

Dotson  V.  State,  88  Ala.  208,  7  So.  259; 
Dodson  V.  State,  86  Ala.  60,  6  So.  485; 
Meinaka  v.  State,  65  Ala.  47;  State  v. 
Leonard,  3  Or.  157;  Thompson  v.  State,  10 
Tex.  App.  593;  State  v.  Meekins,  41  La. 
Ann.  543,  6  So.  822. 

Richardson,  J.,  delivered  the  opinion  of 

the  court: 

In  this  case  the  information  charged  that 
plaintiffs  in  error  "unlawfully,  fraudulently, 
stealthily,  and  feloniously  did  take,  steal, 
and  carry  away  $1,800  good  and  lawful 
money  of  the  United  States,  the  prop- 
erty of  one  Milton  Ragsdale,  with  the 
unlawful  and  felonious  intent  to  then 
and  there  deprive  him,  the  said  Milton 
Ragsdale,  of  the  property  aforesaid,  and 
to  convert  .the  same  to  their  own  use.* 
The  evidence  for  the  state  showed  that  Mil- 
ton Ragsdale  lost  a  pocketbook  containing 
$1,800;  and  that  plaintiffs  in  error  found 
it;  that  within  a  few  hours  thereafter 
they  learned  whose  property  it  was,  but, 
nevertheless,  eoncealed  the  fact  that  they 
had  found  it,  and  immediately  took  the 
train  to  Nacogdoches,  Texas,  where  they 
were  shortly  arrested;  and  something  over 
$1,300  of  the  money  recovered  from  them. 
After  the  state  had  made  this  proof  and 
rested,  plaintiffs  in  error  moved  the  oourt 
to  direct  a  verdict  of  not  guilty  on  the 
ground  that  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  information  and 
the  proof.  This  motion  the  court  overruled, 
and  its  action  in  so  doing  is  assigned  as 
error. 

Snyder's  Compiled  Laws  of  Oklahoma  de- 
fines larceny  as  follows: 

"Sec.  2691.  Larceny  is  the  taking  of 
personal  property  accomplished  by  fraud  or 
stealth,  and  with  intent  to  deprive  another 
thereof. 

"Sec.  2592.  .  •  .  One  who  finds  lost 
property  under  circumstances  which  gives 
him  knowledge  or  means  of  inquiry  as  to 
the  true  owner,  and  who  appropriates  such 
property  to  his  own  use,  or  to  the  use  of 
another  person  who  is  not  entitled  thereto, 


1910. 


BERRY  T.  STATE. 


851 


without  having  first  made  such  effort  to 
find  the  owner  and  restore  the  property  to 
him  as  the  circiunstoiices  render  reasonable 
and  just,  is  guilty  of  larceny." 

It  is  urged  that  each  of  these  sections 
define  a  different  offense,  and  that  upon  an 
information    drawn    under    §    2501,    char- 
ging that  the  defendant  did  take,  steal,  and 
carry   away   certain   personal   property    of 
another  with  the  intent  to  convert  the  same 
to  his  own  use,  and  to  deprive  such  other 
thereof,  a  conviction  cannot  be*  had  upon 
proof  that  the  defendant  found  lost  prop- 
erty under  circumstances  which  gave  him 
means  of  inquiry  as  to  the  true  owner,  and 
appropriated  the  same  to  his  own  use  with- 
out first  making  an  effort  to  find  the  owner 
and   restore   the  property;    the  contention 
being  that,  where  such  offense  is  intended 
to  be  charged,  the  information  should  spe- 
cifically set  forth  the  facts  enumerated  in 
the  latter  section.    With  this  contention  we 
cannot  agree.    We  think  that  §  2591  is  the 
statutory  definition  of  larceny,  and  that  § 
2592  Only  prescribes  a  state  of  facts  which, 
being  proved,  establishes  the  offense  as  de- 
fined by  the  previous  section;  that  it  mere- 
ly enunciates  one  rule  of  evidence,  a  com- 
pliance with  which  proves  the  crime  as  pre- 
viously defined.    To  constitute  larceny,  there 
must   be    a   taking   of    personal    property. 
It  must  be  done  by  fraud  or  stealth,  and 
with  A  larcenous  intent;  and  these  requi- 
sites   are    all    present    when     the    facts 
enumerated  in  §  2592  exist.    The  taking  is 
shown  when  it  is  proved  that  the  defend- 
ant found  lost  property  and  took  it  into 
his  possession.    If  the  evidence  shows  that 
he  knew  to  whom  the  property  belonged,  or 
that  the  circumstances  gave  him  means  of 
inquiry  as  to  the  true  owner,  and  he  made 
no  reasonable  effort  to  find  the  owner  and 
restore    the    property,    but^    on    the    other 
hand,  concealed  the  fact  that  he  had  found 
it,  the  taking  is  then  deemed  to  have  been 
'done  by  stealth.     And  when  it  is  further 
shown   that  under   such   circumstances   he 
appropriated  the  property  to  his  own  use, 
or  to  the  use  of  any  other  person  not  en- 
titled thereto,  his  larcenous  intent  is  estab- 
lished.    The   supreme   court  of   California 
has  so  construed  these  identical  sections  in 
People    V.    Buclna,    81    Cal.    135,    22    Pac. 
396.     The  syllabus  of  that  case  is  as  fol- 
lows:  "Section  485  of  the  Penal  Code,  de- 
claring it  larceny  for  one  who  finds   lost 
property  under  circumstances  which  gives 
him  knowledge  or  means  of  inquiry  as  to 
the  true  owner,  to  appropriate  such  proper- 
ty to  his  own  use,  etc.,  does  not  create  a 
distinct   kind    of    larceny,    but    declares    a 
rule  of  evidence  which,  being  fulfilled,  con- 
stitutes the  crime  as  defined  in   §  484  of 
the   Penal  Code;   and  it  is  proper  to  in- 
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struct  the  jury  as  to  such  rule  of  evidence 
under  an  information  drawn  under  §  484, 
defining  larceny  in  general,  if  the  evidence 
tends  to  show  an  unlawful  appropriation 
by  the  finder  of  lost  property  as  described 
in  §  485."  In  many  states  where  the 
statutes  only  define  larceny  generally,  as  is 
done  in  f  2501,  and  where  there  appears 
to  be  no  such  statute  as  S  2592,  it  is 
nevertheless  held  that  proof  of  the  facts 
enumerated  in  the  latter  section  establishes 
the  crime  as  defined  by  the  general  statute. 
Flemister  v.  State,  121  Qa.  146,  48  S.  £. 
9.10;  State  v.  Weston,  9  Conn.  527,  25  Am. 
Deo.  46;  People  v.  M'Garren,  17  Wend. 
460;  Brooks  v.  State,  35  Ohio  St.  47.  And 
in  State  v.  Boyd,  36  Minn.  538,  32  N.  W. 
780,  it  is  stated  that  this  was  true  at  com- 
mon law.  Minnesota,  however,  had  a  stat- 
ute similar  to  §  2592.  And  in  all  the  cases 
in  the  books  involving  the  larceny  of  lost 
property,  we  have  found  none  in  which  the 
opinion  or  statement  of  facts  indicated  that 
the  indictment  alleged  the  finding,  etc.,  and 
none  holding  that  such  allegations  were 
necessary.  See  cases  eited  above;  also. 
United  States  v.  Pearl,  5  Cranch,  G.  C.  302, 
Fed.  Cas.  No.  16,022;  State  v.  Bolander,  71 
Iowa,  706,  20  N.  W.  602;  State  v.  Hayes,  08 
Iowa,  610,  37  L.R.A.  116,  60  Am.  St.  Rep. 
219,  67  N.  W.  673;  Com.  v.  Titus,  116  Mass. 
42,  17  Am.  Rep.  138,  1  Am.  Grim.  Rep.  416. 
The  motion  to  direct  a  verdict  of  not  guilty 
was  properly  overruled. 

It  is  next  contended  that  the  court  erred 
in  admitting  in  evidence  a  confession  made 
by  plaintiffs  in  error  to  the  sheriff  while 
en  route  from  Texas,  because  the  same  was 
not  voluntarily  made,  but  was  extorted  by 
fear  of  punishment  and  prompted  by  hope 
of  leniency.  When  proof  of  the  confession 
was  offered,  plaintiffs  in  error  objected  to 
its  admission  on  the  grounds  just  stated. 
The  court  then  caused  the  jury  to  retire, 
and  heard  all  the  evidence  on  each  side 
bearing  upon  this  question.  Plaintiffs  in 
error  testified  that  the  sheriff  told  them 
that  it  would  be  better  for  them  to  confess, 
and  that,  if  they  did  so,  he  would  see  to 
it  that  they  got  off  with  a  term  of  impris- 
onment for  a  year  and  a  day,'  but,  if  they 
"got  tangled  up  with  a  lawyer,"  they  would 
likely  get  a  term  of  ten  or  15  years;  and 
they  stated  that  it  was  upon  the  faith  of 
this  promise,  and  under  the  fear  of  this 
implied  threat,  that  they  made  the  confes- 
sion. The  sheriff  and  his  attendant  each 
testified  that  no  such  conversation  nor  any 
portion  thereof  occurred;  that  plaintiffs  in 
error  broached  the  subject  themselves,  vol- 
untarily wrote  out  on  a  paper  an  itemized 
statement  of  that  portion  of  the  money 
which  they  had  spent,  gave  the  same  to 
the   sheriff,   and   stated   that   they   wanted 
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to  tell  him  all  about  the  matter.  The  sher- 
iff then  told  them  that  lie  would  like  to 
know  the  truth  in  regard  to  it,  wliereupoii 
they  proceeded  to  relate  the  affair;  and 
one  of  them  concluded  by  saying:  "Now,  if 
I  will  replace  this  money  of  Ragsdale's, 
don't  you  think  that  will  square  itr"  Tu 
v/hich  the  sheriff  replied,  "I  don't  know  a 
tiling  in  the  world  about  it.  I  have  nothing 
to  do  with  that."  And  the  sheriff  and  his 
attendant  each  testified  that  no  promises, 
inducements,  or  threats  of  any  kind  were 
made.  It  was  also  shown  that  subsequent- 
ly plaintiffs  in  error  voluntarily  made  the 
same  confession  to  the  county  attorney,  aft- 
er the  latter  had  first  told  tliein  that  they 
were  under  no  obligation  to  make  a  state- 
ment, and  that  whatever  statement  they 
should  make  might  be  used  against  them. 
The  court  held  the  confession  admissible. 

Primarily  there  are  two  facts  which  ren- 
der a  confession  inadmissible:  First,  that  it 
was  obtained  under  any  form  of  compulsion, 
so  that  to  receive  it  in  evidence  would  vio- 
late the  defendant's  constitutional  privilege 
against  self-incrimination ;  and,  second,  that 
it  was  made  under  such  circumstances  of 
hope  or  fear  as  to  create  a  fair  probability 
of  its  testimonial  untrustworthiness.  And 
while  the  greater  number  of  cases  hold  the 
contrary,  yet  we  think  the  proper  rule  is 
that,  in  the  absence  of  a  statute  governing 
the  matter,  prima  facie  any  confession  is 
admissible  in  evidence,  and  tliat,  where  its 
admissibility  is  challenged  by  the  defendant, 
the  burden  is  on  him  to  show  that  it  was 
procured  by  such  means  or  under  such  cir- 
cumstances as  to  bring  it  within  one  or  the 
other  of  the  conditions  stated,  unless  there 
is  something  in  the  confession  itself,  or  the 
other  evidence  on  the  part  of  the  state, 
which  shows  it  is  inadmissible.  Tills  was  so 
held  in  Hauk  v.  State,  148  Ind.  238,  4G  N. 
E.  327,  47  N.  E.  4G5;  State  v.  Grover,  96 
Me.  363,  62  Atl.  757,  12  Am.  Criin.  Rep. 
128;  Com.  v.  Sego,  125  Mass.  213;  Com.  v. 
Culver,  126  MaA.  464,  3  Am.  Crim.  Rep. 
81;  Rufer  v.  State,  25  Ohio  St.  469;  State 
V.  Meyers,  99  Mo.  107,  12  S.  W.  516;  State 
V.  Storms,  113  Iowa,  385,  86  Am.  St.  Rep. 
380,  85  N.  W.  610;  SUte  v.  Icenbice,  126 
Iowa,  16,  101  N.  W.  273;  People  v.  Barker, 
60  Mich.  277,  1  Am.  St.  Rep.  501,  27  N.  W. 
539;  State  ▼.  Jones,  171  Mo.  401,  94  Am. 
St.  Rep.  788,  71  S.  W.  680.  And  Prof.  Wig- 
more  says  that  this  is  the  practical  and 
natural  rule:  "For,  if  there  is  any  reason 
to  object  to  the  confession,  no  one  can  know 
it  better  than  the  defendant."  He  says  fur- 
ther; "Looking  at  the  general  principles  of 
admissibility  and  the  comparative  rarity 
of  untrustworthy  confessions,  as  well  as 
the  contingent  nature  of  the  dangers  sup- 
posed to  flow  from  improper  inducements, 
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the  more  practical  rule  would  be  to  re- 
ceive confessions  without  question,  unless 
they  are  shown  to  have  been  improperly 
induced,  especially  since  a  contrary  rule 
may  involve  the  difficulty  of  proving  a  neg- 
ative."   1  Wiginore,  Ev.  §  860. 

The  admissibility  of  a  confession,  where 
it  is  challenged,  is  a  question  solely  for  the 
court  after  hearing,  in  the  absence  of  the 
jury,  all  the  evidence  on  each  side  respect- 
ing the  manner  in  which  the  confession  was 
obtained;  and  the  court  is  necessarily  vest* 
ed  with  a  large  discretion  in  determining 
the  matter,  a  discretion,  however,  which 
should  be  exercised  with  great  care,  to  the 
end  that  the  due  and  proper  enforcement  of 
the  law  on  the  one  hand  be  not  impeded, 
and  that  no  injustice  be  done  the  defend- 
ant on  the  other.  In  the  present  case  the 
court  had  the  witnesses  before  him,  could 
observe  their  demeanor  on  the  stand,  their 
general  conduct  and  appearance,  and  their 
manner  of  testifying,  and  was  in  a  much 
better  position  to  form  a  just  estimate  of 
their  truthfulness  than  are  we.  Tlie  evi- 
dence was  conflicting.  The  interest  of  the 
witnesses  was  a  proper  subject  for  consid- 
eration, and  the  burden  was  on  plaintiffs 
in  error;  and  we  cannot  say  upon  this  rec- 
ord that  the  court  erred  in  admitting  the 
evidence.  After  a  confession  has  been  ad- 
mitted, the  defendant  is  entitled  to  have 
the  evidence  in  regard  to  the  manner  in 
which  it  was  obtained  given  anew  to  the 
jury,  not  that  the  jury  may  pass  upon  its 
admissibility,  but  for  the  purpose  of  en- 
abling them  to  judge  what  weight  and  ralae 
should  be  given  to  it  as  evidence;  and  upon 
his  request  the  defendant  is  entitled  to  an 
instruction  on  that  point.  This  was  done 
in  the  present  case. 

Lastly,  it  is  urged  that  the  court  erred 
in  giving  the  jury  the  following  instruc- 
tion: "The  court  further  instructs  the 
jury  that  of  the  offense  charged  in  the 
information,  and  each  and  every  naaterial 
ingredient  thereof,  the  defendants  are  pre- 
sumed to  be  innocent,  and  this  presumption 
continues  until  the  state  shall  overcome 
same  by  competent  evidence  which  con- 
vinces you  of  the  guilt  of  the  defendants 
beyond  a  reasonable  doubt."  The  objection 
is  to  that  portion  of  the  instruction  where- 
in the  court  stated  that  "this  presumption 
continues  until  the  state  shall  overcome 
same  by  competent  evidence  which  con- 
vinces you  of  the  guilt  of  the  defendants 
beyond  a  reasonable  doubt;"  the  contention 
being  that  it  continues  even  then.  Tliere 
was  no  error  in  the  instruction  given.  Sny- 
der's Comp.  Laws  (Okla.)  1909,  %  6821 
How  can  the  presumption  continue  after  it 
has  been  overcome  f     And  if  it  does 
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tinue  even  after  guilt  lias  been  proved  be- 
yond a  reasoiiuble  doubt,  bow  could  a  con- 
viction, ever  result?  In  many  cases,  the  his- 
tory, pbiloaopliy,  and  theory  of  this  pre 
sumption  has  been  lost  sight  of,  and  the 
subject  has  been  refined  upon  to  si!kch  ex- 
tent that  it  has  become  an  absurdity,  and 
impossible  of  a  practical  application.  The 
sole  purpose  of  the  law  in  creating  this  pre- 
simiption  is  to  designate  the  party  upon 
whom  lies  at  the  beginning  the  risk  of 
nonper suasion,  and  upon  whom  rests  there- 
fore the  duty  of  producing  evidence.  And 
the  court  instructs  the  jury  in  regard  to 
the  presumption  for  a  twofold  purpose: 
That  the  jurors  may  be  informed  upon 
whom  lies  the  burden  of  proof,  and  cau- 
tioned against  drawing  any  inferences  of 
guilt  from  the  accusation,  arraignment,  and 
present  situation  of  the  accused.  But, 
aside  from  the  cautionary  purpose  of  such 
an  instruction,  the  presumption  of  inno- 
cence is  merely  a  corollary  to  the  rule  that 
the  burden  is  upon  the  state  to  prove  the 
defendant's  guilt,  and  that  the  latter  may 
stand  in  security  without  producing  any 
evidence  until  that  has  been  done.  The 
legal  measure  of  proof  required  to  effect 
persuasion  and  establish  guilt,  the  rule  re- 
specting a  reasonable  doubt  upon  the  whole 
case,  is  a  different  thing  altogether.  4 
Wigmore,  Ev.  §  2511;  Thayer,  Preliminary 
Treatise  on  Evidence  (1898),  Appx.  B,  p. 
551;  Greenl.  Ev.  16th  ed.  chap.  6,  §  14w; 
State  ▼.  Soper,  148  Mo.  217,  49  S.  W.  1007; 
State  y.  Kennedy,  154  Mo.  268,  55  S.  W. 
293;  People  v.  Ostrander,  110  Mich.*  60,  67 
N.  W.  1079;  State  v.  Quigley,  26  R.  I.  263, 
67  L.R.A.  322,  58  Atl.  905,  3  A.  &  E.  Ann. 
Cas.  920;  Agnew  v.  United  States,  165  U. 
S.  36,  41  L.  ed.  624,  17  Sup.  Ct.  Rep.  235; 
Waters  v.  State,  117  Ala.  108,  22  So.  490; 
Edwards  ▼.  State,  69  Neb.  386,  95  N.  W. 
1038,  5  A.  &  £.  Ann.  Cas.  312;  State  v. 
Maupin,  196  Mo.  164,  93  S.  W.  379;  Bell 
y.  State,  140  Ala.  57,  37  So.  281 ;  Williams 
y.  State,  144  Ala.  14,  40  So.  405. 

We  find  no  error  in  the  proceeding,  and 
the  judgment  of  the  lower  court  is  affirmed. 

Furman,  P.  J.,  and  Boyle,  J.,  concur. 


IOWA  SUPREME  COURT. 

W.  R.  LACEY  et  al.,  Appts., 

v. 

CITY  OF  OSKALOOSA.et  at 
(143  Iowa,  704,  121  N.  W.  542.) 

Highway  —  hitching  post  — ^  removal. 

1.  Hitching  posts  may  be  removed  from 
the  sides  of  public  streets  by  a  city  upon 
31  L.R.A.(N.S.) 


which  is  imposed  the  duty  of  keeping  the 
streets  free  from  nuisances,  the  statute  pro- 
viding that  the  obstruction  or  encumbering 
of  public  streets  by  buildings,  fences,  or 
otherwise  is  a  nuisance. 

Same  —  license  —  revocation. 

2.  Permission  by  a  municipality  to  mer- 
chants to  erect  hitclting  posts  in  the  street 
near  their  places  of  business  may  be  re- 
voked at  any  time,  even  though  the  posts 
have  been  maintained  for  more  than  twenty 
vears. 

• 

Same  —  location  —  effect. 

3.  A  municipal  corporation  is  not  pre- 
cluded from  removing  hitching  posts  as  a 
nuisance,  by  the  facts  that  the  street  about 
them  is  kept .  clean,  and  that  they  are  on 
the  dividing  line  between  the  street  and  a 
park,  where  their  use  contemplates  the 
standing  of  the  horses  in  the  street,  and  the 
obstruction  of  a  considerable  portion  of  its 
width, — at  least  where  it  is  given  full  power 
to  control  all  public  grounds. 

Same  —  discrimination  —  right  to  com- 
plain. 

4.  Merchants  cannot  object  to  an  order 
removing  hitching  posts  from  the  public 
street  near  their  places  of  business,  on  the 
ground  that  the  removal  is  for  the  purpose 
of  locating  them  near  the  business  places  of 
other  merchants,  so 'as  to  give  them  an  ad- 
vantage in  trade. 

Dedication  —  platting  —  conveyance  — 

use. 

5.  The  platting  of  a  public  square  and 
its  occupation,  use,  and  improvement  as  a 
park,  by  the  municipality  within  the  lim- 
its of  which  it  is  situated,  vests  the  title 
completely  in  the  city,  although  there  is 
no  conveyance  by  the  county  commissioners, 
who  act  as  a  medium  through  which  the 
dedication  of  the  land  as  a  town  plat  is  ef- 
fected. 

(June  2,  1909.) 


I^ote,  —  Hitching  posts  or  stepping 
blocks  in  public  streets  as  unlawful 
obstrtuitions  or  nuisances. 

The  right  or  power  of  a  municipal  cor- 
poration to  remove,  or  require  the  removal 
of,  a  hitching  post  or  horse  block  from  the 
public  street,  depends  upon  whether  the 
article  is  an  unlawful  obstruction  or  nui- 
sance. In  general,  municipal  authorities 
may  declare  anything  in  a  public  highway 
to  be  a  .nuisance  which  is  detrimental  to 
the  health  of  the  city,  dangerous  to  citi- 
zens, a  public  inconvenience,  or  an  unlaw- 
ful obstruction  of  the  highway.  Applying 
this  general  rule  to  the  question  under  con- 
sideration, the  few  cases  considering  the 
question  hold  that  hitching  posts  may  be 
a  nuisance  where,  by  reason  of  their  fre- 
quent use  for  hitching  horses,  a  stench  is 
created,  flies  attracted,  etc.,  to  an  ext<^nt 
detrimental  to  the  health  of  the  public. 

Such  is  the  holding  in  Mercer  County  v. 
Harrodsbursr,  23  Ky.  L.  Rep.  1744,  60  L.R.A. 
583,  66  S.  W.  10,  which  sustained  the  right 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Mahaska 
County  in  defendants'  favor  in  an  action 
brought  to  enjoin  defendants  from  re- 
moving certain  hitching  posts.     Affirmed. 

Statement  by  Weaver,  J.: 

Action  in  equity  to  restrain  the  defend- 
ant city  and  its  officers  from  removing  cer- 
tain hitching  posts  or  racks  which  have 
been  planted  and  maintained  along  the 
street  lines  bordering  a  public  park.  The 
petition  was  by  the  district  court  dismissed, 
and  plaintiffs  appeal. 

Messrs.  Bnrrell  &  Devitt,  John  F. 
liEcey,  and  W.  R.  Lacey,  for  appellants: 

An  injunction  will  lie  to  prevent  the  re- 
moval of  the  hitchracks  erected  and  con- 
tinued under  former  grant  or  dedication, 
unless  they  are  a  nuisance  and  impede 
travel. 

Frederick  County  v.  Winchester,  84  Va. 
467,  4  S.  E.  844;  Franklin  County  v.  Lath- 
rop,  9  Kan.  453;  Cady  v.  Conger,  19  N.  Y. 
256;  Price  v.  Thompson,  48  Mo.  361;  Ruth- 
erford V.  Taylor,  38  Mo.  315;  Fisher  v. 
Beard,  32  Iowa,  346;  Cook  v.  Burlington, 
30  Iowa,  94,  6  Am.  Rep.  649;  Borghart  v. 
Cedar  Rapids,  126  Iowa,  313,  68  L.R.A. 
306,  301  N.  W.  1120;  Warren  v.  Lyons 
City,  22  Iowa,  351;  Keokuk  v.  Cosgi'ove, 
116  Iowa,  189,  89  N.  W.  983;  Dubuque  v. 
Blaloney,  9  Iowa,  450,  74  Am.  Dec  358; 


Leffler  v.  Burlington,  18  Iowa,  361;  Miller 
V.  Webster  City,  94  Iowa,  162,  62  N.  W. 
648;  Bills  v.  Belknap,  36  Iowa,  583;  Mark- 
ham  V.  Anamosa,  122  Iowa,  689,  98  N.  W. 
493;  Weber  v.  Iowa  City,  119  Iowa,  633, 
93  N.  W.  637;  Blennerhassett  v.  Fores^t 
City,  117  Iowa,  680,  91  N.  W.  1044;  Ran- 
som  V.  Boal,  29  Iowa,  68,  4  Am.  Rep.  105; 
Edwards  &  W.  Constr.  Co.  v.  Jasper  Coun- 
ty, 117  Iowa,  365,  94  Am.  St.  Rep.  301, 
90  N.  W,  1006;  Sherburne  ▼.  Portsmouth, 
72  N.  H.  639,  58  Atl.  38;  Burget  v.  Green- 
field, 120  Iowa,  439,  94  N.  W.  933;  Iowa, 
Code  §  3004;  Perrin  v.  New  York  C.  R. 
Co.  36  N.  Y.  120;  Post  v.  Pearsall,  22  Wend. 
425. 

Hitchracks  are  not  nuisances  per  «e. 

Everett  v.  Council  Bluffs,  46  Iowa,  66; 
State  v.  Smith,  123  Iowa,  654,  96  N.  W. 
899;  Spencer  v.  Andrew,  82  Iowa,  14,  12 
L.R.A.  115,  47  N.  W.  1007;  Callanan  v. 
Oilman,  1  Am.  St.  Rep.  840,  note;  Bills  r. 
Belknap,  36  Iowa,  583;  Miller  v.  Webster 
City,  94  Iowa,  162,  62  N.  W.  648;  Burget 
V.  Greenfield,  120  Iowa,  439,  94  N.  W.  933; 
Quinton  v.  Burton,  61  Iowa,  471,  16  N.  W. 
569. 

The  defendant  is  eatopped  by  accepting 
the  grant  with  the  hitchracks  on  the 
square,  and  by  not  objecting  thereto  for 
sixty-four  years,  from  interfering  with 
them. 

Smith  y.  Osage,  80  Iowa,  84,  8  L.ILA. 
633,  45  N.  W.  404;  Blennerhassett  ▼.  Forest 


of  a  city  to  remove  hitching  posts  erected 
on  the  side  of  a  public  highway  surround- 
ing a  public  square.  The  court  said  that, 
while  nitchin^  posts  and  chains  thereto 
were  not  a  nuisance  in  themselves,  they  be- 
came a  nuisance  from  hitching  horses  to 
them  to  such  an  extent  that  the  filth  from 
the  horses  created  a  stench  and  drew  flies, 
which  constituted  a  menace  to  the  public 
health. 

To  the  same  effect,  under  a  very  similar 
state  of  facts,  is  Gray  v.  Henry  County, 
19  Ky.  L.  Rep.  885,  42  S.  W.  333,  which 
held  that  where,  because  of  a  stench  and  the 
attraction  of  flies,  hitching  posts  became 
detrimental  to  the  public  health,  and  there- 
fore a  nuisance,  the  proper  municipal  au- 
thorities could  not  be  held  liable  in  an  ac- 
tion for  damages  for  removing  or  causing 
the  removal  of  the  posts. 

The  question  as  to  whether  hitching  posts 
or  horse  blocks  are  an  unlawful  obstruction 
to  a  public  street  has  arisen  in  actions 
against  a  municipality  or  abutting  land- 
owner for  damages  caused  by  running  into 
or  over  them.  In  such  cases,  with  one  ex- 
ception, the  rule  has  been  asserted  that 
hitching  posts  and  horse  blocks,  if  of  a 
proper  size  and  properly  placed,  are  an 
aid  and  benefit  to  public  travel  rather  than 
a  hindrance,  and  therefore  do  not  amount 
to  an  unlawful  obstruction  constituting  a 
nuisance.  Wolff  v.  District  of  Columbia, 
Jl  L.R.A.(N.S.) 


196  U.  S.  152,  49  L.  ed.  426,  25  Sup.  Ct. 
Rep.  198,  1  A.  &  E.  Ann.  Cas.  967  (horse 
blocks),  affirming  21  App.  D.  C.  466,  69 
L.R.A.  83;  District  of  Columbia  v.  Durvee, 
29  App.  D.  C.  327,  10  A.  &  E.  Ann.  Ca^ 
675  (hitching  posts) ;  Weinstein  v.  Terre 
Haute,  147  Ind.  556,  46  N.  £.  1004  (hitch- 
ing  posts) ;  Macomber  v.  Taunton,  100  Mass. 
255  (hitching  posts) j  Arey  v.  Newton,  148 
Mass.  598,  12  Am.  St.  Rep.  604,  20  N.  E. 
327;  Dubois  v.  Kingston,  102  N.  Y.  219,  55 
Am.  Rep.  804,  6  N.  E.  273  (stepping  stoned ; 
Robert  v.  Powell,  168  N,  Y.  411,  55  L.R.A. 
775,  85  Am.  St  Rep.  673,  61  N.  E.  699; 
Cincinnati  v.  Fleischer,  63  Ohio  St  229,  53 
N.  £.  568;  Elster  v.  Springfield,  49  Ohio  St 
82,  30  N.  E.  274  (hitching  post).  Contm, 
see  Davis  v.  Austin,  22  Tex.  Civ.  App.  460, 
54  S.  W.  927. 

In  Wolf  V.  District  of  Columbia,  21  App. 
D.  C.  464,  69  L.R.A.  83,  the  court  remarked 
that  a  carriage  step  or  block  is  of  such 
reasonable  convenience,  and  such  a  neces- 
sary appurtenant  to  dwellings  and  places  of 
business,  on  the  streets  of  a  city,  that  the 
right  to  maintain  it,  of  a  proper  size  and 
in  a  proper  position,  has  seldom  been  at- 
tempted to  be  questioned. 

And  in  Dubois  v.  Kingston,  the  court  said 
that  it  would  be  adding  to  the  corporate 
liability  beyond  reasonable  limits  to  hold 
that  stepping  stones,  which  are  almost  a 
necessity  in  providing  for  the  interest,  com- 
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City,  117  Iowa,  680,  91  N.  W.  1044;  John- 
son V.  Burlington,  95  Iowa,  107,  63  N.  W. 
694;  Markham  v.  Anamosa,  122  Iowa,  689, 
98  N.  W.  493;  Bell  v.  Burlington,  68  Iowa, 
296,  27  N.  W.  245;  Price  t.  Thompson,  48 
Mo.  361;  Rutherford  v.  Taylor,  38  Mo.  315; 
Franklin  County  ▼.  Lathrop,  0  Kan.  453; 
Spencer  ▼.  Andrew,  82  Iowa,  14,  12  L.R.A. 
115,  47  N.  W.  1007;  Weber  v.  Iowa  City, 
119  Iowa,  633,  93  N.  W.  637. 

The  people  owning  lots  and  dx>ing  busi- 
ness around  and  near  said  square  have 
vested  rights  in  the  posts. 

DilL  Mun.  Corp.  §  508;  Corey  ▼.  Ft. 
Dodge,  118  lowai  742,  92  N.  W.  704;  Cook 
V.  Burlington,  30  Iowa,  94,  6  Am.  Rep. 
649;  Dubuque  v.  Maloney,  9  Iowa,  450,  74 
Am.  Dec  358;  Long  v.  Wilson,  119  Iowa, 
269,  00  L.R.A.  720,  97  Am.  St.  Rep.  315, 
93  N.  W.  282;  Smith  •v.  Osage,  80  Iowa,  84, 
8  L.R.A.  633,  45  N.  W.  404 ;  Leffler  v.  Bur- 
lington, 18  Iowa,  361;  Bell  v.  Burlington, 
68  Iowa,  296,  27  N,  W.  245;  Spencer  v. 
Andrew,  82  Iowa,  14,  12  L.R.A.  115,  47 
N.  W.  1007;  State  v.  Smith,  123  Iowa,  654, 
96  N.  W.  899;  Fisher  v.  Beard,  32  Iowa, 
346;  Warren  v.  Lyons  City,  22  Iowa,  351; 
Price  y.  Thompson,  48  Mo.  361;  Ruther- 
ford v.  Taylor,  38  Mo.  315;  Frederick  Coun- 
ty V.  Winchester,  84  Va.  467,  4  S.  E.  845; 
Cady  ▼.  Conger,  19  N.  Y.  256;  Franklin 
County  T.  Lathrop,  9  Kan.  453;  Pickett  v. 
Mercer,  106  Mo.  App.  689,  80  S.  W.  285; 
Washb.  Easements  i  Servitudes,  pp.  215- 


217;  Donahue  v.  Keystone  Gas  Co.  181  N. 
Y.  313,  70  L.R.A.  761,  106  Am.  St.  Rep. 
549,  73  N.  E.  1108. 

The  hitchracks  not  being  a  nuisance,  the 
defendants  have  no  right  to  remove  them. 

Eldora  v.  Edgington,  130  Iowa,  155,  106 
N.  W.  503;  Mt.  Vernon  v.  Young,  124  Iowa, 
523,  100  N.  W.  694 ;  Cambridge  v.  Cook,  97 
Iowa,  599,  66  N.  W.  884;  Bell  v.  Burling- 
ton, 68  Iowa,  296,  27  N.  W.  245;  Uptagraff 
▼.  Smith,  106  Iowa,  388,  76  N.  W.  733; 
Johnson  ▼.  Burlington,  95  Iowa,  197,  63 
N.  W.  694. 

On  petition  for  rehearing. 

The  court  has  overruled  two  important 
cases  in  its  own  court  without  any  refer- 
ence to  the  same. 

Spencer  v.  Andrew,  82  Iowa,  14,  12  L.R.A. 
115,  47  N.  W.  1007;  Everett  ▼.  Council 
BlufTe,  46  Iowa,  66. 

Messrs.  C.  C.  Orvis  and  J.  O.  Williams 
for  appellees. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

The  site  of  the  town  of  Oskaloosa  vras 
platted  in  the  year  1844  by  the  commis- 
sioners of  Mahaska  county,  who  for  that 
purpose  made  entry  of  the  land,  which  was 
then  a  part  of  the  public  domain.  The 
town  was  incorporated  in  the  year  1853, 
and  is  now  a  city  of  about  12,000  inhabi- 
tants. Near  the  center  of  the  tract  there 
was  platted  a  block  of  land  designated  as  a 


fort,  and  convenience  of  the  public  in  the 
maintenance  of  walks,  avenues,  and  streets, 
constitute  a  nuisance  or  obstruction. 

In  Robert  v.  Powell,  the  court  remarked 
that  it  was  not  prepared  to  say  that  ob- 
structions like  a  stepping  block,  placed  in 
a  public  street,  constituted  a  nuisance,  or 
that  the  jury  would  be  justified  in  finding  it 
to  be  such,  and  added:  "It  is  quite  true, 
as  the  learned  counsel  for  the  plaintiff  con- 
tends, that  every  unlawful  obstruction 
placed  in  a  public  street,  which  endangers- 
the  safety  of  travelers,  may  be  regarded  as 
a  nuisance;  but  the  question  is.  What  ob- 
ject will  constitute  an  unlawful  or  danger- 
ous obstruction?  There  are  some  objects 
which  may  be  placed  in  or  exist  in  a  pub- 
lic street,  such  as  water  hydrants,  hitching 
posts,  telegraph  poles,  awning  posts,  or  step- 
ping stones,  such  as  the  one  described  m 
this  case,  which  cannot  be  held  to  constitute 
a  nuisance.  They  are  in  some  respects  in- 
cidental to  the  proper  use  of  the  street  as 
a  public  highway.  The  hitching  post,  for 
instance,  in  front  of  a  private  residence,  is 
intended,  not  only  for  the  convenience  of 
the  private  individual,  but  for  the  safety 
of  the  public  as  well,  since  it  is  intended 
to  guard  against  accidents  resulting  from 
runaway  teams  or  horses." 

But  in  Davis  v.  Austin,  a  large  stone 
nbout  2  feet  long,  2  or  2^  feet  wide,  and 
from  a  foot  to  a  foot  and  one  half  high, 
31  L.R.A.(N.S.) 


placed  near  the  outer  edge  of  a  10-foot  side- 
walk, was  held  to  be  an  unlawful  obstruc- 
tion, rendering  a  municipality  liable  to  one 
injured  by  falling  over  it.  This  stone  was 
placed  by  an  abutting  property  owner,  and 
the  municipality  permitted  it  to  remain 
there.  It  was  apparently  used  as  a  stepping 
stone,  although  that  fact  is  not  stated. 

In  Elster  v.  Springfield,  the  court  said 
that  the  laying  of  sewers,  like  that  of  gas 
and  water  pipes,  beneath  the  soil,  and 
erection  of  lamps,  hitching  posts,  etc.,  on  the 
surface,  is  a  street  use  sanctioned  by  their 
obvious  purpose  and  long-continued  use  as 
such. 

But  a  stump  in  the  sidewalk  about  4 
inches  from  the  curbing  is  a  nuisance,  al- 
though it  waa  intended  to  be  used  for  a 
hitching  post,  it  not  being  suitable  for  that 
purpose.  Newport  v.  Miller,  12  Ky.  L.  Rep. 
422. 

A  hitching  post  constructed  in  such  a 
manner,  or  allowed  to  become  in  such  a  con- 
dition, as  to  be  dangerous  to  public  travel, 
is  an  unlawful  obstruction  and  a  nuisance. 
Whether  a  hitching  post  is  so  constructed, 
or  has  been  permitted  to  become  in  such  a 
condition,  a'b  to  be  dangerous  to  public 
travel,  and  hence  an  unlawful  obstruction, 
is  a  question  of  fact  for  the  jury.  District 
of  Columbia  v.  Dur>'ee,  29  App.  D.  C.  327, 
10  A.  &  E.  Ann.  Cas.  675.  A.  G.  S. 
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"public  square.^  This  square  constitutes  a 
rectangle  measuring  256^  feet  on  each  side, 
and  is  bounded  by  public  streets  each  80 
feet  in  width.  The  county  courthouse  faces 
the  square  from  the  opposite  side  of  one  of 
the  adjacent  streets,  and  the  remainder  of 
the  immediate  neighborhood  includes  many 
of  the  principal  business  places  of  the  city. 
Within  recent  years  the  streets  about  the 
square  have  been  paved,  and  three  of  the 
streets  are  occupied  by  'ear  tracks.  The 
square  itself  has  been  improved  and  orna- 
mented with  trees,  walks,  seats,  and  other 
accessories  commonly  provided  in  public 
parka.  At  an  early  date  the  park  was  in- 
closed by  a  fence  of  primitive  pattern,  which 
was  used  to  a  greater  or  less  degree  as  a 
hitching  place  for  the  horses  of  farmers 
and  others  visiting  or  trading  at  the  neigh- 
boring shops  and  stores.  Hitching  posts 
and  racks  were  also  provided  from  time 
to  time,  and  very  generally  used.  In  the 
year  1885,  on  petition  of  certain  citizens, 
the  city  council  granted  them  leave  to 
"erect  hitching  racks  around  the  public 
square  without  expense  to  the  city."  On 
one  occasion,  witnesses  say  probably  in 
1885  or  earlier,  the  racks  were  removed 
"surreptitiously,"  but  leave  was  obtained 
from  the  eity  authorities  to  restore  them, 
and  they  have  since  been  maintained  by 
private  subscription  and  at  considerable  ex- 
pense. The  posts  were  set  as  near  as  prac- 
ticable on  the  line  between  the  street  and 
the  cquare.  The  sidewalks  are  laid  wholly 
upon  the  park  side  of  the  line,  and  the 
street  paving  extends  beyond  the  line  of 
posts  and  forms  a  gutter  between  that  line 
and  the  sidewalk.  Teams  hitched  to  the 
rack  stand  wholly  within  the  street.  The 
racks  have  been  cpntinually  used  for  their 
intended  purpose,  and  on  many  days  the 
hitching  room  thus  afforded  is  entirely 
filled.  During  the  winter  season  twenty- 
four  to  thirty-nine  loads  of  manure  and 
other  rubbish  and  waste  accumulate  where 
teams  are  allowed  to  stand,  but  during  the 
summer  the  streets  are  cleaned  with  rea- 
sonable frequency.  The  streets  about  the 
square  have  been  used  to  some  extent  as 
a  market  place,  though  they  have  never 
been  set  apart  for  that  purpose  by  action 
of  the  city  council.  The  plaintiffs,  or  some 
of  them,  have  contributed  to  the  planting 
and  maintenance  of  the  posts  and  racks, 
and  air  of  them  are  property  owners  and 
business  men  whose  shops  and  stores  are 
in  the  immediate  vicinity,  and  they  have 
found,  or  claim  to  have  found,  that  said 
racks,  and  the  convenience  thereby  afforded 
to  the  public,  add  value  to  their  property 
and  business.  On  March  11,  1907,  the  city 
council  ordered  the  racks  removed,  and  re- 
erected  at  another  location  several  blocks 
31  L.R.A.(N.S.) 


distant,  and  thereupon  this  action  was  in- 
stituted to  restrain  the  execution  of  such 
order.  At  the  date  of  the  order,  the  citv 
of  Oskaloosa  had  not  taken  advantage  of 
the  statute  allowing  it  to  elect  a  board  of 
park  commissioners,  and  the  control  of  its 
public  parks,  as  well  as  of  its  streets,  was 
then  vested  in  the  city  council.  On  the 
following  day,  however,  the  council  pro- 
vided for  the  election  of  such  commissioners 
at  the  ensuing  municipal  election,  and  the 
board  thus  chosen  and  their  successors  in 
office  have  since  exercised  the  powers 
granted  by  the  statute.  Code  Supp.  1907, 
title  5,  chap.  9.  Plaintiffs'  petition  sets  out 
with  much  particularity  the  municipal  his- 
tory of  Oskaloosa  with  reference  to  the  es- 
tablishment, maintenance,  and  use  of  the 
hitching  racks,  alleges  that  in  platting  the 
city  the  county  commissioners  intended  to 
dedicate  the  square  and  surrounding  streets 
as  a  placA  to  be  used  for  hitching  teams, 
and  that  the  dedication  and  use  of  the  prop- 
erty for  that  purpose  for  more  than  sixty 
years  cannot  now  be  lawfully  interfered 
with  by  the  city.  It  avers  that  the  main- 
tenance and  use  of  said  racks  does  not  con- 
stitute any  nuisance,  nor  are  they  in  any 
manner  an  obstruction  to  the  use  of  the 
streets,  but  are  a  matter  of  great  public 
convenience.  Wherefore  it  is  demanded  that 
the  city  be  permanently  enjoined  from  re- 
moving or  destroying  the  racks  or  changing 
the  location  thereof.  Answering  the  peti- 
tion, the  defendants  admit  their  intention 
to  remove  the  racks,  allege  their  right  to 
do  so  under  the  statute  and  by  virtue  of  the 
police  power  vested  in  the  city,  and  deny 
the  plaintiffs'  claims  generally.  Upon  hear- 
ing the  testimony  offered,  the  trial  court 
found  for  the  defendants,  dismissed  the  bill, 
and  the  plaintiffs  appeal. 

By  statute  the  control  and  care  of  the 
streets  are  vested  exclusively  in  the  city, 
and  it  is  made  its  duty  to  see  that  they 
are  kept  open  and  in  repair  and  free  from 
nuisances.  Code,  §  753.  They  have  power 
to  provide  market  places  and  regulate  the 
use  thereof,  but  may  not  levy  any  toll  or 
charge  for  the  standing  of  teams  and  ve- 
hicles in  such  places  or  in  the  streets  ad- 
jacent thereto  on  market  days  and  evenings 
previous  thereto.  Code,  §§  717  and  751. 
The  powers  thus  conferred  are  legislative  in 
character,  and,  within  the  limits  prescribed 
by  statute,  are  plenary.  The  only  limit 
upon  them  which  the  courts  have  been  in- 
clined to  recognize  is  that  they  shall  not 
be  exercised  unreasonably.  The  wisdom  of 
a  legislative  act  is  not  a  mafter  for  judi- 
cial consideration  or  review,  nor  will  the 
courts  inquire  into  the  necessity  of  a  change 
or  improvement  in  a  public  street  ordered 
in  due  form  by  municipal  authority.    Mill- 
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er  V.  Webster  City,  94  Iowa,  162,  62  N.  W. 
648;  Cherokee  v.  Sioux  City  &  I.  F.  Town 
Lot  &  Land  Co.  62  Iowa,  279,  3  N.  W.  42; 
Dunham  v.  Hyde  Park,  75  111.  371;  Green- 
castle  ▼.  Hazelett,  23  Ind.  186;  Brewster 
V.  Davenport,  51  Iowa,  427,  1  N.  W.  737; 
Seward  v.  Rheiner,  2  Kan.  App.  95,  43  Pac. 
423;  Methodist  Protestant  Church  v.  Balti- 
more, 6  Gill,  391,  48  Am.  Dec.  540.  The 
statute  provides  that  the  obstructing  or 
encumbering  of  public  roads  by  buildings, 
fences,  or  otherwise  is  a  nuisance  (Code, 
§  5078) ;  and,  as  we  have  already  seen, 
cities  are  charged  with  the  duty  of  keeping 
the  streets  free  therefrom.  The  primary 
use  or  purpose  for  which  streets  are  es- 
tablished 18  to  afford  the  public  a  way  of 
passage  or  travel,  and,  while  the  city  is 
not  imder  mandatory  obligation  to  open  up 
and  improve  streets  by  the  removal  of  nat- 
ural obstructions  which  render  them  im- 
passable, whenever  it  does  open  and  im- 
prove them,  it  must  talce  care  that  these 
ways  are  not  obstructed  or  encumbeted  by 
the  unauthorized  act  of  any  person  or  per- 
sons. A  ''street"  is  a  public  way  from  side 
to  side  and  from  end  to  end,  and  any  pri- 
vate use  thereof  which  in  any  degree  de- 
tracts from,  hinders,  or  prevents  its  free  use 
as  a  public  wuy  to  its  full  extent,  is,  with- 
in the  meaning  of  the  law,  an  obstruction 
or  encumbrance.  See  Quinn  ▼.  Baage,  138 
Iowa,  426,  114  N.  W.  205,  and  cases  there 
cited. 

The  limited  extent  of  the  obstruction  is 
immaterial  as  affecting  the  right  of  the  city 
to  remove  it.  The  fact  that,  notwithstand- 
ing the  obstruction,  there  is  still  ample 
room  left  for  passage  of  teams  and  travel- 
ers, will  not  exempt  it  from  liability  to 
removal  whenever  ordered  by  the  proper 
mimicipal  authority.  Quinn  v.  Baage, 
supra;  Philbrick  v.  University  Place,  88 
Iowa,  354,  55  N.  W.  845;  Patterson  v.  Vail, 
43  Iowa,  143.  Nor  is  it  any  defense  to  such 
order  that  the  obstruction  is  in  fact  a 
thing  of  public  convenience  or  benefit. 
Emerson  v.  Babcock,  66  Iowa,  257,  55  Am. 
Rep.  273,  23  N.  W.  656;  State  v.  Kaster, 
35  Iowa,  221. 

The  city  has  no  power  or  authority  to 
grant  any  individual  or  any  number  of 
individuals  the  right  to  permanently  oc- 
cupy any  part  of  a  street  with  any  struc- 
ture or  device  for  their  private  use,  con- 
venience, or  profit.  It  may  vacate  a  street, 
Imt  it  cannot  authorize  its  perversion  to 
other  or  private  uses  so  long  as  it  remains  a 
street.  For  example,  it  has  been  held,  in 
the  absence  of  statute  granting  such  au* 
thority,  that  a  city  cannot  lawfully  permit 
a  street  to  be  encumbered  by  a  hack  stand. 
Branahan  ▼.  Cincinnati  Hotel  Co.  39  Ohio 
St.  333,  48  Am.  Rep.  457.  Platform  scales 
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for  the  convenience  of  the  business  of  an 
abutting  owner  may  be  ordered  removed. 
Emerson  v.  Babcock,  66  Iowa,  257,  55  Am. 
Rep.  273,  23  N.  W.  656.  In  decidinsf  the 
case  just  cited,  we  said:  "The  fee  title  of 
the  streets  is  in  the  incorporated  town,  and 
no  private  person  hns  any  legal  right  to 
erect  any  structure  therein  for  the  purpose 
of  carrying  on  his  private  business,  and  if, 
having  done  so,  he  is  required  to  remove 
his  building  or  structure,  of  whatever  it 
may  be,  from  the  street,  he  has  no  cause  of 
complaint.  He  is  deprived  of  no  right. 
If  the  plaintiff  was  permitted  to  maintain 
his  scales  in  the  street  for  a  time,  the  privi- 
lege must  be  regarded  as  a  mere  license, 
which  may  be  terminated  at  any  .time; 
and  it  is  immaterial  whether  the  erection 
in  the  street  amounts  to  a  nuisance.  It  is 
the  duty  of  the  town  authorities  to  keep  the 
streets  clear  ahd  unobstructed,  and  no  per- 
son has  the  right  to  take  and  hold  posses- 
sion of  any  part  of  the  streets  for  any  pri- 
vate purpose."  Without  statutory  au- 
thority even  buildings  intended  for  public 
use  or  convenience  may  not  be  lawfully 
erected  or  established  upon  a  public  street, 
as,  for  example,  a  townhall  (Pettit  v.  Grand 
Junction,  119  Iowa,  352,  93  N.  W.  381); 
or  a  market  (Columbus  v.  Jaques,  30  Ga. 
506;  Schopp  v.  St  Louis,  117  Mo.  131,  20 
L.R.A.  783,  22  S.  W.  898.  One  contracting 
with  a  city  for  the  right  to  maintain  a  well 
in  a  publio  street  is  bound  to  take  notice 
that  the  municipality  cannot  bind  itself 
by  such  contract  and  may  revoke  it  at  any 
time.  Snyder  v.  Mt.  Pulaski,  176  111.  397, 
44  L.R.A.  407,  52  N.  E.  62.  A  private  drain 
placed  under  the  street  with  the  consent  of 
the  city  may  be  removed  whenever,  in  the 
judgment  of  the  council,  it  is  proper  so  to 
do.  A  grant  or  passive  permission,  how- 
ever long  continued,  confers  no  right  upon 
the  beneficiary  which  may  not  be  with- 
drawn. Eddy  V.  Granger,  19  R.  I.  105,  28 
L.R.A.  517,  31  Atl.  831.  A  permission  by 
the  city  to  place  awnings  extending  over  a 
sidewalk  and  supported  by  posts  gives  no 
permanent  right  to  maintain  them.  Hib- 
bard  v.  Chicago,  173  111.  91,  40  L.R.A.  621, 
50  N.  E.  256.  In  the  cited  case  the  court 
says:  "The  public  streets  of  a  city  are 
dedicated  to  the  public  for  public  use,  and 
are  subject  to  the  control  and  management 
of  the  city  council;  but  that  body  has  no 
power  to  alien  or  otherwise  encumber  such 
streets  so  long  as  they  are  public  streets, 
but  must  hold  them  in  trust  for  public  uses 
only.  The  municipal  corporation  can  grant 
no  easement  or  right  therein  not  of  a  pub- 
lic nature,  and  the  entire  street  must  be 
maintained  for  public  use.  ...  A  per- 
manent encroachment  upon  a  public  street 
for  a  private  use  is  a  purpresture,  and  is  in 
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law  a  nuisance.  •  •  •  Where  the  city 
has  authorized  a  temporary  use  which 
causes  a  temporary  obstruction,  one  haying 
been  licensed  to  exercise  such  temporary 
use  would  not  be  liable  for  a  penalty  un- 
der the  ordinances  for  obstructing  the 
street,  as  it  was  permitted  as  a  matter  of 
grace  or  favor.  That  such  permission  was 
given  may  be  implied  from  circumstances; 
.  .  .  but  when  the  city  demands  the  re- 
moval of  such  structure,  it,  if  permitted  to 
remain  thereafter,  becomes  a  nuisance." 

In  Hobart  v.  Milwaukee  City  R.  Co.  27 
•  Wis.  194,  0  Am.  Rep.  461,  the  plaintiff  was 
a  wholesale  merchant  who  received  and 
sent  out  large  quantities  of  goods  from  his 
store,  and  for  many  years  his  teamsters 
had  been  accustomed  to  back  their  drays 
up  to  the  sidewalk  in  front  of  the  premises, 
for  the  purpose  of  loading  and  unloading 
their  freight.  A  street  railway  company 
was  about  to  lay  its  track  along  the  street, 
leaving  the  space  between  the  same  and 
the  sidewalk  so  narrow  as  to  interfere  with 
this  convenience  to  the  plaintiff's  store  and 
business,  and  plaintiff  sought  to  enjoin  the 
company  from  such  interference.  Denying 
the  alleged  right  of  action,  the  court  says: 
''The  public  authorities  may  permit  such 
use  of  the  street  so  long  as  they  please, 
or  until  public  convenience  demands  it 
should  cease;  but  the  plaintiff  cannot  insist 
upon  it  as  a  right  in  himself.  When  the 
space  thus  occupied  by  his  teams  is  re- 
quired for  public  travel  or  the  passage  of 
vehicles  of  any  kind  authorized  by  the  pub- 
lic, his  occupation  becomes  an  obstruction 
and  a  nuisance,  and  he  must  turn  his  teams 
the  other  way,    •    .    •    which  may  be  done 

.  .  without  any  very  great  additional 
trouble  or  inconvenience  to  him.  At  all 
events  he  has  no  right  to  insist  upon  such 
use  and  occupancy  of  the  street  when  the 
public  authorities  have  signified  their  im- 
willingness,  as  they  have  done  by  au- 
thorizing the  laying  down  of  the  railway 
track."  The  Massachusetts  court  holds 
that  the  obstruction  of  any  portion  of  a 
public  road  is  a  nuisance  at  common  law, 
and  says:  "The  general  easement  in  the 
public  acquired  by  the  location  of  a  high- 
way is  coextensive  with  the  exterior  limits 
of  the  located  highway,  and  the  question 
of  nuisance  or  no  nuisance  does  not  depend 
upon  the  fact  whether  that  part  of  the  high- 
way which  is  alleged  to  have  been  unlaw- 
fully entered  upon  and  obstructed  by  the 
defendant  was  a  portion  of  the  highway  ca- 
pable of  being  used  by  the  traveler."  Com. 
V.  King,  13  Met.  115.  The  privilege  of 
displaying  show  boards,  placards,  and  signs 
upon  the  sidewalks  of  a  populous  city  may 
be  of  great  value  to  merchants  and  dealers, 
but  the  city  has  power  to  prohibit  it.  Com. 
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V.  McCafTerty,  145  Mass.  384,  14  N.  E.  451. 
This   citation   of   cases    illustrating   the 
completeness  of  the  city's  control  over  its 
streets  could  be  multiplied  indefinitely,  but 
those  to  which  we  have  referred  sufficiently 
indicate  the  unvarying  trend  of  Judicial  de- 
cisions.    It  is  too  clear  to  justify  further 
argument    that    the    resolution    passed    in 
1885   by   the   city   council,   permitting  the 
erection  of  hitching  posts  along  the  street 
lines    about   the   public   square,    conferred 
upon  the  petitioners  therefor  a  mere  license, 
and  that  the  revocation  of  such  license  after 
more  than  twenty  years'  use  was  not  a 
wrong  for  which  either  law  or  equity  af- 
fords any  remedy.     The  right  to  continue 
these  posts,  while  shown  to  be  a  convenienoe 
to  such  members  of  the  general  public  as 
desire  to  avail  themselves  of  their  use,  is 
not   sought   to   be   sustained   as   a   public 
right,  but  as  a  private  right  of  those  who 
own  property  or  do  business  in  the  immedi- 
ate vicinity  of  the  public  square.     It  may 
be  true  that  the  location  of  the  posts  and 
racks  promotes  the  trade  in  this  locality* 
and  thus  indirectly  enhances  the  value  of 
property  to  the  material  advantage  of  the 
appellants;  but  that  is  not  in  itself  a  mat- 
ter  of   material    consideration.      It   would 
perhaps  be  a  source  of  profit  if  these  mer- 
chants  and   dealers  were  allowed  to  con- 
vert the  sidewalk  space  in  front  of  their 
premises  into  an  arcade  in  which  to  meet 
their   customers   and   to   display   and    sell 
their  goods;    but  no  order,  resolution,  or 
ordinance  of  the  council  could  deprive  th« 
city  of  its  power  to  revoke  a  privil^ie  so 
granted.     The  claim  made  in  pleading  and 
in   argument  that  the   right  to  maintain 
hitching  posts  at  this  location  was  in  some 
way  annexed  to  or  made  a  condition  of  the 
dedication  of  the  plat  of  the  town  is  whol- 
ly without  support  in  the  record.    Ko  such 
suggestion  appears  in  any  writing,  deed,  or 
plat   connected  with    the   dedication.     In- 
deed, it  is  more  than  doubtful  that  such  re- 
served right  to  encumber  the  street,  or  to 
exempt  it  from  the  full  and  complete  con- 
trol which  the  statute  gives  to  the  munici- 
pality over  streets  in  general,  would  be  of 
any  force  and  validity.     A  public  street, 
to  the  encumbrance  of  which  any  person 
may  set  up  a  defensible  claim  of  right,  is  an 
anomaly  imknown  to  the  statute  or  to  the 
common  law.     A  way  to  which  any  such 
condition  or  limitation  is  attached  is  not 
a  public  highway.     It  follows  of  necessity 
that  such  a  claim  of  right  cannot  ripen  in- 
to title,  as  against  the  public,  by  mere  lapse 
of  time  or  long-continued  assertion.  True, 
we  have  often  held,  and  still  adhere  to  the 
doctrine,  that  total  abandonment  of  a  street 
by  the  public  for  a  long  period  of  time 
may,  under   some  circumstances,  work  sa 
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entire  loss  of  its  character  as  a  public  ■ 
way.  Sec  Weber  v.  Iowa  City,  119  Iowa, 
633,  93  N.  W.  637,  and  cases  there  quoted. 
So,  too,  long-continued  recognition  of  a 
giTen  line  or  boundary  may,  under  some  cir- 
cumstances, estop  the  city  to  insist  upon 
some  other  line  as  the  one  fixed  by  the  orig- 
inal dedication ;  but  we  have  yet  to  find  any 
precedent  for  the  proposition  that,  so  long 
as  a  traveled  way  remains  a  recognized  pub- 
lic street,  any  leave  or  permission  or  li- 
cense to  subject  any  portion  of  it  to  priv- 
ate use  may  become  irrevocable  by  mere 
lapse  of  time. 

The  cities  of  this  ooiuitry  are  a  growth 
of  modem  times.  In  the  earlier  and  more 
primitive  stages  of  their  history,  their 
streets  and  parks  have  been  subjected  to 
uses  more  or  less  inconsistent  with  exclu- 
sive public  rights  therein;  but  the  condi- 
tions then  prevailing  did  not  call  for  a 
strict  exercise  of  municipal  regulation  and 
control.  Such  uses  were  permissive  only, 
and  subject  to  prohibition  by  the  city  when- 
ever, in  the  judgment  of  its  governing  body, 
the  council,  the  advancing  growth  and  de- 
velopment of  the  community  required  it. 
The  testimony  of  a  prominent  lawyer,  giv- 
en in  support  of  the  appellants'  claim  in 
this  ease,  affords  a  good  illustration  of 
the  changes  wrought  in  a  single  lifetime. 
In  reciting  his  personal  observation  of  the 
uses  to  which  streets  and  the  public  square 
were  put  in  the  early  days  of  Oskaloosa,  he 
tells  the  court  that  his  memory  goes  back 
to  the  year  1854,  when  he  skated  upon  the 
public  square  in  the  winter,  and  with  his 
dog  dug  squirrels  from  its  soil  in  the  sum- 
mer. Doubtless,  also,  he  could  have  then 
picketed  his  horse  in  the  square  or  turned 
his  cow  loose  upon  the  streets  without  ex- 
citing adverse  comment;  but  if  the  same 
witness  should  now  relapse  into  the  mood 
of  his  youth,  and  attempt  a  revival  of  his 
ancient  pastimes  and  practices  upon  the 
field  of  his  earlier  exploits,  he  would  hard- 
ly expect,  when  called  before  the  mayor, 
to  defend  his  action  by  the  plea  of  prescrip- 
tive right  to  do  BO.  A  place  which  was 
convenient  and  proper  for  the  hitching  of 
teams  ten,  twenty,  or  thirty  years  ago  may 
cease  to  be  such  by  the  growth  of  the  city 
or  the  course  of  public  improvements.  The 
judgment  and  discretion  to  control  these 
things  must  be  vested  somewhere,  and  in 
the  wisdom  of  the  legislature  it  has  been 
conferred  upon  the  city  council.  This  fact, 
and  the  fact  that  the  maintenance  of  hitch- 
ing places  in  the  streets  is  at  best  a  mere 
license,  were  clearly  recognized  by  the  ap- 
pellants themselves  when,  with  others,  they 
applied  to  the  council  in  1885  for  permis- 
sion to  erect  those  now  in  controversy.  A  | 
permission  to  occupy  or  encumber  a  street! 
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for  private  purposes  must  be  considered  as 
having  been  accepted  with  full  knowledge 
that  the  city  is  without  power  to  confer 
a  permanent  right  or  privilege  of  that  na- 
ture. Says  the  Illinois  court:  "The  mu- 
nicipality having  no  power  to  grant  such 
permanent  use,  there  can  be  no  estoppel 
againsi  it  from  requiring  the  street  to  be 
open  in  its  entirety,  because  no  estoppel  can 
arise  from  an  act  of  the  municipal  authori- 
ties done  without  authority  of  law."  Snyder 
V.  Mt.  Pulaski,  176  III  397,  44  L.R.A.  407, 
62  N.  E.  62. 

Counsel  argue  with  much  earnestness  that, 
before  the  city  council  may  lawfully  order 
the  removal,  it  must  first  find  that  the 
hitching  racks  are  a  nuisance,  and  this  it  is 
said  has  been  negatived  by  proof  that  the 
street  at  this  location  is  kept  reasonably 
clean,  and  by  the  further  fact  that  the 
racks  are  not  in  fact  in  the  street.  At  this 
point  it  is  well  to  repeat,  by  way  of  em- 
phasis, what  we  have  already  indicated, 
that,  to  be  subject  to  removal  as  a  nui- 
sance at  the  order  of  the  city  council,  an 
obstruction  need  not  necessarily  be  unclean 
or  offensive  to  the  senses,  and  need  not  in 
fact  prevent  or  interfere  with  public  travel 
along  the  trodden  or  improved  path. 
It  is  the  right  of  the  city  to  insist  that 
the  street  shall  be  kept  clear  for  public 
use  and  passage  throughout  its  entire 
width,  and  if,  in  the  judgment  of  the  city 
council,  hitching  posts  should  be  removed 
from  its  busier  and  more  crowded  streets, 
the  court  cannot  assume  to  say  that  the  or- 
der is  unreasonable  and  void.  Nor  is  it 
any  answer  to  say  that  these  posts  are  set, 
not  in  the  street,  but  upon  the  dividing  line 
between  the  street  and  park.  The  same 
statute  which  grants  to  cities  the  power 
to  control  their  streets  gives  also  in  like 
terms  power  to  control  all  public  grounds. 
Code,  §§  751,  753.  And  the  conditions 
which  render  it  reasonable  and  proper  to 
prohibit  the  planting  of  hitching  posts  in 
an  ornamental  public  park  are  manifestly 
even  more  persuasive  than  those  calling  for 
such  action  with  reference  to  a  public  street. 
Moreover,  hitching  posts  planted  upon  the 
line  of  the  street  contemplate  the  standing 
of  teams  and  vehicles  wholly  within  the 
public  way,  and  these  posts,  being  constant- 
ly in  use,  have  the  effect  to  exclude  public 
travel  from  the  public  street — a  strip  some 
20  or  30  feet  wide — during  all  the  busi- 
ness hours  of  the  day.  Surely,  if  this  is 
not  a  matter  concerning  which  the  city  may 
exercise  a  power  of  regulation  and  control, 
the  authority  given  by  the  statutes  is  re- 
stricted within  very  narrow  limits.  To  say 
nothing  of  this  encroachment  upon  or  en- 
cumbrance of  the  street  itself,  we  see  no 
reason   to  deny  the  city  the  authority   to 
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remove  the  posts  and  the  cordon  of  horses 
which  surround  the  park,  as  being  for  the 
benefit  and  attractiveness  of  the  place  as 
a  public  ple'asure  ground.  The  power  and 
jurisdiction  of  the  board  of  park  commis- 
sioners is  not  involved  in  this  controversy, 
for,  as  above  noted,  the  order  for  the  re- 
moval of  the  posts  was  made  before  the 
board  was  called  into  existence,  and  at  a 
time  when  the  jurisdiction  of  the  council 
was  beyond  question.  Indeed,  were  the 
board  here  asserting  any  authority  as  op- 
posed to  the  city  council,  it  would  be  dif- 
ficult to  find  any  argument  for  the  prop- 
osition that  it  could  authorize  the  mainte- 
nance of  a  standing  invitation  to  the  driv- 
ers and  owners  of  horses  to  obstruct  the 
streets  which  surround  the  square,  as 
against  the  order  of  the  council  prohibiting 
such  obstruction. 

The  radical  weakness  of  the  appellants' 
case  is  quite  strikingly  revealed  in  their 
closing  argument,  where  they  especially 
object  to  that  part  of  the  council's  order 
which  not  only  directs  the  removal  of  the 
racks  about  the  public  square,  but  estab- 
lishes a  new  location  for  such  conveniences 
"at  Market  place  and  the  city  fire  depart- 
ment." This,  council  say,  was  done  in  or- 
der to  put  the  hitching  place  "near  the 
property  and  business  of  other  business 
men  who  had  come  to  the  city  at  the 
eleventh  hour,  and  wanted  to  reap  where 
they  had  not  sown."  The  court  must  beg 
leave  to  assume  that  it  is  not  yet  near  11 
o'clock  in  the  history  of  Oskaloosa,  and 
that  the  prosperity  and  growth  by  which 
it  has  expanded  beyond  the  immediate  sur- 
roundings of  the  original  public  square,  un- 
til the  regions  roundabout  Market  place 
and  the  city  fire  department  lift  up  their 
ambitious  heads  in  rivalry  with  their  elder 
neighbors,  will  long  continue  to  characterize 
that  thriving  municipaHty.  In  such  event 
the  time  is  doubtless  not  far  distant  when 
the  course  of  municipal  improvements  will 
compel  the  hitch  racks  to  move  on  to  some 
remoter  location,  and  both  parties  to  this 
controversy  may  then  cordially  unite  in  de- 
nouncing the  council  for  its  favoritism  to  a 
still  later  generation  of  business  men.  In- 
terpreted in  the  light  of  the  argument  here 
referred  to,  appellants'  demand  is  that  the 
public  street  should  be  subjected  to  their 
private  use  in  a  manner  to  give  them  an 
alleged  advantage  over  property  owners  and 
business  men  located  in  other  portions  of 
the  city.  Doubtless,  there  are  other  par- 
ties promoting  the  establishment  of  anoth- 
er hitching  place,  on  the  theory  that  it 
will  inure  to  their  own  benefit.  If  these 
considerations  are  allowed  to  control  or  in- 
fluence the  official  acts  of  tlie  council,  it 
31  LuR.A.(N.S.) 


will  mean  a  paralyzation  of  all  municipal 
improvement,  for,  generally  speaking,  no 
public  work  can  be  undertaken  which  is 
not  of  more  advantage  to  some  property 
than  it  is  to  others. 

A  claim  is  made  in  argument  that  the  ti- 
tle to  the  public  square  is  still  in  the  coun- 
ty commissioners,  who  acted  as  a  medium 
through  which  the  dedication  of  the  land 
as  a  town  plat  was  effected.  This  sugges- 
tion can  hardly  be  made  with  much  confi- 
dence. The  filing  of  the  plat  containing 
the  tract  marked  "public  square,"  followed 
by  its  occupation,  use,  and  improvement  as 
a  park,  constituted  a  complete  dedication 
and  the  title  of  the  city  thereto  is  as  com- 
plete as  its  title  to  the  streets  designated 
upon  the  same  plat.  The  title  never  vested 
in  the  commissioners,  but  in  the  public,  and, 
when  the  community  incorporated  itself, 
the  title  inured  to  the  municipality  in  trust 
for  public  use.  Scott  v.  Des  Moines/  64 
Iowa,  438,  20  N.  W.  752;  Livermore  v.  Ma- 
quoketa,  35  Iowa,  358. 

Of  the  many  cases  cited  in  appellants' 
brief,  we  find  none  which  is  in  any  manner 
inconsistent  with  our  conclusion  that  no  ac- 
tion is  maintainable  to  prevent  the  city,  in 
the  exercise  of  its  governmental  powers, 
from  clearing  the  street  and  park  of 
the  posts  and  racks,  unless  such  precedent 
may  be  found  in  Frederick  County  v.  Win- 
chester, 84  Va.  467,  4  S.  E.  844,  decided 
by  the  supreme  court  of  Virginia,  which 
seems  to  hold  that,  under  the  peculiar  cir- 
cumstances attendant  upon  the  founding  of 
the  city  of  Winchester  in  the  eighteenth 
century,  and  subsequent  public  use  of  a  cer- 
tain courthouse  square  as  a  standing  place 
for  teams  and  vehicles,  a  dedication  for 
that  purpose  could  properly  be  inferred. 
The  variance  in  circumstances  and  in  the 
statutes  of  the  respective  states,  to  say 
nothing  of  the  pardonable  pride  of  Thomas 
Jefferson's  neighbors  in  relieving  that  g^reat 
man  from  any  possible  charge  of  wrong- 
doing in  tying  his  horse  to  a  roadside  fence 
while  he  walked  to  his  inauguration  as 
President  of  the  United  States,  sufficiently 
differentiate  that  case  from  the  one  now  in 
hand.  We  find  nothing  in  it  which  is  neces- 
sarily opposed  to  the  rules  of  law  estab- 
lished by  a  long  and  unbroken  line  of  prec- 
edents, observance  of  which  in  our  opinion 
compels  an  affirmance  of  the  judgment  be- 
low. 

We  find  no  reason  for  disturbing  the  con- 
clusion of  the  District  Court,  and  it  is 
therefore  affirmed. 

Petition  for  rehearing  denied  September 
28,  1909. 
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ARKANSAS  SUPRCME  COURT. 

MISSOURI  &  NORTH  ARKANSAS  RAIL- 
ROAD COMPANY,  Appt., 

V. 

STATE  OF  ARKANSAa 

(Two  Cases.) 
(92  Ark.  1,  121  S.  W.  930.) 

Class  legislation  — >  railroad  fences. 

1.  Compelling  a  particular  railroad  to 
fence  its  tracks  when  other  railroads  in 
the  state  and  county  are  not  required  to  do 
so  does  not  deny  it  the  equal  protection  of 
the  laws,  since  the  legislature  will  be  pre- 


sumed to  have  determined  that  the  condi- 
tions affecting  it  are  such  as  to  call  for 
regulations  different  from  those  applying 
to  other  roads,  and  the  classification  can- 
not therefore  be  said  to  be  arbitrary. 
Fence  —  repair  —  statutory  provision. 
2.  A  penalty  for  failure  to  keep  a  fence 
in  order,  as  well  as  for  failure  to  construct 
it,  is  imposed  by  a  statute  requiring  the 
construction  of  the  fence  and  its  repair, 
and  providing  that  failure  or  neglect  to 
comply  with  the  provisions  and  require- 
ments of  the  act  shall  subject  the  railroad 
company  upon  which  the  duty  is  imposed 
to  mie. 

(June  28,  1909.) 


Note,  -^  Constitutionality  of  statutes  re- 
quiring  railroad  company  to  fence 
tracks  and  Imild  cattle  guards. 


This  note  is  confined  to  cases  where  the 
legislature  expressly  imposed  a  duty  to 
fence,  or  where  a  penalty  for  killing  stock 
was  imposed,  but  with  a  proviso  that  it 
should  not  apply  if  fences  and  cattle  guards 
were  built.  But  it  does  not  include  cases 
where  by  statute  a  railroad  company  was 
made  absolutely  liable  for  stock  killed,  but 
where  there  was  no  provision  whereby  the 
liability  could  be  escaped  by  fencing,  al- 
though the  tendency  of  such  a  statute  would 
be  to  cause  a  fence  to  be  built. 

As  to  duty  of  railroad  company  to  fence 
right  of  way  within  limits  of  city,  town,  or 
village,  see  note  to  Bernardi  v.  Northern 
P.  R.  Co.  27  L.R.A.(N.S.)  796.  As  to  what 
are  depot  grounds  within  meaning  of  fence 
laws,  see  note  to  Wilroot  v.  Oregon  R.  & 
Nav.  Co.  7  LuR.A.(N.S.)  203.  As  to  duty 
of  railrdad  company  to  fence  tracks  against 
children,  see  notes  to  New  York  C.  &  H.  R. 
R.  Co.  V.  Price,  16  L.R.A.(N.S.)  1103, 
and  Bottoms  v.  Seaboard  &  R.  R.  Co. 
25  L.R.A.  784.  As  to  private  action  against 
railroad  for  violation  of  duty  to  fence  right 
of  way  impo^d  bv  statute  not  expressly 
conferring  such  rignt  of  action,  see  note  to 
Wolf  v.  Smith,  9  L.R.A.(N.S.)  347.  As  to 
constitutionality  of  statutes  making  rail- 
road companies  absolutely  liable  for  dam- 
age by  fire  set  by  them,  or  for  stock  killed 
by  them,  irrespective  of  negligence,  see  note 
to  Matthews  v.  St.  Louis  &  S.  F.  R.  Co.  26 
L.R.A.  161. 

At  common  law,  owners  of  land  were 
under  no  obligation  to  fence  their  lands 
against  the  cattle  of  their  neighbors,  as  it 
was  each  man's  duty  to  keep  his  cattle  on 
his  own  land  and  prevent  them  from  stray- 
ing on  his  neighbor's  land,  12  Am.  &  Eng. 
Enc.  Law,  p.  1039.  The  same  rule  applied 
to  railroads,  12  Am.  ft  Eng.  Enc.  Law, 
p.  1061.  "At  common  law,  the  question  is 
always  whether,  under  the  circumstances  of 
the  particular  case,  the  railroad  has  been 
constructed  or  operated  with  such  reason- 
able precautions  for  the  safety  of  others.. 
not  in  fault,  as  is  required  by  the  maxim, 
Sic  utere  tuo,  ut  non  alienum  Iwdas;  that 
:n  L.R.A.(N.S.) 


consequently,  in  circumstances  where  the 
public  safety  requires  such  a  precaution  as 
a  fence,  to  prevent  danger  from  the  ordinary 
operations  of  the  railroad,  to  strangers  not 
themselves  in  fault,  the  omission  of  it  is 
negligence,  and  that  it  is  a  question  of  fact 
for  a  jury,  whether  the  circumstances  exist 
which  create  such  a  duty."  Hayes  v.  Michi- 
gan C.  R.  Co.  Ill  U.  6.  228,  28  L.  ed.  410, 
4  Sup.  Ct.  Rep.  369. 

But  owin^  to  the  danger  to  persons  and 
property  being  transported  on  the  railway, 
from  collisions  of  the  train  with  trespassing 
animals,  and  danger  to  the  animals  them- 
selves and  even  to  children  straying  on  the 
track,  most  states  have  enacted  statutes  re- 

S Hiring  the  railroad  companies  to  fence 
leir  tracks  and  to  maintain  cattle  guards 
at  openings.  Such  statutes  are  constitution- 
al, authority  for  enacting  them  being  found 
in  the  general  police  power  of  the  state 
to   provide   against   accidents   to    life   and 

groperty  in  any  business  or  employment, 
[issouri  P.  R.  Co.  v.  Humes,  115  U.  S.  512, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S. 
26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207; 
Minneapolis  &  St.  L.  R.  Co.  v.  Emmons,  149 
U.  S.  364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep. 
870;  New  York  C.  &  H.  R.  R.  Co.  v.  Price. 
16  L.R.A.(N.S.)  1103,  86  C.  C.  A.  502,  159 
Fed.  330  (dictum]^;  Birmingham  Mineral 
R.  Co.  V.  Parsons,  100  Ala.  662,  27  L.R.A. 
263,  46  Am.  St.  Rep.  92,  13  So.  602;  Ber- 
nardi V.  Northern  P.  R.  Co.  18  Idaho,  76,  27 
L.R.A.  (N.S.)  796,  108  Pac.  542;  Ohio  & 
M.  R  Co.  V.  McClelland,  25  111.  140;  Cairo 
&  St.  L.  R.  Co.  V.  Warrington,  92  111  157 ; 
Cairo  &  St.  L.  R.  Co.  v.  Peoples,  92 
111.  97,  34  Am.  Rep.  112;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Dumser,  109  111.  402; 
Peoria,  D.  &  E.  R.  Co.  v.  Duggan,  109  HI. 
637,  50  Am.  Rep.  619;  Ohio  &  M.  R.  Co.  v. 
Russell,  115  111.  52,  3  N.  E.  661;  New  Al- 
bany &  S.  R.  Co.  V.  Tilton,  12  Ind.  3,  74 
Am.  Dec.  195;  New  Albany  &  S.  R.  Co. 
V.  Maiden,  12  Ind.  10;  Indianapolis  &  C.  R. 
Co.  V.  Kercheval,  16  Ind.  85;  Indianapolis 
&  C.  R.  Co.  V.  Guard,  24  Ind.  222,  87  Am. 
Dec.  327;  Indianapolis,  P.  &  C.  R.  Co.  v. 
Marshall,  27  Ind.  300;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Cauble,  46  Ind.  280;  Terre  Haute 
&  L.  R.  Co.  V.  Salmon,  161  Ind.  131,  67  N. 
E.  918;  Chicago,  I.  &  L.  R.  Co.  v.  Irons,  38 
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APPEAL  by  defendant  from  judgments  of 
the  Circuit  Court  for  Boone  County, 
convicting  it  of  violating  a  statute  requir- 
ing it  to  fence  its  right  of  way.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Smith  and  J.  Merrick 
Moore,  for  appellant: 

The  act  is  unconstitutional  as  being  con- 
trary to  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

State  V.  Haun,  61  Kan.  146,  47  L.R.A. 
360,  50  Pac.  340;  Pembina  Consol.  Silver 
Miu.  &  Mill.  Co.  V.  Pennsylvania,  125  U. 
8.  181,  31-  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct.  Rep.  730;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  166  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  25£r;  State  v.  Loomis, 


115  Mo.  307;  21  L.R.A.  780,  22  S.  W.  350; 
Vanzant  v.  Waddel,  2  Yerg.  260;  BeH's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S. 
232,  33  L.  ed.  802,  10  Sup.  Ct.  Rep.  533; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  70,  46  L.  ed. 
02,  22  Sup.  Ct.  Rep.  30;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064. 

Messrs.  H.  It,  Norwood,  Attorney  Gen- 
eral, and  O.  A.  Cunningham  for  the  State. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

'  The  Missouri  &  North  Arkansas  Railroad 
Company  appeals  from  judgments  of  the 
circuit  court  of  Boone  county  in  tw6  cases, 
assessing  penalties   against  it  for   alleged 


Ind.  App.  106,  78  N.  E.  207 ;  Jones  v.  Gale- 
na &  C.  Union  R.  Co.  16  Iowa,  6;  Tredway 
V.  Sioux  City  &,  St.  P.  R.  Co.  43  Iowa, 
527;  Kansas  P.  R.  Co.  v.  Mower,  16  Kan. 
573;  Atchison  &  N.  R  Co.  v.  Harper,  10 
Kan.  520;  Missouri  P.  R  Co.  v.  Harrelson, 
44  Kan.  253,  24  Pac.  465 ;  Louisville  &  N.  R. 
Co.  V.  Belcher,  80  Ky.  103,  12  S.  W.  106; 
Wilder  v.  Maine  C.  R.  Co.  65  Me.  333,  20 
Am.  Rep.  608;  Gillam  v.  Sioux  City  & 
St.  P.  R.  Co.  26  Minn.  268,  3  N.  W.  353; 
Johnson  v.  Chicago,  M.  &  St.  P.  R.  Co.  20 
Minn.  425,  13  N.  W.  673;  Schimmele  v. 
Chicago,  M.  &  Si.  P.  R.  Co.  34  Minn.  216, 
26  N.  W.  347 ;  Yazoo  &  M.  Valley  R.  Co.  v. 
Harrington,  85  Miss.  366,  37  »o.  1010,  3 
A.  &  E.  Ann.  Cas.  181;  Gorman  v.  Pacific 
R.  Co.  26  Mo.  441,  72  Am.  Dec.  220;  Trice  v.' 
Hannibal  &  St.  J.  R.  Co.  40  Mo.  438; 
Humes  v.  Missouri  P.  R.  Co.  82  Mo.  221, 
52  Am.  Rep.  360,  affirmed  in  115  U.  S.  512, 
20  L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Dickson 
V.  Omaha  &  St.  L.  R.  Co.  124  Mo.  140,  25 
L.RA.  320,  46  Am.  St.  Rep.  420,  27  S.  W. 
476;  Beckstead  v.  Montana  Union  R.  Co. 
10  Mont.  147,  47  Pac.  705;  Sullivan  v.  Ore- 
gon R.  &  Nav.  Co.  10  Or.  310,  24  Pac.  408; 
Pennsylvania  R.  Co.  v.  Riblet,  66  Pa.  164,  6 
Am.  Rep.  360;  Illinois  C.  R.  Co.  v.  Crider, 
01  Tenn.  480,  10  S.  W.  618;  Texas  C.  R.  Co. 
V.  Childress,  64  Tex.  346;  Jensen  v.  Union 
P.  R.  Co.  6  Utah,  253,  4  L.RA.  724,  21  Pac. 
004  {dictum) ;  Thorpe  v.  Rutland  &  B.  R. 
Co.  27  Vt.  145,  62  Am.  Dec.  625;  Mead  v. 
Burlington  &  L.  R.  Co.  52  Vt.  278;  Sanger 
V.  Chesapeake  &  0.  R  Co.  102  Va.  86,  45 
S.  E.  750;  Blair  v.  Milwaukee  &  P.  du  Ch. 
R.  Co.  20  Wis.  264;  Quackenbush  v.  Wis- 
consin &  M.  R.  Co.  62  Wis.  411,  22  N.  W. 
510. 

The  le^slature  may  constitutionally  re- 
quire railroad  companies  to  fence  their 
tracks  when  nmning  through  cultivated  or 
inclosed  land,  and  at  the  same  time  ex- 
empt them  from  that  duty  in  other  cases. 
Bernardi  v.  Northern  P.  R.  Co.  18  Idaho, 
76,  27  L.R.A.(N.S.)   706,  108  Pac.  542. 

A  statute  requiring  railroads  to  build 
cattle  guards  whenever  demand  for  them  is 
made  by  the  owners  of  land  through  which 
the  road  runs  is  not  unconstitutional,  on 
31  L.RA.(N.S.) 


the  ground  that  the  landowner  is  made  the 
sole  judge  of  the  necessity  for  them,  since 
the  statute  might  require  the  company  to 
construct  them  in  every  case;  and  since 
the  compftny  is  not  injured  because  the 
landowner,  for  whose  benefit  the  statute  was 
enacted,  sees  fit  to  waive  a  legal  right.  Bir- 
mingham Mineral  R.  Co.  v.  Parsons,  100 
Ala.  662,  27  L.RA.  263,  46  Am.  St.  Rep. 
92,  13  So.  602.  Contra,  Owensboro  &  N.  R 
Co.  V.  Todd,  01  Ky.  175,  11  L.ILA.  285,  15 
S.  W.  66. 

Duty    implied,    though   not   expressly    im- 
posed. 

A  statute  which  makes  railroads  abso- 
lutely liable  for  stock  killed  by  their  cars, 
regardless  of  negligence,  but  providing  that 
such  statute  shall  not  apply  to  any  railroad 
securely  fenced  in,  is  constitutional,  though 
no  duty  to  fence  is  expressly  imposed,  as 
such  duty  is  implied.  Madison  &  I.  R.  Co. 
V.  Whiteneck,  8  Ind.  217 ;.  Kansas  P.  R.  Co. 
v.  Mower,  16  Kan.  673;  Texas  C.  R.  Co.  v. 
Childress,  64  Tex.  346;  Dacres  v.  Or^^n 
R  k  Nav.  Co.  1  Wash.  526,  20  Pac.  601, 
overruled  by  Oregon  R.  &  Nav.  Co.  v.  Smal- 
ley,  1  Wash.  206,  22  Am.  St  Rep.  143,  23 
Pac.  1008.  Contra,  Oregon  R  k  Nav.  Co. 
V.  Smalley,  1  Wash.  206,  22  Am.  St.  Rep. 
143,  23  Pac.  1008. 

In  Kansas  P.  R.  Co.  v.  Mower,  16  Kan. 
573,  counsel  for  the  railroad  company  ar- 
gued that  although  a  statute  declaring  it 
the  duty  of  railroad  companies  to  fence, 
and  punishing  a  failure  to  do  so  by  making 
the  railroad  company  absolutely  Uable  for 
stock  killed,  would  be  constitutional,  yet 
that  a  statute  would  be  unconstitutional 
which  inflicted  such  a  penalty  in  case  of  fail- 
ure to  fence  without  first  formally  declaring 
it  the  duty  of  the  railroad  company  to 
fence.  But  the  court  thought  the  distinc- 
tion was  more  sophistical  than  real,  say- 
ing by  Brewer,  J.:  "We  think  they  place 
too  much  stress  on  the  form  of  the  enact- 
ment, and  regard  it  as  unconstitutional  leg- 
islation to  do  that  by  indirection  which  it 
is  clearly  constitutional  to  do  directly.  The 
difference  between  the  concession  of  counsel 
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violations  of  a  statute  enacted  by  the  legis- 
lature in  1905,  requiring  the  St.  Louis  & 
North  Arkansas  Railway  Company  to  fence 
its  right  of  way  in  the  counties  of  Carroll, 
Boone,  and  Searcy,  in  this  state.  The  ap- 
pellant is  a  railroad  corporation,  and  suc- 
ceeded to  all  the  rights,  franchises,  and 
property  of  said  St.  Louis  &  North  Arkan- 
sas Railway  Company  by  purchase  from  a 
commissioner  of  the  United  States  circuit 
court  in  a  mortgage  foreclosure  suit.  The 
statute  was  enacted  in  1906  (Acts  1906, 
p.  410),  but  was  made  to  take  effect  on 
September  1,  1906,  and  appellant  received 
its  deed  of  conveyance  from  the  commission- 
er on  June  20, 1906.  The  Ist  section  of  the 
statute  reads  as  follows:  ''Section  1.  That 
the  St  Louis  &  North  Arkansas  Railway 


Company  is  hereby  required  to  fence  its 
rigbt  of  way  in  the  counties  of  Carroll, 
Boone  and  Searcy,  as  hereinafter  provided." 
The  2d  section  requires  that  the  fence  shall 
be  built  on  both  sides  of  the  roadbed,  so  as 
to  prevent  stock  from  crossing  the  track, 
and  specifies  how  the  fence  shall  be  con- 
structed. Section  3  requires  the  company 
to  make  gates  at  private  crossings  and 
stock  guards  at  public  crossings,  and  fur- 
ther provides  that  the  company  shall  not 
be  required  to  fence  the  track  in  cities  or 
towns  or  at  places  where  natural  barriers 
render  it  impossible  for  stock  to  go  upon 
the  track.  Section  4  requires  the  company 
to  keep  the  fence  and  stock  guards  in  good 
repair,  and  makes  it  liable  for  double  dam- 
ages in  case  stock  is  injured  or  killed  on 


and  the  law  is  about  this:  The  concession 
is,  that  it  is  lawful  to  say  to  the  railroads, 
'You  must  fence,  or  pay  for  stock  killed.' 
The  law  is,  'You  must  pay  for  stock  killed, 
unless  you  fence.'  In  each  case,  payment 
for  stock  killed  is  the  result;  nonfencin|;, 
the  condition.  In  each  case  the  liability  is 
the  same,  and  the  manner  of  avoiding  lia- 
bility tho  same." 

See  also  Dean  v.  Sullivan  R.  Oo.  22  N.  H. 
316,  holding  that  a  statutory  provision  that 
"if  any  railroad  corporation  shall  neglect  to 
keep  a  sufficient  fence,"  it  shall  be  subject 
to  a  certain  penalty,  sufficiently  implies  that 
it  is  the  duty  of  the  railroad  company  to 
fence. 

And  Sullivan  v.  Oregon  R.  &  Nav.  Co.  19 
Or.  319,  24  Pac.  408,  holding  that  a 
statutory  provision  making  a  railroad  lia- 
ble for  the  value  of  stock  killed  "upon  or 
near  any  unfenced  track,"  necessarily  im- 
plies the  duty  to  fence,  and  is  not  unconsti- 
tutionaL 

Constitutionality  of  penalties. 

In  order  to  enforce  the  duty  to  fence,  the 
legislature  may  prescribe  appropriate  fines 
and  penalties;  and  the  mode  in  which  they 
shall  be  enforced,  whether  at  the  suit  of  a 
private  party,  or  at  the  suit  of  the  public, 
and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  mere  matters  of  legis- 
lative discretion.  Missouri  P.  R.  Co.  v. 
Humes,  116  U.  S.  612,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  New  Albany  &  S.  R.  Co.  v. 
Tilton,  12  Ind.  3,  74  Am.  Dec.  195;  Toledo 
A  W.  R.  Co.  V.  Fowler,  22  Ind.  319;  Bamett 
V.  Atlantic  &  P.  R.  Co.  68  Mo.  56,  30  Am. 
Rep.  773;  Illinois  C.  R.  Co.  v.  Crider^  91 
Tenn.  489,  19  S.  W.  618. 

— rvalue  of  stock.   . 

Hence,  the  legislature  may  constitutional- 
ly prescribe  as  a  penalty  for  failure  of  the 
railroad,  company  to  fence  and  maintain 
cattle  guards,  that  it  shall  be  liable  to  own- 
ers of  stock  killed  on  its  tracks  for  their 
value  irrespective  of  its  own  care  in  other 
respects,  and  of  the  negligence  of  the  owner 
of  stock  in  allowing  it  to  run  at  large.  Bir- 
31   L..R.A:(N.S.) 


mingham  Mineral  R.  Co.  v.  Parsons,  100 
Ala.  662,  27  L.R.A.  263,  46  Am.  St.  Rep.  92, 
13  So.  602;  Bernardi  v.  Northern  P.  R.  Co. 
18  Idaho,  76,  27  L.R.A.(N.S.)  796,  108 
Pac  642;  Hopkins  v.  Kansas  P.  R.  Co.  18 
Kan.  462;  Ohio  &  M.  R.  Co.  v.  McClelland, 
26  111.  140;  Galena  &  C.  Union  R.  Co.  v. 
Crawford,  25  111.  529;  Madison  &  I.  R.  Co. 
V.  Whiteneck,  8  Ind.  218;  New  Albany  k 
S.  R.  Co.  V.  Maiden,  12  Ind.  10;  Indianapo- 
lis &  C.  R.  Co.  V.  Guard,  24  Ind.  222,  87 
Am.  Dec.  327;  Indianapolis  &  C.  R.  Co.  v. 
McKinney,  24  Ind.  283;  Indianapolis,  P.  & 
C.  R.  Co.  V.  Marshall,  27  Ind.  300;  Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Dunlap,  29  Ind. 
428;  I^uisville  &  N.  R.  Co.  v.  Belcher,  89 
Ky.  193,  12  S.  W.  195;  Louisville  &  N.  R. 
Co.  V.  Kice,  109  Ky.  786,  60  S.  W.  705; 
Trice  v.  Hannibal  &  St.  J.  R.  Co.  40  Mo. 
438;  Illinois  C.  R.  Co.  v.  Crider,  91  Tenn. 
489,  19  S.  W.  618;  Texas  C.  R.  Co.  v. 
Childress,  64  Tex.  346. 

^—double  or  increased  damages. 

So,  also,  the  legislature  may  prescribe  as 
a  penalty  for  the  failure  of  tne  railroad 
company  to  fence  or  maintain  cattle  guards, 
that  something  beyond  compensatory  dam- 
ages may  be  awarded  to  the  owner  of 
property  injured  because  of  such  failure, 
such  as  double  damages.  Missouri  P.  R.  Co. 
V.  Humes,  116  U.  S.  512,  29  L.  ed.  463,  6 
Sup.  Ct.  Rep.  110,  affirming  82  Mo.  221,  52 
Am.  Rep.  369;  Minneapolis  &  St.  L.  R. 
Co.  V.  Beckwith,  129  U.  S.  26,  32  L.  ed.  585, 
9  Sup.  Ct.  Rep.  207;  Cairo  &  St.  L.  R,  Co.  • 
V.  Peoples,  92  111.  97,  34  Am.  Rep.  112; 
Cairo  k  St.  L.  R.  Co.  v.  Warrington,  92  111. 
157;  Jones  v.  Galena  &  C.  Union  R.  Co.  16 
Iowa,  6 ;  Tredway  v.  Sioux  City  &  St.  P.  R. 
Co.  43  Iowa,  527;  Welsh  v.  Chicaoro,  B.  & 
Q.  R.  Co.  53  Iowa,  632,  6  N.  W.  13;  John- 
son V.  Chicago,  M.  &  St.  P.  R.  Co.  29 
Minn.  425,  13  N.  W.  673;  Schimmele  v. 
Chicago,  M.  &  St.  P.  R.  Co.  34  Minn.  216, 
25  N.  W.  347 ;  Trice  v.  Hannibal  &  St.  J.  R. 
Co.  49  Mo.  438;  Barnett  v.  Atlantic  &  P. 
R.  Co.  68  Mo.  56,  30  Am.  Rep.  773;  Cum- 
mings  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  70  Mo. 
570;  Spealman  v.  Missouri  P.  R.  Co.  71  Mo. 
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the  track  when  the  fence  is  not  in  good  con- 
dition, but  provides  that,  when  the  fence  is 
kept  in  good  repair,  the  company  shall  not 
be  liable  for  killing  or  injuring  stock.  Sec- 
tion 6,  which  prescribes  the  penalty,  is  as 
follows:  'That  if  said  railroad  company 
shall  fail,  refuse,  or  neglect  to  comply  with 
the  provisions  and  requirements  of  this 
act,  it  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  before  any 
court  of  competent  jurisdiction,  be  fined 
not  less  than  $50  nor  more  than  $500,  and 
every  day  said  railroad  company  shall  fail 
to  comply  with  the  provisions  of  this  act 
shall  be  a  separate  offense."  Acts  1905, 
chap.  165. 

1.  The  statute  in  question  took  effect  aft- 
er the  appellant  became  the  owner  of  the 


line  of  railroad  described  herein.  It  cannot 
well  be  contended,  and  is  not  contended 
here,  that  the  statute,  if  valid,  does  not 
apply  to  appellant  as  the  owner  of  the 
railroad.  The  statute  was  aimed  at  the 
line  of  railroad  described,  and  not  at  the 
particular  corporation  which  owned  and  op- 
erated itw  It  is  in  the  nature  of  a  police 
regulation  applicable  to  a  certain  line  of 
railroad. 

2.  It  is  contended  that  the  statute  is 
violative  of  that  part  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  which  forbids  that  a  state  shall 
"deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  Corpora- 
tions fall  within  this  provision,  and  are 
entitled  to   its  protection.     It  is   inaisted 


434;  Meyers  v.  Union  Trust  Co.  82  Mo. 
237;  Phillips  v.  Missouri  P.  R.  Co.  86 
Mo.  540;  Hines  v.  Missouri  P.  R.  Co.  86  Mo. 
G29;  Hamilton  v.  Missouri  P.  R.  Co.  87  Mo. 
85;  Donovan  v.  Hanaibal  &  St.  J.  R.  Co.  80 
Mo.  147,  1  S.  W.  232;  Kingsbury  v.  Missou- 
ri, K.  &  T.  R.  Co.  156  Mo.  379,  57  S.  W. 
547;  Kaes  v.  Missouri  P.  R.  Co.  6  Mo. 
App.  397;  Beckstcad  v.  Montana  Union  R. 
Co.  19  Mont.  147,  47  Pac.  795.  Contra, 
Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb.  37,  29 
Am.  Rep.  359. 

Such  a  provision  for  double  or  other 
increased  damages  does  not  deprive  the  rail- 
road company  of  its  property  without  due 
Srocess  of  law  to  the  amount  of  such  excess, 
lissouri  P.  R.  Co.  v.  Humes,  116  U.  S.  612, 
29  L.  ed.  463,  6  Sup.  Ct  Rep.  110,  affirming 
82  Mo.  221,  52  Am.  Rep.  3G9;  Minneapolis 
&  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  20, 
32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207 ;  Cairo  & 
St.  L.  R.  Co.  V.  Peoples,  92  111.  97,  34  Am. 
Rep.  112;  Spealman  v.  Missouri  P.  R.  Co.  71 
Mo.  434. 

Nor  does  it  deny  to  the  railroad  company 
the  equal  protection  of  the  laws,  in  that  it 
subjects  the  company  to  a  different  liability 
for  injuries  committed  by  it  from  that  to 
which  all  other  persons  are  subjected.  Mis- 
souri P.  R.  Co.  V.  Humes,  116  U.  S.  512, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Beckwith,  129  U. 
S.  20,  32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207; 
Tredway  v.  Sioux  City  &  St.  P.  R.  Co.  43 
Iowa,  528;  Jones  v.  Galena  &  C.  Union  R. 
Co.  16  Iowa,  6;  Hines  v.  Missouri  P.  R. 
Co.  86  Mo.  629. 

Nor  is  it  the  taking  of  private  property 
without  the  consent  of  the  owner,  mimes 
V.  Missouri  P.  R.  Co.  82  Mo.  221,  52  Am. 
Rep.  369,  affirmed  in  115  U.  S.  612,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110. 

But  that  part  of  a  statute  imposing  an 
absolute  liability  on  railroad  companies  for 
stock  killed  by  its  cars  in  case  of  its  fail- 
ure to  fence  its  track,  which  inflicts  a  pen- 
alty of  double  damages  for  appealing  and 
failing  to  reduce  the  jud«Tment  20  per  cent, 
is  unconstitutional  and  void.  Madison  & 
I.  R.  Co.  V.  Whiteneck,  8  Ind.  217. 
31  L.R.A.(N.S.) 


— ^liability  for  diminution  in  value  of  ad- 
Joining  land. 

Allowing  damages  for  the  diminution  of 
value  in  an  adjoining  farm,  caused  by  the 
failure  of  a  railroad  to  fence  its  roads  and 
to  construct  proper  cattle  guards^  is  not 
taking  property  of  the  company  without 
due  process  of  law,  but  such  damages  are 
within  the  discretion  of  the  legislature  to 
impose.  Minneapolis  k  St.  L.  R.  Co.  v. 
Emmons^  149  U.  S.  364,  37  U  ed.  769,  13 
Sup.  Ct.  Rep.  870. 

— ^where  company  has  fenced,  and  not  neg- 
ligent. 

A  statute  which,  after  requiring  railroad 
companies  to  erect  cattle  guards,  imposed 
an  absolute  liability  on  such  companies  for 
cattle  killed  irrespective  of  compliance  on 
their  part  with  such  statutory  requirement^ 
and  without  any  fault  or  negligence  on  their 
part,  is  not  a  valid  police  regulation,  and  is 
unconstitutional.  Birmingham  Mineral  R. 
Co.  V.  Parsons,  100  Ala.  662,  27  UELA 
263,  46  Am.  St.  Rep.  92,  13  So.  602. 

This  note  does  not  include  cases  in  which 
no  duty  to  fence  was  imposed,  either  ex- 
pressly or  impliedly,  but  where  railroad 
companies  were  made  absolutely  liable  for 
stock  killed,  irrespective  of  negligence.  This 
subject  is  treated  in  a  note  to  Matthewi  v. 
St  Louis  &  S.  F.  R.  Co.  25  L.ILA.  161. 

—attorney  fee. 

A  provision  that  an  attorney  fee  may  be 
recovered  from  a  company  which  has  neg- 
lected its  statutory  dut^  to  fence,  by  one 
whose  stock  has  been  killed,  is  held  to  be 
constitutional  by  the  weight  of  authority, 
though  a  like  fee  is  not  given  to  the  railroad 
if  successfuh  Peoria,  D.  &  E.  R.  Co.  v. 
Duggan,  109  111.  537,  50  Am.  Rep.  619; 
Terre  Haute  &  L.  R.  Co.  v.  Salmon.  161  Ind. 
131,  67  N.  E.  918;  Terre  Haute  &  L.  R.  Co. 
V.  Salisbury,  38  Ind.  App.  100,  77  N.  K. 
1097;  Kansas  P.  R.  Co.  v.  Mower,  16  Kan. 
573;  Atchison  ft  N.  R.  Co.  v.  Harper,  19 
Kan.  629;  Johnson  v.  Chicago,  M.  ft  St.  P. 
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that  the  statute  singles  out  one  line  of 
railroad^  and  imposes  upon  the  owner  of 
it  the  unequal  burden  of  fencing  the  track 
when  tumiiar  burdens  are  not  placed  on  oth- 
er railroad  companies.  Decisions  of  the  Su- 
preme Court  of  the  United  States  are  re- 
lied on,  holding  that  states  cannot,  by  arbi- 
trary classification,  based  upon  no  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  or  business  regulated,  place 
burdens  upon  one  class  of  persons  not 
shared  by  others.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Kep.  255;  Cotting  t.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30.  In 
the  Cotting  Case,  supra,  a  statute  of  Kan- 
sas was  considered  which,  though  general 


in  terms,  was  found  to  apply  only  to  a  sin- 
gle company  engaged  in  operating  .stock 
yards.  The  statute  attempting  to  regulate 
the  charges  of  the  company,  among  other 
regulations,  and  the  court  held  that  the 
classification  was  arbitrary  and  unjust,  and 
denied  to  that  company  the  equal  protec- 
tion  of  the  laws.  In  that  case  the  regula- 
tion of  rates,  etc.,  was  found  to  be  such  as 
would  have  applied  to  any  other  company 
engaged  in  similar  business,  and  that  the 
classification  was  not  based  upon  any  dis- 
tinction between  the  business  of  that  com- 
pany and  that  of  other  companies  in  the 
same  business.  The  statute  now  under  con- 
sideration falls  within  a  different  principle. 
It  is  a  special  act,  applicable  to  a  given 
locality;  that  is  to  say,  to  a  particular  line 


R.  Co.  29  Minn.  425,  13  N.  W.  673;  Perkins 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  103  Mo.  62, 
11  L.R.A.  426,  15  S.  W.  320;  Illinois  C.  R. 
Co.  V.  Crider,  91  Tenn.  489,  19  S.  W.  618. 
Contra,  Wilder  v.  Chicago  k  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  289 ;  Schut  v.  Chica- 
go &  W.  M.  R.  Co.  70  Mich.  433,  38  N.  W. 
291. 

In   Paddock  v.   Missouri   P.   R.   Co.   155 
Mo.  524,  56  S.  W.  453,  tlie  supreme  court 
of  Missouri  receded  from  its  position  in  Per- 
kins V.  St.  Louis,  I.  M.  &  S.  R.  Co.  103  Mo. 
52,  11  L.R.A.  426,  15  S.  W.  320,  upholding 
the  constitutionality  of  the  statute  allowing 
the   owner   of   stock   killed   to   recover    an 
attorney  fee,  in  deference  to  a  decision  of 
the  Supreme  Court  of  the  United  States  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17   Sup.  Ct.  Rep.  255, 
supposed  by  the  Missouri  court  to  hold  such 
a  statute  unconstitutional.    Such  case,  how- 
ever, was  not  actually  in  point,  as  the  stat- 
ute there  under  consideration  did  not  im- 
pose any  duty  to  fence,  or  exempt  the  rail- 
road   company    from    liability    in    case    it 
should  fence,  but  made  the  railroad  compa- 
ny   absolutely   liable    for   all    stock    killed 
by  it,  irrespective  of  negligence,  and  made 
it,  in  addition,  liable  for  an  attorney  fee  in 
ease  it  did  not  pay  for  the  stock  within  a 
certain  length  of  time  after  presentation  of 
a  verified  claim.     Such  statutes,  even  aside 
from  the  feature  relating  to  attorney  fees, 
have  generally  been  held  unconstitutional, 
as    not    being    a    proper    exercise    of    the 
police  power.     See  note  in  25  L.R.A.   162. 
But  it  is  well  settled  that  fencing  statutes 
are   a  proper  exercise  of  the  police  power, 
and    that   the    offending   railroad   may    be 
mulcted   in   double   damage,   the   whole   of 
which   may  be  given  to  the  owner  of  the 
stock   killed.     It  has  been  so  held  by  the 
Supreme  Court  of  the  United  States.     See 
Missouri    P.   R.   Co.   v.   Humes,    115   U.    S. 
.512,   29  L.  ed.  463,  6  Sup.   Ct.  Rep.   110; 
Minneapolis  ft  St.  L.  R.   Co.  v.   Beckwith, 
1 29  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep. 
207,   supra,  and  other  cases  earlier  in  the 
note.     No  good  reason  is  perceived  for  stop- 
ping at  an  attorney  fee,  and  for  not  con- 
sidering it  a  part  of  the  penalty.    Rinear  v. 
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Grand  Rapids  &  I.  R.  Co.  70  Mich.  620,  38 
N.  W.  599;  Lafferty  v.  Chicago  ft  W.  M.  R. 
Co.  71  Mich.  35,  38  N.  W.  660;  Paddock  v. 
Missouri  P.  R.  Co.  155  Mo.  524,  56  S.  W. 
453;  Brown  v.  Missouri,  K.  ft  T.  R.  Co.  104 
Mo.  App.  691,  78  S.  W.  273. 

It  is  not  objectionable,  as  being  special 
legislation,  in  singling  out  one  class  of  cor- 
porations and  attaching  this  liability  to 
one  class  of  cases.  This  provision  may  be 
upheld  as  being  in  the  nature  of  a  penalty 
for  noncompliance  with  the  statutory  duty 
of  fencing.    Peoria,  D.  ft  E.  R.  Co.  v.  Dug- 

fan,  109  III.  537,  50  Am.  Rep.  619;  Terre 
[aute  ft  L.  R.  Co.  v.  Salmon,  161  Ind.  131, 
67  N.  E.  918. 

In  Illinois  C.  R.  Co.  v.  Crider,  91  Tenn. 
489,  19  S.  W.  618,  a  statute  was  upheld 
which  provided  that  owners  of  stock  killed 
on  unfenced  railroads  might  recover  their 
value,  that  this  value  should  be  fixed  in  the 
first  instance  by  a  board  of  appraisers  whose 
apraisement  should  be  prima  facie  correct, 
that  in  case  the  railroad  company  should 
be  dissatisfied  with  the  appraisement,  and 
appeal,  and  on  appeal  should  not  recover 
more  than  the  appraised  value,  that  it 
should  be  liable  to  the  owner,  in  addition, 
for  an  attorney  fee.  It  was  unsuccessfully 
urged  on  behalf  of  the  railroad  company 
that  the  provision  relating  to  an  attorney 
fee  was  tne  imposition  of  a  burden  upon 
one  class  of  litigants  in  favor  of  another, 
and  violated  the  constitutional  rule  which 
requires  equality  of  right,  privilege,  and 
exemption.  Of  these  objections,  the  court, 
by  Lurton,  J.,  said:  "These  objections  over- 
look the  fact  that  this  legislation  is  in- 
tended to  compel  railroad  companies  to 
fence  in  their  tracks;  and  that  the  liability 
imposed  is  a  consequence  of  the  failure  of 
the  offending  company  to  adopt  so  neces- 
sary a  means  toward  the  protection  of  the 
property  of  others,  and  as  a  precaution 
against  accidents  resulting  from  the  pres- 
ence of  animals  on  the  road,  thus  endanger- 
ing the  safety  of  those  controlling  and  those 
using  so  dangerous  a  mode  of  conveyance. 
If  the  state  may,  in  the  exercise  of  its  police 
powers,  compel  all  railroad  companies  to 
fence  in  their  tracks,  it  mav  enforce  such 
55 
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|of  railroad  running  through  a  certain  lo- 
cality. It  is  purely  local  in  its  operation. 
The  selection  of  this  line  of  railroad  is 
necessarily  the  selection  of  a  given  terri- 
tory over  which  the  statute  is  to  operate, 
and  it  implies  a  determination  by  the  law- 
makers of  the  question  of  necessity  for  such 
provision  as  a  protection  to  the  property 
along  that  particular  route.  Now,  the  Con- 
stitution of  this  state  permits  special  legis- 
lation when  general  laws  cannot  be  made 
applicable  (Const.  Art.  0;  §  26),  and  this 
court  has  repeatedly  held  that  the  legisla- 
ture is  the  sole  Judge  of  the  necessity  for  a 
special  statute.  Boyd  t.  Bryant,  36  Ark. 
69,  37  Am.  Rep.  6;  Davis  v.  Gaines,  43  Ark. 
370,  3  S.  W.  184;  Carson  t.  St.  Francis 
Levee  Dist  69  Ark.  613,  27  S.  W.  690;  St. 


Louis  Southwestern  R.  Co.  ▼.  Qrayton,  72 
Ark.  119,  78  S.  W.  777;  Waterman  ▼•  Haw- 
kins, 76  Ark.  120,  86  S.  W.  844;  Hendricks 
V.  Block,  80  Ark.  333,  97  a  W.  63.  Tlie 
legislative  exercise  of  the  police  power  most 
be  reasonable;  and  whether  or  not  such 
legislation  ii  reasonable  ii  a  question  for 
the  courts  to  determine;  but  the  meeeantj 
for  the  exercise  of  the  power  in  a  given 
case  is  a  matter  addressed  to  the  diaere- 
tion  of  the  legislature.  Louisiana  ft  A.  R. 
Co.  V.  SUte,  86  Ark.  12,  106  8.  W.  940; 
2  Tiedeman,  State  ft  Federal  Control  of 
Persons  ft  Property,  p.  987. 

It  is  not  contended  that  a  statute  re> 
quiring  railroad  companies  to  fence  their 
tracks  is  not  a  proper  exercise  of  the  police 
power,  nor  that  it  places  an  unreasonable 


policy  by  making  the  offending  company 
liable  to  all  who  sustain  injury  oy  neglect- 
ing such  precaution.  ...  To  attain  this 
end,  it  is  not  obliged  to  stop  at  mere  com- 
pensation, for  it  may  blend  public  and 
private  interests  by  permitting  a  recovery  in 
excess  of  actual  damages." 

Impairing  obligation  of  contract. 

The  fact  that  its  charter  imposes  no  duty 
on  a  railroad  company  to  fence  its  tracks 
and  erect  cattle  guards  does  not 'prevent 
the  legislature  from  subsequently  imposing 
such  duty  upon  it,  nor  does  such  action  im- 
pair the  obligation  of  a  contract.  Minne- 
apolis &  St.  L.  R.  Co.  V.  Emmons,  149  U. 
8.  364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep.  870; 
Ohio  ft  M.  R.  Co.  V.  McClelland,  26  111.  140, 
reaffirmed  in  Galena  ft  C.  Union  R.  Co.  v. 
Crawford,  26  111.  629;  New  Albany  ft  S.  R. 
Co.  V.  Tilton,  12  Ind.  3,  74  Am.  Dec.  195; 
Indianapolis  ft  C.  R.  Co.  v.  Kercheval,  16 
Ind.  84;  Indianapolis,  P.  ft  C.  R.  Co.  v. 
Marshall,  27  Ind.  300;  Jones  v.  Galena  ft 
C.  Union  R.  Co.  16  Iowa,  6;  Kansas  P.  R. 
Co.  ▼.  Mower,  16  Kan.  573;  Norris  v.  An- 
droscoggin R.  Co.  30  Me.  273,  63  Am.  Dec. 
621 ;  Wilder  v.  Maine  C.  R.  Co.  65  Me.  333, 
20  Am.  Rep.  698;  Winona  ft  St.  P.  R.  Co.  v. 
Waldron,  11  Minn.  515,  Gil.  392,  88  Am. 
Dec  100;  Gillam  ▼.  Sioux  City  ft  St.  P.  R. 
Co.  26  Minn.  268,  3  N.  W.  353;  Gorman  v. 
Pacific  R.  Co.  26  Mo.  441,  72  Am.  Dec.  220; 
Waldron  ▼.  Rensselaer  ft  S.  R.  Co.  8  Barb. 
390;  Nelson  v.  Vermont  ft  C.  R.  Co.  26  Vt. 
717,  62  Am.  Dec  614  (requiring  railroad 
company  to  put  in  cattle  guards  where  char- 
•  ter  duty  was  merely  to  fence ) ;  Thorpe  v. 
Rutland  ft  B.  R.  Co.  27  Vt.  145,  62  Am.  Dec. 
625. 

Speaking  on  this  subject,  the  court,  in 
Minneapolis  ft  St.  L.  R.  Co.  v.  Emmons, 
149  U.  S.  364,  37  L.  ed.  769,  13  Sup.  Ct. 
Rep.  870,  said  that  "the  extent  of  the  ob- 
ligations and  duties  required  of  railway 
corporations  or  companies  by  their  charters 
does  not  create  any  limitation  upon  the 
state  against  imposing  all  such  further  du- 
ties as  may  be  deemed  essential  or  im- 
portant for  the  safety  of  the  public,  the 
security  of  passengers  and  employees,  or  the 
31  L.R.A.(N.S.) 


protection  of  the  property  of  adjoining  own- 
ers. The  imposing  of  proper  penalties  for 
the  enforcement  of  such  additional  duties  is 
unquestionably  within  the  police  powers  of 
the  states.  No  contract  with  any  person, 
individual  or  corporate,  can  impose  re- 
strictions upon  the  power  of  the  states  in 
this  respect." 

The  legislature  is  not  precluded  from  re- 
quiring a  railroad  company  to  fence  its 
tracks,  and  from  makinff  it  liable  for  in- 
juries to  stock  in  case  of  its  failure  to  do 
so,  by  a  clause  in  the  railroad  company's 
charter,  that  the  railroad  company  shall 
own  its  right  of  way  in  fee  simple  absolute, 
and  that  '^no  person  .  .  .  shall  in  any 
way  interfere  therewith,  molest,  disturb,  or 
injure  any  of  the  rights  and  privileges  here- 
by granted,  or  that  would  be  calculated  to 
detract  from,  or  aflfect,  the  profits  of  said 
corporation."  Indianapolis  ft  C.  R.  On.  v. 
Kercheval,  16  Ind.  86. 

Where  a  general  statute  in  force  at  the 
time  of  a  railroad  charter  was  granted  pro- 
vided that  the  charter  of  every  corporauon 
thereafter  to  be  granted  shall  be  subject  to 
alteration,  suspension,  and  repeal,  the  legis- 
lature, by  a  statute  passed  after  the  grant- 
ing of  such  charter,  may  require  the  rail- 
road to  fence  its  tracks,  though  the  charter 
itself  contained  no  clause  reserving  to  the 
legislature  the  right  to  amend  or  change 
it  without  the  railroad's  consent.  Snydtfi 
V.  Moore,  8  Barb.  358. 

Where  the  charter  of  a  railroad  company 
contains  an  express  reservation  of  tlie  right 
to  alter  or  repeal  it,  the  legislature  has 
power  to  require  the  company  to  erect  and 
maintain  gates  for  the  benefit  of  adjoining 
proprietors,  though  its  charter  required  it 
merely  to  fence.  Staates  v.  Hudson  River 
R.  Co.  4  Abb.  App.  Dec  287,  3  Keyea,  196, 
33  How.  Pr.  139. 

A  statute  requiring  railroad  eompanies 
in  the  first  instance  to  rebuild  fences  de- 
stroyed by  fire  from  their  trains  is  within 
the  police  power  and  is  constitutional,  al- 
though the  fire  occurred  without  their  neg- 
ligence, and  though  their  charter  did  not 
impose  such  dutv.  Pennsylvania  R.  Co.  v. 
Riblet,  66  Pa.  164,  5  Am.  Rep.  360. 
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or  unneoeBsarj  burden  upon  the  appellant 
company  in  this  instance  to  fence  it9  track. 
The  only  complaint  is  that  this  company 
should  not  be  singled  out  and  compelled  to 
do  that  which  other  railroad  companies  in 
the  state  are  not  required  to  do.  The  an- 
swer which  we  make  to  the  contention  is 
that  the  legislature  has  determined,  it  is 
presumed  after  due  investigation,  that  the 
conditions  are  such  along  the  route  of  this 
railroad  that  the  track  should  be  fenced  in 
a  particular  manner  pointed  out  in  the 
statute  for  the  protection  of  Uto  stock, 
and,  maybe,  for  the  better  security  of  hu- 
man life,  in  the  operation  of  trains.  The 
particular  reasons  which  prompted  the  leg- 
islature in  'arriving  at  this  decision  we  are 
not  called  on   to   inquire   into.     The   fact 


that  there  are  other  railroads  in  that  por- 
tion of  the  state,  and  that  another  railroad 
traverses  one  of  the  counties  mentioned  in 
the  statute,  does  not  stamp  the  enactment 
as  an  arbitrary  classification.  Dififerent. 
conditions,  calling  for  different  regulations, 
may  exist  in  the  same  county,  and,  as  we 
have  already  said,  the  legislature  alone  can 
inquire  into  and  determine  the  necessity  of 
putting  into  force  a  police  regulation  in  m 
given  locality.  The  Supreme  Court  of  the, 
United  States  in  Brb  v.  Moraseh,  177  U.  8. 
686,  44  L.  ed.  898,  20  Su]).  Ct  Rep.  810,  hav, 
we  think,  announced  the  principle  which 
controls  in  this  case.  There  the  court  up- 
held as  a  valid  exercise  of  police  control 
an  enactment  regulating  the  speed  of  trains 
on  all  railroads  save  one  in  Kansas  City. 


But  as  to  whether  they  could  be  held  ulti- 
mately liable  without  any  remedy  over, 
qucere,   Ibid. 

A  statute  providing  that  railroad  com- 
panies must  pay  the  entire  cost  of  fencing 
their   tracks  where  the  right  of  way  was 
donated  to  them  is  constitutional  as  to  rail- 
road rights  of  way  granted  to  them  since 
the  enactment  of  the  statute.     Steadd  v. 
Southern  R.  Co.  109  Ky.  214,  68  S.  W.  681. 
Where,  in  accordance  with  a  statute  then 
in  force,  a  landowner,  for  a  sufficient  con- 
sideration, contracted  with  a  railroad  com- 
pany to  fence  its  right  of  way  adjoining 
his  land,  and  released  it  from  liability  for 
any   injury   to   his   stock  which   might   be 
caused  by  such  owner's  failure  to  erect  or 
maintain  such  fence,  it  would  violate  the 
obligation  of  such  contract  for  the  legisla- 
ture by  a  subsequent  statute  to  make  the 
railroad  company  liable  to  such  landowner 
for  stock  killed  because  of  a  failure  to  fence. 
Lynch  v.  Baltimore  &  0.  S.  W.  R.  Co.  240 
111.  667,  88  N.  E.  1034. 

As  pointed  out  by  the  court  in  the  above 
case,  however,  "No  question  of  police  pow*^ 
arises  in  this  case.  The  que*»tion  is  onlv 
between  appellant  and  appellee  [railroad 
company  and  landowner]  as  to  whose  is  the 
duty,  as  between  them,  of  maintaining  the 
fence." 

Necessity  of  uniformity  of  requirements  as 

to   fencing. 

A  provision  in  a  Code  that  corporations 
formed  after  its  passage  shall  be  governed 
thereby,  while  corporations  formed  before 
Buch  Code  took  effect  shall  be  governed  by 
the  laws  then  existing,  is  constitutional, 
though  it  results  in  different  railroads  being 
governed  by  different  laws  as  regards  their 
duty  to  fence.  Menard  v.  Montana  C.  R. 
Co.   22  Mont.  340,  56  Pac,  692. 

Delegability  of  power  to  compel  railroads 

to  fence. 

Not  only  has  the  legislature  the  power  to 
compel  railroad  companies  to  maintain 
fences,  but  it  may  delegate  such  duty  to  a 
municipal  corporation.  Hayes  ▼.  Michigan 
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C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4 
Sup.  Ct  Rep.  369. 

I 
Excluding  defense  of  contributory  negligence 
and  assumption  of  risk. 

It  is  not  unconstitutional  for  a  fence  stat- 
ute to  exclude  the  defense  of  contributory 
negligence  and  assumption  of  the  risk. 
Quackenbush  v.  Wisconsin  &  M.  R.  Co.  02 
Wis.  411,  22  N.  W.  619. 

It  was  BO  held  in  the  case  of  a  conductor 
injured  in  a  wreck  due  to  a  collision  of  a 
train  with  a  cow,  caused  by  failure  to  fence. 
Ibid. 

Most  fence  statutes  exclude  the  defense 
of  contributory  negligence,  as  will  be  seen 
in  heading,  ''Constitutionalily  of  penalties 
— rvalue  of  stock,"  supra* 

Constitutionality  of  statutes  relating  to  fix- 
ing value  of  stock  killed  on  unfenced 
road. 

A  statute  providing  that  when  stock  is 
killed  on  an  unfenced  railroad  track,  the 
'  ;alue  thereof  shall  be  fixed  by  appraisers, 
and  shall  be  binding,  is  unconstitutional, 
as  denying  the  right  to  jury  trial.  Dacrea 
V.  Oregon  R.  &  Nav.  Co.  1  Wash.  626,  20 
Pac.  601. 

But  a  provision  for  an  appraisement  of 
stock  killed  on  an  unfenced  track  by  a 
board  of  appraisers,  whose  decision  as  to 
value  shall  be  only  prima  facie  correct,  is 
not  open  to  the  objection  that  it  creates  a 
new  judicial  tribunal  for  the  appraisement 
of  values  of  stock  killed  upon  an  unfenced 
road,  as  it  is  a  mere  proper  regulation  as  to 
evidence.  Illinois  C.  R.  Co.  v.  Crider,  91 
Tenn.  489,  19  S.  W.  618. 

Constitutionality  of  statute  making  failure 
to  fence  evidence  of  negligence. 

So,  a  statute  making  failure  of  a  railroad 
company  to  fence  its  tracks  prima  facie 
evidence  of  negligence  in  an  action  against 
it  for  killing  stock  is  constitutional.  Jol- 
liffe  V.  Brown,  14  Wash.  166,  63  Am.  St. 
Rep.  868,  44  Pac.  149.  R.  A.  £. 
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The  court  said:  "If  there  were  nothing  in 
the  record  beyond  the  mere  words  of  the  or- 
dinance, we  are  of  opinion  that  that  con- 
tention could  not  be  sustained,  because  it  is 
obvious  on  a  monient's  reflection  that  the 
tracks  of  different  railroads  may  traverse 
the  limits  of  a  city  under  circumstances  so 
essentially  different  as  to  justify  separate 
regulations.    One  may  pass  through  crowd- 
ed parts,  crossing  or  along  streets  constant- 
ly traveled  upon  by  foot  passengers  and  ve- 
hicles, while  others  may  pass  through   re- 
mote parts  of  the  city,  where  there  is  little 
travel  and  little  danger  to  individuals  or 
carriages.      One    may    pass    through    such 
parts  of  the  city  as  will  prevent  its  tracks 
from  being  fenced  and  where  it  is  not  in 
fact  fenced,  while  another  may  pass  through 
parts  which  permit  of  the  fencing  of  the 
tracks,  and   where   its   tracks   are   in   fact 
fenced.     Under  those  circumstances,  a  dif- 
ference of  regulation  as  to  the  matter  of 
speed  would  be  perfectly  legitimate,  and  it 
could    not  be   held   that   the   classification 
was  arbitrary  or  without  reasonable  refer- 
ence to  the  conditions  of  the  several  roads. 
With  the  presumption  always  in  favor  of 
the  validity  of  legislation,  state  or  munici- 
pal, if  the  ordinance  stood  by  itself,  the 
courts  would  be  compelled  to  presume  that 
the  different  circumstances  surrounding  the 
tracks  of  the  respective  railroads  were  such 
as  to  justify  a  different  rule  in  respect  to 
the  speed  of  their  trains." 

3.  The  track  was  fenced  by  the  St.  Louis 
&  North  Arkansas  Railroad  Company  be- 
fore the  appellant  acquired  title  to  the 
property,  and  in  each  of  the  two  cases  before 
us  the  appellant  is  charged  with  having  per- 
mitted the  fence  to  remain  out  of  repair  so 
that  its  condition  was  not  such  as  the  stat- 
ute requires.  It  is  urged  that  the  penalty 
applies  only  to  the  failure  to  fence  the 
track,  and  not  to  failure  or  refusal  to 
repair  it  so  as  to  keep  it  in  the  condition 
required  by  the  statute.  We  construe  the 
act  to  prescribe  a  penalty  for  failure  or  re- 
fusal to  comply  with  any  of  the  require- 
ments of  the  act;  and  one  of  the  require- 
ments is  to  keep  the  fence  and  stock  guards 
in  good  repair.  A  separate  penalty  is  pre- 
scribed for  each  day's  failure  or  refusal  to 
comply.  The  statute  measures  the  offense 
by  the  period  of  time,  viz,,  by  the  day,  and 
not  by  the  number  or  extent  of  breaches. 
The  judgment  in  each  case  is  affirmed. 

Petiti<m  for  rehearing  denied. 
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ILLINOIS  SUPREME  COURT. 

TACOMA  SAFETY  DEPOSIT  COMPANY 

V. 

CITY  OF  CHICAGO. 
(247  111.  192,  93  N.  E.  153.) 

Highway  —  fee  of  street. 

1.  The  fee  to  the  streets  in  the  original 
town  of  Chicago  rests  in  the  city  of  Chi- 
cago. 

Same  —  condemnation  i—  fee. 

2.  A  municipal  corporation  cannot  take 
the  fee  for  street  purposes  by  condemna- 
tion proceedings,  in  the  absence  of  statutory 
authority. 

Street  —  snbareas  — >  control  by  city. 

3.  A  municipal  corporation  cannot,  under 
its  power  to  control  its  streets,  require  abut- 
ting owners  to  secure  a  permit  to  place 
vaults  or  areas  beneath  the  sidewalks,  and 
pay  rent  to  the  city  for  the  space  so  oc- 
cupied, where  the  fee  is  in  them;  but  it 
may  do  so  where  it  owns  the  fee  of  the 
street. 

Same  —  approval  of  plans  — >  estoppel. 

4.  The  approval  by  a  municipal  corpora- 
tion of  the  plans  for  a  building,  which  show 
a  vault  or  area  beneath  the  adjoining  side- 
walk, the  fee  of  which  is  in  the  city,  does 
not  estop  it  from  requiring  compensation 
from  the  owner  for  such  portion  of  its  prop- 
erty as  he  makes  use  of  for  the  vault,  or 
removal  of  the  vault. 

(Dunn,  J.,  dissents.) 

(October  28,  1910.) 

Note.  ^  Power  of  municipal  corporation 
to  exact  fee  or  rental  for  vaults  or 
area  ways  in  street. 

Vaults  or  area  ways  extending  under  the 
sidewalk  of  a  public  street  are  not  ordi- 
narily an  obstruction  to  public  travel,  dif- 
fering in  this  respect  from  structures  ex- 
tending in  the  street,  and  taking  up  a  por- 
tion of  the  surface  thereof.  Without  refer- 
ence to  whether  the  fee  of  the  street  is  in 
the  municipality  or  the  abutting  owner,  the 
municipality  may  be  expressly  or  implied- 
ly given  the  power  to  regulate  an  J  control 
the  construction  of  vaults  or  covered  aren 
ways  in  its  streets.  It  cannot,  however,  un- 
der the  guise  of  regulating  such  use  of  the 
streets,  place  an  additional  burden  upon 
an  abutting  owner  by  requiring  him  to  pay 
a  license  fee  or  tax  for  the  privilege  of  con- 
structing and  maintaining  a  vault  under 
the  sidewalk  adjoining  his  premises,  where 
the  fee  of  the  street  is  in  him.  Taodma 
Safety  Deposit  Co.  v.  Chicago  ;  State,  Ben- 
son.  Prosecutor,  v.  Hoboken,  33  N.  J.  L. 
280. 

Thus,  power  to  regulate  the  building  of 
vaults  and  the  laying  of  water  or  gas  pipes 
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CROSS  APPEALS  from  a  decree  of  the 
Circuit  Court  for  Cook  County  in  an 
action  brought  to  enjoin  the  enforcement  of 
a  city  ordinance  requiring  compensation  for 
the  privilege  of  maintaining  area^  under 
sidewalks,  or  their  removal,  plaintiff  ap- 
pealing from  so  much  of  the  judgment  as 
dismissed  his  bill  as  to  La  Salle  street 
frontage;  and  defendant  appealing  from 
so  much  as  enjoined  the  city  from  enfor- 
cing the  ordinance  against  Madison  street 
frontage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson,  Moore,  &  MoIlTalne 
for  complainant. 

Messrs.  Edward  J.  Brundage  and  Wil- 
liam D.  Barge  for  defendant. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  bill  in  chancery,  filed  by  the 
Tacoma   Safety    Deposit   Company,    a   cor- 


poration, against  the  city  of  Chicngo,  in 
the  circuit  court  of  Cook  coimty,  to  enjoin 
the  city  from  enforcing  against  the  com- 
plainant the  provisions  of  an  ordinance 
passed  by  the  common  council  of  said  city 
on  February  5,  1006,  which  provides  that 
no  person  shall  use  any  space  underneath 
the  surface  of  any  street  or  other  public 
grounds  in  the  city  of  Chicago,  or  construct 
or  maintain  any  structure  thereunder,  with- 
out first  obtaining  a  permit  so  to  do  from 
the  commissioner  of  public  works  of  the 
city.  An  answer  and  replication  were  filed, 
and  the  case  was  tried  by  the  court.  The 
premises  of  the  complainant  are  situated  at 
the  northeast  corner  of  La  Salle  and  Mad- 
ison streets,  and  have  a  frontage  of  80 
feet  on  La  Salle  street  and  101  feet  on 
Madison  street.  A  decree  was  entered  by 
the  court  dismissing  the  bill  as  to  the  I^i 
Salle  street  frontage,  and  enjoining  the  city 
from    enforcing   the    ordinance   as    against 


in  or  under  the  streets,  etc.,  gives  a  mu- 
nicipality no  power  to  exact  from  the  abut- 
ting owner  compensation  for  permission  to 
construct  and  maintain  a  vault  in  the  street 
adjoining  his  property,  the  fee  of  which  is 
in  him,  the  compensation  to  be  graduated 
by  the  capacity  of  the  vault,  since  such  an 
exaction  is  in  no  sense  a  regulation  con- 
templated by  the  authority  referred  to; 
neither  is  such  an  exaction  authorized  as 
a  mode  of  taxation.  State,  Benson,  Prose- 
cutor, V.  Hoboken,  supra. 

And  where  a  vault  is  constructed  under 
a  public  sidewalk  with  the  consent  of  the 
municipality,  by  an  abutting  property  own- 
er who  owns  the  fee  to  the  center  of  the 
street,  the  municipality  cannot  thereafter 
exact  a  tax  or  compensation  for  the  main- 
tenance of  the  vault  or  its  repair,  although 
the  right  of  the  abutting  owner  to  maintain 
it  is  subject  to  the  dominant  right  of  the 
public  to  use  the  street  for  purposes  for 
which  it  was  originally  dedicated.  People 
ex  rel.  Ziegler  v.  Collis,  17  App.  Div.  448, 
45  N.  Y.  Supp.  282;  Gregsten  v.  Chicago, 
145  111.  451,  36  Am.  St.  Rep.  406,  34  N. 
E.  426  (referred  to  in  Tagoma  Safety  De- 
posit C6.  V  Chicago;  Chicago  v.  Norton 
Mill.  Co.  196  111.  580.  63  N.  E.  1043  (re- 
ferred to  in  Tacdma  Safety  Deposit  Co.  v. 
Chicago). 

People  ex  rel.  Ziegler  v.  Collis,  supra, 
holds  that  the  law  raises  a  presumption 
that  vaults  which  have  been  maintained 
under  a  public  sidewalk  for  over  thirty 
years  were  originally  constructed  with  the 
consent  of  the  public  authorities,  and  where 
it  is  in  need  of  repair  the  city  has  no  right, 
as  a  condition  to  granting  a  permit  to  re- 
pair, to  exact  compensation  therefor. 

Compare  with  Deshone  v.  New  York,  176 
N.  Y.  475,  68  N.  E.  880,  which  holds  that 
where  the  fee  of  the  street  is  in  the  city 
as  trustee  for  the  public,  an  abutting  prop- 
erty owner  who  constructs  and  maintains 
for  a  long  period  of  time  a  vault  under  the 
sidewalk  adioining  his  property  cannot  re- 
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build  or  reconstruct  it  without  complying 
with  ordinances  of  the  city  requiring  the 
payment  of  a  substantial  compensation, 
where  he  did  not  originally  construct  the 
vault  with  the  consent  of  and  under  an 
arrangement  with  the  city.  The  court  said 
that  the  presumption  arising  from  his  long- 
continued  maintenance  of  the  vault  under 
the  sidewalk  is  not'  a  presumption  that  the 
rights  acquired  by  him  or  his  grantors  to 
such  use  of  the  street  were  by  prescription 
or  without  the  consent  of  the  proper  au- 
thorities; but  it  is  rather  a  presumption 
that  the  proper  consent  was  given,  and  such 
presumption  may  be  dispelled  by  proof. 
The  court  added  that  the  title  to  the  streets 
being  in  the  city  as  trustee  for  the  public, 
no  grant  or  permission  can  be  legally  given 
which  will  interfere  with  their  public  use; 
the  right  of  the  public  to  the  use  of  the 
streets  is  absolute  and  paramount  to  any 
other.  A  presumption  of  consent  or  even 
an  actual  consent  by  the  authorities  to 
their  use  for  private  purposes  is  always  sub- 
ject and  subordinate  to  the  right  of  the 
public  whenever  required  for  public  pur- 
poses, and  such  a  grant  or  right  cannot  be 
presumed  when  it  would  have  been  un- 
lawful. 

And  no  presumption  of  consent  on  the 
part  of  the  city  to  the  erection  and  main- 
tenance of  a  vault  extending  under  a  drive- 
way arises  from  the  fact  of  its  long  exist- 
ence, where,  during  the  entire  time,  vaults 
extending    under    a    public    driveway    were 

Srohibited  by  ordinance.  People  ex  rel. 
iegler  ▼.  Collis,  supra. 
Where  an  abutting  property  owner  is  re* 
quired  by  statute  to  erect  and  maintain  a 
vault  or  covered  area  way  under  the  side- 
walk adjoining  his  premises,  the  city  au- 
thorities are  without  power  to  exact  from 
him  compensation  for  a  permit  to  construct 
such  a  vault  or  covered  area  wav.  Buck 
v.  Collis,  17  App.  Div.  465,  45  N.  *Y.  Supp. 
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the  Madison  street  frontage;  and  each  party 
has  prosecuted  an  appeal. 

The  premises  of  complainant  have  locat- 
ed thereon  a  building  thirteen  stories  high, 
which  is  constructed  of  stone  and  brick, 
with  interior  steel  columns  and  crossbeams. 
The  ground  floor  of  the  building  is  used  for 
stores,  and  its  remaining  stories  are  used 
for  offices.  It  is  heated  by  steam  from  a 
plant  located  in  the  basement,  and  in  con- 
nection with  the  building  the  complainant 
is  using  the  space  located  beneath  the  ad- 
joining sidewalks  upon  La  Salle  and  Madi- 
son streets.  The  parts  of  the  ordinance  ma- 
terial to  this  controversy  read  as  follows: 

"Section  I.  No  person  shall  use  any  space 
underneath  the  surface  of  any  street  or 
other  public  ground  in  this  city,  or  con- 
struct or  maintain  any  structure  thereun- 
der, without  first  obtaining  a  permit  so  to 
do  from  the  commissioner  of  public  works 
of  the  city." 

"Sec.  3.  Every  applicant  for  such  a  per- 
mit shall  file  with  his  application  his  bond 
in  the  penal  sum  of  $10,000,  with  surety 
or  sureties  to  be  approved  by  said  commis- 
sioner of  public  works;  and  such  bond  shall 
be  conditioned  that  the  person  to  whom 
such  bond  shall  be  issued,  his  heirs,  succes- 
sors, or  assigns,  will  saxe  and  keep  the  city 
free  and  harmless  from  any  and  all  loss  or 
damage,  or  claim  of  damage,  arising  from 
or  out  of  the  use  of  the  space  or  structure 
therein  mentioned,  and  for  the  maintenance 
of  the  street,  alley  or  other  public  way,  or 
the  sidewalk  over  such  space,  as  the  case 
may  be,  .  .  .  and  for  the  prompt  and 
full  payment  of  the  compensation  hereun- 
der required  during  his  ownership  of  said 
property  so  long  as  said  permit  shall  be 
outstanding. 

"Sec.  4.  When  the  space  so  used  does  not 
extend  more  than  16  feet  below  the  surface 
of  the  street,  alley,  way,  or  ground  over 
the  same,  the  person,  firm,  or  corporation 
making,  using,  or  maintaining  any  such 
structure,  or  using  space  underneath  the 
surface  of  any  street,  alley,  public  way,  or 
public  ground,  shall  render  to  the  city,  as 
the  annual  compensation  for  such  use,  when- 
ever the  adjoining  property  is  subject  to 
general  taxation,  a  sum  equal  to  4  per 
cent  of  the  amount  determined  by  multiply- 
ing the  number  of  square  feet  of  surface 
over  the  space  so  used  by  a  siun  equal 
to  one  tenth  of  the  land  value  of  the  aver- 
age square  foot  in  the  lot  abutting  on  such 
space,  as  fixed  by  the  last  assessment  there- 
of for  general  taxation  by  the  state  or  coun- 
ty authorities:  .  .  .  Provided,  however, 
that  in  every  case  the  annual  compensa- 
tion shall  be  at  least  $10." 

"Sec.  6.  If  any  person  now  using  any 
«pace  underneath  any  street,  public  alley, 
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sidewalk,  or  public  way  shall  fail  to  take 
out  a  permit  for  such  use,  as  herein  pro- 
vided, within  ninety  days  after  this  ordi- 
nance is  in  effect,  then  the  commissioner  of 
public  works  shall  proceed  to  remove  every 
such  structure  and  close  the  space  therein.** 

"Sec.  11.  Nothing  in  this  ordinance  con- 
tained shall  be  held  or  construed  to  apply 
to  any  person  now  using  any  such  space 
underneath  the  surface  of  any  street  or 
other  public  ground,  according  to  the  terms 
of  any  ordinance  heretofore  passed  which 
requires  the  payment  of  compensation  for 
such  use,  if  such  person  is  making  such 
payments,  nor  so  long  as  such  payments 
are  made  according  to  the  terms  of  such  or- 
dinance." 

La  Salle  street  was  one  of  the  streets  in 
the  original  plat  of  the  original  town  of 
Chicago.  Madison  street,  as  the  lots  were 
originally  platted,  lay  wholly  within  school 
section  addition  to  Chicago,  but  was  after- 
wards widened  by  condemning  25  feet  from 
the  lots  now  owned  by  complainant^  and 
the  subsidewalk  area  occupied  by  the  com- 
plainant upon  Madison  street,  adjacent  to 
its  building,  all  falls  within  the  26  feet 
condemned.  The  complainant  claims  to  be 
the  owner  of  the  fee  in  La  Salle  street 
to  the  center  of  the  street,  and  to  be  the 
owner  of  the  fee  in  the  north  25  feet  of 
Madison  street  adjoining  its  premises.  The 
trial  court  overruled  complainant's  conten- 
tion as  to  La  Salle  street,  and  sustained  its 
contention  as  to  Madison  street. 

We  think  the  controlling  question  in  this 
case  is:  Where  rests  the  fee  to  the  portion 
of  the  streets  adjoining  complainant's  prop- 
erty, which  it  is  now  occupying  as  sub- 
ways, and  which  lies  beneath  the  sidewalks 
upon  the  west  and  south  of  its  premises? 
As  different  principles,  in  part,  control  the 
decision  of  where  rests  the  title  to  the  sub- 
way beneath  the  sidewalk  on  La  Salle 
street,  from  what  govern  the  decision  of  the 
question  where  rests  the  title  to  the  sub- 
way beneath  the  sidewalk  on  Madison 
street,  we  will  consider  those  questions  sep- 
arately. 

La  Salle  street,  at  the  point  where  ap- 
pellant's property  is  situated,  is  located  in 
the  original  town  of  Chicago,  and  in  the 
case  of  Chicago  v.  Rumsey,  87  IlL  S48 
(which  holding  was  approved  in  Davenport 
&  R.  I.  Bridge  R.  h,  Terminal  Co.  t.  John- 
son, 188  IlL  472,  69  N.  E.  497,  and  in  Peo- 
ple V.  Chicago  &  N.  W.  R.  Co.  239  111.  42, 
87  N.  E.  946),  it  was  held  that  the  fee  to 
the  streets  in  the  original  town  of  Chicago 
rested  in  the  city  of  Chicago.  The  doctrine 
of  the  Rumsey  Case  has  been  fully  consid- 
ered in  an  opinion  filed  at  this  term  in  the 
case  of  Ryerson  v.  Chicago,  247  111.  186,  93 
N.  E.  182,  and  the  doctrine  announced  in 
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the  Ruinsey  Case  limited  to  plats  made  hj 
the  canal  commissioners.  >  It  is  not,  there- 
fore, neoessary  to  discuss  the  Rumsey  Case 
here.  Sufiice'it  to  say  that  the  fee  to  La 
Salle  street^  upon  which  appellant's  prop- 
erty abuts,  is  in  the  city  of  Chicago,  and 
not  in  the  appellant.  The  fee  to  La  Salle 
street  adjoining  appellant's  property  being 
in  the  city  of  Chicago,  the  bill  of  appellant 
was  properly  dismissed. 

We  think  that  the  law  is  well  settled 
that  th0  owner  of  real  estate  subject  only  to 
a  public  or  private  easement  has  the  right 
to  use  his  property  for  any  purpose  which 
he  may  deem  proper,  so  long  as  the  use  to 
which  it  is  put  does  not  interfere  with  the 
proper  enjoyment  of  the  easement  which  is 
held  by  the  public  or  by  a  private  person 
therein.     Mr.  Kent,   in  his   Commentaries 
(voL  3,  12th  ed.  p.  433),  says:  ''The  free- 
hold and  all  profits  belong  to  the  owners 
of  the  adjoining  lands.    They  may    .    •    . 
have  every  use  and  remedy  that  is  consist- 
ent with  the  servitude  or  easement  of  a  way 
over  it,  and  with  police  regulations."     In 
Perley  v.  Chandler,  6  Mass.  454,  4  Am.  Dec. 
159,  in  passing  upon  the  rights  of  the  own- 
er of  the  fee  of  a  highway,  it  was  said: 
'*The  soil  and  freehold  remain  in  the  own- 
er, although  encumbered  with  a  way;  and 
every  use  to  which  the  land  may  be  applied, 
and  all  the  profits  which  may  be  derived 
from  it,  consistently  with  the  continuance 
of   the  easement,   the  owner  can   lawfully 
claim."     In  Tucker  v.  Tower,  9  Pick.  109, 
19  Am.  Dec.  350,  it  was  said:   "It  is  too 
clear   to   require   any   discussion  that  the 
proprietor  of  land  over  which  a  public  high- 
way has  been  laid  retains  his  right  in  the 
soil  for  all  purposes  which  are  consistent 
with   the  full  enjoyment  of  the  easement 
acquired  by  the  public  or  by  any  corpora- 
tion, by  authority  derived  constitutionally 
from   the    legislature."     And    in    Colgrove 
Water  Co.  v.  Hollywood,  151  CaL  425,  13 
L.R.A.(N.S.)    904,   90   Pac.    1053,   the   su- 
preme court  of  California  said:   "One  who 
^ants  to   the  public  the  right  to   use   a 
strip  of  land  as  a  highway,  retaining  in 
himself  the  ownership  of  the  soil,  parts  with 
an  easement,  merely.     The  owner  of  prop- 
erty subject  to  an  easement  may  use  his 
property  in  any  manner  and  for  any  pur- 
pose not  inconsistent  with  the  full  and  free 
enjoyment  of  the  easement.    Hoyt  v.  Hart, 
149  Cal.  722,  87  Pac.  560.     This  rule  ap- 
plies to  land  devoted  to  use  as  a  public 
road  or  street,  as  well  as  to  land  subject 
to  private  use  only." 

The  south  25  feet  of  complainant's  lots 
were  condemned  for  the  purpose  of  widen- 
ing Madison  street,  and  the  question  must 
now  be  determined  whether  or  not  the  city, 
by  that  proceeding,  acquired  the  fee  in  the 
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north  25  feet  of  Madison  street  upon  which 
the  property  of  complainant  abuts.  This 
property  was  condemned  in  1851,  and  at 
that  time  there  was  no  statute  in  force  in 
this  state  expressly  authorizing  a  city  to 
take  the  fee  of  real  estate  for  street  pur- 
poses, and  we  think  the  law  is  clear  that, 
before  the  city  could  acquire  the  fee  to  said 
real  estate  for  street  purposes,  it  must  ap- 
pear there  was  a  statute  in  force  which,  by 
its  terms  or  by  necessary  implication,  au- 
thorized the  city  to  take  said  property  in 
fee,  for  the  purpose  of  widening  said  street. 

In  Illinois  C.  R.  Co.  v.  Chicago,  138  111. 
453,  at  page  468,  28  N.  £.  740,  this  court 
said:  "The  taking  of  property  under  the 
right  of  eminent  domain  is  in  derogation  of 
individual  right,  and  therefore  the  grant  is 
to  be  strictly  construed.  Chicago  &  £.  I.  R. 
Co.  y.  Wiltse,  116  111.  456,  6  N.  K  49;  Reed 
V.  Ohio  &  M.  R.  Co.  126  IlL  48,  17  N.  E. 
807;  Cooley,  Const.  Lim.  530,  531.  It  would 
seem,  therefore,  to  follow  that  the  grant  of 
power  must  be  express,  or  arise  by  necessary 
implication  from  the  language  of  the  grant." 
This  statement  of  the  law  is  in  harmony 
with  all  the  text  writers  and  adjudicated 
cases,  so  far  as  we  have  been  able  to  dis- 
cover. 

Li  Elliott  on  Roads  and  Streets  the  doc- 
trine is  thus  stated  (§  225):  "Unless  the 
purpose  for  which  the  taking  of  the  land 
is  authorised  is  in  itself  such  as  requires 
that  a  fee  should  be  seized,  or  the  statute 
plainly  authorizes  that  such  an  estate  may 
be  seized,  then  no  more  than  an  easement 
can  be  appropriated.  This  conclusion  is 
founded  on  sound  reason,  and  receives  full 
support  from  the  adjudged  cases."  The 
same  author,  in  $  227,  says:  "The  general 
rule,  as  we  have  said,  is  that  statutes  con- 
ferring authority  to  compel  an  owner  to 
yield  his  property  to  the  public  demand  are 
to  be  strictly  construed,  and  this  rule  gov- 
erns as  to  the  extent  of  the  estate  which 
may  be  seized.  Thus,  a  statute  conferring 
authority  to  lay  out  a  road  imports  that 
an  easement  only  can  be  appropriated.  So, 
a  statute  providing  that  the  corporation 
shall  be  seized  and  possessed  does  not  au- 
thorize the  seizure  of  the  fee.  Authority 
to  take  for  an  avenue  does  not  confer  a 
right  to  take  a  fee,  but  it  does  confer  a 
right  to  acquire  a  perpetual  easement.  The 
principle  to  be  deduced  from  all  the  deci- 
sions may  be  thus  stated:  Where  the  lan- 
guage of  t&e  statute  will  bear  a  construc- 
tion which  will  leave  the  fee  in  the  land- 
owner, that  construction  will  be  preferred, 
rather  than  one  which  will  wrest  the  fee 
from  him." 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  7th  ed.  p.  808,  said: 
"As  a  general  rule,  the  laws  for  the  exer- 
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cise  of  the  right  of  eminent  domain  do  not 
assume  to  go  further  than  to  appropriate 
the  use,  and  the  title  in  fee  still  remains 
in  the  original  owner.  In  the  common  high- 
ways  tlie  public  have  a  perpetual  easement, 
but  the  soil  is  the  property  of  the  adjacent 
owner,  and  he  may  make  any  use  of  it 
which  does  not  interfere  with  the  public 
right  of  passage,  and  the  public  can  use  it 
only  for  the  purposes  usual  with  such 
ways."  And  on  page  810:  "In  any  case, 
however,  an  easement  only  would  be  taken, 
unless  the  statute  plainly  contemplated  and 
provided  for  the  appropriation  of  a  larger 
interest." 

Mr.  Lewis,  in  his  work  on  Eminent  Do- 
main (§  449),  says:  '*Upon  the  princi- 
ple that  statutes  conferring  compulsory  pow. 
ers  are  to  be  strictly  construed,  it  follows 
that,  where  the  estate  taken  is  not  defined, 
only  such  an  estate  or  interest  will  vest  as 
is  necessary  to  accomplish  the  purpose  in 
view,  and  where  an  easement  is  sufficient,  no 
greater  estate  can  be  taken.  Thus,  under 
authority  to  take  land  for  a  highway,  rail- 
road, or  other  like  use,  only  an  easement  can 
be  acquired,  for  no  greater  estate  is  neces- 
sary." 

In  Illinois  State  Trust  Co.  t.  St.  Louis, 
I.  M.  &  S.  R.  Co.  208  111.  410,  on  page  422, 
70  N.  E.  367,  this  court  said:  "The  power 
of  eminent  domain  is  an  incident  to  sover- 
eignty and  inherent  in  the  state,  and  can 
be  exercised  only  on  the  occasion,  in  the 
mode,  and  by  the  agency  prescribed  by  the 
legislature.  .  •  .  The  power  to  take  the 
property  of  the  individual  without  his  con- 
sent is  against  common  right,  and  all  acts 
authorizing  such  a  taking  are  to  be  strictly 
construed.  •  •  •  Unless  both  the  letter 
and  the  spirit  of  the  statute  relied  upon 
clearly  confer  the  power,  it  cannot  be  exer- 
cised." 

We  are  of  the  opinion  in  view  of  what  has 
been  said  by  the  text  writers,  and  held  by 
the  adjudicated  cases,  it  must  be  held  that 
the  city  of  Chicago,  by  the  condemnation 
proceeding  whereby  it  sought  to  take  prop- 
erty for  the  purpose  of  widening  Madison 
street,  did  not  acquire  a  fee,  but  that  the  fee 
in  the  north  25  feet  of  Madison  street  ad- 
joining the  property  of  the  complainant  is 
in  the  complainant. 

It  is  contended  by  the  defendant  that  the 
city,  regardless  of  where  the  fee  in  the 
streets  adjoining  complainant's  property  is 
held  to  rest,  under  the  power  of  the  city  to 
control  its  streets,  had  the  right  to  pass 
the  ordinance  hereinbefore  referred  to,  and 
to  enforce  the  same  as  against  the  complain- 
ant. The  right  of  the  city  to  control  its 
streets  cannot  be  doubted,  so  long  as  it 
uses  its  streets  for  the  purpose  for  which 
they  have  been  dedicated.  If,  however,  the 
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city  authorizes  the  use  of  its  streets  for  a 
purpose  other  than  that  for  which  they 
have  been  dedicated,  it  exceeds  its  power; 
and  the  decisions  of  this  couri  clearly  estab- 
lish that  there  is  a  distinction  between  the 
interests  of  the  abutter  on  a  street  in  which 
the  fee  rests  in  a  city,  and  on  a  street  in 
which  the  fee  rests  in  the  adjoining  owner. 
To  illustrate:  An  abutter  under  a  statu- 
tory dedication  cannot  enjoin  a  steam  rail- 
road company  from  using  the  street,  while 
an  abutter  under  a  common-law  dedication, 
and  in  whom  rests  the  fee  of  the  street, 
may  enjoin  such  use,  even  though  a  fran- 
chise has  been  granted  by  the  public  author- 
ities to  the  railroad  company.  In  a  case 
where  the  fee  is  in  the  city,  it  would  not 
be  an  unlawful  diversion  of  the  use  of  a 
street  to  permit  a  vault  or  other  similar 
underground  structure  to  be  erected  be- 
neath the  street,  which  structure  did  not 
interfere  with  the  purposes  for  which  the 
street  was  dedicated;  and  the  city  would 
not  be  estopped  from  requiring  the  space 
occupied  by  such  structure  to  be  surren- 
dered to  the  city  whenever  it  became  neces- 
sary to  remove  the  structure  for  the  uses 
of  the  public.  Gregsten  v.  Chicago,  145 
111.  461,  36  Am.  St.  Rep.  496,  34  N.  E.  426; 
Chicago  V.  Norton  Mill.  Co.  196  111.  680, 
63  N.  E.  1043.  To  permit,  however,  such  a 
structure  to  be  erected  in  a  street  where 
the  fee  of  the  street  rests  in  the  abutting 
owner,  and  to  require  the  abutting  owner  to 
pay  rent  for  the  use  of  such  space,  would 
be  to  impose  an  additional  burden  of  servi- 
tude upon  the  fee,  and  would  be  unlawfuL 
It  is  clear,  therefore,  to  provide  for  the  erec- 
tion of  a  subway  beneath  the  sidewalk  and 
in  a  street  adjoining  the  property  of  the 
abutter,  where  the  fee  in  the  street  is  in  the 
abutter,  and  to  require  the  ovmer  of  the  fee 
to  pay  rent  to  the  city  for  the  use  of  his 
own  property,  would  be,  in  effect,  to  take 
from  the  owner  his  property  without  due 
process  of  law.  or  without  paying  him  due 
compensation  therefor,  under  the  claim  of 
regulating  the  use  of  the  streets  of  the  city, 
which  would  amount  to  an  unlawful  depri- 
vation of  the  abutter's  property,  which  the 
law  would  not  permit. 

The  contention  is  made  by  the  complain- 
ant that  the  city  is  without  power  to  pass 
an  ordinance  requiring  persons  who  use  sub- 
ways beneath  sidewalks  adjoining  their 
property,  to  pay  compensation  for  the  use  of 
such  space.  The  position  of  the  complain- 
ant, we  think,  is  well  founded  as  to  sub- 
ways beneath  sidewalks  in  streets  of  which 
such  persons  are  the  owners  in  fee;  but  as 
to  subways  beneath  sidewalks  in  streets  in 
which  the  fee  is  in  the  city  or  in  the  state, 
and  which  are  held  for  the  use  of  the  city, 
we  do  not  think  this  is  true.    In  the  Greg- 
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Bten  Case  and  in  the  Norton  Mill.  Co.  Case, 
the  right  of  the  city  of  Chicago  to  confer, 
by  contract,  upon  a  private*  individual  or 
corporation  the  right  to  use  space  beneath 
the  public  streets  of  the  city,  was  recog- 
nized.    If  the  city  has  the  power  to  con- 
tract for  the  use  of  space  beneath  the  public 
streets  of  the  city,  we  see  no  reason  why  it 
cannot  provide  for  such  use,  and  regulate 
the  manner  of  such  use,  and  the  compensa- 
tion that  shall  be  paid  for  such  use,  by  ordi- 
nance, in  those  streets  in  which  it  holds  the 
fee,  subject  at  all  times  to  the  right  to  re- 
claim the  portion  of  the  street  then  in  use, 
when  the  necessities  of  the  public  may  re- 
quire.    In  the  Gregsten  Case  it  was  held  a 
city,  under  special  legislative  authority,  as 
well  as  its  general  powers,  may  grant  per- 
mits for  and  regulate  the  building  of  vaults 
under  the  streets,  alleys,  and  sidewalks,  and 
require  such  compensation  for  the  privilege 
as  it  may  deem  reasonable  and  just,  when 
such  permits  relate  solely  to  such  use  of  the 
alleys,   etc.,   as  is  in  no  wise   inconsistent 
with  their  use  by  the  public.     And  in  the 
Norton  Mill.  Co.  Case  it  was  held  a  city 
has  power,  in  connection  with  the  widening 
of  a  river  and  the  building  of  a  new  bridge, 
to  require   an   easement  consisting  of   the 
right  to  swing  the  bridge  over  ground  owned 
by  the  milling  company,  and  may  agree,  in 
consideration  of  such  easement,  which  will 
necessitate  the  removal  of  the  milling  com- 
pany's boiler  rooms,  to  excavate  a  vault  un- 
der a  street  for  its  use  as  a  boiler  room, 
rent  free,  and  to  rebuild  the  milling  com- 
pany's dock  upon  the  new  line  of  the  river 
bank,  and  indemnify  the  company  against 
damages  from  the  city's  tortious  acts.     We 
think,  as  applied  to  a  case  where  the  fee  of 
the  street  is  in  the  city,  these  cases  are  con- 
trolling. 

It   is   also   urged   that   the   city,   having 
granted  to  the  complainant  a  permit  to  con- 
struct its  building  upon  its  premises  accord- 
ing to  plans  and  specifications  which  pro- 
vided for  the  construction  of  subways  be- 
neath the  sidewalks  adjoining  its  premises, 
is   now  estopped  to  deny  the  right  of  the 
complainant  to  maintain  said  subways  upon 
the  property  of  the  city  free  of  charge.     It 
is   too  clear  for  argument,  we  think,  that 
the  city  had  the  right  to  regulate  the  con- 
struction of  complainant's  building  at  the 
time  it  was  erected;   and  the  fact  that  it 
may,  through  its  building  department,  have 
approved  certain  building  plans  which  were 
submitted   to   it   by   the   complainant,   and 
^rranted  to  it  a  permit  to  construct  its  build- 
ing,  we  think  obviously  did  not  estop  the 
city  afterwards  to  require  the  complainant 
to   pay  for  the  use  of  the  city's  property 
which  its  building  in  part  occupied,  or  to  re- 
move its  building,  or  the  part  thereof  which 
31  r..R.A.(N.S.) 


rested  upon  the  city's  property.  The  com- 
plainant, at  most,  we  think,  obtained  a  li- 
cense to  construct  a  subway  beneath  the 
sidewalk  of  the  city  adjoining  its  building, 
which  license  could  be  revoked  by  the  city 
in  case  the  complainant  refused  to  comply 
with  the  ordinance  which  required  it  to  pay 
to  the  city  compensation  for  the  use  of  the 
space  beneath  the  sidewalk  in  the  street 
which  belonged  to  the  city.  We  do  not  think 
the  cases  of  Gridley  v.  Bloomington,  68  111. 
47;  Gregsten  v.  Chicago,  and  Chicago  v. 
Norton  Mill.  Co.  supra,  are  in  conflict  with 
this  view.  In  each  of  those  cases  contract- 
ual relations  were  held  to  exist  between  the 
parties,  which  were  binding  upon  them, 
while  in  this  case  the  most  that  can  be 
claimed  by  the  complainant  is  that  it  was 
granted  a  permit  by  the  city  to  erect  its 
building.  At  the  time  it  took  out  this  per- 
mit, it  had  full  knowledge  of  all  the  facts, 
and  obviously  was  not  misled  by  the  city. 
The  doctrine  of  estoppel,  we  think,  has  no 
application  to  the  case  at  bar. 

It  is  finally  urged  the  ordinance  is  unrea- 
sonable and  discriminatory.  We  are  unable 
to  see  that  the  ordinance  is  subject  to  at- 
tack for  those  reasons,  but  are  of  the  opin- 
ion the  criticisms  made  upon  the  ordinance 
in  those  particulars  are  hypercritical. 

From  a  careful  consideration  of  this  rec- 
ord, we  have  reached  the  conclusion  that  the 
trial  court  did  not  err  in  dismissing  the  bill 
as  to  the  La  Salle  street  frontage,  and  in 
enjoining  the  city  from  enforcing  the  ordi- 
nance as  against  the  Madison  street  front- 
age, upon  which  the  complainant's  property 
abuts. 

The  decree  of  the  Circuit  Court  will  be 
affirmed. 

Dunn,  J.,  dissenting. 

Petition  for  rehearing  denied  December 
9,   1910. 
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C.  A.  HOOVER  DISTILLING  COMPANY. 

(Twelve  other  cases.) 

(—  C.  C.  A.  — ,  182  Fed.  590.) 

Pleading  —  insurance  ^   IntoxIcatlng^ 
liquor  —  vaHdity. 

1,  The  statutes  and  public  policy  of 
Iowa,  with  limited  exceptions,  prohibit  the 
sale  and  render  illegal  the  possession  of  in- 
toxicating liquor  in  that  state,  and  forbid 
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Not. 


the  maintenance  of  actions  to  recover  such 
liquor  or  its  value.  Certain  insurance  com- 
panies issued  policies  of  insurance  against 
fire  upon  the  whisky  of  a  manufacturer, 
stored  in  a  bonded  warehouse  in  that  state, 
and  challenged  judgments  against  them  for 
its  loss  by  fire  on  the  ground,  which  they 
did  not  plead,  that  the  contracts  were  il- 
legal and  invalid  because  in  conflict  with 
the  prohibition  policy  and  laws  of  that 
state. 

Held,  a  pleading  of  the  invalidity  of  con- 
tracts of  insurance  of  intoxicating  liquor 
on  the  ground  that  they  violate  the  pub- 
lic policy  or  statutes  of  a  state,  which  pro- 
hibit the  sale  and  possession  of  such  an 
article,  but  which  do  not  expressly  forbid 
or  avoid  contracts  of  insurance  thereof,  is 
indispensable  to  a  successful  defense  on  the 
grouxld  to  actions  upon  such  contracts. 

Insnrance  —  intoxicating   liquor  —  va- 
lidity. 

2.  A  contract  of  insurance  of  whisky 
stored  in  Iowa  is  not  void  because  it  tends 
to  assist  the  insured  to  violate  the  public 
policy  and  laws  of  Iowa  against  the  posses- 
sion and  sale  of  intoxicating  liquors  there- 
in. 

It  is  no  defense  to  a  contract  that  has 
been  performed  by  the  promisee,  that  the 
promisor  knew  that  the  agreement  or  its 
performance  might  aid  the  promisee  to 
violate  a  law  or  a  public  policy,  when  the 
promisor  did  not  combine  or  conspire  with 
the  promisee  to  accomplish  that  result,  and 
did  not  share  in  the  benefits  of  such  a  vio- 
lation. 

Federal    courts  —  Jurisdiction  «  state 
statutes. 

3.  The  jurisdiction  of  the  national  courts 
was  not  granted  by,  and  may  not  be  re- 
voked, annulled,  or  impaired  by,  the  law  or 
act  of  any  state. 

Section  2423  of  the  Code  of  Iowa,  which 
prohibits  the  maintenance  of  actions  for 
the  recovery  of  intoxicating  liquor  or  its 
value,  with  certain  exceptions,  is  inappli- 
cable to  actions  in  the  national  courts,  and 
ineffective  to  prevent  their  maintenance. 


Insurance  ^  replacement  ^  afflrmatiTe 
defense. 

4.  The  claim  that  it  would  cost  the  in- 
sured less  than  the  actual  cash  value  of 
the  property  destroyed  or  damaged  to  re- 
pair or  replace  it  with  material  of  like 
kind  and  quality  is  an  affirmative  defense 
under  the  provision  of  a  policy  which  reads: 
"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  cov- 
ered by  this  policy  at  the  time  any  loss  or 
damage  occurs,  and  said  liability  shall  in 
no  event  exceed  what  it  would  cost  the  in- 
sured to  repair  or  replace  the  property  lost 
or  damaged  with  material  of  like  kind  and 
quality."  And  a  pleading  of  this  claim  is 
indispensable  to  its  successful  maintenance. 

Same  ^  cost  of  replacement. 

5.  Under  the  clause  of  the  policy  which 
has  been  quoted,  the  measure  of  an  insured 
manufacturer's  cost  of  replacing  whisky 
and  like  products,  whose  manufacture  oc- 
cupies considerable  time,  and  whose  value 
increases  with  age,  is  not  the  cost  of  the 
raw  material  of  which  a  like  product  may 
be  made,  and  of  the  labor  required  to  make 
it,  but  it  is  the  cost  of  immediately  re- 
placing the  article  by  a  like  product  in  the 
most  inexpensive  way,  by  purchase  or  other- 
wise. 


Same  ~  amount  of  recovery 
of  value. 

6.  Where  the  product  insured  has  changed 
in  value  between  the  time  of  its  manu- 
facture and  that  of  its  destruction,  and  its 
manufacture  occupies  considerable  time,  the 
manufacturer  is  not  limited  to  the  cost  of 
making  the  article,  but  may  recover  its  ac- 
tual cash  value  at  the  time  of  the  fire, 
whether  a  profit  or  a  loss  results  to  him 
from  the  use  of  that  measure  of  recovery. 


(November  4,  1910.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Iowa   to  review   a   judgment  in   favor  of 


Note.  —  Validity  of  insurance  on  intoxi' 
eating  liquors  as  affected  hy  liquor 
lotos. 

This  question  is  discussed  in  the  note  to 
Erb.  V.  German-American  Ins.  Co.  40  L.R.A. 
845.  Since  the  preparation  of  that  note, 
recovery  was  allowed  in  Insurance  Co.  of 
N.  A.  V.  Evans,  64  Kan.  770,  68  Pac.  623, 
upon  an  insurance  policy  covering  a  stock 
of  drugs  and  other  merchandise,  including 
intoxicating  liquors.  In  answer  to  the  con- 
tention of  the  defendant  that  the  policv 
was  avoided  by  illegal  sales  by  the  assured 
of  the  intoxicating  liquors  from  the  prop- 
erty insured,  the  following  language  was 
uscmI:  ''Under  our  Constitution  and  stat- 
uted,  liquor  may  be  lawfully  kept,  and  for 
some  purposes  it  may  be  legally  sold;  and, 
being  recognized  as  property*  it  constitutes 
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a  legitimate  subject  for  insurance.  Where 
the  sale  of  liquors  thus  insured  is  merely 
incidental,  and  the  policy  does  not  provide 
against  the  use  or  sale  of  liquors,  and  the 
insurance  is  not  effected  with  a  purpose 
to  advance  and  encourage  acts  in  violation 
of  law,  as  in  this  case,  the  validity  of  the 
policy  is  not  affected  by  the  fact  that  some 
illegal  sales  were  subsequently  made."  The 
court  grounded  its  conclusion  upon  the  dis- 
tinction pointed  out  in  Armstrong  ▼.  Toler, 
11  Wheat.  271,  6  L.  ed.  72;  namely,  that 
if  the  consideration  was  illegal,  or  if  the 
direct  purpose  of  the  contract  was  to  ad- 
vance or  encourage  acts, of  violation  of  law, 
it  was  void;  but  if  the  contract  to  be  en- 
forced was  collateral  and  independent, 
though  to  some  extent  connected  with  acts 
done  in  violation  of  law,  the  contract  was 
valid.  J.  A.  CL 
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plaintiff  in  an  action  on  a  fire  insurance 
policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before' Sanborn  and  Van  Devanter, 
Circuit  Judges,  and  Reed,  District  Judge. 

Messrs.  N.  T.  Gnemsesr  and  W.  £.  Mil- 
ler, with  Messrs.  Charles  B.  Obermeyer 
and  A.  O.  Parker,  for  plaintiffs  in  error. 

Messrs.  John  F.  Laoey,  James  A.  De- 
Titl,  William  R.  IJaoey,  Walter  C.  Bar- 
ren, and  William  McNett*  for  defendant 
in  error: 

The  plaintiff  was  entitled  to  recover  the 
actual  cash  value  of  the  property  destroyed. 

Clement,  Fire  Ins.  pp.  94,  95,  Rule  9; 
4  Cooley,  Briefs  on  Insurance,  pp.  3080, 
3081;  Mitchell  v.  St.  Paul  German  F.  Ins. 
Co.  92  Mich.  694,  62  N.  W.  1017 ;  Hartford 
F.  Ins.  Co.  V.  Cannon,  19  Tex.  Civ.  App. 
305,  46  S.  W.  861;  Frick  v.  United  Fire- 
men's Ins.  Co.  218  Pa.  409,  67  Atl.  743. 

Cost  of  replacement  cannot  apply  to  a 
thing  which  cannot  be  replaced. 

German  Ins.  Co.  v.  Everett,  18  Tex.  Civ. 
App.  614,  46  S.  W.  97;  4  Joyce,  Ins.  § 
3691. 

Intoxicating  liquors  are  property  and  in- 
surable. 

Monty  V.  Arneson,  26  Iowa,  383;  Erb  v. 
German  Ins.  Co.  99  Iowa,  398,  68  N.  W. 
701;  Erb  v.  German- American  Ins.  Co.  98 
Iowa,  60d,  40  L.R.A.  846,  67  N.  W.  583; 
State  V.  May,  20  Iowa,  308;  Conithan  v. 
Royal  Ins.  Co.  91  Miss.  386,  18  L.R.A. 
(N.S.)  214,  124  Am.  St.  Rep.  711,  46  So. 
361,  16  A.  &  £.  Ann.  Cas.  639;  Niagara  F. 
Ins.  Co.  V.  DeGraff,  12  Mich.  124;  Carrigan 
V.  Lycoming  F.  Ins.  Co.  53  Vt.  418,  138  Am. 
Rep.  687;  Wynehamer  v.  People,  13  N.  Y. 
384. 

If  the  promise  is  not  connected  with  an 
illegal  act,  and  is  founded  on  a  new  con- 
sideration, it  will  be  enforced. 

Armstrong  v.  Toler,  11  Wheat.  268,  6  L. 
ed.  471;  Ocean  Ins.  Co.  v.  Polleys,  13  Pet. 
164,  10  L.  ed.  108;  Boardman  v.  Merrimack 
Mut  F.  Ins.  Co.  8  Cush.  583;  Barron  v. 
Arnold,  16  R.  I.  22,  11  Atl.  299;  Booraem 
▼.  Crane,  103  Mass.  622 ;  Breck  v.  Adams,  3 
Gray,  569;  Anheuser-Busch  Brewing  Co.  v. 
Mason,  44  Minn.  318,9L.R.A.  506,  20  Am. 
St.  Rep.  580,  46  N.  W.  668;  Green  v.  Schoen- 
hofen  Brewinp  Co.  103  Iowa,  256,  72  N.  W. 
655;  Phenix  Ins.  Co.  v.  Clay,  101  Ga.  331, 
66  Am.  St.  Rep.  307,  28  S.  £.  854;  Insurance 
Co.  of  N.  A.  v.  Evans,  64  Kan.  770,  68  Pac. 
4123;  Patty  v.  City  Bank,  16  Tex.  Civ.  App. 
476,  41  S.  W.  177;  Petty  v.  Mutual  F.  Ins. 
Co.  Ill  Iowa,  360,  82  N.  W.  767. . 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  C.  A.  Hoover  Distilling  Company 
snade  whisky  for  about  three  years  and 
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placed  it  in  a  bonded  warehouse  at  Oska- 
loosa,  in  the  state  of  Iowa.  It  procured 
from  many  insurance  companies  policies  of 
insurance  against  fire  upon  it.  On  May  15, 
1908,  it  burned.  The  Hoover  Company 
brought  actions  on  the  policies;  fifteen  of 
these  actions  were  consolidated  and  tried 
together  in  the  court  below,  verdicts  and 
judgments  were  rendered  against  the  com- 
panies, and  thirteen  of  them  are  challenged 
by  the  writs  of  error  in  these  cases. 

The  first  reason  given  in  the  printed  ar- 
gument of  counsel  for  the  insurance  com- 
panies for  a  reversal  of  these  judgments  is 
that  the  contracts  of  insurance  were  against 
the  prohibition  policy  of  the  state  of  Iowa, 
and  were  not  actionable  because  the  whisky 
was  made  and  stored  in  that  state  and  was 
intended  for  sale  therein.  But  this  defense 
was  not  available  without  pleading  under 
Code  Iowa,  §  3029,  and  the  decisions  of  its 
courts  (Riech  v.  Bolch,  68  Iowa,  526,  527, 
27  N.  W.  507),  which,  under  the  act  of 
conformity,  govern  the  pleadings,  practice, 
and  proceedings  in  these  sctions  (Rev.  Stat. 
§  914,  U.  S.  Comp.  Stat.  1901,  p.  684),  and 
it  was  not  pleaded.  Moreover,  it  was  not 
presented  by  any  request  for  an  instruction, 
sustaining  it  at  the  close  of  all  the  evidence; 
but,  on  the  other  hand,  the  first  request 
made  by  the  defendants  after  the  trial  closed 
ignored  it,  and  asked  the  court  to  charge  the 
jury  that  the  plaintiff  in  each  of  these  cases 
was  entitled  to  recover  the  actual  cash  value 
of  the  whisky  burned,  not  exceeding  the  cost 
of  replacing  it  with  material  of  like  kind 
and  quality.  The  only  ruling  during  the 
trial  upon  this  defense  which  is  presented 
by  the  requisite  exception  and  assignment 
of  error  to  enable  us  to  consider  it  is  the 
refusal  of  the  court,  at  the  close  of  the 
plaintiff's  evidence,  to  grant  a  motion  to 
direct  a  verdict  in  favor  of  the  insurance 
companies.  But  the  defendants  waived  that 
objection  and  exception  by  their  subsequent 
introduction  of  evidence  on  the  merits  of 
the  case  in  their  own  behalf  (United  States 
Fidelity  &  Q.  Co.  v.  Woodson  County,  76 
C.  C.  A.  114,  146  Fed«  144,  160,  and  cases 
there  cited),  and  they  estojpped  themselves 
from  presenting  the  contention  they  now 
urge  to  defeat  the  judgments  by  their  re- 
quest of  the  court  at  the  close  of  the  trial 
to  instruct  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  cash  value  of  the 
whisky,  not  exceeding  the  cost  of  repla- 
cing it.  Parties  may  not  avail  themselves 
of  errors  which  they  have  themselves  com- 
mitted, or  which  they  have  induced  the 
referee  or  judge  who  tried  their  case  to 
make  (Walton  t.  Chicago,  St.  P.  M.  A;  0.  R. 
Co.  6  C.  C.  A.  223,  226,  12  U.  S.  App.  511, 
66  Fed.  1006,  1008;  National  Loan  k  In- 
vest. Co.  V.  Rockland  Co.  36  C«  C.  A.  370, 
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371,  94  Fed.  335,  336;  Chase  v.  Driver,  34 
C.  C.  A.  668,  674,  92  Fed.  780,  786). 

From  these  established  rules  of  practice 
counsel  endeavor  to  escape  on  the  ground 
that  the  manufacture  and  sale  of  whisky  is 
against  the  policy  of  the  state  of  Iowa, 
that  its  possession  is  prCHumptively  illegal 
(Sommer  v.  Cate,  22  Iowa,  585;  Walker  v. 
Shook,  49  Iowa,  264),  that  §  2423  of  the 
Code  of  Iowa  provides  that  no  action  shall 
be  maintained  for  the  recovery  of  possession 
of  any  intoxicating  liquor,  or  the  value 
thereof,  except  in  cases  where  persons  own- 
ing or  possessing  such  liquor  with  lawful 
intent  may  have  been  illegally  deprived  of 
the  same;  that  the  insurance  of  whisky 
aids  in  the  defiance  of  the  public  policy  of 
prohibition,  and  is,  therefore,  illegal,  and 
that  the  courts,  without  pleading,  objecticAi, 
or  exception,  ought  to  refuse  to  enforce  an 
illegal  contract  of  this  nature.  Notwith- 
standing the  prohibition  policy  of  the  state 
of  lowttj  its  laws  authorize  the  sale  and 
storage  for  sale  of  intoxicating  liquors  upon 
the  payment  of  specified  taxes,  upon  certain 
conditions  with  which  parties  often  com- 
ply, so  that  whisky  may  be  lawfully  kept, 
stored,  and  sold  in  that  state.  Iowa  Code, 
§§  2432,  2448.  Conceding,  however,  that  the 
general  policy  of  the  state  is  to  forbid  its 
manufacture  or  sale,  and  conceding  that  its 
]>osse8sion,  in  the  absence  of  proof  of  a  law- 
ful intent, — and  there  was  no  such  proof  in 
this  case, — ^was  evidence  of  an  illegal  pur- 
pose and  rendered  its  possession  unlawful, 
it  does  not  follow  that  its  insurance  against 
fire  was  either  illegal  or  violative  of  the 
prohibition  policy  of  the  state.  This  whisky 
was  stored  in  a  bonded  warehouse,  and  the 
insurance  of  it  against  fire  neither  violated 
nor  had  any  direct  tendency  to  violate  the 
policy  of  the  state  which  forbade  its  manu- 
facture and  sale.  While  the  whisky  re- 
mained stored,  it  could  be  neither  made  nor 
sold.  If  the  whisky  burned  it  could  not  be 
thereafter  sold,  and  neither  the  payment  nor 
the  contract  to  pay  its  value  in  the  event 
that  it  was  burned  could  make  its  manufac- 
ture, storage,  or  sale  after  the  burning  pos- 
sible. Even  if  these  contracts  of  insurance 
had  the  effect  to  make  the  business  of  the 
manufacture  and  sale  of  the  liquor  less 
hazardous,  and  in  that  way  to  encourage 
the  conduct  of  that  business,  nevertheless 
that  encouragement  was  not  the  chief  pur- 
pose or  direct  effect,  but  was  a  mere  incident 
of  the  indemnity  against  loss  by  fire  which 
the  policies  were  made  to  secure.  The  laws 
of  Iowa  contain  no  express  prohibition  of 
the  insurance  of  intoxicating  liquors  against 
fire,  its  supreme  court  had  sustained  a  con- 
tract for  such  insurance  (Erb  v.  Fidelity  Ins. 
Co.  99  Iowa,  727,  733,  69  N.  W.  261 ) .  there 
was  no  moral  turpitude  in  the  making  or 
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the   performing  of   this   contraety   and  ti 
mere  fact  that  an  agreement,  the  oon^Kt-:* 
tion  and  performance  of  which  are  Uv:.. 
incidentally  assists  one  in  evading  a  Imvv* 
a  public  policy,  is  no  bar   to   its  enforct 
ment    (Hanover   Nat.   Bank   v.    First  >'ti 
Bank,  48  C.  C.  A.  482,  486,  109   Fed.  Ai\. 
425;  Jefferson  v.  Burhans,  29  C.  C.  A.  4):. 
58   U.   S.  App.  586,  85   Fed.    949;    Kalv^ 
City  Hydraulic  Press  Brick  Co.  v.  Natiwi. 
Surety  Co.  93  C.  C.  A.  132,   136,   167  Fm 
496,  500).     And  it  is  no  defense  to  a  coi 
tract  that  has  been  performed  by  the  prom- 
isee,   that    the    promisor    knew     that    t^^ 
agreement  or  its  performance  might  aid  i^-^ 
promisee  to  violate  the  law  or  to  defy  tiy 
public  policy  of  the  state,  when  the  prami§:-r 
neither   combined   nor   conspired    with   tbf 
promisee    to    accomplish    that    result,    nor 
shared  in  the  benefits  of  such  a   violatk>£- 
Jenson  v.  Toltec  Ranch  Co.  98  C.   C.  A.  6C'. 
65,  66,  174  Fed.  86,  91,  92;  Wald's  Polloek. 
Contr.  3d  ed.  485;   Armstrong  t.  Toler.  11 
Wheat.  258,  273,  6  L.  ed.  468,  472;    Ann- 
strong  V.  American  Exch.  Nat.   Bank.   IV* 
U.  S.  433,  33  L.  ed.  747,  10  Sup.  Ct.  Re^ 
450 ;  Hanover  Nat.  Bank  v.  First  Nat.  Bank. 
48  C.  C.  A.  482,  109  Fed.  421 ;   Waterbnrr 
V.  McKinnon,  77  C.  C.  A.  294,  296,  146  F«i. 
737;    Ingraham    v.    National    Salt    Co.    G3 
C.  C.  A.  54,  59,  130  Fed.  676,  681;   Taylor 
V.  North  Star  Gold  Min.  Co.  79  Cal.  "riSo, 
287,   21    Pac.    753;    Illinois   Trust   &    Sav. 
Bank  v.  Pacific  R.  Co.  117  Cal.  332,  49  Pac 
197,  201;  Holman  v.  Johnson,  Cowp.  pt,  1.  p. 
341;    Faikney  v.   Reynous,   4   Burr,   2069; 
Pellecat  v.  Angell,  2  Crompt  M.  &  R.  311 ; 
Hodgson  V.  Temple,  5  Taunt.  181;   Marion 
Trust  Co.  V.  Crescent  Loan  &  Invest.  Co.  27 
Ind.  App.  451,  87  Am.  St.  Rep.  257,  61  N. 
£.   688,  691;    Wright  v.   Hughes,   119   Ind. 
324,  12  Am.  St.  Rep.  412,  21  N.  E.  907,  909; 
First  Nat.  Bank  v.  Dovetail  Body  &  Gear 
Co.  143  Ind.  550,  52  Am.  St.  Rep.  435,  40 
N.  E.  810,  812;    Tracy  v.  Talmage,   14  N. 
Y.  162,  67  Am.  Dec  132;  Thompson  v.  Lam- 
bert, 44  Iowa,  239,  245. 

The  provision  of  the  state  statute  which 
forbids  the  maintenance  of  any  action  for 
the  recovery  of  any  intoxicating  liquor  or 
its  value,  except  where  persons  owning  or 
possessing  it  with  lawful  intent  have  been 
illegally  deprived  of  it,  found  in  §  2423 
of  the  Code  of  Iowa,  was  not  intended  to 
apply  to,  and  does  not  affect,  suits  and  pro- 
ceedings in  the  Federal  courts.  A  state  is 
without  power  to  prohibit  or  condition  the 
exercise  by  citizens  of  different  states  of 
their  respective  rights  to  institute  and  de> 
fend  their  suits  in  the  national  courts,  and 
to  invoke  the  independent  judgment  of  these 
courts  upon  their  controversies  in  the  cases 
and  in  the  manner  prescribed  by  the  Con- 
stitution   and   laws  of  the   United    States, 
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which  are  the  supreme  law  of  the  land.  The 
jurisdiction  of  these  courts  was  not  granted 
by,  and  it  cannot  be  revoked,  annulled,  or 
impaired  by,  the  law  or  act  of  any  state. 
Payne  v.  Hook,  7  Wall.  425,  430,  19  L.  ed. 
260,  261;  Barber  Asphalt  Paving  Co.  v. 
Morris,  67  L.R.A.  761,  66  C.  C.  A.  65,  58, 
132  Fed.  945,  948;  Butler  Broa.  Shoe  Co.  v. 
United  States  Rubber  Co.  84  G.  C.  A.  167, 
156  Fed.  1,  and  the  cases  there  cited. 

The  policies  of  insurance  were  not  pro- 
hibited by  the  statutes  or  contrary  to  the 
public  policy  of  the  state  of  Iowa,  and  its 
laws  were  ineffective  to  forbid  the  mainte- 
nance of  actions  upon  them  in  the  national 
courts,  and  the  objection  to  the  judgments 
in  issue  on  these  grounds  cannot  be  sus- 
tained. 

The  policies  upon  which  these  judgments 
are  founded-  contain  this  clause:  "This 
company  shall  not  be  liable  beyond  the  ac- 
tual cash  value  of  the  property  covered  by 
this  policy  at  the  time  any  loss  or  damage 
occurs,  and  said  liability  shall  in  no  event 
exceed  what  it  would  cost  the  insured  to 
repair  or  replace  the  property  lost  or  dam- 
aged with  material  of  like  kind  and  qual- 
ity." 

There  was  evidence  that  the  whisky  de- 
stroyed was  branded  and  called  ''Hoover 
whisky,''  that  it  was  made  of  the  best  ma- 
terials, and  that  its  brand  and  reputation 
enhanced  its  value  at  Oskaloosa,  Iowa, 
where  it  was  burned,  above  that  of  other 
whisky  of  the  same  quality,  made  of  like 
materials,  and  made  it  more  readily  salable. 
Evidence  was  introduced  of  the  value  of 
whiskies  of  others  brands  of  like  quality; 
but  there  was  no  evidence  of  the  cost  of 
manufacturing  the  "Hoover  whisky,"  or  any 
others,  or  of  the  cost  of  the  materials  and 
labor  required  to  make  any  of  them. 

The  court  refused  to  charge  the  jury  that 
"under  the  provisions  of  the  several  policies 
sued  upon  in  the  several  actions  named, 
plaintiff  is  entitled  to  recover  the  actual 
value  of  the  entire  stock  of  the  whisky  con- 
sumed by  Are,  not  exceeding,  however,  what 
it  would  have  cost  the  plaintiff  to  replace 
the  same  by  material  of  like  kind  and  qual- 
ity." 

And  it  charged  them  that  "the  contract 
is  as  follows:  'This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  the 
property  covered  by  this  policy  at  the  time 
of  the  loss.'  That  means  the  actual  cash 
value  at  Oskaloosa,  Iowa.  The  actual  cash 
value  is  not  found  by  ascertaining  what  it 
co8t  to  make  it,  such  as  the  price  of  grain, 
the  interest  on  the  investment,  and  consid- 
«»riii|5  the  depreciation  of  machinery,  cost  of 
labor,  salaries,  etc.  The  actual  cash  value 
at  Oskaloosa  immediately  before  the  fire  is 
the  test.  .  .  •  Market  prices  for  liquors 
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made  elsewhere  are  in  evidence.  Such  evi- 
dence is  not  necessarily  controlling,  but  may 
or  may  not  be  used  by  you,  accordingly  as 
you  find  as  to  the  brand  and  reputation  of 
Hoover  whisky.  If  you  find  the  plaintiff's 
whisky,  known  as  'Hoover  whisky',  by  reason 
thereof,  and  by  reason  of  the  reputation 
thereof,  had  an  enhanced  value  over  and 
above  whisky  of  like  kind,  made  of  like  or 
nearly  like  percentages  of  grain  and  in- 
gredients and  ages,  and  that  by  reason  of  its 
quality,  and  by  reason  of  its  reputation, 
it  had  a  market  value,  and  such  market 
value  would  enable  it  to  be  sold  within  a 
reasonable  time,  then  you  may  consider  its 
name  and  reputation  together  with  the  evi- 
dence of  market  values  of  other  like  whis- 
kies, except  in  name.  If  you  find  that  its 
name  or  brand,  or  lack  of  brand,  did  not 
give  it  a  value  over  and  above  like  whiskies 
as  to  age  and  ingredients,  then  you  will  find 
a  value  from  the  market  prices  in  evidence 
as  to  such  other  like  whiskies  as  to  age  and 
ingredients  and  make.  The  value  of  the 
whisky  is  not  necessarily  the  price  asked  or 
demanded  by  plaintiff  at  Oskaloosa.  The 
evidence  that  some  saloon  keepers  and  drug- 
gists bought  the  Hoover  whisky  at  90  cents 
a  gallon  over  and  above  the  $1.10  govern- 
ment tax  would  not  of  itself  fix  or  show  a 
wholesale  market.  In  determining  the  value 
and  whether  there  was  a  wholesale  market, 
you  will  consider  the  age  and  ages  of  the 
whiskies,  the  brand  and  reputation,  if  any, 
and,  if  a  valuable  reputation,  the  demand 
therefor,  or  lack  of  demand,  and  the  amount 
of  sales,  and  all  other  facts  in  evidence. 

"The  policy  also  provides,  and  to  which 
I  call  your  attention,  that  the  value  you 
are  to  fix  in  your  verdict  shall  in  no  event 
exceed  what  it  would  cost  the  Hoover  Dis- 
tilling Company  to  replace  the  whiskies  de- 
stroyed of  like  kind  and  quality.  What  I 
have  just  said  as  to  value  is  pertinent  to 
this  recital  of  the  policy.  If  the  Hoover 
whisky  had  a  market,  as  hereinbefore  stat- 
ed, and  if  by  reason  of  its  brand  and 
reputation  could  not  be  replaced  by  and 
with  other  whiskies  of  like  quality,  then 
the  clause  just  noticed  is  no  defense  herein, 
and  you  will  not  consider  it,  but  alone  will 
consider  the  other  clause,  fixing  plaintiff's 
recovery  at  the  actual  cash  value  of  the 
whisky  destroyed  by  fire.  But  if  there  was 
no  market  as  defined,  or  if  the  brand,  or 
name,  or  reputation  did  not  enhance  the 
value,  then  your  verdict  as  to  amount  will 
not  exceed  what  it  would  cost  to  replace 
the  whiskies  with  other  whiskies  of  like 
kind  and  quality,  and  you  will  consider  the 
amount  of  whiskies  on  hand,  the  sales  that 
had  been  made,  the  sales  that  would  prob- 
ably be  made  within  a  reasonable  time,  the 
prices  obtained,  the  reputation  or  lack  of 
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reputation  plaintiff's  whiflkies  had,  the  value 
in  the  market  of  whiskies  made  or  sold 
elsewhere  of  like  ages  and  ingredients,  and 
all  facts  in  evidence,  and  arrive  at  the 
amount  that  the  case  demands  in  fairness." 

The  defendants  below  excepted  to  this 
charge  because  it  did  not  instruct  the  jury 
that  there  was  no  evidence  of  market  value 
or  wholesale  market  value  at  Oskaloosa, 
Iowa,  because  it  did  not  state  what 
constituted  a  market  value  at  that 
place,  because  it  did  not  tell  the  jurjrmen 
without  qualification  that,  in  any  event,  in 
ascertaining  the  actual  cash  value  of  the 
whisky,  they  should  consider  the  evidence 
tending  to  show  the  actual  market  value  of 
other  similar  whiskies,  not  only  in  Oska- 
looAa,  but  elsewhere,  because  it  directed  the 
Jury  to  take  into  consideration  whether  or 
not  the  name  or  brand  added  to  the  value 
of  the  liquor  destroyed,  and  because  it  told 
the  jury  that  they  should  not  consider  the 
cost  of  making  the  whisky. 

There  was  no  error  in  the  instruction  to 
the  jury  to  consider  and  determine  whether 
or  not  the  name  and  brand  of  the  plaintiff's 
whisky  enhanced  its  value  above  that  of 
other  like  whiskies,  because  there  was  sub- 
stantial evidence  that  it  did.  For  the  same 
reason  the  court's  qualification  of  its  in- 
struction that  the  jury  should  consider  the 
evidence  of  the  actual  market  value  of  simi- 
lar whiskies,  to  the  effect  that,  if  they 
found  that  the  name  or  brand  of  complain- 
ant's whisky  did  not  give  it  a  value  above 
that  of  other  whiskies  similar  to  it  in  age 
and  ingredients,  they  should  ascertain  its 
value  from  the  market  prices  of  such  other 
whiskies  in  evidence,  but  that,  if  they  found 
that  the  name  or  brand  of  this  whisky  gave 
it  a  greater  value  than  such  other  whiskies, 
they  might  consider  its  name  and  reputation 
together  with  the  evidence  of  the  market 
values  of  the  other  whiskies  in  finding  the 
value  of  the  whisky  burned,  was  so  clearly 
right  that  the  question  here  presented  is  not 
debatable. 

The  objection  to  the  charge  which  counsel 
urge  with  the  most  zeal  and  apparent  con- 
fidence, however,  is  that  the  court  failed  to 
instruct  the  jury  that  the  plaintiff  could 
not  recover  more  than  the  amount  it  would 
have  cost  that  corporation  to  have  replaced 
the  whisky  by  purchasing  the  malt,  the  rye, 
the  corn,  and  the  other  materials  of  a  kind 
and  quality  similar  to  those  from  which 
this  whisky  was  manufactured,  and  making 
a  like  product.  But  that  defense  was  not 
pleaded,  and  there  was  no  evidence  to  sus- 
tain it.  The  plaintiff  alleged  that  the  whis- 
ky burned  was  worth  $124,766.19,  and  the 
defendants  denied  that  it  was  worth  more 
than  $37,000,  but  they  made  no  allegation 
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of  the  cost  of  replacing  it.  On  this  Istoe  tlio 
case  went  to  trial.  After  the  plaintiff  had 
rested,  the  defendants  introduced  evide&w 
of  the  cost  of  the  rye,  the  com,  and  similar 
materials  requisite  to  manufaetore  a  similar 
whisky,  but  subsequently  withdrew  all  evi- 
dence of  this  character,  and  in  that  ttaia 
of  the  pleadings  and  proof  the  ease  went  to 
the  jury.  Under  the  polieies»  the  aetoal 
cash  value  of  the  property  at  the  tima  of  tlw 
fire  was  the  primary  basis  for  the  measure 
of  liability  of  the  companies.  The  provision 
that  this  liability  should  in  no  event  exceed 
the  cost  to  the  insured  of  replacing  the 
property  and  all  like  subordinate  provisions 
limiting  or  abating  the  primary  liability 
of  the  insurer  constituted  no  part  of  the 
insured's  cause  of  action  upon  a  breaeh  of 
the  contract.  They  are  inserted  in  the  pol- 
icy for  the  benefit  of  the  insurer,  and  they 
must  be  pleaded  by  the  latter  if  it  would 
diminish  or  limit  the  amount  of  the  recov- 
ery by  reason  of  them.  Farmers'  Bank  t. 
Manchester  Assur.  Co.  106  Mo.  App.  114,  80 
S.  W.  209,  302;  Port  Blakely  Mill  Co.  v. 
Hartford  F.  Ins.  Co.  50  Wash.  667,  07  Pae. 
781;  ^tna  Ins.  Co.  v.  McLead,  67  Kan.  05, 
57  Am.  St  Rep.  320,  45  Pac  73;  Sutherland 
V.  Standard  Life  k  Acci.  Ins.  Co.  87  Iowa, 
505,  508,  509,  54  K.  W.  453. 

Again,  the  measure,  under  this  clause  of 
the  policy,  of  the  liability  to  a  manufacturer 
for  the  burning  of  a  product  like  whisky, 
whose  manufacture  occupies  much  time  and 
whose  age  constantly  enhances  its  value, 
is  not  the  cost  of  the  raw  materials  for  and 
of  the  labor  requisite  to  make  new  whisky, 
but  it  is  the  cost  of  immediately  replacing 
that  product  in  the  most  inexpensive  way, 
by  purchase  or  otherwise,  with  a  similar 
product  of  like  kind  and  quality.  Frick  v. 
United  Firemen's  Ins.  Co.  218  Pa.  400,  67 
Atl.  743,  746;  Mitchell  v.  St  Paul  Qeimaa 
F.  Ins.  Co.,  92  Mich.  594,  62  N.  W.  1017, 
1019;  Hartford  F.  Ins.  Co.  v.  Cannon,  19 
Tex.  Civ.  App.  305,  46  S.  W.  861,  852; 
Phillips  V.  Home  Ins.  Co.  128  App.  Div.  521^ 
112  N.  Y.  Supp.  769,  770. 

Finally,  counsel  complain  of  the  charge 
because  it  did  not  limit  the  recovery  to  the 
amount  which  it  cost  the  plaintiff  below  to 
make  the  whisky,  and  thereby  permitted 
them  to  give  to  the  plaintiff  the  manufac- 
turer's profit,  and  because  the  court  did  nol 
instruct  them  that  there  was  no  evidence 
of  the  market  value  of  this  whisky  at  Oska- 
loosa,  and  failed  to  state  in  the  terms  of 
a  request  made  by  counsel  what  constituted 
the  market  value  of  the  product  at  that 
place.  But  there  was  no  evidence  what 
amount  the  manufacture  of  the  whisky  ecel 
the  plaintiff,  and  there  was  evidenes 
tending  to  show  its  cash  value  and  its  msr> 
I  ket  value  at  Oskaloosa.     The  court,  thers- 
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fore,  could  not  have  lawfully  limited  the 
plaintiff's  recovery  to  the  cost  of  the  man- 
ufacture of  the  whisky,  and  there  was  no 
evidence  that  the  cash  value  or  the  market 
value  included  a  profit  to  the  manufacturer. 
Moreover,  this  whisky  had  been  made  and 
placed  in  a  bonded  warehouse  during  a  pe- 
riod of  more  than  two  years.    There  were 
about  127,000  gallons  of  it.    Age  enhances 
the  cash  value  and  the  market  value  of  this 
article,  and  some  of  the  liquor  destroyed 
was  thirty  months  old,  while  the  remainder 
of  it  varied  in  age  from  thirty  months  to  a 
few  days.    Its  value  had  been  enhanced  be- 
yond its  cost  by  the  brand  and  reputation 
that  had  been  given  to  it.    Much  time  had 
been  required  to  make  it  and  much  to  age  it. 
Under    circumstances   of   this    nature,   the 
manufacturer  is  not  limited  to  a  recovery 
of  the  amount  it  would  cost  him  to  make 
and   age    a    like    product,    because    that 
would  not  be  the  actual  cash  value  of  the 
product  destroyed.    Where  the  product  in- 
sured has  changed  in  value  between  the  time 
of  its  manufacture  and  that  of  its  destruc- 
tion, and  where  much  time  is  required  to 
make  it,  the  manufacturer  is  not  limited  to 
the  cost  of  manufacture,  but  may  recover 
the  actual  cash  value  of  his  property  at  the 
time  of  the  fire,  whether  a  profit  or  a  loss 
results  to  him  from  the  application  of  that 
measure  of  damages.    Mitchell  v.  St.  Paul 
German  F.  Ins.  Co.  92  Mich.  694,  62  N.  W. 
1017;  Hartford  F.  Ins.  Co.  v.  Cannon,  19 
Tex.  Civ.  App.  306,  46  S.  W.  851. 

In  the  usual  course  of  business,  distillers 

do   not  sell   at  one   time   all   the  whiskies 

stored   in  their  warehouses,  but   they   sell 

the  older   and   retain  the  younger,  to  the 

end  that  its  increasing  age  may  enhance  its 

value.    Oskaloosa  had  a  population  of  about 

5,000  people.     The  plaintiff,  in  the  three 

years  before  the  fire,  sold  to  retail  dealers 

and   others   in   and    about  that  town    300 

barrels  of  its  whisky,  and  it  sold  very  little 

elsewhere.    The  tax  on  this  article  was  $1.10 

per  gallon,  and  the  plaintiff  sold  it  at  90 

cents  a  gallon  and  the  taX,  or  at  $2  per 

gallon,  tax  paid.     Several  retail  dealers  in 

liquors    in    Oskaloosa    testified    that    they 

bought  and  sold  this  whisky,  that  they  knew 

its  market  value  in  Oskaloosa,  that  its  value 

was  $2  per  gallon,  tax  paid,  that  its  actual 

cash  value  and  its  market  value  were  the 

same,  that  the  plaintiff  fixed  its  price  and 

they  bought,  and  the  whisky  was  in  demand, 

at  that  price,  and  that  it  sold  more  readily 

than  other  whiskies  of  like   quality.     The 

defendants    introduced    evidence    that    the 

market  value  of  other  whiskies  was  from 

29    cents   to   90   cents   a  gallon,   that  this 

value  depended  somewhat  upon  the  age  and 

the    brand   of   the   product,   and   that   the 

actual  cash  value  of  the  "Hoover  whisky*' 

31  Ii.RJ^.(N.S.) 


,  at  Oskaloosa  at  the  time  of  the  fire  was 
from  30  cents  to  60  cents  a  gallon.  And 
there  was  evidence  that  there  was  little, 
if  any,  purchase  or  sale  of  whisky  by 
jobbers  or  wholesalers  in  the  town  of  Oska- 
loosa. In  this  state  of  the  case,  the  de- 
fendants requested  the  court,  and  it  refused, 
to  charge  in  the  words  of  their  counsel 
what  constituted  the  market  value  of  the 
"Hoover  whisky."  But  the  uncontradicted 
evidence  was  that  the  actual  cash  value 
and  the  market  value  of  this  product  were 
the  same,  and  a  reading  of  the  charge  of  the 
court  has  convinced  us  that,  in  the  light 
of  this  fact,  the  court  instructed  the  jury 
to  consider,  in  finding  the  actual  cash 
value  of  the  article,  every  element  of  the 
evidence  pertinent  to  that  issue.  It  charged 
them  to  -consider  the  market  prices  of  liquors 
made  elsewhere,  the  effect  of  the  Hoover 
brand  and  reputation,  whether  or  not  the 
Hoover  whiskey  had  a  market  value  at 
which  it  could  be  sold  in  a.  reasonable  time, 
that  its  value  was  not  necessarily  the  price 
asked  for  it  by  the  plaintiff  at  Oskaloosa, 
that  the  purchase  of  it  by  some  saloon 
keepers  at  $2  a  gallon,  tax  paid,  would  not 
of  itself  fix -or  show  a  wholesale  market, 
but  that,  in  determining  whether  or  not 
there  was  such  a  market,  they  should  eon- 
sider  the  ages  of  the  whiskies,  their  brand 
and  reputation,  the  demand  therefor,  the 
amount  of  sales,  and  all  other  facts  in  evi- 
dence. In  view  of  these  instructions,  there 
was  no  error  in  this  part  of  the  charge, 
nor  was  there  in  the  refusal  to  submit  the 
requested  instructions.  Where  the  pertinent 
rules  for  the  determination  of  an  issue  are 
clearly  set  forth  in  the  general  charge  of 
the  court,  it  is  not  error  for  the  judge  to 
refuse  to  submit  them  in  the  words  of 
counsel.  Chicago  G.  W.  R.  Co.  v.  Roddy, 
66  C.  C.  A.  470,  476,  131  Fed.  712,  717; 
St  Louis,  I.  M.  k  S.  R.  Co.  v.  Leftwich,  64 
C.  C.  A.  1,  4,  117  Fed.  127,  130. 

It  is  assigned  as  error  that  the  court 
refused  to  instruct  the  jury  that  the  evi- 
dence (1)  failed  to  show  that  there  was  a 
wholesale  market  at  Oskaloosa,  but  this 
question  was  properly  submitted  to  the 
jury  under  the  charge  of  the  court  which 
has  been  reviewed,  and  (2)  that  the  court 
declined  to  charge  them  that  they  should 
disregard  the  opinion  of  any  witness  who 
based  his  opinion  solely  on  the  fact 
that  the  plaintiff  fixed  the  price  of  whisky 
at  $2  per  gallon,  and  the  whisky  was  sold 
to  dealers,  as  shown  in  the  evidence,  at  said 
price,  but  it  is  in  no  wise  certain  from 
the  evidence  that  any  witness  based  his 
opinion  solely  upon  these  facts  or  upon  these 
circumstances,  and  the  weight  or  effect  of 
such  an  opinion  was  for  the  jury,  and  not 
for  the  court.     The  opinions  of  these  wit- 
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nesses  constituted  admissible  evidence  tend- 
ing to  show  the  actual  cash  value  and  the 
market  value  of  the  property  destroyed, 
and  its  exclusion  from  the  jury  could  not 
have  been  sustained. 

There  was  no  error  in  the  trial  of  these 
cases,  9«nd  the  judgments  below  must  be 
affirmed* 


NORTH  CAROIilNA   SUPREME 
COURT. 

FRANK  R.  PERRY,  Appt., 

V. 

W.  R.  PERRY,  Exr.,  etc.,  of  S.  D.  Perry, 

Deceased. 

(153  N.  C.  266,  69  S.  E.  130.) 

liibel  «  Judicial  proceedings  -~  charge 
of  dishonesty. 

An  affidavit  in  defense  of  a  proceeding  to 
charge  an  executor  personally  with  costs 
for  defending  an  action,  which  charges  that 
the  testimony  of  plaintiff  upon  which  judg- 
ment in  his  favor  was  founded  was  false 
and  fraudulent,  and  that  the  cinim  was  un- 
just, dishonest,  and  unlawful,  is  absolutely 
privileged. 

(October   19,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  County 

granting  a  nonsuit  in  an  action  brought  to 

recover  damages  for  the  alleged  publication 

of  libel.     Affirmed. 
Messrs.  Holding,  Bnnn  A  Snow,  Ay- 
The  facts  are  stated  in  the  opinion. 
Mr.  D.  C.  Beckwlth  for  appellant. 

cock  A  ll'inston,  and  Peele  A  Maynard 

for  appellee. 

Clark.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant,  W.  R.  Perry,  was  executor 
of  S.  D.  Perry,  deceased.  The  present 
plaintiff,  Frank  Perry,  brought  an  action 
against  the  executor  to  recover  a  certain 
amount  which  he  claimed  to  be  due  him. 
At  the  first  trial  in  the  superior  court,  the 
jury  found  against  the  plaintiff.  A  new 
trial  was  granted  because  of  the  comment 
of  the  judge  upon  the  plaintiff^s  counsel. 
At  the  second  trial  the  jury  found  in  favor 


of  the  plaintiff,  and  this  judgment  was 
affirmed  by  the  supreme  court.  151  K.  C. 
741,  67  S.  E.  1133.  The  plaintiff,  Frank 
Perry,  then  sought  to  charge  the  executor 
personally  with  the  costs  of  said  litigation, 
and  at  the  October  term,  1908,  lodged  a  mo- 
tion to  this  effect,  supporting  it  by  an  af> 
fidavit  in  which  he  charged  the  executor 
with  bad  faith  in  defending  the  action.  In 
response  to  this  affidavit,  and  in  order  to 
show  his  good  faith  in  defending  said  ac- 
tion, the  executor  filed  an  affidavit  upon 
which  this  action  for  libel  is  brought. 
The  motion  was  denied,  and  the  exeeutor 
was  not  taxed  personally  with  the  costs. 

The  substance  of  the  paragraphs  in  afore- 
said affidavit  upon  which  the  plaintiff  re- 
lies as  ground  for  this  action  for  libel  is 
that  said  affidavit  styles  the  testimony  of 
plaintiff  in  the  action  referred  to  as  "false," 
"false  in  the  start  and  fraudulent  in  the 
manner  in  which  it  was  attempted  to  be 
established,''  and  that  plaintiff's  claim  was 
"essentially  unjust,  dishonest,  and  unlaw- 
ful." This  is  warm  language,  but  the  oc- 
casion was  privileged.  There  was  no  pub- 
lication of  this  language  by  the  defendant 
in  the  newspapers,  or  otherwise,  nor  else- 
where. It  was  used  only  on  the  motion  by 
the  plaintiff  to  tax  the  defendant,  executor, 
personally  with  the  costs,  and  the  judge  re- 
fused the  motion.  The  affidavit  was  there- 
fore "absolutely  privileged,"  and  an  action 
could  not  be  maintained,  even  though  the 
charges  were  shown  to  be  false  and  actual 
malice  proven.  Ramsey  v.  Cheek,  109  N.  C. 
270,  13  S.  E.  776;  26  Cyc.  Law  &  Proc  p. 
376. 

In  this  present  action  the  complaint  avers 
that  the  said  affidavit  of  the  defendant  is 
"false,  malicious,  and  defamatory;"  yet 
surely  the  defendant  cannot  sue  the  plain- 
tiff for  libel  in  so  alleging.  It  looks  very 
much  like  what  Pearson,  Ch.  J.,  styled  in 
one  of  his  opinions  as  "cross-firing  with 
small  shot." 

The  law  has  been  summed  up  and  stated 
with  full  citation  of  authorities  in  Nissen 
V.  Cramer,  104  N.  C.  674,  6  L.RA.  780,  10 
S.  E.  676,  and  Ramsey  v.  Cheek,  supra. 
This  case  falls  under  the  head  of  "abso- 
lutely privileged"  as  defined  in  Ramsey  t. 
CTheek,  supra. 

The  judgment  of  nonsuit  is  affirmed. 


Note.  ^No  other  case  has  been  found  in 
which  the  questioti  as  to  privilege  of  charges 
in  judicial  proceedings  of  fraud  as  to  mat- 
ters previously  adjudicated  appears  to  have 
been  raised. 

Upon  the  general  question  as  to  libel  by 
defamatory  words  in  pleading,  see  notes  to 
Randall   v.   Hamilton,   22   L.R.A.   649,   and 
Kemper  ▼.  Fort,  13  L.R.A.(N.S.)  820. 
31  L.R.A.(N.S.) 


As  to  privilege  of  witness  as  to  defams' 
tory  testimony  contained  in  affidavits  and 
depositions,  see  note  to  Cooper  v.  Phipps, 
22  L.R.A.  837. 

As  to  what  proceedings  In  conrt  the 
privilege  of  publication  attaches  to,  see  note 
to  Meriwether  v.  Publishers:  George  Knapp 
&  Co.  16  L.R.A.(N.S.)  963. 
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TOWN  OF  BRISTOL 

EDSON  B.  PALMER,  Appt, 
(83    Vt.    64,    74    Atl.    332.) 

lojunction  «  de  minimis. 

1.  The  rule  that  the  law  does  not  care  for 
trifles  does  not  apply  to  prevent  the  issu- 
ance of  an  injunction  against  the  mainte- 
nance of  a  dam  which  will  damage  a  pub- 
lic bridge  about  $25  per  year. 

Same  —  remedy  at  law. 

2.  There  is  no  adequate  remedy  at  law 
which  will  prevent  the  issuance  of  an  in- 
junction to  remove  a  dam  which  will  in- 
jure a  bridge  about  $25  a  year. 

Note,  -~  Doctrine  of  €}ontparative  injury 
in  suit  to  enjoin  nuisance, 

I.  Introductory,     881. 
II.  Preliminary  injunction,     881.  . 
m.  Distinction   between   preliminary   and 

final  injunction,    882. 
IV.  Final  injunction. 

a.  Doctrine    that    injunction    is    a 

matter  of  grace,     883. 

b.  Doctrine  that  injunction  is  dis- 

cretionary,    884. 
•.  Doctrine    that    injunction    is    a 
matter  of  right. 

1.  In  general,    888. 

2.  Where  it  is  doubtful  if  in- 

jury   is    a    nuisance,    892. 

3.  Where  injury  is  slight,  893. 

4.  Effect  .of  locality,      894. 

5.  Where  public  convenience  is 

involved,   895. 

6.  Bad    faith    of    complainant, 
897. 

7.  Laches  of  complainant,   897. 
T.  Conditional  injunction,  898. 

VI.  Statutory  provisions,   899. 
VII.  Conclusion,   899. 


I.  Introdtictory. 

In  considering  this  subject,  it  is  well  to 
remember  the  distinction  betwen  the  doc- 
trine of  comparative  injuries  when  consid- 
ered with  reference  ta  a  conceded  or  clearly 
established  nuisance  which  is  causing  ma- 
terial   and    substantial    injury    of    a    con- 
tinuous nature,  to  redress  which   the   law 
afTords  no  adequate  remedy,   and  a  slight 
or  trifling  injury.     In  the  former  case  the 
question  is  squarely  raised  as  to  whether, 
when  a  clear  right  is  invaded,  causing  sub- 
stantial and  material  injury  for  which  there 
is    no   adequate  remedy  at   law,  it  is  dis- 
cretionary with  a  court  of  equity  to  grant 
or  withhold  relief  as  the  injury  to  the  com- 
plainant from  the  nuisance  may   compare 
^vith  the  injury  to  the  defendant  by  the  is- 
suance   of    the    injunction.      On    the    other 
hand,    when   the   injury   is   of   a   slight  or 
trifling  character,  and  it  is  caused  by  the 
operation  of  a  lawful  business,  the  question 
Is  presented  as  to  whether,  under  such  eir- 
31   L.R.A.(N.S.)  56 


Same  —  comparative  equUlesr. 

3.  The  doctrine  of  comparative  equities 
will  not  prevent  the  issuance  of  an  injunc- 
tion against  the  wrongful  maintenance  of  a 
dam  to  the  injury  of  a  highway  bridge,  al- 
though its  removal  will  injure  its  owner  to 
the  extent  of  $3,000,  while  the  injury  to 
the  bridge  from  its  continuance  would  not 
amount  to  more  than  $25  a  year. 

Dam  —  injury  —  bridge  —  alteration  — 
maintenance. 

4.  One  who  has  wrongfully  constructed  a 
dam  to  the  injury  of  a  highway  bridge  will 
not  be  permitted  to  alter  the  bridge  so  that 
it  will  not  be  injured  by  the  dam,  and  there- 
by acquire  the  right  to  maintain  his  dam. 

(November  12,  1909.) 


cumstances,  a  case  is  made  for  equitable  in- 
terposition. In  this  connection,  however,  it 
should  be  observed  that,  in  the  use  of  the 
term  "slight  or  trifling  injury,''  it  is  meant 
an  injury  per  ae  of  that  character,  and  not 
slight  or  trifling  as  compared  with  the  in- 
jury which  would  result  to  the  defendant 
by  the  injunction.  If  the  injury  complained 
of  is  in  itself  trifling,  and  it  is  caused  by 
the  operation  of  a  lawful  business,  even 
though  a  nuisance,  e(|uitv  will  not  enjoin 
the  operation  thereof,  if  tnereby  great  harm 
is  done  the  defendant  or  the  public.  This 
result,  however,  is  reached  not  by  a  com- 
parison of  the  injuries,  but  by  the  applica- 
tion of  the  equitable  rule  that  equity  will 
not  redress  a  technical,  as  di8tin<:;;iii8'ic(l 
from  a  material,  wrong,  where  the  relief 
sought  is  oppressive.  It  does  not,  however, 
follow  from  this  that  if  the  injury  com- 
plained of  is  slight  or  trifling  as  compared 
with  the  injury  which  would  result  from 
granting  an  injunction,  equity  may  apply 
this  doctrine  and  deny  relief,  but  the  con- 
trary is  true,  providing  in  all  other  respects 
a  case  for  equitable  aid  by  way  of  injunc- 
tion is  established.  The  considerations 
which  may  affect  the  right  to  this  relief 
will  be  developed  in  the  note,  the  purpose 
of  this  introductory  being  merely  to  call 
attention  to  the  distinction  between  injuries 
of  the  different  characters  mentioned,  as 
affectinff  the  right  to  an  injunction  to  re- 
strain the  operation  of  a  lawful  business. 

II,  Preliminary  injunction. 

The  issuance  of  a  preliminary  injunction 
is  generally  for  the  purpose  either  of  pre- 
serving the  status  quo  until  a  final  hearing 
can  be  had,  or  of  protecting  or  preserving 
property  from  great  and  immediate  injury. 
Issuance  of  such  an  injunction  is  clearly 
discretionary,  and  before  permitting  it,  it 
is  the  duty  of  the  court  to  oalance  the  dam- 
age from  the  threatened  injury  to  com- 
plainant or  plaintiff  with  the  injury  likely 
to  result  to  defendant  from  the  issuance  of 
the  injunction.  Where  the  in  jury  to  the  de- 
fendant greatly  preponderates,  such  relief 
should  not  be  given,  at  least  until  after  a 
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APPEAL  by  defendant  from  a  decree  of 
the  CHianeery  Court  for  Addison  Coun- 
ty ordering  the  removal  of  a  certain  dam 
which  was  alleged  to  interfere  with  certain 
public  rights.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Ij.  Fish  and  James  B. 
D  oneway  for  appellant. 

Messrs.  Charles  I.  Button  and  William 
H.  Bliss,  for  appellee: 

Where  a  party  obtains  a  right  of  flow- 
age  under  the  milldam  act/  but  the  build- 
ing of  the  dam  overflows  and  obstructs  a 
highway,  he  has  no  right  to  proceed  there- 
with, as  the  purely  public  use  of  the  high- 
way is  paramount  to  the  quasi  public  pur- 
pose of  a  mill. 

Venard  v.  Cross,  8  Kan.  248;  Highway 


Comr.  y.  Martin,  88  Mich.  115,  50  N.  W. 
113. 

The  doctrine  of  comparative  interest  and 
injury  should  not  be  invoked. 

Tucker  v.  Howard,  128  Mass.  361 ;  Brande 
y.  Grace,  154  Mass.  210,  31  N.  £.  633; 
Ives  V.  Edison,  124  Mich.  402,  50  LJLA. 
134,  83  Am.  St.  Rep.  329,  83  N.  W.  120; 
Walters  v.  McElroy,  351  Pa.  549,  26  AtL 
125;  Davis  v.  Fuller,  12  Vt  191,  36  Am. 
Dec.  334;  Sullivan  v.  Jones  k  L.  Steel  Co. 
208  Pa.  540,  66  L.R.A.  712,  57  Atl.  1065; 
Royce  y.  Carpenter,  80  Vt  37,  66  Atl.  888. 

Haselton,  J.,   delivered  the  opinion  ol 

the  court: 

This  was  an  injunction  bill  with  a  pray- 
er for  damages  to  be  determined  on  an  ae- 


full  and  complete  hearing  on  the  pleadings 
and  proofs.  Sellers  v.  Parvis  k  W.  Co.  30 
Fed.  164;  Amelia  Mill.  Co.  v.  Tennessee 
Coal,  Iron,  &  R.  Co.  123  Fed.  811;  United 
States  V.  Luce,  141  Fed.  385;  United  States 
y.  Brown,  141  Fed.  423;  Coe  v.  Winnepisio- 
gee  Lake  Cotton  k  Woolen  Mfg.  Co.  37  N. 
H.  254;  Evans  v.  Reading  Chemical  Fer- 
tilizing Co.  160  Pa.  209,  28  Atl.  702;  Wil- 
ham  T.  Health,  1  L.  T.  N.  S.  267. 

Ill,  Distifiction    between    prelintinary 
and  final  Injunction, 

In  some  jurisdictions,  in  considering  the 
duty  of  the  court  to  balance  the  injury  be- 
tween the  parties  before  enjoining  or  abat- 
ing a  nuisance,  a  distinction  has  been  made* 
between  such  relief  when  sought  pendente 
lite  and  when  sought  upon  final  hearing, 
and  it  has  been  pointed  out  that  the  issuance 
of  an  injunction  pendente  lite  is  always  dis- 
cretionary, and  therefore  the  court  may 
properly  compare  the  injury  resulting  from 
the  issuance  of  the  injunction  with  that 
which  may  result  from  its  refusal;  but  that 
this  doctrine  does  not  apply  where,  upon 
hearing  on  pleadineq  and  proofs,  the  com- 
plainant has  clearly  established  the  erea- 
tion  and  maintenance  by  defendant  of  a 
nuisance  which  is  doing  him  a  substantial 
and  material  injury. 

The  distinction  between  a  preliminary 
injunction  and  a  final  injunction,  as  regards 
the  duty  of  the  court  to  weigh  the  injuries 
resulting  from  the  issuance  or  denial  there- 
of, is  made  in  United  States  v.  Luce.  141 
Fed.  385,  wherein  the  court  refused  to  con- 
sider the  question  of  injury  which  would 
result  to  the  defendants  by  restraining  the 
operation  of  fertilizer  works  after  a  hear- 
ing of  the  case  upon  the  merits.  The  rule 
was  asserted  that  the  doctrine  of  the  balance 
of  convenience  or  injury,  which  so  frequent- 
ly is  determinative  of  the  propriety  of 
granting  or  denying  a  preliminary  injunc- 
tion, has  no  application  to  decrees  after 
hearing  on  plenary  proofs  taken  in  due 
course.  To  the  same  effect  is  United  States 
y.  Brown,  141  Fed.  423. 

On  the  fu&me  subject  and  considering  the  ' 
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same  distinction,  the  court  in  Evans  v. 
Reading  Chemical  Fertilizing  Co.  160  Pa. 
209,  28  Atl.  702,  said  that  "so  far  as  the 
'balance  of  injury'  notion  refers  to  the  par- 
ties of  the  litigation,  ...  its  ligiti- 
mate  application  is  to  motions  for  pre- 
liminary injunctions,  not  to  final  decrees," 
and  added:  "Where  the  question  for  the 
consideration  of  the  court  is  as  to  the  pro- 
priety of  stopping  a  business  by  prelimi- 
nary injunctions,  upon  an  ex  parte  snowing, 
which  may  not  be  substantiated  by  far- 
ther examination  of  the  case  in  due  course, 
it  is  very  well  for  a  chancellor  to  take  into 
account  the  magnitude  of  the  defendant's  in- 
vestment, and  compare  it  with  the  character 
of  the  plaintifTs  alleged  injury,  and  if  the 
latter  appears  trifling  beside  that  which 
would  result  from  the  impairment  of  the 
former,  he  may  well  refuse  to  exercise  his 
power  until  more  fully  advised.  But  where, 
upon  final  hearing,  the  mind  of  the  chan- 
cellor is  satisfied  that  the  complainant's 
right  is  clear,  and  the  injury  sustained  by 
him  substantial,  so  that  his  claim  to  dam- 
ages at  law  is  indisputable,  and  where, 
moreover,  such  damages  could  not  give  him 
adequate  redress  except  by  an  endless  repe- 
tition of  suits,  a  refusal  of  an  injunction, 
upon  the  ground  that  plaintiff  cannot  suffer 
as  great  a  loss  from  the  continuance  of 
the  nuisance  as  defendant  would  from  its 
interdiction,  would  be  as  far  removed  from 
equity  as  can  be.  There  is  to  my  mind  no 
more  offensive  plea  than  that  by  which  one 
seeks  to  justify  an  act  injurious  to  his 
neighbor  on  the  ground  of  its  advantage  to 
himself." 

And  in  Coe  v.  Winnepisiogee  Lake  Cotton 
&  Woolen  Mfg.  Co.  37  N.  H.  254,  in  denying 
an  injunction  pendente  lite,  to  restrain  a 
threatened  nuisance,  the  court  reastmed 
that  if  the  defendants  should  be  restrained 
temporarily  from  proceeding  with  their 
work  and  from  using  their  dam  and  other 
appliances  for  the  beneficial  enjoyment  of 
their  water  power,  it  was  not  at  idl  im- 
probable that  serious  injury  might  thereby 
be  •  occasioned  them  for  which  they  would 
have  no  redress,  although  the  proceedings 
might  finally  terminate  in  heading  that,  in 


1909. 


BRISTOL  y.  PALMER. 


883 


counting.  The  case  was  heurd  in  the  court 
of  chancery  on  the  report  of  a  special  mas- 
ter, and  comes  here  on  an  appeal  from  a 
decree  in  favor  of  the  orator. 

The  New  Haven  river  nms  through 
the  town  of  BristoL  Across  it  is  a  cer- 
tain covered  bridge,  known  as  the  "low- 
er notch  bridge/'  that  is  part  of  a  pub- 
lic highway,  and  it  is  conceded  by  the 
defendant  that  the  highway,  including  the 
bridge,  was  legally  established  in  1860. 
At  the  point  in  question  the  bridge 
nms  practically  east  and  west,  and  the  riv- 
er runs  under  it  in  a  southerly  direction. 
Since  1850,  and  indeed  since  1842,  this 
bridge  has  been  maintained  at  all  times 
where  it  is  now,  except  that,  as  the  master 
states,  "the  west  end  may  have  swung  a 
foot    or    two    more  or    less  up  or    down 

maintaining  the  dam,  they  were  merely  ex- 
ercising their  legal  rights.  "This  considera- 
tion," the  court  said,  "is  no  otherwise  im- 
portant than  as  furnishing  ground  for  the 
exercise  of  great  caution  in  the  application 
of  a  remedy  for  one  party,  which  may  work 
an  equal  mischief  to  the  other." 

An  injunction  pendente  lite,  to  restrain 
the  operation  of  a  large  business,  ought  not 
to  be  issued  except  in  clear  cases  of  right; 
and  where,  on  the  pleadings  and  affidavits 
submitted,  it  is  impossible  to  say  with  cer- 
tainty that  the  operation  of  the  pumping 
station  and  water  system  complained  of  as 
a  nuisance  is  a  nuisance  at  all,  or,  if  a  nui- 
sance, one  of  which  the  complainant  has  a 
right  to  complain,   and  the  injury  which 
would  result  to  the  defendant  by  issuing 
an  injunction,  considered  in  relation  to  the 
damafires  which  the  complainant  may  suffer 
by  allowing  defendant's  operations  to  con- 
tinue pending  a  suit,  is  large,  an  injunc- 
tion pendente  lite  should  be  denied.    Amelia 
Mill.  Co.  V.  Tennessee  Coal,  Iron,  A;  R.  Go. 
123  Fed.  811. 

A  preliminary  injunction  to  restrain  the 
operation   of   a   fertilising   factory   on   the 
ground  that  it  is  a  nuisance  will  not  issue 
where  the  effect  thereof  would  be  simply  to 
stay  the  alleged  nuisance  during  the  pend- 
ency of  further  proceedings  to  establish  the 
rights  of  the  parties,  and  it  would  be  im- 
posing a  great  hardship  on  the  defendant 
to.  stop  its  business,  while  the  complainant 
would  derive  no  benefit  or  advantage  which 
would   compensate   for   the   certain   injury 
thereby  inflicted  on  the  defendant,  if,  after 
a    fuller  investigation,   relief   to  the   com- 
plainant should  be  denied.    Sellers  v.  Par- 
via  &  W.  Co.  30  Fed.  Ifi4. 

rr.  Final  itijunction* 

a.  l>octrlne  that  injunction  is  a  matter 

of  grace. 

The  issuance  of  a  final  injunction  to  re- 
strain or  abate  a  nuisance,  the  existence  of 
vrliich  is  clearly  established,  which  is  doing 
irreparable,  material,  and  substantial  in- 
jury to  another,  for  which  there  exists  no 
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stream."  In  1900  the  defendant  commenced 
to  build  a  dam  inunediately  under  the  south 
side  of  the  bridge.  The  work  was  under 
water  until  1903,  when  the  defendant  com- 
pleted the  building  of  the  dam,  and  when, 
for  the  first  time,  the  selectmen  of  Bristol 
learned  of  the  structure.  The  dam  was 
tied  to,  or  built  up,  against  each  abutment 
of  the  bridge.  The  height  of  the  dam  was 
4  or  6  feet  above  the  natural  level  of  the 
water.  When,  in  1903,  for  the  first  time, 
the  selectmen  learned  of  the  dam,  they 
went  to  the  place  and  ordered  employees  of 
the  defendant  whom  they  found  there  to 
stop  work  on  the  dam.  The  defendant  was 
informed  of  tliis  action,  and  subsequently 
the  selectmen  called  upon  the  defendant 
himself  and  told  him  that  he  had  no  right 

adequate  remedy  at  law,  is  a  matter  of 
right  to  the  injured  person,  and  does  not, 
and  should  not,  depend  upon  any  question 
of  grace. 

In  Campbell  v.  Seaman,  63  N.  T.  668,  20 
Am.  Rep.  567,  the  doctrine  was  asserted 
that  the  right  to  an  injunction  to  restrain 
a  nuisance  which  was  doing  substantial  and 
material  injury  to  another  is  just  as  fixed 
and  certain  as  the  right  to  enjoy  any  other 
provisional  remedy;  that  it  may  rightfully 
be  demanded  to  prevent  irreparable  injury, 
interminable  litigation,  and  a  multiplicity 
of  suits;  and  its  refusal  in  a  proper  case 
would  be  error  to  be  corrected  by  an  ap- 
pellate tribunal.  And  the  court  added :  "It 
IS  a  matter  of  grace  in  no  sense  except  that 
it  rests  in  the  sound  discretion  of  the  court, 
and  that  discretion  is  not  an  arbitrary  one. 
If  improperly  exercised  in  any  case,  either 
in  granting  or  refusing  it,  the  error  is  one 
to  be  corrected  on  appeal." 

And  in  Sullivan  v.  Jones  &,  L.  Steel  Co. 
208  Pa.  540,  66  L.R.A.  712,  57  Atl.  1065,  in 
denying  the  contention  that  the  doctrine 
of  comparative  injuries  applies  in  a  case 
of  substantial  and  material  injury  by  a 
nuisance  for  which  there  is  no  adequate 
remedy  at  law,  the  court  said :  "It  is  urged 
that  as  an  injunction  is  a  matter  of  grace, 
and  not  of  riffht,  and  more  injury  will  re- 
sult in  awarding  than  refusing  it,  it  ought 
not  to  go  out  in  this  case.  A  chancellor 
does  act  as  of  grace,  but  that  grace  some- 
times becomes  a  matter  of  right  to  the  suit- 
or in  his  court,  and  when  it  is  clear  that 
the  law  cannot  give  protection  and  relief, 
to  which  the  complainant  in  equity  is  ad- 
mittedly entitled,  the  chancellor  can  no 
more  withhold  his  grace  than  the  law  can 
deny  protection  and  relief,  if  able  to  give 
them.  This  is  too  often  overlooked  when  it 
is  said  that  in  equity  a  decree  is  of  grace, 
and  not  of  right,  as  a  judgment  at  law." 
Continuing  further  on  this  subject,  the  court 
with  approval  quoted  from  Walters  v.  Mc- 
Elroy,  151  Pa.  549,  25  Atl.  126  (an  action 
to  enjoin  repeated  trespass),  as  follows: 
"The  phrase  *of  grace,'  predicated  of  a  de- 
cree in  equity,  had  its  origin  in  an  age 
when  kings  dispensed  their  royal  favors  by 
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to  build  the  dam.  Tlio  defendant  claimed 
tliat  he  had  such  right,  basing  his  claim 
upon  grounds  which  will  hereinafter  be 
referred  to.  His  claimed  rights  the  select- 
men denied.  The  defendant  was  informed 
that  the  matter  had  been  placed  in  the 
liands  of  the  town  agent  for  investigation. 
The  mutter  ran  on  until  1905^  when  the 
town  employed  the  defeJidant  to  raise  the 
west  end  of  the  bridge  about  2  feet  and  to 
put  in  a  supporting  wing  wall.  At  this 
time  the  town  oflicers  and  the  defendant  had 
talk  about  the  dam,  but  no  permission  to 
niuintain  i't  was  given  the  defendant.  In 
August,  3000,  during  a  set'ere  freshet,  the 
wing  wall  at  the  south  end  of  the  west  \ 
abutment  went  out,  and  one  side  of  the 
traveled  portion  of  the  higliwuy  caved  in. 


In  the  following  September  the  bill  in  this 
case  was  brought.  With  reference  to  the 
dam  in  its  relation  to  the  bridge,  the  mas- 
ter re[X)rt8:  "As  this  dam  from  abutment 
to  abutment  under  the  bridge  must  have 
caused  the  water  to  rise  higher  upon  the 
abutments,  it  would  thereby  cause  the  wa- 
ter to  run  through  the  stones,  and  saturate 
and  percolate,  to  a  greater  or  less  extent,  in- 
to and  through  the  dry  earth  back  of  the 
abutment,  and  back  of  the  retaining  wall, 
and  necessarily  loosen  the  earth  and  con- 
tribute something  to  the  fall  of  the  retain- 
ing wall.  After  the  dam  was  built  under 
the  bridge,  the  sand  and  silt  accumulated 
somewhat  back  of  the  same,  and  filled  in 
and  around  and  against  the  footings  of 
the  abutment.     The  defendant  claims,  and 


tite  hands  of  their  chancellors;  but,  al- 
tliough  it  continues  to  be  repeated  occa- 
sionally, it  has  no  rightful  place  in  the 
jurisprudence  of  a  free  commonwealth,  and 
ought  to  be  relegated  to  the  age  in  which 
it  was  appropriate.  It  has  been  somewhere 
said  that  equity  has  its  laws  as  law  has 
its  equity.  This  is  but  another  form .  of 
saying  that  equitable  remedies  are  admin- 
istered in  accordance  with  rules  as  certain 
as  human  wisdom  can  devise,  leaving  their 
application  only  in  doubtful  cases  to  the 
discretion,  not  the  unmerited  favor  or  grace, 
of  the  chancellor.  Certainly  no  chancellor 
in  any  English-speaking  country  will  at 
this  day  admit  that  he  dispenses  favors  or 
refuses  rightful  demands,  or  deny  that, 
when  a  suitor  has  brought  his  cause  clearly 
within  the  rules  of  equity  jurisprudence, 
the  relief  he  asks  is  demandable  ex  dehito 
justiticr,  and  needs  not  to  be  implored  ex 
gratia." 

But  in  Richards's  Appeal.  57  Pa.  105,  98 
Am.  Dec.  202.  the  doctrine  is  asserted  that 
the  issuance  of  injunctions  to  restrain  a 
nuisance  is  a  matter  of  grace  with  the  court. 
On  this  point  it  is  said:  "An  error  seems 
somewhat  prevalent  in  portions,  at  least, 
of  this  commonwealth,  in  regard  to  proceed- 
ings in  equity  to  restraint  the  commission 
of  nuisances.  It  seems  to  be  supposed  that, 
as  at  law,  whenever  a  case  is  made  out  of 
wrongful  acts  on  the  one  side,  and  conse- 
quent injury  on  the  other,  a  decree  to  re- 
strain the  act  complained  of  must  as  cer- 
tainly follow  as  a  judgment  would  follow 
a  verdict  in  a  c«»mmon-law  court.  This  is 
a  mistake.  It  is  elementary  law  that  in 
equity  a  decree  is  never  of  right,  as  a  judg- 
ment at  law  is,  but  of  grace.  Hence  the 
chancellor  will  consider  whether  he  would 
not  do  a  greater  injury  by  enjoining  than 
would  result  from  refusing  and  leaving  the 
party  to  his  redress  at  the  hands  of  a  court 
and  jury." 

h*  Doctrine   that   Injunction  is   discre- 
tionary. 

In  some  jurisdictions,  although  the  ex- 
IsteTioe  of  a  nuisance  is  clearly  shown,  to- 
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gether  with  the  fact  that  substantial,  ma- 
terial, and  irreparable  injury  is  resulting 
and  will  result  therefrom,  for  which  there 
is  no  adequate  remedy  at  law,  yet  where 
this  injury  is  comparatively  small  when 
considered  with  reference  to  the  magnitude 
of  the  nuisance  causing  it,  and  the  result 
of  enjoining  or  abating  the  nuisance  is  the 
practical  destruction  of  a  business  of  much 
magnitude,  on  which  depends  the  prosper- 
ity and  welfare  of  thousands  of  people  or 
whole  sections  of  the  country,  the  court  has 
taken  these  facts  into  consideration,  and 
refused  to  enjoin  or  abate  the  nuisance,  the 
theory  being  that  issuance  of  injunctions 
in  such  cases  is  a  matter  of  grace  or  dis- 
cretion. Mountain  Copper  Co.  v.  United 
States,  73  C.  C.  A.  621,  142  Fed.  625;  Mc- 
Carthy V.  Bunker  Hill  &,  S.  Min.  &  Concen- 
trating Co.  92  C.  C.  A.  259,  164  Fed.  927: 
Bliss  V.  Anaconda  Copper  Min.  Co.  167 
Fed.  342;  Clifton  Iron  Co.  v.  Dve,  87  Ala, 
468,  6  So.  192;  Richards's  Appeal,  57  Pa. 
105,  98  Am.  Dec.  202;  Huckenstine's  Ap- 
peal, 70  Pa.  102,  10  Am.  Rep.  669.  (Com- 
pare with  Pennsylvania  cases,  infra.) 

In  Bliss  V.  Anaconda  Copper  Min.  Co.  167 
Fed.  342,  the  doctrine  of  comparative  in- 
jury was  applied,  and  because  the  injury, 
by  issuing  the  injunction,  to  the  defendant 
and  a  certain  locality,  would  be  greater 
than  the  injury  to  the  complainant  by  its 
refusal,  the  court  refused  to  restrain  the 
operation  of  a  copper  smelter,  although  it 
was  concededly  injuring  the  complainant 
and  other  farmers  by  the  fumes  from  the 
smelter  poisoning  grain,  grass,  and  vege- 
tables, and  in  many  instances  live  stock. 
In  this  case  it  appeared  that  there  was  dis- 
charged in  the  air  from  this  smelter  from 
10  to  30  tons  of  arsenic  a  dav,  besides  a 
large  amount  of  sulphur  in  various  forms 
to  the  amount  of  about  5,000,000  pounds  a 
day.  This  was  one  of  the  largest  smelter<i 
in  the  West,  and  the. owners  therof,  while 
admitting  the  injury,  defended  on  the 
ground  that,  considering  the  size  of  the 
smelter,  they  were  doing  as  little  injury 
as  possible,  and  that  some  of  the  methods 
resorted  to  by  smelters  to  minimize  the 
injury   thereby   occasioned   were   not  prac- 


1909. 


BRISTOL  ▼.  PALMER. 


88.1 


there  is  some  testimony  tending  to  show, 
that  this  dam  and  tlic  natural  sediment 
that  would  collect  at  the  bottom  would  brace 
and  support  these  two  abutments,  but  I  am 
inclined  to  the  opinion,  and  find,  that  these 
abutments  were  not  ninde  to  hold  water  in 
storage,  and  the  raising  of  the  body  of  the 
stream  by  this  dum  woiild  disturb  the  nat- 
ural flow  of  the  water  under  the  bridge,  and 
cause  it  to  set  back  upon  and  rise  up 
against  these  abutments  in  such  a  manner 
as  to  cause  additional  strain  upon  them 
over  what  the  strain  would  be  in  the  nat- 
ural flow  of  the  river.  In  addition  to  this, 
I  find  that  the  fall  of  the  water  over  the 
(lam  upon  the  unprotected  l)ed  of  the  stream 
below  has  wasiied  out  the  natural  bed  of 
the  stream,  making  a  considerable  hole  at 


the  foot  of  the  dam  near  the  west  abut- 
ment of  the  bridge,  and  near  the  foundation 
of  the  wing  wall  which  went  out;  and  1 
therefore  find  that  this  dam  adds  somewhat 
to  the  risk  of  maintaining  the  highway 
bridge  at  this  point.  If  the  abutments 
and  wing  walls  had  been  put  down  to  a 
solid  foundation,  or  had  been  laid  in  ce- 
ment, it  would  have  made  an  appreciable 
diflference,  and  would,  perhaps,  have  min- 
imized the  liability  of  injury  from  the  ef- 
fect of  the  dam,  but  even  then  I  am  unable 
to  escape  the  conviction  that  the  use  of  the 
abutment  as  a  wing  to  the  dam,  and  the 
change  of  the.  natural  flow  of  the  water 
and  its  collection  above  the  bridge,  and  the 
weight  of  the  water  upon  the  abutments, 
would  have  added  somewhat  to  the  burden 


ticable  in  that  smelter,  because  of  its  size. 
U  was  also  claimed  that  the  prosperity  of 
one  or  two  cities  and  a  considerable  min- 
ing country  depended  upon  the  operation 
(if  this  smelter,  and  it  could  not  be  operated 
anywhere  else  without  occasioning  as  much, 
if  not  more,  injury  than  was  occasioned  at 
its  present  location.  In  this  case,  therefore, 
the  question  was  clearly  presented  as  to 
whether  a  company  could,  by  the  expendi- 
ture of  immense  sums  of  money  in  the  con- 
8tnietion  of  an  immense  plant  employing  a 
considerable  amount  of  labor,  thereafter  de- 
pend upon  these  facts  as  a  defense  to  an 
action  to  abate  the  plant  as  a  nuisance, 
where  it  was  doing  considerable  injury  to 
third  persons,  but  which,  measured  in  dol- 
lars and  cents,  was  less  than  the  injuries 
that  would  result  in  enjoining  the  operation 
of  the  plant.  The  right  to  consider  these 
matters  was  claimed  by  the  court,  and  the 
doctrine  was  broadly  asserted  that  the  is- 
suance of  an  injunction  to  restrain  any 
injury  threatened  or  done  to  land  or  per- 
sonal rights  was  not  ex  dehito  juatiiia,  but 
the  grant  of  it  must  always  rest  in  sound 
discretion,  governed  by  the  nature  of  the 
case. 

This  was  also  the  doctrine  of  McCarthy 
V.  Bunker  Hill  k  S.  Min.  k  Concentrating 
Co,  92  C.  C.  A.  259,  164  Fed.  927,  which, 
npplj'ing  the  doctrine  of  comparative  in- 
jury, refused  an  injunction  to  restrain 
mines  from  dumping  their  tailings  into 
a  stream  where  they  were  carried  to 
farm  lands  below  in  times  of  overflow. 
Although  it  was  conceded  that  the  de- 
posit of  these  tailings  did  damage  to  farm 
lands  in  the  valleys  below,  the  extent 
of  the  damage,  however,  was  disputed,  as 
Avere  the  facts  upon  which  the  court,  in 
denying  the  injunction,  reasoned  that  the 
damage  to  the  lands  was  small  in  compari- 
son to  the  injury  which  would  result  from 
rompellin?  the  mines  to  cease  discharging 
their  tailings  where  they  would  be  washed 
down  to  the  lands  below  in  time  of  freshet, 
nince  to  do  so  would  compel  these  mines  to 
rease  operation,  thereby  injuriously  afTect- 
ing  a  large  number  of  employees  as  well 
as  the  prosperity  of  a  number  of  cities  and 
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towns.  On  this  point  the  court  observed: 
"The  case  itself  is,  like  all  such  cases  are, 
of  very  great  importance,  and  calls  for  the 
exercise  of  the  greatest  care  and  caution 
in  its  consideration  and  disposition,  lest  the 
weak  be  not  afforded  the  protection  to  which 
they  may  be  justly  entitled,  and  on  the 
other  hand  lest  the  strong  be  denied  their 
just  rights  acquired  in  the  pursuit  of  enter- 
prises not  only  lawful  in  themselves,  but 
sanctioned  and  encouraged  by  both  nation- 
al and  state  legislation,  and  redounding  to 
the  great  good  of  thousands  of  people  and 
to  the  country  as  a  whole."  The  rule  was 
further  asserted:  "To  an  injunction,  how- 
ever, even  on  final  hearing,  no  one  has  an 
absolute  and  unqualified  right.  Such  an 
application  appeals  to  the  conscience  of 
the  chancellor,  to  the  exercise  of  a  wise  and 
sound  discretion,  and  should  be  granted  or 
withheld  according  to  the  equities  of  the 
case  as  made  to  appear  by  the  record;  each 
case  must  be  considered  and  made  to  de- 
pend upon  its  own  particular  facts  and  cir- 
cumstances, in  the  consideration  and  de- 
termination of  which  the  general  rules  gov- 
erning courts  of  equity  are  to  be  borne  in 
mind  and  applied.  Among  those  rules  is 
the  well-established  one  that  an  appellate 
court  will  not  ordinarily  interfere  with  the 
action  of  the  trial  court  in  either  granting 
or  withholding  an  injunction,  in  cases  in 
which  the  evidence  is  substantially  con- 
flicting, and  especially  where  the  trial 
judge,  at  the  request  of  the  respective  par- 
ties, has  had  the  benefit  of  a  personal  in- 
spection of  the  premises.  Nor  should  an 
injunction  be  granted  in  any  case  where  it 
will  necessarily  operate  contrary  to  the  real 
justice  of  the  case.  Furthermore,  where,  a«" 
in  the  present  case,  it  is  sought  to  enjoin 
a  lawful  business,  the  court  should  give 
due  consideration  to  the  comparative  injury 
which  will  result  from  the  granting  or  re- 
fusal of  the  injunction  sought." 

The  same  court  in  Mountain  Copper  Co. 
V.  United  States,  73  C.  C.  A.  621,  142  Fed. 
625.  denied  to  the  United  State?  government 
an  injunction  restraining  the  operation  of 
smelters  near  government  land,  where  the 
injury  to  the  land  as  measured  in  money 
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resting  upon  the  abutments;  but  in  that 
case  the  risk  would  probably  have  been  very 
small." 

The  grounds  on  which  the  defendant 
claimed  and  claims  a  right  to  construct  a 
dam  at  the  bridge  will  now  be  considered. 
We  here  ^uote  from  the  master's  report  as 
follows:  "About  30  rods  below  the  bridge 
was  the  head  or  upper  end  of  an  island  in 
the  stream  which  extended  down  stream 
about  30  rods.  The  main  channel  of  the 
riyer  was  on  the  west  side  of  the  island. 
Opposite  the  lower  end  of  the  island,  on 
the  western  shore  of  the  stream,  is  the  site 
of  an  old  forge  property,  and  across  the 
main  channel  at  that  point  from  the  island 
^  to  the  western  shore,  there  was  a  dam  used 
in  connection  with  the  forge,  64  rods  down 


stream  from  the  lower  notch  bridge.  Just 
when  this  forge  was  built  I  think  the  evi- 
dence does  not  disclose,  but  it  was  operated 
for  a  good  mi^ny  years  down  to  about  186^ 
or  '63,  when  it  was  abandoned  and  left  to 
decay.  The  east  bank  of  the  stream  from 
the  bridge  or  highway  to  the  site  of  thtt 
old  forge  is  owned  by  the  defendant's  wife, 
and  occupied  by  the  defendant  and  wife  aa 
a  homestead.  The  defendant  claims  the  right 
to  raise  the  water  under  the  bridge  and 
flow  the  west  bank  by  virtue  of  a  deed,  in 
his  chain  of  title,  from  William  S.  Aboms 
to  Winter  H.  Holley,  executed  the  15th  day 
of  December,  1847."  The  scope  of  the  deed, 
which  the  master  above  refers  to,  appears 
from  the  second  part  of  the  description, 
which   is  this:      ''Meaning  hereby  to  con* 


was  small  as  compared  to  the  injury  which 
would  result  in  restraining  the  operation  of 
the  smelters. 

This  doctrine  also  receives  support  in 
Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  6  So. 
192,  wherein  the  court  refused  to  restrain 
a  mining  company  from  using  washers  and 
other  appliances  connected  with  its  smelt- 
ing furnace,  in  such  a  way  as  to  pollute  the 
waters  of  a  stream  which  thereafter  flowed 
through  the  complainant's  land  injuring 
the  same  by  deposits  of  dirt  and  refuse 
material.  The  rule  is  asserted  that  "it  is 
not  every  case  of  nuisance  or  continuing 
trespass,  which  a  court  of  equity  will  re- 
fltram  by  injunction.  In  determining  this 
question,  the  court  should  weigh  the  injury 
that  may  accrue  to  the  one  or  the  other 
party,  and  also  to  the  public,  by  granting 
or  refusing  the  injunction.  .  .  .  The 
court  will  take  notice  of  the  fact  that,  in 
the  development  of  the  mineral  interests 
of  this  state,  recently  made,  very  laree 
sums  of  money  have  been  invested.  Tne 
utilization  of  these  ores,  which  must  be 
washed  before  using,  necessitates,  in  some 
measure,  the  placing  of  sediment  where  it 
may  flow  into  streams  which  constitute  the 
natural  drainage  of  the  section  where  the 
ore  banks  are  situated.  This  must  cause 
a  deposit  of  sediment  on  the  lands  below; 
and  while  this  invasion  of  the  rights  of  the 
lower  riparian  owner  may  produce  injury, 
entitling  him  to  redress,  the  great  public 
interesto  and  benefits  to  flow  from  the  con- 
version of  these  ores  into  pig  metal  should 
not  be  lost  sight  of." 

One  of  the  cases  cited  and  relied  upon  in 
-McCarthy  v.  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  02  C.  C.  A.  259,  164  Fed.  927, 
and  Bliss  ▼.  Anaconda  Copper  Min.  Co.  167 
Fed.  342,  is  Georgia  v.  Tennessee  Copper  Co. 
206  U.  S.  230,  61  L.  ed.  1038,  27  Sup.  Ct. 
Rep.  618,  11  A.  &  E.  Ann.  Cas.  488,  where- 
in the  court  sustained  the  right  of  the  state 
of  Georgia  to  an  injunction  restraining 
the  operation  in  the  state  of  Tennessee,  but 
near  the  border  line  between  Tennesssee  and 
Georgia,  of  a  copper  smelter  from  which 
were  discharged  noxious  gases  injuring  for- 
ests, orchards,  and  crops  of  the  inhabitants 
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of  Georgia.  The  doctrine  of  comparative 
injury  was  dismissed  by  the  court,  by  say- 
ing that  it  was  for  the  state  of  Georgia  to 
determine  whether,  by  insisting  upon  re- 
straining the  operation  of  the  smelter,  she 
was  doing  more  harm  than  good,  and  the 
court  added  that  the  possible  disaster  to 
those  outside  of  the  state  by  the  closing  of 
the  smelter  must  be  accepted  as  a  conse- 
quence of  the  state  standing  upon  her  ex- 
treme rights.  In  disposing  of  the  case.  Jus- 
tice Holmes,  speaking  for  the  majority  of 
the  court,  said:  "It  is  a  fair  and  reason- 
able demand  on  the  part  of  a  sovereign  that 
the  air  over  its  territory  should  not  be  pol- 
luted on  a  great  scale  by  sulphurous  acid 
gas;  that  the  forests  on  its  mountains,  be 
they  better  or  worse,  and  whatever  domestic 
destruction  they  have  suffered,  should  not 
be  further  destroyed  or  threatened  by  the 
act  of  persons  beyond  its  control;  that  the 
crops  and  orchards  on  its  hills  should  not 
be  endangered  from  the  same  source.  If  any 
such  demand  is  to  be  enforced,  this  must 
be,  notwithstanding  the  hesitation  that  wc 
might  feel  if  the  suit  were  between  private 
parties,  and  the  doubt  whether,  for  the  in- 
juries which  they  might  be  suffering  to 
their  property,  they  should  not  be  left  to 
an  action  at  law."  It  is  this  language 
which  was  construed  in  the  McCarthy  and 
the  Bliss  Oases  as  sustaining  the  position 
taken  therein. 

Another  case  cited  and  relied  upon  as  sus- 
taining this  doctrine  is  Edwards  v.  Allouex 
Min.  Co.  38  Mich.  46,  31  Am.  Rep.  301,  7 
Mor.  Min.  Rep.  577,  wherein  the  court  re- 
fused to  restrain  the  operation  of  a  stamp- 
ing mill  at  the  instance  of  a  lower  riparian 
owner,  although  he  was  injured  thereby  by 
the  deposit  of  stamp  sand  in  a  stream  of 
water,  and  also  by  the  polluting  of  the 
waters  by  the  operation  of  the  mill.  The 
injunction  was  denied,  however,  on  the 
ground  that  the  injured  person  had  pur^ 
chased  the  land,  which  was  waste  land,  for 
the  purpose  of  making  a  claim  against  the 
defendant  and  compelling  it  to  pay  a  largs 
sum  of  money  to  secure  the  land,  rather 
than  to  have  the  plaintiff  enforce  what  he 
conceived  to  be  his  legal  right  of  enjoin* 
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f«7  th«  wlfcole  of  mj  interest  in  the  forge, 
oo&l  housefly  ore  houBes,  flume,  and  dam 
standing  on  said  land,  together  with  all  the 
interest  I  have  in  the  tools  and  implements 
belonging  to  said  forge,  with  the  privilege 
of  building  any  dam  or  bead  gate,  where 
the  upper  dam  now  stands,  and  may  raise 
all  the  pond  above  said  upper  dam  which 
Lb  necessary  for  the  forge,  and  may  have  the 
privilege  of  erecting  any  cross  dam  above 
the  upper  pond  which  may  be  neces- 
sary for  the  forge  below."  Of  the 
property  conveyed  by  Aborns  to  Holley  in 
1847,  Mrs.  Cornelia  Smith,  the  widow  of 
one  of  the  two  surviving  children  of  Hol- 
1^7}  gave  the  defendant  a  quitclaim  deed 
on  December  1,  1890.  Notwithstanding  the 
mention  of  an  upper  dam  in  the  deed  from 


ing  the  operation  of  the  mill.    The  general 
consideration  of  the  question  by  the  court 
is  adverse  to  the  cases  relying  upon  it  as 
supporting  the  proposition  that  equity  will 
not  g^ve  relief  where  the  injury  from  the 
issuance  of  the  injunction  greatly  exceeds 
the  benefit  to  be  derived  therefrom.    On  the 
general  subject,  the  court  said:      "If  one 
man    creates    intolerable    smells   near    his 
neighbor's    homestead,    or    by    excavations 
threatens  to  undermine  his  house,  or  cuts 
off  his  access  to  the  street  by  buildings  or 
ditches,  or  in  any  other  way  destroys  the 
comfortable,  peaceful,  and  quiet  occupation 
of  his  homestead,  he  injures  him  irrevoca- 
bly.   No  man  holds  the  comfort  of  his  home 
for  sale,  and  no  man  is  willing  to  accept  in 
lieu  of  it  an  award  of  damages.     If  equity 
eould  not  enjoin  such  a  nuisance,  the  writ 
ought  to  be  dispensed  with  altogether,  and 
the  doctrine  of  irreparable  mischief  might 
be  dismissed  as  'meaningless.     A  nuisance 
which  affects  one  in  his  l>usiness  is  less  in 
degree,   but  may   still   be   irreparable,   be- 
cause it  may  break  up  the  business,  destrov 
its   good  will,   and   inflict  damages   which 
are  incapable  of  measurement  because  the 
elements  of  reasonable  certainty  are  not  to 
be  obtained  for  their  computation.     Even 
in  the  case  of  unoccupied  land,  a  nuisance 
may  threaten  irreparable  injury,  where  it 
is  devoted  in  its  purchase  to  some  special 
use,  or  where  the  person  causing  the  nui- 
sance is  irresponsible,  and  in  some  other 
cases  which  need  not  here  be  specially  men- 
tioned," 

The  doctrine  that  equity  is  vested  with 
discretion  as  to  the  issuance  of  an  injunc- 
tion to  restrain  a  nuisance  which  is  cans- 
in|2^  another  a  material  injury  for  which  he 
has  no  adequate  remedy  at  law,  the  nui- 
sance being  continuous  in  its  nature,  re- 
ceives some  support  in  Richards's  Appeal, 
57  Pa.  105,  98  Am.  Dec.  202,  wherein  it 
was  applied  to  an  extensive  iron  works  in 
a  village,  which  emitted  smoke  rendering 
an  adjoining  owner's  residence  uncomforta- 
ble and  unwholesome,  and  injuring  and  dis 
coloring  fabrics  used  in  his  factory.  The 
court  said  that,  although  an  injury  might 
be  occasioned  the  plaintiff,  yet  it  did  not 
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Aborns  to  Holley,  the  master  is  unable  to 
find  that  there  was  a  dam  across  tlie 
river  further  up  stream  than  the  old  forge 
dam,  until  one  was  built  by  the  defendant, 
though  we  understand  one  of  the  master's 
findings  to  be,  in  substance,  that  there  was 
at  some  time  a  short  breakwater  from 
the  upper  end  of  the  island  to  the  east  bank 
of  the  stream,  the  purpose  of  which  was  to 
turn  all  the  water  of  the  stream  into  the 
main  channel  west  of  the  island.  It  was 
conceded  before  the  master  that  the  water 
impounded  by  the  old  forge  dam  never  set 
the  water  of  the  stream  back  as  far  as  the 
bridge.  At  the  time  when  the  widow  of 
one  of  Holley's  children  gave  her  quitclaim 
deed  to  the  defendant,  the  old  forge  prop- 
erty had  been  abandoned  for  some  twenty- 


follow  that  he  was  entitled  to  injunctive 
relief;  that  in  such  cases  the  question  as 
to  the  issuance  of  an  injunction  was  a  call 
for  the  exercise  of  a  reasonable  discretion 
on  the  part  of  the  court. 

The  doctrine  of  this  case  was  approved' 
and  applied  in  Huckenstine's  Appeal,  70 
Pa.  102,  10  Am.  Ren.  669,  wherein  the  court 
refused  to  enjoin  the  operation  of  a  brick- 
kiln, the  smoke  and  fumes  from  which  in- 
jured the  trees  and  plants  of  the  plaintiff, 
and  also  caused  discomfort  to  his  family. 
The  rule  was  here  asserted  that  the  chan- 
cellor will  consider  whether  he  would  not 
do  greater  injury  by  enjoining  than  would 
result  from  refusing  an  injunction  and 
leaving  the  party  to  his  redress  at  the  hands 
of  the  jury. 

These  Pennsylvania  eases,  however,  are 
distinguished  and  in  part  disapproved  in 
Sullivan  v.  Jones  &  L.  Steel  Co.  208  Pa. 
640,  66  L.R.A.  712,  57  Atl.  1066,  wherein 
will  be  found  a  very  able  discussion  of  the 
question.  This  was  an  action  to  restrain 
the  operation  in  a  city  of  blast  furnaces,  in 
such  a  way  as  to  cause  them  to  emit  large 
quantities  of  smoke  and  dust  injuring  and 
destroying  trees  and  shrubbery,  choking 
rain  conductors  upon  houses,  discoloring 
fabrics  and  paint,  injuring  carpets  and  cur- 
tains, as  well  as  garments,  the  dust  in  some 
instances  being  so  great  and  descending  in 
such  large  quantities  that  persons  were 
compelled  to  hoist  umbrellas  or  seek  refuge 
on  porches  and  in  houses  to  escape  there- 
from. The  defendant  had  operated  blast 
furnaces  for  some  time,  but  no  complaint 
had  been  made  in  reference  thereto  until 
they  had  been  greatly  enlarged.  The  de- 
fense was  made  that  the  injury  was  occa- 
sioned in  a  portion  of  the  city  devoted  to 
manufacturing,  and  that  to  restrain  the 
operation  of  these  furnaces  would  mean  an 
immense  loss  to  the  defendant  and  to  the 
public,  because  of  their  size  and  the  great 
^lumber  of  people  dependant  upon  their 
operation.  While  it  was  conceded  that, 
persons  living  in  a  city  must  expect  to, 
put  up  with  the  usual  and  ordinary 
smoke,  dust,  and  noise,  yet  this  rule  was 
said  not  to  apply  where  the  smoke  and  dust 
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seven  or  twenty-eight  years.  Counsel  dif- 
fer as  to  whether,  in  any  view  of  the  facts, 
the  right  to  dam  the  stream  at  or  near  the 
old  forge  dam  passed  to  the  defendant.  It 
is  claimed  on  the  part  of  the  defendant 
that  the  reference  to  the  forge  water  privi- 
lege in  the  deed  from  Aboms  to  Holley 
measured  the  ejctent  of  a  right  which  passed 
to  the  grantee,  and  which  continued  to  ex- 
ist after  the  forge  was  abandoned,  and 
which  passed  to  the  defendant  when  he  took 
his  deed  from  Mrs.  Smith.  It  is  claimed 
by  the  orator  that,  in  respect  to  a  water 
privilege,  whatever  right  Holley  had  ceased 
to  exist  when  the  forge  was  abandoned. 
But  the  question  of  who  is  right  in  this  re- 
gard is  not  material  in  this  case.  If  it 
is   to   be   assumed  that  the   defendant   is 


right,  and  that  Mrs.  SmithV  quiclaim  deed 
gave  the  defendant  all  the  right  that  Hol- 
ley ever  had,  the  most  the  defendant  can 
claim,  in  the  way  of  a  right  to  dam  the  riv- 
er in  this  vicinity,  is  a  right  to  build  m 
dam  somewhere  down  stream  from  the 
bridge,  and  to  maintain  such  dam  at  mich 
height  as  would  afford  a  water  privil^e 
at  the  site  of  the  old  forge  equal  to  thai 
once  used  or  needed  in  connection  with  th« 
old  forge  property;  and  it  sufficiently  ap- 
pears that  such  a  dam  would  not  set  the 
water  back  so  as  to  interfere  with  the  nat- 
ural flow  of  the  water  under  the  bridge, 
and  that  therefore  it  would  be  no  concern 
of  the  town  of  Bristol.  It  fully  appears 
that  the  dam  maintained  by  the  defendant 
under  the  bridge  is  unlawfully  maintained. 


was  of  an  unsual  degree,  and  to  such  an  ex- 
tent as  to  cause  the  damage  already  stated. 
As  to  the  principle  that  a  chancellor  will  re- 
fuse to  enjoin  when  greater  injury  will  re- 
sult from  granting  than  from  refusing  an 
injunction,  the  court  said:  ''It  is  enough 
to  observe 'that  it  has  no  application  where 
the  act  complained  of  is,  in  itself,  as  well 
as  in  its  incidents,  tortious.  In  such  case 
it  cannot  be  said  that  injury  would  result 
from  an  injunction,  for  no  man  can  com- 
plain that  he  is  injured  by  being  prevented 
from  doing  to  the  hurt  of  another  that 
which  he  has  no  right  to  do.  Nor  can  it 
make  the  slightest  difference  that  the  plain- 
tiff's '  property  is  of  insignificant  value  to 
him  as  compared  with  the  advantages  that 
would  accrue  to  the  defendants  from  its  oc- 
cupation. There  can  be  no  balancing  of  con- 
veniences when  such  balancing  involves  the 
preservation  of  an  established  right  though 
possessed  by  a  peasant  only  to  a  cottage 
as  his  home,  and  which  will  be  extinguished 
if  relief  is  not  granted  against  one  who 
would  destroy  it  in  artificially  using  his 
own  land."  (For  a  case  giving  the  same 
relief  under  very  similar  facts»  see  Crump 
V.  Lambert,  L.  R.  3  Eq.  409.) 

In  Pennsylvania  Lead  Co's  Appeal,  96 
Pa.  116,  42  Am.  Hep.  634,  11  Mor.  Min. 
Rep.  84,  a  lead  smelting  concern  was  en- 
joined from  operating  in  such  a  manner  as 
to  emit  noxious  and  poisonous  gases  which 
injured  and  destroyed  grass,  trees,  vege- 
tables, etc.,  in  that  vicinity.  Under  such 
circumstances,  said  the  court,  it  is  not  ai 
all  to  the  purpose  to  answer  that  the  de- 
fendant's works  were  erected  at  a  great 
outlay  of  capital,  and  that  they  are  im- 
portant to  the  public  at  large,  and  give  em- 
ployment to  many  men. 

And  in  Evans  v.  Reading  Chemical  Fer- 
tilizing Co.  160  Pa.  209,  28  Atl.  702,  the 
court,  in  referring  to  the  Richards  and 
Huckenstine  Cases,  said:  ''None  of  them, 
nor  all  of  them,  can  be  authority  for  the 
proposition  that  equity,  a  case  for  its  cog- 
nizance being  otherwise  made  out,  will  re- 
fuse to  protect  a  man  in  the  possession  and 
enioxTnent  of  his  property  because  that 
right  is  less  valuable  to  him  than  the  power 
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to  destroy  it  may  be  to  his  neighbor  or  to 
the  public.'* 

c.  Doctrine  that  injunction  is  a  maUer 

of  right, 

1.  In  general. 

Although  the  contrary  doctrine  is  some- 
times asserted,  it  is  established  by  the 
weight  of  authority  that  where  the  exist- 
ence of  a  nuisance  is  clearly  shown,  to- 
gether with  the  fact  that  it  is  causing  an- 
other material,  substantial,  and  irreparable 
injury  for  which  there  is  no  adequate  reme- 
dy at  law,  the  injured  person  is  primarily 
entitled,  as  a  matter  of  right,  to  the  isan- 
ance  of  an  injunction  enjoining  or  abating 
the  nuisance,  without  reference  to  the  com- 
parative benefits  conferred  thereby,  or  the 
comparative  injuries  resulting  therefrom; 
and  in  such  cases  the  issuance  of  the  in- 
junction is  not  discretionary  with  the  court. 
Woodruff  v.  North  Bloomfield  Gravel  Min. 
Co.  9  Sawy.  441,  18  Fed.  753;  Indianapolis 
Water  Co.  v.  American  Strawboard  Co.  67 
Fed.  1000;  McCleery  v.  Highland  Boy  Gold 
Min.  Co.  140  Fed.  951;  American  Smelting 
&  Ref.  Co.  V.  Godfrey,  89  C.  C.  A.  139,  1.^8 
Fed.  225,  14  A.  k  E.  Ann.  Cas.  8;  Arizona 
Copper  Co.  v.  Gillespie,  —  Ariz.  — ,  100 
Pac.  465;  Weimer  v.  Lowery.  11  Oak  104, 
4  Mor.  Min.  Rep.  643;  Wente  v.  Common- 
wealth Fuel  Co.  232  111.  526,  83  N.  E.  1049: 
Holsman  v.  Boiling  Spring  Bleaching  Co.  14 
N.  J.  Eq.  335;  Hennessy  v.  Carmony.  50  N. 
J.  Eq.  616,  25  Atl.  374;  Shaw  v.  Queen  Citv 
Forging  Co.  10  Ohio  S.  k  C.  P.  Dec.  107,  V 
Ohio  N.  P.  254;  Pennsylvania  Lead  Co's 
Appeal,  96  Pa.  116,  42  Am.  Hep.  534.  11 
Mor.  Min.  Bep.  84;  Evans  v.  Reading  Chem- 
ical Fertilizing  Co.  160  Pa.  209,28  Atl.  702; 
Sullivan  v.  Jones  &  L.  Steel  Co.  208  Pa. 
540,  66  L.B.A.  712,  57  Atl.  1065;  Broadbent 
V.  Imperial  Gas  Co.  7  De  G.  M.  ft  G.  436, 
affirmed  in  7  H.  L.  Cas.  600;  Cowper  v. 
Laidler  [1903]   2  Ch.  337. 

The  meaning  of  the  term  "discretion"  to 
be  exercised  by  a  court  in  the  issuance  of 
an  injunction  in  this  class  of  casef«  was  dis- 
cussed in  Hennessy  v.  Carmony,  50  N.  J.  Eq. 
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and  is  an  encroacliinent  upon  and  an  injury 
to  a  public  highway  which  the  town  of  Bris- 
tol  IS  iu  duty  bound  to  protect  and  main- 
tain. 

In  view  of  the  findings  of  the  master, 
the  conclusions  thus  far  reached  were  not 
much  contended  against  in  argument  in  this 
court.  But  it  was  urged  by  the  defendant 
that,  if  such  conclusions  should  be  reached, 
the  circumstances  of  the  case  are  such  that 
an  application  should  be  made  of  the  doc- 
trine of  comparative  equities.  Tliis  claim 
calls  for  the  mention  of  some  further  facts. 
In  1888  the  defendant  built  a  dam  across 
tlie  river  about  28  rods  below  the  bridge. 
Ke  claimed  to  do  this  under  an  agreement 
of  purchase  with  Mrs.  Smith  of  what  Kh.; 
afterwards  convoyed   to   him   by   her  quit- 


claim deed  of  1890,  before  referred  to.  The 
top  of  this  dam,  however,  was  a  few  inches 
lower  than  the  natural  level  of  the  water 
under  the  bridge.  Opposite  this  dam,  on 
the  east  side  of  the  river,  and  on  land  be- 
longing to  his  wife,  the  defendant  built  an 
ice  house.  He  entered  upon  the  ice  business, 
securing  his  ice  from  the  pond  formed  by 
this  dam  and  from  other  places  where  ac- 
cumulations of  ice  were  to  be  found.  With 
these  facilities  the  business  was  carried  en 
by  the  defendant  to  some  extent,  but  at  a 
disadvantage.  In  1898-09  the  defendant 
got  out  timber  for  the  dam  under  the 
bridge,  which  he  commenced  to  build  in 
1900,  and  practically  completed  in  1903. 
As  we  have  seen,  it  was  then  that  the  se- 
I  lectmen  first  knew  of  the  building  of  the 


616,  25  Atl.  374.  The  court  said:  "If  by 
'discretion'  is  here  meant  that  the  judge 
must  be  discreet,  and  must  act  with  discre- 
tion, and  discriminate,  and  take  into  con- 
sideration and  give  weight  to  each  circum- 
stance in  the  case  in  accordance  with  its 
actual  value  in  a  court  of  equity,"  then 
that  Amounted  to  just  what  he  was  re- 
quired to  do  in  every  case;  and  added: 
''But  if  the  word  discretion'  in  this  con- 
nection is  used  in  itn  secondary  sense,  and 
by  it  is  meant  that  the  chaneelllor  has  the 
liberty  and  power  of  acting,  in  finally  set- 
tling property  rights,  as  his  discretion,  with- 
out the  restraint  of  the  legal  and  equitable 
r«lo8  governinT  those  rights,  then  I  deny 
such  power.  It  seems  to  me  that  the  true 
scope  of  the  exercise  of  this  latter  sort  of 
discretion  in  the  judicial  field  is  found  in 
those  matters  which  affect  procedure  mere- 
ly, and  not  the  ultimate  right." 

In  American  Smelting  &  Ref.  Co.  v. 
Godfrey,  89  C.  C.  A.  130,  158  Fed.  225,  14 
A.  &  E.  Ann.  Cas.  8,  the  question  received 
able  consideration  at  the  hands  of  the  court, 
and  the  case  is  of  more  than  ordinary  im- 
portance because  of  the  fact  that  Justice 
Van  Devanter  sat  therein.  The  result 
reached  is  contrary  to  the  cases  supporting 
the  doctrine  that  the  issuance  of  an  in- 
junction is  discretionary  with  the  court,  and 
the  operation  of  a  smelter  was  enjoined  at 
the  instance  of  a  number  of  residents  near 
it  who  claimed  that  fumes  rising  there- 
from were  injurious  to  animal  and  vegetable 
life.  As  in  the  cases  already  considered, 
one  of  the  defenses  was  that  to  restrain 
the  operation  of  the  smelters  would  result 
in  serious  injury  owing  to  the  amount  in- 
vested therein,  and  that  hence,  even  though 
it  be  conceded  that  its  operation  is  a  nui- 
sance, the  complainants  should  be  remitted 
to  their  remedy  at  law.  In  denying  this 
contention,  the  court  said:  It  could  not 
take  into  consideration  the  fact  that  the 
.appellants'  business  is  lawful,  and  fur- 
nishes profitable  employment  for  man^  peo- 
f>le,  and  is  beneficial  to  the  community  at 
arge,  as  well  as  profitable  to  the  appellants, 
"who  had  invested  large  amounts  of  money 
in  the  erection  of  their  works*  if  the  business 
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,  is  carried  on  in  an  unlawful  manner,  so  as 
to  destroy  the  property  of  individual  land- 
owners in  the  vicinity,  or  seriously  impair 
or  injure  the  health  of  those  livine  upon 
their  own  land  in  the  vicinity  of  their 
works.  And  when  the  acts  of  the  de- 
fendants produce  this  result,  as  is  clearly 
shown  by  the  record  in  this  case,  the  court 
is  bound  to  protect  such  individual  rights, 
and  the  doctrine  was  asserted  that  the  fact 
''that  these  smelters  are  located  at  a  place 
where,  by  reason  of  its  relation  to  the  rail- 
roads and  mines,  is  most  convenient  for 
smelting  purposes,  does  not,  in  our  judg- 
ment, constitute  any  defense  to  a  bill  to 
evade  a  nuisance;  neither  can  the  courts 
take  into  consideration  the  fact  that  the 
business  is  conducted  in  a  proper  and  rea- 
sonable manner,  employing  the  latest  and 
best  devices  and  instrumentalities,  where  the 
evidence  shows,  as  in  this  case,  that,  when 
so  operated  and  conducted,  it  still  results 
in  very  great  damage  to,  if  not  the  total 
destruction  of,  complainant's  property,  and 
is  a  menace  to  health.  'The  rights  of  habi- 
tation are  superior  to  the  rigtits  of  trade, 
and  whenever  they  conflict,  the  rights  of 
trade  must  vield  to  the  primary  or  natural 
right.'"  (Citing  Wood,  Nuisances,  §  614- 
517  and  52.3.) 

The  question  was  also  ably  discussed  by 
Judge  Marshall  in  McCleery  ▼.  Highland 
Boy  Gold  Min.  Co.  140  Fed.  951,  wherein  the 
defendant,  a  smelting  company,  contended 
that  it  was  engaged  in  a  business  of  such  ex- 
tent, and  involving  such  a  large  capital,  as 
compared  to  the  value  of  the  right  plaintiffs 
sought  to  protect,  that  an  injunction  de- 
stroying the  defendant's  business  would  in- 
flict a  much  greater  injury  on  it  than  it 
would  benefit  the  plaintiffs.  The  court  said 
that,  stated  in  another  way,  the  contention 
was  that  one  wrongfully  invading  the  legal 
rights  of  his  neighbor  would  be  permitted  by 
a  court  of  equity  to  continue  the  wrong  in- 
definitely, on  condition  that  he  invests  suf- 
ficient capital  in  the  undertaking,  and  add- 
ed: "I  am  unable  to  accede  to  this  state- 
ment of  the  law.  If  correct,  the  property  of 
the  poor  is  held  by  uncertain  tenure,  and 
the  constitutional  provisions  forbidding  the 
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dam;  the  work  until  then  having  been  un- 
der water.  On  the  land  of  his  wife,  the  de- 
fendant built  a  reservoir  to  which  water  for 
the  purpose  of  making  ice  was  brought  from 
a  bulkhead  at  the  dam.  The  defendant  al- 
so built  another  ice  house,  and  put  in  ma- 
chinery for  cutting,  storing,  and  hauling 
ice  for  the  market.  This  business  he  has 
since  carried  on.  The  master  reports  that 
after  the  hearing  before  him  was  begun, 
some  time  in  December,  1007,  another 
freshet  carried  out  a  wing  wall  of  one  of 
the  abutments  of  the  bridge.  The  case  stand- 
ing as  it  did,  no  evidence  was  introduced  as 
to  the  specific  causes  of  this  washout.  In 
connection  with  other  things,  the  fact  is 
recited  that  in  1807  the  west  abutment  of 
the  bridge  was  carried  out  by  a  freshet.  In 


reciting  early  events,  events  that  occurred 
prior  to  the  laying  out  of  the  highway,  the 
master  says:  "It  is  probable  that  prior 
to  3830  the  highway  ran  along  the  wester- 
ly shore  of  this  river,  from  near  the  point 
of  location  of  the  present  bridge  northerly 
and  across  the  stream  somewhat  farther  up, 
and  that  about  this  time  in  a  severe  fresh^ 
the  highway  was  destroyed,  and  a  stringer 
bridge  was  built  at  the  site  of  the  present 
bridge."  This  probable  washout,  and  the 
washouts  of  1807  and  1007,  are  referred  to 
at  this  point  simply  for  the  bearing  they 
have  upon  the  question  of  the  protection 
which  this  bridge  requires.  The  master 
finds  that  the  removal  of  the  dam  under 
the  bridge  would  injure  the  defendant  about 
$3,000.     He  further  finds  that  the  damage 


taking  of  property  for  private  use  would  be 
of  no  avail.  As  a  substitute  it  would  be 
declared  that  private  property  is  held  on 
the  condition  tnat  it  may  be  taken  by  any 
person  who  can  make  a  more  profitable  use 
of  it,  provided  that  such  person  shall  be 
answerable  in  damage  to  the  former  owner 
for  his  injury.  In  a  state  of  society  the 
rights  of  the  individual  must  to  some  extent 
be  sacrificed  to  the  rights  of  the  social  body; 
but  this  does  not  warrant  the  forcible  tfjc- 
ing  of  property  from  a  man  of  small  means 
to  give  it  to  the  wealthy  man,  on  the  ground 
that  the  public  will  be  indirectly  advan- 
taged by  the  greater  activity  of  the  capi- 
talist. Public  policy,  I  think,  is  more  con- 
cerned in  the  protection  of  individual  rights 
than  in  the  profits  to  inure  to  individuals 
by  the  invasion  of  those  rights." 

In  Arizona  Copper  Co.  v.  Gillespie,  — 
Ariz.  — ,  100  Pac.  465,  mining  companies 
were  enjoined  from  depositing  in  a  river 
slime  and  tailings  which  were  carried  down 
to  farms  in  the  valley  to  the  injury  of  the 
crops.  The  contention  was  also  made  in 
this  case  that  the  injury  resulting  to  the 
complainant  from  the  deposit  of  these  tail- 
ings and  slime  was  small  as  compared  to 
the  great  injury  which  would  result  in  com- 
pelling the  mines  to  cease  operations,  which 
it  was  claimed  would  be  the  result  of  com- 
pelling them  to  cease  making  such  deposits 
in  the  stream.  In  denying  this  contention 
the  court  said:  ''To  withhold  relief  where 
irreparable  injury  is,  and  will  continue  to 
be,  suffered  by  persons  whose  financial  in- 
terests are  small  in  comparison  to  those 
who  wrong  them,  is  inconsistent  with  the 
spirit  of  our  jurisprudence  of  that  state," 
and  added:  "It  is  in  effect  saying  to  the 
wrongdoers,  'if  your  financial  interests  are 
larie  enough,  so  that  to  stop  you  will  cause 
you  great  loss,  you  are  at  liberty  to  invade 
the  rights  of  your  smaller  and  less  fortu- 
nate neighbors.'"  The  court  referred  to  the 
McCarthy  Case,  and  stated  that  it  followed 
the  doctrine  asserted  therein. 

The  question  also  received  able  considera- 
tion in  an  opinion  by  Judge  Sawyer  in 
Woodruff  v.  North  Bloomfield  Gravel  Min. 
Co.  0  Sawy.  441,  18  Fed.  753.  Here  the 
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operation  of  mines  by  the  hydraulic  water 
method  was  enjoined,  unless  same  could  be 
so  operated  as  to  prevent  discharging  the 
mining  debris  into  certain  streams,  there  to 
be  carried  to  the  lower  valleys,  to  the  in- 
jury of  the  inhabitants  thereof,  the  com- 
plainant being  one  of  the  inhabitants  and 
the  owner  of  land  injured.  The  defense 
was  also  made  in  this  case  that  to  enjoin 
the  operation  of  this  method  of  mining 
would  not  only  be  injurious  to  the  owners, 
but  also  to  tne  public  at  large.  On  this 
point,  the  court  said :  "A  great  deal  has  been 
said  about  the  comparative  public  impor- 
tance of  the  mining  interests,  and  also  the 
great  loss  and  inconvenience  to  these  de- 
fendants if  their  operations  should  be 
stopped  by  injunction.  But  these  are  con- 
siderations with  which  we  have  nothing  to 
do.  We  are  simply  to  determine  whether 
the  complainant's  rights  have  been  in- 
fringed, and,  if  so,  afford  him  such  relief 
as  the  law  entitles  him  to  receive,  whatever 
the  consequence  or  inconvenience  to  the 
wrongdoers  or  to  the  general  public  may  be. 
.  .  .  Of  course,  great  interests  should  not 
be  overthrowu  on  trifling  or  frivolous 
grounds,  as  where  the  maxim,  De  mintmis 
non  curat  lex,  is  applicable,  but  every  sub- 
stantial, material  right  of  person  or  prop- 
erty is  entitled  to  protection  against  all  the 
world.  It  is  by  protecting  the  most  hum- 
ble in  his  small  estate  against  the  encroach- 
ments of  large  capital  and  large  interests, 
that  the  poor  man  is  ultimately  enabled  to 
become  a  capitalist  himself.  If  the  smaller 
interest  must  yield  to  the  larger,  all  small 
property  rights,  and  all  smaller  and  less  im- 
portant enterprises,  industries,  and  pur- 
suits, would  sooner  or  later  be  absorbed  by 
the  large,  more  powerful  few;  and  their  de- 
velopment to  a  condition  of  great  value  and 
importance,  both  to  the  individual  and  the 
public,  would  be  arrested  in  its  incipiency." 
In  Shaw  v.  Queen  City  Forging  Ga  10 
Ohio  8.  &  C.  P.  Dec.  107,  7  Ohio  N.  P. 
254,  the  rule  is  asserted  that  it  is  not  the 
duty  of  the  court  to  balance  the  incon- 
veniences that  may  be  caused  to  the  several 
parties  by  the  issuance  or  withholding  of  an 
injunction,  if  a  substantial  legal  right  ft 
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to  tbe  town  by  reason  of  th«  washout  of 
1906,  which  led  to  the  bringing  of  this  bill, 
is  $225,  and  that,  to  quote,  "the  injury 
to  the  bridge  by  reason  of  the  maintenance 
of  the  dam  would  not  exceed  $25  a  year, 
and  that  the  damage  to  the  defendant,  if 
the  dam  were  to  be  removed,  would  be  rela- 
tively greater  and  disproportionate  to  the 
damage  to  the  town  if  the  dam  were  main- 
tained." 

That  there  are  cases  proper  for  the  ap- 
plication of  the  doctrine  of  comparatiye 
equities  has  been  recognized  by  this  court. 
In  Curtis  ▼.  Winslow,  38  Vt  600,  it  was 
held  that  one  who  had  bought  land  of  an- 
other with  notice  of  the  grantor's  inten- 
tion to  build  a  bam  near  by  on  adjoining 
land  could  not  equitably  complain  because 


the  grantor  built  and  maintained  a  bam  ac- 
cordingly. In  this  case  the  doctrine  of  com- 
parative equities  is  somewhat  considered. 
In  Ottaquechee  Woolen  06.  t.  Newton,  57 
Vt.  451,  the  court  refused  an  injunction 
against  defendants,  who  were  proceeding 
under  a  franchise  granted  by  the  state, 
and  neither  lost  nor  adjudged  forfeited. 
The  court  say  that  to  grant  the  injunction 
prayed  for  Would  be  indirectly  to  decree  a 
forfeiture  of  a  franchise,  and  that  such  a 
thing  a  court  of  chancery  will  not  do.  Oth- 
er reasons  for  withholding  the  injunction 
are  pointed  out,  and  the  matter  of  compara- 
tive equities  is  discussed.  What  is  said  on 
that  subject  is  reviewed  in  Royoe  ▼.  Car- 
penter, 80  Vt.  37,  66  Atl.  888,  where,  aft- 
er consideration,  the  doctrine  of  compara- 


invaded  by  the  unlawful  exercise  of  a  busi- 
ness lawful  in  itself,  the  smallness  of  the 
damage  on  the  one  side,  as  compared  with 
the  magnitude  of  the  injury  on  the  other, 
not  ordinarily  being  of  any  weight;  if  the 
right  and  its  violation  is  clear,  injunction 
will  issue  regardless  of  consequences. 

On  this  subject,  in  Wente  v.  Common- 
wealth Fuel  Co.  232  111.  526,  83  N.  £.  1049, 
in  enjoining  the  use  of  premises  for  a  coal 
yard  in  such  a  manner  as  to  cause  coal  dust 
constantly   to   accumulate   upon    adjoining 
premises,  the  court  said :    "If  the  existence  of 
a  private  right  and  the  violation  of  it  are 
clear,  it  is  no  defense  to  show  that  a  party 
has  been  to  great  expense  in  preparing  to 
violate  the  right.    The  law  does  not  under- 
take to  estimate  the  difference  between  the 
loss  that  would  be  sustained  by  the  party 
owning  the  thing  complained  of,  and  the 
damage  to  the  injured  party;  nor  to  grant 
or  withhold  relief  on  such  a  basis.    .    .    . 
If  a  business  is  offensive  to  such  a  degree  as 
to  materially  interfere  with  ordinary  physi- 
cal comfort,  measured  not  by  the  standard 
of    persons    of    delicate    sensibilities    and 
fastidious  habits,  but  by  the  habits  and  feel- 
ings of  ordinary  people,  and  the  damages 
are  of  a  nature  which  cannot  be  adequately 
compensated  for  in  an  action  at  law,  a  court 
of  equity  will  grant  an  injunction.    In  such 
a  case  the  court  will  not  balance  public  bene- 
fits or  public  inconvenience  against  individ- 
ual   right." 

The  doctrine  of  comparative  injury,   as 
nflfecting  the  right  to  an  injunction  where 
the  injury  occasioned  by  the  nuisance  com- 
plained of  is  substantial  and  material,  is 
also  denied  in  Broadbent  v.  Imperial  Gas 
Co.    7  De  G.  M.  ft  G.  436,  enjoining  the 
operation  of  large  smelters  in  such  a  man- 
ner as  to  injure  the  trees,  grass,  and  vege- 
tation  of  adjoining  landowners.     In   such 
a   case,  the  lord  chancellor  remarked:     **I 
cannot  enter  into  any  question  of  how  far 
it  might  be  convenient  for  the  public  that 
the    gas   manufacture  should  go   on,"  and 
added:    ''That  might  be  a  good  ground  for 
the  legislature  to  declare  that  the  company 
might  make   gas   if  they  indemnified   the 
plaintiff:  but  unless  the  company  had  such 
81  L.R.A.(K.S.) 


a  right,  I  think  the  present  is  not  a  case 
in  which  this  court  can  go  into  the  question 
of  convenience  or  inconvenience  and  say, 
where  a  party  is  substantially  damaged, 
that  he  can  only  be  compensated  by  bringing 
an  action  toties  quotiea.  That  would  be  a 
disgraceful  state  of  the  law;  and  I  quite 
agree  with  the  vice  chancellor  in  holding 
that  in  such  a  case  this  court  must  issue 
an  injunction,  whatever  may  be  the  conse- 
quences with  regard  to  the  lighting  of  the 
parishes  and  districts  which  this  company 
supplies  with  gas." 

In  Imperial  Gaslight  ft  Coke  Co.  v. 
Broadbent,  7  H.  L.  Cas.  600,  Lord  Kings- 
down  thus  stated  the  rule:  "If  a  plaintiff 
applies  of  an  injunction  to  restrain  a  vio- 
lation of  a  common-law  right,  if  either  the 
existence  of  the  riffht  or  the  fact  of  its 
violation  be  disputed,  he  must  establish  that 
right  at  law;  but  when  he  has  established 
his  riffht  at  law,  I  apprehend  that,  unless 
there  be  something  special  in  the  case,  he 
is  entitled  as  of  course  to  an  injunction  to 
prevent  the  recurrence  of  that  violation." 

And  in  Hennessy  v.  Carmony,  50  N.  J.  Eq. 
616,  25  Atl.  374,  the  court  said  that  the 
insignificance  of  the  injury  cannot  be  taken 
into  account,  if  appreciable  and  such  a«i 
would  clearly  entitled  the  injured  person  to 
damages  at  law,  and  added :  "After  a  court 
of  equity  has  entertained  a  bill,  and  .  .  . 
tried  the  questions  of  fact  involved,  and  set- 
tled the  legal  right  in  favor  of  the  com- 
plainant, it  certainly  would  be  a  result 
much  to  be  depreciated,  if,  at  such  a  stage 
of  the  controversy,  it  was  the  law  that  the 
chancellor  were  required  to  say  to  such  a 
complainant,  'Your  right  is  clear;  if  you 
sue  at  law  you  must  inevitably  recover,  and 
after  several  recoveries,  it  then  will  be  the 
duty  of  this  court,  on  the  ground  of  avoid- 
ing a  multiplicity  of  suits,  to  enjoin  the 
continuance  of  this  nuisance ;  still  you  must 
go  through  the  form  of  bringing  such  suits, 
before  this  court  of  equity  can  or  will  in- 
terfere.' " 

Where  a  nuisance  amounts  to  a  trespass 
upon  the  private  property  of  another,  the 
fact  that  the  guilty  party  committed  and 
maintained  the  nuisance  in  the  construotion 
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tive  equitieB  is  held  to  have  no  application 
in  that  case. 

It  is  clear  from  the  report  that  the  con- 
tinuance of  the  dam  in  question  here  must 
occasion  a  continuous  sei'ies  of  injuries  to 
the  highway  bridge;  that  the  doctrine  that 
the  law  does  not  care  for  trifles  does  not 
apply;  that  the  orator  is  without  adequate 
remedy  at  law;  and  that  an  injunction 
should  issue,  unless  the  doctrine  of  com- 
parative equities  invoked  by  the  defendant 
ought  to  be  applied. 

Considerable  hesitation  in  respect  to  the 
process  of  injunction  is  shown  when  it  is 
sought  to  forbid  a  person  the  use  of  his 
own  property  in  the  prosecution  of  a  law- 
ful industry  in  a  careful  manner,  on  the 
ground  that  such  use  is  nerertheless  a  nui- 


sance to  another.  So  much  noise  and 
smoke  and  grime  necessarily  attend  the 
prosecution  of  many  important  indastries 
that,  not  only  must  the  question  of  what  in 
such  circumstances  constitute  a  nuisance 
be  determined  with  caution,  but  also  with 
like  care  must  be  determined  the  question 
of  what  remedy  shall  be  afforded  for  an  in- 
cidental injury.  In  Ripon  v.  Hobart,  1 
Cooper,  Siil.  Cas.  333,  Chancellor  Brougham 
well  speaks  of  ''the  great  fitness  of  pausing 
much  before  we  interrupt  men  in  those 
modes  of  enjoying  or  improving  their  prop- 
erty which  are  prima  facie  harmless  or  even 
praisewortl^y."  Richards's  Appeal,  57  Pa. 
105,  98  Ani.  Dec.  202,  is  illustrative.  But 
the  present  icase  has  been  stated  with  suf- 
ficient  fullness  to  make  it  apparent  that 


and  operation  of  work  requiring  muclipe- 
cuniary  expenditure  is  no  justification.  Wei- 
nier  v.  Lowery,  11  Cal.  104,  4  Mor.  Min. 
Rep.  543. 

The  fact  that  it  will  cost  a  large  sum 
of  money  to  move  a  cotton  gin  which,  in  its 
present  location,  is  a  nuisance,  is  no  defense 
to  an  action  to  enjoin  the  operation  there- 
of. Faulkenburv  v.  Wells,  28  Tex.  Civ. 
App.  621,  68  S.  W.  327. 

Where  material  injury  is  being  done  an 
adjoining  owner  by  the  operation  of  a  brick- 
kiln which  might  easily  be  operated  at  a 
greater  distance  fr<Hn  the  boundary  line, 
thereby  reducing  or  preventing  the  injury 
complained  of,  the  operation  in  the  manner 
complained  of  will  be  enjoined  as  a  nui- 
6ii»"»e.     Beardmore  v.  Tredwell,  3  Giff.  683. 

The  operation  of  a  brickkiln  which  gen- 
erated noxious  gases,  which  occasionally 
escaped  and  were  carried  over  to  an  adjoin- 
inqr  owner's  land,  injuring  his  plants  and 
foliage  to  a  limited  extent,  was  restrained 
in  Campbell  v.  Seaman,  63  N.  Y.  568,  20 
Am.  Rep.  667.  In  this  case  the  injured 
lands  consisted  of  a  very  expensive  residence 
and  surrounding  grounds.  The  court  said: 
*''lhe  fact  that  the  nuisance  was  not  con- 
tinual, and  the  injury  only  occasional,  fur- 
nished no  answer  to  the  claim  for  injunc- 
tion." 

Compare  with  Bentley  v.  Empire  Portland 
Cement  Co.  48  Misc.  457,  96  N.  Y.  Supp. 
831,  wherein  the  court  refused  to  restrain 
the  operation  of  a  large  cement  factory  from 
w*hich  ashes  and  smoke  were  occasion  a  11  v 
blown  upon  the  premises  of  another,  in- 
juring the  property  to  a  limited  extent, 
and  also  the  health  of  the  parties.  The  in- 
junction was  refused  on  the  ground  that  the 
injury  from  tiie  issuance  of  the  injunction 
would  be  much  greater  th.an  the  benefit  to 
the  plaintiff  therefrom.  The  rule  was  as- 
serted that  a  permanent  injunction  would 
be  refused  where  to  grant  it  would  do  great 
damage  to  one  party,  and  give  comparative- 
Iv  small  relief  to  the  other. 

2,  Where  it  is  doubtful  if  injury  is  a 

nuisance. 

Where  it  is  sought  to  enjoin  or  abate  a 
lawful  business,  on  the  ground  that  it  is 
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causing  an  injury  amounting  to  a  nuisance, 
and  it  is  not  clear  that  the  business  com- 
plained of  is  causing  or  will  cause  m  nui- 
sance, and  to  abate  it  would  do  great  in- 
jury to  the  defendant,  a  court  of  equity 
will  refuse  to  act  until  the  plaintiff  has 
established  in  a  court  of  law  the  existence 
of  the  nuisance.  Parker  v.  Winnipisiogee 
Lake  Cotton  k  Woollen  Co.  2  Black,  54o. 
17  L.  ed.  333;  Demarest  v.  Hardham,  34 
N.  J.  Eq.  469;  Jones  v.  Neward,  11  N.  J. 
Eq.  452;  Lassater  v.  Garrett,  4  Boxt.  368; 
Robinson  v.  Dale,  —  Tex.  Civ.  App.  — . 
131  S.  W.  308;  Powell  v.  Bentley  k 
G.  Furniture  Co.  34  W.  Va.  804,  12  L.R.A. 
54,  12  S.  E.  1085;  Salvin  v.  North  Bran- 
cepeth  Coal  Co.  L.  R.  9  Ch.  705:  Atty.  Gen. 
v.  Sheffield  Gas  Consumers'  Co.  4  De  G.  M.  k 
G.  304,  19  Eng.  Rul.  Cas.  273;  Broadbent 
V.  Imperial  Gas  Co.  7  De  G.  M.  k  G.  436; 
Wood  V.  Sutcliffe,  2  Sim.  N.  S.  163. 

In  Parker  v.  Winnipisiogee  Lake  Cotton 
k  Woollen  Co.  2  Black,  545.  17  L.  ed.  333. 
the  court  remarked  that  since  an  early  time 
the  courts  of  equity  have  exercised  concur- 
rent jurisdiction  in  cases  of  nuisance;  that 
to  be  entitled  to  an  injunction  restraining  a 
nuisance  without  a  trial  at  law,  the  com- 
plainant must  show  a  strong  prima  facie 
case  of  right.  It  must  be  made  to  appear 
that  no  adequate  compensation  can  be  made 
in  damages;  that  delay  itself  would  be 
wrong.  It  must  be  a  strong,  imperious 
necessity,  and  if  the  evidence  is  conflicting 
and  the  injury  doubtful,  an  injunction  will 
not  issue.  This  language  was  used  in  a 
case  where  the  complainant  sought  to  enjoin 
a  diversion  of  water,  but  did  not  allege  dan- 
ger of  irreparable  injury  to  him  thereby,  or 
that  to  obtain  his  rights  it  would  be  neces- 
sary to  engage  in  protracted  litigation,  or  a 
multiplicity  of  suits*  and  hence  the  showing 
was  held  insufficient. 

And  in  Demarest  v.  Hardham.  34  X.  J. 
Eq.  469,  in  restraining  the  operation  of  a 
printing  and  bookbinding  business,  in  such 
a  way  as  to  cause  the  plaintiffs'  building  to 
vibrate  and  shake,  the  court,  after  calling 
attention  to  the  fact  that  defendant's  busi- 
ness was  a  lawful  one,  and  not  necessarily  or 
inherently  noxious,  offensive,  or  injurious, 
said:      "It    should    not,    therefore,   be   en- 
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many  consideratioiiB  which  might  arise  in 
cases  of  the  class  just  referred  to  have  little 
or  no  force  liere.  Our  inquiry  runs  only  to 
the  case  of  an  invasion  of  one  of  those  pub- 
lic rights  which  is  most  jealously  to  be 
guarded,  and  we  have  to  consider  the  man- 
ner of  its  invasion.  The  highway  and  the 
bridge  were  at  all  times  notice  to  the  de- 
fendant of  the  public  easement  which  has 
been  established  in  this  case.  Wright  v. 
Doniphan,  109  Mo.  601,  70  8.  W.  146.  When 
in  1888,  the  defendant  erected  a  .dam,  he 
built  it  so  far  down  stream  that  the  natu- 
ral flow  of  the  water  under  the  bridge  was 
not  obstructed.  When,  from  1900  to  1903, 
he  began  and  carried  forward  the  erection 
of  the  dam  under  the  bridge,  he  asserted  a 
claim  which  as  he  was  bound  to  know  di- 

joined  except  under  a  stern  necessity.  The 
complainants  ask  that  it  be  absolutely  in- 
terdicted, their  prayer  being  that  the  de- 
fendant be  restrained  from  further  operat- 
ing his  engine  and  presses.  To  grant  their 
prayer  ts  to  destroy  the  defendant's  busi- 
ness. Power  attended  with  such  disastrous 
consequences  should  always  be  exercised 
sparingly,  and  with  the  utmost  caution.  All 
doubts  should  be  resolved  against  its  exer- 
cise. .  .  .  Relief  by  injunction,  in  such 
cases,  is  not  a  matter  of  right,  but  rests  in 
discretion.  If  the  legal  right  is  not  clear, 
or  the  injury  is  doubtful,  eventual,  or  con- 
tingent, equity  will  give  no  aid."  Approved 
in  Xowak  v.  Baier,  —  N.  J.  Eq.  — ,  77  Atl. 
1062. 

In  Powell  ▼.  Bentley  A  G.  Furniture  Co. 
34  W.  Va.  804,  12  L.R.A.  54,  12  S.  E.  1086, 
an  injunction  to  restrain  the  operation  of  a 
factory  was  denied,  where  evidence  on  the 
question  as  to  whether  it  was  in  fact  a  nui- 
sance was  conflicting.  In  such  a  case  the 
fact  that  to  issue  the  injunction  would  si- 
lence a  useful  and  costly  factory,  which 
would  be  a  matter  of  serious  moment  to  the 
state  and  town,  as  well  as  to  the  owner, 
was  said  by  the  court  to  be  of  weight  in 
influencing  the  court  to  deny  injunctive 
relief. 

And  in  Salvin  v.  North  Brancepeth  Coal 
Co.  L.  R.  9  Ch.  706,  the  court  remarked 
that  it  would  be  very  loth  to  stop  a  great 
commercial  work  on  the  ground  that  it  was 
a  nuisance,  where  the  evidence  was  conflict- 
in<r.  except  upon  the  verdict  of  the  jury. 

This  distinction  is  also  made  in  Broad- 
bont  v.  Imperial  Gas  C6.  7  De  G.  M.  &  G. 
436,  wherein  the  court  distinguished  between 
the  right  to  an  injunction  to  restrain  a 
nuisance  where  it  did,  and  where  it  did  not, 
clearly  appear  that  the  injury  complained  of 
was  in  fact  a  nuisance;  and  Atty.  Gen.  v. 
Shefiield  Gas  Consumers'  Co.  is  distin- 
guished on  this  ground. 

3.  Where  injury  is  slight. 

Where  the  injury  complained  of.  even 
thoufyh  technically  amounting  to  a  nuisance. 
is  at  the  most  a  technical  invasion  of  a 
private  right  causing  but  slight  injury,  a 
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rectly  antagonized  an  obvious  claim  in  fa- 
vor of  the  public.  Until  1003,  the  select- 
men of  the  town  knew  nothing  of  the  work 
on  the  dam  which  until  then  was  under  wa- 
ter. The  defendant  advanced  the  claim, 
found  to  be  ill  grounded,  that  the  dam 
would  strengthen  the  bridge.  The  select- 
men denied  his  right  to  maintain  the 
dam,  and  undertook  to  give  him  no  li- 
cense or  permission  to  do  so,  and  the  de- 
fendant acted  at  his  peril  until  the  disas- 
ter to  the  bridge  in  1900  precipitated  the 
issue  before  us.  Atty.  Gen.  ▼.  Algonquin 
Club,  163  Mass.  447,  11  L.R.A.  600,  27  N. 
£.  2,  had  to  do  with  projections  from  a 
building  along  Commonwealth  avenue  in 
Boston.  The  defendant  vigorously  claimed 
that  it  had  a  right  to  maintain  the  projec- 

court  of  equity,  where  appealed  to  to  en- 
join or  abate  the  nuisance,  will  compare 
injuries  resulting  from  the  nuisance  with 
those  which  will  result  from  its  abatement, 
and  where  much  greater  injury  will  be 
caused  by  the  issuance  of  an  injunc- 
tion than  by  its  denial,  such  relief  will 
be  denied.  Holsman  v.  Boiling  Spring 
Bleaching  Co.  14  N.  J.  Eq.  336; 
Morris  &  E.  R.  Co.  ▼.  Prudden,  20 
N.  J.  Eq.  630;  Demarest  ▼.  Hardham,  34 
N.  J.  Eq.  469;  Nowak  v.  Baier,  —  N.  J. 
Eq.  — ,  77  Atl.  1062;  Gray  v.  Manhattan 
R.  Co.  128  N.  Y.  499,  28  N.  E.  498;  Bentley 
V.  Empire  Portland  Cement  Co.  48  Misc. 
457,  96  N.  Y.  Supp.  831;  Bassett  v.  Salis- 
bury Mfg.  Co.  47  N.  H.  426;  Foster  v. 
Norton,  2  Ohio  Dec.  Reprint,  390. 

Although  disposed  of  on  other  grounds, 
the  rule  was  asserted  in  Brown  v.  Carolina 
C.  R.  Co.  83  N.  C.  128,  that  upon  the  es- 
tablishment of  a  nuisance,  the  chancellor 
will  consider  whether  he  will  leave  the  party 
to  his  common-law  remedy  or  order  an 
abatement,  and,  as  connected  therewith,  his 
determination  will  and  ought  to  be  in- 
fluenced against  ordering  an  abatement  by 
the  fact  that  the  structure  from  which  the 
nuisance  arises  is  useful  to  the  defendant, 
and  the  injury  therefrom  to  the  plaintiff 
trifling  and  susceptible  of  adeqnuate  com- 
pensation in  damages;  and  by  the  further 
fact  that  it  is  of  great  public  benefit,  over- 
balancing the  private  injury,  in  which  case 
the  private  interest  should  be  subordinated 
to  the  public  good. 

In  Holsman  v.  Boiling  Spring  Bleaching 
Co.  14  N.  J.  Eq.  335,  it  was  conceded  that 
the  amount  of  the  injury  to  the  complain- 
ant, and  the  extent  and  value  of  the  manu- 
facturing business  sought  to  be  restrained 
as  a  nuisance,  were  considerations  which 
naturally  did,  and  in  some  casas  might, 
legitimately  influence  the  court  in  the 
exercise  of  its  discretion  in  granting  or 
withholding  an  injunction.  The  court,  how- 
ever, denied  that  this  rule  had  any  appli- 
cation where  the  nuisance  complained  of 
was  the  pollution  of  water  by  a  manufactur- 
ing concern  to  such  an  extent  as  to  render  it 
unfit    for    use    by    lower    riparian    owners. 
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tions  in  question,  and  the  construction  of 
a  certain  deed  was  involved.  '  In  tliis  con- 
tention the  defendant  failed.  With  regard 
to  a  further  contention,  on  the  part  of  the 
defendant,  the  court  say:  "The  defendant 
further  contends  that  the  projections  are 
not  of  sufficient  importance  to  warrant  a 
mandatory  injunction  or  order  for  their  re- 
moval. This  argument  would  be  of  more 
weight  in  a  case  where  a  defendant  had 
erected  a  building  with  unauthorized  pro- 
jections, in  ignorance  that  they  were 
deemed  to  be  unauthorized,  and  where  he 
was  not  aware  that  his  right  to  do  so  was 
disputed.  Without  considering  what  should 
be  done  in  such  a  case,  it  is  enough  to  say 
that  such  is  not  the  case  here.  If  the  de- 
fendant,   after    deliberately    proceeding,    in 


the  face  of  the  remonstrances  of  the  offieers. 
of  the  commonwealth,  to  erect  projeetioii» 
which  are  now  determined  to  be  unwarrant- 
ed, can  yet  be  heard  to  urge  that  after  all 
no  order  for  their  removal  should  be  passed*, 
it  would  gain  something  not  mucb  short  ot 
a  right  by  stoutly  asserting  an  invalid 
claim.  The  apace  was  reserved  for  reaaona 
affecting  not  only  neighboring  owners,  but 
the  public  at  large.  Compensation  to  tlie 
commonwealth  for  such  an  intrusion  into 
the  reserved  space  would  be  an  imsuitable 
remedy.  .  .  .  We  cannot  say,  under  the 
circumstances  as  they  appear,  that  the  in- 
jury is  trifling  or  unsubstantial.  If  one 
such  intrusion  into  the  reserved  space  is  al- 
lowed  to  pass,  others  must  be."  Burling- 
ton T.  Schwarzman,  62  Conn.- 181,  52  Am. 


And  see  also  remarks  of  Lord  Kingsdown  in 
Imperial  Gaslight  &  Coke  Co.  v.  Broadbent, 
supra. 

And  in  Morris  &  E.  R.  Co.  v.  Prudden, 
20  K.  J.  Eq.  630,  in  denying  a  mandatory 
injunction  to  compel  the  removal  of  certain 
railroad  tracks  from  a  street,  on  the  ground 
that  they  were  an  unlawful  obstruction  and 
nuisance,  the  court  said  that  an  injunction 
ought  not  to  be  granted  where  the  benefit 
secured  by  it  to  one  party  is  of  but  little 
importance,  while  it  will  operate  oppressive- 
ly and  to  the  great  annoyance  and  injury 
of  the  other  party,  unless  the  wrons  com* 
plained  of  is  so  wanton  and  unprovoked  in 
its  character  as  properly  to  deprive  the 
wrongdoer  of  the  benefit  of  any  considera- 
tion. 

In  Foster  ▼.  Norton,  2  Ohio  Dec.  Reprint, 
390,  in  refusing  a  mandatory  injunction  re- 
quiring the  removal  as  a  nuisance  of  a 
building  encroaching  on  an  alley,  the  court 
said  that  where  damage  resulting  from  a 
nuisance  was  small,  equity  would  not  require 
the  removal,  where  the  removal  would  be  of 
great  injury  to  the  party  erecting  it. 

In  Bassett  v.  Salisbury  Mfg.  Co.  47  N.  H. 
426,  in  denying  an  injunction  to  enjoin  the 
continuance  of  a  dam  as  a  nuisance,  be- 
cause plaintiff's  land  was  thereby  over- 
flowed, the  rule  was  asserted  that  -  if  the 
granting  of  an  injunction  would  necessarily 
cause  great  loss  to  the  defendant,  a  loss  al- 
together disproportionate  to  the  injury 
sustained  by  the  plaintiff,  that  fact  should 
be  considered  in  determining  whether  the 
application  should  be  granted,  and  that  in 
some  cases  it  would  have  great  weight. 

4.  Effect  of  locality. 

If  the  injury  complained  of  as  a  nuisance 
IS  caused  by  the  operation  of  a  lawful 
business  operated  in  a  district  given  over 
to  kindred  classes  of  business,  and  the  in- 
jury is  only  such  as  naturally  flows  from 
the  operation  of  business  of  that  character, 
the  operation  thereof  will  not  be  enjoined 
as  a  nuisance,  where  to  do  so  would  entail 
a  serious  injury  to  the  defendant  and  to  the 
public,  as  compared  with  the  injury  com- 
plained of  by  tne  plaintiff. 
81  L.RJk.(N.S.) 


On  this  theoiy  in  Riedeman  ▼.  Mt.  Morri» 
Electric  Light  Co.  56  App.  Div.  23,  67  N.  Y. 
Supp.  301,  the  court  refused  to  restrain  as- 
a  nuisance  the  operation  of  an  electric 
light  plant  which  generated  electricity  for 
public  use,  at  the  instance  of  an  adjoining^ 
property  owner  who  claimed  to  be  in- 
jured thereby  by  the  smoke  and  soot  from, 
the  chimn^  and  vibrations  of  the  machin- 
ery, such  plant  being  a  public  necessity,  and 
being  operated  in  a  part  of  the  city  de- 
voted to  manufacturing  purposes.  The 
court  aaid:  ''In  the  natural  order  of 
things,  certain  portions  of  the  city  are  de- 
voted to  manufacturing  purposes,  where  ma- 
chinery is  used.  For  courts  of  equity  to 
enjoin  the  use  of  machinery  in  such  portions 
of  the  city,  on  the  complaint  of  a  property 
owner  who  has  not  seen  fit  to  use  his 
property  as  the  other  property  in  the  locali- 
ty or  neighborhood  is  used,  would  result  in 
banishing  from  the  city  the  establishments 
which  are  essential  to  its  welfare,  the  com- 
fort of  its  inhabitants,  and  the  transac- 
tion of  its  business.  In  exercising  its  juris- 
diction, a  court  of  equity  always  considers 
the  equities  presented  in  the  particular  case 
in  which  it  is  asked  to  interfere;  and  it  is- 
the  rule  that,  where  an  injunction  would 
cause  serious  injury  to  an  individual  or  the 
community  at  large,  and  a  relatively  slight 
benefit  to  the  party  asking  its  interposition,, 
injunctive  relief  will  be  denied,  and  the  par- 
ties left  to  their  remedy  at  law.*' 

So,  where  operated  in  a  portion  of  the 
city  devoted  to  such  purposes,  injunction 
will  not  issue  to  restrain  the  operation  of  an 
electric  power  plant  used  to  eenerate  power 
for  a  street  railway  system,  &•  injury  oom- 
plained  of  being  damages  to  an  adjoining 
property  owner  by  smoke,  soot,  and  cinders 
escaping  from  a  chimney  of  the  plant.  Ray- 
mond V.  Transit  Development  Co.  65  Mise* 
70,  119  N.  Y.  Supp.  655. 

And  in  Gilbert  v.  Showerman,  23  Mich. 
448,  the  rule  was  asserted  that,  if  the  legal 
right  exists  to  have  a  manufacturing  busi- 
ness enjoined  as  a  nuisance,  the  inevitable 
and  consequent  loss  to  the  business  cannot 
preclude  this  remedy:  but  where  such  manu- 
facturing business  is  located  in  a  portion 
of  the  city  devoted  to  manufacture,  and  it 
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Rep.  571,  was  a  bill  brought  l^  a  town  to 
enjoin  the  maintenanoe  of  an  obstruction 
in  a  highway.  The  defendant's  first  con- 
tention was  that,  as  highways  are  public 
easements  merely,  which  a  tovm  as  such  does 
not  own,  the  town  in  question  had  not  suf- 
ficient interest  to  enable  it  to  maitnain  the 
suit.  No  like  contention  is  made  here,  and 
BO  we  pass  over  the  discussion  of  this  mat- 
ter by  the  Connecticut  court.  Having 
reached  tlie  conclusion  that  the  duties  and 
liabilities  of  a  town  in  respect  to  a  high- 
way are  such  as  to  make  it  a  proper  com- 
plainant in  equity,  the  court  passed  to  the 
defendant's  second  contention,  which  was 
that  no  case  for  an  injunction  had  been 
shown.  In  disposing  of  this  contention  ad- 
versely to  the  defendant,  the  court  say  that. 


were  the  way  merely  a  private  one  wrong- 
fully obstructed  and  threatened,  the  court 
would  probably  not  hesitate  to  enforce  the 
remedy,  upon  the  ground  of  preventing  a 
recurrent  grievance  and  a  multiplicity  of 
suits,  and  that  the  fact  that  the  way  was 
a  public  one  vastly  strengthened  the  case. 
Reimer's  Appeal,  100  Pa.  183,  45  Am.  Rep. 
373,  was  a  proceeding  by  the  attorney  gen- 
eral to  secure  the  removal  of  a  bay  window 
projecting  from  the  second  story  of  a  build- 
ing beyond  the  building  line  of  a  street. 
The  projection  had  been  made  substantially 
in  accordance  with  permission  which  the 
city  council  of  Philadelphia,  acting  in  ex- 
cess of  its  powers,  had  undertaken  to  give. 
The  defendants  objected  to  the  relief  sought 
for  the  reason  that  the  removal  of  the  win- 


is  properly  conducted,  an  injunction  will 
not  be  granted,  since  it  is  a  public  necessi- 
ty that  such  business  be  engaged  in  at  some 
place. 

In  Robinson  v.  Baugh,  31  Mich.  290,  the 
court,  in  restraining  a  nuisance,  considered 
the  locality,  character,  and  value  of  the  de- 
fendant's works,  and  also  the  locality,  value, 
and  character  of  the  complainant's  dwell- 
ings. 

S,  Where    public    convenience    ia    <n- 

volved. 

Although  denied  in  some  jurisdictions,  by 
the  weight  of  authority,  the  fact  that  the 
public  are  convenienced  by  the  maintenance 
of  a  nuisance  inflicting  substantial,  materi- 
al, and  irreparable  injury  upon  another  pre- 
sents no  valid  reason  for  tne  refusal  by  a 
court  of  equity  of  relief,  by  enjoining  or 
abating  the  nuisance,  where  the  injured  per- 
s<m  has  no  adequate  remedy  at  law.  Peter- 
son V.  Santa  Rosa,  119  Cal.  391,  51  Pac. 
557;  Meigs  v.  Lister,  23  N.  J.  Eq.  199;  State 
ex  rel.  Lyon  v.  Columbia  Water  Power  Co. 
82  S.  C.  181,  22  L.R.A.(N.S.)  436.  129  Am. 
St.  Rep.  876,  63  S.  E.  884,  17  A.  &  E.  Ann. 
Gas.  343;  Evans  v.  Reading  Chemical  Fer- 
tilizing Co.  160  Pa.  209,  28  Atl.  702;  Atty. 
Gen.  V.  Birmingham,  4  Kay  &  J.  528; 
Spokes  V.  Banbury  Bd«  of  Health,  L.  R.  1 
Eq.  47;  Broadbent  v.  Imperial  Gas  Co.  7 
De  G.  M.  &  G.  436 ;  Goldsmid  v.  Tunbridge 
Wells  Improv.  Comrs.  12  Jur.  N.  S.  308; 
Attv.  Gen.  v.  Colney  Hatch  Lunatic  Asylum, 
L.  R.  4  Ch.  146. 

This  was  the  position  taken  in  Atty.  Gen. 
V.  Birmingham,  4  Kay  &  J.  528,  wherein  the 
court  restrained  as  a  nuisance  the  emptying 
by  a  city  of  about  250,000  population,  of  its 
sewage  in  a  stream  which  thereafter  flowed 
through  plaintiff's  land.  On  this  point  the 
court  remarked  that  as  to  the  plaintiflfs 
right  to  an  injunction,  "it  is  a  matter  of 
almost  absolute  indifference  whether  the  de- 
cision will  affect  a  population  of  25,000  or 
a  single  individual  carrying  on  a  manu- 
factory for  his  own  benefit.  The  rights  of 
the  plaintiff  must  be  measured  precisely  as 
they  have  been  left  by  the  legislature.  The 
81  L.R.A.(N.S.) 


town  of  Birmingham  is  to  have  neither  more 
nor  less  than  the  legislature  has  thought 
necessary  for  its  protection.  The  plaintiff's 
rights  are  neither  more  nor  less  than  the 
legislature  has  thought  it  proper  to  leave 
him."  To  the  same  effect  under  very  similar 
facts  is  Goldsmid  v.  Tunbridge  Wells  Im- 
prov. Comrs.  12  Jur.  N.  S.  308. 

And  in  Bvans  v.  Reading  Chemical  Fer- 
tilising Co.  160  Pa.  209,  28  Atl.  702,  the 
court  said:  ''The  public  usefulness  of  an 
enterprise  'is  no  reason  why  private  right 
should  be  infringed;'"  that, "doubtless,  the 
development  of  industries  and  manufac- 
tures IS  a  matter  of  concern  to  the  public, 
in  the  furtherance  of  which  the  individual 
must  put  up  with  a  reasonable  degree  of 
inconvenience  inseparable  from  their  prose* 
cution,"  and  added:  "On  the  other  hand, 
the  right  of  every  citizen  of  'possessing  and 
protecting  property,'  .  .  ,  the  'preserva- 
tion of  the  health  and  lives  of  the  in- 
habitants of  any  neighborhood,  are  also 
matters  of  public  concern,  as  opposed  to 
which  mere  facilities  for  multipying  dol- 
lars and  cents  may  be  deemed  insignificant. 
The  requirement  to  surrender  a  portion  of 
one's  personal  comforts  in  aid  of  public  en- 
terprise is  a  necessity  to  the  existence  of 
any  civilized  community.  The  requirement 
to  surrender  one's  property  without  ade- 
quBie  redress,  for  the  benefit  of  the  pub- 
lic, would  savor  of  a  kind  of  socialism, 
which  finds  no  countenance  in  the  Consti- 
tution, laws,  or  judicial  decisions  of  this 
commonwealth." 

And  in  Spokes  v.  Banbury  Bd.  of  Health, 
L.  R.  1  Eq.  47,  the  court,  approving  of  the 
doctrine  of  Atty.  Gen.  v.  Birmingham,  and 
applying  it  to  a  case  where  the  facts  were 
very  similar,  queried  what  difference  can  it 
possibly  make  as  to  the  commission  of  an 
illegal  act,  whether  a  man  acts  on  behalf  of 
thousands  or  on  behalf  of  himself  only? 
The  act  is  illegal,  and  being  illegal,  the 
party  injured  has  a  right  to  be  protected. 
Tt  does  not  signify  whether  the  injury  is 
infiicted  by  many  or  by  one. 

In  Broadbent  v.  Imperial  Gas  Co.  7  De 
G.  M.  &  G.  436,  affirmed  in  7  H.  L.  Cas. 
600,  Lord  Cranworth  remarked  that  if  a 
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<low  would  subject  tliera  to  great  expense, 
and  in  no  way  benefit  tlie  public.  The  court 
held  that  no  question  of  the  amount  of  dam- 
ages was  to  be  considered;  that  the  ques- 
tion was  simply  one  of  the  invasion  of  a 
public  right.  They  held  that  the  doctrine 
<Ie  minimis  ■was  not  applicable,  because  a 
common  right  was  invaded,  and  that  taken 
for  a  private  use  which  belonged  to  the  pub- 
lic. We  do  not  say  here  that  there  may 
not  be  technical  invasions  of  a  public  right 
so  trivial  and  inconsequential  that  the  law 
will  disregard  them;  nor  is  the  Pennsyl- 
vania court  to  be  understood  as  so  saying. 

Our  statutes  provide  that  no  right  or 
interest  within  the  limits  of  a  highway  shall 
be  acquired  by  possession  or  occupation, 
and  that  a  public  easement  in  a  stream 
shall  not  be  lost  or  abridged  by  prescrip- 
tion or  by  adverse  possession.  P.  S.  4045, 
4046.  Chapter  175  of  the  Public  Statutes 
is  wholly  devoted  to  provisions  for  the  pro- 
tection of  highways.  Statutes,  decisions, 
dicta,  maxims,  and  texts  all  recognize  the 
dangers  and  inconveniences  that  would  re- 
sult from  the  allowance  of  even  slight  en- 
croachments upon  public  rights,  for  what 
one  may  do  another  may  do,  and  without 
vigilant  protection  such  rights  by  piece- 
meal would  be  destroyed.  The  case  of 
Demopolis  v.  Webb,  87  Ala.  650,  6  So.  408, 
and  the  same  case  under  the  title  of  Webb 
V.  Demopolis,  95  Ala.  116,  21  L.R.A.  62,  13 
So.  289,  is  here  referred  to  because  of  the 
views  of  public  policy  which  are  therein  set 


forth,  and  of  the  manner  in  which  they  are 
fortified  by  the  authorities  cited. 

This  case  is  not  one  for  the  application  of 
the  doctrine  of  comparative  equities,  and 
on  the  master's  report  the  injunction  in  the 
present  case  was  properly  granted. 

The  defendant  in  his  brief  asks  that,  if 
the  court  readies  the  above  conclusion,  such 
a  course  be  taken  that  the  cause  may  be  re- 
committed to  the  master  for  a  finding  "as 
to  the  cost  of  constructing  such  a  bridge 
as  will  fairly  protect  the  orator  and  the 
public  from  the  operation  of  the  defendant's 
dam."  But  the  views  already  expressed 
herein  do  not  permit  such  a  course  to  be 
taken.  It  would  be  contrary  to  public  poli- 
cy to  put  the  defendant  on  any  such  foot- 
ing as  such  a  course  would  seem  to  afford 
him. 

The  decree  of  the  court  of  chancery,  which 
need  not  be  recited  in  full,  commanded  and 
enjoined  the  defendant,  within  forty  days 
of  the  date  thereof,  to  remove  the  dam,  and 
also  enjoined  him  from  building  any  dam 
that  would  set  back  the  water  of  the  river 
to  the  damage  of  the  bridge  or  its  supports, 
and  further  commanded  the  defendant  to 
pay  to  the  orator  as  damages  occasioned  by 
the  dam  the  sum  of  $225,  with  costs  of  suit. 
Tlie  amount  of  damages  is  that  reported  by 
the  master  as  resulting  from  the  washout 
in  1906. 

Decree  affirmed,  and  cause  remanded.  Let 
a  new  time  for  removing  the  obstruction  be 
fixed  below. 


company  manufacturing  gas  for  public  use 
was  not,  by  act  of  Parliament,  authorized 
so  to  manufacture  it  as  to  damsfre  the 
plaintiff's  market  garden,  he  could  not 
enter  into  any  question  of  how  far  it  minjht 
be  convenient  for  the  public  that  the  gas 
manufacture  should  go  on. 

The  doctrine  of  this  case  was  applied  in 
Shelfer  v.  London  Electric  Lisrhting  Co. 
[1895]  1  Ch.  287,  13  Eng.  Rul.  Cas.  78, 
wherein  a  company  operating  an  electric 
light  plant,  generating  electricity  for  pub- 
lic consumption,  were  enjoined  from  so 
operating  the  plant  as  materially  to  in- 
jure the  property  of  an  adjoining  owner  by 
the  vibrations  of  their  macbinerv.  or  bv 
excavating  for  foundations  for  their  en- 
gines. In  rendering  judgment.  Lindley 
remarked  that  under  such  circumstances 
judgment  would  not  be  refused  on  the 
ground  that  the  public  would  be  incon- 
venienced if  the  judgment  were  granted. 

It  is  a  nuisance  as  to  a  lower  riparian 
owner,  which  will  be  enjoined  in  equity, 
for  a  municipal  corporation  to  empty  its 
sewage  into  a  stream  thereby  polluting  the 
water  and  substantially  impairing  the  value 
thereof  for  ordinary  use,  and  the  fact  that 
it  is  a  municipal  corporation  does  not  en- 
hance its  rights  or  palliate  its  wronr^s  in 
this  respect.  Peterson  v.  Santa  Rosa,  110 
Cal.  391,  51  Pac.  557. 
31  L.R.A.(>iS.) 


The  operation  of  fertilizing  works  in 
such  a  manner  as  to  cause  offensive  smells 
and  odors  throughout  the  neighborhood  will 
be  enjoined,  although  the  works  take  care 
of  the  garbage  and  refuse  of  a  large  city. 
Meigs  V.  Lister,  23  N.  J.  Eq.  199. 

The  obstruction  of  navigation  in  a  canal 
by  pipe  lines  will  be  restrained,  although 
such  lines  are  used  to  furnish  the  city  with 
its  water  siiply.  The  proposed  violation  of 
the  rights  of  the  public  by  obstructing  the 
canal  being  clear,  the  court  cannot  refuse 
to  act  on  the  ground  that  the  right  of  navi- 
gation is  of  small  value  as  compared  to  the 
great  value  of  the  pipe  lines  to  the  city. 
State  ex  rel.  Lvon  v.  Columbia  Water  Pow- 
er Co.  82  S.  C.  381,  22  L.R.A.(N.S.)  435, 129 
Am.  St.  Rep.  876,  63  S.  £.  884,  17  A.  & 
E.  Ann.  Cas.  343. 

The  operation  of  a  creamery  in  such  a 
way  as  to  pollute  the  waters  in  which  wash- 
ings from  the  creamery  are  discharged, 
thereby  rendering  the  water  unfit  for  use 
by  lower  riparian  owners,  and  making  their 
dwellings  uncomfortable  by  the  noxious 
gases  and  vapors  arising  therefrom,  will  be 
restrained  as  a  nuisance,  although  the 
creamery  is  of  great  benefit  to  the  public 
in  that  section.  Bowman  v.  Humphrey,  124 
Iowa,  744,  100  N.  W.  854. 

But  a  court  of  equity  is  less  apt  to  inter- 
fere to  restrain  a  nuisance  where  the  ap* 
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prehended  miBchief  is  to  follow  from  such 
establishments  and  erections  as  have  a  tend- 
ency to  promote  the  puhlic  convenience,  as 
a  livery  stable.  Harrison  v.  Brooks,  20  Ga. 
637. 

A  court  of  equity  will  interfere  with  n 
lawful  business  which  the  parties  fear  will 
create  a  nuisance,  only  in  case  of  a  neces- 
sity, and  it  is  properly  cautious  in  interfer- 
ing with  such  works  as  milldams,  necessary 
to  operate  the  machinery  of  a  mill,  the 
operation  of  which  are  both  a  public  con- 
venience and  necessity.  Barnes  v.  Calhoun, 
37  N.  C.  (2  Ired.  Eq.)  399;  Atty.  Gen.  v. 
Lea,  38  N.  C.  (3  Ired.  Eq.)  301;  Wilder  v. 
Strickland,  55  N.  C.  (2  Jones,  Eq.)  388; 
Daughtry  v.  Warren,  85  N.  C.  136. 

In  Atty.  Gen.  ex  rel.  Eason  v.  Perkins,  17 
N.  C.  (2  Dev.  Eq.)  38,  the  court  refused  to 
restrain  the  building  of  a  dam  to  operate 
a  mill,  which  was  conceded  to  create  a 
nuisance  as  to  an  adjoining  property  owner 
in  floodinor  his  land  and  injuring  the  health 
of  himself  and  family.  The  theory  of  the 
court  was  that  the  operation  of  the  mill 
was  a  public  benefit  and  convenience,  and 
that  in  such  a  case  a  court  of  equity  would 
not  interfere  to  protect  by  injunction  a 
mere  private  right.  The  court  said  that 
equity  in  some  instances  restrains  mere 
private  nuisances,  but  it  was  not  forward 
to  do  so  unless  a  clear  right  long  previous- 
ly enjoyed  was  interfered  with,  or  unless  it 
would  be  followed  by  irreparable  mischief, 
which  made  immediate  action  a  duty  found- 
ed on  imperious  necessity.  And  the  de- 
struction of  health  might  well  be  consid- 
ered a  case  of  irreparable  mischief,  where 
a  private  emolument  alone  is  looked  to  on 
the  other  side.  But  not  so  as  to  mills, 
which  are  necessary  public  conveniences, 
since  it  is  a  maxim  that  a  private  right 
must  yield  to  public  convenience  upon  ade- 
quate compensation. 

6.  Bad  faith  of  complainant. 

To  entitle  a  person  injured  by  a  nuisance 
to  equitable  aid  in  abating  or  enj'oining  it, 
such  person  must  appear  fair  before  the 
court,  and  if  he  purchases  land  near  a  law- 
ful business  in  the  operation  of  which 
injury  is  being  done  surrounding  land  of 
small  value,  with  the  purpose  and  inten- 
tion of  complaining  of  the  injury,  and 
thereby  compelling  the  purchase  of  his  land 
at  a  fancy  price,  equity  will  refuse  to  aid 
him  by  restraining  or  enjoining  the  nui- 
sance. Edwards  v.  Allouez  Min.  Co.  38 
Mich.  46,  31  Am.  Rep.  301,  7  Mor.  Min. 
Rep.  577;  Bassett  v.  Salisbury  Mfg.  Co. 
47  N.  H.  426. 

Thus,  in  Edwards  v.  Allouez  Min.  Co. 
58  Mich.  46,  31  Am.  Rep.  301,  7  Mor.  Min. 
Rep.  577,  the  court  refused  to  restrain  the 
operation  of  a  stamping  mill  at  the  in- 
stance of  a  lower  riparian  owner,  although 
he  was  injured  thereby  by  the  discharge  of 
stamp  sand  in  a  stream  of  water  thereafter 
flowing  through  his  land,  it  appearing  that 
he  purchased  the  land  for  the  purpose  of 
compelling  the  defendant  to  buy  it  at  a 
fancy  price. 
31    I..R.A.(N.S.) 


So,  where  the  plaintiff  sought  to  enjoin 
the  continuance  of  a  dam  which  supplied 
water  for  a  large  business,  on  the  ground 
that  his  land  was  overflowed,  equity  denied 
him  relief  where  his  land  was  wild  and 
swampy,  and  it  appeared  that  he  pur- 
chased it  for  the  purpose  of  compelling  de- 
fendant to  buy  it  at  a  fancy  price.  Bassett 
V.  Salisbury  Mfg.  Co.  47  N.  H.  426. 

7.  Laches  of  complainant. 

If  a  person  injured  by  a  lawful  business 
to  an  exteilt  which  would  constitute  a  nui- 
sance as  to  him  acquiesces  therein  for  a 
period  of  time,  during  which  the  business  is 
improved  and  sums  of  money  laid  out  in 
reference  thereto,  the  court,  upon  his  there- 
after seeking  to  enjoin  or  abate  the  busi- 
ness as  a  nuisance,  will  compare  the  dam- 
age to  him  by  the  operation  of  the  busi- 
ness, with  the  injury  resulting  from  the  en- 
joining or  abating  the  business,  and  where 
the  damage  to  the  defendant  will  be  great- 
ly in  excess  of  the  benefit  to  the  plaintiff, 
injunctive  relief  will  be  denied.  McCleerv 
V.  Highland  Boy  Gold  Min.  Co.  140  Fed. 
951;  Tuttle  v.  Church,  53  Fed.  422;  Herr 
V.  Central  Kentucky  Lunatic  Asylum,  110 
Ky.  282,  61  S.  W.  283;  Goodall  v.  Crofton, 
33  Ohio  St.  271,  31  Am.  Rep.  535;  Grey  v. 
Ohio  &  P.  R.  Co.  1  Grant,  Cas.  412;  Gal- 
veston. H.  &  S.  A.  R.  Co.  V,  DeGroff,  102 
l^x.  433,  21  L.R.A.(N.S.)  749,  118  S.  W. 
134;  Wees  v.  Coal  &  I.  R.  Co.  54  W.  Va. 
421,  46  S.  E.  166;  Sheldon  v.  Rockwell,  0 
Wis.  166,  76  Am.  Dec.  265. 

In  Knoth  v.  Manhattan  R.  Co.  187  N.  Y. 
243,  79  N.  E.  1015,  the  general  rule  is  as- 
serted that  the  time  at  which  a  party  ap- 
peals to  a  court  of  equity  for  relief  affects 
largely  the  character  of  the  relief  which 
will  be  granted.  Applying  this  doctrine  to 
an  action  to  abate  or  enjoin  the  use  of  a 
third  track  in  the  street  by  a  railway  com- 

f^any,  where  the  complaining  party  had  de- 
ayed  for  sometime  before  seeking  the  aid 
of  equity,  the  court  reasoned  that  the  third 
track  was  a  great  public  utility  and  con- 
stituted a  great  public  benefit,  and  the  in- 
jury, if  any,  suffered  by  the  plaintiff  was 
small  compared  with  the  injury  and  in- 
convenience which  would  result  to  defend- 
ant and  the  public  if  the  defendant  was 
compelled  to  remove  the  track,  and,  al- 
though the  plaintiff  was  held  not  to  be  en- 
titled to  an  injunction,  relief  was  granted 
by  way  of  assessment  of  damages,  with  the 
provision  that  an  injunction  should  issue 
if  defendant  failed  to  pay  the  damages  as< 
sessed. 

In  Herr  v.  Central  Kentucky  Lunatic 
Asylum,  110  Ky.  282,  61  S.  W.  283,  the 
court  said  that  an  injunction  ought  not  to 
be  granted  where  the  benefit  secured  by  it 
is  comparatively  small,  and  it  would  oper- 
ate oppressively  and  to  the  great  annoy- 
ance and  injury  of  the  other  party  and  the 
public,  the  complaining  party  having  been 
guilty  of  laches  in  bearing  the  injury  with- 
out complaint  (pollution  of  water  by  sew- 
age from  the  insane  asylum),  during  which 
67 
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time  the  defendants  had  expended  large 
Slims  of  money  in  enlarging  and  completing 
the  plant. 

Where  an  obstruction  to  a  public  road 
was  acquiesced  in  by  the  complainant  for 
some  time,  the  issuance  of  a  mandatory  in- 
junction for  the  removal  thereof  as  a  pri- 
vate nuisance  will  depend  upon  the  com- 
parison of  injuries  resulting  to  the  public 
from  the  issuance  of  an  injunction,  with 
the  injuries  to  the  plaintiff  by  its  refusal. 
Wees  V.  Coal  &  L  R.  Co.  54  W.  Va.  421. 
46  S.  £.  1G6. 

Where  the  property  taken  clearly  has  no 
appreciable  value,  and  the  right  of  the  com- 
plainant is  at  least  doubtful,  and  his  ac- 
quiescence in  the  construction  of  the  nui- 
sance complained  of  renders  it  impossible 
to  abate  it  as  a  nuisance  without  doing 
great  and  irreparable  injury,  and  the  bene- 
fit conferred  upon  the  plaintiff  thereby 
would  be  insignificant,  equity  will  refuse 
its  injunctive  powers  to  abate  the  nuisance. 
Grey  v.  Ohio  &  P.  R.  Co.  1  Grant,  Cas.  412. 

In  Galveston,  H.  &,  8.  A.  R.  Co.  v.  De- 
Groff,  102  Tex.  433,  21  L.R.A.(N.S.)  749, 
118  S.  W.  134,  the  doctrine  is  asserted  that 
in  case  of  a  long  delay  before  complaining 
of  an  alleged  nuisance,  issuance  of  an  in- 
junction depends  upon  the  circumstances, 
and  it  is  the  duty  of  the  court  to  consider 
the  relative  injury  of  the  plaintiff  by  the 
continuance  of  the  nuisance,  to  that  which 
will  be  inflicted  upon  the  defendant  and 
the  public  by  granting  and  enforcing  an  in- 
junction. If  the  injury  to  the  plaintiff  ap- 
pears to  be  greatly  less  in  amount  in  com- 
parison to  that  which  will  result  by  the 
issuance  of  the  injunction,  it  will  be  de- 
nied. A  similar  doctrine  is  asserted  in 
Sheldon  v.  Rockwell,  9  Wis.  166,  76  Am. 
Dec.  265,  as  to  the  flooding  of  land,  where 
the  plaintiff  delayed  nineteen  years  in  seek- 
ing relief. 

In  Goodall  v.  Crofton,  33  Ohio  St.  271, 
31  Am.  Rep.  535,  the  generdl  rule  is  as- 
sorted that  where  the  business  complained 
of  is  lawful  and  conducted  in  a  most  ap- 
proved and  orderly  manner,  and  in  a  vicin- 
ity where  there  are  in  operation  numerous 
establishments  of  a  kindred  description, 
contributing  to  the  needs  of  the  com- 
munity, and  where  the  destruction  of  the 
business  would  cause  more  injury  to  the 
defendant  than  advantage  to  the  plaintiff, 
the  chancellor  will  exercise  the  high  pre- 
rogative of  injunction  with  great  care  and 
caution,  the  plaintiff  having  delayed  com- 
plaint until  some  time  after  the  business 
nad  been  in  operation,  during  which  much 
capital  had  been  invested  therein. 

Where  a  person  injured  by  a  nuisance 
permits  an  expenditure  of  large  sums  of 
money  before  making  complaint,  and  then 
demands  compensation  for  injury,  he  is  not 
as  a  matter  of  right  entitled  to*  enjoin  the 
nuisance,  even  though  the  damages  there- 
from are  material  and  substantial.  In  such 
a  case  the  court  may  order  an  assessment 
of  the  damages,  and  provide  for  the  is- 
suance of  an  injunction  restraining  the 
nuisance  only  in  the  event  that  the  daiP- 
31  L,R.A,(N,8.) 


ages  as  assessed  are  not  paid.  McCleery  t. 
Highland  Boy  Gold  Min.  Co.  140  Fed.  951. 
And  for  the  assertion  and  application  of  m 
similar  rule,  see  Knoth  v.  Maivhattan  R.  Co. 
187  N.  Y.  243,  79  N.  E.  1015. 

In  Atty.  Gen.  v.  I^eeds,  L.  R.  5  Ch.  689. 
the  point  was  considered  whether  equitable 
relief  by  injunction  was  precluded  by  a  de- 
lay by  landowners  or  others  for  about  six- 
teen years  before  complaining  of  the  con- 
struction and  operation  of  a  sewage  sys- 
tem by  a  town,  by  which  the  sewage  was 
deposited  in  a  stream  of  water  thereby 
polluting  it  and  rendering  it  unfit  for  use 
and  a  menace  to  the  health  of  a  lower 
riparian  owner.  The  court  apparently  as- 
sumed that  ordinarily  delay  for  such  a 
period  would  preclude  such  relief,  but  held 
that  it  did  not  do  so  in  this  case,  as  the 
erection  of  the  sewers,  was  authorized  by 
Parliament,  and  hence  those  likely  to  be 
injured  by  dumping  the  sewage  into  the 
stream  would  not  be  justified  in  assuming 
that  it  would  create  a  nuisance  until  that 
fact  had  been  actually  demonstrated. 

F.  Conditional  injunction. 

On  the  theory  that  a  court  of  equity  has 
the  power  to  mold  its  decree  to  fit  the  jus- 
tice and  requirements  of  the  individual 
case  presented,  in  some  jurisdictions,  where 
the  court  has  been  impressed  by  the  seri- 
ous consequences  which  will  follow  the  en- 
joining of  a  lawful  business  as  a  nuisance, 
especially  where  acquiesced  in  by  plaintiff 
for  some  time,  the  case  has  been  referred, 
to  ascertain  the  damages  suffered,  and 
thereafter  to  be  suffered,  by  the  plaintiff 
from  the  injury  complained  of  and  an  in- 
junction restraining  the  nuisance  has  been 
granted,  to  be  issued,  however,  only  on  the 
failure  or  refusal  of  defendant  to  pay  the 
amount  fixed  bv  the  reference.  McCleerv  v. 
Highland  Boy  'Gold  Min.  Co.  140  Fed.  951 : 
Knoth  V.  Manhattan  R.  Co.  187  N.  Y.  243. 
79  N.  E.  1015;  Downs  v.  Greer  Beatty  Clav 
Co.  20  Ohio  C.  C.  328. 

The  fact  that  the  defendant  has  no  power 
to  condemn  plaintiff's  property  for  the  use 
to  which  it  is  put,  and  which  is  complained 
of  by  the  plaintiff,  is  immaterial  as  affect- 
ing the  power  of  equity  to  mold  its  judg- 
ment. Where  both  parties  have  submitted 
their  rights  to  the  court,  and  the  defend- 
ant has  the  power  to  acquire  the  property 
or  easement  in  the  property  by  contract, 
the  court  has  the  power  to  mold  relief  ae- 
cording  to  the  circumstances  of  the  ease; 
and  where  the  injury  to  the  plaintifTs  prop- 
erty is  small  compared  to  the  injury  and  in- 
convenience which  would  result  to  the  de- 
fendant and  to  the  public  by  the  issuance  of 
an  injunction,  the  court  may  order  an  as- 
sessment of  plaintiff's  damages,  and  the 
payment  thereof  by  the  defendant,  in  lien 
of  an  injunction.  Knoth  v.  Manhattan  R. 
Co.  109  App.  Div.  802,  06  N.  Y.  Supp.  844. 
affirmed  in  187  N,  Y.  243,  79  N.  E.  1015. 
See  under  "Laches." 

The  operation  of  a  large  manufacturing 
plant,  in  the  burning  of  brick  in  mann- 


1909. 


BRISTOL  V.  PALMER. 


800 


facturing  hollow  ware,  will  not  be  re- 
strained as  a  nuisance,  although  in  the 
operation  thereof  poisonous  and  iioxiou9 
gases  escape  and  spread  over  contiguous 
territory,  injuring  the  shrubbery  and  crops 
to  a  limited  extent,  and  to  some  extent  in- 
terfering with  the  comfort  of  near-by  resi- 
dents,-where  to  grant  the  injunction  would 
entail  much  more  injury  upon  the  defend- 
ant than  benefit  to  the  plaintifT;  but  in 
such  a  case,  if  the  plaintiffs  petition  sup- 
ports a  claim  for  damages,  such  relief  will 
be  given.  Downs  v.  Greer  Beatty  Clay  Co. 
29  Ohio  C.  C.  328. 

VI.  Statutory  provisin>ns. 

In  some  jurisdictions  there  are  statutory 
provisions  relating  to  injuries  from  the 
operation  of  a  lawful  business  which 
amounts  to  a  nuisance,  providing  for  an 
assessment  of  the  damages  occasioned  there- 
by or  enjoining  the  same.  Under  such 
statutory  provisions,  where  the  business 
sought  to  be  restrained  is  a  lawful  one, 
and  the  injury  occasioned  by  restraining 
it  will  be  much  greater  than  the  injury 
complained  of,  equity  will  refuse  relief,  and 
leave  the  party  to  his  statutory  remedy; 
or  if  relief  is  granted,  will  order  an  as- 
sessment of  the  damages,  and  will  grant  an 
injunction  restraining  the  nuisance  only  if 
the  damages  as  assessed  are  not  paid  by 
the  defendant. 

Thus,  the  operation  of  a  waterworks  sys- 
tem will  not  be  restrained  in  equity  merely 
because    the    smoke    from    the    chimneys 
caused    near-by    residents    damage,    detri- 
ment, inconvenience,  and  annoyance,  where 
to  restrain  the  same  would  be  a  great  pub- 
lie  inconvenience,   if  not  disaster;   the  in- 
jured persons  having  a  complete  and  ade- 
quate remedy  at  law  under  the  Code   au- 
thorizing a  party  injured  by  a  nuisance  to 
bring  an  action  at  law  in  which  the  nui- 
sance may  be  enjoined  or  abated,  and  dam- 
ages recovered.     Under  such  circumstances, 
the  court  said:     "The  tule  in  equity  is  that 
where   the   damages   sustained   can   be   ad- 
measured and  compensated,  equity  will  not 
interfere  where  the  public  benefit  greatly 
outweighs    private    and    individual    incon- 
venience,— the  right  of  every  person  to  pure 
air    must  be   conceded,  but  where   persons 
choose  to  reside  in  cities  or  towns,  which 
have  or  should  have  efficient  means  of  ex- 
tinguishing conflagrations,  and  an  abundant 
supply  of  water  for  many  other  purposes, 
they  must  be  regarded  as  willing  to  sur- 
render a  portion  of  their  rights  for  the  at- 
tainment of  so  desirable  an  end, — their  in- 
convenience  and   annoyance  must  yield  to 
the    public   good,   in    so   far   as   the    inter- 
position of  equity  is  concerned.     There  is 
no     ground    for    equitable    interference    be- 
cause of  a  multiplicity  of  suits,  if  plaintiffs 
are  driven  to  an  action  at  law,  because  the 
remedy  in  this  respect  is  full  and  complete. 
Daniels   v.   Keokuk   Waterworks,  61   Iowa, 
540,    16  N.  W.  706. 
31   L..R.A.(N.S.) 
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In  Madison  y.  Ducktown  Sulphur,  Cop- 
er &  I.  Co.  113  Tenn.  331,  83  S.  W.  658, 
he  question  of  comparative  injury  was  con- 
sidered and  applied  where  the  complain- 
ants were  farmers  owning  farms  of  but 
small  value  on  a  mountain  side,  the  farms 
being  injured  by  fumes  and  gas  arising 
from  the  smelters  of  the  defendant  copper 
company,  and  it  appearing  that  defendant 
had  a  large  amount  of  money  invested  in 
the  mining  and  smelting  of  copper,  and 
that  the  prosperity  of  that  section  of  the 
country  depended  upon  the  operation  of  the 
plant.  The  conclusion  of  the  court  was  in- 
fluenced by  the  Code  provisions  of  that 
state,  in  effect  providing  that  in  such  cases 
the  court  should  'weigh  and  compare  the 
benefits  with  the  injury,  before  issuing  an 
injunction  to  restrain  a  nuisance,  and  if 
the  injury  outweigh  the  benefits,  should 
give  relief  by  way  of  damages.  And  in  this 
case  the  court  I'etained  jurisdiction  and 
ordered  an  assessment  of  damages,  and  pro- 
vided that  if  such  damages  as  assessed, 
were  not  paid  by  the  defendant,  or  pay- 
ment thereof  secured  by  bond,  an  injunc- 
tion restraining  the  operation  of  the  smelt- 
ing plant  should  be  issued. 

Under  Lord  Cairns  act  (21  &  22  Vict, 
chap.  27)  as  later  modified,  the  right  of  a 
person  injured  in  a  substantial  manner  by 
a  nuisance  depends  upon  the  nature  of  the 
relief  required.  If  he  seeks  a  mandatory 
injunction,  the  court  is  given  the  right  In 
its  discretion  to  substitute  damages  for  an 
injunction;  so  where  an  injunction  is  asked 
to  restrain  a  continuing  nuisance  after  the 
act  complained  of  has  been  done,  and 
there  is  an  intention-  to  continue  to  do  it, 
the  court  is  given  power  to  award  damages 
instead  of  granting  an  injunction;  but 
where  the  wrongful  act  has  not  yet  been 
committed,  and  an  injunction  is  sought  to 
restrain  its  commission,  the  court  has  no 
power  to  give  damages  in  lieu  of  an  in- 
junction. Cowper  y.  Laidler  [1903]  2  Ch. 
337. 

VII,  Conclusion. 

It  IS  clear  that  the  doctrine  of  compara- 
tive injuries  applies  to  the  right  of  a  per- 

'son  injured  by  a  nuisance,  to  an  interlocu- 
tory injunction  to  restrain  it,  and  the  court 
will  consider  and  balance  the  injury  com- 
plained of  with  that  likely  to  result  from 
interference  by  injunction,  and  be  governed 
thereby  in  exercising  the  discretion  vested 
in  it  in  the  issuance  of  such  injunctions. 
But  this  rule  is  not  peculiar  to  proceedings 
to  abate  or  enjoin  a  nuisance,  since  it  ap- 
plies generally  to  applications  for  prelimi- 
nary injunctions,  such  injunctions  in  all 
cases  being  discretionary  with  the  court, 
whose  duty  it  is  to  compare  the  injury  to 
the  right  sought  to  be  protected  or  pre- 
served, with  the  probable  result  of  the  is- 
suance of  the  injunction,  and  be  governed 

I  accordingly. 

As  regards  final  injunctions,  however,  the 
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rule  is  not  to  flexible.  Wliile  in  a  sense 
the  issuance  of  a  final  injunction  may  be 
discretionary,  yet  it  is  not  discretionary  in 
the  sense  that  it  is  as  to  preliminary  in- 
junctions,— indeed  the  term  "discretion"  or 
"discretionary/*  when  applied  to  the  duty 
of  the  court  in  proceedings  for  a  final  in- 
junction to  restrain  a  nuisance,  is  mislead 
ing.  In  such  cases  the  court  is,  or  should 
be,  controlled  by  rules  substantially  as  in- 
flexible as  are  imposed  in  proceedings  at 
law.  Where  a  valuable  right  exists,  and  it 
Is  substantially  and  materially  interfered 
with  by  a  nuisance  caused  by  the  artificial 
use  by  another  of  his  property,  if  the  in- 
jury is  of  a  continuing  nature,  requiring 
a  multiplicity  of  suits  to  secure  redress;  or 
if  for -any  other  reason  the  remedy  at  law 
18  inadequate,  a  clear  case  for  equitable  in- 
terposition is  presentedt  and  the  injured 
person,  if  his  right  is  not  aff'ected  by  other 
considerations,  is  clearly  entitled  to  in- 
junctive relief,  not  in  the  discretion  of  the 
court,  but  as  a  matter  of  right;  and  his 
right  to  this  relief  is  not  affected  by  any 
comparison  of  his  loss  with  that  resulting 
to  the  defendant  by  reason  of  the  granting 
of  the  relief. 

While  the  doctrine  of  comparison  of  in- 
juries has  no  application  to  the  case  just 
considered,  this  rule  is  applicable  where  the 
injured  person  does  not  make  out  a  clear 
case  of  injury  of  a  substantial  character,  or 
fails  clearly  to  show  that  the  injury  com- 
plained of  is  under  all  the  circumstances  a 
nuisance.  Under  such  circumstances  it  is 
the  duty  of  the  court  to  balance  the  con- 
veniences, and  if  they  preponderate  in  favor 
of  the  defendant,  before  giving  equitable 
relief  by  injunction,  require  the  plaintiff  to 
establish  the  injury  and  the  existence  of 
the  nuisance  in  an  action  at  law. 

80,  the  plaintiff,  by  acquiescence  or  delay, 
may  have  lost  his  right  to  demand  in- 
junctive relief  as  a  matter  of  right,  and  in 
such  cases  it  is  not  only  the  right,  but  the 
duty,  of  the  court  to  weigh  the  riglits  of 
both  parties,  and  mold  its  relief  to  fit  the 
justice  of  the  individual  case  presented; 
and  if  an  injunction  is  granted,  make  it 
provisional,  taking  effect  only  in  case  of 
the  failure  of  defendant  to  pay  the  dam- 
ages assessed.  The  right  to  injunctix'e  re- 
lief may  also  properly  be  denied  plaintiff 
where  his  case  is  unconscionable,  as  where 
he  has  purchased  land  injured  by  the  opera- 
tion of  a  lawful  business  by  defendant  for 
the  purpose  of  profiting  thereon,  by  in- 
voking tne  aid  of  equity  to  enjoin  the  busi- 
ness. Under  such  circumstances,  equity 
will  weigh  the  conveniences,  and  if  the  in- 
jury to  the  plaintiff  is  slight  as  compared 
ito  the  injury  to  the  defendant  from  the  is- 
suance of  the  injunction,  relief  will  be  lim- 
ited to  an  assessment  of  damages. 

A.  G.  S, 
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SL    C.    CRESS   et   al..    Interveners^    PLSk 

in   Err., 

T. 

A.  M.  KNIGHT  et  al.,  Receiver*  ete. 

(Six  Cases.) 

(—  Ga.  — ,  68  S.  E.  831.) 

Corporation  <—  stock  sntMcription  ^  r^ 
scission  for  fmnd. 

].  As  between  a  stockholder  and  the  eor- 
poration,  unless  special  circumstances  alter 
the  case,  the  general  rule  that  contracts  ob- 
tained by  fraud  may  be  avoided  by  the 
party  defrauded  applies  to  a  stock  Bab- 
Head  notes  by  Ltjmpkit?,  J. 

Note.  <—  Fraud  as  a  ffraund  of  reiief 
from  aubacrfption  to  sto€^  after  in" 
solvency  of  €*orporation^ 

As  to  the  right,  in  an  action  by  m  cor- 
porate receiver  to  recover  the  unpaid  bal- 
ance of  stock  subscriptions,  to  interpose  a 
defense  that  would  have  been  available 
against  the  corporation,  see  the  note  to 
Marion  Trust  Co.  v.  Blish,  18  L.R.A.(N.S.) 
347. 

While  the  established  rule  in  England 
seems  to  be  that  all  relief  from  subscrip- 
tion to  stock  upon  the  ground  of  fraud  is 
cut  off  by  the  insolvency  of  the  corpora- 
tion, the  great  weight  of  American  au- 
thority has  proceeded  upon  the  principle 
that  to  entitle  a  subscriber  to  relief,  after 
the  insolvency  of  the  corporation  and  the 
consequent  intervention  of  the  rights  of 
creditors,  upon  the  ground  that  his  sub- 
scription was  induced  by  false  and  fraudu- 
lent representations,  he  must  have  acted 
promptly,  and  with  reasonable  diligence  re- 
pudiated his  contract  upon  discovering  the 
fraud,  and  not  have  permitted  himself  to 
do  any  acts  inconsistent  with  an  intention 
to  repudiate,  such  as  receiving  dividends 
or  taking  part  in  the  proceedings  of  the 
corporation;  otherwise  he  will  not  be  able 
to  escape  his  liability  as  a  stockholder. 

One  of  the  clearest  and  fullest  expres- 
sions of  this  rule  of  law  is  to  be  found  in 
Newton  Nat.  Bank  v.  Newbegin,  33  L.R.A. 
727,  20  C.  C.  A.  339,  40  U.  S.  App.  1,  74 
Fed.  135, — a  leading  case  upon  the  ques- 
tion discussed  in  this  note,  in  which  it  was 
held  that  the  insolvency  of  m  corporation 
would  not  prevent  cancelation  of  a  stock 
subscription  for  fraud  if  the  subscriber 
acted  with  due  diligence  in  discovering  the 
fraud  and  in  repudiating  his  subscription, 
and  no  considerable  amount  of  indebted- 
ness was  contracted  after  the  subscription 
was  made.  The  court  said:  "There  are 
obvious  reasons  why   a  shareholder  of  a 
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Bcription  induced  by  the  fraud  of  the  com- 
pany, through  its  authorized  agents,  and  so 
likewise  where  only  the  rights  of  other 
shareholders  are  affected,  the  company  be- 
ing solvent  and  "a  going  concern/' 

Same  —  Insolvency  —  effect. 

2.  If  a  person  subscribes  for  stock  in  a 
corporation,  and  thereupon  the  company 
proceeds  to  do  business  upon  the  basis  of  the 
stock  subscribed,  and  incurs  indebtedness, 
the  subscriber  cannot,  after  insolvency  of 
the  company  and  the  appointment  of  a  re- 
ceiver, obtain  relief  on  the  ground  of  fraud- 
ulent representations,  as  against  creditors 
thus  obtaining  rights,  or  a  receiver  repre- 
senting them. 

Same  <—  conditions  to  be  considered. 

3.  Where  a  subscriber  for  stock  in  a 
corporation. seeks  to  set  aside  the  subscrip- 
tion on  the  ground  of  fraud  in  its  procure- 
ment, after  a  receiver  has  been  appointed 
for  the  company,  in  determining  whether  he 
can  do  so,  it  is  to  be  considered  what  length 
of  time  has  elapsed  since  tlie  subscription 
was  made;  whether  the  subscriber  has  ac- 
tively participated  in  the  management  of 
tlie  affairs  of  the  corporation ;  wliether  there 

corporation    should    not    be    released    from 
his  subscription   to  its  capital  stock  after 
the  insolvency  of  .the  company,  and  partic- 
ularly after  a  proceeding  has  been  inaugu- 
rated  to    liquiaate    its    affairs,    unless   the 
case  is  one  in   which  the  stockholder   has 
exercised   due   diligence,    and    in   which   tio 
facts  exist  upon  which  corporate  creditors 
can  reasonably  predicate  an  estoppel.    When 
a  corporation  becomes  bankrupt,  the  temp- 
tation  to   lay   aside   the  garb   of   a   stock- 
holder, on  one  pretense  or  another,  and  to 
assume    the    role    of    a    creditor,    is    very 
strong,  and  all  attempts  of  that  kind  should 
be   viewed   with   suspicion.     If   a  consider- 
able period  of  time  has  elapsed  since  the 
subscription   was   made;    if   the   subscriber 
has    actively    participated   in   the   manage- 
ment of  the  affairs  of  the  corporation;    if 
there   has   been   any   want   of   diligence  on 
the   part  of  the  stockholder,  either  in  dis- 
covering   the    alleged    fraud,    or    in    taking 
steps  to  rescind  when  the   fraud   was  dis- 
covered;   and,   above   all,   if    any   consider- 
able amount  of  corporate  indebtedness  has 
been    created    since    the    subscription    was 
made,  which  is  outstanding  and  unpaid, — 
in    all   of  these  cases   the  right  to   rescind 
should  be  denied,  where  the  attempt  is  not 
made    until    the    corporation    becomes    in- 
solvent.    But  if  none  of  these  conditions  exist 
and  the  proof  of  the  alleged  fraud  is  clear, 
we  think  that  a  stockholder  should  be  per- 
mitted to  rescind  his  subscription  as  well 
after  as  before  the  company  ceases  to  be  a 
going  concern.     There  is  some  force,  doubt- 
less, in  the  view  which  has  sometimes  been 
taken  by  eminent  judges,  that  when  a  per- 
son has  been  inveigled  into  making  a  stock 
subscription   by   representations   that   were 
clearly  false  and  fraudulent,  he  should  be 
entitled   to    rescind    his    subscription,    even 
after  the  insolvency  of  the  company,  under 
the    same  circumstances  that  would  entitle 
31   L.RA.(N.S.) 


has  been  any  lack  of  diligence  on  his  part, 
either  in  discovering  the  fraud,  or  in  taking 
steps  to  rescind  after  its  discovery;  and 
whether  any  considerable  amount  of  cor- 
porate indebtedness  has  been  created  since 
the  subscription  was  made  which  remains 
outstanding  and  unpaid. 

Same  •^  Interventions  <—  sufficiency. 

4.  The  interventions  did  not  show  on  their 
face  such  facts  of  the  character  indicated  in 
the  preceding  headnote  as  to  render  them 
subject  to  general  demurrer. 

Same  —  facts  •»  conclusion. 

5.  None  of  the  grounds  of  the  special  de- 
murrer were  properly  sustained,  except 
those  which  objected  to  the  allegation  that 
the  bank  owed  ''an  item  of  about  $20,000 
of  accrued  interest,"  without  stating  to 
whom  it  was  due,  or  showing  any  suflQcient 
reason  for  the  failure  to  do  so,  and  the  al- 
legation that  at  least  $75,000  of  the  loans 
and  discounts  set  out  in  its  statement  were 
worthless,  without  any  further  specifica^ 
tion. 

(August  13,  1010.) 


him  to  rescind  a  contract  of  a  different 
nature;  that  is  to  say,  by  proof  of  due  dili- 
gence in  discovering  the  fraud,  and  of 
prompt  action  after  it  was  discovered." 
And  a  poi'tion  of  this  language  was  quoted 
with  approval  in  W'allace  v.  Bacon,  86 
Fed.  653,  and  in  Scott  v.  Latimer,  33  C. 
C.  A.  1,  60  U.  S.  App.  720.  89  Fed.  843, 
affirmed  in  181  U.  S.  202,  46  L.  ed.  822, 
21  Sup.  Ct.  Rep.  685. 

Another  leading  case  is  Fear  v.  Bartlett, 
81  Md.  435,  33  L.R.A.  721,  32  Atl.  322,  in 
which  it  was  held  that  creditors  of  an  in- 
solvent corporation  could  not  enforce  pay- 
ment of  a  stock  subscription  from  one  who 
was  induced  by  fraud  to  make  it,  and  who 
was  without  laches  in  discovering  the  fraud, 
and  within  a  reasonable  time  after  such 
discovery  repudiated  his  subscription  con- 
tract before  the  corporation  became  insol- 
vent. The  court  said:  "So  long  as  the 
company  is  a  going  concern,  having  the  pos- 
session and  management  of  its  property, 
contracts  made  by  and  with  the  company 
are  governed  by  the  same  principles  of  law 
as  contracts  between  individuals;  and  such 
being  the  case,  if  one  is  induced  to  become 
a  subscriber  to  its  capital  stock  by  the 
fraud  of  the  company,  and  within  a  reason- 
able time  after  the  discovery  of  the  fraud, 
there  being  no  laches  on  his  part  in  dis- 
covering the  fraud,  repudiates  his  subscrip- 
tion, and  this,  too,  before  the  insolvency  of 
the  company,  under  such  circumstances,  he 
is,  according  to  the  settled  law  of  this 
country,  relieved  of  all  liability  on  ac- 
count of  his  subscription.  He  is  relieved 
because  he  has  the  right  to  avoid  a 
fraudulent  contract,  and  because  he  has 
exercised  this  right.  The  subsequent  in- 
solvency of  the  company  can,  upon  no  prin- 
ciple, make  him  liable  on  a  fraudulent  con- 
tract which  he  has  thus  repudiated.     And 
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ERROR  to  the  Superior  Court  for  Ware 
County  to  review  judgments  dismiss- 
ing  interventions  filed  to  rescind  certain 
subscriptions  to  tlie  capital  stock  of  tlie 
Bank  of  Waycross,  in  proceedings  for  the 
appointment  of  receivers  therefor.  Re- 
versed. 

Statement  by  liumpkin,  J.: 

On  November  23,  1007,  the  Bank  of  Way- 
cross  made  an  assignment  for  the  benefit  of 
its  creditors.  Later  receivers  were  appoint- 
ed. Certain  persons  intervened,  alleging  in 
brief  as  follows :  The  bank  had  long  had  an 
authorized  capital  stock  of  $50,000,  of 
which  $25,000  had  been  issued  and  fully 
paid  up.  On  July  11,  1007,  the  capital 
stock  was  increased  from  $50,000  to  $150,< 


000.  All  of  this  was  sold  to  or  divided 
among  the  original  stock liolders,  except 
about  250  shares  of  the  par  value  of  $100 
per  share.  These  shares  were  sold  to  new 
subscribers,  including  the  interveners. 
False  and  fraudulent  representations  were 
made  by  the  bank  and  its  agents  to  induce 
the  taking  of  these  shares,  some  being 
printed,  some  written,  and  some  oral,  each 
intervention  stating  those  on  which  the  in- 
tervener  relied.  The  dates  of  these  pur- 
chases of  stock  ranged  from  August  Ist  to 
September  4th.  Each  of  the  interveners  al- 
leged reliance  on  the  representations  in 
taking  the  stock,  and  each  intervention 
contained  an  allegation  of  this  character: 
"Petitioner  has  never  participated  in  any 
meeting  of  stockholders  of  ^aid  bank,  that 


under  such  circumstances  we  cannot  agree 
that  the  equities  of  the  creditor  are  superior 
to  those  of  the  defrauded  shareholder." 
This  language  was  quoted  with  approval  in 
Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.  132 
Iowa,  306,  110  Am.  St.  Rep.  664,  107  N. 
W.  620. 

In  Ross-Meehan  Brake  Shoe  Foundry  Co. 
V.  Southern  Malleable  Iron  Co.  72  Fed.  057, 
reversed  on  other  grounds  in  38  L.R.A.  616, 
24  C.  C.  A.  426,  47  U.  S.  App.  605,  70  Fed. 
10,  it  was  held  that  if  a  subscriber  to  stock 
could  in  any  case  make  the  defense  that  his 
subscriptions  to  stock  were  obtained  under 
fraudulent  misrepresentations,  after  the  in- 
stitution of  proceedings  to  wind  up  the  cnr 
poration,  it  would  be  necessary  for  him  to 
show  that  he  exercised  the  greatest  dili- 
gence to  discover  the  fraud,  and  promptly 
to  repudiate  his  contract  of  subscription. 

In  Meholin  v.  Carlson,  17  Idaho,  742,  134 
Am.  St.  Rep.  286,  107  Pac.  765,  it  was  held 
that  to  make  effective  the  defense  of  false 
and  fraudulent  representations  as  inducing 
the  purchase  of  corporate  stock,  a  purchas- 
er must  use  the  utmost  diligence  to  discov- 
er the  fraud  and  repudiate  the  contract; 
and  unless  he  did  so,  it  was  a  ivell-estab- 
lished  rule  that  he  could  not  avoid  the  pay- 
ment therefor. 

In  Chamberlain  v.  Trodden,  148  N.  C.  130. 
61  S.  E.  628,  16  A.  &  E.  Ann,  Cas.  177,  it 
was  declared  that  all  the  authorities  were 
to  the  efTect  that,  in  order  for  a  subscriber 
to  stock  to  rescind  his  subscription  or  main- 
tain a  defense  to  his  obligation  therefor, 
on  the  ground  of  fraud  after  the  corpora- 
tion had  become  insolvent,  he  must  act  with 
promptness  and  due  diligence,  both  in  as- 
certaining the  fraud  and  in  repudiating  his 
obligation. 

In  Hilliard  v.  Allegheny  Geometrical 
Wood  Carving  Co.  173  Pa.  1,  34  Atl.  231, 
it  was  held  that  it  was  the  duty  of  stock- 
holders, after  they  had  knowledge  of  the 
fraudulent  acts  and  misrepresentations 
which  induced  them  to  purchase  their  stock, 
promptly  to  rescind  or  offer  to  rescind  their 
contracts;  that  they  could  not  await  tlie 
outcome  of  business,  and,  after  it  proved 
unfavorable,  avail  themselves  of  any  fraud. 
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In  Weisiger  v.  Richmond  Ice  Mach.  Co. 
00  Va.  705,  20  S.  £.  361,  it  was  declared 
that  ordinarily  where  the  rights  or  credit- 
ors were  concerned,  one  who  was  induced 
to  purchase  stock  by  fraudulent  representa- 
tions must  exercise  care  and  vigilance  in 
discovering  the  fraud,  and  upon  the  dis- 
covery thereof  promptly  repudiate  the  pur- 
chase; that  he  had  no  right  to  hold  onto 
the  stock  in  the  hope  or  expectation  of  real- 
izing a  profit  therefrom,  and,  failing  in  this, 
to  disaffirm  the  contract;  and  that  there- 
fore, if,  after  discovering  the  fraud,  he  de- 
manded or  received  a  dividend,  or  continued 
to  act  as  a  stockholder,  or  did  any  act  in- 
consistent with  an  intention  to  disaffirm  the 
contract,  he  would  be  held  to  have  waived 
the  fraud. 

In  Martin  v.  South  Salem  Land  Co.  04 
Va.  28,  26  S.  E.  501,  on  subsequent  appeal, 
07  Va.  340,  33  S.  E.  340,  the  court  declared 
that  the  authorities  sustained  the  doctrine 
that  a  person  who  had,  to  all  external  ap- 
pearances, become  a  stockholder,  could  not. 
**as  to  creditors  who  may  have  trusted  the 
company  upon  the  faith  of  his  membership, 
have  his  contract  of  subscription  rescinded 
upon  the  ground  of  fraud,  where  he  did 
not  repudiate  the  contract  and  take  steps 
to  have  it  rescinded  before  the  company 
.  .  .  became  actually  insolvent;  certain- 
ly not  where  it  does  not  appear  that  he 
was  diligent  in  discovering  the  fraud,  and 
prompt  in  repudiating  his  contract  after 
it  was  discovered." 

The  prevailing  American  rule  finds  sup- 
port also  in  Ogilvie  v.  Knox  Ins.  Co.  22 
How.  380,  16  L.  ed.  340;  Upton  v.  Tribil- 
cock,  01  U.  S.  45,  23  L.  ed.  203  (sharehold- 
ers "must  act  with  the  utmost  diligence  and 
promptitude)  ;"  Chubb  v.  Upton,  05  U.  S. 
665,  24  L.  ed.  623  (a  subscriber  "must  be 
vigilant  in  discovering  such  fraud  and  in 
repudiatinpr  his  contact)  ;*'  Upton  v.  Enffle- 
hart,  3  Dill.  400.  Fed.  Cas.  No.  16.800 
(stockholder  must  use  reasonable  dili- 
prence)  ;  Brown  v.  Altebach,  166  Fed.  488, 
reversed  on  other  grounds  in  103  CCA. 
16,  170  Fed.  32;  Seminole  Securities  Co.  ▼. 
Southern  L.  Ins.  Co.  182  Fed.  85;  Umer 
v.  Solienberger,  80  Md.   316,  43  AtL  810; 
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he  has  never  been  an  oflicer  thereof,  and  has 
never  received  or  accepted  any     benefit  of 
any  character  whatsoever   from   said  bank 
or  by  reason  of   his  ownership  or   poBses- 
sion  of  the  said  stock  thereof."     Some  of 
them  also  alleged  that  they  proceeded  im- 
mediately upon  the  discovery  of  the  fraud, 
and  one  set  out   specifically    certain    rea- 
sons why  he  could  not  have  known  of  the 
fraud  before   the   assignment.      Some    had 
paid  for  the  stock,  some  had  given  notes 
tlierefor.    The  prayers  were   for   a   rescis- 
sion and  other    equitable    relief.      General 
and  special   demurrers    were    filed.      They 
were  sustained   and   the   interventions  dis- 
missed; and  the  interveners  each  excepted. 

w 
9 

^fessrs.  Shelby  Myrick  and  Toomcr  & 
Reynolds  for  plaintiffs  in  error. 

Messrs.  Bcnnet  &  Conyers,  Myers  & 
Parks,  S.  W.  Hitch,  Wilson,  Bennett,  & 


Tjambdln,  liankford  &  DIckerson,  Ad* 
ams  &  Adams,  and  J.  L.  Sweat  for  de- 
fendants in  error. 

liumpkln,  J.,  delivered  the  opinion  of  the 
court: 

In  England  it  is  settled  that  after  the 
commencement  of  winding-up  proceedings 
against  a  corporation,  and  application  to 
be  relieved  from  liability  as  a  shareholder 
on  the  ground  of  fraud  practised  upon  him 
by  agents  of  the  company  in  procuring  the 
subscription  comes  too  late.  Oakes  v.  Tur- 
quand,  L.  R.  2  H.  L.  325;  Stone  v.  City 
&  County  Bank,  L.  R.  3  C.  P.  Div.  282.  By 
the  companies  act  of  1802  (Statutes  at 
Large;  25  &  20  Vict.  434,  §§  23,  20,  37, 
38,  every  company  was  required  to  keep 
a  register  of  members  or  shareholders,  show- 
ing the  name  and  address  of  each,  and  the 
date  of  becoming  a  member  and  of  ceasing 


Dunn  v.  State  Bank,  59  Minn.  221,  01  N. 
W.  27;  Olson  v.  State  Bank,  07  Minn.  207, 
09  X.  W.  904;  Howard  v.  Turner,  155  Pa. 
349,  33  Am.  St.  Rep.  8,  20  Atl.  753. 

The  right  of  a  stockholder  to  repudiate 
his  subscription  on  the  ground  of  fraud 
after  the  insolvency  of  the  corporation  has 
been    denied: 

where  the  stockholder  gave  his  note  for 
stock,  and  the  note  went  into  the  hands  of 
the  officers  as  so  much  assets  of  the  corpo- 
ration, and  as  such  was  paraded  before  the 
public,  and  he  stood  still  for  two  years  and 
allowed  that   note   to  be  counted   in  every 
Eemiannual  statement  that  was  made  to  the 
])iiblic  as  so  much  cash  which  the  creditors 
nf  the  company  might  look  to  to  cover  their 
losses.     Farrar  v.  Walker,  3  Dill.  500,  note, 
13  xVat.  Bankr.  Reg.  82,  Fed.  Cas.  No.  4,709; 
— where  the  defendant  paid  repeated  aseesa- 
nieiits,  participated  in  meetings  of  stockhold- 
?rs,    and  continued  to  hold  his  stock  for  a  year 
>r  more,  and  «until  the  company  had,  by  rea- 
*:  II  of   losses,  become  insolvent  and   credit- 
>rs    sought    to   have   assets  applied   to   the 
»nvment    of   their  claims.     Upton   v.  Jack- 
on,  1   Flipp.  413,  Fed.  Cas.  No.  10,802.  The 
Diirt  declared  that  if  one,  throiigh  misrep- 
?i-en  tat  ions  and  fraud,  was  induced  to  sub- 
jribe    for   or   purchase  stock,  he  might  re- 
nd iate  his  contract  and  be  relieved  of  his 
'latinn    as   stockholder,  provided  he  did  so 
-oniptly   and  used  reasonable  measures  to 
at  end  ; 

— where  it  appeared  that  the  stock- 
Ider  had  received  several  dividends  up- 
his  stock,  and.  several  months  before 
;  filing*  of  his  bill  for  rescission,  had 
r>\vlod^e  of  facts  which  naturally  led  him 
inquire  as  to  the  truth  of  the  statements 
icli  had  induced  him  to  purchafle,  and 
II  found  that  they  were  untrue.  Bar- 
V.  Walton  &  W.  Co.  92  Fed.  13.  Ilie 
rt  declared  that  he  should  have  made  it 
.r  that  it  was  the  discovery  of  the  fraud, 
the  failure  of  the  enterprise,  which  im- 
ed  him  to  retreat  from  it: 
-where  a  slockholder  in  a  banking  corpo- 
LuR.^.  (K.S.) 


ration  received  and  retained  dividends  upon 
his  stock,  and  permitted  the  depositors  of 
the  bank  to  rely  upon  his  apparent  owner- 
ship thereof.  Bissell  v.  Heath,  98  Mich. 
472,  67  N.  W,  685;  Foster  v.  Row,  120  Mich. 
1,  77  Am.  St.  Rep.  505,  79  N.  VV.  090; 

— where,  after  his  purchase,  the  stock- 
holder acquired  information  as  to  the 
financial  condition  of  the  company  suf- 
tic  lent  to  disclose  the  false  represen- 
tations, or  to  impose  upon  him  the  duty 
of  inquiry,  and  took  no  steps  to  repudiate 
his  purchase  until  more  than  two  years 
thereafter.  Tierney  v.  Parker,  58  N.  J.  Kq. 
117,  44  Atl.  161. 

So,  in  Earle  v.  Humphrey,  121  Mich. 
518,  80  N.  W.  370,  a  stockholder  was  held 
to  be  guilty  of  laches  preventing  a  rescis- 
sion by  him  of  his  contract  for  the  pur- 
chase of  stock,  where  it  appeared  that  im- 
mediately upon  his  purchase  he  was  made 
a  director,  and  continued  as  such  until 
the  bank  suspended  pa^'ment  becaiise  of 
insolvency,  and  took  no  steps  until  near- 
ly a  year  thereafter,  and  his  only  excuse 
was  that  he  relied  upon  the  untruthful 
statements  of  his  fellow  officers  of  the  bank. 

On  the  other  hand,  it  was  held  in  StufHe- 
beam  v.  DeLashmutt,  83  Fed.  449,  that 
where  one  induced  by  fraud  to  purchase 
stock  of  an  insolvent  corporation  acted 
with  promptness  upon  discovering  the  fraud 
that  had  been  perpetrated  upon  him,  and  at 
once  proceeded  to  disaffirm  the  contract  un- 
der which  he  took  the  stock,  and  brought 
suit  to  cancel  the  contract  and  recover  back 
the  consideration  paid  by  him,  he  was  not 
liable  for  an  assessment  made  upon  his 
stock  thereafter,  where  it  was  not  claimed 
that  any  debt  was  created  between  the  time 
of  liis  purchase  and  the  levying  of  the  as- 
sessment. 

And  in  Davis  v.  Louisville  Trust  Co.  30 
L.R.A.(N.S.)  1011,  104  C.  C.  A.  24,  181 
Fed.  10,  a  claimant  against  a  bankrupt  cor- 
poration, who  had  been  induced  to  purchase 
stock  through  false  and  fraudulent   repre- 
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to  be  a  member,  and  a  penalty  was  pro- 
vided for  a  failure  so  to  do.  Once  a  year 
a  list  was  required  to  be  made  up  and  for- 
warded  to  the  public  registrar.  The  regis- 
ter of  members  was  made  prima  facie  evi- 
dence of  what  it  was  required  to  contain. 
On  winding  up,  every  present  and  past 
member  who  had  not  ceased  to  be  a  mem- 
ber for  a  year  was  liable  to  contribute  to 
the  payment  of  debts.  How  far  the  English 
decisions  may  have  been  aftected  by  the  re- 
quirements of  that  act  need  not  be  con- 
sidered. In  this  state  there  is  no  similar 
law.  The  courts  must  determine  the  ques- 
tion by  applying  general  principles  of 
equity.  A  stockholder  occupies  a  three- 
fold relation:  First,  to  the  corporation 
itself;    second,  to  other  stockholders;    and, 


third,  to  creditors  of  tho  corporation. 
Fraud  does  not  render  a  contract  abso- 
lutely void,  but  voidable.  It  remains  valid 
until  repudiated  or  avoided.  As  between  a 
stockholder  and  the  corporation,  unlesa  siic- 
cial  circumstances  alter  the  case,  the  gen- 
eral rule  that  contracts  obtained  by  fraud 
may  be  avoided  by  the  party  defrauded  ap- 
plies to  a  stock  subscription  induced  by  the 
fraud  of  the  company  through  its  author- 
ized agents.  So  also  where  only  the  rights 
of  other  shareholders  are  affected,  the  com- 
pany being  solvent  and  "a  going  concern.'* 
These  matters  are  of  comparatively  easy 
solution.  But,  where  the  rights  of  credit- 
ors are  involved,  the  question  is  one  of 
greater  difficulty.  Some  American  deci- 
sions have  announced  in  general  terms  the 


sentations,  was  held  not  to  be  barred  from 
proving  his  claim  by  laches,  where  it  ap- 
peared that,  upon  discovering  the  fraud,  he 
repudiated  and  rescinded  the  contract,  and 
tendered  to  the  company  the  certificate  rep- 
resenting the  stock,  and  demanded  payment 
of  the  price  thereof,  though  a  period  of 
three  years  had  elapsed  between  his  pur- 
chase of  the  stock  and  his  repudiation  of 
the  contract. 

And  in  Savage  v.  Bartlett,  78  Md.  561, 
28  Atl.  414,  it  was  held  that  if  a  subscrip- 
tion was  procured  through  the  false  repre- 
sentations of  the  company  issuing  the 
same,  and  there  was  no  laches  or  de- 
lay upon  the  subscriber's  part  in  discover- 
ing the  fraud,  and  if,  before  the  execution 
of  a  deed  conveying  its  property  in  trust 
for  the  benefit  of  creditors,  he  notified  the 
corporate  officers  that  he  repudiated  the 
contract,  these  facts  constituted  a  valid  de- 
fense to  an  action  by  the  trustee  to  recov- 
er unpaid  instalments  of  his  subscription. 

And  in  Dieterle  v.  Ann  Arbor  Paint  & 
Enamel  Co.  143  Mich.  416,  107  N.  W.  79. 
which  was  an  action  by  a  judgment  credit- 
or to  enforce  the  statutory  liability  of 
stockholders,  it  was  held  that  a  stockholder 
was  not  estopped  from  setting  up  fraud  as 
a  defense  where  it  appeared  that  he  re- 
pudiated his  subscription  as  soon  as  he 
learned  of  the  fraud,  and  no  stock  was  ever 
issued  tc  him,  and  his  name  never  appeared 
either  among  the  original  incorporators  or 
on  the  list  of  stockholders,  and  he  never 
participated  in  any  of  the  meetings  except 
the  one  in  which  he  repudiated  all  further 
liability    upon    his    subscription. 

And  in  Dunn  v.  Candee,  98  App.  Div.  317, 
90  N.  Y.  Supp.  674,  it  was  held  that  a  stock- 
holder should  be  permitted  to  recover  as 
against  the  receiver  of  an  insolvent  corpo- 
ration what  he  had  paid  for  stock,  upon 
the  ground  that  his  subscription  had  been 
induced  by  false  representations,  where  it 
appeared  that,  as  soon  as  he  learned  of  such 
falsity,  he  immediately  demanded  the  re- 
turn of  the  money  paid  for  the  stock,  and 
offered  to  return  the  stock  with  all  divi- 
dends he  had  received  thereon. 

And  in  Wheeler  &  W.  Mfg.  Co.  v.  Wilson, 
31  L.R.A.(N.S.) 


6  Ont.  Rep.  421,  it  was  held  that  the  judg- 
ment creditor  of  a  corporation  could  not 
bring  suit  for  unpaid  stock  against  a  sub- 
scriber for  shares  who  afterwards  became  a 
director,  but  who,  upon  learning  of  the 
falsity  of  the  statement  by  which  he  was  in- 
duced to  become  a  subscriber,  forced  the  com- 
pany, by  a  threat  of  legal  proceedings,  to 
cancel  his  stock,  though  the  creditor's  claim 
arose  before  such  cancelation. 

The  language  used  by  the  courts  in  some 
of  the  caaes  would  seem  to  indicate  that 
the^  acted  upon  the  principle  that  a  sub- 
scriber will  not  be  relieved  from  his  con- 
tract if  he  waits  until  the  corporation  has 
failed, — probably  upon  the  theory  that  the 
failure  of  the  enterprise,  and  not  the  fraud, 
has  stimulated  him  to  withdraw. 

Thus,  in  Lantry  v.  Wallace,  38  C.  C.  A. 
510,  97  Fed.  865,  which  was  an  action  by 
the  receiver  of  an  insolvent  corporation  to 
recover  an  assessment  on  stock,  it  was  de- 
clared that  even  though  a  stockholder  had 
been  induced  to  become  such  through  fraud, 
which  would  render  his  purchase  or  sub- 
scription voidable  as  between  himself  and 
the  corporation,  or  as  between  himself  and 
party  from  whom  he  acquired  his  stock,  yet, 
if  he  had  knowingly  permitted  himself  to  be 
registered  upon  the  books  of  the  corporation 
as '  a  shareholder  prior  to  its  insolvency, 
and  had  remained  such  for  any  considerable 
length  of  time,  and  until  insolvency  super- 
vened, he  could  not  then  be  permitted  to  re- 
scind his  purchase  or  subscription  so  far  as 
the  corporate  creditors  were  concerned.  But, 
in  affirming  this  decision  (182  U.  S.  536, 
45  L.  ed.  1218,  21  Sup.  Ct.  Rep.  878),  the 
Supreme  Court  confined  itself  to  holding 
that  fraudulent  representations  by  which  a 
person  was  induced  to  become  a  stockholder 
in  a  bank  constituted  no  defense  in  an  ac- 
tion at  law  by  a  receiver  of  the  bank  to  en- 
force the  statutory  liability  of  the  stock- 
holders, as  the  defense  was  of  an  equitable 
nature,  and  must  be  asserted,  if  at  all,  in 
equity. 

And  in  Upton  v.  Hansbrough,  3  Biss.  417, 
Fed.  Cas.  No.  16,801,  it  was  held  that  it 
was  too  late  for  stockholders,  after  the  cor- 
poration to  which  they  belonged  had  become 
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rule  laid  down  by  the  English  courts;  but 
in  most  of  them  additional  circumstances 
existed,  such  as  receiving  benefits  after 
knowledge  or  notice  of  the  fraud,  acts  done, 
after  notice  or  knowledge,  inconsistent  with 
a  disaffirmance,  laches,  estoppel,  the  inter- 
vening of  rights  of  innocent  third  parties, 
or  the  like.  Thus,  in  Chubb  v.  Upton,  05 
U.  S.  665,  667,  24  L.  ed.  523,  524,  Mr.  Jus- 
tice  Hunt  said:  "It  has  been  several  times 
adjudged  in  this  court  that  in  an  action 
by  such  assignee  to  recover  unpaid  sub- 
scriptions upon  stock  in  such  an  organiza- 
tion, the  defense  of  false  and  fraudulent 
representations  inducing  such  subscription 
cannot  be  set  up,  especially  when  the  sub- 
scriber has  not  been  vigilant  in  discovering 
such   fraud,    and    in    repudiating   his   con- 


tract." It  cannot  be  easily  determined 
just  how  farr  a  rule  laid  down  in  general 
terms  would  be  applied  in  the  absence  of 
the  facts  added  to  it  under  an  "especially." 
In  the*  case  just  cited,  Chubb  was  sued  by 
an  assignee  in  bankruptcy  of  the  company. 
He  sought  to  set  up  irregularities  and  in- 
formalities in  the  increase  of  capital  stock 
to  which  he  became  a  subscriber,  and  also 
fraud  in  the  procurement  of  his  subscrip- 
tion. It  appeared  that  he  was  president 
of  a  branch  of  the  company,  took  part  in 
its  meetings,  paid  money  on  his  stock,  and 
at  one  time  gave  a  proxy  to  another  per- 
son to  attend  and  vote  at  a  stockholders' 
meeting  at  the  main  office.  He  made  no 
efTort  to  cancel  bis  subscription.  The  com- 
pany incurred  liabilities,  and  was  adjudi- 


insolvent  and  the  investment  was  found  to 
be  unprofitable,  to  avoid  their  liability  as 
stockholders  upon  the  ground  that  they 
were  induced  to  take  stock  by  false  and 
fraudulent  statements. 

An  in  Scott  v.  Abbott,  87  C.  C.  A.  475, 
160  Fed.  573,  it  was  held  that  persons  who 
had  been  induced  by  false  statements  of  the 
officers  of  a  corporation  to  purchase  some 
of  its  preferred  stock,  and  who  for  a  year  or 
more  had  accepted  dividends  thereon,  could 
not,  after  discovering  the  falsity  of  the 
statements  made,  and  after  a  state  of  insol- 
vency and  actual  bankruptcy  of  the  cor- 
poration had  supervened,  repudiate  their 
purchases  and  participate  in  the  assets  of 
the  insolvent  estate  p7'o  rata  with  the  gen- 
eral creditors,  who  innocently  contracted 
their  debts  on  the  strength  of  the  resources 
which  such  stockholders  and  others  simi- 
larly situated  had  reasonably  led  them  to 
believe  the  corporation  possessed. 

So,  in  Michener  v.  Payson,  13  Nat.  Bankr. 
Reg.  49,  Fed.  Cas.  No.  9,524,  it  was  held 
that  where  one  took  and  held  a  certificate 
for  the  full  amount  of  the  stock  subscribed 
for  by  him  and'  received  dividends  upon  it, 
and  upon  the  basis  of  his  subscription  and 
that  of  others  the  company  was  enabled  to 
increase  its  indebtedness,  his  equity  was 
subordinate  and  unavailing  as  against  those 
who  became  creditors  of  the  corporation  up- 
on the  faith  and  security  of  its  stock  sub- 
scriptions. 

And  in  the  following  cases,  all  of  which 
were  actions  by  the  representatives  of  in- 
solvent corporations  or  by  creditors  there- 
of against  certain  stockholders,  to  enforce 
tlie  latter's  statutory  liability  or  to  recov- 
er for  unpaid  stock,  the  courts  refused  to 
permit  the  defendants  to  avail  themselves  of 
the  defense  that  their  subscriptions  were 
induced  by  fraudulent  representations,  but 
there  was  no  discussion  of  that  question  be- 
yond the  mere  statement  that  such  defense 
was  not  available  against  creditors:  Scott 
V.  Deweese,  181  U.  S.  202,  45  L.  ed.  822, 
21  Sup.  Ct.  Rep.  685,  affirming  33  C.  C.  A. 
1,  60  U.  S.  App.  720,  89  Fed.  843;  Moos- 
bruger  v.  Walsh,  89  Hun,  564,  35  N.  Y. 
Supp.  650;  Mansfield  v.  Woods,  11  Ohio 
31  L.R.A.(N.S.) 


Dec.  Reprint,  761;  Painesville  Nat.  Bank  v. 
King  Varnish  Co.  (Ohio  C.  C.)  1  Toledo 
Leg.  News,  304;  Dettra  v.  Kestner,  147  Pa. 
566,  23  Atl.  880;  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1015;  Cox  v.  Dickie, 
48  Wash.  264,  93  Pac.  523;  Brownlee  v. 
Hyde,  Rap.  Jud.  Quebec,  15  B.  R.  221; 
while  there  was  not  even  such  a  statement 
in  McDowall,  v.  Sheehan,  13  N.  Y.  Supp. 
386,  reversed  on  other  grounds  in  129  N. 
Y.  200,  29  N.  E.  299,  m  which  recovery 
was  allowed  in  favor  of  a  creditor  of  an  in- 
solvent corporation  against  a  stockholder 
thereof,  though  the  latter  had  been  induced 
to  subscribe  for  the  stock  by  false  represen- 
tations. 

In  Duffield  v.  E.  T.  Barnum  Wire  ft  Iron 
Works,  64  Mich.  293,  31  S.  W.  310,  which 
was  an  action  to  recover  back  money  paid 
for  stock  on  the  ground  that  it  was  ob- 
tained by  false  and  fraudulent  representa- 
tions, it  appeared  that  the  plaintiff  bought 
stock  and  attended  stockholders'  meetings, 
voted  to  increase  the  capital  stock,  voted 
and  received  dividends,  and  did  nothing  to 
repudiate  or  rescind  the  contract  for  six 
months,  and  a  judgment  for  the  defendant 
was  affirmed  by  a  divided  court.  In  the 
prevailing  opinion  it;  was  declared  that  it 
was  too  late  to  .assert  a  right  to  rescind  aft- 
er the  plaintiff  knew  of  the  insolvency  of 
the  corporation,  and  the  rights  of  creditors 
had  intervened,  but  Chief  Justice  Campbell, 
in  a  dissenting  opinion,  declared  that,  in- 
asmuch as  there  was  nothing  to  show  that 
the  plaintiff  was  at-  fault  in  not  discovering 
the  fraud,  and  had  not  himself  contributed 
to  mislead  others,  he  was  entitled  to  main- 
tain his  action. 

In  Bosley  v.  National  Mach.  Co.  123  N. 
Y.  550,  25  N.  E.  990,  which  was  an  action 
against  a  going  concern  to  rescind  a  con- 
tract for  the  purchase  of  stock,  on  the 
ground  of  fraud,  there  is  a  dictum  that  the 
plaintiff  remained  under  responsibility  to 
the  creditors  of  the  company  while  she  w^as 
actually  a  stockholder,  notwithstanding  the 
fraud  practised  upon  her,  and  that  any 
judgment  which  she  might  obtain  in  the  ac- 
tion before  the  court  would  not  shield  her 
against  liability  to  past  creditors. 
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cated  a  bankrupt  about  fifteen  months  after- 
liiB  subscription.  Clearly  he  should  not 
have  been  relieved.  In  Upton  v.  Tribilcock, 
91  U,  S.  45,  23  L.  ed.  203,  the  shareholder 
had  delayed  repudiating  his  subscription 
for  three  years  and  until  an  assignee  in 
bankruptcy  had  been  appointed,  and  there 
were  other  circumstances  showing  laches. 
Discussions  of  the  subject  will  be  found  in 
2  Thompu  Corp.  §§  3440,  1449;  Upton  v. 
Englehart,  3  Dill.  496,  Fed.  Cas.  No.  16, 
800;  Farrar  v.  Walker,  3  Dill.  506,  Fed. 
Cas.  No.  4,679  (reported  unofficially)  ; 
Newton  Nat.  Bank  v!  Newbcgin,  33  L.R.A. 
727,  and  note  (20  C.  C.  A.  339,  40  U.  S. 
App.  1,  74  Fed.  135);  Parker  v.  Thomas, 
19  Ind.  213,  81  Am.  Dec.  385,  401,  note. 
A  number  of  American  decisions  are  to  the 


effect  that  where  one  subflcribea  to  stock 
and  the  company  proceeds  to  do  buaineM, 
incurs  liabilities,  and  later  fails  and  is  ad- 
judged a  bankrupt,  or  ita  assets  are  placc^ 
in  the  hands  of  a  receiver  for  the  purpose 
of  winding  it  up,  no  rescission  will  be  allow- 
ed, unless  under  exceptional  circumstances. 
Thonip.  Corp.  §  1450. 

Turning  now  to  the  decisions  in  this 
state,  in  Grangers'  Ins.  Co.  v.  Turner,  61 
Ga.  561,  a  subscriber  proceeded  by  attach- 
ment to  recover  of  the  company  the  amount 
paid  by  him  on  his  subscription  before  dis- 
covering the  fraud.  It  was  alleged  that 
the  stock  was  worthless.  The  defendant 
demurred  to  the  declaration  in  attachment. 
The  demurrer  was  overruled,  and  defend- 
ant excepted.     It  was  held  that  the  action 


In  Deppen  v.  German-American  Title  Co. 
24  Ky.  L.  Rep.  1110,  70  S.  W.  868,  it  was 
declared  to  be  the  rule  that,  after  the  in- 
solvency of  a  corporation,  a  subscriber  of 
stock  could  not  have  a  rescission  of  his  sub- 
scription for  fraud  practised  upon  him, 
whereby  he  was  induced  to  make  his  sub- 
scription, but,  on  a  reconsideration  of  the 
case,  that  part  of  the  opinion  waa  with- 
drawn.   24  Ky.  L.  Rep.  1876,  72  S.  W.  768. 

In  Kentucky  and  Missouri,  the  rule 
would  seem  to  be  that  any  defense  avail- 
able against  the  corporation  would  also  be 
available  against  an  assignee  of  the  corpo- 
ration for  the  benefit  of  creditors. 

Thus,  in  Kentucky  Mut.  Invest.  Co.  v. 
Schaefer,  120  Ky.  227,  85  S.  W.  1098,  it 
was  held  that  where  a  subscriber  for  stock, 
induced  by  fraud  to  make  his  subscription, 
was  in  no  fault,  and  it  was  not  in  his  pow- 
er to  discover  the  fraud  before  the  corpora- 
tion failed,  he  was  entitled  to  make  any 
defense  against  the  assignee  of  the  corpo- 
ration for  benefit  of  creditors  which  he  could 
make  against  the  corporation  itself,  upon 
the  ground  that,  in  that  state,  an  assignee 
for  benefit  of  creditors  ^'simply  stands  in 
the  shoes  of  his  assignor,  and  any  defense 
which  may  be  made  .against  the  assignor 
may  be  made  against  him.'' , 

And  in  Ha«kell  v.  Worthington,  94  Mo. 
560,  7  S.  W.  481,  which  was  an  action  by 
an  assignee  of  an  insolvent  coporation  to  re- 
cover the  price  of  shares  for  which  the  de- 
fendant had  subscribed,  it  was  held  that  as 
an  assignee  "stood  in  the  shoes  of  the  cor- 

?ioration,"  the  stockholder  waa  not  estopped 
rom  setting  up  false  representations  indu- 
cing him  to  subscribe,  where  he  did  not  par- 
ticipate in  its  organization,  never  received 
a  certificate  of  stock,  or  notice  of  an  assess- 
ment thereon,  and  never  participated,  dir 
rectly  or  indirectly,  in  any  of  its  meetings 
or  proceedings,  or  co-operated  in  any  of  its 
acts. 

In  Florida  Land  &  Improv.  Co.  v.  Mer- 
rill, 2  a  C.  A,  629,  2  U.  S.  App.  434,  52 
Fed.  77,  reaffirmed  in  8  C.  C.  A.  444,  13  U. 
1.  App.  €49,  60  Fed.  17,  it  was  held  that 
a  holder  of  bank  stock  taken  from  the 
bank  itself,  in  part  payment  for  land,  was 
;il  L.RJ^.(N.S.) 


entitled  to  a  rescission  of  his  contract  as 
against  a  receiver,  upon  the  ground  of  false 
and  fraudulent  representations  in  regard  to 
the  solvency  of  the  bank  at  the  time  of  the 
purchase,  where  the  receiver  and  all  the 
creditors  and  stockholders  of  the  bank, 
and  the  bank  in  its  corporate  capacity,  had 
full  notice  of  the  fraud.  The  grounds  of 
this  decision  iare  best  given  in  the  lan- 
guage of  the  court  itself:  "As  it  is  admit- 
ted that  the  bank  stock,  when  fraudulently 
sold  and  delivered  to  the  appellant,  waa  the 
property  of  the  bank,  and  that  the  proceeds 
of  the  fraudulent  sale  were  at  once  turned 
over  to  the  bank,  and  are  now  held  by  the 
receiver  as  the  property  of  the  bank,  we  do 
not  understand  how  it  can  be  that  any  cred- 
itor of  the  bank  can  have  such  an  interest 
as  would  prevent  restitution.  The  receiver 
representing  creditors  has  only  the  rights  of 
property  possessed  by  the  bank.  It  does 
not  appear,  nor  is  it  to  be  inferred,  that 
the  receiver  or  the  creditors  of  the  bank 
have  parted  with  anything  of  value  upon 
the  faith  of  the  bonds  fraudulently  held  by 
the  bank,  and  to  allow  the  receiver,  on  the 
theory  that  there  may  be  some  bona  fide 
creditor  of  the  bank,  to  retain  the  proceeds 
of  the  fraudulent  sale,  would  be  to  give  the 
creditors  of  the  bank  the  fruits  of  a  gross 
fraud,  which,  by  taking  and  holding,  would 
make  them  particeps  criminis.  .  .  . 
This  is  not  a  case  of  subscription  to  the  cap- 
ital stock  of  an  incorporated  copipany,  nor 
a  case  of  transfer  of  stock  by  an  ordinary 
stockholder,  but  it  is  a  case  where  the  bank, 
as  an  actor,  made  a  fraudulent  sale  of  its 
own  stock,  and  now  by  its  receiver  holds  the 
proceeds  thus  acquired.  In  other  words, 
the  receiver  of  the  bank  holds  property  that 
does  not  belong  to  the  bank,  to  which  neith- 
er he  as  receiver  nor  the  creditors  of  the 
bank  are  entitled  in  equity  and  good  con- 
science." The  court  added,  however:  "To 
withhold  from  the  demands  of  the  creditors 
of  the  bank  property  fraudulent  acquired 
by  the  bank  does  not  necessarily  require  a 
denial  of  an  assessment  on  the  stock  of 
the  bank,  if  necessary  to  pay  debts."  and 
declared  the  purchaser  to  be  entitled  to  a 
rescission  of  his  purchase,  as  against  th« 
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would  lie;  that  if  the  fraud  had  been  con- 
doned by  acquiescence  or  otherwise,  or  if 
such  legal  or  equitable  rights  had  attached 
in  favor  of  creditors  of  the  corporation  as 
that  the  plaintiff  could  not,  on  that  ac- 
count, recede  from  his  subscription,  these 
matters  could  be  shown;  but  that,  as  they 
did  not  appear  on  the  face  of  the  declara- 
tion, it  was  not  demurrable.  In  Turner  v. 
Grangers'  Life  &  Health'  Ins.  Co.  65  Ga. 
649,  38  Am.  Rep.  801,  it  was  held  that, 
though  a  subscription  to  stock  may  have 
been  induced  by  fraud,  the  subscriber  could 
not  recover  the  amount  paid  by  him,  if 
there  were  creditors  to  an  equal  or  larger 
amount  on  debts  contracted  after  his  sub- 
scription. In  that  case  it  was  alleged  that 
the  stock  was  worthless,  and  that  the  de- 


fendant, a  foreign  corporation,  had  made  an 
assignment.  In  Hamilton  v.  Grangers'  Life 
&  Health  Ins.  Co.  67  Ga.  145,  the  ruling 
was  approved.  In  Stewart  v.  Rutherford, 
74  Ga.  435,  the  plaintiff  had  been  induced 
by  fraudulent  means  to  join  in  obtaining 
a  charter,  entering  into  a  venture  and  put- 
ting in  money.  He  filed  an  equitable  peti- 
tion against  the  other  members  (who  were 
alleged  to  be  conspirators)  and  the  com- 
pany. It  was  held  that  equity  would  grant 
him  relief,  whether  the  company  was  insol- 
vent or  not.  It  was  said:  "Of  course,  If 
innocent  parties  have  been  affected  by  the 
corporation  during  its  operation  the  court 
will  protect  them."  In  Beck  v.  Henderson, 
76  Ga.  360,  it  was  held  that  where  a  cor- 
poration had  held  itself  out  to  the  world 


bank  and  its  receiver,  "at  least  so  far  as 
to  restore  to  appellant  the  vendor's  lien 
upon  the  lands  described  in  the  bill  for 
the  amount  of  the  purchase  price  still  un- 
paid) leaving  the  receiver  to  collect  assess- 
ments on  stock  from  such  stockholders  as, 
under  the  law,  may  be  liable." 

In  Marion  Trust  Co.  v.  Blish,  170  Ind. 
686,  18  L.R.A.(N.S.)  347,  84  N.  E.  814,  8d 
N.  £.  344,  it  was  held  that  a  defense  of 
fraud  in  procuring  a  subscription  of  stock 
by  a  corporation  could  not  be  prevented  in 
an  action  by  a  receiver  on  a  note  given 
therefor,  merely  because  the  rights  of 
some  of  the  corporate  creditors  attached 
subsequently  to  the  making  of  the  note,  up- 
on the  ground  that  such  action  must  be 
based  on  the  title  of  the  corporation,  and 
a  receiver  was  not  charged  with  the  duty 
of  representing  creditors  whose  rights  were 
personal  and  antagonistic  to  his. 

In  Olcott  V.  Cliandler,  1  N.  Y.  City  Ct. 
Rep.  Supp.  30,  a  distinction  was  made  be- 
tween the  rights  of  an  original  subscriber 
to  stock  of  a  corporation  and  of  an  ordi- 
nary purchaser  thereof  after  the  formation 
of  the  corporation  was  completed ;  and  while 
it  was  declared  that  a  subscriber  to  stock 
could  not  defend  an  action  for  unpaid  stock 
upon  the  ground  of  fraud,  as  against  a  re- 
ceiver of  the  corporation,  because  he  rep- 
resented its  creditors,  yet,  in  the  case  of  an 
ordinary  purchaser  of  stock,  such  defense 
was  good,  since  the  receiver  took  title  to 
such  cause  of  action,  subject  to  all  the  equi- 
ties existing  against  the  corporation. 

And  in  Litchfield  Bank  v.  Peck,  29  Conn. 
384,  which  was  an  action  upon  a  matured 
note  given  by  defendant  in  part  payment  of 
stock  in  a  bank,  transferred  to  him  by  one 
of  the  original  subscribers,  the  court  spe- 
cifically declined  to  decide  whether  a  bona 
fide  original  subscriber  could  avoid  his  ob- 
ligation by  showing  that  his  subscription 
was  obtained  by  fraud,  but  permitted  the 
defendant,  a  purchaser  after  the  organiza- 
tion, to  set  up  the  defense  of  fraudulent 
representations  of  the  bank  and  want  of 
consideration  of  the  note,  apparently  upon 
the  ground  that,  as  tlie  note  was  void  and 
the  receivers  were  not  indorsees  thereof 
31  L.R.A.(N.S.) 


before  maturity,  they  had  no  greater  rights 
than  the  bank. 

But  in  Dunn  v.  State  Bank,  59  Minn. 
221,  61  N.  W.  27,  which  was  an  action  for 
the  cancelation  of  stock  by  one  who  had 
purchased  the  same  after  the  organization 
of  the  corporation,  to  which  no  creditors 
were  parties,  and  the  defendants  made  no 
objections  on  that  ground,  the  court  de- 
clared that  it  did  not  follow  that  it  should 
regard  the  plaintiff's  status  as  though 
there  were  no  creditors,  and  proceed  as 
though  it  were  a  case  where  the  corpora- 
tion was  a  solvent,  going  concern,  and  de- 
stroy the  evidence  of  the  rights  of  creditors 
by  canceling  the  stock  certificate,  and  thus 
cloud  and  complicate  those  rights. 

And  in  Briggs  v.  Cornwell,  9  Daly,  436, 
no  attention  was  paid  to  this  distinction, 
and  a  judgment  creditor  was  permitted  to 
recover  against  a, purchaser  of  stock  upon 
the  latter's  statutory  liability,  though  liis 
purchase  was  induced  by  false  and  fraud- 
ulent representations. 

And  it  may  be  inferred  from  the  lan- 
guage used  in  stating  the  law  in  Upton  v. 
Jackson,  1  Flipp,  413,  Fed.  Cas.  No.  16,802, 
supra,  and  in  Lantry  v.  Wallace,  38  C.  C. 
A.  510,  97  Fed.  865,  supra,  that  the  courts  in 
both  cases  disregarded  any  such  distinction. 

In  the  following  cases  the  fact  that  the 
corporation  was  insolvent  did  not  seem  to 
be  sufficient  to  induce  the  belief  in  the 
minds  of  the  courts  that  rights  of  creditors 
were  involved,  since  rescissions  of  con- 
tracts of  subscription  were  allowed,  upon 
the  ground  that  the  subscriptions  were  in- 
duced by  false  and  fraudulent  representa- 
tions, merely  because  the  creditors  took  no 
part  in  the  proceedings,  and  there  was 
nothing  beyond  the  fact  of  insolvency  to 
show  that  the  equities  of  creditors  were  in- 
volved: Beall  V.  Dillon,  5  Kan.  App.  27, 
47  Pac.  317;  Ramsey  v.  Thompson  Mfg.  Co. 
116  Mo.  313,  22  S.  W.  719;  Park  v.  Kribs, 
24  Tex.  Civ.  App.  650,  60  S.  W.  905. 

In  Robinson  v.  Dickey,  14  Tex.  Civ.  App. 
70,  36  S.  W.  499,  it  was  merely  held,  with- 
out any  discussion  whatever  that  a  con- 
tract for  the  purchase  of  stock  in  a  bank 
should  be  rescinded  where  false  represents- 
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and  contracted  debts  on  the  faith  of  its 
organization,  and  a  stockholder  had  stood 
by  and  interposed  no  objection  be  was 
bound,  and  in  a  suit  by  the  receiver,  on  a 
promissory  note  given  for  the  amount  of 
his  subscription  to  the  capital  stock,  he 
could  not  successfully  defend  by  showing 
fraud  in  procuring  his  subscription.  In 
Howard  v.  Glenn,  85  Ga.  238,  21  Am.  St. 
Rep.  150,  11  S.  E.  GIO,  it  was  held  that  if 
one  became  a  stockholder  in  a  corporation, 


though  his  subscription  waS  obtained  by 
fraud,  he  would  be  liable  to  its  creditors 
for  so  much  of  his  unpaid  subscription  sb, 
in  connection  with  the  amounts  due  by 
other  corporators,  might  be  necessary  to 
pay  its  debts.  The  defendant,  however, 
was  an  original  corporator  and  subscriber, 
and  whatever  debts  were  incurred  were 
made  after  his  subscription. 

When  a  person  becomes  a  stockholder  of 
a  corporation,  he  becomes  a  part  of  it.    Its 


tions  were  made  that  the  bank  was  solvent 
and  the  stock  worth  its  face  value,  though 
the  bank,  at  the  time  of  the  suit,  was.  m 
the  hands  of  a  receiver. 

In  Ruggles  v.  Brock,  6  Hun,  164,  a  sub- 
scriber was  held  to  be  estopped  from  setting 
up  the  defense  of  false  and  fraudulent  rep- 
resentations inducing  his  subscription,  as 
against  creditors,  by  the  fact  that  ne  served 
as  a  director  of  the  corporation. 

In  Wilson  v.  Hundley,  96  Va.  96,  70 
Am.  St.  Rep.  837,  30  S.  E.  492,  it  was  held 
that  if  a  subscriber  to  stock  elected  to  af- 
lirm  his  subscription  after  learning  that 
the  representations  which  induced  him  to 
subscribe  were  false,  he  could  not  set  up 
the  defense  of  such  fraud  in  an  action  by  the 
assignee  for  the  benelit  of  creditors,  to  re- 
cover the  subscription,  though  at  the  time 
he  affirmed  his  contract  he  was  not  ap- 
prised of  all  the  incidents  of  the  fraud. 

In  Litchfield  Bank  v.  Church,  29  Conn. 
137,  which  was  an  action  by  the  receivers 
of  an  insolvent  bank  upon  the  defendant's 
subscription  for  stock,  it  was  held  that  he 
could  not  avail  himself  of  the  defense  of 
the  misrepresentations  under  which  he  had 
been  induced  to  subscribe  for  the  stock, 
where  such  representations  were,  that  his 
subscriptions  would  be  merely  nominal,  and 
that  he  would  not  be  required  to  pay  for 
the  stock,  since  he  was  a  participant  in  the 
fraud. 

The  Georgia  authorities  upon  this  ques- 
tion: Grangers'  Ins.  Co.  v.  Turner,  61  Ga. 
661;  Turner  v.  Grangers'  Life  &  Health 
Ins.  Co.  65  Ga.  649,  38  Am.  Rep.  801; 
Hamilton  v.  Grangers'  Life  &  Health  Ins. 
Co.  67  Ga.  145;  Stewart  v.  Rutherford,  74 
Ga.  435;  Howard  v.  Glenn,  85  Ga,  238,  2J 
Am.  St.  Rep.  156,  11  S.  E.  610,— are  suf- 
ficiently set  forth  in  Gbess  v.  Knight. 

In  Saffold  v.  Barnes,  39  Miss.  399,  there 
is  a  headnote  to  the  effect  that  a  stockhold- 
er cannot  set  up  against  creditors  of  an  in- 
solvent corporation  that  his  subscription 
for  stock  was  obtained  by  fraud,  but  the 
opinion  contains  no  such  statement  of  law, 
inasmuch  as  the  representations  complained 
of  were  deemed  to  be  mere  collateral  con- 
siderations, or  matters  of  opinion. 

English  rule. 

As  is  stated  in  Gress  v.  Knight,  the  rule 
2s  well  settled  in  England  that  after  the 
commencement  of  winding-up  proceedings 
against  a  corporation,  an  application  to  be 
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relieved  from  liability  aa  a  shareholder  on 
the  ground  of  fraud  practised  by  the  com- 
pany or  its  agents  in  procuring  the  sub- 
scription comes  too  late.  Re  Hull  A.  L.  Life 
&  F.  Ins.  Co;  2  DeG.  &  J.  275;  Re  Royal 
British  Bank,  3  DeG.  &  J.  387;  Bernard's 
Case,  5  DeG.  &  S.  283;  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  325;  Tennent  v.  Glasgow 
Bank,  L.  R.  4  App.  Cas.  615;  Houldsworth, 
V.  Glasgow  Bank,  L.  R.  5  App.  Cas.  317; 
Wilkinson's  Case,  L.  R.  2  Ch.  536;  Kent 
V.  Freehold  Land  &  Brickmaking  Co.  L. 
R.  3  Ch.  493,  reversing  L.  R.  4  £q.  688; 
Whiteley's  Case  [18991  1  Ch.  770;  Stone  v. 
City  &  County  Bank,  L.  R.  3  C.  P.  Div.  282; 
Collins  V.  City  &  County  Bank,  L.  R.  3  a 
P.  Div.  289;  Ashley's  Case,  L.  R.  9  Eq. 
263;  Re  London  &  M.  Bank,  L.  R.  12  Eq. 
331;  Re  Liverpool  Borough  Bank,  4  Jur. 
N.  S.  1068;   Clarke  v.  Dickson.  27  L.  J.  Q. 

B.  N.  S.  223;  Ogilvie  v.  Currie,  37  L.  J. 
Ch.  N.  S.  541;  Ex  parte  Blackstone,  16  L. 
T.  N.  S.  273;  Ex  parte  Spartali,  17  L.  T. 
N.  S.-  193;  Re  Lennox  Pub.  Co.  62  L.  T. 
N.  S.  791;  Re  Snyder  Dynamite  Projectile 
Co.  68  L.  T.  N.  S.  210;  Re  ^Etna  Ins  Co.  Ir. 
Rep.  6  Eq.  298. 

So,  in  a  leading  and  comparatively  early 
case, — ^Henderson  v.  Royal  British  Bank,  7 
El.  &  Bl.  356, — it  was  held  to  be  no  reason 
for  denying  the  application  by  a  judg- 
ment creditor  of  an  insolvent  company  to 
take  out  execution  against  a  shareholder 
that  the  latter  had  been  induced  by  fraud 
to  purchase  his  shares.  Chief  Justice 
Campbell  declared  that  it  would  be  "mon- 
strous" to  say  that  one  who  had  become  a 
shareholder,  held  himself  out  to  the  world 
as  such,  and  so  remained  until  the  concern 
stopped  payment,  could,  by  repudiating  the 
shares  on  the  ground  of  his  being  defraud- 
ed, make  himself  no  longer  a  shareholder, 
and  thus  get  rid  of  his  liability  to  the 
bank's  creditors,  who  had  given  the  credit  ou 
the  faith  that  such  party  was  a  sharehold- 
er, adding:  "It  would  be  monstrous 
injustice  and  contrary  to  all  principle." 
Upon  the  authority  of  this  case  the  same  re* 
suit  was  reached  in  Dossett  v.  Harding,  1 

C.  B.  N.  S.  524,  Powis  v.  Harding,  1  C.  B. 
N.  S.  533;  and  Daniel  v.  Royal  British 
Bank,  1  Hurlst.  &    N.  681. 

And  in  Burgess's  Case,  L.  R.  15  Ch.  Div. 
507,  the  rule  established  by  these  authori- 
ties was  held  to  be  applicable,  though  the 
assets  in  the  hands  of  the  liquidator  were 
sufficient  to  pay  in  full  all  the  liability  of 
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agents  are,  in  a  sense,  his  agents.  They 
go  out  and  deal  with  the  public  If  through 
their  dealings  debts  are  incurred,  assuming 
both  the  stockholder  and  the  creditor  to 
be  innocent  and  that  one  must  suffer,  the 
former,  who  put  it  in  the  power  of  the 
agents  to  do  the  wrong,  should  suffer  rather 
than  third  parties  who  dealt  ^Yith  such 
agents.  Civ.  Code,  1805,  §  3040.  As  to 
creditors  whose  claims  aroso  after  the  stock- 
holders became  such,  their  rights  are  su- 
perior to  any  right  of  rescission.    The  stat- 


us of  a  stockholder  relative  to  creditors 
who  became  such  after  he  took  the  stock  is 
not  in  all  respects  identical  with  tliat  rela- 
tive to  antecedent  creditors.  As  to  credit- 
ors whose  debts  were  created  before  he 
took  the  stock,  questions  of  laches,  acts 
inconsistent  with  rescission,  estoppel,  etc., 
might  arise.  The  new  stockholder  may 
have  permitted  the  increase  of  indebted- 
ness and  the  lessening  of  the  assets  with 
which  to  pay.  It  does  not  afllrm^tii-ely  ap- 
pear in  this  case  whether  debts  were  created 


the  company,  together  with  the  costs  of  the 
winding  up. 

But,  if,  before  winding-up  proceedings  are 
begun,  the  shareholder  files  his  bill  to  set 
aside  an  allotment  of  shares,  on  the  ground 
of  misrepresentation  in  the  prospectus,  he 
will  be  entitled  to  relief,  if  he  establishes 
his  case.  Ross  v.  Estates  Invest.  Co.  L.  R. 
3  Ch.  682. 

And  this  last  rule  applies  although,  be- 
tween the  date  of  filing  his  bill  and.  the  de- 
cree of  the  court  upon  it,  an  order  has  been 
obtained  to  wind  up  the  company.  Reese 
River  Silver  Min.  Co.  v.  Smith,  L.  R.  4  H. 
L.  64,  amrming  L.  R.  2  Ch.  604,  which  re- 
versed 36  L.  J.  Ch.  N.  S.  385;  Pawle's  Case, 
L.  R.  4  Ch.  497;  Henderson  v.  Lacon,  L.  R. 
6  Eq,  249. 

Upon  the  authority  of  Reese  River  Silver 
Min.  Co.  V.  Smith,  supra,  it  was  held  in 
<Tolinston  v.  Ewart  Co.  Rap.  Jud.  Quebec,  31 
C.  S.  336,  that  a  shareholder  who  had  re- 
pudiated his  shares  on  the  ground  of  fraud, 
and.  upon  the  refusal  of  the  company  to 
strike  his  name  from  the  list  of  members, 
had  brought  an  action  to  accomplish,  that 
purpose,  had  the  right  to  be  released  from 
nis  obligation  as  a  shareholder,  though, 
previous  to  his  obtaining  judgment  on  his 
action,  a  winding-up  order  had  been  grant- 
ed. 

And  in  Re  ^Etna  Ins.  Co.  Ir.  Rep.  7  Eq. 
264,  the  court  declared  it  to  be  settled  by 
authority  that  if  one  had  been  induced  by 
fraud  to  become  a  shareholder,  and  there- 
fore entitled  to  avoid  the  contract  in  that 
regard,  it  would  be  sufficient  to  relieve  him, 
if,  before  winding  up,  he  promptly,  clear- 
ly, and  unequivocally  repudiated  the  trans- 
action. 

To  the  same  effect  are  Slattery's  Case, 
Ir.  Rep.  7  Eq.  246,  and  in  Re  Minn 
Tns.  Co.  supra,  in  which  shareholders' 
names  were  removed  from  the  list  of  con- 
tributor ies,  where  they,  upon  learning  that 
the  statements  whereby  they  were  induced 
to  subscribe  were  false,  at  once  repudiat- 
ed their  subscriptions. 

So,  in  Re  London  &  L.  Bank,  56  L.  T.  N. 
S.  115,  the  application  of  a  shareholder  for 
the  removal  of  his  name  from  the  register 
of  members  of  a  company  which  was  in  the 
process  of  being  wound  up  was  granted, 
where  it  appeared  that  he  was  connected 
with  the  company,  but  three  weeks,  and  im- 
mediately upon  learning  of  its  insolvent 
condition  he  proceeded  to  have  his  name  re- 
moved from  the  members'  register,  though 
31  L.RJV.(N.8.) 


the  winding-up  petition  was  presented  ear- 
lier in  the  same  day  that  he  served  upon 
the  company  a  notice  of  the  motion  asking 
for  the  removal  of  his  name  from  the  reg- 
ister. 

But  in  Re  Cleveland  Iron  Co.  16  Week. 
Rep.  05,  it  was  held  that  though  a  share- 
holder, on  the  ground  of  fraud,  obtained  a 
verdict  in  an  action  by  the  company  for 
calls  (a  rule  being  subsequently  made  abso- 
lute to  set  the  verdict  aside),  this  fact  did 
not  bring  him  within  the  rule  that  a  share- 
holder  who  begins  proceedings  to  repudiate 
his  shares,  and  is  prosecuting  same  when 
a  winding-up .  order  is  made,  is  entitled 
to  be  stricken  off  the  register  if  he  makes 
out  his  case  of  misrepresentation. 

In  Ex  parte  Hale,  55  L.  T.  N.  S.  670,  a 
shareholder's  name  was  stricken  from  the 
list  of  members,  where  it  appeared  that 
though,  upon  learning  of  a  misrepresenta- 
tion in  the  prospectus,  he  waited  six  months 
before  taking  steps  to  have  his  name  strick- 
en from  the  register  of  members,,  upon 
learning  of  a  second  misrepresentation  in 
the  prospectus,  he  at  once  (the  next  day) 
applied  to  have  his  name  stricken. 

In  Bell's  Case,  22  Beav.  35,  and  in  Brock- 
well's  Case,  4  Drew.  205,  the  court  refused 
to  make  a  contributory  one  who  had  been 
induced  to  become  a  shareholder  by  gross 
misrepresentations  of  the  directors  as  to 
the  company's  financial  condition  after  the 
objects  of  the  company  had  failed  and  it 
had  become  totally  insolvent.  But  in  Holt's 
Case,  22  Beav.  48,  such  belief  was  refused 
to  a  shareholder  in  similar  circumstances, 
who  had  become  such  on  fraudulent  repre- 
sentations personally  made  by  one  of  the 
di  rectors 

In  Baillie's  Case  [1898]  1  Ch.  110,  one 
was  held  to  be  entitled  to  have  his  name 
removed  from  the  list  of  contributories  on 
the  winding  up  of  a  corporation,  where  it 
appeared  that,  having  taken  steps  with  a 
view  to  connecting  himself  with  an  old  es- 
tablished society,  an  officer  of  a  recently 
incorporated  company  with  a  similar  name 
called  upon  him  and  asked  him  to  become  a 
member  of  it,  and  believing  the  new  one  to 
be  the  old  one,  and  this  belief  being  known 
to  and  fostered  by  such  officer,  applied  for 
membership  in  the  new  society,  and  re- 
ceived a  certificate,  and  in  answer  to  his 
subsequent  inquiries,  untruthful  statements 
were  made  to  nim  which  resulted  in  his  re- 
maininnr  in  his  error  as  to  the  identity  of 
the  society.  J.  A.  C. 
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after  the  interveners  became  stockholders, 
or  their  amount.  There  wus  oiigiiially  an 
allegation  in  each  intcrvciitioii  un  in  forma- 
tion and  belief  that  all  the  creditors  were 
the  same  as  those  existing  before  the  new 
stock  was  issued;  but  this  was  stricken 
by  amendment.  Wc  do  not  think  that  it 
can  be  said  as  matter  of  law  that  such 
laches  or  conduct  on  the  part  of  the  inter- 
veners affirmatively  appears  on  the  face  of 
the  respettive  interventions  as  to  authorize 
us  to  declare  that  no  rescission  could  be 
had,  whatever  may  be  developed  by  the  evi- 
dence. It  was  error  to  sustain  tlic  general 
demurrers.  If  the  interventions  were  not 
otherwise  demurrable,  tlicy  did  not  become 
so  by  reason  of  failing  to  negative  tiie  ex- 
istence of  any  debts  incurred  after  they 
took  their  stock.  That  was  matter  of  de- 
fense to  the  intervention  under  the  facts 
alleged.  Most  of  tlie  special  demurrers 
were  not  meritorious.  These  were  not 
original  suits,  but  interventions  in  the  main 
suit,  where  the  assets,  books,  and  memo- 
randa were  in  the  hands  of  the  receivers. 
The  special  demurrers,  if  they  were  all  sus- 
tained, would  have  required  the  attaching 
to  each  intervention  a  large  part  of  the 
items  from  such  hooks,  in  order  to  show 
insolvency,  or  that  tlie  representations  that 
there  were  no  overdrafts  and  tliat  there  was 
a  large  surplus,  etc.,  were  false.  We  do 
not  think  this  was  necessary.  When  the 
facts  are  shown,  it  can  be  made  to  appear 
whether  a  fraud  was  really  perpetrated  on 
each  of  the  interveners;  whether  there  was 
any  lack  of  diligence  in  discovering  such 
fraud,  or  unreasonable  delay  in  seeking  re- 
lief after  its  discovery,  wliether  there  was 
any  active  participation  by  tlie  interveners 
in  the  management  of  the  corjioration,  or 
whether  debts  had  been  incurred  after  the 
intervener  became  a  stockholder,  which 
either  gave  corporate  creditors  superior 
equitable  rights  or  estopped  the  intervener 
from  denying  that  he  was  a  stockholder, 
and  generally  whether  his  conduct  was  such 
as  to  prevent  relief. 

In  three  of  the  interventions  (those  of 
Mrs.  Rigby,  Knox,  and  Hay)  it  was  not  al- 
leged in  terms  when  the  interveners  dis- 
covered the  fraud.  But  the  s]^)ecial  de- 
murrers, though  containing  thirteen  grounds 
each,  and  making  a  variety  of  points,  do 
not  distinctly  raise  any  question  upon  that 
ground.  Under  the  allegations  in  the  inter- 
ventions, and  in  view  of  the  short  time 
from  the  taking  of  the  stock  to  the  assign- 
ment, less  than  four  months  in  one  instance, 
and  still  less  in  others,  we  do  not  think 
that  for  this  reason  they  were  subject  to 
general  demurrer.  Some  of  the  grounds 
rested  upon  the  idea  that,  though  it  was 
alleged  that  the  interveners  were  induced 
31  L,R.A.(N.S.) 


by  false  and  fraudulent  published  state- 
ments of  the  bank  and  oral  statements  of 
its  officers  (which  were  set  out)  to  sub- 
scribe for  the  stock,  and  also  that  the  in- 
terveners had  no  other  means  of  knowing 
the  condition  of  the  bank,  the  interven- 
tions were  demurrable  for  not  alleging  that 
the  interveners  demanded  an  inspection  of 
the  books  and  papers  of  the  bank  before 
taking  the  stock,  or  immediately  after- 
ward. Such  allegations  were  not  neces- 
sary. 

Two  grounds  of  the  special  demurrers 
only  do  we  think  should  have  been  sus- 
tained. It  was  alleged  that  the  bank  owed 
"one  item  of  about  $20,000  of  accrued  In- 
terest." A  ground  of  the  demurrer  made 
the  point  tliat  it  was  not  stated  to  whom 
this  "item"  was  due.  The  point  was  well 
taken.  It  appeared  to  be  a  single  item,  and 
no  reason  is  apparent  why  it  should  not 
have  been  described  more  definitely.  But 
this  should  not  have  caused  the  sustaining 
of  all  the  other  grounds  of  demurrer,  £^- 
cral  and  special,  and  the  dismissal  of  the 
interventions.  Another  ground  of  special 
demurrer  attacked  the  general  allegation 
that  at  least  $75,000  of  the  loans  and  dis- 
counts were  worthless,  with  no  specifica- 
tion as  to  them.  This  was  well  taken.  Op- 
portunity should  be  given  to  amend  as  to 
these  points  before  dismissing  any  portion 
of  the  interventions  for  that  reason. 

Judgment  in  each  case  reversed,  with  di- 
rection. 

t 

All  the  Justices  concur,  except  Beck,  J., 
absent. 


NORTH  CAROLINA   SUPREMB 
COURT. 

AMERICAN  PURE  FOOD  COMPANY, 

Appt., 

▼. 

G.  W.  ELLIOTT  et  al. 

(151  N.  C.  393,  66  S.  E.  451.) 

Evidence  —  parol  —  written  contmcC  — 
fraud. 

1.  Parol  evidence  is  admissible  to  show 
that  one  was  induced  to  enter  a  written  con- 


Note.  —  Rescission  by  purchaser  for 
seller's  fraud  as  ajfecting  former's 
right  to  recover  damages,  other  than 
loss  of  contract. 

The  general  rule  is  well  established  that 
a  purchaser  of  property  defrauded  in  the 
purchase  has  two  remedies,  t.  e.,  he  may 
keep  the  property  and  recover,  either  in  an 
affirmative  action  or  by  way  of  set-off  or 
recoupment,  damages  occasioned  him  by  the 
fraud,  or  he  may  rescind  the  contract  for 
the  fraud,  and  recover  whatever  of  valos  hs 
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tract  to  purchase  goods,  by  false  and  fraudu- 
lent representations  as  to  their  quality. 

Same  —  declarations  of  agent. 

2.  Upon  the  question  of  fraud  in  inducing 
ft  contract,  evidence  is  admissible  of  declara- 
tions of  the  agent  who  secured  it  at  the 
time  it  was  made. 

Contract  —  repudiation  —  damages. 

3.  One  who  repudiates  a  purcliase  of 
goods,  because  of  false  representations  as 
to  their  quality,  cannot  sue  for  breach  of 
the  contract,  but  can  recover  only  special 
damages. 

Damages  —  sale  —  fraud  —  injury  to 
business. 

4.  One  whose  business  is  injured  by  at- 
tempting to  sell  goods  which  he  purchased 
under  a  false  representation  as  to  their 
quality  may,  upon  repudiating  his  purchase, 


hold  the  seller  liable  for  the  special  dam- 
ages thereby  inflicted  upon  him. 

Evidence  —  estimation  of  damages  — 
injured  party. 

5.  A  purchaser  of  goods  to  be  resold  who 
has  repudiated  his  bargain  because  of  fraud 
cannot  estimate  his  own  damages  in  an  ac* 
tion  to  hold  the  seller  liable  therefor. 

Damages  —  lost  profits  —  repudiation 
of  contract. 

6.  One  who  repudiates  his  purchase  of 
goods  to  be  resold,  because  of  the  seller's 
fraud,  cannot  hold  him  liable  for  the  profits 
which  he  might  have  made  upon  the  trans- 
action. 

(Walker,   J.,   dissents.) 

(December  8,  1909.) 


has  parted  with  by  reason  thereof,  with  in- 
terest, etc.  These  actions  being  inconsist- 
ent, a  resort  to  an  action  by  way  of  af- 
firmance is  a  bar  to  the  right  to  rescind. 
Cheney  v.  Dickinson,  28  L.R.A.(N.S.)  369, 
96  C.  C.  A.  314,  172  Fed.  109;  Westerfeld 
V.  New  York  L.  Ins.  Co.  129  Cal.  68,  68 
Pac.  92,  61  Pac.  667;  Wheeler  v.  Dunn,  13 
Colo.  428,  22  Pac.  827;  Church  v.  Baum- 
gardner,  —  Ind.  App.  — ,  92  N.  E.  7; 
Whiteside  v.  Brawley,  162  Mass.  133, 24  N. 
E.  1088;  Nash  v.  Minnesota  Title  Ins.  & 
T.  Co.  163  Mass.  674,  28  L.R.A.  763,  47 
Am.  St.  Rep.  489,  40  N.  E.  1039;  Brown  v. 
South  Joplin  Lead  &  Zinc  Min.  Co.  —  Mo. 
— ,  132  S.  W.  693;  Noel  v.  Hughes,  —  Mo. 
App.  — ,  133  S.  W.  385;  Higgins  v.  Crouse. 
63  Hun,  134,  17  N.  Y.  Supp.  696;  Grant  v. 
Law,  29  Wis.  99,  3  Mor.  Min.  Rep.  80; 
Smeesters  v.  Schroeder,  123  Wis.  116,  101  N. 
W.    363. 

The  reason  for  the  rule  that  a  purchaser 
of  property  rescinding  for  fraud  in  the 
purchase  cannot  make  any  claim  for  dam- 
ages based  on  the  fraud  in  inducing  the  con- 
tract, or  for  his  loss  of  the  contract,  is  that 
the  contract,  being  tainted  with  fraud,  is 
voidable  at  his  option,  and  he,  having  seen 
fit  to  avoid  it,  it  is  no  longer  of  any  force 
or  effect  and  no  action  can  be  based  upon  it. 
The  action  for  rescission  is  therefore  incon- 
sistent, with  an  action  for  fraud  based  upon 
the  contract  and  hence  in  afiirmance  of  it. 
Where,  however,  some  independent  injury 
has  been  occasioned  the  purcnaser  from  the 
fraud  of  the  seller,  as  where  the  seller  has 
represented  a  horse  to  be  free  of  disease, 
and  it  was  in  fact  afflicted  with  a  contagious 
disease,  which  it  communicated  to  the  pur- 
chasers' other  horses,  this  is  an  independ- 
ent tort  giving  the  purchaser  a  right  of 
action  without  reference  to  the  contract,  and 
which  is  not  affected  either  by  the  afiirmance 
or  disaffirmance  of  it.  In  such  cases,  the 
purchaser  may  rescind  or  repudiate  the  con- 
tract of  purchase  for  the  fraud  of  the  seller, 
and  where  this  fraud  has  caused  him  other 
damages  than  the  loss  of  his  contract,  or 
damages  growing  thereout,  he  may,  in  addi- 
tion to  the  rescission,  maintain  aji  action 
for  the  independent  damage?  finf^ered  by 
31  L.R.A.(N.S.)  -    ■       * 


him  as  a  necessary  or  natural  consequence 
of  the  fraud  practised  upon  him.  McRae  v. 
Lonsby,  64  C.  C.  A.  386,  130  Fed.  17;  Atlan- 
ta &  La.  G.  R.  Co.  V.  Hodnett,  29  Ga.  461 ; 
Faris  v.  Lewis,  2  B.  Mon.  376;  Warren  v. 
Cole,  16  Mich.  266;  Lenox  v.  Fuller,  39 
Mich.  268. 

But  in  these  cases  the  doctrine  was  aS' 
serted  and  applied  as  to  the  rights  of  the 
.purchaser  based  upon  the  contract  itself; 
and  the  doctrine  which  they  assert  docs 
not  apply  to  collateral  damages  from  an 
injury  to  the  business,  or  other  injury 
which  may  be  regarded  as  proximately 
resulting  from  the  fraud,  as  distin- 
guished from  the  direct  damage  from 
the  loss  of  the  contract  itself.  In  this 
respect  the  cases,  may  be  distinc^uished 
from  American  Pdbb  Food  Co.  v.  Elliott. 

In  Atlanta  &  La.  G.  R.  Co.  v.  Hodnett, 
the  rule  was  asserted  that  when  a  man  has 
been  inveigled  into  a  contract  by  fraud,  he 
may  rescind  it  or  adhere  to  it  as  he  pleases. 
If  he  adheres  to  it  he  takes  it  as  it  is,  and 
not  as  he  might  have  made  it,  with  difi'er- 
ent  information.  If  he  rescinds  it,  he  is 
entitled  to  compensation  for  all  the  hurt  he 
has  received  from  the  fraud,  but  not  from 
the   loss   of   the  contract. 

In  Faris  v.  Lewis,  in  sustaining  the  right 
of  the  purchaser  of  a  horse  suffering  from 
a  contagious  disease,  as  to  which  he  was 
deceived,  to  rescind  the  purchase,  because 
of  the  fraud,  and,  in  a  special  action  on 
the  case,  to  recover  damages  suffered  by 
him  from  the  loss  of  other  horses  by  this 
disease,  which  they  contracted  from  the 
horse  he  had  purchased,  the  rule  was  as* 
serted  that  the  seller  of  property  is  legally 
responsible  for  all  damages  resulting  to 
the  purchaser  as  a  necessary  or  natural  con- 
sequence of  fraud  in  the  sale  on  the  part 
of  the  seller,  and  such  damages  may  be  re- 
covered by  the  purchaser  although  he  re- 
scind and  repudiate  the  contract  for  the 
fraud. 

And  in  Warren  y.  Cole,  the  court  said 
that  an  action  in  tort  by  a  purchaser  of  a 
patent  right,  for  the  deceit  and  imposition 
practised  upon  him  by  the  seller,  whereby 
he  was  fraudulently  induced  to  QQtei*  into 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Randolph 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  purchase  price  of 
certain  goods  alleged  to  have  been  sold  and 
delivered.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Brittain  and  Thom- 
son A  Hoyle,  for  appellant: 

Parol  evidence  is  inadmissible  to  vary  a 
written   contract. 

Wilson  V.  Sandifer,  76  N.  C.  347. 

The  alleged  part  of  the  contract  not  re- 
duced to  writing  was  made  before  the  writ- 
ten contract  was  entered  into.  This  be- 
ing so,  it  cannot  be  enforced.  It  cannot 
be  added  to  and  made  a  part  of  the  written 
contract. 

Woodcock  V.  Bostic,  128  N.  C.  247,  38 
S.  E.  881. 

Where  there  is  no  proof  to  establish  a 
fact,  the  jury  should  be  so  instructed. 

Brown  v.  Patton,  36  N.  C.  (13  Ired.  L.) 
446. 

Rescission  will  bar  an  action  for  dam- 
ages, when  the  only  damage  sustained  is  in 
not  getting  what  was  bargained  for,  and  no 
special  damage  had  been  sustained. 

14  Am.  &  Eng.  Enc.   Law,  p.   170. 

If  the  seller  of  goods  rescinds  the  sale, 
because  of  fraud  on  the  part  of  the  buyer, 
and  retains  the  property  sold  or  recovers 


it  from  the  buyer,  he  cannot  also  sue  for 
damages,  in  the  absence  of  any  special  dam- 
age, because  he  is  in  the  same  position  as 
if  the  sale  had  never  been  made. 

Roome  v.  Jennings,  2  Misc.  259,  21  N.  T. 
Supp.  938. 

Messrs.  Hammer  A  Spence  for  appel- 
lees. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sues  to  recover  the  sum  of 
$187.50  for  500  cans  of  baking  powder  sold 
and  delivered  to  defendants.  The  defend- 
ants appealed  to  the  superior  court  from  the 
judgment  of  the  justice  of  the  peace,  and 
while  the  cause  was  there  pending  they;  by 
permission  of  the  court,  filed  a  written  an- 
swer setting  up  a  counterclaim.  The  an- 
swer avers  that  the  defendants  were  in- 
duced to  pCirchase  the  goods  upon  the  false 
and  fraudulent  representations  of  the  agent 
selling  them,  and  that  the  defendants  re- 
pudiated said  contract  after  selling  a  few 
cans,  and,  ascertaining  the  worthless  char- 
acter of  the  goods,  refused  to  receive  them. 
The  defendant  further  avers:  "That  the 
representations  made  by  the  plaintiff » 
through  its  agent,  were  false,  and  said 
baking  powder  was,  at  most,  only  a  cheap 
alum  baking  powder,  which  was  absolutely 
worthless   to   this    defendant   and    he   was 


the  contract  which  he  otherwise  would  not 
have  done,  was  not  affected  by  the  fact  that 
the  purchaser  had,  prior  to  such  suit,  re- 
pudiated the  contract  for  the  fraud  of  the 
seller,  if  he  had  actually  suffered  damages 
from  the  fraud. 

While  Warren  v.  Cole  does  not  make  it 
entirely  clear  that  the  damages  the  court 
had  in  mind  the  purchaser  could  recover 
after  repudiating  the  contract  were  the 
damages  arising  from  the  fraud,  as  distin- 
guished from  damages  from  the  loss  of  the 
contract,  this  is  made  clear  in  Lenox  v. 
Fuller,  39  Mich.  268,  which  sustained  the 
•  right  of  a  person  exchanging  property,  to 
maintain  replevin  for  the  property  parted 
-with  by  him,  on  the  ground  of  rescission 
for  the  fraud  of  the  other  party  to  the  con- 
tract, and  also  maintain  an  action  to  re- 
cover distinct  positive  damages  caused  him 
by  the  same  act  of  fraud.  The  court  said, 
the  objection  to  maintaining  such  a  suit, 
under  the  circumstances,  was  answered  by 
Warren  v.  Cole.  "Both  cases  brought  on  ac- 
count of  this  transaction  are  supposed  to 
be  in  principle  quite  consistent  with  re- 
pudiation for  fraud.  .  .  .  Repossession 
of  property  which  has  been  taken  by  fraud 
does  not  necessarily  imply  full  legal  satis- 
faction or  exhaustion  of  remedy." 

This  case  was  construed  in  McRae  v. 
Lonsby.  64  C.  C.  A.  385,  130  Fed.  17,  to 
support  the  holding  therein  made,  that  the 
purchaser  of  a  sunken  boat  who,  before  he 
discovered  the  fraud  practised  upon  him 
31  L.R.A.(N.S.) 


as  to  the  condition  and  quality  of  the  hull, 
had  expended  considerable  sums  attempting 
to  raise  it,  might  rescind  the  purchase,  be- 
cause of  the  fraud,  and  recover  the  money 
so  expended. 

In  McRae  ▼.  Lonsby,  supra,  in  addition 
to  rescinding  for  the  fraud,  the  purchaser 
was  held  entitled  to  recover  money  expend- 
ed by  him  in  attempting  to  raise  a  sunken 
boat  which  he  had  purchased  in  reliance 
upon  the  false  and  fraudulent  representa- 
tions of  the  seller  that  the  hull  was  in  good 
condition. 

Compare  Roome  v.  Jennings.  2  Misc.  257, 
21  N.  Y.  Supp.  938,  which  denied  the  right 
of  the  seller  of  property  who  rescinded  the 
sale  for  fraud,  to  recover  damages  by  rea- 
son of  a  drop  in  the  price  of  the  goods  sold* 
so  that  at  the  time  of  rescission  they  were 
worth  much  less  than  they  were  at  the  time 
he  was  fraudulently  induced  to  sell  them. 
In  considering  the  general  right  to  rescind 
and  also  to  recover  damages,  tlie  court  said: 
"The  complaint  alleges  a  rescission  of  the 
contract  of  sale  by  the  plaintiffs  because 
of  the  defendants'  fraud:  and  on  the  trial 
the  rescission  Was  established  by  uncon- 
troverted  and  conclusive  evidence.  How, 
then,  can  plaintiffs  maintain  an  action  for 
fraud  in  the  contract?  Such  an  action  pro- 
ceeds upon  an  affirmance  of  the  contract* 
seeks  damages  for  the  fraud  in  its  concoc- 
tion, and  the  measure  of  damage  is  the  in- 
jury ensuing  from  the  operation  of  the 
contract.     On  the  other  hand  the  rescission 
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greatly  damaged  by  attempting  to  handle 
said  baking  powder  at  all;  that,  by  reason 
of  the  false  guaranty  and  the  deceit  of  the 
plaintiff,  through  its  agent,  the  defendant 
was  greatly  damaged  in  its  custom  in  sell- 
ing baking  powders,  and  also  lost  the  prof- 
it that  he  would  have  obtained,  to  wit,  the 
sum  of  $50." 

There  are  ten  assignments  of  error  point- 
ed to  the  evidence  upon  the  second,  third, 
and  fourth  issues,  which  are  without  merit, 
tind  do  not  require  discussion  at  our  hands. 
Suffice  it  to  say  that  it  is  immaterial  wheth- 
er the  contract  was  in  writing  or  verbal. 
It  is  in  either  case  competent  to  offer  parol 
evidence  that  the  buyer  was  induced  to  en- 
ter into  the  contract  by  false  and  fraudu- 
lent representations  as  to  the  quality  of 
the  goods.  In  this  case  the  goods  were  not 
present,  and  there  was  no  opportunity  for 
inspection,  even  if  such  a  thing  were  prac- 
ticable as  to  a  commodity  packed  in  sealed 
cans. 

It  is  also  competent  to  offer  the  declara- 
tions of  the  agent  of  plaintiff  at  the  time 
of  the  sale.  They  were  part  of  the  res  gee- 
tee,  and  are  as  competent  as  if  made  by  the 
employer  himself.  These  principles  are  ele- 
mentary, and  nteed  no  citation  of  authority 
to  support  them. 

We  think  his  Honor  properly  refused 
plaintiff's  prayer  for  instruction,  and  that 


there  is  no  merit  in  the  exceptions  to  the 
charge,  except  upon  the  fifth  issue,  re- 
lating to  damages,  which  instruction  is: 
"If  you  answer  the  second,  third,  and  fourth 
issues  'yes'  in  behalf  of  the  defendant,  and 
you  come  to  pass  upon  the  fifth  issue,  the 
court  instructs  you  that  his  damages  for 
the  breach  of  contract  would  be  such  dam- 
ages  as  is  found  to  be  the  difference  be- 
tween the  alleged  contract  price  and  the 
market  value  at  the  time  when  and  the 
place  where  the  goods  should  have*  been 
delivered  by  the  terms  of  the  contract.  The 
burden  of  this  fifth  issue  is  upon  the  de- 
fendant to  satisfy  you  of  the  truth  of  it  by 
the  greater  weight  of  the  evidence.  There 
is  evidence  here  that  has  been 'offered  on 
both  sides  as  to  the  value  of  these  goods 
at  the  time  they  were  delivered  and  at  the 
place  delivered;  the  evidence  of  the  defend- 
ant being  to  the  effect  that  these  goods 
were  not  worth  more  than  about  10  cents 
a  can,  and  the  evidence  of  the  plaintiff 
being  to  the  effect  that  the  goods  were 
worth  all  that  they  were  sold  for  at  the 
time,  $187.50.  The  defendant,  however,  has 
not  set  up  its  damages  for  more  than  $50 
in  any  event,  and  does  not  demand  any 
more  damages  than  $50."  We  thinjc,  in 
view  of  the  charge  upon  the  first  issue,  that 
this  is  an  erroneous  conception  of  the  mea- 
sure of  damages  in  this  case.     The  court 


of  a  contract  annuls  it  ab  initio,  and  places 
the  parties  in  the  positions  the^  would  have 
occupied  if  it  had  never  existed.  Upon 
the  discovery  of  fraud  inducing  a  contract, 
the  injured  party  has  an  election,  namely, 
he  may  either  rescind  the  contract  or  stand 
to  it.  If  he  rescind,  he  may  assert  his  title 
to  the  property  lost  by  the  contract,  and 
recover  it  by  replevin  or  its  value  in  trover. 
If  he  afiirm  the  contract,  his  only  redress, 
as  here,  is  an  action  or  counterclaim  for 
the  damages  sustained  by  reason  of  the 
fraud  in  its  concoction.  But  he  cannot  do 
both;  he  cannot  affirm  and  disaffirm;  he 
cannot  repudiate  the  contract  as  rescinded 
and  demand  restitution  of  what  he  has 
lost,  and  at  the  same  time  treat  it  as  sub- 
sisting and  recover  the  damages  he  has 
suffered  by  reason  of  it.  When  he  re- 
claims what  he  lost  by  the  fraudulent  con- 
tract, he  obtains  in  law  complete  repara- 
tion, or,  if  in  fact  this  be  not  so,  it  is  the 
effect  of  his  own  folly  in  not  abiding  by  the 
contract  and  claiming  compensation  for  the 
damage  he  sustained  by  incurring  the  obli- 
^tion  of  the  contract.  An  election  once 
made  between  these  alternative  remedies  is 
irrevocable,  so  that  by  rescinding  the  con- 
tract the  party  is  precluded  from  recourse 
to  any  relief  implying  its  continuing  obli- 
Ifation."  On  appeal,  the  judgment  was  af- 
firmed, but  on  the  theory  that  the  plaintiff 
had  not  suffered  any  damage  from  the 
fraud,  and  the  damages  claimed  arose  from 
31  L.RJk.(N.S.)  68 


their  refusal  to  carry  out  the  contract  and 
the  rescission  of  it.  3  Misc.  413,  23  N. 
Y.  Supp.  666,  affirmed  in  144  N.  Y.  659, 
39  N.  E.  859. 

But  a  defrauded  purchaser  cannot,  after 
rescinding  the  purchase  for  fraud,  also  re- 
cover damages  naturally  rising  from  a 
breach  of  the  contract,  as,  for  instance,  the 
difference  between  the  represented  value  of 
the  property  and  its  actual  value.  Hunt 
County  Oil  Co.  v.  Scott,  28  Tex.  Civ.  App. 
213,  67  S.  W.  461. 

In  Fagan  v.  Newson,  12  N.  C.  (1  Dev. 
L.)  20,  a  distinction  is  made  between  an 
executory  and  an  executed  contract  affect- 
ing the  right  of  a  purchaser  to  rescind  for 
fraud  and  also  to  recover  damages  for  the 
fraud.  As  to  an  executory  contract  the 
court  said  that  the  only  loss  occasioned  the 
purchaser  by  the  fraud  was  the  loss  of  his 
bargain;  he  could  not,  upon  rescission, 
maintain  an  action  for  such  damages. 

It  is  clear  that  the  rescission  of  a  con- 
tract of  purchase  for  fraud  does  not  de- 
feat the  defrauded  purchaser's  right  to  re- 
cover from  a  third  person,  who  was  a  party 
to  the  fraud,  special  damages  suffered  by 
reason  of  the  fraud.  Kuechle  v.  Springer, 
145  111.  App.  127;  Nash  v.  Minnesota  Title 
Ins.  &  T.  Co.  163  Mass.  574,  28  L.R.A.  753, 
47  Am.  St.  Rep.  489,  40  N.  E.  1039;  Mack 
V.  Latta,  178  N.  Y.  625,  67  L.R.A.  126,  71 
N.  E.  97,  A.  G.  S, 
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had  already  instructed  the  jury:  "But 
if  you  find  at  the  time  that  the  contract 
was  made  that  the  plaintiff  conipany*8  agent 
did  falsely  represent  and  warrant  the 
powders  to  be  the  kind  and  quality  of  the 
Royal  Baking  Powders,  and  that  these 
representations  were  false  to  the  knowledge 
of  the  agent  of  the  plaintiff  company  mak- 
ing these  representations,  and  that  this  de- 
fendant company  relied  upon  these  repre- 
sentations, and  was  deceived  thereby  and 
induced  to  make  the  contract,  then,  under 
the  first  issue,  vour  answer  would  be  noth- 
ing."  This  charge  was  correct  only  on  the 
assumption  that  the  contract  had  been  re- 
scinded and  repudiated  by  the  defendants 
in  to  to,  atid  that  they  had  refused  to  take 
the  goods  when  they  discovered  the  fraud. 
When  these  goods  were  received  by  the  de- 
fendants, and  they  discovered  the  fraud, 
they  had  the  right  either  (1)  to  refuse  to 
accept  the  goods;  (2)  if  purchase  money 
had  been  paid,  to  return  th?  goods  and  sue 
for  the  money  paid;  (3)  or  they  may  plead 
the  breach  of  warranty  in  diminution  of  the 
price.  Huyett  &  S.  Mfg.  Co.  v.  Gray,  111 
N.  C.  93,  16  S.  E.  940,  8.  c.  124  N.  C.  322, 
32  S.  E.  718;  Hadley  v.  Baxendale,  9  Exch. 
341,. 5  Eng.  Rul.  Caa.  502;  Sedgw.  Damages, 
291.  The  evidence  of  the  defendants  shows 
that  they  elected  to  take  the  first  course. 
They  aver  in  their  answer  that  they  re- 
pudiated the  contract  at  once,  and  Elliott 
testifies  that  he  refused  to  receive  the 
goods.  This  being  true,  the  defendants, 
upon  their  counterclaim,  cannot  sue  on  the 
contract  for  its  breach,  but  can  recover 
special  damages  only.  Therefore  his 
Honor's  charge  is  erroneous.  If  the  de- 
fendants had  elected  to  keep  the  goods, 
and  had  pleaded  damages  for  the  breach 
of  the  contract  in  diminution  of  the  price, 
the  charge  would  have  been  correct.  It  is 
generally  held  that  rescission  of  a  contract 
of  sale  for  fraud  is  a  waiver  of  a  right  to 
recover  damages,  as  an  action  for  damages 
proceeds  upon  an  affirmance  of  the  contract. 
14  Am.  &  Eng.  Enc.  Law,  p.  170;  Roome  v. 
Jennings,  2  Misc.  259,  21  N.  Y.  Supp.  938. 
But  this  is  not  always  true.  Rescission 
will  bar  a  recovery  of  damage  when  the 
only  damage  sustained  is  in  not  getting 
what  was  bargained  for,  and  no  special 
damage  has  been  sustained.  According  to 
the  weight  of  authority,  if  special  damage 
has  been  sustained,  so  that  the  party  de- 
frauded is  damaged  notwithstanding  the 
rescission,  his  rescission  of  the  contract 
will  not  bar  a  recovery  of  such  special  dam- 
age. Atlanta  &  La  0.  R.  Co.  v.  Hodnett. 
29  Ga.  461;  Nash  v.  Minnesota  Title  Ins. 
&  T.  Co.  163  Mass.  674,  28  L.R.A.  753,  47 
Am.  St.  Rep.  489,  40  N.  E.  1039;  Warren 
v.  Cole,  15  Mich.  265;  Lenox  v.  Fuller,  39 
,11   L.R.A,(N.S,) 


Mich,   263;    14   Am.   &   Eng.   Enc.   Law,    p. 
170. 

It  is  said  by  our  present  chief  justice 
that  "special  damages  .  .  .  are  rarely 
allowable  except  in  cases  of  fraud  in  in- 
ducing the  contract."  Huyett  &  S.  Mfjj. 
Co.  V.  Gray,  111  X.  C.  93,  15  S.  E,  941. 
They  must  be  specially  pleaded,  and  must, 
of  course,  be  proven  as  laid.  Id.  Ill  N.  C. 
92.  15  S.  E.  940. 

Wliat  are  the  special  damages  pleaded  by 
the  defendants  in  their  counterclaim?  1. 
Tliat  their  business  was  greatly  damaged 
by  attempting  to  sell  the  said  baking  pow- 
der before  discovering  the  fraud.  Inas- 
much as  the  defendant  has  elected  to  re- 
pudiate tlic  contract,  and  therefore  cannot 
sue  on  it,  the  basis  of  his  counterclaim 
must  of  necessity  lie  in  tort.  Consequently, 
if  by  the  fraud  and  deceit  practised  upon 
defendants  their  reputation  and  business 
have  been  injured  by  the  sale  of  a  few  boxes 
of  the  spurious  article  before  they  dis- 
covered its  true  character  and  repudiated 
the  contract,  that  is  an  injury  flowing  di- 
rectly from  the  tort,  for  which  defendants 
can  recover,  if  the  claim  is  supported  by 
evidence  from  which  a  jury  can  fairly  esti- 
mate the  damage  sustained. 

The  record  is  extremely  meager  as  to  evi- 
dence of  damage;  the  whole  of  it  being  as 
follows : 

Q.  How  much  were  you  damaged,  !f  any, 
by  this  transaction? 

A.  I  have  been  damaged  right  smart.  I 
could  not  tell  exactly. 

Q.  Give  an  estimate. 

A.  I  have  been  damaged  at  least  $30  I 
know. 


It  is  manifest  that  this  extract  from  the 
record  contains  no  facts  from  which  the 
jury  can  estimate  the  damages  done  to  the 
defendant's  business.  The  defendant  so  testi- 
fying cannot  be  permitted  to  aasess  his 
own  damage.  That  is  the  exclusive  prov- 
ince of  the  jury.  He  must  state  the  par- 
ticulars of  his  injury,  so  the  court  can 
see  if  they  come  within  the  recognized  prin- 
ciples of  the  law,  and  are  allowable.  Dam- 
ages must  be  reasonably  certain  both  In 
their  nature  and  in  respect  to  the  cause  from 
which  they  proceed.  1  Sutherland,  Dam- 
^S^^j  §  63.  If  the  evidence  of  injury  to  de- 
fendant's business  is  so  vague,  indefinite, 
and  uncertain  that  it  does  not  furnish  » 
basis  for  the  estimating  of  damages  by  the 
jury,  then  they  cannot  be  recovered.  Hart 
V.  Georgia  R.  Co.  101  Ga.  188,  28  S.  E.  637: 
Fletcher  v.  Jacob  l>old  Packing  Co.  41  App. 
Div.  30,  58  X.  Y.  Supp.  612;  1  Sutherland. 
Damages,  |  63,     The  party  injured  cannot 
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be  permitted  to  simply  "guess  at  it."     The  i 
defendant  does  not  state  that  any  portion  of 
his  estimate  of  $50  was  injury  to  his  busi- 
ness, nor  does  he  testify  that  his  business 
was  injured  at  all. 

The  second  ground  of  special  damages,  as 
pleaded,  is  that  defendant  "lost  the  profit 
that  they  would'  have  obtained,  to  wit,  the 
sum  of  $50."    Thus  we  see  that  the  defend- 
ants' estimate  of  $50  is  based  solely  upon 
loss    of    profits,    and    not    injury    to    their 
business.      There    are    three    reasons    why 
profits    upon    the    contract    cannot    be    re- 
covered upon  the  facts  as  presented  in  this 
record:      First.      The    defendants    do    not 
seek   to   recover  for   a   breach   of  the   con- 
tract, for  that  would  be  a  suit  upon   the 
contract.     They   ask  to   set  aside  the  con- 
tract  and   to  be  relieved  themselves   from 
its  performance,  upon  the  ground  that  they 
were  induced  to  enter  into  it  by  fraud,  and 
for    damages,  flowing   from    the   tort   com- 
mitted.     They    cannot    treat   the    contract 
entered  into  by  themselves  as  void  on  the 
ground  of  fraud,  and  at  the  same  time  as 
in  force  for  the  purpose  of  recovering  dam- 
ages upon  the  contract  for  loss  of  prospec- 
tive profits  growing  out  of  its  nonperform- 
ance.    14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
170,  and  notes.    In  reference  to  a  contract, 
relating  to  an  exchange  of  personal  prop- 
erty, which  was  sought  to  be  set  aside  on 
the  ground  of  fraud,  the  supreme  court  of 
Maine  says:      "Such  contract  is  not  abso- 
lutely void,  but  voidable  only,  at  the  elec- 
tion   of   the    party,  defrauded.      The    party 
having  such  election  must  rescind  the  con- 
tract wholly.     .     .     .     He  cannot  consider 
it  void  to  reclaim  his  property,  and  at  same 
time  in  force  for  the  purpose  of  recovering 
damages"  for  its  breach.     Junkins  v.  Simp- 
son,  14  Me.  364.     Lord   Ellenborough  held 
"that,  when  a  contract  is  to  be  rescinded 
at  all,  it  must  be  rescinded  in  toto."    Hunt 
V.    Silk,   5    East,   449.      To   same   effect    is 
Shaw,    Ch.    J.,    in    Rowley    v.    Bigelow,    12 
Pick.   307,  23  Am.   Dec.   607.     Mellen,   Ch. 
J.,   says  in  Seaver  v.  Dingley,  4  Me.  306: 
But  the  law  does  not  allow  a  party  to  re- 
scind   a    contract   and    at    the    same    time 
make  use  of  it  as  subsisting  for  the  pur- 
pose of  claiming  damages   for   its   breach. 
See  also  Parsons,  Ch.  J.,  in  Kimball  v.  Cun- 
ningham,  4   Mass.    502,    3    Am.    Dec.    230; 
Am.  &  Eng.  Enc.  Law,  supra.   As  profits  up- 
on a  contract  necessarily  flow  from  it,  and 
must    be   gauged    by    its    terms,    when    the 
purchaser   elects  to    treat   the   contract   as 
void,  and  to  return  the  property,  he  is  de- 
barred from  recovering  possible  prospective 
profits  as  damages  arising  from  its  breach, 
although   he  may  recover  damages  for  the 
31  I..R.A.(N.S,) 


injury  done  him  in  his  business  by  the 
fraud  and  deceit  practised  upon  him.  A 
second  reason  why  profits  cannot  be  re- 
covered under  the  evidence  here  is  that  they 
are  too  uncertain  and  speculative,  even  if 
defendant  had  affirmed  the  contract  and 
was  suing  for  its  breach.  There  is  no  evi- 
dence that  defendants  had  contracted  to 
sell  any  of  the  genuine  Royal  Baking  Pow- 
der, or  that  profits  were  reasonably  cer- 
tain to  have  been  realized  had  the  contract 
been  performed.  There  are  numerous  au- 
thorities to  the  effect  that  damages  re- 
coverable for  breach  of  contract  include 
profits  which  the  party  certainly  would 
have  realized  but  for  the  other's  fault, 
thought  speculative  or  contingent  profits 
are  not  recoverable.  Griffin  v.  Colver,  16  N. 
Y.  489,  69  Am.  Dec.  718.  This  is  a  leading 
case  on  the  subject,  and  in  the  elaborate 
notes  of  Judge  Freeman  the  subject  is  fully 
considered.  This  court  has  held  that  where 
profits  are  lost  by  the  tortious  conduct  of 
another  proximately  and  naturally  flowing 
from  his  act,  and  are  reasonably  definite 
and  certain,  they  are  recoverable.  John- 
son V.  Atlantic  Coast  Line  R.  Co.  140  N.  C. 
574,  53  S.  E.  362.  That  decision  is  based 
upon  evidence  showing  that  the  plaintiff 
had  subsistent  contracts  for  his  goods  out- 
standing, which  he  had  undertaken  to  fill 
at  a  fixed  price,  so  that  his  prospective 
profits  could  be  definitely  ascertained.  In 
the  opinion  of  the  court  Connor,  J.,  says: 
"This,  of  course,  excludes  any  evidence  in 
regard  to  profits  not  covered  by  contracts. 
They  would  be  speculative.  There  might  be 
no  demand  for  crates,  prices  might  de- 
cline," etc.  A  third  reaspn  is  that  the  evi- 
dence discloses  no  basis  whatever  upon 
which  the  jury  can  estimate  the  profits 
with  any  sort  of  accuracy.  We  have  no 
testimony  as  to  the  cost  price  of  the  gen- 
uine article  of  Royal  Baking  Powder,  or  of 
the  average  sales  of  the  article  by  the  de- 
fendants in  their  business,  or  of  the  profits 
usually  made,  or  whether  there  was  any 
demand  for  it.  In  his  evidence  the  defend- 
ant Elliott  states  substantially  that  he 
did  not  wish  to  buy  the  goods  at  the  time, 
although  he  thought  the  article  was  gen- 
uine, but  that  he  was  "overpersuaded  by 
the  agent."  It  is  fair  to  presume  from 
this  that  there  was  no  demand  for  it,  or 
that  defendants  were  overstocked  with 
baking  powder. 

We  are  of  opinion  that  there  should  be 
another  trial  guided  by  the  principles  as 
laid  down  in  this  opinion. 

New  trial. 

Walker,  J.,  4'issent9i 
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Ball  »  danger  to  life  —  statutory  right. 

That  one  committed  to  jail  to  await  trial 
for  murder  is  becoming  anemic  and  suffers 
from  melancholia,  which,  in  the  opinion  of 
physicians,  will  tend  to  shorten  his  life, 
is  not  sufficient  to  entitle  him  to  the  bene- 
fit of  a  statute  permitting  the  admission 
to  bail  of  any  person  in  legal  custody  when 
it  appears  that  the  confinement  will  en- 
danger his  life^ 

(October  12,   1010.) 


APPEAL  by  relator  from  a  judgment  of 
the  Criminal  District  Court  for  Dal- 
las County,  refusing  his  application  for  a 
writ  of  habeas  corpus  for  his  release  on 
bail,  and  remanding  him  to  special  custody* 
AfHrmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  M.  M.  Brooks  for  appellant. 
Mr.  John  A.  Bfobley  for  the  State. 

McCord,  J.,  delivered  the  opinion  of  the 
court : 

Under  the  provisions  of  article  175, 
White's  Anno.  Code  Crim.  Proc.,  relator 
sued  out  a  writ  of  habeas  corpus  before 
the  judge  of  the  criminal  district  court  of 
Dallas  county,  Texas,  and  in  his  petition 
he  alleged  that  he  was  in  legal  custody  and 


Note,  —  Danger  to  health  from  confine' 
tnent  as  ground  for  removal,  or  re- 
lease on  hail. 

The  courts  are  agreed  that  where  the  ad- 
mission of  a  prisoner  to  bail  rests  in  their 
discretion,  a  release  will  be  granted  on  the 
grounds  that  the  confinement  is  detrimental 
to  the  prisoner's  health  only  in  extraordi- 
nary cases.  Generally,  it  must  appear  that 
the  impairment  of  health  is  due  to  the  con- 
finement, and  that  if  continued  it  will 
prove  fatal,  or,  at  least,  that  there  is  strong 
probability  that  it  will  do  so.  However, 
the  decisions  vary  in  some  degree  as  to 
what  constitutes  sufficient  proof  of  serious 
impairment  of  health  withm  the  rule  per- 
mitting admission  to  bail.  For  this  reason, 
and  because  the  question  rests  in  the  dis- 
cretion of  the  court,  the  cases,  in  order  to 
he  rendered  of  the  greatest  value,  have 
been  spt  out  somewhat  at  length,  and  where 
possible  the  specific  conditions  upon  which 
the  decisions  have  been  based  are  given. 

In  the  following  cases  facts  have  been 
held  insufficient  to  warrant  admission  of  the 
prisoner  to  bail: 

In  R.  V.  Wyndham,  1  Strange,  2,  a  dis- 
temper incident  to  the  family  was  held  not 
enough  to  warrant  admission  to  bail  of  one 
charged  with  high  treason,  it  being  said 
that  the  court  would  release  the  prisoner 
because  of  illness  only  when  it  was  a  pres- 
ent indisposition,  arising  from  the  confine- 
ment. 

And  in  Kirk's  Case,  5  Mod.  454,  it  was 
said  that  a  person  committed  for  murder 
will  not  be  bailed  on  account  of  ill  health 
unless  it  appears  to  be  the  immediate  con- 
sequence of  the  confinement,  and  that  his 
life  is  in  danger. 

And  in  Harvey  of  Comb's  Case,  10  Mod. 
334,  as  set  out  in  R.  v.  Wyndham,  supra, 
bail  was  refused  to  one  who  had  stabbed 
himself  after  his  examination,  on  the 
ground  that  his  illness  was  from  an  act 
of  his  own. 

In  Ex  parte  Hill,  51  W.  Va.  530,  41  S. 
E.  903,  12  Am.  Crim.  Rep.  47,  it  was  held 
that  affidavits  to  the  effect  that  one  con- 
victed of  crime  was  inclined  to  stoutness 
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or  obesity,  and  that  his  heart  was  affected 
by  fatty  degeneration,  together  with  the 
opinion  of  two  physicians  that  continued 
confinement  for  a  considerable  time  would 
permanently  injure  his  health  and  cause 
death,  did  not  warrant  a  release  on  bail 
pending  appeal,  within  the  rule  that  bail 
may  be  granted  where  the  party  is  labor- 
ing under  a  present  painful,  severe,  and 
dangerous  disease,  either  caused  or  aggra- 
vated by  his  imprisonment,  and  there  is 
strong  probable  reason,  not  mere  fear,  based 
on  facts,  to  apprehend  that  continued  im- 
prisonment will  be  fatal,— -especially  where 
it  is  the  opinion  of  the  county  physician 
that  .the  ailment  attributed  by  the  defend- 
ant's physicians  to  confinement  is  curable 
by  treatment,  and  not  likely  to  produce  the 
danger  feared. 

And  in  United  States  v.  Kie,  4  West. 
Coast  Rep.  653,  a  prisoner  charged  with 
murder  was  refused  bail  although  he  pre- 
sented a  certificate  of  a  surgeon  of  the 
United  States  Navy  that  he  was  suffering 
from  a  serious  disease,  accompanied  with 
derans^enient  of  the  heart  action  and  much 
constitutional  debility,  and  although  it  was 
admitted  that  some  evidence  tended  to  show 
that  the  confinement  might  have  increased 
the  disease;  but  the  decision  was  upon  the 
ground  that  the  prisoner  was  not  in  such 
a  condition  either  of  mind  or  body  as  to 
warrant  the  court  in  regarding  the  case  as 
exceptional,  and  it  was  said  that  had  the 
evidence  shown  to  the  satisfaction  of  the 
court  timt  the  prisoner  was  in  such  a  physi- 
cal condition  that  further  confinement  might 
have  seriously  affected  him  in  mind  and 
body,  and  possibly  have  brought  about  his 
death,  he  would  have  been  admitted  to  bail. 

And  an  application  for  admission  to  bail 
on  the  ground  that  accused  is  suffering  from 
organic  heart  disease,  bronchial  affections, 
and  obstinate  constipation  due  to  a  partial 
paralysis  of  the  large  intestines,  and  re- 
quires judicious  exercise,  proper  food,  and 
medical  treatment,  will  be  refused  wliere  it 
does  not  appear  that  he  cannot  receive  prop- 
er care  and  treatment  at  the  hands  of  the 
jail  authorities,  although  the  county  physi- 
cian testified  that  confinement  in  jail  was 
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confined  in  the  county  jail  of  Dallas  coun- 
ty under  an  indictment  for  murder,  and 
that  "he  is  afl3icted  with  a  disease  which 
renders  his  removal  necessary  for  the  preser- 
vation of  his  life,  and  that  any  species  of 
confinement  will  endanger  his  life."  The 
writ  was  granted,  and  on  September  29th 
the  criminal  district  court  of  Dallas  coun- 
ty, upon  a  hearing,  refused  the  application, 
and  remanded  the  relator  to  the  custody 
of  the  sheriff  of  Dallas  county,  and  in  ad- 
dition thereto  made  the  following  order: 
"Because,  however,  of  the  condition  of  the 
relator,  and  because  the  court  finds  that  a 
more  suitable  place  should  be  found  for 
the  relator  than  the  county  jail,  owing  to 
the  fact  that  said  jail  is  undergoing  re- 
pairs,  it  is   further   ordered  by  the   court 


that  the  sheriff  pf  Dallas  county  at  once 
procure  a  room  for  the  defendant  not  in 
the  jail,  and  that  the  relator  be  allowed 
■such  food  as  the  jail  physician  may  order, 
and  that  the  wife  of  the  relator  be  allowed 
to  visit  the  said  relator  at  such  times  as 
may  be  directed  by  said  physician  to  the 
best  for  the  comfort  and  improvement  of 
the  relator."  From  this  order  relator  has 
appealed  to  this  court,  and  insists  that,  un- 
der the  evidence,  he  is  entitled  to  bail,  be- 
cause furtlier  confinement  would  endanger 
his  life. 

Article  176,  White's  Anno.  Code  Grim. 
Proc,  reads  as  follows:  "When  a  judge  or 
court  authorized  to  grant  writs  of  habeas 
corpus  shall  be  satisfied,  upon  investigation, 
that  a  person  in  legal  custody  is  afflicted 


prejudicial  to  the  accused's  physical  condi- 
tion, and  that  continued  connnement  would 
hasten  the  progress  of  his  disease.  The 
court  said,  however,  that  should  it  so  occur 
that  continued  confinement  would  result  in 
danger  to  relator's  life,  such  fact  should 
be  inquired  into  and  his  rights  properly 
guarded.  Ex  parte  Meador,  —  Tex.  Crini. 
Rep.  — ,  20  S.  W.  371. 

And  in  Winegarden  v.  State,  87  Miss. 
264,  39  So.  1013,  it  was  said  that  the  trial 
court  did  not  abuse  its  statutory  discretion 
in  refusing  bail  pending  appeal  after  con- 
viction of  a  felony  to  a  defendant  forty- 
nine  years  old,  because  of  alleged  ill 
health  consisting  of  heart  disease,  asthma, 
catarrh,  and  indigestion,  it  being  also  al- 
leged that  the  defendant  "almost  smothers 
to  death"  when  not  allowed  to  exercise  free- 
ly, and  that  he  will  "probably  not  survive 
the  incarceration." 

In  Georgia,  it  was  held  in  Lester  v.  State, 
33  Ga.  192,  that  the  court  did  not  abuse  its 
discretion  in  refusing  to  allow  bail  on  an 
application  therefor  on  the  ground  that  a 
continued  incarceration  put  the  prisoner's 
life  in  great  jeopardy,  and  that  it  was  neces- 
sary that  he  should  be  admitted  to  bail  to 
restore  his  health,  already  impaired  by  con- 
finement, where  the  certificate  of  the  exam- 
ining physicians  was  to  the  effect  that  the 
prisoner  was  suffering  from  a  deranged 
state  of  his  heart,  and  that  his  general  life 
was  impaired  as  the  result  of  the  confine- 
ment in  prison.  But,  acting  upon  the  rec- 
ommendation of  such  physicians,  that  the 
prisoner  be  allowed  the  privilege  of  taking 
exercise  in  the  jail  passageway,  and  that  he 
be  removed  into  a  cell  having  better  ventila- 
tion, the  trial  court  issued  an  order  of  re- 
moval in  conformity  with  such  recommenda- 
tions, and  this  was  affirmed.  In  discussing 
the  right  to  bail,  the  court  said:  "There 
is  not  a  conjecture  hazarded  by  the  physi- 
cians, that  the  life  of  the  prisoner  will  be  en- 
dangered by  further  imprisonment.  Nor  do 
they  recommend  his  enlargement;  on  the 
contrary,  they  advise  some  sanitary  regula- 
tions that  physicians  would  prescribe  most 
probably  in  the  case  of  the  soundest  of  per- 
sons in  close  confinement.  To  require  the 
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court  to  grant  bail  in  such  a  case  would  be 
a  most  dangerous  precedent,  for  there  are 
few  men  whose  health  is  not  impaired  by 
close  confinement  in  a  prison  sufficiently 
close  and  strong  to  prevent  their  escape. 
At  all  events,  a  prisoner  would  always  be 
able  to  get  a  certificate  of  an  opinion  on 
the  subject,  most  generally  one  that  he 
would  be  entitled  to,  as  in  this  case,  but 
always  one  somehow  or  other." 

In  R.  V.  Nagle,  Ir.  Rep.  2  C.  L.  253,  it 
was  held  that  a  showing  by  affidavits  of  the 
jail  physician  and  of  another  medical  doc- 
tor, that  one  charged  with  treason  was  los- 
ing fiesh,  and  that  protracted  confinement 
would  probably  exercise  an  injurious  effect 
upon  his  health,  was  not  sufficient  to  war- 
rant admission  to  bail,  where  it  also  ap- 
peared by  such  affidavits  that  the  prisoner 
was  not  suffering  from  any  organic  disease, 
and  there  was  no  evidence  of  danger  to  his 
life  from  the  confinement. 

In  Moore  v.  McMahon,  20  Hun,  44,  §  302 
of  the  Code  of  Procedure,  authorizing  the  re- 
lease of  a  person  committed  for  a  contempt 
i^  proceedings  supplementary  to  execution, 
or  under  the  act  to  abolish  imprisonment 
for  debt,  in  case  of  his  inability  "to  endure 
the  imprisonment,"  was  held  not  applicable 
to  one  who  is  suffering  from  a  malarial 
fever,  although  the  incarceration  is  detri- 
mental to  his  health;  and  the  provision  was 
said  to  apply  only  to  one  suffering  from  a 
disease  in  the  nature  of  a  slow  wasting  and 
steady  diminution  of  the  vital  forces,  tend- 
ing, unless  arrested  by  sunlight,  open  air, 
proper  exercise,  or  the  enjoyment  of  free- 
dom, to  a  complete  destruction  of  the  con- 
stitution, and,  as  a  not  remote  consequence, 
death. 

And  under  the  same  statute  it  was  said 
in  Re  Steinert.  29  Hun,  301,  that  an  affida- 
vit to  the  effect  that  the  prisoner  waa  unwell, 
and  that  it  was  feared  that  longer  imprison- 
ment would  permanently  injure  his  health, 
was  not  a  sufficient  showing  that  he  could 
not  endure  further  imprisonment,  so  as  to 
warrant  release. 

In  Cole's  Case,  4  Abb.  Pr.  N.  S.  280,  6 
Park.  Crim.  Rep.  695,  where  one  charged 
with  murder  was  suffering  from  a  severe 
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with  a  disease  which  will  render  a  removal  § 
necessary  for  the  preservation  of  life,  an 
order  may  be  made  for  the  removal  of  the 
prisoner  to  some  other  place  where  his 
health  will  not  be  likely  to  suflfer,  or  he 
may  be  admitted  to  bail  when  it  appears 
that  any  species  of  confinement  will  endan- 
ger his  life."  It  will  be  seen  from  the  read- 
ing of  this  article  that,  upon  an  investiga- 
tion under  a  writ  of  habeas  corpus,  if  it 
is  shown  that  the  party  in  legal  custody  is 
afflicted  with  a  disease  which  will  render 
his  removal  necessary  for  the  preservation 
of  life,  an  order  may  be  made  for  the  re- 
moval of  the  prisoner  to  some  other  place 
where  his  health  will  not  be  likely  to  suf- 
fer, or  he  may  be  admitted  to  bail  when  it 
appears  that  any  species  of  confinement  will 
endanger  his  life. 


This  is  the  second  application  of  relator 
for  a  writ  of  habeas  corpus.  Upon  the  fir^t 
hearing  on  the  facts  of  the  case  the  dis- 
trict judge  had  refused  relator  bail,  aiui 
from  that  order  he  appealed  to  this  couit. 
and  this  court  affirmed  the  judgment  of 
the  lower  court,  denying  bail,  on  June  2:{. 
1910.  In  the  present  application  bail  wcs 
sought  on  the  ground  of  the  relator  being 
afflicted  with  a  disease  that  would  render 
his  confinement  dangerous  to  his  life.  On 
the  trial  of  the  case  relator  placed  on  the 
stand  Dr.  T.  A  Sunmers,  who  testified 
that  he  had  seen  the  relator  twice,  the  first 
time  on  September  25th,  and  again  on  Sep- 
tember 29th,  the  day  he  testified.  Continu- 
ing, this  witness  testified  as  follows:  ''De- 
fendant is  suflfering  somewhat  under  a  mel- 
ancholy condition,  and  becoming  more  anem- 


and  dangerous  internal  wound,  received 
some  eight  years  previously,  while  serving 
in  the  Army,  it  was  said,  in  denying  an  ap- 
plication for  bail,  that  the  opinion  of  the 
accused  that  his  physical  condition  rendered 
his  discharge  from  imprisonment  upon  bail 
absolutely  necessary  must  ''yield  to  the  pre- 

f>onderating  evidence  that  his  confinement 
las  not  seriously  affected  his  health,  or  so 
decidedly  impaired  the  same  beyond  what  it 
otherwise  would  have  been  as  to  give  cause 
for  serious  apprehension,  or  to  demand,  as  a 
matter  of  humanity  or  duty,  tlie  entertain- 
ment of  the  application  especially  upon  that 
ground." 

That  one  confined  pending  an  appeal  from 
a  conviction  is  afflicted  with  a  constitution- 
al tendency  to  insanity,  and  that  it  is 
advised  by  his  physician  that  close  confine- 
ment will  develop  the  disease,  and,  if  per- 
sisted in,  will  greatly  endanger  his  health 
and  his  life,  is  not  sufficient  to  entitle  him 
to  bail  under  a  statute  similar  to  that  con- 
strued in  Ex  Parte  Johnson,  where  no 
opinion  is  expressed  by  the  physicians  as  to 
what  length  of  time  in  close  confinement 
would  probably  develop  the  disease,  and  the 
application  is  made  without  showing  that 
a  removal  to  some  other  place  would  not  be 
a  sufficient  protection,  if  his  condition  of 
health  should  make  it  necessary.  Thomas 
v.  State,  40  Tex.  6. 

In  the  following  cases  the  conditions  were 
held  such  as  to  warrant  admission  of  the 
prisoner  to  bail: 

Thus  it  is  held  that  a  prisoner  indicted 
for  a  felony  will  be  admitted  to  bail  where 
it  appears  to  the  satisfaction  of  the  court,  by 
the  testimony  of  reputable  physicians,  that 
there  is  strong  ground  for  the  opinion  that 
continued  confinement  will  cause  the  disease 
under  which  the  prisoner  labors  to  termin- 
ate fatally.     Archer's  Case,  6  Gratt.  705. 

And  bail  pending  appeal  from  a  convic- 
tion was  allowed  in  Ex  parte  Azhderian, 
]23  Cal.  512,  66  Pac.  1130,  where  it  ap- 
peared  from  the  uncontradicted  affidavits  of 
the  city  and  county  physicians  and  other 
medical  men  that  the  accused  was  undergo- 
ing a  severe  illness,  and  that  in  all  proba- 
yi   L.R.A.(N.S.) 


bility  he  would  die  within  a  short  time  if 
his  imprisonment  in  the  county  jail  were 
continued. 

So,  in  Harvey  of  Comb's  Case,  10  Mod. 
334,  it  was  said  that  in  Lord  Montgomery's 
Case  (unreported)  a  person  committed  for 
high  treason  was  bailed  where  it  appeared 
upon  affidavit  that  the  prisoner  was  in  such 
an  ill  state  of  health  that  longer  confine- 
ment would  have  brought  his  life  in  danger. 
And  Aylesbury's  Case,  1  Salk.  103,  is  to  the 
same  effect. 

In  R.  V.  Bishop.  1  Strange,  9,  where  a 
defendant  was  convicted  of  printing  a  se- 
ditious libel,  and  when  brought  up  for  judg- 
ment, appeared  to  b^  in  a  very  ill  state  of 
health,  the  court,  upon  a  motion  for  bail, 
said:  "The  offense  is  so  great  that  an  ad- 
equate punishment  may  endanger  his  life, 
and  to  lessen  the  judgment  would  be  an  ill 
precedent;  therefore  bail  him  for  the  pres- 
ent, and  we  will  give  judgment  when  he  is 
better." 

In  Ex  parte  Tittle,  37  Tex.  Crim.  Rep. 
597,  40  S.  W.  598,  upon  allegations  by  one 
confined  pending  trial,  that  further  con- 
finement would  endanger  his  life,  and  that 
he  was  unable  to  give  any  bond,  it  was 
ordered  that  should  the  case  not  be  brought 
to  trial  at  the  time  set  down  therefor 
(some  forty  days  later),  the  accused  should 
be  released  on  his  own  recognizance,  it  be- 
ing clearly  shown  by  the  evidence  that  he 
was  afflicted  with  several  diseases,  and  that 
he  was  daily  gettin<7  worse  in  his  physical 
condition  since  his  incarceration,  renderin<* 
it  probable  that  continued  confinement 
might  result  in  his  death. 

In  Ex  parte  Pattison,  56  Miss.  161,  it  was 
said  that  allegations  that  longer  imprison- 
ment of  an  accused  would  prove  fatal,  or  at 
least  inflict  permanent  and  irreparable  in- 
jury, while  not  necessarily  entitling  the 
party  to  bail,  were  sufficient  to  warrant  an 
investigation.  The  court,  however,  added: 
"Bail  should  not  be  granted  on  the  unround 
of  bad  health,  unless  it  be  rendered  prob- 
able by  testimony  that  confinement  ha;* 
produced,  or  is  likely  to  produce,  fatal 
or  serious  results.     Slight  sickness  is  not 


1910. 


Ex  PABTE  JOHNSON. 


919 


ic  I  did  not  take  his  temperature,  but  his 
respiration  Was  subnormal,  so  was  his  pulse. 
An  anemic  condition  means  where  one  be- 
gins to  emaciate  and  lose  flesh.  It  means 
loss  of  vitality.  It  is  probably  true  that 
men  frequently  lose  flesh  without  becoming 
anemic.  In  regard  to  the  physical  condi- 
tion of  the  defendant,  I  would  say  that 
while  I  never  knew  him  before,  and  only 
saw  him  a  time  or  two  before  this  occur- 
rence came  up,  but  never  had  any  personal 
dealings  with  him,  if  you  take  a  man  that 
has  had  outdoor  exercise  and  an  active  life 
and  then  pen  him  up,  he  is  going  to  ema- 
ciate, and  is  going  to  lose  his  ilesh,  and 
there  is  where  the  trouble  comes  in.  I 
don't  know,  but  I  believe  if  you  take  a  man 
like  I  am,  rosy  and  healthy,  and  coop  me 
up,  I  don't  believe  I  could  stay  down  there 


two  weeks.  I  would  hardly  say  there  is 
any  condition  there  different  from  any  oth- 
er jail.  Nevertheless  if  you  take  a  man 
who  has  had  active  exercise  and  pen  him 
up,  he  is  going  to  lose  his  nervous  vitality. 
From  my  examination  of  the  defendant  and 
the  surroundings  there  I  believe  that  fur- 
ther imprisonment  of  the  defendant  there 
will  endanger  his  life.  I  believe  he  is  like- 
ly to  lose  his  life  by  remaining  there  long- 
er in  jail,  but  I  would  not  say  how  long 
he  might  stay  there,  you  understand  that. 
I  could  not  say  how  long  it  would  take  to 
kill  him.  It  is  my  professional  opinion 
that  it  would 'endanger  his  life  to  stay  there 
longer.  I  don't  know  anything  in  the  world 
about  what  he  has  been  eating,  or  whether 
he  has  been  eating  anything  at  all.  As  to 
the  condition   of  his  bowels,  I  only  know 


sufficient,  since  there  are  few  persons  who 
will  not  be  injuriously  affected  by  imprison- 
ment. There  must  be  strong  grounds  for  ap- 
prehending a  fatal  result  or  permanent  im- 
pairment of  health." 

And  where  one  committed  for  a  capital 
offense  is  suffering  from  tuberculosis  of  the 
lungs,  and  it  appears  by  the  affidavits  of 
competent,  reputable  physicians  who  exam- 
ined the  physical  condition  of  the  prisoner  at 
the  time  the  application  was  made,  that 
there  is  strong  ground  for  the  opinion  that 
continued  confinement  would  cause  the  dis- 
ease to  terminate  fatally,  the  accused  should 
be  released  on  bail.  £x  parte  Smith,  2 
Okla.  Crim.  Rep.  24,  99  Pac.  893. 

Bail  pending  appeal  from  a  conviction 
may,  in  the  discretion  of  the  court,  be  al- 
lowed because  of  the  extraordinary  charac- 
ter of  the  circumstances,  on  proof  by  phy- 
sicians, one  of  whom  is  selected  by  the  dis- 
trict attorney,  that  the  prisoner  is  suffer- 
ing from  asthma  and  trouble  with  his  lungs 
to  such  an  extent  that  his  continued  in- 
carceration in  the  county  jail,  in  the  physic- 
al conditions  existing  there,  will  be  iraught 
with  serious  danger  to  his  health,  and  will 
probably  be  fatal  if  he  is  left  there  three 
months  or  more.  Re  Ward,  127  Cal.  489,  47 
L.R.A.  466,  59  Pac.  894. 

In  United  States  v.  Jones,  3  Wash.  C.  C. 
224,  Fed.  Cas.  No.  16,495,  in  admitting  to 
bail  one  held  for  piracy,  on  the  testimony  of 
the  prisoner's  physician  that  he  was  suffer- 
ing with  a  pulmonary  complaint,  and  that 
in  his,  the  physician's,  opinion,  confinement 
during  the  summer  might  so  far  increase 
his  disorder  as  to  render  it  ultimately  dan- 
gerous, the  court  said:  "The  humanity  of 
our  laws,  not  less  than  the  feelings  of  the 
court,  favor  the  liberation  of  a  prisoner 
upon  bail,  under  such  circumstances.  It  is 
not  necessary',  in  our  view  of  the  subject, 
that  the  danger  which  may  arise  from  his 
confinement  should  be  either  immediate  or 
certain.  If,  in  the  opinion  of  a  skilful  phy- 
sician, the  nature  of  his  disorder  is  sucli 
that  confinement  must  be  injurious,  and 
may  be  fatal,  we  think  he  ought  to  be 
bailed." 
31  L.R.A.(N.S.) 


And  where  it  is  clearly  shown  by  the 
testimony  of  reputable  physicians  that  a 
defendant  held  to  answer  a  capital  charge 
has  lost  30  pounds  since  his  incarceration  in 
jail,  that  he  is  fast  becoming  a  nervous 
wreck,  and  that  he  has  become  afflicted  with 
a  serious  kidney  trouble,  endangering  his 
life,  and  that  confinement  in  jail  would 
probably  result  fataliy  to  him,  and  that  it 
will  be  several  months  before  he  can  be 
tried,  tlie  accused  should  be  admitted  to 
bail.  Ex  parte  Fraley,  —  Okla.  Crim.  Rep. 
—,111  Pac.  662. 

And  it  is  good  cause  for  admitting  to  bail 
a  prisoner  confined  to  jail  for  a  capital  of- 
fense, that  such  prisoner  nas  suffered  from 
severe  attacks  of  cramps,  diarrhea,  and 
acute  indigestion,  and  is  now  suffering  with 
pneumonia  caused  by  his  being  confined  in 
a  poorly  heated,  lighted,  and  ventilated 
jail,  and  that  bis  continued  confinement 
therein  will  endanger  his  health  and  per- 
haps his  life.  £x  parte  Watson,  1  Okla. 
Crim.  Rep.  595,  99  Pac.  161. 

And  it  is  good  cause  for  admitting  to 
bail  a  prisoner  confined  in  a  close  jail  on  an 
indictment  for  murder,  that  he  is  laboring 
under  a  painful,  serious,  and  dangerous 
form  of  typhus  fever  caused  by  a  long  con- 
finement in  a  very  small,  damp,  and  badly 
ventilated  room,  which  disease  has  become 
so  aggravated  as  to  render  it  certain  that 
his  longer  confinement  must  prove  injuri- 
ous to  him  by  greatlv  increasing  his  dis- 
ease, and  that  it  will  in  all  probability 
cause  it  to  terminat'e  fatally.  Com.  v. 
Semmes,  11  Leigh,  665. 

And  pending  an  appeal  from  a  conviction, 
accused  should  be  allowed  to  bail  where  it 
appears  that  he  is  fifty  years  of  age  and 
suffering  from  heart  disease,  nervous  pros- 
tration, and  a  spinal  irritation  bordering  on 
paralysis,  and  that  further  confinement  will 
aggravate  his  trouble  and  will  probably 
seriously  injure  his  health  and  may  cause 
his  death.  Ex  parte  Wheeler,  —  Miss.  — , 
24  So.  261.  G.  J.  C. 
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what  he  told  me  and  what  the  other  in- 
mates told  me.  As  far  as  palpitation  of  the 
liver  is  concerned  and  over  his  transverse 
colon,  it  is  normal,  and  the  spleen  is  near- 
ly normal,  also  over  the  liver,  but  there 
wasn't  any  gas  th^re.  Those  conditions 
are  brought  about  by  abnormal  circulation, 
ptomaines,  and  infection  brings  it  about. 
Xf  he  has  not  had  any  food  in  his  stomach 
for  ten  or  fifteen  days,  and  has  not  eaten 
anything  that  would  produce  that  condition, 
and  if  his  bowels  had  not  acted  for  four  or 
five  or  six  or  ten  days,  that  would  increase 
that  condition.  Calomel  given  to  a  man 
in  that  condition  would  not  do  him  any 
good." 

On  cross-examination  he  testified:  "I 
would  not  say  how  long  that  man  will  live 
if  he  is  kept  confined  in  jail.  If  you  take 
any  healthy  man  and  confine  him  in  jail 
for  a  long  period  of  time,  as  to  whether  or 
not  it  will  endanger  his  life  is  owing  to 
the  condition  in  which  he  went  there.  As 
to  whether  or  not  confinement  of  the  de- 
fendant in  that  jail  for  a  month  longer 
would  endanger  his  life,  I  don't  believe  that 
man  will  live  a  month  longer  in  that  jail. 
I  am  not  guessing  at  that — not  particular- 
ly so.  I  have  stated  what  disease  afflicts 
him.  The  disease  is  nothing  more  than  the 
confinement  and  the  melancholia  condition 
he  is  going  into.  He  is  a  regular,  typical 
neurasthenic;  that  is  what  he  is  going  to 
be.  The  term  'neurasthenia'  means  when 
ybu  begin  to  lose  your  blood,  and  the  leu- 
cocyte begins  to  take  up  the  red  blood  cor- 
puscles. Anyone  who  has  been  an  active 
man. will  lose  fiesh  by  confinement.  If  you 
take  a  man  with  good  lungs  and  put  him 
in  a  close  room,  with  carbonic  acid  gas 
about  him,  and  he  might  live  longer  than 
some  other  man  might,  and  a  man  might 
go  in  there  with  a  crippled  lung  and  die 
right  now.  It  is  not  my  idea,1i)y  any  means, 
that  anybody  who  was  put  down  there  in 
that  jail  would  not  live  very  long,  but  it  is 
owing  to  the  condition  that  the  man  is  in 
when  he  is  carried  there.  I  don't  know 
the  condition  of  the  defendant  when  he  was 
carried  there.  The  defendant  is  in  a  melan- 
cholic condition  and  is  becoming  a  regular 
neurasthenic.  That  includes  loss  of  blood 
and  loss  of  air,  or  the  oxygen  that  a  man 
ought  to  have  for  his  lungs.  I  said  this, 
that  those  conditions  of  confinement  would 
brin^  on  anemic  conditions  and  emaciation, 
and  from  close  confinement  the  man  will 
become  anemic." 

Dr.  Gantt  testified  as  follows: 
"I  saw  the  defendant  at  noon  Inst  Satur- 
day. I  was  not  there  in  conjunction  with 
Dr.  Sumners.  I  was  by  myself.  I  took 
the  defendant's  respiration  at  that  time, 
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which  16  or  17.  His  temperature  was  sub- 
normal. It  was  97,  and  normal  is  98  f. 
His  pulse  was  63,  and  it  may  be  65  wbeu 
it  is  normal;  72  is  a  normal  pulse,  but  hi« 
normal  pulse  may  be  65  or  63  or  may  be 
80,  I  don't  know  about  that.  As  to  what 
was  the  matter  with  the  man  at  that  time, 
my  opinion  is  that  he  is  worrying  over  his 
troubles,  and  he  is  not  eating  anything^ 
or  at  least,  I  don't  think  he  is,  but  be  is 
not  assimilating  what  he  does  eat,  and  when 
a  man  worries  he  may  eat  all  he  wants  to 
and  his  digestion  is  not  going  to  be  good, 
and  if  he  does  not  assimilate  what  be  eats 
he  had  just  as  well  not  eat  at  all." 

Q.  Now,  then,  from  the  symptoms  that 
he  then  had  and  the  symptoms  manifested 
by  the  testimony  of  Dr.  Sumners,  do  you 
think  the  further  confinement  of  that  man 
would  likely  endanger  his  life  there  in  that 
place? 

A.  Well,  not  seeing  the  man  but  once,  I 
would  not  make  any  statement  to  that  ef- 
fect. From  what  Dr.  Sunmers  says  you 
would  think  that  it  would  endanger  his 
life,  but  then  that  is  not  my  opinion  alto- 
gether. The  man  is  worrying  more  than 
anything  else,  and  he  is  more  than  likely 
not  eating  anything.  One  of  the  attend- 
ants told  me  that  he  said  his  bowels  had 
not  moved  in  two  weeks,  but  I  don't  know 
that  to  be  a  factb  He  showed  no  symptoms 
of  his  bowels  not  having  moved.  His  mind 
was  clear,  and  he  had  no  gas  on  the  bow- 
els, and  his  respiration  was  good,  and  his 
tongue  was  fairly  clean,  and  he  showed 
no  symptoms  of  auto-infection  or  absorp- 
tion from  the  intestinal  canal.  If  the  de- 
fendant will  lie  down  on  his  back  and  not 
take  any  exercise  it  will  injure  him,  but 
I  think  he  gets  plenty  of  fresh  air.  Now, 
I  don't  know  that  he  gets  the  proper  food, 
and,  so  far  as  medicine  is  concerned,  I 
don't  think  the  man  needs  any  medicine. 
He  needs  good  wholesome  food  and  needs 
some  rest.  He  can't  get  that  in  that  cell 
he  is  in. 

Q.  Well,  if  he  is  confined  in  that  cell, 
you  think  it  would  endanger  his  life  to 
be  kept  there? 

A.  Well,  if  he  is  kept  there  a  certain 
time,  and  the  man  is  not  going  to  eat,  and 
not  allowed  any  exercise,  or  not  allowed 
to  take  any  exercise,  he  is  not  going  to  di- 
gest what  he  eats,  and  he  is  not  going  to 
eat  as  long  as  he  worries.  In  his  present 
condition  I  think  he  is  able  to  take  exer- 
cise. I  think  he  could  walk  now,  or  on 
last  Saturday,  when  I  saw  him.  He  is  in 
a  cell  on  the  second  floor  of  the  jail.  H 
his  bowels  have  not  moved  for  seventeen 
days,  and  he  has  not  eaten  anything  since 
last  Saturday,  it  would  not  keep  him  from 
walking   to-day,  without   he   had  absorbed 
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a  great  many  toxins  from  the  intestinal 
canal  and  it  brought  up  a  high  fever  and 
distended  his  abdomen,  and  then  perhaps 
he  would  not  be  able  to  walk,  but  a  man  has 
got  to  be  confined  to  his  bed  for  some  time 
before  he  is  not  able  to  walk. 

Q.  If  Dr.  Sumners  has  accurately  de- 
scribed this  man's  condition  to-day,  do  you 
believe,  in  the  light  of  what  you  saw  last 
Saturday,  that  the  imprisonment  of  that 
man  there  will  endanger  his  life?  Now,  I 
understand  you  have  not  seen  him  to-day, 
but  concede  what  Dr.  Sumners  says  about 
him  to-day  to  be  correct,  do  you  believe 
that  the  further  imprisonment  of  that  man 
there  will  likely  endanger  his  life,  in  that 
cell? 

A.  Well,  if  he  continues  to  brood  over 
his  trouble  and  refuses  to  eat,  and ,  his 
bowels  had  not  moved,  it  certainly  would 
endanger  his  life;  but  if  be  eats,  and  lays 
aside  a  certain  amount  of  brooding  and 
gets  the  proper  movement  for  his  bowels, 
there  is  no  reason  why  it  should  endanger 
his  health.  I  would  not  think  the  jail 
was  a  very  good  health  resort,  because  I 
would  not  want  to  sleep  there  one  night. 
As  to  the  condition  of  the  jail,  perhaps 
under  the  circumstances  they  are  doing  the 
best  they  can.  The  jail  is  crowded.  I 
don't  know  how  many  men  they  put  in 
the  cell  with  the  defendant.  I  only  saw 
two  bunks,  and  he  was  on  the  upper  one. 
There  is  only  one  alleyway  leading  to  the 
cell  he  is  in,  and  I  don't  think  there  is  any 
run-around,  except  outside  of  the  cell,  and 
I  don't  Icnow  that  he  has  been  allowed  ac- 
cess to  that.  A  man  might  have  the  priv- 
ilege of  walking  around  and  still  he  might 
be  brooding  over  his  troubles  so  that  he 
would  not  take  advantage  of  his  exercise; 
in  other  words,  if  the  man  did  not  ea:t, 
the  nutrition  would  become  less  and  less 
in  the  body.  This  man  seemed  to  be  suf- 
fering from  melancholia.  That  will  pro- 
duce an  anemic  condition,  on  account  of 
lack  of  nutrition  to  the  body,  because  he 
does  not  eat  enough,  and  what  he  does  eat 
perhaps  he  does  not  assimilate;  that  is, 
take  it  up  and  put  it  into  the  tissues  for 
the  body.  It  is  likely  that  that  melan- 
cholia would  not  be  diminished  by  defend- 
ant's further  incarceration.  I  would  not 
say  positively  that  it  would  not.  I  would 
say  that  if  he  remained  under  the  same 
conditions  of  mind  that  he  is  in,  the  melan- 
cholia could  not  be  any  worse  than  it  is, 
but  he  would  have  a  falling  away  or  lois 
of  weight  on  account,  of  nonassimilation, 
and  would  have  less  resisting  power. 

Q.  Now,  that  being  true,  doesn't  it  occur 
to  you  that  the  further  incarceration  of 
him  would  not  only  increase  his  melnn- 
cliolia  on  the  ground  that  he  had  less  nien- 
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tal  grasp  to  resist  it,  and  would  it  also 
increase  or  decrease  his  powers  of  nutri- 
tion, that  is  of  assimilating  his  food,  and 
therefore  wouldn't  those  two  things  be  cal- 
culated from  a  medical  standpoint  to  en- 
danger his  life,  by  imprisoning  him  fur- 
ther in  that  place? 

A.  Well,  if  you  would  put  him  in  another 
room  and  let  him  have  as  much  fresh  air 
as  he  has  down  there, — there  is  plenty  of 
air  goes  through  the  jail, — and  give  him 
good  companions,  and  give  him  something 
that  is  appetizing,  and  take  his  mind  off 
of  his  trouble,  he  would  be,  perhaps,  in  as 
good  condition  there  as  he  would  walking 
around  on  the  streets.  Confinement  will 
produce  melancholia,  especially  when  a 
charge  is  hanging  over  a  man.  Now,  if 
you  take  a  man  that  has  no  conscience,  and 
nothing  highly  bred  about  him,  he  won't 
brood  over  it.  If  a  man  was  unjustly  im- 
prisoned it  would  increase  his  melancholy 
more  than  anybody  else.  I  should  judge 
the  defendant  to  weigh  135  or  138  pounds. 
That  is  not  the  average  weight  for  him, 
from  a  life  insurance  standpoint.  He  is 
about  5  feet  9  or  10  or  11  inches,  and  his 
weight  would  be  about  160  or  165. 

On  cross-examination  he  testified:  ''I 
could  not  say  whether  he  has  lost  any  flesh 
down  there  *or  not.  He  said  he  had  lost 
some  weight.  I  could  not  tell  whether  he 
had  lost  any  or  not,  from  seeing  him  the 
first  time.  I  would  not  attribute  the  fact 
that  the  defendant  has  melancholia  to  the 
fact  that  his  case  is  shortly  set  for  trial. 
I  would  consider  that  the  man  had  the 
beginning  of  melancholia  as  soon  as  he  was 
put  in  there.  Melancholia  don't  develop 
in  a  week,  but  you  have  the  beginning  of 
melancholia.  The  true  term  'melancholia' 
is  not  a  disease,  but  is  only  a  symptom. 
Melancholia  is  brooding  over  anything,  but 
it  is  not  a  disease  of  the  mind.  It  is  not 
a  disease  of  the  body,  but  St  can  produce 
disease.  If  this  man  were  out  of  confine- 
ment, it  would  relieve  his  condition  to  a 
certain  extent.  The  fact  that  he  would  feel 
free  to  a  certain  extent  would  cause  him 
not  to  worry  as  much,  because  he  would 
have  companions  to  associate  with,  but  he 
would  worry  just  the  same,  but  it  would 
not  affect  him  to  the  same  extent.  His 
general  appearance  was  good  when  I  ex- 
amined him,  and  I  should  think  that  his 
bowels  had  moved  in  less  time  than  two 
weeks.  If  defendant  was  worrying,  he 
would  not  digest  his  food  as  well  as  if  he 
was  not  worrying.  A  man  can  eat  like  a 
hog  and  lie  down  and  get  fat  if  he  is  not 
worrying.  Iij  this  man  I  found  no  symp- 
toms of  any  wasting  disease,  and  no  acute 
process  at  all.     The   man's   life   is  endan- 
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gered  to  this  extent,  that  more  than  likely 
he  is  not  assimilating  what  he  does  eat, 
■and  undoubtedly  he  is  worried  about  his 
condition.  He  is  worrying  about  himself  as 
well  as  his  troubles.  I  think  his  condition 
is  caused  by  mental  worry  more  than  by 
the  confinement.  In  don't  know  what  the 
man's  tendencies  are  when  he  is  out,  wheth- 
er he  is  of  an  active  or  a  lazy  disposi- 
tion." 

These  were  the  only  witnesses  upon  the 
stand  either  by  the  relator  or  the  state. 
After  the  hearing  of  thi.s  testimony,  the 
court  below  ordered  the  relator  to  be  re- 
moved from  the  jail  and  placed  in  a  room 
in  the  courthouse,  and  supplied  with  nour- 
ishing food,  medicine,  and  his  wife  allowed 
to  visit  him,  and  surrounded  him  with  all 
the  comforts  necessary. 

We  are  of  opinion  that  the  testimony 
does  not  make  out  a  case  under  the  stat- 
utes, and  we  deduce  from  the  testimony  of- 
fered in  this  case  that  relator  is  suflfering 
more  or  less  from  melancholia,  and  that 
this  is  produced  by  his  confinement,  togeth- 
er with  the  charge  hanging  over  him.  We 
know,  as  a  matter  of  fact,  that  it  would 
produce  a  state  of  mind  and  condition  that 
would  bring  about  a  weakened  and  lowered 
physical  condition  in  anyone  who  has  led 
an  active  life,  to  imprison  him  on  a  grave 
charge  and  accusation,  removed  from  his 
associates,  and  having  constantly  before 
his  mind  his  surroundings  and  environ- 
ments; and  that  a  man  would  not  be  as 
healthy  and  robust  as  if  he  were  free  to 
go  and  come  when  and  where  he  pleased. 
The  condition  of  relator  in  this  case,  from 
the  testimony,  is  but  the  condition  of  three- 
fourths  of  the  parties  confined  in  jail.  We 
are  therefore  of  opinion  that  relator  has 
not  shown  such  a  case  as  brings  him  under 
the  provisions  of  article  175  of  the  Code  of 
Criminal  Procedure,  which  authorizes  bail 
if  he  is  so  diseased  as  that  further  confine- 
ment will  necessarily  endanger  his  life. 

Finding  no  error  in  the  order  of  the 
court  below,  the  judgment  is  affirmed. 

Petition  for  rehearing  denied  November 
2,  1910. 
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ELIZA  ANN  C.  SMITH. 
(113  Md.  495,   77   Atl.  975.) 

Will  —  reoitAl  —  beqnest  by  implication. 

1.  A  valid  bequest  by  implication  of  the 
proceeds  of  a  life  insurance  policy  is  not 
effected  by  an  erroneous  recital  in  the  will 
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that  the  policy  i«  in  favor  of  the  one 
claiming  the  bequest  and  that  at  testator's 
death  he  will  receive  the  amount  due  there- 
on. 

Same  —  erroneous  recital  —  eleot!on. 

2.  The  principle  of  election  does  not  ap- 
ply to  prevent  the  beneficiaries  of  a  will 
taking  under  its  provisions,  although  the 
proceeds  of  a  policy  of  insurance  on  the  life 
of  testator  have  become  a  part  of  the  estate, 
and  the  will  erroneously  recites  that  the 
policy  IS  in  favor  of  a  particular  person  who 
will  receive  its  proceeds  upon  testator's 
death. 

Same  —  charge  against  beneficiary  — 
date  wlien   applicable. 

3.  A  provision  in  a  codicil,  "I  have  deter- 
mined to  chnr^re**  a  certain  person  a  certain 
sum  annually  because  of  advancement  for 
board,  Speaks  from  the  date  of  the  codicil, 
and  not  from  that  of  the  will. 

(June  23,  1910.) 

APPEAL  by  defendants  from  a  decrco 
of  the  Circuit  Court  for  Kent  County 
adversely  construing  the  will  of  George  W. 
Smith,   deceased.      Modified. 

The  facts  are  stated  in  the  opinion. 

^fessrs.  Hope  H.  BarroU  and  Frank 
Gosnell,  for  appellants: 

To  create  an  "implied"  devise  or  bequest, 
there  must  appear  upon  the  face  of  the  will 
an  intent  that  the  person  to  be  benefited 
should  take  by  the  will.  If  by  the  recital, 
or  otherwise,  the  testator  declares  or  sup- 
poses that  the  subject-matter  passes  under 
an  entirely  different  instrument,  there  can 
be  no  gift  by  implication. 

Zimmerman  v.  Hafer,  81  Md.  347,  32 
Atl.  316;  Adams  v.  Adams,  1  Hare,  538; 
Frederick  v.  Hall,  I  Ves.  Jr.  306;  Hurlbut 
V.  Hutton,  42  N.  J.  Eq.  15,  6  Atl.  286; 
Box  V.  Barrett,  L.  R.  3  Eq.  244;  Strath- 
more  v.  Bowes,  1  V^.  Jr.  22,  12  Eng.  Rul. 
Cas.  758;  1  White  &  T.  Lead.  Cas.  in  Eq. 
p.  410;  Bispham,  Eq.  7th  ed.  p.  442,  §  298; 
1  Pom.  Eq.  Jur.  2d  ed.  §  475. 

Mr.  Lewin  W.  Wickes.  for  appellee: 

The  wording  of  the  will  leaves  an  irre- 
sistible conclusion  that  the  testator  intend- 
ed the  two  children  by  his  first  wife  to  have 
the  benefit  of  the  policy,  and  while  there  is 
not  a  direct  and  specific  bequest  of  the 
policy,  the  implication  is  so  strong  that  it 
must  be  given  full  force  and  eflfcet  in 
order  to  carry  out  the  clear  intention  of  the 
testator. 

Ridgely  v.  Bond,  18  Md.  448;  Savior  ▼. 
Plaine,  31  Md.  164,  1  Am.  Rep.  34;  Ham- 
mett  v.  Hammett,  43  Md.  311;  Zimmerman 
v.  Hafer,  81  Md.  347,  32  Atl.  316;  Welsh  v. 
Gist,  101  Md.  612,  61  Atl.  665. 


Note.  —  As  to  bequest  or  devise  by  impli- 
cation, see  note  to  Conner  v.  Gardner,  15 
L.R.A.(N.S.)   73. 
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Thomas,  J.,  delivered  the  opinion  of  the 
court : 

George  W.  Smith,  of  Kent  county,  Mary- 
land, died  in  September,  1908,  leaving  a 
last  will  and  testament  and  two  codicils, 
which  were  admitted  to  probate  in  the  or- 
phans' court  of  said  county.  The  testator 
was  married  twice.  His  first  wife,  Eliza 
Ann  G.  Smith,  died  in  1884,  leaving  two 
children,  George  Mifflin  Smith,  of  Baltimore 
city,  and  Eliza  Ann  C.  Smith,  of  Chester- 
town,  Maryland.  By  his  second  vife,  Mar- 
garet Emily  Smith,  he  had  one  daughter, 
Margaret  Slaughter  Smith,  who  is  still  un- 
der age  and  resides  with  her  mother  in 
Cliestertown. 

The  will,  which  was  executed  on  the  13tli 
day  of  March,  1901,  after  providing  for  the 
payment  of  his  debts,  and  directing  his  ex- 
ecutors to  sell  all  his  property,  real  and  per- 
sonal, "except  specific  bequests  hereinafter 
named,"  provides  as  follows: 

"Item.  I  hold  in  the  New  York  Mutual 
Life  Insurance  Company  a  policy  on  my  life 
of  three  thousand  ($3,000)  dollars.  This 
policy  is  in  favor  of  my  first  wife,  Eliza 
Ann  C.  Smith,  and  of  my  two  children  by 
her,  namely,  George  Mifflin  Smith  and  Eliza 
Ann  C.  Smith,  and  this  sum  of  money  with 
the  interest  due  thereon  they  will  receive 
under  and  by  virtue  of  said  policy  at  my 
death;  after  all  my  estate  is  converted  into 
cash  I  desire  that  the  sum  of  three  thoue^and 
($3,000)  dollars,  from  my  estate  (or  such 
sum  as  the  said  policy  may  pay  at  the  time 
of  my  death),  shall  be  set  apart  and  invest- 
ed for  the  use  and  benefit  of  my  present 
wife,  Margaret  Emily  Smith,  and  Margaret 
Slaughter  Smith,  my  daughter,  and  to  any 
other  child  or  children  we  may  hereafter 
have,  the  income  of  this  sum  of  money  to 
be  invested  and  held  in  trust,  and  the  same 
paid  to  my  wife  for  and  during  her  natural 
life,  and  after  her  death  the  same  is  to  be 
invested  and  the  income  thereof  is  to  be  paid 
to  such  child  or  children  as  I  may  leave  sur- 
viving me  by  my  said  wife,  Margaret  Emily 
Smith,  and  when  they  shall  respectively 
arrive  at  the  age  of  twenty-one  years,  the 
said  sum  of  money  is  to  be  paid  to  them  in 
equal  sums,  s|;)are  and  share  alike." 

"Item.  After  the  sum  of  three  thousand 
dollars  ($3,000)  or  the  sum  equivalent  to 
the  value  of  said  life  insurance  policy,  from 
tlie  corpus  of  my  estate,  is  set  apart  for  the 
use  and  benefit  of  my  wife,  Margaret  Emily 
Smith,  and  of  her  said  child  or  children,  I 
devise  and  bequeath  the  residue  of  my  es- 
tate to  be  divided  as  follows:  One  third  of 
my  estate  to  my  wife,  Margaret  Emily 
Smith,  during  her  natural  life,  then  to  go  to 
my  heirs  at  law  in  such  manner  as  I  have 
hereafter  devised  their  respective  shares  to 
them,  two  ninths  to  my  son,  George  Mif- 
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flin  Smith,  two  ninths  to 'my  daughter  Mar- 
garet Slaughter  Smith,  and  I  direct  that  the 
remaining  two  ninths  shall  be'  invested  un- 
der the  order  and  direction  of  the  circuit 
court  for  Kent  county,  Maryland,  and  the 
income  therefrom  shall  be  paid  annually 
unto  my  daughter  Eliza  Ann  C.  Smith  for 
and  during  the  term  of  her  natural  life,  and 
from  and  after  her  death  I  will  and  direct 
that  the  corpus  shall  be  paid  to  such  child 
or  children  as  she  may  leave,  the  child  or 
children  of  any  deceased  child  to  take  a 
parent's  share,  but  if  my  daughter  Eliza 
Ann  C.  Smith  should  die  without  leaving 
any  issue  then  it  is  my  will  and  I  direct 
that  the  share  so  devised  to  her  shall  be 
equally  divided  among  my  other  children 
share  and  share  alike." 

"Item.  As  it  may  be  necessary  for  my 
wife,  Margaret  Emily  Smith,  my  daughter 
Eliza  Ann  C.  Smith,  and  my  son,  George  Mif- 
flin Smith,  to  have  immediate  funds  after 
my  death,  I  direct  my  executors  to  pay  to 
my  said  daughter  and  son  each  the  sum  of 
three  hundred  dollars  ($300)  payable  in 
three,  six,  and  nine  months  after  my  death, 
and  the  sum  of  six  hundred  dollars  ($G00) 
to  my  wife  and  infant  daughter,  payable  as 
aforesaid." 

After  giving  his  piano  to  his  daughter 
Margaret,  two  tables,  which  he  received  from 
his  first  wife,  to  his  daughter  Eliza,  and 
his  watch  and  bedstead  to  his  son,  he  gave 
all  the  "rest  and  residue"  of  his  "household 
goods  and  furniture"  to  his  wife  for  life, 
and  after  her  death  to  his  children,  "to  be 
divided  equally  among"  them.  By  a  codicil, 
executed  the  15th  of  January,  1906,  the  tes- 
tator makes  the  following  additional  provi- 
sion for  his  daughter  Margaret:  "Before 
any  division  of  my  estate  is  made,  I  hereby 
bequeath  the  sum  of  eight  hundred  dollars 
($800)  unto  my  infant  daughter,  Margaret 
Slaughter  Smith,  and  I  will  and  direct  that 
same  shall  be  kept  intact  as  a  trust  fund 
until  my  said  daughter  shall  arrive  at  the 
age  of  fifteen  years,  and  then  the  same 
principal  and  interest  shall  be  used  for  her 
education,  and  that  no  part  of  it  shall  be 
used  for  any  other  purpose  until  my  said 
daughter  shall  arrive  at  the  age  of  fifteen 
years."  He  then  revokes  the  provisions  of 
his  will  requiring  his  executors  to  pay  to 
his  daughter  Eliza  and  his  son  "each  the 
sum  of  $300,"  and  to  his  wife  the  sum  cf 
$600,  and  in  lieu  thereof,  after  repeatin^r 
that  it  may  be  necessary  for  them  to  have 
immediate  funds,  directs  his  executors  to 
pay  to  his  son  and  said  daughter  "each  the 
sum  of  $200,"  and  to  his  wife  and  his  daugh- 
ter Margaret  $400,  in  the  manner  as  pro- 
vided in  his  will.  This  codicil  contains  the 
further  provision:  "And  whereas,  since  the 
date  of  the  execution  of  my  last  will  and 
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testament,  I  have  annually  laid  out  and  ex- 
pended the  sum  of  at  least  two  hundred 
($200)  dollars  for  board  and  maintenance 
of  my  daughter  Eliza  Ann  C.  Smith  (who 
is  more  than  twenty-one  years  of  age),  I 
have  determined  to  charge  her  witli  the 
sum  of  $75  annually  and  whatever  sum  of 
this  charge  may  be  due  at  the  time  of  my 
death  shall  be  deducted  from  the  share 
which  my  said  daughter,  Eliza  Ann  C.  Smith, 
would  receive  under  the  provisions  of  my 
said  will."  The  second  codicil  was  exe- 
cuted on  the  13th  of  August,  1008,  and  pro- 
vides that  his  wife  shall  be  "sole  executrix" 
of  his  will. 

On  the  20th  of  February,  1909,  Eliza  Ann 
G.  Smith  filed  a  bill  of  complaint  in  the 
circuit  court  for  Kent  county,  against  her 
brother,  sister,  and  the  executrix  and  widow, 
for  a  construction  of  the  will  and  first  codi- 
cil, and  asking  the  court  to  determine:  (1 ) 
**Whetber"  the  provisions  of  the  will  relat- 
ing to  the  two  ninths  directed  to  be  invested 
for  the  benefit  of  Eliza  Ann  C.  Smith  for  life, 
etc.,  "affects,  includes,  or  embraces  the  share 
or  interest  of  Eliza  Ann  C.  Smith  in  and  to 
the  policy  of  insurance  on  tlie  life  of  George 
W.  Smith  or  the  proceeds  thereof  men- 
tioned in  the  fourth  item  of  said  last  will 
and  testament,  or  whether  the  said  Eliza 
Ann  C.  Smith  is  entitled  to  her  share  of  the 
proceeds  of  said  policy  of  insurance,  .  .  . 
absolutely  and  clear  of  the  trust  created 
for  her  portion  of  her  father's  estate  in,  the 
fifth  item  of  said  last  will  and  testament, 
and,  if  so  entitled  clear  of  the  trust  so 
created,  from  what  date  her  share  of  the 
proceeds  bears  interest;"  and  (2)  "whether 
the  charge  upon  the  share  of  the  estate  of 
Eliza  Ann  C.  Smith  of  $76  annually,  made 
in  the  first  codicil  to  the  last  will  and  testa- 
ment of  the  said  Goerge  W.  Smith,  begins 
from  the  date  of  said  last  will  and  testa- 
ment, namely,  the  13th  day  of  March,  1901, 
or  ^rom  the  date  of  the  said  fifst  codicil, 
namely,  the  15th  day  of  January,  1906." 
The  bill,  which  also  contains  a  prayer  for 
general  relief,  alleges  tiiat  the  policy  "was 
made  payable  to  his  wife  Eliza  A.  Smith 
or  the  insured's  estate,  and  was  taken  out 
to  secure  the  said  Eliza  C.  Smith  for  a  debt 
of  $3,000  borrowed  from  her  by  the  said 
George  W.  Smith;"  that  the  proceeds  of 
the  policy  amounted  to  the  sum  of  $3,151; 
and  that  said  sum  was  paid  to  the  execu- 
trix on  the  6th  of  November,  1908;  and 
that  George  MifHin  Smith  has  receivjed  a 
portion  of  his  share  of  the  proceeds  of  the 
policy.  The  answer  of  George  ^Mifflin  Smith 
admits  the  facts  alleged  in  the  bill,  ^farga- 
rct  E.  Smith,  executrix  and  widow,  in  her 
answer  denies  that  the  policy  was  taken  out 
to  secure  a  debt  of  $3,000  due  testator's  first 
wife,  and  that  George  Mifflin  Smith  has  re- 
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ceived  a  portion  of  his  share  of  the  prooeeda 
of  the  policy,  and  alleges  that  $1,200  was 
advanced  to  him  by  her  as  a  portion  of  his 
interest  in  the  estate,  with  the  understand- 
ing that  the  will  would  have  to  be  construed 
by  the  court.  She  admits  the  other  aver- 
ments of  the  bill.  Margaret  Slaughter 
Smith,  infant,  answered  by  guardian  ad 
litem,  a  general  replication  was  filed,  and 
evidence  was  taken;  but  the  evidence  was 
held  to  be  inadmissible  by  the  court  below, 
and  is  not  in  the  record. 

The  bill  and  answers  do  not  apparently 
question  the  right  of  the  plaintiff  and  her 
brother  under  the  will  to  the  proceeds  of 
the  policy;  but  it  appears  that  that  was  the 
principal  question  discussed  and  considered 
in  the  court  below,  and  it  is  the  one  to  which 
the  briefs  and  argument  in  this  court  were 
mainly  directed.  The  bill,  as  we  have  said, 
alleges,  and  the  answer  of  George  Mifflin 
Smith  admits,  that  the  policy  was  made 
payable  to  "Eliza  A.  Smith  or  the  insured's 
estate."  The  will  recites  that  the  policy  was 
in  favor  of  testator's  first  wife  and  his  two 
children  by  her.  It  appears  by  an  agree- 
ment of  counsel  for  the  plaintiff  and  the  ex- 
ecutrix, in  the  record,  that  the  policy  was, 
in  fact,  payable  to  the  testator's  first  wife. 
Eliza  A.  Smith,  "if  living,  and  if  not  living 
then  to  the  said  George  W.  Smith  or  his 
executors,  administrators,  or  assigns."  This 
agreement,  however,  was  not  filed,  it  seems, 
until  after  the  decree  of  the  court  below. 

Whatever  may  have  been  the  terms  of  the 
policy,  the  object  and  purpose  of  the  bill 
is  to  obtain  a  construction  of  the  will,  and 
the  question  to  be  determined  in  this  con- 
nection is:  Does  it  contain  a  valid  bequest 
to  the  children  of  testator's  first  wife  of 
the  proceeds  of  the  policy?  That  the  tes- 
tator intended  them  to  have  the  benefit  of 
his  life  insurance  cannot  be  doubted,  for  all 
of  the  provisions  of  the  will  are  evidently 
based  upon  the  assumption  that  they  would 
receive  the  $3,000,  or  whatever  amount  was 
realized  on  the  policy.  But  that  does  not 
answer  the  question.  The  precise  inquiry  is: 
Did  he  intend  to  give  them  the  proceeds  of 
the  policy  by  his  will?  And  its  answer  must 
be  found  in  the  terms  of  the  will.  The  onlv 
parts  of  .the  will  in  which  the  policy  is  re- 
ferred to  are  in  these  words:  "I  hold  in  the 
New  York  Mutual  Life  Insurance  Company 
a  policy  on  my  life  of  three  thoiisand  ($3,- 
000)  dollars.  This  policy  is  in  favor  of  my 
first  wife,  Eliza  Ann  G.  Smith,  and  of  my 
two  children  by  her,  namely,  George  Mif- 
flin Smith  and  Eliza  Ann  C.  Smith,  and  this 
sum  of  money,  with  the  interest  due  there- 
on, they  will  receive  under  and  by  virtue  of 
said  policy  at  my  death ;  after  all  my  estate 
is  converted  into  cash  I  desire  that  the  sum 
'  of  three  thousand  ($3,000)  dollars,  from  my 
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estate  (or  such  sum  as  the  said  ploicy  may 
pay  at  the  time  of  my  death),  shall  be  set 
apart  and  invested  for  the  use  and  benefit 
of  my  present  wife,  Margaret  Emily  Smith, 
and  Margaret  Slaughter  Smith,  my  daugh- 
ter, and  to  any  other  child  or  children  we 
may  herafter  have,"  etc.  "After  the  sum  of 
three  thousand  dollars  ($3,000)  or  the  sum 
equivalent  to  the  value  of  said  life  insurance 
policy,  from  the  corpus  of  my  estate,  is  set 
apart  for  the  use  and  benefit  of  my  wife, 
Margaret  Emily  Smith,  and  of  her  said  child 
or  children,  I  devise  and  bequeath  the  res- 
idue of  my  estate  to  be  divided  as  follows : " 
Here  there  are  not  only  no  words  of  gift, 
but  the  testator  expressly  states  that  the 
policy  was  in  favor  of  his  first  wife  and  her 
children,  and  that  said  children  would  re- 
ceive the  proceeds  "under  and  by  virtue  of 
said  policy''  at  his  death.  This  language 
clearly  shows  that  the  testator  did  not  re- 
gard the  amount  to  be  realized  on  the  policy 
as  a  part  of  his  estate,  or  attempt  to  dispose 
of  it  by  his  will,  and  that  he  treated  the 
policy  as  a  provision  made  for  the  children 
of  his  first  wife  outside  and  independent  of 
his  will.  As  he  thought  they  would  receive 
the  amount  of  the  policy  under  and  by  vir- 
tue of  the  policy,  he  could  not  have  intended 
to  give  it  to  them  by  his  will. 

The  recital  in  the  will  that  the  policy 
was  in  favor  of  or  payable  to  his  first  wife 
and  her  children,  and  that  her  children 
would  receive  the  proceeds  under  and  by 
virtue  of  the  policy,  cannot  operate  as  a 
bequest  by  implication.  Mr.  Jarman  says: 
"Sometimes  a  testator  shows  by  the  recitals 
in  his  will  that  he  erroneously  supposes  a 
title  to  subsist  in  a  third  person  to  prop- 
erty which,  in  fact,  belongs  to  himself. 
Such  recitals  do  not  in  general  amount  to  a 
devise;  for,  as  the  testator  evidently  con- 
ceives that  the  person  referred  to  possesses 
a  title  independently  of  any  act  of  his  own, 
he  does  not  intend  to  make  an  actual  dispo- 
sition in  favor  of  such  person;  and  though 
it  may  be  probable,  or  even  apparent,  that 
the  testator  is  influenced  in  the  disposition 
of  his  property  by  this  mistake,  yet  there 
is  no  necessary  implication  that,  in  the 
event  of  the  failure  of  the  supposed  title, 
lie  would  give  to  the  person  that  benefit  to 
which  it  is  assumed  he  is  entitled.  •  .  . 
It  seems,  however,  that  if  a  testator  un- 
equivocally refer  to  a  disposition  as  made 
in  that  his  will,  which,  in  fact,  he  has  not 
made,  the  intention  to  make  such  a  disposi- 
tion, at  all  events,  will  be  considered  as  suf- 
ficiently indicated.  In  suth  cases  'the  court 
lifls  taken  the  recital  as  conclusive  evidenec 
of  an  intention  to  give  by  the  will,  and,  fas- 
tening upon  it,  has  given  the  erroneous  re- 
cital the  effect  of  an  actual  gift,'  differing,  in 
this  respect,  from  the  cases  in  which  'the 
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testator  sajs  that  only  which  amounts  to  a 
declaration  that  he  supposes  that  a  party 
who  is  referred  to  has  an  interest  indepen- 
dent of  the  will,  and  in  which  the  recital  is 
no  evidence  of  an  intention  to  give  up  the 
will,  and  cannot  be  treated  as  a  gift  by  im- 
plication.' "  1  Jarman,  Wills,  6th  ed.  ♦*  491- 
493.  The  same  principle  is  stated  in  30  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  608,  where  it  is 
said:  "Where  the  recital  is  to  the  eflect 
that  the  testator  has  made  a  gift  in  another 
part  of  the  will,  when  in  fact  he  has  not 
done  so,  and  therefore  the  recital  turns  out 
to  be  erroneous,  such  recital  is  construed  to 
show  a  purpose  and  intention  on  the  part  of 
the  testator  to  make  such  gift,  which  the 
courts  proceed  to  carry  out  by  raising  an  es- 
tate by  implication.  Where,  however,  the 
recital  in  the  will  is  to  the  effect  that  the 
testator  has,  by  some  instrument  other  than 
the  will,  given  property  to  a  certain  named 
person,  when  in  fact  he  has  not  done  so,  such 
an  erroneous  recital  does  not  disclose  a  pur- 
pose and  intent  on  the  part  of  the  devisor  to 
give  by  the  will,  and  in  such  case  resort 
must  be  made  to  the  other  instrument,  and 
not  to  the  will,  by  persons  interested." 

In  the  case  of  Adams  v.  Adams,  1  Hare, 
638,  "a  devise  and  bequest  to  trustees  of  real 
and  personal  estate,  subject  to  the  dower 
and  thirds  at  common  law  of  the  testator's 
wife  in  and  out  of  his  real  estates,  .  •  . 
upon  trust  to  receive  the  income,  and  pay 
the  same  or  the  overplus  thereof  after  de- 
ducting the  dower  or  thirds  of  his  said 
wife  for  the  maintenance  of  his  children" 
(1  Jarman,  Wills,  supra),  was  held  (the 
interest  of  the  testator  in  the  real  estate 
not  being  liable  to  dower)  not  to  give  the  . 
wife  by  implication'  an  interest  in  the  es- 
tate, and  the  vice  chancellor  said:  "I  cer- 
tainly tliink  that  this  is  a  hard  case  upon 
the  widow;  but,  whatever  my  opinion  in 
that  respect  may  be,  I  cannot  make  a  pro- 
vision for  her  which  the  testator  has  not 
directed.  The  question  in  all  these  cases  is 
whether  the  testator  has  actually  made  any 
gift;  and  the  gift,  if  there  be  any,  must  be 
found  either  in  express  words  or  by  impli- 
cation. .  .  .  Where,  however,  the  tes- 
tator says  that  only  which  amounts  to  a 
declaration  that  he  supposes  that  a  party 
who  is  referred  to  has  an  interest  independ- 
ent of  the  will,  such  a  recital  is  no  evi- 
dence of  an  intention  to  give  by  the  will, 
and  cannot  be  treated  as  a  gift  by  implica- 
tion.'.' In  the  case  of  Box  v.  Barrett,  L.  R. 
3  £q.  244,  which  was  decided  in  1866,  the 
will  recited:  "Whereas,  under  the  settle- 
ment made  upon  my  marriage,  my  two  daugh- 
ters Ellen  and  Emily  will  become  entitled 
to  certain  hereditaments,  now,  in  making 
this  my  will,  I  have  taken  tlie  same  into 
consideration    and    have    not   devised   unto 
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tliem  so  large  a  share  under  this  my  will 
as  I  should  have  done  had  they  not  been 
so  entitled  as  aforesaid."  The  testator  had 
four  daughters,  and  to  his  said  daughters, 
Ellen  and  Emily,  he  devised  certain  estates, 
and  gave  to  his  other  daughters  estates  of 
much  greater  value.  Under  the  settlement 
all  of  the  daughters  were  entitled  equally. 
Proceedings  were  instituted  for  a  construc- 
tion of  the  will,  and  Lord  Romilly,  M.  R., 
said:  ''I  am  of  opinion  that  no  case  of 
election  arises  here.  Tliere  must  be  some 
disposition  of  property  which  the  testator 
had  no  right  to  dispose  of  to  make  it  one. 
.  .  «  In  the  present  case  there  is  nothing 
more  than  a  recital  of  an  intention  under  a 
belief  which  was  erroneous,  and  thereupon 
the  testator  gives  certain  property  in  a 
particular  way.  If  I  were  to  hold  that  a 
case  .for  election  arises  here,  the  most  seri- 
ous and  yet  strange  results  would  follow; 
for  suppose  a  man  recited  in  his  will  that  his 
nephew  would  have  a  large  fortune  from  his 
father,  and  that  therefore  he  left  all  his 
property  to  his  other  nephew,  and  that  re- 
cital turned  out  to  be  incorrect,  would  any 
question  of  election  arise  upon  that,  because 
the  supposed  intention  of  the  testator  was 
that  the  property  should  be  divided  equally? 
The  most  that  can  be  said  of  the  recital  in 
the  case  before  me  now  is  that  it  is  an  er- 
roneous one,  but,  because  the  testator  has 
made  a  mistake,  you  cannot  afterwards  re- 
model the  will  and  make  it  that  which  you 
suppose  he  intended,  and  as  he  would  have 
drawn  it  if  he  had  known  the  incorrectness 
of  his  supposition.  The  will  in  this  case 
must  be  taJcen  as  it  stands.  The  result  is 
that  no  question  of  election  arises."  In  the 
case  of  Hunt  ex  rel.  Streator  v.  Evans. 
134  HI.  496,  11  L.R.A.  186,  25  N.  E.  679, 
the  will  recited  that  the  testator  had  con- 
veyed certain  property  to  trustees.  The 
deed  had  not,  in  fact,  been  executed,  and  the 
court,  after  stating  the  rule  that  "where  the 
recital  in  the  will  is  to  the  effect  that  the 
testator  has,  by  some  instrument  other  than 
the  will,  given  to  a  certain  person  named  in 
the  recital  property,  when  in  truth  and  in 
fact  he  has  not  done  so,  such  an  erroneous 
recital  does  not  disclose  a  purpose  and  in- 
tent on  the  part  of  the  devisor  to  give  by 
the  will,"  says:  ''Here  the  recital  has  no 
reference  whatever  to  a  gift  or  devise  creat- 
ed by  or  under  the  will,  but  it  refers  to  a 
deed  of  trust,  an  instrument  in  no  manner 
connected  with  the  will,  under  which  the 
title  to  the  property  passed,  and,  under  the 
rule  announced,  reliance  cannot  be  placed  on 
the  erroneous  recital  in  the  will  to  pass  the 
title  to  the  property  to  the  persons  named 
as  trustees  in  that  recital." 

To  the  same  effect  is  the  case  of  Hurlbut 
V.  Hutton.  42  N.  J.  Eq.  16.  6  AtU  286,  but 
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nowhere  is  the  rule  more  clearly  stated  mnd 
more  strictly  applied  than  by  this  court  in 
Zimmerman  v.  Hafer,  81  Md.  347,  32  Atl. 
316,  where  the  parts  of  the  will  relied  on 
were  as  follows :  "Whereas,  I  have  this  day 
made  and  executed  a  deed  conveying  to  J. 
Monroe  Zimmerman  the  farm  whereon  I 
now  reside,  I  do  hereby  give  and  bequeath 
unto  him,  the  said  James  Monroe  Zimmer- 
man, all  my  personal  property  of  whatever 
description  and  wheresoever  situate.  I  thus 
give  to  the  said  J.  Monroe  Zimmerman,  all 
my  property  and  estate  because  he  is  mar- 
ried to  my  niece,  and  I  have  been  living 
with  them  for  many  years,  and  have  a  high 
regard  and  affection  for  them,  and  desire 
that  they  shall  enjoy  the  same  to  the  ex- 
clusion of  my  other  relatives."  Judge  Mc- 
Sherry,  in  that  case,  said:  "It  is  perfectly 
obvious  that  the  will  makes  no  direct  dis- 
position of  the  real  estate.  It  expres!jly  re- 
cites that  the  testator  had  on  the  same  day 
conveyed  the  farm  to  Zimmerman  by  deed, 
and  it  then  proceeds  to  give  to  him,  not 
the  farm,  but  personal  property  only.  '  .  . 
.  But  if  the  deed  failed  from  any  cause 
to  convey  the  land,  the  mere  expression 
in  the  will  of  a  wish  that  the  donee  should 
enjoy  that  which  the  testator  then  supposed 
he  had  given  him  by  the  deed  cannot  operate 
as  a  direct  devise  of  the  land,  or  as  a  devise 
thereof  by  necessary  implication,  even 
though  coupled  with  a  declaration  that  he 
desired  his  other  relations  to  be  excluded 
from  any  participation  in  his  estate.  .  . 
.  This  recital  in  the  will  was,  or  at  least 
turned  out  to  be,  erroneous,  because  the  deed 
did  not  convey  the  title,  though  it  was  actu- 
ally made  and  executed.  Such  an  erroneous 
recital  does  not  disclose  a  purpose  or  in- 
tention on  the  part  of  the  testator  to  give 
the  same  property  by  the  will.  The  doctrine 
as  to  the  effect  of  erroneous  recitals  in  wills 
is  well  established,  namely,  that,  if  the  er- 
roneous recital  in  a  testamentary  instru- 
ment be  of  a  gift  contained  in  this  instru- 
ment, the  recital  may  operate  as  being  in 
itself  a  devise  or  bequest  by  implication  of 
that  very  property.  But  where  the  erro- 
neous recital  refers  to  an  estate  created  hv 
another  instrument,  that  recital  cannot  op- 
erate'to  create  an  estate  by  implication." 
As  was  said  in  Adams  v.  Adams,  supra, 
this  is  a  hard  case  on  the  appellee  and  her 
brother;  but  in  view  of  the  rule  so  well  es- 
tablished, and  so  clearly  announced  by  this 
court,  we  cannot  hold  that  the  recitals  of 
the  will  in  the  case  at  bar  operate  as  a  be> 
quest  by  implication  of  the  proceeds  of  the 
policy  to  the  children  of  t*)ie  testator's  first 
wife.  Nor  is  this  a  case  for  the  application 
of  the  doctrine  of  election.  It  was  said  in 
Beall  V.  Schley,  2  Gill,  181,  41  Am.  Dec. 
415;     "From  the  ^rliest  case  oa  the  suh- 
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ject,  the  rule  is  that  a  man  shall  not  take  a 
benefit  under  a  will,  and  at  the  same  time 
defeat  the  provisions  of  the  instrument.  If 
he  claims  an  interest  under  an  instrument, 
he  must  give  full  effect  to  it,  as  far  as  he 
is  able  to  do  so.  He  cannot  take  what  is 
devised  to  him,  and  at  the  same  time  what 
is  devised  to  another,  although,  but  for  the 
will,  it  would  be  his;  hence  he  is  driven  to 
bis  election  to  say  which  he  will  take." 
This  principle  obviously  has  no  application 
to  this  case.  There  is  no  attempt  here  to 
defeat  the  provisions  of  the  will,  for,  as  we 
have  said,  the  testator  did  not  attempt  to 
bequeath  the  proceeds  of  the  policy.  More- 
over, the  principle  only  applies  where  the 
testator  by  his  will  disposes  of  some  interest 
or  estate  that  docs  not  belong  to  him.  See 
also  Barbour  v.  Mitchell,  40  Md.  !151 ;  Albert 
v.  Albert,  68  Md.  362,  12  Atl.  1 1 ;  Hunt  ex 
rel.  Streator  v.  Evans,  lupra;  2  Story,  Eq. 
oth  ed.  §  1086;  Bispham,  Eq.  3d  ed.  261; 
Box  V.  Barrett,  supra. 

As  the  will  contains  no  bequest  of  the  pro- 
ceeds of  the  policy  to  the  plaintiff  and  her 
brother,  the  amount  received  by  the  execu- 
trix on  account  of  the  policy,  if  it  belongs 
to  the  estate,  passes  under  the  residuary 
clause  of  the  will,  and  the  amount  of  the 
charge  of  $75  annually  against  the  share  of 
the  appellee,  or  so  much  thereof  as  was  due 
at  the  death  of  the  testator,  should  be  de- 
ducted from  the  two  ninths  of  the  residue  of 
the  estate  bequeathed  in  trust  for  her  and 
her  children,  etc. 

The  testator  states  in  the  first  codicil 
that,  since  the  date  of  his  will,  he  has  an- 
nually expended  at  least  $200  "for  board 
and  maintenance  of"  his  daughter  Eliza,  and 
that,  for  that  reason,  he  had  determined  to 
charge  her  with  the  sum  of  $75  annually, 
and  that  "whatevfer  sum  of  this  charge  may 
be  due  at  the  time"  of  his  death  must  be  de- 
aucted  from  her  share  of  his  estate.  In  re* 
spect  to  this  provision  of  the  codicil  we 
adopt  the  view  expressed  by  the  learned 
court  below,  as  follows:  "The  language,  *I 
liave  determined  to  charge  her  with  $75  an- 
nually,' etc.,  I  think  indicates  a  future  pur- 
]^ose  to  impose  a  charge,  and  not  to  make 
it  retroactive,  and  the  charge  should  there- 
fore be  computed  from  the  date  of  the 
codicil."  The  amount  to  be  deducted  froni 
]i<!r  share  of  the  estate  is,  therefore,  so 
much  of  the  charge  of  $75  annually,  com- 
puted from  the  date  of  the  codicil,  as  was 
due  at  the  time  of  the  testator's  death,  and, 
if  there  is  any  uncertainty  as  to  that 
amount,  evidence  may  be  taken  to  establish 

it. 

As  the  learned  court  below  decreed  that 
Kliza  Ann  C.  Smith  and  her  brother,  George 
Mifflin  Smith,  took  under  the  will  the  pro- 
ceeds of  the  policy  to  the  excjusjou  of  the 
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other  legatees,  so  much  of  that  decree  must 
be  reversed,  and  that  part  of  the  decree 
which  directs  that  the  charge  of  $75  annu- 
ally be  computed  from  the  date  of  the  codi- 
cil, and  that  the  amount  of  said  charge  be 
deducted  from  the  two  ninths  of  the  residue 
of  the  estate  bequeathed  in  trust  for  the 
appellee  and  her  children,  etc.,  will  be  af- 
firmed, with  the  modifications  suggested, 
and  the  cause  must  be  remanded  in  order 
that  a  decree  may  be  passed  in  accordance 
with  this  opinion. 

Decree  reversed  in  part  and  affirmed  in 
part,  and  cause  remanded;  the  costs  in  the 
court  below  and  in  this  court  to  be  paid  by 
Margaret  Emily  Smith,  executrix,  out  of  the 
testator's  estate. 


KANSAS  SUPREMG  COURT. 

MILBERT  F.  PRICE  et  al.,  as  United  Jew- 
elers' Manufacturing  Company,  Appts., 

v. 

A.  A.  WIESNER. 
(—  Kan.  —,111  Pac.  439.) 

Sale  —  irross  order  from  price  list. 

1.  An  order  for  $360  worth  of  jewelry,  to 
be  made  up  of  articles  named  in  a  price 
list  contained  in  the  order,  is  void,  where 
it  cannot  be  determined  from  the  writing 
itself  either  the  quantity,  quality,  or  price 
of  any  of  the  articles  specified,  which  the 
plaintiffs  were  bound  to  ship,  and  which  the 
defendant  agreed  to  purchase. 

Kvidence  —  sufficiency  —  sale. 

2.  Plaintiffs  sued  to  recover  for  goods, 
wares,  and  merchandise  sold  and  delivered 
Recording  to  the  terms  of  a  written  order. 
On  the  trial  plaintiffs  introduced  the  origi- 
nal order,  and  rested.  Held  that,  if  the  order 
had  constituted  a  valid  and  binding  con- 
tract, the  court  rightly  sustained  a  de- 
murrer, rn  the  absence  of  any  testimony 
showing  a  delivery  of  the  goods  to  the  de 
fendant. 

(November  6,  1910.) 

Feadnotes  bv  Portkr.  J. 

Note. '-^  Sale :  suff(ciencff  of  identificO' 
tion  for  p\n*poses  of  executory  con.' 
tract f  where  goods  are  ordei*e€l  bif 
reference  to  a  catalogue  or  price  Hat. 

Without  reference  to  the  statute  of 
frauds,  to  constitute  a  valid  or  enforceable 
agreement  for  the  sale  of  personal  prop- 
erty, it  is  elementary  that  the  property 
must  be  so  described  or  designated  that  the 
description  may,  by  the  aid  of  extrinsic 
evidence  of  the  surrounding  facts  and  cir- 
cumstances, be  applied  to  some  particular 
property.  If  the  agreement  fails  so  to  de- 
scribe the  subject-matter  thereof,  it  is  not 
enforceable.      Cold    Blast    Transp.    Co.    t. 
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APPEAL  by   plaintifTs  from  a  judgment 
of  the  District  Court  for  Ellis  County 
in  an  action  brought  to   recover   the  con- 
tract   price    of    certain    articles    sold    and 
delivered   by   plaintififs   to   defendant.     Af- 
firmed. 
The  facts  are  stated  in  the  opnioin. 
Mr.  A.  D.  Gllkeson  for  appellants. 
Mr.  W.  K.  Saum  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment 
sustaining  a  demurrer  to  the  plaintiffs' 
evidence.  Plaintiffs  sought  to  recover  $360 
for  goods,  wares,  and  merchandise  sold 
and  delivered  to  the  defendant  at  his  spec- 
ial instance  and  request,  according  to  the 
terms  of  an  alleged  written  contract.  The 
petition  set  up  a  copy  of  the  written  in- 
strument, which  included  an  order  for  the 
shipment  of  goods  to  the  amount  named. 
The  answer  admitted  signing  the  order,  and 
denied  the  other  material  averments  of  the 
petition.  The  following  are  the  only  por- 
tions of  the  writing  which  are  pertinent  to 
the  issue  involved: 

"We  place  the  following  factory  line  of 
rolled  gold  plate,  gold  filled,  gold  front, 
sterling  silver,  and  oxidized  finished  articles 
in  assorted  styles  and  patterns,  on  our  most 


liberal  and  beneficial  conditions.  Belt 
buckles  or  pins  from  15c.  to  $2  each,  charms 
and  lockets  from  15c.  to  $2.50  each,  pin 
sets  (three  in  set)  from  15c.  to  $1.25  per 
set,  dress  button  sets  (three  in  set)  from 
IGc.  to  $1  per  set,  single  studs  50c.  each, 
ditto  link  sleeve  buttons  from  15c.  to  $1.25 
per  pair,  emblem  pins  and  buttons  30c.  to 
oOc.  each,  lace  pins  from  IGc.  to  $1.50  each, 
collar  buttons  from  12c.  per  doz.  to  $1.44 
per  doz.,  scarf  pins  from  8c.  to  $1.25  each, 
set  and  signet  rings  from  25c.  to  $2.25  each, 
friendship  and  baby  rings  from  15c.  to  35e. 
each,  oiiased  band  rings  from  35c.  to  95c. 
each,  plain  band  rings  from  50c  to  $1.05 
each,  silk  fobs  from  9(Jc.  to  $1.50  each, 
vest  chains  or  metal  fobs  $1.25  to  $3  each, 
sleeve  buttons  from  15c.  to  $1.25  per  pair, 
ladies'  long  and  neck  chains  from  75c.  to 
$2.75  each,  bracelets  froqi  85c.  to  $2.25 
each,  hat  pins  from  10c.  to  50c.  each,  de- 
livered f.  o.  b.  transportation  companies,  and 
amounting  to  $360,  which  can  be  paid  one 
fourth  in  two  months,  one  fourth  in  four 
months,  one  fourth  in  six  months,  and  one 
fourth  in  eight  months,  without  interest,  if 
acceptances  are  given  ten  days  from  date  of 
invoice,  otherwise  terms  are  net  cash  fifteen 
days,  or  6  per  cent  discount  ten  days. 

"The  United  Jewelers  Mfg.  Co.  is  hereby 
authorized  at  their  option   to  reduce,  but 


Kansas  City  Bolt  &  Nut  Co.  57  L.R.A. 
606,  52  C.  C.  A.  25,  114  Fed.  77;  Price  v. 
WiESNER;  Price  v.  Atkinson,  117  Mo.  App. 
52,  94  S.  W.  816;  Price  v.  Stipek,  39  Mont. 
426,  104  Pac.  195. 

In  Price  v.  Atkinson  and  in  Price  v. 
Stipek,  the  facts  were  substantially  similar 
to  the  facts  in  Pricje  v.  Wiesner,  the  con- 
tracts being  of  the  same  character. 

In  Price  v.  Stipek  the  court  said  that  it 
was  an  elementary  rule  of  law  that,  to  con- 
stitute a  contract,  the  subject-matter  of  the 
agreement  must  be  expressed  by  the  parties 
in  such  terms  that  it  can  be  ascertained 
with  a  reasonable  degree  of  certainty  (cit- 
ing 7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  116). 
And  Page,  Contr.  §  728,  is  quoted  from,  to 
the  effect  that  "the  offer  must  not  merely 
be  complete  in  terms,  but  tlie  terms  must 
be  sufficiently  definite  to  enable  the  court 
to  determine  ultimately  whether  the  con 
tract  has  been  performed  or  not.  If  no 
breach  of  the  contract  could  be  assigned 
which  could  be  measured  by  any  test  of 
damages  from  the  contract,  it  lias  been  said 
to  be  too  indefinite  to  be  enforceable."  Tlie 
court  also  quotes  from  Parsons  on  Con- 
tracts to  the  effect  that  "the  price  to  be 
paid  must  be  certain,  or  so  referred  to  a 
definite  standard  that  it  may  be  made  cer- 
tain, .  .  .  and  the  thing  sold  must  be 
specific  and  capable  of  certain  identifica- 
tion." Applying  these  principles  the  court 
said:  "With  these  elementary  principles 
before  us,  we  search  this  instrument  in 
vain  for  an  answer  to  any  of  the  followin;^ 
inquiries:  How  many  articles  of, any  par- 
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ticnlar  kind  or  class  are  ordered?  What 
is  the  particular  quality  of  the  articles  in- 
tended to  be  purchased,  and  what  prices 
are  to  be  paid  for  the  several  articles? 
Did  the  defendant  intend  to  order  some  arti- 
cles of  every  description  listed  by  plaintiffs 
in  this  'Exhibit  A,'  or  did  he  intend  to  or- 
der only  a  portion  of  them?  Did  he  in- 
tend to  order  belt  buckles  worth  15  cents 
each,  or  belt  buckles  worth  $2  each?  This 
exhibit  does  not  itself  answer  any  of  these 
inquiries,  and  neither  does  it  refer  to  any 
other  source  from  which  the  information 
can  be  obtained." 

Compare  with  Fairmount  Glass  Works 
v.  Cninden-Martin  Wooden  Ware  Co.  106 
Ky.  659,  61  S.  W.  196,  which  held  that  an 
order  for  Mason  fruit  jars  based  upon  a 
price  list  for  jars  of  different  sizes  and 
different  prices  was  a  valid  contract,  al- 
though no  particular  quantity  of  any  spe- 
cific size  was  mentioned,  the  contract  mere- 
ly specifying  the  whole  number  purchased, 
the  sizes  to  bo  thereafter  furnished. 

A  contract  for  the  sale  of  personal  prop- 
erty which  fails  to  descrilie  the  subject- 
matter  thereof  or  the  price  does  not  satisfy 
the  statute  of  frauds,  requiring  contracts 
for  the  purchase  of  personalty  to  be  in 
writing.  Neither  does  a  memoranda  for 
the  purchase  of  certain  articles  mentioned 
in  an  attached  list  satisfv  the  statute  of 
frauds,  where  it  does  not  contain  a  state- 
ment of  the  price  agreed  unon.  Goodman 
V.  Griffiths,  1  Hurlst.  &  N.  574. 

But  the  initial  of  the  buyer's  agent,  to- 
gether with  the  price  opposite  the  deserip- 
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not  increase,  the  amount  of  this  order,  and 
if  thus  reduced  the  same  to  stand  as  if 
originally    so   given. 

"United  Jewelers  Mfg.  Co.  Factory: 
Please  ship  at  your  earliest  convenience  the 
goods  listed  in  this  order  and  no  others, 
all  of  which  I  fully  understand  and  ap- 
prove. Express  Office  Pac.  A.  A.  Wiesner, 
Owner  of  Store." 

On  the  trial  the  plaintiffs  offered  in  evi- 
dence the  original  instrument,  and  rested. 

There  are  two  sufficient  reasons  why  the 
demurrer  was  rightly  sustained:  First,  if 
the  instrument  had  constituted  a  binding 
contract,  the  plaintiffs,  in  order  to  recover, 
would  have  been  obliged  to  offer  some  proof 
to  show  that  the  goods  were  delivered  in  ac- 
cordance with  the  contract.  There  was  no 
offer  of  any  evidence  except  the  alleged 
contract  itself.  Until  delivery,  the  seller 
can  maintain  no  action  for  the  purchase 
price  except  in  those  cases  where  the  con- 
tract contemplates  that  he  shall  retain 
possession.  24  Am.  &  Eng.  Enc.  Law  p. 
1068.  Second,  the  written  instrument  is 
not  sufficiently  definite  and  certain  in  re- 
spect to  its  subject-matter  and  terms  to 
constitute  a  contract  binding  upon  either 
party.  It  cannot  ^e  determined  from  the 
writing  itself,  either  the  number,  price,  or 
quality  of  any  of  the  articles  specified  which 


the  plaintiffs  were  bound  to  ship  or  which 
the  defendant  agreed  to  purchase.  The 
order  might  have  been  filled  by  shipping 
but  one  kind  of  jewelry,  or  any  number  of 
each  class  or  pattern  of  jewelry,  until  the 
total  amount  of  the  purchase  price  figured 
$360.  The  offer  of  the  plaintiffs  is  so 
uncertain  and  indefinite  in  its  terms  that 
no  court  can  ascertain  its  meaning,  or 
fix  the  exact  liability  of  the  parties,  and 
therefore  its  acceptance  cannot  result  in  an 
enforceable  contract.  A  case  directly  in 
point,  involving  an  order  for  merchandise 
worded  in  almost  identical  terms,  is  Price 
V.  Atkinson,  117  Mo.  App.  62,  94  S.  W.  816, 
where  the  trial  court  sustained  a  demurrer 
to  the  evidence,  and  the  judgment  was  af- 
firmed because  the  written  instrument  was 
held  to  be  too  indefinite  and  uncertain  in 
its  subject-matter  and  terms  to  constitute 
a  contract  binding  upon  either  party.  In  the 
opinion  it  was  said:  "Defendant  ordered 
$380  worth  of  jewelry  from  plaintiffs'  stock, 
to  be  made  up  of  the  articles  named  in  the 
order,  but  no  definite  quality,  price,  or  num- 
ber of  any  one  or  more  of  these  articles 
is  mentioned.  The  first  item,  'buckles  or 
pins,'  might  be  filled  with  all  buckles  and 
no  pins,  or  with  all  pins  and  no  buckles, 
or  with  both  buckles  and  pins,  at  15,  25, 
30,  50,  75  cents,  $1,  or  $2  per  dozen,  and 


tion  of  the  articles  purchased,  entered  in 
the  seller's  catalogue,  coupled  with  a  letter 
of  the  principal  recognizing  the  purchase, 
satisfies  the  statute  of  frauds.  Phillimore 
V.  Barry,  1  Campb.  613. 

A  distinction  is  to  be  observed  between 
a  contract  which  fails  sufficiently  to  dcsi^r- 
nate  or  describe  the  subject-matter  to  en- 
able the  description  to  be  applied  to  any 
property,  and  one  which  on  its  face  is  am- 
Diguous  as  to  the  subject-matter.  As  al- 
ready seen,  a  contract  of  the  character  first 
mentioned  is  not  enforceable;  but  a  con- 
tract merely  ambiguous  as  to  the  subject- 
matter  may,  by  the  aid  of  extrinsic  proof, 
be  applied  to  the  subject-matter  intended, 
and  as  thus  applied,  enforced.  This  dis- 
tinction is  made  in  Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt  &  Nut  Co.,  wherein  the 
court  said:  "While  ambiguous  terms  and 
doubtful  stipulations  may  be  interpreted 
to  carry  out  the  intention  of  the  parties 
when  they  fairly  evidence  it,  their  secret 
intention  cannot  be  imported  into  contracts 
whose  terms  and  meaning  are  plain  and 
unambiguous,  and  do  not  express  it.  It  is 
only  the  intention  of  the  parties  which  the 
contract  itself  expresses  that  the  courts 
may  enforce.  In  the  case  at  bar,  the  offer 
of  the  plaintiff  is  nothing  but  a  price  list. 
The  acceptance  of  the  defendant  contains  no 
agreement  to  buy  any  of  the  articles  speci- 
fied in  the  list,  and  there  is  no  ambiguity 
in  the  terms,  or  doubt  in  the  meaning,  of 
the  writings  in  issue.  To  give  effect  to  the 
intention  of  the  parties  -which  the  defend- 
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ant  now  alleges  would  be  to  ascribe  to  them 
a  purpose,  and  to  make  and  enforce  for 
them  a  contract,  which  their  writings  nei- 
ther express  nor  suggest;  and  this  is  beyond 
the  province  of  the  courts." 

This  doctrine  is  applied  in  Brewington 
V.  Mesker,  51  Mo.  App.  348,  wherein  a  con- 
tract entered  into  by  correspondence  for  the 
purchase  of  property  is  held  to  be  am- 
biguous as  to  the  subject-matter,  and  en- 
forced by  the  aid  of  extrinsic  evidence.  In 
this  case  the  purchaser  ordered  certain  ma- 
chinery \y\ih  reference  to  a  late  catalogue, 
while  the  seller  in  sellins^  it  was  referring 
to  an  earlier  edition  of  the  catalogue.  The 
court  said  it  was  a  question  of  fact  for 
the  jury  to  determine,  whether  the  seller,  in 
referring  and  selling  with  reference  to  the 
earlier  catalogue,  had  the  right  to  believe 
that  the  purchaser  intended  to  purchase 
with  reference  to  that  catalogue. 

In  order  to  hold  a  purchaser  of  property 
who  purchases  with  reference  to  a  cata- 
logue, the  seller  must  offer  to  deliver  to 
him  articles  substantially  complying  with 
the  goods  described  in  the  catalogue,  where 
the  buyer  refuses  to  accept  the  tendered 
articles  on  the  ground  that  they  do  not 
correspond  with  the  catalogue  description. 
American  Hoist  &  Derrick  Co.  v.  Johnson, 
114  Mich.  172,  72  N.  W.  164. 

So,  a  purchaser  of  lumber  according  to  a 
stock  sheet  can  be  required  to  take  only 
lumber  of  the  particular  dimensions  listed 
therein.  Cameron  v.  Matthews,  —  Tex. 
Civ.  App.  — ,  124  S.  W.  192.  A.  G.  S. 
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it  might  be  filled  by  one  dozen  of  either,  or 
both  buckles  and  pins,  or  with  100  dozen  of 
either  or  both.  So  with  every  other  article 
named  in  the  order,  quantity,  quality,  nor 
price  are  anywhere  mentioned;  therefore 
the  subject-matter  of  the  contract  is  too 
indefinite  to  be  capable  of  identification." 
To  the  same  effect  are  Missouri,  K.  &  T. 
R.  Co.  V.  Bagley,  60  Kan.  424,  56  Pac.  769; 
Cold  Blast  Transp.  Co.  v.  Kansas  City 
Bolt  &  Nut  Co.  57  L.R.A.  696,  52  C.  C.  A. 
25,  114  Fed.  77;  Ft.  Scott  v.  W.  G.  Eads 
Brokerage  Co.  64  C.  C.  A.  437,  117  Fed. 
51;  Wheaton  v.  Cadillac  Automobile  Co. 
143  Mich.  21,  106  N.  W.  399. 
Judgment  affirmed. 

All  the  Justices  concur. 


RHODE   ISIiAND   SUPREME   COURT. 

SAMUEL  PHILLIPS 

V. 

RHODE  ISLAND  COMPANY. 

(—  R.  L  — ,  78  Atl.  342.) 

New  trial  —  misconduct  of  Jury  —  ad- 
missibility of  juror's  affidavit. 

The  affidavit  of  a  juror  is  not  admissible 
to  impeach  the  verdict  by  showing  miscon- 
duct of  the  jury  outside  the  jury  room,  in 
wrongfully  viewing  the  premises  where  the 
cause  of  action  arose. 

(December  23,  1910.) 

I  .EXCEPTIONS  by  defendant  to  rulinns 
\t  of  the  Superior  Court  for  Providence 
and  Bristol  Counties  made  during  the  trial 
of  an  action  brought  to  recover  damages  for 


personal  injuries  alleged  to  have  been  sus- 
tained by  defendant's  negligent  operation 
of  one  of  its  streets  cars.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  C.  Sweeney  and  Alonxo 
R.  Williams,  for  defendant: 

If  the  jurors,  or  some  of  them,  without 
the  consent  of  the  court  or  the  losing  party, 
visit  the  place  or  view  the  thing  in  con- 
troversy, the  verdict  wi41  be  set  aside. 

Thompson  &  M.  Juries,  p.  419,  §  354; 
Deacon  v,  Shreve,  22  N.  J.  L.  176 ;  Harring- 
ton V.  Worcester,  L.  &  S.  Street  R.  Co.  157 
Mass.  579,  32  N.  E.  955;  Aldrich  v.  Wet- 
more,  52  Minn.  164,  63  N.  W.  1072;  Rush 
v.  St.  Paul  City  R.  Co.  70  Minn.  5,  72  N. 
W.  733;  Peppercorn  v.  Black  River  Falls, 
89  Wis.  38,  46  Am.  St.  Rep.  818,  61  N.  W. 
79;  Thomp.  Trials,  §  2604;  29  Cyc.  Law  & 
Proc.  p.  801;  Helme  v.  Kingston,  8  Kulp, 
221 ;  Falls  City  v.  Sperry,  68  Neb.  420,  94 
N.  W.  529,  4  A.  &  E.  Ann.  Cas.  272;  Mc- 
Daniels  v.  McDaniels,  40  Vt.  363,  94  Am. 
Dec.  408;  State  Security  Bank  v.  Bums, 
—  Iowa,  — ,  120  N.  W.  626;  Consolidated 
Ice-Mach.  Co.  v.  Trenton  Hygeian  Ice  Ca 
57  Fed.  898;  Garside  v.  Ladd  Watch  Case 
Co.  17  R.  I.  691,  24  Atl.  470. 

Messrs.  IVaterman,  Curran,  A  Huntt 
for  plaintiff: 

Affidavits  of  jurors  are  not  admissible  to 
impeach  their  verdict. 

Tucker  v.  South  Kingstown,  5  R.  I.  658; 
Williams  v.  Montgomery,  60  N.  Y.  648; 
Jackson  v.  Williamson,  2  T.  R.  281; 
Raphael  v.  Bank  of  England,  33  Eng.  L. 
&  Eq.  Rep.  276;  Larkins  v.  Tarter,  3  Sneed, 
68G;  29  Cyc.  Law  &  Proc.  p.  981;  Held- 
maier  v.  Rehor,  90  111.  App.  96;  Chadbourn 
V.  Franklin,  5  Gray,  312;   Herring  v.  Wa- 


Note.  —  Adtniasibility  of  affidavit  of 
juror  to  show  misconduct  outside  the 
jurtf  room  and  not  inhering  in  ver- 
dict. 

Tlie  general  question  of  the  admissibility 
of  affidavits  of  jurors  to  show  misconduct  as 
to  matters  which  inhere  in  the  verdict  it- 
self, such  as  a  quotient  verdict  or  one  de- 
termined by  chance  or  lot,  as  well  as  wheth- 
er a  new  trial  will  be  granted  for  misconduct 
of  jurors  if  shown  by  evidence  other  than 
that  given  by  themselves,  is  not  included 
within  this  note. 

While  there  is  some  conflict  upon  the 
onestion,  the  following  cases  in  addition  to 
those  cited  in  Phillips  v.  Riiodb  Island 
Co.,  sustain  the  doctrine  that,  upon  a  mo- 
tion for  a  new  trial,  the  affidavit  of  a  juror 
is  not  admissible  to  impeach  a  verdict  by 
showing  misconduct  of  himself  or  fellow 
jurymen  outside  of  the  jury  room:  Chad- 
bourn  V.  Franklin,  5  Gray,  312;  Green  t. 
Terminal  R.  Asso.  211  Mo.  18,  109  S.  W. 
715;  Deacon  v.  Shreve.  22  N.  J.  L.  176; 
Haight  V.  Elmira,  42  App.  Div.  891,  69  N. 
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V.  Supp.  193;  WvckofT  v.  Chicago  City  R- 
Co.  234  III.  613,  85  N.  E.  237,  affirming  130 
III.  App.  342  (unauthorized  visit  of  a  ju- 
ror to  the  scene  of  controversy)  ;  McCormick 
v.  Monroe,  64  Mo.  App.  197  (examination 
by  a  juror  of  plank  from  sidewalk  where 
injury  occurred)  ;  State  v.  Sanders,  68  Mo. 
202,^30  Am.  Rep.  782  (experiments  of  a  ju- 
ror at  the  scene  of  crime) ;  W^illiams  ▼. 
Montgomery,  60  N.  Y.  648  (conversation 
between  a  juror  and  defendant) ;  Com.  ▼. 
White,  347  Mass.  76,  16  N.  E.  707  (conver- 
sation with  a  stranger  as  to  the  merits  of 
the  case)  ;  Hanor  v.  Housel,  128  App.  Div. 
801,113  N.  Y.  Supp.  1G3  (reading  a  news- 
paper article  referring  to  the  trial)  ;  Pick- 
ens V.  Coal  River  Boom  &  Timber  Co.  58 
W.  Va.  n,  50  S.  E.  872,  6  A.  &  E.  Ann.  Cas. 
285  (plaintiff  treating  a  juror  to  intoxicat- 
ing liquor)  ;  Ewing  v.  Lunn.  22  S.  D.  95, 115 
N.  W.  527  (intoxication  of  a  juror  during 
the  trial)  ;  Marzen  v.  People,  190  111.  81.  60 
N.  E.  102,  and  Com.  v.  Thompson,  4  Phila. 
215  (improper  separation  of  the  jury) ;  Ed- 
ward Thompson  Co.  v.  Gunderson,  10  8.  D. 
42,  71  N.  W.  764  (temporary  absence  of  two 
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bash  R.  Co.  80  Mo.  App.  562;  State  v. 
Rush,  95  Mo.  205,  8  S.  W.  221;  Easley  v. 
Missouri  P.  R.  Co.  113  Mo.  247,  20  S.  W. 
1073;  McCormick  v.  Monroe,  64  Mo.  App. 
202;  Clark  y.  Famous  Shoe  &  Clothing  Co. 
16. Mo.  App.  463;  Pickens  v.  Coal  River 
Boom  &  Timber  Co.  58  W.  Va.  19,  50  S. 
E.  872,  6  A.  &  E.  Ann.  Cas.  285;  Edward 
Thompson  Co.  v.  Gunderson,  10  S.  D.  42,  71 
N.  W.  764;  Gaines  v.  White,  1  S.  D.  434, 
47  N.  W.  624;  Bums  v.  Paine,  8  Tex.  159; 
Elam  T.  Commercial  Bank,  86  Va.  92,  9 
S.  E.  498;  Clum  v.  Smith,  5  Hill.  560; 
Shepherd  v.  Camden,  82  Me.  535,  20  Atl.  91. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 
This  is  an  action  on  the  case,  brought  by 


Samuel  Phillips  against  the  Rhode  Island 
Company  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant 
company  in  the  operation  of  one  of  its 
street  cars.  On  April  21,  1905,  the  plain- 
tiff was  driving  a  heavy  wagon  loaded  with 
oats,  drawn  by  one  horse,  and  was  proceed- 
ing in  an  easterly  direction  from  Prome- 
nade street,  across  Canal  street,  into 
Steeple  street,  in  the  city  of  Providence. 
Canal  street,  running  north  and  south,  in- 
tersects Steeple  street,  running  east  and 
west,  and  Promenade  street  runs  into  Canal 
street  nearly  opposite  Steeple  street.  The 
defendant  company  had  a  single  track  run- 
ning through  Steeple  street  into  Canal 
street,    which    track,   just   before    reaching 


jurors  after  the  submission  of  the  case,  and 
while  the  jury  was  absent  from  the  jury 
room  obtaining  refreshments) ;  Sanitary 
Dist.  V.  Cullerton,  147  111.  385,  35  N.  E.  723 
(improper  conduct  of  jurors). 

In  some  cases  the  inadmissibility  of  affi- 
davits to  show  misconduct  not  entering  in 
the  verdict  has  been  deduced  under  the  max- 
im, Expresaio  uniua  excluaio  alteriua,  from 
the  implication  of  statutes  expressly  ad- 
mitting affidavits  of  jurors  to  show  that  a 
verdict  was  the  result  of  chance  or  lot. 
Hampton  v.  State,  67  Ark.  266,  54  S.  W. 
746  (separation  of  the  jury  contrary  to  the 
court's  order)  ;  People  v.  Azoff,  105  Cal. 
032,  39  Pac.  69;  People  v.  Chin  Non,  146 
Cal.  561,  80  Pac.  681  (reading  newspaper 
reports  of  the  trial) ;  Griffiths  v.  Montan- 
don,  4Idaho,  377,  39  Pac.  548  (visit  of  part 
of  the  jurors  to  the  scene  of  theft,  and  ex- 
planation by  injured  party  as  to  how  it  oc- 
curred) ;  People  v.  Ritchie,  12  Utah,  180,  42 
Pac.  209  (visiting  the  scene  of  controversy 
and  taking  measurements) ;  Sutton  ▼.  Low- 
ry,  39  Mont.  462,  104  Pac.  545  (bribery  of 
a  juror) ;  Bernier  v.  Anderson,  8  Idaho,  675, 
70  Pac.  1027  (use  of  intoxicating  liquor 
by  the  jurors) ;  People  v.  Gray,  61  Cal.  183, 
44  Am.  Rep.  549,  and  People  v.  Deegan,  88 
Cal.  602,  26  Pac.  500  (drinking  intoxicat- 
ing liquor  during  the  trial  to  an  extent  suf- 
ficient to  disqualify  a  juror  for  the  per- 
formance of  his  duty). 

In  Bums  v.  Paine,  8  Tex.  159,  it  was 
questioned  whether  the  affidavit  of  a  juror 
wvLS  admissible  to  show  that  after  a  case 
had  been  submitted,  the  jury,  without  the 
court's  permission,  dispersed  and  went  to 
their  homes,  and  remained  until  the  follow- 
ing morning. 

But,  on  the  other  hand,  such  affidavits 
have  been-  held  admissible  in  the  follow- 
ing cases,  on  the  ground  that  the  rule  deny- 
ing their  competency  applies  only  where  it 
is  sought  to  impeach  a  verdict  because  of 
the  conduct  of  a  juror  or  jury  while  in  the 
jury  room  deliberating  upon  their  verdict, 
and  not  to  cases  where  such  affidavits  re- 
late to  the  conduct  of  a  juror  or  a  third 
person  outside  of  the  jury  room:  Perry  v. 
Bailey,  12  Kan.  539  (use  of  intoxicating 
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liquors  by  a  juror  to  excess  during  the 
trial);  Rush  v.  St.  Paul  City  R.  Co.  70 
Minn.  6,  72  N.  W.  733;  Twaddle  v.  Men- 
denhall,  80  Minn.  177,  83  N.  W.  135,  and 
Peppercorn  v.  Black  River  Falls,  89  Wis.  38, 
46  Am.  St.  Rep.  818,  61  N.  W.  79  (visit  to 
the  scene  of  controversy  by  the  jurors)  ; 
Pierce  v.  Brennan,  83  Minn.  422,  86  N.  W. 
417  (examination  of  the  scene  of  accident 
and  instrumentalities  for  the  purpose  of 
testing  the  credibility  of  witness)  ;  Studley 
V.  Hall,  22  Me.  198  (testimony  of  a  juror 
that  the  foreman  of  the  jury  during  the 
trial  drank  intoxicating  liquor  at  plain- 
tiff's expense)  ;  Heffron  v.  Gallupe,  55-  Me. 
563  (deposition  of  a  juror  to  show  that  aft- 
er the  evidence  was  closed,  and  before  the 
argument  was  concluded,  during  an  ad- 
journment, a  juror  asked  for  and  obtained 
from  a  party  to  the  suit  a  printed  copy  of 
evidence  adduced  at  a  former  trial,  from 
which  he  formed  a  conclusion)  ;  Harring- 
ton V.  Worcester,  L.  &  S.  Street  R.  Co.  157 
Mass.  579,  32  N.  E.  955  (testimony  of  a 
juror  as  to  a  wrongful  visit  to  the  scene 
of  an  injury)  ;  Ritchie  v.  Holbrooke,  7  Serg. 
k  R.  458  (statement  of  a  juror  to  the  ef- 
fect that  the  plaintiff  had  satisfied  him  as 
to  a  difficulty  regarding  his  claim,  in  a 
conversation  outside  of  the  jury  room)  ; 
Hempton  v.  State,  111  Wis.  127,  86  N.  W. 
596,  12  Am.  Crim.  Rep.  657  (that  jury  in 
homicide  case  was  permitted  to  mingle 
freely  with  people  in  a  hotel  where  they 
were  kept,  and  in  the  bar  room  thereof; 
to  read  papers  containing  accounts  of  the 
trial;  and  to  drink  large  quantities  of  li- 
quor at  their  pleasure)  ;  Denn  ex  dem. 
<I)hews  V.  Driver,  1  N.  J.  L.  166,  and  Rey- 
nolds V.  Champlain  Transp.  Co.  9  How.  Pr. 
7  (attempt  of  party  to  an  action  to  influ- 
ence the  jury) ;  Briggs  v.  Rowley,  10  Ohio 
S.  &  C.  P.  Dec.  177,  7  Ohio  N.  P.  051  (con- 
versation of  third  persons  in  presence  of  a 
i'uror,  calculated  to  influence  his  decision )  ; 
Jnited  States  v.  Ogden,  105  Fed.  371,  and 
Morse  v.  Montana  Ore  Purchasing  Co.  105 
Fed.  337  (reading  damaging  newspaper  ar- 
ticles concerning  accused )  ;  Spurck  v.  Crook, 
19  111.  426  {obiter)  ;  Studley  v.  Hall,  22  Me. 
198,  and  Ayres  v.*  Hammondsport,  13  N.  Y. 
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the  intersection  with  Canal  street,  curved 
in  a  southerly  direction  towards  the  corner 
of  Steeple  and  Canal  streets,  and  extended 
across  Canal  street.  At  the  time  in  ques- 
tion the  plaintiJQf's  wagon,  going  in  an 
easterly  direction,  had  just  crossed  the 
tracks  in  Canal  street, — 15  or  20  feet  west- 
erly from  the  cross  walk  at  the  foot  of 
Steeple  street, — ^in  order  to  proceed  easter- 
ly on  the  southerly  side  of  Steeple  street. 
Near  the  cross  walk  on  Steeple  street,  his 
wagon  came  in  contact  with  a  car  of  the 
defendant  company,  which  came  down 
Steeple  street  towards  Canal  street,  and  the 
plaintiff  was  thrown  to  the  ground,  and 
sustained*  the  injuries  complained  of.  The 
case  was  tried  in  the  superior  court  with  a 
jury  on  the  2lBt,  24th,  and  25th  days  of 
January,  1910,  and  a  verdict  was  rendered 
for  the  plaintiff  in  the  sum  of  $2,500. 

Thereupon  the  defendant  moved  for  a  new 
trial,  alleging  as  grounds  therefor:  First, 
that  said  verdict  was  contrary  to  the  evi- 
dence and  the  weight  thereof;  second,  that 
said  verdict  was  contrary  to  the  law;  third, 
that  the  amount  of  damages  awarded  by  said 
verdict  is  excessive;  fourth,  that  certain 
members  of  the  jury  before  whom  said 
cause  was  tried  were  guilty  of  misconduct 


in  this,  that  during  the  progress  of  said 
trial  and  without  the  consent  of  tlie  court, 
without  the  knowledge  and  consent  of  the 
attorneys  for  the  defendant,  did  take  an  un- 
authorized view  of  the  premises  where  tlio 
accident  occurred,  concerning  which  said 
action  was  brought  and  prosecuted;  fifth, 
that  certain  members  of  said  jury,  during 
the  progress  of  said  trial,  did  take  an  un- 
authorized view  of  the  premises  where  the 
accident  occurred,  concerning  which  said 
action  was  brought  and  prosecuted,  with- 
out the  knowledge  and  consent  of  the  de- 
fendanty  and  under  such  circumstances  as 
to  be  calculated  to  lead  a  jury  into  error 
in  the  determination  of  said  case.  Certain 
affidavits  were  filed  by  the  defendant  in 
support  of  said  motion.  The  defendant's 
motion  for  a  new  trial  was  denied  by  the 
justice  who  presided  at  the  trial,  and  the 
case  is  now  before  this  court  on  the  de- 
fendant's bill  of  exceptions. 

The  exceptions  pressed  by  the  defendant 
are  to  the  denial  of  its  motion  for  a  new 
trial  upon  the  several  grounds  stated  there- 
in; the  other  exceptions  stated  in  the  bill 
being  waived.  From  an  examination  of  the 
evidence,  which  was  conflicting,  we  are  not 
able  to  say  that  the  jury  was  not  justified 


Civ.  Proc.  Rep.  23G  (misconduct  ot  a  third 
person  toward  the  jury) ;  Callahan  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  158  Fed.  988  (tes- 
timony of  a  juror  as  to  an  attempt  to  in- 
liucnce  the  jury). 

It  was  held  in  Johnson  v.  Witt,  138  Mass. 
79,  that  testimony  of  a  juror  was  admissible 
upon  a  motion  for  a  new  trial,  to  the  effect 
that  he  was  approached  by  a  witness  for  the 
defendant  without  the  latter's  knowledge, 
during  the  trial,  outside  of  the  court  room, 
who  said  to  him:  '^You  are  on  our  case, 
keep  your  head  level,  and  do  what  is  right." 

So,  in  Mathis  v.  State,  18' Ga.  343,  the 
court  was  not  prepared  to  say  that  affidavits 
of  jurors  were  not  admissible  to  show  that, 
during  the  deliberation  of  the  jury,  a  per- 
son cajne  beneath  a  window  of  the  jury 
room,  and  told  the  jury  to  find  the  accused 
guilty,  "or  you  will  swear  to  a  lie,"  and 
then  offered  to  bet  $500  to  $100  that  he 
would  be  convicted. 

And  in  Snodgrass  v.  State,  36  Tex.  Crim. 
Rep.  207,  36  S.  W.  93,  an  affidavit  of  a  ju- 
ror was  admitted  without  question,  which 
showed  that  while  the  jury  were  being  tak- 
en to  supper,  a  juror  stated  that  he  heard 
that  a  witness  for  the  accused  had  been  ar- 
rested for  perjury  committed  during  the 
trial. 

in  Morjow  v.  M*Lennen,  3  N. 
ithout  question,  the  affidavit  of 


Likewi 
J.  L.  91 
a  juro^ 
the   ju 
vored  t' 


fas.^ admitted  to  show  that  while 
.ms  deliberating,  those  who  fa- 
plaintiff  broke  from  the  room  to 
obtain  provisions,  which  they  ate  in  an  ad- 
joining room,  and  refused  to  permit  the  re- 
mainder of  the  jury  to  partake  thereof. 

The  oral  testimony  of  a  juror  on  a  mo- 
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tion  for  a  new  trial  has  been  rejected  in 
two  cases,  on  the  ground  that  his  affidavit 
was  admissible.  State  v.  King,  88  Minn. 
175,  92  N.  W.  965  (use  of  intoxicating  li- 
quor) ;  State  V.  Wilson,  42  Wash.  66,  84 
Pac.  409,  7  A.  &  E.  Ann.  Caa.  418  (to  ef- 
fect that  a  juror  stated  that  an  effort  had 
been  made  to  bribe  him). 

But  in  Hager  v.  Hager,  38  Barb.  92,  the 
court  declined  to  consider  the  admissibility 
of  an  affidavit  showing  improper  separa- 
tion of  jury  during  their  deliberations 
w^hile  absent  from  the  jury  room  obtaining 
refreshments,  because  it  did  not  appear  that 
such  conduct  was  prejudicial  to  the  defeat- 
ed party. 

In  the  following  cases  a  juror's  affidavit 
has  been  held  admissible  upon  a  motion 
for  a  new  trial,  to  show  an  attempt  im- 
properly to  influence  the  jury  by  the  officer 
in  charge  thereof:  Hawkins  v.  New  Or- 
leans, Printing  &  Pub.  Co.  29  La.  Ann.  134 
(attempt  by  the  court  officer,  at  the  request 
of  a  party  to  an  action,  to  bribe  a  juror) ; 
Cole  V.  Swan,  4  G.  Greene,  32;  State  v.  La 
Grange,  99  Iowa,  10,  68  N.  W.  557,  and 
Shaw  V.  State,  79  Miss.  677,  31  So.  209, 
12  Am.  Crim.  Rep.  618  (threat  of  an  officer 
in  charge  of  the  jury,  to  keep  them  out  from 
Saturday  until  Monday  unless  they 
agreed ) ;  Wiggins  v.  Downer,  67  How.  Pr. 
65  (to  keep  the  jury  out  until  the  follow- 
ing morning)  ;  Thomivs  v.  Chapman,  45 
Barb.  98  (statement  of  officer  that  he  had 
the  court's  order  to  keep  the  jury  out  all 
night  unless  they  agreed)  ;  Heller  v.  People, 
22  Colo.  11,  43  Pac.  124.  and  Nelms  v. 
State,  13  Smedes  &  M.  500,  63  Am.  Dec 
94  (conversation  of  an  officer  with  the  jorj 
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Jn  returning  a  verdict  for  the  plaintiff ,  or 
that  the  damages  are  excessive. 

Upon  the  question  of  unauthorized  views 
alleged  to  have  been  taken  by  two  of  the 
jurors,  the  affidavit  of  one  juror  was  intro- 
duced, stating  that,  in  coming  from  the  res- 
taurant where  he  had  been  to  dinner,  he 
paced  the  distance  from  the  restaurant  to 
the  corner  of  Canal  street,  and  measured  in 
his  mind  the  distance  from  the  south  curb- 
ing on  Steeple  street  to  the  car  track,  and 
thought  it  was  not  enough  for  a  car  and 
team  to  pass.  An  affidavit  was  also  intro- 
duced stating  that  anotlier  juror  had  told 
the  affiant  that  he,  said  juror,  on  Monday, 
January  24th,  went  alone  to  the  place  of 
the  accident,  to  see  how  near  his  eye  meas- 
urement would  come  to  that  stated  in 
court;  that  he  walked  down  Steeple  street, 
on  the  south  side  of  the  street,  and  as  he 
was  walking  along  he  thought  in  his  own 
mind  that  the  distance  from  Allen  &  North- 
up's  restaurant  to  the  corner  of  Canal 
street  was  about  what  was  stated  in  court; 
that,  as  he  was  walking  towards  the  corner 
of  Canal  street,  he  had  a- good  view  of  the 
space  from  Steeple  street  south  curbing  to 
the  car  track,  and  thought  in  his  own  mind 
that  the  distance  was  less  than  that  stated 


in  court;  that  he  thought  it  would  be  a 
close  squeeze  for  a  car  and  team  to  pass 
each  other  when  the  car  was  on  the  curve; 
that  he  thought  in  his  own  mind  that  if 
the  car  was  on  the  straight  track  on  Steeple 
street,  the  team  could  have  passed  all  right. 
This  juror,  by  his  affidavit  on  file,  denied 
making  the  statements  attributed  to  him  by 
said  affiant,  and  stated  that  the  only  view 
he  had  of  the  place  of  the  accident  was 
when  the  jury  took  a  view,  January  21, 
1010. 

The  defendant  relies  on  the  case  of  Gar- 
si  de  V.  Ladd  Watch  Case  Co.  17  R.  I.  691, 
24  Atl.  470,  as  decisive  of  this  case.  In 
that  case  the  plaintiff  had  been  injured  by 
falling  into  an  opening  in  the  landing  of 
a  stairway,  caused  by  a  trapdoor  being  left 
open.  There  was  much  conflicting  testi- 
mony as  to  the  structure,  size,  and  exact 
location  of  the  trapdoor  in  question;  there 
being  testimony  that  the  entire  landing  was 
a  trapdoor,  and  that  there  was  another 
trapdoor  within  the  landing,  and,  on  the 
other  hand,  testimony  that  there  was  no 
trapdoor  within  the  landing,  but  that  the 
landing  itself  was  on  hinges  and  constituted 
the  only  trapdoor  there.  After  verdict  for 
the  plaintiff,  the  defendants  petitioned  for 


tending  to  influence  the  verdict) ;  Mattox 
V.  United  States,  146  U.  S.  140,  30  L.  ed. 
917,  13  Sup.  Ct.  Rep.  50  (remarks  of  an  of- 
ficer in  charge  of  the  jury  prejudicial  to  ac- 
cused). 

And  in  Barnett  v.  Eaton,  62  Miss.  768, 
the  testimony  of  a  juror  as  to  misconduct 
on  the  part  of  an  -officer  in  talking  to  the 
jury  was  admitted  without  question. 

In  Cole  V.  Swan,  4  G.  Greene,  32,  the  ad- 
mission of  an  affidavit  of  a  juror  to  show 
that  the  officer  in  charge  informed  the  jury 
that  unless  they  agreed,  they  would  be  kept 
out  from  Saturday  evening  until  Monday 
morning,  was  apparently  permitted  by  stat- 
ute. 

It  has  been  held  in  a  few  cases,  on  the 
broad  ground  that  in  no  case  may  a  juror 
impeach  his  verdict,  that  his  affidavit  is  not 
admissible  in  order  to  show  improper  con- 
versation between  the  jury  and  the  officer 
in  charge  thereof.  Reins  v.  People,  30  111. 
256;  Doran  v.  Shaw,  3  T.  B.  Mon.  415; 
Knowlton  v.  McMahon,  13  Minn.  386,  Gil. 
358,  97  Am.  Dec.  236;  Gardner  v.  Alinea, 
47  Minn.  295,  50  N.  W.  199. 

Nor  is  the  affidavit  of  a  juror  admissible 
to  show,  or  as  tending  to  show,  improper 
conduct  of  the  officer  in  charge  of  the  jury. 
Sanitary  Dist.  v.  Cullerton,  147  111.  385,  35 
N.  E.  723. 

And  an  affidavit  is  not  admissible  to  show 
that  the  officer  in  charge  of  the  jury,  at  the 
request  of  a  juror,  handed  him  paper  on 
which  was  written  the  several  punishments 
for  the  crime  for  which  accused  was  on 
trial.  Wilson  v.  People,  4  Park.  Crim.  Rep. 
619. 
31  L.R.A.(N.S.) 


But  the  affidavit  of  a  juror  is  admissible 
upoQ  a  motion  for  a  new  trial,  to  sustain 
a  verdict  by  denying  a  charge  of  miscon- 
duct outside  of  the  jury  room.  People  v. 
Goldenson,  76  Cal.  328,  19  Pac.  161;  People 
V.  Azoff,  105  Cal.  632,  39  Pac.  59;  People 
v.  Chin  Non,  146  Cal.  661,  80  Pac.  681; 
People  V.  Feld,  149  Cal.  464,  86  Pac.  1100; 
Mathis  V.  State,  18  Ga.  343;  Briggs  v.  Row- 
ley, 10  Ohio  S.  &  C.  P.  Dec.  177,  7  Ohio  N. 
P.  651;  Edward  Thompson  Co.  v.  Gunder- 
son,  10  S.  D.  42,  71  N.  W.  704. 

However,  the  affidavit  of  a  juror  as  to  the 
effect  upon  his  mind  of  reading  damaging 
newspaper  articles  concerning  accused,  or 
an  attempt  to  influence  the  jury,  is  incom- 
petent, as  the  question  of  what  influence 
such  conduct  haa  upon  the  juror's  mind  is 
for  the  court.  Callahan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  158  Fed.  988;  United  States 
V.  Ogden,  105  Fed.  371;  Morse  v.  Montana 
Ore  Purchasing  Co.  105  Fed.  337;  Johnson 
V.  Witt,  138  Mass.  79;  Wiggins  v.  Downer, 
67  How.  Pr.  65. 

But  in  People  v.  Murray,  94  Cal.  212,  28 
Am.  St.  Rep.  113,  29  Pac.  494,  on  a  motion 
for  a  new  trial,  based  upon  the  alleged  read- 
ing by  the  jury  during  the  trial  of  news- 
paper articles  having  a  tendency  to  influence 
their  verdict,  it  was  held  that  testimony  of 
the  jurors  was  admissible  to  show  that  such 
articles  did  not  in  any  way  influence  them 
to  the  prejudice  of  the  accused. 

As  to  when  a  new  trial  will  be  granted 
because  of  an  unauthorized  view  by  a  juror 
of  the  scene  of  a  controversy,  see  the  note 
to  People  V.  Thorn,  42  L.  R.  A.  394. 
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a  new  trial  on  the  ground,  inter  alia,  that 
certain  members  of  the  jury  had  during  the 
trial  taken  an  unauthorized  view  of  the 
premises.  In  support  of  this  motion,  the 
defendant  offered  in  evidence  a  number  of 
affidavits  made  by  persons  in  the  employ 
of  the  defendant,  to  the  effect  that  on  the 
last  day  of  the  trial  four  or  five  of  the 
jurors  engaged  in  said  trial  visited  the 
place  where  the  accident  happened,  and  ex- 
amined the  landing  and  trapdoor  in  ques- 
tion. The  defendant  also  offered  the  af- 
fidavits of  three  of  the  jurors,  to  the  effect 
that  the  affiants  and  two  other  members  of 
the  jury  visited  the  premises  during  the 
trial,  of  their  own  motion,  and  examined 
the  trapdoor  in  question.  The  court  grant- 
ed a  new  trial,  but  did  not  decide  the  ques- 
tion of  the  admissibility  of  the  affidavits 
of  the  jurors,  saying  (page  696  of  17  R. 
I. ) :  "But  we  need  not  decide  in  the  pres- 
ent case  whether  the  affidavits  of  the  jurors, 
offered  in  evidence,  as  to  what  took  place 
outside  the  jury  room,  are  admissible,  for 
there  is  sufficient  proof  of  their  misconduct 
without  said  affidavits." 

There  was  no  conflict  of  evidence  in  the 
case  before  us  as  to  the  distances  referred 
to  in  the  affidavit  of  the  juror.  The  affi- 
davitj  if  admissible,  would  not  in  our  opin- 
ion be  sufficient  to  justify  a  new  trial.  As, 
however,  it  was  admitted  by  the  court-  be- 
low, it  becomes  necessary  to  consider  the 
question  of  its  admissibility.  It  is  well 
settled  in  this  state  that  the  affidavits  of 
jurymen  as  to  what  takes  place  in  the  jury 
room  are  inadmissible  to  impeach  their 
verdict.  In  Tucker  v.  South  Kingstown,  5 
R.  I.  558,  560,  the  court,  speaking  by  Ames, 
Ch.  J.,  said:  "The  affidavits  of  the  jury- 
men  as  to  what  took  place  in  the  jury  room, 
or  as  to  the  grounds  upon  which  they 
found  their  verdict,  and  which  were  read 
de  bene  at  the  hearing,  must  be  rejected; 
a  rule  of  policy,  well  settled  both  in  Eng- 
land and  in  this  country,  excluding,  for  the 
security  of  verdicts,  this  mode  of  impeach- 
ing them." 

The  general  rule  that  the  affidavits  of 
jurors  as  to  their  own  misconduct  during 
the  trial  are  inadmissible  to  impeach  tlieir 
verdict  is,  we  think,  supported  by  the  great 
weight  of  authority  both  in  this  country 
and  in  England.  In  Owen  v.  Warburton,  1 
Bos.  &  P.  N.  R.  326,  where  the  affidavit  of 
a  juryman  that  the  verdict  was  decided. by 
lot  was  offered,  Mansfield,  Ch.  J.  (pages 
329,  330),  said:  "We  have  conversed  with 
the  other  judges  upon  this  subject,  and  we 
are  all  of  opinion  that  the  affidavit  of  a 
juryman  cannot  be  received.  It  is  singular 
indeed  that  almost  the  only  evidence  of 
which  the  case  admits  should  be  shut  out; 
but,  considering  the  arts  which  might  be 
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used  if  a  contrary  rule  were  to  prevail,  we 
think  it  necessary  to  exclude  such  evidence. 
If  it  were  understood  to  be  the  law  that 
a  juryman  might  set '  aside  a  verdict  by 
such  evidence,  it  might  sometimes  happen 
that  a  juryman,  being  a  friend  to  one  of 
the  parties,  and  not  being  able  to  bring 
over  his  companions  to  his  opinion,  might 
propose  a  decision  by  lot,  with  a  view 
afterwards  to  set  aside  the  verdict  by  his 
own  affidavit,  if  the  decision  should  be 
against  him." 

In   State  v.   Freeman,  5   Conn.  348,  351, 
the   court,  by   Hosmer,  Ch.  J.,  said:      "In 
this  state,  it  has  been  the  practice  to  admit 
such    testimony;    but,    said    Chief    Justice 
Swift   (1  Dig.  775):     'In  England,  and  in 
the  courts  of  the  United  States,  jurors  are 
not  permitted  to  be  witnesses  respecting  the 
misconduct   of  the  jury,   for  it  is  a  great 
misdemeanor;    and    this    is    most    unques- 
tionably   the    correct   principle,   for    other- 
wise a  juror,  who  should  be  disposed  to  set 
aside  a  verdict,  would  give  information  to 
the  party  for  that  purpose.     If  not  so  dis- 
posed, he  could  suppress  the  information: 
and,   in   that  way,   any  of  the   jury  could 
command   the   verdict.'     The   question   be- 
fore us  regards  a  point  of  practice;    and, 
as  this  cannot  have  any  consequences  ante- 
cedent to  this  case,  it  is  competent  for  the 
court  to  decide,  unshackeled  by  precedent, 
and  change  the  rule  if  justice  requires  it. 
.     .     .     If    the    question    depended    merely 
on    equitable   grounds,    as   relative    to    the 
immediate    parties   to   the    suit,   the   testi- 
mony in  question,  perhaps,  ought  to  be  re- 
ceived.   But  there  are  higher  considerations 
to  be  resorted  to.    On  a  principle  of  policy, 
to  give  stability  to  the  verdicts  of  jurors, 
and  preserve  the  purity  of  trials  by  jurj', 
the    evidence    ought    not    to    be    admitted. 
The  reasons  assigned  by  Sir  James  Mans- 
field in  Owen  v.  Warburton,  and  by  Chief 
Justice  Swift  in  his  Digest,  are  of  great 
weight.     The  sanctioning  of  the  testimony 
of  one  juror,  relative  to  the  misbehavior  of 
the  rest,  would  open  a  door  to  the  exercise 
of  the  most  pernicious  arts,  and  hold,  be- 
fore the  friends  of  one  of  the  parties,  the 
most  dangerous   temptation.     By   this   ca- 
pacity  of   penetrating   into    the    secrets   of 
the  jury  room,  an  inquisition  over  the  jury, 
inconsistent  with   sound  policy,   as  to  the 
manner   of  their   conduct,  and  even   as  to 
the  grounds  and  reasons  of  their  opinions, 
might  ultimately  be  established,  to  the  in- 
jury and  dishonor  of  this  mode  of  trial. — 
imperfect,   undoubtedly,  but  the  best  that 
can  be  devised.     And  under   the   guise  of 
producing  equity,  there  might  be  generated 
iniquity,  in  the  conduct  of  jurors,  more  to 
be  deplored  than  the  aberration  from  law, 
which,  undoubtedly,  sometimes  takes  place. 
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The  opinion  of  almost  the  whole  legal  world 
is  adverse  to  the  reception  of  the  testimony 
in  question;  and,  in  my  opinion,  on  in- 
vincible foundations." 

In  the  cases  cited  supra,  the  affidavits  of 
the  jurors  were  olFcred  as  to  their  miscon- 
duct  in   the   jury   room.      Where   the    affi- 
davits  of   jurors   have  been   offered   as   to 
their  misconduct  outside  of  the  jury  room, 
to  impeach  their  verdict,  the  same  rule  of 
public  policy  has  generally  been  applied  by 
tlie  courts.     Thus,  in  Chadbourn  v.  Frank- 
lin, 5  Gray,  312,  where  defendant  moved  for 
a  new  trial,  and,  in  s'jpport  of  the  motion, 
ofTered  one  of  the  jurors  as  a  witness  to 
show  that  on  the  Sunday  intervening,  while 
the  trial  was  in  progress,  said  juror  went 
to  the  place  where  the  collision   occurred, 
and  examined  it  for  the  purpose  of  inform- 
ing himself  upon  the  subject-ir.atter  of  the 
trial;   and  the  judge  below  ruled  that  the 
juror  could  not  be  permitted  to  testify  in 
support  of  this  motion,  to  these  acts  tending 
to  show  his  own   misconduct,  and   the   de- 
fendant excepted,  the  court,  by  Shaw,  Ch. 
J.,  said:     "The  modern  practice  has  been 
uniform,  not  to  entertain  a  motion  to  set 
aside  a  verdict  on  the  ground  of  error,  mis- 
take,   irregularity,    or    misconduct    of    the 
jury,  or  any  of  them,  on  the  testimony  of 
one  or  more  jurors;  and  it  rests,  we  think, 
on   sound  considerations  of  public  policy." 
In  Rowe  v.   Canney,   139   Mass.  41,  42,  29 
N.   E.   219,   the   court  by   Morton,   Ch.   J., 
said:     ''The  same  considerations  of  public 
policy  protect  the  communications  of  jurors 
with  each  other,  whether  in  or  out  of  the 
jury  room,  during  the  pendency  of  the  case 
on  hearing  before  them."     See  also  Com.  v. 
White,  147  Mass.  70,  80,  16  N.  E.  707. 

In   Sanitary   Dist.  v.   Cullerton,   147   111. 
.38.5,  35  N.  E.  723,  the  affidavits  of  three  of 
the  jurors  were  offered,  touching  the  con- 
duct of  others  of  the  jury  and  the  bailiff 
in  charge,  tending  to  impeach  the  verdict. 
It  was  complained  that  after  they  had  fin- 
ished   viewing   the    premises,    some    of   the 
jurors  drank  intoxicating  liquor.    The  court 
(pa^e  390  of  147   111.)    said:     "This  court, 
in   an  ,imbroken  line  of  decisions  from  the 
case  of  Forester  v.  Guard,  Breese   (111.)  44, 
12  Am.  Dec.  141,  is  committed  to  the  doc- 
trine  that  the   affidavits  of   jurors   cannot 
be    received    for    the    purpose    of    showing 
cause  for  setting  aside  the  verdict.     There 
may  be  dicta  in  some  of  the  casesi  intimat- 
ing a  contrary  rule,  but  in  every  case  where 
the  question  has  been  before  the  court  and 
determined,  the  principle  has  been  adhered 
to."     And   again    (page   391    of   147    111.): 
**In  trials  in  the  courts  of  justice,  not  only 
.should    there    he    absolutely    nothing    im- 
proper permitted,  but.  to  the  end  that  re- 
spect for  the  administration  of  the  law  may 
be  maintained,  the  very  appearance  of  evil 
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should  be  avoided,  and  the  courts  are 
clothed  with  ample  power  to  punish  ap- 
propriately the  misconduct  of  jurors,  and 
of  others  in  their  presence,  and  no  court 
ought  to  hesitate  to  impose  adequate  pen- 
alties and  set  aside  verdicts  where  there 
has  been  conduct  by  which  the  jury  may 
havp  been  improperly  influenced,  or  the 
verdict  has  been  the  result  of  improper  con- 
duct on  the  part  of  jurors.  But  to  permit 
the  affidavits  of  jurors  to  be  heard,  show- 
irg  that  the  verdict  to  which  they,  on  their 
oaths,  consented,  was  the  result  of  improper 
influence  or  corrupt  practice,  *is  condemned 
by  the  clearest  principles  of  Justice  and 
public  policy.'  But  few  verdicts  in  im- 
portant cases  would  be  permitted  to  stand. 
Litigants,  in  whose  favor  verdicts  might 
be  rendered,  would  be  placed  at  the  mercy 
of  corrupt  jurors.  Litigation  would  be  in- 
creased, the  widest  door  thrown  open  to 
fraud  and  perjury,  and  the  administration 
of  the  law  brought  into  contempt." 

In  Heldmaier  v.  Rehor,  90  111.  App.  90, 
98,  the  court  said:  "Upon  motion  for  a 
new  trial,  affidavits  were  presented,  stating 
that  two  of  the  jurors  admitted  after  the 
trial  that,  during  its  progress,  they  exam- 
ined a  stone  wagon  to  ascertain  whether  the 
boy  could  have  been  rolled  under  such  a 
wagon,  as  appellee's  testimony  tended  to 
show  he  had  been.  This  was  a  controverted 
point.  The  wagon  said  to  have  been  so  ex- 
amined was  not  that  by  which  the  injury 
was  inflicted.  It  is  claimed  that,  by  rea- 
son of  such  alleged  misconduct  of  the  jurors, 
the  verdict  should  have  been  set  aside.  The 
affidavits  purport  to  show  that  the  jurors 
expressed  themselves  after  the  verdict  as 
satisfied,  from  such  examination,  that  there 
was  ample  room  for  the  boy's  body  under 
the  platform  of  such  a  wagon.  These  affi- 
davits are  not  by  the  jurors  themselves,  but 
by  the  defendant  and  others.  It  is  the  set- 
tled law  in  this  state  that  the  affidavits  of 
jurors  cannot  be  received  for  the  purpose 
of  showing  cause  for  setting  aside  a  ver- 
dict. Sanitary  Dist.  v.  Cullerton,  147  III. 
385,  35  N.  E.  723,  and  cases  there  cited. 
If  affidavits  of  jurors  themselves  cannot  be 
so  received,  it  is  apparent  that  affidavits 
setting  forth  statements  made  by  jurors 
after  the  clrse  of  a  trial  must  be  equally 
inadmissible.  If  these  affidavits  could  be 
considered,  and  were  to  be  accepted  as  stat- 
ing facts,  the  judgment  of  the  two  jurors  in 
question  would  appear  to  have  been  in- 
fluenced by  incompetent  evidence  which 
could  not  have  been  admitted  at  the  trial. 
The  jury  are  required  to  rely  on  the  evi<* 
dence  introduced  in  court,  and  are  not  per- 
mitted to  obtain  it  outside.  But  to  permit 
the  introduction  of  affidavits  to  impeach 
the  conduct  of  jurors  upon  hearsay  state- 
ments said  to  have  been  made  by  them,  or 
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even  upon  their  own  aflRdavits,  after  their 
connection  with  the  case  has  terminated  and 
they  have  been  discharged,  would  open  the 
door  to  endless  attacks  upon  verdicts,  in- 
vite fraud,  and  place  litigants  at  the  mer- 
cy of  jurors  dissatisfied  or  open  to  corrupt- 
ing influences." 

In  Clark  v.  Famous  Shoe  &  Clothing  Co. 
16  Mo.  App.  463,  467,  the  court  said :  "We 
have  also  examined  the  defendant's  com- 
plaint founded  on  the  alleged  misconduct  of 
a  juror.  That  misconduct  consisted,  as  the 
record  shows,  of  the  juror  going  to  the 
building  where  the  accident  occurred,  after 
the  trial  began,  inspecting  it,  and  making 
some  measurements,  for  the  purpose,  as  he 
says,  of  verifying  the  correctness  of  the 
plats  offered  in  evidence,  and  of  seeing 
whether  the  place  was  dangerous.  The  gen- 
eral rule  undoubtedly  is  that  the  triers  of 
the  fact  should  derive  their  information 
from  the  evidence  offered  on  the  trial  of 
the  cause,  and  the  law  as  given  to  them  by 
the  court.  They  are  sworn  to  do  so,  and  are 
guilty  of  misconduct  if  they  violate  their 
oaths  in  that  regard.  If  the  misconduct  of 
the  juror  in  this  case  would  have  been  sub- 
stantiated by  anything  beyond  his  own  tes- 
timony, we  would  have  felt  at  liberty  to 
consider  it,  and  determine  whether  it  was 
such  as  to  deprive  the  plaintiffs,  who  were 
wholly  innocent,  of  the  beneflt  of  their  ver- 
dict. But  the  only  evidence  found  in  the 
record  of  the  alleged  misconduct  of  the 
juror  is  his  own  testimony  given  in  court 
upon  the  hearing  of  the  motion  for  new  tri- 
al. This  testimony  we  are  not  at  liberty  to 
consider,  nor  should  the  trial  court  have 
considered  it,  because  under  the  rule  now 
prevailing  in  this  state  the  testimony  of  a 
juror  tending  to  impeach  his  verdict  can- 
not be  received,  and  it  seems  to  make  no 
diJQference  in  that  regard  whether  the  al- 
leged misconduct  took  place  in  or  out  of 
the  jury  room." 

In  Herring  v.  Wabash  R.  Co.  80  Mo.  App. 
662,  668,  the  court  said:  "It  is  next  insisted 
that  the  court  erred  in  refusing  to  permit 
defendant  to  show  by  one  of  the  jurors  that, 
during  a  recess  in  the  trial,  he  and  another 
juror  went  to  the  place  of  the  accident  and 
viewed  the  scene,  to  inform  themselves  upon 
the  issues  on  trial.  While,  if  true,  such 
conduct  on  the  part  of  the  jurors  was  im- 
proper, there  was  no  error  in  excluding 
proof  thereof  by  the  testimony  of  one  of  the 
jurors.  The  rule  in  this  state  is  that  no 
juror  will  be  permitted  to  impeach  his  ver- 
dict, either  directly  by  his  affidavit  or  evi- 
dence, or  indirectly  by  the  affidavits  of 
others  as  to  statements  made  to  them  by 
the  juror  after  the  verdict  was  rendered." 

In  Clum  V.  Smith,  5  Hill,  560,  where 
it  was  alleged  that  the  foreman  of  the  jury 
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separated  from  his  fellowd  after  the 
had  been  submitted  and  the  jury  had  gone 
to  their  room,  in  order  to  learn  from  per- 
sons not  of  the  jury  the  amount  of  dam- 
ages which  ought  to  be  found  in  order  to 
carry  costs,  obtained  the  information  that 
$50  was  sufficient,  which  he  communicated 
to  the  jury  upon  his  return,  whereupon  a 
verdict  for  that  amount  was  rendered  for 
the  plaintiff,  the  court  said:  "These  facts 
are  established  by  the  affidavits  of  three 
jurors.  The  only  other  affidavit,  that  of  the 
assistant  clerk,  comes  short  of  making  out 
any  irregularity  in  the  conduct  of  the  fore- 
man, unless  we  receive  as  evidence  the  dec- 
larations of  the  latter  made  subsequent  to* 
the  time  of  the  alleged  transaction.  This 
we  cannot  do.  ...  It  therefore  be- 
comes unnecessary  to  inquire  whether  the 
misconduct  imputed  to  the  foreman  forms  a 
ground  for  setting  the  verdict  aside;  for  it 
seems  to  be  settled  that  jurors  are  not  com- 
petent witnesses  in  support  of  such  a  motion 
as  the  present.  That  the  affidavits  of  jurors 
are  not  receivable  to  impeach  their  verdict 
was  admitted  on  the  argument;  but  it  was 
said  the  rule  meant  impeachment  for  mis- 
take or  error  in  respect  to  the  merits,  not 
for  irregularity  or  misconduct.  It  seems, 
however,  to  cover  both  grounds.  The  case  of 
Jackson  v.  Williamson,  2  T.  R.  281,  is  a 
strong  one  upon  the  question  of  mistake, 
while  Vaise  v.  Delaval,  1  T.  R.  11;  Owen  v. 
Warburton,  4  Bos.  &  P.  N.  R,  326,  and  Dana 
V.  Tucker,  4  Johns.  487,  are  all  in  point, 
that  jurors  cannot  be  heard  as  to  their 
own  misconduct  or  that  of  their  fellows." 
The  court  then  quotes  the  remarks  of  Mans- 
field, Ch.  J.,  in  Owen  v.  Warburton,  which 
we  have  quoted  supra,  and  says:  "Taking 
this  to  be  the  principle,  it  is  equally  applic- 
able to  all  sorts  of  misconduct."  See  also 
Williams  v.  Montgomery,  60  N.  Y.  648. 

In  Deacon  v.  Shreve,  22  N.  J.  L.  176, 
182,  the  court  said:  "The  principle  is  now 
well  settled  that  generally  the  affidavits  of 
jurors  shall  not  be  received  as  to  what  took 
place  in  the  jury  room,  or  elsewhere,  to 
show  misbehavior,  or  on  the  delivery  of  the 
verdict  to  show  mistake,  for  the  purpose  of 
correcting  or  destroying  the  verdict,  though 
it  seems  their  affidavits  are  admissible  for 
the  purpose  of  exculpation.  The  rule  stands 
on  the  ground  of  public  policy;  courts  being 
unwilling  to  permit  a  dissatisfied  juror  by 
such  means  to  destroy  a  verdict  to  which  he 
had  given  a  public  assent." 

In  Downer  v.  Baxter,  30  Vt.  467,  after 
the  case  had  been  given  to  the  jury,  the  of- 
ficer in  charge  allowed  the  jury  to  separate, 
and  they  went  to  their  respective  boarding 
houses  for  dinner,  returning  thence  to  the 
jury  room  and  resuming  the  consideration 
j  of  the  case.    The  affidavits  of  all  the  jurort 
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were  read,  stating  that  after  they  were  im- 
paneled to  try  the  cause,  they  had  no  con- 
versation with  anyone  touching  it,  except 
among  themselves.  The  court  (page  475) 
said:  "An  objection  \ras  taken  to  the  com- 
petency of  the  aflldavits  of  the  jurors,  and 
their  admissibility  raises  a  legal  question 
which  we  are  called  upon  to  decide.  We 
think  the  true  rule  is  that  the  affidavits  of 
jurors  may  be  read  to  exculpate  themselves 
and  sustain  their  verdict,  but  not  to  im- 
peach it.  In  this  case  they  were  offered  to 
show  that  the  jurors  had  no  conversation 
with  others,  nor  heard  any  in  relation  to 
the  cause." 

In  Siemsen  v.  Oakland  S.  L.  &  H.  Electric 
R.  Co.  134  Cal.  494,  497,  66  Pac.  672,  673, 
where  an  unauthorized  view  was  alleged,  the 
court  said:  "However  the  rule  may  be  in 
other  states,  it  is  settled  in  this  beyond 
controversy  that  a  juror  may  impeach  his 
own  verdict  upon  no  other  ground  than  that 
designated  by  the  Code  [citing  cases].  It  is 
sought  by  respondent,  upon  this  motion,  to 
make  a  distinction  between  the  misconduct 
of  a  juror  before  retiring,  and  the  miscon- 
duct of  a  juror  during  retirement;  but  to 
this  it  may  be  said,  in  the  language  of 
Boyce  v.  California  Stage  Co.  25  Cal.  463: 
'In  conclusion,  upon  this  branch  of  the  case 
we  may  add  that  a  line  of  judicial  decisions 
which  struggles  to  multiply  exceptions  to  a 
plain  and  simple  rule  founded  on  consid- 
erations of  the  wisest  policy  is  not  to  be 
favored;  on  the  contrary,  the  struggle 
should  be  to  bring  every  case  within  the 
rule,  lest  the  rule  itself  become  «hadowy, 
and  in  time  wholly  disappear  in  a  multi- 
tude of  exceptions.' "  See  also  Pickens  v. 
Coal  River  Boom  &  Timber  Co.  68  W.  Va. 
10,  50  S.  E.  872,  6  A.  &  E.  Ann.  Cas.  285, 
29  Cyc.  Law  &  Proc.  pp.  982,  983,  and  cases 
cited;  Thompson  &  M.  Juries,  §  440,  and 
cases  cited. 

In  some  states  affidavits  of  jurors  as  to 
their  own  misconduct  outside  the  jury  room 
during  the  trial  are  admitted  to  impeach 
their  verdict.  Pierce  v.  Brennan,  83  Minn. 
422,  88  N.  W.  417 ;  Peppercorn  v.  Black  Riv- 
er Falls,  89  Wis.  38,  46  Am.  St.  Rep.  838, 
61  N.  W.  79;  Roller  v.  Bachman,  5  Lea, 
J  53.  In  Iowa  it  has  been  held  that  affidavits 
of  jurors  may  be  received,  for  the  purpose 
of  avoiding  a  verdict,  to  show  any  matter 
occurring  during  the  trial  or  in  the  jury 
room,  which  does  not  essentiallv  inhere  in 
the  verdict  itself.  Wright  v.  Illinois  &  M. 
Teleg.  Co.  20  Iowa,  195.  This  was  a  case  of 
misconduct  in  the  jury  room.  This  rule 
has  been  followed  in  Kansas.  Perry  v. 
Bailey,  12  Kan.  539.  We  are  not,  however, 
convinced  by  the  reasoning  of  these  cases. 
We  are  of  the  opinion  that  the  affidavits  of 
jurors  as  to  their  own  misconduct  in  or  out 
of  the  jury  room  during  the  trial  are  inad- 
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missible  to  impeach  their  verdict.  The  ob- 
jection on  the  ground  of  public  policy  is 
just  as  strong  in  the  one  case  as  in  the 
other.  The  affidavit  of  the  juror  in  this 
case  was  inadmissible  as  to  his  own  mis- 
conduct in  taking  an  unauthorized  view, 
to  impeach  the  verdict,  and  therefore  can- 
not be  considered.  An  affidavit  to  the  dec- 
laration of  a  juror  impeaching  the  verdict, 
besides  contravening  the  same  rule  of  poli- 
cy, is  condemned  by  the  ordinary  rule  ol 
evidence,  excluding   hearsay   testimony. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  Superior 
Court,  with  direction  to  enter  judgment  up- 
on the  verdict. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

JAMES  WILKES,  Plff.  in  Err., 

V. 

H.  H.  BIERNE  et  al. 

(—  W.  Va.  — ,  69  8.  E.  366.) 

Damages  —  liquidated  —  contract     for 
support. 

In  a  contract  to  support  and  maintain 
one  for  the  remainder  of  his  life,  fixing 
a  sum  to  be  paid  in  case  of  breach  and  de- 
nominating it  a  "penal  sum,''  the  amount 
cannot  be  construed  to  be  liquidated  dam- 
ages, when  there  is  nothing  in  the  nature 
of  the  case  and  the  tenor  of  the  agreement 
indicating  that  the  parties  themselves  fairly 
estimated  and  adjusted  the  damages  at 
the  time  of  making  the  contract. 

(October  25,  1910.) 
Headnote  by  Robinson,  President. 


Note.  —  Amount  stipulated  to  he  paTd" 
in  case  of  breach  of  contract  for  .si/p- 
port  as  a  penalty  or  liquidated  datn- 
ages. 

There  are,  of  course,  many  cases  upon 
the  general  question  whether  the  amount 
stipulated  to  be  paid  in  case  of  the  breach 
of  a  contract  is  to  be  regarded  as  a  penalty 
or  liquidated  damages,  but  an  extended 
search  has  failed  to  disclose  any  case  aside 
from  Wilkes  v.  Bierne  involving  this  ques- 
tion in  a  contract  of  the  character  there 
considered. 

Of  interest  in  this  connection,  although 
not  strictly  in  point,  is  T.evv  v.  Goldsoll, 
—  Tex.  Civ.  App.  — ,  331  S.  W.  420,  where- 
in a  husband,  after  separation  from  his 
wife,  placed  property  of  the  value  of  $10,000 
in  the  hands  of  a  trustee  to  secure  the  pay- 
ment of  a  bond  of  like  amount  in  whic'i 
he  had  stipulated  to  pay  her  such  sum  at 
the  rate  or  $25  per  week,  it  being  further 
provided  that  "the  whole  of  said  principal 
sum  shall  become  due  after  default  of  sixty 
days  in  the  payment  of  any  of  the  weekly 
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ERROR  to  the  Circuit  Court  for  Green- 
brier County  to  review  a  judgment  set- 
ting aside  a  verdict  for  plaintiff  and  award- 
ing a  new  trial  in  a  suit  for  alleged  breach 
of  a  contract  to  support  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  S.  Dice  for  plaintiff  in  er- 
ror. 

Messrs.  Henry  Gilmer  and  J.  A.  Pres- 
ton for  defendants  in  error. 

Robinson^  President,  delivered  the  opin- 
ion of  the  court: 

Wilkes  conveyed  land  and  transferred 
property  to  Bierne  in  consideration  of  a 
comfortable  uume  and  maintenance  during 
life.  The  arrangement  was  evidenced  by  a 
written  contract,  in  which  H.  H.  and 
Blanche  T.  Bierne  bound  themselves  to  fur- 
nish the  home  and  maintenance,  and  do 
other  things,  for  the  consideration  stated. 
Then  the  contract  contained  this  clause: 
"The  said  H.  H.  Bierne  &  Blanche  T.  Bierne 
obligate  themselves,  jointly  and  severally, 
to  the  said  James  Wilkes  in  the  penal  sum 
of  one  thousand  (1,000)  dollars,  yet  to  be 
paid  only  on  the  condition  of  their  failure 


to  comply  with  their  part  of  tuis  ajjreeraent.'* 
For  more  than  thirteen  years  the  Biernea 
supported  and  maintained  Wilkes  and 
furnished  him  that  which  they  had  agreed. 
Then,  it  is  claimed  by  Wilkes,  he  was  driv- 
en from  the  home,  and  the  contract  to 
maintain  and  support  him  was  not  further 
kept.  In  a  suit  for  damages  by  the  alleged 
breach,  the  jury  gave  Wilkes  a  verdict  for 
$1,000.  The  court  set  aside  the  verdict  and 
awarded  a  new  trial.  The  writ  of  error 
brings  up  tor  review  the  action  of  the  court 
in  this  particular. 

The  plaintiff  insists  that  the  verdict  in 
his  favor  is  fully  justified  by  law  and  the 
evidence,  and  that  he  is  entitled  to  judg- 
ment thereon.  He  argues  that  the  court 
could  not  disturb  the  verdict,  since  it  rest- 
ed upon  conflicting  testimony  of  witnesses 
whose  credibility  the  jury  were  entitled  to 
judge.  The  court  in  its  order  recited  a 
reason  for  its  action  in  disturbing  the  ver- 
dict, and  this  argument  is  applicable  to 
the  reason  stated.  But  on  the  other  hand, 
by  tltc  defendants  we  are  pointed  to  that 
which  they-  allege  to  be  an  error  in  the 
trial  as  to  law.    If  this  point  is  well  taken. 


payments  .  .  .  required  to  be  made 
under  .  •  •  the  contract."  Default  was 
i^ficle  within  the  terms  of  the  bond,  after 
$1,950  hod  been  paid  as  agreed,  and  upon 
suit  being  brought  to  recover  the  remain- 
ing ^8,050  the  contention  was  made  that 
"the  amount  called  for  in  the  bond  evi- 
dences a  penalty,  and  not  liquidated  dam- 
ages," and  therefore  could  not  be  recov- 
ered. The  court  said  that  the  bond  itself 
was  not  clear  on  the  question,  and  that  its 
construction  depended  upon  the  intention 
of  the  parties  to  it,  in  the  light  of  the  facta 
and  circumstances  surrounding  them  at  the 
time  of  its  execution,  and  that  after  a  care- 
ful examination  of  the  bond  and  circum- 
stances surrounding  the  parties  at  that 
time,  it  appeared  to  be  the  intention  of  the 
husband  to  give  the  property  in  lieu  of  the 
wife's  claim  for  alimony,  which  she  con- 
templated asserting  through  the  courts  in 
a  proceeding  for  divorce,  and  made  tlie 
amount  liquidated  damages  and  recoverable, 
rather   than   a   penalty   and   unrecoverable. 

The  decision  in  Wilkes  v.  Bierne  seems 
to  be  in  accordance  with  the  well-estab- 
lished principles  governing  the  question. 

In  2  Joyce,  Damages,  §  1297,  it  is  stated: 
"Equity  is  said  to  lie  at  the  foundation  of 
relief  in  the  case  of  forfeitures  and  penal- 
ties, and  no  general  rule  exists  which  will 
govern  in  all  cases  as  to  distinguishing  a 
penalty  from  liquidated  damages.  What 
might  be  determinative  of  the  question  in 
one  case  may  not  be  of  any  aid  in  another, 
and  it  can  only  be  generally  stated  that, 
in  order  to  determine  whether  a  sum  named 
shall  be  considered  as  liquidated  damages 
or  penalty,  courts  must  look  at  the  language 
of  the  contract,  the  intention  of  the  parties 
to  be  gathered  from  all  of  its  provisions^ 
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the  subject  of  the  contract  and  its  surround- 
ings, the  ease  or  difficulty  of  ascertaining 
the  damages  recoverable  for  a  breach,  the 
sum  designated  by  the  parties,  and  from  all 
these  factors  determine  what  view  should 
be  takea  of  the  question  in  good  conscience 
and  equity." 

"No  proposition  of  law  is  attended  with 
more  difficulty,"  said  Deemer,  J.,  in  San- 
ford  V.  First  Nat.  Bank,  94  Iowa,  080,  63 
N.  W.  459,  in  considering  the  items  that 
weigh  with  a  court  in  the  solution  of  the 
question  whether  a  particular  sum  to  be 
paid  in  accordance  with  the  terms  of  a  con- 
tract is  to  be  regarded  as  liquidated  dam- 
ages or  penalty,  "on  account  of  the  appar- 
ent conflict  in  the  authorities,  than  this 
one.  The  rule  in  such  cases  is  easilv  stated, 
but  its  application  is  of  great  difficulty. 
It  is  manifest  that  many  of  the  courts,  in 
construing  such  a  contract,  have  been 
guided  by  their  innate  ideas  of  justice  in 
each  particular  case,  rather  than  by  the 
strict  rules  of  law  to  be  applied  to  the  con- 
tract which  the  parties  have  in  fact  made. 
It  may  be  stated  as  a  general  rule  that,  in 
construing  such  contracts,  the  court  will 
endeavor  to  ascertain  the  intention  of  the 
parties,  and  will  give  the  forfeiture  clause 
such  effect  as  thev  intended  it  should  have. 
The  words  used,  whether  'forfeiture,*  'liqui- 
dated damages,'  or  'penal  sum,'  are  not 
alone  conclusive.  Nor,  indeed,  is  the  lan- 
gua^  of  the  contract  generally.  The  court 
will  look  to  the  nature  of  the  contract,  the 
situation  of  the  parties,  and  to  all  the  sur- 
roundini;  facts  and  circumstances  which 
throw  light  upon  the  intent  of  the  parties, 
for  the  purpose  of  determining  what  mean- 
ing they  placed  upon  the  words  used." 

£•  M.  S. 
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and  error  at  <tlie  trial  was  committed  to  the 
prejudice  of  the  defendants,  it  justifies  the 
setting  aside  of  the  verdict,  regardless  of 
any  reason  given. 

The  case  was  tried  on  the  theory  that  the 
plaintiff  was  entitled  to  recover,  if  any- 
thing, the  full  sum  of  $1,000  mentioned  in 
the  written  contract.  No  other  measure 
of  damages  was  inquired  into.  And  the 
court  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
was  entitled  to  recover  anything  at  all, 
they  should  find  in  his  favor  the  full  sum  of 
$1,000.  Thus  the  amount  which  is  de- 
nominated in  the  contract  a  penal  sum 
was  considered  as  liquidated  damages.  Did 
the  court  err  in  so  viewing  it?  We  must 
answer  in  the  aHTirmative. 

The  parties  call  the  sum  a  penal  one. 
They  do  not  name  it  as  liquidated  damages. 
Nor  do  the  circumstances  and  the  nature 
of  the  case  indicate  that  it  should  be  con* 
fiidered  other  than  as  a  penalty.  Great 
reluctance  is  shown  in  construing  as  liqui- 
dated damages  a  sum  expressly  called  penal. 
1  Sedgw.  Damages,  §  410.  The  language 
in  this  regard  is  not  conclusive,  but  it  in- 
dicates the  intention  of  the  parties.  To 
overthrow  the  intention  thus  expressed, 
there  must  appear  considerations  forcibly 
indicating  a  contrary  one.  We  do  not 
observe  such  considerations  in  this  case. 
That  which  Chief  Justice  Marshall  said, 
in  an  analogous  case,  applies  here:  "In 
general  a  sum  of  money  in  gross  to  be 
paid  for  the  nonperformance  of  an  agree- 
ment is  considered  as  a  penalty.  ...  It 
will  not,  of  course,  be  considered  as  liquidat- 
ed damages.  .  .  •  Much  stronger  is  the 
inference  in  favor  of  its  being  a  penalty, 
when  it  is  expressly  reserved  as  om.  The 
parties  themselves  denominate  it  a  penalty, 
and  it  would  require  very  strong  evidence 
to  authorize  the  court  to  say  that  their 
own  words  do  not  express  their  own  inten- 
tion." Tayloe  v.  Sandiford,  7  Wheat.  13, 
5  L.  ed.  384. 

Besides,  a  just  view  of  the  contract,  and 
the  case  in  which  it  is  involved,  demands 
jin  interpretation  giving  actual  damages  for 
the  breach,  regardless  of  the  use  of  the 
word  "penal."  Is  there  anything  to  in- 
dicate that  the  full  $1,000  wasa  to  be 
forfeited  if  the  breach  did  not  take  place 
until  the  day  before  the  death  of  the 
party  to  be  supported  and  maintained? 
Must  we  say  that  such  unreasonable  com- 
pensation was  intended?  Surely  not,  un- 
less there  are  cogent  reasons  demanding 
such  construction.  And  we  find  none. 
Wilkes  receives  support  for  thirteen  years. 
What  is  there  in  the  contract  or  the 
nature  of  the  case  to  indicate  that  he  sliall 
demand  as  much  now  as  he  could  have 
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I  demanded  if  the  parlies  had  given  him 
'  support  for  only  one  day?  Wilkes  paid  for 
support  for  the  remainder  of  his  life  .  by 
giving  property.  He  gave  a  thing  for  what 
he  considered  an  equal  thing.  Shall  we 
now  construe  the  contract  so  that  he  will 
receive  more  in  one  event  than  he  would 
have  received  in  another?  Nothinsr  in- 
dicates  that  the  parties  so  intended,  and 
it  is  not  just  to  presume  that  they  did.  Con- 
tracts are  not  construed  so  as  to  give 
damages  wholly  disproportionate  to  the 
loss.  "Where  the  agreement  has  been  par- 
tially performed,  it  is  the  policy  of  the 
courts  to  regard  the  damages  as  a  penalty, 
and  allow  the  plaintiff  to  recover  only  such 
damages  as  he  has  actually  sustained."  13 
Cyc.  Law  &  Proc.  p.  104. 

In  sonic  cases,  where,  from  the  nature 
of  the  subject  or  from  peculiar  circum- 
stances, the  damages  are  uncertain,  and  not 
ascertainable  by  any  known  and  safe  rule, 
or  where,  from  the  nature  of  the  case  and 
the  tenor  of  the  agreement,  it  is  apparent 
that  the  damages  have  been  the  subject  of 
actual  fair  estimate  and  adjustment  by  the 
parties  themselves,  the  siun  named  to  be 
paid  for  the  breach  may  be  inferred  to 
have  been  intended  as  liquidated  damages. 
Charleston  Lumber  Co.  v.  Friedman,  64  W. 
Va.  151,  61  S.  E.  815.  But  the  case  be- 
fore us  has  none  of  those  elements  which 
must  demand  that  the  sum  be  construed 
to  be  other  than  what  it  is  denominated 
by  the  parties.  The  damages  for  failure 
to  support  are  ascertainable  by  a  known 
and  reasonably  certain  rule.  Nor  is  it  ap- 
parent that  the  damages  were  the  subject 
of  estimate  between  the  parties.  There 
is  nothing  in  the  case  indicating  that  the 
parties  meant  to  actually  adjust  the  dam- 
ages when  the  contract  was  made,  and  in 
fact  the  tenor  of  £he  agreement  is  that  they 
did  not  adjust  them.  The  case  is  clearly 
not  of  the  character  of  those  in  which  tlie 
sum  to  be  paid  may  be  construed  to  be 
liquidated  damages.  Even  were  it  a  doubt- 
ful case  in  this  particular,  the  doubt  would 
have  to  be  resolved  in  favor  of  a  construc- 
tion that  the  sum  stands  as  a  penalty  for 
the  recovery  of  actual  damages.  1  Sedg^v. 
Damages,  §  408. 

The  sum  stipulated  is  one  collateral  to  the 
object  of  the  contract.  That  object  is  sup- 
port and  maintenance.  Most  evidently 
the  sum  was  inserted  simply  as  security 
for  performance.  There  is  nothing  so  pecu- 
liar in  the  case  as  to  make  us  view  it 
otherwise.  "Where  the  stipulated  sum  is 
wholly  collateral  to  the  object  of  the  con- 
tract, being  evidently  inserted  merely  as 
security  for  performance,  it  will  not  be 
allowed  as  lionidated  damages."  1  Sedgw. 
Damages,  §  410. 
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The  error  in  the  instruction  to  the  jury 
justified  the  action  of  the  court  in  disturb- 
ing the  verdict.  This  conclusion  makes  it 
unnecessary,  indeed  improper,  to  consider 
the  question  of  the  weight  of  evidence.  The 
order  letting  aside  the  verdict  and  award- 
ing a  new  trial  will  be  affirmed. 

WilllamBy  J.,  absent;  counsel  below. 


MICHIGAN   SUPREMS  COURT. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

WILLIAM  DUNNIGAN,  Plff.  in  Err. 

(163  Mich.  340,  128  N.  W.  180.) 

evidence  —  intercepted  letter  —  bus- 
band  and  wife. 

1.  The  use  as  evidence  against  accused 
of  a  letter  written  by  him  to  his  wife,  but 
intercepted  by  the  authorities  before  it 
reached  her  possession,  is  not  prevented  by 
a  statute  prohibiting  either  husband  or  wife 
to  be  examined  as  to  any  communication 
made  by  one  to  the  other. 

Same  —  confession  —  secured  by  triclc 
—  admissibiiity. 

2.  That  a  confession  of  guilt  was  secured 
by  the  authorities  through  the  trick  of  ad- 
mitting a  friend  of  accused  to  his  presence, 
his  offering  to  take  a  letter  from  accused  to 
his  wife,  and  then  intercepting  the  letter, 
which  contained  the  confession,  does  uot 
prevent  its  use  in  evidence  against  him. 

(November  11,  1910.)  i 

IP  RROR  to  the  Circuit  Court  for  Hillsdale 
J  County  to  review  a  judgment  convict- 
ing defendant  of  murder.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  M.  Hall  and  Paul  W. 
Cliase,  for  plaintiff  in  error: 

The  defendant  was  confined  in  the  coun- 
ty jail,  and,  through  tlie  strategy  of  the 
officers  of  the  county,  was  involuntarily 
made  a  witness  against  himself. 

People  V.  McCullough,  81  Mich.  25,  45 
N,  W.  616. 

The  communication  from  defendant  to 
his  wife  was  a  confidential  communication. 

Scott  V.    Com.   04   Ky.   616,  42   Am.   St. 

Note.  —  For  a  discussion  relative  to  con- 
fessions procured  by  artifice  or  fraud,  see 
division  VIJI,  of  the  note  appended  to 
Ammons  v.  State,  18  L.R.A.(N.S.)  768,  in 
which  the  general  question  as  to  when  a 
confession  is  voluntary  is  treated. 

On  admissibility  against  accused  of  docu- 
ments or  articles  taken  from  him,  see  the 
notes  in  69  L.R.A.  465,  and  8  L.R.A.(N.S.) 
762. 

On  admissibility  of  confessions  made  be- 
fore the  ^and  jury,  see  the  note  in  0  L.RA.  • 
(N.S.)    633. 
31  L.R.A.(N.S.) 


Rep.  371,  23  S.  W.  219;  OToole  v.  Ohio 
German  F.  Ins.  Co.  159  Mich.  187,  24 
L.R.A.(N.S.)    802,  123  N.  W.  795. 

^(essrs.  Franz  C.  Kuhn,  Attorney  Gen- 
eral, and  Clayton  A.  Powell,  for  tlie 
People : 

The  letter  was  admissible  in  evidence. 

State  V.  Buffington,  20  Kan.  599,  27 
Am.  Rep.  193;  State  v.  Mathers,  64  Vt- 
101,  16  L.R.A.  208,  33  Am.  St.  Rep.  921, 
23  Atl.  690;  Hammons  v.  State,  73  Ark. 
496,  68  L.R.A.  234,  108  Am.  St.  Rep.  66, 
84  S.  W.  718,  3  A.  &  E.  Ann.  Cas.  912; 
1  Greenl.  £v.  §  254  A;  Com.  v.  Griffin,  110 
Mass.  181;  1  Wharton,  Ev.  §  580;  Price  v. 
State,  18  Ohio  St.  418;  Balbo  v.  People,  80 
N.  Y.  484;  Siebert  v.  People,  143  111.  571, 
32  N.  £.  431;  6  Am.  &  £ng.  Enc  Law,  2d 
ed.  p.  636. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  convicted  of  murdei 
in  the  first  degree,  and  is  now  serving  a 
life  sentence  in  the  state  prison  at  Jack- 
son. 

The  record  discloses  the  fact  that  two 
other  men,  Knox  and  Smith,  were  in  cus- 
tody awaiting  trial,  charged  with  the  same 
homicide,  when  plaintiff  in  error  was  ar- 
rested and  confined  in  jail,  charged  with 
some  petty  offense.  He  had  testified  on 
the  examination  of  Knox  and  Smith  before 
the  justice  and  at  the  trial  in  circuit  court. 
The  testimony  he  had  given  tended  to  in- 
criminate Knox  and  Smith,  and  to  show  his 
own  innocence.  While  plaintiff  in  error 
was  in  jail,  Bibbins,  under  sheriff,  and  Stone, 
deputy  sheriff  of  the  county,  made  an  ar- 
rangement with  one  Wilcox,  an  acquaint- 
ance of  plaintiff  in  error,  to  the  effect  that 
he,  Wilcox,  should,  for  a  consideration,  be 
admitted  to  plaintiff  in  error's  cell  for  the 
ostensible  purpose  of  cutting  plaintiff  in 
error's  hair;  that  Wilcox  should  get  what 
information  he  could  from  plaintiff  in 
error,  and  turn  it  over  to  the  slieriff.  In 
pursuance  of  this  plan,  W^ilcox  was  admit- 
ted to  plaintiff  in  error's  cell,  and  there 
suggested  that,  if  plaintiff  in  error  desired 
to  communicate  with  his  wife,  he,  Wilcox, 
would  convey  a  letter  to  her.  Acting  up- 
on this  suggestion,  and  relying  upon  the 
good  faith  of  Wilcox,  plaintiff  in  error 
wrote  and  delivered  to  him  a  letter  ad- 
dressed to  Nora,  his  wife,  wliich  W'ilcnx 
immediately  turned  over  to  the  sheriff. 
Plaintiff  in  error  was  then  indicted  for 
murder,  and,  upon  his  trial,  the  letter  was 
offered  and   received  in  evidence,  and  was 

as  follows: 

r 

Dear  Nora: 

I  want  to  tell  you  something.     If  they 


1910. 


PEOPLE  V.  DUNNIGAN. 


041 


ask  you  any  questions,  tell  them  that  I 
got  home  at  12  o'clock;  and  if  they  ask  you 
if  I  had  a  watch  that  night,  tell  them  no, 
or  no  ring,  if  they  should  ask  you,  for  I 
have  told  them  that  Walter  Knox  got  the 
watch  and  ring,  for  I  had  to  do  it  in  order 
to  clear  myself,  and  I  guess  I  can  if  you 
will  help  a  little.  It  will  mean  five  years 
for  Walter  Knox  and  life  for  Smith,  and  I 
don't  know  how  much  for  myself.  Now, 
don't  forget  to  stick  to  what  I  have  told 
you,  will  you,  for  it  will  help  me  a  lot. 
Now,  do  as  I  have  told  you. 

From  Will. 

Objection  was  made  to  the  admission  of 
the  letter,  upon  the  ground  that  it  was  a 
privileged  communication  between  husband 
and  wife,  and  also  because  it  had  been  pro- 
cured from  plaintiff  in  error  by  artifice  and 
fraud.  The  sole  assignment  of  error  is  that 
the  trial  judge  erred  in  admitting  the  let- 
ter. 

It  is  urged  on  behalf  of  plaintiff  in  er- 
ror, and  an  examination  of  the  record  leads 
us  to  believe,  that  the  letter  was  the  prin- 
cipal, if  not  the  only,  tangible  evidence 
against  the  accused.  The  importance  of  the 
ruling  is  therefore  apparent.  Wo  will  first 
consider  the  question  of  privilege.  There 
can  be  no  doubt  that  plaintiff  in  error  in- 
tended the  communication  to  be  for  his 
wife  only.  It  passed  out  of  his  control,  and 
never  reached  hers.  Is  its  admission  as  ev- 
idence forbidden  by  the  statute?  That  por- 
tion under  consideration  provides:  "Nor 
shall  either,  during  the  marriage,  or  after- 
wards, without  the  consent  of  both,  be  ex- 
amined as  to  any  communication  made  by 
one  to  the  other  during  the  marriage. 
.  •  •"  Comp.  Laws  1897,  §  10,213.  The 
identical  question  here  presented  was  care- 
fully considered  in  the  late  case  of  OToolc 
V.  Ohio  German  F.  Ins.  Co.  169  Mich.  187, 
24  L.R.A.(N.S.)  802,  123  N.  W.  795,  where 
the  authorities  are  cited  and '  considered. 
In  that  case  we  said:  "And  so  it  has  been 
held,  and  we  think  correctly,  that  where 
the  communication,  oral  or  written,  has, 
without  collusion  or  voluntary  disclosure, 
escaped  the  custody  and  control  of  the  par- 
ties communicating,  or  the  custody  or  con- 
trol of  their  agents  or  representatives,  it 
is  not  privileged."  Regarding  the  letter  in 
question  as  a  confession  of  guilt,  was  it 
admissible?  It  is  urged  on  behalf  of  plain- 
tiff in  error  that  it  was  not,  and  the  case 
of  People  V.  McCullough,  81  Mich.  25,  45 
N.  W.  515,  is  cited.  It  must  be  admitted 
that  certain  language  is  found  in  that  opin- 
ion which  affords  a  basis  for  plaintiff  in 
31  L.R.A.(N.S.) 


error's  claim.  There,  in  discussing  confes- 
sions generally,  this  court  said:  "Bu#  they 
must  be  voluntary,  and  without  any  infiu- 
ence  being  exerted  by  the  ofiicer,  either  of 
threats,  promise,  artifice,  or  duress."  This 
declaration  is  broader  than  was  required  for 
the  determination  of  the  case  there  under 
consideration,  and  we  think,  taken  baldly 
and  without  explanation  or  qualification, 
it  does  not  accurately  state  the  law.  From 
a  review  of  all  the  authorities,  it  would 
appear  that  the  true  reason  for  the  rule 
for  the  exclusion  of  involuntary  confes- 
sions— i.  e.,  those  obtained  by  improper  ' 
threats  or  promises — ^is  that,  because  of 
such  threats  or  promises,  the  accused  is  led 
to  believe  that  it  is  for  his  interest  to  make 
the  confession,  regardless  of  its  truth  or 
falsity.  People  v.  Wolcott,  61  Mich.  615, 
17  N.  W.  78;  Wigmore,  Ev.  §§  821,  822,  and 
cases  cited  in  note.  The  use  of  artifice, 
trickery,  or  fraud  in  inducing  a  confession 
will  not  alone  render  such  confession  inad- 
thissible  as  evidence.  If  the  artifice  used 
involved  a  promise  tending  to  induce  a 
false  confession,  it  would  operate  to  exclude, 
not  because  of  the  trick,  but  because,  by 
use  of  the  trick  or  artifice,  an  untrue  con- 
fession had  been  secured.  Wigmore,  Ev. 
§  841,  and  cases  cited;  12  Cyc.  Law  &  Proc 
p.  476,  and  cases  cited. 

Applying  these  principles  to  the  case  un- 
der consideration,  it  is  apparent  that  the 
promise  of  Wilcox  to  carry  a  letter  from 
plaintiff  in  error  to  his  wife  could  in  no 
manner  have  operated  upon  plaintiff  in  er- 
ror's mind  to  induce  him  to  falsely  admit 
his  guilt.  The  record  discloses  the  fact 
that  the  letter  was  written  by  plaintiff  in 
error  himself,  and  it  does  not  appear  that 
its  contents  were  suggested  by  Wilcox  or 
any  other  person.  While  we  feel  con- 
strained to  hold  that  the  learned  circuit 
judge  did  not  err  in  admitting  the  docu- 
ment, we  do  not  wish  to  be  understood  as 
setting  the  seal  of  our  approval  upon  the 
methods  used  in  securing  it.  Those  meth- 
ods were  distinctly  reprehensible.  The 
presumption  of  innocence  surrounds  all  per- 
sons charged  with  the  commission  of  crime, 
and  it  is  the  duty  of  those  charged  with 
the  custody  and  prosecution  of  such  per- 
sons to  treat  them  with  fairness  in  order 
that  the  innocent  may  thereby  be  protected, 
and  the  guilty  convicted  and  punished. 
When  such  a  course  is  followed,  the  dig- 
nity of  the  law  is  upheld  and  its  admin- 
istration is,  as  it  should  be,  above  criti- 
cism. 

The  conviction  must  be  affirmed. 
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ADOLPH  ARONS  et  al. 

V. 

SAMUEL   CUMMINGS. 
(—  Me.  — ,  78  Atl.  98.) 

Sale  —  premature  delivery  —  liability. 

1.  Delivery  to  a  carrier  on  the  Ist  of 
August,  for  transportation  to  a  destination 
only  three  or  four  days  away,  of  goods 
bought  for  delivery  on  or  about  the  Ist  of 
September,  is  not,  where  the  buyer  refuses 
to  accept  them,  such  a  delivery  to  liim  as 
will  sustain  an  action  for  goods  sold  and 
delivered. 

Same  —  refusal  —  Jnstiflcntion. 

2.  A  purchaser  of  goods  to  be  delivered  on 
or  about  the  1st  of  September  is  justified 
in  refusing  them  if  delivery  is  tendered  on 
or  about  the  1st  of  August. 

(June  30,  1910.) 


REPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  re- 
cover the  value  of  goods  alleged  to  have 
been  sold  and  delivered  to  defendant.  Judg- 
ment for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  L.  Fletcher,  for  plaintiffs: 

Delivery  "on  or  about  September  1st'*  was 
complied  with  by  delivery  to  the  carrier 
on  August  1st. 

Hawes  v.  Lawrence,  4  N.  Y.  345;  Purin- 
ton  V.  Sedgley,  4  Me.  283;  Cutts  v.  King, 
5  Me.  482. 

Where  a  delivery  is  made  to  a  carrier, 
as  provided  in  the  contract,  the  carrier  is 
the  agent  of  the  buyer,  and  delivery  to  the 
carrier  affects  a  transfer  of  the  title,  and 
is  sulHcient  to  enable  the  seller  to  maintain 
an  action  for  goods  sold  and  delivered. 

Dr.  A.  P.  Sawyer  Medicine  Co.  v.  John- 
son, 178  Mass.  374,  59  N.  E.  1022;  Cox  v. 


Note.  —  Effect  of  premature  delivery  hy 
seller  to  pass  title  to  purchaser. 

Where,  by  express  agreement  or  implica- 
tion, it  is  the  duty  of  the  seller  of  person- 
alty to  make  delivery  thereof,  the  time  of 
delivery,  if  agreed  upon,  is  of  the  essence  of 
the  contract;  and  unless  waived  by  the 
purchaser,  delivery  at  such  time  is  a  con- 
dition precedent  to  the  passing  of  title; 
hence,  delivery  at  a  date  prior  to  the  time 
agreed  upon  is  not  sufficient  to  pass  title 
to  the  purchaser,  and  render  him  liable  for 
the  purchase  price,  unless  he  accepts  the 
property,  or  otherwise  waives  the  objection. 
Filley  v.  Pope,  115  U.  S.  213,  29  L.  ed.  372, 
6  Sup.  Ct.  Rep.  19;  Maddox  v.  Wagner,  111 
Ga.  146,  36  S.  E.  609;  Tascott  v.  Rosenthal, 
10  111.  App.  639;  Sweet  v.  Scherber,  38  111. 
App.  578;  George  v.  Dean,  17  Mo.  App.  332; 
Estill  V.  Weaver,  19  Tex.  543;  Jacksboro 
Stone  Co.  v.  Fairbanks  Co.  48  Tex.  Civ.  App. 
639,  107  S.  W.  567;  Bowes  v.  Shahd,  L.  R. 
2  App.  Cas.  455. 

In  Tascott  v.  Rosenthal,  10  111.  App.  639, 
the  court  said  that  time  is  of  the  essence 
of  a  contract  or  order  for  the  purchase  of 
goods  not  to  be  shipped  before  a  certain 
time,  and  performance  by  the  seller  accord- 
ing to  its  terms,  unless  waived  by  the  buy- 
er, is  a  condition  precedent  to  his  liability 
for  the  purchase  price,  and  the  seller  can 
no  more  claim  performance  b^  a  tender  of 
the  goods  before  the  time  stipulated  than 
by  tendering  them  after  that  time. 

W'hile  the  exact  point  under  consideration 
was  not  involved  in  Filley  v.  Pope,  115 
U.  8.  213,  29  L.  ed.  372,  6  Sup.  Ct.  Rep.  19, 
the  rule  was  asserted  that  the  agreement  for 
the  purchase  of  property  to  be  shipped 
from  a  certain  port  was  to  be  regarded  as  a 
warranty  or  condition  precedent  to  liability, 
and  if  the  property  is  shipped  from  some 
other  port  the  purchaser  may  refuse  to 
accept  it. 

The  seller  of  goods  not  to  be  shipped  to 
the  buyer  until  notified  by  him  has  no  right 
31  L.R.A.(N.S.) 


to  make  shipment  until  he  receives  notice 
from  the  buyer.  The  fact  that  the  buyer  is 
bound,  within  a  reasonable  time  to  give 
directions  to  ship,  does  not  give  the  seller 
the  right  to  ship  until  notice,  although  the 
failure  of  the  buyer  within  a  reasonable 
time  to  give  such  notice  may  give  the  seller 
a  right  of  action  against  him  for  breach  of 
contract.  Maddox  v.  Wagner,  111  Ga.  146, 
36  S.  E.  609. 

So,  where  the  express  condition  of  an  or- 
der for  merchandise  was  that  the  goods  were 
not  to  be  shipped  before  a  certain  date,  time 
is  of  the  essence  of  the  contract,  and  the 
seller  cannot  make  delivery  by  shipping 
prior  to  the  date  set.  Tascott  v.  Rosenthal, 
10  111.  App.  639. 

And  the  seller  of  cotton  who  delivers  the 
same  to  a  warehouse  for  the  buyer  prior  to 
the  date  agreed  upon  for  delivery  at  such 
warehouse  assumes  the  risk  of  the  loss  of 
the  cotton  prior  to  the  latter  date.  Estill 
V.  Weaver,  19  Tex.  543. 

And  a  purchaser  of  personalty  under  ex- 
ecutory contract  is  not  liable  for  the  pur- 
chase price,  where,  by  the  contract,  the  prop- 
erty was  to  be  tendered  at  such  time  as  he 
might  order,  where  delivery  was  made  im- 
mediately contrary  to  such  stipulation,  he 
refusing  for  this  reason  to  accept  the  prop- 
erty. Jacksboro  Stone  Co.  v.  Fairbanks  Co. 
48  Tex.  Civ.  App.  639,  107  N.  W.  567. 

And  where  merchandise  purchased  upon 
executory  agreement  was  to  be  delivered  by 
the  seller  on  board  ship  in  certain  months, 
the  purchaser  is  under  no  obligation  to  ac- 
cept the  property,  where  a  portion  of  it  was 
delivered  prior  to  the  time  specified.  Bowes 
V.  Shand,  L.  R.  2  App.  Cas.  455. 

The  seller  of  a  carload  of  hogs  to  be  de- 
livered at  a  certain  time  unless  the  hoes 
became  diseased,  when  the  delivery  might 
be  made  at  an  earlier  period,  can  hasten  the 
date  of  delivery  only  in  case  of  disease 
among  the  hogs.  George  v.  Dean,  17  Ma 
App.  332. 

But  where  a  sale  of  goods  is  on  oondi- 
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Andersen,  104  ^laas.  130,  80  N.  E.  230; 
Vrigton  V.  Bowley,  130  Mass.  252;  Wheel- 
house  V.  Pa.rr,  141  Mass.  593,  0  N.  E.  787; 
Mitchell  V.  Baker,  208  Pa.  377,  67  Atl. 
760;  Kesslcr  v.  Smith,  42  Minn.  494,  44 
N.  W.  794;  Bank  of  Litchfield  v.  Elliott,  83 
Minn.  469,  86  N.  W.  454;  Engeldinger  v. 
Stevens,  132  Wis.  423,  132  N.  W.  607; 
United  States  v.  Andrews,  207  U.  S.  229, 
52  L.  ed.  185,  28  Sup.  Ct.  Rep.  100;  Wil- 
liston,  Sales  §  278;  24  Am.  &  Eug.  Euc. 
Law,  2d  ed.  p,  1071. 

While  our  own  court  has  virtually  held 
the  same. 

White  V.  Harvey,  86  Me.  212,  27  Atl. 
106;  State  v.  Intoxicating  Liquors,  98  Me. 
464,  57  Atl.  798;  Lombaxd  Water- Wheel 
Governor  Co.  v.  Great  Northern  Paper  Co. 
101  Me.  114,  6  L.R.A.(N.S.)  180,  03  Atl. 
655. 

Messrs.  B.  W.  Blancliard  and  W.  P. 
Thompson,  for  defendant: 

PlaintilTs  cannot  maintain  their  action, 
because  the  evidence  negatives  any  delivery 
and  acceptance. 

Greenleaf  v.  Hamilton,  04  Me.  118,  46 
Atl.  798. 

The  delivery  was  not  according  to  con- 
tract. 

Rhoades  y.  Cotton,  90  Me.  453,  38  Atl. 
367;  Bowes  v.  Shand,  L.  R.  2  App.  Cas. 
455;  Williston,  Sales,  pp.  234,  235. 

Whitehoiise,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  assumpsit  on  an  ac- 
count annexed  to  recover  the  sum  of  $413, 
for  clothing  alleged  to  have  been  sold  and 
delivered  by  the  plaintiflfs,  who  were  do- 
ing business  in  New  York,  to  the  defend- 
ant, who  was  doing  business  in  Bangor, 
Maine.  After  the  evidence  had  been  intro- 
duced, the  writ  was  amended  by  the  inser- 
tion of  two  additional  counts,  one  for  goods 
bargained  and  sold,  and  one  for  a  breach 
of  contract  for  nonacceptance.     The  case  is 


reported  for  the  decision  of  the  law  court. 

On  tlie  4th  day  of  May,  1908,  the  defend- 
ant gave  a  written  order  to  the  phiintiffs' 
agent  for  a  quantity  of  winter  clothing  of 
the  value  above  stated,  to  be  delivered  *'on 
or  about  September  1st,  1908,"  and  shipped 
by  the  Maine  Steamship  Company  to  Port- 
land, thence  by  the  Maine  Central  Railroad 
to  Bangor.  The  goods  sued  for  were  de- 
livered to  the  Maine  Steamship  Company 
for  shipment  to  Portland  August  1,  1908. 
They  arrived  in  Bangor  August  4,  1908, 
and  were  burned  August  17,  1908,  in  a 
freight  shed  of  the  Maine  Central  Railroad 
Company.  By  the  terms  of  the  sale,  the 
goods  were  to  be  paid  for  within  sixty  days 
from  September  Ist,  and  if  paid  for  in  ten 
days  from  that  date,  a  discount  of  7  per 
cent  was  to  be  allowed. 

On  the  31  st  day  of  July,  1908,  the  defend- 
ant received  notice  by  letter  from  the  plain- 
tiiTs  that  the  goods  would  be  shipped  the 
next  day.  The  defendant  promptly  replied 
under  the  same  date,  saying,  "We  cannot 
keep  the  goods  now,  aa  we  told  you  not  to 
send  them  before  September  25th.  Please 
advise  us  what  to  do  about  it."  To  this 
note  the  plaintiff's  replied  under  date  of 
August  4th,  saying:  "We  have  looked  over 
your  copy  of  order,  and  the  instructions 
call  for  September  1st  delivery,  and  you 
will  notice  that  the  bill  is  dated  September 
1st;  you  therefore  have  no  kick  coming. 
Hoping  this  will  be  satisfactory  to  you,  we 
remain,"  etc.  August  19,  1908,  the  defend- 
ant notified  the  plaintifTs  by  letter  that  the 
goods  had  been  burned  in  the  Maine  Central 
freight  shed  and  suggested  that  the  plain- 
tiffs put  in  their  claim  at  once.  To  this 
the  plaintiffs  replied  under  date  of  August 
24th,  saying:  "We  are  sorry  that  we  can- 
not make  any  claim  against  the  Maine 
Steamship  Company  for  the  reason  the 
goods  were  consigned  to  you,  and  we  were 
the  shippers,  and  the  goods  does  not  belong 
to  us  any  more."     Under  date  of  August 


tion  that  the  purchaser  is  to  have  ample  op- 
portunity to  test  them,  and  may  cancel  the 
order  if,  on  such  test,  thev  are  not  found  to 
be  satisfactory,  the  fact  that  the  goods  were 
delivered  prematurely  does  not  prejudice 
the  purchaser,  or  furnish  grounds  for  him 
to  avoid  his  liability  for  the  purchase  price, 
where,  in  an  action  for  the  purchase  price, 
the  jury  are  instructed  that  the  purchaser 
was  under  no  obligation  finally  to  accept 
the  g^ds,  until  he  had  an  opportunity  to 
test  them,  and  found  them  satisfactory. 
Fechteler  v.  Whittemore,  205  Mass.  6,  91 
N.  E.  155. 

A  purchaser,  by  accepting  goods  prema- 
turely delivered,  waives  his  right  to  object 
to  paying  for  them  upon  that  ground.  The 
court  said  that  the  purchaser  ought  to  de- 
cline to  receive  the  p^oods,  and  inform  the 
Roller  to  that  eflect  if  he  wishes  to  save 
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the  objection.     Lee  v.  Bangs,  43  Minn.  23, 
44  N.  W.  671. 

By  shipping  goods  before  the  time  agreed 
upon,  the  seller  commits  a  breach  of  con- 
tract which  is  not  occasioned  by  any  act  or 
omission  on  the*  part  of  the  purchaser.  The 
breach  occurs  at  the  time  of  the  attempted 
premature  delivery;  and  the  fact  that  the 
purchaser,  under  an  erroneous  belief  that 
the  delay  in  the  arrival  of  the  goods  was 
caused  by  failure  to  ship  them  in  time,  com- 
plains that  they  did  not  arrive  in  season, 
and  assigns  that  as  a  reason  for  refusing  to 
accept  them,  does  not  constitute  a  waiver, 
without  reference  to  whether  or  not  the  pur- 
chaser knew  the  facts,  or  whether  he  gave 
that  as  a  reason  for  refusing  to  receive  the 
goods  and  pay  for  them.  Tascott  v.  Rosen- 
thal, 10  111.  App.  639.  A«  G.  S. 
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28,  1008,  the  plaintiflfs  addressed  the  follow- 
ing letter  to  the  defendant,  namely:  "We 
have  received  to-day  a  letter  from  B.  W. 
Blanchard  of  your  city,  and  we  are  very 
nvuch  surprised  that  you  have  given  this 
over  to  an  attorney.  There  is  uo  necessity 
for  that,  as  we  never  expected  to  sue  you 
for  it.  If  you  do  not  want  to  bother  your- 
self regarding  this  shipment,  please  return 
the  bill  of  lading,  and  we  will  make  the 
claim  at  this  point.  Hoping  this  will  meet 
with  your  satisfaction,  we  remain,"  etc. 
The  plaintijQTs  accordingly  presented  their 
claim  against  the  railroad  company,  but 
the  case  is  silent  as  to  the  result. 

The  goods  in  question  were  designed  for 
winter  clothing,  and  the  defendant  express- 
ly stated  to  the  plaintiffs  at  the  time  the 
order  was  given,  on  the  4tli  day  of  May, 
that  he  did  not  wish  to  have  the  goods  de- 
livered until  September  Ist,  for  the  reason 
that  he  then  had  in  stock  in  his  small  store, 
all  of  his  spring  and  summer  goods,  and 
would  have  no  room  for  winter  goods  before 
September  1st. 

It  is  conceded  by  the  plaintiffs  that 
Maine  is  one  of  the  states  in  which  an  ac- 
tion for  goods  sold  and  delivered  cannot  he 
maintained  without  proof  of  an  actual  de- 
livery to  and  acceptance  by  the  purchaser, 
and  that,  for  a  refusal  to  accept  goods  sold 
and  tendered  to  the  purchaser  according  to 
the  contract,  the  remedy  is  an  action  of 
special  assumpsit  for  a  breach  of  the  con- 
tract of  bargain  and  sale.  See  Atwood  v. 
Lucas,  53  Me.  608,  89  Am.  Dec.  713;  Green- 
leaf  V.  Gallagher,  93  Me.  549,  74  Am.  St. 
Rep.  371,  45  Atl.  829;  Greenleai  v.  Hamil- 
ton, 94  Me.  118,  46  Atl.  798.  But  tlie  plain- 
tiffs claim  that  their  case  falls  within  the 
rule  which  is  also  the  settled  law  of  this 
state  a£  well  as  in  Massachusetts,  that 
when  a  delivery  is  made  to  a  common  car- 
rier, according  to  the  stipulation  in  the  con- 
tract, the  carrier  is  thereby  made  the  agent 
of  the  buyer,  and  such  delivery  to  the  car- 
rier implies  an  acceptance,  and  is  prima 
facie  sufficient  to  pass  the  title  and  enable 
the  seller  to  maintain  an  action  for  goods 
sold  and  delivered.  In  support  of  this 
proposition  the  plaintiffs'  counsel  cites 
White  V.  Harvey,  85  Me.  212,  27  Atl.  106; 
Lombard  Water-W^heel  Governor  Co.  v.  Great 
Northern  Paper  Co.  101  Me.  114,  6  L.R.A. 
(N.S.)  180,  63  Atl.  555;  Cox  v.  Andersen, 
194  Mass.  136,  80  N.  E.  236;  Dr.  A.  P. 
Sawyer  Medicine  Co.  v.  Johnson,  178  Mass. 
374,  59  N.  E.  1022;  Wigton  v.  Bowley,  130 
Ma«s.  252. 

But  it  is  equally  well  established,  both 
upon  reason  and  authority,  that  this  pre- 
sumption of  acceptance  arising  from  de- 
livery to  a  carrier  is  only  prima  facie  evi- 
dence, and  that  the  rui«  is  not  applicable 
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when  it  appears  that  the  goods  are  not 
cording  to  the  contract,  or  that  the  seller 
has  failed  to  act  in  conformity  with  the  au- 
thority given  him  by  the  buyer,  respecting 
either  the  method  of  shipment  or  the  time 
and  place  of  delivery.  In  commenting  up- 
on this  rule  in  White  v.  Harvey,  85  Mc^ 
27  Atl.  supra,  Peters,  Ch.  J.,  says:  **TTie 
delivery  at  a  place  agreed  is  for  the  buyer's 
accommodation.  Instead  of  his  taking  the 
goods,  they  are  sent  to  him,  at  his  direc- 
tion. Then  the  seller's  responsibility  ia 
ended,  and  an  acceptance  is  implied.  The 
buyer,  in  effect,  agrees  that  such  delivery 
shall  operate  as  a  complete  transfer  of  the 
property.  The  buyer  is  not,  however,  pre- 
cluded from  the  right  of  inspection  or  exam- 
ination, unless  such  right  has  been  pre- 
viously exercised,  and  of  subsequently  ob- 
jecting that  the  goods  are  not  according  to 
the  contract.  To  that  extent  the  acceptance 
may  be  considered  as  conditional." 

So,  if  the  delivery  or  shipment  is  not 
made  in  accordance  with  the  terms  of  the 
order  or  the  stipulation  in  the  contract  be- 
tween the  parties,  it  is  not  considered  that 
the  delivery  is  made  to  the  buyer's  agent, 
and  the  title  and  risk  remain  in  the  seller. 
24  Am  &  Eng.  Enc.  Law,  pp.  1071-1074, 
and  cases  cited.  In  Soper  v.  Creighton, 
93  Me.  564,  74  Am.  St  Rep.  375,  45  AtL 
840,  the  contract  contemplated  a  prompt 
delivery  to  a  carrier  in  Boston,  of  goods  con- 
signed to  the  defendants  at  Thomaston,  but 
such  delivery  was  never  made,  and  the 
court  said:  "The  defendants  might  well  can- 
cel their  order,  or  which  is  the  same  thing, 
refuse  to  receive  the  goods  not  shipped  for 
a  month  after  they  should  have  been.    .    .    , 

"The  title  to  the  goods  did  not  pass  to 
defendants,  nor  were  the  goods  seasonably 
shipped  ...  so  as  to  enable  plain- 
tiffs to  have  damages."  See  also  Rhoades 
V.  Cotton,  90  Me.  453,  38  Atl.  367. 

So,  with  respect  to  premature  deli%'ery, 
the  title  does  not  pass  unless  such  disregard 
of  the  terms  of  the  order  is  waived  by  ac- 
ceptance. The  buyer  is  not  bound  to  ac- 
cept delivery  before  the  time  specified.  24 
Am.  &  Eng.  Enc.  Law,  p.  1074,  and  cases 
cited.  Tn  Maddox  v.  Wagner,  111  Ga.  146, 
36  S.  E.  600,  the  defendant  in  error  was  not 
authorized  by  the  terms  of  the  order  to 
ship  the  goods  from  New  York  to  Atlanta 
until  he  was  notified  so  to  do  by  the  plain- 
tiffs. **Wlien,  therefore,"  said  the  court, 
by  C.  J.  Lumpkin,  "he  made  the  shipment 
Nxithout  being  so  notified,  he  took  the  risk 
of  acceptance  by  .  .  .  [the  plaintiffs.] 
Certainly  he  had  no  right  to  compel  their 
acquiescence  in  a  shipment  made  in  the 
teeth  of  the  contract,  and  necessarily 
shipped  the  goods  at  his  risk." 

In  the  case  at  bar  it  has  been  seen  thai 
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by  the  terms  of  the  defendant's  order,  the 
goods  were  to  be  shipped  ''on  or  about  Sep- 
tember 1st,  and  the  plaintiffs  do  not  deny 
the  statement  made  by  the  defendant  in  his 
letter  of  July  31  st,  that  he  had  told  the 
plaintiffs  "not  to  send  them  before  Sep- 
tember 25th."  Thus,  assuming  that  the  in- 
definite phrase  "on  or  about,"  employed  in 
the  order,  might  reasonably  admit  of  a  de- 
parture of  several  days  or  a  week  either 
way  from  the  1st  day  of  September,  the 
plaintiffs  well  understood  that  the  defend- 
ant preferred  that  this  variation  should  be 
in  the  direction  of  a  later  instead  of  an 
earlier  date.  Furthermore,  the  language 
of  the  plaintiffs*  reply  of  August  4th,  say- 
ing that  ''the  instructions  call  for  Sep- 
tember 1st  delivery,  that  the  bill  is  dated 
September  1st,"  and  that  "yon  therefore 
have  no  kick  coming,"  clearly  implies  that 
the  plaintiffs  did  not  claim  that,  under  the 
terms  of  the  order,  they  had  the  right  to 
ship  the  goods  before  September  1st.  It 
was  equivalent  to  an  assurance  that  they 
did  not  expect  the  defendant  to  accept  the 
goods  before  September  Ist,  that  they  had 
shipped  them  as  a  matter  of  convenience 
to  themselves  and  at  their  own  risk,  and 
that  the  defendant  was  in  the  same  posi- 
tion that  he  would  have  been  if  the  order 
had  definitely  fixed  the  1st  day  of  Sep- 
tember as  the  time  for  delivery,  and  the 
goods  had  not  been  shipped  until  that  date. 
It  was  a  distinct  waiver  of  any  claim  that 
delivery  to  the  carrier  thirty  days  earlier 
might  be  deemed  a  compliance  with  the 
terms  of  the  order.  And  this  view  is  con- 
firmed by  the  plaintiffs*  letter  of  August 
28th,  in  which  they  frankly  state  that  they 
never  expected  to  sue  tlie  defendant,  and 
by  their  claim  against  the  Maine  Central 
Railroad  to  recover  the  value  of  the  goods. 

It  satisfactorily  appears  from  all  the  evi- 
dence that  the  time  of  delivery  was  mutual- 
ly understood  by  the  parties  to  be  an  es- 
sential element  in  their  contract,  and  the 
conclusion  is  irresistible  that  the  ship- 
ment made  thirty  days  before  the  date 
named  in  the  order  was  manifestly  pre- 
mature and  in  contravention  of  the  terms 
of  the  order,  reasonably  interpreted. 

It  is  therefore  obvious  that  the  plain- 
tiffs' action  cannot  be  maintained  on  the 
original  count  for  goods  sold  and  delivered, 
for  the  reason  that  the  defendant  not  only 
never  received  the  goods  in  fact,  but  ex- 
pressly refused  to  accept  them  at  that 
early  date.  It  is  equally  obvious  that  the 
action  cannot  be  maintained  for  a  breach 
of  contract  for  not  accepting  the  goods, 
because  the  prima  facie  evidence  of  accept- 
ance, arising  from  a  delivery  to  the  car- 
rier, as  the  defendant's  agent,  is  entirely 
overcome  by  the  positive  refusal  of  the  de- 
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fendant,  to  accept  the  goods,  and  the  fact 
that  he  was  justified  in  this  refusal  by  a 
premature  and  unauthorized  shipment 
which  did  not  operate  to  pass  the  title  to 
the  defendant. 

The  certificate  must  therefore  be: 

Judgment  for  defendant. 


OKIiAHOAiA  SUPRGMB  COURT. 

CLINTON  CEMETKRY  ASSOCIATION  et 
al.,  Plffs.  in  Err., 

V. 

BENSON  McATTEE. 

(—  Okla.  — ,  111  Pac.  392.) 

Nuisance  —  cemetery  —  persons  entitled 
to  sue  for  abate;nent. 

1.  Section  966,  Comp.  Laws  (Okla.)  1909 
(Wilson's  Rev.  &  Anno.  Stat.  [Okla.1  1903, 
§  625),  providing,  "It  shall  be  unlawful  for 
any  person,  company,  corporation,  or  as- 
sociation to  establish  and  use  for  burial 
purposes,  any  graveyard  or  cemetery  lo- 
cated less  than  three  fourths  of  1  mile 
from  any  tract  of  land  platted  as  an  addi- 

'  Headnotes  by  Williams,  J. 

Note.  —  Burial  ground  or  cemetery  as 

a  nuisance. 

This  note  is  confined  to  cases  deciding 
whetlier  cemeteries  or  burial  grounds  are 
nuisances,  to  the  exclusion  of  cases  involv- 
ing the  validity  of  legislation  by  which  tlie 
establishment  or  maintenance  or  further  use 
of  cemeteries  has  been  sought  to  be  pro- 
hibited under  the  police  power,  but  not 
expressly  passing  upon  the  matter  of  nui- 
sance. The  latter  class  of  cases  is  covered 
in  the  note  to  Laurel  Hill  Cemetery  v.  San 
Francisco,  27  L.R.A.(N.S.)   260. 

For  undertaker's  establishment  as  a  nui- 
sance, see  the  note  to  Densmore  v.  Evergreen 
Camp,  No.  147,  W.  W.  ante,  608.  And  as  to 
constitutionality  of  restrictions  on  business 
of  undertaking,  see  the  note  in  23  L.R.A. 
(N.S.)  147. 

It  is  agreed  that  a  cemetery  or  a  private 
place  of  burial  is  not  a  nuisance  per  ae. 
Hume  v.  Laurel  Hill  Cemetery,  142  Fed. 
552;  Kingsbury  v.  Flowers,  65  Ala.  470, 
39  Am.  Rep.  14;  Brvan  v.  Birmingham,  154 
Ala.  447,  129  Am.  St.  Rep.  63,  45  So.  922; 
Los  Angeles  County  v.  Hollywood  Cemetery 
Asso.  124  Cal.  344,  71  Am.  St.  Rep.  75,  57 
Pac.  153;  Lake  View  v.  Letz,  44  111.  81; 
Begein  v.  Anderson,  28  Ind.  79;  Payne  v. 
Way  land,  131  Iowa,  650,  109  N.  W.  203; 
Musgrove  v.  Catholic  Church,  10  La.  Ann. 
431  ;  Barnes  v.  Hathorn,  54  Me.  124;  Monk 
V.  Packard,  71  Me.  309,  36  Am.  Rep.  315; 
Nelson  v.  Swedish  Evongelical  Lutheran 
Cemetery  Arso.  Ill  Minn.  149,  —  L.R.A. 
(N.S.)  — ,  126  N.  W.  723,  127  N.  W.  626; 
Braasch  v.  Cemetery  Asso.  69  Neb.  300,  95 
N.  W.  646,  5  A,  &  E.  Ann.  Cas,  132  j  Morton 
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tion  to  any  city  or  town  within  tlio  territory 
of  Oklahoma,  wherein  lots  have  been  sold 
in  good  faith,  prior  to  the  time  that  such 
cemetery  was  located  and  set  apart  to  the 
burial  of  the  dead.  It  shall  also  be  unlaw- 
ful for  any  person,  company,  corporation,  or 
association  to  maintain  and  use  for  burial 
purposes,  any  graveyard  or  cemetery  located 
less  than  three  fourths  of  1  mile  from  any 
tract  of  land  platted  into  blocks  to  be  sold 
for  residence  purposes  within  the  territory 
of  Oklahoma,  wherein  lots  may  have  been 
sold  in  good  faith  prior  to  the  time  that 
such  cemetery  was  located  and  set  apart 
to  the  burial  of  the  dead,"  and  §  907,  Comp. 
Laws  1909  (Wilson's  Rev.  &  Anno.  Stat. 
1903,  §  C2C;  Stat.  Okla.  Terr.  1893,  §  708), 
providing,  ''the  maintaining  of  any  slaugh- 
terhouse, or  location  and  use  of  any  grave- 
yard or  cemetery,  in  violation  of  the  pro- 
visions, of  this  act,  are  declared  to  be  a 
nuisance,  and  any  person  owning  real  es- 
tate within  any  such  addition  to  a  town  or 
city,  or  within  the  lands  platted  and  set 
apart  to  be  sold  for  residence  purposes,  may 
maintain  an  action  in  the  courts  to  abate 
such  nuisance  and  to  enjoin  their  continu- 
ance; and  if  it  appears  that  they  are  being 
carried  on  in  violation  of  this  act,  a  perpetu- 
al injunction  shall  be  granted  against  the 
parties  maintaining  such  nuisance;''  held, 
that  the  latter  section  limits  the  persons 
authorized  to  bring  an  action  under  said 
sections  to  owners  of  real  estate  as  described 


therein,  and  an  action  brought  by  one  who 
is  not  an  owner  of  real  estate  as  provided 
under  said  section,  or  oificer,  as  provided  un- 
der §  968,  Comp.  Laws  (Okla.)  1909  (Wil- 
son's Rev.  &  Anno.  Stat.  [Okla.]  3903, 
§  627;  Okla.  Terr.  Stat.  1893,  §  769), 
must  bring  himself  within  the  provisions  of 
chapter  71,  Comp.  Laws  (Okla.)  1909  (Wil- 
son's Rev.  &  Anno.  Stat.  [Okla.]  1903, 
chap.  56),  entitled  "Nuisances.** 

Same  —  cemetery  as. 

2.  A  court  of  equity  has  undoubted  ju- 
risdiction to  restrain  by  injunction  the  com- 
mission or  continuance  of  a  private  nui- 
sance, but  when  the  thing  complained  of  is 
not  a  nuisance  per  «e,  and  is  not  declared  a 
nuisance  by  a  judgment  at  law,  a  case  of 
pressing  necessity  must  be  shown  before  the 
court  will  interfere  to  prevent  or  restrain  it. 

a.  A  burial  ground  is  not  per  ae  a 
nuisance  to  a  person  living  in  its  im- 
mediate vicinity,  and  when  he  seeks  to 
enjoin  the  further  use  or  the  estab- 
lishment of  a  private  burial  ground  or 
cemetery  near  his  house  it  is  not  suf- 
ficient to  allege  in  general  terms  probable  in- 
jury to  the  health  of  his  family  by  the 
pollution  or  the  air  and  water,  or  other  in- 
juries and  consequences.  He  must  state 
facts  from  which  the  court  can  clearly  see 
that  such  circumstances  will  most  probably 
result. 

(September    13,    1910.) 


v.  St.  Patrick's  Roman  Catholic  Church  Soc. 
60  Misc.  71,  106  N.  Y.  Supp.  1100;  Ellison 
y.  Washington,  68  N.  C.  (6  Jones,  Eq.)  57, 
76  Am.  Dec.  430;  Henry  v.  Perry  Twp. 
48  Ohio  St.  671,  30  N.  E.  1122;  Wygant  v. 
McLauchlan,  39  Or.  429,  54  L.R.A.  636,  87 
Am.  St.  Rep.  673,  64  Pac.  867;  Dunn  v. 
Austin,  77   Tex.  139,  11  S.  W.  1125. 

It  was  said  in  Lake  View  v.  Rose  Hill 
Cemetery,  70  111.  191,  22  Am.  Rep.  71,  that  a 
charter  empowering  a  company  to  acquire 
land  and  establish  thereon  a  cemetery  was 
a  legislative  declaration  that  a  cemetery  is 
not   necessarily   a  nuisance. 

Rut  a  particular  cemetery  may  become  a 
nuisance  by  reason  of  its  location  or  manner 
of  use,  depending  upon  conditions  in  the 
locality.  Laurel  Hill  Cemetery  v.  San 
Francisco,  152  Cal.  464,  27  L.R.A.(N.S.) 
260,  93  Pac.  70,  14  A.  &  E.  Ann.  Cas.  1080 
(case  affirmed  in  216  U.  S.  358,  54  L.  ed. 
515,  30  Sup.  Ct.  Rep.  301)  ;  Begein  v.  An- 
derson, 28  Ind.  79;  Mus<n*ove  v.  Catholic 
Church,  10  La.  Ann.  431;  Nelson  v.  Swedish 
Evangelical  Lutheran  Cemetery  Asso.  Ill 
Minn.  149,  ~  L.R.A.(N.S.)  — ,  126  N.  W. 
723,  127  N.  W.  626;  Ellison  v.  Washington, 
58  N.  C.  (5  Jones,  Eq.)  57,  75  Am.  Dec. 
430;  Dunn  v.  Austin,  77  Tex.  139.  11  S.  W. 
1125;  Sherman  v.  Crawford  (Tex.  Civ. 
App.)    127  S.  W.  1075. 

In  Lake  View  v.  Letz,  44  III.  81,  holding 
that  the  prohibition  in  advance  oit  the  es- 
tablishment of  cemeteries  could  not  be  con- 
sidered as  falling  within  the  power  to  abate 
and  remove  nuisances,  the  court  said  that 
there  are  some  things  which,  in  their  nature, 
are  nuisances,  and  which  the  law  recog- 
81  Ii.R^(N.S.) 


nizes  as  such,  and  that  there  are  others 
which  may  or  may  not  be  so,  their  character 
in  this  respect  depending  upon  circum- 
stances; and  that  therefore  it  is  impossi- 
ble to  hold  that  a  cemetery  anywhere  within 
the  limits  of  a  rural  township  containing 
11  square  milen  must  necessarily  be  a  nui- 
sance. 

Mere  proximity  to  the  premises  of  others 
does  not  render  a  cemetery  a  nuisance, 
either  because  of  their  mental  disquietude 
superinduced  by  fixed  or  recurring  remind- 
ers of  death  (Hume  v.  Laurel  Hill  Ceme- 
tery, 142  Fed.  552;  Bellview  Cemetery  Co.  r. 
McEvers,  —  Ala.  — ,  63  So.  272;  Mus- 
grove  V.  Catholic  Church,  10  La.  Ann.  431; 
Barnes  v.  Hathorn,  64  Mc.  124;  Monk  v. 
Packard,  ^^  Me.  309,  36  Am.  Rep.  315; 
Ellison  T.  Washington,  58  N.  C.  [5  Jones, 
Eq.]  57  ,  76  Am.  Dec.  430;  Woodstock  Bury- 
ing Ground  Asso.  v.  Hager,  68  Vt.  488,  35 
Atl.  431),  or  because  it  causes  a  deprecia- 
tion in  the  value  of  neighboring  property 
(Robert  v.  Les  Cur6  et  Marguilliers,  Rap. 
Jud.  Quebec,  9  0.  S.  439;  Hume  ▼.  Laurel 
Hill  Cemetery,  142  Fed.  652;  New  Orleans 
V.  Church  of  St.  Louis,  11  La.  Ann.  244; 
Barnes  v.  Hathorn,  54  Me.  124;  Monk  t. 
Packard,  71  Me.  309,  36  Am.  Rep.  315; 
Dunn  v.  Austin,  77  Tex.  139,  11  S.  W.  1125; 
Woodstock  B\irving  Ground  Asso.  v.  Hager, 
68  Vt.  488,  35  Atl.  431.  See  also  Palmer  y. 
Hickory  Grove  Cemetery,  infra).  This 
principle  was  invoked,  and  some  of  the 
foregoing  cases  which  support  it  eited,  in 
I^mbcrt  V.  Norfolk,  108  Va.  269,  17  L.R.A, 
(N.S.)  1061,  128  Am.  St.  Rep.  945,  61  S.  & 
i776,  holding  that  loss  through  dimimitioB 
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ERROR  to  the  District  Court  for  Custer 
County  to  review  a  judgment  enjoin- 
ing the  establishment  of  a  cemetery  on  cer- 
tain lands.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Randolph  A  Llndley,  for  plain- 
tiffs in  error: 

The  location  of  the  cemetery  cannot  be 
restrained,  as  the  injury  is  wholly  contem- 
plated, and  is  not  of  a  |K>8itive  and  sub- 
stantial nature. 

3  Am.  &  Eng.  Enc.  Law,  1887  ed.  p.  55; 
Begein  v.  Anderson,  28  Ind.  79;  Kingsbury 
v.  Flowers,  65  Ala.  479,  39  Am.  Rep.  14; 
Ellison  v.  Washington,  58  N.  C.  (5  Jones, 
Eq.)  67|  75  Am.  Dec.  430;  Dunning  v. 
Aurora,  40  111.  481;  Barnes  v.  Hathorn,  54 
Me.  124;  Musgrove  v.  Catholic  Church, 
10  La.  Ann.  431;  New  Orleans  v.  Church 
of  St.  Louis,  11  La.  Ann.  244;  Lake  View 
V.  Letz,  44  111.  81;  Monk  v.  Packard,  71 
Me.  309;  High,  Inj.  2d  ed.  §§  743,  801; 
Greencastle  v.  Hazelett,  23  Ind.  180;  Ad- 
ams V.  Michael,  38  Md.  123,  17  Am.  Rep. 
516;  Dunn  v.  Austin,  77  Tex.  139,  11  S. 
W.  1125;  Upjohn  v.  Board  of  Health,  40 
Mich.  542,  9  N.  W.  845. 

A  cemetery  is  not  a  nuisance  per  ae. 

High,  Inj.  2d  ed.  §  748;  VVaupun  v. 
Moore,  34  Wis.  450,  17  Am.  Rep.  440;   St. 


John  V.  McFarlan,  33  Mich.  72,  20  Am.  Rep. 
671;  Dunn  v.  Austin,  77  Tex.  139,  11  8. 
W.   1125. 

Mere  proximity  to  plaintiff's  land,  and 
the  possibility  that  his  land  will  become 
less  valuable,  is  not  sufficient  for  a  re- 
straining order. 

Jung  V.  Neraz,  71  Tex,  390,  9  S.  W.  344; 
Dunn  V.  Austin,  77  Tex.  159,  US.  W. 
1125*,  Monk  v.  Packard,  71  Me.  309,  36  Am. 
Rep.   315. 

ihe  fact  that  an  act  is  unlawful  is  no 
ground  for  an  injunction. 

Thompson  v.  Tucker,  15  Okla.  486,  83 
Pac.  413,  6  A.  &  E.  Ann.  Cas.  1012;  Golden 
V.  Guthrie,  3  Okla.  128,  41  Pac.  350;  High, 
Inj.  2d  ed.  §  29;  Brown's  Appeal,  66  Pa. 
155;  Hornesby  v.  Burdell,  9  S.  C.  303. 

Burial  places  for  the  dead  are  indispen- 
sable, and  mere  proximity  will  not  consti- 
tute a  cemetery  a  nuisance. 

Begein  v.  Anderson,  28  Ind.  70;  Lake 
View  V.  Letz,  44  111.  81 ;  Kingsbury  v. 
Flowers,  65  Ala.  479,  39  Am.  Rep.  14;  Dun- 
ning V.  Aurora,  40  111.  481;  Dunn  v.  Aus- 
tin, 77  Tex.  139,  11  S.  W.  1125;  Upjohn  v. 
Board  of  Health,  46  Mich.  542,  9  N.  W. 
845. 

Neither  adjoining  proprietors  nor  the 
public  can  complain  unless  it  is  shown  that, 


in  value  of  property  for  residence  purposes 
because  of  the  location  of  a  cemetery  near  it 
is  not  within  the  meaning  of  the  constitu- 
tional provision  requiring  compensation  in 
case  property  is  damaged  for  public  use. 

A  particular  cemetery  is  not  si  nuisance 
if  surrounding  conditions  are  not  such  as 
will  result  in  a  corruption  of  the  atmos- 
phere, or  the  fouling  of  water  of  wells  or 
springs  in  the  vicinity,  thereby  endanger- 
ing the  public  health.  Wygant  v.  McLauch- 
lan,  39  Or.  429,  54  L.R.A.  030,  87  Am.  St. 
Rep.  673,  64  Pac.  807;  Dunn  v.  Austin, 
77  Tex.  139,  11  S.  W.  1125,  where,  how- 
ever, it  is  made  to  appear  that  the  condi- 
tions are  such  as  to  cause  that  result,  in* 
iunctive  relief  will  be  granted.  Payne  v. 
Way  land,  131  Iowa,  659,  109  N.  W.  203; 
Nelson  v.  Swedish  Evangelical  Lutheran 
Cemetery  Asso.  Ill  Minn.  149,  —  L.R.A. 
(N.S.)  ~,  126  N.  W.  723,  127  N.  W.  620; 
Lowe  v.  Prospect  Hill  Cemetery  Asso.  58 
Neb.  94,  46  L.R.A.  237,  78  N.  W.  488; 
Clark  V.  Lawrence,  59  N.  C.  (6  Jones,  Eq.) 
83,  78  Am.  Dec.  241;  Jung  v.  Neraz,  71 
Tex.  396,  9  S.  E.  344;  Austin  v.  Austin  City 
Cemetery  Asso.  —  Tex.  Civ.  App.  — ,  28  S. 
W.  1023. 

The  establishment  of  a  cemetery  will  not 
be  enjoined  in  advance,  where  the  possibili- 
ty that  it  may  cause  injury  to  the  plaintiff 
by  the  contamination  of  his  well  or  other- 
wise is  a  matter  of  opinion  or  speculation. 
Greencastle  v.  Hazelett,  23  Ind.  180. 

A  remote  possibility  of  such  a  result  is 
Insufficient.    Morton  v.  St.  Patrick's  Roman 
Catholic  Church  Soc.  50  Misc.  71,  105  N.  Y. 
Supp.  1100. 
31  L.R.A.(N.S.) 


It  must  be  reasonably  certain  to  occur. 
Braasch  v.  Cemetery  Asso.  09  Neb.  300,  95 
N.  W.  646,  5  A.  &  E.  Ann.  Cas.  132. 

And  it  has  been  held  that  to  warrant  an 
injunction  against  the  continued  use  of  land 
for  cemetery  purposes,  and  to  compel  the 
disinterment  of  bodies  already  buried,  upon 
the  ground  of  the  contamination  of  the  wa- 
ter in  the  plaintiff's  well,  it  is  not  enough 
to  show  that  such  a  result  may  take  placn 
in  the  future,  but  there  must  be  actual 
proof  either  that  all  cemeteries  naturally 
pollute  the  adjacent  waters,  or  that,  in  the 
particular  case,  such  pollution  has  actually 
taken  place.  Wahl  v.  Methodist  Episcopal 
Cemetery  Asso.  197  Pa.  197,  46  Atl.  913. 

To  entitle  one  to  an  injunction  against  a 
private  burial  ground  near  his  house,  a  gen- 
eral allegation  of  probable  injury  to  his 
health  and  that  of  his  family  through  the 
pollution  of  air  and  atmosphere  is  insuf- 
ficient, but  he  must  aver  special  circum- 
stances from  which  the  court  can  be  satis- 
fied that  future  burials  will  most  probably 
result  in  a  nuisance.  Kingsbury  v.  Flowers, 
65  Ala.  479,  39  Am.  Rep.  14. 

A  bill  to  enjoin  the  establishment  of  a 
proposed  cemetery  is  not  demurrable  where 
it  alleges  that  the  land  intended  for  such 
use  adjoins  that  of  the  complainant,  and  is 
located  at  a  .higher  level ;  that  it  is  of  a 
boggy  and  swampy  nature,  whereas  the 
complainant's  land  is  of  a  porous  nature; 
and  that  subterranean  streams  will  flow 
through  the  defendant's  land  and  into  the 
well  of  the  plaintiff,  which  will  thereby  be 
corrupted  as  a  result  of  the  interment  of 
dead    bodies    in    the    cemetery.      Bellview 
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from  the  manner  of  the  burial,  or  some 
other  cause,  irreparable  injury  will  result 
to  them.    Ibid. 

There  is  no  legal  ground  for  complaint 
for  the  pollution  of  subterranean  waters 
when  it  is  caused  by  a  proper  use,  without 
negligence,  of  adjacent  premises,  and  if 
there  can  be  any  such  ground  of  complaint, 
it  can  only  be  when  the  injury  is  of  a  very 
positive  and  substantial  character. 

Upjohn  y.  Board  of  Health,  46  Mich. 
542,  9  N.  W.  845;  Dunn  v.  Austin,  77  Tex. 
339,  11  S.  W.  1125;  Greenleaf  v.  Francis, 
18  Pick.  117;  Roath  v.  Driscoll,  20  Conn. 
533,  52  Am.  Dec.  352;  Chatfield  v.  Wilson, 
28  Vt.  49;  Wheatley  v.  Baugh,  25  Pa.  528, 
64  Am.  Dec.  721,  13  Mor.  Min.  Rep.  374; 
Bliss  V.  Greeley,  45  N.  Y.  671,  6  Am.  Rep. 
157;  Chase  v.  Silverstone,  62  Me.  175,  16 
Am.  Rep.  419;  Frazier  v.  Brown,  12  Ohio 
St.  294;  New  Albany  &  S.  R.  Co.  v.  Peter- 
son, 14  Ind.  112,  77  Am.  Dec.  60. 

The  plaintiff  has  an  adequate  remedy  at 
law. 

Upjohn  y.  Board  of  Health,  46  Mich. 
642,  9  N.  W.  847. 

Messrs.  Snodgrass  &  Darnell  for  de- 
fendant in  error. 


Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  as  plaintiff,  in- 
stituted an  action  in  the  district  court  of 
Custer  county,  state  of  Oklahoma,  to  enjoin 
the  plaintiffs  in  error,  as  defendants,  from 
entering  upon  a  certain  30  acres  of  land 
and  establishing  a  cemetery  or  burial 
grounds  thereon.  A  demurrer  being  inter- 
posed, the  same  was  overruled,  and  defend- 
ants answered.  After  trial,  before  the  court 
without  the  intervention  of  a  jury,  judg- 
ment was  rendered  in  favor  of  the  plaintiff, 
perpetually  enjoining  the  defendants,  as 
prayed.  By  proceeding  in  error,  the  action 
of  said  court  is  properly  here  for  review. 

Section  966,  Com  p.  Laws  (Okla.)  1909 
(§  625,  Wilson's  Rev.  Anno.  Stat.  [Okla.] 
1903),  provides:  "It  shall  be  unlawful  for 
any  person,  company,  corporation,  or  asso- 
ciation to  establish  and  use  for  burial  pur- 
poses, any  graveyard  or  cemetery  located 
less  than  three  fourths  of  1  mile  from  any 
tract  of  land  platted  as  an  addition  to  any 
city  or  town  within  the  slate  of  Oklahoma, 
wherein  lots  have  been  sold  in  good  faith, 
prior  to  the  time  that  such  cemetery  was 
located  and  set  apart  to  the  burial  of  the 


Cemetery  Co.  y.  McEvers,  —  Ala.  — ,  83 
So.  272. 

In  Barnes  v.  Ha  thorn,  64  Me.  124  involv- 
ing an  action  for  damages  for  the  mainte- 
nance of  a  private  tomb  44  feet  from  plain- 
tiff's dwelling  house,  it  was  held  that  a  non- 
suit was  improperly  ordered,  and  that  the 
case  should  have  been  submitted  to  the  jury, 
where  it  appeared  that  the  tomb  hn<1  in  the 
past  been  so  used  for  the  deposit  of  lumer- 
ous  bodies  as  to  render  it  a  nuisance  as  to 
the  plaintiff,  that  for  this  reason  the  use  of 
it  as  a  depository  for  dead  bodies  had  been 
terminated  for  a  time,  but  that  it  had 
been  again  opened  and  a  dead  body  placed 
therein,  although  it  did  not  appear  that  the 
presence  of  the  one  body  rendered  the  at- 
mosphere unhealthy  or  otherwise  affected 
the  physical  comfort  of  the  plaintiff.  The 
court  seems  to  rest  its  decision  entirely 
upon  the  idea  of  a  reasonable  apprehension 
of  danger  resulting  from  a  recurrence  of 
the  original  offensive  condition. 

In  Palmer  v.  Hickory  Grove  Cemetery,  84 
App.  Div.  600,  82  N.  Y.  Supp.  973,  the 
court,  while  apparently  of  the  opinion  that 
a  proposed  cemetery  would  be  likely  to 
contaminate  the  wells  in  tlie  vicinity  and 
thus  become  a  nuisance,  held  that  if  the 
evidence  fell  short  of  establishing  a  nui- 
sance, the  fact  that  it  would  tend  to  de- 
preciate the  value  of  the  plaintiffs'  propeity 
entitled  them,  in  a  suit  to  enjoin  the  estab- 
lishment of  the  cemetery,  to  inquire  into  the 
sufficiency  of  the  cemetery  corporation's 
compliance  with  the  membership  corpora- 
tion law,  under  which  it  claimed  its  right 
to  work  the  injury  apprehended.  (On  a 
31  L.R.A.(N.S.) 


subsequent  appeal  in  106  App.  Div.  613,  9.> 
N.  Y.  Supp.  1150,  there  was  an  affirmance 
based  on  tne  foregoing  opinion.) 

And  the  case  of  Pfleger  v.  Groth,  103  Wis. 
104,  79  N.  W.  19,  permits  an  agi^rievcd 
person  to  enjoin  the  use,  for  cemetery  pur- 
poses, within  a  prohibited  area,  of  land  ac- 
quired for  such  purpose  without  the  con- 
sent of  municipal  authorities,  as  is  required 
by  statute. 

One  purchasing  land  near  an  establisheJ 
cemetery  will  not  be  presumed  to  have 
known  that  it  was  a  nuisance,  so  as  in 
disentitle  him  to  maintain  a  suit  to  en- 
join its  extension.  Payne  v.  Wayland,  131 
Iowa,  659,  109  N.  W.  203. 

In  Scoville  v.  McJilahon,  62  Conn.  378,  21 
L.R.A.  58,  36  Am.  St.  Rep.  350,  26  Atl. 
479,  the  court  seemed  to  regard  as  a  pub- 
lic nuisance  a  cemetery  which  wns  w't^'n 
the  limits  of  the  city,  and  had  been  long 
since  filled  with  graves,  and  become  obnox- 
ious to  the  public. 

And  in  the  case  of  Kincaid's  Appeal,  66 
Pa.  411,  5  Am.  Rep.  377,  there  was  merely  a 
recital  that  a  cemetery  which  had  long 
since  ceased  to  be  used  for  the  burial  of  the 
(lead,  and  which,  for  want  of  means,  was  in 
a  neglected  condition  was  rapidly  becom- 
ing a  nuisance. 

The  case  of  I^ke  View  v.  Rose  Hill  Ceme- 
tery Co.  70  111.  191,  22  Am.  Rep.  71,  con- 
tained a  recital  that  there  was  no  pretense 
that  a  cemetery  situated  at  a  considerable 
distance  from  the  populous  part  of  the  city, 
and  in  a  sparsely  settled  oonununity,  was 
a  nuisance.  Lw  A.  W. 
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dead.  It  shall  also  be  unlawful  for  any 
person,  company,  corporation,  or  associa- 
tion to  maintain  and  use  for  burial  pur- 
poses, any  graveyard  or  cemetery  located 
less  than  three  fourths  of  1  mile  from  any 
tract  of  land  platted  into  blocks  to  be  sold 
for  residence  purposes  within  the  state 
of  Oklahoma,  wherein  lots  may  have  been 
sold  in  good  faith  prior  to  the  time  that 
such  cemetery  was  located  and  set  apart  to 
the  burial  of  the  dead."  Plaintiff  neither 
alleges  nor  proves  that  he  owns  lots  in 
any  tract  platted  as  an  addition  to  said 
city,  etc.  Such  was  essential.  Weaver  v. 
Kuchler,  17  Okla.  189,  87  Pac.  600.  But 
does  the  petition  state  a  cause  of  action 
under  the  provisions  of  Com]).  Laws  (Okla.) 
1909,  chap.  71  (Wilson's  Rev.  &  Anno.  Stat. 
[Okla.]  1903,  chap.  56)  ? 

In    Weaver    v.    Kuchler,    supra,    it    was 
held:    "Where   a   slaughterhouse   has   been 
enjoined  as  a  nuisance,  and  on  the  hearing 
of  a  motion  to  dissolve,  the  evidence  shows 
that  it  is  not  a  nuisance  per  ae,  and  that 
it  can  be  carrfed  on  so  as  not  to  constitute 
a  nuisance,  the  injunction  will  be  modified 
tio  as  to  permit  its  usage  in  an  unobjection- 
able manner."     In   Kingsbury   v.   Flowers, 
65  Ala.  479,  39  Am.  Rep.  14,  the  late  Chief 
Justice  Brickell,  in  speaking  for  the  court, 
said:    "The  allegations  of  the   present  bill 
are  that  the  graves  now  on  the  grounds  are 
west   of   south    of    complainant^s   dwelling. 
The  one  nearest  is  182  feet  from  the  well 
on  his  lot.     The  whole  burial  ground  is  on 
more  elevated  ground  than  his  lot,  and  there 
is  a  fall  of  from  4  to  5  feet  from  the  sur- 
face of  the  graves  to  the  surface  of  the  well. 
The   natural   course   of   the   surface   water 
from    the    burial    grounds    is    through    the 
lot     of     complainant,     and    near    the  well. 
He    has    been    compelled    to    cut    a    ditch 
to    turn    the    surface    water    and    surface 
drainage  from  his  yard  and  well.     There  is 
the    further    general    allegation    that    any 
further   interments   on   these   grounds   will 
endanger  the  health  of  complainant  and  his 
family  by  corrupting  the  water  of  the  well 
and   polluting   the   atmosphere.     The   first 
burial  on  the  ground  was  in  1863,  and  the 
last   in   1874;    and   it   is  not  averred   that 
there  was  from  either  any  pernicious  conse- 
quence to  the  complainant  or  to  his  fam- 
ily, nor  that  any  harm  thus  far  has  been 
suffered  from  use  of  the  grounds  as  a  bur- 
ial place.    These  averments  are  too  general 
and  indefinite  to  authorize  the  interference 
of   a  court  of  equity.     Facts  and  circum- 
stances should  have  been  stated  distinctly, 
from  which  the  court  could  see  plainly  tliat, 
if  future  interments  on  these  grounds  are 
not  prevented,  there  would  be  a  diminution 
of  the  complainant's  enjoyment  of  his  dwell- 
ing,   and    at    least   probable    injury   to   the 
health  of  his  family.     It  is  not  enough  to 
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allege  simply  that  such  consequences  will 
result.  There  mu&t  be  such  a  clear,  pre- 
cise statement  of  facts  that  there  can  be  no 
reasonable  doubt,  if  the  acta  threatened  are 
completed,  grievous  injury  will  result. 
Adams  v.  Michael,  38  Md.  128,  17  Am.  Kep. 
516;  Begcin  v.  Anderson,  28  Ind.  79.  Bur- 
ial places  for  the  dead  are  indispensable. 
They  may  be  the  property  of  the  public, 
devoted  to  the  uses  of  the  public;  or  the 
owner  of  the  freehold  may  di^vote  a  part 
of  his  premises  to  the  burial  of  his  fauiily 
or  friends.  It  is  but  a  just  exercise  of  his 
dominion  over  his  own  property.  Neitlier 
adjoining  proprietors,  nor  the  public,  can 
complain,  unless  it  is  shown  that,  from  the 
manner  of  burial,  or  some  other  cause,  ir- 
reparable injury  will  result  to  them.  It 
is  quite  an  error  to  suppose  that  of  itself 
a  burying  ground  is  a  nuisance  to  those  liv- 
ing in  its  immediate  vicinity.  Much  de- 
pends upon  the  mode  of  interment,  whether 
it  can  be  justly  asserted  that  in  any  event 
injury  will  result  from  it.  The  particular 
locality,  and  its  surroundings,  must  also 
be  considered.  Low,  damp  grounds,  per- 
colated by  water,  will  hasten  decomposition, 
and  the  soil  will  be  saturated  with  its 
products.  Dry,  high,  we  11- ventilated  locali- 
ties retard,  rather  than  hasten,  decomposi^ 
tion;  and  if,  in  a  brief  space  of  time,  there 
were  numerous  *  burials,  there  might  be 
great  peril  of  the  products  of  decom- 
position escaping  into,  and  polluting,  the 
atmosphere.  There  is  not  a  fact  stated 
in  the  bill  from  which  it  can  be  justly  in- 
ferred that  if  the  burials  on  these  grounds 
should  be  made  in  the  usual  mode,  or  in  the 
mode  in  which  the  former  burials  were 
made,  any  injury  could  result  to  the  com- 
plainant. The  surface  water  flowing 
through  his  lot  is  but  taking  its  natural 
course;  and  by  cutting  a  ditch  he  has  di- 
verted it  from  his  well,  avoiding  all  injury 
from  it,  if  any  could  reasonably  be  appre- 
hended. The  apprehension  of  injury  from 
this  source,  it  is  evident,  could  be  quieted 
by  but  slight  labor  expended  in  drainage, — 
a  labor,  it  may  be,  if  requested,  the  defend- 
ants would  have  performed,  rather  than  to 
have  been  forced  into  the  litigation.  Kos- 
ser  v.  Randolph,  7  Port.  (Ala.)  238,  31 
Am.  Dec.  712.  It  is  not  such  an  injiiry, 
capable  of  being  remedied  so  easily,  that 
a  court  of  equity  will  interfere  to  restrain ; 
nor  will  it  interfere  to  prevent  the  thing 
from  which  it  is  apprehended.  Without 
the  averment  of  special  circumstances,  from 
which  the  court  can  be  satisfied  that  future 
burials  on  these  grounds  will  most  probably 
result  in  a  nuisance  from  which  the  com- 
plainant will  suffer  special  injury,  irrepar- 
able by  the  ordinary  remedies  at  law,  there 
should  not  be  interference  to  restrain  thum. 
Musgrove  v.  Catholic  Church,  10  La.  Ann. 
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431;  New  Orleans  v.  Church  of  St.  Louis, 
11  La.  Ann.  244;  Ellison  v.  Washington,  58 
N.  C.  (5  Jones,  Eq.)  57,  75  Am.  Doc.  430; 
Lake  View  v.  Letz,  44  111.  81;  Lake  View 
V.  Rose  Hill  Cemetery  Co.  70  111.  J 91,  22 
Am.  Rep.  71;  Begein  v.  Anderson,  28  Ind. 
79." 

In  Jung  V.  Neraz,  71  Tex.  390,  9  S.  W. 
344,  it  is  said  that  the  plaintiff  "has  hud 
his  home  upon  said  land  for  more  than  forty 
years;  that  on  said  premises  are  several 
wells  of  water  used  and  valued  for  drinking 
and  household  purposes,  and  also  ground 
much  lower  than  the  surface  of  the  tract 
upon  which  appellee  proposes  to  establi:ah 
the  cemetery,  and,  in  consequence  of  the 
contiguous  and  peculiar  situations  of  said 
lands,  the  rain  water  which  falls  upon  the 
tract  proposed  to  be  used  for  a  cemetery 
soaks  into  and  through  the  soil  thereof,  and 
through  plaintiff's  soil,  into  said  wells,  and 
likewise  the  subterranean  streams  supply- 
ing said  wells  How  through  the  soil  of  the 
proposed  cemetery  lands;  that  the  inter- 
ment of  dead  bodies  in  said  land  would  in- 
fect, poison,  and  injure  said  wells,  and  the 
use  of  the  low  grounds,  and  further  injure 
plaintiff's  health  by  the  foul  odors  arising 
from  the  decomposition  of  said  bodies;  tliat 
appellee,  as  bishop  and  trustee  of  the  Catho- 
lic Church,  owns  the  land  upon  which  he 
proposes  to  locate  said  cejuetery;  that  the 
establishment  of  the  cemetery  and  burying 
dead  bodies  therein  would  render  appel- 
lants' homes  uninhabitable,  and  drive  ap- 
pellants from  them."  The  petition  was  held 
sufficient  against  demurrer. 

In  Dunn  v.  Austin,  77  Tex.  139,  11  S.  W. 
1125,  the  court  said:  That  a  cemetery  is 
not  a  nuisance  per  se  would  seem  to  be  a 
self-evident  proposition,  and  is  well  set- 
tled by  the  authority  of  many  adjudicated 
cases.  There  is  no  doubt,  however,  that 
from  its  locality  or  manner  of  use  it  may 
become  a  nuisance.  The  inquiry  in  this 
case  is,  Does  the  petition  allege  the  exist- 
ence of  such  facts  as  show  with  reasonable 
certainty  that  a  nuisance  will  be  brought 
into  existence,  and  that  tlic  petitioners  and 
those  whom  they  assume  to  represent  will 
suffer  injury  thereby  unless  the  relief 
prayed  for  is  granted?'*  The  court  further 
said:  '  "In  view  of  the  rules  applicable  to  the 
pleadings  in  cases  of  this  character,  do  the 
averments  of  the  petition  show  such  facts 
as  entitle  appellants  to  the  relief  sought T 
There  is  no  averment  whatever  as  to  the 
contemplated  mode  of  sepulture,  and  the 
entire  basis  of  the  claim  that  injury  will 
result  from  the  addition  to  the  cenieterv  in 
use  is  found  in  the  fact  that  the  addition 
is  somewhere  in  the  vicinity  in  which  appel- 
lants and  others  own  property  and  reside. 
It  is  not  averred  that  any  part  of  the  lands 
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so  owned  are  even  contiguous  to  that  intend- 
ed to  be  added,  and,  so  far  us  can  be  ascer- 
tained from  the  petition,  the  one  may  be  so 
far  removed  from  the  other  as  to  render  in- 
jury impossible.  In  the  fourth  paragraph 
of  the  petition,  it  is  alleged  that  the  lands 
owned  and  inhabited  by  petitioners,  and 
those  for  whom  they  act,  consisting  of  out- 
lots  whose  sizes  are  not  stated,  lie  in  the 
neighborhood  of  outlot  40,  on  which  is  the 
old  cemetery;  that  the  lands  so  owned  al- 
most surround  that  cemetery,  some  only  of 
which  are  adjacent  thereto,  while  others 
are  separated  therefrom  by  intervening 
property.  ...  It  may  be  that  proximity 
to  a  cemetery  will  render  property  less  Tal- 
uable  than  it  would  otherwise  be,  but  this 
furnishes  no  reason  why  the  owner  of 
ground  so  used  should  be  restrained  from 
continuing  the  use  so  long  as  that  does  not 
create  a  nuisance.  The  case  of  Jung  v. 
Neraz,  71  Tex.  398,  9  S.  W.  344,  is  cited  in 
support  of  the  sufficiency  of  the  petition  in 
this  case,  but  the  averments  of  the  petition 
in  that  case  were  as  specific  as  in  case  of 
threatened  injury  of  the  character  com- 
plained of  they  could  well  be  made." 

In  Braasch  v.  Cemetery  Asso.  69  Neb.  300, 
96  N.  W.  646,  6  A.  &  E.  Ann.  Cas.  132,  it  is 
held:  "(1)  A  court  of  equity  will  enjoin 
the  use  of  a  tract  of  land  for  cemetery  pur- 
poses, so  situated  that  the  burial  of  the  dead 
there  will  injure  life  or  health,  either  by 
corrupting  the  surrounding  atmosphere,  or 
the  water  of  wells  or  springs.  (2)  A  burial 
ground  near  dwellings  is  not  necessarily  a 
nuisance,  and  the  court  will  only  interfere 
and  enjoin  its  use  on  clear  and  convincing 
proof  of  probable  injury."  The  facts  in 
support  of  the  enjoining  of  the  establishment 
and  maintenance  of  the  cemetery  were 
stronger  than  in  the  case  at  bar.  In  that 
case  the  court  said:  "It  is  the  settled  law 
of  this  state  that  a  use  made  by  one  of 
his  property  which  works  an  irreparable  in- 
jury to  the  property  of  his  neighbor,  or 
whereby  the  unwritten  but  accepted  law  of 
decency  is  violated,  or  which  deprives  his 
neighbor  of  the  reasonable  and  comfortable 
use  of  his  property,  or  will  probably  injure 
the  health  or  life  of  his  neighbor,  is  a 
private  nuisance  and  may  be  enjoined.     .    . 

It  is  equally  well  settled  that  in  such  a 
case,  to  authorize  the  injunction,  it  must 
be  established  by  satisfactory  evidence  that 
the  threatened  or  apprehended  injury  will 
probably  result.  It  is  also  the  rule  that  a 
burial  ground  near  dwellings  is  not  neces- 
sarily a  nuisance,  and  its  use  can  only  be 
enjoined  on  clear  proof  of  probable  injury." 
After  considering  in  detail  the  evidence  in 
the  case,  the  court,  in  denying  the  injunc- 
tion, said:  "In  order  to  authorize  a  coiul 
of  equity  to  interfere,  it  must  be  made  to 
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clearly  appear  by  competent  evidence  that  it 
is  reasonably  certain  that  the  anticipated 
injuries  will  probably  occur.  The  law  pro- 
tects against  real  wrong  and  injury  com- 
binedy  but  not  against  either  or  both  when 
merely  conjectural  or  fanciful." 

The  plaintiff  here  alleged  that  "the  de- 
fendant association  .  .  .  have  under- 
taken to  purchase  and  accept  from  the  de- 
fendant Euble  a  conveyance  for  cemetery 
purposes  of  a  tract  of  30  acres  of  land, 
.  .  .  which  said  thirty  acres  lies  across 
the  section  line  and  adjacent  to  the  plain- 
tiff's home,  being  'separated  therefrom  only 
by  the  public  roadway,  a  distance  of  about 
G6  feet;  that  all  of  the  said  30  oercs  drains 
towards  plaintiff's  said  dwelling  house  and 
his  cistern,  situate  near,  so  as  to  allow  all  the 
drainage  from  the  cemetery  grounds,  if  so 
established,  to  flow  in  the  direction  of  the 
plaintiff's  house  and  cistern;  that  the  de- 
fendants, unless  restrained,  will  proceed  to 
complete  the  laying  out  and  establishing  a 
cemetery  grounds  on  said  30  acres  of  land, 
which  they  have  already  commenced  to  do, 
bordering  within  about  66  feet  of  and  drain- 
ing towards  plaintiff's  house  and  cistern  and 
premises  where  he  resides  and  has  his  fam- 
ily, all  of  which  will  result  in  great  and 
irreparable  injury  to  the  plaintiff,  and  that 
the  plaintiff  has  not  adequate  remedy  at 
law;  that  plaintiff's  home  is  situated  on 
the  only  desirable  site  for  residence  on  said 
land;  that  no  necessity  exists  or  ever  has 
existed  for  the  location  of  a  cemetery  in 
front  of  plaintiff's  home,  as  hereinbefore 
set  out;  that  said  acts  of  defendants  being 
permitted  to  be  performed  would  be  wholly 
illegal,  and  would  work  great  and  irrepa- 
'rable  injury  to  plaintiff,  and  that  he  has 
not  adequate  remedy  at  law;  that  suid  30 
acres  of  land,  upon  which  defendants  are  at- 
tempting and  beginning  to  establish  a  ceme- 
tery as  hereinbefore  set  out,  is  located  with- 
in less  than  three  fourths  of  1  mile  from  a 
tract  of  land  plotted  into  blocks  or  tracts 
and  to  be  sold  for  residence  purposes  within 
said  comity,  and  wherein  lots  or  tracts  have 
been  sold  in  good  faith  prior  to  the  time 
that  said  defendants  attempted  or  com- 
menced to  establish  said  cemetery,  as  bet 
out  therein;  that  the  location  of  same  with- 
in said  distance  of  plaintiff's  dwelling  bouse 
will,  if  permitted  to  be  done,  endanger  the 
lives  of  plaintiff  and  his  family,  for  which 
reason  said  act  would  be  a  special  injury 
to  this  plaintiff;  that,  in  addition  to  re- 
sulting in  actual  physical  discomfort  to 
plaintiff  and  his  family,  said  location  would 
greatly  impair  the  value  of  plaintiff's  prop- 
erty; that  said  acts  of  defendants,  if  per- 
mitted to  be  done,  would  cause  plaintiff 
great  mental  and  bodily  pain,  and  injury 
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different  in  kind  and  in  addition  to  that 
suffered  by  the  general  public." 

Although,  after  the  trial  court  overruled 
the  demurrer,  the  defendants'  exceptions  be- 
ing saved  thereto,  not  electing  to  stand  on 
their  demurrer  so  as  to  at  once  have  the  ac- 
tion of  the  trial  court  reviewed,  but  answer- 
ing, that  does  not  preclude  tlie  demurrant 
from  having  such  action  reviewed  when  the 
case  has  been  finally  tried,  if  it  is  tried  on 
the  petition  against  which  the  demurrer  was 
leveled.  Union  P.  R.  Co.  v.  Estes,  37  Kan. 
230,  15  Pac.  157;  Missouri  P.  R.  Co.  v.  Web- 
ster, 3  Kan.  App.  106,  42  Pac.  845;  Ohio  & 
W.  Mortg.  &  T.  Co.  V.  Carter,  9  Kan.  App. 
021,  58  Pac.  1040.  Was  the  petition  suffi- 
cient to  withstand  the  general  demurrer? 
Eliminating  the  conclusions  of  law,  all  that 
is  well  pleaded  is  that  the  30  acres  of  land 
upon  which  it  is  proposed  to  establish  the 
cemetery  or  burying  ground  is  on  the  oppo- 
site side  of  the  road  from  his  dwelling;  that 
the  cemetery  grounds,  are  more  elevated  and 
drain  toward  said  dwelling  house,  cistern, 
and  well,  and  that,  unless  defendants  are  re- 
strained, they  will  proceed  to  complete  the 
laying  out  and  establishing  the  said  burying 
ground.  We  have,  however,  examined  the 
evidence,  and  it  docs  not  make  as  strong  a 
case  as  is  pleaded;  for  the  evidence  shows 
that  only  about  5  acres  of  the  30  acres  of 
the  proposed  cemetery  ground  drains 
through  plaintiff's  dwelling,  cistern,  and 
well.  Under  the  authorities  hereinbefore 
quoted  from,  this  petition  was  insufficient, 
and  the  demurrer  thereto  should  have  been 
sustained. 

The  judgment  of  the  lower  court  is  re« 
versed  and  remanded,  with  instructions  to 
sustain  said  demurrer. 

All  the  Justices  concur. 


KENTUCKY    COURT    OP    APPEALS. 

TOWN   OF   LAGRANGE,    Appt., 

V. 

G.  M.  OVERSTREET. 

(—  Ky.  — ,  132  S.  W.  169.) 

Municipal  corporation  —  tree  on  side- 
walk ^  removal. 

1.  An  ordinance  requiring  the  removal  of 
a  tree  which  interferes  with  the  sidewalk 
on  a  much-used  portion  of  the  main  street 

Note, -^  Right  of  municipal  coriwratian 
to  cut  or  trini  trees  within  limits  of 
hiohtoay. 

This  note  is  merely  supplementary  to  a 
note  on  the  same  subject  appended  to  Rosen- 
thal V.  Goldsboro,  20  L.R.A,(N.S.)   809. 

^^  municipality,  for  the  purpose  of   im- 
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of  the  town,  and  ib  unsightly,  is  authorized 
by  statutes  empowering  the  municipality 
to  pass  ordinances,  which  do  not  conflict 
with  the  Constitution  and  laws  of  the  state, 
to  enforce  local  police  regulations,  to  order 
any  work  deemed  necessary  to  be  done  upon 
the  sidewalks  of  the  town,  and  cause  to  be 
removed  any  obstructions  in  the  streets*, 
and  cannot  be  annulled  for  unreasonable- 
ness, although  the  tree  has  some  value  to 
the  abutting  property  owner  for  purposes  of 
shade,  and  poles  and  other  trees  are  per- 
mitted to  remain  along  the  street. 

Evidence  —  Judicial     notice  —  shade 
trees. 

2.  Judicial  notice  will  be  taken  of  the 
fact  that  locust  trees  do  not  make  desirable 
or  attractive  shade  trees. 

(December  6,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Oldham  Coun- 
ty granting  an  injunction  against  the  en- 
forcement of  an  ordinance  requiring  the 
removal  of  a  tree.     Reversed. 

The  faets  are  stated  in  the  opinion. 

Messrs.  James  S.  Morris  and  Charles 
n.  Morris,  for  appellant: 

Where  an  object  is  an  obstruction  per  te, 
the  town  has  the  right  to  remove  it. 

2  Dill.  Mun.  Corp.  §  080;  Smith's  Modem 
Law  of  Mun.  Corp.  p.  13C9,  §  1311;  28 
Cyc.  Law  &  Proc.  p.  851  (c),  892  (9), 
893  (c) ;  1  High,  Inj.  §  503;  2  Beach,  Pub. 
Corp.  p.  1234;  Chase  v.  Oshkosh,  81  Wis. 
313,  15  L.R.A.  553,  29  Am.  St.  Rep.  898, 
51  N.  W.  560;  Vanderhurst  v.  Tholcke,  113 
Cal.  147,  35  L.R.A.  267,  45  Pac.  266;  Tate 


provements,  has  authority  to  remove  trees, 
providing  the  removal  is  not  wanton;  and 
no  recovery  can  be  had  by  an  abutting 
owner  for  the  removal  of  oaks,  which  was 
necessary  for  the  improvement  of  a  side- 
walk. Landry  v.  Lake  Charles,  125  La.  210, 
51  So.  120. 

And  a  city  is  not  liable  for  the  acts  of  a 
contractor  employed  to  lay  a  sidewalk,  the 
plans  for  which  had  been  adopted  in  good 
faith,  in  cutting  off  roots  of  trees  growing 
in  front  of  an  abutting  owner's  property, 
by  reason  of  which  the  trees  subsequently 
fell  and  damaged  his  property,  where  there 
is  no  evidence  that  the  work  was  inherently 
dangerous,  or  that  it  would  necessarily  in- 
volve dangers  to  others  which  it  was  the 
duty  of  the  city  to  guard  against,  and  w]iere 
it  does  not  appear  that  the  city  authorized 
the  contractor  unnecessarily  to  cut  the 
roots  of  the  trees.  Morris  v.  Salt  Lake 
City,  35  Utah,  474,  101  Pac.  373. 

But  the  city  was  held  liable  in  this  case 
for  the  damage  done  by  the  falling  of  the 
trees,  where  it  left  them  standing  with  the 
roots  cut  for  from  four  days  to  a  week. 
Ibid. 

Under  the  municipal  act,  U.  S.  O.  1897, 
chap.  223,  §  574,  subsec.  (4),  givinp^  the 
councils  of  cities,  towns,  and  villages  power 
to  pass  by-laws  authorizing  the  ])]aiiting 
and  trimming  of  trees  on  the  streets  of  the 
municipality,  the  branches  of  which  extend 
over  the  streets,  municipalities  have  power 
to  regulate  the  trimming  of  trees,  but  the 
power  must  be  exercised  not  by  resolutions, 
but  by  by-laws,  as  indicated  by  another 
section  of  the  act.  Re  Allen,  4  Ont.  L. 
Rep.  582. 

But  a  municipality  will  be  restrained  at 
the  suit  of  abutting  owners,  from  enforcing 
its  paving  ordinance  so  as  to  injure  and 
destroy  shade  and  ornamental  trees  along 
the  sides  of  a  street,  where  it  appears  that 
the  paving  can  be  done  in  such  a  way  as  to 
afford  ample  space  for  all  traffic  and  travel 
on  the  street,  without  necessarily  injuring 
or  destroying  the  trees.  Webb  v.  Strobacb, 
143  Mo.  App.  459,  127  S.  W.  680. 
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And  an  injunction  is  properly  granted  re- 
straining village  officers  from  cutting  trees 
standing  between  the  line  of  a  traveled  road 
and  the  center  of  a  platted  avenue,  which 
had  not  been  improved  or  opened  as  a  pub- 
lic way,  where  they  had  no  authority  to 
widen  the  public  way  along  its  entire  dis- 
tance, and  there  would  be  no  object  in  cut- 
ting out  the  particular  part  of  the  platted 
street  where  the  trees  were  situated.  West 
V.  White  Bear,  107  Minn.  237,  119  N.  W. 
10G4. 

Under  a  constitutional  provision  that  mu- 
nicipal corporations,  invested  with  the 
privilege  of  taking  property  for  public  use, 
shall  make  just  compensations  for  the 
property  ta|cen,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  its 
works,  highways,  or  improvements,  an  abut* 
ting  owner  may  recover  if  her  property  is 
injured  by  the  destruction  of  trees  by  a 
municipality  in  the  improvement  of  its 
streets,  although  the  trees  are  not  owned 
by  the  abutting  owner.  McEachin  v.  Tus- 
caloosa, 164  Ala.  263,  51  So.  153. 

Where  a  city  assuming  to  act  under  in- 
valid proceedings  to  establish  a  grade  re- 
moves shade  trees  on  the  street,  it  cannot 
escape  liability  therefor  to  an  abutting 
owner,  -on  the  ground  that  they  were  a  nui- 
sance, especially  when  there  is  no  evidence 
that  they  interfered  with  the  use  of  the 
street.  Blanden  v.  Ft.  Dodge,  102  Iowa, 
441,  71  N.  W.  411. 

An  ordinance  condemning  as  a  nuisance 
a  tree  in  front  of  a  certain  person's  prop- 
erty, and  providing  for  its  removal,  is 
nltra  vires  as  a  special  ordinance  applicable 
to  but  one  person,  and  the  cutting  down  of 
the  tree  in  pursuance  thereof  is  properly 
enjoined.  Gitt  v.  Hanover,  4  Pa.  Dist.  R. 
600. 

See  also  Remington  v.  Walthall,  post,  957. 

For  a  note  on  authority  of  municipal  of- 
ficers to  cut  or  trim  trees  on  private  prop- 
erty, to  facilitate  use  of  streets,  see  Com. 
V.   Byard,  20  L.R.A.(N.S.)    814. 

J.  T.  W. 
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V.  Greensboro,  114  N.  C.  392,  24  L.R.A.  671, 
19  S.  E.  767;  Graves  v.  Shattuck,  35  N. 
H.  257,  69  Am.  Dec.  636;  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  640,  23  L.  ed. 
440;  Mt.  Carmel  v.  Shaw,  155  111.  37,  27 
L.RA.  680,  46  Am.  St.  Rep.  311,  39  N.  E. 
584;  HiUlrup  v.  Windfall  City,  29  Ind. 
App.  592,  64  N.  E.  942;  Rosenthal  v. 
r.oldsboro,  149  N.  C.  128,  20  L.R.A.(N.S.) 
809,  62  S.  E.  906,  16  A.  &  E.  Ann.  Cas. 
G39;  Small  v.  Edenton,  146  N.  C.  527, 
20  L.R.A.(N.S.)    413,  60  S.  E.  413. 

This  court  could  in  no  event  inquire 
further  than  as  to  the  unreasonableness 
of  the  ordinance. 

Vanderhurst  v.  Tholcke,  113  Cal.  147,  35 
L.RA.  267,  45  Pac.  266;  Chase  v.  Oshkosli, 
81  Wis.  313,  15  L.R.A.  553,  29  Am.  St. 
Rep.  898,  51  N.  W.  560;  North  Chicago 
City  R.  Co.  V.  Lake  View,  105  111.  207,  44 
Am.  Rep.  788;   1  Hip;h,  Inj.  §  539. 

Mr.  A.  T.  Ladd  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

In  1909  the  board  of  trustees  of  Lagrange, 
then  a  town  of  the  sixth  class,  enacted  an 
ordinance  providing  for  the  reconstruction 
of  a  sidewalk  in  front  of  the  property  owned 
by  appellee,  Overstreet,  and  the  removal  of 
a  locust  tree  owned  by  him  that  was  stand- 
ing  in   the  sidewalk   ordered   to  be   recon- 
structed; the  real  purpose  of  the  ordinance 
being  to   secure  the   removal   of   the   tree. 
Thereupon  appellee  brought  this  action  to 
enjoin  the  board  of  trustees  from  enforcing 
the   ordinance,   upon   the  ground   that   the 
direction   to   remove   the   tree   was   an  un- 
reasonable and  arbitrary  exercise  of  power 
by  the  municipal  authorities,  and  that  the 
ordinance  was  invalid  because  the  title  was 
defective.     The  lower  court  granted  the  re- 
lief sought,  and  the  board  of  trustees  ap- 
peals. 

We  may  say  at  the  outset  that  the  aver- 
ment in  the  petition  that  the  ordinance  is 
invalid  for  defects  in  the  title  is  not  pressed 
or  even  mentioned  by  the  counsel  for  appel- 
lee, as  a  reason  for  declaring  that  it  should 
not  be  enforced,  and  so  we  do  not  think 
it  necessary  to  further  allude  to  this  feature 
of  the  case.  Especially  so,  as  an  inspection 
of  the  record  satisfies  us  that  there  is  no 
defect  in  the  title  of  the  ordinance. 

The  question  then  before  us  is  the  right 
of  the  board  of  trustees  to  order  the  tree 
to  be  cut  down  and  removed.  The  tree  is 
located  on  the  main  street  of  the  town,  and 
the  sidewalk  where  it  stands  is  used  more 
than  any  other  in  the  town.  At  the  place 
"where  the  tree  is  located,  the  concrete  side- 
ivalk  is  8  feet  wide,  and  the  tree  is  about 
2  feet  and  4  inches  in  diameter.  It  stands 
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on  the  line  of  the  sidewalk  and  curbing, 
2  feet  of  it  being  in  the  sidewalk  and  4 
inches  projecting  over  the  sidewalk  into 
the  gutter.  It  is  about  thirty  years  old,  and 
several  years  ago  the  top  and  one  half 
of  the  body  was  killed  by  a  fire  in  adjacent 
property,  but  the  remaining  half  of  the 
tree  is  alive,  and  we  may  assume  from 
the  evidence  that  it  will  live  for  many  years. 
After  the  fire,  the  top  was  cut  off,  but  a 
number  of  the  branches  put  out,  and  in 
the  summer  time  it  furnishes  for  a  pait  of 
each  day  some  shade  to  the  hotel  property. 
There  are  in  the  record  photographs  of  the 
tree,  taken  in  the  winter  time;  but  they 
clearly  show  that  it  is  an  unsightly  and 
unattractive  tree,  and  not  capable  of  furn- 
ishing much  shade.  Fronting  on  the  side- 
walk where  the  tree  is  located  is  a  hotel 
owned  by  the  appellee,  and  there  is  some 
evidence  that  this  tree  is  valuable  and 
useful  to  the  hotel  on  account  of  the  shade 
it  affords.  On  this  street,  and  in  the  square 
in  which  this  tree  stands,  there  are  many 
other  shade  trees;  but  none  of  them  ex- 
cept the  one  in  controversy  are  locusts,  and 
it  is  shown  that  for  a  number  of  years 
the  citiz%ns  of  the  town  have  been  grad- 
ually and  voluntarily  cutting  down  the 
locust  trees,  and  planting  in  place  of  them 
other  trees  that  furnish  better  shade  and 
are  more  attractive  in  appearance.  In  brief, 
the  evidence  for  the  trustees  is  to  the  effect 
that  this  locust  tree  is  unsightly,  deformed, 
and  unattractive,  as  well  as  an  exception  to 
the  variety  of  trees  that  have  been  set  out 
on  the  street  and  square  for  shade  and  or- 
namental purposes,  and  that  it  furnishes 
little  shade,  and  is  an  unreasonable  ob- 
struction of  .the  sidewalk;  while  the  evi- 
dence for  the  appellee  conduces  to  show  that 
the  tree  furnishes  good  shade,  is  not  bad 
looking,  nor  an  unreasonable  obstruction. 

Section  3704  of  the  Kentucky  Statutes 
(Russeirs  Stat.  §  1703),  which  is  a  part 
of  the  charter  of  sixth-class  towns,  provides 
in  part  that  the  board  of  trustees  of  such 
towns  shall  have  the  power  to  "pass  ordi- 
nances not  in  conflict  with  the  Constitution 
or  laws  of  this  commonwealth  or  of  the 
United  States/'  and  to  "do  and  perform 
any  and  all  other  acts  and  things  necessary 
or  proper  to  carry  out  the  provisions  of 
this  chapter,  and  to  enact  and  enforce  within 
the  limits  of  such  town  all  other  local, 
police,  sanitary,  and  other  regulations  as 
do  not  conflict  with  general  laws."  Section 
3706  (§  1705)  gives  authority  "... 
to  01  del  any  work  they  deem  necessary  to 
be  done  upon  the  sidewalks,  curbing,  sewers, 
streets,  avenues,  highways,  and  public  placeG 
of  such  towns,  ..."  And  §  3709 
(§     1708)     confers     power    "    •    .    .    to 
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cause   to   be   removed   any  obstructions   in 
tlie   streets   of   the   town.     ..." 

It  was  under  the  authority  conferred  by 
these  statutory  provisions  that  the  ordi- 
rnnce  direct ii'i;  tlie  reconstruction  of  the 
sidewalk  and  the  removal  of  the  tree  was 
enacted.  It  will  be  observed  that  the  stat- 
ute \eFts  larg^  powers  in  the  board  of  trus- 
tees, giving  them  wide  discretion  in  the 
onnccment  of  ordinances  controlling  and  reg- 
ulating the  affairs  of  the  town,  as  well  as 
tlie  condition  and  improvement  of  its  side- 
walks, streets,  and  highways.  But,  exten- 
sive as  this  authority  is,  there  is  the  lim- 
itation and  restraint  upon  its  exercise  im- 
posed by  well-established  principles  of  law, 
that  it  must  not  be  used  in  an  unreason- 
able, arbitrary,  capricious,  or  oppressive 
manner,  or  to  gratify  malice  or  ill-will. 
If  it  is,  the  court  will  protect  the  citizen  or 
class  of  citizens  affected  by  this  unauthor- 
ized assumption  of  power,  and  prevent  by 
its  process  the  municipal  boards  from  act- 
ing without  the  scope  of  their  authority,  or 
within  the  scope,  but  in  violation  of  the 
principle  noted.  But,  as  the  state  has 
created  these  political  subdivisions,  and 
delegated  to  them  a  part  of  its  Sovereign 
power,  to  be  exercised  in  the  governmental 
affairs  of  the  people  composing  the  munici- 
pality, and  has  given  the  inhabitants  the 
right  to  select  from  among  their  number 
citizens  to  administer  their  municipal  and 
public  affairs,  it  needs  no  argument  to  show 
that  the  acts  of  these  representatives  of 
the  municipality,  in  the  performance  of  their 
public  functions  should  not  be  controlled 
or  interfered  with  unless  it  plainly  appears 
that  they  are  acting  in  an  arbitrary,  un- 
reasonable, or  oppressiviB  manner,  or  are 
influenced  in  their  official  conduct  by  im- 
proper motives,  ill  will,  or  caprice.  And 
it  is  not  to  be  lightly  asserted  that  they 
have  exceeded  their  authority,  or  in  other 
respects  have  acted  in  such  a  manner  as 
to  justify  the  courts  in  interposing  to  pro- 
tect the  citizen  from  oppression  or  injustice, 
wh.atever  form  it  may  take.  In  every  case 
where  there  is  doubt,  it  should  be  resolved 
in  favor  of  the  action  of  the  authorities, 
and  the  presumption  be  indulged  that  they 
have  acted  prudently,  wisely,  and  for  the 
benefit  of  the  municipality  and  its  people. 
It  is  not  probable,  or  indeed  possible,  that 
municipal  boards,  in  the  conduct  of  the  af- 
fairs of  a  municipality,  can  please  every- 
body or  dispense  equal  or  exact  justice  to 
nil.  It  may,  and  often  does,  happen  that 
ordinances  enacted  will  operate  harshly  and 
unequally  upon  certain  individuals  and  in- 
terests, imposing  in  some  instances  greater 
liurdens  upon  some  persons  than  upon  oth- 
ers, and  giving  to  others  advantages  and 
conveniences  that  are  not  enjoyed  by  all. 
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This  inequality  of  benefits  and  burdens 
finds  frequent  illustration  in  the  impositioo 
of  license  fees  and  taxes,  in  the  number  and 
location  of  street  lights,  water  supplies), 
street  improvements,  police  and  fire  pn>- 
tection,  and  other  municipal  aids  iuteudei 
for  the  safety,  comfort,  and  convenience  of 
the  people  of  the  town,  and  is  a  necessary 
and  unavoidable  incident  of  all  forms  of 
government,  whether  state,  national,  or 
municipal.  And  especially  does  the  com- 
plicated and  diversified  nature  of  municipal 
affairs  make  it  impracticable  to  devise  any 
scheme  of  government  that  will  be  entirely 
free  from  the  appearance,  or  in  fact  the 
reality,  of  favoritism  on  the  one  hand, 
and  discrimination  upon  the  other.  And 
it  is  largely  in  deference  to  these  practical 
conditions  that  complaining  individuals  or 
classes  must  clearly  show,  before  the  courts 
Ivill  interfere,  that  there  has  been  iin 
abuse  of  power.  In  this  connection  it  would 
not  be  out  of  the  way  to  say  that,  among 
the  duties  imposed  upon  boards  of  trustees 
and  city  councils,  excepting  the  question  of 
taxation  alone,  there  are  none  that  so 
intimately  concern  the  people,  or  that  give 
rise  to  so  much  dissatisfaction,  criticism, 
and  litigation,  as  those  which  affect  tlie 
streets,  sidewalks,  and  other  public  ways 
of  the  town  or  city.  These  public  places 
are  under  the  special  care  of  the  board  of 
trustees,  .and  they  are  and  should  be  al- 
lowed the  largest  reasonable  discretion  not 
only  in  constructing,  improving,  and  main- 
taining them  in  a  suitable  and  proper  con- 
dition for  public  travel,  but  in  removing 
from  them  any  objects  or  obstructions  that 
are  unsightly  or  objectionable,  or  that  in- 
terfere  with  their  full  enjoyment  by  the 
public.  One  reason  for  allowing  a  wide 
latitude  in  respect  to  the  control  of  these 
public  places  grows  out  of  the  fact  that 
the  law  requires  municipalities  to  keep 
the  streets,  sidewalks,  and  public  ways  in 
A  reasonably  safe  condition  for  public  travel, 
and  this  means  the  whole  of  the  way  that 
has  been  dedicated  or  set  apart  for  public 
use,  and  not  a  part  of  it. 

We  may  further  say  that  the  authority 
conferred  and  broad  discretion  allowed  in 
caring  for  and  supervising  the  condition  of 
the  streets  and  other  public  places  is  not 
confined  to  keeping  them  in  safe  condition 
for  travel;  it  extends  as  fully  to  keeping 
them  clean  and  attractive  in  appearance. 
Of  course,  how  wide  streets  or  pavements 
shall  be,  or  whether  they  shall  be  construct- 
ed out  of  one  kind  of  material  or  another, 
or  what  kind  of  obstructions  or  obstaelei 
may  be  placed  in  them  in  the  way  of  trees, 
or  telegraph  or  telephone  poles,  or  supports 
for  balconies,  or  other  objects,  or  what  reg- 
ulations shall  be  made  for  keeping  then 
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clean  and  attractive,  presents  ever  varying 
questions    that    the    municipal    authoritieb 
must  deal  with  as  they  come  up,  and  an 
the    situation    seems    to    demand.      What 
would  be  a  reasonable  obstruction   in  one 
place  or  on  one  street  might  be  an  unreason- 
able one  on   another.     What  would  be  re- 
garded as  a  suitable  sidewalk  in  one  part  of 
tiie  town  might  be  inadequate  for  the  needs 
of^another.     What  would   be  an  objection- 
able  or    unattractive   object   in    one    place 
might  not  be  so  in  another.     And  the  dif- 
ferent conditions  that  exist  in  almost  every 
city  and  town   again   bring  into  view   the 
necessity  for  allowing  the   authorities  the 
people  have  chosen  to  manage  their  affairs 
the   largest  reasonable   discretion.     Boards 
of  trustees   and   councils  must   be  citizens 
of  the  town.    They  are  selected  by  the  peo- 
ple,   and   it   must    be    presumed    that   they 
understand    the    needs    and    wants    of    the 
municipality,  and  that,  in  the  performance 
of  their   duties,  they   will   be   actuated  by 
a  desire  to  administer  its  affairs  in  such 
a  manner  as  will  contribute  to  the  growth 
and  prosperity,  as  well  as  the  safety,  health- 
fulncss,  and  beauty,  of  the  place.    Recogniz- 
ing the  force  of  these  general  suggestions, 
the   courts   have   uniformly   refused  to  in- 
terfere with  the  management  of  the  munici- 
pal affairs  of  a  city  by  its  chosen  officers, 
so   long  as   they  are   within  the  limits  of 
the  power  conferred  by  the  statute,  and  it 
is  not  shown  that,  in  the  enactment  of  or- 
dinances,  they  were   influenced   by  malice, 
corruption,  or  fraud,  or  actuated  by  an  un- 
reasonable, arbitrary,   or   capricious  spirit. 
The  facts  disclosed  by  the  record  before 
us  well  illustrate  how  unwise  and  impolitic 
it  would  be  for  the  courts  to  set  aside  acts 
of  municipal  boards  in  regulating  the  do- 
Tiestic   affairs   of  the   town   or  city  under 
their  care,  and  demonstrates  that  it  would, 
often   result  in  setting  up  the  opinion   of 
one   man   against   the   opinion   of   another, 
when   that    other    was    acting   in    the    dis- 
charge of  his   duties  and  exercising  it  in 
a   way  that  he  conceived  to  be  legitimate 
and   proper.     Here,   the  board  of  trustees, 
composed  of  five  citizens,  have  deliberately 
come    to    the    conclusion    that    this    locust 
tree    was    not    only    an    unreasonable    and 
unnecessory  obstruction  of  the  street,  but 
an  unsightly  and  useless  object,  and  should 
therefore  be  removed.     On  the  other  hand, 
the   owner   of  the  tree  and   other  citizens 
of    the  town  are   of  the  opinion   that  the 
tree  is  not  an  unreasonable  or  unnecessary 
obstruction,  and  is  useful  as  well  as  orna- 
mental, and  should  not  be  removed.    Look- 
ing at  the  question  now  from  this  stand- 
point, what  should  the  court  do  under  the 
circumstances?     Should  it  accept  the  opin- 
ion  of  the  board  of  trustees  of  the  town, 
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— of  men  selected  by  the  people  for  the 
purpose  of  administering  its  affairs,  and 
who  deliberate  and  act  und«i'  a  sense  of 
duty,  actuated  only  by  a  desire  to  do  that 
which  is  best  for  the  interests  of  the  town 
and  its  people?  Or  should  it  accept  the 
statements  of  other,  equally  as  reputable, 
citizens,  but  who  are  not  under  an  official 
duty  to  the  city,  or  charged  with  more 
than  individual  responsibility  for  the  prop- 
er conduct  of  its  affairs?  It  seems  to 
us  that  this  question  answers  itself,  and 
that  it  should  accept  the  conclusion  reached 
by  the  board  of  trustees  in  preference 
to  the  opinion  expressed  by  the  individu- 
als, unless  satisfied  that  tlieir  action  was 
unreasonable  and  arbitrary,  as  it  i%  not 
claimed  in  this  case  that  the  board  of 
trustees  was  induced  .  to  take  the  action 
it  did  from  any  impro])er  motive.  We  the 
more  readily  adopt  this  conclusimi,  be- 
cause, taking,  as  we  should  for  ourselves, 
an  independent  view  of  the  matter  as  it 
comes  to  us  in  the  record,  we  cannot  say 
that  the  board  of  trustees,  in  ordering  this 
tree  removed,  acted  in  an  arbitrary,  un- 
reasonable, or  capricious  manner.  And  so, 
aside  from  the  fact  that  it  obstructs  the 
sidewalk,  we  are  of  the  opinion  that  the 
board  of  trustees,  in  an  effort  to  beautify 
the  town  and  improve  the  appearance  of 
the  street,  had  the  authority  to  order 
its  removal.  But  it  is  said  that  there  arc 
telephone  and  telegraph  poles,  and  numbers 
of  shade  trees  in  the  streets,  each  of  which 
is  as  great,  or  nearly  as  gr^at,  an  obstruc- 
tion as  the  tree  in  question,  and  so  the 
argument  is  made  that,  as  this  tree  does 
not  obstruct  the  street  more  than  many 
other  poles  and  trees,  it  should  not  bo 
Slurried  out  for  destniction.  It  is  true 
that  in  almost  every  city  and  town  in  the 
country,  there  can  be  found  telephone,  tele- 
graph, and  electric  light  poles  in  the  streets 
or  sidewalks,  as  well  as  numbers  of  shade 
trees;  but,  so  far  as  the  poles  used  for 
business  purposes  are  concerned,  in  many 
places  the  municipal  authorities  have  re- 
quired that  they  should  be  removed,  and 
the  wires  that  had  been  attached  to  them 
put  under  the  ground,  and  in  others  they 
have  not.  The  conditions  in  many  towns 
nnd  cities  make  it  necessary,  or  at  least 
advisable,  that  these  poles  should  be  re- 
moved from  the  streets,  while  in  other 
places  their  location  on  the  streets  is  not 
a  matter  of  much  consequence. 

But  the  mere  fact  that  the  hoard  of 
trustees  permits  these  poles  in  the  town 
of  Lagrange  to  remain  in  the  street  is  not 
a  good  reason  why  they  should  be  denicl 
the  right  to  remove  this  tree  from  the  side- 
walk. And  here  again  the  question  of  dis* 
cretion  lodged  in  municipal  boards   comes 
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into  notice.  In  the  exercise  of  this  dis- 
cretion, the^  are  not  required  to  remove 
every  obstruction  or  obstacle,  but  only  those 
that  it  seems  to  them  ought  to  be  removed, 
either  for  the  purpose  of  making  the  town 
more  attractive  or  the  streets  safer  or  more 
commodious,  or  other  good  reason.  But 
we  may  add  that  shade  trees  are  not  to  be 
dealt  with  in  the  same  manner  as  poles 
or  similar  objects.  Shade  trees  add  a  great 
deal  to  the  beauty  and  comfort  of  towns 
and  cities.  The  inhabitants  are  encouraged 
to  set  them  out,  care  for  and  protect  tlieni, 
and  in  nearly  every  town  ordinances  have 
been  enacted  looking  to  their  safety.  And 
so  we  doubt  if  the  board  of  trustees  in 
any  ^own  in  the  state  would  be  so  indifTer* 
ent  or  reckless  to  the  wishes  and  civic 
spirit  of  the  community  as  to  order  the  re- 
moval of  suitable  and  attractive  shade  trees 
from  streets  or  sidewalks,  if  tliey  were  so 
located  as  to  leave  room  for  convenient 
travel,  unless  there  was  other  good  reason 
for  taking  such  action.  It  is,  however,  a 
matter  of  such  common  observation  that 
we  may  take  judicial  notice  of  the  fact 
that  locust  trees  do  not  make  desirable 
or  attractive  shade  trees.  It  is  now  sel- 
dom that  they  are  set  out  or  permitted 
to  remain  in  yards  or  other  places  where 
shade  trees  are  desirable.  Many  years  ago, 
and  before  tlie  qualities  of  majdc  and  other 
species  of  shade  trees  that  are  now  seen 
in  yards,  lawns,  and  other  places  in  this 
section  of  the  country,  were  known  or 
their  qualities  as  shade  trees  fully  under- 
stood or  appreciated,  locust  treps  were  much 
more  common  in  such  places  than  they  are 
now.  This  changed  condition,  in  keeping 
with  the  spirit  of  modern  and  progressive 
improvement,  is  illustrated  by  the  condi- 
tions existing  in  Lagrange,  where,  as  the 
record  shows,  the  people  have  been  gradual- 
ly cutting  down  locust  trees  and  setting  out 
in  place  of  them  more  ornamental  and  bet- 
ter sliade  trees.  So  that  the  question  of 
the  power  of  the  board  of  trustees  to  order 
removed  an  attractive  and  suitable  shade 
tree  tliat  was  so  situated  as  to  leave 
enough  of  the  street  for  convenient  travel 
18  not  presented  by  this  record.  If  it  was, 
probably  a  different  conclusion  might  be 
reached,  as  the  abutting  property  owner, 
whether  he  owns  a  fee  in  the  sidewalk  or 
not,  has  rights  therein  that  he  may  enjoy  in 
a  manner  not  inconsistent  with  the  use  by 
the  public.  But  it  should  be  kept  in  mind 
that  the  right  of  the  abutting  property 
owner  to  the  use  of  the  street  is  subject 
to  the  control  of  the  municipal  authorities, 
and  to  their  judgment  the  wishes  of  the 
abutting  owner  must  generally  yield.  2 
Dill.  Mun.  Corp.  4th  ed.  §§  730—734,  28 
Cyc.  Law  &  Proc.  pp.  850,  864. 
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We  have  not  treated  as  important  the 
testimony  in  regard  to  the  value  of  tli« 
tree  to  the  adjacent  property  of  appellee, 
as  it  does  not  seem  to  us  that  the  value 
of  the  tree  under  the  circumstances  of  Hub 
case  should  be  allowed  to  alTect  the  ques- 
tion of  the  right,  of  the  board  of  trustees 
to  order  its  removal.  Of  course,  there 
might  be  a  case  in  which  the  value  of  the 
thing  ordered  to  be  removed  or  destroyed, 
in  connection  with  the  circumstances  un- 
der which  it  was  allowed  to  be  or  remain 
where  it  was  until  the  order  of  reinovr.l 
was  made,  would  be  a  proper  subject  for 
consideration  in  deteimining  whether  or  not 
the  board  of  trustees  acted  in  an  unreason- 
able, oppressive,  or  arbitrary  manner;  but 
the  value  of  this  tree  for  shade  or  other 
purposes  is  not  suflicient  to  make  this  ques- 
tion material  in  the  disposition  of  this  case. 

The  views  we  have  expressed  are  fully 
supported  by  the  cases  of  Boyd  v.  Frank- 
fort, 117  Ky.  109,  111  Am.  St.  Rep.  240, 
77  S.  W.  COJ);  Hall  v.  Com.  101  Ky.  383, 
41  S.  W.  "S;  Georgetown  v.  Hambrick,  127 
Ky.  43,  13  L.R.A.(N.S.)  1113,  128  Am. 
St.  Rep.  333,  104  S.  W.  097;  Chase  v.  Osh- 
kosh,  81  Wis.  313,  15  L.R.A.  553,  29  Am. 
St.  Rep.  898,  51  N.  W.  560;  Tate  v.  Greens- 
boro, 114  N.  C.  392,  24  L.R.A.  671,  19 
S.  E.  767;  Mt.  Carmel  v.  Shaw,  155  111. 
37,  27  L.R.A.  580,  46  Am.  St.  Ucp.  311, 
39  N.  E.  584;  Hawes  v.  Chicago,  158  III. 
653,  30  L.R.A.  225,  42  N.  E.  373;  Rosen- 
thal V.  Goldsboro,  149  N.  C.  128,  20  L.RJL 
(N.S.)  809,  62  S.  E.  905,  16  A.  &  E.  Ann. 
Cas.  639;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Wilson  V.  Simmons,  89  Me.  242,  36  AtL 
380;  Atlanta  v.  Holliday,  96  Ga.  546,  23 
S.  E.  509;  Vanderhurst  v.  Tholcke,  113  Cal. 
147,  35  L.R.A.  267,  45  Pac.  266.  As  well 
.as  by  Dillon  on  Municipal  Corporations, 
and  other  text  writers  on  the  subject. 

But  counsel  for  ap^llee  insists  that  the 
judgment  of  the  lower  court  is  sustained  by 
the  opinion  of  this  court  in  Piekrell  v. 
Carlisle,  135  Ky.  126,  24  L.R.A.(N.S.)  193. 
121  S.  W.  1029.  If  so,  it  is  necessarily 
in  conflict  with  what  we  have  said.  Al- 
though the  Piekrell  Case  presented  the  ques- 
tion of  the  right  of  the  board  of  trustees 
to  remove  obstructions  from  the  street,  tlie 
facts  as  stated  in  the  opinion  are  so  radi- 
cally different  from  the  facts  of  this  case 
that  it  could  not  well  be  controlling  author- 
ity for  the  decision  reached  by  the  lower 
court.  In  cases  like  this,  where  it  is 
difTicult,  if  not  entirely  impracticable,  to 
lay  down  any  general  principle  that  will 
fit  all  of  them,  the  courts  have  uniformly 
ruled  that  the  decision  of  each  case  must 
largely  rest  upon  the  facts  it  presents.  But, 
for   the   purpose  of  making   it   plain   that 


1910. 


LAGRANGE  v.  OVERSTREET. 


957 


there  is  no  disagreement  between  the  con- 
clusion  reached   in   the   Pickrell   Case   and 
this,  we  will  state  briefly  the  facts  of  tliat 
case  that  induced  the  court  to  hold  that 
the  action   of   the   board   of   trustees   was 
unreasonable    and    arbitrary.      Pickrell,    in 
building  a  dwelling  house   on  the  line  of 
the   street,    began    to    build    steps    out    in 
the  street,  to  enable  him  to  get  into  the 
bouse,  when  the  council  ordered  him  to  re- 
move them.    The  court  said:  "All  the  build- 
ings on  that .  block  fronting  Locust  street 
are  built  on  the  line  of  the  street,  several 
of  them  being  residences.    The  most  of  them 
have   steps   and  >  porches   extending  a   foot 
or  so,  to  3  or  4  feet,  out  on  the  pavement. 
The  pavement  along  that  block  is  12  feet 
wide,    and    constructed    of   cement.     •    .     . 
In  addition  to  the  foregoing,  the  proof  dis- 
closes the  following  facts:  Many  other  build- 
ings in  the  town  on  Main  street  and  other 
streets    had    steps    extending    out    on    the 
pavements.      On    this    lot,    where    plaintiff 
erected  his  house,  there  formerly  stood  an 
old  stone  building  used  as  a  store  for  many 
years.     It  had  stood  there  longer  than  the 
memory  of  the  oldest  inhabitant.     It  was 
built  on  the  property  line  also.    There  was 
a  stone  step  18  inches  wide,  6  or  8  inches 
high,  and  5  feet  long  in  front  of  it  and  ex- 
tending for  its  full   length  and  width   on 
the   pavement.      Just    south    of    that   step 
there  was  a  cellar  door  in  the  pavement, 
next    to   the    building.      It   was    a    double 
wooden   door,  slanting  from  the  pavement 
to  the  building,  being  some  2^  feet  higher 
at  the  building  than  at  the  pavement.     On 
its  south   side   it  was  much   higher   above 
the   surface  of   the   pavement  than   at   its 
north  side.    The  door  extended  out  onto  the 
pavement  4  feet,  and  its  width  when  open 
was    8   feet.     The   steps   now   in   question 
occupy  part  of   the   space   formerly   taken 
up  by  that  cellar  door,  and  partly  by  the 
old   steps  above  referred  to."     Upon  these 
facts   the   court   concluded   the   opinion    in 
this  way:  '^The  fact  that  others  in  the  same 
block  and  in  other  blocks  where  the  pave- 
ments were  not  so  wide,  were  suffered,  and 
had  been  for  a  great  many  years,  to  main- 
tain   similar   partial   obstructions,    is   evi- 
dence that  such  steps  were  not  unreason- 
able,  but  were  a  common   custom   in  that 
toiyn.    What  is  common  is  generally  known 
by   all,  and  would  seem  not  to  be  an  un- 
reasonable course.     The   town   might  have 
prohibited   such    steps   by   a  general   ordi- 
nance of  uniform   application.     As  it  has 
not  done  so,  unless  it  shows  that  the  par- 
ticular obstruction  complained  of  is  in  fact 
a   nuisance,  and  is  an  unreasonable  use  ot 
the  public  way  under  the  conditions  shown 
to    exist  there,  appellant  ought  not  to  be 
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singled  out  for  discipline,   merely  to  vin- 
dicate   a    previously   unused    power." 

After  a  careful  review  of  the  evidence, 
looking  at  it  from  the  standpoint  most 
favorable  to  appellee,  we  are  of  the  opinion 
that  the  board  of  trustees  acted  reasonablv, 
in  good  faith,  and  without  any  purpose  to 
harass  or  annoy,  and  so  we  conclude  that 
the  judgment  must  be  reversed,  with  direc- 
tions to  dissolve  the  injunction  and  dismiss 
the  petition. 


KANSAS    SUPREME    COUIIT, 

J.   B.   REMINGTON,   Appt., 

V. 

J.  T.  WALTHALL  et  al. 

(82  Kan.  234,  108  Pac.  112.) 

Mnniclpal  corporation  —  cutting  shade 
trees  —  liability. 

1.  In  the  exercise  of  their  delegated 
powers  to  grade  and  improve  streets,  munic- 
ipal authorities  are  vested  with  discretion 
to  determine  whether  growing  trees  are  nui- 
sances, and  what  obstructions  shall  be  re- 
moved; and  when  their  decision  is  made, 
every  reasonable  intendment  of  good  faith 
should  be  indulged,  but  an  arbitrary  deci- 
sion by  an  officer,  not  made  in  good  faith, 
that  shade  trees  of  an  abutting  owner  are 
a  nuisance,  when  in  fact  they  are  not,  and 
where  there  is  no  reason  or  public  neces- 
sity for  cutting  them  down,  is  no  protection 
or  defense  to  the  officer  who  cuts  them 
down,  when  an  action  is  brought  against 
him  to  recover  for  the  injury  and  loss. 

Same  —  cutting  shade  trees  —  right  to 
regulate  by  ordinance. 

2.  It  is  competent  for  the  city  council  to 
pass  a  resolution  directing  the  officers  in 
charge  of  the  grading  of  a  street  not  to  cut 
down  certain  shade  trees,  until  such  action 
shall  have  been  authorized  by  the  council. 

(April  9,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  o! 
the  District  Court  for  Miami  County 
in  defendants'  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  Unlawful 
cutting  down  of  certain  shade  trees.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  M.  Sheridan  for  appellant. 

Messrs.  S.  J.  Shively  and  E.  J.  Sheldon 
for  appellees. 

Head  notes  by  Johnston,  Ch.  J. 

Note.  ^  As  to  rijrht  of  municipal  corpo- 
ration to  cut  or  trim  trees  within  limits 
of  highway,  see  notes  to  Rosenthal  v. 
Goldsboro,  20  L.R.A.(N.S.)  809,  and  La- 
grange v.  Overstreet,  ante,  951. 
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Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  J.  B.  Reming- 
ton against  the  city  of  Osawatomie,  J.  T. 
Walthall,  as  mayor,  an4  W.  H.  Hickman, 
as  street  commissioner  of  the  city,  and  also 
p gainst  Walthall  and  Hickham  as  individu- 
als. The  city,  as  well  as  the  mayor  and  street 
commissioner,  went  out  of  the  case  upon 
a  ruling  sustaining  a  demurrer  as  to  them, 
and  the  case  thereafter  proceeded  against 
Walthall  and  Hickman  alone.  Remington 
alleged,  and  the  proof  tended  to  show,  that 
he  owned  a  home  in  Osawatomie  which 
fronted  on  Main  street,  and  on  this  street 
he  had  built  a  sidewalk  and  had  planted 
fourteen  shade  trees,  which  had  been  grow- 
ing there  for  over  twenty  years.  The  city 
authorities  had  notified  Remington  that 
lie  must  build  a  new  sidewalk  on  a  lower 
grade,  and  Remington  had  learned  of  an  in- 
tention by  the  mayor  and  street  commis- 
sioner to  cut  down  his  shade  trees  growing 
in  the  street  in  front  of  his  home.  He  ap- 
peared before  the  council  and  protested 
against  the  cutting  of  the  shade  trees,  and 
that  body  passed  a  resolution  to  the  effect 
that  thereafter  no  shade  trees  should  be 
cut  until  the  same  should  be  specifically 
authorized  by  the  city  council.  Testimony 
was  offered  that,  in  defiance  of  this  order 
and  without  submitting  the  question  to  the 
council,  Walthall,  the  mayor,  and  Hick- 
man, the  street  commissioner,  acting  to- 
gether, cut  down  the  shade  trees,  lifted  the 
sidewalk,  and  tumbled  it  over  upon  the 
lawn,  while  Remington  was  absent  from  the 
city,  and  proceeded  with  the  grading  of  the 
Rtreet.  In  their  answer  they  alleged  that 
the  work  was  done  in  pursuance  of  an  or- 
dinance, but  no  copy  of  such  an  ordinance 
was  pleaded,  and  none  was  produced  in 
evidence.  It  was  also  averred  that  the 
cutting  of  the  trees  was  necessary  in  order 
to  bring  the  street  in  front  of  Remington's 
property  to  grade,  but  Remington  met  these 
averments  of  the  answer  with  general  de- 
nials. In  addition  to  the  evidence  men- 
tioned. Remington  produced  testimony  that 
there  was  a  city  ordinance  regulating  the 
parking  of  streets  and  the  planting  and 
protecting  of  shade  trees,  which  provided 
for  the  punishment  of  those  who  injured 
or  destroyed  such  trees.  There  was  testi- 
mony that  Walthall,  the  mayor,  resented 
the  action  of  Remington  in  appearing  be- 
fore the  council  and  obtaining  the  order  to 
stop  the  cutting  of  shade  trees,  and  then 
remarked  that  Remington  "thought  that  lie 
had  his  auger  in  me,  but  I  have  my  auger 
in  him,  and  I  will  keep  it  there."  One  of 
the  excuses  he  made  for  cutting  the  trees 
was  that  he  had  a  stroet  force  organized 
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and  employed,  and  that  he  did  not  have  any 
other  work  for  them  to  do.  There  was 
testimony  to  the  effect  that  when  Reming- 
ton asked  the  mayor  to  defer  action  until  a 
dispute  as  to  a  survey  of  the  street  could 
be  settled,  stating  to  him  that  if  the  old 
survey  was  adopted,  he  would  put  in  a  new 
sidewalk  at  once,  Walthall  responded  in 
an  angry  and  offensive  manner  "that  if 
I  [Remington]  undertook  to  do  a  bit  of  work 
up  there,  except  right  where  he  told  me, 
that  he  would  have  me  arrested."  The  trees 
were  cut,  it  appears,  after  the  resolution 
was  passed  by  the  council,  and  without  the 
concurrence  of  that  body.  No  testimony  in 
behalf  of  Walthall  or  Hickman  was  offered, 
as  the  court  sustained  their  demurrer  to 
Remington's  evidence,  and  gave  judgment 
against  him. 

An  abutting  lot  owner  has  an  interest 
and  ownership  in  the  shade  trees  plant<Hl 
and  growing  in  the  parking  in  front  of  his 
lots.  An  assessment  may  even  be  made 
against  his  lots  to  pay  for  the  charge  of 
planting  and  maintaining  shade  trees  in 
the  street  in  front  of  his  premises.  Heller 
v.  Garden  City,  68  Kan.  263,'  48  Pac.  841. 
An  owner  holds  his  right  to  the  trees 
planted  to  adorn  and  improve  his  lots  sub- 
ject to  the  paramount  right  of  the  public 
to  the  use  of  the  streets,  but  it  is  an  owner- 
ship which  gives  him  a  standing  in  court 
to  prevent  an  \inauthorized  and  unjusti- 
fied destruction  of  the  trees  by  officers  or 
others.  Paola  v.  Wentz,  79  Kan.  148,  131 
Am.  St.  Rep.  290,  98  Pac.  775.  The  city 
authorities  are,  of  course,  not  to  be  ham- 
pered in  the  improvement  or  control  of  tljc 
streets,  and  when  they  decide  that  a  tree 
or  other  obstruction  is  a  nuisance,  and  tlmt 
the  public  good  requires  that  it  should  be 
abated  or  removed,  every  reasonable  in- 
tendment of  good  faith  and  honesty  of  the 
officers  will  be  indulged.  But  a  tree,  how- 
ever, does  not  become  a  nuisance  merely 
because  a  city  officer  has  declared  it  to  be 
such.  A  decision,  arbitrarily  made,  that  s 
tree  maintained  by  an  abutting  owner  is  s 
nuisance,  and  should  be  cut  down,  when  in 
fact  it  is  not  an  obstruction,  and  there  is 
no  reason  or  public  necessity  for  removing 
it,  is  no  defense  for  the  official  or  individ' 
ual  who  arbitrarily  and  unnecessarily  de- 
stroys it.  In  Frostburg  v.  Wineland.  M 
Md.'239,  64  L.R,A.  627,  103  Am.  St.  Rep. 
399,  56  Atl.  811,  1  A.  &  E.  Ann.  Cas.  783, 
it  was  decided  that  shade  trees  growing  on 
a  street  are  not  a  nuisance  per  ae,  and  only 
become  so  when  they  interfere  with  the  use 
of  the  street,  and  it  was  there  said:  ''It 
is  clear,  we  think,  both  upon  reason  sod 
authority,  that  when  a  municipality  under- 
takes to  destroy  private  property  which  ii 
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not  a  nuisance  per  aCr  it  then  transcends 
its    powers,     and     its     acts     are     review- 
able by  a  court  of  equity."      (Page  244.) 
In  this  case  there  was  no  proof  of  an  ordi- 
nance authorizing  the  mayor  or  street  com- 
missioner to  change  the  grade  of  the  street, 
or  to  cut  down  the  trees  and  remove  ob- 
structions from  streets;  and,  so  far  as  the 
abstract  shows,  their  action  in  this  respect 
was  without 'authority.    If  they  had  reached 
the  defense  and  offered  testimony,  they  pos- 
sibly might  have  produced  an  ordinance  giv- 
ing them  general   authority  to  grade   and 
improve  streets.    If  it  be  assumed  that  such 
authority  existed,  it  is  one  which  must  be 
exercised  in  good  faith  by  the  officers.     In- 
deed  there   is   testimony   that   the   ofllcers 
were  actuated  by  malice  in  the  action  tak- 
en: and,  if  they  were  vested  with  any  dis- 
cretion to  decide  upon  the  removal  of  the 
trees,  such  discretion  was  in  fact  abused. 
In  such  a  case  the  owner  is  entitled  to  re- 
cover  damages  from  the  one  who  destroys 
Iiis   property.     In   this   instance   the   trees 
appear  to  have  been  destroyed  against  the 
will  of  the  city  council  and  in  spite  of  its 
order. 

It  is  claimed,  however,  that  the  order  of 
the   council   was   without   force   because   it 
was  in  the  form  of  a  resolution  instead  of 
an  ordinance.  It  is  true,  as  appellees  con- 
tend,  that   the   statute    provides   that   the 
powers  of  the  council  to  open  and  improve 
streets    and    the    like    is    to    be    exercised 
through    ordinances   adopted    in    a   certain 
manner,  which  is  prescribed.     A  statutory 
direction  that  certain  steps  shall  be  taken 
by   ordinances  leaves  no  discretion   in   the 
council  as  to  methods,  and  in  a  general  way 
it  may  be  said  that  every  step  that  is  leg- 
islative in  character  must  be  accomplished 
by  an  ordinance.     There  are  many  things, 
however,  of  a  ministerial  and  administra- 
tive character  that  may  be  accomplished  by 
a    resolution.     In   McQuillin  on   Municipal 
Ordinances,  §  2,  it  is  said:     "Whether  the 
particular  thing  should  be  done  by  ordinance 
or  resolution  depends  upon  the  proper  con- 
struction of  the  charter,  and  the  forms  ob- 
served in  doing  the  act.    An  ordinance  pre- 
scribes   a    permanent    rule    of    conduct   or 
p^ovemment,  while  a  resolution  is  of  a  tem- 
porary character  only.    It  may  be  stated  as 
a  genera]  rule  that  matters  upon  which  the 
municipal   corporation   desires   to   legislate 
must  be  put  in  the  form  of  an  ordinance. 
while  all  acts  that  are  done  in  its  minis- 
terial capacity,  and   for  a  temporary  pur- 
pose, may  be  put  in  the  form  of  resolutions.** 
It  would  seem  that  a  ministerial  act,  or  a 
31   L.R.A.(N.S.) 


mere  detail  in  the  execution  of  a  power  or 
provision  for  some  temporary  matter,  ap- 
plicable alone  to  a  single  and  individual 
case,  might  be  accomplished  by  means  of  a 
resolution.  So  it  has  been  decided  that  a 
resolution  for  the  purchase  of  apparatus  for 
a  fire  department  would  bind  tlie  munici- 
pality. Green  v.  Cape  May,  41  N.  J.  L. 
45.  A  resolution  has  been  held  to.  be  suf- 
ficient to  fix  the  amount  of  a  license  fee  pre- 
viously authorized.  Burlington  v.  Putnam 
Ins.  Co.  31  Iowa,  102;  Arkadelphia  Lum- 
ber Co.  V.  Arkadelphia,  56  Ark.  370,  10  S. 
W.  1053.  It  has  been  held  to  be  sufficient 
to  direct  municipal  agents  to  make  proper 
contracts,  as  well  as  to  appoint  municipal 
agents.  Alton  v.  Mulledy,  21  111.  76;  Egan 
V.  Chicago,  5  111.  App.  70.  It  has  been  treat- 
ed as  a  proper  method  of  directing  a  convey- 
ance of  certain  property  (Morgan  v.  John- 
son, 45  C.  C.  A.  421,  106  Fed.  452),  and 
also  for  waiving  the  time  of  performance  of 
a  contract  (Hubbard  v.  Norton,  28  Ohio  St 
116).  See  also  1  Beach,  Pub.  Corp.  §  485; 
1  Dill.  Mun.  Corp.  4th  ed.  §  307.  These 
cases  illustrate  the  trend  of  authorities, 
but,  of  course,  they  depend  to  quite  an  ex- 
tent upon  the  charter  acts  under  which 
the  municipalities  were  acting.  Some  of 
them  may  be  inconsistent  with  our  general 
laws  providing  for  the  government  of  cities. 
In  case  of  an  ordinance  providing  for  tlic 
planting  of  trees  in  a  park,  for  instance, 
without  specifying  how  many  or  what  kinds 
of  trees  or  shrubs  should  be  planted,  it 
would  seem  that  a  resolution  might  be 
adopted  prescribing  how  many  of  each  kind 
of  trees  should  be  planted  in  that  park.  It 
would  appear,  too,  that  there  is  no  impro- 
priety in  providing  by  resolution  that  the  of- 
ficers in  charge  of  grading  streets  should 
consult  the  council,  or  a  committee  of  the 
council,  as  to  whether  it  was  necessary  that 
particular  shade  trees  should  be  cut  down. 
It  is  not  uncommon  for  administrative  of- 
ficers to  confer  with  a  committee  of  the 
council  having  the  special  matter  in  charge; 
and  so  far  as  anything  is  shown  in  the 
record,  the  action  of  the  council  in  passing 
the  resolution  was  a  just  and  proper  exer- 
cise of  its  powers.  The  fact  that  the  ofil- 
cers  ignored  the  resolution  tends  at  least 
to  establish  the  charge  that  they  acted  ar- 
bitrarily and  oppressively  in  destroying  the 
shade  trees  in  question. 

The  judgment  is  reversed,  and  the  case 
remanded  for  further  proceedings. 

All  the  Justices  concur. 
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DANIEL  L.  HAUENSTEIN 

V. 

CONESTOGA       TRACTION       COMPANY, 

Appt. 

(229  Pa.  128,  78  Atl.  31.) 

Carrier  —  shipper  —  taking  goods  from 
car  — care  for  emlety, 

A  consignee  of  goods  by  a  trolley  express 
car  who,  in  response  to  an  invitation  oi  the 
conductor,  goes  to  the  side  door  of  the  car 
with  a  wheelbarrow  to  receive  his  goods 
while  it  is  standing  on  a  curve,  is  entitled 
to  an  opportunity  to  reach  a  place  of  safety 
before  the  car  starts,  and  may  hold  the  car- 
rier liable  for  his  injury  in  case  the  car 
starts  and  injures  him  before  he  has  had 
sufficient  time  to  get  clear  of  its  swing 
after  he  has  received  his  property. 

(July  1,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Lancaster  County  in  plaintilFs  fayor  in  an 
action  brought  to  recover  damages  for  in- 
juries received  by  plaintiff  by  being  struck 
by  one  of  defendant's  cars.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  U.  Hensel,  for  appellant: 

If  plaintiff  had  been  on  the  lookout  he 
could  have  seen  the  danger  that  threatened 
him  from  the  rear  or  the  side  of  the  car. 
He  disregarded  it;  for  the  consequences  lie 
14  responsible;  not  the  traction  company. 

Hoffman  v.  Philadelphia  Rapid  Transit 
Co.  214  Pa.  87,  63  Atl.  409;  Osterhcldt  v. 
Peoples,  208  Pa.  310,  57  Atl.  703;  Denni- 
son  V.  North  Penn  Iron  Co.  22  Pa.  Super. 
Ct.  219;  Buzby  v.  Philadelphia  Traction  Co. 
126  Pa.  561,  12  Am.  St.  Rep.  919,  17  AtL 
895;  Hause  v.  Lehigh  Valley  Transit  Co. 
38  Pa.   Super.  Ct.  618;   Widener  v.  Phila- 


Jfote.  —  IHity  of  carrier  to  protect  one 
other  than  employee  from  injury  hy 
movement  of  cars  or  trains  while 
loading  or  unloading  freight  or  ex- 
press. 

In  cases  where,  as  in  Hauenstetn  v.  Con- 
ESTOOA  Traction  Co.,  a  consignor  or  con- 
signee is  upon  premises  of  a  carrier,  at  the 
express  invitation  of  an  agent  thereof,  for 
the  purpose  of  loading  or  unloading  freight 
or  express,  it  seems  clear  that  he  is  entitled 
to  protection  from  injury  by  any  negligent 
movement  of  the  company's  cars  or  trains. 
Thus,  a  consignee  of  freight  engaged,  at  the 
request  of  the  conductor  in  charge  of  a 
train,  in  removing  therefrom  the  merchan- 
dise consigned  to  him,  is  not  a  mere  licensee, 
but  is  entitled  to  protection  against  the 
carelessness  and  negligence  of  the  company, 
through  its  servants,  in  making  a  coupling 
whereby  he  is  injured.  Santa  Fe,  P.  &  P. 
R.  Co.  v.  Ford,  10  Ariz.  201,  85  Pac.  1072. 

And  a  drayman  who,  by  the  direction  of 
an  agent  of  the  railroad  company,  drives 
alongside  a  car  on  a  side  track  for  the 
purpose  of  hauling  freight  away  from  the 
car,  is  not  a  mere  licensee,  and  the  company 
owes  him  the  duty  to  exercise  care  for  his 
protection,  and  not  to  back  a  train,  without 
any  signal  or  warning,  along  its  track  and 
over  his  drav  while  he  is  in  the  car  assist- 

« 

ing  the  railroad  agent  to  get  out  the 
freight.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Ives,  12  Ind.  App.  602,  40  N.  E.  923. 

So,  one  under  contract  with  a  consignee 
to  unload  grain  who,  by  direction  of  the 
company's  agent  and  in  accordance  with 
custom,  proceeds  to  unload  from  a  car 
placed  upon  a  spur  track  so  located  that 
it  can  be  reached  and  unloaded  only  from 
one  side  by  backing  a  team  into  a  narrow 
triangular  space  between  the  spur  track 
and  a  side  track,  has  the  right  to  assume 
that  while  thus  engaged  he  will  not  be  sub- 
jected to  injury,  in  person  or  property,  by 
the  company's  negligence,  and  is  entitled, 
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while  at  work,  to  be  free  from  the  danger  of 
being  run  down  by  trains  in  the  company'^ 
control ;  and  the  act  of  the  company  in  thus 
placing  the  car  and  then  running  a  locomo- 
tive on  the  side  track  so  that  it  comes  into 
collision  with  the  team,  shows  a  breach  of 
duty  toward  the  person  so  unloading,  and 
is  evidence  of  negligence  on  the  part  of  the 
company.  Bachant  v.  Boston  &  M.  R.  (%». 
187  Mass.  392,  105  Am.  St.  Rep.  408,  73  N. 
£.  642. 

And  one  who  drives  his  team  in  a  space 
between  railroad  tracks  by  direction  of  tlie 
railroad  company's  agent,  to  load  freight 
into  cars,  has  the  right  to  assume  that  the 
company  will  not  render  his  position  hazard- 
ous by  any  act  of  negligence  on  its  part, 
and  is  not  bound  to  exercise  that  degree  of 
care  in  looking  and  listening  which  would 
have  been  required  if  he  had  not  been  so  en- 
gaged; and  the  company  is  liable  for  the 
killing  of  his  team  by  the  negligent  running 
of  a  train  on  the  adjoining  track.  Chicago 
&  E.  I.  R.  Co.  V.  Crose,  214  111.  602,  105 
Am.  St.  Rep.  136,  73  N.  E.  865. 

A  railroad  company  owes  to  a  shipper 
packing  goods,  as  directed  by  the  agent  oi 
the  company,  in  a  box  car  left  on  a  side 
track  for  that  purpose,  the  duty  to  protect 
him  from  injury  by  approaching  trains  or 
locomotives ;  and  he  has  a  right  to  so  occupy 
the  car,  even  if  such  position  be  hazardous, 
and  to  rely  upon  the  diligence  of  the  com- 
pany to  protect  him  from  danger  from  its 
violently  running  a  train  against  the  car 
without  notice  or  warning  of  any  kind,  and 
knowing,  or  having  good  reason  to  know, 
that  he  was  so  engaged  in  the  car.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  V.  Hauck,  8  Ind.  App. 
367,  35  N.  E.  573. 

The  law^  imposes  upon  railroad  companies, 
in  behalf  of  an  employee  of  a  consignee  en- 
gaged in  loading  and  unloading  freight  from 
a  car  upon  a  side  track  of  a  railroad  by 
direction  of  an  agent  of  the  company,  the 
duty  to  use  all  necessary  precaution  ind  to 
give  proper  signals  to  warn  of  danger,  before 
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delphia  Rapid  Transit  Co.  224  Pa.  171,  73 
Atl.  209. 

Messrs.  Martin  M.  Harnish  and  Wil- 
liam R.  Harnish  for  appellee. 

< 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  brought  by 
the  plaintiff'  to  recover  damages  for  in- 
juries received  by  him  by  being  struck  by 
one  of  defendant's  cars.  The  only  ques- 
tion that  needs  consideration  here  is  wheth- 
er the  court  below  erred  in  refusing  to 
withdraw  the  case  from  the  jury  and  in  not 
directing  a  verdict  for  the  defendant. 

The  defendant  operates  a  street  railway 
through  the  borough  of  Mt.  Joy,  in  Lan- 
caster county.  It  runs  an  express  car  over 
its  lines  for  the  purpose  of  delivering  freight 
and  baggage.  On  the  morning  of  the  acci- 
dent it  carried  certain  freight  for  the  plain- 
tiff, who  conducts  a  small  grocery  store  in 


the  borough  of  Mt.  Joy.  When  the  car  car- 
rying his  oranges  and  bananas  reached 
the  intersection  of  Columbia  avenue  and 
South  Barbara  street,  the  plaintiff  was 
standing  on  the  pavement  awaiting  its  ar- 
rival. He  called  to  the  conductor  to  know 
whether  he  had  any  freight  for  him,  and 
received  an  affirmative  answer.  He  told  the 
conductor  to  put  the  freight  off,  but  the 
latter  told  the  plaintiff  to  bring  a  wheel- 
barrow and  take  the  freight  from  the  car. 
The  car  had  doors  in  its  sides  as  well  as 
in  the  ends.  The  plaintiff  took  his  wheel- 
barrow to  a  side  door.  He  stood  between 
the  handles  of  the  barrow,  and  the  conduc- 
tor handed  him  a  box  of  oranges,  which  he 
placed  on  the  barrow.  The  conductor  next 
handed  him  a  crate  of  bananas,  which  the 
plaintiff  took,  and  just  as  he  placed  it  on 
the  barrow  the  car  started  and  struck  him, 
causing  the  injuries  of  which  he  complains. 
The  car  had  stopped  and  was  standing  on 


violently  driving  other  cars  against  the  one 
so  occupied,  causing  injury  to  the  occupant. 
Illinois  C.  R.  Co.  v.  Shultz,  64  111.  172. 

So,  where  an  employee  of  a  consignee  of 
goods  is  told  by  an  agent  of  the  railroad 
company  to  get  the  goods  from  a  certain  de- 
tached car  standing  on  a  siding,  the  com- 
pany owes  him  the  duty  to  notify  him  of 
any  intention  to  move  the  car,  so  that  he  can 
get  out,  without  harm  to  himself,  before  the 
car  is  coupled  on  to  the  train  and  moved 
awav.  Smith  v.  Southern  R.  Co.  129  N. 
C.  374,  40  S.  E.  86. 

And  where  a  railroad  company  has  placed 
an  empty  car  on  its  track,  to  be  loaded  by 
a  shipper  of  freight,  and  such  shipper  is  on 
the  car  by  direction  of  a  brakeman  of  the 
company,  the  company  owes  him  the  duty  to 
give  him  a  signal  or  warning  before  mov- 
ing the  car.  Louisville  &  N.  R.  Co.  v. 
Turner,  12  Ky.  L.  Rep.  606   (abstract). 

Likewise,  a  railroad  company  which  has 
placed  cars  upon  a  switch,  to  be  loaded  with 
cotton,  owes  to  an  employee  of  a  shipper 
going,  with  the  consent  of  the  company's 
agent  in  control,  into  tlie  car  to  count  the 
bales  of  cotton  after  it  has  been  loaded  by 
other  employees  of  the  shipper,  the  duty  to 
exercise  reasonable  care  and  prudence  in 
switching  and  moving  cars  to  prevent  injury 
to  him.  Missouri,  K.  &  T.  R.  Co.  v.  Holman, 
15  Tex.  Civ.  App.  16,  39  S.  W.  130. 

But  in  Nauss  v.  Boston  &  M.  R.  Co.  105 
Mass.  364,  81  N.  E.  280,  it  is  held  that 
-where  one,  after  certain  freight  is  loaded, 
remains  on  the  car,  by  permission  of  the 
railroad  company,  to  secure  it  and  other- 
wise complete  its  preparation  for  its 
journey,  while  the  car  is  being  shifted  to 
another  track,  "the  case  is  different  from 
that  in  which  the  party  has  a  right  to 
think  he  can  work  in  safety  without  paying 
fuiy  heed  to  his  position;"  and  while  it 
may  be  negligence  for  the  company  to  make 
an  ordinary  coupling  in  the  course  of  mak- 
ing up-  the  train,  without  warning  to  such 
person,  it  is  not  such  gross  negligence  as 
51   L.R.A.(N.S.) 


will  sustain  a  statutory  action  for  loss  of 
life  by  reason  of  gross  negligence  of  the 
carrier's  servants. 

In  State  use  of  Mummaugh  v.  Western 
Maryland  R.  Co.  98  Md.  125,  103  Am.  St. 
Rep.  388,  56  Atl.  394,  1  A.  j&  E.  Ann.  Cas. 
598,  it  is  held  that  where  a  shipper  enters 
a  car  to  deliver  property  for  transporta- 
tion, with  the  knowledge  and  assent  of  the 
company  and  in  accordance  with  the  custom 
and  practice  of  shippers  so  to  do;  or  with 
the  knowledge,  consent,  acquiescence,  and 
approval  of  the  company,  and  in  accordance 
with  such  custom  and  practice;  or  on  the 
invitation  and  at  the  request  of  the  em- 
ployees of  the  company,  and  also  in  ac- 
cordance with,  said  custom, — ^the  railroad 
company  is  bound  to  exercise  prudence,  rea- 
sonable care,  and  skill  to  avoid  injuring 
him  by  starting  the  train  while  he  is 
leaving  the  car. 

So,  where  mail  and  express  wagons  reg- 
ularly drive  up  to  a  car  m  a  certain  train 
to  load  and  unload  mail  and  express,  it 
is  the  duty  of  the  conductor  to  know  that 
his  train  is  free  from  the  wagons  before 
he  starts  it,  and  if  he  does  not  do  so  the 
company  is  liable  for  an  injury  to  the 
driver  of  one  of  such  wagons  caused  by 
steps  on  a  car  of  the  train  striking  the 
other  wagon,  throwing  it  against  the  Urst. 
Chesapeake  &  O.  R.  Co.  v.  Wiley,  28  Ky. 
L.  Rep.  770,  90  S.  W.  557. 

And  where  a  railroad  company  furnishes 
cars  on  a  side  track,  alongside  a  quarry,  to 
be  loaded  with  crushed  stone  for  transpor- 
tation, and  is  accustomed  to  leave  them  on 
a  heavy  grade  above  the  point  for  loading, 
with  the  brake  set  on  each  car,  so  that  em- 
ployees of  the  quarry  may  let  them  down 
into  position  for  loading,  one  at  a  time,  as 
needed,  the  company  is  bound  to  leave  the 
brakes  set  on  all  cars  so  left,  in  accordance 
with  such  custom,  to  prevent  injury  to  an 
employee  of  the  quarry  by  other  cars  run- 
ning upon  him  when,  relying  upon  such 
custom,  he  lets  down  a  car  to  be  loaded. 
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V,*rkU-T**m  r.  hfMiUrn  K-  C4>,  146  X.  C  276. 

It  iM-^Tfi*  to  ff^  a  w<:II-«(ettl*d  rule.  also, 
tbat  w^i^m  a  raii\rf/SLd  effm\tAuy  has   plaee-J 
#;ani  Nfi/ifi  a  hi*Ut  Xr-^/'V,  <st  oiUf.r  unual  place 
Uf  \ff  i'/a/l*"i  ifT  uf.Utafi*'ii  bv  the  owners  of 
it*'i'/''X.   inj'-h   oiAners   and   their   employees 
ftu*\  n%k\^t'Auin  have  an  implied,  if  not  an 
4-%ifri'»m,  invitation  to  enter  up^^n  the  prem- 
iMii  of  the  raiiroa/1  eomfiany  for  the  pur- 1 
|i//M'  of  loa/iin((  or  uriloadin^r  frcls^hX.    Con?-  | 
/Ion  V,   O'laware  4   H,  (anal  Co.   15  X.  Y.  I 
Wt't'U.   I;i((.  24:    Mi».Houri,  K.   k  T.  R.   Co. 
y,  'lhoMi;ii»,  48  J  ex.  (.iv.  App.  640,  107  S-  W. 

Hit,  an  employes  of  a  street  contractor 
shov«'lin(f  gravel  at  a  place  to  which  it  has 
)p4'**tt  r'arrJ<Ml,  aiid  where  it  has  l)een  de- 
^ftmiU'tl  hy  a  railroad  company  for  the  con- 
iTHt'Utr^  is  an  invitee  of  the  company, 
through  the  ajcr^r'ment  between  the  com- 
pany and  the  contractor,  and  the  railroad 
company  is  uudor  an  obligation  to  excrcisie 
CMr<»  for  hi«»  saf^fy  to  prfvcrit  the  derail- 
ment of  passing  trains  to  his  injury.  St. 
1,011  is,  J.  &  K.  i{.  Co.  V.  Kidgc,  20  Ind,  App. 
[fi'l,   4»    N.    K.    H-ZH. 

"It  In  the  <*HtahliMhr*d  Inw  thnt  one  who 
^oi's  upon  the  pn-uiiwn  of  a  railroad  com- 
iMiny  in  the  iiHiial  course  of  buHincss  with 
It.  for  the  purpose  of  londinfc  or  unloading): 
or  rh'livcrinK  a>id  rccoivinrr  frcif^ht,  is  not 
a  nM«r<'  lifciiHi'c,  hut  is  entitled  to  the  care 
due  otu*  who  is  invited  to  ^o  upon  the  prem- 
iMPM  of  another."     llud^ons  v.  St.  Louis  & 

H.  V.  n.  Co.  ^'M)  Mo.  App.  44,  no  s.  w.  rri-z. 

And  the  company  owes  to  such  persons, 
if  it  knows  or  is  clinrffcahle  with  knowledf^e 
of  Ihi'ir  pri'Mence,  the  duty  to  give  them 
notlro  or  warning  of  any  movement  of 
nirs  or  trains  in  the  vicinity  likely  to  in- 
jure them.  Chiciiijo  S:  K.  \\.  Co.  v.  Sliaw. 
r.4  C.  V.  A.  77.   lirt  Ked.  021.  writ  of  cer- 


tiomrl   denied  in   187  U.  S.  (J40,  47  L. 
:il   li.K.A.(N.S.) 


ed. 


345.  23  Sap.  Ct.  Bep.  841;  L:tt>  Ecvk  k 
H.  S-  W.  R.  Co.  T.  Cnwa,  7S  Art  2±.v  -J 
S.  W.  9%1:  Central  R.  Co.  t,  I>i5eT.  i:-: 
Oa.  346.  42  S.  E.  510:  Loaisrile  4  X.  ?. 
Co.  T.  Farria,  30  Ky.  L.  Rep.  IliC.  1»  S. 
W.  870;  Fitzpatrick  t.  KicI^ijaB  C.  R.  l:. 
149  Mich.  194,  112  X.  W.  915:  Eekert  ^ 
Great  Xorthcm  R.  Co.  104  Minn.  435.  ::^ 
X.  \V.  1024:  CopIeT  t.  UnioD  P.  BL  Col  2« 
LUh.  361.  73  Pac.'517. 

**\Vhen  a  railroad  compaDT  puts  laade>i 
cars  upon  a  side  track,  for  tbe  purpose  of 
being  unloaded  by  the  owners  of  tbe  freicist. 
and  such  owners,  their  agents*  or  serTaj.t§. 
with  the  express  or  implied  consent  of  th^ 
company,  proceed  to  remove  tbe  freisbt.  t'le 
company,  in  such  case,  has  no  ri^ht.  with- 
out special  notice  and  warning,  to  run  or 
back  a  train  in  upon  the  side  track  wl'i-e 
the  cars  are  being  unloaded.  And  while, 
in  such  case,  those  engaged  in  tbe  work  of 
unloading  are  not  permitted  to  close  their 
eyes  or  ears  to  what  comes  within  tbe 
range  of  these  senses,  yet  they  may  give 
their  undivided  attention  to  their  work, 
and  are  justified  in  assuming  that  the  com- 
pany will  not  molest  them,  or  render  their 
position  hazardous,  without  such  notice 
or  warning.  That  such  is  tbe  law,  is  well 
settled  bv  authority."  Chicago  k  X.  W. 
R.  Co.v.Goebel,  119*  111.  515.  10  X.  E.  361». 

So,  "the  rule  is  well  settled  that,  where 
the  railroad  company  places  a  freight  car 
upon  a  side  track  for  the  purpose  of  its  be- 
ing unloaded  by  the  owners  of  the  freight 
or  their  servants,  the  servajits  are  rightly 
upon  the  car,  and  the  railroad  company  ha» 
no  right  in  such  a  case  to  hack  other  ears 
against  it,  without  warning,  so  as  to  in- 
jure them."  Louisville  A  N.  R.  Co.  t. 
Hurst,  132  Ky.  121,  116  S.  W.  291, 

"In  cases  like  this,  the  law  is  that  when 
persons  other  than  employees  are,  by  tbe 
consent  or  direction  of  the  railroad  com* 
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receive  his  freight,  it  was  the  duty  of  the 
conductor  not  to  move  the  car  until  the 
freight -had  been  delivered  and  the  plain- 
tiff had  an  opportunity  to  leave  the  car. 
The  conductor  is  charged  with  notice  of 
the  exact  position  of  the  plaintiff  in  ref- 
erence to  the  car.  He  saw  the  barrow  and 
Baw  the  man  while  the  freight  was  being 
handed  out  of  the  door  of  the  car.  He  also 
knew  that  the  car  was  standing  on  a  curve, 
and  is  presumed  to  know  that  the  rear  of 
the  car  might  come  in  contact  with  the 
man  in  the  position  in  which  he  was  placed. 
It  was  therefore  negligence  for  the  conduc- 
tor to  start  the  car  without  giving  the 
plaintiff  an  opportunity  to  leave  it.  It  is 
not  correct,  as  contended  by  defendant's 
counsel.,  that  the  plaintiff  "stayed  within 
the  radius  of  a  patent  danger."  The  side 
door  of  the  car  was  closed,  and  the  car 
was  started  by  the  conductor  before  the 
unloading  of  the  freight  was  completed  by 
its  being  placed  on  the  barrow;  hence  the 


plaintiff  did  not  remain  within  the  swing 
of  the  car  after  tlie  unloading  of  the 
freight.  Had  he  loitered  there  his  inju- 
ries would,  under  those  circumstances, 
have  resulted  from  his  own  negligence.  But 
the  accident  happened  by  reason  of  the  con- 
ductor moving  the  car  before  the  plaintiff 
had  an  opportunity  to  complete  the  trans- 
fer of  his  freight  to  the  barrow  and  remove 
it  from  danger.  There  was  no  excuse  for 
such  action  on  the  part  of  the  conductor. 
Knowing  the  proximity  of  the  plaintiff  to 
the  car  and  the  consequent  danger  to  him 
by  moving  it  on  the  curve,  it  was  the  duty 
of  the  conductor  to  give  the  plaintiff  an 
opportunity  to  avoid  the  danger. 

The  case  was  for  the  jury,  and  was  prop- 
erly submitted  by  the  learned  trial  judge. 
There  was  no  error  in  the  answer  to  points 
or  in  the  charge,  and  therefore  the  judg- 
ment will  not  be  disturbed. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


pany,  engaged  in  loading  or  unloading  a 
car,  it  is  negligence  on  the  part  of  the  com- 
pany to  move  the  car  so  being  loaded  or 
unloaded,  without  first  giving  notice  to  the 
persons  engaged  in  loading  or  unloading  it, 
if  their  presence  is  known,  or  could  be 
known  by  the  exercise  of  ordinary  care,  so 
that  they  may  have  reasonable  time  and 
opportunity  to  save  themselves  from  in- 
jury." Louisville  &  N.  R.  Co.  v.  Crow,  — 
Ky.  — ,  118  S.  W.  365. 

So,  where  a  carrier  has  delivered  a  load- 
ed car  at  the  place  where  it  is  customary 
for  such  cars  to  be  unloaded,  it  owes  to  an 
employee  of  the  consignee  entering  the  car 
to  unload  it,  the  duty  not  to  expose  him 
to  danger  while  so  engaged,  by  backing  a 
car  in  upon  him. without  giving  him  timely 
warning,  and  it  must  exercise  ordinary  dili- 
gence to  ascertain  whether  he  is  in  the  car 
before  so  backing  in.  •  Houston  &  T.  C.  R. 
Co.  V.  Gerald,  —  Tex.  Civ.  App.  — ,  128  S. 
W.  166. 

And  it  is  the  duty  of  a  railroad  company 
to  furnish  to  an  employee  of  a  shipper,  en- 
gaged in  ]oading  wood  in  a  car  on  a  side 
track  where  it  has  been  placed  by  the  com- 
pany to  be  loaded,  protection  from  injury 
by  a  locomotive  violently  striking  the  car 
without  warning.  Baltimore  &  0.  S.  W. 
R.  Co.  V.  Trennepohl,  44  Ind.  App.  105,  87 
N.  E.   1059. 

In  Gessley  v.  Missouri  P.  R.  Co.  32  Mo. 
App.  413,  it  is  held  that  a  railroad  com- 
pany owes  to  a  shipper  for  whom  it  has 
placed  a  car  on  a  side  track  to  be  loaded, 
ajid  who  is  engaged  in  loading  such  car, 
the  duty  of  active  vigilance  to  prevent  in- 
juring hira  by  striking  the  car  which  is 
bein^  loaded  with  other  cars;  and  it  has 
no  right,  without  special  notice  and  warn- 
ing, to  back  an  engine  and  other  cars  in 
upon  the  same  track  and  against  such  car 
Mobile  it  is  beinsT  loaded. 

And  in  Lovell  v.  Kansas  City  Southern 
31   L.R.A.(N.S.) 


R.  Co.  121  Mo.  App.  466,  97  S.  W.  193,  it 
is  said  that  a  purchaser  from  a  consignee 
of  grain,  engaged  in  sacking  the  grain  in 
the  car  at  its  place  of  delivery,  preliminary 
to  unloading,  being  in  the  car  rightfully  at 
the  invitation  of  the  consignee  and  engaged 
in  work  connected  with  the  process  of  un- 
loading, is  entitled  to  warning  of  any  con- 
templated movement  of  the  car  in  time  .for 
him  to  look  out  for  his  safety,  provided  the 
company  should  have  considered  the  likeli- 
hood of  his  presence  in  the  car;  but  it  is 
not  bound  to  guard  against  a  mere  possi- 
bility out  of  the  course  of  known  events; 
and  negligence  is  not  shown  by  its  failure 
to  warn  such  person  at  a  time  when  it  was 
customary  for  the  men  unloading  to  be  at 
lunch,  and  there  is  no  visible  sign  of  ac- 
tivity about  the  car,  and  where  tliere  would 
have  been  a  wagon  at  the  door  if  the  work 
of  shoveling  loose  grain  into  wagons  had 
been  progressing,  and  there  is  no  evidence 
that  grain  had  ever  before  been  sacked  in 
the  car  before  unloading  with  the  company's 
knowledge. 

And  this  duty  to  warn  an  employee  of  a 
shipper  cannot  be  shifted  to  the  employer. 
Central  R.  Co.  v.  Duffey,  116  Ga.  346,  42 
S.  E.  510. 

It  is  the  duty  of  the  carrier  to  exercise 
ordinary  or  reasonable  care  and  diligence, 
in  moving  its  cars,  to  prevent  injury  to 
owners  of  freight  and  their  employees  and 
assistnnts  rightfully  engaged  in  loading  or 
unloading  cars.  Kansas  City  Southern  R. 
Co.  V.  Moles,  58  C.  C.  A.  29,  121  Fed.  351; 
Little  Rock  &  H.  S.  W.  R.  Co.  v.  Cross,  78 
Ark.  2a0,  93  S.  W.  981;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Clements,  93  Ark.  15,  123 
S.  W.  783;  Pennsylvania  Co.  v.  Backcs,  133 
III.  265.  24  N.  E.  503;  Chicago  &  I.  Coal  R. 
Co.  V.  McDaniel,  134  Ind.  166,  32  N.  E. 
728,  33  N.  E.  769;  Hopkins  v.  Boyd,  18 
Ind.  App.  63,  47  N.  E.  480;  Watson  v. 
Wabash,  St.  L.  &  P.  R.  Co.  66  Iowa,  164, 
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23  N.  W.  380;  Union  P.  R.  Co.  v.  Harwood, 
31  Kan.  388,  2  Pac.  605;  Missouri,  K  &  T. 
R.  Co.  V.  Taylor,  73  Kan.  482,  85  Pac.  528; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Vaught, 
25  Ky.  L.  Rep.  1870,  78  S.  W.  859;  Louis- 
ville &  N.  R.  Co.  V.  Logadon,  114  Ky.  746, 
71  S.  W.  906;  Louisville  &  N.  R.  Co.  v. 
Smith,  27  Ky.  L.  Rep.  267,  84  S.  W.  756; 
Chesapeake  i  O.  R.  Co.  v.  Plummer,  —  Ky. 
— ,  136  S.  W.  159;  Jacobson  v.  St.  Paul  & 
D.  R.  Co.  41  Minn.  206,  42  N.  W.  932; 
Hudgens  v.  St.  Louis  &  S.  F.  R.  Co.  139 
Mo.  App.  44,  119  S.  W.  622;  Dunkman  v. 
Wabash,  St.  L.  &  P.  R.  Co.  95  Mo.  232,  4 
S.  W.  670;  Spotts  V.  Wabash  Western  R. 
Co.  Ill  Mo.  380,  33  Am.  St,  Rep.  531,  20 
S.  W.  190 ;  Barton  v.  New  York  C.  &  H.  R. 
R.  Co.  1  Thomp.  &  C.  297,  affirmed  without 
opinion  in  56  N.  Y.  660;  Stinson  v.  New 
York  C.  R.  Co.  32  N.  Y.  333,  88  Am.  Dec. 
332;  Fisher  ▼.  New  York  Dock  Co.  91  App. 
Div.  526,  87  N.  Y.  Supp.  117,  affirmed  with- 
out opinion  in  181  N.  Y.  579,  74  N.  E. 
1117;  Congdon  v.  Delaware  &  H.  Canal 
Co.  16  N.  Y.  Week.  Dig.  24;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Bryant,  30  Tex.  Civ.  App.  4, 
66  S.  W.  804;  St.  Louis  Southwestern  R. 
Co.  V.  Brown,  30  Tex.  .Civ.  App.  67,  69  S. 
W.  1010;  St.  Louis  Southwestern,  R.  Co. 
V.  Kennemore,  —  Tex.  Civ.  App.  — ,  81  8. 
W.  802;  Missouri,  K.  &  T.  R.  Co.  v.  Thomas, 
48  Tex.  Civ.  App.  646,  107  S.  W.  868; 
Dooley  v.  Missouri,  K.  &  T.  R.  Co.  60 
Tex.  Civ.  App.  298,  110  S.  W.  135;  Hickey 
V.  Rio  Grande  Western  R.  Co.  29  Utah, 
392,  82  Pac.  29. 

And  this  is  especially  true  where  the 
employee  of  the  consignee  engaged  in  un- 
loading is  unfamiliar  with  the  place,  and 
the  movement  of  trains  there,  and  the  fre- 
quency of  switching.  Illinois  C.  R.  Co.  v. 
Hoffman,  67  111.  287. 

"The  rule  is  well  settled  by  the  great 
weight  of  authority  that  when  a  railroad 
company  places  cars  upon  a  side  track  for 
the  purpose  of  being  loaded  by  siiippers  and 
consignors  of  freight,  it  is  the  duty  of  the 
company  to  exercise  ordinary  care  to  pro- 
tect the  parties  from  injury  who  are  at 
work,  with  its  knowledge  and  consent,  un- 
loading such  cars."  Copley  v.  Union  P.  R. 
Co.  26  Utah,  361,  73  Pac.  517. 

And  it  is  a  question  for  the  jury  wheth- 
er a  train  crew  knew  of,  or  should  have 
anticipated,  the  presence  of  someone  in  a 
car,  and  should  have  operated  the  train 
with  that  end  in  view  to  avoid  injury.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Stovall,  — 
Ark.  — ,  136  S.  W.  169. 

"The  care  which  the  law  exacts  of  a  de- 
fendant in  a  case  like  this  is  the  care  which 
a  person  of  ordinary  prudence  would,  or 
ought  to,  use  under  the  circumstances  of 
any  given  case  to  avoid  injury  to  others; 
and  it  is  relative.  The  degree  of  care  to  be 
observed  depends  upon  the  necessity  for  it 
which  arises  out  of  the  circumstances/' 
Baltimore  &  0.  R.  Co.  v.  Charvat,  94  Md. 
669,  51  Atl.  413. 

When  a  railroad  company  places  a  car 
on  a  side  track  for  the  purpose  of  allowing 
it  to  be  loaded  by  a  shipper,  it  does  so 
31  L.R.A.(N.S.) 


with  the  knowledge  that  It  will  be  occupied 
by  the  shipper  or  his  employees  from  time 
to  time  until  the  loading  is  completed,  and 
this  knowledge  carries  with  it  a  duty  to 
operate  and  move  the  car  in  such  a  manner 
and  on  such  notice  to  an  employee  of  the 
shipper  engaged  in  loading,  or  l)eing  there 
in  connection  with  the  business,  aa  will 
not  place  him  in  danger.  Atlanta,  K.  & 
N.  R.  Co.  v.  Roberts,  116  Ga.  505,  42  S.  £. 
753. 

So,  a  railroad  company  owes  to  an  em- 
ployee of  a  consignee  while  he  is  upon  the 
train  unloading  freight,  the  duty  to  start 
the  train  in  the  manner  that  an  ordinarily 
prudent  engineer  would  start  it,  and  not 
with  unusual  force  or  jerk.  Morrill  r. 
Detroit  &  M.  R.  Co.  159  Mich.  478,  124  N. 
W.  520. 

And  a  finding  of  negligence  is  sustained, 
where  a  railroad  company,  in  making  a 
flying  switch,  without  warning  "kicked" 
two  heavily  loaded  cars  on  to  a  siding  with- 
out adequate  means  of  controlling  them, 
whereby  they  struck  a  car  which  waa  be- 
ing unloaded  there,  to  the  injury  of  one 
engaged  in  unloading  it.  Kansas  City 
Southern  R.  Co.  v.  Moles,  68  C.  C.  A.  29, 
121  Fed.  351. 

— or  where,  with  knowledge  of  a  ship- 
per's presence  in  a  car,  loading  goods  for 
shipment,  but  without  notice  or  warning 
to  liim,  the  company's  servants  turned  cars 
loose  on  a  side  track  without  a  brakeman. 
and  such  cars  collided  with  the  one  in  which 
such  shipper  was  working,  causing  injury 
to  him.  Louisville  k  N.  R.  Co.  v.  Smith, 
27  Ky.  L.  Rep.  257,  84  S.  W.  755. 

— or  by  evidence  that  an  engineer  who 
had  reason  to  believe  that  someone  was 
working  in  a  car  allowed  his  engine  to  ap- 
proach the  car  at  such  a  speed  that  he 
could  not  check  the  engine,  and  bumped  in- 
to the  car  with  unusual  violence,  injuring^ 
the  shipper  engaged  in  loading  freight 
therein.  St.  Jx>uis,  I.  M.  &  S.  R.  Co.  v. 
Clements,  93  Ark.  15,  123  S.  W.  783. 

And  "to  leave  a  car  with  the  brakes  not 
set,  at  the  top  of  a  down  grade  on  a  spur 
track  on  which  it  is  the  practice  for  ship- 
pers  to  move  cars  by  hand,  is  an  act  of 
negligence"  as  to  the  employee  of  a  ship- 
per who,  ignorant  of  the  existence  of  the 
grade,  moves  a  lower  car  on  which  the 
brakes  were  set,  so  that  the  upper  car 
is  started  by  a  high  wind  and  runs  down 
the  grade  and  against  him  to  his  injurv. 
Pratt  V.  New  York,  N.  H.  &  H.  R.  Co.  187 
Mass.  6,  77  N.  E.  328. 

So,  a  railroad  company  delivering  a  car 
of  freight  for  unloading  on  a  side  track 
built  on  land  of  the  consignee,  and  on  a 
grade,  owes  to  an  employee  of  the  con- 
signee whom  it  is  deemed  to  have  invited 
to  enter  the  car  to  unload  the  freight,  the 
duty  to  secure  the  car  in  a  proper  manner 
to  prevent  its  running  down  the  grade  to 
the  main  track  and  overturning  to  the  in- 
jurv of  such  person.  Wheeling  &  L.  E.  R. 
Co.'v.  Rupp,  27  Ohio  C.  C.  212. 

Likewise,  a  railroad  company  owes  to  an 
employee  of  a  consignee  who,  with  knowl- 
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edge  of  the  switching  crew  of  the  company, 
remains  in  a  car  in  which  he  is  engaged  in 
unloading  while  it  is  being  switched  about 
with  other  cars  and  returned  to  its  posi- 
tion after  unloading,  the  duty  to  do  the 
switching  with  such  care  and  prudence  as 
a  reasonably  careful  and  prudent  man 
would  exercise  under  the  circumstances, 
and  to  run  against  the  car  with  only  such 
speed  9ud  force  as  is  reasonably  necessary 
under  the  circumstances.  Dolson  v.  Lake 
Shore  &  M.  S.  R.  Co.  128  Mich.  444,  87  N. 
W.  629. 
So,  a  railroad  company  owes  to  an  em- 

{>loyee  of  a  consignee  of  freight,  while  un- 
oading  the  freight  from  a  car  in  the  com- 
pany's yards  after  business  hours,  with  the 
consent  of  the  agent  of  tlie  company  in 
charge,  and  without  knowledge  of  a  rule 
prohibiting  the  unloading  of  cai'S  after  such 
hours,  the  duty  not  to  injure  him  by  any 
negligent  act  of  its  employees  in  moving 
cars  in  the  yard  without  warning,  so  as  to 
strike  and  overturn  his  wagon  and  throw 
him  to  tlic  ground  to  his  injury.  Little 
Rock  &  H.  S.  W.  R.  Co.  y.  McQueeney,  78 
Ark.  22,  92  S.  W.  1120. 

And  an  employee  of  an  owner  of  an  ele- 
vator, while  moving  to  the  proper  place 
for  unloading  cars  which  a  railroad  com- 
pany has  left  upon  a  switch  maintained 
for  the  use  of  the  elevator  owner,  is  not  a 
mere  licensee,  but  is  rightfully  ou  the  prem- 
ises, and  the  railroad  company  is  bound 
to  exercise  proper  care  in  the  management 
of  its  cars'  so  as  not  to  injure  him  by  back- 
ing cars  down  upon  him  without  signal  or 
warning.  Conlan  v.  New  York  C.  &  H.  R. 
R.  Co.  74  Hun,  116,  26  N.  Y.  Supp.  669, 
affirmed  without  opinion  in  148  N.  Y.  748, 
43  N.  £.  086. 

So,  a  railroad  company  owes  to  one  em- 
ployed by  a  coal  mining  company  to  move 
to  a  chute,  load,  and  weigh  cars  left  on  a 
siding  by  the  railroad  company  for  that 
purpose,  the  duty  not  to  put  cars  upon 
such  siding  by  a  flying  switch  at  a  danger- 
ous speed,  and,  upon  seeing  danger  from 
cars  thus  approaching,  such  person  has  a 
right  to  go  on  a  car  under  his  control, 
standing  near  the  car  which  is  being  loaded 
to  set  the  brake  thereon  to  prevent  a  col- 
lision with  the  car  at  the  chute  and  partly 
loaded,  and  the  railroad  company  is  liable 
to  him  for  injuries  received  by  him  while 
BO  doing  by  reason  of  an  ensuing  collision. 
Weather  ford,  M.  W.  &  N.  W.  R.  Co.  v. 
Duncan,  88  Tex.  611,  32  S.  W.  878. 

A  consignee  of  a  car  load  of  lumber 
coming,  with  his  team,  to  unload  it  at  a 
place  flxed  by  the  railroad  company,  is  not 
a  trespasser,  but  has  a  right  to  be  there, 
and  it  is  the  duty  of  employees  of  the  com- 
pany in  charge  of  an  approaching  engine, 
which  has  stopped  upon  signal  from  the 
company's  watchman,  to  give  such  con- 
signee reasonable  time  to  get  safely  out  of 
the  way  before  starting.  Cincinnati,  N.  O. 
&  T.  P.*  R.  Co.  V.  Rodes,  31  Ky.  L.  Rep.  430, 
102  S.  W.  321. 

And  where  a  jailroad  company  placed 
a  car  of  lumber  on  a  side  track  at  the  usual 
31  L.R.A.(X.S.) 


point  for  unloading,  but  the  car  rolled  down 
on  to  the  main  track,  and  employees  of  the 
consignee,  being  unable  to  move  it  back  to 
its  original  position,  began  to  unload  it 
from  the  main  track,  with  the  acquiescence 
of  the  agents  of  the  railroad  company  and 
without  contributory  negligence,  the  com- 
pany is  bound  to  keep  a  lookout  for  a  team 
and  wagon  being  loaded  on  its  track,  to 
avoid  injuring  it.  Houston  &  T.  C.  R.  Co. 
v.  Rippetoe,  —  Tex.  Civ.  App.  — ,  64  S.  W. 
1016. 

And  a  railroad  company  owes  to  one  un- 
loading merchandise  from  a  car  on  a  side 
track  to  a  wagon  to  which  a  horse  is 
hitched,  the  duty  not  to  make  unusual  or 
luinecessary  noise  by  the  emission  of  steam 
from  an  engine  of  the  train  so  as  to 
frighten  the  horse  and  cause  injury  to  the 
person.  Coleman  v.  Wrightsville  &  T.  R. 
Co.  114  Ga.  386,  40  S.  E.  247. 

But  a  railroad  company  is  under  no  duty 
to  such  person  to  comply  with  statutory 
requirements  respecting  the  giving  of  sig- 
nals and  checking  the  speed  of  a  train  be- 
fore reaching  a  public  crossing.     Ibid. 

A  railroad  company  owes  to  an  employee 
of  owners  of  freight  engaged  in  unloading 
cars  at  the  place  where  they  have  been  left 
for  that  purpose  and  at  the  very  point 
designated  by  the  company's  agent,  a  plain 
and  clear  duty  not  to  expose  him  to  danger 
while  there,  although  it  is  a  naturally  dan- 
gerous position.  Newson  v.  New  York  C.  R. 
Co.  29  N.  Y.  383. 

So,  in  Hyslop  v.  Boston  &  M.  R.  Co.  — 
Mass.  —  94  N.  E.  310,  although  it  was  held 
that  "the  presiding  judge  was  right  in 
directing  a  verdict  for  defendant,  because 
the  plaintiff  failed  to  prove  that  at  the 
time  of  the  accident  the  defendant  was 
ready  to  have  the  work  of  loading  begin," 
the  court  said  that  when  a  loaded  freight 
car  has  been  placed  at  the  most  convenient 
point  for  unloading,  but  the  work  of  un- 
loading at  that  point  may  be  attended  with 
great  danger,  it.  becomes  the  duty  of  the 
carrier,  when  the  unloading  has  begun  and 
while  it  lasts,  to  take  the  necessary  pre- 
cautions to  protect  the  men  engaged  in  the 
work  of  unloading  it. 

But  the  fact  that  a  railroad  company 
permits  a  consignee  to  unload  freight  from 
a  car  at  a  place  more  convenient  for  him, 
but  more  dangerous  than  another  place 
where  cars  are  often  placed  for  that  pur- 
pose, and  that  employees  of  the  company 
know  that  he  is  using  a  restive,  skittish 
horse,  docs  not  impose  upon  tliem  the  duty 
to  exercise  more  than  ordinary  care  to- 
ward him  in  the  management  of  a  switch 
engine,  to  avoid  accident  and  injury  by 
frightening  such  horse.  Chicago  &  N.  W. 
R.  Co.  V.  Clark,  2  111.  App.  116. 

Where  a  warehouseman  and  shipper  of 
cotton  has  the  use  of  a  side  track  of  a  rail- 
road company  for  tlie  purpose  of  loading 
and  unloading  cars,  the  company  retaining 
only  a  permissive  use  of  the  track  for  its 
own  benefit  when  nothing  is  in  the  way,  the 
company  going  upon  the  track  with  a  loco- 
motive  for   its   own   benefit,   in   the  night, 
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while  the  shipper  is  engaged  in  loading  cot- 
ton  and  standing  on  a  car  for  that  pur- 1 
pose,  is  bound,  although  it  may  have  given 
the  usual  warning,  to  exercise  the  utmost 
caution  and  prudence,  and  greatest  dili- 
gence, to  prevent  injuring  such  shipper  by  a 
collision  with  the  car  which  is  being  loaded. 
New  Orleans,  J,  &  G.  N.  R.  Co.  v.  Bailey, 
40  Miss.  395. 

But  a  railroad  company  is  not  liable  for 
personal  injuries  to  an  employee  of  a  steel 
company  engaged  in  loading  a  car  on  the 
latter  company's  private  premises,  by  rea- 
son of  the  cars  being  struck  by  other  cars 
set  in  motion  by  being  struck  by  a  switch 
engine  of  the  railroad  company  in  an  at- 
tempt to  make  a  coupling  with  them,  where 
the  railroad  company,  in  its  operation  of 
the  freight  engine  on  the  steel  company's 
premises,  is  under  the  direction  and  con- 
trol of  the  latter  company.  Lake  Erie  & 
W.  R.  Co.  V.  Gaughan,  26  Ind.  App.  1,  68 
N.  E.  1072. 

Where  a  railroad  company  has  placed  a 
car  upon  a  side  track  to  be  unloaded,  and 
has  notified  the  consignee  thereof,  the  lat- 
ter while  engaged  in  unloading,  although 
an  invitee  and  entitled  to  a  degree  of  care 
on  the  part  of  the  company  coextensive  with 
his  invitation,  has  no  right,  where  there 
is  an  unobstructed  approach  along  one  side 
of  a  car  for  unloading  it,  to  place  a  timber 
across  the  car  so  that  it  projects  over  an 
adjacent  main-line  track  on  the  other  side; 
and  the  railroad  company  is  not  liable  for 
an  injury  to  him  caused  by  an  engine  on 
the  main  line  striking  such  timber  and 
throwing  it  against  him,  where  it  has  no 
notice  of  such  placing  of  the  timber,  al- 
though the  company  gave  no  notice  of  the 
approach  of  its  engine.  Ackley  v.  West 
Jersey  &  S.  R.  Co.  76  N.  J.  L.  741,  71  Atl. 
273. 

And  where  one,  without  notice  to  a  rail- 
road company  of  his  intention  so  to  do, 
goes  to  the  company's  stock  yards  and 
pushes  up  to  a  chute  one  of  several  stock 
cars  found  on  a  side  track  near  by,  and 
loads  the  car  with  stock  without  the  knowl- 
edge of  the  company,  he  is  at  best  a  mere 
licensee,  if  not  a  trespasser,  and  the  com- 
pany owes  him  no  protection  from  its  mere 
negligence.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Stephenson,  139  Ind.  641,  37  N.  E. 
720. 

As  to  the  liability  of  a  carrier  for  per- 
sonal injuries  to  a  consignor  or  consignee, 
or  their  employees,  caused  by  an  unsafe 
car,  see  note  to  Chicago,  I.  &  L.  R.  Co.  ▼. 
Pritchard,  9  L.R.A.(N.S.)    857. 

As  to  the  duty  of  a  consignor  or  con- 
signee to  his  employees,  as  to  condition  of 
car,  see  note  to  Haskell  &  B.  Car  Co.  v. 
Przezdziankowski,  14  L.R.A.(N.S.)    972. 

And  see  also  note  to  Wallace  v.  Seaboard 
Air  Line  R.  Co.  13  L.R.A.(N.S.)  384,  as 
to  the  liability  of  a  railroad  company  to 
an  employee  for  injuries  caused  by  a  de- 
fectively loaded  car.  A.  C.  W. 
31  L.R.A.(N.S.) 


WISCOXSIN  SUPREME  COURT. 

DELL  OBORN,  Plff.  in  Err., 

V. 

STATE  OF  WISCONSIN. 
(143  Wis.  249,  126  N.  W.  737.) 

Jury  —  determination  of  Insanity. 

1.  The  constitutional  guaranty  of  trial  by 
jury,  and  the  statute  as  well,  entitle  ono 
charged  with  having  committed  a  criminal 
offense,  to  a  trial  by  a  jury  of  twelve  men, 
selected  according  to  law,  from  the  county 
where  the  crime  is  claimed  to  have  been 
committed,  and  to  have  all  issues,  including 
that  of  insanity,  tried  in  such  ooimty  and 
by  the  one  jury. 

Venue  —  change  —  ri^ht. 

2.  The  right  to  a  change  of  venue  in  a 
criminal  case  depends  upon  statute,  and 
can  only  be  claimed  in  the  manner  and  upon 
the  ground  provided. 

Same  —  consent. 

3.  The  rule  that  the  ri^ht  to  a  change  of 
venue  in  a  criminal  case  is  purely  statutory 
does  not  exclude  the  idea  that  a  change  by 
consent  is  proper. 

Criminal  law  —  trial  —  waiTer  of  ir- 
regularities. 

4.  An  accused  person  in  a  criminal  case 
is  competent  to  waive  irregularities  and 
rights,  whether  constitutional  or  statutory, 
very  much  the  same  as  a  party  may  in  a 
civil  action. 

Same  —  competency  off  Juror. 

5.  One  accused  of  crime  is  competent  to 
waive  any  irregularity  or  right,  oonstitu- 
tional  or  statutory,  except,  in  a  capital 
case,  the  right  of  trial  by  a  jury  of  twelve 
men,  and  that  extends  to  waiver  of  the  right 
of  trial  by  jury  of  twelve  men  competent 
to  act  as  jurors. 

Same  —  venue  —  single  Jury. 

6.  The  right  to  a  jury  trial  and  that  to 
a  trial  in  the  county  of  the  offense,  and  the 
one  to  have  all  the  issues  tried  before  a 
single  jury,  are  subject  to  waiver  by  the 
accused. 

Same  —  Jeopardy  —  discharge  off  Jury. 

7.  If  one  is  put  in  jeopardy  as  regards  a 
criminal  charge,  the  jeopardy  is  subject  to 
supersession  where  the  ends  of  justice  re- 
quire the  jury  to  be  discharged  and  an- 
other jury  to  be  impaneled  to  try  the  case. 

Same  —  postponement  off  trial. 

8.  In  case  the  trial  judge,  in  the  progres^i 
of  a  trial,  because  of  any  emergency,  con- 
cludes that  it  is  imperatively  necessary  for 
him  to  suspend  the  trial  indefinitely,  and 

Headnotes  by  Marriiall,  J. 

Note.  —  Irresistible  impulse  as  an  excuse 
for  crime  is  treated  in  notes  to  State  v. 
Harrison,  IS  L.R.A.  224,  and  Smith  T.  Mis- 
sissippi, 27  L.R.A.(N.S.)    461. 
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especially  if  counsel  for  the  accused  con- 
curs in  that  view  without  protest  by  the 
accused,  brought  to  the  attention  of  the 
court,  and  in  such  situation  the  jury  is 
discharged,  leaving  the  trial  to  be  taken  up 
again  before  another  jury,  the  jeoparii^ 
created  by  the  partial  trial  is  thereby  whol- 
ly superseded. 

Same  ~  former  Jeopardy. 

9.  In  case  of  an  accused  person,  after  hav- 
ing been  put  in  jeopardy,  taking  or  con- 
senting to  any  proceeding  rendering  neces- 
sary a  new  or  additional  trial  in  order  to 
fully  conclude  the  case,  he  cannot,  in  such 
further  trial,  successfully  claim  immunity 
on  the  ground  of  former  jeopardy  created 
by  the  first  proceeding. 

£Tidenee  —  hypothetical     question   — 
form. 

10.  Counsel  who  calls  a  witness  to  testify 
within  the  field  of  opinion  evidence  may 
frame  his  question  upon  such  hypothesis  ns 
he  thinks  is  reasonably  warranted  by  the 
evidence,  aiming  to  reasonably  cover  an  en- 
tire situation,  so  warranted,  subject  to  the 

>  opinion  of  the  court  as  to  competency. 

Same  — >  opinion  of  opponent. 

11.  On  the  question  of  competency,  the  in- 
terrogatory to  the  expert  is  not  to  be  con- 
demned because  not  warranted  from  the 
viewpoint  of  adverse  counsel,  since  each 
party  may  take  and  have  presented  to  the 
jury  any  reasonable  position,  in  the  judg- 
ment of  the  court,  by  propounding  to  wit- 
nesses such  party's  own  hypothesis,  leav- 
ing the  weight  of  the  answer  to  the  jury, 
and  to  turn,  in  part,  at  least,  on  whether 
such  hypothesis  presents  the  true  state  of 
the  case. 

Appeal  —  evidence  —  competency. 

12.  The  decision  of  the  trial  court  on  the 
question  of  competency  is  not  to  be  dis- 
turbed on  appeal  unless  it  not  only  appears 
clearly  wrong,  but  that,  had  the  error  not 
occurred,  the  result  of  the  trial  might,  with- 
in reasonable  probabilities,  have  been  ma- 
terially more  favorable  to  the  complaining 
party.' 

Witness  —  right  to   face  —  officials. 

13.  'J  he  constitutional  guaranty  of  the 
right  of  the  accused  person  in  a  criminal 
prosecution  to  meet  tne  witnesses  face  to 
face  does  not  extend  to  mere  official  au- 
thenticators  of  official  .documents  offered  in 
evidence  on  the  subject  of  competency  of  a 
person  produced  as  a  witness  to  testify. 

Judgment  —  divorce  —  conclusivenesi>. 

14.  A  judgment  of  divorce,  so  far  as  in 
rem  is  conclusive  on  the  whole  world  as  to 
the  status  of  the  parties  being,  from  that 
time,  single  as  to  each  other,  but  does  not 
settle  the  status  of  their  prior  relations,  so 
as  to  render  them,  as  to  the  whole  world, 
valid  regardless  of  whether  they  were  so 
in  fact  or  not. 

Witness  —  husband  and  wife. 

15.  The  rule  precluding  a  husband  or 
wifo  from  being  a  witness  for  or  against 
each  other,  or  from  disclosing  confidential 
31  Iu.R.A.(X.S.) 


communications,    contemplates    the    exist- 
ence of  a  valid  marriage. 

Evidence  —  sanity  —  subsequent  acts. 

16.  Whether  evidence  of  conduct  of  a  per- 
son after  the  fact,  in  a  criminal  prosecution, 
is  admissible  on  the  question  of  whether 
sudi  person  was  legally  sane  at  the  time  of 
such  fact,  depends  upon  whether  such  con- 
duct bears  such  relation  to  such  person's 
former  condition  of  mind  as,  in  reason,  to 
be  worthy  of  consideration  in  respect 
thereto. 

Same —>  admissibility. 

17.  If  the  question  of  fact  last  suggested 
is  decided  in  favor  of  admissibility,  then 
the  rather  miscalled  discretionary  power, 
which  is  really,  under  the  circumstances, 
power  to  judge  as  to  the  fact,  is  exhausted, 
and  there  is  no  discretion  as  to  whether  to 
allow  or  not  to  allow  the  evidence;  it  is  ad- 
missible as  matter  of  right. 

Definition  ~  Insanity. 

18.  The  term  "insanity,"  in  the  law, 
means  such  an  abnormal  condition  of  the 
mind,  from  any  cause,  as  to  render  the  af- 
flicted one  incapable  of  distinguishing  be- 
tween right  and  wrong  in  the  given  in- 
stance, and  so  rendering  him  unconscious 
of  the  punishable  character  of  his  act. 

Criminal  law  — mental  capacity. 

10.  A  person  is  not  immune  from  pun- 
ishment for  a  wrongful  act  if  he  has,  at 
the  time  of  perpetrating  it,  capacity  to  dis- 
tinguish between  right  and  wrong  in  respect 
thereto, — if  he  has  such  capacity  ana  is 
conscious  of  the  wrongfulness  of  his  con- 
duct. 

Same  «  inability  to  avoid  act. 

20.  The  law  does  not  recognize  a  form  of 
insanity  in  which  there  exists  capacity  to 
distinguish  between  right  and  wrong  and 
consciousness  of  the  wrongful  nature  of  the 
particular  act,  without  power  to  abstain 
from  it;  t.  e.,  in  law  he  who  can  distin- 
guish between  right  and  wrong  must,  at  his 
peril,  choose  rightly  between  them. 

Trial  —  instructions  —  duty  of  Juror. 

21.  If  the  court  instructs  the  jury  in  a 
criminal  case  that  they  should  acquit  the 
defendant  unless  they  become  satisfied  by 
the  evidence,  beyond  every  reasonable  doubt, 
that  be  is  guilty,  that  sufficiently  informs 
them  that  each  juror  should  pass  his  own 
judgment  on  the  evidence,  and  not  agree 
with  his  fellows  to  a  conviction  unless  he 
is  convinced,  with  the  certainty  mentioned, 
that  the  accused  is  guilty. 

Evidence  —  Insanity  — >  epilepsy  — >  suf- 
ficiency of  proof. 

22.  Proof  of  epilepsy  does  not,  neces- 
sarily, directly  establish  insanity;  as 
epilepsy  is  not,  as  a  matter  of  fact  or  law, 
insanity,  though  evidence  of  an  epileptic 
condition  may  bear,  circumstantially,  on 
the  mental  condition  of  the  afflicted  person 
to  the  extent  of  establishing  insanity. 

Same  —  presence  and  effect. 

23.  Whether    the    accused    in    any    given 
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case,  was  afflicted  with  epilepsy,  and  if  bo,  ■ 
whether  the  affliction  was  a  mental  disease 
or  had  impaired  his  mind,  and  if  so,  wheth- 
er sufficiently  to  render  him  unable  to  ap- 
preciate between  right  and  wrong,  are  mat- 
ters of  fact,  to  be  established  by  evidence. 

Homicide  —  killing^   bystander  —  dan- 
gerous condnct. 

24.  If  one  points  a  loaded  gun  and  dis- 
charges it  in  a  direction  other  than  at  a 
person  who  is  in  fact  killed  by  the  bifllet 
reaching  his  person,  glancing  from  another 
object,  that  one  is  yet  guilty  of  a  homicidal 
offense,  if  he  knew,  or  ought  reasonably  to 
have  known,  that  his  conduct  was  dangerous 
to  human  life,  and  yet  he  acted  regardless 
thereof. 

Instructions  —  fact  of  opinion  evidence. 
26.  It  is  not  improper  to  say,  according 
to  the  facts,  in  instructing  a  jury,  that  ex- 
perts have  given  their  opinions  as  to  the 
sanity  of  the  accused,  leaving  it  to  the 
jury  to  find  the  truth  of  the  matter  with- 
out being  necessarily  bound  by  the  opinion 
evidence. 

Judgment  —  sanity  —  subsequent  evi- 
dence. 

26.  After  a  decision  against  the  accused 
on  a  special  issue  as  to  insanity,  evidence 
of  his  mental  condition  is  only  admissible 
on  the  general  issue  as  bearing  on  the  grade 
of  the  offense. 

Jury  ~  communication  with  outsiders. 

27.  It  is  improper,  in  the  trial  of  a  capi- 
tal case,  to  allow  communications,  verbal 
or  written,  between  jurors  and  outside  par- 
ties, unless  strictly  necessary,  and  with 
knowledge  of  counsel  on  both  sides. 

Same—  isolation. 

28.  Careful  isolation  of  the  jury,  in  a 
capital  case,  from  all  outside  influence,  so 
as  to  avoid  any  suspicion  of  the  result 
being  characterized  by  any  improper  in- 
fluence, is  advised. 

Appeal  —  error  —  materiality. 

29.  Prejudice  to  a  complaining  party  on 
appeal  is  not  presumed  from  mere  occur- 
rence of  error.  The  error  cannot  be  regard- 
ed as  harmful,  so  as  to  require  a  reversal, 
unless,  within  reasonable  probabilities,  had 
the  error  not  occurred,  the  result  might 
have  been  materially  more  favorable  to  the 
one  complaining  of  it. 

(May  24,  1910.) 

ERROR  to  the  Circuit  Court  for  Winne- 
bago County  to  review  a  judgment  con- 
victing defendant  of  murder.     Affirmed. 

Statement  by  Marsliall,  J.: 

The  plaintiff  in  error  was  informed 
against  as  having,  on  the  19th  day  of  May, 
1908,  at  the  town  of  Amberg,  in  Marinette 
county,  Wisconsin,  feloniously  and  with 
premeditated  design,  killed  one  Louis  Tob- 
altz.  Such  proceedings  were  duly  had  that 
he  was  placed  on  trial  on  a  plea  of  not 
guilty  and  a  special  plea  of  insanity.  A 
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verdict  was  duly  rendered  on  the  special 
issue  in  favor  of  the  state.  Before  there 
was  opportunity  to  proceed  with  the  trial 
on  the  general  issue,  the  circuit  jud^  was 
constrained  to  believe  it  was  necessary  for 
him  to  suspend  tlie  trial  and  discharge  the 
jury  because  of  the  serious  illness  of  his 
wife  at  the  family  home  in  Oshkosh,  Winne- 
bago county.  Counsel  on  both  sides  recog- 
nizing that  such  emergency  existed,  entered 
into  a  stipulation,  as  follows: 

"It  is  hereby  expressly  stipulated  that  the 
jury  now  impaneled,  which  has  tried  the  is- 
sue of  insanity,  and  now  is  in  the  custody  of 
the  officer,  shall  be  discharged  from  further 
consideration  of  the  case,  that  the  place  of 
trial  and  venue  of  the  action  be  changed 
from  Marinette  county  to  Winnebago  coun- 
ty, Wisconsin,  the  defendant  expressly  re- 
questing such  change,  and  waiving  any  irreg- 
ularity in  not  proceeding  with  the  issue  of 
not  guilty  at  this  time  and  place,  reserving, 
however,  the  right  to  move  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial  up-* 
on  the  insanity  issue  heretofore  tried  in 
this  county  and  at  this  term,  that  the  argu- 
ment on  said  matter  be  taken  up  before  the 
Honorable  Geo.  W.  Burnell,  the  presiding 
judge,  at  such  time  and  place  as  he  may 
direct.  '  Further  stipulated  that  the  state 
may  have  the  privilege  of  introducing  the 
testimony  of  such  witnesses  as  given  upon 
the  trial  of  the  insanity  plea  us  they  may 
see  flt,  subject  to  the  objections  entered  and 
the  objections  as  to  its  competency,  rele- 
vancy, and  materiality,  that  the  cause  may 
be  placed  on  the  calendar  of  the  present 
September  term  of  the  circuit  court  of  Win- 
nebago county,  and  brought  to  trial  at 
such  term  on  the  14th  day  of  December. 
1908,  at  2  p.  M.  That  a  jury  be  summoned 
upon  a  special  venire  for  the  trial  of  said 
cause.  And  the  court  to  fix  a  time  for  hear- 
ing the  argument  on  the  motion  to  set  aside 
the  verdict  rendered  on  the  insanity  plea 
and  granting  a  new  trial,  which  motion  is 
to  be  heard  before  the  Honorable;  Geo.  W. 
Burnell,  the  presiding  judge  at  this  trial  at 
Oshkosh,  Winnebago  county,  Wisconsin,  up- 
on notice  by  the  court  to  both  parties,  which 
motion  is  to  be  passed  upon  and  argued  be- 
fore the  14th  day  of  December,  1908." 

Accordingly  the  jury  were  discharged,  an 
order  changing  the  place  of  trial  was  en- 
tered, and,  in  due  course,  the  cause  was 
brought  on  to  be  heard  in  Winnebago  coun- 
ty. Whereupon  counsel  for  the  accused 
moved  the  court  for  an  order  setting  aside 
the  verdict  on  the  special  issue,  and  for  a 
new  trial  thereof,  assigning  various  rea- 
sons, all  of  which  related  to  error  claimed 
to  have  been  committed  on  the  former  trial. 
No  point  was  made  at  first,  to  the  effect  that 
the  discharge  of  the  jury  in  Marinette  coun- 
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ty  opened  up  the  special  issue  for  a  retrial. 
All  grounds  for  the  motion  were  upon  the 
theory  that  the  verdict  was  to  be  treated 
the  same   as   if  the  whole   case   had  been 
tried   in   Marinette   county   and   a.  motion 
made  there  for  an  order  vacating  the  re- 
sult and  granting  a  new  trial  because  of 
errors  committed  on  the  trial  of  the  special 
issue.     The  motion  was  denied.     Thereupon 
the  accused,  by  his  attorney,  consented  to 
further   submit  to  the  jurisdiction   of   the 
court  only  upon  condition  of  the  whole  case 
being  regarded  as  open  for  trial  the  same 
as  if  nothing   had   occurred   in   Marinette 
county   regarding   the   special    issue.      The 
court  adhered  to  the  opinion  that  the  trial 
in  Marinette  county  was  conclusive   as  to 
the  special  issue,  leaving  only  the  general 
issue  of  not  guilty  to  be  tried  on  the  change 
of  venue,  the  same  as  if  the  trial  of  such 
issue  had  been  proceeded  with  in  lilarinette 
county  after  the  verdict  on  the  special  issue. 
Thereafter  a  plea  of  former  jeopardy  was 
interposed,  the  claim  being  that  the  jeop- 
ardy created  by  the  proceedings  in  Marin- 
ette county  had  not  been  conclusively  waived 
or  superseded;  that  the  consent  to  discharge 
the  first  jury  was  upon  the  theory  that  the 
one  to  be  impaneled  in  Winnebago  county 
would  take  th«  case  where  the  first  jury  did, 
not  where  it  left  off;    that  such  was  the 
effect  of  the  written  agreement;   and  that, 
by  the  court  refusing  to  so  administer  it, 
defendant  was  entitled  to  efficiently  claim 
his  constitutional  right  of  immunity  from 
being  again  placed  on  trial. 

The  plea  of  former   jeopardy  was  over- 
ruled.    Under  protest  by  the  accused,  the 
further  proceedings  were  erroneous  and  il- 
legal   because    of    a    former    jeopardy,    as 
claimed  in  the  plea,  he  was,  in  due  form, 
placed  on  trial  upon  the  plea  of  not  guilty. 
The  evidence  was  to  this  effect:     Prior  to 
the  date  of  the   alleged  homicide,   the   ac- 
cused, with  his  child  and  a  woman  purport- 
ing to  be  his  wife,  resided  in  the  village  of 
Amberg,  Marinette  county,  Wisconsin.     He 
did  not  live  happily  with  the  woman.     He 
was    quite   jealous   of  her   because,    among 
other  things,  of  her  supposed  improper  rela- 
tions with  Louis  Tobaltz.     On  the  evening 
before  the  homicide  he  locked  the  door  of 
his  house  against  her  so  she  could  not  gain 
entrance  thereto  upon  her  return  after  an 
absence  of  some   less  than   an   hour.     The 
next  morning  she  entered  the  house  through 
a  door  left  unlocked  by  a  boarder  upon  his 
leaving  for  his  day's  duties.     A  short  time 
thereafter  the  accused,  taking  his  rifle  and 
revolver,  coerced  her  to  precede  him  to  the 
working  place  of  Tobaltz.    Such  place  being 
closed,   the   journey  was   continued  to   the 
place  where  Tobaltz  resided.     She  then,  at 
the    defendant's    command,   rapped    at   the 
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door.  Tliereupon  Tobaltz  appeared,  but,  up- 
on observing  the  accused  with  gun  in  hand, 
he  attempted  to  retreat  into  the  house,  and 
close  the  door  before  him  and  the  accused. 
At  that  instant  the  accused  pointed  and 
discharged  his  rifle  in  the  direction  of 
Tobaltz,  whose  position  was  such  that  the 
shot  passed  through  the  door  and  struck 
the  latter,  severing  the  main  artery  of  one 
arm,  from  the  effect  of  which  he  died  in  a 
short  time.  As  the  fatal  wound  was  in- 
flicted, the  door  swung  inward,  and  Tobaltz 
staggered  backward,  exclaiming,  "I  am 
shot,"  the  accused  exclaiming  in  reply,  **Yes, 
come  out  here  and  I  will  shoot  you  again." 
Immediately,  or  soon,  thereafter,  he  used 
harsh  language  towards  the  woman  and  ex- 
pressions indicating  that  he  was  in  a  frame 
of  mind  to  shoot  her.  Later  he  claimed  his 
conduct  was  caused  by  improper  relations 
between  her  and  Tobaltz,  confessed  by  her 
to  him  on  the  morning  after  her  aforesaid 
absence  from  the  house,  and  preceding  his 
starting  out  to  meet  Tobaltz. 

On  the  insanity  issue  there  was  much  evi- 
dence tending  to  show  that  the  accused  was 
aflSicted  with  epilepsy,  the  claim  being  that 
it,  and  other  derangements,  had  affected  his 
mind  so  as  to  render  him  irresponsible  for 
the  homicide. 

The  court  on  the  main  issue  among  other 
things,  informed  the  jury  of  the  result  of 
the  trial  of  the  special  issue,  and  that  such 
result  settled  the  question  of  whether  the 
accused  was  insane  at  the  time  of  the  shoot- 
ing, against  him;  but  that  evidence  of  im- 
pairment of  his  mind,  not  amounting  to 
legal  insanity,  was  to  be  considered  on  the 
question  of  whether,  if  the  accused  was 
guilty  of  having  committed  a  criminal  homi- 
cide, it  was  characterized  by  the  element  of 
premeditated  design  to  effect  the  death  of 
Tobaltz,  essential  to  the  full  offense  charged, 
— that  of  murder  in  the  first  degree. 

The  trial  resulted  in  a  verdict  of  murder 
in  the  second  degree,  and  judgment  was  duly 
pronounced. 

The  points  saved  for  consideration  on  re- 
view by  this  court,  and  so  presented  as  to  re- 
quire consideration,  so  far  as  they  seem  to 
have  sufficient  warrant  to  require  special 
discussion  and  decision,  will  be  treated  in 
their  order. 
« 

Mr.  Daniel  H.  Grady,  with  Mr.  W.  B. 
Quintan,  for  plaintiff  in  error: 

A  change  of  venue  can  be  had  only  upon 
the  terms  the  statutes  prescribe. 

Baker  v.  State,  56  Wis.  576,  14  N.  W. 
718;  French  v.  State,  93  Wis.  335,  67  N.  W. 
706,  10  Am.  Grim.  Rep.  606;  Hanley  v. 
State,  125  Wis.  400,  104  N.  W.  57. 

The  defense  of  insanity  stands  on  tho 
same  footing  as  any  other  defense. 
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Bennett  y.  St&te,  57  Wis.  69,  46  Am.  Rep. 
26,  14  N.  W.  912;  Schiseler  v.  State,  122 
Wis.  365,  99  N.  W.  693;  Jennings  v.  State, 
134  Wis.  309,  14  L.R.A.(N.S.)  862,  114  N. 
W.  492. 

The  accused  has  been  put  twice  in  jeop- 
ardy of  punishment. 

Bouvier's  Law  Diet.  Art.  "Jeopardy;"  Mc- 
Donald V.  State,  79  Wis.  651,  24  Am.  St. 
Rep.  740,  48  N.  W.  863. 

A  hypothetical  question  as  to  mental 
condition,  addressed  to  an  expert  witness, 
should  embrace  all  the  facta  of  the  case 
when  there  is  no  dispute  as  to  such  facts, 
and  the  witness  should  take  them  all  into 
consideration  in  giving  his  answer. 

Davis  V.  State,  35  Ind.  496,  9  Am.  Rep. 
760;  Webb  v.  State,  9  Tex.  App.  400;  Hath- 
away  v.  National- L.  Ins.  Co.  48  Vt.  336; 
Levison  v.  Sands,  81  111.  App.  578;  Cntlin 
T.  Traders'  Ins.  Co.  83  111.  App.  40;  Schulz 
V.  Modisett,  2  Neb.  (Unof.)  138,  96  N.  W. 
333;  W^estern  Assur.  Co.  v.  J.  II.  Mohlnian 
Co.  40  L.R.A.  561,  28  C.  C.  A.  157,  51  U.  S. 
App.  577,  83  Fed.  811 ;  Bear  v.  Koch,  2  Misc. 
334,  21  N.  Y.  Supp.  974;  Smalley  v.  Apple- 
ton,  75  WMs.  18,  43  N.  W.  826;  Page  v. 
State,  61  Ala.  16;  People  v.  Vanderhoof,  71 
Mich.  158,  39  N.  W.  28;  O'Hara  v.  Wells, 
14  Neb.  403,  15  N.  W.  722;  Nichols  v. 
Oregon  Short  Line  R.  Co.  25  Utah,  240,  70 
Pac.  996;  Wittenberg  v.  Onsgard,  78  Minn. 
342,  47  L.R.A.  141,  81  N.  W.  14;  Ruscher 
V.  Stanley,  120  Wis.  380,  98  N.  W.  223; 
Schaidler  v.  Chicago  &  N.  W.  R.  Co.  102 
Wis.  664,  78  N.  W.  732;  Vosburg  v.  Putney, 
80  Wis.  523,  14  L.R.A.  226,  27  Am.  St.  Rep. 
47,  60  N.  W.  403;  Lyon  v.  Grand  Rapids, 
121  Wis.  609,  99  N.  W.  311. 

Evidence  of  the  acts,  conduct,  and  state- 
ments of  the  accused,  after  as  well  as  be- 
fore the  homicide,  are  admissible  to  show 
the  mental  condition  -of  the  accused,  and  as 
bearing  upon  the  question  of  his  sanity. 

French  v.  State,  93  Wis.  325,  67  N.  W. 
706,  10  Am.  Crim.  Rep.  606;  16  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  614;  Grant  v. 
Thompson,  4  Conn.  203,  10  Am.  Dec.  119; 
McAllister  v.  State,  17  Ala.  434,  52  Am.  Dec. 
180;   Conely  v.  McDonald,  40  Mich.  160. 

Mr.  John  O.  Miller,  with  Messrs.  F.  li. 
Gilbert  and  A.  G.  Tttns,  for  the  State. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  Constitution  (§  5,  art.  1)  guaranteed 
the  inviolability  of  the  existing  right  of 
trial  by  jury;  that  is,  that  it  should  con- 
tinue as  before  the  formation  of  the  Consti- 
tution. So  the  fundamental  law  contem- 
plates a  trial  of  all  the  issues  in  a  criminal 
case  before  an  impartial  jury  of  twelve  men. 
selected  in  the  manner  provided  by  law  from 
the  vicinage  where  the  crime  was  commit- 
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ted ;  that  is,  of  the  previously  ascertained 
jurisdiction  within  which  the  offense  oc- 
curred. In  harmony  with  that,  §  7,  art.  1,  of 
the  Constitution,  provides  that  **in  all  crim- 
inal prosecutions  the  accused  shall  enjoy 
the  right  to  ...  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  or  dis- 
trict wherein  the  offense  shall  have  been 
committed;  which  county  or  district  shall 
have  been-  previously  ascertained  by  law." 
In  harmony  with  both  these  constitutional 
provisions  the  statutes  regulating  the  trial 
of  criminal  causes  where  the  defense  of  in- 
sanity is  interposed,  provides  for  a  trial  of 
such  issue  and  the  general  issue  of  not 
guilty  as  well  before  a  single  jury.  Stat. 
1898,  §§  4679,  4697. 

The  defendant  has,  as  indicated,  a  con- 
stitutional right  to  have  all  the  issues  in  his 
case,  including  any  special  issue  of  fact, 
particularly  as  to  his  sanity,  tried  before  a 
single  common-law  jury  of  twelve  impartial 
men  of  the  county  where  the  crime  shall 
have  been  committed,  lias  always  been  recog- 
nized in  the  jurisprudence  of  this  state. 
Gaston  v.  Babcock,  6  Wis,  503;  Dennett  v. 
State,  57  Wis.  69,  46  Am.  Rep.  26,  14 
N.  W.  912;  Schissler  v.  State,  122  Wis. 
365,  99  N.  W.  593.  It  follows  that  the 
trial  in  this  case  of  the  special  issue  io 
Marinette  county,  before  one  jury,  and 
of  the  general  issue  of  not  guilty  in 
Winnebago  county,  before  a  second  jury, 
was  illegal,  as  claimed  by  counsel  for  the  ac- 
cused, unless  he  could  and  did  waive  his  con- 
stitutional right  to  have  the  whole  case  sub- 
mitted to  one  jury  in  one  county. 

The  Constitution  makes  no  provision  for 
a  change  of  venue  in  a  criminal  case,  so  any 
such  change  must  be  referable  to  some  stat- 
ute which  is  in  harmony  with  the  guaran- 
teed right,  unless  such  right  may  be  waived. 
French  v.  State,  93  Wis.  325,  67^  :N.  W.  706. 
10  Am.  Crim.  Rep.  606.  The  Statutes,  at  § 
4680  (Stats.  1898),  provide  for  a  change  of 
venue  in  specified  circumstances  upon  ap- 
plication of  the  accused.  That  contemplates 
competency  to  waive  the  constitutional  right 
by  invoking  the  statutory  privilege  to  h 
change,  and  has  been  held  valid  on  the 
ground  of  such  competency  in  fact  existing. 
The  idea  is  that  the  trial  must  \ye  held  in 
the  county  where  the  crime  shall  have  been 
committed,  unless  changed  upon  application 
of  the  defendant  (Wheeler  v.  State,  24  Wi". 
52;  Bennett  v.  State,  57  Wis.  69,  75,  40 
Am.  Rep.  26,  14  N.  W.  912),  and  as  the 
right  to  a  change  is  purely  statutory,  unless 
it  is  invoked  upon  the  terms  and  in  the 
manner  provided  by  the  statute,  it  does  not 
exist  at  all.    French  v.  State,  supra. 

It  must  be  observed  that  the  decisions  re- 
ferred to  deal,  mainly,  with  constitutional 
and  statutory  rights,  so  when  it  is  said  that 
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the  "right  to  a  change  of  renue  depeit^ls  en- 
tirely upon  the  otatute"  and  "can  be  had 
only"  as  the  statute  provides,  that  means, 
can  be  bad  only  as  a  matter  of  right,  not 
that  it  cannot  occur  by  consent,  the  accuf^ed 
waiving  his  right.  As  indicated,  the  very 
idea  of  the  statute  contemplates  a  consti- 
tutional privilege  of  an  accused  person  to 
waive  his  right  of  trial  in  the  particular 
.  county.  It  must  not  be  lost  sight  of  that 
the  statute  respecting  a  change  is  valid  only 
on  that  ground.  Bennett  v.  State,  57  Wis. 
69,  76,  46  Am.  Rep.  26,  14  N.  W.  912. 

So  it  follows  that  it  was  competent  for  the 
accused,  in  this  case,  to  bind  himself  by  a 
waiver  of  the  right  to  a  full  trial,  or  any 
trial,  in  Marinette  county,  unless  the  statu- 
tory provisions  contemplate  a  waiver  in  a 
particular  way  and  upon  particular  groiuids, 
excluding  all  others,  creating  a  disability,  if 
none  existed  otherwise,  to  make  a  binding 
waiver   upon   other   grounds   and  in   other 
ways.    It  goes  without  saying  that  the  stat- 
ute makes   no   provision   for   a  change   of 
venue  in  a  criminal  case  for  the  reason  or 
in  the  manner  the  one  occurred  in  this  case. 
Does   the   constitutional    guaranty,   or   the 
statute,  or  both,  create  a  disability  in  that 
regard?    Those  questions  are  now  involved. 
The  circuit  courts  of  this  state  are  courts, 
under  the  Constitution,  of  very  extensive  ju- 
risdiction.    Each  is  a  court  for  the  whole 
state,  restricted,  however,  somewhat  in  its 
activities  as  to  taking  jurisdiction  in  in- 
vitum,   but   not   by   consent.      The   circuit 
court  for  Winnebago  county  had  jurisdiction 
of  such  subjects  as  that  involved  in  this  case, 
and  must  be  held  to  have  had  jurisdiction 
of  the  subject-matter  of  the  particular  cause 
of  action,  if  it  came  to  the  court  in  a  per- 
missible way.     The  question  of  competency 
of  the  accused  to  waive  his  right  to  be  tried 
before  a  single  jury,  and  his  competency  to 
waive  his  right,  as  it  is  claimed  he  did,  to 
a  trial  by  such  jury  in  Marinette  coimty, 
may  be  treated  together. 

The  doctrine  of  waiver,  as  applied  to  a 
criminal  case,  is  a  very  broad  one, — quite 
as  broad  as  in  civil  cases.  It  applies  to 
constitutional  as  well  as  statutory  rights. 
Emery  v.  State,  101  Wis.  527,  645,  78  N.  W. 
145;  Lowe  v.  State,  118  Wis.  641,  96  N.  W. 
417;  Stoddard  v.  State,  132  Wis.  521,  112 
N.  W.  453,  13  A.  &  E.  Ann.  Cas.  1211; 
Hack  T.  State,  141  Wis.  346,  124  N.  W. 
493. 

An  examination  of  the  cited  cases  will 
show  that  no  limit  has  yet  been  found  in 
this  court  to  the  competency  of  an  accnned 
person  in  a  criminal  case  to  waive  irrejru- 
larities  or  rip:hts,  except  the  single  instance, 
one  of  disability,  in  a  capital  case,  to  waive 
the  right  of  trial  by  twelve  jurors.  Jen- 
nings V.  State,  134  Wis.  307,  14  L.II.A. 
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(N.S.)  862,  114  N.  W.  492,  following  the 
early  case  of  State  v.  Lock  wood,  43  Wis. 
403,  decided  before  the  doctrine  of  waiver 
had  attained  the  recognition  which  it  has  in 
recent  years.  In  the  judgment  of  the  writer, 
the  exception  mentioned  would  not  be  made 
now  if  the  court  were  permitted  to  treat 
tlie  matter  from  an  original  standpoint.  In 
Okershauser  v.  State,  136  Wis.  Ill,  J 16 
N.  W.  769,  it  was  said  that  the  rule  of  State 
V.  Lockwood,  supra,  should  not  be  extended, 
and  that  was  emphatically  affirmed  in  Ilack 
V.  State,  supra.  The  saying  in  Emery  v. 
State,  supra,  that  the  trend  is  in  favor  of 
the  doctrine  that  a  party  in  a  criminal  case 
may  waive  irregularities  and  even  rights 
very  much  the  same  as  in  a  civil  case, 
Judicia  posieriora  aunt  in  lege  fortiora,  has 
been  many  times  significantly  illustrated  In 
recent  years.  Constitutional  rights  have 
been  held  waivable  in  common  with  mere  ir* 
regularities.  Tlie  instances  are  very  numer* 
ous.    The  cases  cited  are  a  few  of  the  many. 

In  Bennett  v.  State,  supra,  it  was  held 
that  a  party  in  a  criminal  case,  irrespective 
of  any  statutory  autliorization,  and  in  addi- 
tion thereto,  may  waive  constitutional 
rights.  In  Re  Staff,  63  Wis.  285,  63  Am. 
Rep.  285,  23  N.  W.  587,  6  Am.  Grim.  Rep. 
140,  it  was  remarked  that  any  right  secured 
by  §  7,  art.  1,  of  the  Constitution,  to  an  ac* 
cused  person,  may  be  waived  by  him  without 
authority  of  statute,  as  has  often  been  judi- 
cially determined,  except  the  right  of  a  trial 
by  jury.  Many*  illustrations  are  given  of 
sustained  waivers  of  constitutional  rights, 
among  them  waiver  of  the  right  to  a  trial  in 
the  county  of  the  alleged  offense,  and  con- 
sent to  a  trial  in  a  county  hundreds  of  miles 
distant  therefrom.  Some  regret  seems  to  be 
there  expressed  because  the  court  was  not 
untrammeled,  as  was  the  court  in  Iowa,  to 
recognize  that  competency  to  waive  extended 
even  to  a  jury  trial,  the  court  saying  that, 
even  in  such  field,  the  right  is  not  so  sacred 
but  that  it  may  be  waived  by  legislative  con- 
sent, thus  holding  that  the  question  of 
whether  an  accused  person,  in  such  field, 
may  be  bound  by  waiver,  is  a  matter  of  pub- 
lic policy  rather  than  constitutional  disa- 
bility. 

So  it  seems  to  follow,  logically,  that  it 
was  competent  for  the  plaintiff  in  error  to 
waive  his  right  to  a  full  trial  in  Marinette  , 
county,  and  his  right  to  a  trial  before  a 
single  jury  as  well;  to  waive  all  things 
done,  out  of  the  ordinary,  resulting  in  his 
conviction,  which,  it  is  claimed,  affected 
fatally  such  conviction.  Whether  the  waiv- 
ers occurred  or  not  depends  upon  the  mean- 
ing of  the  stipulation.  There  is  no  contro- 
versy but  that  the  accused  waived  any  fur- 
ther proceedings  before  the  first  jury  after 
the  verdict  was  rendered  on  the  special  is- 
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sue,  and  waived  any  further  trial  in  Mar- 
inette county,  and  all  objections  to  the 
case  being  taken  up  for  such  further  pro- 
ceedings as  might  be  necessary  to  conclude 
it  in  Winnebago  county.  Did  he  do  so  with 
the  understanding  that  such  further  pro- 
ceedings would,  necessarily,  include  a  re- 
trial of  the  special  issue  before  the  second 
jury,  or  only  in  case  of  the  verdict  on  the 
special  issue,  on  motion  made  in  Winne- 
bago county,  being  set  aside  for  error? 

Looking  solely  to  the  stipulation  for  the 
change  of  venue,  in  connection  with  what 
was  done  under  it,  it  seems  tliat  the  under- 
standing of  all  the  parties,  when  they 
signed  the  agreement,  was  that  the  trial  in 
Winnebago  county  would  be  taken  up  before 
a  second  jury  in  the  condition  in  which  it 
was  left  when  the  verdict  of  the  first  jury 
on  the  special  issue  was  recorded.  The 
meaning  of  this  language  seems  quite  clear : 
"The  jury  now  impaneled,  which  has  tried 
the  issue  of  insanity  .  .  .  shall  be  dis- 
charged" and  "the  place  of  trial  and  venue 
of  the  action  shall  be  changed  from  Mar- 
inette county  to  Winnebago  county,  Wiscon- 
sin, the  defendant  expressly  requesting  such 
change  and  waiving  any  irregularity  in 
not  proceeding  with  the  issue  of  not  guilty 
at  this  time  and  place,  reserving,  however, 
the  right  to  move  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial  upon  the  in- 
sanity issue.  .  •  ."  Other  language  as 
plainly  suggested  a  new  trial  of  the  whole 
case  only  upon  the  verdict  on  the  insanity 
issue  being  set  aside  for  cause.  Do  not  the 
words  "in  not  proceeding  with  the  issue  of 
not  guilty  at  this  time  and  place"  by  neces- 
sary inference  suggest  that  the  next  thing 
to  be  done  in  the  case  was  the  trial  of  that 
issue,  subject  to  the  reserved  right  to  chal- 
lenge in  Winnebago  county,  for  cause,  the 
validity  of  the  verdict  rendered  on  the  spe- 
cial issue,  the  same  as  it  might  have  been 
in  Marinette  county  before  the  stipulation 
was  made?  It  seems  so  to  us.  Moreover, 
we  should  feel  sure  that  the  learned  coun- 
sel for  plaintiff  in  error  so  understood  the 
stipulation,  when  the  case  was  brought  on 
for  a  hearing  in  Winnebago  county,  in  the 
absence  of  his  protest  that  he  did  not.  No 
claim  was  at  first  made  that  the  partial 
trial  in  Marinette  county  was  superseded 
by  the  stipulation  and  what  had  occurred 
under  it,  so  as  to  open  up  the  case  for  trial 
in  the  whole.  An  ordinary  motion  was 
made,  as  might  have  been  done  in  Mar- 
inette county  before  the  jury  there  were 
discharged,  for  an  order  vacating  the  ver- 
dict for  error.  That  motion  treated  the 
verdict  already  rendered  binding,  so  far  as 
it  went,  unless  the  court  should  set  it 
aside  for  some  ground  of  error  suggested. 

Again,  when  the  plea  of  former  jeopardy 
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was  interposed,  consent  was  incorporated 
therein  to  stand  by  the  stipulation.  There, 
for  the  first  time,  so  far  as  the  recc»rd 
shows,  it  appears  that  a  claim  was  made 
that  the  stipulation  secured  to  the  accused 
a  new  trial  of  the  special  issue,  rej^ardless 
of  whether  fatal  error  was  committed  upon 
the  first  trial.  The  language  does  not  sug- 
gest that  the  result  of  the  first  trial  was 
necessarily  superseded  by  the  mere  circum- 
stance of  the  suspension  of  the  proceedings 
till  again  taken  up  before  another  jury 
in  another  county.  It  suggests  that  there 
was  a  stipulation,  not  for  leave  to  move 
for  a  new  trial  of  the  special  issue,  or 
merely  reserving  the  right  to  so  move,  but 
for  a  new  trial  of  such  issue,  and  the  court 
had  lost  jurisdiction  by  denying  it,  ren- 
dering the  accused  competent  to  plead  Uie 
former  partial  trial  as  a  jeopardy  not 
waived,  and  so  precluding  a  second  jeop- 
ardy. The  idea  expressed  in  the  plea,  "the 
defendant  now  offers  to  submit  to  a  trial 
of  said  special  insanity  plea  under  and 
pursuant  to  the  stipulation,"  the  trial  court 
was  unable  to  discover  was  in  the  stipula- 
tion, in  letter  or  spirit,  and  we  are  like- 
wise unable.  The  plea  did  not  attempt  to 
withdraw  from  the  stipulation.  It  merely 
claimed  for  it,  seemingly  as  a  last  resort, 
a  meaning  not  found  to  be  therein  by  the 
court  nor  by  this- court.  If  the  learned 
counsel  intended  to  incorporate  such  mean- 
ing in  the  paper,  the  words  chosen  to  ex- 
press it  were  most  unfortunately  select- 
ed. 

It  follows  that  the  right  of  trial  before 
a  single  jury  of  and  in  Marinette  county 
was  not  only  effectually  waived  by  the  ac- 
cused, but  the  jeopardy  created  by  the  par- 
tial trial  in  such  county  was  waived  by 
the  consent  to  discharge  of  the  first  jury 
and  conclusion  of  the  trial  before  another 
jury  in  another  county. 

It  is  elementary  that  if  though  an  ac- 
cused person  once  enters  jeopardy,  he  con- 
sents, expressly  or  by  necessary  inference, 
to  its  being  superseded,  he  may  again  be 
placed  in  jeopardy  without  any  violation 
of  his  constitutional  protection  against  be- 
ing so  placed  twice.  Moreover,  it  is  quite 
elementary  that  after  jeopardy  has  been  en- 
tered, it  is  subject  to  necessary  suspenHion 
without  a  formal  verdict  where  the  ends 
of  justice,  under  the  circumstances,  would 
otherwise  be  defeated  if  it  was  not  compe- 
tent to  suspend  the  trial,  discharge  the  jury, 
and  later  impanel  a  second  jury.  State  v. 
Crane,  4  Wis.  400;  Benedict  v.  State.  14 
Wis.  424;  Thompson  v.  United  States.  155 
U.  S.  271,  39  L.  ed.  346,  16  Sup.  Ct.  Rep. 
73,  9  Am.  Crim.  Rep.  209.  In  the  Federal 
case  the  court  held:  "Courts  of  justice 
are    invested    with    the    authority    to    dis- 
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charge  a  jury  from  giving  any  verdicti 
whenever,  in  their  opinion,  taking  all  the 
circumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends 
of  public  justice  Would  otherwise  be  de- 
feated, and  to  order  a  trial  by  another 
jury;  and  that  the  defendant  is  not  there- 
by twice  put  in  jeopardy." 

Under  the  foregoing  it  is  considered  that, 
upon  the  emergency  occurring  which,  in  the 
judgment  of  the  trial  court  and  counsel  up- 
on both  sides,  rendered  further  proceeding 
with  the  case  for  a  considerable  period  of 
time  practically  impossible,  it  was  within 
the  competency  of  the  court  to  supersede 
the  jeopardy  existing  and  discharge  the 
jury;  and  certainly  within  such  compe- 
tency, the  accused  consenting.  So  there  was 
no  former  jeopardy  existing  when  the  trial 
was  called  in  Winnebago  county,  interfering 
with  the  trial  of  the  issue  of  not  guilty 
before  the  second  jury.  The  accused  was  a 
party  to  the  agreement  creating  the  con- 
ditions rendering  it  competent  for  the  court 
to  proceed  with  such  trial.  He  was  com- 
petent to  bind  himself  to  submit  to  the 
trial  as  it  was  had  by  signing  the  stipula- 
tion after  rendition  of  the  verdict  on  the 
special  issue.  He  could  not,  without  per- 
mission of  the  court,  have  withdrawn  from 
such  stipulation.  He  made  no  attempt  to 
withdraw  therefrom,  but  only  claimed  there- 
for a  different  meaning  than  seems  to  have 
been  incorporated  therein. 

We  are  unable  to  agree  with  counsel  for 
plaintiff  in  error,  that  the  evidence  estab- 
lished insanity  as  a  matter  of  law.  We  are 
rather  constrained  to  believe  that  the  jury 
were  well  warranted  in  reaching  the  con- 
clusion that  there  was  no  reasonable  doubt 
but  that  the  accused  was  sane,  in  the  legal 
sense,  at  the  time  of  the  homicide.  There- 
fore, the  court  properly  refused  to  direct 
a  verdict  in  favor  of  the  accused  on  the 
special  issue. 

We  are  unable  to  discover  any  preju- 
dicial ruling  on  objections  to  questions  pro- 
pounded to  experts  who  testified  upon  the 
special  issue.  It  is  suggested  that  the  trial 
court  ruled  on  such  objections  upon  the 
theory  that  it  was  competent  for  a  party 
calling  an  expert  to  propound  to  him  and 
have  answered  hypothetical  questions, 
omitting  or  including  at  pleasure,  matters 
covered  by  the  evidence,  leaving  the  weight 
of  responses  to  abide  the  judgment  of  the 
jury  under  all  the  circumstances.  Counsel 
prathered  that  idea  because  of  the  court 
having  remarked,  in  overruling  an  objec- 
tion. "Tlie  counsel  has  framed  his  own  hy- 
pothesis; he  is  not  obliged  to  take  the 
liypotliesis  of  the  other,  and  if  there  are 
uiiy  assumptions  in  the  question  which  are 
not  proven  by  the  evidence,  why,  to  that 
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extent,  it  destroys  the  value  of  the  answer," 
True,  the  counsel  calling  an  expert  has  a 
right  tq  frame  his  own.  hypothesis,  but 
just  as  true  it  should  be  one  reasonably 
covering  an  entire  supposed  situation  ac- 
cording to  the  evidence.  It  should  include, 
from  a  reasonable  viewpoint,  all  elements 
disclosed  by  the  evidence  bearing  on  the  pre- 
cise point  to  which  the  expert's  attention 
is  directed.  Bui  tKe  viewpoint  is  that  of 
the  interrogator,  not  of  the  adversary  at- 
torney. True,  as  the  court  said,  whether 
the  facts  assumed  for  the  purposes  of  the 
question  are  true  in  fact  is  for  the  jury  to 
determine,  and  in  case  of  a  determination 
adverse  to  the  questioner,  to  that  extent 
it  destroys  the  value  of  the  answer.  Real- 
ly, we  are  unable  to  see  the  meaning  in  the 
court's  language  which  onunsel  attributes 
to  it.  Kightly  understood,  we  do  not  see 
any  difficulty  with  it.  It  means  that  the 
questioner  had  a  right  to  state  to  the  wit- 
ness an  hypothesis,  reasonable  from  his 
viewpoint,  subject  to  the  judgment  of  the 
court,  on  the  question  of  competency,  as  to 
whether  it  was  reasonable  from  such  point, 
though  it  might  appear  not  so  from  an  ad- 
versary situation.  It  must  be  assumed, 
from  aught  appearing  in  the  record,  that, 
in  testing  questions  objected  to  for  com- 
petency, the  court  considered  them  with  ref- 
erence to  whether  they  were  justified  by  all 
the  evidence,  and  included,  in  a  reasonable 
view  of  the  case,  all  elements  bearing  on 
the  precise  subject  of  inquiry.  That  is  all 
the  rules  require,  as  this  court  has  held. 
Schissler  v.  State,  122  Wis.  365,  373,  99 
N.  W.  593.  In  such  field  a  trial  judge  has 
much  latitude.  The  decision  cannot  proper- 
ly be  disturbed  unless  it  is  manifestly 
wrong  and  also  prejudicial  to  the  extent 
that  if  the  error  had  not  been  committed, 
the  result  of  the  trial  might,  within  rea- 
sonable probabilities,  have  been  different. 
This  doctrine,  as  to  rulings  of  trial  courts 
on  mere  questions  of  competency,  follows 
from  the  general  rule  that  determinations 
of  such  courts  on  matters  of  fact  are  to  be 
taken  as  verities  unless  manifestly  wrong, 
and  the  rule  of  the  Ck)de  that  errors,  how- 
ever numerous,  shall  be  regarded  as  incon- 
sequential, unless  it  appears  that  they  were 
in^  fact  prejudicial,  in  that  they  may  rea- 
sonably have  led  to  a  materially  different 
result  than  otherwise  would  have  occurred. 
These  general  observations  sufllciently  an- 
swer the  assignments  of  error  as  to  ques- 
tions propounded  to  experts  on  either  side. 
They  have  been  examined  in  detail  without 
discovering  prejudicial  error  within  the 
rules  stated. 

The  reputed  wife  of  the  accused  was 
called  as  a  witness,  and  to  show  her  com- 
petency the  record  of  a  divorce  action  in  a 
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court  of  competent  jurisdiction,  and  au- 
thenticated, so  as  to  be  admissible  as  evi- 
dence under  ordinary  circumstances,  was 
offered  and  received  for  the  purpose  of  show- 
ing that  the  purported  marriage  of  the 
witness  with  the  accused  was  within  one 
year  after  he  was  divorced  from  a  former 
wife,  and  so  was  illegal  under  Lanham  v. 
Lanham,  336  Wis.  360,  17  L.R.A.(N.S.) 
804,  128  Am.  St.  Rep.  1086,  117  N.  W. 
787.  It  must  be  conceded  that,  if  the  mar« 
riage  occurred  as  suggested,  it  was  invalid, 
but  it  is  claimed  that  it  was  not  competent 
to  prove  the  record  by  certification,  in  that 
such  method  violated  the  constitutional 
right  of  the  accused  to  meet  the  witnesses 
face  to  face. 

The  witness  sworn  was  the  only  one 
whose  competency  was  legitimately  in  ques- 
tion. That  witness  defendant  met  face  to 
face.  The  person  upon  whose  act  the  requi- 
site character  of  the  certified  copy  depend- 
ed was  not  a  witness  against  the  accused 
in  the  constitutional  sense.  At  most,  he 
was  a  witness  on  the  question  of  tlie  com- 
petency of  the  purported  wife  to  be  a  wit- 
ness in  the  case.  The  question  is  rather 
new,  but,  logically,  it  seems  that  the  con- 
stitutional right  does  not  extend  so  far  as 
to  preclude  the  use  of  duly  authenticated 
copies  of  public  records  on  a  criminal  trial 
for  the  mere  purpose  of  establishing,  on  the 
issue  before  the  court  of  competency,  the 
right  of  a  witness  to  testify. 

To  meet  the  evidence  as  to  the  compe- 
tency of  Mrs.  Oborn,  so  called,  to  testify, 
counsel  for  the  accused  offered  in  evidence 
the  original  record  of  a  divorce  aetion 
wherein,  subsequent  to  the  time  of  the  pur- 
ported marriage,  she  was  divorced  from 
him.  Counsel  contended  that  the  judicial 
treatment  of  the  relations  between  the  par- 
ties at  the  time  of  such  divorce  judgment, 
as  those  of  husband  and  wife,  in  effect,  ju- 
dicially established  such  to  be  their  status, 
till  changed  by  such  judgment.  The  rec- 
ord, as  the  court  remarked,  negatived  the 
fact  that  the  parties  entered  into  a  mar- 
riage contract  subsequent  to  the  void  mar- 
riage, because  such  void  marriage  was  the 
one,  according  lo  the  finding,  the  action 
was  brought,  and  the  judgment  purported, 
to  dissolve.  It  seems  that  the  mere  treat- 
ment of  the  parties  as  man  and  wife  in  the 
divorce  action,  and  judicial  dissolution  of 
their  purported  relations,  did  not  make  the 
void  marriage  valid.  It  merely  established 
the  status  of  the  parties  toward  each  other 
as  judicially  separated  and  absolved  from 
all  obligations  of  a  marital  nature  existing 
between  them.  The  action  was  not  to  es- 
tablish the  status  of  the  parties  to  l)e  that 
of  man  and  wife.  Had  tliat'been  the  pur- 
pose of  the  action,  it  would  have  been  bind- 
31  L.R.A.(N.S.) 


ing  generally.  The  action  and  the  result, 
dissolving  any  existing  marital  relations  be- 
tween the  parties,  did  not,  as  to  the  public 
generally,  establish  such  relations  to  be 
such  as  the  parties  claimed  for  them.  So 
far  as  the  action  was  in  rem  the  res  was 
the  condition  of  subsequent  singleness  as 
to  each  other,  not  valid  prior  existence  of 
marital  relations. 

So  it  seems  that,  upon  all  the  evidence 
before  the  court  on  the  question  of  eom- 
petency,  the  witness  never  in  fact  became 
the  wife  of  the  accused,  and  so  was  com- 
petent to  testify  when  she  was  called  for 
that  purpose. 

Complaint  is  made  because  the  court  ex- 
cluded evidence  .of  the  appearance  of  the 
accused  some  time  after  the  homicide,  and 
while  he  was  confined  in  jail,  during  a  pe- 
riod when  he  was  afflicted,  as  said,  with  an 
epileptic  disturbance.  There  is  no  doubt 
but  that  actions  of  a  person,  within  rea- 
sonable limitations,  after  a  homicide  com- 
mitted by  him,  as  well  as  before,  may  be 
competent  on  the  question  of  sanity.  This 
court  has  distinctly  so  held.  French  x. 
State,  03  Wis.  325,  338,  67  N.  W.  706,  TO 
Am.  Crim.  Rep.  606.  But,  as  there  said, 
evidence  of  such  subsequent  conduct  is  not 
necessarily  admissible.  Whether  it  is  so 
is  within  the  field  of  competency,  where,  as 
before  indicated,  a  wide  range  of  judgment 
is  permitted,  and  error  of  judgment  is  re- 
garded as  inconsequential,  unless  it  appears 
that  it  may  probably  have  materially  affect- 
ed the  result.  In  such  a  situation  as  that 
presented  to  the  court  here,  the  remoteness 
of  time,  the  situation  and  surroundings, 
and  many  other  things  bearing  on  whether 
the  incidents  inquired  about  had  such  rela- 
tion to  the  defendant's  condition  of  mind 
at  the  time  of  the  homicide,  or  such  relation 
as  to  render  the  evidence  of  any  real  sub- 
stantial probative  force  in  any  reasonable 
view  of  the  case,  all  had  to  be  considered. 
Such  a  matter,  as  said  in  French  v.  State, 
supra,  is  addressed  "in  the  first  instance, 
to  the  sound  discretion  of  the  trial  court." 

From  the  foregoing  it  is  obvious  that  it 
must  be  not  only  a  case  of  plain  error,  but 
prejudicial  error, — not  prejudicial  in  the 
ancient  sense  of  legal  presiunption  of  prej- 
udice from  the  mere  commission  of  error, 
but  prejudicial  as  a  fair  inference  of  fact, 
to  justify  a  court,  upon  review,  in  con- 
demning a  mistake  in  respect  to  rulings  on 
the  admission  of  evidence  of  acts  of  a  per- 
son after  the  fact,  bearing  on  his  mental 
condition  at  the  time  thereof,  or  even  find- 
ing that  mistake  of  any  sort  was  made. 
The  alleged  error  in  question  falls  well  out- 
side of  that  field. 

The  court  was  requested,  on  behalf  of  the 
accused,  to  instruct  the  jury  to  the  effect 
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that  though  the  accused  at  the  time  of  the , 
homicide  had  sufficient  mental  capacity  to 
enable  him  to  know  and  appreciate  the 
wrong  of  his  act,  yet  he  was  legally  in- 
sane, if,  by  impaired  will  power,  resulting 
from  an  abnormal  condition,  he  was  unable 
to  resist  the  impulse  to  do  the  deed.  That 
was  refused.  It  was,  as  claimed,  good  laW 
according  to  some  authorities,  particularly 
Plake  V,  State,  121  Ind.  433,  16  Am.  St. 
Rep.  408,  23  N.  E.  273.  It  is  condemned, 
however,  by  numerous  decisions  in  this 
state,  notably  State  v.  Wilner,  40  Wis.  304; 
Bennett  v.  State,  57  Wis.  69,  46  Am.  Rep. 
26, 14  N.  W.  912;  Butler  v.  State,  102  Wis. 
364,  366,  78  N.  W.  690;  Eckert  v.  State, 
114  Wis.  160,  163,  89  N.  W.  826;  I^we  v. 
State,.  118  Wis.  641,  660,  96  N.  W.  417; 
Schissler  v.  State,  122  Wis.  305,  99  N.  W. 
593,  although  it  must  be  admitted  that 
in  one  of  them,  at  least,  language  was  used 
approving  some  such  idea  as  at  least  not 
harmful  error  because  of  its  liberality  to 
the  accused.  The  test  declared  in  those 
cases  is. the  well-known  knowledge  of  right 
and  wrong  test. 

The  term  "insanity,"  as  used  in  the  spe- 
cial plea  in  a  criminal  case,  means  such  ab- 
normal mental  condition,  froni  any  cause, 
as  to  render  the  accused  at  the  time  of  com- 
mitting the  alleged  criminal  act,  incapable 
of  distinguishinrr  between  right  and  wrong, 
and  so  unconscious  at  the  time  of  the  na- 
ture of  the  act  which  he  is  committing,  and 
that  commission  of  it  will  subject  him  to 
punishment.- 

True,   as   indicated,   there   are  things  in 
some  of  the  cases  liable  to  lead  to  the  be- 
lief that  legal  insanity  may  exist  if,  thou«Th 
the  person  be  fullv  conscious  of  the  wrong 
and    its   punishable   character,   he,   because 
of  a  perverted  mind  is  moved  by  an  uncon- 
trollable impulse.     For  instance,  such  the- 
ory   was    incorporated    into   the   charge   in 
Butler  V.   State,  102  Wis.   364,   366,  78  N. 
W.  590,  in  connection  with  and  as  an  addi- 
tion  to  the   statement  that  legal   insanity 
means  such  a  perverted  and  deranged  con- 
dition of  the  mental  and  moral  faculties  as 
to  render  a  person  incapable  of  distinjjui sh- 
iner  between   right   and   wrong.     That  was 
approved,   really,   as  not  prejudicial,  since 
it  was  the  doctrine  most  favorable  to  the 
accused,   and   one   announced   in   a   famous 
case    referred   to.     We   will    say,   however, 
that    the    instruction    given    in    such    case 
does  not  possess  the  dignity  of  having  been 
approved  by  ultimate  authority.     Whether 
a  refusal  to  give  the  element  so  said  to  be 
most  favorable  to  the  accused  would  have 
been  regarded  as  fatal  error  was  not  stat- 
ed. 

Tn  Lowe  v.  State.  118  Wis.  641.  600.  96 
N".  W.  417.  the  criving  of  such  so-called  most 
31   L..R.A.(N.S.) 


favorable  rule  was  held  not  error  to  the 
prejudice  of  the  accuded,  upon  authority  of 
Butler  V.  State,  supra;  Eckert  v.  State,  114 
Wis.  160,  163,  89  N.  W.  826,  being  also 
referred  to.  In  that  case  complaint  was 
made  because  the  trial  court  in  the  charge 
preserved  throughout,  as  the  dominating 
feature,  the  idea  that  "if  the  defendant,  at 
the  time  of  the  homicide,  had  sufficient 
mind  to  know  right  from  wrong,  and  to 
understand  the  nature  and  quality  of  the 
act  he  was  committing,  then  he  was  sane 
in  law,"  and  that  was  unqualifiedly  ap- 
proved as  a  correct  statement  of  the  law. 
True,  it  was  said  to  be  "fully  justified  by 
and  that  it  in  fact  closely  followed  what 
was  said  in  Butler  v.  State."  Consistency 
requires  us  to  hold  that  it  follows  what  was 
stated  to  be  the  rule  rather  than  the  most 
liberal  rule.  Whether  the  former  or  the 
latter  was  technically  the  correct  rule  was 
not  stated  in  Butler  v.  State. 

That  there  is  a  wide  distinction  between 
the  two  rules  seems  plain.  The  so-called 
most  liberal  rule  recognizes  existence  of 
legal  insanity  notwithstanding  capability 
to  distinguish  between  right  and  wrong 
and  consciousness  of  the  wrongfulness  of 
the  particular  act.  The  other  does  not. 
This  court  in  Eckert  v.  State,  supra,  clear- 
ly reaffirmed  the  latter  to  be  the  correct 
rule.  That  is  unmistakable,  because  the 
court  referred  to  the  language  of  Chief  Jus- 
tice Shaw  in  Com.  v.  Rogers,  7  Met.  501, 
41  Am.  Dec.  458,  as  having  become  the  re- 
liable classic  on  the  subject,  and  incorpo- 
rated into  the  text-books  so  as  to  be  rec- 
ognized, generally,  as  elementary.  The  fol- 
lowing is  the  language: 

"A  man  is  not  to  be  excused  from  re- 
sponsibility if  he  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  be- 
tween right  and  wrong  as  to  the  particular 
act  he  is  then  doing, — a  knowledge  and  con- 
sciousness that  the  act  he  is  doing  is  wrong 
and  criminal  and  will  subject  him  to  pun- 
ishment. In  order  to  be  responsible,  he 
must  have  sufficient  power  of  memory  to 
recollect  the  relation  in  which  he  stands 
to  others,  and  in  which  others  stand  to 
him;  that  the  act  he  is  doing  is  contrary  to 
the  plain  dictates  of  justice  and  right, 
injurious  to  others,  and  a  violation  of  the 
dictates  of  duty.  On  the  contrary,  although 
he  may  be  laboring  under  partial  insanity, 
if  he  still  understands  the  nature  and  char- 
acter of  his  act  and  its  consequences;  if 
he  has  a  knowledge  that  it  is  wrong  and 
criminal,  and  a  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  case,  and 
to  know  that,  if  he  does  the  act,  he  will 
do  wrong  and  receive  punishment, — such 
partial  insanity  is  not  enough  to  exempt 
him  from  responsibility  for  criminal  acts 
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Consistent  with  that  view,  in  the  more 
recent  case  of  Schissler  v.  State,  122  Wis. 
SQ5,  99  N.  W.  593,  it  was  held  that  the 
trial  court  did  not  unduly  restrict  the  test 
of  insanity  by  impressing  upon  the  jury 
the  idea  that  the  accused  was  legally  sane 
at  the- time  he  did  the  act  if  he  was  then 
capable  of  realizing  the  nature  and  qiuil- 
ity  of  the  act,  or  that  the  act  was  wrong. 
Tlie  following  instructions  were  approved 
as  the  correct  statement  of  the  law: 

"The  term  'insanity,*  as  used  in  the  spe- 
cial plea  and  issue  of  insanity  made  by 
the  defendant,  means  such  perverted  condi- 
tion of  the  mental  and  moral  faculties  as 
to  render  the  person  incapable  of  distin- 
guishing between  right  and  wrong,  or  un- 
conscious at  the  time  of  the  nature  of  the 
act  he  is  committing." 

"If  you  find  from  the  evidence  that,  at 
the  time  of  the  alleged  commission  of  the 
offense,  the  defendant  was  suffering  from 
mental  aberration  or  sickness  of  mind  pro- 
duced by  any  cause,  and  by  reason  thereof 
his  judgment,  memory,  and  reason  were  so 
perverted  that  he  did  not  realize  the  nature 
and  quality  of  the  act  he  was  doing,  or 
that  he  did  not  realize  that  it  was  wrong, 
you  must  find  that  he  was  insane,  and  for 
that  reason  not  guilty." 

It  is  not  without  interest  in  the  histor- 
ical review  of  the  subject  under  discussion, 
that  in  neither  of  the  later  cases  were  the 
earlier  ones  of  State  v.  Wilner,  decided  in 
1876,  and  Bennett  v.  State,  decided  in  1883, 
referred  to.  In  both  the  consciousness-of- 
right-and-wrong  test  was  regarded  as  the 
correct  one.  In  the  latter  case,  except 
for  other  language  in  the  charge  consid- 
ered, covering  an  additional  unwarranted 
element,  this  was  approved: 

"If  the  evidence  satisfied  you  that,  at  the 
time  when  he  killed  Dr.  Hogle,  the  defend- 
ant was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not 
to  know  the  nature  and  quality  of  the  act 
he  was  doing  .  .  .  then  you  should  find 
that  he  was  insane." 

That  definite  declaration  of  the  correct 
rule  is  somewhat  involved  by  a  brief  quota- 
tion, in  discussing  language  condemned, 
from  Ortwein  v.  Com.  76  Pa.  421,  18  Am. 
Rep.  420,  1  Am.  Crira.  Rep.  297.  The  quo- 
tation, it  should  be  remembered,  was  from 
that  portion  of  the  charge  of  the  trial 
court  respecting  whether  the  accused  was 
sufficiently  sane  to  commit  murder  an  the 
first  degree,  not  whether  he  was  i^Ti'oUy 
irresponsible.  The  court  said  that  one's 
criminal  responsibility  exists,  to  some  ex- 
tent, so  long  as  his  perception  between 
right  and  wrong  exists. 

Thus  it  will  l^e  seen  that  one  should  not 
be  misled  into  the  belief,  from  the  approval 


in  Butler  v.  State,  supra,  of  a  stated  test 
of  insanity  as  being  a  correct  formulation 
of  the  most  liberal  rule,  and  that  the  giving 
of  it  cannot  be  efficiently  complained  of 
by  an  accused  person,  that  such  most  lib- 
eral rule  is  the  correct  rule,  or  that  it 
ought  to  be  given  in  any  case,  or  that  the 
rule  eliminating  the  element  which  would 
dignify  it  as  the  most  liberal  is  not  the 
correct  one  in  fact.  This  court  is  not  com- 
mitted to  the  doctrine  that  one  can  aucceas- 
fully  claim  immunity  from  punishment  for 
his  wrongful  act,  consciously  committed 
with  consciousness  of  its  wrongful  charac- 
ter, upon  the  ground  that,  through  an  ab- 
normal mental  condition,  he  did  the  act  un- 
der an  uncontrollable  impulse  rendering 
him  legally  insane.  One,  at  his  ))eril  of 
punishment,  commits  an  act  while  capable 
of  distinguishing  between  right  and  wrong, 
and  conscious  of  the  nature  of  his  act.  Ue 
is  legally  bound,  in  such  circumstances,  to 
exercise  such  self-control  as  to  preclude 
his  escaping  altogether  from  the  conse- 
quences of  his  act  on  the  plea  of  insanity, 
though  his  condition  may  affect  the  grade 
of  the  offense.  Thus  far  the  charity  of  the 
law  goes,  and  no  farther.  As  said  in  FHo 
agan  v.  People,  52  N.  Y.  467,  11  Am.  Rep. 
731,  as  epitomized  in  the  syllabus:  "The 
law  does  not  recognize'  a  form  of  insanity 
in  which  the  capacity  of  distinguishing 
right  from  wrong  exists  without  the  power 
of  choosing  between  them." 

Many  foreign  judicial  illustrations  might 
be  given  supporting  the  foregoing  stated  doc- 
trine of  this  court.  It  is  in  harmony  with 
the  common  law  as  indicated  by  a  multitude 
of  English  decisions  and  all  text-books.  It 
is  denominated,  for  brevity,  by  some  of  the 
latter,  as  the  "right-and-wrong  test."  In 
Bellingham's  Case,  reported  in  Collinson  on 
Lunacy,  650,  Lord  Mansfield  charged  the 
jury  that  "the  single  question  [for  them 
to  determine]  was  whether  [the  accused] 
when  he  committed  the  offense  charged  up- 
on him,  he  had  sufficient  understanding  to 
distinguish  good  from  evil,  right  from 
wrong;  and  that  murder  was  a  crime,  not 
only  against  the  law  of  God,  but  against 
the  law  of  his  country."  That  test  of  pow- 
er  to  distinguish  between  ri^ht  and  wrong, 
so  formulated  by  Lord  Mansfield,  is  in  sub- 
stantial harmony  with  English  authorities 
as  far  back  as  1706,  at  least,  and  is  said 
to  have  ever  since  been  followed  in  England 
"as  the  only  one  to  mark  the  line  between 
sanity  and  insanity,  responsibility  and  ir- 
responsibility." Lawson,  Insanity  as  a  De- 
fense to  Crime,  p.  552. 

In  M'Naghten*s  Case,  10  CTark  k  F.  200. 
which  is  a  leading  English  authority  at 
the  present  day,  it  was  held  that  if  the 
accused   was   conscious   that  the   act  was 
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one  \ihich  he  ought  not  to  do,  and  if  the 
act  was,  at  the  same  time,  contrary  to  law, 
lie  was  punishable, — he  was  legally  sane. 
Luwson,  Insanity  as  a  Defense  to  Crime,  p. 
231.  That  has  been  adopted  in  the  great 
majority  of  state  and  Federal  courts,  while 
moral  insanity,  or  irresistible  impulse  ac- 
companied by  consciousness  of  right  and 
wrong  doing,  as  legal  insanity,  has  been 
recognized  in  but  a  very  few  jurisdictions, 
uud  in  some  of  them  not  consistently. 
Those  ideas  are  spoken  of,  rightly,  as  dan- 
gerous, and  as  having  taken  hold  most  firm- 
ly in  Kentucky. 

In  United  States  v.  Shults,  6  McLean, 
121,  Fed.  Cas.  No.  16,286,  the  law  was  very 
tersely  stated  thus:  "If  .  .  .  defendant, 
in  violating  the  mail,  knew  he  was  doing 
wrong  and  that  he  was  liable  to  be  pmi- 
ished  for  the  act,  he  is  a  proper  subject  for 
punishment." 

With  like  commendable  brevity,  it  is 
said  in  United  States  v.  Young  (D.  C.)  25 
Fed.  710,  for  a  syllabus:  "The  legal  test  of 
the  accountability  of  a  criminal  for  his 
acts  is  his  mental  ability,  at  the  time  of 
the  commission  of  the  crime,  to  discriminate 
between  right  and  wrong,  with  respect  to 
the  ofTense  charged." 

That  was  referred  to  in  the  opinion  as 
the  "famous  *knowledge-of-right-and-wrong' 
test"  adopted  by  the  court  after  long  dis- 
cussion, and  formulated  by  the  House  of 
Lords  in  1843.  M'Naghten's  Case,  before 
referred  to. 

In    New    York    the    same    doctrine    was 
adopted    (Willis  v.  People,  32  N.  Y.  716), 
though  there  were  many  attempts  to   en- 
graft  onto   it  modifications   in   accordance 
with    the    views    of   medical    experts.      In 
Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216;    and    Flanagan   v.    People,    62    N.    Y. 
467, 11  Am.  Rep.  731,  a  like  effort  was  made. 
It  was  answered  by  reaffirming  the  doctrine 
announced  by  Tindal,  Ch.  J.,  in  M'Naghten's 
Case,   supra,    as   of   the   highest   authority 
and  the  soimd  rule.     Contrary  medical  and 
scientific  authority  was  emphatically  reject- 
ed.    The  matter  was  regarded  of  sufficient 
importance    to    warrant    special    treatment 
by  Justice  Andrews,  resulting  in  its  being 
held    that    "capacity   of    the    defendant    to 
distinguish  between  right  and  wrong  at  the 
time  the  act  was  done"  was  the  only  safe 
test;    that   he   who  is  capable  of   knowing 
one    from   the   other   is   bound,   in   law,   to 
choose  the  right  one  regardless  of  the  no- 
tions of  some  as  to  moral  insanity  or  irre- 
sistible   impulse.      It    was    said    that    "the 
vagueness    and   uncertainty  of   the   inquiry 
which   would   be  opened,   and   the  manifest 
danger  of  introducing  the  limitation  claimed 
into   the  rule  of  responsibility,  in  cases  of 
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crime,  may  well  cause  courts  to  pause  be- 
fore assenting  to  it." 

Notwithstanding  the  emphatic  adoption 
by  the  New  York  court  of  the  capacity-to- 
distinguish-between-right-and-wrong  test,  as 
indicated,  the  pressure  by  eminent  alienists 
to  engraft  onto  it  the  irresistible  impulse 
element,  and  others,  was  such  that  the  leg- 
islature, evidently  intending  to  guard  the 
jurisprudence  of  the  state  from  falling  into 
confusion,  or  the  safe  rule  from  being  de- 
parted from,  to  the  impairment  of  the  safe- 
ty of  human  life,  incorporated  it  into  writ- 
ten law.  People  v.  Taylor,  138  N.  Y.  398, 
34  N.  E.  275.  The  court  there  said  that 
the  eminent  alienists  who  were  disposed  to 
criticize  the  rule,  and  claim  that  a  person 
should  be  held  legally  insane  when,  by  rea- 
son of  an  abnormal  mental  condition,  he 
acta  under  an  irresistible  impulse,  should 
address  themselves  to  the  lawmaking  pow- 
er; that,  as  the  matter  stood,  knowledge 
of  the  nature  and  quality  of  the  act  that  a 
person  is  doing,  and  that  it  is  wrong,  ren- 
ders him  legally  sane.  We  should  say,  in 
passing,  that  the  written  law  remains  the 
same  in  New  York  as  it  was  at  the  time  of 
such  suggestion  in  1893. 

This  lengthy  discussion  of  the  subject 
of  legal  insanity  seems  warranted  because 
of  the  evident  misconception  of  what  was 
held  in  Butler  v.  State,  102  Wis.  364,  366, 
78  N.  W.  590.  We  should  further  say,  in 
passing,  that  the  learned  court,  though  hav- 
ing refused  the  requested  instruction,  gave 
others  requested,  going  nearly  as  far  as  the 
one  rejected,  and  more  liberal  to  the  ac- 
cused than  the  right  rule  demanded. 

The  court  refused  to  specially  instruct, 
as  requested,  that  each  juror  should  adhere 
to  his  own  individual  judgment  from  the 
evidence  as  to  the  defendant's  insanity,  and 
not  join  with  others  in  finding  him  sane 
so  long  as  he  entertained  an  honest  reason- 
able doubt  on  the  question.  It  is,  said  this 
court  in  Franklin  v.  State,  92  Wis.  269, 
66  N.  W.  107,  regarding  refusal  to  give  a 
similar  instruction,  error.  Such  does  not 
seem  to  be  the  case.  The  difficulty  there 
was  in  failure  to  charge  on  the  legal  pre- 
sumption of  innocence,  not  because  the 
court,  in  addition  to  such  a  charge,  did 
not  admonish  the  jury  that  before  finding 
the  existence  of  a  fact,  each  should  come 
to  the  conclusion  in  that  regard  from  his 
own  judgment,  based  on  the  evidence. 
When  jurors  are  instructed  properly,  they 
need  not,  necessarily,  be  told  that  they 
should  not  agree  upon  a  verdict  unless  in- 
dividually convinced  from  the  evidence  of 
its  correctness  to  the  requisite  degree  of 
certainty.  A  person  who  has  sufficient  in- 
telligence to  sit  on  a  jury  knows,  from  the 
proper  general  instructions,  that  he  should 
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act  according  to  his  own  judgment,  based 
on   the  evidence. 

The  claim  made  that  it  was  error  to  re- 
fuse to  instruct  to  the  effect  that,  as  u 
matter  of  law,  epilepsy  is  a  mental  disease, 
and  that  grief,  agony,  or  terror  is  one  of 
the  producing  causes  of  epileptic  attacks, 
under  the  ruling  of  Kreuziger  v.  Chicago 
&  N.  W.  R.  Co.  73  Wis.  168,  160,  40  N.  W. 
657,  and  some  other  cases  cited,  does  not 
seem  to  possess  merit.  It  is  argued  that 
proof  of  epilepsy  is  proof  of  insanity,  and 
that  the  authorities  so  hold.  As  we  read 
the  citations,  such  is  not  the  case.  They 
are  to  the  effect  that  a  person  may  be  an 
epileptic  and  be  perfectly  responsible  for 
his  actions,  except  when  suffering  from  an 
epileptic  disturbance,  called  a  fit;  that  epi- 
lepsy may  cause  insanity,  but  does  not  con- 
stitute it,  and  the  two  Should  not  be  con- 
founded. Aurentz  v.  Anderso-n,  3  Pittsb. 
310.  That  a  person  afflicted  with  insanity 
may  yet  have  capacity  to  distinguish  be- 
tween right  and  wrong,  and  if  so,  he  is 
legally  pane.  Fogarty  t.  State,  80  Ga.  450, 
5  S.  E.  782.  That  it  is  not  sufficient  to  e!B- 
tablish  irresponsibility  to  show  epileptic 
affliction,  but  it  must  be  shown  by  evidence 
as  a  fact  that  epilepsy  is  a  disease  which 
affects  the  mind  or  produces  insanity,  and 
that  there  was  legal  insanity  in  the  given 
instance.     Walsh  v.  People,  88  N.  Y.  458. 

Thus,  whether  the  accused  was  afflicted 
with  epilepsy,  and  if  so,  whether  it  was  a 
mental  disease,  or  whether  it  had  pro- 
gressed so  far  as  to  affect  the  mind,  and  if 
so,  whether  the  mind  was  so  affected,  that 
the  accused  was  not  conscious  of  the  wrong- 
ful character  of  his  act  at  the  time  of  the 
homicide,  were  all  matters  of  fact,  to  be 
established  by  the  evidence. 

Complaint  is  made  because  the  court  re- 
fused to  instruct  the  jury  to  the  effect  that 
if  the  accused  intentionally  pointed  the  gun 
at  some  other  object  than  the  deceased, 
and  the  bullet  was  accidentally  deflected, 
striking  the  deceased  with  fatal  effect,  he 
was  not  guilty.  The  court  gave  the  re- 
quested instruction  by  adding  the  words  "of 
murder  in  the  first  degree."  The  instruc- 
tion might  well  have  been  refused  altogeth- 
er because  of  its  not  being  warranted  by 
any  evidence  in  the  case.  As  we  under- 
stand the  evidence,  the  bullet  went  straight 
to  the  person  of  the  deceased;  passing 
through  the  door,  it  is  true,  because  of  that 
being  suddenly  partly  closed  between  the 
|)erson  of  the  deceased  and  the  accused,  as 
the  former  saw  the  latter  raise  his  gun. 
But  if  there  were  evidence  that  the  gun 
was  not  pointed  at  the  deceased «  but  yet 
was  handled  so  as  to  be  imminently  dan- 
gerous to  him  or  some  other  human  being, 
and  regardless  thereof,  though  without  de- 1 
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sign  to  effect  the  death  of  anyone,  the 
cused  was,  nevertheless,  guilty  of  some  hom- 
icidal offense. 

It  is  suggested  that  the  court,  by  way  of 
recital,  said  tu  the  jury  that  experts  on  both 
sides  had  given  opinions  as  to  the  sanity 
of  accused  at  the  time  of  the  homicide,  and 
also  instructed  so  as  to  limit  the  effect  of 
evidence,  on  the  general  issue,  of  defend- 
ant's mental  condition,  to  murder  in  the 
first  degree.  It  was  not  improper  to  speak 
of  the  obvious  fact  that  the  experts  had  ex- 
pressed opinions  on  the  question  of  sanity, 
leaving  it  to  the  jury  to  find  whether,  a« 
matter  of  fact,  the  accused,  at  the  time  of 
the  homicide,  was  sane  or  there  was  a  rea- 
sonable doubt  on  the  subject,  the  court  sug- 
gesting, as  was  done,  that  the  jury  were  not 
bound  by  the  opinion  evidence;  that  it  was 
for  them  to  decide  from  all  the  evidence, 
under  the  test  given  for  legal  insanity, 
whether  the  accused  was  sane  at  the  time 
of  the  homicide,  and  if  they  believed  he  was 
not,  or  were  in  reasonable  doubt  on  the 
question,  to  find  him  not  guilty  on  that 
ground.  The  instructions  as  to  evidence  of 
mental  impairment  expressly  informed  the 
jury  that  it  bore  on  whether  there  was  de- 
sign to  take  human  life,  and  informed  them, 
fairly,  that  it  bore  on  whether  the  accused 
was  conscious  of  his  act  being  dangerous 
to  human  life.  That,  it  seems,  was  suffi- 
cient. 

During  the  trial  of  the  special  issue,  un- 
known to  the  accused  or  his  counsel  till 
after  trial  of  the  main  issue,  letters  ad- 
dressed to  a  juror,  or  jurors,  after  having 
been  examined  by  the  judge,  and  any  ref- 
erence to  the  case  eliminated,  were  allowed 
to  be  delivered.  The  judge  explained  the  oc- 
currences as  pursuant  to  an  announcement 
made  in  open  court,  after  the  jury  were 
sworn,  to  the  effect  that  written  communica- 
tions might  pass  between  jurors  and  their 
families,  subject  to  inspection  by  the  court 
in  all  instances,  to  guard  against  anything 
improper  so  reaching  them  from  the  out- 
side or  the  outside  from  them,  and  that  no 
objection  was  made  by  counsel  upon  either 
side.  Ko  evidence  of  such  announoemeiit 
having  been  made  appeared  upon  the  clerk's 
or  the  reporter's  minutes,  neither  did  coun- 
sel on  either  side  have  any  recollection  of 
it. 

Further  irregularities  in  respect  to  the 
conduct  of  the  jurors  is  suggested  in  that, 
as  claimed,  two  jurors,  during  the  trial, 
while  standing  at  the  open  window  of  their 
room,  talked  with  two  persons  outside. 
There  was  much  proof  to  the  effect  that  no 
such  conversation  occurred,  except  that  a 
person  from  the  street,  on  the  occasion  of 
the  claimed  conversation,  afiked  his  father, 
who  was  on  the  jury,  for  some  keys,  whicli. 
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without  saying  anything,  he  passed  out  to 
the  son. 

The  circuit  judge  explained  that  all  writ- 
ten communications  between  jurors  and  out- 
tiide  parties,  four  or  six  in  number,  were 
between  jurors  and  members  of  their  fam- 
ilies, and  that  none  were  delivered  during 
tlie  trial  which  contained  any  reference  to 
tlie  case.    The  suggested  irregularities  with 
the  jury  were  brought  to  the  attention  of 
the  trial  court  as  ground  for  a  new  trial. 
Thus  it  will  be  seen  that  not  only  is  there 
no  showing  that  the  accused  was  prejudiced 
by  the  occurrence  complained  of,  but  preju- 
dice  is    pretty   clearly    negatived.      Courts 
should  be  slow  to  disturb  verdicts  upon  the 
ground  of  alleged  misconduct  of  jurors  or 
interference  with  their  deliberations.     The 
motive  to  cast  suspicion  upon  the  result  of 
a  trial  is  so  great,  and  the  opportunity  to 
do  it  BO  open  and  so  easily  embraced,  es- 
pecially in  a  case  of  great  public  interest, 
that,   in   most   any   such   case,  many   little 
incidents  actually  occurring  of  a  perfectly 
legitimate  character  may  be  easily  given  a 
false  coloring,  and  other  incidents,  not  le- 
gitimate, may  be  brought  to  the  attention  of 
the  court  without  any  reasonable  ground  for 
nn  inference  of  fact  as  to  their  having  af- 
fected the  result,  and  still  other  incidents 
may  easily  be  falsely  claimed  to  have  oc- 
curred,   so    that    unless    such    matters    are 
held  not  to  be  sufficient  to  disturb  the  course 
of   iustice.  in  the  absence  of  clear  indica- 
tions, and  by  preponderating  inferences  of 
fact,  that  they,  within  reasonable  probabil- 
ity, at  least,  materially  affected  the  result 
adversely  to  the  complaining  party,  the  ad- 
ministration  of   justice   would   be   intoler- 
ably  embarrassed,  to   the   great   detriment 
of  public  and  private  interests.     Doubtless 
the   constructors   of   the   Code,   by    §   2829, 
Stat.  1808,  designed  that  such  should  be  the 
guiding   idea   of   judicial   practice   in   this 
state  when  they  there  provided,  in  manda- 
tory   language,    that    "the    court    shall,    in 
.  every  stage  of  an  action,  disregard  any  er- 
ror or  defect  in  the  pleadings  or  proceed- 
ingfl  which  shall  not  affect  the  substantial 
rig'hts  of  the  adverse  party;   and  no  judp:- 
ment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect." 

That  has  been  referred  to  as  a  most  be- 
nofieent  provision,  precluding  disturbance 
of  judicial  results  by  any  inconsequential 
matter,  and  that,  in  the  spirit  of  it,  all 
irregularities  and  errors  should  be  deemed 
inconsequential,  in  the  absence  of  reason- 
ably clear  indications  that  the  adverse  par- 
ty was  prejudiced  thereby,  in  that,  other- 
wise, the  result,  as  to  him,  might,  within 
reasonable  probabilities,  have  been  different. 
Under  the  guide  of  that  statute,  judgments 
have  been  affirmed  though  grounded  on  rec- 
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ords  bristling  with  error,  of  which  the  fol- 
lowing are  significant  illustrations:  Mauch 
V.  Hartford,  112  Wis.  40,  87  N.  W.  8JG; 
Miller  V.  State,  139  Wis.  67,  94,  119  N.  W. 
850. 

Such  is  believed  to  have  been  the  general 
trend  of  the  decisions  of  this  court,  though 
it  must  be  admitted  that  it  is  not  in  har- 
mony with  expressions  mtfde  now  and  then 
to  the  effect  that,  from  the  mere  occurrence 
of  error,  prejudice  is  presumed.  Doubtless, 
it  was  in  great  measure  because  of  such  oc- 
casional expressions  that  the  legislature, 
very  recently,  thought,  by  chapter  192,  Laws 
lUOO,  to  challenge  judicial  attention  anew 
to  the  declared  public  policy  of  tlie  state 
in  its  written  law,  in  providing  that  no 
judgment  in  either  a  civil  or  criminal  ease 
shall  be  disturbed  except  for  error  which, 
in  view  of  the  whole  situation,  in  the  judg- 
ment of  the  court,  affected  the  substantial 
rights  of  the  party  seeking  to  have  it  dis- 
turbed. That,  in  the  judgment  of  the  writ- 
er, is  no  moi^e  than  emphasizing  what  wi^s 
covered  by  the  early  Code  provision,  and 
has  been,  in  general,  intended  by  the  court 
to  be  firmly  and  fully  carried  out.  As 
such,  it  is  welcomed  by  those  who  firmly  be- 
lieve it  was  unnecessary,  and  does  not  real- 
ly change  the  procedure  in  this  state.  At 
least,  it  aids  in  unifying  judicial  sentiment, 
if  that  were  necessary,  as  to  the  proper 
method  of  administering  justice  in  order 
to  render  right  results  as  certain,  speedy, 
and  economical  as  practicable,  and  in  elim- 
inating seeming  or  actual  dc^partures  there- 
from in  the  past,  as  evidenced  by  Hack  v. 
State,  141  Wis.  340,  324  N.  W.  492. 

Of  course,  the  legislature  did  not  intend 
to,  and  could  not  if  it  would,  control  the 
court  in  the  administration  of  justice  by 
the  act  of  1909.  It  was  only  intended  to 
declare  a  public  policy  as  to  such  adminis- 
tration which  it  is  the  duty,  as  well  as  the 
pleasure,  of  the  court  to  conform  to,  so 
far  as  it  reasonably  promotes,  or  does  not 
unreasonably  interfere  with,  the  exercise 
of  their  constitutional  jurisdiction. 

There  is  no  longer,  if  there  ever  was, 
any  reason  for  holding  that  a  judgment 
should  be  reversed  for  mere  errors,  however 
numerous  and  inexcusable,  or  errors  in  the 
absence  of  its  reasonably  appearing  as  an 
inference  of  fact  that  the  party  seeking  re- 
versal was  prejudiced  thereby,  in  that,  had 
the  error  not  occurred,  the  result,  as  to 
him,  might,  within  reasonable  probabilities, 
have  been  more  favorable.  That  must  be 
the  true  test  of  prejudicial  error,  displa- 
cing, if  necessary,  the  idea  that  prejudice 
is  to  be  presumed  from  the  mere  occurrence 
uf  error,  and  giving  controlling  dignity  to 
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the  idea  that  prejudicial  error  is  presumed 
against,  this  presiunption  to  prevail  till 
overcome,  to  the  extent  ahove  indicated,  by 
preponderating  inferences  of  fact.  To  go  fur- 
ther than  suggested  would  probably  invade 
the  constitutional  right  to  iiave  the  weight 
of  probabilities  respecting  matters  of  fact 
determined  by  a  jury  or  the  trial  judge,  ac- 
cording to  circumstances. 

In  view  of  the  foregoing  it  is  thought  that 
the  claimed  misconduct  of  the  jury  must  be 
held  to  have  been  inconsequential.  That 
is  in  harmony  with  the  ruling  in  Cupps  v. 
State,  120  Wis.  604,  102  Am.  St.  Rep.  996, 
97  N.  W.  210,  98  N.  W.  640.  It  is  claimed 
to  be  out  of  harmony  with  liavenor  v.  State, 
125  Wis.  444,  104  N.  W.  110,  4  A.  &  E.  Ann. 
Cas.  1052;  Hurst  v.  Webster  Mfg.  Co.  128 
Wis.  342,  107  N.  W.  666 ;  Du  Cate  v.  Brigh- 
ton, 133  Wis.  628,  114  N.  W.  103;  and 
Dralle  v.  Reedsburg,  135  Wis.  293,  299, 
115  N.  W.  819, — all  decided,  as  will  be  seen, 
before  the  recent  legislative  expression  of 
public  policy.  In  any  event,  they  are  in  a 
class  by  themselves.  They  deal  only  with 
piivate  conimuuications  between  the  trial 
judge  and  the  jury.  Doubtless  the  rule 
thereof  should  not  be  extended  in  letter  or 
spirit.    No  more  need  be  said  at  this  time. 

We  may  well  say,  in  closing,  that  not- 
withstanding the  practice  of  allowing  writ- 
ten communications  to  pass  between  jurors 
and  outside  parties  in  such  a  serious  case 
as  this,  or  any,  under  the  circumstances 
shown  here,  is  held  to  be  harmless  error, 
it  must  be  condemned  as  improper.  The 
fact  that  many  irregularities  may  occur  in 
the  progress  of  a  trial  without  affecting  the 
result  should  not  lead  to  any  laxity  in  ju- 
dicial procedure,  and  will  not  be  regarded 
as  any  excuse  for  it.  In  capital  cases,  es- 
pecially, tlie  greatest  care  should  be  taken 
by  trial  judges  to  so  administer  affairs  as 
to  leave  the  final  result  free  from  any  sus- 
picion of  improper  influence.  To  that  end 
the  jury,  from  the  time  of  being  sworn  in 
the  cause  till  deliverance  of  their  verdict, 
may  well  be  kept  as  free  as  practicable 
from  all,  even  appearances  of,  opportunity 
for  communicating  with  outside  parties,  or 
receiving  communications  from  them. 

Thus  we  have  reviewed  the  record  of  the 
two  trials  in  this  cause,  giving  careful  at- 
tention to  the  complaints  in  quite  minute 
detail  without  finding  any  harmful  error, 
and  very  little  error  at  all.  On  the  whole, 
the  cause  seems  to  have  been  very  fairly 
tried  and  the  accused  found  guilty  in  due 
course.     So  the  judgment  must  be  affirmed. 

So  ordered. 

Petition  for  rehearing  denied  October  4, 
1910. 
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ST.  LOUIS  IRON  MOUNTAIN  &  SOUTH- 
ERN RAILWAY  COMPANY,  Appt., 

V. 

BRUCE  JACKSON,  by  Next  Friend. 
(—  Ark.  —,  132  S.  W.  206.) 

Trial  —  inapplicable  Instructions. 

1.  An  instruction  with  respect  to  th* 
duty  of  a  railroad  company  toward  persons 
on  the  platform  of  a  cotton  warehouse  at  a 
time  when  cotton  was  being  shipped  from 
the  platform  should  not  be  given  in  an  ac- 
tion to  hold  the  railroad  company  liable 
for  injury  to  a  person  on  the  platform  at 
another  time. 

Railroad  —  negligence  —  attractlTa 
pleasure. 

2.  A  railroad  company  is  not,  under  the 
doctrine  of  the  Turntable  Cases,  bound  to 
provide  against  injury  by  the  operation  of 
its  cars  to  children  who  may  be  at  play 
on  the  platform  of  a  stranger  adjoining  its 
right  of  way. 

Appeal  —  erroneous  instruction  —  im- 
materiality. 

3.  A  recovery  against  a  railroad  company 
for  personal  injuries  will  not  be  reversed 
because    of    an    instruction    predicating    a 

Note,  —  Liability  of  railroad  conipanif 
for  personal  injuries  front  neffligent 
operation  of  trains  to  persons  on  ad- 
joining  property  or  highuHMy, 

Tliis  note  is  confined  to  the  question  of 
the  liability  of  a  railroad  company  for  those 
injuries  which  are  negligently  or  accident- 
ally  caused  to  one  on  property  other  than 
that  of  the  right  of  way,  while  it  is  oper- 
ating its  trains. 

As  to  the  liability  of  a  railroad  company 
for  personal  injuries  by  objects  thrown 
from  moving  trains,  see  the  case  note  to 
Louisville  &,  N.  R.  Co.  v.  Eaden,  6  L.R.A. 
(N.S.)  581. 

Cases  involving  injuries  to  persons  struck 
by  trains  at  highway  crossings,  and  those 
wherein  the  personal  injuries  are  due  to 
the  frightening  of  horses  upon  the  highway, 
are  also  excluded,  as  they  form  distinct 
classes. 

Street   railway   cases  are   also  excluded. 

It  seems  to  be  a  perfectly  plain  duty  o(  a 
railroad  company  to  keep  its  ears,  and  tlie 
other  instrumentalities  which  it  uses  in  tiie 
operation  of  its  business,  on  the  rails,  laid 
on  its  right  of  way,  or,  at  least,  to  keep 
them  within  the  limits  of  its  right  of  way. 
Kvery  abutting  or  neighboring  land  pro- 
prietor has  a  right  to  insist  thai  this  shall 
be  done,  so  that  in  using  tlie  dangerous 
agencies  employed  in  operating  the  road  his 
person  and  property  may  not  be  injurious- 
ly affected.  This  duty  is  due  not  only  to 
the  abutting  landowner,  but  to  every  indi- 
vidual who  may  be  on  property  contiguous 
to  the  right  of  way.  It  is  therefore  a  duty 
to  every  person  along,  or  who  may  be  pass- 
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right  to  recover  upon  a  state  of  facts  not 
shown  to  exist,  if  the  defendant  in  fact 
owed  plaintiff  a  duty  which  it  failed  to 
discharge,  and  which  failure  caused  the  in- 
jury. 

\e$:1i(2:ence  —  Injury  to  trespasser  on 
adjoining:  property  —  liability. 

4.  That  one  upon  the  platform  of  a  third 
person,  which  adjoins  a  railroad  right  of 
way,  was  a  trespasser,  does  not  deprive  him 
of  the  benefit  of  the  rule  that  a  railroad 
company  is  liable  for  injuries  to  persons 
near  its  tracks  by  the  negligent  operation 
of  its  trains. 

Trial  ~  jury  —  ne|;llgent  operation  of 

car. 

5.  The  jury  must  determine  whether  or 
not  a  railroad  company  is  negligent  in  per- 
mitting car  doors  to  swing  unfastened  wnile 
the  train  is  passing  a  warehouse  platform, 


so  that  they  strike  and  crush  the  platform 
to  the  injury  of  a  person  standing  thereon. 

(November  14,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Crawford  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Liovick  P.  Miles  for  appellant. 

Mr.  W.  H.  McKlnney,  with  Mr.  C.  A. 
Starbird,  for  appellee: 

The  defendant  railway  company  is  liable 
for  all  damages  to  persons  or  property 
done  or  caused  by  the  running  of  its  trains. 
St.  Louis,  I.   M.   &  S.  R.   Co.  v.  Pitcock, 


ing  along,  but  not  on,  the  right  of  way.  And 
this  duty  springs  out  of  the  obligation  up- 
on the  company  to  so  use  its  own  rights 
and  propery  as  not  to  injure  the  rights  or 
the  property  of  others. 

Upon  this  principle,  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Jackson,  seems  to  have  been  de- 
cided. 

Injuries  caused  by  car  leaving  track. 

A  railroad  company  which  permits  a  car 
to  break  loose  from  a  train,  on  a  grade,  and 
run  down  into  collision  with  another  car 
at  the  foot  of  the  decline  in  such  a  way  as 
to  be  hurled  off  of  the  right  of  way  to  the 
injury  of  one  on  the  premises  of  a  near-by 
landowner,  is  liable  for  the  injury  thereby 
caused  to  him,  unless  it  can  be  shown  that 
the  accident  was  unavoidable.  West  Vir- 
ginia C.  &  P.  R.  Co.  V.  State,  96  Md.  652, 
61  L.R.A.  574,  54  Atl.  669  (quoted  in  prin- 
cipal cause). 

And  BO  the  cases  generally  hold  that 
wherever  the  personal  injuries  are  caused 
by  the  negligent  derailment  of  the  train  the 
company  will  be  liable. 

Mahan  v.  Union  Depot  Street  R.  &,  Transfer 
Co.  34  Minn.  29,  24  N.  W.  293  (a  car  negli- 
gently run  from  the  track  into  a  building  con- 
tiguous to  a  street  owned  by  the  railroad,  but 
occupied  by  a  church  society)  ;  Lane  v.  Illi- 
nois C.  R.  Co.  43  La.  Ann.  833,  9  So.  660 
(freight  train  negligently  backed  off  track 
and  into  adjoining  building,  causing  injury 
to  plaintiff)  ;  Walsh  v.  Missouri  P.  R.  Co. 
.102  Mo.  582,  14  S.  W.  873,  15  S.  W.  757 
(train  jumping  track  while  running  at  ex- 
oossive  and  negligent  speed  and  demolish- 
ing building  in  which  deceased  was  sleep- 
ing). 

tSo,  it  is  liable  where  a  car  negligently 
derailed  strikes  a  rick  of  staves  extending 
onto  the  right  of  way  from  the  yard  of  a 
cooperage  company,  and  causes  the  fall  of 
xLnother  rick,  injuring  a  child  at  play  in 
the  vard.  Illinois  C.  R.  Co.  v.  Watson,  117 
Ky.  374,  78  S.  W.  175. 

A  railroad  company  is  liable  where  a 
ivoman,  upon  seeing  a  car  which  had  been 
derailed  while  a  flying  drill  (flying  switch) 
31   L.R.A.(X.S.) 


was  being  made,  coming  out  of  the  limits 
of  a  freight  yard  and  across  a  public  street 
at  great  speed  towards  the  place  where  she 
was  standing,  in  fright  ran  for  safety,  and 
fell,  injuring  herself.  Tuttle  v.  Atlantic 
City  R.  Co.  66  N.  J.  L.  327,  64  L.R.A.  582, 
88  Am.  St.  Rep.  491,  49  Atl.  450.  The 
court  said:  "The  negligence  of  the  defend- 
ant in  permitting  the  derailing  and  escape 
of  the  car  is  too  plain  for  argument,  and 
it  was  such  negligence  as  caused  the  plaintiff 
in  error  to  attempt  to  escape  the  peril  by 
running,  and  in  so  doing  she  fell  and  was 
injured." 

But  in  Ewing  v.  Pittsburgh,  C.  C.  &  St 
L.  R.  Co.  147  Pa,  40,  14  L.R.A.  666,  30  Am. 
St.  Rep.  709,  23  Atl.  340,  where  upon  the 
collision  of  cars  they  were  thrown  from  the 
defendant's  track  and  upon  the  premises  oi 
the  plaintiff,  thus  causing  her  severe  fright, 
it  was  held  that  she  could  not  recover  for 
such  fright,  it  being  unaccompanied  by  any 
injury  to  her  person.  (As  to  right  to  recov- 
er for  physical  injury  resulting  from  fright 
caused  bv  wrongful  act,  see  notes  in  3 
L.R.A.(KS.)  49,  22  L.R.A.(N.S.)  1073,  and 
24  L.R.A.(N.S.)    1159.) 

Object  thrown,  falling,  or  projecting  from 

train. 

This  does  not  include  objects  thrown  by 
employees  or  others  maliciously  or  while 
not  acting  in  the  performance  of  any  duty 
to  the  railroad  company. 

In  Blackshear  v.  Trinity  k  B.  Valley  R. 
Co.— Tex.  Civ.  App.— ,  131  S.  W.  854,  where 
one,  while  plowing  in  his  field  about  50 
feet  from  the  railroad  track,  was  injured 
by  being  struck,  as  he  alleged,  with  a  loose 
iron  spike  which  was  thrown  by  a  passing 
train,  it  was  held  that  the  railroad  com- 
pany was  liable  for  the  injury  if  it  had  neg- 
ligently permitted  such  spikes,  likely  to  be 
thrown  by  passing  trains,  to  become  loose 
in  the  ties. 

So,  it  was  held  liable  to  one  who  was  in- 
jured while  standing  on  a  skidway,  a  saf- 
licient  distance  from  the  track  to  allow  cars 
properly  equipped  and  loaded  to  pass  with- 
out injuring  him,  by  being  struck  in  the 
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82  Ark.  443,  118  Am.  St.  Rep.  84,  101  S. 
W.  726,  12  A.  &  E.  Ann.  Cas.  682;  St. 
Louis,  I.  M.  &,  S.  R.  Co.  v.  Briggs,  87 
Ark.  681,  113  S.  W.  644;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Stell,  87  Ark.  308,  112  S. 
W.  876;  Kansas  City  Southern  R.  Co.  v. 
Davis,  83  Ark.  217,  103  S.  W.  603;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Standifer, 
81  Ark.  276,  99  S.  W.  81;  Barringcr  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  73  Ark.  663, 
86  S.  W.  94,  87  S.  W.  814;  Little  Rock 
4  Ft.  S.  R  Co.  V.  Blewitt,  65  Ark.  236, 
45  S.  W.  648. 

It  is  a  question  for  the  jury,  whether 
a  person  not  trespassing  on  the  railway 
property  is  or  is  not  guilty  of  contribu- 
tory negligence,  who  goes  only  so  near  to 
a  train  that  a  swinging  door,  projecting 


freight,  a  water  tank,  or  mail  bag  thrown 
from  the  train,  or  steam  blown  off  in  un- 
usual quantities,  may  strike  and  injurs 
him.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Box,  52  Ark.  308,  12  S.  W.  767;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Neely,  63  Ark.  636, 
37  L.R.A.  616,  40  S.  W.  130;  St.  Louis 
&  S.  F.  R.  Co.  V.  Cooksey,  70  Ark.  481, 
60  S.  W.  269;  St.  Louis  Southwestern  XL 
Co.  V.  Underwood,  74  Ark.  610,  86  S.  W, 
804;  St.  Louis  &  S.  F.  R.  Co.  v.  Carr, 
—  Ark.  — ,  126  S.  W.  860. 

Franenthal,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  instituted  by  Bruce 
Jackson,  a  minor,  by  his  next  friend,  to 
recover  damages  for  personal  injuries  which 


hack  by  a  piece  of  timber  or  some  other 
object  negligently  projecting  from  the  side 
of  a  car  in  such  way  as  to  sweep  the  skid- 
way.  Missouri,  K.  &  T.  R.  Co.  v.  Scar- 
borough, 29  Tex.  Civ.  App.  194,  68  S.  W. 
196. 

A  railroad  company  is  liable  where  one 
was  fatally  injured  while  in  the  exercise  of 
due  care,  about  certain  cars  on  a  switch 
track  upon  premises  owned  by  the  railroad 
company,  but  occupied  and  controlled  by  an 
elevator  company,  with  its  consent  and  for 
the  purpose  of  transacting  business  with  it, 
where  the  injury  was  caused  by  the  negli- 
gent throwing  of  a  chute  against  him,  ow- 
ing to  its  coming  in  contact  with  a  heavy 
iron  step  hanging  under  a  car  and  bent  out  of 
position  so  as  to  extend  several  inches  beyond 
the  body  of  the  car.  Missouri,  K.  &  T.  R. 
Co.  V.  Taylor,  73  Kan.  482,  86  Pac.  528.  The 
court  said  of  a  contention  that  the  deceased 
was  guilty  of  contributory  negligence: 
"Ordinary  care  did  not  require  the  deceased 
to  anticipate  that  the  defendant  would  run 
a  car  upon  this  switch  track  at  a  high  rate 
of  speed  past  the  chute,  between  which  and 
the  car  there  was  known  to  be  a  space  of 
only  a  very  few  inches,  without  first  examin- 
ing to  see  if  any  obstacles  existed.  He 
was  not  bound  to  act  upon  a  supposition 
that  the  chute  near  which  lie  was  standing 
was  about  to  be  negligently  torn  to  pieces 
and  thrown  upon  him.  We  think  this  claim 
of  contributory  negligence  is  not  tenable.". 

So,  when  one  is  upon  a  public  street 
along  which  a  railroad  runs,  the  company 
owes  him  the  duty  to  employ  reasonable 
means  and  exercise  reasonable  care  to  avoid 
injuring  him,  and  for  a  breach  of  such  duty 
will  be  liable  for  whatever  damages  are 
sustained.  St.  Louis  Southwestern  R. 
Co.  v.  Underwood,  74  Ark.  010,  86  S.  W. 
804  (trunk  negligently  thrown  from  a  car 
upon  the  foot  of  a  pedestrian)  ;  Savannah, 
F.  &  W.  R  Co.  V.  Slater,  92  Ga.  391,  17  S. 
E.  350  (a  stick  of  wood  falling  or  negligent- 
ly thrown  from  passing  engine  striking  pe- 
destrian at  crossing)  ;  Chesapeake  &  0.  R. 
Co.  V.  Davis,  110  Ky.  641,  60  S.  \V.  14  (in- 
jury sustained  at  or  near  a  crossing  by  be- 
ing caught  by  a  crooked  piece  of  iron  pro- 
ai  L.R.A.(N.S.) 


jecting  from  one  of  the  cars  by  reason  of 
the  door  being  improperly  secured) ;  Illi- 
nois C.  R  Co.  V.  Schultz,  87  Miss.  321,  39 
So.  1005  (pedestrian  injured  by  torpedo, ex- 
ploded by  passing  train,  near  a  public 
highway  running  parallel  with  railroad ) ; 
Northern  Alabama  R.  Co.  v.  Counts,  166 
Ala.  560,  61  So.  938  (pedestrian  at  public 
street  crossing  injured  by  an  iron  rod  pro- 
jecting from  car  moving  at  a  reckless  rate 
of  speed) ;  Turney  v.  Southern  P.  Co.  44 
Or.  280,  75  Pac.  144,  rehearing  denied  in 
44  Or.  300,  76  Pac.  1080  (stick  of  wood  fall- 
ing from  engine  while  pedestrian  passing 
along  highway).  See  also  St.  Louis  &  S. 
F.  R.  Co.  V.  Carr,  —  Ark.  — ,  126  S.  W. 
850,  which  is  sufficiently  set  out  in  the 
opinion  in  St.  Louis  I.  M.  &  S.  R.  Ca  v. 
Jackson. 

One  standing  on  a  street  is  entitled  to 
recover  for  injuries  sustained  by  being  hit 
with  a  lump  of  ice  kicked  from  u  passing 
train  by  a  brakeman  in  the  discharge  of  his 
duties.  Maysville  &  B.  S.  R.  Co.  v.  Willie. 
31  Ky.  L.  Rep.  1249,  104  S.  W.  1016.  on 
former  appeals,  119  Ky.  949,  85  S.  W.  716. 
122  Ky.  658,  92  S.  W.  604,  13  A.  &  E.  Ann, 
Cas.  74. 

And  in  Case  v.  Chicago,  R.  I.  A  P.  R.  Co. 
64  Iowa,  762,  21  N.  W.  30,  where  the  plain- 
tiff, who  was  injured  by  reason  of  the  unex- 
plained falling  of  a  car  door  upon  him  from 
a  passing  freight  train  while  he  was  stand- 
ing upon  a  street,  obtained  a  verdict,  the 
case  was  reversed  because  the  jury  was  in- 
structed that  "when  the  accident  is  one 
that  ordinarily  would  not  have  hap- 
pened had  the  defendant  exercise  or- 
dinary care,  proof  of  the  accident  and 
its  attending  circumstances  raises  a 
presumption  of  negligence  on  the  part  of 
the  defendant,  and  the  burden  of  proof  is 
then  cast  upon  it  to  rebut  the  presump- 
tion. The  court  seemed  to  be  of  the  opin- 
ion that  the  doctrine  of  res  ipsa  loquttur 
waa  not  applicable  to  such  a  case.  And  up- 
on a  second  appeal  (69  Iowa,  449.  29  K.  \V. 
596),  the  former  opinion  was  aflirmed  for 
the  reason  that  the  case  "as  it  is  now  pre- 
sented to  us  is  not  different  from  what  it 
waa  then." 
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it  was  alleged  he  Bustained  by  reason  of 
the  negligence  of  appellant.  The  plaintiff 
was  stauamg  upon  a  platform  next  to  the 
right  of  way  upon  which  appellant  operlited 
its  trains,  and  it  was  alleged  that  appel- 
lant, carelessly  and  negligently  ran  one  of 
its  cars  against  the  platform,  and  broke 
the  same  down,  and  thereby  injured  the 
plaintiff.  The  platform  was  attached  to 
the  front  part  of  a  cotton  warehouse  owned 
by  the  '"Farmers'  Union/'  and  it  was  built 
by  and  wholly  located  on  land  owned  by 
the  Farmers'  Union.  It  was  situated  in 
the  town  of  Mulberry,  and  from  1  to  3 
feet  from  appellant's  right  of  way.  At  this 
place  the  appellant  had  built  a  switch  or 
spur  track,  which  extended  from  its  main 
or  another  switch  track  past  tlie  warehouse 


to  a  creek,  at  which  ties  were  loaded  on 
cars.  The  testimony  on  the  part  of  the 
plaintiff  tended  to  prove  that  by  the  side 
of  this  tie  spur  there  was  a  beaten  path- 
way along  which  the  public  was  accustomed 
to  travel.  On  this  occasion  the  plaintiff 
traveled  along  this  pathway  to  the  plat- 
form, and  at  the  time  was  on  his  way  t« 
a  house  upon  the  creek  where  he  had  left 
his  overalls  the  day  before.  The  platform 
was  about  10  feet  long  and  about  5  feet 
wide,  and  was  situated  at  tlie  front  of 
the  warehouse  for  the  purpose  of  loading 
cotton  therefrom  onto  the  cars,  but  it  was 
not  located  on  any  part  of  the  right  of 
way  or  property  of  appellant.  It  was  lo- 
cated along  this  pathway  upon  which  the 
plaintiff   was   traveling,   and   at   the   time 


In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Downey, 
18  Ind.  App.  140,  47  N.  £.  494,  where  the 
street,  necessarilv  abandoned  for  use  as  a 
wagonway,  was  still  used  as  a  footway,  the 
company  was  liable  to  a  pedestrian  injured 
while  some  20  feet  or  more  from  the  track 
by  the  negligent  falling  of  a  cross-tie  from  a 
derailed  freight  car. 

So,  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Neely,  63  Ark.  636,  37  L.R.A.  616,  40  S.  W. 
130,  which  is  partially  set  out  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Jackson,  the  company 
contended  that  the  plaintiff  at  the  time  of 
his  injury  was  upon  its  right  of  way,  with- 
out any  right  to  be  tliere;  but  since  it  ap- 
peared that  the  street  had  never  been  aban- 
doned to  the  company  by  the  public,  but, 
on  the  contrary,  was  continuously  and  fre- 
quently used  as  a  street  by  pedestrians  and 
sometimes  by  wagons,  he  was  permitted  to 
recover.  v 

Sparks  and  cinders. 

A  railroad  company  is  liable  for  the  de- 
struction of  the  eyesight  of  one  standing 
in  the  gallery  of  a  residence  situated  just 
outside  of  its  right  of  way,  where  the  in- 
jury is  wrought  by  the  escape  of  a  cinder 
larger  than  would  have  escaped  had  the 
spark  arrester  of  the  engine  been  in  proper 
condition.  Texarkana  &  Ft.  S.  R.  Co.  v. 
O'Kelleher,  21  Tex.  Civ.  App.  96,  61  S.  W. 
54. 

Likewise  it  is  liable  for  injuries  caused 
a  baby  while  lying  in  a  cradle  at  its  father's 
house,  by  live  sparks  thrown  from  an  en- 
gine negligently  operated  and  defectively 
equipped  (Gulf,  C.  &  S.  F.  R.  Co.  v.  John- 
son, —  Tex.  Civ.  App.  — ,  51  S.  W.  531)  ; 
and  it  is  liable  for  personal  injuries  sus- 
tained in  a  runaway  caused  by  live  sparks 
and  cinders  falling  from  a  negligently  oper- 
ated locomotive,  upon  the  back  of  a  liorse 
(Kentucky  &  I.  Bridge  Co.  v.  Moiitgoniery, 
24  Ky.  L.  Rep.  167,  67  L.R.A.  781,  07  S.  W. 
1008,  68  S.  W.  1097),  and  for  injuries  re 
ceived  in  a  runaway  caused  by  the  falling 
of  live  coals  upon  a  horse  driven  along  the 
etreet  below  (Lowery  v.  Manhattan  R.  Co. 
99  N.  Y.  168,  52  Am.  Rep.  12,  1  N.  E.  608). 
31  L.R.A.(N.S.) 


Injuries  by  suction. 

A  railroad  company  is  not  liable  for  an 
injury  to  one  who,  while  standing  at  a 
street  crossing  waiting  for  a  train  to  pass, 
is  drawn  under  the  train  by  a*  suct>ion 
created  because  of  its  running  at  a  speed 
prohibited  by  ordinance,  if  such  result  was 
not  one  which  a  man  of  ordinary  prudence 
and  circumspection  could  reasonably  antici- 
pate as  likely  to  occur  from  the  speed  at 
which  the  train  was  moving.  Graney  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  357  Mo.  606, 
50  L.R.A.  153,  67  S.  W.  270,  the  former 
opinion  (140  Mo.  89,  38  L.R.A.  633,  41  S. 
W.  246,  alllrming  on  the  same  point  the 
opinion  in  division,  38  S.  W.  909)  was 
virtually  overruled,  since  there  it  was  held 
that  negligence  might  be  the  proximate 
cause  of  an  injury  which  directly  results 
therefrom,  although  the  particular  con- 
sequences were  unusual  and  could  not  or- 
dinarily have  been  foreseen. 

Liability  to  trespasser  or   licensee   on   ad- 
joining property. 

As  is  held  in  St.  Louis,  I.  M.  k  S.  R.  Co. 
v.  Jackson,  it  appears  that  the  mere  fact 
that  the  injured  person  may  be  a  trespasser 
or  licensee  on  the  adjoining  property  does 
not  relieve  the  railroad  company  of  lia- 
bility for  the  damages  caused  by  the  negli- 
jf^ent  operation  of  its  trains.  Connell  v. 
Southern  R.  Co.  33  C.  C.  A.  633,  63  U.  S. 
App.  406,  91  Fed.  466. 

Thus  in  Missouri,  K.  &  T.  R.  Co.  v. 
Scarborough,  29  Tex.  Civ,  App.  194,  68  S. 
W.  196,  which  is  set  out,  supra,  although 
the  person  (a  minor)  injured  was  on  the 
premises  of  a  third  party  at  the  time,  hav- 
ing merely  stopped  there  while  on  his  way 
home,  the  court  held  tliat  he  was  entitled 
to  recover.  It  was  said:  "Does  any  pre- 
sumption of  negligence  arise  from  the  fact 
that  the  boy  was  standing  upon  a  skidway, 
where  he  was  free  from  danger  of  appel- 
lant's cars,  if  they  were  not  negligently 
loaded  or  operated?  True,  the  place  where 
he  was  standing  did  not  belong  to  him ;  nor 
did  it  to  the  defendant.  If  one  is  to  be 
viewed  in  the  light  of  a  trespasser  because 
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he  reached  the  platform  the  appellant  was 
engaged  iu  moving  cars  upon  the  tie  spur. 
It  was  necessary  for  the  plaintiff,  in  order 
to  go  to  the  house  where  his  overalls  were, 
to  cross  over  the  tie  spur  at  a  point  be- 
low^  the  warehouse  and  in  the  pathway 
which  crossed  the  tie  spur  at  that  place, 
and  he  therefore  waited  at  the  warehouse 
for  the  train  to  clear  this  track.  In  order 
to  secure  a  place  where  he  would  be  safe 
from  any  danger  from  the  cars  while  the 
train  was  thus  being  moved  upon  this  spur 
track,  the  plaintiff  stepped  upon  the  plat- 
form, and  leaned  up  next  to  and  against 
the  warehouse.  In  the  train  there  were 
some  box  cars  and  also  some  cars  known 
as  "dump"  or  "cinder"  cars.  These  dump 
or  cinder  cars  were  constructed  with  doors 
upon  the  sides,  which  were  fastened  at  the 
top  and  swung  out  from  the  bottom.  The 
doors  were  supplied  with  fastenings  at  the 
bottom,    so    that   they    could    be   kept    se- 


curely closed.  On  this  occasion  the  dump 
cars  were  empty,  and  the  doors  were  negli- 
gently left  unfastened,  so  that  they  swung 
out  from  the  sides  of  the  car  for  some  con- 
siderable space  as  the  train  moved  along 
the  rough  and  unevenly  built  tie  spur.  As 
the  train  passed  this  platform  upon  whicii 
the  plaintiff  was  standing,  the  swinging 
door  of  one  of  these  dump  cars  struck  the 
platform  and  knocked  it  down  with  great 
force,  and  crushed  the  plaintiff  between  the 
warehouse  and  the  platform  thereby  severe- 
ly injuring  him. 

The  appellant  requested  the  court  to  give 
the  following  instructions  to  the  jury,  which 
were  refused: 

"(2)  Defendant  owed  plaintiff  no  duty 
except  to  not  wilfully,  wantonly,  or  reck- 
lessly injure  him  after  the  employees  actu- 
ally saw  him  on  the  platform,  and  acluaily 
reali;:cd  he  was  lii^ely  to  be  injured,  and,. 
before  plaintiff  can  recover,  he  must  prove 


he  is  on  premises  not  his  own,  and  denied 
his  remedy  for  an  injury  wrongfully  in- 
flicted by  another,  who  has  no  interest  nor 
control  in  the  premises,  few  actions  for 
personal  injuries  could  be  maintained.  He 
was  not  trespassing  on  defendant's  prop- 
erty, nor  hindering  or  in  any  way  inter- 
fering with  its  business.  To  say  that  -one 
can  defend  against  his  negligent  injury 
of  the  person  of  another,  because  the  person 
when  injured  was  a  trespasser  upon  the 
premises  of  a  third  pai'ty,  would  be  the 
uiiunciation  of  a  doctrine  foreign  to  reason 
and  justice.  But  neither  the  pleadings  nor 
evidence  tend  to  show  that  the  plaintiff 
was  even  a  trespasser  against  the  owner  of 
the  skidway.  It  may  be  he  was  guilty  of 
some  breach  of  duty  to  his  father  or  mother 
in  not  going  directly  home,  and  in  stopping 
to  watch  tlie  operation  of  appellant's  switch 
engine.  But  this  was  no  affair  of  appel- 
lant's, and  did  not  relieve  it  of  the  duty  of 
so  loading  and  operating  its  cars  as  not 
to  injure  a  person  standing  on  the  skidway 
far  enough  from  the  side  track  to  insure 
his  safety  from  cars  pro[)orly  loaded  and 
operated  thereon,  nor  absolve  it  from  the 
consequences  of  a  breach  of  such  duty." 

And  in  Holtzinger  v.  Pennsylvania  H.  Co. 
6  Pa.  Dist.  R  430,  where  an  eleven-year 
old  boy  was  injured  by  falling  lumber  from 
a  freight  car  while  he  was  sitting  in  a 
truck  in  tlie  yard  of  a  lumber  mill,  the 
court  said:  "It  is  argued  that  the  plain- 
titr's  evidence  itself  showed  tluit  the  boy 
was  a  trespasser  on  property  of  .  .  . 
for  whom  the  cars  were  being  shifted,  and 
that  his  position  on  the  truck  of  said  com- 
pany, located  6  or  0  feet  from  the  eastern 
track  of  the  defendant  company,  was  a 
dangerous  position,  and  that,  for  these 
reasons,  the  defendant  owed  him  no  duty, 
and  tliat  tiierefore  the  court  should  have 
afTirmed  the  points  requesting  binding  in- 
structions. Is  this  so?  The  boy  was  sent 
on  a  legitimate  errand  to  the  mill,  where 
his  father  was  at  w*ork,  and  where  he  had 
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from  time  to  time,  during  the  later  year» 
of  his  service  at  the  mill,  visited  him,  with- 
out any  orders  to  him  personally  to  absent 
himself.  In  these  circumstances  he  cajinot 
be  regarded  and  treated  as  a  trespasser  on 
the  property  of  the  lumber  company  .  .  . 
And  even  if  he  was  a  trespasser  on  the 
property  of  that  company,  did  that  absolve 
the  defendant  company  from  ordinary  care 
in  the  maintenance  of  a  safe  and  sufficient 
track  and  the  proper  running  of  its  engine 
and  cars?  Surely  not.  It  is  complained 
that  the  court  should  have  afTu-med  these 

Coints,  because  the  plaintiff  did  not  show 
y  competent  evidence  that  he  was  not  a 
trespasser  on  the  property  of  the  defend- 
ant company.  We  think  this  was  sub- 
stantially shown.  The  truck  upon  which 
the  boy  was  sitting  was  between  5  and  C 
feet  from  the  eastern  rail  of  the  railroad 
company  on  this  right  of  way.  The  com- 
pany could  not  prove  the  width  of  the 
right  of  way,  and,  although  the  court  of- 
fered the  defendant  an  opportunity  to  prove 
the  exercise  of  rights  of  ownership  and  au- 
thority beyond  the  track  at  the  point  of 
the  accident,  the  company  failed  to  adduce 
such  proof.  From  this  fact  and  affirmative 
proof  in  the  case  that,  near  the  point  of 
the  accident,  the  lumber  company  .  .  . 
had  erected  their  mill  over  the  track,  al- 
lowing hardly  sufficient  room  for  the  car8> 
to  pass  through,  we  conclude  that  the  rail- 
road company's  right  of  way  is  confined  to 
the  gi'ound  occupied  by  the  ties  and  rails. 
This  must  be  held  to  be  the  extent  pf  the 
railroad  company's  rights  until  rebullted  by 
affirmative  and  substantial  proof." 

In  Black  v.  Michigan  C.  R.  Co.  146  Mich. 
568,  109  N.  W.  1052,  where  a  child  was 
killed  by  the  negligent  backing  upon  him  of 
a  car  from  off  a  side  track  while  he  was 
fishing  in  a  stream  which  ran  through  a 
lumber  yard,  and  in  which  people  were 
permitted  to  fish  from  the  yard,  the  court 
held  that  the  railroad  company  was  liable 
for  the  injury;  and  in  answer  to  its  con- 
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by  a  preponderance  of  the  evidence  that 
defendant  saw  plaintifT  on  the  platform, 
knew  that  he  was  likely  to  be  injured,  and 
all  *n  time  to  have  saved  him  by  the  ex- 
ercii«;  of  ordinary  care,  and  thereafter  failed 
to  exercise  such  care,  and  such  failure 
caused  his  injury. 

"(3)  The  evidence  in  this  case  is.  insuffi- 
cient to  sustain  a  finding  that  the  handling 
of  the  car  with  a  swinging  door  at  the 
time  and  place  was  such  negligence  as 
would  entitle  plaintiff  to  recover  on  ac- 
count thereof,  and  you  will  so  find." 

Thereupon  the  court,  among  other  instruc- 
tions, gave  the  following: 

"  ( 3 )  If  the  cotton  platform  attached  to 
the  Union  warehouse  was  erected  and  main- 
tained to  load  cotton  into  defendant's  cars 
for  shipment,  then  defeiulHiit  was  bound  by 
law  to  exercise  ordinary  care  not  to  injure 
anyone  who  might  reasonably  be  expected 


to  be  on  the  platform  in  connection  with 
the  business  of  loading  cotton  into  the 
cars.  And  if  such  a  platform  is  a  place 
that  may  naturally  and  reasonably  be  ex- 
pected to  attract  children  of  plaintiff's  age 
and  development  to  be  upon  it  for  play, 
or  for  watching  the  movement  of  cars,  or 
for  any  other  childish  or  lawful  purpose, 
then  defendant  owed  such  children  so  there, 
or  that  might  reasonably  be  expected  to 
be  there,  the  duty  of  using  ordinary  care 
in  the  handling  of  its  ears  and  trains  so 
as  not  to  strike  the  platform  and  wound 
or  injure  such  children  so  upon  it." 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  from  the  judgment  en- 
tered thereon  the  defendant  has  prosecuted 
this  appeal. 

It  is  urged  by  counsel  for  appellant  thai 
the  court  erred  in  giving  the  above  instruc- 
tion No.  1,  because  it  is  not  applicable  to 


tention  "that  this  case  does  not  dilFer  in 
any  degree  from  one  where  the  injured  per- 
son is  a  trespasser  in  the  yards  or  on  the 
premises  of  the  railroad  company,"  and 
that  the  duties  owing  by  it  towards  the 
boy,  who  was  at  most  but  a  bare  licensee 
in  the  lumber  yard,  were  only  to  refrain 
from  wilfully  and  maliciously  injuring  him, 
said:  "Instead  of  the  child  being  where 
it  liad  no  right  to  be,  it  was  the  car  that 
was  where  it  had  no  right  to  be,  and  where 
no  one  had  any  reason  to  suppose  that  it 
would  come.  We  do  not  think  the  conten- 
tion of  counsel  for  defendant  can  be  sus- 
tained." 

And  for  another  case  where  one  was  per- 
mitted to  recover  for  personal  injuries  re- 
ceived, although  he  was  merely  playing  in 
the   yard   of   the    adjoining   owner   at   the 
time,  see  Illinois  C.  R.  Co.  v.  Watson,  117 
Ky.  374,   78  S.  W.   175,  supra,  wherein  it 
was  said:     "The  boy  was  rightfully  in  the 
yards  of  the  cooperage  company,  and  wheth- 
er the  staves  were  stacked  out  beyond  the 
line   of   the   right   of   way,   or  not,   is  im- 
material for  the  purpose  of  this  case;  for, 
if  they  were  stacked  over  the  line,  and  ex- 
tended upon  the  right  of  way,  this  was  con- 
sented to  by  the  railroad  company,  or  ac- 
quiesced in  by  it,  and  its  liability  here  is 
the  same  as  if  it  had  put  the  staves  there 
itself.     The  right  of  way  was  only  38  feet 
wide.     It  was  incumbent  on  the  defendant, 
in    operating   bo   dangerous   an    instrumen- 
tality as  a  railroad  train,  to  keep  it  under 
control,  and  not  allow  it  to  leave  the  trsuck 
and  knock  down  structures  on  the  lands  of 
adjoining  owners.     The  cooperage  yard  was 
a     place    where    the    presence    of    persons 
should     have   been     anticipated,     for     peo- 
ple   were   re5rnlRrly   employed   there,    work- 
ing   on   the  staves,   and   passing  alonri^  the 
aislos  between  the  ricks.     It  was  within  the 
limits  of  the  citv,   and   it  was  incumbent 
on    the  company,  in  handling  so  dans^erous 
an   instrumentality  where  the  population  is 
crowded,  to  exercise  proper  care  for  the  pro- 
tection of  human  life." 
HI    L.R.A.(N.S.) 


So,  in  Howser  v.  Cumberland  &  P.  R.  Co. 
80  Md.  140,  27  L.R.A.  154,  45  Am.  St.  Rep. 
332,  30  Atl.  906,  where  the  plaintiff  was 
injured  by  the  presumably  negligent  slip- 
ping of  a  half-doa^en  cross-ties  upon  him 
(from  a  gondola  car)  while  he  was  walking 
along  a  path  over  the  land  of  one  W.,  an 
adjacent  owner,  the  court  said :  "Tlie  pTain- 
tilt  was  guilty  of  no  negligence  in  being 
where  he  was  at  the  time  he  was  injured, 
and  in  so  far  as  the  defendant's  rights  are 
involved,  the  principle  is  the  same  whether 

he  was  on  the  land  of  Mr.  Walsh  or  on  his 
own  land." 

Attention  Is  also  directed  to  Missouri, 
IC.  &  T.  R.  Co.  V.  Taylor,  73  Kan.  482, 
85  Pac.  528,  supra,  which  may  properly  be 
considered  under  this  subdivision  of  the 
note.  -     - 

Miscellaneous. 

When  a  railroad  company  is  itself  a 
licensee,  operating  within  the  private  yard 
of  anotlier  having  control  of  the  premises, 
the  doctrine  that  the  company,  has  a  right 
to  presume  that  a  mature  person,  apparent- 
ly in  the  use  of  his  faculties  and  on  the 
track,  without  license,  will  get  off  the  track 
oh  the  approach  of  a  train,  is  inapplicable; 
and  in  such  cases  those  having  a  right  to 
be  in  the  yard  and  accustomed  to  use  the 
track  in  their  business  dealings  with  the 
owner  of  the  yard  have  as  much  right  to 
presume  that  the  railroad  company  will  ex- 
ercise ordinary  care  in  operating  within 
the  yard,  as  the  railroad  company  has  to 
presume  that  persons  therein  will  give  them 
a  clear  track.  Thus  in  Goodwin  v.  Atlantic 
Coast  Line  R.  Co.  82  S.  C.  321,  64  S.  E. 
242,  where  the  plaintiff,  an  employee  of  a 
cotton  mill,  in  whose  yard  was  a  spur  track, 
was  injured  while  about  his  business  in 
the  yard  by  the  negligent  backing  of  a 
train  over  him,  he  was  held  entitled  to  re- 
rover  of  the  railroad  company  the  damage 
done  him.  £.  M.  8. 
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the  state  of  case  made  by  tlie  evidence, 
and  is  not  supported  by  any  testimony  ad- 
duced upon  the  trial  of  the  case.  And  to 
this  extent  we  think  that  this  contention 
is  well  founded.  The  injury  occurred  in  tlie 
month  of  July,  and  there  was  no  testimony 
introduced  tending. to  prove  that  any  cotton 
was  being  loaded  or  unloaded  at  this  ware* 
house  or  platform  at  that  time  or  season, 
from  which  it  could  be  inferred  that  the  ap- 
pellant, or  its  employees  might  reasonably 
have  expected  persons  to  be  on  the  plat- 
form engaged  in  t^at  business  or  work. 
Nor  do  we  think  that  the  testimony  was 
aufllcient  to  show  that  the  doctrine  evolved 
in  what  is  known  as  the  "Turntable  Cases" 
was  applicable  to  this  ease.  The  principle 
involved  in  those  cases  is  that  wliere  the 
owner  maintains  upon  his  own  premises 
an  object  of  an  uncommon  character,  which 
is  dangerous  in  its  nature,  and  to  which 
he  might  reasonably  expect  that  children 
too  young  to  appreciate  the  danger  would 
be  allured  and  attracted,  he  is  liable  for 
the  consequent  injury  to  them  tlierefrom. 
But  in  this  case  the  platform  was  not  on 
appellant's  premises,  and  it  therefore  was 
not  incumbent  on  it  to  guard  or  protect 
children  therefrom,  even  if  the  platform  was 
enticing  or  attractive  to  them;  nor  was  it 
of  such  a  nature  or  so  located  that  it  can 
be  said  that  appellant  might  reasonably  have 
expected  that  children  would  be  allured  and 
attracted  to  it.  The  testimony  of  the  plain- 
tiff is  that  he  went  to  the  platform,  not 
from  curiosity,  but  to  seek  a  place  of  safety. 
But  it  does  not  follow,  because  this  instruc- 
tion was  erroneous,  that  the  giving  of  it 
was  prejudicial.  It  is  true  that  actionable 
negligence  is  based  upon  the  failure  to  dis- 
charge a  duty  to  the  person  injured,  and 
that  the  court  by  this  instruction  predicate 
ed  that  duty  upon  a  state  of  facts  not 
disclosed  by  any  testimony  in  tiie  case. 
But  if  the  appellant,  under  the  facts  and 
circumstances  of  this  case,  owed  to  the 
plaintiff  a  duty  which  it  failed  to  dis- 
charge, and  thereby  he  was  injured,  the 
instruction  would  not  be  prejudicial,  al- 
though the  reason  given  by  the  court  why 
the  appellant  owed  that  duty  to  plaintiff 
was  erroneous.  Thus  it  is  the  duty  of  a 
railroad  company  to  use  ordinary  care  to 
avoid  injuring  persons  who  may  be  near 
its  tracks  and  who  are  rightfully  at  such 
place;  and,  if  in  such  case  a  person  is 
injured  by  the  operation  of  its  train,  the 
sole  question  it  whether  or  not  the  railroad 
company  was  guilty  of  any  act  of  negligence 
in  the  operation  of  the  train  which  caused 
the  injury.  In  the  case  of  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Neely,  63  Ark.  636, 
37  L.R.A.  616,  40  S.  W.  130,  the  railway 
company  was  operating  its  freight  train  * 
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along  a  street  in  the  town  of  Warren,  and 
while  the  train  was  passing  NecIy  in  the 
street,  where  he  had  a  right  to  be,  a  car 
door  fell  from  its  place  in  the  car  ajid 
injured  him.  In  that  case  the  court  said: 
"The  railroad  company  owed  him  the  duty 
to  employ  reasonable  care  to  avoid  injuring 
him."  So,  in  the  case  of  St.  Louis  k  S. 
F.  R.  Co.  V.  Carr,  —Ark.—,  126  S.  W.  850, 
where  a  traveler  at  a  public  crossing  was 
injured  by  a  door  projecting  from  a  mov- 
ing train,  it  was  held  that,  he  being  right- 
fully at  such  place,  the  railroad  company 
owed  to  him  the  duty  to  use  ordinary  care 
to  avoid  injuring  him.  Shearm.  &  Redf. 
Neg.  3d  ed.  477,  33  Cyc.  Law  &  Proc  p. 
1146;  Doyle  v.  Chicago,  St  P.  &  K.  C.  R. 
Co.  77  Iowa,  607,  4  L.RJl.  420,  42  N.  W. 
556.  And  so  this  duty  the  violation  of 
which  constitutes  actionable  neglit^ence  may 
arise  in  various  ways.  It  is  a  maxim  of 
law  that  one  owes  the  duty  to  others  to  so 
use  and  manage  his  own  property  as  not 
to  injure  the  property  or  person  of  another. 
That  is  an  obligation  resting  upon  a  cor- 
poration just  as  it  does  upon  a  natural 
person.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
llecht,  38  Ark.  357;  St.  Louis,  I.  M.  &  a 
R.  Co.  V.  I^vis,  60  Ark.  409,  30  S.  W. 
765,  1135;  2  Shearm.  ft  Redf.  Neg.  §§  688a- 
703  a.  As  is  said  by  Mr.  Cooley  in  his 
work  on  Torts  (Cooley  on  Torts,  p.  030): 
"For  negligence  in  a  legal  sense  is  no  more 
nor  less  than  this,  the  failure  to  observe 
for  the  protection  of  the  interests  of  an- 
other person  that  degree  of  care,  precau- 
tion, and  vigilance  which  the  circumstances 
justly  demand,  whereby  such  other  person 
suffers  injury."  The  nature  and  extent  of 
the  duty  owed  to  the  person  injured  de- 
termines the  degree  of  the  care  that  should 
be  exercised  for  his  safety,  and  not  the 
reason  for  such  duty.  If  the  appellant 
owed  to  the  plaintiff  a  duty  which  it  failed 
to  discharge,  and  thereby  he  was  injured, 
it  would  still  be  liable  for  such  injur}-,  al- 
though a  correct  reason  may  not  have  been 
given  why   it  owed  him   such   duty. 

But  it  is  urged  by  counsel  for  appellant 
that  plaintiff  was  not-  rightfully  on  the 
platform,  and  was  therefore  a  trespasser; 
and  that,  on  this  account,  the  railroad  com- 
pany only  owed  to  him  the  duty  not  to 
wilfully,  wantonly,  or  Aecklessly  injure 
him  after  the  appellant's  employees  dis- 
covered his  perilous  situation,  and  knew 
of  his  danger.  It  has  been  uniformly  held 
that  where  a  person  is  upon  the  -ight  of 
way  or  property  of  a  railroad  company, 
at  a  place  other  than  at  a  public  crossing, 
without  authority,  permission,  or  license 
of  the  company,  he  is  a  trespasser,  and 
that  to  such  trespasser  the  railroad  com- 
pany owes  only  the  duty  to  avoid  injoring 
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him  after   the   perilous   situation   of   such 
person  has  been  discovered.     2  Shearm.  & 
Redf.  Neg.  §  705;  2  Cooley,  Torts,  p.  3268; 
2  Thomp.  Neg.  2103.     But  in  this  case  the 
plaintiff    was   not   a   trespasser    upon   the 
right    of    way    or    property    of    appellant. 
The  platform  upon  which  he  was  standing 
was  wnoUy  off  the  land  of  the  appellant, 
and  was  solely  the  property  of  an  adjoining 
landowner.     It  is  true  that  the  testimony 
does  not  show  that  the  plaintiff  had  {he 
authority   or   permission  of   the   owner   of 
the  platform  to  be  thereon  and  as  to  such 
owner    he    may    have    been    a    trespasser. 
The  controlling  question,  then,  is  whether 
the    appellant    under    these    circumstances 
only   owed   the   plaintiff  the  duty   that   it 
owed  to  a  trespasser  upon  its  own   prop- 
erty, or  whether  it  owed  to  him  the  duty 
to  exercise  the  care  required  for  the  pro- 
tection of  the  owner  of  the  abutting  land 
or  of  one  rightfully  thereon.     Every  abut- 
ting landowner  has  the  right  to  insist  that 
the   railroad  company   shall   be  under  the 
duty  and  obligation  to  use  ordinary  care 
in  the  operation  of  its  trains,  so  that  his 
person    or    property    may    not    be    injured 
thereby.     "This   duty   is   due   not  only   to 
the     abutting     landowner,    but    to     every 
.    .     .    person  along  or  who  may  be  pass- 
ing along  but  not  on,  the  right  of  way." 
West  Virginia  C.   &   P.   R.   Co.    v.   State, 
96     Md.     652,     61     L.R.A.     674,     64     Atl. 
669.    A  person  must  eicercise  ordinary  care 
in   tiid   use   of  his   own   premises   and   the 
instrumentalities    operated    thereon,    so   as 
not  to   injure   the   property  or  person  on 
abutting  premises,  and  for  a*failure  to  use 
such  care  he  is  liable  for  a  consequent  in- 
jury   to    such    adjoining   owner.      Defiance 
Water  Co.  ▼.  Olinger,  54  Ohio  St.  632,  32 
L.R.A.  736,  44  N.  £.  238.     And  thb  same 
rule  applies  where  the  person  injured  up- 
on the  abutting  premises  is  there  only  by 
permission  of  the  owner  or  without  such 
permission.      In    such  .case    he    is    not    a 
trespasser  upon  the  premises  of  the  owner 
by  whose  negligence  the  injury  is  caused; 
nor  does  it  concern  such  negligent  owner 
or    relieve    him    from    consequent    liability 
that  he  is  a  trespasser  upon  the  premises 
of  an  adjoining  owner. 

In  the  case  of  Wilson  y.  American  Bridge 
Co.  74  App.  Div.  696,  77  N.  Y.  Supp.  820, 
the  plaintiff  was  injured  by  hot  water  and 
steam  discharged  from  a  pipe  on  defendant's 
premises.  The  defendant  was  a  manufac- 
turing corporation,  and  its  plant  was  con- 
tiguous to  the  premises  of  a  railroad  where 
plaintiff  was  at  the  time  the  steam  and 
water  were  expelled  on  him.  In  that  case 
the  court  said:  "I  do  not  regard  it  as  very 
significant  in  the  solution  of  this  ease 
"whether  or  not  the  plaintiff  was  a  tres- 
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passer  upon  the  lands  of  the  railroad  com- 
pany. The  use  of  the  pathway  was  ex- 
tensive, and  it  was  no  concern  of  the  de- 
fendant whether  this  use  was  rightful  or 
against  the  will  of  the  owner.  That  ques- 
tion might  be  cogent  if  the  railroad  compa- 
ny were  the  party  sued,  but  it  may  not  be 
urged  to  relieve  the  defendant  of  liability." 

In  the  case  of  Wittleder  v.  Citizen's 
Electric  Illuminating  Co.  47  App.  Div.  410, 
62  N.  Y.  Supp.  297,  the  plaintiff  was 
standing  upon  a  platform  located  on  the 
property  of  a  railroad  company,  and  was 
injured  by  coming  in  contact  with  an  elec- 
tric wire  belonging  to  the  defendant.  In 
that  case  the  court  said:  "The  defendant's 
exceptions  raise  a  question  as  to  the  con- 
tributory negligence  of  the  boy,  in  that  he 
was  not  lawfully  on  the  platform,  and 
therefore  was  a  trespasser.  We  do  not 
think  this  is  a  question  which  can  be 
raised  by  the  defendant,  as  not  it,  but  the 
railroad  company,  was  the  owner  of  the 
stairway.  It  may  be  conceded  that  the  boy 
was  a  trespasser  as  against  the  railroad 
company,  and  that  .  .  .  there  could 
have  been  no  recovery  against  it.  .  .  • 
For  all  that  appears,  the  defendant  was 
just  as  much  a  trespasser  on  the  railroad 
structure  as,  according  to  its  claims,  the 
boy  was.  At  any  rate,  the  defendant  is 
not  in  a  position  to  defeat  the  action  on 
the  ground  referred  to." 

And  so  in  the  case  at  bar  it  does  not 
concern  the  appellant  whether  the  plaintiff 
was  on  the  platform  with  or  without  the 
permission  of  the  owner.  He  was  not  a 
trespasser  upon  the  property  of  appellant. 
It  therefore  owed  to  plaintiff,  under  the 
facts  and  circumstances  of  this  case,  the 
duty  to  exercise  ordinary  care  in  the  opera- 
tion of  its  train  to  avoid  injuring  him, 
and,  if  it  failed  to  discharge  that  duty, 
it  was  guilty  of  negligence  and  liable  for 
the  consequent  injury.  Under  the  facts 
and  circumstances  of  thi«  case,  we  think 
that  it  was  a  question  for  the  jury  to  de- 
termine whether  or  not  the  appellant  was 
negligent  in  the  operation  of  its  train  and 
cars  which  caused  the  injury.  Upon  this 
question  of  negligence,  the  court  in  other 
instructions  given  by  it  properly  instructed 
the  jury.  The  court  did  not  err,  therefore, 
in  refusing  the  above  instructions  request- 
ed by  appellant,  nor  did  it  commit  an  error 
prejudicial  to  its  rights  by  giving  the  above 
instruction  No.  1  upon  its  own  motion. 
Counsel  for  appellant  concede  that  there 
was  sufficient  testimony  to  sustain  the 
amount  of  the  verdict  returned  by  the  jury. 

Upon  an  examination  of  the  whole  case, 
we  do  not  find  that  any  prejudicial  error 
was  committed  in  the  trial,  and  the  judg- 
ment   is    accordingly    affirmed. 
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ARTHUR  LOVELL,  Trustee,  etc.,  of  Halsey 
Electric  Generator  Company. 

(102  C.  C.  A.  606,  179  Fed.  321.) 

Bankruptcy  —  expense  of  preserving 
estate  —  priority  over  taxes. 

The  actual  and  necessary  cost  of  preserv- 
ing a  bankrupt's  estate  subsequent  to  the 
filing  of  the  petition  has  priority  over  the 
state's  claim  for  taxes. 

(June  13,  1910.) 


APPEAL  by  the  State  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  New  Jersey  authorizing 
the  trustee  in  bankruptcy  to  pay  the  neces- 
sary expenses  incurred  in  preserving  the 
estate,  pending  litigation  over  the  question 
of  adjudication,  in  priority  to  the  State's 
claim  for  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Buffington,  Circuit  Judge, 
and  Bradford  and  Cross,  District  Judges. 

Messrs.  Francis  H.  McGee  and  Ed- 
mnnd  Wilson,  Attorney  General,  for  the 
State: 

The  claim  is  for  taxes  within  the  mean- 
ing of  the  bankruptcy  act,  and  is  entitled 
to  priority. 


Note,  ~~  Bankruptcy :     priority    as     &e- 
tween  ta^es  and  coats  and  fees. 

It  is  intended  to  consider  in  this  note 
only  the  question  as  to  the  rank  of  taxes 
coming  within  §  64  a  of  the  bankruptcy  act, 
as  against  items  eniunerated  in  §  64  b. 
Of  course,  the  cases  stating  that  taxes  have 
priority  over  general  creditors  are  of  no 
value,  for  such  statements  are  merely  a  re- 
iteration  of  express  legislative  declaration 
to  that  efTect.  There  are  not  many  cases 
really  deciding  this  question,  and  some  of 
the  cases  that  seem  sometimes  to  have  been 
regarded  as  doing  so  involve  rather  the  duty 
of  the  trustees  to  pay  taxes  upon  proper- 
ty which  has  been  relinquished  to  one  hav- 
ing  a  lien  or  encumbrance  thereon,  whose 
amount  is  in  excess  of  the  value  of  the  prop- 
el ty,  oi  the  question  of  liability  as  between 
the  trustee  and  the  purchaser  of  the  prop- 
erty sold  subject  to  liens  for  the  payment 
of  taxes  thereon.  The  discussions  in  these 
cases  seldom  throw  any  light  upon  the 
question  under  consideration. 

In  the  case  Re  Prince  (D.  C.  M.  D.  Pa.) 
131  Fed.  646,  12  Am.  Bankr.  Rep.  675,  it 
is  expressly  declared  that  §  64  puts  taxes 
as  a  class  at  the  head  of  everything, — even 
above  the  expense  of  preserving  the  estate 
and  the  costs  of  administering  it.  In  one 
sense  the  actual  result  in  the  case  is  con- 
sistent with  this  broad  statement,  and  in 
another  sense  its  consistency  is  a  little  less 
clear.  It  appeared  that  there  were  two 
funds  in  controversy, — one  arising  from  the 
sale  of  the  bankrupt's  personal  estate,  and 
the  other  from  the  sale  of  his  real  estate. 
The  sale  of  the  latter  was  made  under  an 
order  operating  to  devest  all  liens  upon  it, 
consisting  in  a  mortgage  and  a  claim  for 
taxes,  which,  if  a  lien  at  all,  was  not  a  spe- 
cific one,  and  the  proceeds  of  the  sale  were 
insufficient  to  meet  the  mortgage.  The 
court  held  that  the  mortga^ree  should  be 
paid  in  preference  to  the  claim  for  taxes, 
and  that  the  latter  was  remitted  to  the  per- 
sonal estate.  So  far  then  the  decision  can- 
not be  said  to  determine  the  matter  of  pri- 
ority as  between  the  mortgage  and  taxes, 
for  the  reason  that  so  long  as  there  was 
sufTicient  personal  estate  to  pay  the  taxes, 
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their  actual  payment  from  that  fund  would 
forestall  any  real  question  of  priority.  That 
is  to  say,  this  case  cannot  fairly  be  said  to 
hold,  as  a  fixed  proposition  of  law,  that 
the  mortgagee  is  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  the  sale  as 
against  a  claim  for  taxes.  If  there  had 
been  no  personal  estate,  then  a  question 
would  have  arisen.  In  distributing  the  per- 
sonal fund,  the  co>art  directed  the  payment 
of  taxes  in  preference  to  the  expense  ol 
managing  and  preserving  the  estate,  and 
the  costs  of  administration.  Here,  then, 
is  the  sense  in  which  the  result  is  consis- 
tent with  the  court's  broad  statement.  But 
the  personal  fund  being  insufficient  after 
the  payment  of  taxes  to  meet  the  costs  and 
expenses,  the  court  directed  payment  of  cer- 
tain costs  and  expenses  of  preserving  and 
conducting  the  business,  out  of  the  proceeds 
of  the  real  estate,  "in  preference  to  liens 
which  were  benefited  by  them."  By  the 
quoted  statement  the  court  evidently  in- 
tended to  subordinate  the  lien  of  the  mort- 
gagee to  the  claim  for  costs  and  expenses. 
While  the  court  unqualifiedly  declares  that 
taxes  are  paramount  to  everything,  even 
the  costs  and  expenses,  and  while  it  or- 
ders the  payment  of  taxes  out  of  the  per- 
sonal fund  in  preference  to  such  costs  and 
expenses,  it  should  not  be  overlooked,  in 
deermining  the  real  value  of  this  case,  that 
what  the  court  really  does  is  to  refuse  pay- 
ment of  the  taxes  in  preference  to  the  mort- 
gage claim,  and  to  make  them  payable  out 
of  the  personal  estate,  to  the  displacement 
of  costs  and  fees  which  are  ordered  paid 
in  preference  to  the  mortgage. 

It  was  held  in  Re  Hilberg  (Referee.  D. 
C.  W.  D.  Pa.)  6  Am.  Bankr.  Rep.  714. 
that  where  property  is  sold  free  of  liens, 
whose  aggregate  exceeds  the  amount  of  tho 
proceeds  of  the  sale,  a  claim  for  taxes  will 
be  met  before  the  distribution  to  the  en- 
cumbrancers is  made. 

It  was  expressly  held  in  Re  Weiss  (D 
C.  S.  D.  N.  Y. )  159  Fed.  295,  20  Am.  Bankr. 
Rep.  247,  that  a  claim  for  taxes  is  entitled 
to  priority  of  payment,  to  the  exclusion  of 
all  reasonable  expenses  of  administration. 
It  was  contended  that  the  statement  of  l»w 
to  this  effect  occurring  in  Re  Prince  was  a 
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New  Jersey  v.  Anderson,  17  Am.  Bankr. 
Rep.  63,  203  U.  S.  483,  61  L.  ed.  284,  27 
Sup.  Ct.  Rep.  137;  Halsey  Electric  Gener- 
ator Co.  V.  State  Bd.  of  Assessors,  74  N.  J. 
L.  321,  65  Atl.  837;  Collier,  Bankruptcy, 
7th  ed.  317;  Re  United  States  Car  Co. 
60  N.  J.  Eq.  514,  43  Atl.  673;  Re  Prince, 
131  Ted.  546,  12  Am.  Bankr.  Rep.  676; 
Adams  Exp.  Co.  ▼.  Ohio  State  Auditor,  166 
U.  S.  186,  41  L.  ed.  966,  17  Sup.  Ct.  Rep. 
604. 

The  claim  of  the  petitioner  is  entitled 
to  be  paid  by  the  trustee  before  the  pay- 
ment of  the  costs  of  administration,  and 
expenses  of  preserving  the  estate. 

New  Jersey  v.  Anderson,  17  Am.  Bankr. 
Rep.  63,  203  U.  S.  483,  51  L.  ed.  284,  27 


Sup.  Ct.  Rep.  137;  Chesapeake  &  0.  R. 
Co.  V.  Atlantic  Transp.  Co.  62  N.  J.  Eq. 
761,  48  Atl.  997;  Re  Lewis,  4  Am.  Bankr. 
Rep.  51;  Stevens  v.  New  York  &  0.  M. 
R.  Co.  13  Blatchf.  104,  Fed.  Cas.  No.  13,- 
405;  Meriwether  v.  Garrett,  102  U.  S.  472, 
26  L.  ed.  197;  Re  Barber,  97  Fed.  550,  3 
Am.  Bankr.  Rep.  306;  Re  Keller,  6  Am. 
Bankr.  Rep.  351:  27  Am.  &  Eng.  Enc. 
Law,  2d  ed  p.  735;  Heine  v.  Levee  Comrs.  19 
Wall.  665,  22  L.  ed.  223;  Re  Prince,  131 
Fed.  546,  12  Am.  Bankr.  Rep.  075;  Waco 
V.  Bryan,  62  C.  C.  A.  79,  11  Am.  Bankr. 
Rep.  481,  127  Fed.  79;  Burlington  v. 
Burlington  &  M.  R.  Co.  41  Iowa,  134; 
State,  Dixon,  Prosecutor,  v.  Jersey  City, 
37  N.  J.  L.  42;  High  v.  Shoemaker,  22  Cal. 


dictum,  but  the  court  said  that  such  was 
not  the  case,  and  that  the  court  in  the 
Prince  Case  could  not  have  come  to  the  con- 
clusion it  did  without  necessarily  making  a 
decision  on  that  point. 

In  Re  Grignard  Lithographing  Co.  (D. 
C.  E.  D.  N.  Y.)  158  Fed.  557,  19  Am.  Bankr. 
Rep.  743,  where  the  assets  were  insuf- 
ficient to  pay  the  aggregate  amount  of  taxes 
and  items  coming  within  §  64  b,  clauses  ( 1 ) 
and  (3),  it  was  held  that  the  item  for 
taxes  should  first  be  paid  under  the  au- 
thority of  §  64  a. 

In  Chattanooga  ▼.  Hill  (6th  circuit)  71 
C.  C.  A.  684,  139  Fed.  600,  16  Am.  Bankr. 
Rep.  195,  3  A.  &  E.  Ann.  Cas.  237,  the  con- 
test seemed  to  be  between  taxes  and  divi- 
dends to  creditors;  but  the  court,  while 
pointing  out  that  it  was  not  necessary  to 
express  any  opinion  as  to  the  priority  as 
between  costs  and  taxes,  used  the  following 
language:  "The  priority  of  taxes  is  pro- 
Tided  for  by  §  64a.  If  paid  only  as  a  se- 
cured debt  of  the  kind  referred  to  in  64  b, 
taxes  would  be  postponed  not  only  to  costs 
of  administration,  but  to  workmen's, 
clerks',  and  servants'  wages.  Congress  evi- 
dently meant  that  the  sovereign  should 
neither  be  postponed  nor  delayed  in  the  col- 
lection of  taxes,  and  therefore  provided  that 
the  trustee  should  pay  all  taxes  due  and  ow- 
ing by  the  bankrupt  in  advance  of  divi- 
dends. The  bankrupt  might  have  paid  all 
taxes  immediately  prior  to  the  filing  of  a 
petition  by  or  against  him.  This  would 
not  have  been  a  preference.  The  law  means 
that  the  trustee  shall  do  what  the  bank- 
rupt might  have  done,  and  what  good  citi- 
zenship required  him  to  do." 

And  in  Re  Weissman  (D.  C.  D.  Conn.) 
178  Fed.  115,  it  is  said  in  a  dictum  that  by 
§  64a  Congress  seemed  to  have  placed 
valid  and  subsisting  taxes  in  a  class  by 
themselves,  and  of  the  highest  rank. 

So,  in  a  dictum  in  Sellers  v.  Bell,  36  C. 
C.  A.  502,  94  Fed.  801,  2  Am.  Bankr.  Rep. 
529  (5th  circuit),  it  is  declared  that,  by 
reason  of  the  provision  that  the  court 
shall  order  the  trustee  to  pay  all  taxes, 
these  charges  occupy  a  position  above  clas- 
sification. 

So,  it  has  been  said  that  the  words  "ex- 
31  L.R.A.(N.S.) 


cept  as  herein  provided"  in  §  64  b  appar- 
ently refer  to  the  taxes  specified  in  subdi- 
vision a.  Re  Cleanfast  Hosiery  Co.  (Referee, 
D.  C.  S.  D.  N.  Y.)  4  Am.  Bankr.  Rep. 
702. 

In  Re  Veitch  (D.  C.  D.  Conn.)  101  Fed. 
251,  4  Am.  Bankr.  Rep.  112,  the  court,  in 
deciding  that  where  the  state  statute  makes 
taxes  a  prior  secured  lien  upon  real  estate, 
their  payment  by  the  trustee  will  not  be 
ordered,  where  such  pa3rment  would  op- 
erate to  give  the  secured  mortgagee  an  ad- 
ditional advantage  over  general  creditors, 
said  that,  under  §  64  b,  taxes  seemed  to 
come  fifth  in  order  among  debts  which  have 
priority.  While  the  latter  statement  is  made 
without  qualification,  it  may  be  that  the 
court  had  in  mind  that  in  this  particular 
situation  taxes  were  debts  entitled  to  pri- 
ority, within  the  meaning  of  §  64  b  (6), 
by  virtue  of  the  provision  of  the  state  stat- 
ute that  taxes  should  be  a  prior  secured 
lien. 

In  Re  Barr  Pumping  Engine  Co.  ( Referee, 
D.  C.  E.  D.  Pa.)  11  Am.  Bankr.  Rep.  312, 
the  question  was  as  to  whether  taxes  should 
be  paid  out  of  the  fund  available  only  to 
secured  creditors,  or  whether  they  should 
be  paid  out  of  the  general  fund.  Although 
the  court  does  not  expressly  discuss  the 
question  of  priority,  it  holds  that  the  taxes 
should  be  paid  out  of  the  general  fund,  and 
in  doing  so  invokes  the  equitable  doctrine 
that  where  one  of  two  priority  creditors  has 
a  claim  upon  two  funds,  and  the  other  has 
a  claim  upon  one  only,  the  former's  claim 
should  be  charged  against  the  fund  which  is 
not  available  to  the  latter. 

From  the  foregoing  cases  it  is  seen  that 
State  v.  Lovelx.,  and  the  decision  of  the 
district  court  in  175  Fed.  825,  23  Am. 
Bankr.  Rep.  401,  which  it  afiirms,  are  arrayed 
against  the  indubitable  trend  of  the  deci- 
sions discussing  the  question.  Text  writers 
upon  the  subject  of  bankruptcy  are  not 
unanimous  with  respect  to  the  construction 
to  be  placed  upon  §  64  so  far  as  this  ques- 
tion is  concerned.  Loveland's  considera- 
tion of  the  decisions  leads  him  to  the  con- 
clusion that  taxes  should  be  paid  in  full 
before  paying  debts  entitled  to  priority  un- 
der §   64  b,  as  well  as  in  advance  of  all 
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363;  Re  Eallak,  17  Am.  Bankr.  Rep.  414; 
United  States  v.  Eggleston,  4  Sawy.  199, 
Fed.  Cae.  No.  15,027;  United  States  v.  Fish- 
er, 2  Cranch,  358-386,  2  L.  ed.  304-313; 
Chattanooga  v.  Hill,  15  Am.  Bankr.  Rep. 
195,  71  C.  C.  A.  584,  139  Fed.  600,  3  A. 
&  E.  Ann.  Cas.  237;  Re  Tilden,  1  Am. 
Bankr.  Rep.  300;  Re  Cramond,  17  Am. 
Bankr.  Rep.  22,  145  Fed.  966;  Re  Weiss, 
20  Am.  Bankr.  Rep.  247;  Endlich,  Inter- 
pretation of  Statutes,  §  4. 
Mr.  Howard  H.  IVllIiama  for  appellee. 

Bufflngton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  the  court  below  the  Halsey  Electric 
Generator  Company,  a  corporation  of  the 
state  of  New  Jersey,  was  adjudged  bank- 
rupt. Its  property  was  covered  by  fixed 
liens,  and  all  moneys  realized  from  its  un- 
encumbered effects  were  required  to  pay  ex- 
penses incurred  by  the  receiver  in  preserv- 
ing its  property,  pending  litigation  over 
the  question  of  adjudication.  The  state  of 
New  Jersey  contended  that  all  of  said  funds 
should  be  applied  to  pay  a  franchise  tax 
it  had  imposed  on  such  corporations.  The 
court  below,  however,  ordered  the  fund 
be  applied  ''to  pay  the  actual  and  necessary 
cost  of  preserving  the  estate  subsequent  to 
filing  the  petition."  Thereupon  the  state 
appealed  from  such  order  to  this  court. 

The  question  is  of  grave  import,  for  it 
is  clear  that  if  the  administration  of  law 


is  to  be  respected,  a  court,  without  power 
or  means  to  pay  for  carrying  out  its  orders, 
must  refuse  to  make  such  orders;  otherwise 
its  helpless  jurisdiction  will  incur  merited 
contempt.  By  Const,  art  1,  §  8,  "Congress 
shall  have  power,''  etc.,  to  "establish 
.  .  .  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States.'* 
Now,  as  this  power,  when  exercised,  sus- 
pends state  action  (Sturges  v.  Crowntn- 
shield,  4  Wheat,  191,  4  L.  ed.  547),  it  would 
seem  that  Congress,  in  passing  tiiis  bank- 
ruptcy act,  intended  the  Federal  coorta 
should  exercise  exclusive  tjurisdiction  in 
bankrupt  matters.  Is  it  then  possible  that 
Congress,  by  §  2  of  the  bankrupt  act  (Act 
July  1,  1898,  chap.  541,  30  Stat,  at  L.  545. 
U.  S.  Comp.  Stat.  1901,  p.  3420),  invested 
the  district  courts  "with  such  jurisdiction 
at  law  and  in  equity  as  will  enable  them 
to  exercise  original  jurisdiction  in  bank- 
ruptcy proceedings  .  .  .  [to]  appoint 
receivers  or  the  marshals,  ...  in  case 
the  courts  shall  find  it  absolutely  necessary 
for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts,"  and, 
after  conferring  such  enabling  power,  meant, 
by  §  64,  to  disable  the  courts  from  exercis- 
ing it  by  depriving  them,  as  is  here  sought 
to  be  done,  of  the  self-respecting  power  to 
pay  those  it  had  employed  to  preserve  the 
estate?  Indeed,  that  is  a  contradiction  and 
construction  not  to  be  tolerated,  unless 
under  stress  of  impelling  necessity.    Section 


debts  of  general  creditors  (page  769,  3d  ed.) 
while  Collier  goes  no  further  than  to  say 
that  this  is  probably  the  law  (page  730,  8th' 
ed.).  On  the  other  hand  Woodman  con- 
strues the  section  as  follows  (see  §  496)  : 
"In  order  to  understand  §  64,  it  is  necessary 
to  consider  the  clause,  'except  as  herein 
otherwise  provided,*  in  connection  with  both 
§  64  a  and  §  64  b  (5)  ;  and  it  is  also  nec- 
essary to  bear  in  mind  that  any  claim  that 
is  within  the  .provisions  of  either  clause 
(1),  (2),  or  (3)  of  §  64  b  need  not  be 
proved  as  a  debt  against  the  bankrupt,  and 
that  the  payment  of  such  a  claim  is  not  a 
'dividend  to  a  creditor;'  but  that  any  claim 
that  is  within  clause  (4),  as  well  as  any 
claim  (except  a  claim  for  taxes  or  one 
owing  to  the  United  States)  that  is  within 
clause  (5),  must  be  proved  as  a  debt 
rtgainst  the  bankrupt,  and  that  the  payment 
of  such  a  claim  is  a  'dividend  to  a  creditor.' 
It  is  believed  that  the  true  construction  of 
§  64  is  as  follows:  Taxes  are  entitled  to 
payment  in  advance  of  dividends  to  credi- 
tors, but  not  in  advance  of  any  of  the 
claims  that  are  included  in  any  of  the  pro- 
visions of  clauses  (1),  (2),  or  (3)  of  §  64  b. 
Pavment  of  taxes  shall  be  made  in  advance 
of  the  payment  of  debts  included  within 
the  provisions  of  clause  (4),  because  pay- 
ments of  such  debts,  either  in  whole  or  in 
part,  are  'dividends  to  creditor;'  aad  pay- 
ment of  taxes  shall  be  made  in  advance  of 
31  L.ILA.(N.S.) 


the  payment  of  all  debts  included  within 
the  provisions  of  clause  (5)  (other  than 
taxes  and  debts  owing  to  the  United 
States),  because  (1)  payments  thereof  an* 
'dividends  to  creditors,'  and  (2)  the  clause 
'except  as  herein  provided,'  found  in  §  64  b. 
ivhen  construed  in  connection  with  §  64  a  and 
clause  (5)  of  §  64  b,  means  that  taxes  shall 
not  be  held  to  come  fifth  in  order  amon;; 
the  debts  entitled  to  priority  under  §  64  b. 
since  §  64  a,  which  is  controlling,  express- 
ly provides  that  taxes  shall  be  paid  in  ad- 
vance of  payments  of  dividends  to  jredi- 
tors."  And  while  Remington,  at  the  b^in- 
ning  of  §  2141,  says  that  the  drst  creditoi 
to  be  taken  care  of  is,  of  course,  the  state, 
he  appears  to  have  much  the  same  idea  in 
mind  as  Woodman,  where  he  concludes  that 
section  in  the  following  language:  "The 
statute,  in  §  64  b,  provides,  as  the  item  en- 
titled to  the  next  place  in  the  order  of  dis- 
tribution after  costs  of  administration, 
'wages  due  to  workmen,  clerks,  and  8er\'- 
ants,'  nevertheless  §  64  a  provides  that 
taxes  are  to  be  paid  before  creditors.  So. 
the  proper  order  of  priority  is  for  taxei* 
next  after  costs  of  administration.  And  it 
seems  improper  in  theory,  and  unnecessary 
from  the  point  of  view*  of  statutory  con- 
struction, to  place  taxes  in  advance  of  cost^ 
of  administration."  L.  A.  W. 
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64  of  the  act  which  is  claimed  to  do  so  is 
as  follows:     "a.  The  court  shall  order  the 
trustee  to  pay  all  taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States, 
state,  county,  district,  or  municipality,  in 
advance   of   the    payment   of   dividends   to 
creditors,  and  upon  filing  the  receipts  of  the 
proper  public  officers  for  such  payment,  he 
shall  be  credited  with  the  amount  thereof, 
and  in  case  any  question  arises  as  to  the 
amount  or  legality  of  any   such  tax,   the 
same  shall  be  heard  and  determined  by  the 
court,     b.     The  debts  to  have  priority,  ex- 
cept as  herein  provided,  and  to  be  paid  in 
full  out  of  bankrupt  estates;  and  the  order 
of  payment   shall  be    (1)    the   actual   and 
necessary  cost  of  preserving  the  estate  sub- 
sequent to  filing  the  petition;    (2)   the  fil- 
ing fees  paid  by  creditors  in   involuntary 
oases;    (3)    the  cost  of  administration,  in- 
cluding  the   fees   and   mileage   payable   to 
witnesses  as  now  or  hereafter  provided  by 
the   laws   of   the   United    States,    and    one 
reasonable  attorney's  fee,  for  the  profession- 
al services   actually   rendered,   irrespective 
of  the  number  of   attorneys  employed,   to 
the    petitioning    creditors    in    involuntary 
cases,  to  the  bankrupt  in  involuntary  cases 
while    performing    the    duties    herein    pre- 
scribed, and  to  the  bankrupt  in  voluntary 
cases,  as  the  court  may  allow;    (4)   wages 
due  to  workmen,  clerks   [traveling  or  city 
salesmen],   or    servants,    which    have   been 
earned  within  three  months  before  the  date 
of   the  commencement  of   proceedings,   not 
to    exceed   three   hundred   dollars   to   each 
claimant;  and  (5)  debts  owing  to  any  per- 
son who,  by  the  laws  of  the  states  or  the 
United    States,    is    entitled    to    priority. 
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Now,  while  the  relative  order  in  which 
Hubdivisions  "a"  and  "b"  are  placed  is  not 
happy,  and  indeed  tends  to  mislead,  yet  the 
general  intent  of  the  section  is  clear.     In 
subdivision  "b"  we  find  the  general  scheme 
of  awarding  priority  in  advance  of  dividend 
creditors.    That  subdivision  makes  provision 
for   paying  such   costs,  fees,   and   liens  as 
are   therein  provided,  and  if  there  are  no 
outstanding  taxes  the  fund  is  then  paid  to 
creditors.    But  before  paying  creditors,  sub- 
division "a"  intervenes  and  makes  provision 
for    what,   if  omitted,  has  often   proved  a 
hardship,  if  not   indeed   an   abuse,   in  the 
settlement  of  decedent  and  insolvent  estates, 
viz,,  delay  in  pa^^ment  of  taxes.     Tax  col- 
lectors   whose    power    to    distrain    lapsed 
when    the  estate   passed   into   the   custody 
of  the  law,  or  who  were  left  to  come  in  as 
general    creditors,    were    subjected    to    try- 
ing    delays.       Obviously     subdivision     "a" 
meant  that  this  delay  should  not  occur,  and 
therefore  provided  that,  "in  advance  of  pay- 
ment of  dividends  to  creditors,"  "the  court 
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shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to 
the  United  States,  state,  county,  district, 
or  municipality,"  and,  to  prevent  delay 
from  questions  concerning  such  taxes,  it 
provided,  "in  case  any  question  arises  as 
to  the  amount  or  legality  of  any  such  tax, 
the  same  shall  be  heard  and  determined 
by  the  court."  And  yet  in  case  the  court 
had  to  take  testimonv,  or  order  a  referee 
to  determine  the  legality  of  such  tax,  the 
adjudged  tax  would,  under  the  construction 
here  contended  for,  absorb  the  whole  fund, 
and  leave  unpaid  the  agency  by  whidi  its 
payment  was  afTected.  Now,  whether  the 
"creditors"  referred  to  in  the  phrase,  "in 
advance  of  the  payment  of  dividends  to 
creditors,"  places  the  payment  of  taxes 
ahead  of  dividend  creditors  alone, 'or  places 
it  also  ahead  of  those  creditors  who,  under 
subdivisions  4  and  5  of  clause  "b,"  are  paid 
in  full,  is  a  question  not  before  us.  It  suf- 
ficea  to  say  that  on  the  question  that  is 
before  us,  namely,  whether  the  taxes  of  a 
state  are,  under  clause  "a,"  given  priority 
over  "the  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  the  filing  of 
the  petition,"  we  are  clear  they  are  not. 
The  appeal  is  therefore  dismissed,  and  the 
decree  of  the  court  below  affirmed. 

Petition  for  writ  of  certiorari  denied  by 
United  States  Supreme  Court  January  30, 
1911,  220  U.  S.  — ,  66  L.  ed.  — ,  31  Sup. 
Ct  Rep.  471. 
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SEATTLE   ELECTRIC   COMPANY,   Appt. 

(68  Wash.  283,  108  Pac.  604.) 

Pleading  —  duplicity  ^  demurrer. 

1.  Alleging  arrest  in  an  action  for  assault 
does  not  make  the  complaint  demurrable 
if  it  is  not  set  out  as  a  separate  cause  of 
action,  although  the  allegation  might  be 
stricken  out  on  motion. 

Street  railway  —  passenger  —  disobey- 
ing rules  ^  losing  right. 

2.  A  passenger  on  a  street  car  who  re- 
fuses to  obey  a  rule  forbidding  riding  on  the 
platform  loses  his  rights  as  a  passenger, 
including  that  to  a  transfer  to  another  car. 

Note.  —  Carrier:     atifjiciencif   of  tender 
of  fare  to  prevent  ejection. 

As  to  the  effect  of  a  tender  of  a  sum. in 
excess  of  that  due,  with  demand  for  change, 
see  Louisville  &  N.  R.  Co.  v.  Cottengim, 
13  L.R.A.(N.S.)    624,  and  note. 

As  to  what  is  a  reasonable  sum  out  of 
which   a  carrier   may   be   required  to   take 
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Same  — >  objection  of  passenger  — >  as- 
sault -s-  damages. 

3.  One  who  fails  to  secure  a  transfer  on  a 
street  car,  to  which  he  considers  himself 
entitled,  cannot  recover  damages  from  the 
company  for  assault,  for  injuries  inflicted 
upon  him  by  the  company's  employees  in 
ejecting  him  from  the  connecting  car  by  the 
use  of  no  more  than  necessary  force,  for  re- 
fusal to  pay  fare  or  leave  the  car  upon  re- 
quest. 

Same  —  tender  by  stranger  —  effect. 

4.  One  who  repudiates  a  stranger's  offer 
to  pay  his  fare  to  avoid  his  ejection  from  a 
street  car  cannot  take  advantage  of  the 
tender  to  put  the  company  in  the  wrong,  in 
action  to  hold  it  liable  in  damages  for 
ejecting  him. 

Same  —  made  too  late. 

5.  Tender  of  fare  on  behalf  of  a  passenger 
on  a  street  car  is  not  good  after  an  attempt 
has  been  begun  to  eject  him  from  the  car. 


Evidence  — >  ejection  from  street  car  — 
expressions  of  passenger. 

6.  Evidence  of  expressions  of  other  pas- 
sengers is  not  admissible  in  eyidence  upon 
the  question  of  the  liability  of  a  street  car 
company  for  ejecting  a  person  from  its  car. 

Witness  — >  impeaclynent  — >  immaterial 
statement. 

7.  The  motorman  of  a  street  car  cannot  be 
impeached  for  his  statement  of  his  age  in 
an  action  to  hold  the  company  liable  for 
ejecting  a  passenger  from  the  car. 

fivldence  — >  opinion  —  extent  of  dam- 
age. 

8.  One  seeking  damages  for  personal  in- 
juries cannot  express  an  opinion  as  to  the 
monetary  extent  of  his  damages. 

Damages  —  personal  injury  — >  traveling 
expenses. 

9.  The  necessary  expense  of  one  injured 
by  another's  wrong,  and  of  a  necessary  at- 
tendant,   in   undertaking   a   journey    on    a 


fare  and  return  change,  see  Funderburg  v. 
Augusta  &  A.  R.  Co.  21  L.R.A.(N.S.)  868, 
and  note.  , 

Excessive  demand. 

The  question  as  to  the  amount  or  rate 
of  fare  which  the  carrier  is  entitled  to 
charge  is  not  within  the  scope  of  this  note. 
The  sufficiency  of  the  tender  of  the  ticket 
fare  when  less  than  the  cash  fare,  where  the 
passenger  was  nnable  to  procure  a  ticket, 
18  covered  in  the  note  to  Kosminsky  v. 
Oregon  Short  Line  R.  Co.  24  L.R.A.(N.S.) 
758. 

When  a  demand  is  made  on  a  passenger 
for  more  that  is  legally  due,  he  is  not 
obliged  to  pay  the  amount  demanded  in  or- 
der to  prevent  his  ejection.  And  a  tender 
of  the  legal  amount  will  be  suflicient.  Thus, 
in  Kirkland  v.  Charleston  &  W.  C.  R.  Co. 
79  S.  C.  273,  15  L.R.A.(N.S.)  425,  128 
Am.  St.  Rep.  848,  60  S.  E.  668,  it  was  held 
that  where  a  person  boards  a  train  to  reach 
another  point  on  the  line,  without  knowing 
that  it  is  an  excursion  train,  a  tender  of 
the  regular  fare  to  that  place  is  suflicient, 
where  the  round-trip  excursion  rate  is  de- 
manded. 

In  Curtis  v.  Louisville  City  R.  Co.  04 
Ky.  573,  21  L.R.A.  649,  23  S.  VV.  363, 
where  a  passenger,  on  receiving  from  the 
driver  in  charge  of  a  car  a  package  of  nickels 
labeled  50  cents,  which  was  5  cents  short, 
refused  to  put  a  5  cent  fare  in  the  slot  as 
requested,  it  is  held  that  his  ejection  was 
unlawful. 

And  in  Smith  v.  Pittsburgh",  Ft.  W.  &  C. 
R.  Co.  23  Ohio  St.  10,  it  was  held  that  a 
tender  of  the  ticket  rate  was  suflicient 
where  the  cash  rate  was  more  than  was 
authorized  by  statute.  And  it  was  implied 
that  where  such  illegal  demand  was  made,  it 
would  not  be  necessary  to  tender  a  reason- 
able amount. 

Tender  after  steps  toward  ejection. 

The  general  rule  is  that  when  a  passenger 
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refuses  to  pay  a  fare  legally  due  until  some 
steps  have  been  taken  towards  ejecting  him, 
a  tender  then  made  comes  too  late,  and  the 
ejection  may  be  completed.  Two  general 
reasons  are  given  for  this  rule,— one  being 
that  the  contract  for  carriage  implied  by 
the  admission  of  a  person  to  a  train,  and 
the  commencement  of  the  journey,  is  at  an 
end  upon  the  person  refusing  to  pay  fare, 
and  the  carrier  is  not  then  ^und  to  carry 
him  further.  The  other  is  based  upon 
grounds  of  public  policy,  for  the  reastm 
that,  if  a  different  rule  were  adopted,  cap- 
tious passengers  might  keep  trains  stop- 
ping and  starting  without  danger  of  ejec- 
tion, and  thus  interfere  greatly  with  the 
running  of  trains  and  the  convenience  and 
safety   of   the   traveling   public. 

Under  this  rule  it  has  been  held  that 
tender  of  the  fare  demanded  comes  too  late: 

— when  steps  have  been  taken  to  expel 
the  passenger.  Georgia  Southern  &  F.  R. 
Co.  V.  Asmore,  88  Ga.  529,  16  L.R,A.  53, 
15  S.  E.  13,  overruling  South  Carolina  R. 
Co.  V.  Nix,  68  Ga.  572 ;  Hoffbauer  v.  Daven- 
port &  N.  W.  R.  Co.  62  Iowa,  342,  35  Am. 
Rep.   278,  3   N.  W.    121; 

— after  the  bell  rope  has  been  pulled  to 
stop  the  train.  Illinois  C.  R.  Co.  v.  Bauer, 
66  III.  App.  124; 

— after  the  bell  rope  has  been  pulled 
and  the  train  begins  to  slacken.  People  v. 
Jillson,  3   Park.   Crim.   Rep.   234; 

— when  expulsion  has  been  begun  by  stop- 
ping the  car  or  applying  force  to  the  pas- 
senger. Garrison  v.  'United  R.  &  Electric 
Co.  97  Md.  347,  99  Am.  St.  Rep.  452,  55 
Atl.  371;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Dwelle,  44  Kan.  394,  24  Pac.  500; 

— after  the  train  has  been  stopped  for 
the  purpose  of  ejecting  a  passenger.  Har- 
rison V.  Fink,  42  Fed.  787 ;  Pickens  v.  Rich- 
mond &  D.  R.  Co.  104  N.  C.  312,  10  S.  E. 
556; 

— after  the  train  was  stopped  and  plain- 
tiff was  being  ejected.  Clark  ▼.  Wilming- 
ton &  W.  R.  Ca  91  N.  C.  506,  49  Am.  Ren. 
647  j 
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physician's  advice  for  hia  recovery,  may 
form  part  of  the  damages ;  but  not  expenses 
in  traveling  about  the  country  generally. 

Same  — >  speculative  proflts. 

10.  Speculative  profits  and  commissions 
alleged  to  have  been  lost  by  reason  of  a 
personal  injury  cannot  form  a  part  of  the 
damages  to  be  awarded  against  the  party 
responsible  for  the  injury. 

(May  5,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plainti£f's  favor  in  an  action  brought  to 
recover  damages  for  assault  by  defendant's 
servants  upon  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  B.  Howe  and  A.  J. 
Falknor  for  appellant. 

Messrs.  Charles  A.  Riddle  and  Wil- 
liam M.  Watson,  for  respondent: 


Plaintiff  was  a  passenger,  and  entitled 
to  all  rights  and  courtesies  due  to  a  passen- 
ger. 

Missouri,  K.  &  T.  R.  Co.  v.  Smith,  81 
C.  C.  A.  598,  152  Fed.  608,  10  A.  &  E.  Ann. 
Cas.  939;  3  Thomp.  Neg.  §§  3216,  3221; 
7  Thomp.  Neg.  §  559,  note  68,  §  3266;  6 
Cyc.  Law  &  Proc.  p.  664;  Weber  v.  Southern 
R.  Co.  65  S.  C.  356,  43  S.  £.  888;  Texas 
&  P.  R.  Co.  V.  Bond,  62  Tex.  442,  50  Am. 
Rep.  532;  Nellis,  Street  Railroads,  p.  447 
&  note;  Meyer  v.  Second  Ave.  R.  Co.  8 
Bosw.  §  306;  Arnold  v.  Pennsylvania  R. 
Co.  116  Pa.  135,  2  Am.  St.  Rep.  542,  8 
Atl.  213;  Blonsness  v.  Puget  Sound  Elec- 
tric R.  Co.  47  Wash.  620,  17  L.R.A.(NJS.) 
763,  92  Pac.  914. 

It  is  not  negligence  for  a  passenger  to 
stand  on  the  platform,  if  all  the  seats  are 
occupied. 

Halverson    v.    Seattle    Electric    Co.    35 


— after  the  train  had  been  stopped, 
where  plaintiff  got  on  without  a  ticket  or 
money  to  pay  his  fare.  Mullins  v.  Illinois 
C.  R.  Co.  93  Miss.  184,  13  Am.  St.  Rep. 
542,  46  So.  529; 

— after  the  train  had  been  stopped  to 
eject  plaintiff,  especially  where  he  had  been 
given  a  reasonable  time  to  consider  wheth- 
er or  not  he  would  pay.  Cincinnati,  S.  &  C. 
R.  Oo.  V.  Skillman,  39  Ohio  St.  444; 

— after  the  train  had  been  stopped  and 
backed  to  the  station.  Freeman  v.  Costley, 
—Tex.  Civ.  App.  — ,  124  S.  W.  468; 

— after  the  signal  has  been  given  and  the 
train  begins  to  stop,  when  the  refusal  to 
pay  fare  is  wilful,  persistent,  and  capri- 
cious, or  proceeds  from  a  fraudulent  pur- 
pose to  evade  paying  for  transportation. 
Missouri,  K.  &  T.  R.  Co.  v.  Smith,  81  C. 
C.  A.  598,  152  Fed.  608,  10  A.  &  E.  Ann. 
Cas.  939; 

— after  a  signal  to  stop,  and  while  the 
train  is  slowing  down  in  the  first  instance, 
or,  after  reboarding  the  car,  to  prevent  a 
second  ejection.  O'Brien  v.  Boston  k  W. 
R.  Co.  15  Gray,  20,  77  Am.  Dec.  347; 

— after  being  ejected  at  a  station  for  re- 
fusal to  pay  fare  except  by  an  expired  ex- 
cursion ticket.  State  v.  Campbell,  32  N. 
J.  L.  309; 

— after  being  removed  from  the  car 
which  was  stopped  for  that  purpose,  and 
not  at  a  regular  station.  Nelson  v.  Long 
Island  R.  Co.  7  Hun,  140. 

^  And  when  tender  is  made  after  the  ejec- 
tion is  commenced,  it  is  within  the  discre- 
tion of  the  conductor  to  accept  or  reject 
It*  Galveston,  H.  &  S.  A.  R.  Co.  ▼.  Turner, 
— ^Tex.  Civ.  App.—,  23  S.  W.  83. 

And  while,  on  refusal  of  a  passenger  to 
pay  the  extra  fare  demanded  of  him,  he 
xnig^ht  be  ejected  thouffh  he  tender  the 
amount  after  steps  had  been  taken  to  eject 
him,  such  ejection  is  wrongful  where  the 
conductor  does  not  return  the  money  paid 
-until  the  ejection  is  completed.  Bland  v. 
31   L.R.A.(N.S.) 


Southern  P.  R.  Co.  55  Cal.  570,  36  Am.  Rep. 
50. 

But  in  some  cases  the  view  is  taken  that 
a  tender  made  after  steps  have  been  taken 
to  eject  the  passenger  is  sufUcient  when  the 
delay  or  refusal  to  pay  the  fare  demanded 
was  in  good  faith.  Gates  v.  Quincy,  O.  & 
K.  C.  R.  Co.  125  Mo.  App.  344,  102  S.  W. 
50;  and  whether  the  refusal  to  pay  was  in 
good  faith  or  not  is  a  question  for  the  jury. 
Beck  V.  Quincy,  O.  &  K.  C.  R,  Co.  129  Mo. 
App.  7,  108  S.  W.  132. 

Taking  this  view  of  the  question,  it  has 
been  held  that  a  tender  made  after  steps 
towards  ejection  had  been  taken  was  suf-  • 
ficient  under  the  following  circumstances: 

— ^where  the  passenger  was  acting  in  good 
faith  in  parleying  with  the  conductor  as  to 
his  right  to  be  carried  on  the  ticket  fare. 
Short  V.  St.  Louis  &  S.  F.  R.  Co.  —  Mo. 
App.  — ,  130  S.  W.  488; 

— where  a  party  in  good  faith  tendered 
a  receipt  for  taxes  paid  for  the  benefit  of 
the  railroad  company,  believiiig  it  would  be 
received  for  fare,  was  without  money,  and 
a  tender  was  made  by  a  third  party  after 
his  objection  was  commenced,  but  before  it 
was  completed.  Louisville  A  N.  R.  Co.  v. 
Garrett,  8  Lea,  438,  41  Am.  Rep.  640; 

— where  the  refusal  to  pay  the  extra 
sum  demanded  was  evidently  in  good  faith, 
and,  while  discussing  the  matter,  the  con- 
ductor pulled  the  bell  cord  to  stop  the 
train,  and  a  tender  was  then  made.  Tex- 
as &  P.  R.  Co.  Y.  Bond,  62  Tex.  442,  50 
Am.  Rep.  632; 

— ^where  the  tender  was  made  before  the 
bell  cord  was  pulled,  though  plaintiff 
claimed  he  had  paid  his  fare,  and  had  dis- 
puted the  matter  for  some  time.  Kansas 
City,  P.  &  G.  R,  Co.  ▼.  Holden,  66  Ark.  602, 
53  S.  W.  45; 

— ^where  plain tiflf  got  left  on  alighting  at 

an  intermediate  station,   and  was  told  by 

the  agent  that  he  would  probably  be  carried 

on  the  next  train  on  showing  his  hat  check, 

63 
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Wash.  600,  77  Pac.  1058;  Graham  v.  Mc- 
Neill, 20  Wash.  466,  43  L.R.A.  300,  72 
Am.  St.  Rep.  121,  55  Pac.  631;  Yazoo  & 
M.  Valley  R.  Co.  v.  Byrd,  89  Miss.  308, 
42  So.  286,  6  Am.  &  Eng.  Enc.  Law,  2d 
ed.  Supp.  p.  296;  3  Thomp.  Neg.  §§  2942, 
2943;  Capital  Traction  Co.  v.  Brown,  29 
App.  D.  C.  473,  12  L.R.A.(N.S.)  831,  10 
A.  &  E.  Ann.  Cas.  813;  Bailey  ▼.  Tacoma 
Traction  Co.  16  Wash  48,  47  Pac.  241;  6 
Cyc.  Law  &  Proc.  p.  665;  Rolette  v.  Great 
Northern  R.  Co.  91  Minn.  16,  97  N.  W. 
431,  1  A.  &  E.  Ann.  Cas.  313;  Ward  v. 
Chicago,  M.  k  St.  P.  R,  Co.  102  Wis.  216, 
78  N.  W.  442. 

Plaintiff  was  not  in  any  way  bound  to 
obey  the  motorman's  orders.  3  Thomp.  Neg. 
§   3171;    7   Thomp.   Neg.   646;    Drolshagen 


▼.  Union  Depot  R.  Co.  186  Mo.  258,  85 
S.  W.  344;  Booth,  Street  Railways,  $  338, 
20  Cent.  L.  J.  104. 

A  passenger  about  to  be  wrongfully  eject- 
ed is  not  bound  to  submit  without  resis- 
tance. 

Brown  v.  Memphis  &  C.  R.  Co.  7  Fed.  51 ; 
Hall  ▼.  Memphis  &  C.  R.  Co.  15  Fed.  57; 
English  V.  Delaware  &  H.  Canal  Co.  66  N. 
Y.  454,  23  Am.  Rep.  69,  affirming  4  Hus, 
683;  Braly  v.  Fresno  City  R.  Co.  0  CaL 
App.  417,  99  Pac.  400. 

When  a  servant  improperly  exercises  his 
authority,  and  uses  more  force  in  ejecting 
passenger  than  the  circumstances  of  the 
case  require,  the  carrier  is  liable  for  the 
wrongful  assault. 

Devine  v.  Chicago  City  R.   Co.  141  III. 


but  the  conductor  refused  to  accept  it,  and 
plaintiff,  being  without  money,  was  being 
ejected,  when  an  acquaintance  offered  to  pay 
his  fare.  Missouri,  K.  &  T.  R.  Co.  v.  Smith, 
6  Ind.  Terr.  99,  89  S.  W.  668; 

— where  plaintiff,  lacking  sufficient  money 
to  pay  the  extra  cash  fare  demanded,  was 
in  the  act  of  borrowing  some  from  another 
passenger  when  the  conductor  pulled  the 
bell  cord,  and  plaintiff  then  tendered  the 
correct  amount.  Curl  v.  Chicago,  R.  I.  & 
P.  R,  Co.  63  Iowa,  417,  16  N.  W.  69,  19  N. 
W.  308. 

— ^where  plaintiff  demanded  his  change 
as  a  condition  of  handing  a  larger  amount 
to  the  conductor,  but  tendered  the  amount 
without  insisting  on  the  condition  after  a 
signal  was  given  and  the  train  began  to 
slow  down  and  defendant's  servants  were 
ejecting  him.  Louisville  k  N.  R.  Co.  v.  Cot- 
tengim,  —  Ky.  — ,  119  S.  W.  751,  a  form- 
er appeal  of  which  is  reported  in  31  Ky.  L. 
Rep.  871,  13  L.R.A.(N.S.)  624,  104  S.  W. 
280. 

In  Holt  V.  Hannibal  k  St.  J.  R.  Co.  174 
Mo.  624,  74  S.  W.  631,  affirming  87  Mo. 
App.  203,  plaintiff,  who  had  a  contract  en- 
titling him  to  a  rebate  on  presenting  credit 
slips  showing  fares  paid,  applied  for  a 
ticket,  and  the  agent,  being  unable  to 
change  the  bill  offered,  explained  the  case  to 
the  conductor.  When  plaintiff  asked  the 
conductor  for  such  a  credit  slip  as  a  condi- 
tion to  the  plaintiff  of  his  fare,  the  conduc- 
tor refused  and  pulled  the  bell  cord.  Plain- 
tiff then  said  he  would  pay,  and  on  the  con- 
ductor signaling  the  train  ahead,  plaintiff 
asked  him  first  to  go  through  the  train  and 
collect  the  fares,  and  then  return  and  settle 
the  matter.  The  conductor  then  stopped 
the  train  and  ejected  plaintiff  though  he 
again  tendered  his  fare,  and  it  was  held 
that  the  second  tender  was  sufficient. 

A  distinction  is  also  made  when  the  train 
was  not  stopped  for  the  purpose  of  eject- 
ing the  passenger,  but  he  was  carried  to  the 
next  regular  stop  before  being  required  to 
leave  the  train. 

Thus,  in  Chicago,  B.  &  Q.  R.  Co.  v.  Bry- 
an, 90  111.  126,  where,  on  tender  of  an  in- 
sufficient amount,  the  conductor  took  out 
31  L.R.A.(N.S.) 


fare  to  an  intermediate  station  and  returned 
the  change,  an  offer  of  the  proper  fare 
from  the  intermediate  station  was  held  to 
be  a  sufficient  tender  to  prevent  expulsion 
at   that   place. 

In  Louisville  &  N.  R.  Co.  v.  Breckinridge, 
99  Ky.  1,  34  S.  W.  702,  where  the  agree- 
ment made  with  the  ticket  agent,  and  the 
ticket  received,  differed  as  to  the  route, 
and  plaintiff  was  put  off  at  the  junction 
named  on  the  ticket  on  refusing  to  pay  fare 
the  other  way,  it  was  held  that  he  was  en- 
titled to  re-enter  the  train  on  payment  of 
the  fare  demanded. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  App.  603,  95  S.  W.  640,  where 
plaintiff  was  told  by  the  conductor  he 
would  have  to  get  off  at  the  next  stop  be- 
cause his  ticket  was  invalid,  and  he  did  so, 
and  afterwards  told  the  conductor  to  let 
him  on  the  train  and  he  would  get  the  money, 
it  was  held  that,  if  he  could  have  done  so, 
he  could  recover  for  unlawful  ejection. 

In  O'Brien  v.  New  York  C.  &  H.  R.  R.  Co. 
80  N.  Y.  236,  while  the  court  recognizes 
the  rule  that  tender  after  ejection  is  com- 
menced will  not  be  sufficient,  it  is  held 
that  where  the  train  is  not  stopped  until 
a  regular  station  is  reached,  and  tender  is 
then  made  before  the  passenger  is  ejected, 
it  is  sufficient. 

But  where  the  passenger  makes  it  neces- 
sary to  apply  force  to  eject  him,  tender 
thereafter  is  insufficient,  though  the  train 
is  at  a  regular  stop.  Peasse  v.  Delaware, 
L.  k  W.  R.  Co.  101  N.  Y.  367,  54  Am.  Rep. 
699,  5  N.  E.  37,  reversing  11  Daly.  850: 
Behr  v.  Erie  R.  Co.  69  App.  Div.  416,  74 
N.  Y.  Supp.  1007. 

Tender  accompanied  by  disorderly  conduct 

In  Louisville,  N.  k  G.  S.  R.  Co.  v.  Har- 
ris, 9  Lea,  180,  42  Am.  Rep.  668,  while  the 
court  intimates  that  the  rule  allowing  the 
ejection  of  a  passenger,  which  has  been  com- 
menced, to  be  completed  though  fare  is  thea 
tendered,  should  be  applied  only  where  the 
failure  to  pay  the  fare  on  first  demand  was 
not  made  in  good  faith,  it  says  that  a  ten- 
der  in   a   rude,   boisterous,   and   insulting 
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App.   583,   judgment   affirmed   in    237    111. 
278,  86  K.  E.  689. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  respondent  sought  dam- 
ages for  injuries  sustained  in  an  assault 
claimed  to  have  been  committed  upon  him 
October  2,  1907,  by  appellant's  servants  in 
charge  of  its  car  No.  530.  The  theory 
of  the  complaint  is  that  respondent  was  a 
passenger,  having  paid  his  fare  upon  car 
No.  311;  that  the  passengers  upon  car 
311  were  transferred  to  car  530  and  trans- 
fers issiied  to  them,  but  that  a  transfer 
was  refused  respondent,  and,  upon  enter- 
ing the  second  car,  he  became  entitled  to 
carriage    without    additional    payment    of 


fare.  The  conductor  of  the  second  car  re- 
fused  to  carry  him  without  a  fare,  and^ 
when  payment  was  refused,  he  alleges  he 
was  set  upon  by  the  conductor  and  motor- 
man  and  severely  beaten.  He  also  sets 
forth  that,  at  the  request  of  the  conductor 
of  the  second  car,  he  was  arrested  and  tak- 
en to  the  police  station,  where,  no  charge 
being  made  against  him,  he  was  discharged* 
The  answer  sets  forth  a  rule  of  the  com- 
pany forbidding  passengers  from  riding  up- 
on platforms  of  cars;  that  respondent  re- 
fused to  obey  such  rule  when  his  attention 
was  called  to  the  same,  but  insisted  upon 
remaining  upon  the  front  platform;  and 
that  the  car  was  finally  run  into  appellant's 
car  bam,  and  all  the  passengers  thereon 
transferred   to   the   second   car,   except   re- 


manner,   under   such   circumstances,   would 
not  be  sufficient. 

And  in  Gould  v.  Chicago,  M.  &  St.  P. 
R.  Co.  5  McCrary,  502,  18  Fed.  155,  the 
charge  given  to  the  jury  would  seem  to  im- 
ply that  the  tender  of  fare  after  steps  were 
taken  to  eject  a  person  would  be  sufficient, 
unless,  by  his  persistent  refusal  to  pay  and 
violent  and  abusive  conduct,  he  had  com- 
pelled the  conductor  to  resort  to  extreme 
measures. 

Tender  of  fare  from  point  of  ejection. 

It  is  almost  universally  held  that  tender 
of  fare  from  the  point  of  ejection  for  the 
remainder  of  the  journey  will  be  insufficient, 
but  that  the  carrier  is  entitled  to  insist  up- 
on payment  of  the  fare  due  for  the  entire 
trip.  Coyle  v.  Southern  R.  Co.  112  Ga.  121, 
37  S.  E.  163;  Manning  v.  Louisville  &  N. 
R  Co.  95  Ala.  392,  16  L.RA.  55,  36  Am. 
St.  Rep.  225,  11  So.  8;  Pennington  v.  Phila- 
delphia, W.  &  B.  R  Co.  62  Md.  95;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Riney,  41  Tex.  Civ.  App. 
:i98,  92  S.  W.  54;  Swan  v.  Manchester  &  L. 
R.  Co.  132  Mass.  116,  42  Am.  Rep.  434. 

In  Davis  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  53  Mo.  317,  14  Am.  Rep.  457,  where 
plaintiff  had  a  ticket,  but  refused  to  sur- 
render it  because  he  was  not  furnished  with 
a  seat,  and,  on  getting  a  seat  at  the  next 
station,  tendered  fare  from  that  point  to 
destination,  but  refused  to  surrender  his 
ticket  or  pay  for  the  entire  trip,  it  was 
held  that  his  ejection  was  lawful. 

In  Chicago  &  E.  I.  R  Co.  v.  Adams,  60 
111.  App.  571,  it  was  held  that  the  tender  of 
tickets  from  the  point  of  ejection  to  desti- 
nation   waB    insufficient,    though    plaintiffs 
liad  gone  to  the  station  where  they  boarded 
the    train  because  it  did   not  stop   at  the 
station  from  which  their  tickets  were  sold. 
And  in  Stone  v.  Chicago  &  N.  W.  R  Co. 
47   Iowa,  82,  29  Am.  Rep.  458,  it  was  held 
that  tender  of  fare  from  the  point  of  ejec- 
tion  is  insufficient,  and  that  the  purchase 
of  a  ticket  at  that  place  for  the  remainder 
of  the  journey  does  not  increase  plaintififs 
rights. 

But  in  Ward  v.  New  York  C.  &  H.  R  R 
31   L..R.A.(N.S.) 


Co.  56  Hun,  268,  9  N.  Y.  Supp.  377,  where 
plaintiff  stopped  over  on  a  regular  ticket, 
and  on  resuming  his  journey  the  ticket 
was  not  honored  for  passage,  and  plaintiff 
was  informed  he  would  have  to  pay  fare  or 
leave  the  train  at  the  next  station,  which 
he  did  peaceably,  and  purchased  a  ticket 
from  there  to  his  destination,  it  was  held 
he  was  entitled  to  be  carried  from  there  on 
the  same  train. 

Tender  of  fare  by  custodian. 

One  who  has  in  his  custody  a  child  is  lia- 
ble to  the  carrier  for  its  fare,  and  refusal 
to  pay  the  fare  due  for  the  child  will  jus- 
tify the  expulsion  of  both,  though  the  fare 
of  the  custodian  has  been  paid.  Ft.  Worth, 
&  D.  C.  R.  Co.  V.  Gribble,  46  Tex.  Civ.  App. 
78,  102  S.  W.  157;  Warfield  v.  Louisville 
k  N.  R  Co.  104  Tenn.  74,  78  Am.  St.  Rep. 
911,  55  S.  W.  304;  Philadelphia,  W.  k  B. 
R.  Co.  V.  Hoeflich,  62  Md.  300,  50  Anu 
Rep.   223. 

In  Houston  k  T.  C.  R.  Co.  v.  Faulkner, — 
Tex.  Civ.  App.—,  63  S.  W.  655,  where  a 
man  and  his  sister,  both  adults,  were  travel- 
ing together,  and  her  ticket  became  lost,  a 
refusal  on  the  part  of  her  brother,  who  had 
charge  of  her  money,  to  pay  the  cash  fare  - 
demanded  for  her,  was  held  to  authorize  his 
ejection,  the  court  basing  its  decision  on  the 
ground  that  he  had  the  custody  of  his  sis- 
ter, under  the  circumstances,  and  was  liable 
for  the  payment  of  her  fare;  and  the  court 
further  says  that  both  might  lawfully  have 
been  expelled. 

In  Lake  Shore  k  M.  S.  R.  Co.  v.  Orn- 
dorff,  55  Ohio  St.  589,  38  L.R.A.  140,  80 
Am.  St.  Rep.  716,  45  N.  E.  447,  it  was  held 
that  while,  on  refusal  of  a  custodian  to 
pay  fare  required  for  a  child,  both  may  be 
expelled,  nevertheless,  if  the  ticket  of  the 
custodian  has  been  taken,  its  unused  value 
over  and  above  the  fares  of  both  for  the  dis- 
tance traveled  must  be  returned,  and  their 
expulsion  without  doing  so  will  make  the 
company  liable. 

The  expulsion  of  a  young  child  is,  in 
fact,  the  expulsion  of  the  parent,  and  in 
such  case  the  conductor  should  return  to  the 
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8pondent»  who  was  refused  a  transfer  upon 
the  theory  that,  having  violated  a  reason- 
able rule  of  the  company  and  refusing  to 
abide  thereby,  he  forfeited  his  rights  as 
a  passenger,  and  was  not  entitled  to  a 
transfer  upon  car  530;  that  immediately 
upon  entering  the  second  car,  he  was  in- 
formed that  he  could  not  ride  thereon  with- 
out the  pi^yment  of  fare,  which  he  refused, 
and  the  employees  of  the  company  there- 
upon undertook  to  eject  him,  using  no 
more  force  than  was  necessary  for  that 
purpose,  and,  being  unable  to  do  so,  called 
a  policeman  to  remove  him.  This  affirma- 
tive matter  being  denied,  the  case  went  to 
the  jury  upon  the  issues  thus  raised,  and 
a  verdict  was  returned  awarding  respond- 
ent $6,609.  A  new  trial  being  denied,  the 
case  is  brought  here  for  review. 

Many  questions  are  presented  upon  the 
appeal,  it  being  contended,  first,  that  a  de- 
murrer should  have  been  sustained  to  the 
complaint,  upon  the  ground  that  several 
causes  of  action  were  improperly  united. 
There  was  but  one  cause  of  action  pleaded, — 
that  for  assault.  The  allegation  of  the 
subsequent  arrest  was  no  part  of  this  cause 
of  action,  nor  was  it  the  setting  forth  of 
a  second  cause  of  action.  Had  the  com- 
plaint been  moved  against  upon  this  ground, 
the  reference  to  the  subsequent  arrest  would 
doubtless  have  been  stricken.  It  was,  how- 
ever, good  as  against  a  demurrer,  in  that 
it  was  not  set  forth  as  an  independent  cause 


of  action,  and  then  improperly  united  with 
the  first  cause  of  action  pleaded. 

Upon  the  main  issue  involved  as  to  the 
relative  rights  of  the  parties,  we  deem  the 
law  well  settled.    The  rule  forbidding 
engers  riding  upon  the  front  platform  w 
a  reasonable  one,  and  it  was  the  duty  of 
respondent    to    obey    the    same    when    his 
attention  was  called  to  it,  and,  if  he  wilful- 
ly  refused  to  be   bound  by  the   rule   and 
enter  the  body  of  the  car,  he  thereby  lost 
his  rights  as  a   passenger,  and  the    com- 
pany was  not  required  to  issue  a  transfer 
to  him.     Upon  entering  the  second  car,  he 
was  not  entitled  to  ride  thereon  without  the 
payment  of  a  second  fare,  and,  upon   de- 
mand   being   made,    he    should    have    com- 
plied;  or  if,  as  there  is  some  evidence  to 
indicate,   he   desired  to  test  the  power  of 
the  company  to  withhold  a  transfer  from 
him,  or  to  refuse  him  carriage  without  the 
payment  of  another  fare  upon  the  second 
car,  it  was  his  duty  to  withdraw  when  the 
company  asserted  its  position,  and  test  his 
right  in  the  courts.     There  was  no  need, 
and  it  was  an  imprudent  act  on  his  part, 
to    insist    upon    remaining    upon    the    car 
without  the  payment  of  fare,  and  thus  in- 
vite the  application  of  force  to  eject  him. 
The  proper  way  for  him  to  test  the  ques- 
tion if  he  desired  to  do  so  was  in  the  law- 
ful and  peaceable  procedure  of  the  courts, 
and  not  in  opposing  strength  to  strength, 
and   permitting  the   superior  force   to   de- 
termine   the    rights    involved.      When    re- 


parent  the  unused  value  of  his  ticket,  or 
some  evidence  that  would  entitle  him  to 
carriage  to  his  destination.  Braun  v. 
Nortiiern  P.  R.  Co.  79  Minn.  404,  49  L.R.A. 
31i,  79  Am.  St.  Rep.  497,  82  N.  W.  676, 
984. 

In  Gibson  v.  East  Tennessee,  V.  &  G.  R. 
Co.  30  Fed.  904,  it  was  held  that  the  ejec- 
tion of  a  child  is  the  same  as  the  ejection 
of  its  parent,  and  that  the  latter  may  re- 
cover for  her  own  ejection  though  the  con- 
ductor oflTered  to  permit  her  to  ride,  if  the 
fare  tendered  for  the  child  is  sufficient,  so 
as  to  make  its  ejection  wrongful. 

Tender  by  third  person. 

Tender  of  the  fare  demanded  by  a  third 
person  with  the  party's  assent  will  be  ef- 
fective under  the  same  circumstances  as 
tender  by  the  party  himself.  Missouri,  K. 
A  T.  R.  Co.  V.  Smith,  81  C.  C.  A.  598,  152 
Fed.  608,  10  A.  &  E.  Ann.  Cas.  939;  Balti- 
more &  O.  R.  Co.  V.  Norris,  17  Ind.  App. 
189,  60  Am.  St.  Rep.  166,  46  N.  E.  554;  Guy 
V.  New  York,  O.  A  W.  R.  Co.  30  Hun,  399 ; 
O'Brien  v.  New  York  C.  &  H.  R.  R.  Co.  80 
N.  Y.  236;  Ham  v.  Delaware  k  H.  Canal  Co. 
142  Pa.  617,  21  Atl.  1012;  Louisville  &  N. 
R.  Co.  ▼.  Garrett,  8  Lea.  438,  41  Am.  Repw 

640. 

And  the  testimony  of  a  fellow  passenger 
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that  he  offered  to  pay  plaintiflTs  fare  is  ad- 
missible. Weber  v.  Southern  R.  Co.  65  S. 
C.  366,  43  S.  £.  888. 

And  silence  on  the  part  of  the  person 
being  ejected,  when  an  offer  to  pay  his  fare 
is  made  by  a  third  party,  may  reasonably 
be  assumed  to  be  an  acceptance  of  the  offer. 
Gates  V.  Quincy,  O.  A;  K.  C.  R.  Co.  125  Mo. 
App.  334,  102  S.  W.  50. 

But  where  plaintiff  refused  the  offer  of 
fare  from  a  stranger,  failure  of  the  conduc- 
tor to  accept  it  would  not  make  his  ejec- 
tion unlawful.  Muldowney  v.  Pittsburg 
k  B.  Traction  Co.  8  Pa.  Super.  Ct  335. 

And  where  plaintiff,  instead  of  availing 
herself  of  the  offer,  testified  that  she  did 
not  hear  it  made,  and  got  off  rather  than 
leave  her  two  younger  sisters,  for  whom  in- 
sufficient fare  was  offered,  it  was  held  that 
such  tender  was  insufficient.  Cox  v.  Los 
Angeles  Terminal  R.  Co.  109  CaL  100,  41 
Pac.  794. 

However,  a  refusal  on  the  part  of  the 
person  being  ejected,  to  accept  the  tender 
of  fare  by  a  third  party,  will  not  preclude 
his  recovery,  if  he  was  entitled  to  ride. 
Birmingham  R.  Light  &  P.  Co.  v.  Lee,  153 
Ala.  386,  45  So.  164. 

Tender  of  something  other  than  money. 
In  TarbeU  ▼•  Central  P.  B.  Oo.  34  OaL 
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Bpondent  entered  the  second  car,  and  thus 
indicated    his    purpose    to    seek    carriage 
thereon,  the  conductor  was  justified  in  de- 
manding that  he  pay  his  fare  or  present  a 
transfer.     The    conductor    was    under    no 
duty  to  accept  his  contention  that  he  was 
already  a  passenger  because  of  the  payment 
of  the  first  fare.     Respondent  could  only 
lawfully  continue  upon  the  car  by  paying 
fare  or  producing  a  transfer.    Failing  and 
refusing  to  do  that,  he  had  no  lawful  right 
to  passage,  and  the  conductor  was  justi- 
fied in  ejecting  him.    In  doing  so,  however, 
he  would  only  be  protected  in  the  use  of 
necessary  force.     Going  beyond  that,   the 
company  must  answer   for   his  act.     The 
amount  of  force  lawfully  within  the  right 
of  the  conduct  or  must  be  measured  by  the 
stubborness  of  respondent's  resistance.    He 
had  the   right  to  use  such  force  as  was 
necessary    to     overcome     respondent's     re- 
sistance and  to  remove  him  from  the  car, 
and,  while   the   amount   of  force   lawfully 
to  be  used  in  the  accompHsliment  of  such 
removal  is  dependent  upon  the  force  used  in 
resisting  it,  the  measurement  of  force  with 
force  with  exactness  is  a  difficult  problem 
for  either  court  or  jury,  and  hence  it  has 
become  established  •  that  neither  court  nor 
jury  should  be  required  to  weigh  with  too 
much    nicety   the    amount   of   force    nedes> 
sary  to  an  ejectment  from  the  car  in  the 
face    of    the    resistance  offered.     Clark    v. 
Great  Northern  R.  Co.  37   Wash.  537,  70 
Pac.  I108|  2  A.  &  E.  Ann.  Cas.  760. 


This,  then,  was  the  issue  to  be  submitted 
to  the  jury:  Did  the  employees  of  the 
company,  in  their  endeavor  to  jeject  re- 
spondent from  the  ear,  use  and  employ  more 
force  than  was  necessary  to  overcome  the 
resistance  offered  by  respondent  T — accom- 
panied by  proper  instructions  as  to  the 
rights  of  the  parties  as  herein  indicated. 
Respondent  contends  that,  while  he  did 
not  personally  offer  to  pay  his  fare,  other 
passengers  proffered  a  fare  for  him.  It  is 
immaterial  to  the  company  from  whom 
it  receives  its  prescribed  fare.  If  another 
offered  to  pay  respondent's  fare,  it  was  the 
same  as  if  respondent  himself  had  offered 
to  do  so,  and  the  conductor  would  be  bound 
to  aecept  it.  Louisville  &  N.  R.  Co.  r.  Gar- 
rett, 8  Lea,  438,  41  Am.  Rep.  640.  But 
such  payment  on  the  part  of  others  must 
be  acquiesced  in  by  those  in  the  position  of 
respondent,  either  by  an  express  assent  or< 
by  silence,  which  will  be  construed  as  an 
acceptance.  Gates  v.  Quincy,  O.  &  K.  C. 
R.  Co.  125  Mo.  App.  334,  102  S.  W.  50. 

In  the  record  before  us,  it  appears  that, 
when  tenders  of  fare  were  made  by  out- 
siders, the  respondent  said  to  them :  "Don't 
pay  my  fare  for  me.  I  paid  my  fare,  and 
I  am  entitled  to  ride  home."  Respondent, 
having  thus  expressly  repudiated  such  pay- 
ment, cannot  thereafter  claim  any  benefit 
from  the  offers.  This  rule  is  likewise  sub- 
ject to  this  additional  modification:  Biieh 
offer  on  the  part  of  others,  or  on  the  part 
of  those  whom  it  is  sought  to  eject,  mutt 


616,  it  was  held  that  the  tender  of  legal 
tender  notes  was  sufficient  after  plaintiff 
had  been  received  on  the  train  and  trans- 
ported several  miles,  the  question  of  the 
kind  of  money  to  be  paid  not  then  being  an 
open  question,  as  the  contract  of  carriage 
was  already  made  and  in  process  of  per- 
formance. 

But  in  Louisville  &  N.  R.  Co.  v.  Garrett, 
8  Lea,  438,  41  Am.  Rep.  640,  the  tender  of 
a  receipt  for  taxes  paid  for  the  benefit  of 
the  company  was  held  to  be  insufficient, 
though  such  tender  was  made  in  good  faith, 
such  receipts  having  been  received  on  other 
roads  from  plaintili. 

And  in  Texas  k  P.  R.  Co.  v.  Smith,  38 
Tex.  Civ.  App.  4,  84  S.  W.  852,  it  was  held 
that  an  offer  of  jewelry  as  a  pledge  for  the 
payment  of  fare  was  not  a  sufficient   tender. 

Tender  of  a  worn  or  peculiar  coin. 

The  tender  of  a  genuine  coin  of  the  United 
States,  distinguishable  as  such,  though  con- 
siderably worn,  is  sufficient.  Jersey  City 
&  B.  R.  Co.  V.  Morgan,  52  N.  J.  L.  60,  18 
Atl.  004;  Ruth  y.  St  Louis  Transit  Co.  98 
Mo.  App.  1,  71  S.  W.  1065. 

And  tne  refusal  to  accept  such  a  coin  does 
not    oblige  the   passenger   to   tender   other 
money.    Chicago  Union  Traction  Co.  r.  Mc- 
Clevey,   126   111.   App.   21. 
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And  in  Atlanta  Consol.  Street  R.  Co.  v. 
Keeny,  99  Ga.  266,  33  L.R.A.  824,  25  S.  £. 
629,  it  was  held  that  tender  of  a  genuine 
coin  of  the  United  States,  though  consider- 
ably worn  and  somewhat  rare,  and  of  dif- 
ferent appearance  from  coins  of  the  same 
denomination  of  later  date,  was  held  to  be 
sufficient. 

Miscellaneous  eases. 

In  St.  Louis  &  S.  E.  R.  Co.  ▼.  Myrtle,  61 
Ind.  666,  and  Gardner  y.  St.  Louis  &  S.  F. 
R.  Co.  117  Mo.  App.  138,  93  S.  W.  917, 
where  the  rules  of  tne  carrier  require  tick- 
ets for  passage  on  their  freight  trains,  it 
was  held  that  the  tender  of  the  fare  in 
cash  was  sufficient  where  an  opportunity  to 
purchase  a  ticket  was  not  afforded. 

In  Louisville  R.  Co.  v.  Hutti,  —  Ky.  — , 
133  S.  W.  200,  it  was  held  that  the  tender 
of  fare  only  on  condition  of  a  simultaneous 
delivery  of  a  transfer  was  insufficient. 

In  Rahilly  y.  St.  Paul  &  D.  R.  Co.  66 
Minn.  153,  68  N.  W.  863,  it  was  held  that 
where  the  conductor  took  up  an  invalid 
mileage  book  and  demanded  a  cash  fare,  an 
offer  to  pay  if  the  conductor  would  retom 
the  book  was  not  a  sufficient  tender. 
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come  before  the  attempted  ejectment.  In 
Hoffbauer  v.  Davenport  &  N.  W.  R.  Co. 
62  Iowa,  342,  35  Am.  Rep.  278,  3  N.  W. 
121,  it  iB  said:  "The  rule  that  a  passenger 
may  test  the  regulations  of  the  company 
and  the  firmness  of  the  conductor  by  refus- 
ing to  pay  full  fare,,  and  still  save  himself 
from  expulsion  by  tendering  full  fare  after 
expulsion  had  commenced,  is  not  only  un- 
called for  for  the  just  protection  of  the 
recuB&nt  passenger,  but  would  tend  to  en- 
courage a  practice  which,  if  indulged  in, 
would  interfere  with  the  convenience  of 
the  company  and  the  dispatch  and  quiet 
to  which  other  passengers  are  entitled."  A 
like  rule  is  announced  in  O'Brien  v.  New 
York  C.  &  H.  R.  R.  Co.  80  N.  Y.  236,  and 
Pease  v.  Delaware,  L.  k  W.  R.  Co.  101 
N.  Y.  367,  54  Am.  Rep.  099,  6  N.  E.  37,  2 
Hutchinson  on  Carriers,  3d  cd.  §  1085,  thus 
cites  the  rule,  and  gives  many  authorities 
in  support:  "The  prevailing  rule,  and  the 
one  supported  by  the  better  reasons  is  that, 
even  though  he  may  once  have  refused  to 
pay  his  fare  or  show  his  ticket,  he  may, 
at  any  time  before  the  process  of  ejection 
is  begun,  comply  with  the  demand  and  con- 
tinue his  journey  on  that  train;  but  that 
where  he  so  refuses,  and  persists  in  his 
refusal  after  being  accorded  reasonable 
time  and  opportunity  to  comply,  until  the 
conductor  has  the  right,  and  it  is  his  duty, 
to  eject  him,  and  the  conductor  has  begun 
the  process  of  ejection,  either  by  stopping 
the  train  or  applying  force  to  the  passenger 
when  necessary,  the  passenger  thereupon 
forfeits  his  rights  as  a  passenger,  and  his 
ejection  may  be  completed  even  though 
he  may  thereafter  tender  the  performance 
demanded."  No  error  was  committed  by 
the  court  below  in  its  instructions  upon 
these  rules  of  law  of  which  we  have  been 
speaking,  but,  inasmuch  as  they  are  in- 
volved in  determining  the  respective  rights 
of  the  parties,  and  we  have  decided  to  grant 
a  new  trial  for  errors  committed,  we  have 
thought  it  best  to  consider  them  in  order 
to  simplify  and  determine  the  rules  which 
should  govern  the  court  in  the  new  trial. 

Respondent  was  permitted  to  interrogate 
witnesses  as  to  expressions  of  sympathy  on 
the  part  of  the  passengers,  and  that  he 
appealed  to  them  to  determine  his  action, 
and  that  they  insisted  on  his  remaining. 
This  was  clearly  error.  Questions  of  this 
character,  irrespective  of  the  answers,  should 
not  have  been  allowed,  as  they  called  for 
expressions  of  opinions  on  the  part  of  the 
passengers,  which  were  not  competent,  and 
could  not  be  testified  to  by  those  expressing 
such  sentiments  or  by  those  who  heard 
them. 

Respondent  was  also  permitted  to  im- 
peach the  motorman  of  the  first  car  in  re- 
«1  L.RJL(N.S.) 


gard  to  his  testimony  as  to  his  age.  ThiB 
was  error.  The  age  of  the  first  motonnaa 
was  an  immaterial  matter,  and  there  was 
no  necessity  for  any  inquiry  in  regard  to 
it.  It  was  clearly  a  collateral  matter,  and, 
if  respondent  was  permitted  to  cross-ex- 
amine the  witness  as  to  his  age,  he  was 
bound  by  his  answer  and  could  not  sub- 
sequently impeach  him.  It  is  too  well 
established  to  require  citation  that  a  wit- 
ness may  not  be  impeached  in  a  collateral 
matter. 

Respondent  was  permitted  to  give  his 
opinion  of  the  monetary  extent  of  his  dam- 
ages. This  was  also  error.  It  was  for 
respondent  to  give  to  the  jury  the  char- 
acter of  his  damage,  but  it  was  for  the 
jury  to  determine  its  extent  and  fix  the 
compensatory  amount  of  his  loss. 

Respondent  was  also  permitted  to  givs 
to  the  jury  an  itemized  statement  of  the 
expenses  of  himself  and  wife  while  traveling 
over  the  country  for  over  a  year,  including 
railway  fares,  meals,  sleeping  car  berths, 
and  board  bills,  from  Seattle  to  Los  Angeles, 
Columbus,  Ohio,  and  other  places,  amount- 
ing to  the  sum  of  $964.  This  was  error,  as 
the  itemized  bill  manifestly  included  items 
that  could  not  be  properly  characterized  as 
damages  naturally  and  proximately  flowing 
from  the  injuries  complained  of.  If,  upon 
the  advice  of  his  physician,  respondent  went 
to  Los  Angeles  to  subject  himself  to  con- 
ditions which  were  necessary  and  proper 
elements  in  his  recovery,  the  *  necessary 
transportation,  and  other  expenditures  of 
the  trip  incurred  for  items  which  would 
not  have  been  included  in  his  necessary  ex- 
penditure had  he  remained  at  home,  would 
be  proper  elements  of  damage.  Tlie  like 
expense  of  his  wife,  if  respondent's  con- 
dition was  such  that  he  could  not  make  the 
trip  alone,  would  also  be  an  item  of  dam- 
age. Such,  also,  would  be  the  amounts 
necessarily  paid  for  medicine  and  medical 
attendance.  To  such  extent  only  were  the 
items  included  in  the  expense  statement 
admissible. 

Tlie  court  charged  the  jury  that  the  re- 
spondent was  entitled  to  recover  for  "loss 
of  profits,  commissions,  and  pecuniary  re- 
wards, by  reason  of  said  injuries."  This 
was  -error,  as  under  the  evidence  such  profits 
and  commissions  were  'highly  speculative  in 
their  nature.  There  may  be  cases  where 
there  can  be  a  recovery  for  loss  of  profits, 
where,  by  reason  of  some  definite  contract, 
such  profits  can  be  definitely  ascertained, 
but  where,  as  in  this  case,  they  are  baaed 
upon  an  estimate  of  what  could  have  been 
earned  had  respondent  been  in  good  health 
and  earning  power,  they  become  speculative 
and  remote,  and  are  nonrecoverable.  Ths 
proper  element  of  damages  in  cases  of  this 
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character  is  loss  of  earning  power,  if  any. 
If,  by  reason  of  his  injuries,  respondent's 
earning  capacity  was  diminished,  the  extent 
of  each  diminution  was  a  proper  element 
of  recovery,  and  could  be  arrived  at  by  de- 
termining what  he  was  capable  of  earn- 
ing before  and  after  his  injury.  But  es- 
timates of  profits  and  commissions  in  his 
business,  which  was  that  of  assisting  in 
getting  out  special  editions  of  newspapers 
in  all  sections  of  the  country,  respondent's 
commissions  depending  upon  the  financial 
success  of  the  venture,  were  altogether  too 
speculative  and  remote. 

Other  errors  are  assigned  in  the  instruc- 
tions of  the  court,  but  what  has  hereto- 
fore been  said  is  deterhiinative  of  them,  and 
there  is  no  necessity  for  special  reference 
to  them. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Radkln,  Ch.  J.,  and  Fnllerton,  Chad- 
wick,  and  Gose,  JJ.,  concur. 

Petition  for  rehearing  denied  December 
21,  1910. 


MASSACHUSETTS    SUPREAfE    JUDI- 
CIAL COURT. 

COMMONWEALTH   OF   MASSACHU- 

SETTS 
v. 

WALTER  ALTHAUSE. 

(207  Mass.  32,  03  N.  E.  202.) 

Pledge  <—  collateral  security  —  right  to 
sell. 

1.  A  provision  in  a  note  secured  by  a 
pledge  of  collateral,  giving  the  holder  the 
right  to  make  such  use  of  the  collateral  as 
he  may  desire,  subject  only  to  the  obligation 
to  deliver  to  the  pledgeor  collateral  of  the 
same  amount  and  kind  as  that  pledged, 
does    not   give   him    the    right   to    sell    it. 


so  as  to  end  all  right  of  the  pledgeor  in  it, 
prior  to  default  in  payments  on  the  note. 

Appeal  — >  requested  error  —  right  to 
question. 

2.  One  cannot  complain  of  a  ruling  by  the 
trial  court  made  at  his  request. 

Indictment  — >  larceny  — >  bill  of  particu- 
lars — >  proof. 

3.  The  mere  fact  that  the  bill  of  particu- 
lars to  a  charge  of  larceny  in  selling  col- 
lateral securities  without  authority  states 
facts  showing  that  accused,  at  the  time  of 
taking  the  pledge,  expressed  an  intention 
of  repledging  it  as  collateral,  whereas  he 
intended  to  sell  it,  does  not  require  proof  of 
larceny  by  obtaining  property  by  false  pre- 
tenses. 

Larceny  — >  false  pretenses  —  property 
obtained  by  fraud. 

4.  That  one  wrongfully  sells  collateral  se- 
curity of  which  he  has  obtained  possession 
by  false  pretenses  does  not  render  him  guil- 
ty of  larceny  by  obtaining  property  by 
false  pretenses. 

Same  —  fraud  In  obtaining  —  material- 
ity. 

5.  Fraud  in  securing  possession  of  chat- 
tels is  not  material  to  a  conviction,  under 
a  statute  making  one  guilty  of  larceny  who 
unlawfully,  and  with  intent  to  steal  or  em- 
bezzle, converts  the  chattels  of  another, 
whether  they  are  or  are  not  in  his  posses- 
sion at  the  time  of  such  conversion. 

Appeal  — >  unchallenged  error. 

6.  One  cannot  complain  for  the  first  time 
on  appeal  of  an  eroneous  definition  of  the 
crime  for  which  he  is  on  trial. 

False    pretenses   —   false     promise   — 
criminal  liability. 

7.  The  mere  fact  that  one,  in  order  to 
secure  property  from  another  which  he 
could  not  otherwise  have  secured,  makes  a 
promise  to  do  something  in  the  future, 
which  at  the  time  he  deliberately  intendfl 
not  to  do,  does  not  render  him  guilty  of  ob- 
taining property  by  false  pretenses. 

Larceny  — >  conversion  of  collateral. 

8.  One  is  guilty  of  larceny  who,  by  means 
of  a  loan  of  money,  secures  possession  of 
negotiable  securities  placed  with  him  as 
collateral  to  the  loan,  with  the  intention  of 


Note,  —  Wrongful  sale  of  pledged  prop* 
erty  or  collateral  as  larceny. 

As  a  general  rule  at  common  law  there 
taji  be  no  larceny  by  a  possessor,  as  lar- 
ceny requires  a  wrongful  taking;  and  it 
would  accordingly  seem  that  the  wrongful 
sale  and  conversion  by  a  bona  fide  holder 
of  pledged  property  or  collateral  in  his  pos- 
session, and  held  by  him  in  due  course, 
cannot  constitute  larceny.  But  under  stat- 
utes like  that  involved  in  Com.  v.  Alt- 
HAUSE,  maldng  possession  immaterial  in  a 
prosecution  for  larceny,  it  would  seem  that 
a  wrongful  sale  of  pledged  property  or  col- 
lateral,' with  felonious  intent,  would  con- 
stitute larceny,  though  the  possession  there- 
of  was  rightfully  obtained. 

On  the  other  hand,  where  a  bailee  has  ob- 
81   L.R.A.(N.S.) 


tained  possession  of  the  property  of  another, 
which  is  the  subject  of  tne  bailment,  by  any 
fraud,  false  pretense,  or  trick,  with  the 
fraudulent  intent  to  steal  it,  he  commits 
larceny  at  common  law,  by  converting  it  to 
his  own  use.  And  while  no  other  case  has 
been  found  involving  the  question  as  to 
whether  a  wrongful  sale  of  pledged  proper- 
ty or  collateral  constitutes  larceny,  the  de- 
cision in  Com.  v.  Althause,  that,  if  one 
Ipans  money  for  the  purpose  of  obtaining 
possession  of  negotiable  paper  as  collateral, 
with  the  intention  at  the  time  of  felonious- 
ly converting  it  to  his  own  use,  and  then 
wrongfully  sells  such  collateral,  he  is  guilty 
of  larceny,  seems  to  be  in  accord  with 
these  well  settled  principles  of  law,  and 
the  numerous  cases  involving  larceny  by 
other  bailees,  generally.  A.  C.  W. 
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feloniously  eonverting  them  to  his  own  xiae, 
and  then  so  feloniously  converts  them. 

Ehrldence  —  larceny  —  representations 
of  intent. 

9.  The  representations  of  one  as  to  his  in- 
tention witn  respect  to  the  future  use  of 
securities  which  he  obtains  as  collateral, 
and  which  he  subsequently  converts  to  his 
own  use  in  selling  them  to  a  stranger,  are 
material  on  the  question  whether  or  not  he 
obtained  possession  of  them  for  the  purpose 
of  feloniously  converting  them  to  his  own 
use,  so  as  to  render  him  guilty  of  larceny. 

(November  22,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  indictment 
charging  him  with  larceny  of  a  negotiable 
receipt  for  corporate  bonds.     Sustained. 

The  bill  of  particulars  filed  in  support  of 
the  indictment  was  as  follows: 

"On  or  about  the  3d  day  of  February, 
1909,  the  defendant  told  one  Charles  A. 
Powers  that  he  would  loan  the  said  Powers 
the  sum  of  five  hundred  dollars  ($500)  for 
three  (3)  months,  at  six  (6)«per  cent  in- 
terest, and  take  from  the  said  Powers,  as 
collateral  security  for  the  payment  of  such 
loan,  a  negotiable  receipt  of  one  C.  H. 
Venner  for  two  (2)  six  (6)  per  cent  bonds 
•of  the  Urbana  Waterworks  Company;  and 
the  defendant  falsely  and  fraudulently 
represented  to  the  said  Powers  that  the  de- 
fendant intended  either  to  keep  the  said 
certificate  in  his  possession,  or  to  place  the 
same  as  collateral  security  with  some  bank 
or  banking  company  for  a  loan  to  be  made 
by  such  bank  or  banking  company  to  the 
defendant,  or  to  the  firm  or  person  by  whom 
the  defendant  was  employed.  Thereupon, 
upon  the  same  date,  the  said  Althause 
loaned  to  the  said  Powers  the  sum  of  five 
hundred  dollars  ($500), and  received  a  note 
for  the  said  amount,  dated  February  3, 1909. 
for  three  (3)  months,  at  the  rate  of  six 
(6)  per  cent  per  annum,  signed  by  Charles 
A.  Powers,  and  the  defendant  also  received 
as  collateral  security  for  the  payment  of 
the  liability  evidenced  by  said  note  the  said 
receipt  of  said  C.  H.  Venner.  On  or  about 
the  3d  or  4th  day  of  February,  1909,  the 
said  Althause  sold  and  delivered  the  said 
receipt  through  the  office  of  Wesley  A.  Gove 
&  (Ik>mpany,  and  has  never  since  held  any 
control  over  the  said  receipt,  or  retained 
any  title  or  interest  in  the  said  receipt,  but 
parted  with  title  thereto  absolutely.  There- 
after, and  after  the  maturity  of  the  said 
note,  the  said  Powers  made  repeated  de- 
mands upon  the  said  Althause  for  the  re- 
turn of  the  said  receipt,  or  of  a  receipt  simi- 
lar in  kind  and  amount  to  the  said  re- 
ceipt, and  has  made  tender  of  the  amount 
of  the  note  due  from  the  said  Powers  to  the 
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.said  Althause,  with  interest  at  six  ($) 
per  cent  from  the  date  of  the  making  of  the 
said  note;  but  the  said  Althause  has  de- 
clined and  refused  to  deliver  to  the  said 
Powers  the  said  receipt,  or  any  receipt  of 
the  same  amount  and  kind  as  the  said  re- 
ceipt. 

"The  said  defendant  never  intended  to  re- 
tain possession  of  the  said  receipt,  or  te 
place  the  said  receipt  in  any  loan  to  be 
made  to  him  by  a  bank  or  banking  company, 
but  at  the  time  of  making  the  aforesaid 
representation  to  the  said  Powers,  and  at 
the  time  of  receiving  the  said  receipt  from 
the  said  Powers,  and  at  the  time  of  the  de- 
fendant's selling  the  same,  he  intended  to 
dispose  of  the  same,  and  to  devest  himself 
of  all  title  to  the  said  receipt,  and  any  lien 
thereon  that  the  said  defendant  might 
have." 

Messrs.  Clarence  W.  Rowley  and  liowls 
Bfarks,  for  defendant: 

Any  representation  or  assurance  in  rela- 
tion to  a  future  transaction  may  be  a 
promise  or  covenant  or  warranty,  but  can- 
not amount  to  a  statutory  false  pretense. 

Com.  V.  Drew,  19  Pick.  179;  Com.  ▼. 
Stevenson,  127  Mass.  446;  Com.  v.  Har- 
kins,  128  Mass.  79;  Com.  v.  Drew,  153 
Mass.  588,  27  N.  E.  693;  Com.  v.  O'Brien, 
172  Mass.  248,  52  N.  E.  77;  Com.,  t.  Hear- 
sey,  1  Mass.  138;  Com.  v.  Morse,  2  Mass. 
138;  Ranney  v.  People,  22  N.  Y.  413;  Peo- 
ple V.  Blanchard,  90  N.  Y.  314;  Com.  r. 
Warren,  94  Ky.  615,  23  S.  W.  193;  State  ▼. 
De  Lay,  93  Mo.  98,  5  S.  W.  607;  Com.  ▼. 
Moore,  99  Pa.  574,  4  Am.  Crim.  Rep.  230; 
12  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  810, 
811,  Wharton,  Crim.  Law,  §  1173;  2  Rus- 
sell, Crimea,  7th  Eng.  ed.  1551;  Stephen's 
Dig.  Crim.  Law,  5th  ed.  298;  Clark  ft  M. 
Crimes,  2d  ed,  p.  530. 

Mr.  Arthur  H.  Weed  for  the  Common- 
wealth. 

liorln^,  J.,  delivered  the  opinion  of  the 
court: 

The  prisoner  contended  that  under  the 
note  held  by  him,  signed  by  Powers,  he 
had  the  right  to  sell  the  property  held  un- 
der it  as  collateral  security  at  any  time, 
if  he  thought  it  wise  to  do  so.  But  the  pre- 
siding judge  instructed  the  jury  that  the 
note  did  not  authorize  the  holder  to  sell  the 
collateral,  until  the  maker  of  the  note 
in  default  under  some  one  of  the  promii 
or  conditions  stated  therein.  The  difference 
between  the  two  views  lies  at  the  founda- 
tion of  this  ease,  and  we  take  it  up  in  the 
first  instance. 

The  provision  to  be  oonstroed  is  in  these 
words:  "The  right  to  make  sueh  use  of  the 
collateral  security  named  herein  .  .  • 
as  they  may  desire,  subject  only  to  their  o^ 
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ligation  to  deliver  to  the  said  borrower  or 
order  collateral  of  the  same  amount  and 
kind  as  that  mentioned  above." 

Were  it  not  for  the  decision  in  Ogden  t. 
Lathrop,  66  N.  Y.  158,  we  should  have  had 
no  hesitation  as  to  the  true  construction  of 
this  provision.  It  is  doubtless  competent 
for  A  pledgeor  and  pledgee  to  agree  that 
securities  pledged  for  payment  of  a  note 
(in  which  the  pledgeor  has  the  general  prop- 
erty and  the  pledgee  a  special  property  or 
lien  for  payment  of  the  debt  due  to  him 
from  the  pledgeor)  may  be  sold  by  the 
pledgee  and  the  proceeds  used  by  him  (the 
pledgee) »  as  if  he  alone  had  been  the  owner 
of  the  securities,  leaving  to  the  pledgeor 
(in  whom  was  the  general  property  in  those 
securities)  nothing  but  the  unsecured  per- 
sonal obligation  of  the  pledgee  to  account 
to  him  for  the  value  of  the  securities  at  the 
date  of  the  payment  of  the  note.  Such  an 
agreement,  if  made,  is  not  an  incident  to  a 
pledge  of  securities.  It  is  an  agreement 
authorising  the  pled^ree  to  end  the  pledge 
and  all  ths  rights  of  the  pledgeor  in  the 
securities  pledged. 

It  follows  that  if  it  is  found  in  a  writing 
by  which  securities  are  pledged,  it  must,  to 
have  that  effect,  be  couched  in  terms  which 
do  not  admit  of  doubt  as  was  the  case  in  the 
note  in  question  in  Wilson  r.  Hawley,  168 
Mass.  260,  33  N.  £.  622.  For  if  the  provi- 
sion is  found  in  a  writing  pledging  the 
securities,  it  should  be  construed,  if  that 
be  possible,  to  be  an  agreement  declaring 
the  terms  of  the  pledge,  and  not  an  agree- 
ment authorizing  the  pledgee  to  end  the 
pledge  and  all  interest  of  the  pledgeor  in 
the  securities  pledged. 

It  is  plain  therefore  that  the  "use"  au- 
thorized in  this  note  should  be  construed 
to  be  a  ''use"  as  collateral  security,  unless 
the  provision  so  construed  would  be  mean- 
ingless.   But  that  is  far  from  the  fact.     It 
is  a  matter  of  common  knowledge  that,  in 
lending  money,  banks  and  bankers  require 
the  pledge  en  hloo  of  the  securities  put  up 
as  collateral.    That  means  that,  if  a  lender 
of  money  on  security  wishes  to  be  able  to 
put  himself  in  funds    (in  connection  with 
the    advances    made    by    him)    through    a 
rehypothecation  of  the  securities  pledged  to 
him,   he  must  have  authority  to   separate 
the  securities  received  by  him  from  the  debts 
due  to  him  for  which  they  were  respective- 
ly pledged.    That  is  a  right  which  he  does 
not  have  in  the  absence  of  an  agreement  au- 
thorizing that  to  be  done.     Not  only  that, 
but  such  a  use  of  securities  pledged  to  him 
as  collateral  is,  in  the  absence  of  an  agree- 
ment   authorizing    it,    a    criminal    offense. 
ReT.  Laws,  chap.  208,  §  71. 

Where  A  borrows  of  B,  and  pledges  to 
B  seeurities  for  the  repayment  of  the  loan 
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so  made,  and  as  part  of  the  agreement  an* 
thorizes  B  to  pledge  those  securities  e» 
bloo  with  other  securities  owned  by  him 
(B)  for  money  borrowed  by  him^  a  UM  of 
those  securities  is  authorized  which  is  in- 
cidental to  the  pledge  of  them,  and  not 
directly  destructive  of  it.  We  say  not  di- 
rectly destructive  of  the  pledge^  because  it 
is  evident  that  all  the  securities  pledged 
en  hloc  might  be  sold  to  pay  the  new  debt, 
and  in  that  way  the  right  of  redemption 
which  the  original  pledgeor  had  might  be 
extinguished. 

The  provision  that  the  "right  to  make 
such  use  of  the  collateral  security  .  .  . 
as  they  may  desire"  is  to  be  "subject  only 
to  their  obligation  to  deliver  to  the  said 
borrower  or  order  collateral  of  the  same 
amount  and  kind"  does  not  lead  to  a  dif- 
ferent conclusion.  The  obligation  to  keep 
suflicient  securities  of  the  same  amount 
and  kind  on  hand,  in  place  of  the  identical 
securities  delivered,  is  one  of  not  uncommon 
occurrence  in  the  methods  of  carrying  on 
business  which  now  obtain.  Its  most  com- 
mon occurrence  is  in  case  stocks  are  carried 
on  margin,  in  jurisdictions  where  the  stock 
bought  and  carried  on  margin  belongs  to 
the  customer.  See  Richardson  v.  Shaw,  209 
U.  S.  366,  62  L.  ed.  836,  28  Sup.  Gt.  Rep. 
612,  where  the  eases  are  collected. 

Ample  reason  therefore  for  the  provision 
here  in  question  is  found  in  authorizing  the 
pledgee  of  the  pledged  securities  to  re- 
pledge  them  en  hloc  (as  was  done  in  Wil- 
son ▼.  Hawley,  supra),  and  such  a  "use" 
is  a  "use"  incidental  to  a  pledge,  and  not 
destructive  of  it.  For  these  reasons  we 
should  not  have  hesitated  to  limit  the  word 
"use"  in  this  agreement  to  "use"  as  col- 
lateral security,  were  it  not  for  the  case  of 
Ogden  T.  Lathrop,  supra.  It  was  assumed 
in  the  opinion  in  that  case,  and  assumed 
without  argument  so  far  as  that  opinion 
goes,  that  no  force  could  be  given  to  the 
clause  there  in  question  unless  a  sale  was 
authorized.  The  clause  there  in  question 
gave  the  pledgee  "authority  to  use,  trans- 
fer, or  hypothecate"  the  securities  pledged 
to  him.  However  it  may  be  with  those 
words,  we  cannot  believe  that  when  a 
pledgeor  gives  to  the  pledgee  authority  to 
"use"  securities  pledged  to  him,  he  intends 
to  authorize  the  pledgee  to  end  his  (the 
pledgeor's)  property  in  the  securities 
pledged,  at  his  (the  pledgee's)  will,  sub- 
stituting therefor  his  (the  pledgee's)  un- 
secured obligation  to  account  for  whatever 
may  be  the  value  of  the  securities  upon 
payment  of  the  note  by  the  pledgeor.  For 
these  reasons  we  are  of  opinion  that  the  de- 
cision in  Ogden  v.  Lathrop,  supra,  should 
not  be  extended  to  the  clause  in  the  note 
here  in  question. 
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The  case  of  First  Nat.  Bank  v.  Caperton,  i 
74  Miss.  857,  60  Am.  St.  Rep.  640,  22  So. 
60,  is  not  an  authority  for  the  construction 
of  the  note  put  forward  by  the  prisoner  in 
the  case  at  bar.  Where  a  right  to  use  is 
given  to  a  mortgagor,  and  the  mortgage  is 
a  mortgage  of  the  product  of  a  factory  or 
the  contents  of  a  store,  it  would  be  hard 
not  to  construe  a  right  given  to  the  mort- 
gagor to  use  the  mortgaged  property  to  be 
a  ri^lit  to  sell  it.  But  where  the  right  to 
use  is  given  not  to  a  mortgagor,  but  to  a 
pledgee,  and  the  property  to  be  used  by  the 
pledgee  consists  of  securities  pledged  as  col- 
lateral for  a  debt  due  from  the  pledgeor, 
it  is  not  possible  (in  our  opinion)  to  con- 
strue a  riglit  to  use  to  be  a  right  to  sell. 
The  other  case  relied  on,  Estes  v.  First  Nat. 
Bank,  15  Colo.  App.  526,  63  Pac.  788,  is 
a  similar  decision  by  an  inferior  court  of 
Colorado. 

We  are  of  opinion  therefore  that  the 
judge  was  riglit  in  the  construction  which 
he  put  upon  the  note  here  in  question. 

There  is  another  matter  lying  at  the 
foundation  of  the  case.  In  that  matter  we 
are  of  opinion  that  the  judge  was  wrong. 
The  error,  however,  is  an  error  of  which 
the  prisoner  cannot  complain,  for  he  asked 
the  judge  to  adopt  the  view  which  he 
adopted.  We  discuss  it,  however,  to  arrive 
at  a  correct  understanding  of  the  case,  and 
because,  as  we  decide  later  on,  the  case 
must  go  back  for  a  new  trial.  The  matter 
we  now  refer  to  is  the  view  taken  by  the 
judge  of  the  bill  of  particulars.  The  judge 
ruled  that  the  government  had  set  forth  in 
its  bill  of  particulars  the  crime  of  larceny 
by  obtaining  property  by  false  pretenses, 
and  that  having  done  so,  it  must  prove 
that  kind  of  larceny.  But  in  our  opinion 
the  bill  of  particulars  is  a  colorless  narra- 
tion of  facts.  By  that  we  mean  that  the 
facts  set  forth  in  the  bill  of  particulars 
as  the  facts  relied  upon  by  the  government 
are  set  forth  without  any  color  being  added 
to  them  by  way  of  a  conclusion  of  law. 
Under  this  bill  of  particulars  the  govern- 
ment was  at  liberty  to  make  out  larceny 
in  any  way  in  which  the  facts  stated  show 
that  a  larceny  was  committed,  whether  it 
be  a  common  larceny,  embezzlement,  ob- 
taining property  by  false  pretenses,  or  lar- 
ceny as  defined  by  Rev.  Laws,  chap.  208, 
§  26.  As  to  the  last,  see  Com.  v.  King,  202 
Mass.  379,  88  N.  E.  454. 

There  is  a  further  point  on  which  in  our 
opinion  there  was  a  mistrial,  but  of  which 
again  the  prisoner  cannot  complain.  In 
this  instance  he  cannot  complain  of  the  er- 
ror because  he  did  not  complain  of  it  at  the 
trial.  The  crime  of  larceny  by  obtaining 
property  by  a  false  pretense  consists  in  ob- 
taining title  to  property  by  a  false  pre- 
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tense.  Com.  y.  Barry,  124  Mass.  325.  In 
the  case  at  bar  the  title  to  the  receipt  for 
the  two  bonds  which  Powers  parted  with 
when  he  signed  the  note  here  in  question 
never  passed  to  the  prisoner.  Not  only 
that,  but  the  note  did  not  give  the  priaoner 
any  power  of  selling  the  receipt  for  tlia 
bonds,  and  so  of  passing  the  title  to  an- 
other. That  is  just  what  the  judge  told 
the  jury  that  the  note  did  not  do.  In  the 
case  at  bar  a  special  property  in  the  re- 
ceipt for  the  two  bonds  passed  to  Uie 
prisoner  as  pledgee  of  them,  to  secure  pay- 
ment of  the  note  signed  by  Powers.  And  it 
could  have  been  found  that  this  special 
property  was  procured  by  a  false  pretense. 
But  that  was  immaterial.  Powers  did  not 
lose  his  ^neral  property  in  and  title  to  the 
receipt  for  the  bonds  by  the  prisoner's  ex- 
ercising his  rights  as  pledgee.  The  bonds 
were  not  sold  by  the  prisoner  under  his 
right  of  property  in  them  as  pledgee,  nor 
were  they  sold  under  the  special  rights 
given  by  the  note  to  the  holder  of  it  (con- 
struing the  note  as  it  was  in  our  opinion 
rightly  construed  by  the  presiding  judge). 
To  make  out  a  case  of  obtaining  property 
by  a  false  pretense,  the  title  must  be  ob- 
tained by  a  false  pretense  or  a  contract 
must  be  procured  by  a  false  pretense,  under 
which  the  other  party  passes  the  title  to  an- 
other. In  the  case  at  bar  the  receipt  for  the 
bond  was  sold  by  the  prisoner  wrongfully, 
without  regard  to  his  right  as  pledgee. 

If  the  bill  of  particulars  had  confined  the 
government  to  proving  a  larceny  through 
obtaining  property  by  a  false  pretense,  the 
prisoner  would  have  been  entitled  to  a  ver- 
dict of  not  guilty  as  matter  of  law,  under 
the  construction  of  the  note  adopted  by  the 
judge.  Tlie  only  effect  which  the  false  pre- 
tense had  (if  there  was  a  false  pretense 
in  the  case  at  bar)  was  upon  the  posses- 
sion of  the  receipt,  which  passed  to  the 
prisoner  by  the  making  of  the  note.  At 
common  law  that  would  have  been  material, 
because  obtaining  possession  by  fraud  is  a 
taking,  within  the  meaning  of  that  word  in 
the  definition  of  larceny  at  common  law. 
Com.  v.  Barry,  124  Mass.  325;  Com.  r. 
Rubin,  105  Mass.  453,  43  N.  £.  200;  Com. 
V.  Flynn,  167  Mass.  460,  57  Am.  St.  Rep. 
472,  45  N.  E.  924 ;  Com.  y.  King,  202  Mass. 
370,  88  N.  E.  454.  But  that  is  no  longer 
material  under  Rev.  Laws,  chap.  208,  f  26. 
Under  that  act  larceny  is  made  out  when- 
ever a  person  "unlawfully,  and  with  intent 
to  steal  or  embezzle,  converts  .  .  .  the 
money  or  personal  chattel  of  another,  wheth- 
er such  money  or  personal  chattel  is  or  is 
not  in  his  possession  at  the  time  of  such 
conversion." 

But  there  is  one  error  made  by  the  judge 
which  is  open  to  the  prisoner.  By  his  sixth 
request  the  prisoner  asked  the  judge  to  mis 
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that  "a  statement  by  the  defendant  that  he 
would  or  would  not  nae  the  receipt  in  a 
certain  manner  is  not  a  false  pretense,  with- 
in the  meaning  of  the  word;"  and  by  his 
seyenth  request  that  ''a  representation  as 
an  inducement   to  the  making  of   a  loan, 
that  something  thereafter  was  to  be  or  was 
not  to  be  done,  is  not  a   false  pretense." 
The  testimony  which  gave  rise  to  these  two 
requests  for  rulings  was  given  by  Powers, 
and  was  in  these  words :    "As  soon  as  I  had 
read  the  form  of  the  note  through,  and  Mr. 
Althause  had  finished  writing  in  what  he 
wrote,  I   asked   him   why   he   inserted   the 
clause  giving  them  the  right  to  the  use  of 
the  collateral.    I  cannot  repeat  that  clause. 
On  being  shown  clause,  'shall  have  the  right 
to  make  use  of  such  collateral  named  here- 
in/  witness    said,   'That   was   the   clause.' 
Mr.  Althause  said  that  they  had  applica- 
tions for   loans  greater   by   far  than  they 
had  the  money  personally   to  supply,   and 
that  under  that  note  they  collected  several 
minor  loans  which  they  had  made  to  their 
customers   into   one  group.     He   said   that 
they  had  collected  a  number  of  minor  \uans 
which  they  made   to   their  customers  into 
a  group,  and  they  themselves,  on  this  group 
of  loans,  obtained   a  loan   from  the  bank. 
I  asked  him  what  bank  they  used,  or  which 
bank  they  used,  and  he  said  there  were  sev- 
eral  banks.     He   said,   *We   are   just   now 
getting  a  collection  of  loans  to  go  up  to  a 
bank  in  Haverhill,  and  your  security  will 
be  put  in  that  set  and  go  there.'     I  said, 
*Is  there  any  doubt  in   regard  to  the  se- 
curity  of  the  collateral?     He   said,   *None 
whatever.     We  have  a  special  arrangement 
with  the  banks  with  which  we  do  business, 
whereby    we    can    substitute    collateral,    so 
that  when  a  man  pays  his  obligation  to  us, 
if   he  will  just  give  us  one  or  two  days* 
time,  we  will  get  the  collateral  for  him.'" 
The  explanation,  and  the  only  explanation 
given  by   the  judge,   of   the   difference   be- 
tween a  defendant's  promise  to  do  a  thing 
in  the  future,  and  a  present  intention  of  a 
defendant  as  to  the  doing  of  a  thing  in  the 
future,  was  in  these  words:     "A  representa- 
tion   or   assurance   in   regard   to   a   future 
transaction,  in  the  nature  of  a  promise,  is 
not  a  false  pretense;   that  is  to  say,  if  I 
Bay  to  you,  *Here,  you  do  a  certain  thing, 
and  then  I  promise  you  that  some  time  in 
the  future  I  will  do  something  else,'  it  is 
not  a  false  pretense,  if  I  fail  to  do  that 
thing   in   the   future,   unless   that   promise 
was  made  to  induce  you  to  do  the  particular 
thing,  and  I  deliberately  intended  at  that 
moment  not  to  do  it,  and  made  it  for  the 
purpoee    of    inducing    you    to    do    some- 
thing which  you  had  not  determined  to  do, 
And    which   you   would  not  have  done  but 
for  that  promise."    The  prisoner  "duly  ex- 
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cepted  to  those  portions  of  the  charge  to 
the  jury  which  were  given  relating  to  the 
matters  contained  in  the  .  .  .  sixth 
[and]  seventh    .    .     .     requests." 

As  a  general  proposition  of  law,  apart 
from  statutes  making  it  a  crime  to  obtain 
property  by  a  false  pretense,  it  would  seem 
that  a  man's  present  intention  as  to  a  fu- 
ture act  is  a  fact.  Edgington  v.  Fitzmau- 
rice,  L.  R.  29  Ch.  Div.  469;  Swift  v.  Rounds, 
19  R.  I.  527,  33  L.R.A.  561,  61  Am.  St. 
Rep.  791,  35  Atl.  45.  In  the  first  of  these 
two  cases  (Edgington  v.  Fitzmaurice) 
Bowen,  L.  J.,  said,  at  page  483:  "Tlie 
state  of  a  man's  mind  is  as  much  a  fact  as 
the  state  of  his  digestion."  And  Chapman, 
Ch.  J.,  in  Com.  v.  Walker,  108  Mass.  309, 
312,  said:  "A  man's  intention  is  a  matter 
of  fact  and  may  be  proved  as  such."  There 
are  cases  where  this  proposition  has  been 
applied  in  case  of  indictments  for  obtain- 
ing property  by  a  false  pretense.  For  ex- 
ample, it  was  so  applied  in  State  v.  Nich- 
ols, Houst.  Crim.  Rep.  (Bel.)  114.  In 
that  case  the  prisoner,  to  induce  the  prose- 
cuting witness  to  lend  him  money,  repre- 
sented to  him  that  he  wanted  it  to  lend 
with  some  of  his  own  money  to  a  third  per- 
son. The  jury  were  told  that  if  this  was 
false  it  was  a  false  pretense.  The  doctrine 
of  this  and  similar  decisions  is  that  if,  in 
addition  to  making  a  promise  to  repay 
money  borrowed,  for  example,  the  prisoner 
procured  the  loan  by  a  false  statement  of 
his  present  intention  as  to  the  purpose  for 
which  he  wished  to  secure  the  loan,  it  is 
a  false  representation  of  a  fact,  and  so  a 
false  pretense.  There  is,  however,  a  con- 
flict in  the  authorities  on  this  point.  There 
are  cases  in  which  it  has  been  held  that  in 
such  a  case  as  that  before  the  court  in 
State  V.  Nichols,  ubi  supra,  the  representa- 
tion by  the  prisoner  of  his  present  inten- 
tion as  to  the  purpose  for  which  he  wished 
to  secure  the  loan  is  essentially  a  promise 
by  the  prisoner  that  he  will  use  the  money 
lent  in  the  way  then  stated,  and  is  not  a 
false  pretense.  See  for  example.  People  v. 
Blanchard,  90  N.  Y.  314.  The  cases  on  one 
side  and  on  the  other  are  collected  in  19 
Cyc.  Law  k  Proc.  p.  397,  notes  57,  58. 

But  in  the  case  at  bar  the  presiding 
judge  went  beyond  any  decided  case  in  the 
explanation  which  he  gave  of  the  difference 
between  the  representation  of  a  person's 
present  intention  as  to  a  future  act,  and 
an  assurance  or  promise  that  the  future  act 
shall  be  done.  For  the  purpose  of  illus- 
trating the  essential  difference  between  the 
j  two,  he  put,  as  an  example  of  obtaining 
property  by  a  false  pretense,  a  case  which 
is  not  obtaining  property  by  a  false  pre- 
tense. In  effect  he  told  the  jury  that  if 
A  buys  property  intending  not  to  pay  for 
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it»  he  obtains  that  property  by  a  false  pre- 
tense. In  that  case  A  makes  no  repre- 
sentation at  all.  All  that  he  does  is  to 
make  a  promise,  and  a  promise  is  not  a 
representation  of  a  fact.  It  has  been  bought 
to  make  out  that  in  legal  contemplation  a 
promise  with  an  intention  not  to  perform  is 
a  false  pretense,  because  a  promise  to  do  a 
thing  of  necessity  implies  a  present  inten- 
tion to  do  it,  and  therefore,  whenever  you 
have  a  promise  coupled  with  an  intent  not 
to  perform,  you  have  an  implied  false  rep- 
resentation of  an  intention  to  do  the  act 
which  the  prisoner  promises  to  do,  and  so 
a  false  pretense.  And  this  finds  some  ap- 
parent support  in  Swift  v.  Rounds,  19  R.  I. 
527,  33  L.R.A.  561,  61  Am.  St.  Rep.  791, 
35  Atl.  45.  In  that  case  it  was  held  that 
where  a  defendant  buys  property  intend- 
ing not  to  pay  for  it,  he  is  liable  in  an  ac- 
tion of  deceit,  because  he  impliedly  repre- 
sents that  he  intends  to  pay  for  it  by  the 
act  of  buying.  It  may  be  doubted  whether 
the  making  of  a  promise  implies  of  neces- 
sity in  all  eases  a  present  intention  to  per- 
form that  promise.  Upon  that  question  we 
do  not  find  it  necessary  to  express  an  opin- 
ion. For,  however  that  may  be,  the  fraud 
of  obtaining  property  by  buying  it  intend- 
ing not  to  pay  for  it  is  not,  as  matter  of 
construction  of  the  statute  creating  it,  the 
crime  of  obtaining  property  by  a  false  pre- 
tense. At  common  law  obtaining  property 
by  a  false  representation  of  fact,  that  is, 
by  a  lie,  was  not  a  crime.  Com.  v.  Hearsey^ 
1  Mass.  137;  Com.  v.  Warren,  6  Mass.  72; 
Com.  V.  Call,  21  Pick.  515,  520,  32  Am.  Dec. 
284.  Obtaining  property  by  false  weights 
or  false  measures  was  a  gross  cheat  at  com- 
mon law  and  punishable  criminally  as  such. 
By  Stat.  33  Hen.  VIII.  chap.  1,  cheating 
by  false  tokens  was  also  made  a  crime, 
lliis  was  the  state  of  the  law  when  Stat. 

30  Geo.  II.  chap.  24,  was  enacted.  That  act 
provided  that  ''all  persons  who  knowing- 
ly and  designedly,  by  false  pretense  or  pre- 
tenses, shall  obtain  from  any  person  or 
persons,  money,  goods,  wares,  or  merchan- 
dises, with  intent  to  cheat  or  defraud  any 
person  or  persons  of  the  same,"  shall  be 
punished,  etc.  This  was  enacted  in  this 
commonwealth  (in  practically  the  same 
words)  by  Stat.  1815,  chap.  136.  It  is  evi- 
dent that  the  fraud  (which,  by  enacting 
that  statute,  the  legislature  intended  to 
make  a  crime)  was  obtaining  the  property 
of  another  by  a  false  statement  of  a  fact; 
and  it  is  equally  evident  that  in  enacting 
it  the  legislature  did  not  have  in  mind  the 
fraud  of  buying  goods  not  intending  to  pay 
for  them.  Both  are  frauds,  but  they  are 
not  the  same  fraud*  In  our  opinion  it  was 
the  former  alone  which  the  legislature  had 
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in  mind  in  making  it  a  crime  to  obtain  prop- 
erty by  ft  false  pretense. 

The  decisions  in  this  commonwealth  so 
far  as  they  go  are  not  in  conflict  with  this 
view.  Com.  y.  Drew,  19  Pick.  179,  was  a 
case  where  a  depositor  had  deposited  money 
in  a  bank  under  a  fictitious  name,  and 
finally  presented  to  the  bank  a  check  to  be 
cashed  after  he  had  drawn  out  all  the 
money  deposited  by  him,  and  received  pay- 
ment of  it.  It  was  held  that  he  could  not 
be  convicted  under  the  statute  because  draw- 
ing  and  presenting  the  check  was  not  an 
implied  pretense  that  he  had  funds  in  the 
bank.  This  conclusion  was  reached  on  the 
ground  that  "a  check,  like  an  order  on  an 
individual,  is  a  mere  request  to  pay."  But 
the  court  added  that  4f  a  check  drawn  un- 
der those  circumstances  is  passed  to  a 
stranger,  "it  would  probably  be  holden  to 
be  a  false  pretense."  In  Com.  v.  Eastman » 
1  Cush.  189,  48  Am.  Dec.  596,  three  part- 
ners were  indicted  for  conspiracy  in  de- 
frauding persons  of  their  goods,  of  whon» 
they  made  purchases  while  they  (the  de- 
fendants) were  in  failing  circumstances. 
In  the  opinion  in  that  case  it  waa  said,  at 
page  222  of  1  Cush.  that  if  the  defendant* 
had  bought  "knowing  that  they  had  no 
funds  to  pay  with,"  thus  appropriating  the 
goods  to  their  own  use  in  fraud  of  the  sell- 
ers, a  different  case  would  have  been  pre- 
sented from  that  which  was  presented  to 
the  jury  by  the  charge  of  the  presiding 
judge.  And  this  court  went  on  to  say: 
"Such  a  case  would  show  a  deceptive  con- 
trivance or  false  pretense.  The  known  in- 
ability to  pay  for  the  goods  would  render 
the  act  of  the  party  a  fraudulent  and  un- 
lawful one."  In  determining  what  effect 
should  be  given  to  this  statement,  it  is  to 
be  borne  in  mind  that  the  indictment  then 
before  the  court  was  an  indictment  for 
conspiracy.  Anr  an  indictment  for  con- 
spiracy was  an  indictment  which  there  was 
no  reason  for  resorting  to  if  buying  prop- 
erty with  an  intent  not  to  pay  for  it  ia 
obtaining  property  by  a  false  pretense. 
See,  in  this  connection,  People  v.  Wheeler, 
169  N.  Y.  487,  494,  62  N.  E.  572.  The 
cases  of  Com.  v.  Walker,  108  Mass.  309, 
and  Com.  v.  Drew,  153  Mass.  588,  27  N. 
E.  593,  were  indictments  under  the  special 
statute  originally  enacted  in  1863  (Stat. 
1863,  chap.  248,  §  2),  making  it  a  erime 
to  obtain  goods  with  intent  to  defraud, 
"under  false  color  and  pretense  of  carrying 
on  business,  and  dealing  in  the  ordinary 
course  of  trade." 

The  fraud  of  obtaining  property  of  an- 
other, by  buying  it  with  an  intent  not  to 
pay  for  it,  might  well  be  made  a  crime  by 
the  legislature.  But  it  is  not  the  fraud  of 
obtaining  property  by  a  false  pretenae. 
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We  are  therefore  of  opinion  that  this  ex- 
ception must  be  sustained. 

We  have  held  that  the  fact  in  the  case  at 
bar  (if  it  wss  a  fact)  that  Powers  was  in- 
duced to  borrow  the  money  and  pledge  the 
reeeipt  by  the  prisoner's  misrepresentation 
of  an  intention  on  his  part  to  keep  it  in  a 
baak  as  collateral  for  money  borrowed  by 
him  did  not  make  out  a  ease  of  obtaining 
money  by  false  pretense,  because  Powers 
was  not  thereby  induced  to  part  with  the 
property  in  the  receipt.  We  hare  also  held 
that,  although  that  misrepresentation 
might  bear  on  the  question  of  possession, 
it  is  immaterial  in  that  connection,  be- 
cause possession  is  not  now  material  in 
making  out  larceny,  under  Rev.  Laws,  chap. 
208,  §  26.  But  it  does  not  follow  that  that 
fact  (if  it  is  a  fact  in  the  case  at  bar)  is 
of  no  significance.  It  is  in  our  opinion 
significant  (if  it  is  a  fact),  and  its  true 
significance  lies  in  its  bearing  on  the  pris- 
oner's criminal  intent.  If  the  prisoner  in 
selling  the  negotiable  receipt  the  day  after 
he  received  it  from  Powers  acted  honestly 
under  a  claim  of  right,  he  was  not  guilty  of 
larceny.  But,  on  the  other  hand,  if  he 
lent  the  money  to  Powers  to  secure  posses- 
sion of  the  negotiable  receipt  with  a  view 
of  feloniously  converting  it  to  his  own  use, 
and  then  did  feloniously  convert  it  to  his 
own  use,  he  was  guilty  of  larceny.  Wheth- 
er one  or  the  other  of  these  two  was  the 
fact  was  an  issue  on  whieh  the  prisoner's 
representation  as  to  his  then  present  in- 
tention  of  keeping  the  receipt  in  bank,  so 
that  he  would  be  able  to  return  it  to 
Powers  on  his  paying  his  loan,  was  ma- 
terial. 

The  entry  must  be: 

Exceptions  sustained. 
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Verdict  —  sealed  —  retam  for  direction. 

1.  A  verdict  which  has  been  sealed  and 
delivered  to  the  clerk  during  a  recess  of  the 
court  may  at  the  request  of  the  foreman  be 
returned,  unopened  and  unannounced,  to  the 
Jury  for  correction  in  matter  of  form  only, 
and  when  corrected  received  as  the  verdict 
of  the  jury. 

Jury  ~  permitting  sealing  of  Terdlct 
and  separation. 

2.  The  oonstitotional  guaranty  of  a  jury 
trial  does  not  prevent  tne  court  from  per- 
mitting the  jury  In  cases  of  felony,  not 
capital,  to  sign  and  seal  a  verdict  and  sepa- 
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rate  In  case  an  agreement  is  reached  dur- 
ing a  recess  of  the  court,  to  be  confirmed 
by  a  poll  of  the  jury  when  the  court  again 
convenes. 

(November  11,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Circuit  Court  of  Traverse  County 
made  during  the  trial  of  an  indictment 
charging  him  with  assault  with  intent  to 
kill  which  resulted  in  a  conviction.  Con- 
viction attirmed. 

Statement  by  Ostrander,  J.: 

The  cause  is  here  on  exceptions  before 
sentence.  The  material  facts,  briefly  stated, 
are:  Respondent  was  charged  in  the  .in- 
formation with  having  made  an  assault 
with  intent  to  kill  and  murder.  The  jury 
retired  to  consider  of  their  verdict,  and 
were  brought  into  court  late  in  the  evening 

Note.  ^^  Right  to  permit  separation  of 
jury  i^  oHnUnal  oases,  other  than 
capital,  after  finding  hut  before  ren- 
dition of  verdict. 

The  question  of  separation  of  the  jury 
after  tfnding  but  before  rendition  of  ver- 
dict in  capital  cases  is  covered  in  the  note 
to  Armstrong  v.  State,  24  L.R.A.(N.S.) 
776.  This  note  does  not  cover  the  right 
to  amend,  alter,  or  supplement  a  verdict  aft- 
er separation.  For  a  note  on  the  right 
to  amend  a  sealed  verdict  after  separation 
of  jurors,  see  note  accompanying  the  case 
of  Koch  V.  State,  3  LR.A.  (N.S.)  1086. 

The  authorities  are  not  entirely  agreed  as 
to  the  right  to  permit  a  separation  of  a  jury 
in  criminal  cases,  other  than  capital,  afteir 
they  have  found  a  verdict,  but  before  it  has 
been  returned  in  court. 

In  some  jurisdictions  the  allowance  of  a 
sealed  verdict  and  a  separation  of  the  jury 
before  its  return  Into  court  is  held  to  be 
within  the  discretion  of  the  court.  This 
power,  however,  has  been  denied  in  other 
states.  In  still  other  jurisdictions  such  a 
separation  has  been  allowed  where  the  con- 
sent of  the  parties  is  given. 

The  matter  has  been  expressly  regulated 
by  statute  in  some  states.   * 

Discretion  of  court. 

In  some  jurisdictions,  ae  h'^fore  dfnfAil. 
it  is  held  tiiat  in  criminal  cases  of  this 
kind  the  jury  may  be  allowed  by  the  court 
to  seal  up  their  verdict  and  separate,  and 
oome  in  and  affirm  their  verdict  at  the 
opening  of  court.  Beyerline  v.  State,  147 
Ind.  125,  45  N.  E.  772;  Jarrell  v.  State, 
58  Ind.  293;  Com.  v.  Heden,  162  Mass.  521, 
39  N.  E.  181;  Com.  y.  Slattery,  147  Mass. 
423, 18  N.  E.  399;  Com.  v.  I>urfee,  100  Mass. 
146;  Com.  y.  Costello,  128  Mass.  88;  State 
y.  Engle,  13  Ohio,  490;  Bainbridge  v.  State, 
30  Ohio  St.  264. 

The  court  in  State  v.  Engle,  said:  "If  the 
jury  are  in  court  to  deliver  a  sealed  verdict. 
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and  instructed  that  tf  they  reached  an 
agreement  during  the  night  they  might 
write  and  sign  the  yerdict,  deliver  it  to  the 
officer  having  them  in  charge,  who  should 
deliver  it  to  the  clerk  of  the  court,  and 
might  then  separate,  appearing  in  court 
the  following  morning,  at  which  time  each 
must  assent  to  the  verdict,  meantime  keep- 
ing secret  and  refusing  to  talk  ahout  it. 
Respondent,  who  was  at  large  upon  hail, 
was  present  when  this  instruction  was  giv- 
en, but  his  counsel  were  not  present.  The 
jury  (each  member  thereof)  signed  and 
sealed  a  verdict  in  the  following  form: 
"Traverse  City,  Michigan,  March  10,  1910,  3 
A.  M.  Assault  with  intent  to  do  great 
bodily  harm  less  than  the  crime  of  murder,** 
-—which  was  duly  delivered  to  the  officer  in 


charge  and  by  him  to  the  clerk  of  the  eourty. 
was  not  opened,  nor  were  its  form  or  con- 
tents made  known  to  respondent  or  to  the 
court  until  after  the  second  verdict  had 
been  received  and  entered.  At  the  openin^^ 
of  court  eleven  jurors  appeared,  one  juror 
being  ill.  The  jury  again  separated,  bein^ 
cautioned  as  they  had  been  the  previous 
evening.  The  morning  of  March  11th,  at  the 
opening  of  court,  all  of  the  jurors  bein^ 
present,  the  foreman  of  the  jury  reported 
to  the  judge  that  he  thought  there  was  an 
error  in  the  form  of  the  verdict,  and  at 
his  request  it  was  returned  to  the  jury  un- 
opened and  unannounced,  the  jury  retired 
and  later  returned  into  court  with  a  sealed 
verdict,  signed  by  each  of  them,  containin|^ 
the  additional  words,  "We,  the  undersigned 


it  allows  the  prisoner  the  benefit  of  polling 
them.  If  it  was,  when  sealed,  a  verdict  of 
guilty,  there  is  no  reason  to  suppose  that 
it  would  have  been  otiierwise  had  the  court 
assembled  to  receive  it  immediately  on  their 
agreeing.  We  are  not  authorized  to  sup- 
pose the  case,  put  by  counsel,  that  jurors 
will,  in  violation  of  their  oaths,  agree  to  a 
false  verdict,  in  order  to  obtain  a  release, 
with  the  intention  to  dissent  witen'  polled. 
Such  a  supposition  is  totally  inadmissible  in 
argument,  for  it  presupposes  that  such  ju- 
rors are  not  honest  men,  and  that  they  are 
capable  of  a  most  heinous  offense.  What, 
then,  is  the  danger  of  allowing  them  to 
separate  after  agreeing  to  and  sealing  up 
the  verdict?  It  cannot  prejudice  the  ac- 
cused; for  if  the  scaled  verdict  is  a  verdict 
of  acquittal,  it  cannot  be  c)ianged  after 
the  separation, — if  a  verdict  of  guilty  it 
does  not  prejudice  him,  becnuee,  if  one  of 
the  jurors,  when  polled,  dissents,  they  can- 
not be  sent  back  to  deliberate  further,  hav- 
ing been  separated.  So  that  the  only  chance 
of  injury  is  a  possible  injury  which  may 
result  to  the  prosecution." 

But  in  Sargent  v.  State,  11  Ohio,  472,  in 
considering  the  right  to  recall  a  jury  which 
had  rendered  a  sealed  verdict  the  court  said: 
"In  case  of  persons  charged  with  high  mis- 
demeanors, or  when  excitement  prevails,  or 
when  there  is  any  just  reason  to  suspect 
that  improper  influences  may  be  brought  to 
bear  upon  the  jury,  the  court  are  at  liberty, 
and,  in  the  last-named  instance  it  would  be 
their  duty,  not  to  permit  the  jury  to  sepa- 
rate at  any  time  during  the  trial,  up  to  the 
time  of  rendering  their  verdict,  but  to 
direct  the  sheriff  to  furnish  them  proper 
comforts  and  keep  them  in  close  custody." 

In  Maine  where  the  offense  on  trial  is  not 
punishable  by  life  imprisonment,  the  pre- 
siding judcre  may  authorize  the  jury  to 
seal  up  their  verdict  and  separate  during 
an  adjournn-!ent,  and  have  the  verdict  read 
and  affirmed  at  the  convening  of  the  court. 
State  V.  Webber,  90  Me.  108,  37  Atl.  877; 
State  V.  Fenlason,  78  Me.  495,  7  Atl.  386. 

But  where  the  offense  is  punishable  with 
life  imprisonment,  the  jury  cannot  be  al- 
lowed to  return  a  sealed  verdict  and  sepa- 
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rate.  State  y.  McCormick,  84  Me.  566,  24 
Atl.  938. 

It  has  been  held  in  Pennsylvania  that 
the  jury  may  be  allowed,  by  the  court  with- 
out consent  of  counsel  or  the  presence  of  a 
defendant,  to  return  a  sealed  verdict  and 
separate  before  its  rendition  in  court.  Com. 
V.  Heller,  5  Phila.  123;  Com.  r.  Boyle,  9 
Phi  la.  592. 

And  it  has  been  held  that  no  error  is  com- 
mitted where,  before  the  adjournment  of 
court  at  night,  the  judge  instructed  the 
jury  that  if  they  agreed  upon  a  verdict  be- 
fore the  meeting  of  court  the  next  day  they 
might  seal  their  verdict  aud  then  return  it 
the  next  morning,  and  also  instructed  thenoi 
regarding  their  conduct  during  separation, 
no  objection  being  interposed  by  the  defend- 
ant or  his  counsel,  although  they  and  coun- 
sel for  the  state  were  present.  State  ▼. 
Hodges,  45  Kan.  389,  26  Pac.  676;  State  ▼. 
Emmons,  46  Kan.  397,  26  Pac.  679. 

And  where,  by  direction  of  the  court,  a 
verdict  was  sealed  and  the  jury  separated, 
tlie  fact  that  a  juror,  before  the  verdict 
was  returned  to  court,  went  to  the  place 
where  the  crime  was  alleged  to  have  been 
committed,  and  viewed  the  holes  made  by 
the  bullets  which  defendant  flred,  will  not 
warrant  setting  the  verdict  aside,  where  the 
presiding  judge  found  that  the  defendant 
was  not  prejudiced  thereby.  Com.  r.  Des- 
mond, 141   Mass.  200,  5  N.  E.  856. 

The  right  of  the  court  to  allow  the  jury  in 
criminal  cases  to  return  a  sealed  verdict  and 
separate  is  denied  in  People  v.  Pickert,  26 
Misc..  112,  56  N.  Y.  Supp.  1090,  where  it 
was  held  error  in  a  prosecution  for  publie 
intoxication  for  the  court  to  direct  the  jury 
that  if  they  should  come  to  an  agreement 
they  might  seal  their  verdict  and  bring  it 
into  court  the  next  morning.  The  court 
said :  "It  has  been  the  practice  of  courts  to 
so  carefully  guard  the  verdicts  of  juries  in 
criminal  cases,  that  no  provision  has  been 
made  by  law  permitting  the  rendition  pi  a 
sealed  verdict  in  a  criminal  case.  In 
courts  of  record  it  has  uniformly  been  the 
practice  that  the  jurors  should  remain  te> 
gether  until  they  had  agreed  upon  tlieir 
verdict  or   were  discharged   by  the  court. 
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jurors,  find  the  respondent,  Andrew  Duffek, 
guilty  of."  The  clerk  received  the  sealed 
verdict  last  returned  from  the  foreman  of 
the  jury,  called  the  names  of  the  jurors, 
opened  the  verdict,  and  by  direction  of  the 
court  read  it,  polled  the  jury,  and  recorded 
the  verdict.  Motions  to  set  aside  the  ver- 
dict and  for  a  new  trial  and  to  discharge 
respondent  were  overruled. 

Messrs.  Parm.  C.  Gilbert  and  John  W. 
Patchfn  for  defendant: 

Allowing  the  jury  to  separate  before 
rendition  of  the  attempted  verdict  so  far 
impeached  it  that  it  is  worthless. 

Farley  ▼.  People,  138  111.  07,  27  N.  E. 
927. 

Mr.  F.  H.  Pratt  for  the  People. 


Ostrander,  J.,  delivered  the  opinien  of 
the  court: 

The  exceptions  present  the  questions:  (1) 
Whether  on  the  trial  of  one  charged  with 
having  committed  a  felony  the  jury  may 
be  permitted  to  separate  after  agreeing 
upon,  signing,  sealing,  and  delivering  to 
the  officer  having  them  in  charge,  a  verdict^ 
and  afterwards  return  into  court  and  as- 
sent publicly  to  the  result  so  agreed  to; 
(2)  whether,  in  such  a  case,  the  sealed 
verdict  having  been  delivered  to  the  clerk, 
it  may  be  returned  to  the  jury,  upon  the 
request  of  the  foreman,  by  direction  of 
the  court,  unopened  and  unannounced,  for 
correction,  and,  having  been  corrected  in 
form  only,  it  may  be  received  as  the  ver- 
dict of  the  jury. 


and  that  they  should  not  be  permitted  to 
separate  until  they  had  rendered  their  ver- 
dict in  court,  and  delivered  the  same  to  the 
court  without  separation.  This  seems  to 
be  a  wise  precaution,  which  has  been 
followed  by  the  courts  for  many  yeaYs,  and 
while  there  is  some  authority  outside  of  this 
state  for  the  receiving  of  sealed  verdicts  in 
criminal  cases,  there  seems  to  be  no  au- 
thority for  it  in  this  state,  and  this  course 
so  uniformly  followed  for  many  years 
should  not  be  deviated  from." 

And  it  was  held  error  necessitating  the 
reversal  of  the  judgment  in  Smith  v.  State, 
40  Fla.  203,  23  So.  854,  for  the  judge,  Inte 
at  night  at  his  residence,  and  without  the 
defendant  or  his  counsel  being  present,  to 
authorize  the  jury  to  seal  their  verdict,  de- 
liver it  to  the  sheriff,  and  separate,  al- 
though they  attended  court  the  next  morn- 
ing and  pronounced  such  finding  to  be  their 
verdict. 

But  such  irregularity  will  not  authorize 
a  discharge  of  the  defendant.    Ibid. 

And  the  defendant's  discharge  was  held 
not  authorized  in  Tervin  v.  State,  37  Fla. 
396,  20  So.  651,  where  the  court  late  at  night 
instructed  the  jury  that  if  they  agreed  upon 
a  verdict  they  could  seal  it  and  present  it 
in  court  the  next  morning, — and  during  the 
night  they  informed  the  sheriff  that  they 
had  agreed  upon  a  verdict  and  were  al- 
lowed to  separate, — ^but  the  next  morning 
the  verdict  was  found  to  be  merely  an  agree- 
ment to  disagree,  whereupon  the  court, 
without  the  defendant's  consent,  ordered  the 
jury  discharged  and  imposed  a  fine  upon 
each  of  thenu 

.1 

Allowance  with  consent  of  parties. 

In  some  cases  it  is  held  that  the  court 
may,  with  the  consent  of  counsel,  permit  the 
jury  to  return  a  sealed  verdict  and  sepa- 
rate before  it  is  opened  and  read  in  court. 
Friar  v.  State,  3  How.  (Miss.)  422;  Reins 
▼.  People,  30  III.  256.  Dicta,  Doyle  v.  Unit- 
ed States,  11  Biss.  100,  10  Fed.  269. 

But  in  criminal  cases  in  Louisiana  the 
jury  cannot  be  permitted  to  separate  at  any 
time  during  the  trial,  even  with  the  consent 
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of  the  defendant,  and  the  trial  is  not  closed 
until  the  delivery  and  reading  of  the  verdict 
in  open  court  and  the  discharge  of  the  jury. 
State  V.  Hornsby,  32  La.  Ann.  1268. 

The  consent  of  defendant's  counsel  that  a 
jury  may  hand  their  verdict  to  the  clerk 
implies  a  consent  that  they  may  disperse 
thereafter,  and  if  their  verdict  is  for  man- 
slaughter, not  specifying  the  grade,  the 
court  may  reassemble  them  and  submit  the 
verdict  to  them  in  order  that  they  may 
specify  the  grade  of  manslaughter,  unless 
the  defendant  can  show  that  in  some  way 
his  case  has  been  prejudiced  by  the  dis- 
persion.   Jackson  v.  State,  45  Ga.  198. 

The  consent  in  a  murder  trial,  of  defend- 
ant's counsel  the  night  before  a  verdict  was 
returned,  that  if  they  should  agree  that 
night  they  could  return  a  sealed  verdict, 
cannot  be  construed  to  extend  to  the  next 
day.    Nolan  v.  State,  53  Ga.  137. 

Regulation  by  statute. 

The  question  of  the  rieht  to  allow  a  sepa- 
ration of  a  jury  after  l^ey  have  reached  a 
verdict,  but  before  it  is  returned  in  open 
court,  is  regulated  by  statute  in  some  ju- 
risdictions. 

Thus  in  Oklahoma  the  court  is  given  ex- 
press power  by  statute  to  direct  the  jury 
to  seal  up  their  verdict,  separate,  and  re- 
turn it  into  court.  Kennon  v.  Territory,  6 
Okla.  685,  50  Pac.  172. 

The  Iowa  statute  provides  that,  when  the 
jury  has  agreed  upon  its  verdict,  it  must  be 
conducted  into  court  by  the  officer  having  it 
in  charge,  and  the  names  of  the  jury  called, 
the  verdict  declared,  and  an  opportunity 
given  to  poll  the  jury.  State  v.  Callahan, 
56  Iowa,  364,  7  N.  W.  603. 

It  is  held  in  this  state  that  sealed  ver- 
dicts may  be  permitted,  with  the  consent 
of  the  defendant,  in  cases  of  misdemeanors. 
State  V.  Thompson,  74  Iowa,  119,  37  N.  W. 
104. 

And  where  the  parties  agree  that  the  jury 
may  seal  up  their  verdict  and  return  it  into 
court  next  morning,  there  is  no  error 
shown  because  two  of  the  jury,  after  the 
sealing  of  the  verdict,  separated  from  their 


1003 


MICHIGAN  SUPREMS  COURT. 


Nov., 


There  is  a  further  contention  stated  in 
the  brief,  which  is  that  the  verdict  first 
signed  is  not  sufficient  to  support  a  judg- 
ment. The  argument  for  appellant  is  con- 
fined largely  to  a  statement  of  his  conten- 
tions, and  a  single  authority  (Farley  t. 
People,  138  111.  97,  27  N.  £.  927)  is  cited. 
In  Illinois  the  subject  is  governed  by  stat- 
ute which  permits  the  taking  of  sealed 
verdicts  in  criminal  cases  if  the  respondent 
expressly  consents  to  such  a  course.  The 
questions  have  never  before  been  presented 
in  this  court. 

The  second  question,  upon  the  facts  stat- 
ed, should  be  answered  in  the  affirmative. 


provided  the  first  question  is  also  answered 
affirmatively.  The  writing  first  made  and 
signed  by  the  jury  was  a  sufficient  state- 
ment of  the  result  arrived  at  and  was  the 
identical  result  stated  in  the  verdict  an* 
nounced.  In  this  jurisdiction  verdicts,  in 
criminal  cases,  are  usually  announced  oral- 
ly,— are  not  first  written, — ^and  in  answer 
to  the  usual  question  propounded  by  the 
clerk  of  the  court  it  is  not  unconunon  for 
the  foreman  of  the  jury  to  state  no  more 
than  that  the  verdict  is  "guilty,"  adding 
words  necessary  to  indicate  the  offense 
or  the  degree  or  element  thereof.  Being 
reduced  to  the  usual  formula  by  the  clerk. 


fellows,  and  talked  together  concerning  the 
case,  in  the  presence  of  another  person. 
Sanders  v.  State,  2  Iowa,  230. 

But  the  jury  cannot  seal  their  verdict  and 
separate  without  the  consent  of  the  pai-ties 
or  the  court.     State  v.  Callahan,  supra. 

And  it  is  held  error  for  the  jury,  as  a 
result  of  misapprehension  of  the  judge's 
charge  to  seal  their  verdict  and  separate 
without  the  defendant's  consent,  although 
they  reconvene  soon  after  and  return  the 
same  verdict,  and  although  the  oireiise  on 
trial  is  a  misdemeanor.  State  v.  Fertig,  84 
Iowa,  79,  60  N.  W.  645. 

Under  a  statutonr  provision  contemplat- 
ing that  the  jury  shall  be  kept  together  in 
charge  of  an  officer  until  they  are  brought 
into  court  to  return  their  verdict,  it  is  er- 
ror for  the  court,  against  the  defendant's 
objection,  to  instruct  the  jury  that  they 
might  separate  and  return  a  sealed  verdict. 
State  V.  Anderson,  41  Minn.  104,  42  N.  W. 
786. 

So,  under  a  statute  providing  that  "juries 
in  criminal  cases  shsul  not  1^  allowed  to 
separate  except  b^  consent  of  the  defendant 
and  the  prosecuting  attorney,  but  shall  be 
kept  together,  without  meat  or  drink  un- 
less otherwise  ordered  by  the  court;"  and, 
further,  that  "when  the  jury  have  agreed 
upon  their  verdict  they  must  be  conducted 
into  court  by  the  officer  having  them  in 
charge," — it  is  reversible  error  for  the 
jury  to  give  a  sealed  verdict  to  their  fore- 
man and  then  separate  and  later  return 
their  sealed  verdict  into  court,  even  with 
consent  of  defendant  and  the  prosecuting 
attorney  and  direction  of  the  court.  State 
V.  Mason,  10  Wash.  94,  62  Pac.  525;  State 
V.  Rogan,  18  Wash.  43,  60  Pac.  682. 

And  under  these  provisions  it  was  held 
in  State  v.  Barkuloo,  18  Wash.  141,  51  Pac. 
350,  that  the  court  could  not  allow  the  jury 
to  return  a  sealed  verdict  and  then  separate. 

Separation  without  direction  or  consent. 

The  fact  that  a  jury,  without  consent  of 
defendant  or  order  of  court,  sealed  their 
verdict  and  separated,  will  not  authorize  a 
reversal,  where  there  is  nothing  to  show 
that  anything  occurred  durini^  the  separa- 
tion which  influenced  the  verdict.  State  v. 
Weber,  22  Mo.  321 ;  Territory  v.  Hexter,  3 
Mont.  206. 
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And  it  has  been  held  that,  although  the 
jury  had  no  permission  from  the  court  to 
separate  after  finding  a  verdict,  the  fact  of 
their  separation  is  not  reversible  error, 
where  the  defendant's  substantial  rights  are 
not  prejudiced  thereby.  Clayton  v.  State, 
100  Ind.  201;  State  v.  Wallahan,  Tappau, 
(Ohio)  48. 

And  .no  prejudicial  error  is  shown  where 
a  juror  separated  from  the  rest  of  the  jury 
for  a  short  time  after  the  jury  had  reached 
a  verdict  and  were  waiting  to  be  conducted 
to  the  court  room.  State  v.  Sprague,  149 
Mo.  409,  60  S.  W.  901. 

So,  where  a  juror,  after  the  finding  of  a 
verdict,  separated  from  the  jury  on  the  way 
to  the  court  room  and  left  to  go  to  dinner, 
but  the  rest  of  the  jury  were  kept  together, 
and  he  was  sought  out  and  a  verdict  re- 
turned, and  the  court  found  that  he  had 
not  talked  with  anyone  concerning  the  case', 
and  that  the  defendant  was  not  prejudiced, 
the  verdict  will  not  be  invalidated.  Com.  v. 
McCauley,  156  Mass.  49,  30  N.  £.  76. 

And  where  a  jury,  during  a  recess  of  the 
court,  returned  a  verdict  to  the  clerk,  with- 
out the  consent  of  the  defendant,  and  sepa- 
rated for  thirty  minutes  or  more,  discussed 
the  verdict  with  many  persons,  and  when  re- 
called by  the  court  stated  that  they  had 
agreed  upon  a  verdict,  which  they  handed  to 
the  court,  it  was  held  that  these  irregulari- 
ties did  not  vitiate  the  verdict.  James  v. 
State,  56  Miss.  67,  30  Am.  Rep.  496. 

But  where  a  jury,  contrary  to  the  jud«»e*8 
instructions,  is  allowed  to  separate  before 
their  verdict  has  been  returned,  and  the 
verdict  written  on  the  indictment  is  handed 
in  by  one  member  of  the  jury,  the  defendant 
is  entitled  to  an  absolute  discharge,  since 
the  defendant  was  deprived  of  his  right  to 
poll  the  jury  if  of  no  other  right.  Hopkins 
V.  State,  6  Ga.  App.  403,  66  S.  E.  67. 

And  it  is  ground  for  setting  aside  the 
verdict  where  a  jury,  without  authority 
therefor,  agreed  upon  a  verdict,  wrote  it  out 
and  gave  it  to  the  foreman,  and  then  sepa- 
rated, such  agreement  not  being  a  verdict 
but  a  mere  resolution  which  they  might 
alter  before  delivery  to  the  court.  Silvey  v. 
State,  71  Ga.  663. 

See  also  State  ▼.  Callahan,  and  State  t. 
Fertig  under  section  on  "regulation  by  stat- 
ute.'* J.  T.  W. 
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it  iB  repeated  by  him  back  to  the  jury  for 
reaffirmance.  There  can  be  no  doubt  that 
the  two  verdicts,  as  written  by  the  jury, 
announce  the  same  conclusion,  and  no  doubt 
concerning  the  conclusion  arrived  at.  I 
am  satisfied,  too,  if  the  fact  is  foimd  to 
be  material,  if  the  consent  of  respondent 
that  a  sealed  verdict  might  be  returned  was 
essential,  that  such  consent  was  not  given, 
and  that  the  cause  stands  precisely  as  it 
would  if  such  consent  had  been  refused. 

The  first  question  must  be  answered  by 
reference  to  the  Constitution,  and  beyond 
that  to  the  incidents  of  trial  by  jury  con- 
templated by  the  Constitution,  to  some  stat- 
ute, or  to  some  rule  of  practice  so  reason- 
able and  so  long  and  uniformly  followed 
that  a  failure  to  follow  it  may  be  said 
to  invade  a  right  of  the  accused.  Our 
statute  (Comp.  Laws,  §  11,960)  requires 
jurors  to  be  kept  together  from  the  time 
they  are  selected  until  a  verdict  is  ren- 
dered, in  all  cases  where  the  accused  is 
charged  with  having  committed  murder. 
There  is  no  statute  rule  for  other  criminal 
eases.  The  provisions  of  the  Constitution 
which  may  be  supposed  to  in  any  manner 
support  the  contention  which  is  made  are 
found  in  §  27  and  28  of  article  6.  The 
first  of  these  provides  that  the  right  of 
trial  by  jury  shall  remain,  and  this  pro- 
vision, it  has  been  held,  secures  to  a  re- 
spondent all  of  the  essential  incidents  of 
trial  by  jury  as  it  existed  at  the  time 
of  the  adoption  of  the  Constitution.  "The 
right  is  not  described  here;  it  is  not  said 
what  shall  be  its  incidents;  it  is  mentioned 
as  something  well  known  and  understood, 
under  a  particular  name;  and,  by  implica- 
tion at  least,  even  a  waiver  of  its  advanta- 
ges is  forbidden.  If  the  accused  himself 
cannot  waive  them,  plainly  the  legislature 
cannot  take  them  away.  The  next  sec- 
tion of  the  Constitution  repeats  the  guar- 
anty of  this  method  of  trial  'in  every  crim- 
inal prosecution,'  and  nothing  is  better 
settled  on  the  authorities  than  that  the 
legislature  cannot  take  away  a  single  one 
of  its  substantial  and  beneficial  incidents; 
.  .  .  and  even  the  accused  cannot  waive 
anyone  of  the  essentials."  Vide,  Cooley, 
J.,  in  Swart  v.  Kimball,  43  Mich.  443,  448,  6 
N.  W.  636,  637.  See  also  Hill  v.  People, 
16  Mich.  351;  Underwood  v.  People,  32 
Mich.  1,  20  Am.  Rep.  633;  People  v.  Mar- 
ion, 29  Mich.  31.  It  was  said  by  Mr.  Jus- 
tice Christiancy,  in  Hill  v.  People,  16  Mich. 
361,  367:  "The  true  theory,  we  think,  is 
that  the  people,  in  their  political  or  sov- 
ereign capacity,  assume  to  provide  by  law 
the  proper  tribunals  and  modes  of  trial 
for  offenses,  without  consulting  the  wishes 
of  the  defendant  as  such;  and  upon  them, 
therefore,  devolves  the  responsibility,  not 
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only  of  enacting  such  laws,  but  of  carrying 
them  into  effect,  by  furnishing  the  tribunals, 
the  panels  of  jurors,  and  other  safeguards 
for  his  trial,  in  accordance  with  the  Con- 
stitution,  which  secures  his  rights." 

But  what  are  the  substantial  and  bene- 
ficial incidents  thus  guaranteed?  The  pow- 
er of  the  legislature  to  change  the  qualifi- 
cations of  jurors  and  the  manner  of  their 
selection  is  not  doubted.  People  v.  Hard- 
ing, 53  Mich.  48,  51  Am.  Rep.  95,  18  N. 
W.  655.  It  is  error  to  refuse  a  demand 
of  a  respondent  to  poll  the  jury.  Stewart 
V.  People,  23  Mich.  63,  9  Am.  Rep.  78. 
But  very  often  the  exercise  of  this  right 
is  not  claimed.  It  will  be  difficult  to  state 
any  general  rule  according  to  which  the 
rights  of  an  accused  person,  guaranteed 
by  the  Constitution,  may  be  determined, 
especially  where  they  are  immediately 
grounded  on  some  alleged  failure  of  pro- 
cedure. It  is  the  purpose  of  the  law,  alike 
in  civil  and  in  criminal  causes,  to  secure 
in  the  verdict  of  a  jury  a  result  unaffected 
by  extrajudicial  infiuences,  one  based  upon 
the  evidence  given  in  court  and  the  in- 
structions of  the  court.  In  this  the  state 
is  interested  quite  as  much  as  is  the  in- 
dividual suitor.  Various  precautions  have 
at  different  times  been  taken  to  secure  such 
a  result  in  criminal  causes  which  have  not 
been  deemed  necessary  in  civil  causes.  Not 
all  of  them  were  for  the  peculiar  benefit  of 
the  accused,  but  some  of  them  rested  and 
rest  in  considerations  of  public  policy  and 
the  fair  administration  of  the  law.  The 
consequences  of  verdicts  in  criminal  causes 
are  supposed  to  have  a  significance  and 
effect,  both  with  respect  to  the  public  and 
the  accused,  which  does  not  exist  when 
merely  private  adversary  conditions  are  in- 
volved. This  idea  is  reflected,  to  some 
extent,  in  distinctions  made  in  procedure  in 
trials  of  those  accused  of  felony  and  those 
accused  of  misdemeanor  only.  It  is  re- 
flected, also,  in  the  statute  which  has  been 
referred  to,  which  relates  only  to  trials  of 
those  accused  of  murder.  In  criminal  caus- 
es, if  treason  or  felony  was  charged,  it  was 
the  early  practice  in  England  to  refuse 
the  jury  permission  to  separate  during  the 
recesses  of  court  and  to  keep  them  together 
in  charge  of  an  officer  of  the  court.  They 
were,  virtually,  prisoners.  Necessity  com- 
pelled relaxation  of  the  rule,  and  after  a 
time  jurors  were  permitted  to  retire  for 
rest  and  refreshment,  but  not  to  go  to  their 
homes  or  to  mingle  with  the  general  pub- 
lic. See  Hardy's  Case,  24  How.  St.  Tr. 
414;  R.  V.  Stone,  6  T.  R.  527,  3  Revised 
Rep.  253;  Thomp.  k  M.  Juries,  title  2,  en- 
titled "Of  the  Custody  and  Conduct  of  Trial 
Juries."  Judges  in  the  United  States  and 
in  England  have  long  since  exercised  the 
64 
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power  of  permitfing  jurors,  in  criminal 
causes,  to  separate  and  to  go  to  their  homes, 
from  day  to  day,  during  the  progress  of 
the  trial  and  before  the  cause  was  finally 
committed  to  the  jury,  and  courts  of  error 
have  held  that,  in  the  absence  of  some  cir- 
cumstance tending  to  prove  improper  con- 
duct of  jurors  or  improper  influences  af- 
fecting a  verdict,  the  practice  afforded  no 
reason  for  disturbing  a  verdict.  On  the 
other  hand,  it  has  not  been  uncommon  for 
trial  courts,  in  view  of  known  or  suspected 
conditions,  to  require  jurors  to  remain  in 
the  charge  of  an  officer  of  court  during  the 
entire  course  of  the  trial.  It  is  the  com- 
mon practice  in  this  jurisdiction,  in  civil 
and  in  criminal  causes,  to  keep  jurors,  after 
the  charge  of  the  court  has  been  delivered, 
together  until  a  verdict  has  been  returned. 
Usually  the  court  is  in  session  when  an 
agreement  of  the  jury  is  reached,  and  in 
such  cases  not  even  convenience  would  be 
served  by  receiving  a  sealed  verdict.  Oc- 
casionally convenience,  and  something  more, 
is  sacrificed  if  a  jury,  after  having  reached 
a  conclusion,  is  forced  to  remain  in  re- 
tirement until  the  opening  of  court. 

In  Pierce  v.  Pierce,  38  Mich.  412,  it  was 
said:  "There  is  no  legal  propriety  in 
keeping  a  jury  confined  unreasonably  after 
they  have  come  to  an  agreement.  .  •  • 
Any  unusual  and  prolonged  delay  is  not  to 
be  favored  without  giving  an  opportimity 
to'  find  a  sealed  verdict."  In  Liverpool  &  L. 
&  G.  Ins.  Co.  v.  N.  k  M.  Friedman  Co.  66 
C.  C.  A.  543,  133  Fed.  713,  a  case  in  which 
the  trial  judge,  after  charging  the  jury, 
permitted  them  to  go  to  their  homes  for 
Thanksgiving  day  and  reassemble  and  find 
and  return  a  verdict,  it  was  held  that  com- 
mon-law rules  of  practice  controlled,  and, 
whatever  the  practice  was  in  Michigan  (in 
which  state  the  cause  was  tried),  there 
was  no  legal  objection  to  the  course  pursued, 
no  improper  conduct  of  any  juror  being 
shown  or  charged,  and  no  claim  made  that 
any  had  been  approached  or  influenced  with 
respect  to  a  verdict.  It  is  not  unreason- 
able to  assume  that  the  practice  pursued 
in  the  case  of  Stewart  ▼.  People,  supra, 
the  respondent  being  also  given  the  right 
to  poll  the  jury,  has  been  regarded  by  the 
profession  as  proper  practice  in  criminal 
causes.  It  is  a  practice  approved,  by  stat- 
ute or  otherwise,  in  a  considerable  num> 
bM*  of  the  states.  The  bill  of  exceptions 
in  that  case  discloses  that  respondent  was 
charged  with  having  committed  a  felony; 
that  counsel  for  respondent,  in  the  pres- 
ence of  respondent,  consented  that  a  sealed 
verdict  might  be  returned;  and  that  the 
jury  separated  after  signing  and  sealing 
the  verdict.  It  discloses  that  the  reason 
for  the  ruling  of  the  trial  court  was  that, 
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the  jury  having  separated  after  signing  and 
sealing  the  verdict  which  had  been  returned^ 
the  only  inquiry  open  was  whether  the  ju- 
rors had  all  joined  in  the  written  verdict 
before  they  separated,  and  '^  question 
having  been  raised  in  respect  to  the  juror* 
having  all  joined  in  the  sealed  verdict 
returned  to  the  courts  and  such  sealed 
verdict  purporting  to  be  signed  by  all  tbo 
jurors,"  the  right  to  poll  the  juiy  was 
denied.  But  if  the  practice  there  pursued, 
as  corrected  by  this  court,  is  proper  prao- 
tice — ^is  not  open  to  criticism  by  the  ac- 
cused person — ^it  does  not  follow,  of  neces- 
sity, that  other  practice,  namely,  the  re- 
turn and  acceptance  of  a  sealed  verdict 
without  the  consent  of  the  accused,  is  not 
also  proper  practice.  Arguments  to  sup- 
port the  assertion  that  the  trial  court'  may 
not, '  in  the  absence  of  a  statute,  in  tho 
exercise  of  sound  discretion,  direct  tho 
signing  and  sealing  of  a  verdict  in  crim- 
inal causes,  must  rest,  I  think,  upon  one  or 
both  of  two  grounds.  One  is  that  jurors 
may  be  improperly  influenced  after  they 
have  separated  and  before  they  assent,  in 
open  court,  to  the  verdict  they  have  sealed; 
the  other  is  that,  if  the  sealed  verdict  is 
defective  in  substance,  or  is  not  assented  to 
in  open  court  by  all  of  the  jurors,  the  cause 
may  not  be  recommitted  to  the  jury  and 
there  must  be  a  new  trial. 

Whether  or  not  a  jury  has  separated  be- 
fore returning  a  verdict  in  court,  it  is  tho 
right  of  any  juror  to  refuse  to  assent  pub- 
licly to  the  verdict  which  is  announced.  II 
a  jury  signs  and  seals  a  verdict  and  sepa- 
rates^ and  later  the  verdict  is  returned  and 
read  in  court  and  assented  to  by  the  jury, 
and  by  each  of  them,  if  required  to  do  so» 
it  would  seem  that  no  presumptions  should 
be  indulged  that  after  separation  improper 
influences  had  affected  the  verdict.  Indeed, 
in  Massachusetts,  in  such  a  case,  the  oral 
verdict  is  the  verdict  of  the  jury,  and  the 
sealed  verdict  is  regarded,  principally,  to 
ascertain  whether  it  agrees  with  the  verdict 
returned  orally  in  court.  An  argument 
based  upon  the  idea  that  improper  influence 
might  be  exercised  after  separation  of  the 
jurors,  for  which  reason  they  ought  to  be 
kept  together  until  a  verdict  is  rendered 
would  also  support  the  proposition  that  in 
all  criminal  causes  jurors  should  not  sepa- 
rate after  the  case  is  opened  to  them  until 
they  have  been  Anally  discharged  by  the 
court,  a  practice  which  out  of  caution,  and 
because  of  peculiar  conditions,  is  often  pur- 
sued, but  the  failure  to  pursue  it  is  not» 
of  itself,  in  most  jurisdictions,  at  least, 
held  to  be  error.  It  is  clear  that  tlie 
consent  of  the  accused  that  one  or  other 
practice   be    followed    will   not   estop   bins 
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to  question  a  verdict  on  the  ground  that  it 
has  been  improperly  procured. 

The  uther  ground,  namely,  the  hazard  at- 
tending the  sealing  of  the  verdict,  better 
supports  a  reason  for  receiving  one  only 
by  consent  of  the  accused.  There  is  most 
respectable  judicial  authority  and  good 
reason  for  saying  that  in  a  criminal  casf 
the  functions  of  a  jury  have  been  discharged 
when  they  have  concluded  deliberations  and 
have  agreed  to,  signed,  and  sealed  a  ver- 
dict, and  that  after  having  separated  they 
have  no  further  duty  to  perform  in  the 
case  except  to  deliver  to  the  court  and 
announce  the  sealed  verdict  to  be  the 
verdict  of  the  jury.  Koch  v.  State,  126 
Wis.  470,  3  L.R.A.(N.S.)  1086,  106  N.  W. 
531,  6  A.  &  £.  Ann.  Cas.  389;  Farley  v. 
People,  138  111.  07,  27  N.  E.  927.  This 
rule  has  been  applied  in  cases  where  the 
sealed  verdict  which  was  returned  required 
substantial  correction,  and  the  question 
was  Aether  the  jury  could  be  permitted 
to  again  retire  for  the  purpose  of  amend- 
ing the  verdict  otherwise  than  in  mere 
form.  See  also  Hechter  v.  State,  94  Md. 
429,  66  L.R.A.  457,  60  Atl.  1041,  .and  Wil- 
liams V.  People,  44  III.  478;  and,  as  ap- 
parently announcing  a  different  rule,  see 
Pehlman  v.  State,  116  Ind.  131,  17  N. 
E.  270,  and  Jackson  v.  State,  46  Ga.  198. 
In  all  of  these  cases  the  sealed  verdict  was 
rendered  by  consent  of  the  accused.  In 
this  view  of  the  functions  of  a  jury,  which 
I  think  is  the  proper  view,  the  dissent  of 
one  juror  from  the  sealed  verdict  as  well  as 
the  sealing  of  a  verdict  defective  in  sub- 
stance would  alike  result  in  a  mistrial. 
This  result,  at  least  in  most  cases,  would 
not  occur  if  the  jury  rendered  the  verdict 
orally,  through  their  foreman,  before  sep- 
arating. And  in  this  view  the  consent  of 
the  accused  that  a  sealed  verdict  may  be 
returned  has  some  significance.  But,  wlieth- 
er  argument  proceeds  upon  one  or  the  other 
of  the  grounds  stated,  it  does  not  reason- 
ably support  the  idea  that  the  practice 
pursued  involves  an  essential  incident  of 
trial  by  jury  guaranteed  by  the  Constitu- 
tion. On  the  contrary,  all  such  argument 
and  the  cireumstance  that  the  practice  dif- 
fers in  different  common-law  states  (so- 
called),  and  that  in  many  states  a  practice 
has  been  established  by  statutes,  furnishes 
persuasive  support  of  the  proposition  that 
the  whole  matter  is  one  of  practice,  and 
that  there  is  no  constitutional  or  so-called' 
common-law  right  of  an  accused  person  to 
have  jurors  kept  together  until  a  verdict 
is  returned  into  court.  There  is  authority 
which  would  require  tbis  statement  to  be 
qualified  to  this  extent  only,  that  in  capital 
eases  the  jury  should  be  kept  together,  a 
precaution  which  the  accused  may  not  dis- 
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pense  with.  An  examination  of  decisions 
discloses  that  it  is  the  imiform  practice — 
sometimes  statutory — ^to  permit  sealed  ver- 
dicts to  be  returned  where  a  misdemeanor 
is  charged,  in  the  discretion  of  the  court* 
This  is  the  rule  of  the  Federal  courts. 

In  United  States  v.  Bennett,  16  Blatchf. 
338,  373,  Fed.  Cas.  No.  14,571,  it  appeared 
"that  the  direction  in  writing  to  the  jury 
that  they  might  deliver  a  sealed  verdict  to 
the  officer,  and  might  then  separate,  was 
exhibited  to  the  counsel  for  the  prisoner 
before  it  was  sent  to  the  jury  by  the  court; 
that  the  jury  strictly  followed  such  direc- 
tion; that  the  court  received  the  sealed  ver- 
dict from  the  officer  the  next  morning,  in 
the  presence  of  the  jury  and  of  the  de- 
fendant, in  open  court,  after  the  jury  had 
then  and  there  announced  that  they  had 
agreed  upon  a  verdict  and  that  such  sealed 
verdict  contained  it;  that  the  verdict  of 
guilty  announced  and  recordea  was  the 
verdict  contained  in  such  sealed  ver- 
dict; and  that,  on  the  polling  of  the 
jury,  at  the  request  of  the  counsel  for 
the  defendant,  each  juror  stated  that  the 
verdict  announced  was  his  verdict."  The 
opinion  proceeds:  "It  is  laid  down  in 
Wharton's  Criminal  Law,  6th  ed.  §§  3,  126, 
that,  'in  misdemeanors,  there  is  no  difficulty, 
in  practice,  in  permitting  the  jury  to 
separate  during  the  trial.'  In  the  present 
case,  the  statute  expressly  declares  the 
offense  to  be  a  misdemeanor.  Wharton 
cites  the  leading  case  of  R.  v.  Woolf,  1 
Chitty,  401,  where  it  is  held  that,  in  a 
case  of  misdemeanor,  the  dispersion  of  the 
jury  does  not  vitiate  the  verdict.  .  •  . 
A  fortiori,  a  dispersion  after  agreement, 
and  after  the  verdict  is  written  and  signed 
and  sealed  up,  and  where  the  jury  after- 
wards attend  in  court  with  it,  and  the 
court  receives  and  opens  it,  and  the  jury 
give  an  oral  verdict  in  accordance  with  it, 
on  being  polled,  does  not  vitiate  the  trial. 
In  People  v.  Douglass,  4  Cow.  26,  16  Am. 
Dec.  332  it  is  laid  down  that  the  mere 
separation  of  a  jury  is  not  a  sufficient 
cause  for  setting  aside  a  verdict  either  in 
a  civil  or  a  criminal  case,  if  there  be  no 
farther  abuse.  In  People  v.  Ransom,  7 
Wend.  417,  424,  it  is  said  that  any  irreg- 
ularity or  misconduct  of  the  jurors  will 
not  be  a  sufficient  ground  for  setting  aside 
a  verdict  either  in  a  criminal  or  a  civil 
case,  where  the  court  are  satisfied  that  the 
party  complaining  has  not,  and  could  not 
have,  sustained  any  injury  from  it.  In 
Com.  V.  Carrington,  116  Mass.  37,  the 
question  arose  whether,  in  a  criminal  case, 
not  capital,  the  jury  may  be  authorized 
by  the  court,  without  the  consent  of  the  de- 
fendant, to  separate  after  agreeing  upon, 
signing,  and  sealing  up  a  paper  in  the  form 
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of  a  verdict,  and  afterwards  return  a  ver- 
dict in  open  court,  in  accordance  with  the 
result  so  stated  and  sealed  up.  It  was 
held  that  such  a  course  is  proper.  The 
court  say:  'The  tendency  of  modern  de- 
cisions has  been  to  relax  the  strictness  of 
the  ancient  practice,  which  required  jurors 
to  be  kept  together  from  the  time  they  were 
impaneled  until  they  returned  their  verdict, 
or  were  finally  discharged  by  the  court.  In 
civil  cases  the  jury  are  never  kept  together 
at  the  intermissions  of  the  sittings  of  the 
court  pending  the  trial,  and  it  is  well  settled 
that,  after  the  case  is  finally  committed  to 
them,  they  may  be  allowed  by  the  court  to 
separate,  if  they  first  agree  upon  and 
seal  up  their  verdict,  and  afterwards  af- 
firm it  in  open  court;  and  that,  if  their 
verdict,  when  opened,  does  not  cover  all 
the  issues  on  which  they  are  to  pass,  the 
case  may  be  recommitted  to  them,  and  a 
verdict  subsequently  rendered  will  be  good. 
Winslow  V.  Draper,  8  Pick.  170;  Pritchard 
V.  Hennessey,  1  Gray,  294;  Chapman  v^ 
Coffin,  14  Gray,  454.  But  if,  upon  re- 
turning into  court,  one  of  the  jurors  dis- 
sents from  the  verdict  to  which  all  had 
agreed  out  of  court,  it  cannot  be  recorded. 
Lawrence  v.  Stearns,  11  Pick.  601.  In 
capital  cases,  indeed,  the  uniform  prac- 
tice in  this  commonwealth  has  been  to  keep 
the  jury  together  from  the  time  the  case 
is  opened  to  them  until  their  final  dis- 
charge. But  the  practice  is  equally  well 
settled,  and  in  accordance  with  the  de- 
cisions elsewhere,  that,  pending  a  trial  for  a 
misdemeanor,  the  jury  may  be  permitted 
by  the  court,  without  the  consent  or  knowl- 
edge of  the  defendant,  to  separate  and  go 
to  their  homes  at  night,  without  vitiating 
the  verdict.  R.  v.  Woolf,  1  Chitty,  401; 
R.  V.  Kinnear,  2  Bam.  &  Aid.  462;  Mc- 
Creary  v.  Com.  29  Pa.  323.  If  the  jury, 
in  a  case  of  misdemeanor,  are  allowed,  with- 
out the  consent  of  the  defendant,  to  separate 
after  the  case  is  finally  committed  to  them 
by  the  court,  and  before  the  verdict  is  re- 
turned, the  verdict  cannot  be  recorded,  un- 
less it  clearly  appears  that  the  verdict  was 
not  influenced  by  anything  that  took  place 
during  the  separation.  It  was  accordingly 
lield  that,  where  the  jury  were  allowed  by 
the  judge  to  disperse  upon  stating  to  the 
•officer  they  had  agreed  on  and  sealed  up  a 
-verdict,  and,  upon  coming  into  court,  ren- 
•dered  an  oral  verdict,  without  any  sealed 
verdict  being  produced  or  opened,  or  its 
•contents  made  known  to  the  defendant  or 
bis  counsel,  the  verdict  was  invalid.  Com. 
V.  Durfee,  100  Mass.  146;  Com.  v.  Donis, 
108  Mass.  488.  But,  when  all  possibility 
of  improper  influences  is  excluded  by  con- 
clusive evidence  that  the  jury  arrived  at 
and  rednced  to  writing,  before  their  sepa- 
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ration,  the  same  result  which  they  after- 
wards announced  in  open  court,  the  verdict 
may  be  received  and  recorded.  State  v. 
Engle,  13  Ohio,  490;  State  v.  Weber,  22  Mo. 
321;  Reins  v.  People,  30  111.  256.'"  See 
also  Pounds  v.  United  States,  171  U.  &  35, 
43  L.  ed.  62,  18  Sup.  Ct  Rep.  729.  In 
Com.  V.  Slattery,  147  Mass.  423,  18  N.  E. 
399,  the  respondent  being  accused  of  rape, 
and  in  Com.  v.  Heden,  162  Mass.  521,  39  N. 
E.  181,  where  manslaughter  was  the  charge, 
the  rule  of  Com.  v.  Carrington  appears  to 
have  been  followed. 

In  State  v.  Webber,  90  Me.  108,  37  AtL 
877,  respondent  being  charged  with  a  mis- 
demeanor, the  jury  was  directed  by  the 
court  to  seal  the  verdict  when  they  had 
agreed;  suitable  blanks  being  furnished  to 
the  officer  in  attendance  for  that  purpose. 
The  jury  agreed  and  separated.  In  the 
morning  they  came  into  court  and  stated 
that  they  had  no  sealed  verdict  other  than 
that  which  appeared  un  the  indictment, 
which  was  in  a  sealed  wrapper  with  the  fol- 
lowing written  at  the  bottom  of  the  in- 
dictment: "Guilty  .as  charged  in  the  indict- 
ment. Samuel  Strout,  Foreman.**  There- 
upon the  jury  rendered  their  verdict  of 
guilty  orally.  In  considering  the  excep- 
tions by  defendant,  the  court  said;  "In 
the  view  of  this  question,  which  has  uni- 
formly prevailed  in  the  courts  of  Massa- 
chusetts, the  only  purpose  or  effect  of  the 
written  verdict,  signed  and  sealed  up  by 
the  jury,  is  to  afford  conclusive  evidence 
that  the  oral  verdict  delivered  in  open 
court  is  substantially  the  same  as  the 
result  recorded  in  the  written  form,  and 
that  the  jury  were  not  influenced  in  ar- 
riving at  their  oral  verdict  by  anything 
that  occurred  after  their  separation.  It  is 
accordingly  settled  in  that  state  that  the 
delivery  of  the  verdict  by  the  foreman  of 
the  jury  by  word  of  mouth  in  the  presence 
of  the  court  is  an  indispensable  safeguard 
in  all  criminal  cases.  Com.  v.  Tobin,  125 
Mass.  203,  28  Am.  Rep.  220.  But  a  dif- 
ferent view  has  been  adopted  by  our  court. 
In  the  'Anonymous'  Case,  reported  in  63 
Me.  590,  the  conclusion  is  reached  after 
careful  advisement  that  in  any  criminal 
case,  where  the  offense  is  not  punishable  by 
imprisonment  for  life,  the  presiding  judge 
may  authorize  the  jury  to  seal  up  their 
verdict  and  separate  during  an  adjournment 
of  the  court,  and  have  it  opened,  read,  and 
affirmed  at  the  coming  in  of  the  court 
with  the  same  effect  as  if  pronounced  oral- 
ly; and  for  this  purpose  a  verdict  signed 
by  the  foreman  in  the  form  there  prescribed 
or  in  any  other  substantially  equivalent 
form  is  declared  to  be  sufficient.  In  State 
V.  MeCormick,  84  Me.  566,  24  Atl.  938,  this 
conclusion  is  reaffirmed,  and  the  practice 
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of  requiring  an  oral  verdict  in  addition  to 
the  sealed  one  declared  to  be  a  matter  of 
form  rather  than  of  substance.  Either 
course  is  there  said  to  be  l^gaL" 

I  assume  that  the  supreme  court  of  Maine 
classed  offenses  punishable  by  life  imprison- 
ment with-  capital  offenses.  The  supreme 
court  of  California,  in  People  t.  Kelly,  46 
Cal.  355,  without  giving  reasons  and  with- 
out citation  of  authority,  held  that  the 
order  of  the  court,  authorizing  the  sheriff 
to  receive  from  the  jury  a  sealed  verdict 
if  they  should  agree  during  the  night,  and, 
upon  its  receipt,  to  allow  the  jury  to 
separate  until  the  session  of  the  court  on 
the  following  morning,  would  have  been 
error  if  it  had  not  been  consented  to  by 
the  defendant's  counsel  at  the  time  it  was 
made.  "Having,''  it  is  said,  "deliberately 
consented  to  this  irregular  form  of  pro- 
cedure, the  defendant  is  in  no  position  to 
complain."  In  1  Bishop's  New  Crim.  Proc 
4th  ed.  §  1002,  it  is  said:  "In  a  part 
of  our  states,  perhaps  in  all,  by  agreement, 
by  order  of  the  court  without,  or  by  stat- 
utes, if  in  a  misdemeanor  case  or  even  in 
some  of  the  states  one  of  felony  not  cap- 
ital, the  court  has  adjourned  when  the  jury 
have  determined  on  their  verdict,  they  may 
reduce  it  to  writing,  seal  it  up,  separate, 
and  bring  it  into  court  on  its  opening." 
A  considerable  list  of  authorities  cited  in 
the  note  sustained  the  various  propositions 
stated  in  the  text. 

In  my  opinion  both  reason  and  author- 
ity require  the  conclusion  that  the  whole 
matter  is  one  of  practice,  which  may  be 
amended  by  courts  or  by  the  legislature 
without  invading  any  of  the  guaranteed 
or  essential  rights  of  a  person  accused  of 
crime;  that  the  essential  thing  is  a  verdict 
of  the  jury  based  upon  no  extrajudicial 
considerations;  that  courts  may  pursue  the 
practice  thought  to  be  best  calculated  to 
secure  such  a  verdict,  adopting,  or  declin- 
ing to  adopt,  in  the  exercise  of  a  sound  dis- 
cretion, one  practice  or  another,  with  or 
without  the  consent  of  the  accused.  The 
same  reasoning,  if  not  the  same  authority, 
sustains  a  refusal  to  classify  crimes,  by  the 
punishment  which  may  be  inflicted  or  other- 
wise, for  the  purpose  of  determining  wheth- 
er the  practice  pursued  in  a  particular  case 
was  or  was  not  erroneous.  The  legislature 
has  provided  what  the  practice  shall  be  in 
cases  where  murder  is  charged.  It  might 
have  provided  the  same  parctice  for  all 
cases  where  the  offense  may  be  punished 
by  imprisonment  for  life.  It  did  not  do 
so,  and  the  fact  that  it  did  not  is  persuasive 
in  reaching  the  conclusion  stated. 

In  the  case  at  bar  no  intimation  is  given 
that  the  jury  did  not  render  an  impartial 
verdict,  supported  by  the  evidence  and  the 
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law.  No  suspicion  of  imdue  influence  ii 
averred.  The  verdict  agreed  to  before  sep- 
aration was  the  verdict  assented  to  by  each 
juror  in  open  court.  The  fact  that  without 
the  consent  of  the  respondent  the  jury  was 
permitted  to  separate,  after  sealing  the  ver- 
dict, does  not,  of  itself,  constitute  rever- 
sible error. 

The  conviction  is  affirmed,  and  the  court 
is  advised  to  proceed  to  judgment. 


ARKANSAS  SUPBBMB  COURT. 

JOSEPH  MUELLER,  Appt, 

V. 

G.  O.  LIGHT  et  aL 

(92  Ark.  522,  123  8.  W.  646.) 

Pleading  —  demurrer  —  equity  —  stat* 
nte  of  limitations. 

1.  The  defense  of  the  statute  of  limita- 
tions may  be  interposed  by  demurrer  in 
equity  where  the  complaint  shows  on  its 
face  that  the  cause  of  action  is  barred  by 
the  statute,  and  does  not  allege  facts  suf- 
ficient to  remove  the  bar,  while  the  statute 
prescribes  as  a  ground  of  demurrer  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Limitation  of  actions  —  mortgage  — 
nondaim  —  statutory  provision. 

2.  Where  the  statute  of  nonclaim  pro- 
vides that  claims  against  decedent's  estate 
which  are  not  presented  to  the  adminis- 
trator within  two  years  after  his  appoint- 

Ifote, -— Statute  of  nonclaim  as  equiva' 
lent  of  limitations  ttHthin  the  rule 
that  the  running  of  the  latter  against 
the  debt  secured  wUl  bar  remedy  on 
the  mortgage. 

As  the  title  implies,  this  note  is  of  pe- 
culiar value  only  in  those  jurisdictions 
where  it  is  proviaed  by  statute  or  held  by 
the  courts,  that  the  running  of  the  gen- 
eral statute  of  limitations  against  a  debt 
or  claim  will  also  bar  an  action  for  the 
foreclosure  of  a  mortgage  given  to  secure 
its  payment.  It  should  also  be  observed 
that  this  note  does  not,  except  as  herein- 
after noted,  purport  to  deal  with  the  gen- 
eral question,  whether  one  whose  claim  is 
secured  by  a  mortgage  must  present  his 
claim  for  allowance  in  order  to  preserve 
his  right  to  subject  the  property  covered 
by  the  lien  of  the  mortgage  to  the  satis- 
faction of  his  claim,  since  that  question 
may  arise  even  before  the  statute  of  non- 
claim  has  run;  and  in  those  jurisdictions 
where  the  rule  prevails  that  the  nmning  of 
the  statute  against  a  debt  will  also  bar  an 
action  for  the  foreclosure  of  a  mortgage 
given  as  security,  conceding  that  the  claim 
need  not  be  presented  as  a  condition  of 
enforcing  the  mortgage  before  the  debt  aa 
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ment  shall  be  forever  barred,  a  statute  pro- 
viding that  in  suits  to  foreclose  mortgages 
it  shall  be  a  sufficient  defense  that  they 
have  not  been  brought  within  the  .period  of 
limitation  prescribe  by  law  for  a  suit  on 
the  debt  for  the  security  of  which  they  are 
given  will  bar  a  foreclosure  suit  upon  a 
mortgage  to  secure  a  note  when  the  two- 
year  period  from  the  appointment  of  the 
administrator  upon  the  estate  of  the  mort- 
gagor has  run,  although  the  note  is  not  yet 
barred  by  the  regular  statute  applicable 
to  such  obligations. 

(McCuUoch,  Gh.  J.,  dissents.) 

(November  29,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Court  for  Greene  County, 
sustaining  the  demurrer  to  the  complaint 


in  an  action  brought  to  foreolose  a  mort- 
gage.    Affirmed. 

Kirby's  Dig.  §  110,  after  classifying  the 
claims  against  the  estates  of  deceased  per- 
sons, provides  that  "all  demands  not  ex- 
hibited to  the  executor  or  administrator,  as 
required  by  this  act,  before  the  end  of  two 
years  from  the  granting  of  letters,  shall 
be  forever  barred." 

Further  facts  appear  in  the  opinion. 

Messrs.  Hnddleston  8b  ^KiXoT  and  W. 
W.  Bandy  for  appellant. 

Messrs.  Block  8t  Klrsch  and  Johnson 
&  Burr  for  appellees. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

The  statement  of  the  case  made  by  coun- 
sel for  appellant  is  adopted.     This  is  an 


a  personal  obligation  is  barred  by  the  stat- 
ute of  nonclaim,  then  the  further  question 
would  still  present  itself,  whether  the  stat- 
ute of  nonclaim  is  equivalent  to  a  statute 
of  limitations  within  such  rule.  Of  course, 
where  it  is  held  necessary  for  one  whose 
claim  is  secured  by  mortgage  to  present  his 
claim  to  the  personal  representative  in  or- 
der to  have  recourse  against  the  mortga^d 
property,  the  question  here  under  discussion 
cannot  arise. 

The  doctrine  announced  in  Muelleb  v. 
liiOHT,  that  where  a  statute  of  nonclaim 
provides  that  claims  against  a  decedent's 
estate  which  are  not  presented  to  the  ad- 
ministrator within  two  years  after  his  ap- 
pointment shall  be  forever  barred,  a  stat- 
ute providing  that,  in  suits  to  foreclose 
mortgages,  it  shall  be  a  sufficient  defense 
that  they  have  not  been  brought  within  the 
period  of  limitations  prescribed  by  law  for 
a  suit  on  the  debt  for  the  security  of  which 
they  are  given,  will  bar  a  foreclosure  upon 
a  mortgage  when  the  two-year  period  nas 
run,  although  the  note  is  not  yet  barred  by 
the  general  statute  of  limitations  applica- 
ble to  such  obligations,  seems  to  work  a 
peculiar  hardship  upon  the  mortgagee,  and 
especially  upon  those  in  the  mortgage  and 
loan  business,  for,  as  has  been  suggested, 
this  doctrine  seems  to  impose  upon  the 
mortgagee  or  his  assignee  the  burden  of 
knowing  whether,  at  any  time  after  the 
giving  of  the  mortgage,  the  mortgagor, 
even  though  he  may  have  moved  from  that 
locality,  is  dead  or  alive. 

Only  one  other  case  directly  in  point  has 
been  found,  and  this  case  comes  to  a  con- 
clusion directly  contrary  to  Mueller  v. 
Light.  The  case  referred  to  is  Cowan  v. 
Mueller,  176  Mo.  192,  75  S.  W.  606,  where 
it  was  held  that  a  statute  providing  that 
no  suit  to  foreclose  a  mortgage  executed  to 
secure  any  obligation  to  pay  money  or 
property  shall  be  maintained  after  such 
obligation  has  been  barred  by  the  statute 
of  limitations  is  applicable  only  upon  the 
barring  of  the  debt  by  the  general  statute 
of  limitations,  and  does  not  prevent  the 
foreclosure  of  a  mortgage  where  the  debt  se- 
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cured  was  barred  only  because  of  the  fail- 
ure of  the  creditor  to  present  his  claim  to 
the    personal    representative    of    the    de- 
ceased debtor  within  the  period  of  the  stat- 
ute of  nonclaim.     The  court,   in   reaching 
this  conclusion,  said:     "When  the  statute 
of    limitations   bars   a   debt   in   the   usual 
meaning   of    that   term, — in   the   technical 
meaning  in  which  it  is  usually  used, — the 
effect  is  to  preclude  the  creditor  from  re- 
covering a  personal  judgment  against  the 
debtor.    When  we  say  that  a  debt  is  barred 
by  the  statute  of  limitations,  we  do  not 
mean  that  it  has  been  satisfied  or  otherwise 
extinguished,  but  we  mean  that  the  man 
that  owes  the  debt  can  avoid  a  personal 
judgment  by  pleading  the  bar  of  tne  stat- 
ute.    Before  the  sta&te  of  limitations  has 
run  its  course,   the  holder  of  a  mortgage 
note    has   two   remedies:    he   may    have    a 
judgment  against  the  debtor,  and  a  decree 
for  the  sale  of  the  property,  the  one  being 
a  proceeding  in  personam,  the  other   par- 
taking of  the  character  of  a  proceeding  in 
rem;  but,  as  we  have  seen,  even  when  the 
right   to   proceed   against   the   person   had 
expired,   tne    law   before   the   act   of    1891 
recognized  the  obligation  as  alive  sufficient- 
ly to  enable  the  holder  to  have  it  enforced 
against  the  thing.    The  act  of  1891  was  in- 
tended to  change  that  condition,  and  it  in 
effect  declared  that  when  the  creditor  could 
no  longer  pursue  the  debtor  in  person,  the 
mortgagee  could  no  longer  pursue  the  prop- 
erty.    But  when   the  debtor  dies,  that  is 
the  end  of  all  proceedings  in  personam  for 
the  satisfaction  of  the  debt.    The  proceed- 
ings in  the  probate  court  to  administer  the 
estate  are  proceedings  in  rem*    Even  where 
an  administrator  is  sued  on  a  debt  of  the 
intestate    in    the    circuit   court,   the   judg- 
ment  is   not   against   him   in   person,   but 
against   the   estate.     At   common   law   the 
execution   called   for   satisfaction   de   bonis 
testatoris.     Under  our  system,  there  is  no 
execution,  but  the  judgment  is  certified  to 
the  probate  court,  to  be  satisfied  out  of  the 
assets  of  the  estate  pro  rata   (if  there  is 
not  sufficient  to  pay  all)  with  other  credit- 
ors who  have  proven  their  claims  in  that 
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Appeal  I'rom  toe  action  of  the  chancery  court 
of  Greene  county  in  sustaining  the  demurrer 
of  defendants  to  plaintiff's  complaint.  The 
allegations  of  the  complaint  are  suhstan- 
tially  as  follows: 

On  the  2gth  day  of  May,  1900,  H.  W. 
Glasscock  executed  and  delivered  to  the 
plaintiff  a  note  payable  two  years  after 
date,  secured  by  mortgage  on  certain  lands 
in  Greene  county.  On  February  25,  1901, 
H.  W.  Glasscock  died  intestate,  and,  on 
March  9  following,  M.  F.  Collier  was  ap- 
pointed his  administrator.  The  said  mort- 
gage did  not  correctly  describe  the  lands 
which  H.  W.  Glasscock  and  the  plaintiff 
intended  should  be  given  as  security  for 
the  payment  of  the  note.  One  hundred  and 
sixty  acres  of  land  were  affected  by  this 


mist.ake,  it  being  described  as  the  northeast 
quarter  of  a  section  instead  of  the  north- 
west quarter.  In  February,  1905,  a  parti- 
tion proceeding  was  instituted  by  some  of 
the  heirs  of  H.  W.  Glasscock,  in  pursuance 
of  which  the  lands  correctly  described  in 
the  mortgage,  together  with  that  intended 
to  be  described,  as  well  as  other  lauds, 
were  sold  to  A.  H.  Glasscock,  son  of  II.  W. 
Glasscock,  on  April  14,  1906.  The  terms 
on  which  the  sale  was  made  do  not  appear 
in  the  complaint.  During  the  pendency  of 
the  partition  proceeding  the  court  ordered 
that  all  arties  having  any  liens  against  said 
lands  be  made  parties  to  the  suit,  but  as  to 
the  plaintiff  in  the  case  at  bar,  the  order 
was  never  complied  with.  He  was  never 
given  any  notice  of  the  proceeding.     Only 


court.  Therefore,  when  the  mortgage  debtor 
dies,  the  mortgagee's  remedy  of  personal 
judgment  is  gone,  but  for  it  is  substituted 
another  rem^y  which  is  a  proceeding  in 
rem.  The  mortgagee,  then,  still  has  two 
remedies:  one  in  the  probate  court,  against 
the  whole  estate,  the  other  in  the  circuit 
court,  against  the  mortgaged  property 
But  when  one  proceeding  in  rem  is  barred, 
docs  it  bar  the  other?  The  act  of  1891 
says  that  when  the  debt  is  barred,  the 
mortgage  is  barred.  That  means  when  the 
mortgagee  can  no  longer  pursue  the  debtor, 
he  can  no  longer  pursue  the  thing  mort- 
gaged; that  is,  when  the  debt  is  barred 
luider  the  general  statute  of  limitations, 
the  mortgage  is  barred  also.''  In  this  case 
the  question  was  also  asked,  if  the  special 
statute  of  limitations  in  the  administra- 
tion law  did  not  bar  a  debt  within  the 
meaning  of  the  act  of  1891,  when  was  the 
debt  of  the  intestate  barred  so  as  to  bar 
the  right  to  foreclose?  The  court  said: 
"The  act  of  1891  makes  no  express  pro- 
vision for  such  case.  It  refers  onl^  to  the 
general  statute  of  limitations,  and  it  means 
that  when  the  action  on  the  debt  under 
that  general  statute  is  barred,  the  right 
to  foreclose  the  mortgage  is  barred,  and 
that  is  all  that  it  means."  The  argument 
was  also  made  that  the  general  statute  of 
limitations  had  no  application  to  the  es- 
tablishing of  a  claim  or  debt  against  the 
estate  of  an  intestate,  and  therefore  if  the 
act  of  1891  referred  only  to  that  statute, 
it  had  no  reference  to  a  mortgage  debt  after 
the  death  of  the  debtor.  The  court,  how- 
ever, said  that  while  the  act  of  1891  con- 
tained no  express  provision  for  such  a  case, 
it  covered  it  by  analogy,  ■  and  that  when 
the  debt  would  be  barred  by  the  general 
statute  if  the  debtor  were  alive,  the  mort- 
gage would  be  barred. 

In  a  number  of  cases  arising  in  juris- 
dictions where  the  running  of  the  general 
statute  of  limitations  against  a  debt  bars 
an  action  for  the  foreclosure  of  a  mortgage 
ffiven  as  its  security,  a  state  of  facts  ex- 
isted which  would  bring  them  directly 
within  the  scope  of  this  note;  that  is.  the 
debt  was  barred  by  the  statute  of  nonclaim, 
81  L.R.A.(N.S.) 


but  not  by  the  general  statute  of  limita- 
tions, and  it  was  sought  to  foreclose  the 
mortgage.  These  cases,  however,  instead  of 
dealing  with  the  question  whether  the  stat- 
ute of  nonclaim,  in  barring  the  debt,  would 
act  as  a  statute  of  limitations,  and  tlius 
bar  the  foreclosure  of  the  mortgage,  merely 
held  that  it  was  not  necessary,  in  order  to 
foreclose  the  mortgage,  as  a  condition  prece- 
dent, to  present  the  claim  for  allowance; 
and  therefore,  there  would  seem  to  be  an 
implication  in  them  that  the  running  of  the 
statute  of  nonclaim  against  a  debt  before 
the  note  is  barred  by  the  general  statute 
of  limitations  does  not  bar  an  action  on 
the  mortgage.  Cases  of  this  nature,  amon<; 
possibly  many  others,  are:  Hibernia  Sav. 
&  L.  Soc.  V.  Hayes,  56  Cal.  297;  Dreyfuss 
V.  Giles,  79  Cal.  409,  21  Pac.  840;  Me- 
chanics' Bldg.  &  L.  Asso.  T.  King,  83  Cal. 
440,  23  Pac.  376;  Anglo-Nevada  Assur. 
Corp.  ▼.  Nadeau,  90  Cal.  393,  27  Pac.  302; 
German  Sav.  &  L.  Soc.  v.  Fisher,  92  Cal. 
502,  28  Pac.  591;  Atheam  v.  Ryan,  154 
Cal.  554,  98  Pac.  390;  Allen  v.  Moer,  16 
Iowa,  307;  Andrews  v.  Morse,  61  Kan.  30, 
32  Pac  640;  Macdonald  v.  CShea,  58  Wash. 
169,  108  Pac.  486. 

The  Illinois  cases  holding  that  the  fail- 
ure of  a  creditor  to  exhibit  his  claim  to 
the  probate  court  for  allowance  within 
two  years  after  letters  are  granted,  under 
a  statute  forever  barring  all  demands  not 
so  presented,  unless  the  creditors  shall  find 
other  estate  not  inventoried  or  accounted 
for,  does  not  prevent  him  from  maintain- 
ing a  suit  to  foreclose  a  mortgage  given  to 
secure  the  claim, — are  not  in  point  in  this 
connection,  since  in  that  state  it  is  held 
that  the  failure  to  present  the  claim  with- 
in the  required  time  does  not  even  bar  a 
suit  on  the  debt,  but  has  merely  the  effect 
of  limiting  the  right  to  satisfy  the  judg- 
ment out  of  property  belongino:  to  the  es- 
tate which  has  not  been  inventoried.  See 
Kittredge  v.  Nicholes.  162  III.  410,  44  N. 
E.  742;  Waughop  v.  Bartlett,  165  111.  124, 
46  N.  E.  197. 

A  case  which  would  seem  to  favor  the  doc- 
trine of  Mueller  v.  Lioht  is  Duty  v. 
Graham,   12   Tex.   427,   62   Am.   Dec.    534,^ 
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one  payment  has  been  made  on  the  note, 
which  was  on  Novmber  9,  1905,  by  A.  H. 
Glasscock,  acting  under  orders  and  direc- 
tions and  as  agent  of  the  said  M.  F.  Col- 
lier, administrator.  There  was  an  attempt- 
ed sale  of  the  property  described  in  tlie 
mortgage  by  exercise  of  the  power  of  sale 
therein  contained  on  the  Ist  day  of  July, 
1905.  The  purchaser  at  this  sale  assigned 
a  certificate  of  purchase  to  the  plaint i IT  as 
security  for  the  purchase  money.  This  sale 
was  invalid  on  account  of  incorrect  de- 
scription of  the  lands  in  the  notice  of  sale, 
they  being  described  as  being  in  township 
18  instead  of  township  17.  Plaintiff  still 
holds  the  certificate  of  purchase  executed 
at  the  time  of  the  sale.  On  a  day  which 
appears  blank  in  the  complaint,  the  plain- 
tiff executed  to  A  H.  Glasscock,  who  made 
the  payment  on  the  note  as  above  set  out, 
his  quitclaim  deed,  conveying  to  Glasscock 
all  his  right,  title,  and  interest  in  and  to 
the  property  which  was  properly  described 
in  the  mortgage, — ^that  is  to  say,  all  the 
real  estate  described  in  the  mortgage  ex- 
cept the  160  acres  which  were  incorrectly 
described.  The  purchase  money  of  the  lands 
sold  in  the  partition  proceeding  has  been 
paid  into  the  hands  of  the  defendant  G.  0. 
Idght  as  commissioner  of  the  court,  and 
there  remains  in  his  hands,  as  the  share  of 
certain  heirs  of  H.  W.  Glasscock,  now  claim- 
ing a  superior  right  to  the  same  over  plain- 
tiff, more  than  sufficient  to  pay  the  bal- 


ance due  on  the  note.  The  intereet  of 
these  heirs  in  the  estate  of  H.  W.  Glass- 
cock is  three  tenths,  he  having  left  five 
children;  two  of  them,  Frank  Glasscock  and 
Jennie  Hays,  afterwards  died,  leaving  issue. 
In  a  divorce  decree  in  favor  of  J.  N.  C. 
Glasscock  against  her  husband,  the  said 
Frank  Glasscock,  before  the  latter's  death, 
it  was  provided  that  he  should  retain  title 
to  one  half  of  his  one  fifth  interest  in  the 
estate  of  his  father,  and  that  title  to  the 
other  half  of  the  said  fifth  should  vest  In 
the  said  J.  N.  C.  Glasscock  and  all  the 
children  of  the  parties  to  the  divorce  pro- 
ceeding except  one.  J.  N.  C.  Glasscock  and 
the  children  thus  favored  are  defendants 
here,  as  are  also  the  children  of  Jennie 
Hays,  whose  interest  in  the  estate  waa  one 
fifth.  The  prayer  of  the  complaint  is  for  a 
decree  correcting  the  mortgage,  bo  that  the 
same  will  conform  to  the  intention  of  the 
parties  at  the  time  of  its  execution,  and 
read  "northwest  quarter  of  section  fifteen" 
instead  of  "northeast  quarter  of  section 
fifteen,"  that  said  mortgage  be  foreclosed, 
that  plaintiff  have  judgment  against  de- 
fendants for  the  balance  of  his  note,  and 
that  the  same  be  decreed  a  lien  upon  the 
funds  in  the  hands  of  G.  0.  Light,  commis- 
sioner; or,  if  this  be  not  done,  then  that 
the  court  ascertain  what  sum  the  said  north- 
west quarter  of  section  15  brought  at  said 
partition  sale,  and  that  his  judgment  be 
decreed  a  lien  upon  said  funds. 


where  a  mortgagee,  after  failing  to  main- 
tain an  action  on  a  note  and  a  mortgage, 
brought  an  action  of  trespass  to  try  title. 
The  court,  after  passing  on  the  question 
whether  such  an  action  might  be  main- 
tained in  any  event,  said:  "But  whether 
an  action  of  trespass  to  try  title  could  be 
maintained  in  any  case,  it  certainly  could 
not  be  permitted  after  the  debt,  the  prin- 
cipal to  which  the  mortgage  was  but  an 
incident,  is  barred  and  lost.  The  lien  by 
the  mortgage  on  the  land  was  but  an  in- 
cident to  the  debt,  and  when  the  principal 
falls,  the  incident  must  fall  with  it.  The 
debtor,  to  secure  the  appellee  against  loss, 
had  hypothecated  this  tract  of  land,  and 
the  law  had  provided  most  energetic  and 
ample  remedies  to  enforce  the  lien  thus 
given.  But  the  time  within  which  the  law 
I  would  afford  its  aid  was  limited,  and  the 
appellee  having  failed  to  avail  himself  of 
these  aids  in  the  time  prescribed,  cannot 
justly  ascribe  his  loss  to  any  other  cause 
than* his  own  laclies;  nor  can  he  require  the 
courts  to  introduce  and  adopt  new  and  un- 
usual remedies  for  his  relief." 

It  will  be  observed  that  the  decision  in 
MuELLEB  ▼.  LiOHT  is  On  the  groimd  that 
.the  bar  of  the  statute  of  nonclaim  against 
^the  debt  has  the  same  effect  on  the  mort- 
gage  security   as  the  bar   of   the   general 
[statute    of    limitations    against    the    debt, 
(and  not  upon  the  ground  Uiat  the  presenta- 
81  L.R.A.(N.8.) 


tion  of  the  debt  to  the  personal  representa- 
tives is  a  condition  precedent  to  the  en- 
forcement of  the  mortgao^e  security.  Henoe, 
cases  holding  that  the  failure  on  the  pari 
of  the  owner  of  a  note  secured  by  a  mort- 
gage to  present  his  claim  for  allowance  to 
the  administrator  of  the  debtor  within  the 
time  prescribed  by  statute  is  a  bar  to  the 
maintaining  by  him  of  a  suit  to  foreclose 
the  mortgage,  although  from  jurisdictions 
where  a  bar  of  the  debt  will  bar  a  fore- 
closure of  the  mortgage,  are  not  authority 
for  the  positon  taken  by  the  court  in  MuKi> 
LEB  V.  Ljght. 

Among  this  class  of  cases  are  the  earlier 
California  cases.  See  Harp  v.  Calahaa, 
46  Ual.  222,  and  Pitte  v.  Shipley,  46  CaL 
154. 

And  to  this  class  belong  also  Graham  ▼. 
Vining,  1  Tex.  639;  Wilson  ▼.  Harris,  91 
Tex.  427,  44  S.  W.  65;  Tiboldi  v.  Palms, 
34  Tex.  Civ.  App.  318,  78  8.  W.  726,  af- 
firmed in  97  Tex.  414,  79  8.  W.  23.  To 
the  same  effect,  among  possibly  others,  are 
Camp  V.  Grider,  62  ual.  20;  Bollinger  ▼. 
Manning,  79  Cal.  7,  21  Pae.  876;  Me- 
chanics' Bldg.  &  L.  Asso.  V.  Ktnff,  83  CaL 
440,  23  Pae.  376;  Heam  ▼.  Kennedy,  86  Cal. 
55,  24  Pae.  606;  Sanders  v.  Russell,  66 
Cal.  119,  21  Am.  St.  Rep.  26,  24  Pae.  662, 
and  Perkins  ▼.  Onyett,  86  Cal.  348,  24 
Pae.  1024, — ^where  it  was  expressly  provided 
by  statute  that  elaims  secured  by  »  Hen 
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To  this  eomplaint  defendants  filed  their 
demurrer,  setting  up  their  grounds  there- 
for in  five  paragraphs,  as  follows:  "H) 
That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
(2)  That  said  complaint  shows  on  its  face 
that  it  is  barred  by  the  statute  of  limita- 
tions of  five  years.  (3)  That  said  com- 
plaint shows  upon  its  face  that  the  note 
of  H.  W.  Glasscock,  deceased,  was  dated 
May  29,  1900,  and  that  the  same  bore  no 
credits  of  payment  made  by  H.  W.  Glass- 
cock, or  his  administrator,  made  and  paid 
under  proper  orders  of  the  probate  court. 
(4)  That  said  complaint  shows  upon  its 
face  that  said  note  is  long  since  barred 
by  the  statute  of  nonclaim.  (6)  That  said 
complaint  shows  upon  its  face  that  the  de- 
fendant G.  O.  Light  is  a  commissioner  of 
this  court,  and  that  the  fund  sought  to  be 
impounded  herein  is  still  in  his  hands  as 
such  commissioner,  appointed  by  the  court 
in  the  case  of  Mabel  Clare  Glasscock  v.  A. 
H.  Glasscock  and  others,  defendants,  and 
that  said  Light  is  still  acting  in  such  ea- 
paci^,  under  the  orders  of  the  court,  duly 
made  therein." 

The  court  sustained  the  demurrer  and 
dismissed  the  complaint,  plaintiff  saving 
exceptions.  The  decision  of  the  chancellor 
was  correct.  One  of  the  grounds  of  demur- 
rer is  that  the  complaint  shows  on  its  face 
that  it  is  barred  by  the  statute  of  limita- 
tions.    Can  the  defendant  on  demurrer  in- 


terpose the  statute  of  limitations  in  equity? 
In  the  case  of  McGehee  ▼.  Blackwell,  28 
Ark.  27,  the  court  said:  "Section  111  of 
the  Code  provides  for  what  matters  demur- 
rers may  be  interposed.  If  the  interposi- 
tion by  demurrer  6f  the  statute  of  limita- 
tions is  proper  under  our  Code,  it  must  be 
under  the  6th  clause  of  §  111,  which  reads 
as  follows:  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.'  We  see  nothing  in  this  clause 
otherwise  than  permission,  at  least,  of  the 
use  of  the  demurrer  in  interposing  such 
bar,  where  the  cause  of  action  appears  up- 
on the  face  of  the  complaint  to  be  barred; 
for  in  such  case,  there  is  in  law  no  cause 
of  action  alleged.  And  this,  we  believe, 
is  in  strict  analogy  with  the  old  chancery 
practice." 

In  equity,  when  the  complaint  shows  on 
its  face  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations,  and  does  not 
allege  facts  sufficient  to  remove  the  bar,  the 
plea  of  the  statute  of  limitations  may  be 
interposed  by  demurrer.  This  rule  is  an- 
nounced and  approved  by  all  text  writers 
on  equity  pleading  and  practice.  See  also 
McGrehee  v.  Blackwell,  supra.  The  com- 
plaint shows  on  its  face  that  the  cause  ol 
action  was  barred,  and  it  does  not  disclose 
facts  sufficient  to  remove  the  bar.  Section 
6399,  Kirby's  Dig.,  reads  as  follows:  "In 
suits  to  foreclose  or  enforce  mortgages  or 
deeds  of  trust,  it  should  be  sufficient  defense 


on  a  homestead  should  be  presented  for  al- 
lowance against  the  estate. 

In  view  of  the  reliance  placed  by  tiie 
court  in  Mitelleb  v.  Light  upon  the  cases 
holding  that  the  statute  of  nonclaim  may 
operate  to  extend  the  time  for  foreclosure 
beyond  the  period  allowed  by  the  general 
statute  of  limitations  for  an  action  on  the 
debt,  as  characterizing  the  statute  of  non- 
claim  as  a  statute  of  limitations,  it  has 
been  deemed  proper  to  present  a  few  other 
cases  on  this  point,  but  the  list  does  not 
purport  to  be  exhaustive,  since  the  point 
IS  not  within  the  scope  of  the  note,  and  at 
most  only  supplies  an  argument  in  favor 
of  the  conclusion  reached   in  Muelueb  y. 

LlOHT. 

In  Wellman  y.  Miner,  179  111.  326,  63 
N.  E.  609,  it  was  held  that  since  a  mort- 
gage is  but  an  incident  to  the  debt  se- 
cured by  it,  and  the  statute  of  limitations, 
barring  a  foreclosure,  does  not  expire  until 
the  debt  is  barred,  a  statute  providing  that 
if  tlie  person  against  whom  an  action  may 
be  brought  dies  within  the  limitation 
period,  the  action  may  be  brought  against 
his  personal  representative  after  tlie  ex- 
piration of  such  period,  and  within  a  year 
from  the  granting  of  letters,  having  the 
effect  of  extending  the  period  of  limitations 
on  the  note,  also  extends  the  period  of 
limitations  barring  the  foreclosure  of  the 
mortgage. 
31  LJLA.(K.S.) 


To  the  same  effect  is  Roberts  ▼.  Tunnell, 
166  III.  631,  46  N.  E.  713. 

But  it  has  been  held  in  jurisdictions 
where  an  action  on  a  mortgage  is  barred  in 
the  same  time  as  an  action  on  the  debt, 
that  while  the  presentation  of  a  claim  with- 
in the  period  allowed  by  the  statute  of 
nonclaim  will  extend  the  period  of  the 
statute  of  limitations  on  the  note,  it  will 
not  suspend  the  right  of  action  on  the  mort- 
gage. Gleason  v.  Hawkins,  32  Wash.  464, 
73  Pac.  633;  Frew  ▼.  Clark,  34  Wash.  661, 
76  Pac.  85.  This  result,  however,  was  ap- 
parently on  the  assumption  that  the  period 
of  the  statute  of  limitations  applicable  to 
the  mortgage  itself  had  expired,  and  there- 
fore the  bar  against  the  mortgage  was  not 
dependent  upon  the  debt  itself  being  barred. 

For  effect  of  statutory  bar  of  principal 
debt  on  the  right  to  foreclose  a  mortgage 
or  deed  of  trust  securing  the  same,  see  note 
to  Kulp  ▼.  Kulp,  21  L.R.A.  550. 

The  question  whether  the  statute  of  limi- 
tations is  supended  during  the  period  al- 
lowed an  administrator  to  bring  an  action 
is  discussed  in  a  case  note  to  Morse  v. 
Hayes,   13  L.R.A.(N.S.)    1200. 

The  effect  of  bar  of  other  remedies  to 
prevent  a  sale  of  property  under  a  power 
in  a  trust  deed  or  mortgage  has  been  the 
subject  of  discussion  in  a  note  to  Foot  v» 
Burr,   13  L.R.A.(N.S.)    1210.  G.  V. 


.1018 


ARKANSAS  SUPREME  COURT. 


Nov., 


that  they  have  not  been  brought  within 
the  period  of  limitation  prescribed  by  law 
for  a  suit  on  the  debt  or  liability  for  the 
security  of  which  they  were  given."  Then 
follows  a  proviso,  which  is  not  pertinent 
to  the  issues  involved  in  this  suit.  In  the 
case  of  American  Mortg.  Co.  v.  Milam,  64 
Ark.  305,  42  8.  W.  417,  the  court  said: 
''Under  this  statute  [referring  to  the  one 
quoted],  suits  in  equity  to  foreclose  as  well 
as  suits  at  law  for  the  possession  of  the 
property  mortgaged  must  be  brought  within 
the  period  of  limitation  for  a  suit  on  the 
debt  which  the  mortgage  or  deed  of  trust 
was  given  to  secure.  The  purpose  of  the 
legislature  was,  simultaneously  with  the 
barring  of  the  debt,  to  extinguish  every 
remedy  under  the  mortgage  or  deed  of  trust 
securing  it." 

It  is  insisted  that  the  period  of  limita- 
tion referred  to,  both  in  the  statute  and  in 
the  language  of  the  decision  supra,  means 
the  statute  of  limitation  applicable  to  the 
debt  had  the  mortgagor  lived;  and  that  it 
is  not  affected  by  the  statute  of  nonclaim 
after  his  death.  In  support  of  their  con- 
tention they  cite  the  cases  of  Hall  v.  Denck- 
la,  28  Ark.  506,  and  Pope  v.  Boyd,  22  Ark. 
535.  But  these  cases  were  decided  before 
the  statute  in  question  was  enacted,  and 
with  reference  to  the  law  as  it  then  existed. 
The  decisions  of  the  court  since  the  passage 
of  the  act  are  to  the  effect  that  if  the  debt 
would  be  barred  regardless  of  the  mortgage, 
then  the  right  to  foreclose  or  to  enforce 
the  mortgage  is  also  barred. 

In  the  case  of  Salinger  v.  Black,  68  Ark. 
449,  60  S.  W.  229,  the  court,  in  discussing 
the  statute  with  reference  to  the  foreclo- 
sure of  a  mortgage,  said:  "The  debt  secured 
by  the  mortgages  in  this  case  was  evidenced 
by  promissory  notes,  and  the  period  of 
limitation  within  which  the  statute  pro- 
vides actions  shall  be  brought  on  promis- 
sory notes  is  five  years  after  the  cause  of 
action  shall  accrue.  But  if  the  maker  of 
promissory  notes  shall  die  before  an  action 
upon  the  notes  be  barred,  and  letters  of  ad- 
ministration are  granted  upon  his  estate, 
the  five-years  statute  ceases  to  run  as  to 
him,  because,  under  our  law,  it  is  displaced 
at  once  by  the  two-years  statute  of  non- 
claim,  which  runs  against  all  subsisting 
claims  against  the  estate  of  the  maker  not 
barred,  not  from  the  accrual  of  the  cause 
of  action,  but  from  the  grant  of  letters 
upon  his  estate.  ...  In  the  case  at  bar 
the  promissory  notes  secured  by  the  mort- 
gages were  not  barred  by  the  statute  of 
limitation  at  the  death  of  Saul  Salinger, 
their  maker,  and  were  duly  probated  within 
the  time  prescribed  by  the  statute.  After 
this  no  statute  of  limitation  ran  against 
them  until  after  the  close  of  the  adminis- 
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tration  of  the  estate  of  the  deceased,  which 
was  open  at  the  commencement  of  this 
suit." 

Again,  in  the  case  of  Ross  v.  Frick  Co. 
73  Ark.  45,  83  S.  W.  343,  which  was  a  suit 
to  foreclose  a  mortgage  where  one  of  ths 
notes  which  the  mortgage  was  given  to  se- 
cure was  due  before,  and  the  other  after, 
the  death  of  the  mortgagor,  the  court  said: 
"When  Ross  died,  the  statute  of  limita- 
tions ceased  to  run  against  the  notes,  and 
was  succeeded  by  the  two-years  statute  of 
nonclaim,  which  runs  from  the  grant  of 
letters  of  administration,  and  none  were 
granted  upon  the  estate  of  Ross  before  the 
commencement  of  this  suit." 

In  the  case  of  McGill  v.  Hughes,  84  Ark. 
238,  105  S.  W.  255,  the  court  said:  "In 
this  case  five  years  after  the  right  of  ac- 
tion accrued  was  the  time  within  which  the 
law  provides  that  the  action  upon  the  note 
should  have  been  commenced.  The  right 
of  action  accrued  on  the  1st  day  of  Janu- 
ary, 1900,  and  was  barred  on  the  Ist  day 
of  January,  1905,  unless  the  time  for  bring- 
ing the  same  was  extended  by  pajrments  or 
the  death  of  McGill.  He  died  before  the 
expiration  of  the  five  years,  and  the  statute 
of  limitation  then  ceased  to  run  against 
the  note  and  mortgage,  and  was  succeeded 
by  the  two-years  statute  of  nonclaim,  which 
ran  from  the  grant  of  letters  of  administra- 
tion to  Plumlee  in  January,  1905.  The 
note  and  mortgage  continued  in  full  force 
and  effect  for  two  years  after  that  day,  or 
until  they  were  paid  or  satisfied.  Rosa  v. 
Frick  Co.  supra.  The  decree  of  foreclosure 
of  the  mortgage  was  rendered  on  the  20th 
day  of  February,  1906,  within  two  years. 
They  were  not  barred." 

The  effect  of  these  decisions  is  to  bold 
that  if  the  debt  which  the  mortgage  is  giv- 
en to  secure  is  barred,  then  the  right  to 
foreclose  or  to  enforce  the  mortgage  is  al- 
so barred. 

In  the  case  of  Ross  v.  Frick  Co.  supra, 
Ross,  the  mortgagor,  died  on  June  14, 
1885.  One  .of  the  notes  which  the  mortgage 
was  given  to  secure  became  due  April  1. 
1885,  and  the  other  August  1,  1885.  No 
payments  had  been  made  on  the  notes.  The 
suit  was  commenced  on  the  20th  of  Novem- 
ber, 1890.  The  notes  had  not  been  probated 
against  the  estate  of  Ross,  for  letters  of  ad- 
ministration had  not  been  granted  when  the 
suit  to  foreclose  was  commenced.  If  the 
statute  of  five  years,  unaffected  by  the  stat- 
ute of  nonclaim,  governs,  it  is  evident  that 
the  court  would  have  held  that  the  right  to 
foreclose  was  barred. 

In  the  case  of  McGill  t.  Hughes,  supra, 
the  record  does  not  disclose  that  the  notes 
were  probated  against  the  estate  of  McGill 
and  it  affirmatively  showed  that  no  pa;* 
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menta  had  been  made  on  the  notes.  There* 
fore,  if  the  period  of  limitations  of  live 
^e&rs,  unaifected  by  the  statute  of  non- 
«laim  governs,  the  court  would  have  held 
that  the  right  to  foreclose  was  barred. 
This  view  is  borne  out  by  the  decision  in 
the  case  of  Salinger  v.  Black,  supra.  If 
the  period  of  five  years,  unaffected  by  the 
statute  of  nonclaim,  governs,  the  court 
would  not  have  held  that  the  time  to  fore- 
close the  mortgage  was  extended  by  the  pro- 
bation of  the  claim  within  the  two  years 
after  grant  of  letters  of  administration 
upon  the  mortgagor's  estate  to  the  time  in 
which  the  debt  itself  would  have  been  barred 
had  no  mortgage  been  given  to  secure  it. 

It  is  not  necessary  to  probate  the  evi- 
dence of  debt  against  the  estate  of  the  de- 
cedent, for  the  reason  that  the  mortgagee 
has  the  absolute  right  to  satisfy  his  debt 
out  of  the  mortgaged  property ;  but  he  must 
do  this  within  the  period  of  time  which  the 
law  allows  him  to  proceed  against  the  debt- 
or, or  against  his  estate,  had  no  mortgage 
been  given.  In  other  words,  the  statute 
fixes  the  lapse  of  time  which  shall  bar  a 
suit  to  foreclose  a  mortgage  the  same  as 
upon  the  evidence  of  debt  for  which  it  is 
given  to  secure.  In  short,  when  the  debt 
is  barred,  the  right  to  foreclose  the  mort- 
gage is  barred. 

The  complaint  alleges  that  H.  W.  Glass- 
cock, the  maker  of  the  note  which  the  mort- 
gage in  question  was  given  to  secure,  died 
on  February  25,  1901,  and  that  on  March  9 
following  M.  F.  Collier  was  appointed  ad- 
ministrator of  his  estate:  but  it  does  not 
disclose  that  the  note  was  probated  against 
his  estate  within  two  years  after  grant  of 
letters  of  administration  upon  his  estate. 
The  present  suit  was  instituted  on  May  15, 
1908. 

It  necessarily  follows  from  the  views  we 
have  expressed  that  plaintififs  right  to  en- 
force his  mortgage  is  barred.  Having 
reached  this  conclusion,  it  is  useless  for  us 
to  consider  the  other  special  causes  of  de- 
murrer. 

We  find  no  error  in  the  record,  and  the 
decree  will  be  afSrmed. 

McCnlloch.  Ch.  .T.,  dissenting: 
The  complaint  alleges  a  payment  by  the 
administrator  within  the  five-year  period 
of  limitation.  If  the  payment  was  not  au- 
thorized by  an  order  of  the  probate  court, 
this  could  have  been  pleaded  by  answer ;  but 
the  complaint  was  good  on  demurrer,  for, 
from  the  allegation  that  the  payment  was 
made  by  the  administration,  it  should  be 
inferred,  in  testing  the  sufiiciency  of  the 
eomplaint  on  demurrer,  that  the  alleged 
payment  was  an  authorized  one.  The  mort- 
gage debt  matured  May  22,  1902.  Glass- 
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cock,  the  debtor,  died  February  25,  1901. 
Payment  was  made  by  the  administrator 
November  9,  1905,  and  this  action  was  com- 
menced May  15,  1903.  The  action  was  not 
barred  by  the  five-year  statute  of  limita- 
tions. 

I  do  not  think  the  statute  of  nonclaims 
operates  to  bar  a  right  of  foreclosure  which 
is  not  barred  by  the  general  statute  of 
limitations.  We  have  held  that,  on  the 
death  of  a  mortgage  debtor,  the  statute  of 
nonclaims  displaces  the  general  statute  of 
limitations  for  the  purpose  of  extending 
the  period  within  which  suits  to  foreclose 
a  mortgage  may  be  instituted.  Salinger 
V.  Black,  68  Ark.  449,  60  S.  W.  229;  Ross 
V.  Frick  Co.  73  Ark.  45,  83  S.  W.  343 ;  Mc- 
Gill  V.  Hughes,  84  Ark.  238,  105  S.  W. 
255.  But  it  is  an  entirely  different  ques- 
tion as  to  whether  the  statute  of  nonclaims 
operates  for  the  purpose  of  shortening  the 
period  which  a  mortgagee  is  given  under 
the  general  statute  of  limitations  to  fore- 
close his  mortgage.  Prior  to  1889  the 
statute  of  limitations  as  to  an  action  on  the 
debt  secured  by  a  mortgage  on  land  had  no 
application  to  an  action  to  foreclose  a  mort- 
gage, and  seven  years'  adverse  possession 
of  the  mortgaged  lands  was  necessary  to 
bar  an  action  to  foreclose.  Ringo  v.  Wood- 
ruff, 43  Ark.  469.  This  court  had  also 
held  that  ''the  statute  of  nonclaim  has  no 
application  to  a  debt  secured  by  a  deed  of 
trust,  where  the  creditor  seeks  to  subject 
the  trust  property  to  the  payment  of  his 
debt,  which  he  may  do  without  authentica- 
tion and  exhibition  of  his  claim  to  the  ad- 
ministrator of  his  debtor."  Pope  ▼.  Boyd, 
22  Ark.  535. 

In  this  state  of  the  law,  the  legislature 
enacted  the  statute  of  March  25,  1889, 
which  provides  that  "in  suits  to  foreclose 
or  enforce  mortgages  or  deeds  of  trust,  it 
shall  be  sufficient  defense  that  they  have 
not  been  brought  within  the  period  of  limi- 
tation prescribed  by  law  for  a  suit  on  the 
debt  or  liability  for  the  security  of  which 
they  were  given."  Acts  1889,  p.  74,  §  1. 
It  is  evident  to  my  mind  that  the  legisla- 
ture, in  passing  this  statute,  had  reference 
to  the  general  statutes  of  limitations,  and 
not  to  the  statute  prescribing  the  time  with- 
in which  claims  against  the  estates  of  de- 
ceased persons  must  be  probated.  It  is  by 
this  court — ^and  correctly,  I  think — ^held  in 
the  cases  just  cited  that,  as  the  statute  of 
nonclaims  keeps  alive  a  debt  not  barred 
at  the  time  of  the  death  of  a  debtor,  it  al- 
so keeps  alive  the  right  of  action  to  fore- 
close the  mortgage,  notwithstanding  it 
would  be  barred  by  the  general  statute  of 
limitations;  but  it  should  not  be  held  that 
the  statute  of  nonclaims  shortens  the  time 
which  a  mortgage  may  be  foreclosed  under 
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the  general  statutes  of  limitation,  when  it 
is  evident  that  the  legislature  did  not,  in 
the  act  of  1889,  have  any  reference  to  the 
statute  of  nonclaim. 


ARKANSAS  8UPREMS  COURT. 

ARKANSAS    VALLEY    TRUST    COMPA- 
NY et  al.,  Appts., 
▼. 

MARY  L.  McILROY,  by  Next  Friend. 

(—  Ark.  — ,  133  S.  W.  816.) 

Negligence  —   fire  —   duty   to  protect 
child. 

1.  One  owes  no  duty  to  a  twelve-year- 
old  child  to  guard  it  from  a  fire  which  he 
has  started  out  of  doors,  if  the  child  is  of 
sufficient  intelligence  and  capacity  to  know 
that  the  fire  will  burn  and  is  dangerous. 

Proximate  cause  —  playing  with  fire  — 
injury. 

2.  The  act  of  a  twelve-year-old  child  in 
lighting,  at  a  fire  left  smoldering  in  a  lot, 
a  piece  of  paper,  in  order  to  transfer  fire 
to  another  place,  and  not  the  original  act  of 
setting  out  the  smoldering  fire,  is  the  proxi- 
mate cause  of  its  being  injured  through  the 
fire  communicating  to  its  clothes  and  burn- 
ing it. 

Evidence  —  statements  of  one  codefend- 
ant  —  admissibility. 

3.  Evidence  of  statements  by  one  of  sev- 
eral codefendants  sought  to  be  held  liable  for 
the  negligent  burning  of  a  child  through 
fire  set  out  by  him,  made  after  the  occur- 
rence and  in  the  absence  of  the  other  de- 
fendants, to  the  effect  that  he  told  the  child 
to  watch  the  fire,  is  not  admissible  against 
them. 

Same  —  declarations  of  agent  —  res 


4.  Evidence  of  statements  by  an  agent 
with  authority  to  set  out  a  fire  which  result- 
ed in  injury  to  a  child,  made  at  the  time  of 
the  fire  and  as  part  of  the  res  gestCBf  is  ad- 
missible against  his  principals  in  an  action 
brought  to  hold  them  liable  for  the  injury. 

Note. —As  to  doctrine  of  attractive  nui- 
sance in  general,  see  note  to  Cahill  v.  Stone, 
19  L.R.A.(N.S.)  1094,  which  includes  the 
question  of  age  limit  and  proximate  cause 
as  affecting  the  application  of  that  doctrine. 

The  general  subject  of  anticipation  as  an 
element  of  proximate  cause  is  considered  in 
the  note  to  Kreigh  v.  Westinghouse,  C.  K. 
A  Co.  11  L.RA.(N.S.)  684. 

As  to  whether  the  intervening  act  of  a 
child  will  break  the  causal  connection  be- 
tween the  defendant's  negligence  and  injury, 
see  note  to  United  States  Natural  Gas  Co. 
v.  Hicks,  23  L.R.A.(N.S.)  249. 

And  as  to  liability  for  iniury  to  children 
from  explosives  left  accessible  to  them,  see 
note   to    Akin    v.   Bradlev    Ensnneering    & 
Machinery  Co.  14  LJLA.(N.S.)  686. 
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Negligence  —  putting  child  to   watx^ 
fire. 

5.  One  who  directs  a  child  to  watch  and 
guard  a  fire  which  he  has  set  out,  without 
giving  it  proper  warning  as  to  the  danger 
from  it,  is  liable  for  injury  due  to  its  cloth- 
ing catching  fire  in  its  attempt  to  transfer 
fire  from  one  place  to  another,  if  in  view  of 
its  age,  intelligence,  and  capacity,  it  la  not 
guilty  of  contributory  neghgenoe. 

(January  2,  1911.) 

APPEAL  by  defendants  from  »  jndgmeni 
of  the  Circuit  Court  for  Sebastian  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defoidants* 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Read  &  McDcmough  and  Ins 
D.  Oglesby,  for  appellants: 

It  was  not  n^lect  for  Berg  to  leave  the 
fire  while  it  was  burning,  so  far  as  plain- 
tiff was  concerned. 

Scheffer  v.  Washington  City,  V.  M.  & 
6.  S.  R.  Co.  105  U.  6.  249,  26  L.  ed.  1070; 
St.  Louis,  I.  M.  &  S.  R.  Co.  ▼.  Bragg,  69 
Ark.  402,  86  Am.  St.  Rep.  206,  64  &  W. 
226;  Ultima  Thule,  A.  &  M.  R.  Co.  v. 
Benton,  86  Ark.  280,  110  S.  W.  1037; 
Martin  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  55 
Ark.  610,  19  S.  W.  314;  James  ▼.  James, 
58  Ark.  157,  41  Am.  St.  Rep.  95,  23  S. 
W.  1099;  St.  Louis,  K.  &  S.  K  R.  Co.  t. 
Fultz,  91  Ark.  260,  120  S.  W.  984;  Sey- 
mour V.  Union  Stock  Yards  &  Transit  Co. 
224  111.  579,  79  N.  E.  950;  Lee  v.  Jones, 
181  Mo.  291,  103  Am.  St  Rep.  596,  79 
S.  W.  927. 

Plaintiff  was  guilty  of  contributory  neig- 
ligence  as  a  matter  of  law. 

Bums  V.  St.  Louis  Southwestern  R.  Co. 
76  Ark.  10,  88  S.  W.  824;  Chicago  Union 
Traction  Co.  v.  McCinnis,  112  111.  App.  177; 
Fitzgerald  v.  Chicago,  B.  &  Q.  R.  Co.  114 
111.  App.  118;  Albert  v.  New  Yoik,  76  App. 
Div.  553,  78  N.  Y.  Supp.  355;  Brinkley 
Car  Works  &  Mfg.  Co.  v.  Cooper,  70  Ark. 
331,  57  L.R.A.  724,  67  S.  W.  752. 

Mr.  Vincent  M.  Miles,  for  appellee; 

Whether  or  not  people  properly  guard 
fires,  who  have  started  them,  is  a  question 
for  the  jury. 

Bizzell  V.  Booker,  16  Ark.  308;  Powers 
V.  Craig,  22  Neb.  621,  35  N.  W.  888; 
Bolton  V.  Calkins,  102  Mich.  69,  60  K.  W. 
297;  Day  v.  H.  C.  Akeley  Lumber  Co.  54 
Minn.  522,  23  L.R.A.  513,  66  N.  W.  243. 

If  one  maintains  a  dangerous  and  at- 
tractive instrumentality  on  his  own  prop- 
erty, he  is  liable  to  a  child,  although  a  rank 
trespasser,  who  is  injured  thereby. 

Union  P.  R.  Co.  v.  McDonald,  162  U.  8. 
268,  38  L.  ed.  438,  14  Sup.  Ct  Rep.  619. 
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The  question  of  contributory  negligence 
in  a  child  is  for  the  jury. 

St.  Louis,  L  M.  &  S.  R.  Go.  v.  Rezroad. 
59  Ark.  180,  26  S.  W.  1037 ;  Texarkana  Gas 
A  Electric  Light  Co.  ▼.  Orr,  59  Ark.  215, 
43  Am.  St.  Rep.  30,  27  S.  W.  66;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Dawson,  68 
Ark.  1,  56  S.  W.  46;  St.  Louis,  I.  M.  & 
S.  R.  Co.  T.  Colum,  72  Ark.  1,  77  S.  W. 
596. 

Fraventhaly  J.,  delivered  the  opinion 
of  the  court: 

This  was  anr  action  instituted  by  Mary 
L.  Mcllroy  for  the  recovery  of  damages  for 
personal    injuries    sustained    by   her    from 
bums   which   it   was   alleged   were   caused 
by   the  negligent   acts   of   the   defendants. 
The   plaintiff  was   a  minor   about  twelve 
3rears   old,   and   she   was   living  with   her 
father  in  the  city  of  Ft.  Smith  upon  prem- 
ises rented  from  one  of  the  defendants,  the 
Arkansas    Valley    Trust    Company,    a    do- 
mestic corporation,  of  which  C.  R.  Brecken- 
ridge,  another  defendant,  was  president.    A. 
H.  Berg,  the  third  defendant,  was  employed 
by  the  Arkansas  Valley  Trust  Company  to 
rent  out  and  care  for  said   premises.     In 
December,  1908,  said  Berg  set  fire  to  the 
dry  grass  and  weeds  which  had  accumulated 
in  the  yard  on  said  premises.     It  was  al- 
leged  in  the  complaint  that  after  setting 
fire   to   said   grass   and   weeds,   said   Berg 
carelessly  and  negligently  went  away  with- 
out  leaving  any  competent  person  to   at- 
tend to  and  care  for  said  fire,  while  same 
was  yet  vigorously  burning;  that  the  plain- 
tiff came  into  the  yard  where  the  fire  was 
left   burning,    and   therefrom    her   clothing 
was  ignited,  burning  her  body  severely.  The 
testimony  on  the  part  of  the  plaintiff  tend- 
ed to  prove  that  said  Breckenridge  author- 
ized and  directed   said  Berg  to  bum  the 
grass  and  weeds  on  said  lot,  and  that  at 
the  time  said  Berg  set  out  said  fire,  the 
plaintiff  was  upon  the  porch  of  the  house 
in  the  same  yard,  and  that  he  left  the  fire 
while  it  was   still   burning,   and   that   he 
directed  the  plaintiff  to  watch  or  guard  it. 
The  testimony  on  the  part  of  the  plaintiff 
tended    further    to    prove    that    the    child 
went  to  the  burning  grass,  either  to  guard 
or  play  with  it,  and  that  her  clothes  caught 
fire  therefrom.     The  testimony  on  the  part 
of  the  defendants  tended  to  prove  that  after 
setting   fire   to   the  grass,   Berg   remained 
until  it  had  died  out  except  in  some  low 
places,   where  it  was   slightly   smoldering, 
and  that  he  did  not  see  the  plaintiff  and 
did  not  request  her  to  watch  the  fire.    The 
plaintiff  was  of  the  average  intelligence  of 
a  girl  of  twelve  years  of  age,  and  on  the 
day  that  Berg  set  out  the  fire  her  father 
and  mother  were  at  the  house,  and  saw  the 
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fire  set  out  by  Berg,  and  did  not  object  to 
the  firing  of  the  weeds  and  grass.  Upon 
its  own  motion  the  court  gave  the  fol- 
lowing instructions  to  the  jury: 

"(A)  If  a  person  leaves  a  fire  or  other 
instrumentality  attractive  to  children  un- 
guarded at  a  place  where  children  are  ac- 
customed to  go  and  play,  and  a  child  does 
go  to  or  near  such  fire  or  other  dangerous 
instrumentality  attractive  to  children,  and 
is  injured,  such  child  can  recover  damages 
from  all  those  concerned  in  leaving  un- 
guarded such  fire  or  other  dangerous  in- 
strumentality  attractive  to   children. 

"(B)  If  the  jury  finds  from  the  evidence 
that  the  proximate  cause  of  the  injury  to 
the  plaintiff  was  some  voluntary  act  of  hers 
in  attempting  to  set  fire  to  and  bum  grass, 
and  was  not  caused  by  reason  of  or  on  ac- 
count of  negligence  of  defendant  Berg  (if 
negligent)  in  leaving  fire  in  the  yard,  then 
defendant  would  not  be  liable." 

And  at  the  request  of  plaintiff  it  gave, 
among  other  instructions,  the  following: 

"(6)  If  you  find  from  a  fair  preponder- 
ance of  the  testimony  in  this  cause  that  de- 
fendant A.  H.  Berg,  while  acting  within 
the  scope  of  his  authority  as  agent  for  the 
Arkansas  Valley  Trust  Company,  and  under 
the  directions  of  C.  R.  Breckenridge,  negli- 
gently set  out  a  fire  on  the  lot  of  the  resi- 
dence of  Mary  Mcllroy's  father,  and  negli- 
gently left  said  fire  before  the  same  was 
extinguished,  and  went  away,  and  that 
Mary  Mcllroy,  an  infant  of  tender  years, 
went  to  or  near  said  fire  and  began  to  play 
with  the  same,  and  while  so  doing  acci- 
dentally caught  fire  and  was  burned  and 
injured,  as  set  out  in  the  complaint,  you 
will  find  for  the  plaintiff  and  against  the 
defendants,  unless  you  find  that  she  was  of 
sufficient  age  and  discretion  to  be  able  to 
guard  against  her  own  negligent  acts,  if 
guilty  of  any." 

The  defendants  requested  the  court  to 
give  the  following  instruction,  which  was 
refused: 

"(5)  If  the  jury  believe  from  the  evidence 
that  the  defendant  Berg  set  fire  to  the  grass 
in  the  Mcllroy  yard,  at  the  request  of  plain- 
tiff's mother  or  of  his  own  volition;  that, 
after  the  grass  had  about  burned  out,  he 
left;  that  plaintiff  then  went  into  the  yard 
with  pieces  of  paper  and  set  fire  to  some 
of  the  grass  which  had  not  burned,  and 
while  engaged  in  thus  setting  fire  to  the 
unbumed  grass,  she  in  some  way  accidental- 
ly caught  on  fire, — the  defendants  are  not 
liable." 

The  jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  $2,500  against  all  the  de- 
fendants, and  they  have  appealed  from  the 
judgment  rendered  thereon. 

The   liability  of   the  defendantli  to   the 
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plaintiff  for  the  injury  which  she  Bustained 
depends  upon  whether  or  not  it  was  a  con- 
sequence of  negligence  on  the  part  of  Berg, 
and  due  to  a  want  of  that  prudence  and 
care  which  the  law  required  him  to  observe 
in  setting  out  and  guarding  the  fire.  It  is 
not  contended  that  he  did  not  have  the 
right  to  set  out  the  fire,  but  it  is  urged 
that  he  was  negligent  in  leaving  the  fire 
while  it  was  yet  burning,  and  thereby  at- 
tracting the  plaintiff,  a  child,  to  this  danger- 
ous, but  alluring,  element  which  was  un- 
guarded. The  principle  upon  which  the 
act  of  negligence  of  Berg  is  thus  predicated 
is  that  where  one  maintains  upon  premises 
an  object  of  an  uncommon  character  which 
is  dangerous  in  its  nature,  and  to  which 
children  would  ordinarily  be  attracted,  he 
is  liable  for  the  consequent  injury  to  them 
therefrom.  And  it  was  upon  this  principle 
that  the  above  instruction  (A)  was  given 
by  the  court  of  its  own  motion.  By  that 
instruction  the  jury  were  told  that  if  a 
person  leaves  a  fire  or  other  instrumentality 
attractive  to  a  child  unguarded  at  a  place 
where  the  child  is  likely  to  play,  and  the 
ehild  goes  near  the  fire  and  is  injured,  such 
person  is  liable  for  the  injury.  According 
to  this  instruction  the  child  might  be  of 
an  age  and  intelligence  to  fully  appreciate 
the  danger  which  might  result  from  play- 
ing with  the  fire,  and  yet,  if  such  a  child 
should  go  to  the  fire  and  be  injured,  a 
liability  for  such  injury  would  result.  But 
under  such  circumstances  a  cause  for  ac- 
tionable negligence  would  not  arise.  Be- 
fore one  can  be  held  liable  for  an  alleged 
negligent  act,  it  must  be  the  proximate 
cause  of  the  injury,  and  also  of  such  a  na- 
ture that  the  consequent  injury  should  be 
one  which,  in  the  light  of  the  attending 
circumstances,  a  person  of  ordinary  fore- 
sight and  prudence  would  have  anticipated. 
As  is  said  in  the  case  of  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Bragji.  69  Ark.  402,  86 
Am.  St.  Rep.  206,  64  S.  W.  226:  "It  is 
a  fundamental  rule  of  law  that,  to  recover 
damages  on  account  of  the  unintentional 
negligence  of  another,  it  must  appear  that 
the  injury  was  the  natural  and  probable 
consequence  thereof,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  at- 
tendinp^  circumstances." 

In  the  case  of  Gage  v.  Harvey,  66  Ark. 
68,  43  L.R.A.  143,  74  Am.  St.  Rep.  70, 
48  S.  W.  898,  Mr.  Justice  Battle  said: 
"In  determining  whether  an  act  of  a  de- 
fendant is  the  proximate  cause  of  an  in- 
jury, the  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the 
act, — such  a  consequence,  under  the  sur- 
rounding circumstances  of  the  case,  as 
might  ai^  ought  to  have  been  foreseen  by 
the  defendant  as  likely  to  flow  from  his 
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act."     21  Am.  &  Eng.  Enc.  Law,  p.  489; 
29   Cyc.   Law   &  Proc.  p.   493;    St.  Louia^ 
I.  M.  &  S.  R.  Co.  v.  Buckner^  89  Ark.  6B, 
20  L.R.A.(N.S.)  458,  115  &  W.  92S. 

The  leaving  upon  the  premises  of  a  das- 
gerous  object  attractive  to  ehildren  does 
not  alone  constitute  the  act  of  negligence; 
the  act  of  negligence  consists  in  leaving  such 
object  under  such  circumstances  that  one  of 
ordinary  prudence  might  reasonably  ezpeei 
that  a  child  too  young  to  appreciate  th* 
danger  would  be  allured  to  and  attraeted 
thereby.  What  might  be  an  act  of  negli- 
gence in  leaving  such  an  object  or  element 
resulting  in  attracting  thereto  a  child  of  a 
few  years  of  age,  and  too  young  to  appre- 
ciate the  danger  therefrom,  might  not  bo 
an  act  of  negligence  if  it  should  be  reason- 
ably expected  that  only  a  child  of  the  ag<e 
and  maturity  to  fully  understand  and  ap- 
preciate the  danger  from  such  an  object  or 
element  should  go  near  thereto.  Because  it 
would  not  be  reasonably  anticipated  that 
a  child  of  sufficient  maturity  and  intelii- 
gence  to  appreciate  the  danger  from  fire 
would  go  to  and  play  with  this  dangerous 
element.  The  character  of  the  object  or 
element  thus  left  on  the  premises,  and 
the  maturity  and  intelligence  and  capacity 
of  the  child,  must  be  taken  into  considera- 
tion before  it  can  be  said  that  the  leav- 
ing such  object  or  element  on  the  premises 
\mguarded  is  such  an  act  of  negligence  that 
a  liability  would  result  therefrom  for  a  con- 
sequent injury.  In  the  case  at  bar  the 
element  was  fire,  known  to  be  dangerous 
by  very  young  children,  and  the  child  was 
twelve  years  old  and  of  the  average  intel- 
ligence of  a  child  of  that  age.  If  a  person 
of  ordinary  prudence  and  foresight  would 
not  anticipate  that  a  child  of  that  age  and 
intelligence  would  not  appreciate  the  dan- 
ger from  fire,  and  would  play  with  it,  then 
it  would  not  be  an  act  of  negligenod  to  leave 
it  where  such  child  might  go.  In  the  case 
of  Brinkley  Car  Works  &  Mfg.  Co.  v.  Coop- 
er, 70  Ark.  331,  57  L.R.A.  724,  67  S.  W. 
752,  Mr.  Justice  Riddick,  speaking  of  aa 
alleged  act  of  negligence  in  permitting  a 
pool  of  hot  water  to  remain  upon  premiaea, 
into  which  a  child  of  six  years  of  age 
walked,  and  was  scalded,  said:  "There  are 
few  boys  of  six  years  of  age  that  do  not 
know  that  fire  or  hot  water  will  bum,  and 
if  this  boy  possessed  that  amount  of  in- 
telligence, and  yet  went  on  the  premiaea 
of  the  company,  and  of  his  own  volition  or 
cflirelessness  walked  into  an  open  pool  of 
water  that  he  knew  was  hot,  we  think  that 
no  recovery  can  be  had  for  injury  thus 
sustained  by  him."  So,  in  the  case  in  re- 
view, if  the  plaintiff  was  of  the  intelligence 
and  capacity  to  know  that  fire  would  bum 
and  was  dangerous,  then  it  could  not  be 
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said  that  the  defeudants  were  negligent  in 
not  foreeeing  that  she  would  be  attracted 
to,  and  would  play  with,  fire  that  was  left 
in  the  yard.  We  think,  therefore,  the  court 
erred  in  giving  said  instruction  (A)  of 
its  own  motion.  And  for  the  same  reason 
the  court  erred  in  giving  instruction  No. 
5  on  behalf  of  the  plaintiff. 

We  are  also  of  the  opinion  that  the  court 
erred  in  giving  instruction  (B)  of  its  own 
motion.  The  testimony  on  the  part  of  de- 
fendants tended  to  prove  that  when  said 
Berg  left  the  fire,  it  had  about  died  out, 
and  that  only  .in  a  low  place  where  the 
grass  was  damp  it  was  still  smoldering; 
and  that  the  plaintiff  took  some  paper  and 
ignited  it  at  such  smoldering  fire,  and  with 
the  lighted  paper  attempted  to  set  on  fire 
grass  at  another  place  in  the  yard,  and 
thereby  ignited  her  clothes.  Such  alleged 
act  was  an  efficient  intervening  cause,  which 
resulted  in  the  injury.  It  was  not  the 
probable  and  natural  consequence  of  the 
setting  out  of  the  fire  by  Berg,  but  was  as 
independent  of  it  as  if  the  child  had  set 
fire  to  the  paper  with  matches,  and  there- 
from had  ignited  her  clothes.  For  such 
act  the  defendants  would  not  be  liable,  even 
though  Berg  was  negligent  in  setting  out 
the  fire.  Gage  v.  Harvey,  supra;  Wharton, 
Neg.  §  134;  29  Cyc.  Law  &  Proc.  p.  499. 
The  act  of  the  plaintiff  in  lighting  the 
paper,  and  therefrom  igniting  her  clothes 
while  she  herself  was  attempting  to  set 
other  grass  on  fire,  was  a  new  and  inde- 
pendent force  which  caused  the  injury;  and 
the  act  of  Berg  in  setting  out  the  fire 
would  be  too  remote  to  be  the  cause  thereof ; 
and  therefore  no  liability  for  the  injury 
sustained  imder  such  circumstances  could 
be  fastened  upon  the  defendants,  even 
though  Berg  was  negligent  in  leaving  the 
fire  unguarded.  And  for  this  reason  we 
are  of  the  opinion  that  instruction  No.  5 
requested  by  the  defendants  should  have 
been  given. 

Upon  the  trial  of  the  case  the  court 
permitted  a  witness  to  testify  to  state- 
ments made  by  Berg  some  time  after  the 
injury,  that  he  directed  plaintiff  to  watch 
and  guard  the  fire  when  he  left  it.  This 
statement  was  made  in  the  absence  of  his 
eodefendants,  and  therefore  was  not  com- 
petent evidence  as  against  them.  But  testi- 
mony as  to  statements  of  Berg  made  at 
the  time  of  the  injury,  and  which  were  a 
part  of  the  res  gestce,  ^as  perfectly  compe- 
tent against  all  the  defendants. 

There  was  testimony  adduced  on  the  part 
of  plaintiff  tending  to  prove  that  Berg, 
when  he  left  the  place  of  the  fire,  request- 
ed or  directed  plaintiff  to  watch  and  guard 
it,  which  she  did;  and  that  while  so  guard*  i 
ing  the  fire,  her  clothes  were  ignited.  Un* 
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der  such  circumstances  it  then  became  a 
question  of  fact  for  the  jury  to  determine, 
after  taking  into  consideration  her  age, 
intelligence,  and  capacity,  as  to  whether  or 
not  she  was  guilty  of  contributory  negli- 
gence. If  she  was  not  guilty  of  contribu- 
tory negligence,  then  defendants  were  lia- 
ble, if  Berg  directed  her  to  watch  and 
guard  the  fire  without  giving  her  proper 
warning  of  the  danger  therefrom,  and  she 
was  injured  thereby. 

For  the  above  errors,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial 


NSW   JERSET   COURT   OF   ERRORS 
AND  APPEALS. 

MICHAEL  KIERNAN.  et  al. 

V. 

MAYOR  OF  JERSEY  CITY  et  aL,  Plffs.  in 

Err. 

(—  N.  J.  — ,  7B  Atl.  228.) 

Dedication  —  by  mortgagor  —  rights  of 
mortgagee. 

1.  Where  mortgagors  undertook  to  dedi- 
cate a  portion  of  the  mortgaged  lands  for 
a  highway,  without  the  assent  of  the  mort- 
gagee, held,  that  such  dedication  created 
no  more  than  an  equity  in  the  public  to 
have  the  land  opened  for  a  highway,  pro- 
vided this  did  not  interfere  with  the  se- 
curity of  the  mortgagee. 

Pleading   —  mortgage     foreclosure  ^ 
dedicated  land. 

2.  Jersey  City  having  taken  proceedings 
for  the  opening  of  Cornelison  avenue  across 
a  portion  of  certain  mortgaged  lands,  and 
the    mortgagors    having    afterwards     (but 

Headnotes  by  Pitnet,  Ch.  J. 

If ote. --- Dedication    of    land    in   which 
third  persons  have  an  interest. 

As  to  the  power  of  the  husband  to  create 
easements  in  homestead  without  the  wife's 
consent,  see  the  note  to  Delisha  v.  Min- 
neapolis, St.  P.  R.  &  D.  Electric  TVaction 
Co.  27  L.R.A.(N.S.)    963. 

As  to  dower  in  land  conveyed  by  husband 
to  a  railroad  company,  see  the  note  to 
McAllister  v.  Dexter  &  P.  R.  Co.  29  L.RJL 
(N.&)    726. 

As  to  the  bar  of  dower  by  condemnation 
of  land  for  public  use,  see  the  note  to 
Flowers  v.  Flowers,  18  L.R.A.  79. 

This  note  excludes  any  discussion  as  to 
questions  of  estoppel,  or  of  acquiescence  or 
assent  in  dedications. 

Only  owner  may  dedicate. 

• 

It  is  a  fundamental  principle  that  a  dedi- 
cation of  land  can  be  made  only  by  the 
owner.  Harper  v.  Charlesworth,  4  Bam. 
&  C.  574,  6  Dowl.  ft  R.  572,  3  L.  J.  K.  B. 
265,  28  Revised  Rep.  406;  Lownsdale  v.  Par- 
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without  the  assent  of  the  mortgagee)  as- 
Bumed  to  dedicate  another  portion  of  the 
mortgaged  lands  for  a  highway  to  be  known 
as  York  street,  the  mortgagee  subsequently 
filed  his  bill  in  chancery  for  the  foreclosure 
of  the  mortgage,  and  joined  the  municipal 
corporation  as  a  party  defendant,  setting 
up  in  the  bill  the  proceedings  taken  for  the 
opening  of  Cornelison  avenue,  but  not  spe- 
cially averring  the  dedication  of  York 
street  beyond  including  in  the  foreclosure 
bill  a  recital  of  certain  conveyances  made 
by  the  mortgagors  with  reference  to  York 
street  and  with  reference  to  maps  of  the 
mortgaged  premises,  publicly  filed,  which 
showed  such  a  street,  these  maps  and  con- 
veyances being  the  facts  out  of  which  the 
dedication  of  York  street  arose.  The  city 
answered  the  bill,  averring  that  the  mort- 
gagee Lad  consented  to  the  taking  and  dedi- 


cation of  Cornelison  avenue,  and  denying 
that  there  was  any  other  matter  in  the  bill 
necessary  for  the  city  to  answer.  A  decree 
was  made  in  the  cause,  pursuant  to  which 
an  execution  was  issued  to  the  sheriff,  who 
sold  thereunder  the  mortgaged  lands,  ex- 
cept so  much  as  lay  within  the  limits  of 
Cornelison  avenue,  and  the  mortgagee  be- 
came the  purchaser  at  such  sale. 

Held,  that  the  rights  of  Jersey  City,  as 
representative  of  the  public  interest  in 
York  street,  were  cut  off  by  the  foreclosure. 

Same  —  sufficiency  of  bill. 

3.  The  primary  purpose  of  a  foreclosure 
bill   is  to  show   the  grounds  of  the   com- 

Elainant's  right  to  foreclose,  and  to  bring 
efore  the  court  all  the  parties  whose  in- 
terests are  sought  to  be  foreclosed.  If  the 
bill  does  this,  and  a  decree  for  complainant 
follows  in  due  course,  its  effect  is  not  lim- 


rish,  21  How.  200,  16  L.  ed.  80;  Lownsdale 
V.  Portland,  1  Or.  397,  Deady,  39,  Fed.  Cas. 
No.  8,579;  Johnson  v.  Dadevi.lle,  127  Ala. 
244,  28  So.  700;  Hope  v.  Shiver,  77  Ark. 
177,  90  S.  W.  1003;  California  Nav.  &  Im- 
prov.  Co.  V.  Union  Transp.  Co.  126  Cal.  433, 
46  L.R.A.  825,  58  Pac.  936;  Gentleman  v. 
Soule,  32  111.  271,  83  Am.  Dec.  264;  Baugan 
v.  Mann,  59  111.  492;  Kyle  v.  Logan,  87 
111.  64;  Chicago  v.  Thompson,  9  111.  App. 
524 ;  Edwardsville  v.  Barnsback,  66  111.  App. 
381;  Porter  v.  Stone,  51  Iowa,  373,  1  N. 
W.  601;  Brooks  v.  Topeka,  34  Kan.  277, 
8  Pac  392;  Smith  v.  Smith,  34  Kan.  293, 
S  Pac.  385;  Armstrong  v.  Topeka,  36  Kan. 
432,  12  Pac.  843;  Boerner  v.  McKillip,  52 
Kan.  508,  35  Pac.  6;  Hawthorn  v.  Myers, 
18  Ky.  L.  Rep.  608,  37  S.  W.  593;  Cyr  v. 
Madore,  73  Me.  53;  South  Berwick  v.  York 
County,  98  Me.  108,  56  Atl.  623;  Lee  v. 
Lake,  14  Mich.  12,  90  Am.  Dec.  224;  Dia- 
mond Match  Co.  V.  Ontonagon,  72  Mich. 
249,  40  N.  W.  448;  McBeth  v.  Trabue,  69 
Mo.  642;  Kansas  City  Mill  Co.  v.  Riley, 
133  Mo.  574,  34  S.  W.  835  (dictum) ;  War- 
ren V.  Brown,  31  Neb.  8,  47  N.  W.  633; 
Lewis  V.  Lincoln,  55  Neb.  1,  75  N.  W.  154; 
Vanatta  v.  Jones,  42  N.  J.  L.  561;  Klug 
V.  Jeffers,  88  App.  Div.  246,  85  N.  Y.  Supp. 
423,  Leland  v.  Portland,  2  Or.  46;  State 
V.  ^ohmond,  I  R.  I.  49;  Cook  v.  Hensler, 
57  Wash.  392,  107  Pac.  178;  Laws  v. 
Kaukauna,  70  Wis.  306,  35  N.  W.  561. 

A  party  cannot  give  awav  what  he  does 
not  own,  any  more  than  he  can  sell  it. 
Nelson  v.  Madison,  3  Biss.  244,  Fed. 
Gas.  No.  10,110;  Harding  v.  Hale,  83  111. 
501;  State  ex  rel.  St.  Paul  v.  Chicago,  St. 
P.  M.  A  O.  R.  Co.  85  Minn.  416,  89  N.  W. 
1;  Granite  Bituminous  Paving  Co.  v.  Mc- 
Manus,  144  Mo.  App.  593,  129  S.  W.  448. 

See  also  as  stating  the  rule,  Beebe  v. 
Little  Rock,  68  Ark.  39,  56  S.  W.  791. 

"No  one  but  the  absolute  owner  can  dedi- 
cate land  to  public  use,  so  as  to  pass  the 
fee  unconditionally."  McShane  v.  Moberly, 
79  Mo.   41. 

"It  is  needless  to  cite  authorities  to  prove 
that  an  absolute  and  final  dedication  of 
lands  to  a  public  use  can  onlv  be  made  by 
the  owner  of  an  absolute  fee.  It  is  a 
SI  L.R.A.(N.S.) 


self -evident  truth  that  he  only  can  devote 
his  real  estate  in  perpetuity  to  the  use  of 
the  public  who  is  competent  to  convey  a  fee 
by  a  perfect  and  unencumbered  title  to  an 
individual."  Ward  v.  Davis,  3  Sandf.  502; 
Buffalo  V.  Delaware,  L.  &  W.  R.  Co.  68  App. 
Div.  488,  74  N.  Y.  Supp.  343  (affirmed  in 
178  N.  Y.  661,  70  N.  E.  1097). 

It  follows  necessarily  from  the  require- 
ment of  ownership  that  one's  power  of 
dedication  is  limited  to  his  power  of  dis- 
position. If  his  title  is  limited  or  encum- 
bered, he  cannot,  by  dedication,  infringe  the 
rights  of  other  persons  interested  in  the 
land. 

"A  person  can  convey  or  donate  no  more 
or  greater  title  than  ne  holds.  If  he  has 
no  title,  or  his  title  is  conditional,  and  it 
fails,  the  dedication  fails.  Gridley  t.  Hop- 
kins, 84  111.  528;"  Elson  v.  Comstock,  150 
111.  303,  37  N.  E.  207;  McShane  T.  Moberlv, 
79  Mo.  41. 

Lessees. 

Thus,  a  lessee  or  other  tenant  cannot 
dedicate  the  property  of  the  reversioner. 
Ogle  V.  Philadelphia,  W.  ft  B.  R.  Co.  3 
Houst.  (Del.)  302;  Carey  v.  Toronto,  11 
Ont.  App.  Rep.  416;  State  v.  Atherton,  16 
N.  H.  203  {diotum);  Cockrell  t.  Dallas, 
—  Tex.  Civ.  App.  — >  111  S.  W.  977 
{dictum). 

See  also  as  recognising  the  rule,  Davies 
V.  Stephens,  7  Car.  ft  P.  570;  R.  v.  Barr, 
4  Campb.  16,  15  Revised  Rep.  721;  Schenley 
V.  Com.  36  Pa.  29,  78  Am.  Dee.  859. 

The  lessee  of  a  railroad  may  not  dedi- 
cate any  of  its  property  beyond  the  term  of 
the  lease.  Durham  v.  Southern  R.  OtK  121 
Fed.  894. 

A  lessee  under  a  lease  for  ninety-nine 
years  may  not  dedicate  a  way  to  tiiejpub- 
lic;  he  cannot  bind  the  fee  owner.  Wood 
V.  Veal,  3  Barn,  ft  Aid.  454,  1  Dowl.  ft  R. 
20,  24  Revised  Rep.  454;  Harper  %,  Charles- 
worth,  4  Bam.  ft  C.  574,  6  DowL  ft  R.  572, 
3  Ia  J.  K.  B.  265,  28  Revised  Rep.  405; 
Baxter  V.  Taylor,  4  Bam.  ft  Ad.  72,  1  Nev. 
ft  M.  K.  B.  13,  2  L.  J.  K.  B.  N.  8.  65. 

By  way  ef  corollary  it  was  held  ia  Baz- 
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ited,  nor  the  title  made  by  sale  thereunder 
impaired,  by  the  fact  that  the  complainant 
has  failed  to  state  every  right  or  interest 
of  the  defendants  that  is  subject  to  the 
mortgage. 

(November  14,  1910.) 

ERROR  to  the  Hudson  County  Circuit 
of  the  Supreme  Court  to  review  a  judg- 
ment in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  a  trespass 
upon  certain  lands  in  Jersey  City.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Warren  Dixon  for  plaintiffs  in  er- 
ror. 

Messrs.  Collins  A  Corbin,  for  defend- 
ants in  error: 

A  mortgagor  cannot  make  a  dedication 


that  will  be  effective  as  against  the  mort- 
gttgee. 

Elliott,  Roads  &  Streets,  2d  ed.  §  141; 
Dill.  Mun.  Corp.  4th  ed.  §  636;  Hague  v. 
West  Hoboken,  23  N.  J.  Eq.  364;  Mount  v. 
Manhattan  Co.  43  N.  J.  Eq.  26,  9  Atl.  114, 
affirmed  in  44  N.  J.  Eq.  297,  18  Atl.  80; 
Chadwick  v.  Island  Beach  Co.  43  N.  J. 
Eq.  616,  12  Atl.  380;  Dunham  v.  Doremus, 
66  N.  J.  Eq.  611,  37  Atl.  62. 

The  mere  making  of  a  map  cannot  con- 
stitute a  dedication. 

Vanatta  v.  Jones,  42  N.  J.  L.  561;  Mor- 
ris &  E.  R.  Co.  V.  Jersey  City,  63  N.  J. 
Eq.  46,  61  Atl.  387. 

Pitney,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  writ  of  error  brings  imder  review  a 


ter  V.  Taylor,  supra,  that  a  reversioner 
eould  not  recover  in  trespass  against  a 
stranger  for  using  a  way  on  the  land,  as 
there  was  no  injury  to  toe  reversion. 

If  the  lessee  dedicates  with  the  knowledge 
and  concurrence  of  the  lessor,  he  is  the 
agent  of  the  lessor  in  the  matter.  New 
Haven  v.  New  York,  N.  H.  &  H.  R.  Co.  72 
Conn.  225,  44  Atl.  31. 

Life  tenant  and  remainderman. 

Likewise  the  owner  of  a  particular  es- 
tate cannot  dedicate  as  against  the  rever- 
sioner. Rives  V.  Dudley,  66  N.  C.  (3  Jones, 
Eq.)  126,  67  Am.  Dec.  231;  Moore  v.  Little 
Rock,  42  Ark.  66   {dicium), 

A  tenant  for  life  cannot  dedicate  any 
interest  in  the  fee,  and  therefore  cannot 
dedicate  land  for  a  public  road.  McKinney 
T.  Duncan,  121  Tenn.  265,  118  S.  W.  683. 


Tenants  in  common. 

One  tenant  in  common  may  not  dedi- 
cate any  part  of  the  land  without  the  as- 
sent of  his  cotenant.  South  Baltimore  Har- 
bor &  Improv.  Co.  v.  Smith,  85  Md.  637, 
37  Atl.  27 ;  McBeth  v.  Trabue,  69  Mo.  642 ; 
St.  Louis  V.  Laclede,  96  Mo.  197,  9  Am.  St 
Rep.  334,  9  S.  W.  681;  Scott  v.  State,  1 
Sneed,  629;  Heilbron  v.  St.  Louis  South- 
western R.  Co.  62  Tex.  Civ.  App.  676,  113 
a  W.  611. 

Where  a  person  bounds  lands  conveyed 
by  him,  upon  a  ''street"  or  way,  the  land 
in  such  street  or  way  belonging  to  him  in 
eommon  with  another,  he  cannot  in  this 
manner  burden  the  common  property  with 
an  easement.  Simmons  v.  Mumford,  2  R.  I. 
172. 

All  cotenanta  must  join  to  make  a  dedi- 
cation effectual,  and  therefore  the  successor 
of  one  tenant  in  common  is  not  estopped 
from  avoiding  a  dedication  attempted  sole- 
ly by  his  prMecessor.  Daniels  v.  Almy,  18 
R.  I.  244,  27   Atl.  330. 

Where  one  tenant  in  common  makes  a 
eonveyance  of  part  of  the  land  held  in  com- 
mon by  such  a  description  as  would,  in  the 
SI  LJt.A.(N.S.) 


case  of  a  sole  owner,  create  the  servitude 
of  a  street  on  land  not  conveyed,  such  servi- 
tude is  nothing  as  to  the  other  tenant  in 
common,  and  if  such  other  tenant  later 
takes  a  quitclaim  deed  from  the  former, 
covering  the  land  of  such  alleged  street,  he 
will  be  entitled  to  hold  it  free  from  any 
servitude.  Thomason  v.  Dayton,  40  Ohio 
St.  63. 

Husband   and  wife. 

A  husband  may  not  dedicate  the  land  of 
his  wife.  Elson  v.  Comstock,  160  111.  303, 
37  N.  E.  207;  Indianapolis  v.  Patterson, 
112  Ind.  344,  14  N.  E.  651;  Marshall  v. 
Anderson,  78  Mo.  86;  McBeth  v.  Trabue,  69 
Mo.  642.     - 

— dower. 


Land  dedicated  bv  a  husband  for  a  pub- 
lic use  is  generally  held  to  be  free  of  dower, 
following  the  old  theory  that  a  widow  was 
not  dowable  of  a  castle  which  was  a  for- 
tress, as  the  same  was  needed  for  the  public. 
As  to  the  bar  of  dower  by  condemnation  of 
land  for  public  use,  see  the  note  to  Flowers 
V.  Flowers,  18  L.R.A.  79.  It  is  generally 
stated  that  the  same  principle  which  avoids 
dower  in  cases  of  condemnation  of  lands  for 
public  uses  obtains  in  cases  of  dedication. 

In  Guynne  v.  Cincinnati,  3  Ohio,  24  17 
Am.  Dec.  676,  it  was  held  that  the  claim 
of  a  widow  to  dower  in  land  dedicated  by 
her  husband  for  a  market  house  could  not 
be  admitted,  "for  the  same  reason  that  it 
is  not  admitted  to  a  castle  in  England." 

In  Duncan  v.  Terre  Haute,  86  Ind.  104, 
it  was  held  when  a  man  had  dedicated  land 
to  a  city  for  a  street,  that  his  wife's  dower 
was  defeated  by  the  dedication,  the  court 
stating  that  dedication  is  said  to  be  equiva- 
lent to  condemnation  in  such  a  case. 

Where  a  husband  leased  to  the  board  of 
education  the  use  of  a  tract  of  land  for 
school  purposes,  and  for  such  len^h  of  time 
as  the  same  was  in  fact  so  used,  it  was  held 
that  while  this  carried  a  freehold  the  wife 
would  not  be  entitled  to  dower.  The  court 
66 


1026 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Nov. 


judgment  for  the  plaintiffs  in  an  action  of 
tort  for  a  trespass  upon  certain  lands  in 
Jersey  City.  The  trespass  complained  of 
was  the  laying  of  a  public  sewer  under  the 
authority  of  the  municipal  corporation, 
defendant.  The  plaintiffs  showed  title  to 
the  fee  of  the  land,  and  the  defendants 
sought  to  justify  upon  the  ground  that  the 
locus  in  quo  was  a  public  street  known  as 
York  street. 

The  history  of  the  title  was  as  follows: 
Patrick  Kiernan  and  others,  by  deed  dated 
and  recorded  in  the  year  1868,  conveyed  a 
tract  of  land,  including  the  locus  in  quo, 
to  Salmon  W.  Hoyt  and  Joel  Hoyt.  The 
Messrs.  Hoyt  gave  a  purchase-money  mort- 
gage to  Kiernan  to  secure  the  payment  of 
$7,600,  which  was  duly  recorded.     In  the 


year  1880  Kiernan  filed  a  bill  in  chancery 
to  foreclose  this  mortgage,  making  the 
Messrs.  Hoyt  and  certain  of  their  grantees 
and  judgment  creditors  parties  defendant, 
and  including  the  mayor  and  aldermen  of 
Jersey  City  as  a  party.  The  averments  of 
the  bill  will  be  referred  to  below.  The  fore- 
closure resulted  in  a  decree  made  March  2S, 
1881,  pursuant  to  which  a  writ  of  execution 
was  issued  to  the  sheriff  of  Hudson  county, 
who  sold  and  conveyed  a  portion  of  the 
mortgaged  lands,  including  the  locus  «H 
quOf  to  Patrick  Kiernan.  Patrick  Kiernan 
died  in  1887,  and  the  property  in  question 
thereupon  came  to  the  plaintiffs  through 
devise  or  inheritance.  While  the  Hoyts 
owned  the  equity  of  redemption,  and  in  the 
year  1870,  the  municipal  corporation  laid 


placed  its  decision  partly  on  the  ground  that 
the  law  of  condemnation  would  apply,  and 
partly  because,  under  the  statutes,  there 
was  no  way  of  ousting  the  board  of  educa- 
tion. Steel  V.  Board  of  Education,  31  Ohio 
L.  J.  84. 

In  Benton  v.  St.  Louis,  217  Mo.  687,  129 
Am.  St.  Rep.  561,  118  S.  W.  418,  where 
the  question  arose  whether  a  widow  was  en- 
titled to  dower  in  a  public  street,  the  court 
said:  "As  to  dower,  we  can  conceive  of  no 
difference  in  principle  whether  the  public 
use  arises  by  prescription,  by  dedication 
through  a  deed,  or  acts  in  pais  coupled  with 
acceptance,  or  by  condemnation.  In  each 
instance,  the  husband  during  his  lifetime 
held  the  fee,  and,  the  fee  in  each  instance 
passing  to  the  public  for  its  use,  the  in- 
choate right  of  dower  is  extinguished." 

In  this  connection  the  reader  is  referred 
to  the  note  to  McAllister  v.  Dexter  &  P. 
R.  Co.  29  L.R.A.(N.S.)  726,  upon  "the 
right  to  dower  in  land  purchased  by  a  rail- 
road company,"  as  some  of  the  cases  on  that 
subject  consider  the  question  of  dower  in 
dedicated   lands. 

Vendor  and  vendee;  possibility  of  reverter. 

One  who  has  contracted  to  sell  lands  may 
not  thereafter  dedicate  a  part  thereof.  Bar- 
clay V.  Howell,  6  Pet.  498,  8  L.  ed.  477 
(dictum). 

Thus,  where  property  is  leased  with  an 
agreement  to  sell  at  a  price  to  be  fixed  by 
arbitrators,  and  the  lessee  put  into  posses- 
sion, the  lessor  cannot  make  a  dedication 
of  any  part  of  the  premises.  Manitou  v. 
International  Trust  Co.  30  Colo.  467,  70 
Pac.  757. 

But  compare  Re  Tabor  Street  No.  1,  26 
Pa.  Super.  Ct  167,  where  it  appeared  that 
an  owner  had  sold  lots  under  contracts,  by 
which  the  price  was  payable  in  instalments, 
the  title  to  remain  in  the  vendor  until  one 
half  the  price  was  paid,  when  the  deeds 
were  to  be  delivered,  the  balance  of  the 
price  to  be  secured  on  bond  and  mortgage; 
the  lots  were  described  as  on  a  certain 
street  on  the  vendor's  plan,  which  was  a 
private  street,  the  vendor  owning  to  the 
jl  L.R.A.(N5.) 


center  thereof,  and  the  description  would 
ordinarily  carry  to  the  vendees  the  title 
to  the  center  of  the  street;  after  one  half 
the  price  had  been  paid,  and  when  the 
deeds  were  deliverable  but  before  they  were 
made^  the  vendor  by  deed  dedicated  to  the 
city  the  half  of  the  street  owned  by  him, 
and  released  to  it  all  claim  for  damages  by 
reason  of  any  change  of  grade,  and  it  was 
held  that  the  vendees  of  lots  were  bound 
by  the  deed  to  the  city,  which  was  recorded 
before  they  received  their  deeds. 

The  vendee  cannot  by  dedication  preji»- 
dice  the  vendor's  lien  (Ft.  Worth  v.  Cetti, 
38  Tex.  Civ.  App.  117,  85  8.  W.  826  [die- 
turn] ) ;  and  where  one  having  a  bond  for 
title  attempts  to  make  a  dedication  and 
later  surrenders  the  bond,  the  attempted 
dedication  is  a  nullity.  (Gridley  v.  Hopkins, 
84   111.  528.) 

The  holder  of  a  possible  reversion  for  con- 
dition broken  can  make  no  dedication. 
Tapert  v.  Detroit,  G.  H.  &  M.  R.  Co.  50 
Mich.  267,  16  N.  W.  460. 

Where  a  person  granted  land  to  the 
Kansas,  Nebraska,  &  Dakota  Railroad  Com- 
pany, the  railroad  company  givins  back  an 
agreement  amounting  to  a  condition  sub- 
sequent, and  the  grantor  later  file^  a  plat 
of  adjoining  lands,  with  the  land  granted 
by  him  to  the  railroad  company,  marked 
"K.  N.  &  D.  depot  grounds/^  it  was  held 
that  the  person  filing  the  plat  not  being  the 
owner  of  the  railroad  property,  the  plat  was 
not  a  dedication  of  the  railroad  land  to  rail- 
road purposes,  and  that  he  was  not  pre* 
vented  from  recovering  the  land  of  the  rail- 
road  on  the  breach  of  the  condition  subse- 
quent. Ritchie  v.  Kansas,  N.  ft  D.  R.  Co«  65 
Kan.  36,  39  Pac.  718. 

Mortgagor. 

A  mortgagor  or  the  maker  of  a  deed  of 
trust  to  secure  a  debt  cannot,  aa  against 
the  mortgagee  or  cestui  que  trust,  dedicate 
the  land  or  any  part  thereof.  No  action  on 
the  part  of  the  state  or  the  public  can  en- 
large his  power  or  title.  People  ex  reU 
Weber  v.  Herbel,  96  111.  384;  McShane  v. 
Moberly,  79  Mo.   41;    Kicbnan   v.  Jixset 
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out  a  street  known  as  Cornelison  avenue 
over  a  part  of  the  mortgaged  premises. 
Afterwards,  and  before  the  commencement 
of  the  foreclosure  suit,  and  presumably 
about  the  year  1874  or  1875,  the  Messrs. 
Hoyt  dedicated  (so  far  as  they  had  the  right 
so  to  do)  a  portion  of  the  mortgaged  prem- 
ises for  use  as  a  public  street,  to  be  loiown 
as  York  street,  intersecting  Cornelison  av- 
enue. It  seems  to  be  conceded  that  such  a 
dedication  was  evidenced  by  the  public  fil- 
ing of  a  map  pr  maps  and  the  making  of 
conveyances  of  portions  of  the  property  de- 
scribed as  fronting  upon  York  street,  and 
identified  by  lot  numbers,  etc.,  as  laid  down 
on  such  maps.  We  assume,  for  present 
purposes,  that  there  was  clear  evidence  of 
such    dedication.     But    there    was    no  evi- 


dence that  York  street,  as  thus  dedi- 
cated, was  accepted  hy  the  municipal  corpo- 
ration, or  used  by  the  public  prior 
to  the  foreclosure,  or  was  ever  laid  out  or 
opened  upon  the  ground.  Nor  did  it  appear 
that  the  fact  of  dedication  or  the  evidences 
of  it  were  brought  to  the  attention  of 
Patrick  Kieman  until  the  commencement 
of  the  foreclosure  suit,  nor  that  he  assent- 
ed to  such  dedication. 

It  is  insisted  by  counsel  for  plaintiff  in 
error  that  the  trial  judge  erred  in  exclud- 
ing certain  evidence  offered  for  the  purpose 
of  showing  the  assent  of  Patrick  Kieman 
in  his  lifetime  and  of  the  plaintiffs  after 
his  death.  We  think  the  evidence  thus  ex- 
cluded had  no  legitimate  tendency  tm  show 
such  assent.     It  is  also  urged  that  there 


City;  Hague  v.  West  Hoboken.  23  N.  J. 
Eq.  354  i dictum)  I  Scott  v.  Cheatham,  12 
Heisk.  713;  Walker  v.  Summers,  9  W.  Va. 
533;  Newport  News  &  0.  P.  K.  Co.  v.  Lake, 
101  Va.  334,  43  S.  E.  566. 

Where,  at  the  time  of  dedication  by  deed 
of  land  to  a  municipality,  there  is  an  out- 
standing mortgage  on  the  land,  the  munici- 
pality acquires  no  rights  as  against  the 
mortgagee.  Gregory  v.  Ann  Arbor,  127 
Mich.  454,  86  N.  W.  1013;  KlERNAN  V. 
Jebsey  Citt. 

"It  is  a  self-evident  proposition  that  a 
dedication  or  gift  of  land  for  public  uses 
can  only  be  made  by  the  owner  or  pro- 
prietor, and,  although  the  mortgagor  is  to 
be  regarded  as  the  owner  of  the  estate  mort- 
gaged, as  to  all  persons  but  the  mortgagee 
and  those  claiming  under  him  (Doe  ex  dem. 
Duval  V.  McLoskey,  1  Ala.  708),  yet  it  is 
equally  well  settled  that  he  cannot  impair 
the  rights  of  the  mortgagee  by  passing  any 
interest  in  the  premises."  Hoole  v.  Atty. 
Gen.  22  Ala.  190. 

In  Moore  v.  Little  Rock,  42  Ark.  66,  the 
owner  of  land  sold  it  to  a  purchaser,  taking 
a  mortgage  for  part  of  the  purchase  money; 
the  purchaser  (McDonald)  and  one  claim- 
ing under  him  conveyed  the  land  to  a  trus- 
tee in  trust  to  lay  it  out  in  lots  and  blocks ; 
this  was  done  by  the  trustee,  who  thereupon 
laid  the  land  off  as  an  "addition"  to  the 
city  of  Little  Rock,  and  dedicated  the 
streets  to  the  public.  The  mortgagee  fore- 
closed the  mortgage  and  bought  the  prop- 
erty in  at  the  sale,  and  it  was  held  that 
the  city  was  properly  enjoined  from  taxing 
the  property  as  part  of  the  city.  The  court 
said:  *'A  dedication  must  be  by  th^  owner 
of  land  or  of  an  estate  therein  .  .  . 
a  mortgagor  is,  for  most  purposes,  regarded 
in  equity  as  the  beneficial'  owner.  But  he 
can  do  nothing  to  diminish  the  security. 
And  the  mortgagee  is  not  affected  by  his 
acts  in  passing  any  right  of  his  in  the  prem- 
ises to  third  persons.  Thus,  if  he  conveys 
the  land,  his  grantee  takes  only  an  equity 
of  redemption.  If  he  confesses  judgment, 
the  lien  which  the  creditor  obtains  is  sub- 
ject to  the  mortgage.  If  he  gives  a  lease  or 
license,  the  mortgagee  need  not  respect  it 
31  L.R.A.(N.S.) 


after  he  gets  possession  upon  foreclosure. 
It  is  plain  McDonald  could  not  have  dedi- 
cated the  whole  tract,  as  for  a  park  or 
pleasure  ground,  to  the  prejudice  of  plain- 
tiffs. Neither  could  he  dedicate,  let  us  say, 
one  fourth  of  it  for  streets  and  alleys,  so 
as  to  bind  them.  The  plaintiffs  had  a 
right  to  the  whole  premises  as  security  for 
their  debt.  They  could  not  be  compelled 
to  take  three  fourths  of  the  land  as  pay- 
ment. A  foreclosure  sale  under  a  mortgage 
to  secure  the  purchase  money  avoids  a  pre- 
vious dedication  by  the  mortgagor,  and  a 
purchaser  at  such  sale  buys  free  from  it.** 

In  Boone  v.  Clark,  129  111.  466,  5 
L.R.A.  276,  21  N.  E.  850,  the  court  said: 
"Nor  can  it  be  doubted  that  the  mort- 
gagor cannot,  without  the  assent  of  the 
mortgagee,  plat  the  mortgaged  premises, 
and  donate  streets,  alleys,  and  grounds  to 
the  public;  but  in  such  case  the  assent  of 
the  mortgagee  will  be  implied  from  the  act 
of  the  latter  in  accepting  a  stipulated  sum 
per  lot  and  executing  releases  therefor. 
(Smith  V.  Heath,  102  111.  130.)  And  it  is 
considered  that  a  purchaser  of  a  part  of 
such  platted  premises,  purchasing  by  the 
plat,  as  also  junior  mortgagees  and  judg- 
ment creditors  with  liens  upon  portions 
of  the  platted  premises,  are  estopped  from 
insisting  that  the  portions  of  the  mortgaged 
premises  embraced  in  the  platted  streets, 
alleys,  and  ways  shall  be  regarded  and 
treated  as  premises  released,  and  the  value 
thereof  credited  upon  the  mortgage  debt." 

The  sale  under  the  mortgage  or  deed  of 
trust  nullifies  the  dedication.  Moore  v. 
Little  Rock,  42  Ark.  66;  People  ex  rel. 
Weber  v.  Herbel,  96  111.  384;  Alton  v.  Fish- 
back,  181  111.  396,  55  N.  E.  150;  MeShane 
V.  Moberly,  79  Mo.  41;  Granite  Bituminous 
Paving  Co.  v.  McManus,  144  Mo.  App.  593, 
129  S.  W.  448;  Gate  City  v.  Richmond,  97 
Va.  337,  33  S.  E.  615 ;  Newport  News  &  O, 
P.  R.  Co.  V.  Lake,  101  Va.  334,  43  S.  E. 
566. 

The  grantee  of  one  who  had  made  a  deed 
of  trust  covering  the  land  cannot  give  away 
for  a  street  "a  part  of  the  property,  any 
more  than  he  could  the  whole,  to  the  pre- 
judice of  the  deed  of  trust,  in  subordina^ 
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wu  error  in  excluding  certain  evidence  that 
would  have  tended,  it  is  claimed,  to  show 
an  acceptance  of  the  dedication  by  the  mu- 
nicipal authorities.  Assuming  that  this  evi- 
dence would  have  had  such  a  tendency,  its 
exclusion  is  not  ground  for  reversal,  because 
the  city  could  not  gain  any  rights  for  the 
public  over  the  land  as  against  the  owners 
by  accepting  a  dedication  that  had  not  been 
made  by  them  or  their  predecessors  in  title. 
The  trial  judge  at  the  close  of  the  case 
directed  a  verdict  in  favor  of  the  plaintiffs 
for  6  cents  damages,  and  the  exception 
allowed  to  the  defendants  on  this  ruling 
furnishes  the  principal  ground  upon  which 
a  reversal  of  th/e  judgment  is  asked  for. 
There  was  evidence  from  which  it  is  con- 
tended that  the  jury  might  infer  an  actual 
user  of  York  street  by  the  public  as  a  high- 
way. The  travel  relied  upon  as  evidential 
began  some  years  after  the  death  of  Patrick 
Kieman,  and  while  the  plaintiffs  were  the 
owners  of  the  property.  It  appears  that 
Montgomery  street,  a  street  running  paral- 
lel with  the  proposed  York  street  and  200 
feet  distant  northerly  therefrom,  was  of 
such  a  grade  that  opposite  to  the  premises 
in  question  it  was  carried  upon  an  embank- 
ment, with  retaining  walls  at  the  side. 
The  foundation  of  one  of  the  walls  gave 
way,  and  the  stone  work  settled  down  so 


as  to  render  Montgomery  street  impassable. 
Pending  the  reconstruction  of  the  retaining 
wall,  teams  traveling  that  street  were 
turned  out  across  the  adjacent  private  lands, 
and  so  went  diagonally  across  to  about  the 
line  of  York  street,  in  order  to  reach  Cor- 
nelison  avenue.  This  user,  however,  was 
manifestly  travel  extra  viam,  due  to  the 
temporary  necessity  of  having  a  way  as  a 
substitute  for  Montgomery  street,  as  if  the 
public  were  asserting  a  right  to  deviate 
upon  adjoining  private  property  because 
of  the  highway  being  impassable.  Angell 
ft  D.  Highways,  §  254;  Absor  v.  French, 
2  Shower,  28;  Taylor  v.  Whitehead,  DoagL 
744,  749;  Arnold  v.  Holbrook,  L.  R.  8  Q. 
B.  96,  100,  42  L.  J.  Q.  B.  N.  8.  80,  28  L.  T. 
N.  S.  23,  21  Week.  Rep.  330.  We  have  not 
to  pass  upon  the  question  whether  this  uaer 
was  rightful,  for  the  course  of  the  tempo- 
rary way  did  not  at  all  correspond  with  the 
line  of  the  alleged  York  street,  and  so 
there  is  nothing  in  this  evidence  that  tends 
to  prove  a  highway  in  York  street.  For 
evidence  of  dedication,  therefore,  we  are 
confined  to  the  acts  of  the  Messrs.  Hoyt 
already  mentioned.  It  is  too  plain  for 
argument  that  the  Hoyts,  as  owners  of 
the  equity  of  redemption,  could  not  impair 
the  rights  of  Kieman,  the  mortgagee,  by 
anything  that  they  might  do.     Their  acta 


tion  to  which  he  held."  Gate  City  v.  Rich- 
mond, 07  Va.  337,  43  S.  E.  566;  Newport 
News  &  O.  P.  R.  Co.  v.  Lake,  101  Va.  334, 
43  S.  £.  666. 

But  it  has  been  said  that  the  owner  of 
the  equity  ma^  do  what  he  pleases  up  to 
the  extent  of  his  own  interests.  McShane  v. 
Moberly,  79  Mo.  41. 

And  it  has  been  held  that  when  a  mort- 
gagor conveys  land  for  a  public  road,  the 
only  person  who  can  object  is  the  mort- 
gagee, and  if  he  does  not  wish  to  do  so, 
no  one  else  m^  object.  Roberts  v.  Colum- 
bia, G.  &  S.  F.  Tump.  Co.  98  Tenn.  133, 
38  S.  W.  687.- 


Judgments. 

An  owner  cannot,  by  laying  his  land  off 
into  lots  and  streets,  affect  the  lien  of  a 
judgment.  As  against  a  judgment,  such 
a  plat  cannot  operate  as  a  dedication  of  the 
streets  to  public  use.  Hays  v.  Perkins,  109 
Mo.  102,  18  S.  W.  1127. 

But  it  seems  that  a  judgment  creditor 
who  does  not  object  to  an  execution  which 
recognizes  a  dedication  subsequent  to  his 
jud^ent  cannot  thereafter  question  the 
dedication.  Baker  v.  Chester  Gas  Co.  73 
Pa.  116. 

Easementa. 

The  owner  of  the  servient  tenement  can- 
not   impair    an    easement    by    dedication. ' 
81  LJLA.(N.S.) 


Ogle  V.  Philadelphia,  W.  ft  B.  R.  Co.  3 
Houst.   (Del.)  302. 

The  owner  of  lands  who  has  granted  a 
right  of  way  to  a  railway  company  cannot 
thereafter  lay  out  streets  across  such  right 
of  way.  State  ex  rel.  Ditch  v.  ^Iorgan*a 
L.  A  T.  R.  &  S.  S.  Co.  Ill  La.  120,  35  So. 
482.  Nor  can  he  dedicate  such  right  of  way 
or  a  part  thereof  as  a  longitudinal  street. 
Detroit  V.  Detroit  &  M.  R.  Co.  23  Mich. 
173. 

Wliere  an  owner  conveys  land,  reserving 
a  private  right  of  way,  his  grantee  cannot* 
by  dedication,  .make  of  such  right  of  way  a 
public  street.  Sarcoxie  v.  Wild,  64  Mo. 
App.  403. 

In  South  Berwick  v.  York  County,  98  Me. 
108,  66  Atl.  623,  it  was  held  that  a  grant 
of  land  for  the  purpose  of  a  way  from  the 
highway  to  the  grantee's  land,  "to  be  sub- 
ject to  a  gate  at  said  highway,  and  said 
way  not  to  be  fenced  by  either  party,"  con- 
veys the  land  subject  to  a  servitude  of  a 
gate  at  the  highway,  and  that  the  grantee 
may  not  dedicate  the  land  to  the  public  for 
a  way. 

MiscellaneouM. 

Where  a  person  attempts  to  dedicate  a 
street  to  the  public,  and  has  previooslT  con- 
veyed away  land  to  the  middle  of  such  pro- 
posed street,  the  dedication  will  be  good  aa 
to  the  part  of  the  proposed  street  still  re- 
maining in  the  dedicator.  Ear  11  t.  Chicago, 
136  111.  277,  26  N.  K  370. 

When  two  parties  agree  in  writing  that 
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of  dedication,  luassented  to  by  the  mort- 
gagee, created  no  more  than  an  equity  in 
the  public  to  have  the  land  opened  for  a 
highway,  provided  this  did  not  interfere 
with  the  security  of  the  mortgagee.  See 
Vanatta  v.  Jones,  42  N.  J.  L.  561,  565; 
Hague  V.  West  Hoboken,  23  N.  J.  £q.  354, 
358. 

The  only  debatable  question  is  whether 
the  foneclosure  proceedings  taken  by  Kier- 
nan  were  efficacious  to  cut  off  this  equity, 
and  vest  the  title  of  the  property  in  the 
purchaser  thereunder  so  absolutely  as  to 
constitute  the  subsequent  act  of  the  munic- 
ipal corporation,  in  entering  to  open  a 
sewer  in  the  supposed  street,  an  act  of 
trespass  as  against  the  plaintiffs  claiming 
under  lien.  As  already  mentioned,  the  mu- 
nicipal corporation  was  made  a  party  de* 
fendant  in  the  foreclosure  proceedings.  By 
virtue  of  the  ample  powers  conferred  upon 
it  by  the  legislature  in  respect  to  the  lay- 
ing out,  opening,  and  maintenance  of 
streets  and  highways,  it  was,  on  familiar 
principles,  the  proper  party  to  asseii;  and 
defend  the  public  rights  in. this  behalf. 

The  bill  of  complaint  sets  up  in  the  usual 
manner  the  indebtedness  of  the  Messrs. 
Hoyt  to  the  complainant,  Patrick  Kieman, 
and  the  giving  of  the  mortgage  to  secure 
the  same,  sets  up  sundry  conveyances  made 
by  the  mortgagors  of  portions  of  the  mort- 


gaged premises,  and  charges  that  the  in- 
terests of  the  grantees  and  those  claiming 
under  them  are  subsequent  to  the  encum- 
brance of  the  mortgage,  sets  up  certain 
judgments,  and  charges  that  these  likewise 
are  subject  to  the  mortgage.  The  bill  also 
avers  that  the  mayor  and  alderman  of  Jer- 
sey City  in  the  year  1870  took  proceedings 
for  the  opening  of  Cornelison  avenue,  and 
in  the  opening  of  it  took  possession  of  cer- 
tain  property,  particularly  described,  being 
a  part  of  the  lands  included  in  the  com- 
plainant's mortgage,  charges  that  he  hat 
not  released  or  discharged  any  portion  of 
the  mortgaged  premises  from  the  opera* 
tion  of  the  mortgage,  and  that,  if  the 
mayor  and  alderman  of  Jersey  City  have 
any  claim  upon  the  lands  above  described, 
it  is  subsequent  to  said  mortgage  and  with 
notice  thereof.  The  bill  charges  that  the 
principal  money  mentioned  in  the  mortgage, 
with  arrears  of  interest,  remains  due  and 
unpaid,  and  prays  that  the  defendants  (in- 
cluding Jersey  City)  may  answer  the  bill, 
and  that  they  or  some  of  them  may  be  de- 
creed to  pay  the  mortgage  debt,  and  that, 
in  default  thereof,  the  defendants  and  all 
persons  claiming  or  to  claim  under  them 
or  any  of  them  may  be  foreclosed  of  and 
from  all  right,  title,  and  equity  of  redemp- 
tion in  the  mortgaged  premises,  or  that 
the  said  premises,  with  the  appurtenances. 


they  will  carry  out  all  contracts  and  agree- 
ments of  a  dedicatory  nature  as  to  their 
lands  which  were  made  before  they  had 
title,  and  such  contracts  referred  to  a  cer- 
tain map  whereon  city  land  was  laid  down 
as  a  public  square,  and  thereafter  one  of 
the  parties  has  the  said  map  recorded,  this 
will  be  considered  as  having  been  done  in 
pursuance  of  their  common  enterprise,  and 
will  be  evidence  that  the  square  which  be- 
lonjE^ed  partly  to  each  of  the  parties  was 
dedicated  to  the  public.  Church  v.  Port- 
land, 18  Or.  78,  6  L.R.A.  259,  22  Pac. 
628. 

Where  a  grantee  claimed  that  as  the  deed 
to  him  by  its  reference  to  a  filed  map 
showed  that  certain  land  on  which  his  lot 
abutted  had  been  dedicated  to  the  public 
by  his  grantor  for  a  street,  and  that  the  de- 
fendant had  intruded  thereon,  the  court 
said:  "At  the  time  of  the  subdivision  and 
platting  of  the  premises  in  dispute  by  W.  W. 
Hampton,  and  the  alleged  subsequent  dedi- 
cation by  him  of  Florida  avenue  as  and  for 
a  street,  the  defendant  railway  company 
and  its  predecessor  in  interest  was  in  the 
actual  adverse  occupancy  and  possession 
of  the  territory  delineated  on  said  map  as 
Florida  avenue,  occupying  the  same  with 
its  railroad  tracks,  depot  buildings,  and 
platforms,  and  had  so  occupied  the  same 
for  many  years,  since  1890.  This  adverse 
holding  by  the  defendant  company  Was  con- 
tested by  W.  W.  Hampton  by^  litigation  in 
the  courts  for  many  years,  resulting  finally 
ai  LJLA.(N.S.) 


in  an  amicable  settlement,  by  which  Hamp- 
ton conveyed  all  the  lots  involved  in  the 
litigation,  and  made  a  quitclaim  deed  to 
that  part  of  Florida  avenue  that  was  then, 
and  had  been  for  years,  occupied  by  the  de- 
fendant company  with  its  tracks,  depot 
building,  platforms,  and  sidings.  Under 
these  circumstances  W.  W.  Hampton  could 
not,  at  the  time  of  the  filing  and  record  of 
his  map,  make  an  absolute  and  final  dedi- 
cation for  street  purposes  of  that  part  of 
Florida  avenue  then  held  and  occupied  ad- 
versely to  him  and  all  the  world  by  the  de- 
fendant company,  for  the  reason  that  an 
absolute  and  final  dedication  of  lands  to  a 
public  use  can  only  be  made  by  the  owner 
of  an  absolute  fee.  Ward  v.  Davis,  3  Sandf. 
502;  Hannibal  v.  Draper,  36  Mo.  332;  Mo- 
Shane  V.  Moberly,  79  Ma  41;  Sarcoxie  v. 
Wild,  64  Mo.  App.  403;  Ogle  v.  Phila- 
delphia, W.  &  B.  k  Co.  3  Houst  (Del.) 
302.  It  can  make  no  difference  so  far  at 
the  complainant  herein  is  concerned  wheth- 
er or  not  the  original  occupancy  of  the 
premises  by  the  defendant  railway  company 
was  a  trespass  or  wrongful.  At  that  time 
he,  the  complainant,  had  no  interest  in  the 
premises,  and  was  not  concerned  therein." 
Bruce  v.  Seaboard  Air  Line  R.  Co.  62  Fla» 
461,  41  So.  883. 

An  administrator  selling  the  land  of  his 
decedent  in  payment  of  debts  has  no  power 
to  dedicate  any  of  it  to  public  uses.  Davis 
V.  Bonaparte,  137  Iowa,  196,  114  N.  W. 
890.  B.  B.  B. 
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m*7  be  sold,  and  out  of  the  monejrs  arie- 
ing  from  such  sale  the  mortgage  debt  and 
costs  may  be  paid.  To  this  bill  the  mayor 
and  aldermen  of  Jersey  City  interposed  an 
answer,  wherein  they  admitted  the  proceed- 
ings for  the  opening  of  Comelison  avenue, 
and  averred  that  the  land  covered  thereby 
was  taken  and  dedicated  to  public  uses 
with  the  knowledge  and  consent  of  the 
complainant,  and  was  by  said  complainant 
released  and  discharged  from  all  legal  and 
equitable  claims  of  said  complainant  upon 
said  property.  The  answer  concludes  with 
the  following  declaration:  "These  defend- 
ants deny  that  there  is  any  other  matter, 
cause,  or  thing  in  the  said  complainant's 
bill  of  complaint  contained  material  or  nec- 
essary for  these  defendants  to  make  answer 
unto,"  etc. 

It  should  be  noted  that  the  bill,  in  refer- 
ring to  the  conveyances  made  by  the  Messrs. 
Iloyt  of  parcels  of  the  mortgaged  premises, 
contains  descriptions  of  these  parcels  by 
reference  to  lot  numbers  upon  certain  maps 
said'  to  have  been  made  and  filed  by  the 
Messrs.  Hoyt  and  adjoining  landowners,  and 
includes*  references  to  York  street.  These 
averments  seem  to  show  clear  notice  to 
Patrick  Kiernan  at  the  time  of  the  com- 
mencement of  the  foreclosure  of  the  facts 
«nd  circumstances  out  of  which  the  dedica- 
tion by  the  Messrs.  Hoyt  arose.  And,  of 
course,  the  like  notice  was  conveyed  to  the 
«ity  by  the  averments  of  the  bill.  It  chose 
to  limit  its  defense  to  Cornelison  avenue, 
making  no  reference  in  the  answer  to  York 
street  except  as  a  proposed  street,  and  then 
incidentally  for  the  purpose  of  describing 
Cornelison  avenue.  As  a  result  of  the  suit, 
a  decree  was  made  ascertaining  the  amount 
due  upon  the  mortgage  debt,  and  decreeing 
that  the  mortgaged  lands  described  in  the 
bill  of  complaint  be  sold  to  pay  and  satisfy 
the  money  so  found  to  be  due  to  the  com- 
plainant, and  that  for  this  purpose  a  writ 
of  fieri  facias  should  issue  directed  to  the 
eheriff  of  the  county  of  Hudson,  and  that 
the  defendants  should  be  foreclosed  from 
«11  equity  of  redemption  in  the  mortgaged 
premises  when  sold  pursuant  to  said  decree. 
TJnder  this  decree,  as  limited  by  an  order 
'Of  the  court  subsequently  made,  the  sheriff 
sold  the  mortgaged  lands,  excepting  so  much 
thereof  as  lay  within  the  limits  of  Corneli- 
son avenue,  and  Patrick  Kiernan  became 
the  purchaser,  as  already  mentioned. 

It  thus  appears  that  while  the  bill  of 
■complaint  specifically  mentioned  Corneli- 
:son  avenue  only,  and  the  claim  of  the  city 
therein,  as  a  reason  for  making  the  city 
.a  party  defendant,  it  at  the  same  time  set 
-forth  the  facts  that  evinced  the  dedication 
•of  York  street  by  the  mortgagors,  these 
t>eing  the  same  facts  from  which  alone 
31  L.R.A.(N.S.) 


(so  far  as  the  present  case  shows)  Patrick 
Kiernan  had  notice  of  the  dedicatioB  of 
York  street;  that  the  bill  averred  that  tlM 
mortgagee's  rights  were  superior  to  the 
rights  of  the  city  in  Comelison  avenae, 
and  prayed  that  the  city's  rights,  as  well 
as  the  rights  of  all  other  defendants  in 
the  mortgaged  premises,  should  be  sold  to 
satisfy  the  mortgage  debt;  that  the  city 
answered,  averring  that  Comelison  avenuo 
was  not  subject  to  the  mortgage,  because 
the  mortgagee  had  assented  to  its  opening, 
and  declaring  that  there  was  nothing  elea 
in  the  bill  material  or  necessary  for  the 
city  to  make  answer  unto;  and  that  a  de- 
cree was  made  foreclosing  the  city  from 
all  rights  in  the  mortgaged  premises,  saving 
with    respect    to    Cornelison    avenue. 

In  Wade  v.  Miller,  32  N.  J.  L.  296,  where 
the  widow  of  a  deceased  mortgagor  (ahe 
not  having  joined  in  the  mortgage)  waa 
made  a  party  defendant  to  the  foreclosure 
bill,  on  the  ground  that  subsequent  to  the 
mortgage  she  had  accepted  a  conveyance  of 
the  equity  of  redemption,  and  where  she 
had  submitted  to  a  decree  pro  eonfeaso  and 
a  final  decree  that  the  land  should  be  sold 
to  pay  the  mortgage  debt,  and  that  she, 
with  the  other  defendants,  should  be  de- 
barred and  foreclosed  of  all  equity  of  re- 
demption, the  supreme  court  held  that, 
since  her  right  as  doweress  was  superior 
to  the  mortgage  title  and  had  nothing  in 
common  with  the  right  to  redeem  the  land 
from  encumbrances,  the  decree  foreclosing 
the  equity  of  redemption  had  no  effect  upon 
the  right  of  the  doweress  as  widow,  on 
the  ground  that  she  had  not  been  called 
upon,  nor,  in  strictness,  would  have  been 
permitted,  to  set  up  in  her  answer  a  claim 
to  dower  paramount  to  the  right  of  the 
mortgagee.  In  Wilkins  v.  Kirkbride,  27  N.  J. 
Eq.  93,  Chancellor  Runyon  held  that  re- 
maindermen who  had  not  joined  in  a  mort- 
gage made  by  the  life  tenant  were  neither 
necessary  nor  proper  parties  to  the  fore- 
closure suit  on  the  mortgage,  and  this  on 
the  ground  that  their  rights  were  adverse 
and  superior  to  those  of  the  mortgagee, 
and  could  not  be  ailected  by  the  foreclosure. 
In  Dickinson  v.  Trenton,  33  N.  J.  Eq.  63, 
the  same  chancellor  held  on  demurrer  that 
an  averment  that  the  city  was  made  a 
party  to  a  suit  for  foreclosure  of  a  mort- 
gage, and  a  decree  obtained  therein  and 
the  premises  sold,  did  not  show  that  the 
city  was  debarred  from  selling  the  same 
premises  under  a  valid  assessment  for  mu- 
nicipal improvements,  where  it  was  not 
alleged  that  the  mortgage  was  prior  to  the 
assessment  or  that  the  assessment  was  at- 
tacked or  called  in  question  in  the  fore- 
closure suit.  It  will  be  observed  that  theee 
decisions    had    to    do    with    outstanding 
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claims  that  were  adverse  and  superior  to 
the   mortgage   under   foreclosure. 

But  in  Chadwick  v.  Island  Beach  Co.  43 
N.  J.  Eq.  616,  12  Atl.  380,  Chief  Justice 
Beasley  (the  same  judge  who  wrote  the 
opinion  in  Wade  v.  Miller,  supra),  speak- 
ing for  this  court,  while  placing  the  de- 
cision of  the  case  upon  another  ground, 
inserted  in  his  opinion  a  declaration  to  the 
effect  that  in  a  foreclosure  suit  in  the  or- 
dinary form  a  paramount  title  residing 
in  one  of  the  defendants  is  put  in  issue 
so  far  as  to  call  for  its  disclosure  by  the 
defendant,  even  though  such  title  is  not  ex- 
pressly referred  to  and  challenged  by  the 
bill.  This  he  put  upon  two  grounds,  viz.: 
(1)  That  the  averment  of  the  complain- 
ant in  the  foreclosure  bill  that  he  holds  a 
mortgage  in  fee  upon  certain  lands,  and 
prays  that  a  sale  may  be  made  of  such 
property,  includes  inferential ly  an  asser- 
tion that  a  title  paramount  to  the  mortgage 
does  not  reside  in  any  of  the  parties  to  the 
suit;  and  (2)  that  a  defendant  is  bound 
to  disclose  his  title,  because  to  remain  si- 
lent and  see  the  suit  proceed  to  decree 
and  sale  is  to  be  guilty  of  constructive 
fraud,-~distinguishing  Wade  v.  Miller.  We' 
are  not  here  particularly  '  concerned  with 
the  soundness  of  this  dictum  so  far  as  it 
relates  to  interests  held  by  a  defendant 
-that  are  paramount  to  the  mortgage;  but 
we  think  the  reasoning  of  the  learned  chief 
justice  is  quite  satisfactory  with  respect 
to  rights  held  by  any  of  the  defendants 
that  are  subject  to  the  mortgage.  There 
is  an  earlier  dictum  to  the  same  effect  by 
Mr.  Justice  Van  Syckel  in  Kirkpatrick  y. 
Coming,  38  N.  J.  Eq.  248. 

In  Wheeler  ft  W.  Mfg.  Co.  v.  Filer,  52 
K.  J.  Eq.  164,  28  Atl.  13,  Vice  Chancellor 
Pitney  pointed  out  the  difference  between 
suits  in  equity  commenced  for  the  purpose 
of  obtaining  evidence  or  for  some  specific 
relief  against  the  defendant  personally,  and 
a  suit  for  the  foreclosure  of  a  mortgage, 
the  latter  being  a  proceeding  quasi  in  rem, 
and  the  defendants  being  made  parties  only 
because  they  claim  to  have  an  interest  in 
the  subject-matter. 

In  Dunham  v.  Doremus,  56  N.  J.  Eq. 
511,  513,  37  Atl.  62,  this  court  held  that  a 
foreclosure  bill  need  not  define  precisely 
the  nature  of  the  interests  which  the  de- 
fendants have  in  the  mortgaged  lands, 
where  the  nature  of  those  rights  is  of  no 
importance  to  the  relief  sought  by  the  com- 
plainant. 

This  decision  is,  we  think,  dispositive  of 
the  present  case.  The  prime  purpose  of  a 
foreclosure  bill  is  to  show  the  grounds  of 
the  complainant's  right  to  a  foreclosure, 
and  to  bring  before  the  court  all  the  parties 
whose  interests  are  sought  to  be  foreclosed. ' 
31  L.R,A.(N.S.) 


If  the  bill  does  this,  and  a  decree  for  com- 
plainant follows  in  due  course,  its  effect 
is  not  limited,  nor  the  title  made  by  sale 
thereunder  impaired,  by  the  fact  that  the 
complainant  has  failed  to  state  every  right 
or  interest  of  any  of  the  defendants  that 
is  subject  to  the  mortgage.  It  results  that 
the  rights  of  Jersey  City  in  York  street 
were  cut  off  by  the  foreclosure  of  the 
Kieman  mortgage,  and,  since  there  was  no 
evidence  to  show  any  prior  or  subsequent 
dedication  by  Kieman  himself  or  those 
claiming  under  him,  there  was  no  ground 
for  the  city's  contention  that  York  street 
was  a  public  highway  at  the  time  of  the 
alleged  trespass  complained  of. 

The    judgment   under   review    should    be 
affirmed* 


UNITED  STATES  CIRCUIT  COURT 
OF  APPEAIiS,  EIGHTH  CIRCUIT. 

LITTLE  ROCK  RAILWAY  &  ELECTRIC 
COMPANY,  Appt, 

V. 

F.  N.  BILLINGS. 

(98  C.  C.  A.  467,  173  Fed.  903.) 

Negligence  ^  intoxication  —  care  re- 
quired. 

1.  One  who  has  voluntarily  become  in- 
toxicated cannot  take  advantage  of  the 
fact  of  his  intoxication  to  avoid  responsi- 
bility for  his  negligent  act  in  wandering 
upon  a  street  car  track  in  front  of  an  ap- 
proaching car  which  runs  over  him,  so  as 
to  hold  the  oompanv  liable  for  the  injury, 
when  it  would  not  have  been  liable  had  he 
not  been  intoxicated. 

Street  railway  —  intoxicated  person  on 
track  —  duty. 

2.  One  in  charge  of  an  electric  car  which 
is  approaching  a  person  on  the  track  is 
not  bound  to  exercise  care  and  diligence 
to  ascertain  whether  or  not  he  is  so  in- 
capacitated as  to  render  him  incapable  of 
caring  for  himself,  failure  to  do  which  will 
render  the  company  liable  for  injuring  him, 
under  the  doctrine  of  last  clear  chance. 

Same  —  assumption  of  incompetence. 

3.  The  mere  fact  that  one  seen  walking 
on  the  track  by  those  in  charge  of  an  elec- 
tric car  appears  to  be  intoxicated  does  not 
require  them  to  assume  that  he  is  insensi- 
ble of  all  danger  or  duty  to  protect  him- 
self, and  take  immediate  steps  to  avoid  in- 
juring him. 

(October  25,  1909.) 

Note,  —  Intoxication  of  persona  on  raiU 
road  track  as  affecting  applicahiUty 
of  doctrine  of  last  clear  chance. 

The  applicability  of  the  doctrine  of  last 
clear  chance,  where  the  negligence  charged 
against  the  defendant  consists  of  some  act 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Van  Devan- 
ter.  Circuit  Judges,  and  Pollock,  District 
Judge. 

Messrs.  James  P.  Clarke,  W.  E.  Hem- 
ingy^UYf  O.  B.  Rose,  D.  H  Cantrell, 
and  J.  F.  Loughborongh,  for  appellant: 

So  long  as  a  person  can,  by  the  proper 
exercise  of  care,  avoid  a  danger  which  might 
otherwise  be  impending,  he  is  not  in  that 
dangerous    situation    contemplated   by   the 


rule  which  calls  for  active  efforts  of  pieren- 
tion  on  the  part  of  train  men. 

Kirtley  v.  Chicago,  M.  &  Si.  P.  R.  Oo. 
65  Fed.  390. 

Where  a  person  Is  aware  of  the  appioadi 
of  a  car,  it  is  not  negligence  on  the  part 
of  the  motorman  not  to  warn  him  by  rin^* 
ing  the  belL 

Murray  v.  St.  Louis  Transit  Go.  176  Mo. 
183,  75  S.  W.  611;  Huber  t.  Nassau  Elee- 
tric  R.  Co.  22  App.  Div.  426,  48  N.  T.  Supp. 
38;  Stabenau  t.  Atlantic  Ave.  R.  Go.  155 
N.  Y.  513,  63  Am.  St.  Rep.  608,  60 
N.  E.  277;  Coyle  v.  Third  Ave.  R.  Co. 
18  Misc.  9,  40  N.  Y.  Supp.  1131;  WU- 
liamson  v.  Metropolitan  Street  R.  Co.  29 
Misc.  324,  60  N.  Y.  Supp.  477;  Anderson 
V.  Metropolitan  Street  R.  Co.  30  Mise.  104^ 


or  omission  occurring  before  the  discovery 
of  the  danger  in  which  the  plaintiff  or  de- 
ceased by  his  own  negligence  had  placed 
himself  or  his  property,  is  treated  at 
length  in  the  note  to  Bogan  v.  Carolina  C. 
R.  Oo.  55  L.R.A.  418.  Various  phases  of 
the  subject  are  treated  in  notes  in  the  pres- 
ent series.  As  to  the  effect  on  the  appli- 
cation of  the  doctrine  of  the  question 
whether  the  negligence  of  plaintiff  or  de- 
ceased and  of  the  defendant  was  concur- 
rent, see  the  following  cases,  and  editorial 
notes  or  comments  in  connection  therewith: 
Dyerson  v.  Union  P.  R.  Co.  7  L.R.A.(N.S.) 
132;  Indianapolis  Traction  ft  Termnial  Co. 
v.  Kidd,  7  L.R.A.(N.S.)  143;  Black  v.  New 
York,  N.  H.  &  H.  R.  Co.  7  L.R.A.(N.S.) 
148;  Louisville  City  R.  Co.  v.  Hudgins,  7 
L.R.A.(N.S.)  152;  State  use.  of  Carey  v. 
Cumberland  ft  W.  Electric  R.  Co.  16  L.R.A. 
(N.S.)  297;  Atchison,  T.  ft  S.  F.  R.  Co. 
V.  Baker,  16  L.R.A.(N.S.)  825;  Muse  v. 
Seaboard  Air  Line  R.  Co.  19  L.R.A.(N.S.) 
453;  Sawyer  v.  Roanoke  R.  ft  Lumber  Co. 
22  L.R.A.(N.S.)  200;  Southern  R.  Co.  v. 
Bailey,  27  L.R.A.(N.S.)  379. 

As  to  applicability  of  doctrine  of  last 
clear  chance  to  case  of  imputed  negligence, 
see  the  case  of  Chesapeake  ft  0.  R.  Co.  v. 
Hawkins,  and  the  note  thereto,  in  26  L.R.A. 
(N.S.)   309. 

The  distinction  between  the  doctrine  of 
last  clear  chance,  and  the  rule  that  contribu- 
tory negligence  is  not  a  defense  against  a 
ivanton  or  wilful  injury,  is  discussed  in  a 
note  to  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Bak- 
er, 21  L.R.A.(N.S.)   427. 

This  note  presupposes,  what  is  almost 
oniversally  assumed  by  the  courts,  that  the 
Intoxication  of  the  trespasser  does  not  re- 
lieve him  of  the  charge  of  negligence  in  the 
6rst  instance  in  going  upon  the  railroad 
track,  and  getting  into  a  place  of  danger. 
(Upon  that  subject,  see  note  to  Kingston  v. 
Pt  Wayne  ft  E.  R.  Co.  40  L.R.A.  131.)  The 
question  considered  is  whether,  conceding 
his  original  negligence,  such  negligence  wili 
necessarily  preclude  a  recovery,  where  the 
railroad  company  has  been  guilty  of  a 
breach  of  duty  which  it  owed  to  trespassers, 
and  the  gravamen  of  the  action  is  negli* 
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gence,  and  not  wanton  or  wilful  miscon- 
duct. As  a  preliminary  to  a  discussion  off 
that  question,  however,  reference  is  made  to 
several  groups  of  cases  in  which  the  liabili- 
ty of  a  railroad  company  to  intoxicated 
trespassers  was  disposed  of  upon  grounds 
that  rendered  any  consideration  of  the  ques- 
tion of  contributory  negligence,  and  as  to 
the  effect  of  intoxication  on  tha^  question, 
unnecessary. 

Where  no  duty  to  keep  a  lookout  for  tres- 
passers. 

Before  discussing  the  real  subject  of  the 
note,  it  is  to  be  noted  that  while  the  courts 
frequently  failed  to  observe  the  distino- 
tion  between  contributory  negligence  on  the 
part  of  the  person  killed  or  injured,  and 
lack  of  negligence  on  the  part  of  defend- 
ant, no  question  as  to  contributory  negli- 
gence, and  therefore  none  as  to  the  doe- 
trine  of  "last  clear  chance,"  legitimately 
arises  where  it  appears  or  is  assumed  that 
the  presence  of  a  drunken  trespasser  on  the 
track  was  not  actually  discovered  by  the 
train  employees  in  time  to  avert  the  acci- 
dent, and,  in  view  of  the  locality  and  oth- 
er circumstances,  it  is  held  that  there  was 
no  duty  on  the  part  of  the  railroad  to  keep 
a  lookout  for  him,  and  no  other  duty  prior 
to  the  actual  discovery  of  his  periL  In 
such  case  the  lack  of  any  negligence  on  the 
part  of  the  company  absolves  it  from  lia- 
bility, irrespective  of  any  question  of  con- 
tributory negligence  on  the  part  of  the  tres- 
passer. This  applies  to  the  following  cases, 
though  it  may  be  that  in  some  of  them, 
owing  to  the  failure  to  observe  the  distinc- 
tion referred  to,  there  is  an  implication 
that  the  result  is  attributable  to  the  con- 
tributory negligence  of  the  trespasser:  Col- 
umbus ft  W.  R.  Co.  V.  Wood,  86  Ala.  164,  5 
So.  463;  Williams  v.  Southern  P.  R.  Co.  — 
CaL  — ,  9  Pac.  152;  Hall  v.  Western  ft  A. 
R.  Co.  123  Ga.  213,  51  S.  E.  311;  Burgess 
V.  Atchison,  T.  ft  S.  F.  R.  C6.  83  Kan.  497, 
112  Pac.  103;  Embry  v.  Louisville  ft  N.  R. 
Co.  18  Ky.  L.  Rep.  434,  36  S.  W.  1123; 
Starett  v.  Chesapeake  ft  O.  R.  Co.  33  Kt. 
L.  Rep.  309,  110  S.  W.  282;  Denman  t.  ^ 
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61  N.  Y.  Supp.  899;  Hot  Springs  Street 
R.  Co.  V.  Hildreth,  72  Ark.  672,  82  8.  W. 
245. 

In  order  to  hold  the  defendant  liable, 
plaintiiT  must  show  knowledge  on  the  part 
of  the  defendant  or  its  agents,  of  the  peril 
in  which  the  plaintiff  was  placed,  and  that 
there  was  time,  after  such  knowledge,  with- 
in which  to  make  effort  to  save  him  from 
the  impending  danger. 

Maryland  C.  R.  Co.  v.  Neuheur,  62  Md. 
398;  Gilbert  v.  Erie  R.  Co.  38  C.  C.  A.  408, 
97  Fed.  747;  Strand  v.  Chicago  &  W.  M. 
R.  Co.  67  Mich.  380,  34  N.  W.  712;  St. 
Louis,  I.  M.  &  S.  R.  Co.  y.  Jordan,  65  Ark. 
429,  47  S.  W.  116;  Denver  City  Tramway  Co. 
V.  Cobb,  90  C.  C.  A.  459,  164  Fed.  41 ;  Chunn 
V.  City  &  Suburban  R.  Co.  207  U.  &  309, 


52  L.  ed.  222,  28  Sup.  Ct.  Rep.  63;  Fonda 
V.  St.  Paul  City  R.  Co.  71  Minn.  438, 
70  Am.  St.  Rep.  341,  74  N.  W.  166; 
Bennichsen  v.  Market-Street  R.  Co.  149  Cal. 
18,  84  Pac.  421;  Keefe  t.  Chicago  &  N. 
W.  R.  Co.  92  Iowa,  182,  54  Am.  St.  Rep. 
542,  60  N.  W.  604;  Texas  ft  P.  R.  Co.  v. 
Staggs,  90  Tex.  458,  39  S.  W.  296;  Ft 
Worth  &  D.  C.  R.  Co.  v.  Shetter,  94  Tex. 
196,  69  S.  W.  633;  Missouri,  K.  ft  T.  R. 
Co.  V.  Haltom,  96  Tex.  112,  65  S.  W.  625; 
Baltimore  ft  0.  R.  Co.  v.  Hellenthal,  31 
C.  C.  A.  414,  60  U.  S.  App.  166,  88  Fed. 
120;  Gilbert  v.  Erie  R.  Co.  38  C.  C.  A. 
408,  97  Fed.  752;  Illinois  C.  R.  Co.  v. 
Ackerman,  76  C.  C.  A.  13,  144  Fed.  959; 
Bageard  v.  Consolidated  Traction  Co.  64 
N.  J.  L.   316,  49  L.R.A.  424,  81  Am.  St. 


Paul  ft  D.  R.  Co.  26  Minn.  367,  4  N.  W. 
606;  Yarnall  v.  St.  Louis,  K.  C.  ft  N.  R. 
Co.  76  Mo.  675;  Barker  v.  Hannibal  ft  St. 
J.  R.  Co.  98  Mo.  60,  11  S.  W.  254;  Coatnev 
Y.  St.  Louis  ft  S.  F.  R.  Co.  151  Mo.  36,  61 
S.  W.  1036;  Louisiana  Western  Extension 
R.  Co.  V.  McDonald,  —  Tex.  Civ.  App.—,  62 
S.  W.  649;  Southern  R.  Co.  v.  Back,  103 
Va.  778,  60  S.  E.  267. 

So,  in  Butcher  v  West  Virginia  ft  P.  R. 
Co.  37  W.  Va.  180,  18  L.R.A.  619,  16  S. 
E.  467,  denying  recovery  where  a  train  col- 
lided at  a  crossing  with  a  team  and  wagon 
driven  by  an  intoxicated  person,  there  was 
no  negligence  on  the  part  of  the  railroad 
company. 

As  was  said  in  Starett  v.  Chesapeake  ft 
O.-R.  Co.  33  Ky.  L.  Rep.  309,  110  S.  W. 
282,  supra,  upon  the  assumption  that  there 
was  no  duty  to  keep  a  lookout  for  trespas- 
sers, and  that  the  trespasser  was  not  ac- 
tually seen,  it  was  immaterial  whether  he 
was  drunk  or  unconscious  from  sicloiess. 

Other  cases  in  which  the  denial  of  the 
liability  of  the  railroad  company  to  the  in- 
toxicated trespasser  is  really  referable  to 
the  lack  of  any  negligence  on  the  part  of  the 
company,  but  in  which  the  language  em- 
ployed is  more  suggestive  of  contributory 
negligence,  as  at  least  an  alternative  ground 
of  the  decision,  are  considered  toward  tlie 
close  of  the  note. 

The  decision  in  Fagg  v.  Louisville  ft  N. 
R.  Co.  Ill  Ky.  30,  64  L.R.A.  919,  63  S.  W. 
580,  adverse  to  the  railroad  company,  where 
a  drunken  person  lying  helpless  on  the 
track  was  run  over  by  a  train,  although  it 
did  not  appear  that  the  employees  on  that 
train  were  guilty  of  any  negligence,  was 
upon  the  assumption  that  the  train  men  of 
a  preceding  train  had  been  guilty  of  negli- 
gence in  ejecting  him  and  leaving  him  in 
a  dangerous  position  on  the  track,  notwith- 
standing that  he  was  a  trespasser.  AT^d  the 
decisions  against  the  railroad  company  in 
Cincinnati.  N.  O.  ft  T.  P.  R.  Co.  v.  Marrs, 
119  Ky.  954,  70  L.R.A.  291,  116  Am.  St. 
Rep.  289,  86  S.  W.  188,  and  Glinn  v.  Louis- 
ville ft  N.  R.  Co.  32  Ky.  L.  Rep.  346,  105 
S.  W.  437,  are  explainable  upon  similar 
grounds. 
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There  are  many  other  cases  not  within 
the  scope  of  this  note,  in  which  the  lack  of 
any  negligence  on  the  part  of  the  railroad 
company  absolved  it  from  liability  for  in- 
jury to  trespassers  on  the  track,  irrespec* 
tive  of  any  question  as  to  contributory  neg- 
ligence. The  general  question  as  to  a  duty 
of  a  railroad  company  to  keep  a  lookout 
for  trespassers  is  treated  in  tlie  notes  to 
Smith  V.  Norfolk  ft  S.  R.  Co.  25  L.R.A. 
287,  and  Frye  v.  St.  Louis,  I.  ft  M.  S.  R. 
Co.  8  L.R.A.(N.S.)   1069. 

It  will  be  observed  that  the  list  of  eases 
above  cited  includes  some  from  Missouri, 
whose  courts  in  .general,  by  applying  the 
doctrine  of  "last  clear  chance"  or  its  va^ 
riant,  the  "humanitarian"  doctrine,  as  it  is 
now  denominated  in  that  state,  go  to  the 
extreme  in  holding  railroad  companies  lia- 
ble for  killing  or  injuring  trespassers  on  the 
track,  if  a  breach  of  the  duty  resting  upon 
railroad  companies  to  keep  a  lookout  at 
points  where  trespassers  are  reasonably  to 
be  anticipated  is  established,  notwithstand- 
ing the  contributory  negligence  of  the  tres- 
passer. The  denial  of  liability  in  the  cases 
cited  is  accounted  for  by  the  fact  that  the 
accident  happened  at  a  point  where  tres- 
passers were  not  reasonably  to  be  anticipat- 
ed, and  where,  consequently,  there  was  no 
duty  to  keep  a  lookout  for  them. 

Where    duty    to    keep    lookout    fully    per- 
formed. 

Again,  no  question  of  contributory  neg- 
ligence or  last  clear  chance  legitimately 
arises  where  the  duty  to  keep  a  lookout,  if 
it  existed,  was  fully  performed  without  dis- 
closing the  presence  of  the  trespasser,  as 
in  Price  v.  Philadelphia,  W.  ft  B.  R.  Co. 
84  Md.  506,  36  L.R.A.  213,  36  Atl.  263; 
Ayers  v.  Wabash  R.  Co.  190  Mo.  228,  88 
S.  W.  608;  Riggs  v.  Metropolitan  Street  R. 
Co.  216  Mo.  304,  115  S.  W.  969;  Richmond 
ft  D.  R.  Co.  V.  Anderson,  31  Gratt.  812,  31 
Am.  Rep.  750 

Where  object  seen  on  track  not  known  to 
be  a  human  being. 

And  a  railroad  company  may  be  absolved 
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Rep.  408,  45  Atl.  620;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  36  L.  ed.  485, 
12  Sup.  Ct.  Rep.  679;  Smith  v.  Norfolk  & 
S.  R.  Co.  114  N.  C.  728,  25  L.R.A.  287, 
19  S.  E.  863,  923:  Kingston  v.  Ft.  Wayne 
&  E.  R.  R.  Co.  112  Mich.  40,  40  luRJi.  131, 
70  N.  W.  316,  74  N.  W.  230. 

Finding  the  plaintiff  in  a  dangerous  posi- 
tion as  the  car  approached,  the  motorman 
was  justified  in  presuming  that  he  would 
withdraw  from  the  track  in  time  to  pre- 
vent a  collision. 

Deans  v.  Wilmington  k  W.  R.  Co.  107  N. 
C.  686,  22  Am.  St.  Rep.  002,  12  S.  E.  77; 
Booth,  Street  Railways,  §  305;  Nellie, 
Street  Surface  Railroads,  p.  301 ;  West  Chi- 
cago Street  R.  Co.  v.  Schwartz,  93  III.  App. 
387;  Citizens'  Street  R.  Co.  v.  Shepherd,  107 


Tenn.  444,  64  S.  W.  710;  Baltimore  Consol. 
R.  Co.  V.  Armstrong,  92  Md.  554,  54  L.RJL 
424,  48  Atl.  1047;  State  use  of  Egner  v. 
United  R.  ft  Electric  Co.  98  Md.  307,  56  AtL 
789. 

The  rule  of  last  clear  chance  applies 
only  where  the  negligence  of  the  person 
injured  was  the  remote,  and  not  the  prox- 
imate, cause  of  the  injury. 

Holmes  v.  South  Pacific  Coast  R.  Co.  97 
Cal.  161,  31  Pac.  834;  O'Brien  v.  McGlinchy, 
68  Me.  552 ;  2  Tfiomp.  Neg.  p.  1157  ^  Murphy 
V.  Deane,  101  Mass.  455,  3  Am.  Rep.  390$ 
Everett  v.  Los  Angeles  Consol.  Electric  R. 
Co.  115  Cal.  105,  34  L.R.A.  356,  46  Pac. 
889,  43  Pac.  207 ;  Holwerson  v.  St.  Louis  & 
Suburban  R.  Co.  157  Mo.  216,  50  L.R.A. 
850,  57   S.   W.   770;    Borschall  v.  Detroit 


from  liability  without  reference  to  the  ques- 
tion of  contributory  negligence  or  last  clear 
chance,  wiiere,  as  in  New  York,  N.  H.  &  H. 
R.  Co.  V.  Kelly,  35  C.  C.  A.  571,  93  Fed. 
745;  Louisville,  H.  &  St.  L.  R.  Co.  v.  Hath- 
away, 121  Ky.  666,  2  L.R.A.(N.S.)  498,  89 
S.  W.  724;  Murch  v  Western  New  York  & 
P.  R.  Co.  78  Hun,  601,  29  N.  Y.  Snpp.  490; 
Herring  v.  Wilmington  &  R.  R.  Oo.  32  N. 
C.  (10  Ired.  L.)  402,  51  Am.  Dec.  395,  it 
was  assumed  or  held  that  the  trainmen,  up- 
on discovering  an  object  upon  or  near  the 
track,  were  not  bound  to  stop  or  slacken 
speed  until  they  discovered  that  it  was  a 
human  being, — an  intoxicated  trespasser, — 
when  it  was  too  late. 

And  in  l*rigg  v.  Water,  Light  ft  Transit 
Co.  216  Mo.  521,  20  L.R.A.(N.S.)  987,  114 
S.  W.  972,  it  was  held  tliat  a  street  rail- 
way company  was  not  liable  where  an  in- 
toxicated person  lying  beside  the  track  was 
mistaken   for  a   lump  of  dirt. 

In  Tucker  v.  Norfolk  k  W.  R.  Co.  92  Va. 
649,  24  S.  E.  229,  the  court  said  that  it  was 
immaterial  whether  a  person  lying  on  or 
near  the  track  was  intoxicated  or  had  fall- 
en in  a  fit,  since,  under  the  circumstances, 
there  was  no  negligence  on  the  part  of  the 
company,  the  engineer  having  seen  an  ob- 
ject lying  on  or  near  the  track,  but  not  rec- 
ognizing it  as  a  human  being  until  too  late 
to  stop  the  train. 

And  in  Upton  v.  South  Carolina  &  G.  Ex- 
tension R  Co.  128  N.  C.  173,  38  S.  E.  736, 
where  an  intoxicated  person  lying  on  the 
track  was  struck  by  a  train,  the  court  said 
that  it  is  not  sufficient  to  show  simply 
that  the  deceased  was  on  the  track,  but  it 
is  also  necessary  to  show  that  he  was  in  a 
helpless  condition,  and  that  the  engineer  had 
discovered,  or  by  keeping  a  reasonable 
watchout  could  have  discovered,  his  condi- 
tion in  time  to  have  stopped  the  train. 

In  Werner  ▼.  Citizens'  R.  Co.  81  Mo.  368, 
however,  a  street  railway  company  was  held 
liable  for  striking  an  intoxicated  person 
lying  on  the  track,  upon  the  ground  that 
under  the  circumstances  the  driver  should 
have  stopped  his  car  upon  perceiving  an 
object  on  the  track. 

It  is  to  be  observed,  however,  that  this 
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point  is  alluded  to  in  the  present  note  not 
for  the  purpose  of  showing  the  duty  of  the 
railroad  company  in  this  respect,  but  mere- 
ly to  show  that  the  decisions  in  these  cases 
are  not  referable  to  the  contributory  negli- 
gence of  the  trespasser,  and  therefore  can- 
not  properly  be  regarded  as  denying  the  ef- 
fect of  intoxication  to  relieve  the  trespass- 
er of  the  consequences  of  his  original  neg- 
ligence, where  a  breach  of  duty  on  the  part 
of  defendant  is  established.  (As  to  the 
duty  of  train  men  upon  perceiving  an  ob- 
ject, the  character  of  which  is  unknown,  see 
note  to  Louisville  &  St.  L.  R.  Co.  v.  Hath- 
away, 2  L.R.A.(N.S.)  498.) 

Where  train  men  justified  in  assuming  per- 
son would  leave  track. 

So,  the  question  of  contributory  negli- 
gence and  "last  clear  chance"  are  imma- 
terial, although  the  presence  of  a  trespasser 
on  the  track  was  discovered,  or  by  the  exer- 
cise of  due  care  might  have  been  discovered,  if 
there  was  nothing  in  his  conduct  to  apprise 
the  train  men  that  he  was  intoxicated  and 
insensible  of  the  danger  and  the  court  holds 
that  under  the  circumstances  the  train  men 
were  justified  in  assuming  that  be  would 
leave  the  track  in  time  to  avoid  being 
struck.  St.  Louis,  I.  M.  ^  S.  R.  Co.  v.  Jor- 
dan, 65  Ark.  429,  47  S.  W.  115;  Savannah, 
F.  &  W.  R.  Co.  V.  Stewart,  71  Ga.  427 ;  Louis- 
ville &  N.  R.  Co.  V.  Watkins,  1  Ky.  L.  Rep. 
266;  Daily  v.  Richmond  &  D.  R.  Co.  106 
N.  C.  301,  11  S.  E.  320;  Houston  &  T.  C.  R. 
Co.  v.  Smith,  52  Tex.  178;  Norfolk  &  W. 
R.  Co.  V.  Harman,  83  Va.  553,  8  S.  £.  251. 
This  also  seems  to  be  true  of  LrriLC  Rock, 
R.  &  Electric  Co.  v.  Billings. 

It  is  to  be  noted,  again,  that  there  is  no 
intention  to  discuss  the  question  whether 
these  cases  are  right  or  wrong  on  this  point, 
and  they  are  cited  not  for  the  purpose  of 
showing  the  rule  on  this  subject,  but  simply 
to  call  attention  to  the  fact  that  the  court, 
whether  properlv  or  not,  having  held  there 
was  no  breach  of  duty  and  therefore  no  neg- 
ligence on  the  part  of  the  train  men,  had 
no  occasion  to  consider  the  question  of  con- 
tributory negligence  or  last  clear  chance. 
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R.  Co.  115  Mich.  473,  73  N.  W.  551; 
Kirtl^  T.  Chicago,  M.  ft  St.  P.  R.  Co.  65 
Fed.  390;  Missouri  P.  R.  Co.  t.  Moseley, 
«  C.  C.  A.  641,  12  U.  S.  App.  601,  57 
Fed.  026;  Denver  City  Tramway  Co.  ▼. 
Cobb,  90  0.  G.  A.  459,  164  Fed.  43. 

The  law  recognizes  no  distinction  in 
favor  of  one  degree  of  drunkenness  over 
another. 

McKillop  V.  Duluth  Street  R.  Co.  53  Minn. 
532,  55  K.  W.  739;  Rollestone  v.  Cassirer, 
3  6a.  App.  161,  59  S.  E.  442;  Keeshan  v. 
Elgin,  A.  &  S.  Traction  Co.  229  111:  533,  82 
N.  K  360;  St.  Jjovlib,  I.  M.  ft  S.  R.  Co.  v. 
Wilkerson,  46  Ark.  513. 

Messrs.  Jeff  Davis,  Frank  Pace,  and 
T.  M.  Seawel,  for  appellee: 

A  railroad  company  cannot  speculate  up- 


on the  chances  of  its  warning  signals  being 
heard  by  persons  upon  its  tracks,  and  ex- 
cuse its  omission  to  give  them  upon  the 
ground  that  they  would  have  been  ineffec- 
tual. 

East  Tennessee  ft  G.  R.  Co.  v.  St.  John, 
5  Sneed,  524,  73  Am.  Dec.  149. 

It  is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to 
which  the  plaintiff  is  exposed;  it  is  enough, 
if,  having  sufficient  notice  to  put  a  prudent 
man  on  the  alert,  he  does  not  take  such 
precautions  as  a  prudent  man  would  take 
under  similar  notice. 

Gilbert  v.  Erie  R.  Co.  38  C.  C.  A.  408,  97 
Fed.  747;  Shearm.  ft  Redf.  Neg.  5th  ed. 
§  99;  Klockenbrink  v.  St.  Louis  ft  M.  River 
R.  Co.  81  Mo.  App.  351;  Inland  ft  Seaboard 


Jfon  constat  that  the  negligence  of  the  tres- 
passer would  have  prevented  a  recovery,  if 
there  had  been  any  breach  of  duty  on  the 
part  of  the  railroad. 

Breach  of  duty  after   actual  discovery  of 

danger. 

Upon  the  other  hand,  the  courts  are 
agreed  that  if  the  train  men  actually  dis- 
cover an  intoxicated  trespasser  upon  the 
track,  and  realize,  or  in  the  exercise  of  proper 
care  ought  to  realize,  that  he  is  helpless 
or  insensible  of  his  danger,  the  company 
will  be  responsible,  notwithstanding  that 
the  trespasser  was  guilty  of  contributory 
negligence  in  going  upon  or  remaining  up- 
on the  track.  The  conduct  of  the  train 
men  in  some  cases,  where  the  peril  of  the 
trespasser  was  actually  discovered  and  rea- 
lizea,  approximated  closely  to  wantonness 
or  wilfulness,  against  which  contributory 
negligence  is,  in  any  event,  no  defense. 

The  decision  in  Central  R.  Co.  v.  Moore, 
5  Ga.  App.  562,  63  S.  E.  642,  appears  to  be 
placed  on  that  ground. 

But  even  when  the  gravamen  of  the  ac- 
tion is  negligence  merely,  and  the  doctrine 
of  comparative  negligence  does  not  obtain, 
the  courts  hold,  or  assume  with  practical 
unanimity,  that  under  these  conditions  {i, 
e,,  where  his  presence  is  actually  discov- 
ered and  his  helpless  condition  realized)  the 
negligence  of  the  intoxicated  trespasser  in 
going  or  remaining  on  the  track  will  not 
preclude  recovery.  Felton  v.  Newport,  44 
C.  C.  A.  530,  105  Fed.  332;  St.  Louis,  I. 
M.  ft  S.  R.  Co.  V.  Wilkerson,  46  Ark. 
Ark.  513;  Williams  v.  Southern  P.  R.  Co. 
—  Cal.  — ,  9  Pac  152;  Savannah,  F.  ft  W. 
R.  Co.  V.  Stewart,  71  Ga.  427 ;  Clay  v.  Ma- 
con ft  D.  R.  Co.  Ill  Ga.  839,  36  S.  E.  233; 
Baltimore  ft  0.  R.  Co.  v.  Kean,  65  Md.  394, 
5  Atl.  325;  Lake  Shore  ft  M.  S.  R.  Co.  v. 
Miller,  25  Mich.  274;  Clark  v.  Wilmington 
ft  W.  R.  Co.  109  N.  C.  430,  14  L.R.A.  749, 
14  S.  E.  43  (intoxicated  trespasser  on  tres- 
tle) ;  Hill  V.  Louisville  ft  N.  R.  Co.  9  Heisk. 
823  (statute  requirinff  engineer  to  use 
every  possible  means  of  stopping  train  up- 
discovering  a  person  on  track) ;  Texas  ft 
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P.  R.  Co.  V.  Brannon,  43  Tex.  Civ.  App. 
531,  96  S.  W.  1095;  Texas  ft  P.  R.  Co.  v. 
Patterson,  46  Tex.  Civ.  App.  292,  102  S.  W. 
138;  Texas  ft  P.  R.  Co.  v.  Robinson,  4  Tex. 
Civ.  App.  121,  23  S.  W.  433;  Kroeger  v. 
Texas  ft  P.  R.  Co.  30  Tex.  Civ.  App.  87,  69 
S.  W.  809;  Bralley  v.  Norfolk  ft  W.  R.  Co. 
66  W.  Va.  462,  66  S.  E.  653. 

The  rule  is  also  applied  in  many  cases 
not  within  the  scope  of  this  note,  where  the 
trespasser  was  sober  and  in  full  possession 
of   bis   faculties. 

As  pointed  out  in  Gunn  v.  Ohio  River 
R.  Co.  42  W.  Va.  676,  36  L.R.A.  675,  26  S. 
E.  546,  while  an  engineer  may  assume  that 
one  walking  on  a  railroad  track  will  get 
off  in  time  to  save  himself  from  injury, 
that  is  not  the  rule  as  to  children  of  teii^ 
der  years,  or  persons  plainly  and  obviously 
disabled  by  deafness,  intoxication,  sleep,  or 
other  cause,  from  taking  care  of  them- 
selves. 

It  will  be  observed  that  in  these  cases  the 
courts  allow  recovery  without  considering 
the  question  whether  the  negligence  of  the 
person  injured  continued  until  the  instant  of 
the  impact.  In  a  note  to  Dyerson  v.  Union 
P.  R.  Co.  7  L.R.A.(N.S.)  132,  some  reasons 
are  suggested  why  such  inquiry  is  not  ma- 
terial when  the  danger  is  actually  discov- 
ered, even  though  the  gravamen  be  actual 
negligence,  and  not  wantonness  or  wilful- 
ness. 

Effect  of  intoxication  to  interrupt  trespass- 
er's original  negligence. 

The  conflict  of  authority  as  to  the  effect 
of  negligence  of  an  intoxicated  trespasser 
upon  his  right  to  recover  arises  where  he 
was  not  actually  seen  in  time  to  avoid  the 
injury,  but  where  there  was  a  duty  resting 
upon  the  company  at  the  locality  of  the  ac- 
CI  dent  to  keep  a  lookout  for  trespassers, 
which,  if  performed,  would  have  disclosed 
his  presence  and  peril  in  time  to  have 
averted  the  accident,  as  where  he  was  lying 
helpless  upon  the  track  in  consequence  of 
his  intoxication,  or  if  walking  or  standing, 
his  inability  to  care  for  himself  would  have 
been  apparent  to  the  train  men  if  they  had 
seen  hixn  at  all* 
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CoaBting  Co.  v.  Tolson,  139  U.  S.  551,  35  L. 
ed.  270,  11  Sup.  Ct.  Rep.  653;  Grand  Trunk 
R.  Co.  y.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679;  Baltimore  ft  0.  R.  Co. 
V.  Hellenthal,  31  C.  C.  A.  414,  60  U.  S. 
App.  156,  88  Fed.  116;  Anderson  v.  Hop- 
kins, 33  C.  C.  A.  346,  63  U.  8.  App.  533, 

91  Fed.  77;  Seaboard  ft  R.  R.  Co.  ▼.  Joyner, 

92  Va.  354,  23  S.  E.  773;  Blankenship 
T.  Chesapeake  ft  0.  R.  Co.  94  Va.  449, 
27  S.  E.  20;  Clark  v.  Wilmington  ft  W.  R. 
Co.  109  N.  C.  430,  14  L.R.A.  749,  14  S.  £. 
43. 

The  "last  moment  rule"  can  have  no 
application  where  the  person  in  danger 
is  obviously  lacking  in  capacity  to  care 
for  his  own  safety,  or  is  known  to  be  suffer- 
ing from  some  disability,  or  is  in  a  situa- 


tion which  prevents  him  from  hearing  tlw 
warnings  given  him,  or  diiahlm  him  from 
acting  on  them  if  heard. 

International  ft  O.  N.  R.  C6.  T.  Smith,  tt 
Tex.  254;  Deans  v.  Wilmington  ft  W.  R.  Co. 
107  N.  C.  686,  22  Am.  St  Rep.  902,  12  a  X. 
77;  Donahoe  v.  Wabash,  Si.  L.  ft  P.  R.  Co. 
83  Mo.  543;  Clark  v.  Wilmington  ft  W.  R. 
Co.  109  N.  C.  430,  14  L.ILA.  749,  14  a  X. 
43. 

There  is  no  presumption  that  a  child  or 
a  man  apparently  drunk  will  get  out  of 
the  way. 

Clark  V.  Wilmington  ft  W.  R.  Co.  supra; 
2  Wood,  Railroad  Law,  1268  ft  note  1; 
Kenyon  v.  New  York  C.  ft  H.  R.  R.  Co. 
5  Hun,  481;  Sheridan  v.  Brooklyn  City  ft 
N.  R.  Co.  36  N.  Y.  39,  93  Am.  Dec  490. 


In  Missouri,  the  duty  as  to  keeping  a 
lookout  for  trespassers  varies  with  the  lo- 
cality. But  if  there  is  such  a  duty  in  the 
locality  where  the  particular  accident  oc- 
curred, and  it  appears  that  the  performance 
of  that  duty  would  have  disclosed  the  pres- 
ence and  peril  of  the  intoxicated  trespasser, 
the  company  is  held  liable,  notwithstanding 
his  own  negligence  in  getting  into  a  place 
of  peril,  irrespective  of  any  question  wneth- 
er  that  negligence  is  deemed  to  continue  un- 
til the  instant  of  impact  or  not.  Whalen  v. 
St.  Louis,  K.  C.  ft  N.  R.  Co.  60  Mo.  323; 
Cotner  v.  St.  Louis  ft  S.  F.  R.  Co.  220  Mo. 
284,  119  S.  W  610;  Murphy  v.  Wabash  R. 
Co.  228  Mo.  56,  128  S.  W.  481. 

So,  in  Werner  v.  Citizens'  R.  Co.  81  Mo. 
374,  and  Bunyan  v.  Citizens'  R.  Co.  127  Mo. 
12,  29  S.  W.  842,  it  was  held  that  a  street 
railway  company  was  liable  where  the  mo- 
torman  could  have  discovered  the  danger 
of  an  intoxicated  person  on  the  track,  not- 
withstanding the  latter  was  guilty  of  con- 
tributory negligence. 

But  in  Trigg  v.  Water,  Light  ft  Transit 
Co.  216  Mo.  521,  20  L.R.A.(N.S.)  987,  114 
S.  W.  972,  it  was  held  that  an  intoxicated 
person  lying  or  sitting  near  a  railroad 
track,  being  guilty  of  contributory  negli- 
gence, could  not  recover  because  the  car  was 
running  at  an  excessive  and  dangerous 
speed,  since  a  plaintiff  who  was  guilty  of 
negligence  contributing  to  his  injury  can- 
not recover  without  showing  that  defend- 
ant could  have  avoided  injuring  him  by  the 
exercise  of  reasonable  care  after  his  danger 
was,  or  ought  to  have  been,  discovered. 

The  decision  in  Indianapolis  ft  St  L.  R. 
Co.  v.  Galbreath,  63  111.  436,  that  a  railroad 
company  is  liable  for  striking  a  person 
walking  along  a  railroad  track  at  a  point 
in  a  village  where  persons  were  accustomed 
to  walk  upon  the  track,  was  upon  the 
ground  that  the  negligence  of  the  plaintiff 
was  slight,  and  the  negligence  of  the  defend- 
ant in  running  at  a  high  rate  of  speed  with- 
out a  light  was  gross.  The  result  is  ap- 
parently referable  to  the  doctrine  of  com- 
parative negligence,  which  formerly  pre- 
vailed in  Illinois.  Apparently  the  conten- 
tion that  the  plaintiff  was  intoxicated  was 
not  relied  on  by  the  plaintiff,  but  by  the 
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defendant,  as  tending  to  show  that  ho  was 
not  using  due  care. 

This  result  in  Missouri  is  attributable  to 
the  adoption  in  that  state  of  the  "humani- 
tarian" doctrine  so  called.  It  is  only  recent- 
ly that  the  courts  of  that  state  have  clear- 
ly differentiated  that  doctrine  from  t^o  doe- 
rine  of  last  clear  chance.  While  the  hu- 
manitarian doctrine  is  doubtless  a  develop- 
ment from  the  doctrine  of  last  clear  chance, 
it  differs  from  the  latter  in  this,  that  it  is 
not  essential  to  its  application  that  the  orig- 
inal negligence  on  the  part  of  the  injured 
person  shall  have  culminated  and  ceased  be- 
fore the  intervention,  or  before  the  termina- 
tion, of  duty  on  the  part  of  the  defendant 
to  keep  a  lookout.  In  the  majority  opinion 
in  Murphy  v.  Wabash  R.  Co.  228  Mo.  56, 
128  S.  W.  481,  it  is  clearly  implied  that 
the  humanitarian  doctrine  is  not  an  appli- 
cation of  the  maxim  "that  the  nearest  cause, 
and  not  a  remote  one,  should  be  attended 
to,"  and  expressly  conceded  that  "the  hu- 
manitarian doctrine  is  somewhat  of  an  ex- 
ception to  the  general  rule  of  law,  making 
an  injury  that  is  the  joint  product  of  neg- 
ligence of  the  tort  feasor  and  of  contribu- 
tory negligence  of  the  injured  party  not  ac- 
tionable." 

In  Missouri,  therefore,  under  the  humani- 
tarian  doctrine,  the  fact  that  the  treapass- 
er  was  intoxicated  appears  to  have  no  bear- 
ing either  way  upon  the  question  of  con- 
tributory negligence,  even  when  the  negli- 
gence imputable  to  the  railroad  company 
consists  only  of  the  omission  of  the  du^  to 
keep  a  lookout.  And  in  fact,  by  the  appli- 
cation of  this  doctrine,  recovery  has  fre- 
quently been  permitted  in  that  state  in  the 
case  of  a  trespasser  in  full  possession  of 
his  faculties,  except  for  momentarily  absent- 
mindedness,  walking  along  a  railroad  track, 
even  though  the  only  negligence  chargeable 
against  the  railroad  company  was  the  fail- 
ure to  discover  his  danger  in  time  to  avoid 
the  accident.  (See  Missouri  cases  cited  in 
notes  in  55  L.R.A.  418,  445,  and  7  LJLA. 
(N.S.)    135.) 

In  that  state  the  only  significance  of  the 
fact  of  the  intoxication  of  the  trespasser 
would  seem  to  be  its  possible  bearing  on  the 
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If  persons  in  charge  of  a  train  are  in 
doubt  as  to  the  condition  or  situation  of  a 
person  on  the  trade,  it  is  their  duty  to 
resolve  all  reasonable  doubts  in  favur  of 
saving  life. 

Clark  V.  Wilmington  k  W.  R.  Co.  109 
N.  C.  430,  14  L.R.A.  740,  14  8.  E.  43; 
Seaboard  4b  R.  R.  Co.  v.  Joyner,  92  Va.  364, 
23  S.  E.  773;  Central  R.  k  Bkg.  Co. 
V,  Vaughan,  93  Ala.  200,  30  Am.  St.  Rep. 
60,  0  So.  468;  Puroell  v.  Chicago  &  N.  W. 
R.  Co.  109  Iowa,  628,  77  Am.  St  Rep. 
^7,  80  N.  W.  682;  Raines  v.  Chesa- 
peake 4b  0.  R.  Co.  39  W.  Va.  60,  24  L.R.A. 
226,  19  S.  E.  665;  2  Shearm.  &  Redf.  Neg. 
.6th  ed.  §  483;  Texas  &  P.  R.  Co.  v,  Robin- 
son, 4  Tex.  Civ.  App.  121,  23  8.  W.  433; 
Tanner  ▼.  Louisville  ft  N.  R.  60  Ala.  621. 


The  last  moment  to  which  the  presump- 
tion may  be  indulged  that  a  person  will 
escape  to  a  place  of  safety  is  the  last 
moment  in  which  it  would  or  ought  to  seem 
practicable  to  stop  the  train  before  colli- 
sion. 

Clark  V.  Wilmington  ft  W.  R.  Co. 
109  N.  C.  430,  14  L.ILA.  749,  14  S.  E.  43 ; 
Heddles  v.  Chicago  ft  N.  W.  R.  Co.  77  Wis. 
228,  20  Am.  St.  Rep.  106,  46  N.  W.  116; 
Omaha  ft  R.  Valley  R.  Co.  v.  Cook,  42  Neb. 
677,  60  N.  W.  899;  Callaway  v.  Walters, 
63  111.  App.  562,  164  111.  560,  45  N.  E. 
1068;  St  Louis,  I.  M.  ft  S.  R.  Co.  v.  Wil- 
kerson,  46  Ark.  513;  Sibley  v.  Ratcliffe, 
50  Ark.  477,  8  S.  W.  686;  Galveston  City 
R.  Co.  V.  Hewitt,  67  Tex.  473,  60  Am.  Rep. 
32,  3  S.  W.  705. 


question  whether,  if  he  had  been  seen,  the 
train  men  would  have  been  justified  in  as- 
suming that  he  would  leave  the  track  in 
time  to  avoid  the  danger.  This,  however, 
goes  to  the  question  of  negligence  on  the 
part  of  the  defendant,  and  not  to  the  ques- 
tion that  continuing  and  concurrent  neg- 
of  the  injured  person.  There  is  a  vigorous 
dissenting  opinion  in  the  Murphy  Case, 
which  attacks  the  position  of  the  majority, 
that  a  railroad  is  under  a  duty  to  keep  a 
kxAout  for  trespassers,  as  well  as  its  posi- 
tion of  contributory  negligence  on  the  part 
ligence  of  a  trespasser  will  not  preclude  re- 
covery, where  the  duty  to  keep  a  lookout 
is  not  performed. 

If  the  view  of  the  doctrine  of  last  clear 
ehanee  explained  in  earlier  notes  in  this 
series  (see  especially  note  to  Dyerson  v.  Un- 
ion P.  R.  Co.  7  L.R.A.(N.a)  132)  is  correct, 
it  is  an  indispensible  prerequisite  of  the  ap- 
plication of  that  doctrine  in  a  case  where 
the  danger  was  not  actually  discovered,  and 
the  negligence  charged  against  the  defend- 
ant is  merely  in  failing  to  keep  a  proper 
lookout,  which  would  have  revealed  the  dan- 
ger, that  the  original  negligence  on  the  part 
of  the  person  injured  shall  be  deemed  t'; 
have  culminated  and  ceased  before  the  inter- 
vention, or  at  least  before  the  termination, 
of  the  negligence  on  the  part  of  the  defend- 
ant. In  this  view,  the  continuance  of  the 
negligence  of  the  plaintiff  until  the  instant 
of  impact  is  fatal  to  the  application  of  the 
doctrine  of  last  clear  chance  in  his  favor, 
if  the  defendant  is  only  charged  with  neg- 
ligence prior  to  the  discover  of  the  danger 
and  not  with  any  lack  of  care  after  actual 
discovery  thereoi. 

From  this  point  of  view,  and  assuming, 
as  is  tmdoubtedly  true,  that  the  trespasser 
was  originally  negligent  in  going  upon  the 
railroad  track  and  getting  into  danger,  the 
question  arises  whether  his  insensibility 
from  intoxication  will  interrupt  his  orig- 
inal negligence,  so  as  to  meet  the  require- 
ment of  the  condition  just  stated,  in  other 
words,  negative  the  continuing  and  concur- 
ring quality  of  his  original  negligence. 

The  oourse  of  'decisions  in  North  Carolina 
brings  this  point  out  very  clearly.  In  that 
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state  the  courts  insist,  as  a  condition  of 
the  application  of  the  doctrine  of  last  clear 
chance,  that  the  original  negligence  on  the 
part  of  the  person  injured  shall  have  cul- 
minated and  ceased,  while  it  was  still  pos- 
sible for  the  defendant,  by  the  exercise  of 
proper  care  in  keeping  a  lookout,  to  have 
discovered  his  danger  and  averted  the  ae- 
cident. 

This  is  clearly  shown  by  the  cases  in  that 
state  holding  that  the  negligence  of  a  tres- 
.passer  in  full  possession  of  his  faculties, 
walking  along  a  railroad  track,  will  pre- 
clude recovery  if  he  was  not  seen,  although 
the  company  was  guilty  of  negligence  in 
failing  to  keep  a  lookout.  (See,  for  exam- 
ple, Neal  V.  Carolina  C.  R.  Co.  126  N.  C. 
639,  49  L.R.A.  684,  36  S.  E.  117;  Exum  v. 
Atlantic  Coast  Line  R.  Co.  —  N.  C.  — ,  70 
S.  E.  845.) 

Because  of  this  condition,  the  court,  or  at 
least  the  chief  justice  who  wrote  the  opin- 
ion, in  Smith  v.  Norfolk  ft  S.  R.  Co.  114  N. 
C.  728,  25  L.R.A.  287,  19  S.  E.  863,  923, 
also  denied  the  applicability  of  the  doctrine 
of  last  clear  chance  where  an  intoxicated 
trespasser  lying  helpless  upon  the  track  was 
run  over  by  a  train,  his  presence  not  having 
been  actually  discovered,  though  the  train 
men  were  under  a  duty  to  keep  a  lookout, 
which,  if  performed,  would  have  revealed 
his  presence  and  danger.  The  result  was 
expressly  attributed  to  the  contributory  neg- 
ligence of  the  person  injured,  the  court  evi- 
dently being  of  the  opinion  that  his  negli- 
gence continued  until  the  instant  of  the  im- 
pact, notwithstanding  his  insensibility  in 
consequence  of  his  own  voluntary  intoxica^ 
tiou,  and  was  thus  concurrent  with  the  neg- 
ligence of  the  train  men  in  failing  to  dis- 
cover him. 

In  the  subsequent  case  of  Pickett  v.  Wil- 
mington ft  W.  R.  Co.  117  N.  C.  616,  30 
L.R.A.  257,  53  Am.  St.  Rep.  611,  23  S.  E. 
264,  however,  the  court,  while  not  relaxing 
the  necessity  of  the  culmination  or  cessa- 
tion of  the  injured  person's  negligence  be- 
fore the  impact,  as  a  condition  of  the  ap- 
plicability of  the  doctrine  of  last  clear 
chance  in  cases  where  the  danger  was  not 
actually  discovered,   but  might  have  been 
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As  applied  to  cases  where  such  disability 
la  not  previously  known,  "the  last  moment" 
to  which  the  presumption  can  be  indulged 
is  when,  from  all  the  circumstances,  there 
is  such  an  indication  of  bodily  infirmity,  or 
of  disabled  condition,  or  of  imminent  peril, 
that,  to  a  person  of  ordinary  prudence, 
the  infliction  of  injury  seems  probable, 
if  a  proper  effort  is  not  made  to  avoid  it. 

Shenrm.  &  Redf.  Nee;.  4t'.i  ed.  §  90:  Mobile 
k  0.  R.  Co.  V.  Stroud,  64  Miss.  784,  2  So. 
171;  Cincinnati,  IT.  &  D.  11.  Co.  v.  Murphy, 
17  Ohio  C.  C.  223,  9  Ohio  C.  D.  703;  Murch 
V.  Western  New  York  &  P.  R.  Co.  78  Hun, 
601,  29  N.  Y.  Supp.  490;  Meeks  v.  Southern 
P.  R.  Co.  66  Cal.  613,  38  Am.  Rep.  67; 
Seaboard  &  R.  R.  Co.  y.  Joyner,  92  Va. 
364,   23    S.    E.    773;    East   Tennessee   &   O. 


R.  Co.  ▼.  St.  John,  5  Sneed,  524,  73  Am. 
Dec.  149;  Gulf^  C.  &  S.  F.  R.  Co.  v.  Hill, 
—Tex.  Civ.  App.— ,  68  S.  W.  256;  Bump 
V.  New  York,  N.  H.  &  H.  R.  Co.  38  App. 
Div.  60,  66  N.  Y.  Supp.  962. 

Pollock,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  action  was  commenced  by  F.  N. 
Billings,  aa  plaintifT,  against  the  Little 
Rock  Railway  &  Electric  Company,  as  de- 
fendant, to  recover  damages  for  personal 
injuries  sustained.  The  facts  material  to 
a  decision  of  the  case,  as  gleaned  from 
the  record,  are  these: 

Plaintiff  was  an  electrical  worker,  en- 
gaged as  a  lineman  in  the  employ  of  the 
Rock  Island  Railway  Company  in  the  state 


by  the  performance  of  the  duty  to  keep  a 
lookout,  yet  adopted  the  view  that  when 
one  lies  down  on  a  railroad  track,  and  be- 
comes insensible  from  voluntary  intoxica- 
tion or  any  other  cause,  his  negligence 
thereupon  culminates  and  ceases,  and  the 
doctrine  of  last  clear  chance  may  therefore 
apply,  so  as  to  render  the  railroad  com- 
pany liable,  although  the  negligence  on  its 
part  consisted  merely  of  the  failure  to  keep 
a  lookout,  and  not  of  any  omission  of  duty 
after  the  actual  discovery  of  the  danger.  It 
does  not  appear  that  the  trespasser  in  this 
case  was  intoxicated,  but  the  court  clearly 
holds  that  the  rule  is  the  same  whether  the 
helplessness  is  due  to  intoxication  or  other 
cause,  and  expressly  disapproves  of  the 
position  taken  in  the  Smith  Case  on  this 
point. 

Since  the  decision  in  the  Pickett  C^se,  the 
courts  of  North  Carolina  have  uniformly 
held  or  assumed  that,  notwithstanding  his 
original  negligence  in  getting  into  a  posi- 
tion of  peril,  a  railroad  company  is  liable 
for  injuring  or  killing  a  trespasser  who, 
by  reason  of  voluntary  intoxication,  is  ly- 
ing in  a  helpless  condition  on  the  track,  if, 
by  the  exercise  of  the  duty  incumbent  upon 
the  train  men  to  keep  a  lookout  for  tres- 
passers, his  presence  and  peril  would  have 
been  discovered  in  time  to  avoid  the  acci- 
dent. Baker  v.  Wilmington  &  W.  R.  Co. 
118  N.  C.  1015,  24  S.  E.  415;  Llovd  v.  Al- 
bermarle  &  R.  R.  Co.  118  N.  C.  1010,  54  Am. 
St,  Rep.  764,  24  S.  E.  805 ;  Fulp  v.  Roanoke 
&  S.  R.  Co.  120  N.  C.  625,  27  S.  E.  74; 
Hord  V.  Southern  R.  Co.  129  N.  C.  305,  40 
S.  E.  69;  McArver  v.  Southern  R.  Co.  129 
N.  C.  380,  40  S.  E.  94. 

That  also  seems  to  have  been  assumed  in 
Troy  V.  Cape  Fear  A,  Y.  Valley  R.  Co.  99  N. 
C.  298,  6  Am.  St.  Rep.  521,  6  S.  E.  77, 
and  Deans  v.  Wilmington  A.  W.  R.  Co.  107 
N.  C.  686,  22  Am.  St.  Rep.  902,  12  S.  E.  77, 
decided  before  the  Smith  and  Pickett  Cases. 
In  the  Troy  Case,  however,  the  trespasser 
had  caught  his  foot  in  the  trestle  and  was 
unable  to  escape,  and  this  alone,  even  in 
eaae  of  a  sober  person,  would  be  sufficient 
to   sustain    a   recovery. 

In  Baker  v.  Wilmington  &  W.  R.  Co.  118 
81  L.R.A.(N.S.) 


N.  C.  1015,  24  S.  E.  416,  however,  the  court, 
while  recognizing  this  doctrine,  reversed  a 
judgmeiit  for  plaintiff  upon  findings  that  he 
was  injured  by  the  negligence  of  the  de- 
fendant, and  that  he  was  gailty  of  negli- 
gence on  his  *>art  which  contributed  to  the 
injury,  upon  the  ground  that,  in  the  absence 
of  any  further  finding,  it  must  be  assumed 
that  the  contributory  negligence  was  a  con- 
current cause  of  the  injury.  The  court 
said  that,  if  the  plaintiff  had  tendered  an 
issue  involving  the  question  whether  the  in- 
jury might  have  been  avoided  by  reason- 
able care  on  the  part  of  the  defendant,  in- 
stead of  asking  for  the  withdrawal  of  that 
involving  contributory  negligence,  a  differ- 
ent question  might  have  been  raised. 

And  in  the  McArver  Case,  129  N.  C.  380, 
40  S.  E.  94,  infra,  which  also  recognizes  the 
doctrine,  a  judgment  for  plaintiff  was  re- 
versed on  the  ground  that  the  evidence  did 
not  show  that  the  engineer,  by  keeping  a 
diligent  lookout,  could  have  seen  the  tres- 
passer in  a  situation  and  condition  of  dan- 
ger in  time  to  have  prevented  the  injury. 

In  Stewart  v.  North  Carolina  R.  Co.  *13d 
N.  C.  386,  48  S.  E.  793,  however,  the  court, 
in  upholding  the  refusal  of  a  requested  in- 
struction that  if  the  intestate  was  dnink 
and  in  a  helpless  condition  on  or  near  the 
track,  and  unable  to  realize  his  dangerous 
position,  he  was  not  guilty  of  contributory 
negligence,  said  that  it  could  not  under- 
stand how  it  could  be  contended  that  a  man 
who  would  drink  spirituous  liquor  until  he 
should  become  unconscious,  or  take  anything 
else  until  he  should  become  insensible,  anS 
then  lie  down  in  that  state  upon  a  railroad 
track,  is  in  the  exercise  of  due  care  for  his 
personal  safety.  Apparently,  however,  the 
court  did  not  mean  to  imply  that  his  negli- 
gence would  necessarily  continue  until  th#» 
instant  of  the  impact,  as  it  states  in  this 
connection  that  in  the  Pickett  Case,  where 
two  negro  boys  lay  down  on  a  railroad 
track  and  went  to  sleep,  it  was  held  they 
were  guilty  of  contributory  negligence;  sad 
that  in  the  Lloyd  Case,  where  a  man  drunk 
and  lying  on  the  track  was  killed,  it  was 
held  that  he  was  neglfgent.  Ajb  aboye 
shown,  both  of  these  cases  hold  or  assume 
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of  Louisiana,  earning  in  that  capacity  about 
$2.60  per  day.  He  had  come  to  the  city 
of  Little  Rock,  Arkansas,  in  company  with 
his  work  foreman,  to  secure  his  pay  from 
the  railway  company.  After  arriving  there 
on  November  23,  1907,  he  commenced  drink- 
ing, and  was  intoxicated  at  the  time  he 
received  his  injury.  About  the  hour  of 
1:30  o'clock  in  the  morning  of  November 
24,  1907,  as  he  was  walking  along  the 
track  eastward  on  Markham  street,  in  that 
city,  he  was  struck  by  an  electric  car  run- 
ning westward  on  defendant's  line,  knocked 
down,  and  his  left  leg  crushed  in  such  man- 
ner as  to  require  its  amputation  above  the 
knee  joint.  At  the  time  the  collision  oc- 
curred Markham  street  was  being  paved 
with  brick.     Red  lights  were  placed  by  the 


company  as  a  warning  to  travelers  thereon 
of  the  unsafe  condition  of  the  street.  The 
ear  Was  equipped  with  an  electric  head- 
light, burning  brightly.  There  was  no  evi- 
dence that  it  was  being  run  at  an  unusual 
or  high  rate  of  speed.  The  motorman  could 
and  did  see  the  plaintiff  approaching  the 
car  on  Markham  street  about  200  feet  from 
the  car.  He  testified  plaintiff  came  upon 
the  track  when  about  100  feet  from  the  car. 
At  the  time  plaintiff  had  lost  hit  hat  and 
was  bareheaded.  The  collision  occurred 
some  30  or  40  feet  east  of  the  intersection 
of  Markham  and  Sherman  streets,  in  said 
city.  Plaintiff  received  a  verdict  and  judg- 
ment of  $14,000.  Defendant  brings  error. 
From  our  consideration  of  the  case  we 
have  deemed  it  necessary  to  discuss  but  one 


that  the  insensibility,  whether  from  intoxi- 
cation or  other  cause,  of  a  trespasser  upon 
the  track,  would  interrupt  his  negligence, 
do  as  to  admit  of  the  application  of  the  doc- 
trine of  last  clear  chance,  if  there  was  a 
breach  of  duty  on  the  part  of  train  men  to 
keep  a  lookout.  The  decision  in  favor  of 
the  railroad  company  in  the  Stewart  Case 
was  perhaps  upon  the  assumption  that  no 
negligence  on  tlie  part  of  the  railroad  com- 
pany intervened  after  the  deceased  entered 
upon  the  track  and  became  insensible  of 
danger. 

That  helplessness  from  intoxication  of 
one  lying  upon  the  track  of  an  electric 
road  in  the  highway  may  interrupt  one's 
negligence  and  permit  the  application  of  the 
doctrine  of  last  clear  chance,  although  the 
negligence  charged  against  the  defendant 
is  the  failure  to  discover  the  danger  and  not 
the  lack  of  any  care  after  the  discovery 
thereof,  is  clearly  recognized  in  Edgerly  v. 
Railroad  Co.  67  N.  H.  312,  36  Atl.  568. 

In  McClanahan  v.  Vicksburg,  S.  &  P.  R. 
Co.  Ill  La.  781,  35  So.  902,  holding  a  rail- 
road company  liable  for  running  over  an 
intoxicated  person  lying  on  the  track,  even 
upon  the  assumption  tiiat  he  was  not  ac- 
tually discovered  in  time  to  avoid  the  acci- 
dent, upon  the  groimd  that  it  was  the  duty 
of  the  train  men  to  keep  a  lookout,  the  re- 
sult is  expressly  referred  to  the  doctrine  of 
last  clear  chance.  The  court  cites  the  note 
in  55  L.R.A.  418,  on  that  doctrine,  and  ap- 
parently approves  of  the  theory  of  the  doc- 
trine as  stated  in  that  note,  which  makes 
the  interruption  of  the  negligence  of  the  in- 
jured person  before  the  cessation  of  the  de- 
fendant's negligence  a  condition  of  the  ap- 
plication of  the  doctrine,  where  the  danger 
was  not  actually  discovered,  but  would 
have  been  by  the  exercise  of  due  care.  The 
prevailing  opinion,  however,  does  not  discuss 
the  question  of  continuing  negligence,  nor 
the  effect  of  intoxication  on  that  question. 
There  was  a  difference  among  the  members 
of  the  court  as  to  whether  the  deceased  was 
a  trespasser  or  not,  but  the  majority  were 
of  the  opinion  that  in  any  event  it  was  the 
duty  of  the  railroad  company  to  keep  a 
lookout  for  him.  The  dissent  of  Provosty, 
31  L.R.A.(NJ3.) 


J.,  was  expressly  put  upon  the  eround  that 
there  was  no  duty  to  keep  a  lookout  for 
trespassers,  and  therefore  no  negligence  on 
the  part  of  the  railroad  company,  and  he 
expressly  said  that  in  case  of  an  uncon- 
scious person  or  otherwise  helpless  person 
on  the  track,  as  in  the  present  instance,  the 
railroad,  if  negligent  (that  is  to  say  if  it 
owed  a  duty  and  failed  therein )  would  be  re- 
sponsible notwithstanding  the  contributory 
negligence  of  the  injured  person  in  going 
on  the  track,  for  it  woula  have  had  the 
last  chance  to  avoid  the  injury,  and  its  neg- 
ligence in  not  doing  so  would  have  been  the 
proximate,  and  therefore,  legally  speaking, 
the  only,  cause  of  it.  This  apparently  as- 
sumes that  intoxication  of  the  trespasser  is 
as  effective  to  interrupt  his  negligence  and 
admit  the  doctrine  of  last  clear  chance,  as 
would  insensibility  from  any  other  cause,  or 
inability  to  escape  from  the  danger  because 
the  trespasser  had  caught  his  foot  in  the 
track,  or  was  upon  a  trestle. 

In  McGuire  v.  Vicksburg,  S.  &  P.  R.  Co. 
46  La.  Ann.  1543, 16  So.  457,  also,  it  was  held 
that  the  negligence  of  an  intoxicated  tres- 
passer lying  helpless  on  the  track  will  not 
preclude  recovery,  although  he  was  npt  ac- 
tually seen,  if,  by  the  exercise  of  reasonable 
care  on  the  part  of  the  train  employees,  he 
could  have  been  discovered  in  time  to  avoid 
striking  him. 

In  Little  Rock  &  M.  R.  Co.  v.  Wilson,  90 
Tenn.  271,  13  L.R.A.  364,  26  Am.  St.  Rep. 
693,  36  8.  W.  613,  a  railroad  company  was 
held  liable  where  a  person  drunk  and  asleep 
on  its  track  was  run  over  by  a  train  which 
had  no  lookout  upon  the  engine.  But  the 
statute  seems  to  have  provided  that  in  such 
case  contributory  negligence  should  go  only 
in  mitigation  of  damages. 

The  Texas  supreme  court  in  Houston  &  T. 
C.  R.  Co.  v.  Sympkins,  64  Tex.  615,  38 
Am.  Rep.  632,  like  the  North  Carolina  su- 
preme court,  recognizes  the  necessity  of  the 
cessation  or  termination  of  the  negligence 
of  the  trespasser  before  the  impact  as  a 
condition  of  the  applicability  of  the  doc- 
trine of  last  clear  chance,  where  he  was  not 
discovered,  but  would  have  been  if  the  train 
employees  had  performed  their  duty  to  keep 
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of  the  many  RBsignmentB  of  error  presented 
on  brief  and  in  argument;  for,  in  the  view 
we  have  taken  of  the  one  question  thus  pre- 
sented, which  goes  to  the  yerj  right  of 
the  case,  other  errors  assigned  become  un- 
important. The  question  thus  presented 
is  this:  Did  the  trial  court  misdirect  the 
jury,  to  the  prejudice  of  defendant,  in  stat- 
ing the  rule  of  actionable  negligence  appli- 
cable to  the  facts  of  the  case,  on  the  theory 
of  the  case  adopted  by  all  in  the  court 
below?  The  charge  of  negligence  laid  in 
the  petition  reads  as  follows:  "That  plain- 
tiff was  run  over  by  said  car,  and  injured 
by  reason  of  the  negligence  of  those  in 
charge  of  said  car,  as  follows:  That  plain- 
tiff at  the  time  was  intoxicated  and  upon 
the  tracks   of   the   said   railway   company, 


insensible  to  the  danger  of  his  position; 
that  he  was  discovered  upon  the  track  hy 
those  in  charge  of  the  car,  and  his  danger- 
ous position  was  apparent  and  known  to 
them  in  time  to  have  stopped  the  car,  and 
avoided  injuring  him,  by  the  use  of  or- 
dinary care;  and  that  those  in  charge  of 
said  car  failed  to  exercise  such  care,  but 
negligently  and  recklessly  ran  over  the 
plaintiff,    injuring  him    as   aforesaid." 

The  undisputed  evidence  shows  plaintiff 
was  intoxicated  when  the  injury  occurred  to 
him.  From  the  fact  that  he  was  an  elec- 
trical worker  employed  by  the  Rock  Island 
Railway  Company  as  lineman,  and  from  all 
the  other  facts  and  circumstances  in  the 
case,  it  is  undisputed  this  state  of  intoxi- 
cation was  brought  by  plaintiff  on  himself 


a  lookout;  but  adopts  the  view  taken  in  the 
Smith  Case  rather  than  that  taken  in  the 
Pickett  Case  and  the  later  North  Carolina 
cases,  as  to  the  effect  of  voluntary  intoxica- 
tion on  the  question  of  continuing  or  con- 
curring negligence;  and  while  holding  in  ef- 
fect that  a  railroad  company  will  be  liable 
for  running  over  a  trespasser  lying  uncon- 
scious on  the  track  in  consequence  of  a  fit, 
if,  by  performance  of  the  duty  incumbent 
upon  the  train  men  in  the  locality  of  the  ac- 
cident to  keep  a  lookout  for  trespassers,  his 
presence  might  have  been  discovered  in  time 
to  avoid  the  accident,  holds  that  if  his  un- 
consciousness was  due  to  intoxication,  he 
cannot  recover,  for  the  reason  that  in  that 
event  he  was  guilty  of  continuing  negli- 
gence. 

It  is  to  be  noted  that  the  decisions  in  the 
Smith  Case  and  the  Sympkins  Case  are  not 
attributable  to  the  view  that  the  doctrine  of 
last  clear  chance  applies  only  to  discovered 
danger,  since  both  cases  recognize  that  the 
omission  of  a  duty  to  keep  a  lookout  (as- 
suming the  existence  of  such  duty),  even 
though  the  danger  is  not  actually  discov- 
ered in  time  to  avert  the  accident,  is  suf- 
ficient, to  lay  a  predicate  for  the  doctrine 
of  last  clear  chance,  when  the  element  of 
continuing  or  concurrent  negligence  on  the 
part  of  the  person  injured  is  absent. 

As  pointed  out  in  previous  notes,  the  ap- 
parent assumption  by  some  courts  that  the 
doctrine  of  last  clear  chance  applies  only  to 
discovered  danger  is  possibly  due  to  the 
fact  that  in  the  instant  case  there  was  no 
duty  incumbent  on  defendant  to  keep  a 
lookout,  or  if  so  there  was  nothing  to  in- 
terrupt the  negligence  of  the  trespasser  and 
satisfy  the  condition  under  discussion. 

Since  the  decision  in  the  Sympkins  Case, 
the  courts  of  Texas  have  several  times  de- 
nied the  liability  of  a  railroad  company  for 
killing  or  injuring  an  intoxicated  trespass- 
er on  the  track,  where  he  was  not  actually 
seen  in  time  to  avoid  the  injury,  even  upon 
the  assumption  that  there  was  a  breach  of 
duty  on  the  part  of  the  train  men  to  keep 
a  lookout  for  trespassers  at  the  point  in 
question,  which,  if  performed,  would  have 
revealed  not  only  the  presence,  but  also  the 
31  L.R.A.(N.S.) 


peril,  of  the  trespasser  in  time  to  have 
averted  the  accident.  Smith  v.  Fordyee,  — 
Tex.  — -,  18  S.  W.  663;  Missouri  P.  R.  Co. 
V.  Brown,  —  Tex.  — ,  18  S.  W.  670;  Yoa- 
kum V.  Mettasch,  —  Tex.  Civ.  App. — ,  26  S. 
W.  129. 

In  Rozwadosfskie  v.  International  k  6. 
N.  R.  Co.  1  Tex.  Civ.  App.  493, 20  S.  W.  872, 
it  was  held  that  the  contributory  negligence 
of  an  intoxicated  person  lying  on  the  track 
near  a  depot  would  preclude  recovery,  his 
presence  not  having  actually  been  discov- 
ered in  time  to  avoid  the  accident,  even  up- 
on the  assumption  that  the  company  was 
negligent  in  failing  to  maintain  lights  at 
the  station,  the  presence  of  which  would 
have  revealed  a  person  lying  on  the  track. 

So,  Gulf,  C.  &  S.  F.  R.  Co.  V.  Matthews, 
32  Tex.  Civ.  App.  137,  73  S.  W.  413,  74  S. 
W.  803,  on  the  ground  of  contributory  n^- 
ligence,  denied  recovery  where  an  intoxicat- 
ed person  lying  on  the  track  was  not  ac- 
tually discovered,  even  upon  the  assump- 
tion that  the  railroad  company  was  negli- 
gent in  running  its  train  at  excessive  speed 
and  failing  to  ring  a  bell. 

Upon  certified  questions  the  supreme 
court  (leclared  in  the  last  case  (Gulf,  C.  & 
S.  F.  R.  Co.  V.  Matthews,  99  Tex.  160,  88 
S.  W.  192)  that  the  jury  might  properly 
conclude  that  the  deceased  was  a  licensee, 
and  not  a  trespasser,  there  being  evidence 
that  the  railroad  company  had  knowingly 
permitted  the  public  to  use  the  track  at 
the  point  in  question  as  a  path  way,  and 
that  he  was  not  as  a  matter  of  law  guilty 
of  contributory  negligence  in  walking  on 
the  track.  Subsequently,  a  judgment  for 
plaintiff  in  this  case  was  sustained  by  the 
court  of  civil  appeals  (89  S.  W.  983),  but 
this  was  upon  the  assumption  that  the  de- 
ceased was  not  a  trespasser,  and  that  the 
jury  were  justified  in  assuming  that  he  waa 
not  intoxicated  when  he  fell  and  lay  on 
the  track.  The  judgment  was  reversed  bj 
the  supreme  court  (100  Tex.  63,  93  S.  W. 
1068),  for  errors  not  affecting  the  ques- 
tion under  annotation. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Malone, 
—  Tex.  Civ.  App.  — ,  110  S.  W.  958,  hold- 
ing the  company  liable  where  a  person  was 
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bj  hit  ToluntAry  act.  He  was,  therefore, 
chargeable  with  the  result  of  his  acts, 
deemed  by  the  law  to  constitute  contribu- 
tory negligence,  in  the  same  degree  and  to 
the  same  extent  as  though  he  had  been 
and  remained  duly  sober.  McKillop  v.  Du- 
luth  Street  R.  Co.  63  Minn.  632,  66  N.  W. 
739 ;  Rollestone  v.  Cassirer,  3  Qa.  App.  161, 
69  S.  £.  442;  Keeshan  y.  Elgin,  A.  k.  8. 
Traction  Co.  229  111.  633,  82  N.  E.  360; 
St.  Louis,  I.  M.  &  S.  R.  Ca  y.  Wilker- 
aon,  46  Ark.  613. 

While  one  who,  from  the  excessive  use  of 
intoxicating  liquors,  brings  on  himself  such 
a  condition  of  permanent  imbecility  or  idi- 
ocy aa  to  thereafter  render  his  acts  done 
wholly  involuntary,  may  be  regarded  in  law 
with  the  same  favor  as  he  who,  by  the 


operation  of  natural  laws,  is  born  or  be- 
comes an  idiot  or  a  lunatic,  yet  men  who 
voluntarily  "put  an  enemy  in  their  mouths 
to  steal  away  their  brains"  must  and  will 
in  law  be  held  to  the  same  high  degree  of 
care  for  their  personal  safety  as  though 
they  had  not  voluntarily  made  themselves 
drunk.  In  other  words,  a  man  will  not  be 
permitted  to  plead  and  prove  his  own  vol- 
untary self-intoxication  to  his  profit. 
Therefore,  in  so  far  as  plaintiff  alone  is 
concerned,  his  conduct  in  coming  and  re- 
maining on  the  track  of  defendant  at  the 
time,  in  the  manner,  and  at  the  place  he 
did,  must  be  viewed  in  the  same  light  as 
though  he  had  not  intoxicated  himself, 
but  had  remained  duly  sober;  and  his  plead- 
ing  and    proof    of   voluntary    intoxication 


struck  on  a  bridge,  there  was  some  evidence 
that  he  had  been  drinking,  but  the  court  as- 
sumed that  he  was  not  drunk.  The  deci- 
sion was  apparently  upon  the  assumption 
that  the  engineer  saw  him  on  the  bridge, 
in  which  case,  of  course,  there  could  be  no 
question  as  to  the  liability,  assuming  that 
the  engineer  was  guilty  of  any  subsequent 
breach  of  duty.  However,  as  the  court  held 
that  the  railroad  company  was  bound  to 
keep  a  lookout  at  the  point  in  question,  and 
the  plaintiff  was  unable  to  escape  from  the 
bridge,  the  case  would  seem  to  have  been 
a  proper  one  for  the  application  of  the  doc- 
trine of  last  clear  chance,  and  in  harmony 
with  other  Texas  cases,  even  upon  the  as- 
sumption that  the  engineer  did  not  see  the 
trespasser,  inasmuch  as  it  was  his  duty  to 
see  him,  and  his  inability  to  escape  from 
the  trestle  would,  irrespective  of  his  intoxi- 
cation, interrupt  his  negligence. 

In  Southwestern  R.  Co.  v.  Hankerson,  61 
Ga.  114  (same  case  on  subsequent  appeal, 
72  Ga.  182),  the  court  held  that  if  the  in- 
sensibility of  a  trespasser  lying  on  the 
track  was  produced  by  his  voluntary  intoxi- 
cation he  could  not  recover,  whether  the 
company  was  guilty  of  negligence  or  not 
in  failing  to  take  precautions  after  an  ob- 
ject was  perceived  on  the  track,  but  before 
it  was  discovered  to  be  a  human  being. 
That  the  ground  of  this  decision  is  that  in- 
toxication will  not  interrupt  the  negligence 
of  the  person  injured  seems  to  be  implied 
by  the  remark  of  the  court  that  if  the 
trespasser  had  not  been  intoxicated,  and 
his  helplessness  had  been  due  to  an  attack 
of  disease  or  other  involuntary  cause,  the 
question  of  defendant's  negligence  might 
have   arisen. 

The  Rhode  Island  supreme  court  in  Vi- 
zacchero  v.  Rhode  Island  Co.  26  R.  I.  392,  69 
L.R.A.  188,  69  Atl.  105,  also  expressly  de- 
nies the  effect  of  intoxication  to  interrupt 
the  negligence  of  the  trespasser,  holding 
specifically  that  the  negligence  of  a  man  in 
crawling  on  his  hands  and  knees  towards  an 
approacning  electric  car  in  the  dark,  after 
the  appearance  of  the  headlight,  which  can 
be  seen  800  feet  away,  is  continuing,  so  as 
31  LJLA.(N.S.) 


not  to  entitle  his  personal  representative 
to  hold  the  company  liable  for  his  death,  on 
the  theory  of  last  clear  chance,  because  the 
speed  of  the  car  is  so  great  that  it  cannot 
be  stopped  after  his  presence  on  the  track 
is   discovered. 

In  the  following  cases,  in  which  the  lia- 
bility of  the  railroad  company  is  denied 
upon  the  assumption  that  the  intoxicated 
trespasser  on  the  track  was  not  actually 
discovered  in  time  to  avoid  the  injury,  even 
though  there  was  a  duty  to  keep  a  look- 
out, no  express  reference  ia  made  to  the 
doctrine  of  last  clear  chance.  Upon  the 
facts,  however,  the  decisions  seem  to  involve 
a  denial  of  the  application  of  that  doctrine, 
either  upon  the  ground  that  it  applies  only 
in  cases  of  discovered  danger,  or,  if  prop- 
erly applicable  in  cases  where  the  danger 
was  not  actually  discovered,  but  would  have 
been  if  the  train  men  had  performed  their 
duty,  assuming  that  something  has  inter- 
vened to  interrupt  the  trespasser's  original 
negligence,  and  relieve  it  of  its  quality  as 
continuing  and  concurring  negligence;  yet 
insensibility  to  danger  from  voluntary  in- 
toxication will  not  have  that  effect. 

In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Pank- 
hurst,  36  Ark.  371,  the  court  said  that 
the  negligence  of  an  intoxicated  trespasser 
in  lyine  on  the  track  was  the  proximate 
cause  of  his  death  from  being  run  over  by 
the  train,  although  the  company  was  neg- 
ligent in  failing  to  kee^  a  proper  lookout, 
and  in  not  having  a  light  on  the  tender 
which  preceded  the  engine. 

In  Wilds  V.  Brunswick  &  W.  R.  Co.  82 
Ga.  667,  9  S.  £.  595,  the  court  upheld  the 
granting  of  a  new  trial  after  a  verdict 
against  the  railroad  company  for  killing  a 
trespasser  who  was  walking  along  the  track. 
Although  the  trespasser  appears  to  have 
been  drinking,  the  court  said  that  there  was 
no  explanation  whatever  why  he  did  not 
avoid  the  consequence  of  the  company's  neg- 
ligence. The  negligence  of  the  company,  if 
any,  would  seem  to  have  consisted  of  the 
failure  to  have  lights  on  the  engine,  and 
to  give  signals  at  a  crossing  a  short  dis- 
tance from  the  point  where  the  trespasser 
66 
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in  this  case  will  not  avail  to  e^rcuse  him  in 
the  doing  of  any  act  which  would  have 
constituted  negligence  on  his  part  had  he 
remained  sober. 

Viewed  in  this  light,  the  act  of  plaintiff 
in  coming  on  the  track  of  defendant  in 
front  of  an  approaching  car  burning  a 
bright  electric  headlight  the  view  of  which 
was  entirely  unobstructed,  and  which  he 
saw  or  could  have  seen  had  he  looked,  and 
his  remaining  on  the  track,  walking  toward 
the  car,  until  he  was  struck  and  injured, 
undeniably  constitutes  such  gross  contribu- 
tory negligence  on  the  part  of  plaintiff  as 
will  bar  a  recovery  in  this  case,  unless 
there  is  in  the  case  ground  for  the  applica- 
tion of  the  qualification  of  the  rule  of  con- 
tributory negligence,  sometimes  termed  the 


doctrine  of  ''last  clear  chance,"  as  declared 
and  applied  in  Inland  &  Seaboard  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  551,  35  L.  ed. 
270,  11  Sup.  Ct.  Rep.  653;  Grand  Trunk 
R.  Co.  V.  Ives,  144  U.  S.  408,  36  L.  ed. 
485,  12  Sup.  Ct  Rep.  679;  Washington  te 
G.  R.  Co.  V.  Harmon  (Washington  &  G.  R. 
Co.  V.  Tobriner)  147  U.  S.  571,  37  L,  ed. 
284,  13  Sup.  Ct.  Rep.  557;  St.  Louis  & 
S.  F.  R.  Co.  V.  Schumacher,  152  U.  S.  77, 
38  L.  ed.  361,  14  Sup.  Ct.  Rep.  479;  Chunn 
V.  City  &  Suburban  R.  Co.  207  U.  S.  302, 
52  L.  ed.  219,  28  Sup.  Ct.  Rep.  63;  Denver 
City  Tramway  Co.  v.  Cobb,  90  C.  C.  A.  469, 
164  Fed.  41;  Illinois  C.  R.  Co.  v.  Acker- 
man,  76  C.  C.  A.  13,  144  Fed.  959;  Gil- 
bert V.  Erie  R.  Co.  38  C.  C.  A.  408,  97 
Fed.   747;    Missouri   P.   R.   Co.   v.   Mosely, 


was  struck.  It  does  not  appear  that  the 
trespasser  was  seen,  or  that  the  company 
owed  him  any  duty  to  keep  a  lookout. 

In  Illinois  C.  R.  Co.  v.  Hutchinson,  47 
111.  408,  it  was  held  error  to  refuse  a  re- 
quested instruction  that  if  deceased,  while 
intoxicated,  placed  himself  about  dark  on 
a  railroad  track  in  a  city  street  where  trains 
were  constantly  running,  he  was  guilty  of 
gross  negligence,  and  the  company  would 
not  be  liable  unless  its  agents  wilfully 
caused  his  death,   or  were  guilty  of  such 

eoss  neglect  on  their  part  as  amounts  in 
IT  to  a  wilful  neglect  of  duty. 

In  O'Keefe  y\  Chicago,  R.  1.  &  P.  R.  Co. 
32  Iowa,  467,  the  court  held  it  error  to 
modify  a  requested  instruction  to  the  effect 
that  a  railroad  company  was  not  liable  for 
running  over  an  intoxicated  trespasser  ly- 
ing on  the  track,  unless  it  knew  of  the  dan- 
ger in  time  to  prevent  the  accident,  by  add- 
ing the  words  *'or  could  have  known  with 
the  exercise  of  ordinary  care."  This  deci- 
sion, however,  was  on  the  ground  that  the 
modification  ignored  the  doctrine  of  con- 
tributory negligence,  and  went  even  further 
than  the  doctrine  of  comparative  negli- 
gence. The  court  said  nothing  about  the 
doctrine  of  last  clear  chance,  which  is  now, 
however,  adopted  in  Iowa.  (See  Bourett  v. 
Chicago  &  N.  W.  R.  Co.  —  Iowa  ,  —  L.R.A. 
(N.S.)— ,  121  N.  W.  380;  and  Wilson  v.  Illi- 
nois C.  R.  Co.  —  Iowa,  — ,  —  L.R.A.  ( N.S. ) 
—,  129  N.  W.  340.) 

As  the  Iowa  courts  now  take  the  view 
that  the  doctrine  does  not  apply  where  the 
negligence  of  the  defendant  consists  merely 
of  the  failure  to  discover  the  danger,  and 
the  negligence  of  the  person  injured  is 
deemed  to  continueuntil  the  very  instant  of 
the  impact,  the  question  whether  the  result 
in  the  O'Keefe  case  would  now  be  approved 
in  that  state  apparently  depends  upon  the 
question,  which  does  not  seem  to  have  been 
settled  in  that  state,  whether  the  insensi- 
bility of  a  trespasser  from  intoxication  will 
interrupt  his  original  n^ligence,  and  thus 
strip  it  of  its  continuing  or  concurring  char- 
acter, in  the  same  way  that  insensibility 
from  sickness  or  other  cause  not  within  the 
trespasser's  control  would  do, 
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in  Union  P.  R.  Co.  v.  Smith,  5  Neb. 
(Unof.)  631,  99  N.  W.  813,  denying  recov- 
ery on  the  ground  of  contributory  negli- 
gence, where  an  intoxicated  person  driving 
along  the  highway  parallel  to  the  railroad 
left  the  highway  and  drove  on  the  track, 
the  negligence  charged  against  the  company 
was  the  failure  to  give  signals  for  a  cross- 
ing a  short  distance  from  the  point  where 
the  deceased  was  struck,  and  failure  to 
fence  the  tVack. 

In  Marquette,  H.  &  O.  R.  Co.  v.  Hanford, 
39  Mich.  537,  denying  recovery  on  the 
ground  of  contributory  negligence,  where  one 
stupified  from  liquor  was  struck  while 
standing  on  a  railroad  track,  the  court  said 
that  it  was  not  necessary  to  consider  the 
question  whether  the  company  was  negligent 
or  not.  It  does  not  appear  in  what  respect 
it  was  contended  that  the  company  was  neg- 
ligent. 

In  Button  v.  Hudson  River  R.  Co.  18  N. 
Y.  248,  where  a  drunken  trespasser  lying 
on  the  track  was  run  over,  the  court,  in 
holding  erroneous  the  use  of  the  word  "di- 
rectly'*  in  an  instruction  that  there  could 
be  no  recovery  if  there  was  any  negligence 
on  the  part  of  the  deceased  which  contrib- 
uted directly  to  the  injury,  although  the 
defendant  may  also  have  been  guilty  of  n^- 
ligence,  said  that  the  fact  that  the  deceased 
was  lying  on  the  track  was  as  much  the 
proximate  and  immediate  cause  of  his  death 
as  the  fact  that  the  cars  passed  over  him. 
This  would  seem  to  imply  that  the  negli- 
^nce  continued  until  the  instant  of  the 
impact.  There,  however,  appears  to  have 
been  no  contention  in  the  case  that  the 
intoxication  would  interrupt  the  negligence 
of  the  deceased. 

Harder  v.  Rome,  W.  A  O.  R.  Co.  49  Hun, 
610,  17  N.  Y.  S.  R.  670,  2  N.  Y.  Supp.  70, 
denied  recovery  on  the  ground  of  contribu- 
tory negligence,  where  one  who  was  at  best 
a  mere  licensee  was  walking  on  the  track  in 
an  intoxicated  condition  at  a  point  where 
persons  were  accustomed  to  walk  on  the 
track. 

In  McDonald  ▼.  Chicago,  M.  k  St.  P.  R. 
Co.  75  Wis.  125,  43  N.  W.  744,  it  was  held 
that  the  negligence  of  an  intoxicated  person 
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6  C.  C.  A.  641,  12  U.  8.  App.  601,  57  Fed. 
921,  and  other  cases. 

As  deduced  from  the  foregoing  authori- 
ties, and  many  others  that  might  be  cited, 
this  qualification  may  be  stated  as  follows: 
A,  who,  by  his  own  negligent  act  or  con- 
duct, has  placed  himself  in  a  position  of 
imminent  peril,  of  which  he  is  either  un- 
conscious, or  from  which  he  is  unable  to 
extricate  himself  if  conscious,  may  not  be 
carelessly,  recklessly,  or  wantonly  injured 
by  B,  who,  after  he  has  discovered  and 
knows  the  helpless  and  perilous  condition 
of  A,  has  it  within  his  power  to  avoid 
doing  him  an  injury  by  the  exercise  of  rea- 
sonable care  and  diligence  in  the  use  of  such 
instrumentalities  as  he  can  command;  and 
the  failure  to  exercise  such  reasonable  care 
and  diligence  on  the  part  of  B,  under  such 


circumstances,  will  constitute  actionable 
negligence,  rendering  him  liable  in  damages 
to  A,  notwithstanding  the  prior  negligent 
act  of  A  in  placing  himself  in  position  to 
receive  the  injury. 

From  the  extract  above  quoted  from  the 
petition  of  plaintiff,  the  claim  made  by 
plaintiff  in  this  ease  is  within  the  quali- 
fication to  the  doctrine  of  contributory  neg- 
ligence stated,  if  proper  legal  effect  be 
given  the  conduct  of  plaintiff  in  becoming 
voluntarily  intoxicated;  and  as  there  seems 
to  be  evidence  to  support  the  charge  made, 
and  as  the  case  was  tried  in  the  court 
below  on  this  theory,  it  remains  to  con- 
sider whether  the  court  properly  defined 
the  doctrine  of  "last  clear  chance"  as  ap- 
plicable to  the  facts  of  this  case  and  the 
legal  effect  of  plaintiff's  veluntary  intoxi- 


who  continued  to  drive  along  the  railroad 
track  for  nearly  2  miles  after  entering  up- 
on it  at  a  point  where  the  highway  crossed 
the  track  at  a  very  oblique  angle  would 
prevent  recovery,  where  he  was  struck  by 
a  train  while  on  a  trestle,  even  assum- 
ing that  his  original  entry  on  the  track  was 
due  to  the  negligence  of  the  railroad  com- 
pany, and  not  to  his  own  negligence.  The 
court  said  that  only  gross  negligence  on 
the  part  of  those  in  charge  of  the  train 
would  have  rendered  the  company  liable. 
The  train  men  did  not  see  deceased  in  time 
to  stop  the  train,  but  it  was  contended  that 
they  were  put  on  notice  by  the  discovery 
of  a  wagon  box  and  wagon  seat  near  the 
track.  Apparently,  there  was  no  attempt 
to  recover  on  the  theory  of  last  clear 
chance,  but,  assuming  that  the  company 
was  guilty  of  negligence  in  failing  to  keep 
a  proper  lookout,  and  that  at  the  time  the 
deceased  was  struck  he  was  unable  to  es- 
cape from  the  trestle,  the  case  would  seem 
to  have  been  a  proper  one  for  the  applica- 
tion of  the  doctrine  of  last  clear  chance, 
since  irrespective  of  his  intoxication,  his 
inability  to  escape  from  the  trestle  would 
interrupt  his  antecedent  negligence  in  en- 
tering thereon,  if  anything  could  have  that 
effect. 

The  following  cases  employ  language  ap- 
parently indicating  that  the  denial  of  lia- 
oility  of  the  railroad  company  for  striking 
an  intoxicated  trespasser  upon  the  track 
was  upon  the  ground  of  contributory  negli- 
gence of  the  latter,  thus  apparently  assum- 
ing that  his  negligence  notwithstand- 
ing his  intoxication,  continued  until 
the  instant  of  the  impact;  but  the  de- 
cisions are  really  referable  to  the  holding 
or  assumption  that,  upon  the  state  of  fact 
shown,  there  was  no  breach  of  duty  what- 
ever on  the  part  of  the  railroad  company. 
In  such  cases,  of  course,  as  already  point- 
ed out,  no  question  of  contributory  negli- 
gence, and  therefore  none  as  to  last  clear 
chance,  properly  arises.  And  these  cases 
therefore,  while  apparently  denying  recov- 
ery on  the  ground  of  contributory  negli- 
gence, cannot  be  regarded  as  authority  for 
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the  position  that  the  original  negllgeuco 
on  the  part  of  the  trespasser  will,  not- 
withstanding his  intoxication,  be  deemed 
to  continue  until  the  instant  of  the  impact, 
and  thus  prevent  recovery,  when  the  exis- 
tence of  the  duty  on  the  part  of  the  rail- 
road company  to  keep  a  lookout  for  him, 
and  its  breach,  have  been  established.  Mem- 
phis &  C.  R.  Co.  v.  Womack,  84  Ala,  149, 
4  So.  618;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Jordan,  65  Ark.  429,  47  S.  W.  116;  Wil- 
liams V.  Southern  P.  R.  Co. — Cal.  — ,  OPac 
152;  Dugan  v.  Chesapeake  &  O.  R.  Co.  24 
Ky.  Ia  Rep.  1754,  72  S.  W.  291;  Gilliam 
V.  Texas  &  P.  R.  Co.  114  La.  272,  38  So. 
166;  Jones  v.  New  Orleans  Great  Northern 
R.  Co.  122  l^.  354,  47  So.  679;  Sullivan 
V.  St.  Louis  Southwestern  R.  Co.  —  Tex. 
Civ.  App.  — ,  36  a  W.  1020;  Richmond  k 
D.  R.  Co.  V.  Anderson,  31  Gratt.  812,  31 
Am.  Rep.  750;  Virginia  Midland  R.  Co.  v. 
Boswell,  82  Va.  032,  7  S.  £.  383;  Anderson 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  87  Wis. 
195,  23  L.R.A.  203,  58  N.  W.  79. 

The  tendency  to  confuse  contributory  neg- 
li^nce  on  the  part  of  the  person  injur^ 
with  lack  of  negligence  on  the  part  of  de- 
fendant is  thus  recognized  in  Pickett  v. 
Wilmington  &  W.  R  Co.  117  N.  C.  616, 
30  L.R.A.  257,  53  Am.  St.  Rep.  611,  23 
S.  E.  264:  "It  is  not  strange  that  courts, 
where  it  is  held  that  railway  companies 
owe  no  duty  to  anyone  who  goes  on  their 
track  and  is  not  seen,  should  have  sought 
support  for  their  position,  where  a  drunk- 
en man  happened  to  be  the  victim  of  care- 
lessness, in  the  theory  that  he  was  deemed 
to  be- still  concurring  up  to  the  time  of  the 
accident,  and  was  less  deserving  of  consid- 
eration than  a  sober  trespasser.  But  it 
must  not  be  forgotten  that  in  the  last 
analysis,  notwithstanding  the  additional 
reason  assigned,  the  drunkard,  in  the  states 
holding  to  the  principle  that  we  have  re- 
pudiated, is  excluded  from  the  right  to  re- 
cover because  he  is  a  trespasser,  just  ai 
his  sober  neighbor  would  be  barred  of  the 
right  if  he  were  injured  by  his  side,  and 
when  actually  seen,  the  same  duty  of  pro- 
tection arises  as  to  both.'' 
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cation  ai  shown  bj  its  charge  to  the  jury,t 
or  bj  its  denial  of  requests  made  by  de- 
fendant to  charge.  On  this  branch  of  the 
case  the  defendant  requested  the  court  to 
charge,  as  follows:  "(6)  It  is  the  duty 
of  a  person  walking  upon  a  street  railway 
track  to  make  vigilant  use  of  his  senses  of 
sight  and  hearing,  to  see  if  a  car  is  ap- 
proaching dangerously  near.  If  you  find 
from  the  evidence  that,  at  the  time  of  this 
accident,  plaintiff  was  walking  upon  the 
street  car  track,  facing  towards  the  car, 
it  was  his  duty  to  use  ordinary  care  to 
protect   himself   from   injury;    and   if  you 


find  from  the  evidence  that  the  injury  was 
the  proximate  result  of  his  failure  either  to 
look  or  listen,  or  to  use  other  careful,  pru- 
dent means  of  protecting  himself  from  in- 
jury, then  he  was  guilty  of  negligence  which 
contributed  to  his  injuYy,  and  cannot  re- 
cover in  this  action,  unless  you  further  find 
from  the  evidence  that  the  motorman,  by 
the  exercise  of  ordinary  care,  could  have 
prevented  the  accident  after  he  discovered 
the  peril  of  the  plaintiff  and  his  insensi- 
bility of  danger,  yet  failed  to  do  so. 

"(7)   You  are  instructed  that  the  motor- 
man   operating  the   car   had   the   right   to 


Conclusion. 

It  is  apparent  from  the  foregoine  review 
of  the  authorities  that,  so  far  as  the  ques- 
tion of  contributory  negligence  is  concerned, 
the  intoxication  of  tiie  trespasser  has  no 
effect  one  way  or  the  other,  if  he  was  not 
actually  discovered,  and  there  was  no  duty 
to  keep  a  lookout  for  trespassers  at  the  lo- 
cality in  question,  and  no  other  duty  prior 
to  actual  discovery;  or  if  he  was  actually 
discovered,  and  his  danger  realized  in  time 
to  avert  the  accident.  In  the  first  case, 
the  lack  of  negligence  on  the  part  of  the 
company  absolves  it  from  liability  irrespec- 
tive of  the  trespasser's  negligence;  and  in 
the'  second  case,  the  company  is  liable  ir- 
respective of  the  trespasser's  negligence.  As 
above  shown,  however,  intoxication,  if  it  is 
apparent  to  the  train  men  or  ought  to  be 
apparent  to  them,  has  a  material  bearing 
on  the  question  whether  or  not  they  were 
guilty  of  a  neglect  of  duty  after  perceiving 
an  object  or  person  on  the  track.  Even 
when  the  trespasser  is  not  discovered,  and 
the  negligence  charged  against  the  company 
consists  solely  of  the  omission  of  the  duty 
to  keep  a  lookout  for  trespassers,  intoxica- 
tion is  immaterial,  so  far  as  the  question 
of  contributory  negligence  is  concerned,  in 
a  jurisdiction  which,  like  Missouri,  adheres 
to  the  "humanitarian"  doctrine  so  called, 
by  which  even  continuing  and  concurring 
negligence  on  the  part  of  a  trespasser  will 
not  preclude  recovery,  even  when  the  neg- 
ligence on  the  part  of  the  railroad  company 
consists  merely  of  the  failure  to  keep  a 
proper  lookout.  Even  in  such  a  jurisdic- 
tion, however;  intoxication  may  affect  the 
question  whether  the  failure  to  keep  a  look- 
out was  a  proximate  cause  of  the  injury 
since  it  may  be  that  the  train  emplovees, 
even  if  they  had  kept  a  lookout,  would  nave 
been  justified  in  assuming  that  a  sober 
man  would  leave  the  track  in  time  to  avoid 
the  danger,  whereas  they  could  not  prop- 
erly indulge  that  presumption  in  case  of 
one  apparently  intoxicated. 

In  jurisdictions,  however,  which  do  not 
recognize  the  humanitarian  doctrine,  and 
hold  that  the  doctrine  of  last  clear  chance 
cannot  be  applied  where  the  only  negli- 
gence on  defendant's  part  is  the  omission 
of  a  duty  to  keep  a  lookout,  or  some  other 
omission  prior  to  the  discovery  of  the  dan- 
ger, unless  the  negligence  on  the  part  of  the 
31  L.R.A.(NJ3.) 


trespasser  may  be  deemed  to  have  been 
interrupted,  and  to  have  ceased  as  an  op- 
crating  cause  of  the  injury,  while  it  was 
still  within  the  power  of  the  train  employ- 
ees, by  the  performance  of  the  duty  incum- 
bent upon  them,  to  have  discovered  the  dan- 
ger and  averted  the  accident,  the  fact  that 
tjie  trespasser  was  insensible  to  danger  on 
account  of  intoxication  may  have  an  im- 
portant bearing,  since  the  court  may  take 
the  view  that  insensibility  to  danger,  even 
though  it  results  from  intoxication,  will  in- 
terrupt the  antecedent  negligence  of  the 
trespasser  and  strip  it  of  the  quality  of  con- 
tinuing or  concurrent  negligence,  and  thus 
of  its  character  as  contributory  negligence; 
allowing  to  insensibility  from  voluntary  in- 
toxication the  same  effect  as  insensibility 
from  any  other  cause,  or  the  same  effect 
as  the  inability  to  escape  from  the  place 
of  peril,  because  one's  foot  is  caught,  or  one 
is  upon  a  trestle. 

The  greater  number  of  cases  deny  the  lia- 
bility of  the  railroad  company  in  the  case 
of  an  intoxicated  trespasser  not  actually 
discovered.  But  many  of  these  cases  are 
explainable  upon  the  ground  that  there  was 
no  breach  of  duty  on  the  part  of  the  rail- 
road company.  Comparatively  few  of  those 
that  deny  the  liability  upon  the  assumption 
that  there  was  a  breach  of  duty  to  keep  a 
lookout  for  trespassers  the  periformance  of 
which  would  have  revealed  the  danger  in 
time  to  avert  the  accident,  discuss  the  ques- 
tion from  the  point  of  view  of  last  clear 
chance.  The  question,  however,  is  discussed 
from  that  point  of  view  in  North  Carolina, 
with  the  result  that  the  insensibility  from 
intoxication  is  deemed  to  interrupt  the  neg- 
ligence of  the  trespasser,  and  admit  the 
doctrine  of  last  clear  chance.  And  that  is 
also  already  recognized  in  Kew  Hampshire 
(See  Edgerly  V.  Railroad,  67  N.  H.  312. 
36  Atl.  558,  supra.)  In  Texas  and  Rhode 
Island,  in  which  the  question  Is  also  dis- 
cussed from  this  point  of  view,  the  contra- 
ry result  is  reached. 

In  Missouri,  by  virtue  of  the  humani- 
tarian doctrine,  the  railroad  company  is 
held  liable,  if  the  breach  of  a  duty  to  dis- 
cover the  danger  is  established,  for  the  same 
reason  that  such  a  breach  of  duty  toward 
a  sober  trespasser  would  render  it  liable, 
irrespective  of  any  question  whether  the 
negligence  of  the  trespasser  continued  un- 
til the  instant  of  the  impact.      G.  H.  P. 
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presume  that  the  plaintiff  was  in  the  fall 
possession  of  his  senses,  and  would  appre- 
ciate his  danger  in  walking  down  the  track, 
and  would  act  with  discretion,  and  that  he 
had  the  right  to  operate  his  car  with  that 
presumption  in  his  mind,  and  to  go  on 
with  the  car  until  such  time  as  he  dis- 
covered that  the  plaintiff  was  not  in  the 
possession  of  his  senses,  and  did  not  appre- 
ciate his  danger,  or  understand  how  to 
protect  and  guard  himself  from  injury,  when 
it  would  then  become,  his  duty  to  stop  the 
car  and  avoid  the  accident,  if  possible. 

"(8)  The  fact  that  the  plaintiff  was 
drunk,  if  you  find  from  the  evidence  that 
he  was  drunk,  did  not  relieve  him  from 
his  duty  to  exercise  ordinary  care  and  pru- 
dence for  his  own  society.  Drunkenness 
will  never  excuse  one  for  failure  to  exer- 
cise the  measure  of  care  and  prudence  which 
is  due  from  a  sober  man  under  the  circum- 
stances. Men  must  be  content  to  enjoy  the 
pleasures  of  intoxication  with  the  perils 
attending  it.  When  they  make  themselves 
drunk,  and  in  that  condition  wander  upon 
a  railroad  track  and  sustain  an  injury, 
they  will  not  be  heard  to  plead  their  in- 
toxication as  an  answer  to  a  charge  of 
negligence,  or  as  a  reason  why  the  railroad 
company  should  be  held  responsible  to  them 
for  damages;  but,  on  the  other  hand,  if 
the  motorman  operatin<7  the  car  discovered 
that  the  plaintiff  was  drunk  and  insensible 
of  his  danger,  or  unaware  of  what  he  was 
doing,  in  time  to  have  stopped  the  car 
and  avoided  the  accident,  and  failed  to  do 
so,   then   the   defendant   would   be   liable." 

The  requests  so  made  were  denied,  and 
the  court,  among  other  things,  charged  as 
follows:  "But,  on  the  other  hand,  if  you 
believe  that  this  motorman,  as  the  agent 
of  the  defendant,  did  not  exercise  ordinary 
diligence,  such  as  a  reasonable  man  under 
like  circumstances  would  have  exercised, 
could  have  seen  that  this  man's  condition 
was  such  that  he  did  not  know  how  to 
get  off,  or  would  not  know  -the  danger  he 
was  in,  and  that  he  was,  in  fact,  help- 
less, and  for  that  reason  he  would  not  get 
off,  and  that  he  could  have  ascertained  and 
did  ascertain  that  fact  in  time  to  have 
stopped  his  car,  and  thus  prevented  the 
injury,  but  failed  to  do  so, — then  the  de- 
fendant is  guilty  of  negligence,  and  the 
plaintiff  is  entitled  to  a  verdict  at  your 
hands." 

"Then  it  becomes  the  duty  of  the  man 
in  charge  of  the  car  to  give  signals  or 
warnings  to  the  person,  in  order  that  he 
may  leave  the  track;  and  if,  after  such 
signals  are  given,  the  party  still  fails  to 
leave  the  track,  so  that  a  person  of  ordi- 
nary intelligence  and  exercising  ordinary 
and  reasonable  diligence  could  see  that 
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there  must  be  something  the  matter  with 
the  party,  then  it  is  the  duty  of  the  person 
in  charge  to  stop  that  car,  or  else  use 
whatever  means  are  in  his  power  for  the 
purpose  of  stopping  it;  and  if  he  fai^s  to 
do  so,  but  recklessly  and  carelessly  goes 
on  with  the  car,  only  trying  to  stop  it  when  - 
it  is  too  late  to  prevent  the  accident,  then 
the  defendant  company  is  liable  for  the 
injuries  caused  by  reason  of  such  accident." 

"This  witness,  who  was  the  motorman  in 
charge  of  the  car,  seems  to  have  been 
somewhat  mixed  up.  He  said  he  could 
stop  it,  and  did  stop  it,  within  10  feet, 
and  then  afterwards  said  first  he  put  the 
brakes  on  within  10  feet  of  the  man,  just 
when  he  came  badk  in  front  of  the  track 
and  walked  into  the  car,  and  after  the  ear 
had  struck  the  man,  it  still  ran  on  10  feet 
more,  and  so  the  wheel  went  over  his  leg 
and   injured   him." 

"Now,  this  instruction  as  to  drunken- 
ness is  hardly  applicable.  The  mere  fact 
that  a  man  is  drunk  would  be  no  excuse 
for  him  not  to  keep  out  of  danger;  but 
if  the  man's  condition  is  such,  whether 
it  is  caused  by  drunkenness  or  otherwise^ 
that  he  is  absolutely  helpless,  that  he  can't 
tell  right  from  wrong,  can't  tell  the  danger 
when  it  confronts  him,  then  the  law  ia 
otherwise." 

The  requests  made  contain  clear,  concise, 
and  accurate  statements  of  the  law  appli- 
cable to  the  facts  of  the  case,  which  either 
should  have  been  given,  or  the  court  should 
have  clearly,  distinctly,  and  accurately 
charged  the  jury  the  voluntary  act  of  plain- 
tiff in  becoming  intoxicated  and  going  upon 
the  track  of  defendant,  and 'there  remaining 
under  the  circumstances  shown  by  the  evi- 
dence, constituted  such  negligence  on  his 
part  as  precluded  all  recovery  for  damages 
sustained  by  him,  unless  the  case,  viewed 
solely  and  alone  from  the  standpoint  of 
the  negligent  and  reckless  conduct  of  the 
motorman  in  charge  of  the  car,  after  the 
perilous  position  of  plaintiff  was  known  to 
him,  would  permit  plaintiff  to  recover,  not- 
withstanding his  own  negligent  conduct  had 
placed  him  in  such  position  of  peril,  and 
under  such  negligent  circumstances  as  pre- 
cluded him  from  extricating  himself.  From 
the  charge  given,  the  jury  may  well  have 
thought,  and  doubtless  did  think,  the  fact 
that  plaintiff  was,  as  admitted,  highly  in- 
toxicated, excused  or  relieved  him  from  the 
consequence  of  his  negligent  acts;  that  the 
motorman  should  have  exercised  care  and 
diligence  to  ascertain  whether  plaintiff, 
when  first  seen  on  the  track,  was  in  such 
a  state  of  intoxication  that  he  would  fail 
to  use  his  sense  of  sight  and  hearing  to 
warn  him  of  the  approach  of  danger,  and 
his  power  of  locomotion  to  avoid  it. 
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On  the  contrary,  when  the  motorman 
discovered  plaintiff  approaching  on  the 
trade,  he  had  the  right  to  'assume  he  would 
use  his  sense  of  sight  and  see  the  on- 
coming car  with  its  bright  electric  head- 
light, the  view  of  which  was  entirely  un- 
obstructed, and,  on  seeing  it,  would  exer- 
cise such  care  and  prudence  for  his  safety 
as  is  usually  employed  by  reasonable  men, 
and  step  from  the  track  in  time  to  avoid 
a  collision;  and  not  until  it  became  "ap- 
parent and  known"  to  the  motorman  that 
plaintiff  would  not  so  act  as  a  prudent 
man,  was  it  incumbent  upon  him  to  exer- 
cise reasonable  care  and  diligence,  by  the 
use  of  such  instrumentalities  as  were  at 
his  oonunand,  to  stop  the  car.  While  all 
the  facts  and  circumstances  immediately 
attending  the  accident,  including  the  ap- 
pearance plaintiff  presented,  his  manner  of 
walking,  etc.,  were  proper  evidential  facts 
for  the  consideration  of  the  jury  in  ar- 
riving at  a  determination  of  the  issue  pre- 
sented, yet  the  jury  were  not  warranted 
in  assuming,  from  the  mere  fact  that  plain- 
tiff presented  the  appearance  of  drinking, 
he  had  reached  such  state  of  intoxication 
as  to  be  insensible  to  all  danger  or  his  duty 
to  protect  himsielf,  nor  was  the  motorman 
bound  to  so  assume.  It  is  neither  axiomatic 
nor  knowledge  common  to  all  that  men 
when  drinking  are  utterly  reckless  of  their 
safety  or  insensible  to  their  duty  to  pro- 
tect themselves.  No  reward  of  merit  ac- 
companies the  act  of  voluntary  intoxica- 
tion. As  said  by  Mr.  Beach  in  his  work 
on  Contributory  Negligence,  2d  ed.  391: 
"Men  must  be  content,  especially  when  they 
are  trespassers,  to  enjoy  the  pleasure  of 
intoxication  cum  periculia." 

It  follows,  for  the  error  thus  committed, 
the  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial.  It  is  so 
ordered. 


IOWA  supreme:  court. 

STATE  OF  IOWA,  Appt, 

WALTER  L.  WEAVER. 

(_  Iowa,  — ,  128  N.  W.  659.) 

Indictment  —  uttering  forged  paper  — 
designating  persons  defrauded. 

An  indictment  for  the  offense  defined  by 
statute  as  the  uttering  and  publishing  as 
true  of  an  instrument  the  false  making  of 
which  constitutes  forgery  need  not  desig- 
nate the  person  to  whom  the  instrument 
was  uttered  and  passed,  or  the  facts  con- 
stituting the  alleged  uttering, — ^at  least, 
where  by  statute  the  person  intended  to  be 
defrauded  need  not  be  named  in  indictments 
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for  offenaes  to  constitute  which  an  intent 
to  defraud  is  required. 

(Deemer,  Ch.  J.,  and  Sherwin,  J^  dissents) 

(November  21,  1910.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Har<&n  Coun- 
ty, acquitting  defendant  of  the  charge  of 
uttering  a  forged  instrument.     Reversed. 

Statement  by  McClain,  J.: 

The  charge  in  the  indictment  was  that  the 
defendant,  "having  in  his  possession  a  cer- 
tain false  and  forged  real  estate  mortgage, 
and  knowing  the  same  to  be  false  and 
forged,  said  mortgage  being  in  words  and 
figures  following,  to  wit  [here  follows  the 
copy  of  the  alleged  mortgage],  did  then 
and  there  utter  and  pass  the  same  as  true, 
with  the  intent  then  and  there  to  defraud, 
contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Iowa."  The  de- 
fendant pleaded  not  guilty;  and  at  the 
conclusion  of  the  evidence  for  the  state, 
the  defendant,  declining  to  offer  any  testi- 
mony, moved  the  court  to  direct  the  jury 
to  return  a  verdict  of  not  guilty  on  various 
grounds,  one  of  which  was  that  the  indict- 
ment did  not  allege  to  whom  the  forged 
instrument  was  uttered  and  passed,  and 
did  not  state  the  particular  circumstances 
constituting  the  alleged  offense  of  utter- 
ing the  same.  The  court  overruled  de- 
fendant's motion  for  a  directed  verdict  of 
not  guilty,  but  on  its  own  motion  "adjudged 

Note.  ^  Necessity  in  indictment  for 
forgery,  or  uttering  forged  insfru- 
ment,  of  naming  person  to  whom  <n- 
strutneni  was  passed. 

As  shown  in  State  v.  Weaves,  there  is 
considerable  conflict  among  the  authorities 
as  to  whether  the  name  of  the  person  to 
whom  the  forged  instrument  was  uttered  or 
passed  should  be  averred  in  an  indictment 
for  forgery  or  uttering  a  forged  instrument. 
Cases  in  which  the  indictment  charged 
counterfeiting  or  passing  counterfeit  coin 
have  been  expressly  excluded. 

Indictment  for  uttering  forged  instrument. 

Tlie  weight  of  authority  seems  to  hold, 
in  accord  with  the  rule  •  announced  in  the 
prevailing  opinion,  that  an  indictment  for 
uttering  a  forged  instnunent  need  not 
designate  the  name  of  the  person  to  whom 
the  instrument  was  uttered  and  passed, 
nor  the  facts  constituting  the  alleged  ut- 
tering. As  was  the  case  in  State  ▼. 
Weaves,  the  decisions  of  the  courts  in  the 
majority  of  the  cases  taking  this  riew  of 
the  question  appear  to  have  been  influenced 
by  statutes  providing  that  in  cases  where 
an  intent  to  defraud  is  required  to  eon- 
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that  the  jury  be  discharged  from  a  further  State    t.    Sherwood,    00    Iowa,    650,    48 


consideration  of  the  case,  and  that  the  in- 
dictment be  set  aside  and  dismissed  be- 
cause of  its  failure  to  allege  to  whom  the 
uttering  of  the  forged  instrument  was  made, 
and  because  of  its  further  failure  to  state 
specifically  the  facts  constituting  the  al- 
leged criminal  act  of  uttering."  From  this 
judgment  the  state  appeals. 

Messrs.  H.  W.  Byers,  Attorney  General, 
Charles  W.  Lyon,  and  George  W.  Ward, 

for  the  SUte. 

The  laws  of  this  state  do  not  require  the 
name  of  the  party  to  whom  a  forged  instru- 
ment was  uttered  to  be  set  out  in  the 
indictment 

29  Am.  k  Eng.  Enc.  Law,  p.  56;  Com. 
▼.    Searle,   2   Binn.   332,   4   Am.  Dec.  446; 


Am.  St.  Rep.  461,  58  N.  W.  Oil;  People 
V.  Brigham,  2  Mich.  550;  People  t.  Caton, 
25  Mich.  388;  State  y.  Cooster,  10  Iowa, 
453;  United  States  v.  Bejandio,  1  Woods, 
294;  Fed.  Cas.  No.  14,561,  9  Enc.  PI.  & 
Pr.  p.  591;  Stnte  v.  Burgeon,  53  Iowa,  318, 
5  N.  W.  167;  State  v.  Waterbury,  133  Iowa, 
135,  110  N.  W.  328;  State  v.  Beasley,  84 
Iowa,  83,  50  N.  W.  670;  Stnte  v.  Burling, 
102  Iowa,  681,  72  N.  W.  295;  Roush  v. 
State,  34  Neb.  325,  51  N.  W.  755;  Davis 
V.  State,  58  Neb.  465,  78  N.  W.  930,  11 
Am.  Crim.  Rep.  435;  People  ▼.  Dolan,  186 
N.  Y.  4,  116  Am.  St.  Rep.  521,  78  N.  E. 
569,  9  A.  &  E.  Ann.  Cas.  453;  State  v. 
Stanton,  23  N.  C.  (1  Ired.  L.)  424;  Com. 
▼.  Butterick,  100  Mass.  12;  Gentry  v.  State, 


stitute  the  offense,  it  is  suiDcient  to  allege 
a  general  intent  to  defraud,  without  naming 
the  particular  person  or  body  corporate  in- 
tended to  be  defrauded. 

Thus,  in  State  v.  Gaubert,  49  La.  Ann. 
1692,  22  So.  930,  it  was  held  that  neither 
the  name  of  the  person  to  whom  the  forged 
instrument  was  passed  nor  the  name  of  the 
person  whom  accused  intended  to  defraud 
need  be  set  out  in  the  indictment,  where  the 
statute  expressly  provides  that  ^he  name  of 
the  person  intended  to  be  defrauded  need 
not  he  set  out.  To  the  same  effect  are 
State  V.  Adams,  39  La.  Ann.  238,  1  So. 
455;  State  v.  Maas,  37  La.  Ann.  292;  and 
State  V.  Alexander,  113  La.  747,  37  So. 
711,  where  the  above  cases  are  cited  with 
approval. 

In  reply  to  the  objection  that  the  in- 
formation was  defective  been  use  it  failed 
to  designate  the  person  to  whom  the  forged 
instrument  was  offered  and  also  the  person 
whom  the  accused  intended  to  defraud,  it 
was  said  in  State  v.  Adams,  supra:  "Most 
assuredly  the  person  to  whom  the  accused 
offered  the  order  was  the  person  whom  he 
intended  to  defraud;  and  under  the  very 
terms  of  the  statute,  the  pleader  is  re- 
lieved of  the  necessity  to  give  the  name  of 
the  person  intended  to  be  defrauded.'' 

Other  cases  taking  this  view  are  Com. 
T.  Butterick,  100  Mass.  12;  Swain  v.  Peo- 
ple, 5  111.  178;  Reeves  v.  State,  51  Tex. 
Grim.  Rep.  604,  103  S.  W.  894;  Stste  v. 
Foster,  30  Kan.  365,  2  Pac.  <)28;  R.  v. 
Holden,  Russ.  &  R.  C.  C.  154,  2  Leach,  C. 
L.  1019,  2  Taunt,  334,  11  Revised  Rep.  000; 
State  V.  Tingler,  32  W.  Va.  546,  25  Am.  St. 
Rep.  830,  9  S.  E.  936.  The  two  cases  last 
cited  are  set  out  in  the  majority  opinion 
in  State  v.  Weaveh,  the  reported  case. 

In  Com.  V.  Butterick,  100  Mass.  12,  it 
was  said  that  before  the  statute  which  ob- 
viated the  necessity  of  an  averment  in  the 
indictment  of  an  intent  to  defraud  a  par- 
ticular named  person,  it  was  not  necessary 
nor  usual  to  set  forth  the  name  of  the 
person  to  whom  the  forged  instrument  was 
uttered  and  published. 

While  the  point  is  made  in  the  report 
of  the  argument  of  counsel  in  Bostick  v. 
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State,  34  Ala.  206,  that  the  indictment 
failed  to  set  out  the  name  of  the  person 
to  whom  the  forged  instrument  was  uttered. 
no  mention  of  it  is  made  in  the  opinion  of 
the  court,  and  the  conviction  is  affirmed. 

And  so,  in  Harrison  v.  State,  30  Ala. 
248,  and  State  v.  Henderson,  29  W.  Va. 
147,  1  S.  E.  225,  similar  indictments  were 
upheld  over  objection,  though  the  exact 
question  does  not  appear  to  have  been 
raised.  A  list  of  cases  in  which  similar 
indictments  were  upheld  without  passing 
upon  the  question  here  raised  is  also  given 
in  the  majority  opinion  in  State  v.  Weav- 
er. 

But  on  the  other  hand,  it  has  been  held 
that  the  indictment  which  charges  the  ut- 
tering and  publishing  of  a  forged  instru- 
ment must  designate  the  person  to  whom 
the  forged  instrument  was  offered.  The 
reason  assigned  for  this  view  is  that  the 
name  of  the  person  to  whom  the  uttering 
was  made  is,  in  uttering  cases,  a  part  of  the 
description  of  the  offense,  and  should  be 
set  out  in  order  that  the  defendant  be  ad- 
vised of  the  exact  charge,  and  also  that, 
in  case  of  a  second  prosecution,  he  may 
accurately  plead  former  acquittal  or  con- 
viction, as  the  case  may  be. 

Tliis  was  the  view  taken  in  State  v.  Mur- 
phy, 17  R.  I.  608,  16  L.R.A.  550,  24  Atl. 
473,  where  it  was  said  that  the  name  of 
the  person  to  whom  the  forged  instrument 
was  passed  should  be  given  in  an  indict- 
ment for  uttering  such  instrument,  or,  if 
not  known,  this  fact  should  be  stated  as 
an  excuse  for  its  omission,  since  it  is  a 
material  part  of  the  description  of  the  of- 
fense. To  the  same  effect  are  McOlellan 
V.  State,  32  Ark.  609;  Goodson  v.  State,  29 
Fla.  511,  30  Am.  St.  Rep.  135,  10  So.  738; 
Purvis  V.  Com.  13  Ky.  L.  Rep.  744,  18  S. 
W.  357;  Brown  v.  Com.  2  Leigh,  773 
{obiter). 

In  Com.  V.  Williams,  13  Bush,  267,  it 
was  said  that  there  are  various  acts  which 
may  constitute  an  uttering  of  a  forged 
instrument,  and  the  particular  acts  which 
the  pleader  regards  as  constituting  the 
uttering  charge  I  should  be  stated.  "The 
necessity  for  such  a  statement,"  said  the 
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'6  Ga.  503;  Swain  ▼.  People,  5  111.  178; 
Joyce,  Indictments,  p.  626,  2  Bishop,  Grim. 
Proc.  §  447;  Archbold,  Crim.  Pr.  k,  PI.  2d 
ed.  p.  679;  R.  v.  Holden,  2  Leach,  C.  Ia 
3010,  Rubs.  &  R.  C.  C.  164,  2  Taunt.  334, 
11  Revised  Rep.  600. 

When  an  indictment  describes  the  offense 
in  the  same  language  which  is  used  in  the 
statute  defining  it,  the  description  is  suffi- 
cient. 

State  T.  Shaw,  35  Iowa,  676;  State 
V.  Cunan,  51  Iowa,  113,  49  N.  W.  1006, 
8  Am.  Crim.  Rep.  405;  State  ▼.  Brewer, 
53  Iowa,  735,  6  N.  W.  62;  United  States 
V.  Gooding,  12  Wheat.  400,  6  L.  ed.  693; 
United  States  v.  Britton,  107  U.  S.  655, 
27  L.  ed.  620,  2  Sup.  Ct  Rep.  512;  Potter 
V.  United  States,  355  U.  S.  438,  39  L.  ed. 


214,  15  Sup.  Ct.  Rep.  144;  Jackson  t.  State, 
91  Wis.  253,  64  N.  W.  838;  State  ▼.  Stan- 
ton, 23  N.  C.  (1  Ired.  L.)  424;  SUte  ▼. 
Foster,  30  Kan.  365,  2  Pao.  628. 

Messrs.  Lnndy  St  Wcrad,  J.  U.- Scales, 
and  F.  M.  Williams  for  appellee, 

McClain,  J.,  delivered  the  opinion  of  the 

court: 

The  sole  question  raised  on  this  appeal 
is  as  to  the  sufficiency  of  the  indictment; 
and  the  sole  objection  relied  upon  is  that 
the  indictment  failed  to  state  the  name  of 
the  person  to  whom  the  instrument  was  ut- 
tered and  passed,  or  to  state  that  the  name 
of  such  person  was  to  the  grand  jurors  un- 
known, or  to  otherwise  designate  the  facts 
constituting  the  alleged  uttering.  The  stat- 
ute defines  the  offense  as  consisting  of  the 


court,  ''will  be  obvious  when  it  is  remem- 
bered that  it  is  often  quite  difficult  to  de- 
cide wlictlier  tliere  bns  been  such  an  act 
done  as  in  law  constitutes  the  uttering  of  a 
forged  writing." 

And  in  Flaugher  v.  Com.  1  Ky.  L.  Rep. 
119,  it  was  said  that  the  facts  constituting 
the  utterin;;  charged  should  be  specifically 
alleged,  and  only  such  facts  as  are  alleged 
can  be  proved. 

In  Riley  v.  State,  —  Tex.  Crim.  Rep.  — , 
44  S.  W.  499,  the  indictment  charged  pass- 
ing a  forged  check  to  a  particular  named 
person;  but  the  testimony  for  the  prosecu- 
tion rendered  it  uncertain  as  to  the  in- 
dividual who  received  the  check  and  cashed 
it,  from  the  funds  of  the  bank,  and  it  was 
held  that  it  was  error  to  refuse  a  request  to 
charge  that  the  jury  must  find  that  it 
was  passed  to  the  person  named  in  the  in- 
dictment before  they  could  convict.  It  was 
suggested  by  the  court  that  if  the  allega- 
tion had  been  that  tlie  check  was  uttered 
to  the  bank,  it  would  have  been  imma- 
terial which  of  its  agents  cashed  it. 

Since  the  cases  taking  the  view  that  it 
is  not  necessary  to  designate  in  the  indict- 
ment the  person  to  whom  the  forged  in- 
strument was  passed  or  published  seem  to 
have  been  influenced  by  the  fact  that  there 
was  a  statute  providing  that,  in  cases  where 
an  intent  to  defraud  is  required  to  con- 
stitute the  offense,  a  general  allegation  in 
the  indictment  of  an  intent  to  defraud  is 
sufficient,  without  naming  the  particular 
person  or  body  corporate  intended  to  be  de- 
frauded, cases  in  which  this  question  has 
been  raised,  and  in  which  it  does  not  ap- 
pear whether  the  person  to  whom  the 
forgery  was  offered  was  designated,  are 
also  included  in  the  note. 

As  pointed  out  in  the  dissenting  opinion 
in  Statb  v.  Weaver,  it  would  seem  that 
these  statutes,  obviating  the  necessity  of 
an  averment  in  the  indictment  of  an  in- 
tent to  defraud  a  particular  named  person, 
should  not  be  controlling  of  the  question 
as  to  the  necessity  of  a  designation  of  the 
person  to  whom  the  forged  instrument  was 
offered,  since  these  statutes  were  evidently 
passed  to  meet  another  situation,  as  is  I 
31  L.R.A.(N.S.) 


hereafter  shown;  and  it  would  seem  that 
the  name  of  such  person  should  be  given 
as  a  part  of  the  description  or  identification 
of  the  offense  charged,  which  should  be 
certain,  that  the  defendant  may  accurately 
know  the  particular  utterance  which  he 
will  be  called  upon  to  defend. 

Under  the  common  law,  an  averment  of 
an  intent  to  defraud  a  particular  named 
person  was  essential;  and  since  there  were 
two  persons  who  might  be  defrauded,  the 
one  whose  name  was  forged  and  the  person 
to  whom  the  instrument  was  proposed  to 
be  passed,  it  was  common  for'  the  pleader 
to  select  one  of  these  and  aver  an  intent  to 
defraud  him.  As  is  pointed  out  in  Bishop's 
Directions  k  Forms,  2d  ed.  %  457,  the  stat- 
utes above  referred  to  were  evidently  passed 
to  meet  tlie  situation  presented  where  the 
pleader  selected  the  person  whose  name  was 
forged,  and  he  was  shown  on  the  trial  to 
be  a  mere  fictitious  person,  and  for  that 
reason  the  indictment  failed;  or  where  the 
other  was  selected  there  might  be  an  un- 
foreseen failure.  It  is  also  suggested  by 
the  above  author  that  the  legislation  was 
unnecessary,  since  the  pleaders  met  this 
difficulty  by  adopting  the  practice  of  in- 
serting additional  counts,  and  also  because 
"the  indictment  under  the  common-law 
rules,  might,  in  a  single  count,  lay  the  in- 
tent to  be  to  defraud  X.,  the  apparent 
maker,  Y.,  the  person  to  whom  the  forgery 
was  or  wa^  meant  to  be  passed,  and  'some 
person  to  the  jurors  imknown;'  in  which 
case,  if  the  intent  as  to  any  one  person 
was  proved,  the  allegation  would  be  sus- 
tained." Bishop's  Directions  k  Forms, 
§457. 

In  McClure  v.  Com.  86  Pa.  353,  it  was 
suggested  that  the  purpose  of  such  a  stat- 
ute was  to  meet  those  frauds  which  affect 
the  public  at  large.  In  that  case  the  in- 
dictment charged  accused  with  forging  and 
uttering  a  diploma  purporting  to  be  issued 
by  a  certain  veterinary  college  authorized 
to  grant  degrees,  and  it  appeared  that  the 
party  to  whom  it  was  sold  was  engaged  to 
Irap  the  defendant,  and  was  not  deceived, 
and  it  was  contended  that  a  general  charge 
and  proof  of  a  general  intent  to  defraod 
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uttering  and  publishing  as  true  any  instru- 
ment such  as  is  described  in  the  preceding 
section  as  an  instrument  the  false  making 
of  which  constitutes  forgery.  Code,  §  4864. 
And  while  the  indictment  in  question  uses 
the  words  "utter  and  pass/'  instead  of  the 
words  "utter  and  publish/'  it  is  not  contend- 
ed that  anything  more  is  required  to  be 
proved  under  the  allegations  made  than 
would  be  required  had  the  indictment  used 
the  exact  words  of  the  statute.  The  offense 
does  not  necessarily  consist  in  the  actual 
perpetration  of  a  fraud  by  the  passing  of  a 
forged  instrument,  but  it  is  sufficient  if  it  be 
offered  or  held  out  as  genuine,  with  the  in- 
tent to  defraud  some  person  or  persons. 
Pteple  ▼.  Brigham,  2  Mich.  550;  People  v. 
Caton,  26   Mich.   388;    Smith  ▼.   Stkte,  20 


Neb.  284,  67  Am.  Hep.  832,  29  N.  W.  923; 
Johnson  v.  Com.  90  Ky.  488,  14  S.  W.  492; 
R.  V.  Palmer,  Russ.  &  R.  C.  C.  72,  1  Bos.  k 
P.  N.  R.  96,  2  Lesch.  C.  L.  978;  2  Bishop, 
New  Crim.  Law,  605;  2  Russell,  Crimes  8th 
Am.  ed.  362.  And  tliis  court  has  expressly 
recognized  such  a  definition  of  the  offense, 
holding  that,  although  the  instrument  is  not 
actually  transferred  or  disposed  of,  the 
crime  of  uttering  is  complete  if  it  is  offered 
for  the  purpose  of 'passing  it  to  another, 
with  the  representation  directly  or  indirect- 
ly ^ade  that  it  is  good.  State  v.  Sherwood, 
90  Iowa,  660,  48  Am.  St.  Rep.  461,  68  N.  W. 
911;  State  v.  Calkins,  73  Iowa,  128,  34  N. 
W.  777.  It  may  be  suggested  in  passing 
that  the  statutory  language  "utter  and 
publish"  corresponds  with  the  common-law 


was  insufficient.  To  the  same  effect  is  R. 
▼.  Hodgson,  2  Jur.  N.  S.  453,  Dears.  A.  B. 
C.  C.  3,  25  L.  J.  Mag.  Cas.  N.  S.  78,  4 
Week.  Rep.  509,  7  Cox,  C.  C.  122. 

In  the  rbllowing  cases,  by  reason  of  stat- 
ute the  rule  is  announced  that  an  indict- 
ment for  uttering  a  forged  instrument  need 
not  designate  the  person  intended  to  be 
defrauded,  but  that  a  general  averment  of 
an  intent  to  defraud  is  sufficient.  Dukes 
V.  State,  94  Ga.  393,  21  S.  E.  64  (which 
overruled  Williams  v.  State,  51  Ga.  635,  1 
Am.  Qrim.  Rep.  227,  was  approved  in 
Brazil  v.  State,  117  Ga.  32,  43  S.  E.  460) ; 
State  V.  Phillips,  78  Mo.  49;  State  v.  War- 
ren.  109  Mo.  430,  32  Am.  St  Rep.  681,  10 
S.  W.  191;  State  v.  Taylor,  117  Mo.  181, 
22  S.  W.  1103;  State  v.  Turner,  148  Mo. 
206,  49  S.  W.  088  {obiter) ;  Roush  v.  State, 
34  Neb.  325,  51  N.  W.  755;  Davis  v.  State, 
68  Neb.  465,  78  N.  W.  930,  11  Am.  Crim. 
Rep.  435;  Turpin  v.  State,  19  Ohio  St.  540. 

And  it  has  been  held  that  statutes  ob- 
viating the  necessity  of  charging  in  the 
indictment  an  intent  to  defraud  a  particu- 
lar named  person  do  not  deprive  the  ac- 
cused of  any  of  his  constitutional  rights. 
Turpin  v.  State.  19  Ohio  St.  640;  Com.  v. 
Butterick,  100  Mass.  12. 

Indictment  for  forgery. 

An  indictment  for  forgery  is  not  bad  for 
failure  to  allege  the  name  of  the  person 
to  whom  the  forged  instrument  was  uttered. 
State  v.  Stuart,  61  Iowa,  203,  16  N.  W. 
91,  to  the  same  effect  is  State  v.  Hart.  67 
Iowa,  142,  26  N.  W.  99,  6  Am.  Crim.  Rep. 
269. 

And  an  information  charging  forgery  of  a 
general  order,  addressed  to  no  particular 
person,  "to  let  bearer  have  the  trunk  I 
put  in  your  house  at  6:30  this  P.  K.,"  was 
sufficient  though  it  did  not  aver  to  whom 
the  forged  instrument  was  delivered,  nor 
from  whom  the  trunk  was  obtained,  since 
it  was  apparent  from  its  terms  that  there 
was  a  possibility  of  depriving  some  person 
of  propertv  rights  by  its  use.  Morearty  v. 
State,  46  Neb.  662,  66  N.  W.  784.  To  the 
P>1  LJLA.(NJ3.) 


same  effect  is  State  v.  GuUette,  121  Mo.  447, 
26  S.  W.  354. 

In  indictments  for  forgery,  as  well  as  in 
those  for  uttering  or  publishing  forged  in- 
struments, it  vrns  deemed  necessary  at 
common  law  to  allege  the  name  of  the  per- 
son intended  to  be  defrauded,  if  known, 
and  if  unknown,  an  averment  of  such  fact. 
Barnes  v.  Com.  101  Ky.  556,  41  8.  W.  772; 
Huff  V.  Com.  19  Ky.  L.  Rep.  1064,  42  S. 
W.  907;  Com.  v.  Butterick,  100  Mass,  11, 
97  Am.  Dec.  65;  Jones  v.  State,  50  Ala. 
161;  State  V.  Mass,  37  La.  Ann.  292; 
Klawanski  v.  People,  218  111.  481,  76  N. 
E.  1028. 

So  essential  was  such  an  averment  that 
it  was  held  in  Drake  v.  State,  19  Ohio  St. 
211,  that  since  the  intent  is  an  essential 
ingredient  of  the  crime  of  forgery,  it  must 
be  stated  and  charged  in  the  body  of  the 
indictment  in  a  direct  and  positive  man- 
ner, and  that  the  indictment  was  defective 
where  an  averment  of  an  intent  to  de- 
fraud particular  named  persons  was  stated 
only  in  the  concluding  part  of  the  indict- 
ment, since  that  was  but  a  conclusion  from 
the  facts  directly  found,  and  not  a  direct 
averment.  After  this  decision  a  similar 
statute  providing  that  an  averment  of  a 
general  intent  to  defraud  should  be  suffi- 
cient was  passed  in  that  jurisdiction.  Tur- 
pin V.  State,  19  Ohio  St.  640. 

And  where  the  indictment  charges  only 
an  intention  to  defraud  the  person  whose 
name  was  forged,  proof  of  a  general  intent 
to  defraud  is  inadmissible.  Flaugher  v. 
Com.  1  Ky.  L.  Rep.  119. 

So,  in  an  indictment  for  an  attempt  to 
commit  for&^ery,  it  was  held  in  Cunningham 
V.  State,  49  Miss.  686,  that  the  indictoient 
should  aver  intent  to  injure  and  defraud 
the  particular  person  so  intended  to  be  de- 
frauded. In  that  case  it  was  suggested  that 
generally  there  are  two  persons  who  legal- 
ly may  be  defrauded, — ^the  one  whose  name 
is  forged,  and  the  one  to  whom  the  forged 
instrument  is  to  be  passed;  that  in  such 
(*ase,  it  is  prudent,  in  the  indictment,  to 
charge  the  offense,  in  different  counts,  to 
have  been  committed  with  intent  to  defraud 
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definition.  See  Bishop,  New  Grim.  Law, 
supra. 

As  it  was  not  essential  at  common  law 
and  is  not  essential  under  the  statute  that 
the  instrument  actually  be  transferred  to  or 
accepted  by  another  as  genuine,  it  would 
seem  in  reason  that  it  should  not  be  neces- 
sary to  allege  in  the  indictment  such  an  ac- 
tual transfer,  and  that  therefore  the  name 
of  the  person  to  whom  the  instrument  was 
in  fact  transferred  and  passed,  if  such  trans- 
fer did  take  place,  need  not  be  alleged,  for 
the  offense  consists  of  the  publishing  as  true 
with  the  intent  to  defraud,  and  not  of  com- 
mitting a  wrong  by  the  actual  transfer  to 
some  person  thereby  defrauded.  The  forms 
of  indictments  for  uttering  given  in  the 
books  of  precedents  are  in  accordance  with 
this  reasoning.  2  Archbold,  Grim.  Pr.  ft 
PI.  534;  1  Wharton,  Precedents  of  Indict- 
ment, 270;  8  Enc.  of  Forms,  742. 

The  identical  objection  now  made  was 
urged  to  a  similar  indictment  in  R.  v.  Hold- 
en,  Russ.  ft  R.  G,  G.  164,  2  Leach,  G.  L. 
1010,  2  Taunt.  334,  11   Revised  Rep.  600, 


and  was,  by  the' court  for  the  eonsideralion 
of  Grown  cases  reserved,  composed  of  the 
twelve  judges  of  England,  held  to  be  not 
well  taken.  The  authorities  in  this  country 
seem  to  generally  sustain  such  form  of  in- 
dictment. Thus,  in  State  v.  Foster,  30 
Kan.  365,  2  Pac.  628,  the  indictment  charged 
in  the  language  of  the  statute  substantially 
the  same  as  that  found  in  our  statute  de- 
fining the  offense,  that  the  defendant  did 
"pass,  utter,  and  publish  as  true"  the  in- 
strument described,  and  the  objection  was 
made  that  it  was  defective  in  not  contain- 
ing a  statement  of  the  facts  constituting  the 
offense  in  plain  language,  and  the  objec- 
tion was  held  not  to  be  well  taken.  The 
same  conclusion  seems  to  be  indicated  in 
our  own  case  of  State  t.  Hart,  67  Iowa, 
142,  25  N.  W.  00,  6  Am.  Grim.  Rep.  269. 
In  State  v.  Tingler,  32  W.  Va.  546,  25  Am. 
St.  Rep.  830,  9  6.  E.  935,  an  indictment  in 
set  out  which  charged  the  defendant  with 
uttering  and  attempting  to  employ  as  true 
a  certain  specified  writing,  with  the  intent 
to  defraud,  and  the  court  held  objectiona 


each  of  the  persons  that  might  have  been 
defrauded  by  it  if  the  forgery  had  suc- 
ceeded. 

— statutory  rule. 

This  rule  has  been  changed  by  statute  in 
England  and  in  the  majority  of  the  states 
in  this  country  so  that  an  indictment  for 
forgery  is  sufficient  which  charges  general- 
ly an  intention  to  defraud,  without  specify- 
ing the  person  intended  to  be  defrauded  or 
the  extent  or  particulars  of  the  fraud. 
This,  accordingly,  is  the  rule  announced  in 
the  following  cases: 

R.  V.  Hodgson,  2  Jur.  N.  S.  453,  Dears, 
ft  B.  G.  G.  3,  26  L.  J.  Mag.  Gas.  N.  S.  78, 
4  Week.  Rep.  509,  7  Cox,  C.  G.  122;  Jones 
V.  State,  50  Ala.  161;  Williams  v.  State, 
61  Ala.  33;  Lee  v.  State,  118  Ala.  672,  23 
So.  669;  Williams  v.  State,  126  Ala.  50, 
28  So.  632;  State  t.  Maxwell,  47  Iowa, 
454;  State  v.  Hart,  67  Iowa,  142,  25  N. 
W.  99,  6  Am.  Gk-im.  Rep.  269;  State  v. 
Stuart,  61  Iowa,  203,  16  N.  W.  91 ;  SUte  v. 
Blodgett,  143  Iowa,  578,  121  N.  W.  685 
(obiter) ;  State  ▼.  Lee,  32  Kan.  360,  4  Pac. 
653;  State  v.  Nelson,  28  La.  Ann.  46;  State 
V.  Maas,  37  La.  Ann.  292;  State  v.  Gaubert, 
49  La.  Ann.  1692,  22  So.  930;  People  v. 
Van  Alstine,  57  Mich.  69,  73,  23  N.  W. 
594,  6  Am.  Grim.  Rep.  272 ;  State  v.  Adam- 
son,  43  Minn.  196,  45  N.  W.  152;  State  v. 
Greenwood,  76  Minn.  211,  77  Am.  St.  Rep. 
632,  78  N.  W.  1117;  State  ▼.  Yerger,  80 
Mo.  33;  State  v.  Rucker,  93  Mo.  88,  6  S. 
W.  609;  State  ▼.  Rowlen,  114  Mo.  626,  21 
S.  W.  729;  Morearty  ▼.  State,  46  Neb. 
662,  65  N.  W.  784;  Rohr  v.  State,  60  N. 
J.  L.  576,  38  Atl.  673;  People  v.  Martin, 
2  N.  Y.  Grim.  Rep.  51;  Stote  v.  Leak,  80 
N.  G.  403;  State  t.  Hastings,  86  N,  G. 
599;  State  v.  Gross,  101  N.  C.  770,  9  Am. 
St.  Rep.  53.  7  S.  E.  715;  State  v.  Hall,  108 
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N.  C.  770,  13  S.-E.  189  {obiter);  SUte  ▼. 
Lurch,  12  Or.  104,  6  Pac.  411  {obiter),  ap- 
proved in  State  v.  MciElvain,  35  Or.  3G5, 
58  Pac.  525;  Gom.  v.  McGlure,  12  Phila. 
579;  Labbaite  v.  State,  6  Tex.  App.  261: 
Westbrook  v.  State,  23  Tex.  App.  401,  5 
8.  W.  248  {obiter) ;  Howard  v.  State,  37 
lex.  Grim.  Rep.  494,  66  Am.  St.  Rep.  812, 
36  S.  W.  479;  Rliudy  v.  State,  42  Tex. 
Grim.  Rep.  225,  58  S.  W.  1007  {obiter)  ; 
Allen  V.  State,  44  Tex.  Grim.  Rep.  63, 
100  Am.  St.  Rep.  839,  68  S.  W.  286;  Gar- 
ter V.  State,  55  Tex.  Grim.  Rep.  43,  114 
S.  W.  839;  Grayton  v.  State,  47  Tex.  Grim. 
Rep.  88,  80  S.  W.  839;  State  ▼.  Shelters, 
51  Vt.  102,  31  Am.  Rep.  679;  State  ▼. 
Koontz,  31  W.  Va.  127,  5  S.  E.  328; 
Powell  V.  Com.  11  Gratt.  822.  • 

In  State  v.  Kimball,  60  Me.  409,  it  was 
held  that  an  indictment  for  forgery  need 
not  allege  who  was  intended  to  be  defrauded 
by  a  husband  in  forging  a  deposition  to 
procure  a  divorce  from  his  wife. 

4nd  it  is  sufficient  to  aver  in  the  gen- 
eral language  of  the  statute  an  intent  to 
defraud  in  an  indictment  drawn  under  a 
statute  making  it  an  offense  to  forge  "any 
obligation  of  the  United  Stotes.**  United 
States  V.  Jolly,  37  Fed.  108. 

In  State  v.  Gavigan,  36  Kan.  322,  19 
Pac.  654,  it  was  held  that  an  information 
charging  forgery  under  a  statute  making 
the  forging  of  "a  fictitious  name,  or  the 
name  or  signature  of  a  person  not  in  ex- 
istence,*' a  crime,  should  name  the  par- 
ticular person  intended  to  be  defrauded,  if 
such  person  is  known.  If,  however,  the 
effect  will  not  necessarily  defraud  a  par- 
ticular person,  but  will  defraud  someone, 
a  general  allegation  of  intent  to  defraud 
should  be  made.  This  case  distinguiahes 
Foster  V.  State,  30  Kan.  366,  2  Pac  628. 

A.Ia  R. 
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to  it  as  not  sufficient  1)ecau8e  not  naming 
the  person  to  whom  the  instrument  was 
uttered  not  well  founded,  saying  that  it 
was  in  a  form  commonly  in .  use  in  that 
state.  Other  cases  exactly  in  point  in  sup- 
port of  the  sufficiency  of  the  indictment  in 
this  respect  are  Com.  v.  Butterick,  100 
Mass.  11,  97  Am.  Dec.  65;  State  v.  Adams, 
39  La.  Ann.  239,  1  So.  465;  State  v.  Gau- 
bert,  49  La.  Ann.  1G92,  22  So.  930.  Among 
other  cases  coming  to  our  attention  in 
which  the  form  of  the  indictment  for  the 
crime  of  uttering  is  given,  containing  no 
allegation  of  the  name  or  description  of  the 
person  to  whom  the  instrument  was  ut- 
tered, published,  or  passed,  we  may  cite 
the  following:  State  v.  Waterbury,  133 
Iowa,  135,  110  N.  W.  328;  State  v.  Beasley, 
84  Iowa,  83,  50  N.  W.  570;  State  ▼.  Jones, 
9  N.  J.  L.  357,  17  Am.  Dec  483;  Bostick 
T.  State,  34  Ala.  267;  People  v.  Dolan,  186 
N.  Y.  4,  116  Am.  St.  Rep.  521,  78  N.  E. 
569,  9  A.  &  E.  Ann.  Cas.  453;  State  ▼. 
Stanton,  23  N.  C.  (1  Ired.  L.)  424;  Owen 
▼.  State,  34  Neb.  392,  51  N.  W.  971;  Com. 
▼.  Searle,  2  Binn.  332,  4  Am.  Dec.  440. 
For  other  similar  forms,  see  8  Enc.  of 
Forms,  pp.  742  et  seq.  These  cases  are  cited, 
not  as  authority  on  the  sufficiency  of  the 
indictment  in  this  respect,  but  as  indicating 
that  a  form  of  indictment  which  does  not 
state  the  name  of  the  person  to  whom  the 
instrument  was  uttered,  passed,  or  pub- 
lished, or  the  circumstances  of  such  ut- 
tering, passing,  or  publishing,  is  in  common 
use  in  nearly  all  the  jurisdictions  of  this 
country. 

In  the  case  of  McClellan  t.  State,  32 
Ark.  609,  such  an  objection  has  been  held 
good;  the  court  relying  solely  upon  a  refer- 
ence to  Mr.  Bishop's  treatise  on  Criminal 
Law  snd  an  early  case  in  our  own  state. 
Buckley  ▼.  State,  2  G.  Greene,  162.  We 
have  been  imable  to  find  in  Bishop's  Crim- 
inal Law  the  language  which  the  court  pur- 
ports to  quote  from  that  work,  but  the 
proposition  is  stated  by  the  author  in  his 
Criminal  Procedure  as  follows:  "The  in- 
dictment for  uttering  should  give  the  name 
of  the  person  to  whom  the  forged  instru- 
ment was  tendered,  if  known,  or,  if  not 
known,  state  this  in  excuse  for  the  omis- 
sion." 2  Bishop,  New  Crim.  Proc.  §  425. 
And  in  support  of  this  statement  reference 
is  made  to  the  Arkansas  case  (which  had 
already  been  decided  when  this  last  edition 
of  Mr.  Bishop's  treatise  appeared),  the 
Iowa  case  which  that  court  also  cites,  and 
a  case  from  East's  Pleas  of  the  Crown, 
which  relates  to  passing  counterfeit  money. 
See  1  East,  P.  C.  180.  These  cases  and  the 
statement  by  Bishop,  as  above  quoted,  are 
eited  and  followed  in  Goodson  ▼.  State,  29 
Fla.  511,  30  Am.  St.  Rep.  135,  10  So.  738; 
31  L.R.A.(N.S.) 


State  V.  Murphy,  17  R.  I.  698,  16  L.R.A. 
550,  24  Atl.  473.  Our  own  case  of  Buckley 
V.  State,  supra,  also  relates  to  the  passing 
of  counterfeit  money,  and  not  to  the  ut- 
tering or  publishing  of  a  forged  instrument, 
and  the  court  says  that  in  an  indictment 
for  passing  counterfeit  money,  the  name 
of  the  person  to  whom  it  was  passed  should 
be  designated  as  the  one  upon  whom  the 
ofTense  was  committed,  not  only  because  he 
is  injured,  but  because  his  designation  is 
material  as  descriptive  of  the  defense,  citing 
Butler  V.  State,  5  Blackf.  280,  which  in- 
volves an  indictment  for  gaming,  and  there- 
fore is  remotely,  if  at  all,  in  point.  The 
form  of  indictment  for  uttering  given  in 
Bishop's  Directions  &  Forms  is  in  accord- 
ance with  the  common-law  forms  above  re- 
ferred to,  except  that  he  says  that,  if  the 
offense  is  uttering,  then  the  allegation 
should  be  "utter  and  publish  as  true,"  with 
this  suggestion  in  parenthesis,  "probably 
add,  to  one  X,"  citing  for  this  suggestion 
what  has  already  been  quoted  above  from 
his  work  on  Criminal  Procedure.  See 
Bishop,  Directions  &  Forms,  §  460.  It  is  ap- 
parent, therefore,  that  even  Mr.  Bishop 
found  no  controlling  precedent  or  authority 
for  alleging  in  the  indictment  for  uttering 
the  name  of  the  person  to  whom  the  in- 
strument was  uttered  or  published,  and  a 
description  of  him  as  unknown  or  otherwise. 
With  reference  to  our  case  of  Buckley  v. 
State,  supra,  it  may  be  further  said  tViat 
while  there  is  more  persuasive  reason  for 
requiring  the  statement  of  the  name  of  the 
person  to  whom  counterfeit  money  has  been 
passed  than  for  requiring  a  like  statement 
in  the  case  of  uttering  or  publishing,  the 
conclusion  of  the  court  is  not  supported  by 
authority.  See,  for  instance  United  States 
V.  Bejandio,  .1  Woods,  294,  Fed.  Cas.  No. 
14,561,  which  was  a  case  relating  to  the 
passing  of  counterfeit  money  where  the  ob- 
jection was  held  not  well  taken.  See  slso 
Swain  v.  People,  5  111.  178;  Gentry  v.  State, 
6  Ga.  503;  2  Bishop,  New  Crim.  Proc.  3452. 
In  the  cases  just  cited,  indictments  for  pass- 
ing counterfeit  money  are  sustained,  al- 
though they  do  not  contain  allegations  as 
to  the  names  of  persons  to  whom  the  money 
was  passed  or  tendered.  In  indictments 
for  forgery,  as  well  as  in  those  for  uttering 
or  publishing  forged  instruments,  it  was 
deemed  necessary  at  common  law  to  allege 
the  name  of  the  person  intended  to  be  de- 
frauded. State  ▼.  Gavigan,  36  Kan.  322, 
13  Pac.  554;  Drake  v.  State,  19  Ohio  St 
211;  Turpin  ▼.  State,  19  Ohio  St  540; 
Com.  v.  Butterick,  100  Mass.  11,  97  Am. 
Dec.  65.  But,  as  the  name  of  the  person 
intended  to  be  defrauded  was  not  neces- 
sarily descriptive  of  the  actual  transaction, 
it  has  been  thought  to  be  superfluous  to 
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make  such  an  allegation,  and  accordingly 
statutes  have  been  passed  in  various  states 
declaring  such  an  allegation  to  be  imma- 
terial. State  V.  Cleavlaud,  6  Nev.  181; 
Westbrook  v.  State,  23  Tex.  App.  401,  5 
S.  W.  248;  Davis  v.  State,  58  Neb.  465,  78 
N.  W.  930,  II  Am.  Crim.  Rep.  435;  Roush 
V.  State,  34  Neb.  325,  51  N.  W.  755.  And 
it  has  been  expressly  held  that  such  a  stat- 
ute does  not  deprive  the  defendant  of  any 
essential  right.  Com.  v.  Butterick,  100 
Mass.  11,  07  Am.  Dec  65;  McClure  v.  Com. 
86  Pa.  353;  Turpin  v.  State,  19  Ohio  St. 
640. 

In  this  state  we  have  a  similar  statute 
passed  since  the  decision  in  the  case  of 
Buckley  v.  State,  supra,  in  which,  as  first 
enacted,  it  was  specifically  provided  that, 
"in  any  case  where  an  intent  to  defraud  is 
required  to  constitute  the  offense  of  for- 
gery or  any  other  offense  that  may  be  prose- 
cuted, it  shall  be  sufficient  to  allege  in  the 
indictment  an  intent  to  defraud  without 
naming  the  particular  person  or  body  cor- 
porate intended  to  be  defrauded."  Code  of 
1851,  §  2027;  Revision  of  1860,  §  4667; 
Code  of  1873,  §  4313.  This  provision,  as 
now  incorporated  into  the  present  Code 
(§  5208),  does  not  specifically  refer  to  for- 
gery, but  covers,  as  did  the  other  provi- 
sions, all  cases  "where  an  intent  to  defraud 
is  required  to  constitute  an  offense."  There 
cannot  be  the  slightest  doubt,  however,  of 
the  intention  of  the  legislature  in  the  enact- 
ment of  the  present  Code  to  peserve  the 
foc-mer  statutory  provisions  on  the  subject 
as  applicable  to  forgery  and  similar  of- 
fenses. What  is  here  said  as  to  the  stat- 
utory provision  is  rather  by  way  of  illustra- 
tion, than  as  directly  applicable  to  the  case 
before  us.  But  it  does  illustrate  the  rea- 
sonable application  of  a  principle  stated  in 
Com.  V.  Butterick,  and  Turpin  v.  State, 
supra,  that  forms  of  indictment  are  under 
legislative  control,  and  a  greater  strict- 
ness than  was  required  at  common  law 
should  not  be  now  insisted  upon.  As  a  fur- 
ther illustration  of  the  reasonable  rule  that 
unnecessary  matters  need  not  be  alleged, 
we  may  refer  to  the  case  of  State  v.  Bau- 
guess,  106  Iowa,  107,  76  N.  W.  508,  where- 
in it  was  held  that,  under  an  indictment 
charging  indecent  and  obscene  exposure  of 
the  person  in  a  public  place,  it  was  not 
necessary  to  allege  the  name  of  the  person 
or  persons  to  whom  such  exposure  was 
made. 

If  defendant  had  been  convicted  and  sen- 
tenced under  this  indictment,  we  should  not 
hold,  and  could  not  hold,  in  accordance  with 
precedent  and  authority,  that  the  convic- 
tion was  improper  by  reason  of  the  insufii- 
ciency  of  the  indictment,  and  therefore  we 
must  now  hold  on  the  state's  appeal  that 
31  L.R.A.(N.S.) 


the  trial  court  erred  in  adjudging  thai  th» 
indictment  be  set  aside  and  dismissed  as  in- 
sufficient. The  judgment  is  therefore  re- 
versed, and  the  case  remanded  for  further 
proceedings  in  harmony  with  this  opinioiu 
Reversed  and  remanded. 

Weaver,  J.,  takes  no  part. 

Deemer,  Ch.  J.,  dissenting: 

This  case  is  now  before  us  for  the  ee- 
tablishment  of  a  proper  rule  for  eriminal 
pleading.  Nothing  which  we  may  do  with 
it  can  in  any  way  affect  defendant's  rights 
or  liabilities.  The  only  concern  we  should 
have  about  it  is  that  we  now,  if  we  have  not 
already  done  so,  establish  a  correct  rule  of 
pleading.  The  offense  charged  is  that  of 
uttering  a  forged  instrument,  and  the  stat- 
ute, with  reference  thereto,  reads  as  fol- 
lows: "If  any  person  utter  and  publish 
as  true  any  record,  process,  certificate,  deed, 
will,  or  any  other  instrument  of  writing 
mentioned  in  the  preceding  section,  know- 
ing the  same  to  be  false,  altered,  forged,  or 
counterfeited,  with  intent  to  defraud,  he 
shall  be  imprisoned  in  the  penitentiary  not 
more  than  fifteen  years,  and  fined  not  ex- 
ceeding $1,000."  Code,  §  4854.  In  this 
state,  uttering  is  a  distinct  crime  from  that 
of  forgery.  See  State  v.  McCormack,  50 
Iowa,  585,  0  N.  W.  916.  We  have  no 
statute  expressly  providing  a  form  of  in- 
dictments in  uttering  cases,  or  indicating 
what  the  contents  of  such  an  indictment 
shall  be.  Section  5286  of  the  Code  reads 
as  follows:  "When  an  offense  involves  the 
commission  of  or  an  attempt  to  commit  an 
injury  to  person  or  property,  and  is  de- 
scribed in  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  al- 
legation as  to  the  name  of  the  person  in- 
jured or  attempted  to  be  injured  is  not  ma- 
terial. This  indicates  to  my  mind  that  the 
name  of  the  person  injured  or  attempted 
to  be  injured  should  be  stated,  and  §  5289, 
IT  6,  provides.  "That,  when  material,  the 
name  of  the  person  injured  or  attempted 
to  be  injured  be  set  forth  when  known  to 
the  grand  jury,  or,  if  not  known,  that  it 
be  so  stated  in  the  indictment."  Under 
this  last  section,  it  is  held  that  an  indict- 
ment for  trespass  in  cutting  down  trees  and 
carrying  away  timber  must  set  out  the 
name  of  the  owner  of  the  land.  See  State 
V.  McConkey,  20  Iowa,  574.  The  offense  of 
uttering  is  very  similar  to  the  crime  of 
counterfeiting.  In  fact,  the  language  of  the 
statute  as  to  the  uttering  of  counterfeit 
coin  is  practically  the  same  as  that  of  ut- 
tering and  publishing  as  true  a  forged, 
altered,  or  counterfeited  document,  and  we 
have  held  that  an  indictment  for  uttering 
counterfeit   coin  must  allege  the  name   of 
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the  person  to  whom  the  coin  was  offered 
or  passed.  See  Buckley  v.  State,  2  G. 
-Greene,  162.  This  decision  has  never  here- 
tofore been  questioned,  nor  in  any  way  de- 
parted from,  and  I  think  that  the  ma- 
jority opinion  overrules  it.  To  this  con- 
elusion  I  cannot  agree,  because  I  believe 
that  the  decision  in  the  Buckley  Case  is 
•correct  and  is  well  fortified  by  authority 
from  other  jurisdictions.  It  is  entirely  er- 
roneous to  assume  that  the  Buckley  Case 
is  in  any  manner  limited,  modified,  or  con- 
trolled by  State  v.  Calendine,  8  Iowa,  288, 
State  V.  Barrett,  8  Iowa,  536,  or  State  v. 
Newland,  7  Iowa,  242,  71  Am.  Dec.  444. 
Indeed,  in  State  v.  Newland  and  State  v. 
Barrett  the  indictments  did  set  out  the 
name  of  the  person  to  whom  the  instru- 
ments were  uttered.  The  form  of  indict- 
ment is  not  set  out  in  the  Calendine  Case, 
but  the  court  does  use  the  language  already 
quoted  by  me.  The  majority  rely  to  some 
extent  upon  §  5298  of  the  Code,  reading 
as  follows:  "In  any  case  where  an  intent 
to  defraud  is  required  to  constitute  the  of- 
fense, it  shall  be  sufficient  to  allege  in  the 
indictment  an  intent  to  defraud,  without 
naming  the  particular  person  or  body  cor- 
porate intended  to  be  defrauded,  and  on  the 
trial  of  such  indictment  it  is  sufficient  if 
there  appear  to  be  an  'intent  to  defraud  the 
United  States  or  any  state,  county,  city, 
township,  body  corporate,  officer  in  his  of- 
ficial capacity,  copartnership  or  member 
thereof,  or  any  particular  person."  That 
this  section  has  no  bearing  upon  the  case 
I  think  is  easily  demonstrable.  Woodward, 
J.,  in  State  v.  Calendine,  in  referring  to  the 
effect  to  be  given  such  statutes,  said :  "Nei- 
ther our  present,  nor  the  past,  statutes  of 
this  state,  have  ever  been  held  to  disoense 

A 

with  the  leading  requisites  of  indictments. 
The  Code,  in  §  2916,  declares  that  an  in- 
dictment shall  not  be  quashed  if  (among 
other  requisites)  it  set  forth  the  charge  so 
clearly  that  the  accused  can  plead  the  judg- 
ment in  bar,  and  if  (when  material)  the 
name  of  the  injured  party  be  set  forth,  or 
stated  not  to  be  known  to  the  grand  jury. 
These  and  similar  provisions  have  never 
been  so  construed  as  to  obviate  the  neces- 
sity of  the  hitherto  prominent  features  of 
a  criminal  charge.  This  indictment  appears 
to  us  to  be  a  very  naked  one.  It  gives 
neither  the  tenor  nor  the  purport  of  the 
bills,  it  does  not  set  them  out  in  any  man- 
ner or  degree,  nor  does  it  give  the  letters. 
When  this  cannot  be  done,  as  when  the 
prosecutor  has  not  possession  of  the  instru- 
ment, a  statement  of  the  fact  excuses;  but 
when  he  can  do  it,  as  appears  in  the  pres- 
ent case,  it  is  necessary  to  do  it,  that  the 
court  may  judge  of  it,  and  that  the  accused 
31  LJLA.(N.S.) 


may  have  the  benefit  of  it.''    State  v.  Cal- 
endine, 8  Iowa,  296. 

This  section  ( 6298,  referred  to  by  the  ma- 
jority, was  simply  to  dispense  with  the 
particular  allegation  as  to  the  name  of  the 
person  or  persons  intended  to  be  defrauded, 
and  it  may  be  held  to  apply  either  to  utter- 
ing or  forgery  cases,  for  in  each  the  intent 
to  defraud  is  an  ingredient  of  the  offense. 
The  universal  rule  with  reference  to  for- 
gery cases  is  that,  if  there  be  no  statute 
such  as  the  one  now  being  considered,  it  is 
necessary  to  allege  the  name  of  the  person 
intended  to  be  defrauded,  or  to  state  that 
his  name  is  to  the  grand  jurors  unknown. 
See  2  McClain,  Crim.  Law,  §  771;  Stone  v. 
State,  20  N.  J.  L.  404;  State  v.  Weller,  20 
N.  J.  L.  521;  Gates  v.  State,  71  Miss.  874, 
16  So.  342;  McDonnell  v.  State,  58  Ark. 
242,  24  S.  W.  105;  State  v.  Odel,  3  Brev. 
552;  (Xinningham  v.  State,  49  Miss.  685; 
R.  V.  Rushworth,  Russ,  &  R.  C.  C.  317,  1 
Starkie,  396.  And  the  same  allegation  was 
necessary  at  common  law  in  utter  ins:  cases. 
McClellan  v.  State,  32  Ark.  609;  State  v. 
Murphy,  17  R.  I.  698,  16  L.ILA.  550,  24 
Atl.  473.  The  effect  of  the  statute  just 
quoted  is  to  dispense  with  the  necessity  of 
alleging  the  name  of  tlie  person  intended  to 
be  defrauded ;  the  statement  of  a  general  in- 
tent to  defraud  being  held  sufficient.  This 
is  all  that  is  held  in  State  v.  Hart.  67 
Iowa,  142,  25  N.  W.  99,  6  Am.  Crim.  Rep. 
200,  which  is  a  forgery  case,  and  not  one 
for  uttering,  and  this  is  also  the  holding 
in  State  v.  Maxwell,  47  lowa^  454,  and 
State  V.  Stuart,  61  Iowa,  203,  16  N. 
W.   91,   which  are   also  forgery   cases. 

Having  disposed  of  these  forgery  cases, 
to  which  many  more  might  be  added,  we  are 
brought  down  to  the  exact  question  in  this 
case;  and  that  is,  Is  it  necessary  in  an  in- 
dictment for  uttering  to  allege  the  name  of 
the  person  to  whom  the  instrument  was  ut- 
tered? As  I  have  already  said,  I  think  this 
question  is  decided  in  the  Buckley  Case, 
supra,  and  I  think  it  ought  to  be  conceded 
that,  if  such  an  allegation  were  necessary 
at  common  law,  it  is  indispensable  now.  It 
seems  to  me  that  §§  5286  and  5289  of  the 
Code  indicate  that  it  is  necessary  to  set 
forth  the  name  of  the  party  to  whom  the 
instrument  was  offered,  because  it  is  part 
of  the  description  of  the  offense  which 
should  be  certain,  not  only  that  the  defend- 
ant may  accurately  know  who  his  accusers 
are,  but  that,  in  case  of  a  second  prosecu- 
tion for  the  same  utterance  and  passing, 
he  may  be  able  accurately  to  plead  former 
acquittal  or  conviction  as  the  case  may  be. 
In  larceny  cases  it  is  essential  that  the 
name  of  the  owner  of  stolen  goods  be  set 
out  as  a  part  of  the  description  or  identi- 
fication of  the  property,  or  else  its  omission 
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must  be  excused  by  statement  in  the  in- 
dictment that  the  owner  is  to  the  grand  jury 
unknown.  Going  now  to  the  authorities, 
I  find  the  following  which  hold  distinctly 
that  in  uttering  cases  the  name  of  the  per- 
son to  whom  the  forged  instrument  was 
passed  must  be  set  out  because  it  is  a  part 
of  the  description  of  the  offense.  See  Good- 
son  v.  State,  20  Fla.  511,  30  Am.  St.  Rep. 
135,  10  So.  738;  McClellan  v.  State,  32 
Ark.  609.  Cunningham  v.  State,. 49  Miss. 
685,  announces  practically  the  same  doc- 
trine. Riley  v.  State,  —  Tex.  Crim.  Rep. — , 
44  S.  W.  499,  also  announces  the  same  rule, 
as  I  understand  it.  See  also  to  the  same 
effect,  Rouse  v.  State,  4  Ga.  136;  Huff  v. 
Com.  19  Ky.  L.  Rep.  1064,  42  S.  W.  907; 
Barnes  v.  Com.  101  Ky.  566,  41  S.  W.  772. 
Williams  v.  State,  9  Humph.  82,  also  holds, 
as  I  think,  that  in  uttering  cases,  the  name 
of  the  party  to  whom  uttered  must  be  al- 
leged. See  also  Hooper  v.  State,  8  Humph. 
93.  Wilkinson  v.  State,  10  Ind.  372,  also 
holds  in  effect  that  the  name  of  the  person 
to  whom  uttered  should  be  stated.  See  also 
Brown  v.  Com.  2  Leigh,  772;  State  v. 
Murphy,  17  R.  I.  698,  16  L.R.A.  550,  24 
Ail.  473.  In  the  latter  case  it  is  said :  "As 
to  the  third  and  last  ground  of  the  defend- 
ant's objection  to  the  second  count,  viz., 
that  it  does  not  give  the  name  of  the  per- 
son to  whom  the  order  in  question  was  sup- 
posed to  have  been  uttered,  we  think  it  was 
well  taken.  The  name  of  the  person  to 
whom  the  forged  instrument  was  passed,  be- 
ing a  material  part  of  the  description  of 
the  offense,  should  have  been  given  if  known, 
or,  if  not  known,  this  fact  should  be  stated 
as  an  excuse  for  the  omission.  2  Bishop, 
Crim.  Law,  §  379;  Buckley  v.  State,  2  G. 
Greene,  162;  McClellan  v.  State,  32  Ark. 
609;  Butler  v.  State,  5  Blackf.  280;  State 
v.  Doyle,  11  R.  I.  574;  State  v.  Smith,  17  R. 
I.  371,  22  Atl.  282.  We  are  therefore  of 
the  opinion  that  the  second  count  is  bad 
for  insufficiency  of  description,  and  that  the 
motion  to  quash  the  same  should  have  been 
granted." 

In  Butler  v.  State,  5  Blackf.  280,  it 
is  said:  ''We  have  heretofore  decided  that 
an  indictment  for  retailing  spirituous  li- 
quor without  license  must  state  the  name 
of  the  person  to  whom  the  sale  was  made, 
or  state  his  name  to  be  unknown.  State 
X.  Stucky,  2  Blackf.  280;  State  v.  Jack- 
son, 4  Blackf.  49.  In  Virginia,  it  is  true, 
it  is  decided  that  the  name  of  the  purchas- 
er in  such  case  need  not  be  alleged.  Hul- 
stead  V.  Com.  5  Leigh.  724.  The  reason 
given  by  the  court  for  that  opinion  is  that 
the  purchaser  is  not  injured  by  the  offense. 
We  conceiye,  however,  that  the  third  per- 
son's name  is  required  in  such  cases,  not 
because  he  was  injured,  but  because  hie 
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designation  is  a  material  part  of  the  de- 
scription of  the  offense.  There  is  an  Ohio> 
case  which  accords  with  our  opinion  of  the 
law.  It  is  there  held  that  an  indictment 
against  a  person  for  permitting  gambling 
in  his  house  should  give  the  names  of  the 
offenders,  or  state  their  names  to  be  un- 
known. Davis  V.  State,  7  Ohio,  pt.  1,  p. 
204.  We  think  it  is  important  in  such  case» 
that  the  indictment  should,  if  possible,  al- 
lege the  name  of  the  third  person,  in  order 
that  the  accused  may  be  the  better  ap- 
prised of  the  charge  against  him.  If  the 
name  be  not  known,  that  circumstance 
should  be  stated  in  the  indictment  aa  an  ex- 
cuse for  omitting  the  name." 

The  rule  is  somewhat  uncertain  in  Mas- 
sachusetts, but  I  think  the  logical  conclu- 
sion from  Com.  v.  Starr,  4  AlleU}  301^ 
is  that  the  indictment  should  name  the 
person  to  whom  the  forged  instrument  waa 
uttered.  Gabe  v.  State,  6  Ark.  540,  express- 
ly holds  that  such  an  allegation  is  neces- 
sary; indeed,  I  find  but  two  cases  which 
can  be  said  to  in  any  way  conflict  with 
those  cited  above,  and  these  are  not  in 
my  opinion  in  point,  for  the  reason  that 
they  are  both  based  upon  statutes.  One  of 
these  is  Com.  v.  Butterick,  100  Mass.  11  ^ 
97  Am.  Dec.  65,  but  that  case  was  for  for- 
gery and  uttering,  which  were  properly 
joined  in  that  state,  and  the  decision  was 
based  upon  a  statute  which  expressly  pro- 
vided that  the  name  of  the  person  intend- 
ed to  be  defrauded  need  not  be  alleged.  The 
question  as  to  whether  or  not  it  was  nec- 
essary to  state  the  name  of  the  party  to 
whom  the  forged  paper  was  uttered  was  not 
involved  or  in  any  way  considered.  The 
one  point  there  made  was  that  the  indict- 
ment did  not  name  the  person  intended  to 
be  defrauded.  The  other  case  is  from  Louis- 
iana. State  V.  Adams,  39  La.  Ann.  238» 
1  So.  455.  That  case  is  also  based  upon  a 
statute  which  relieves  the  pleader  of  the 
necessity  of  setting  forth  the  name  of  the 
person  intended  to  be  defrauded. 

As  some  reliance  is  placed  upon  United 
States  V.  Bejandio,  1  Woods,  295,  Fed. 
Cas.  No.  14,561,  it  is  enough  to  quote  from 
that  opinion  as  follows:  'TThe  object  of 
the  rule  requiring  under  such  a  statute  the 
name  of  the  person  to  be  stated  to  whoni 
the  forged  coin  was  passed  was  to  describe 
the  offense  and  give  the  accused  notice  of 
the  charge  he  would  be  called  on  to  meet. 
I  think  the  averment  that  the  forged  coin 
was  passed  with  intent  to  defraud  some  per- 
son or  persons,  which  is  required  to  be  made 
in  an  indictment  under  the  United  States 
statute,  is  a  substitute  for  an  averment 
specifying  the  name  of  the  person  to  whom 
the  coin  was  passed.  It  seems  to  define 
the  offense  and  to  give  notice  to  defendant 
of  the  accusation  against  him.  To  require 
both  averments  to  be  made,  as  that  the 
coin  was  passed  to  A.  B.  to  defraud  A.  B^ 
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or  was  passed  to  A.  6.  to  defraud  C.  D., 
IB  requiring  too  great  particularity.  .  .  . 
I  think  the  indictment  is  a  sufficient  notice 
to  the  defendant  of  the  accusation  against 
him,  and  defines  with  sufficient  particulari- 
ty the  offense  with  which  he  stands  charged, 
that,  after  he  is  charged  with  passing  a 
counterfeit  coin  to  defraud  A.,  it  would  be 
a  matter  of  form  to  aver  further  that  he 
passed  the  coin  to  A.  or  to  B.,  the  omission 
of  which  could  not  tend  to  the  prejudice 
of  the  defendant.  Therefore,  even  if  the 
omission  complained  of  was  a  defect  in  the 
indictment,  it  would  be  cured  by  the  8th 
section  of  the  act  of  June  1,  1872,  entitled, 
'An  Act  to  Further  the  Administration  of 
Justice.'     Chap.  265,  17   Stat,  at  L.   108." 

State  V.  Tingler,  32  W.  Va.  546,  25  Am. 
St.  Rep.  830,  0  S.  E.  035,  is  a  forgery  case 
or  for  forgery  and  uttering,  and  the  only 
question  there  decided  is  that  it  is  not  nec- 
essary to  set  out  the  name  of  the  person  in- 
tended to  be  defrauded.  The  decision  is 
based  upon  an  express  statute,  and  the  case 
is  in  no  manner  in  point.  It  does  not  hold 
that  it  is  unnecessary  to  set  out  the  name 
of  the  party  to  whom  the  instrument  ^as 
offered.  If  it  did  hold  what  the  majority 
says  it  does,  I  would  not  regard  it  as  very 
persuasive  authority.  The  majority  also 
refer  to  State  v.  Waterbury,  133  Iowa,  135, 
110  N.  W.  328,  and  State  v.  Beasley,  84 
Iowa,  83,  60  N.  W.  670.  Unfortunately 
it  does  not  appear  what  the  allegations 
were  in  the  Waterbury  Case,  but  in  the 
Beasley  Case  the  indictment  specifically 
charged  that  the  note  was  uttered  and  pub- 
lished as  true  to  one  David  Bell  at  West 
Union,  Iowa.  In  People  v.  Dolan,  186  N. 
Y.  4,  116  Am.  St.  Rep.  621,  78  N.  E.  669, 
9  A.  &  E.  Ann.  Cas.  453,  the  form  of  the  in- 
dictment is  not  set  out,  and  in  Owen  v. 
State,  34  Neb.  392,  51  N.  W.  971,  no  ques- 
tion was  made  regarding  the  sufficiency  of 
the  indictment.  Even  if  the  fact  were  oth- 
erwise in  this  and  the  other  cases  referred 
to  by  the  majority,  they  would  not,  in  my 
opinion,  be  very  persuasive,  because  the 
point  was  not  raised  or  discussed  in  any 
of  the  decisions  cited. 

The  exact  point  of  difference  between  me 
and  the  majority  is  that,  while  the  name  of 
the  person  intended  to  be  defrauded  is  not 
necessarily  descriptive  ol  the  actual  trans- 
action either  in  uttering  or  forgery  cases, 
yet  the  name  of  the  person  to  whom  the 
uttering  was  made  is,  in  uttering  cases,  a 
part  of  the  description  of  the  oflfense,  and, 
as  said  in  many  of  the  cases  heretofore 
cited,  it  should  be  set  out  in  order  that  the 
defendant  may  be  advised  of  the  exact 
charge,  and  also  that,  in  case  of  a  second 
prosecution,  he  may  accurately  plead  form- 
er acquittal  or  conviction,  as  the  case  may 
be.  I  think  the  great  weight  of  authority 
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is  in  favor  of  this  conclusion,  and  in  my 
opinion  the  order  of  the  trial  court  should 
be  affirmed. 

Sherwin,  J.:    I  concur  in  the  dissent  of 
Mr.  Justice  Deemer. 


liOUISIAXA  SUPREME  COURT. 

HENRY  CARTER 

V. 

WYLIE  M.  GREEN,  Appt 

'  (—  La.  — ,  63  So.  729.) 

Municipal  corporation  —  meat  inspec* 
Uon  —  live  animals  —  validity. 

An  ordinance  of  a  municipal  corporation 
of  this  state,  which  requires,  under  penalty 
of  fine  and  imprisonment,  that  all  cattle, 
sheep,  hogs,  goats,  and  other  live  stock 
shall  be  inspected,  on  the  hoof  and  before 
being  slaughtered,  by  an  officer  appointed 
by  the  town  authorities,  as  a  condition  to 
the  sale,  for  food  purposes,  or  the  meats  of 
such  animals,  practically  excludes  from  the 
town  market  ail  meats  taken  from  animals 
slaughtered  in  other  states,  or  in  this  state 
at  any  considerable  distance  from  the  town, 
and  contravenes  the  commerce  clause  (arti- 
cle 1,  §  8)  of  the  Constitution  of  the 
United  States. 

• 
(December  12,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Sixth  Ward  Justice  Court  for 
the  Parish  of  Calcasieu  in  plaintiflTs  favor  in 
a  suit  to  recover  the  amount  of  fees  alleged 
to  be  due  him  as  meat  inspector.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Goudeaa  A  Barbe,  for  appel- 
lant: 

The  ordinance  is  void. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  456,  3  Inters.  Com.  Rep.  186,  10  Sup. 
Ct.  Rep.  862. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Defendant,  having  been  sued  under  an  or- 
dinance of  the  town  of  De  Ridder  f6r  cer- 
tain fees  for  the  inspection  of  livestock  to 
be  slaughtered  by  him,   interposed  the  de- 

Headnote  by  Monboe,  J. 

Note. —  For  state  legislation  to  protect 
health  of  live  stock  as  interference  with  in- 
terstate commerce,  see  note  to  Evans  ▼. 
Chicago  &  N.  W.  R.  Co.  26  L.R.A.(N.S.) 
279. 

And  as  to  validity  of  state  statute  regu- 
lating the  inspection  of  meat  whjch  is  the 
subject  of  interstate  commerce,  see  note  to 
Armour  &  Co.  v.  Augusta,  27  L.R.A.(N.S.) 
677. 
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fense  that  the  ordinance  contravenes  article 
1,  §  8   (the  commerce  clause),  of  the  Con- 
stitution of  the  United  States;  and  he  has 
appealed  from   a  judgment  in  which  that 
defense  was  overruled.     The  ordinance  at- 
tacked reads,  in  part,  as  follows: 
''An   Ordinance   to   Preserve   and   Promote 
the  Health  and  General  Welfare  of  the 
Citizens  of  De  Ridder,  Louisiana;  to  Pro- 
vide  for    the   Inspection   of    All    Cattle, 
Sheep«    Hogs,    Goats,    and    Other    Live 
Stock,   before   Being   Butchered   and   Of- 
fered   for    Sale    within    the    Corporate 
Limits  of  the  Town  of  De  Ridder;  to  Cre- 
ate the  OfTice  of  Inspector  of  Live  Stock 
of  the  Town  of  De  Ridder,  Louisiana ; — ^to 
Define    Their    Duties,    and    to    Provide 
for    His  Compensation;   and  to    Provide 
Penalties  for  All  Violations  of  This  Ordi- 


nance. 
"Section  1. 


.  .  .  That,  hereafter,  no 
one  shall  be  permitted  to  sell  or  offer  for 
sale,  within  the  corporate  limits  of  the  town 
of  De  Ridder,  the  meat  of  any  butchered 
cattle  or  other  live  stock  unless  the  same 
has  been,  first,  regularly  inspected  by  the 
said  inspector  of  live  stock  for  said  town, 
before  the  same  was  butchered,  and  unless 
said  person  or  persons  selling  or  offering 
to  sell  such  meat  has  a  certificate  from 
such  inspector  that  said  animal  was  duly 
inspected  by  him,  and  was  found  sound  and 
healthy  and  free  from  disease,  before  it  was 
butchered." 

Section  3  provides  for  the  appointment  by 
the  mayor  and  alderman  of  a  live  stock  in- 
spector, "whose  duty  it  shall  be  to  inspect 
all  live  stock  to  be  butchered  and  sold  or 
offered  for  sale,  in  tlie  corporate  limits  of 
said  town,  and  whose  duty  it  shall  be 
promptly  to  report  to  the  mayor  .  .  , 
any   infraction   of  said  ordinance." 

It  fixes  the  compensation  of  the  inspec- 
tor, and  provides  that  the  same  shall  be 
paid  by  the  person  for  whose  benefit  the 
inspection  may  be  made;  that  the  inspec- 
tor shall  issue  to  such  person  a  certificate 
that  the  animal  slaughtered  was  sound,  or, 
if  the  fact  should  be  otherwise,  shall  con- 
demn ,such  animal  and  forbid  the  butcher- 
ing of  it  for  sale;  that  "it  shall  be  the 
duty  of  the  inspector,  after  making  each 
inspection,  to  remain  on  the  ground  and  to 
see  each  animal  slaughtered  that  he  has 
inspected. 

Section  4  imposes  a  penalty,  of  fine  and 
imprisonment,  for  butchering  cattle,  sheep, 
hogs,  goats,  or  other  live  stock,  without 
previous  inspection,  or  for  offering  for  sale 
the  meat  of  such  animals  which  had  not 
been  inspected  on  the  hoof,  and  for  which 
certificates  of  health  had  not  been  obtained 
from  the  inspector;  as  also  a  penalty  for 
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delivering  meat  otherwise  than  in  covered 
carts,  etc. 

It  is  obvious  that  the  practical  effect  of 
the  ordinance  thus  quoted,  if  enforced,  will 
be  to  prevent  the  sale,  in  De  Ridder,  of  the 
meat  of  any  animal  slaughtered  beyond  the 
limits  of  this  state,  or  even  within  the  lim- 
its of  the  state,  but  at  any  considerable 
distance  from  the  town  of  De  Ridder. 

Dealing  with  a  statute  of  the  state  of 
Minnesota  containing  similar  provisions, 
the  Supreme  Court  of  the  United  States 
has  held  it  to  be  in  violation  of  the  provi- 
sion of  the  Constitution  of  the  United 
States,  which  is  here  invoked;  Mr.  Justice 
Harlan,  the  organ  of  the  court,  saying,  in 
the  course  of  the  opinion:  "As  the  inspec- 
tion must  take  place  within  the  twenty  four 
hours  immediately  before  the  slaughtering, 
the  act,  by  its  necessary  operation,  excludes 
from  the  Minnesota  market  practically  all 
fresh  beef,  veal,  mutton,  lamb,  or  pork, 
in  whatever  form,  and  although  entirely 
sound,  healthy,  and  fit  for  human  food,  tak- 
en from  animals  slaughtered  in  other  states. 
.  .  .  But  a  law  providing  for  the  inspec- 
tion of  animals  whose  meats  are  desimied 
for  human  food  cannot  be  regarded  as  a 
rightful  exertion  of  the  police  powers  of 
the  state,  if  the  inspection  prescribed  is  of 
such  a  character,  or  is  burdened  with  such 
conditions,  as  will  prevent  altogether  the 
introduction  into  the  state  of  sound  meats, 
the  product  of  animals  slaughtered  in  oth- 
er states.  It  is  one  thing  for  a  state  to 
exclude  from  its  limits  cattle,  sheep,  or 
swine  actually  diseased,  or  meats  that  by 
reason  of  their  condition,  or  the  condition  of 
the  animals  from  which  they  are  taken,  arc 
unfit  for  human  food,  and  punish  all  sales 
of  such  animals  or  of  such  meats  within  its 
limits.  It  is  quite  a  different  thing  for  a  state 
to  declare,  as  does  Minnesota,  by  the  neces- 
sary operation  of  its  statute,  that  fresh 
beef,  veal,  mutton,  lamb,  or  pork— articles 
that  are  used  in  every  part  of  this  country 
to  support  human  life — shall  not  be  sold 
at  all  for  human  food  within  its  limits,  un- 
less the  animal  from  which  such  meats  are 
taken  is  inspected  in  that  state,  or,  as  is 
practically  said,  unless  the  animal  is 
slaughtered  in  that  state."  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  ed.  455,  3 
Inters.  Com.  Rep.  186,  10  Sup.  Ct.  Rep. 
862. 

The  plaintiff  and  appellee,  in  the  instant 
case,  has  not  appeared  in  this  court,  by 
counsel  or  otherwise,  and  nothing  occurs 
to  us  which  would  weaken  the  force  and 
effect  of  the  reasoning  and  decree  in  the 
case  above  cited,  by  which,  as  the  Supreme 
Court  of  the  United  States  is  the  highest 
authority  upon  the  question  at  iaaue,  w« 
must  be  governed. 
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It  IB  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed;  that  the 
ordinance  No.  25  of  the  town  of  De  Ridder, 
passed  August  2,  1904,  be  decreed  null  and 
void;  and  that  plaintiff's  demand  be  re- 
jected and  this  suit  dismissed^  at  his  cost 
in  both  courts. 


GEORGIA    SUPREME    COURT. 

A.  £.  YOUNG,  Receiver  of  Etna  Steel  & 
Iron  Company,  Plff.  in  Err.^ 

V. 

HARPER  HAMILTON. 
(—  Ga.  — ,  60  S.  E.  593.) 

Eqalty  ^  maintaininfiT  status  quo. 

1.  The  statute  which  requires  the  sanc- 
tion by  the  judge  of  the  superior  court  of 
an  equitable  petition  praying  extraordinary 
relief,  before  its  filing  in  the  clerk's  office, 
confers  upon  the  judge  an  inchoate  juris- 
diction to  preserve  the  status  in  emergent 
cases  by  tne  grant  of  a  restraining  order 
or  the  appointment  of  a  temporary  receiver, 
which  jurisdiction  thereafter  becomes  com- 
plete upon  the  filing  of  the  petition  in  the 
clerk's  office,  follow^  by  service. 

BeoeiTer^  state  and  Federal  ^  oonfllot 
—  secnrinip  discharge. 

2.  A  mortgage  to  a  trustee  to  secure 
bonds  issued  by  the  mortgagor  provided 
that  the  exclusive  right  to  institute  fore- 
closure proceedings  shall  vest  in  the  trus- 
tee except  upon  his  refusal  to  act  on  de- 
mand of  a  bondholder,  in  which  event  the 

Headnotes  by  Evans,  P.  J. 


latter,  upon  compliance  with  certain  terms 
therein  expressed,  mav  institute  foreclosure 
proceeding  in  behalf  of  the  bondholders. 
A  bondholder,  in  behalf  of  himself  and  other 
bondholders,  brought  a  foreclosure  suit  in 
a  superior  court  of  this  state,  alleging  his 
right  to  maintain  such  suit  agreeably  to 
the  terms  of  the  mortgage,  and  the  court 
appointed  a  receiver  in  aid  of  the  foreclos- 
ure suit.  Subsequently  the  trustee  insti- 
tuted a  foreclosure  suit  in  the  United 
States  court,  wherein  a  receiver  was  ap- 
pointed, with  direction  to  apply  to  the  state 
court  for  a  vacation  of  the  appointment  of 
the  receiver  and  the  surrender  of  the  pos- 
session of  the  property  to  the  United  States 
court  receiver.  The  Federal  court  receiver 
applied,  by  collateral  motion,  to  the  state 
court  for  the  vacation  of  the  appointment  of 
the  state  court  receiver  and  the  transfer  of 
the  possession  of  the  property  to  the  ap- 
plicant, on  the  ground  that,  though  the  pe- 
tition in  the  state  court  showed  jurisdiction 
in  that  court,  yet  its  allegations  were  un- 
true. On  the  hearing  of  a  rule  against  the 
plaintiff  to  show  cause,  the  superior  court 
refused  the  application.  Held,  that  inas- 
much as  the  petition  in  the  state  court  dis- 
closed exclusive  jurisdiction  in  that  court, 
and  its  allegations  presented  a  case  enti- 
tling the  plaintiff  to  the  relief  sought,  the 
receiver  in  the  subsequent  suit  instituted  in 
the  United  States  court  cannot  proceed  by  a 
collateral  motion,  based  solely  on  a  traverse 
of  the  allegations  in  the  petition,  for  a 
summary  vacation  of  the  appointment  of 
the  state  court  receiver,  and  a  surrender  of 
the  possession  of  the  property  to  the 
movant. 

Appeal  ^  adyancement. 

3.  Where,  upon  an  application  by  a  re- 
ceiver of  the  united  States  court  to  a  state 


Note.  ^  As  to  exdusivenes  of  jurisdic- 
tion by  appointaent  of  receiver,  see  note  to 
Re  SchuyWs  Steam  Tow-Boat  Co.  20 
JUR.A.  801. 

As  to  power  of  receiver  to  sue  out  of  ju- 
risdiction of  appointment,  see  note  to  Fow- 
ler V.  Osgood,  4  L.R.A.(N.S.)    824. 

It  is  a  general  rule  of  law  that  when  a 
court  once  obtains  jurisdiction  over  prop- 
erty, and  appoints  a  receiver,  to  take 
charge  of  it,  its  jurisdiction  is  exclusive  of 
that  of  any  other  court  of  concurrent  juris- 
diction, either  of  the  same  state  or  of  the 
United  States,  which  subsequently  attempts 
to  obtain  jurisdiction  over  the  property  by 
the  appointment  of  a  receiver  or  otherwise. 
See  notes  to  Re  Schuyler's  Steam  Tow-Boat 
Co.  supra,  and  Pendleton  v.  Lutz,  51  L.R.A. 
649. 

This  principle  would  have  been  sufficient 
in  Young  v.  Hamilton  to  defeat  the  claim 
of  the  Federal  receiver  to  the  property  in 
the  custody  of  the  state  receiver,  who  first 
obtained  control.  But  the  Federal  receiver, 
in  petitioning  in  the  action  in  the  state 
court  to  have  the  property  turned  over  to 
him,  attempted  to  avoid  this  rule  by  al- 
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leging  that  the  state  court  was  without 
jurisdiction  to  entertain  the  suit,  as  the 
statements  in  the  petition,  showing  that 
the  plaintiff  had  a  right  to  sue  because  the 
trustee  had  refused  to  sue  when  properly 
asked  to  do  so,  were  false,  and  asked  the 
state  court  to  so  decide  summarily. 

But  a  further  search  bears  out  the  truth 
of  the  statement  in  the  opinion  that  "a 
diligent  search  has  failed  to  discover  any 
precedent  for  allowing  a  receiver  in  a  co- 
ordinlate  court  to  contest  by  a  collateral 
and  summary  motion  the  jurisdiction  of  the 
court  of  concurrent  jurisdiction,  based  up* 
on  a  traverse  of  the  allegations  of  the  peti- 
tion conferring  jurisdiction."  It  is  also 
true  that  no  cases  have  been  found  express- 
ly denying  the  right.  But  on  principle  it 
would  seem  that  the  question  whether  the 
plaintiff  bondholder  had  complied  with  the 
requirements  of  the  trust  deed  in  making 
a  demand  on  the  trustee  to  act,  etc.,  was 
part  of  his  cause  of  action,  which  he  ought 
to  be  allowed  to  prove,  if  he  could,  in  the 
usual  course  of  a  trial,  just  as  he  would 
prove  any  other  condition  precedent  to  his 
right  to  sue.  R.  A.  E. 
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court  for  the  vacation  of  the  appointment  of 
receiver  in  the  state  court,  and  for  the 
transfer  of  the  possession  of  the  property 
from  the  state  court  receiver  to  the  appli- 
cant, the  state  court  renders  judgment,  and 
a  bill  of  exceptions  to  such  judgment  is 
sued  out,  such  bill  of  exceptions  will  be 
classified  as  a  "fast  writ"  under  Civ.  Code 
3895,  §  5540. 

(November  16,  1910.) 

r 

ERROR  to  the  Superior  Court  for  Polk 
County  to  review  a  judgment  in  defend- 
ant's favor  in  a  proceeding  for  a  summary 
vacation  of  the  appointment  of  a  state  court 
receiver  and  for  a  transfer  to  the  Federal 
court  receiver  of  the  property  of  the  Etna 
Stee  &  Iron  Company  affirmed. 

Statement  by  S^ran8,  P.  J.t 

The  Etna  Steel  &  Iron  Company  is  a  do- 
mestic corporation,  having  its  principal 
place  of  business  in  the  county  of  Polk 
in  this  state.  On  January  1,  1907,  the 
company  executed  to  the  Empire  Trust 
Company  of  New  York,  as  trustee,  a  mort- 
gage or  deed  of  trust  to  secure  the  issue 
of  $600,000  of  bonds.  The  bonds  were  of 
the  denomination  of  $1,000  each,  bearing 
interest  at  5  per  cent,  payable  semi-an- 
nually on  the  1st  days  of  January  and  July, 
and  due  at  twenty  years.  It  was  covenant- 
ed in  the  deed  of  trust  that  the  Etna  Com- 
pany would  promptly  pay  the  bonds  and 
interest  coupons  as  they  severally  matured; 
that  it  would  pay  all  taxes  assessed  against 
the  property,  and  keep  property  liable  to 
be  destroyed  by  fire  insured  in  some  insur- 
ance company  of  good  standing;  that  in 
case  of  default  in  any  of  the  conditions  or 
covenant^  of  the  trust  deed,  or  in  the  pay- 
ment of  the  principal  of  any  bond  at  ma- 
turity, or  any  of  the  interest  coupons  at- 
tached when  due,  if  such  default  should 
continue  for  the  space  of  one  year,  the 
trustee  might  sell  the  property  embraced 
in  the  trust  deed,  after  giving  notice,  and 
divide  the  net  proceeds  ratably  among  the 
outstanding  bondholders;  that  upon  the 
happening  of  any  of  the  defaults  above  men- 
tioned the  trustee  would  have  the  right  to 
proceed  by  bill  in  equity  or  other  proper 
proceeding  in  any  court  of  competent  juris- 
diction to  foreclose  the  mortgage  or  trust 
deed;  provided,  that  no  foreclosure  proceed- 
ing should  be  commenced,  by  reason  of  non- 
payment of  interest  of  any  of  the  bonds,  un- 
til one  year  after  default  in  the  payment 
of  interest.  The  trust  deed  also  contained 
the  following  provisions:  "The  trustee  shall 
be  under  no  obligation  or  duty  to  perform 
any  act  hereunder,  or  to  defend  any  suit  in 
respect  hereof,  except  upon  the  request  of  the 
company  of  the  holders  of  a  majority  in  val- 
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ue  of  the  bonds  outstanding  hereunder,  and 
unless  fully  indemnified  to  its  satisfaction; 
and  the  trustee  shall  not  be  bound  to  recog- 
nize any  person  as  a  bondholder  unless 
and  until  his  bonds  are  submitted  to  the 
trustee  for  inspection,  if  required,  and 
his  title  thereto  satisfactorily  established 
if  disputed.  .  .  .  The  exclusive  right  of 
action  hereunder  shall  be  vested  in  the  trus- 
tee until  the  refusal  on  its  part  so  to  act, 
and  no  bondholder  or  bondholders  shall  be 
entitled  to  enforce  performance  of  these 
presents  until  after  demand  made  upon  the 
trustee,  accompanied  by  tender  or  indemni- 
ty satisfactory  to  the  trustee  as  aforesaid, 
and  the  refusal  of  the  trustee  to  act  in  ac- 
cordance with  such  demand  as  hereinafter 
provided." 

On  February  28,  1910,  Harper  Hamilton, 
alleging  himself  to  be  a  bondholder,  pre- 
sented an  equitable  petition  to  the  judge 
of  the  superior  court  of  Polk  county,  pray- 
ing for  the  foreclosure  of  the  mortgage,  and 
the  appointment  of  a  receiver  in  aid  then- 
of.  In  his  petition  he  alleged  that  he  was 
the  owner  of  thirty-three  bonds;  that  the 
Etna  Company  had  defaulted  in  the  inter- 
est due  January  1,  1909,  July  1,  1909,  and 
January  1,  1910;  that  the  company  bad 
also  failed  to  keep  the  property  insured, 
and  failed  to  pay  the  taxes;  that  the  com- 
pany had  neglected  the  operation  of  the 
property,  and  the  machinery  thereon  for 
mining  was  deteriorating;  that  the  company 
by  operating  the  property  could  find  a  mar- 
ket for  its  products  at  fair  remuneration; 
that  it  could  be  operated  by  an  oflioer  of 
the  court  without  loss,  and  would  produce 
rents,  issues,  and  profits  which  could  be 
applied  to  the  payment  of  the  bonds;  that 
to  continue  the  property  idle  would  be  to 
permit  the  fixed  charges  to  accumulate,  and 
other  expenses  to  pile  up  an  indebtedneaa 
to  the  injury  of  the  bondholders;  that  the 
company  owed  no  debts  except  the  bonda 
and  $100,000  secured  by  a  prior  mortgage; 
that  it  had  no  fund  in  its  treasury;  that 
it  had  failed  to  pay  the  taxes  due  on  the 
property  to  the  state  and  to  the  county  of 
Polk  for  the  years  1908  and  1909,  and  execu- 
tions had  issued  for  the  taxes  for  these 
years,  and  had  been  levied  upon  a  part  of 
the  mortgaged  property,  and  the  same  wa» 
advertised  for  sale  on  the  first  Tuesday  in 
March,  1910,  and  the  property  leviecTupOD 
would  be  sold  unless  the  taxes  were  sooner 
paid;  that  the  petitioner,  in  writing,  had 
called  the  attention  of  the  trustee  to  thesc^ 
defaults  in  the  payment  of  interest  and  of 
taxes,  and  to  the  fact  that  the  default  in 
the  payment  of  interest  had  continued  for 
more  than  one  year,  and  also  that  default 
had  been  made  in  keeping  up  the  insurance^ 
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that  he  had  demanded  of  the  trustee  that 
it  proceed  to  foreclose  the  trust  deed  ac- 
oording  to  its  terms,  for  the  protection  of 
the  bondholders,  and  had  offered  to  fur- 
nish to  the  trustee  such  indemnity  as  it 
might  require  under  the  terms  of  the  trust 
deed;  that  he  especially  called  the  atten- 
tion of  the  trustee  to  the  threatened  sale 
of  a  portion  of  the  mortgtiged  property  for 
taxes,  and  demanded  that  the  trustee  take 
proper  legal  proceedings  to  foreclose  the 
trust  deed  and  have  a  receiver  appointed  in 
time  to  prevent  the  sale  of  the  property  for 
taxes,  but  the  trustee  had  refused  to  take 
such  proceedings;  and  that  he  filed  this  pe- 
tition in  behalf  of  himself  and  the  other 
bondholders  whose  bonds  are  secured  by 
the  trust  deed.  The  prayers  of  the  petition 
were:  That  the  petitioner  be  decreed  to  be 
a  bondholder  and  entitled  to  all  the  bene- 
fits and  protection  of  the  trust  deed;  that 
like  relief  be  decreed  in  respect  to  any  and 
all  holders  of  bonds  of  the  same  series  with 
petitioner;  that  the  deed  of  trust  or  mort- 
gage be  foreclosed  for  the  benefit  of  the 
bondholders;  that  an  accounting  be  had  to 
ascertain  the  amount  of  the  bonded  debt 
outstanding;  that  a  receiver  be  appointed  to 
take  charge  of  the  property,  and  be  au- 
thorized to  insure  such  parts  thereof  as  can 
be  insured;  that  an  injunction  be  granted 
against  the  defendant  from  interfering 
with  the  possession  of  the  receiver;  that  a 
receiver  be  appointed,  pending  the  hearing 
of  this  application,  to  take  charge  of  the 
property;  and  that  he  be  empowered  to  bor- 
row money  with  which  to  pay  the  taxes  and 
prevent  the  sale  of  the  property  under  such 
terms  as  the  oourt  may  provide,  and  for 
general  relief. 

On  the  day  the  petition  was  presented, 
the  court  passed  an  order  requiring  the 
Etna  Steel  &  Iron  Company  to  show  cause  on 
March  18,  1910,  why  a  receiver  should  not 
be  appointed  and  injunction  granted  as 
pri^yed.  In  the  meantime  it  was  ordered 
that  a  temporary  receiver  be  appointed, 
with  direction  to  take  possession  of  the 
property,  and  be  empowered  to  borrow  suf- 
ficient money  to  discharge  the  tax  fi.  fas. 
which  were  proceeding  against  the  proper- 
ty. The  petition  was  filed  in  the  clerk's 
oflSoe  on  the  next  day.  Subsequently  the 
Empire  Trust  Company  filed  its  bill  in  the 
circuit  court  of  the  United  States  for  the 
Northern  district  of  Georgia,  northwestern 
division,  to  foreclose  the  mortgage  or  deed 
of  «tnist,  and  for  the  appointment  of  a  re- 
ceiver in  aid  thereof.  In  the  bill  of  fore- 
closure it  was  alleged  that  the  Etna  Steel 
ft  Iron  Company  had  defaulted  in  observing 
its  covenants  in  the  same  respects  as  was 
alleged  in  the  petition  of  Hamilton  filed  in 
the  superior  court.  Service  of  the  petition 
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was  acknowledged  by  the  Etna  Steel  &  Iron 
Company,  which  confessed  the  defaults  set 
out  in  the  bill,  admitted  the  other  material 
allegations  of  fact  therein  contained,  sub- 
mitted itself  to  the  jurisdiction  of  the  court, 
and  consented  to  the  appointment  of  a  re- 
ceiver as  prayed  for  in  the  bill,  in  so  far 
as  its  consent  was  necessary  or  proper. 
Whereupon,  on  April  6,  1910,  his  Honor, 
William  T.  Newman,  United  States  judge, 
ordered  and  decreed  that  A.  E.  Young  be 
appointed  as  receiver  to  take  possession  of 
all  of  the  property  of  the  Etna  Steel  ft 
Iron  Company  embraced  within  the  mort- 
gage or  trust  deed  attached  to  the  bill, 
and  the  defendant  was  directed  to  surren- 
der possession  of  the  property  to  the  re- 
ceiver. The  receiver  was  directed  to  ascer- 
tain the  amount  of  delinquent  taxes  and 
report  the  same  to  the  court.  This  order 
was  made  subject  to  the  following  condi- 
tion: Counsel  for  the  complainant,  at  the 
time  of  presenting  the  application  for  the 
appointment  of  a  receiver,  having  represent- 
ed to  the  court  that  the  superior  court  of 
Polk  county,  Georgia,  had  heretofore  ap- 
pointed as  temporary  receiver  to  take  charge 
of  and  hold  the  properties  and  assets  form- 
ing the  subject-matter  of  this  suit,  upon 
a  petition  filed  in  that  court  by  Harper 
Hamilton,  who  alleged  himself  to  be  the 
holder  and  owner  of  thirty-throe  of  the 
bonds  secured  by  the  trust  mortgage,  and 
also  submitted  to  the  court  a  copy  of  the 
petition,  with  the  order  of  the  oourt,  and 
copies  of  the  correspondence  between  Har- 
per Hamilton  and  the  Empire  Trust  Com- 
pany and  between  their  respective  counsel; 
and  the  complainant,  without  questioning 
the  propriety  of  the  order  of  the  superior 
court  of  Polk  county  under  the  allegations 
and  the  facts  and  circumstances  as  they 
then  appeared,  contending,  from  an  inspec- 
tion of  the  said  correspondence,  that  Har- 
per Hamilton  had  not  complied  with  the 
conditions  imposed  in  the  trust  deed  as  pre- 
cedent to  the  right  of  any  bondholder  to 
institute  suit  for  the  foreclosure  of  the 
mortgage,  and  the  United  States  court  rec- 
ognizing the  propriety  of  the  judge  of  the 
court  whose  officer  is  in  possession  of  the 
property  to  determine  the  right  and  legality 
of  such  possession, — it  was  ordered  that 
the  receiver  of  the  United  States  court  make 
application  to  the  judge  of  the  superior 
court  of  Polk  county,  Georgia,  to  vacate 
his  order  appointing  a  temporary  receiver, 
and  direct  his  receiver  to  turn  over  and  de- 
liver possession  to  the  receiver  of  the  Unit' 
ed  States  court  all  of  the  property  of  the 
Etna  Steel  ft  Iron  Company  in  his  posses- 
sion, power,  or  control.  Pursuant  to  the 
terms  of  his  order  of  appointment,  A.  E. 
Young,  receiver,  filed  a  petition. to  the  su 
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perior  court  of  Polk  county  setting  forth 
the  foreclosure  proceedings  in  the  United 
States  court,  wherein  he  was  appointed  re- 
ceiver; the  order  of  his  appointment  and 
the  pendency  of  the  equitable  petition  of 
Harper  Hamilton  in  the  superior  court  of 
Polk  county,  alleging  that,  notwithstanding 
the  allegations  of  the  petition  of  Harper 
Hamilton  praying  to  foreclose  the  mortgage 
against  the  Etna  Steel  &  Iron  Company  as 
a  bondholder,  no  right  of  action  existed 
in  Harper  Hamilton,  as  such  bondholder, 
to  institute  suit  for  the  foreclosure  of  the 
trust  mortgage,  for  that  Hamilton  had  not 
complied  with  the  requirements  of  the  trust 
deed,  in  that  he  had  not  tendered  to  the  em- 
pire Trust  Company,  as  trustee,  indemnity 
satisfactory  to  it,  and  had  not  submitted 
to  it  his  bonds  for  inspection  as  provid- 
ed in  the  trust  mortgage,  and  that  said 
trustee  had  not  refused  to  institute  judi- 
cial proceedings  in  some  court  of  compe- 
tent jurisdiction  for  the  foreclosure 
of  the  mortgage  for  the  protection  of 
the  beneficiaries  thereunder.  He  set  out 
the  clause  of  the  trust  deed  upon  this  sub- 
ject heretofore  appearing.  He  also  alleged 
that,  at  the  time  of  the  order  appointing  a 
temporary  receiver  upon  the  application  of 
Hamilton,  there  was  no  suit  pending  in  the 
superior  court,  between  the  parties,  upon 
which  to  predicate  any  order  or  action  of 
the  court.  Whereupon  petitioner  prayed 
a  vacation  of  the  order  appointing  a  tem- 
porary receiver  of  the  property  and  assets 
of  the  Etna  Steel  &  Iron  Company,  and 
that  the  temporary  receiver  turn  over  and 
deliver  to  the  receiver  of  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Georgia  all  of  the  property  and  as- 
sets in  his  power,  possession,  or  control. 
His  Honor,  Judge  Edwards,  of  the  su- 
perior court,  granted  a  rule  nisi  requiring 
Harper  Hamilton  to  show  cause  on  April 
27,  1010,  why  the  prayers  of  the  petition 
of  A.  £.  Young,  receiver,  should  not  be 
granted.  Hamilton  filed  his  answer,  where- 
in he  showed  cause  against  the  granting  of 
the  application  of  the  receiver  of  the  Unit- 
ed States  court.  The  ease  was  continued 
until  May  2,  1010,  when  the  court,  after 
hearing  evidence,  passed  an  order  denying 
the  application  of  the  receiver  of  the  Unit- 
ed States  court;  and  it  is  to  this  judgment 
the  writ  of  error  is  issued. 

Messrs.  W.  W.  Mnndy  and  Wimbish  A 
Ellis  for  plaintiff  in  error. 

Messrs.   Bnnn   &   Bunn   and   King  A 
Spalding,  for  defendant  in  error: 

The  appointment  of  a  temporary  receiv- 
er with  directions  to  take  the  steps  neces- 
sary to  protect  the  property  from  sale  was 
proper. 
31  L.R.A.(N.S.) 


Brassey  ▼.  New  York  &  K.  E.  R.  Co.  2S 
Blatchf.  72,  19  Fed.  663;  Farmers'  Loan  ft 
T.  Go.  V.  Meridian  Waterworks  Co.  139  Fed. 
661;  Long  Dock  Co.  v.  Mallery,  12  N.  X 
Eq.  99. 

This  court  having  a  petition  before  iV 
which  took  jurisdiction  of  the  same  subject* 
matter  and  did  not  show  a  want  of  juris- 
diction of  the  subject-matter,  the  Federal 
court  had  no  jurisdiction  to  appoint  a  re- 
ceiver. 

Merritt  v.  American  Steel-Barge  Co.  24 
C.  a  A.  530,  49  U.  S.  App.  85,  79  Fed.  228; 
Central  Trust  Co.  v.  Chattanooga,  R.  &  C 
R.  Co.  62  Fed.  950;  Adams  v.  Mercantile 
Trust  Co.  15  C.  C.  A.  1,  30  U.  S.  App.  204, 
66  Fed.  617;  J.  J.  McCaskill  Co.  v.  Dick- 
son, 86  C.  C.  A.  572,  169  Fed.  704;  SulU- 
van  V.  Algrem,  87  C.  C.  A.  318,  160  Fed. 
366;  Central  R.  &  Bkg.  Co.  v.  Farmers' 
Loan  k  T.  Co.  56  Fed.  357;  Farmers'  Loan 
&  T.  Co.  V.  Lake  Street  Elev.  R.  Co.  177 
U.  S.  51,  44  L.  ed.  667,  20  Sup.  Ct.  Rep.  564; 
Heidritter  v  Elizabeth  Oil-Cloth  Co.  112  U. 
S.  297,  28  L.  ed.  731,  5  Sup.  Ct.  Rep.  135; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  ▼.  Texas 
C.  R.  Co.  137  U.  S.  171,  34  L.  ed.  625,  11 
Sup.  Ct.  Rep.  61;  Gates  v.  Bucki,  4  a  C. 
A.  116,  12  U.  S.  App.  69,  53  Fed.  061;  Cen- 
tral Trust  Go.  V.  South  Atlantic  &  O.  R. 
Co.  57  Fed.  3;  Howlett  v.  Central  Carolina 
Land  &  Improv.  Co.  66  Fed.  161;  Ameri- 
can Loan  &  T.  Co.  v.  Central  Vermont  R. 
Co.  84  Fed.  917;  Colston  v.  Southern  Home 
Bldg.  ft  L.  Asso.  99  Fed.  306;  American 
Loan  ft  T.  Co.  v.  Central  Vermont  R.  Co. 
86  Fed.  390;  McDowell  v.  McCormick,  57 
C.  C.  A.  401,  121  Fed.  61;  Farmers'  Loan 
ft  T.  Co.  V.  Meridian  Waterworks  Co.  139 
Fed.  661;  Brassey  v.  New  York  ft  N.  £.  R. 
Co.  22  Blatchf.  72,  19  Fed.  663. 

Brans,  P.  J.,  delivered  the  opinion  of 
the  court: 

1.  One  of  the  grounds  urged  by  tlie  Fed- 
eral court  receiver  for  the  transfer  to  htm 
of  the  property  of  the  Etna  Steel  ft  Iron 
Company  from  the  possession  of  the  state 
court  receiver  is  that  the  order  of  appoint- 
ment of  the  latter  is  void  because  it  waa 
granted  before  the  petition  was  filed  in  tha 
clerk's  office,  and  that  the  appointment  of 
the  receiver  was  therefore  coram  non  ju- 
dice.  In  England  a  receiver  could  only  be 
appointed  after  the  bill  had  been  filed,  ex- 
cept in  some  special  cases,  as  in  the  protec- 
tion of  the  interests  of  lunatics  and  infanta, 
when  the  court  would  interfere  as  a  general 
guardian  of  that  class  of  persons.  Stone 
V.  Wetmore,  42  Ga.  603.  Under  the  Eng- 
lish practice  no  sanction  of  a  bill  invoking 
the  extraordinary  powers  of  a  court  of  equi- 
ty was  required  as  preliminary  to  the  filing 
of  the  bilL     The  practice  in  Georgia  does 
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not  now,  and  never  did,  conform  to  the 
English  chancery  practice.  By  the  fifty- 
aecond  section  of  the  judiciary  act  of  1799 
(Cobb's  Dig.  p.  464),  all  bills  in  equity 
were  required  to  be  read  and  sanctioned  by 
one  of  the  judges,  and  a  copy  thereof  served 
on  the  opposite  party  at  least  thirty  dayft' 
before  the  filing  of  such  bill  in  eoiirt.  By 
the  act  of  1872  (Laws  1827,  p.  103)  so  much 
of  that  proTision  as  required  judges  to  read 
and  sanction  bills  in  equity,  other  than  ap- 
plications for  injunction,  ne  eaeat,  and  quia 
timet,  before  filing  them  in  court,  was  re- 
pealed. So  that,  now,  only  bills  praying 
extraordinary  relief  require  the  sanction 
of  the  Judge  before  they  can  be  filed  in 
court.  Though  an  injunction  cannot  be 
granted  by  the  oourt  in  advance  of  the 
filing  of  the  petition,  yet  the  judge  may  at 
the  time  that  he  sanctions  the  filing  of  the 
bill  grant  instanter  a  restraining  order 
against  the  party  complained  of  until  the 
hearing  or  further  order  of  the  court, 
and  this  restraining  order  has  the  force  of 
an  injunction  until  rescinded  or  modified. 
Strickland  v.  Griffin,  70  Ga.  661.  The  re- 
quirement that  the  judge  shall  sanction  a 
bill  praying  interlocutory  extraordinary 
relief  implies  that  he  may,  in  emergent 
eases,  preserve  the  status.  This  is  usual- 
ly done  by  the  grant  of  a  restraining  or- 
der, and  such  has  been  the  uniform  prac- 
tice. If,  in  addition  to  the  grant  of  a  re- 
straining order,  it  becomes  necessary  for 
the  preservation  of  the  status  that  a 
temporary  receiver  be  appointed,  the 
same  considerations  for  the  protection 
of  the  property  which  justifies  the 
grant  of  a  restraining  order  will  also 
justify  the  appointment  of  a  temporary 
receiver  until  the  interlocutory  hearing  fixed 
in  the  order  sanctioning  the  filing  of  the 
petition.  A  case  may  be  easily  surmised 
where  the  appointment  of  a  temporary  re- 
ceiver is  just  as  emergent  and  necessary  for 
the  protection  of  the  property  as  the  grant 
of  a  temporary  restraining  order.  This 
course  is  clearly  comprehended  in  Civ.  Code 
1896,  §  4967,  which  declares  that,  if  any 
extraordinary  process  or  remedy  is  prayed, 
the  sanction  of  the  judge  of  the  court  must 
be  first  obtained  before  such  process  is  is- 
sued or  such  remedy  granted,  and  that  the 
application  may  be  ex  parte  and  granted 
without  a  hearing  in  cases  of  manifest  ne- 
cessity. It  is  true  that  the  statute  (Civ. 
Code,  §  4975)  provides  that  the  clerk 
shall  indorse  upon  every  petition  the  date 
of  its  filing  in  office,  which  shall  be  con- 
sidered the  time  of  the  commencement  of  the 
suit,  and  that  no  petition  shall  require  the 
sanction  of  the  judge  before  its  filing,  un- 
less it  prays  some  extraordinary  remedy. 
31  LJR.A.(N.S.) 


^This  section  does  not  modify  the  other  pro- 
visions of  the  Code  relative  to  the  sanction 
of  petitions  praying  extraordinary  inter- 
locutory relief.  The  court,  in  sanctioning 
the  bill,  acquires  at  least  such  inchoate  ju- , 
risdiction  over  the  petition  and  the  ree  aa 
to  preserve  the  status,  where  the  sworn 
petition  or  supplementary  proof  makes  it 
manifest  that  the  rights  of  the  parties  will 
be  seriously  impaired  unless  the  status  is 
preserved.  A  party  may  not  present  a  peti- 
tion to  a  judge,  praying  the  grant  of  an 
interlocutory  restraining  order  and  the  ap- 
pointment of  a  temporary  receiver,  and 
procure  an  em  parte  order  to  this  effect, 
with  direction  that  th^  application  be  filed, 
and  then  withhold'  it  from  the  records.  As 
soon  as  the  judge  favorably  acts  upon 
such  petition  and  sanctions  it,  it  then  be- 
comes a  proceeding  in  court,  at  least  to  the 
extent  that  he  has  power  to  see  that  his 
order  is  carried  out  in  respect  to  the  prompt 
filing  and  service  of  the  same.  So  far  aa 
the  suit  may  affect  third  parties,  under  the 
doctrine  of  Ue  pendens,  whose  rights  have 
been  acquired  intermediate  the  sanction  and 
the  actual  filing,  the  commencement  of  the 
suit  is  from  the  filing  of  the  petition  with 
the  clerk,  where  it  has  been  followed  by 
service;  yet,  as  between  the  parties,  the 
judge  has  such  jurisdiction  over  the  whole 
rea  when  the  bill  is  presented  to  him  for 
sanction,  that  he  may  by  proper  order  pre- 
serve the  status  in  emergent  cases  in  ad- 
vance of  the  filing,  and,  when  the  bill  thus 
sanctioned  has  been  filed,  the  jurisdiction  of 
the  court,  which  was  inchoate  upon  the 
sanction  of  the  petition,  becomes  perfect 
upon  the  filing,  followed  by  service.  The 
appointment  of  the  receiVer  in  this  case 
was  not  a  proceeding  coram  non  judice, 

2.  Courts  of  co-ordinate  jurisdiction  may 
entertain  the  same  cause  of  action,  between 
the  same  parties,  concurrently,  where  a 
judgment  is  sought  in  personam.  Some 
cases  are  conceivable  where  both  suits  may 
proceed  to  judgment  and  execution  had 
therein,  or  the  judgment  first  obtained  may 
be  pleaded  in  abatement  of  the  pending  suit. 
The  rule,  however,  is  different  where  the 
cause  of  action  in  both  suits  is  a  proceed- 
ing in  rem.  In  such  cases  the  doctrine  is 
well  settled  that,  where  a  court  in  the  prog- 
ress of  a  suit  properly  pending  before  it 
takes  possession  of  the  property  by  the  ap- 
pointment of  a  receiver,  its  jurisdiction 
over  the  property  for  the  time  being  becomes 
exclusive,  and  no  other  court  can  lawfully 
interfere  with  the  possession  so  acquired. 
Wabash  R.  Co.  v.  Adelbert  College,  208  U. 
S.  54,  28  Sup.  Ct.  Rep.  182,  52  L.  ed.  386, 
This  result  "is  merely  an  application  of 
the  familiar  and  necessary  rule,  so  often 
applied,    which    governs   the    relation    of 
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coilrts  of  concurrent  jurisdiction,  where,  as 
is  the  case  here,  it  concerne  those  of  a  state 
and  of  the  United  States,  constituted  by  the 
authority  of  distinct  governments,  though 
exercising  jurisdiction  over  the  same  terri- 
tory. The  rule  has  no  reference  to  the 
supremacy  of  one  tribunal  over  the  other, 
nor  to  the  superiority  in  rank  of  the  re- 
spective claims,  in  behalf  of  which  the  con- 
flicting jurisdictions  are  invoked.  It  sinai- 
ply  requires,  as  a  matter  of  necessity,  and 
therefore  of  comity,  that,  when  the  object 
of  the  action  requires  the  control  and  do- 
minion of  the  property  involved  in  the  liti- 
gation, that  court  which  first  acquires  pos- 
session, or  that  dominion  which  is  equiva- 
lent, draws  to  itself  the  exclusive  right  to 
dispose  of  it,  for  the  purposes  of  its  juris- 
diction." Heidritter  v.  Elizabeth  Oil-Cloth 
Co.  112  U.  S.  294,  306,  28  L.  ed.  729,  733, 
6  Sup.  CL  Rep.  135,  140;  Merritt  v.  Ameri- 
can Steel  Barge  Co.  24  0.  C.  A.  530,  49  U. 
8.  App.  85,  79  Fed.  228;  Covell  v.  Heyman, 
111  U.  S.  176,  182,  28  L.  ed.  390,  392,  4 
Sup.  Ct.  Rep.  355,  358.  In  the  last-cited  au- 
thority it  was  said  by  Mr.  Justice  Matthews, 
in  the  course  of  his  opinion,  that  'they  [the 
state  and  the  United  States  courts]  exer- 
cise jurisdiction,  it  is  true,  within  the  same 
territory,  but  not  in  the  same  plane;  and 
when  one  takes  into  its  possession  a  spe- 
cific thing,  that  res  is  as  much  withdrawn 
from  the  judicial  power  of  the  other,  as  if 
it  had  been  carried  physically  into  a  differ- 
ent territorial  sovereignty."  Where  a  cause 
tfi  rem  is  depending  in  two  courts  of  co-or- 
dinate jurisdiction,  and  the  property  is  in 
the  possession  of  one,  a  spirit  of  comity 
has  developed  the  practice  that  the  court 
claiming  the  right  of  possession  over  the  rea 
may  authorize  its  proper  officer  to  petition 
the  court  which  has  possession  to  turn 
over  to  its  officer  the  property,  the  posses- 
sion of  which  it  claims  is  necessary  for  the 
full  assertion  of  its  jurisdiction  and  the 
grant  of  the  relief  prayed.  When  the  officer 
of  the  court  ceeking  the  possession  of  the 
property  files  such  petition,  the  court  in 
possession  of  the  property  looks  to  its 
pleadings  in  order  to  determine  its  juris- 
diction, and,  if  such  jurisdiction  ap- 
pears upon  the  face  of  the  pleadings, 
it  will  not  in  an  independent  proceed- 
ing collaterally  and  summarily  try  the 
truth  of  the  allegations  of  the  petition  to 
determine  its  own  jurisdiction.  The  juris- 
diction of  a  court  to  entertain  a  cause,  and 
the  right  of  the  plaintiff  in  such  cause  to 
finally  prevail,  present  essentially  differ- 
ent questions.  The  former  is  determined 
from  an  inspection  of  the  record;  the  other 
results  from  a  consideration  of  the  facts 
as  established  by  the  proof. 

In  the  ease  at  bar  the  bondholder  is  giv- 
31  L.R.A.(N.a) 


en  the  right  to  foreclose  the  mortgage  or 
deed  of  trust,  upon  the  refusal  of  the  trus- 
tee to  act  under  certain  conditions.  The 
petition  alleges  that  the  trustee  refused  to 
act,  and  by  the  terms  of  the  trust  deed  the 
bondholder,  in  behalf  of  himself  and  others, 
became  vested  with  the  same  right  that  the 
trustee  had  to  foreclose  the  mortgage.  In 
an  answer  to  the  petition  filed  in  the  Fed- 
eral court,  the  mortgaging  corporation  ad- 
mits the  right  of  the  trustee  to  institute 
foreclosure  suit.  Thus,  we  have  the  ease 
of  where  two  plaintiffs  are  contending  in 
co-ordinate  jurisdictions  for  the  right  to 
foreclose  the  same  mortgage  and,  in  aid  of 
such  right,  to  take  physical  possession  of 
the  mortgaged  property  pending  the  fore- 
closure suit.  No  question  is  presented  by 
the  United  States  court  receiver  as  to  the 
jurisdiction  of  the  state  court  upon  the 
pleadings  before  it;  his  contention  being 
that  the  complaining  bondholder  had  mis- 
represented the  fact  in  his  petition  upon 
which  the  court  secured  its  right  to  the  ju- 
risdiction. And  the  question  thus  made  is 
whether  the  receiver  of  a  co-ordinate  court, 
by  summary  motion,  can  oust  the  possession 
of  the  receiver  of  the  court  first  taking  ju- 
risdiction upon  a  traverse  of  the  facts  al- 
leged. The  objection  to  the  court's  proceed- 
ing to  determine  disputed  questions  of  fact 
in  a  collateral  motion  instituted  by  the  re- 
ceiver of  a  court  of  co-ordinate  jurisdic- 
tion is  based  upon  the  fundamental  prin- 
ciple that  only  parties  to  a  cause  will  be 
allowed  to  contest  the  truth  of  an  allega- 
tion made  in  the  pleadings.  On  the  other 
hand,  the  argument  is  advanced  that,  unless 
the  receiver  of  the  United  States  court  be 
allowed  to  present  and  press  his  motion,  it 
would  permit  a  party  to  obtain  jurisdiction 
of  the  res  by  false  allegation;  that  only 
one  person  was  entitled  to  foreclose  the 
mortgage,  and  that  was  the  trustee;  that 
he  had  the  right  to  select  the  forum  of  the 
suit;  and  that,  unless  he  was  permitted  to 
show  that  the  allegations  of  the  plaintiffs 
were  untrue,  the  effect  would  be  to  deprive 
the  court  entitled  to  exclusive  jurisdiction 
of  its  dominion  over  the  suit.  If  two  pro- 
ceedings over  the  -same  rea,  against  the 
same  defendant,  both  being  instituted  by 
parties  under  the  same  right  to  the  cause 
of  action,  are  depending  in  the  same  court, 
upon  such  being  brought  to  the  notice  of 
the  court,  the  court  may  consolidate  the 
two  causes  or  discharge  one  bf  its  receiv- 
ers, according  to  the  exigencies  of  the  case. 
National  Bank  v.  Richmond  Factory,  91 
Ga.  284,  18  S.  £.  160.  But  where  the  pro- 
ceedings are  in  different  courts,  and  the 
court  which  has  first  seized  the  property 
having  no  power  of  consolidation,  it  will 
look  to  its  own  pleadings  to  ascertain  its 
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jurisdiction  of  the  res.  A  receiver  of  the 
United  States  court  has  no  right  by  virtue 
of  a  collateral  motion  to  contest  before 
the  state  court  the  truth  of  the  allegations 
in  the  petition,  unless  he  intervenes  in  the 
cause.  The  trustee  by  becoming  a  party  in 
the  state  court  would  be  accorded  the  privi- 
lege of  asserting  its  right,  either  in  the  con- 
tinuance of  the  suit  as  dominu9  litiSf  or  in 
abatement  of  the  suit  on  the  ground  that 
the  plaintiff  had  not  performed  the  condi- 
tions precedent  to  the  bringing  the  suit  in 
his  own  name.  If  it  chose  the  latter  course 
and  prevailed,  then  it  could  institute  in 
the  Federal  court  its  suit  to  foreclose  the 
mortgage;  or  the  trustee  might  file  in  the 
state  court  an  independent  petition  to  en- 
join the  stockholder's  suit  on  account  of 
fraud.  A  diligent  search  has  failed  to  dis- 
cover any  precedent  for  allowing  a  receiv- 
er in  a  co-ordinate  court  to  contest  by  a 
collateral  and  summary  motion  the  juris- 
diction of  the  court  of  concurrent  juris- 
diction, based  upon  a  traverse  of  the  allega- 
tions of  the  petition  conferring  jurisdiction. 
We  do  not  think  such  a  course  is  permissi- 
ble. Our  case  of  May  v.  Printup,  69  Oa. 
128,  is  not  to  the  contrary.  In  that  ease 
the  suit  was  originally  instituted  in  the  cir- 
cuit court  of  the  United  States  and  was 
against  the  property.  Subsequently  a  bill 
of  like  character  was  filed  in  the  state  court, 
and  a  receiver  was  appointed.  Fending  an 
appeal  to  the  Supreme  Court  of  the  Unit- 
ed States,  a  receiver  was  appointed  by  the 
circuit  court,  and  he  made  application  to 
the  state  court,  praying  a  revocation  of 
the  appointment  of  the  state  court  receiv- 
er and  the  transfer  of  the  property  in  his 
possession.  The  court  granted  the  appli- 
cation, upon  the  ground  that  the  priority 
of  proceeding  in  the  Federal  court  invested 
it  with  exclusive  jurisdiction  over  the  res, 
and  gave  that  court  priority  over  the  sub- 
sequent suit  in  the  state  court. 

The  rule  that,  as  between  Federal  and 
state  courts  of  concurrent  jurisdiction,  the 
court  first  acquiring  dominion  over  the  res 
will  retain  it  to  the  end  of  the  controversy, 
does  not  apply  when  the  Federal  courts  ex- 
ercise superior  jurisdiction  for  the  purpose 
of  enforcing  the  supremacy  of  the  Constitu- 
tion and  laws  of  the  United  States.  1  Fos- 
ter, Fed.  Pr.  9g.  If  a  court  of  bankrupt- 
cy, under  the  Canstitution  of  the  United 
States  and  laws  passed  in  pursuance  there- 
of, is  entitled  to  the  possession  of  the  prop- 
erty, through  its  receiver,  the  state  court  will 
not  decline  to  surrender  such  possession,  but 
will  yield  possession  of  the  property  to  the 
bankrupt  court.  White  v.  Davis,  134  Ga. 
31  L.R.A.(N.S.) 


274,  67  S.  E.  716;  MeOahee  v.  Cruickshank, 
133  Ga.  649,  66  S.  £.  776.  In  such  cases 
the  receiver  of  the  United  States  court  ap- 
plying for  the  possession  of  the  property 
does  not  undertake  to  contest  the  jurisdic- 
tion of  the  state  court,  because  the  receiv- 
er was  improvidently  granted,  or  that  the 
allegations  upon  which  the  court  acted  were 
not  true  in  point  of  fact,  but  because  of  the 
extrinsic  fact  of  bankruptcy,  which  gives 
the  United  States  court  exclusive  jurisdic- 
tion of  the  property  of  the  bankrupt,  after 
adjudication  in  proper  cases. 

We  therefore  hold  that,  as  the  petition 
in  the  state  court  disclosed  jurisdiction  in 
that  court,  and  its  allegations  presented  a 
case  entitling  the  plaintiff  to  the  relief 
sought,  the  receiver  in  the  subsequent  suit 
instituted  in  the  circuit  court  of  the  Unit- 
ed States  cannot  proceed  by  a  collateral  mo- 
tion based  solely  on  a  traverse  of  the  allega- 
tions in  the  petition  for  a  summary  vaca- 
tion of  the  appointment  of  the  state  court 
receiver  and  a  surrender  of  the  possession 
of  the  property  to  the  movant. 

3.  A  motion  was  made  by  the  plaintiff  in 
error  to  docket  the  case  as  a  fast  writ.  This 
motion  was  allowed.  Civil  C6de,  §  6540, 
classifies  as  "fast  writs"  all  writs  of  error 
from  judgments  "in  all  cases  where  an  ap- 
plication for  an  injunction  or  receiver  is 
granted  or  refused,  in  all  applications  for 
discharge  in  bail  trover  and  contempt  cas- 
es; granting  or  refusing  application  for 
alimony,  mandamus,  or  other  extraordinary 
remedy;  the  granting  or  refusing  an  ap- 
plication for  attachment  against  fraudulent 
debtors,  and  in  all  criminal  cases."  We 
think  this  application  may  properly  and 
wisely  be  included  in  the  classification 
"granting  or  refusing  application  for  oth- 
er extraordinary  remedy."  In  a  contest 
between  two  courts  of  concurrent  jurisdic- 
tion over  the  possession  of  the  property,  it 
is  essential  to  the  orderly  administration 
of  justice,  and  to  prevent  unseemly  con- 
flicts, that  the  two  courts  bear  to  one  an- 
other a  spirit  of  comity,  and  when  one 
court,  through  its  officer,  in  that  spirit 
of  comity,  asks  of  the  court  of  co-ordinate 
jurisdiction  a  surrender  of  the  possession  of 
property  in  its  custody,  such  proceeding 
should  be  regarded  as  an  extraordinary 
remedy.  Certainly  it  is  out  of  the  ordi- 
nary. And,  when  we  consider  the  impor- 
ance  of  preserving  that  spirit  of  comity 
manifested  in  the  friendly  overture  to  ad- 
just the  conflict  of  jurisdiction,  we  are  all 
the  more  convinced  that  the  writ  of  error 
to  the  judgment  as  to  the  jurisdiction  ren- 
dered in  such  proceeding  should  be  speedi- 
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ly  heard,  and  the  question  of  jnrisiction 
as   to   the   possession   of  the   property   in 
controversy  should  be  properly  settled  by 
the  reviewing  court. 
Judgment  affirmed. 

All   the   Justices   concur.  i 


NEW   JBRSET   COURT   OF   ERRORS 
AND  APPEIALS. 

EDWARD  MANNING  HOBERG,  by  Next 
Friend,  Plff.  in  Err., 

V. 

COLLINS,  LAVERY,  &  COMPANY. 
(—  N.  J.  — ,  78  Atl.  168.) 

Negligence  ^  trespasser  —  malice. 

1.  As  against  a  trespasser  a  malicious  or 
intentional  injury  is  actionable,  while  a 
merely  negligent  act  will  not  form  the  basis 
of  recovery,  because  the  duty  to  observe 
reasonable  care  is  not  owing  to  the  tres- 
passer. 

Same  —  anticipation  ^  effect. 

2.  That  a  defendant  might  reasonably 
have  anticipated  a  possible  injury  to  a 
trespasser  plays  no  part  in  determining 
wilfulness.  There  must  be  some  evidence 
tending  to  show  the  maliciousness  of  the 
offender, — ^that  i8>  his  intention  to  do  an 
injury, — else  the  jury  are  without  authority 
to  infer  it. 

Same  —  Infant. 

3.  The  rule  that  denies  to  a  trespasser  a 

Headnotes  by  Voobhees,  J. 

Note,  —  OavMng  treapaaser  to  jump 
from  moving  wagon  aa  actionable 
tniaconduot. 

The  cases  found  closely  in  point  upon  the 
facts  with  HoBEBO  v.  Coixins,  L.  k  Co, 
differ  from  it  in  the  results  reached  and 
the  principles  of  law  enunciated. 

In  Brennan  v.  Merchant  k  Co.  205  Pa. 
258,  64  Atl.  891,  where  a  boy  eight  years 
old  got  on  a  truck  drawn  at  a  medium  trot, 
at  a  place  between  the  wheels,  holding  by 
an  upright,  the  driver  turned,  and  without 
warning  struck  him  with  the  whip  on  the 
hand,  which  either  knocked  him  off,  or  caused 
him  to  relax  his  grip  and  fall  under  the 
wheels.  In  reveraing  a  judgment  directing 
nonsuit,  the  court  says:  "In  exercising 
the  right  and  in  performing  the  duty  to 
remove  the  boy  from  the  wagon,  the  driver 
was  required  to  use  the  care  that  a  reason- 
ably prudent  man  would  exercise  under  the 
circumstances.  His  failure  to  observe  such 
precaution  in  removing  the  child  from  the 
wagon  would  convict  him  of  negligence  for 
which  his  employer  would  be  liable.  The 
tender  years  of  the  child  relieve  him  from 
any  charge  of  negligence  in  entering  upon 
the  wagon.  If  it  was  the  intention  of  the 
driver  to  remove  or  drive  the  boy  from  the 
wagon  by  striking  him  on  the  hand  with  his 
31  L.R.A.(N.S.) 


duty  on  the  part  of  others  to  observe  care 
toward  him  is  not  changed  by  the  fact  that 
he  is  an  infant. 

(November  14,  1010.) 

ERROR  to  the  Hudson  County  Circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  personal 
injuries  to  plaintiff  while  a  trespasser  on 
defendant's  wagon.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McDerraott  A  Ehiright,  for 
plaintiff  in  error: 

The  fact  that  plaintiff  was  a  trespasser 
does  not  disentitle  him  to  recover  under  the 
circumstances  proved. 

Ansteth  v.  Buffalo  R.  Co.  145  N.  Y.  210, 
45*  Am.  St.  Rep.  607,  30  N.  E.  708 ;  Clark 
V.  New  York,  L.  £.  ft  W.  R.  Co.  40  Hun, 
605,  affirmed  in  113  N.  Y.  670,  21  N.  £. 
1116;  McCann  v.  Sixth  Ave.  R.  Co.  117  N. 
Y.  505,  15  Am.  St.  Rep.  530,  23  N.  £.  164. 

Where  a  child  is  held  aui  jurU,  he  will 
not  be  held  to  higher  care  than  usually  ex- 
ercised by  persons  of  similar  age. 

Consolidated  Traction  Co.  v.  Scott,  58 
S,  J.  L.  682,  33  L.R.A.  122,  55  Am.  St. 
Rep.  620,  34  Atl.  1094;  Connelly  v.  Tren- 
ton Pass.  R.  Co.  56  N.  J.  L.  700,  44  Am. 
St.  Rep.  424,  29  Atl.  438. 

The  driver's  act  was  within  the  scope  of 
his  employment. 

West  Jersey  ft  Seashore  R.  Co.  v.  Welsh, 
62  N.  J.  L.  655,  72  Am.  St.  Rep.  659,  42 
Atl.  736;   Letts  v.  Hoboken  R.  Warehouse 


whip,  and  thereby  causing  him  to  fall  or 
jump  from  the  wagon,  it  was  a  grossly  n^- 
ligent  act." 

In  Hyman  v.  Tilton,  208  Pa.  641,  57  Atl. 
1124,  the  plaintiff,  a  boy  ten  years  of  age, 
climbed  on  a  truck  at  the  side,  between 
the  wheels,  and  stood  with  one  foot  on  an 
iron  bar,  holding  onto  one  of  the  standards 
with  his  hands.  The  driver,  after  starting 
the  horses  at  a  slow  trot,  ordered  plaintiff 
off,  and  on  his  failing  to  act  immediately 
because  of  his  dangerous  position,  struck 
him  more  than  once  around  the  legs  with 
the  whip.  At  the  last  stroke  the  lash  ap- 
parently wound  around  his  leg  so  that  it 
caused  him  to  slip,  or  he  became  frightened 
and  fell  or  jumped,  and  went  under  the 
wheels.  In  sustaining  a  judgment  for  the 
plaintiff,  the  court  quotes  and  approves  an 
instruction  given  to  the  jury,  as  follows: 
"If  the  jury  find  that  .  .  .  the  plain- 
tiff in  this  case,  being  tlien  but  ten  years 
of  age,  climbed  upon  defendant's  dray  while 
it  was  beinff  driven  along  the  streets  of 
the  city  of  Philadelphia,  and  was  engaged 
in  riding  thereon  in  a  dangerous  position, 
and  one  likely  to  expose  him  to  risk  of 
being  thrown  off  and  injured  by  the  motion 
of  the  dray,  and  while  the  child  was  in  this 
position,  the  driver,  seeing  the  child  on  the 
dray,  instead  of  stopping  it  and  putting  ih% 
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&  S.  8.  Connecting  Co.  70  N.  J.  L.  368,  67 
Atl.  392. 

Mr.  William  Brlnkerhoff,  for  defend- 
ant in  error: 

The  plaintiff's  injuries  were  due  to  his 
own  conduct  and  negligence. 

Passman  t.  West  Jersey  &  Seashore  R. 
Co.  <8  N.  J.  L.  719,  61  L.R^  609,  96  Am. 
St.  Rep.  573,  64  Atl.  809;  Powell  v.  Erie 
R.  Co.  70  N.  J.  L.  290,  68  Atl.  030,  1  A. 
&  E.  Ann.  Cas.  774. 

The  rule  which  requires  the  ordinary 
traveler,  in  crossing  a  street  railway,  to 
use  his  powers  of  observation  to  discover 
approaching  vehicles,  and  his  judgment  how 
and  when  to  cross  without  collision  is  bind- 
ing upon  a  child  who  is  aui  juris, 

Fitzhenry  v.  Consolidated  Traction  Co. 
64  N.  J.  L.  674,  46  Atl.  698;  Anderson  v. 
Central  R.  Co.  68  N.  J.  L.  269,  53  Atl  391 ; 
Newark  Pass.  R.  Co.  v.  Block,  55  N.  J.  L. 
605,  22  LJLA.  374,  27  Atl.  1067;  Gehring  v. 
Atlantic  City  R.  Co.  75  N.  J.  L.  490,  14 
L.R.A.(N.S.)  312,  68  Atl.  61;  Brady  v.Con- 
solidated  Traction  Co.  64  N.  J.  L.  373,  45 
Atl.  805;  Baker  v.  Public  Service  R.  Co. 
—  N.  J.  L.  — ,  75  Atl.  441;  Hayes  v.  Nor- 
croes,  162  Mass.  646,  39  N.  E.  382;  Verdon 
V.  Crescent  Automobile  Co.  —  N.  J.  — ,  76 
Atl.  346;  Mannebach  v.  Stevens,  71  N.  J.  L. 
369,  58  Atl.  1089;  Vorrath  Y.  Burke,  63  N. 
J.  L.  188,  42  Atl.  838. 

The  use  of  the  whip  was  solely  for  the 
accomplishment  of  an  independent,  ma- 
licious, or  mischievous  purpose  of  the  driv- 
er, and  was  not  within  the  scope  of  his 
employment. 


Holler  V.  Ross,  68  N.  J.  L.  324,  59  L.R.A. 
943,  96  Am.  St.  Rep.  546,  53  Atl.  472; 
Evers  v.  Krouse,  70  N.  J.  L.  653;  Doran 
V.  .Thomsen,  76  N.  J.  L.  754,  19  L.R.A. 
(N.S.)  335,  131  Am.  St.  Rep.  677,  71  Atl. 
296. 

Messrs.  Brinkerlioff  &  Fielder  also  for 
defendant  in  error. 

Voorhees,  J.,  delivered  the  opinion  of 
the  court: 

While  the  plaintiff,  a  boy  of  about  nine 
years  of  age,  was  playing  with  a  companion 
in  the  street  of  Jersey  City  oil  which  there 
were  two  street  car  tracks,  one  of  the  de- 
fendant's large  two-horse  trucks  passed 
by  empty,  en  route  to  the  stable.  The  wag^ 
on,  built  to  carry  boxes,  and  open  except 
for  high  racks  at  the  sides,  was  in  charge 
of  a  driver  employed  by  the  defendant.  The 
two  boys  ran  after  the  wagon,  which  was 
being  driven  on  the  south-bound  car  track, 
and  jumped  upon  it  to  "steal  a  ride."  They 
stood  upon  the  spring  or  iron  rod  running 
across  the  rear  of  the  wagon  underneath  the 
tailboard,  and  supported  themselves  by 
holding  fast  to  the  tailboard  with  their 
hands;  their  heads  and  shoulders  extend- 
ing above  the  top  of  the  tailboard.  The 
plaintiff  was  looking  toward  the  driver, 
who  was  sitting  in  his  seat  at  the  front 
of  the  wagon,  perhaps  12  or  15  feet  away 
from  the  boys.  Shortly  after  the  boys  had 
caught  on  the  wagon,  and  while  the  horses 
were  going  on  a  walk,  the  driver  turned 
around,  and,  seeing  them,  struck  back  at 
them  once  with  his  whip,  without  any  wam- 


child  off,  or  allowing  him  to  get  off,  with- 
out checking  the  speed  of  the  horses,  took 
his  whip  and  struck  at  the  child  for  the 
purpose  of  driving  it  off  the  dray  or  com- 
pelling it  to  get  off  while  in  motion;  and 
if  the  jury  further  find  thaV  the  child  was 
either  knocked  off  the  wagon  by  the  force 
of  the  blow,  or  the  bull  of  the  whip  catching 
his  shoe,  or  througn  fright  relaxed  his  grip 
of  the  side  of  the  wagon  and  fell  off  and 
under  the  wheels  and  was  injured,  this  is 
such  negligence  on  the  part  of  the  defend- 
ant's servant  as  to  render  the  defendant 
responsible  for  this  suit." 

And  in  Bucci  v.  Waterman,  25  R.  I.  125, 
54  Atl.  1059,  the  court  holds  that  a  declara- 
tion alleging  that  a  boy  six  years  of  age 
was  riding  on  a  wagon,  and  the  driver,  in 
a  threatening  manner,  while  the  wagon 
was  still  moving,  ordered  him  to  get  off. 
frightening  and  disconcerting  him  so  that, 
in  attempting  to  get  off,  he  fell  and  the 
wheels  passed  over  him,  states  a  cause  of 
action,  saying:  "It  is  the  duty  of  the 
driver  of  such  a  vehicle,  as  the  second 
count  alleges,  when  he  wislies  to  eject  from 
his  wagon  an  intruder  six  years  old,  to  use 
reasonable  care  in  so  doing,  to  avoid  in- 
jury to  the  child,  and  to  pive  the  child  an 
opportunity  to  get  off  without  injury." 
31  L.R.A.(N.S.) 


These  cases  might  possibly  be  distin- 
guished from  HoBEBG  v.  Collins,  L.  &  Co., 
on  the  ground  that  in  each  of  them  the 
boy  injured  was  in  a  position  of  greater 
danger  because  he  was  in  such  a  position 
that,  on  falling  or  jumping,  he  was  liable 
to  get  under  the  wheels  of  the  vehicle,  al- 
though it  might  reasonably  be  claimed  that 
in  the  Hobebg  Case  the  danger  was  as 
great  or  greater  because  of  the  fact  that 
a  street  car  was  passing  in  close  proximity 
to  the  vehicle  at  the  time.  But  whether  or 
not  they  are  reconcilable  on  the  facts,  they 
are  clearly  at  variance  as  to  the  law  in- 
volved, inasmuch  as  in  the  cases  set  forth 
the  right  to  recover  is  based  upon  negli- 
gence, while  Hobebo  v.  Collins,  L.  &  Co. 
holds  that  negligence  alone  will  not  sup- 
port a  cause  of  action  for  injury  to  a  tres- 
passer, but  that,  to  be  actionable,  the  in- 
jury must  be  malicious  or  intentional. 

The  question  as  to  the  liability  of  a  rail- 
way or  street  railway  company  for  the 
conduct  of  their  employees  in  causing  tres- 
passers to  jump  from  moving  trains  or 
cars  has  frequently  arisen;  but  the  cases  on 
that  question  form  a  class  by  themselves, 
and  involve  elements  of  danger  quite  differ- 
ent from  those  involved  in  the  cases  herein 
considered.  R.  L.  S. 


1066 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Nov., 


ing.  It  struck  the  plaintiff  on  his  shoulder, 
•o  that  he  felt  the  hurt.  The  plaintiff  in 
jumping,  or  attempting  to  jump  off,  fell 
from  the  spring  in  front  of  or  near  to  a 
street  car  passing  on  the  north-bound  track 
in  the  opposite  direction,  which  ran  over  and 
crushed  his  foot,  necessitating  amputation. 
The  plaintiff  said:  "I  was  scared  of  the 
whip,  and  I  fell  off.  I  did  not  jump.  I 
couldn't  jump.  He  was  too  fast  with  the 
whip.  I  couldn't  help  falling.''  It  was 
in  evidence  that  "the  tail  of  the  truck  with 
Hoberg  on  it  was  just  passing  the  front 
platform  of  the  car  when  he  jumped.  He 
jumped  right  into  the  car.  He  ran  right 
against  the  car."  Still  another  witness  tes- 
tified: "I  seen  the  driver  strike  at  a  boy 
with  a  whip,  and  I  seen  him  jump  off  the 
truck  and  run  towards  the  car  and  then  the 
car  hit  him."  At  the  close  of  the  plain- 
tiff's case,  a  motion  to  nonsuit  was  niade 
and  granted,  and  the  judgment  entered  up- 
on it  forms  the  subject  of  review. 

It  is  admitted  that  the  plaintiff  was  a 
trespasser,  but  he  contends  that  that  fact 
under  the  proofs  does  not  disentitle  him  to 
a  recovery,  and  argues  that  support  for 
the  action  is  found  in  Powell  v.  Erie  R. 
Go.  70  N.  J.  L.  290,  58  Atl.  930,  1  A.  & 
E.  Ann.  Cas.  774,  in  the  following  expres- 
sion of  the  learned  justice  who  wrote  the 
opinion  in  that  case,  viz,:  ''Excessive  or 
improper  force  applied  in  the  effort  to  eject 
him  would,  of  course,  be  actionable."  The 
plaintiff  also  seeks  to  distinguish  that  case 
from  the  present  because  there  the  trespass- 
er was  intercepted  in  an  attempt  to  board 
a  moving  train,  an  act  made  by  statute  a 
misdemeanor,  as  well  as  negligent;  also  be- 
cause here  there  was  an  actual  assault,  but 
not  in  the  Powell  Case.  There  the  plaintiff 
was  an  able-bodied  adult;  here  a  child  of 
nine  years. 

The  plaintiff  insists  that  it  was  due  to 
him  to  refrain  from  wilfully  injurious  acts, 
and  from  such  threats  of  violence  as  would, 
in  the  necessary  attempt  to  avoid  it,  result 
in  the  plaintiff's  losing  his  presence 
of  mind  and  self-control.  For  the  purpose 
of  an  examination  of  this  case,  it  may  be 
considered  that  the  driver  of  the  wagon,  be- 
ing in  charge  of  the  defendant's  property,  in 
the  attempted  protection  of  it  by  ousting 
'  trespassers  from  it,  was  acting  within  the 
scope  of  his  employment,  and  thereby  ren- 
dered his  employer  liable  for  his  acts.  The 
general  doctrine,  so  often  enunciated,  that 
to  a  trespasser  no  duty  is  owed,  save  to  re- 
frain from  a  wilful  and  intentional  in- 
jury, usually  arises  in  cases  having  to  do 
with  acts  of  trespass  upon  land;  yet  there 
is  no  reason  why  the  same  principles  should 
not  obtain  with  reference  to  such  personal 
property  as  may  be  the  subject  of  a  trespass 
committed  upon  it.  Indeed,  it  has  been  in- 
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directly  applied  to  that  class  of  property 
in  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L. 
605,  70  L.ILA.  147,  108  Am.  St  Rep.  764, 
61  Atl.  401,  2  A.  &  E.  Ann.  Cas.  497,  the 
personal  property  there  consisting  of  iron 
beams  which  had  been  piled  in  the  public 
highway.  In  recent  times  it  has  been  ap- 
plied where  persons  have  wrongfully  entered 
upon  railway  trains,  and  in  these  cases, 
the  consideration  of  the  status  of  a  trespass- 
er has  frequently  arisen,  and  they  furnish 
examples  of  many  recoveries  by  trespassers 
that  have  been  sustained.  These  cases  are 
not  all  in  harmony,  but  it  would  seem  that 
they  all  hold  to  the  general  principle  above 
stated,  varying  greatly,  however,  in  its  ap- 
plication, and  thus  are  productive  of  di- 
vergent conclusions.  As  against  a  trespass- 
er, a  malicious  or  intentional  injury  is  ac- 
tionable, while  a  merely  negligent  act  will 
not  form  the  basis  of  recovery,  because  the 
duty  to  observe  reasonable  care  is  not  ow- 
ing to  the  trespasser.  To  force  a  man  from 
a  rapidly  moving  railway  train,  it  is  well 
known,  is  to  subject  him  to  a  hazard  al- 
most certain  to  result  in  loss  of  life  or  se- 
vere bodily  harm.  Such  an  act,  therefore, 
if  the  conditions  are  known,  is  malicious 
and  wrongful.  To  remove  one  from  a  rail- 
way car  at  rest  is  not  an  inherently  dan- 
gerous act,  nor  one  which  commonly  does, 
or  is  likely  to,  eventuate  in  harm,  so  that, 
if  in  fact  an  injury  should  result,  it  could 
be  said  to  be  wanton  or  wilful  and  inten- 
tional. The  distinction  has  been  quite  fully 
set  forth  in  Bolin  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  108  Wis.  333,  81  Am.  St  Rep. 
911,  84  N.  W.  446,  where  the  court  aays 
in  part:  "It  is  not  sufficient,  to  indicate 
an  intentional  injury,  that  the  party  caus- 
ing it  had  reasonable  ground  to  expect  that 
such  a  result  was  within  reasonable  proba- 
bilities; otherwise  a  violation  of  the  duty 
to  exercise  ordinary  care  would  of  itself  be 
sufficient  to  indicate  such  injury.  The  dan- 
ger of  inflicting  a  personal  injury  upon 
a  person  by  the  conduct  of  another  must  be 
such  as  to  reasonably  permit  of  a  belief  that 
such  other  either  contemplated  producing  it, 
or,  being  conscious  of  the  danger  that  it 
would  occur,  imposed  that  danger  upon 
such  person  in  utter  disregard  of  the  conse- 
quences, to  warrant  saying  reasonably  that 
the  circumstances  indicate  willingness  to 
perpetrate  such  injury." 

The  declaration  in  this  case  is  not 
strictly  for  negligence,  but  for  a  wilful 
and  malicious  act,  with  unnecessary  force 
and  violence,  causing  sudden  fear  and  panic 
and  mental  distraction,  thereby  recognizing 
the  rule  herein  referred  to.  The  testimony 
of  the  plaintiff  disclosed  that  he  had  stolen 
rides  before,  and  that  drivers  had  bit  at 
him  with  their  whips.  He  knew  he  was  act- 
ing wrongfully,  and  that  the  drivers  would 


1910. 


HOBERG  V.  COLUNS,  LAVERY  k  Ca 


1067 


l>e  apt  to  drive  him  off  if  thej  discovered 
him,  as  they  had  done  on  previous  ocea- 
sionB.  He  said  he  was  watching  the  driv- 
«r  to  see  if  he  would  strike  at  him,  and 
was  expecting  it,  that  he  was  ready  to 
jump  just  as  soon  as  the  driver  struck, 
but  the  driver  "was  too  fast  with  the  whip/' 
and  he  felL  The  horses  were  going  on  a 
walk  all  the  time  up  to  the  occurrence  of 
the  accident. 

If  the  rule  concerning  trespassers  is  to 
be  applied  in  railroad  cases,  then,  a  fortiori, 
should  it  be  applied  in  the  present  action. 
The  usual  cracking  of  a  whip  at  a  boy 
"catching  a  ride"  on  a  slowly  moving  wag- 
on ia  the  demonstration  complained  of,  but 
it  is  quite  clear  that  such  conduct  was  not 
sufficient  to  evince  an  intention  to  injure, 
nor  were  the  circumstances  such  as  to  indi- 
cate that  willingness  to  harm  which  is 
equivalent  to  an  intent  to  produce  that  re- 
sult. The  wagon  was  not  going  at  a  great- 
er rate  of  speed  than  it  was  when  the  tres- 
passer, with  apparent  facility,  boarded  it. 
The  watchfulness  of  tlie  plaintiff  was  caused 
by  the  avowed  apprehension  and  expecta- 
tion of  receiving  the  lash.  Tlie  readiness 
to  jump  off  was  preparation  for  such  neces- 
sity, and,  as  common  knowledge  indicates, 
the  occurrence  was  one  ordinarily  met  with 
among  drivers.  It  would  be  going  too  far 
to  say  that  a  man  of  ordinary  intelligence 
would  expect  under  such  circumstances  an 
injurious  result,  or  that  there  was  any  evi- 
dence of  wilfulness  to  be  submitted  to  a 
jury.  That  a  defendant  might  reasonably 
have  anticipated  a  possible  injury  to  a 
trespasser  plays  no  part  in  determining 
wilfulness.  There  must  be  some  evidence 
tending  to  show  the  maliciousness  of  the 
offender, — ^that  is,  his  intention  to  do  an 
injury,— else  the  jury  are  without  authori- 
ty to  infer  it.  Nor  was  there  evidence  to 
sustain  a  conclusion  that  the  plaintiff,  by 
reason  of  the  defendant's  act  of  whipping, 
lost  his  self-control.  He  did  not  claim  it 
in  the  testimony.  The  most  that  he  did 
claim  was  that  the  driver  was  "too  fast." 
The  whip  struck  the  plaintiff  on  the  shoul- 
der. It  did  not  even  extend  to  his  back. 
There  was  no  evidence  of  excessive  force  or 
show  of  force.  It  is  not  perceived  how  oth- 
erwise* the  driver  could  have  insisted  upon 
the  immediate  cessation  of  the  trespass, 
which  undoubtedly  he  had  a  right  to  do, 
without  abandoning  his  tisam  in  the  public 
street.  Perhaps  the  consciousness  of  wrong- 
doing played  an  important  part  with  the 
plaintiff  in  causing  his  excitement.  The  fear 
of  the  wrongdoer  is  thus  alluded  to  in  Planz 
▼.  Boston  &  A.  R.  Co.  157  Mass,  377,  17 
L.RJL  835,  32  N.  E.  356:  "The  order  to 
get  off  was  addressed  to  him  as  a  wrong- 
doer, and  the  fact  that  he  was  a  wrong- 
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doer  would  be  likely  to  give  force  to  the  or- 
der, and  help  to  cause  the  injury.  .  .  . 
It  is  fairly  to  be  inferred  that  his  conscious- 
ness of  his  fault,  and  his  fear  of  punishment, 
.  .  .  operated  with  the  order,  and  in- 
duced him  to  take  the  risk  of  jumping."  The 
direction  of  a  verdict  in  that  case  was  sus- 
tained. In  Mugford  v.  Boston  &  M.  R.  Co. 
173  Mass.  10,  52  N.  E.  1078,  it  appeared 
that  the  plaintiff  was  eleven  and  one-half 
years  old,  stealing  a  ride  on  a  freight  car. 
He  was  on  the  side  of  the  car  with  his  feet 
in  the  truss  bar  and  both  hands  in  handle 
of  door.  The  train  was  moving  slowly.  A 
brakeman  on  top  of  the  car  saw  the  boy, 
came  towards  him,  raised  his  hand,  and 
said,  "Get  off."  The  boy  looked  to  see 
where  he  was  jumping  and  jumped  off,  land- 
ing on  a  pile  of  cinders  as  he  seemed  to 
have  intended  to,  and  slipped  under  the  car, 
which  cut  off  both  his  legs.  The  court  be- 
low directed  a  verdict  for  the  defendant. 
Mr.  Justice  Holmes,  in  sustaining  the  direc- 
tion said:  "This  is  not  the  case  of  a  per- 
son being  driven  by  threats  of  personal  vio- 
lence to  jump  off  a  car  going  at  such  a  high 
rate  of  speed  as  to  make  it  unreasonably 
dangerous  immediately  to  insist  upon  the 
right  to  have  the  trespass  ended.  See 
Lovett  V.  Salem  k  S.  D.  R.  Co.  9  Allen, 
557;  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Kelly,  36  Kan.  655,  59  Am.  Rep. 
596,  14  Pac.  172.  .  •  •  The  car 
was  moving  slowly.  .  .  .  The  com- 
mand given  by  the  brakeman  was  no 
other  than  the  command  of  the  law,  and  a 
command  to  do  what  the  plaintiff  by  his 
own  testimony  intended  to  do  a  little  later, 
.when  at  least  it  would  have  been  no  safer 
BO  far  as  the  speed  of  the  train  was  con- 
cerned. It  frightened  the  plaintiff  to  the 
point  of  obedience,  but  not  to  the  point  of 
automatic  action  or  loss  of  judgment  and 
self-control,  as  seems  to  have  been  the 
case  in  Ansteth  v.  Buffalo  R.  (^o.  145  N.  Y. 
210,  45  Am.  St.  Rep.  607,  39  N.  E.  708.' 
It  is  not  shown  by  the  evidence  that  the 
plaintiff  was  frightened  to  the  point  of 
automatic  action  and  thus  lost  self-control; 
much  less  is  there  any  indication  that  the 
driver's  action  was  likely  to  produce  that 
result.  The  use  of  the  whip  was  notice  that 
the  trespass  would  not  be  tolerated.  We 
think  the  case  of  Powell  v.  Erie  R.  Co.  70 
N.  J.  L,  290,  58  Atl.  930,  1  A.  &  E.  Ann. 
Cas.  774,  is  controlling  in  this  particular. 

Nor  can  the  infancy  of  the  plaintiff  lead 
to  a  different  result.  The  rule  that  denies 
to  a  trespasser  a  duty  on  the  part  of  others 
to  observe  care  toward  him  is  not  changed 
by  the  fact  that  he  is  an  infant.  This  prin- 
ciple was  applied  in  the  so-called  Turntable 
Cases.  Turess  v.  New  York  S.  &  W.  R.  Co. 
61  N.  J.  L.  314,  40  Atl.  614,  and  Delaware 
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L.  &  W.  R.  Oo.  T.  Reich,  61  N.  J.  L.  635, 
41  L.RA.  831,  68  Am.  St  Rep.  727,  40  Atl. 
682,  and,  also,  in  Friedman  ▼.  Snare  &  T. 
Co.  71  N.  J.  L.  605,  70  L.R.A.  147,  108  Am. 
St  Rep.  764,  61  Atl.  401,  2  A.  &  E.  Ann. 
Cas  497.  It  IB  also  held  in  Pennsylvania 
and  Massachusetts.  Gillespie  t.  McGowan, 
100  Pa.  144,  45  Am.  Rep.  365;  Baltimore 
A  O.  R.  Co.  ▼.  Schwindling,  101  Pa.  258, 
47  Am.  Rep.  706;  Rodgers  v.  Lees,  140  Pa. 
475,  12  L.R.A.  216,  23  Am.  St  Rep.  260, 
21  Atl.  390;  Morrissey  v.  Eastern  R.  Co. 
126  Mass.  377,  30  Am.  Rep.  686. 

The  plaintiff,  having  failed  to  adduce  evi- 
dence from  which  a  jury  might  legally  in- 
fer a  wilful  and  intentional  injury,  or  an  ex- 
hibition of  force  calculated  to  or  which  in 
fact  did  result  in  the  loss  of  self-control  of 
the  plaintiff,  the  Judgment  of  nonsuit  will 
be  affirmed* 


UriSOONSIN  SUPRJCMS:  OOURT. 

R.  6.  KINGSLET,  Respt» 

V. 

M.  STEIGER,  Appt 

(141  Wis.  447,  123  N.  W.  636.) 

Judgment  —  mistake  —  published  serv- 
ice —  relief. 

1.  The  discretion  conferred  upon  a  court 
by  a  statute  authorizing  it  at  any  time 
within  a  year  after  notice  thereof,  to  re- 
lieve a  person  from  a  judgment  through 
his  mistake  or  surprise,  applies  to  ju^- 
ments  secured  by  constru^ive  service  of 
process,  notwithstanding  another  statute 
provVles  that  when  service  shall  have  been 
by  publication,  defendant  shall  be  allowed 
to  aefend  at  any  time  within  a  year  after 
notice  thereof  and  within  three  years  after 
rendition. 


Same  —  statutory  provision  —  surprise. 

2.  Mere  absence  of  notice  of  a  judgment 
secured  by  substituted  service  of  procuss. 
accompanied  by  a  meritorious  defense,  is 
not  sufficient  to  open  the  judgment,  under 
a  statute  allowing  such  opening  for  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  where  another  statute  gives  the  ab- 
solute right  to  have  the  judgment  opened  in 
case  of  published  service  and  absence  of 
notice  within  a  specified  time  after  the 
judgment  was  rendered. 

(December  7,  1909.) 

APPEAL  by  defendant  from  an  order 
of  the  Circuit  Court  for  Lincoln  Coun- 
ty denying  his  motion  to  open  a  judgment 
by  default  in  an  action  brought  to  quiet 
title  to  certain  lands  belonging  to  plaintiff. 
Affirmed. 

Statement  by  Kerwin,  J. ; 

The  appellant  moved  the  court  below  up- 
on affidavits  and  verified  answer  for  an  or- 
der opening  the  judgment  previously  ren- 
dered, and  allowing  the  appellant  to  defend 
the  action.  The  affidavits  set  out  in  de- 
tail the  obtaining  of  service  by  publication 
in  the  action  commenced  by  plaintiff 
against  the  appellant,  and  want  of  notice 
upon  the  part  of  the  appellant  of  such  judg- 
ment, or  any  proceedings  resulting  in  such 
judgment,  until  after  the  expiration  of 
three  years  from  the  rendition  thereof;  and 
that  judgment  was  rendered  on  the  1 1th 
day  of  April,  1905;  that  the  appellant  had 
no  notice,  knowledge,  or  information  con- 
cerning the  action  until  the  11th  day  of 
August,  1908.  It  is  further  stated  in  the 
affidavits  that  the  newspaper  in  which  the 
summons  in  the  action  was  published  was 
printed  in  the  German  language  at  the  city 


Note.  —  Lack  of  actual  notice  in  case  of 
constructive  service  as  ground  for  re- 
lief,  under  a  statute  permitting  open-' 
ing  of  a  judgment  for  mistake,  inad' 
vertence,  surprise,  or  exottsdble  neg^ 
lect. 

In  Knowlton  v.  Smith,  163  Ind.  294,  71 
N.  E.  895,  it  was  held  to  be  a  case  of  ex- 
cusable neglect  within  the  terms  of  a  stat- 
ute similar  to  the  one  set  forth  in  Kings- 
let  v.  Steigeb,  entitling  one  to  have  a  de- 
fault judgment  against  him  set  aside  which 
was  founded  upon  a  return  of  service,  that 
the  summons  had  been  served  by  leaving  a 
copy  at  his  residence,  where  the  place  was 
not  in  fact  his  residence,  and  he  had  no 
actual  notice  of  the  pendency  of  the  suit 
before  judgment  was  rendered  against  him. 

In  the  case  just  cited,  the  Indiana  court 
relied  upon  Shepherd  v.  Marvel,  16  Ind. 
App.  417,  45  N.  E.  526,  where  the  same  con- 
clusion had  been  reached  under  like  cir- 
cumstances, and  upon  Kolb  ▼.  Raisor,  17 
Ind.  App.  561,  47  N.  E.  177,  in  which  it 
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was  held  that  excusable  neglect  was  shown 
where  it  appeared  that  service  was  made  by 
leaving  the  summons  at  the  defendant's 
usual  place  of  residence  when  he  was  absent 
from  nome,  and  he  did  not  return  until 
after  judgment  was  rendered  against  him, 
and  therefore  had  no  knowledge  whatever 
of  the  pendency  of  the  suit. 

Nietert  v.  Trentman,  104  Ind.  300,  4  N. 
E.  306,  was  also  relied  upon  in  Knowlton 
v.  Smith,  supra,  and  the  following  languai^ 
therefrom  quoted:  "As  a  practical* ques- 
tion, we  know  of  no  better  excuse  for  the 
nonappearance  of  a  party  at  the  proper 
time  than  that  he  had  never  in  any  way 
received  actual  notice  of  the  pendency  of 
the  suit."  But  in  the  Nietert  Case  there 
was  no  service  whatever,  thougli  there  was 
a  return  of  personal  service. 

The  Wisconsin  cases  bearing  upon  this 
question — Grav  v.  Gates,  37  Wis.  614.  and 
Pier  V.  Millerd,  63  Wis.  33,  22  N.  W.  759— 
are  sufficiently  set  forth  in  Kingslet  ▼. 
Steigeb.  J.  A.  CL 
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of  Merrill,  Wisconsin,  and  is  a  paper  of 
limited  circulation,  and  that  the  plaintilT 
and  his  attorneys  knew  that  the  publica- 
tion of  said  summons  in  said  newspaper 
would  be  unlikely  to  give  appellant  notice. 
It  is  also  averred  that  the  action  was  not 
placed  on  the  calendar  of  the  court  for  the 
term  at  which  it  was  tried,  with  design  to 
keep  knowledge  thereof  from  the  appellant, 
and  that  the  judgment  was  not  recorded  in 
the  office  of  the  regiiiter  of  deeds  until  more 
than  three  years  had  elapsed  from  the  date 
of  the  judgment.  The  verified  answer  sets 
up  a  good  defense.  The  material  allega- 
tions of  appellant's  affidavits  are  denied  by 
the  respondent.  The  only  substantial 
^ound  for  opening  the  judgment,  as  ap- 
pears from  the  record  on  the  motion,  is 
want  of  notice  to  the  appellant  until  after 
the  expiration  of  three  years  from  the 
rendition  of  the  judgment  sought  to  be 
opened.  The  court  below  denied  the  appel- 
lant's motion  on  the  ground  that  it  had  no 
jurisdiction  to  open  the  judgment  and  allow 
a  party  to  defend,  where  the  judgment  had 
beei)  obtained  upon  service  by  publication, 
after  the  expiration  of  three  years  from  the 
rendition  thereof. 

Messrs.  Ryan  &  Runke,  with  Mr.  G. 
M.  Sheldon,  for  appellant: 

It  was  within  the  discretion  of  the  trial 
court  to  open  the  judgment,  and  its  discre- 
tion should  have  been  so  exercised. 

Pier  ▼.  Millerd,  63  Wis.  33,  22  N.  W.  759 ; 
Whereatt  v.  Ellis,  70  Wis.  207,  5  Am.  8t. 
Rep.  164,  35  N.  W.  314;  Turner  ▼.  Leath- 
en,  84  Wis.  633,  54  N.  W.  1001;  Bloor  v. 
Smith,  112  Wis.  340,  87  N.  W.  870. 

The  statute  under  which  the  application 
for  permission  to  defendant  to  answer  is 
made  is  a  remedial  one,  and  should  receive 
A   liberal   construction. 

Catlin  ▼.  Henton,  9  Wis.  497;  Johnson  ▼. 
Eldred,  13  Wis.  483;  Hanson  v.  Michelson, 
19  Wis.  499;  Holden  ▼.  Kirby,  21  Wis.  149; 
Wicke  T.  Lake,  21  Wis.  411,  94  Am.  Dec. 
552;  Kennedy  v.  Waugh,  23  Wis.  468;  Mc- 
Laren T.  Kehler,  22  Wis.  297. 

The  "discretion"  referred  to  is  not  an  ar- 
bitrary one,  based  on  the  judge's  ideas 
of  equity,  but  must  be  a  sound  legal  dis- 
cretion, exercised  according  to  the  rules  of 
the  law. 

Kremer  ▼.  Sponholz,  129  Wis.  549,  109 
N.  W.  527;  Wheeler  &  W.  Mfg.  Co.  v.  Mona- 
han,  63  Wis.  195,  23  N.  W.  109;  Kennedy 
V.  Waugh,  23  Wis.  468;  McLaren  v. 
Kehler,  22  Wis.  297;  Miller  v.  Carr,  116 
Cal.  378,  58  Am.  St  Hep.  180,  48  Pac. 
324;  Griswold  Linseed  Oil  Co.  ▼.  Lee,  1 
S.  D.  531,  36  Am.  St  Rep.  761,  47  N.  W. 
965. 

Respondent's  contention  that  this  court 
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should  sustain  the  trial  court,  If  to  have 
opened  the  judgment  would  have  been  an 
abuse  of  discretion,  is  sufficiently  answered 
by  the  case  of  Hart  ▼.  Godkin,  122  Wis.  646, 
100  N.  W.  1057. 

See  also  Ellis  v.  Barron  County,  120 
Wis.  390, 98  N.  W.  232;  Whitham  ▼.  Mappes, 
89  Wis.  668,  62  N.  W.  430;  Binder  v.  Mc- 
Donald, 106  Wis.  332,  82  N.  W.  156 ;  Smith 
V.  Dragert,  61  Wis.  222,  21  N.  W.  46. 

Courts  should  recognize  the  plea  of  the 
statute  of  limitations  the  same  aa  any  other 
meritorious  defense. 

Wisconsin  C.  R.  Co.  v.  Lincoln  County  67 
Wis.  137,  15  N.  W.  121;  Baker  v.  Colum- 
bia County  39  Wis.  444;  Whereatt  t. 
Worth,  108  Wis.  291,  81  Am.  St  Rep.  899, 
84  N.  W.  441;  Wheeler  ▼.  Castor,  11  N.  D. 
347,  61  L.R.A.  746,  92  N.  W.  381 ;  Garvia 
V.  Greene,  9  S.  D.  608,  70  N.  W.  847 ;  Ein- 
gartner  v.  Illinois  Steel  Co.  103  Wis.  373, 
74  Am.  St.  Rep.  871,  79  N.  W.  433. 

Messrs.  Smart,  Van  Doren,  &  Curtis, 
for  respondent: 

Whether  the  defendant  have  notice  of  the 
judgment  or  not,  the  power  of  the  court 
to  disturb  it  is  absolutely  gone  at  the  expi- 
ration of  three  years. 

Gray  t.  Gates,  37  Wis.  614;  Albright  v. 
Warkentin,  31  Kan.  442,  2  Pac.  614;  Sat- 
terlee  v.  Grubb,  38  Kan.  234,  16  Pac.  476. 

The  mere  re-enactment  of  a  statute  in  a 
code  or  revision  does  not  change  its  mean- 
ing, construction,  or  effect 

Sutherland,  Stat.  Constr.  §  451;  Cum- 
mings  V.  Everett,  82  Me.  260,  19  Atl.  456; 
Nye  V.  Swan,  42  Minn.  243,  44  N.  W.  9; 
Boeing  ▼.  McKinley,  44  Minn.  392,  46  N. 
W.  776;  Fifield  ▼.  Norton,  79  Minn.  264,  82 
N.  W.  581. 

Amendments  setting  up  the  plea  of  the 
statute  of  limitations  are  not  allowed. 

Fogarty  v.  Horrigan,  28  Wis.  142;  Eldred 
▼.  Oconto  County,  30  Wis.  206;  Meade  ▼. 
Lawe,  32  Wis.  266;  Dehnel  v.  Komrow,  37 
Wis.  336;  Plumer  v.  Clarke,  59  Wis.  646, 18 
N.  W.  467 ;  Morgan  v.  Bishop,  61  Wis.  407, 
21  N.  W.  263;  Sullivan  v.  Collins,  107  Wis. 
291,  83  N.  W.  310;  Whereatt  v.  Worth, 
108  Wis.  291,  81  Am.  St  Rep.  899,  84  N. 
W.  441;  Rice  v.  Ashland  County,  114  Wis. 
130,  89  N.  W.  908;  Kennan  ▼.  Smith,  116 
Wis.  463,  91  N.  W.  986;  Weber  v.  Zeimet, 
27  Wis.  685;  Dole  v.  Northrop,  19  Wis. 
250;  Magoon  v.  Callahan,  39  Wis.  141. 

A  title  or  interest  in  land  which  is  less 
than  an  absolute  title,  in  the  nature  of  an 
easement  or  incorporeal  hereditament,  a 
privilege  or  a  defective  title  which  can  bo 
perfected  only  by  some  act  or  plea,  may  be 
lost  by  abandonment 

Keane  v.  Cannovan,  21  Cal.  291,  82  Am. 
Dec.  738;  Davis  v.  Perley,  30  Cal.  630; 
Judson  V.  Malloy,  40  Cal.  299 ;  Blaisdell  T. 
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Martin,  9  N.  H.  253;  Kirk  ▼.  King,  3  Pa. 
St.  436;  Dikes  v.  Miller,  24  Tex.  417;  Picket 
T.  Dowdall,  2  Waah.  (Va.)  107;  French  ▼. 
Braintree  Mfg.  Co.  23  Pick.  216;  Coming  v. 
Gould,  16  Wend.  531;  Doe  ex  dem.  Vickery 
V.  Roe,  26  Ga.  502;  Com.  v.  Dudley,  10 
MasB.  403;  Cornell  University  ▼.  Mead,  80 
Wis.  387,  49  N.  W.  816;  Warren  ▼.  Put- 
nam, 63  Wis.  414,  24  N.  W.  68;  Roach  ▼. 
Sanborn  Land  Co.  136  Wis.  364,  115  N.  W. 
1102;  Nauer  v.  Benhara,  46  Minn.  262,  47 
N.  W.  796:  Dorner  v.  School  Dist.  137  Wis. 
147,  19  L.R.A.(N.S.)  171,  118  N.  W.  363; 
Bausman  ▼.  Kelley,  38  Minn.  197,  8  Am.  St. 
Rep.  661,  36  N.  W.  333. 

Kerwln,  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  denied  the  application 
to  open  the  judgment  on  the  ground  that  it 
had  no  jurisdiction  after  the  expiration  of 
three  years  from  rendition  of  judgment, 
and  based  its  opinion  on  §  2833,  Stat.  1898, 
and  Gray  v.  Gates,  37  Wis.  614. 

1.  The  provisions  of  the  statutes  involved 
read  as  follows: 

"Sec.  2832.  The  court  or  a  judge  may  like- 
wise, in  discretion  and  upon  sueh  terms  as 
may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
judgment,  order,  stipulation,  or  other  pro- 
ceeding against  him,  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
and  may  supply  an  omission  in  any  pro- 
ceedings; and  whenever  any  proceeding  tak- 
en by  a  party  fails  to  conform,  in  any  re- 
spect, to  the  provisions  of  law,  the  court 
may,  in  like  manner  and  upon  like  terms, 
permit  an  amendment  of  such  proceeding, 
so  as  to  make  it  conformable  thereto. 

"Sec.  2833.  When  service  of  the  summons 
shall  have  been  made  by  publication,  if  the 
summons  shall  not  have  been  personally 
served  on  a  defendant  nor  received  by  such 
defendant  through  the  postoffioe,  ha  or  his 
representative  shall,  on  application  and  good 
cause  shown,  at  any  time  before  final  judg- 
ment, be  allowed  to  defend  the  action;  and, 
except  in  an  action  for  divorce  or  annul- 
ment of  the  marriage  contract,  the  defend- 
ant or  his  representative  shall  in  like  man- 
ner, upon  good  cause  shown  and  such  terms 
as  shall  be  just,  be  allowed  to  defend  after 
final  judgment,  at  any  time  within  one  year 
after  actual  notice  thereof  and  within  three 
years  after  its  rendition.  If  the  defense  be 
successful,  and  the  judgment  or  any  part 
thereof  shall  have  been  collected  or  other- 
wise enforced,  such  restitution  may  there- 
upon be  compelled  as  the  court  shall  direct; 
but  the  title  to  property  sold  under  such 
judgment  to  a  purchaser  in  good  faith  shall 
not  thereby  be  affected." 

Gray  v.  Gates,  supra,  holds  flatly  that  § 
31  L.R.A.(1{.S.) 


2833  rules  in  all  eases  of  service  by  publi- 
cation as  therein  provided,  and  that  the 
court  had  no  power  over  the  judgment  after 
the  close  of  the  term,  except  that  given  by 
§  2833,  and  that  the  periods  of  one  and 
three  years  specified  in  this  section  are 
limitations  upon  the  power  of  the  court. 
The  court  below  rested  its  opinion  on  this 
case.  In  Pier  v.  Millerd,  63  Wis.  33,  22  N. 
W.  769,  without  referring  in  any  way  to 
Gray  v.  Gates,  supra,  the  supreme  court 
ruled  directly  opposite,  and  held  that  § 
2832  applies  to  all  cases>  whether  service  is 
by  publication  or  personal,  and  that  §  283S 
refers  to  matters  of  right,  and  that  discre- 
tionary power  over  judgments  more  than 
three  years  old,  upon  a  proper  showing, 
may  be  exercised  by  courts  under  §  2832,  to 
relieve  from  judgments  founded  on  service 
by  publication,  as  well  as  from  judgments 
based  on  personal  service.  But  in  the  last- 
named  case  the  judgment  was  on  personal 
service,  so  that  the  point,  though  flatly  de- 
cided, was  not  necessary  to  the  decision  of 
the  case.  So  we  now  have  two  decisions  in 
apparent  conflict  upon  the  construction  of 
the  statutes  heretofore  referred  to.  While 
no  attempt  is  made  in  the  latter  case  to 
reconcile  it  with  the  former,  it  is  argued 
by  counsel  for  appellant  that  a  change  in 
the  statute  (§  2833)  subsequent  to  Gray  v. 
Gates,  supra,  and  prior  to  Pier  v^  Millerd, 
supra,  so  as  to  make  its  terms  mandatory 
instead  of  discretionary,  reconciles  the  de- 
cisions. There  is  considerable  force  in  this 
contention  because  by  the  terms  of  §  2833, 
since  the  amendment,  a  defendant  of  the 
class  to  which  the  section  refers  "shall"  on 
application  and  good  cause  shown,  be  al- 
lowed to  defend  at  any  time  within  one 
year  after  actual  notice,  and  within  three 
years  after  rendition  of  the  judgment; 
while  under  §  2832  relief  rests  in  the  sound 
discretion  of  the  court.  In  Pier  v.  Millerd, 
63  Wis.  37,  22  N.  W.  761,  the  court  said: 
''No  good  reason  is  perceived  why  a  defend- 
ant not  personally  served  with  the  summons 
may  not  invoke  the  discretion  of  the  court 
or  judge,  conferred  by  §  2832,  to  relieve  him 
from  a  judgment,  as  well  as  a  defendant 
upon  whom  the  summons  was  personally 
served.  We  think  tlie  true  scope  and  mean- 
ing of  the  two  sections  is  that,  under  §  2832,. 
any  defendant  may  invoke  the  discretion  of 
the  court  or  judge  to  relieve  him  from  a 
judgment  at  any  time  within  one  year  after 
he  has  received  notice  thereof,  without  re- 
gard to  the  time  the  judgment  was  ren- 
dered; while,  under  §  2833,  a  defendant  be- 
longing to  the  particular  class  therein  men- 
tioned may,  on  proper  application  and 
showing,  demand  such  relief  as  a  right,  if 
he  do  so  within  one  year  after  notice  of 
the  judgment  and  within  three  years  after 
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its  rendition.  The  section  evidently  gives 
a  remedy  to  defendants  not  served  with 
process  which  it  does  not  give  to  those 
who  were  so  served,  while  the  remedy  given 
by  §  2832  is  common  to  all  defendants,  wheth- 
er personally  served  or  not."  We  think  this 
is  the  proper  construction  of  the  statutes, 
and  see  no  reason  for  departing  from  it, 
and,  in  so  far  as  Gray  v.  Gates,  37  Wis. 
G14,  conflicts  with  this  opinion  or  with 
Pier  V.  Millerd,  supra,  it  must  be  regarded 
as  overruled.  It  is  possible,  as  before  ob- 
served, that  the  change  in  the  statute  may 
operate  to  reconcile  the  decisions,  since  be- 
fore Gray  v.  Gates  was  decided  the  statute 
(§  2833)  was  not  in  terms  mandatory, 
while  it  was  by  the  change  when  Pier  v. 
Millerd  was  decided.  It  follows,  therefore, 
that  the  court  below  had  jurisdiction  under 
§  2832,  Stat.  1898,  upon  a  proper  showing, 
to  open  the  default  and  permit  the  appel- 
lant to  defend. 

2.  The  next  question  is  whether  the  ap-. 
pellant  was  prejudiced  by  the  order  of  the 
court  in  denying  the  motion.  It  is  insisted 
by  counsel  for  appellant  under  this  head 
that  the  court  below  in  the  exercise  of  its 
discretion  should  have  granted  the  motion. 
The  court  below  not  having  exercised  its 
discretion  on  the  question  of  allowing  the 
defendant  to  answer,  we  must  be  able  to 
say  that  the  appellant  is  not  prejudiced  by 
the  order,  or  it  should  be  reversed,  and  the 
case  sent  back  to  allow  the  court  below  to 
pass  upon  the  question.  This  requires  an 
examination  of  the  record  and  questions  of 
fact  and  law  arising  thereon.  After  the 
expiration  of  three  years  from  the  rendi- 
tion of  the  judgment  in  question,  it  was 
incumbent  upon  the  defendant,  under  the 
provisions  of  §  2832,  Stat  1898,  in  order 
to  arouse  the  jurisdiction  of  the  court  to 
open  the  default,  to  show  ''mistake,  inad- 
vertence, surprise,  or  excusable  neglect," 
and  upon  such  showing  the  court  "may"  re- 
lieve the  party  from  the  judgment  com- 
plained of.  S^tion  2833,  as  we  have  seen, 
gives  the  party  against  whom  judgment-  is 
entered  by  default,  on  service  by  publica- 
tion, three  years  within  which  to  move  for 
relief  as  matter  of  right,  but,  after  the  ex- 
piration of  this  time,  such  party  stands  up- 
on the  same  ground  as  if  there  had  been 
personal  service,  and  must  make  a  show- 
ing under  §  2832.  The  question,  therefore, 
arises  whether  such  a  showing  was  made  in 
this  case  as  would  warrant  the  court  in  re- 
lieving from  the  judgment.  The  appellant 
cannot  rest  her  right  to  relief  in  whole  or 
in  part  upon  the  fact  that  she  was  not  per- 
sonally served,  and  had  in  fact  no  notice. 
That  ground  is  foreclosed  by  the  three-year 
limitation  provided  in  §  2833,  and  the  ap- 
pellant here  stands  solely  upon  S  2832,  and 
31  L.R.A.(N.S.) 


must  show  mistake,  inadvertence,  surprise, 
or  excusable  neglect.  Has  she  done  so  7 
The  only  substantial  showing  made  upon 
the  motion,  as  we  have  seen  from  the  state- 
ment of  facts,  is  based  upon  the  want  of 
personal  service  or  notice  to  appellant  of 
the  proceedings  resulting  in  the  judgment. 
These  facts  are  not  available  to  open  the 
judgment  after  three  years,  but  the  ap- 
pellant must  make  a  case  independent  there- 
of, showing  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  there  is  no  at- 
tempt to  do  so  in  the  record  before  us.  If 
a  defendant  against  whom  judgment  was 
rendered  on  service  by  publication  could 
come  in  at  any  time  and  open  the  judg- 
ment merely  because  of  want  of  notice  of 
the  judgment,  there  would  be  little  stability 
in  a  judgment  obtained  by  substituted  serv- 
ice. And  so  we  think  the  very  object  of  the 
statute  (§  2833)  was  to  foreclose  the  right 
after  three  years  on  account  of  the  mere 
fact  of  want  of  notice,  but  at  the  same 
time  leave  §  2832  applicable  to  all  parties 
when  a  proper  case  is  made.  Obviously  the 
appellant  proceeded  upon  the  theory  that 
the  lack  of  notice,  together  with  a  showing 
of  a  meritorious  defense,  was  sufficient. 
But  this  is  a  mistaken  idea.  Section  2833 
provides  a  limitation  upon  that'  ground,  at 
the  expiration  of  which  time  the  party 
against  whom  judgment  is  rendered  in  the 
manner  therein  provided  is  barred  from 
opening  it  on  the  ground  of  want  of  notice 
alone.  No  facts  were  stated  bringing  the 
appellant  within  the  provisions  of  §  2832. 
Therefore  it  would  have  been  an  abuse  of 
discretion  on  the  part  of  the  court  below 
to  have  opened  the  judgment.  While  the 
court  below  denied  relief  upon  another 
ground,  its  order  was  right,  and  must  be 
affirmed. 
The  order  below  is  affirmed. 

Barnes,  J.,  took  no  part. 

Petition  for  rehearing  denied  February 
1,  1910.  .  -    ^  . 


KANSAS  8UPKEMB  COURT. 

H.  W.  DUNLAP 
v. 

CHARLES   E.    GIBSON,    Impleaded,   etc, 

Appt. 

(—  Kan.  — ,  112  Pac  698.) 

Notice  —  knowledge  —  presumptloii. 

1.  "Actual  notice"  and  ''knowledge"  are 
not  always  synonymous.  Upon  proof  of  suf- 
ficient facts,  the  law  will  presume  thikt  a 

Headnotes  by  Pobikb,  J.   / 


1072 


KANSAS  SUPREME  COURT. 


Jak., 


parly   has    information    equivalent   in    its 
legal  effects  to  actual  knowledge. 

Judgment  —  opening  —  absence  of  no- 
tice —  knowledge  of  agent. 

2.  A  party  against  whom  a  judgment  has 

been  rendered  upon  service  by  publication 

only  cannot  have  the  judgment  opened  up, 

under  §  83  of  the  Code  of  Civil  Procedure 

(Gen.  Stat.  1909,  §  5676,  §  77  of  the  old 

Code),  by  showing  that  he  had  no  actual 
notice  of  the  action  in  time  to  defend,  where 
it  sufficiently  appears  by  counter  afUdavits 
that  an  agent  duly  authorized  by  him  to 
represent  him  in  the  subject-matter  of  the 
litigation  had  notice  in  time  to  defend. 
Same  —  proof  of  autliority. 

3.  Where  such  an  application  is  made 
and  counter  affidavits  are  presented,  and  it 
is  attempted  to  bring  actual  notice  to  the 
defendant  by  showing  notice  to  an  agent, 
the  authority  of  the  agent  to  represent  the 
party  in  the  particular  litigation  in  which 
the  notice  was  given  must  be  established  by 
«lear  and  satisfactory  proof. 

E^vidence  —  sufficiency. 

4.  The  evidence  in  this  case  examined  and 
held  not  sufficient  to  show  authority  of  the 
agent  to  represent  the  appellant  in  the  sub- 
ject-matter of  the  action. 

(January  7,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of    the    District    Court    for    Cheyenne 
County   in   plaintiffs   favor,   and  from   an 
order  refusing  to  open  the  judgment  in  a 
suit  to  quiet  title  to  real  estate.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Fred  Robertson  for  appellant. 
Messrs.  J.  Ij.  Flnley  and  J.  S.  liang- 
made  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
eourt : 

Charles  E.  Gibson  lives  at  West  Newton, 
Massachusetts,  H.  W.  Dun  lap  brought  suit 
against  him  to  quiet  title  to  a  tract  of 
land  in  Cheyenne  county,  and  obtained  serv- 
ice upon  him  by  publication  only.  On  May 
"28,  1907,  judgment  by  default  was  taken 
in  favor  of  Dunlap.  On  August  15,  1908, 
Gibson  filed  an  application  to  open  up  the 
judgment,  under  §  83  of  the  Code  of  Civil 
Procedure  (Gen.  Stat.  1909,  §  5676),  and 
gave  notice  to  the  adverse  party  of  his  in- 
tention to  make  the  application  as  pro- 
vided by  the  statute,  and  filed  a  full  an- 
swer to  the  petition.  The  affidavits  in  sup- 
port of  this  motion  to  open  up  the  judg- 

Note.  —  The  above  opinion  seems  to  be 
the  first  to  discuss  the  question  of  notice 
to  agent  as  notice  to  principal,  for  the  pur- 
poses of  a  statute  allowing,  for  lack  of 
actual  notice,  opening  of  judgment  ren- 
dered on  constructive  service,  as  a  search 
has  failed  to  disclose  aujr  other  case  in- 
volving that  particular  point. 
31  L.R.A.(N.S.) 


ment  alleged  that  he  had  no  actual  notice 
of  the  pendency  of  the  suit  in  time  to  ap« 
pear  and  make  his  defense.  The  court  de- 
nied the  motion,  and  he  appeals. 

On  the  hearing  the  plaintiff,  by  way  of 
counter  affidavit,  offered  in  evidence  the 
deposition  of  Gibson,  in  which  he  testified 
that  he  had  been  engaged  in  western  land 
business  for  twenty-three  years,  and,  so 
far  as  possible,  took  personal  charge  of 
his  business.  He  further  testified:  "My 
Kansas  interests  are  quite  large  and  varied, 
and  are  in  charge  of  different  men.  Albert 
E.  King,  of  Mcpherson,  Kansas,  has  per- 
sonal charge  of  my  land  business,  with  a 
field  force  under  his  authority.  My  at- 
torneys in  different  parts  of  the  state  have 
charge  of  foreclosures  and  other  litiga- 
tions." He  was  then  asked:  "Has  Mr. 
King  authority  from  you  to  employ  coun- 
sel to  bring  a  legal  action  in  the  event  that 
the  same  should  be  necessary?  A.  If  my 
interests  were  jeopardized  by  any  legal 
action,  and  there  was  not  time  for  him  to 
consult  with,  or  get  written  instructions 
from  me,  he  would  have  authority  to  em- 
ploy counsel  in  such  emergency."  Plain- 
tiff then  introduced  evidence  showing  that 
A.  E.  King  knew  of  the  pendency  of  the 
suit  as  early  as  May  28,  1907,  before  the 
default  judgment  was  taken. 

In  our  opinion  the  court  should  have 
opened  the  judgment.  The  statute  express- 
ly provides  that  the  judgment  msy  be  open- 
ed up,  if  it  be  made  to  "appear  to  the  satis- 
faction of  the  court,  by  affidavit,  that  dur- 
ing the  pendency  of  the  action  he  had  no 
actual  notice  thereof  in  time  to  appear  in 
[court]  and  make  his  defense."  The  stat- 
ute is  remedial,  and  should  be  liberally  con- 
strued. In  Beckwith  v.  Douglas,  25  Kan. 
229,  it  was  held  that  by  the  words  "actual 
notice"  it  is  not  necessary  that  the  defend- 
ant be  fully  informed  as  to  the  time  of  eom- 
mencing  suit,  the  court  in  which  it  is  com- 
menced, the  property  attached,  the  exact 
amount  claimed,  nor  the  date  named  for  the 
answer.  It  is  further  said  that  "it  is 
enough  that  he  is  distinctly  and  dearly 
notified  that  a  suit  has  been  commenced 
and  is  pending  against  him,  and  notified 
from  such  a  source,  and  within  such  a  time, 
that,  by  the  exercise  of  ordinary  and  rea- 
sonable care  and  prudence,  he  can  ascer- 
tain all  details  and  make  his  defense.  And 
where  a  good  and  meritorious  defense  is 
presented,  courts  will  not  scan  too  closely 
or  technically  any  omission  to  pay  prompt 
attention  to  uncertain  and  indefinite  no- 
tices." 

There  seems  to  be  an  irreconcilable  con- 
flict in  the  authorities  as  to  whether  actual 
notice  is  synonymous  with  knowledge.  29 
Cyc  Law  &  Proo.  p.  1118;  21  Am.  k  Bug. 
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Enc.  Law,  p.  581|  note  4.  The  better,  rule 
seems  to  be  that  announced  in  Cleveland 
Woolen  Mills  v.  Sibert,  81  Ala.  140,  140, 
1  So.  773,  776,  where  it  is  said  in  the  opin- 
ion: 'however  closely  actual  notice  may 
in  many  instances  approximate  knowledge, 
.  .  .  there  may  be  actual  notice  without 
knowledge." 

In  2  Pomeroy'fl  Equity  Jurisprudence,  3d 
ed.  §  594,  the  author  says:  '^Within  the 
meaning  of  the  rules,  notice  may,  I  think, 
be  correctly  defined  as  the  information  con- 
cerning a  fact  actually  communicated  to  a 
party  by  an  authorised  person,  or  actually 
derived  by  him  from  a  proper  source,  or 
else  presumed  by  law  to  have  been  acquired 
by  him,  which  information  is  regarded  as 
equivalent  in  its  legal  effects  to  full  knowl- 
edge of  the  fact,  and  to  which  the  law  at- 
tributes the  same  consequences  as  would  be 
imputed  to  knowledge." 

No  doubt,  cases  might  arise  where  a  par- 
ty would  be  held  to  actual  notice  under 
§  83  of  the  Code,  by  proof  of  notice  to  an 
agent  duly  authorized  to  act  for  him  in  the 
matter.  In  our  opinion,  the  appellee  failed 
to  prove  by  satisfactory  evidence  that  King 
had  autliority  to  represent  the  appellant  in 
the  particular  litigation  concerning  which 
the  notice  was  given.  Tlie  provision  of  the 
Code  authorizing  judgments  to  be  opened 
has  always  been  liberally  construed,  and, 
where  such  an  application  is  resisted,  and 
it  is  attempted  to  bring  to  a  party  actual 
notice  of  the  pendency  of  the  action,  by 
showing  notice  to  an  agent,  the  authority 
of  the  agent  to  represent  him  with  respect 
to  the  subject-matter  of  the  action  should 
be  established  by  clear  and  satisfactory 
proof.  There  must  be  facts  shown  from 
w^hich  the  law  will  presume  the  party  to 
have  acquired  information  equivalent  in 
its  legal  efforts  to  actual  knowledge. 

The  judgmeiut  will  be  reversed,  and  the 
cause  remanded,  witli  instructions  to  open 
up  the  judgment  and  allow  appellant  to  de- 
fend. 

All  the  Justices  concur. 
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JAMES  B.  REGAN,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(—  C.  C.  A.  — ,  183  Fed.  293.) 

Evidence  —  importing  contract  labor  — 
statement  in  manifest. 

1.  Upon  trial  of  one  charged  with  assist- 
ing in  the  importation  of  a  contract  laborer 
into  the  country,  evidence  is  not  admissible 
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against  him,  of  a  statement  made  in  the 
foreign  country  in  an  unused  manifest 
blank  by  one  not  shown  to  be  the  agent  of 
accused,  to  the  effect  that  accused  paid  the 
passage  money  of  the  laborer. 

Crlminnl     law  —   Importing     contract 
labor  —  sufficiency  of  evidence. 

2.  To  warrant  a  recovery  under  a  statute 
making  it  a  misdemeanor  to  assist  in  im- 
porting into  the  country  a  contract  laborer, 
and  providing  that  one  violating  the  stat- 
ute shall  forfeit  and  pay  a  certain  sum 
which  shall  be  sued  for  and  recovered  by 
the  United  States  or  an  informer,  as  debts 
are  recovered  in  courts  of  equity,  guilt 
must  be  established  beyond  a  reasonable 
doubt. 

(November  14,  1010.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District 
of  New  York  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  re- 
cover the  penalty  for  alleged  violation  of 
the  contract  labor  law.    Reversed. 

Statement  by  Lacombe,  Circuit  Judge: 
This  cause  comes  here  upon  a  writ  of 
error  to  review  a  judgment  of  the  circuit 
court,  southern  district  of  New  York,  in 
favor  of  defendant  in  error,  plaintiff  be- 
low. The  action  was  to  recover  the  sum 
of  $1,000  by  way  of  penalty  for  an  al- 
leged violation  of  §  4,  5,  act  Feb.  20,  1007, 
chap.  1134,  34  Stat,  at  L.  900,  U.  S.  Comp. 
Stat.  Supp.  1909,  pp.  450,  451,  such  viola- 
tion consisting,  as  it  is  charged,  in  solicit- 
ing, assisting,  and  encouraging  the  impor- 
tation of  a  contract  laborer  into  this  coun- 
try. The  alien,  one  Foreau,  was  a  pastry 
cook  who  had  been  employed  in  the  Carle- 
ton  Hotel,  London,  and  who  presented 
himself  with,  as  he  says,  a  letter  of  intro- 
duction from  one  Neumann,  the  manager  of 
that  hotel,  to  the  defendant,  Regan,  pro- 
prietor of  the  Knickerbocker  Hotel  in  New 
York,  who  thereupon  gave  him  employment. 
At  the  end  of  fifty  days  he  was  discharged. 
Foreau  had  never  met  Regan  before  the 
interview  at  which  he  presented  the  letter, 
and  it  is  the  theory  of  the  government  that 
Neumann  was  the  agent  of  Regan  to  secure 
the  pastry  cook,  and  that,  in  suggesting 
his  going  to  the  Knickerbocker,  in  writing 
the  letter  of  introduction,  and  in  paying 
liis  passage, — all  which  Foreau  testified  that 
Neumann  did, — Neumann  was  acting  for 
Regan  or  on  his  procurement. 

Note.  —  The  general  question  whether  a 
suit  for  a  statutory  penalty  is  a  civil  or  a 
criminal  prosecution  is  treated  in  the  note 
to  Hepner  v.  United  States,  27  L.R.A. 
(N.S.)  739,  and  the  question  whether  the 
rule  of  reasonable  doubt  applies  in  such 
cases,  at  page  746  of  that  note. 
68 
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Argued  before  Lacoxnbei  Coxe,  and  Ward, 
Circuit  Judges. 

Mr.  Max  D.  Steuer,  for  plaintiff  in  er- 
ror: 

In  the  absence  of  any  testimony  that 
Neumann  was  the  agent  of  Regan,  or  was 
authorized  in  any  way  to  act  for  Regan, 
there  was  nothing  to  submit  to  the  jury 
to  pass  upon  in  that  respect. 

31  Cyc.  Law  &  Proc.  p.  1638;  Equitable 
Produce  k  Stock  Exch.  v.  Keyes,  67  111. 
App.  460;  Gore  v.  Canada  Life  Assur.  Co. 
119  Mich.  136,  77  N.  W.  650;  Wickham  v. 
Lehigh  Valley  R.  Co.  86  App.  Div.  182,  83 
N.  Y.  Supp.  146;  Legnard  v.  Standard  Life 
&  Acci.  Ins.  Co.  81  App.  Div.  320,  81  N.  Y. 
Supp.  516;  Leary  v.  Albany  Brewing  Co. 
77  App.  Div.  6,  70  N.  Y.  Supp.  130;  Fi- 
gueira  v.  Lemer,  62  App.  Div.  216,  65  N. 
Y.  Supp.  293;  O'Laughlin  v.  George  H. 
Hammond  &  Go.  21  N.  Y.  S.  R.  647,  4  N. 
Y.  Supp.  582. 

The  contract  of  employment  made  with 
the  alien  must  be  made  before  he  lands  in 
the  United  States. 

United  States  v.  Gay,  80  Fed.  254;  Moller 
V.  United  SUtes,  6  C.  C.  A.  450,  13  U.  S. 
App.  472,  57  Fed.  490;  United  States  v. 
Craig,  28  Fed.  795;  United  States  ▼.  Borne- 
man,  41  Fed.  751. 

The  proof  must  be  strong,  clear,  thorough, 
and  convincing. 

Childs  ▼.  Merrill,  66  Vt  302,  29  Atl. 
632;  Hazen  v.  Henry,  6  Ark.  86;  R.  T. 
Twyning,  2  Barn,  k  Aid.  386;  Horan  v. 
Weiler,  41  Pa.  470;  The  John  Martin, 
2  Abb.   (U.  S.)   172,  Fed.  Cas.  No.  7,357. 

Defendant  is  entitled  to  the  benefit  of 
the  presumption  of  innocence. 

United  States  v.  Lee  Huen,  118  Fed.  442; 
Mack  V.  Lancashire  Ins.  Co.  2  McCrary, 
211,  4   Fed.  59. 

'  A  person  cannot  establish  his  agency  by 
his  own  declarations. 

People's  Bank  v.  St.  Anthony's  Roman 
Catholic  Church,  109  N.  Y.  523,  17  N.  E. 
408;  Weltman  ▼.  Kotlar,  124  App.  Div. 
494,  108  N.  Y.  Supp.  952;  Fitch  v.  Chapin, 
10  Conn.  8;  Proctor  v.  Tows,  115  111.  138,  3 
N.  E.  569;  Streeter  v.  Poor,  4  Kan.  412; 
Creighton  ▼.  Keith,  16  Phila.  130;  San- 
ford  V.  Fountain,  49  Misc.  301,  99  N.  Y. 
Supp.  234. 

Mr  G.  D.  Rosenhelmer  also  for  plain- 
tiff in  error. 

Mr.  W.  li.  UTemple,  with  Mr.  Henry  A. 
Wise,  for  the  United  States. 

Lacombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Defendant  contends  that  there  was  not 
sufficient  evidence  to  take  the  case  to 
the  jury,  and  that  his  motion  to  dismiss 
at  the  close  of  the  testimony  should  have 
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been  granted.  Neumann  was  not  examined, 
and  the  defendant  did  not  take  the  stand. 
The  only  witnesses  were  Foreau  for  the 
government  and  Mrs.  Regan  for  the  defend- 
ant. She  had  acted  as  interpreter  at  the 
interview,  because  Foreau  did  not  speak 
English,  and  Regan  did  not  speak  French. 
The  evidence  to  support  the  government's 
contention  is  meager,  but  we  do  not  find 
it  necessary  to  discuss  it  in  detail,  since 
there  are  exceptions  in  the  case  which  call 
for  a  reversal,  and  on  a  new  trial  the  testi- 
mony may  be  somewhat  different. 

Section    12   of  the   act   of   February   20, 
1907,    provides   that,   upon   the   arrival    of 
any    alien    by   water    at   any    port   within 
the  United  States,  it  shall  be  the  duty  of 
the  master  of  the  vessel  having  said  alien 
(i.  e.,  an  alien  entering  the  United  States) 
on  board,  to  deliver  to  the  immigration  of- 
ficer9  at  the  port  of  arrival  lists  or  mani- 
fests made  at  the  time  and   place  of  em- 
barkation   of    such    alien    on    board    such 
vessel,  which  shall,  in  answer  to  questions 
at  the  top  of  said  list,  state  as  to  each 
alien  the  full  name,  age,  and  sex,  and  also- 
certain    other    particulars.      Among    these 
particulars  required  to  be  set  forth  in  the- 
manifest  is  the  statement  whether  the  alien 
has  paid  his  own  passage,  or  whetlier  it  has 
been  paid  by  any  other  person,  and,  if  so, 
by  whom.    These  lists  are  to  be  verified  un- 
der oath  by  the  master  of  the  vessel. 

A  manifest  was  prepared  before  embarka- 
tion, giving  particulars  as  to  Foreau.  It 
may  fairly  be  presumed  that  such  manifest 
was  delivered  to  the  immigration  officers, 
but  the  government  did  not  produce  it,  nor 
offer  it  in  evidence. 

It  appears  from  Foreau's  testimony  that 
a  blank  form  of  manifest  was  obtained 
from  the  steamship  company's  agent,  and 
that  it  was  filled  up  by  Neumann  in  his 
office  at  the  Carleton  Hotel,  witness  an- 
swering several  questions  which  Neumann 
put  to  him  when  filling  it  lip.  For  aome- 
reason,  proposed  manifest  was  unsatis- 
factory to  the ,  steamship  company,  so  a 
new  one  was  prepared  and  signed  when 
Neumann  paid  the  passage  money.  Foreau 
kept  the  old  form  and  produced  it  at  the- 
trial.  When  it  was  offered  in  evidence  de- 
fendant's counsel  objected,  as  follows:  **I 
object  to  it  because  it  clearly  contains  a 
deduction  here  as  to  an  important  item  in 
this  transaction,  the  payment  of  the  pas- 
sage money,  on  the  grounds  that  it  is  im- 
material,   incompetent,    and    irrelevant," 

The  objection  was  overruled,  exception 
reserved,  and  the  paper  admitted.  The 
first  part  of  this  objection  is  not  alto- 
gether clear,  but  counsel  did  specifically  call 
attention  to  the  part  of  the  document  which 
referred   to    payment    of    passage    money,. 
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and  objected  thai  the  evidence  offered  was 
incompetent.  The  eighteenth  question  called 
for  a  statement  by  whom  passage  was 
paid,  and  Mr.  Neumann's  written  answer 
thereto  was:  ''Mr.  Regan,  Hotel  Knicker- 
bocker, New  York." 

To  admit  this  document  was  substantial- 
ly to  admit  evidence  that  Neumann  had  made 
declarations  to  third  parties,  not  in  the 
presence  of  defendant,  as  to  what  defend- 
ant had  done,  which  would  clearly  be  in- 
competent. We  must  also  conclude  that 
the  introduction  of  this  piece  of  evidence 
was  harmful  to  defendant.  Indeed,  since 
the  only  witness  for  the  government  was 
Foreau,  it  is  highly  probable  that  the  jury 
found  in  this  apparently  corroborative 
statement  by  Neumann  sufficient  to  enable 
them  to  reach  the  conclusion  that  defend- 
ant was  guilty  of  the  offense  charged. 

It  may  be  noted  that  we  are  not  now 
expressing  any  opinion  as  to  whether  the 
original  manifest,  sworn  to  by  the  master 
of  the  vessel  and  duly  filed  with  officers 
of  the  government,  could  or  could  not  be 
admitted  in  evidence,  as  a  public  document 
or  on  any  other  theory;  that  question  may 
be  decided  when  it  is  presented.  The  ad- 
mission of  the  unused  filled  up  blank  form 
was  error  calling  for  reversal. 

Exception  was  also  reserved  to  the  court's 
refusal  to  charge  that,  in  order  to  warrant 
a  recovery  of  the  penalty,  the  evidence  must 
satisfy  the  jury  beyond  a  reasonable  doubt 
that  defendant  was  guilty  of  the  offense 
charged.  Since  there  is  to  be  a  new  trial, 
the  question  raised  by  that  exception  should 
be  now  decided. 

The  sections  of  the  act  of  1907,  on  which 
the  action  is  founded,  are  as  follows: 

"Sec.  4.  That  it  shall  be  a  misdemeanor 
for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation,  or  in  any  way 
assist  or  encourage  the  importation  or  mi- 
gration, of  any  contract  laborer  or  con- 
tract laborers  into  the  United  States,  un- 
less such  contract  laborer  or  contract 
laborers  are  exempted  under  the  terms  of 
the  last  two  provisos  contained  in  section 
two  of  this  act. 

"Sec  6.  That  for  every  violation  of 
any  of  the  provisions  of  section  4  of  this 
act,  the  persons,  partnership,  company,  or 
corporation  violating  the  same,  by  knowing- 
ly assisting,  encouraging,  or  soliciting  the 
migration  or  importation  of  any  contract 
laborer  into  the  United  States,  shall  for- 
feit and  pay  for  every  such  offense  the 
sum  of  $1,000,  which  may  be  sued  for  and 
recovered  by  the  United  States,  or  by  any 
person  who  shall  first  bring  his  action  there- 
for in  his  own  name  and  for  his  own  bene- 
fit, including  any  such  alien  thus  promised 
31  L,R.A.(N.S.) 


labor  or  service  of  any  kind  as  aforesaid, 
a^  debts  of  like  amount  are  now  recovered 
in  the  courts  of  the  United  States;  and 
separate  suits  may  be  brought  for  each 
alien  thus  promised  labor  or  service  of  any 
kind  as  aforesaid." 

Section  4  differs  from  the  same  section 
in  the  earlier  statute  in  providing  that  the 
offense  of  prepaying  transportation  and 
encouraging  the  immigration  of  a  contract 
laborer  "shall  be  a  misdemeanor;"  the  ear- 
lier act  provided  merely  that  it  "shall  be 
unlawful." 

Over  thirty  years  ago  the  Supreme  Court 
held  that,  in  an  action  brought  by  the  gov- 
ernment to  recover  penalties  for  alleged 
frauds  upon  the  revenue,  the  burden  rests 
upon  the  government  to  make  out  its  case 
beyond  a  reasonable  doubt.  The  statute 
in  that  case  (section  48,  chap.  173,  13  Stat. 
at  L.  240,  act  June  30,  1864),  provided  that 
any  person  who  shall  have  in  his  custody 
or  possession  any  distilled  spirits  subject 
to  duty,  for  the  purpose  of  selling  the 
same  with  the  design  of  avoiding  payment 
of  the  duties  imposed  thereon,  shall  be 
liable  to  a  penalty  of  $500  (Chaffee  v.  Unit- 
ed States,  18  Wall.  518,  21  L.  ed.  908). 
There  seems  ^  us  to  be  no  difference  in 
substance  between  the  provision  that  one 
"shall  forfeit  and  pay,"  and  the  provision 
that  one  "shall  be  liable  to  a  penalty." 
That  the  act  charged  to  have  been  committed 
by  defendant  in  the  case  at  bar  was  a  crime 
is  indisputable.  The  statute  expressly 
makes  it  a  misdemeanor. 

In  Lilienthal  v.  United  States,  07  U.  S. 
271,  24  L.  ed.  906,  it  was  pointed  out  that 
the  rule  laid  down  in  Chaffee  v.  United 
States,  supra,  did  not  apply  to  informa- 
tions in  rem  against  property,  which  the 
court  says  differ  widely  from  ''an  action 
against  the  person  to  recover  a  penalty  im- 
posed to  punish  an  offender."  In  no  other 
case  which  we  have  been  able  to  find  in 
the  Supreme  Court  reports  is  the  Chaffee 
Case  criticized  or  distinguished  in  any  way. 
In  the  court  of  appeals  for  the  eighth  cir- 
cuit, there  is  an  elaborate  discussion  of  the 
question,  citing  many  authorities.  United 
States  V.  Shapleigh,  4  C.  C.  A.  237,  12  U. 
S.  App.  26,  54,  Fed.  126.  In  that  case  the 
government  brought  suit  to  recover  the 
double  damages  and  penalty  of  $2,000  pre- 
scribed by  §  3400,  U.  S.  Rev.  Stat.  U.  8. 
Comp  Stat.  1901,  p.  2328,  against  any  person 
presenting  a  false  or  fraudulent  claim 
against  the  United  States.  The  conclusion 
reached  was  that  the  government  "might 
have  maintained  a  civil  suit  for  the  single 
damages  it  sustained,  if  any,  from  the 
wrongful  acts  of  the  defendant,  .  •  , 
without  establishing  its  case  beyond  a  rea- 
sonable   doubt.    •    •    •    But    when,    under 
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the  form  of  this  civil  suit,  the  government 
sought  to  punish  this  defendant  for  felonies 
by  recovering  the  penalty  of  double  dam- 
ages and  $2,000,  for  each  offense,  it  made 
this  proceeding  criminal  in  its  nature  and 
purpose,  and  invoked  the  application  to  it 
of  the  rules  of  evidence  applicable  to  crimi- 
nal trials." 

The  counsel  for  the  government  insists 
that  the  question  was  decided  adversely  to 
the  contention  of  defendant  in  Hepner  v. 
United  States,  213  U.  S.  103,  63  L.  ed.  720, 
27  L.R.A.(N.S.)  730,  29  Sup.  Ct.  Rep. 
474,  16  A.  ft  E.  Ann.  Gas.  060.  In  that  case, 
upon  the  trial  of  a  cause  of  action  in  all 
respects  like  the  one  at  bar,  the  trial  judge 
directed  a  verdict  for  the  plaintiff  (the 
United  States).  Writ  of  error  was  sued 
out  to  this  court,  which  certified  to  the 
Supreme  Court  the  question  whether  in  such 
a  suit  verdict  could  be  directed  for  the 
plaintiff.  The  certificate  stated  that  it  ap- 
peared by  undisputed  testimony  that  de- 
fendant had  committed  an  offense  against 
§§  4  and  5  of  the  act  of  1903  (act  March  3, 
1903,  chap.  1012,  32  Stat,  at  L.  1214).  This 
was  the  earlier  statute  which  did  not  pro- 
vide expressly  that  the  offense  should  be 
a  misdemeanor.  The  Suprenn  Court  dis- 
cusses the  subject  at  some  length,  holding, 
as  had  been  held  before  in  numerous  cases, 
that  the  action  before  it  was  a  civil  suit, 
but  not  overruling  the  decisions  in  Boyd 
V.  United  States,  116  U.  S.  616,  20  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524,  and  Lees  ▼.  Unit- 
ed States,  160  U.  S.  476,  37  L.  ed.  1150, 
14  Sup.  Ct.  Rep.  163,  which  held  that  in 
such  suits  defendants  could  not  be  com- 
pelled to  be  witnesses  against  themselves. 
"The  Lees  and  Boyd  Cases,''  says  the  court, 
"do  not  modify  or  disturb,  but  recognize, 
the  general  rule  that  penalties  may  be  re- 
covered by  civil  actions,  although  such  ac- 
tions may  be  so  criminal  in  their  nature 
that  the  defendant  cannot  be  compelled  to 
testify  against  himself  in  such  actions,  in 
respect  to  any  matters  involving,  or  that 
may  involve,  his  being  guilty  of  a  crimi- 
nal offense."  The  court  in  the  Hepner  Case 
held  that  the  Boyd  and  Lees  Cases  did  not 
negative  the  proposition  that  the  court 
may  direct  a  verdict  for  the  plaintiff  in  a 
civil  action  to  recover  statutory  penalties 
or  forfeitures,  but  it  does  not  necessarily 
result  from  that  decision  that  recovery,  even 
in  a  civil  action,  of  an  arbitrary  penalty 
prescribed  for  a  misdemeanor  may  be  had 
when  there  is  a  reasonable  doubt  as  to 
whether  the  defendant  was  guilty  of  the  of- 
fense. 

In  the  Hepner  opinion  the  court  is  care- 
ful to  say,  more  than  once,  that  the  certifi- 
eate  states  that  the  evidence  was  imdis- 
puted,  which,  "in  effect*  requires  the  court 
31  L.R.A.(N.S.) 


to  assume,  as  the  basis  of  any  answer  ts 
the  question,  that,  according  to  the  un- 
disputed testimony,  the  government  proved 
the  alleged  violation  of  law.  In  such  a  case 
there  are  no  facts  for  the  jury  to  consider." 
It  may  be  added  that,  if  there  are  no  facts 
for  the  jury  to  consider,  no  question  of 
reasonable  doubt  can  possibly  arise.  We 
conclude,  therefore,  that  Hepner  v.  Uni- 
ted  States  does  not  warrant  the  lower  Fed- 
eral courts  in  disregarding  the  holding  in 
Chaffee  v.  United  States,  and  are  of  the 
opinion  that  it  was  error  to  refuse  the  re- 
quest to  charge  the  jury  that  the  govern- 
ment must  prove  its  case  beyond  a  reason- 
able doubt. 

It  will  be  understood  that  wo  now  decide 
only  the  concrete  case  before  us  under  this 
particular  statute.  What  may  be  the  prop- 
er rule  under  some  other  statute  is  a  ques- 
tion which  will  be  dealt  with  when  it  is 
presented. 

Objection  was  raised  to  the  accepting  aa 
interpreter  of  an  employee  of  the  govern- 
ment. We  do  not  find  error  in  this,  but  are 
clearly  of  the  opinion  that,  since  the  gov- 
ernment does  not  furnish  official  inter- 
preters for  the  use  of  the  courts,  it  would 
be  better  practice  for  the  trial  court  to  re- 
fuse to  accept  the  services  of  anyone  aa 
interpreter  who  is  in  the  employ  of  either 
party,  except  upon  the  consent  of  both 
sides. 

The  judgment  is  reversed. 


UNITCD  STATES  CIRCUIT  C017RT 
OF  APPEIALS,   FIFTH  CIRCUIT. 

QEORQE  E.  DOWNS,  Plff.  in  Err., 

v. 

E.  A.  BLOUNT  et  aL 

<05  C.  C.  A.  289,  170  Fed.  15.) 

Deed  —  defective  acknowledgment  ^ 
curative  act  —  obligation  of  contract. 

1.  No  obligation  of  contract  is  impaired 
by  a  statute  giving  effect  to  a  defectively 
acknowledged  deed  which  has  been  on  rec- 
ord ten  years,  so  far  as  it  applies  to  one 
who    purchased    the     property    from     the 

Note.  —  Con8titutiottality  of  etatiites 
curing  defective  acknoicledgtnetUs  o/ 
conveyances  of  real  property. 

Tliis  note,  of  course,  does  not  purport  to 
cover  the  entire  question  of  constitution- 
ality of  curative  statutes,  but  is  limited 
strictly  to  cases  where  the  statute  was  one 
concerning  the  curing  of  defective  acknowl- 
edgments of  conveyances  of  real  property. 
It  should  also  be  noted  that  there  are  many 
cases  which  deal  with  the  applicability  or 
construction  of  statutes  curing  defective 
acknowledgments,   which,  however,   do   not 
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grantor's  heirs  fifty  years  after  the  execu- 
tion of  the  deed,  with  full  knowledge  of 
the  facts. 

Same  — due  process  of  law. 

2.  A  statute  curing  defectively  acknowl- 
edged deeds  which  had  been  on  record  for 
ten  years  does  not  deprive,  of  due  process 
of  law,  one  claiming  under  a  deed  from 
the  grantor's  heirs  Siken  fifty  years  after 
the  execution  of  the  original  deed,  with 
full  knowledge  of  the  facts. 

Same  —  curative  law. 

3.  A  constitutional  prohibition  of  the 
enactment  of  retroactive  laws  is  not  viO' 
lated  by  a  statute  curing  defectively  ac- 
knowledged deeds  which  have  been  on  rec- 
ord for  more  than  ten  years  so  far  as  it 
affects  the  rights  of  one  who,  fifty  years 
after  the  execution  of  the  deed,  purchases 


the  property  from  the  grantor's  heirs«  with 
full  knowledge  of  the  facts. 

Same  — >  purchase  pendente  lite  —  rights. 

4.  One  who  purchases  real  estate  from 
the  heirs  of  a  grantor  whose  deed  was  de- 
fectively acknowledged,  at  a  time  when 
litigation  concerning  the  title  is  pending, 
ac(^uires  no  vested  right  to  the  property 
which  cannot  be  affected  by  legislation  cur- 
ing the  defective  acknowledgment. 

Same  —  defective  acknowledgment. 

5.  The  mere  fact  that  the  deed  of  a 
married  woman  is  not  acknowledged  and 
certified  as  required  by  statute  does  not 
render  it  void  to  such  a  degree  that  it  can- 
not be  cured  by  the  legislature. 

(McCormick,  Circuit  Judge,  dissents.) 
(May  3,  1909.) 


pass,  directly  at  least,  upon  the  constitu- 
tionality of  such  statutes.  These  caseSi  of 
course,  are  also  outside  the  scope  of  this 
note. 

The  constitutionality  of  statutes  curing 
defective  acknowledgments  of  conveyances 
of  real  property,  in  the  absence  of  the  im- 
pairment of  vested  rights,  seems  to  have 
been  upheld  in  the  majority  of  cases  in 
which  the  question  has  arisen.  At  least, 
this  is  true  of  those  cases  where  a  defective 
acknowledgment  is  not  considered  as  ren- 
dering a  conveyance  absolutely  void  and  of 
no  effect.  As  was  said  in  1  Enc.  L.  &  P. 
916:  "A  reason  frequently  given  for  this 
holding  is  that  the  acts  do  not  operate  on 
the  deed  or  contract  itself,  thus  creating  a 
right  that  did  not  previously  exist,  or  al- 
tering the  terms  of  an  existing  contract, 
but  simply  affect  the  mode  of  proof,  so  that 
the  intention  of  the  contracting  parties  is 
carried  into  effect,  and  a  contract  such  as 
a  court  of  chancery  ought  to  enforce  is 
made  valid  and  binding  in  law.  In  other 
ctt£es  such  acts  have  been  sustained  on  the 
principle  that  where  a  statutory  require- 
ment is  one  which  might  have  been  dis- 
pensed with  by  the  legislature  when  it  was 
enacted,  it  is  within  the  power  of  the  legis- 
lature to  dispense  with  it  by  a  subsequent 
statute  in  the  nature  of  a  curative  act." 

Cases  supporting  tiiis  proposition  are 
Raverly  v.  Fridge,  3  McLean,  230,  Fed. 
Cas.  No.  11,686;  Webb  v.  Den,  17  How. 
576,  16  L.  ed.  36;  Green  v.  Abraham,  43 
Ark.  420;  Johnson  v.  Richardson,  44  Ark. 
365  (right  to  dower);  Cupp  v.  Welch,  50 
Ark.  294,  7  S.  W.  139  (action  by  heirs  at 
law  to  recover  property  conveyed  by  ad- 
ministrator of  intestate  and  deiectively  ac- 
knowledged) ;  Sidway  v.  Lawson,  58  Ark. 
117,  23  S.  W.  648  (failure  of  wife  to  join 
in  execution  of  the  deed) ;  Bryan  v  Bryan, 
62  Ark.  79,  34  S.  W.  260  (evidently  recog- 
nizing the  constitutionality  of  the  act) ; 
Lanzer  v.  Butt,  84  Ark.  335,  105  S.  W. 
595;  Summer  v.  Mitchell,  29  Fla.  179,  14 
L.R.A.  815,  30  Am.  St.  Rep.  106,  10  So. 
562;  Steger  v.  Traveling  Men's  BIdg.  &  L. 
Asso.  208  111.  236,  100  Am.  St.  Rep.  225, 
70  N.  E.  236;  Fugman  ▼.  Jiri  Washington 
31  L.R.A.(N.S.) 


Bldg.  &  L.  Asso.  209  111.  176,  70  N.  E.  644; 
Maxwell  v.  Lincoln  &  F.  W.  Bldg.  k  L. 
Asso.  216  111.  85,  74  N.  E.  804;  Garlick  v. 
Mutual  Loan  &  Bldg.  Asso.  129  111.  App. 
402,  affirmed  in  236  111.  232,  86  N.  E.  236 
(evidently  recognizing  the  constitutionality 
of  the  statute) ;  Maxey  v.  Wise,  25  Ind.  I; 
Hornet  v.  Dumbeck,  39  Ind.  App.  482,  78 
N.  E.  691;  Newman  v.  Samuels,  17  Iowa, 
528*  Ferguson  v.  Williams,  68  Iowa,  717, 
13  N.  W.  49;  Bresser  v.  Saarman,  112 
Iowa,  720,  84  N.  W.  920  (deed  of  adop- 
tion) ;  Grove  v.  Todd,  41  Md.  633,  20  Am. 
Rep.  76;  Edwards  v.  Oil  City  Bldg.  &  Sav. 
Asso.  137  111.  App.  522;  Weeping  Water  v. 
Reed,  21  Neb.  261,  31  N.  W.  797;  Gordon 
V.  Collett,  107  N.  C.  362,  12  S.  E.  332;  Bar- 
rett v.  Barrett,  120  N.  C.  127,  36  L.R.A. 
226,  26  S.  E.  691;  Penland  v.  Barnard,  146 
N.  C.  378,  59  S.  E.  1109;  Powers  v.  Baker, 
152  N.  C.  718,  68  S.  E.  203;  Barton  v.  Mor- 
ris, 15  Ohio,  408;  Chesnut  v.  Shane,  16 
Ohio,  599,  47  Am.  Dec.  387;  Dengenhart  v. 
Cracraft,  36  Ohio  St.  549;  Journeay  v. 
Gibson,  56  Pa.  57 ;  Shrawder  v.  Snyder,  142 
Pa.  1,  21  Atl.  796;  Hughes  v.  Cannon,  2 
Humph.  589;  Johnson  v.  Taylor,  60  Tex. 
360;  Ariola  v.  Newman,  51  Tex.  Civ.  App. 
617,  113  S.  W.  157;  Haney  v.  Gartin,  61 
Tex.  Civ.  App.  677,  113  S.  W.  166;  Skellin- 
ger  V.  Smith,  1  Wash.  Terr.  370;  1  Enc.  L. 
&  P.  916. 

A  statute  empowering  courts  to  correct 
and  relieve  against  errors  and  mistakes  in 
deeds  of  husband  and  wife  intended  to  con- 
vey or  encumber  the  lands  or  estate  of  the 
wife,  which  had  been  held  constitutional 
in  Goshorn  v.  Purcell,  11  Ohio  St.  641, 
and  Smith  v.  Turpin,  20  Ohio  St.  478, 
which  were  cases  where  the  defect  con- 
sisted in  the  omission  of  the  name  of  the 
wife  in  the  granting  clause  of  the  deed, 
was  held  also  applicable  to  and  to  cure 
the  omission  of  the  officer  to  certify  the 
separate  examination  of  the  wife,  in  Kil- 
bourn  v.  Fury,  26  Ohio  St.  153. 

A  case  which  has  been  cited  in  this  con- 
nection is  Pelt  V.  Payne,  90  Ark.  600,  134 
Am.  St.  Rep.  45,  30  S.  W.  426,  holding 
constitutional  a  statute  curing  mortgages 
which  were  defective  by  reason  of  a  prior 
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ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Texas  to  review  a  judgment  in  plaiutifT's 
favor  in  an  action  of  trespass  to  quiet  title 
to  certain  lands.     Reversed. 

Statement  by  Shelby,  Circuit  Judge: 
In  the  court  below  there  was  a  consolida- 
tion of  the  causes  styled  "Emma  V.  Powell 
V.  George  E.  Downs/'  and  ''E.  A.  Blount  v. 
George  £.  Downs  et  al./'  both  being  ac- 
tions of  trespass  to  try  title  imder  the  stat- 
utes of  Texas.  The  land  involved  is  the 
east  half  of  the  Joses  Hobdy  league,  situ- 
ated in  San  Augustine  county,  Texas. 

The  original  petition  of  Emma  V.  Powell, 
was  filed  on  February  27,  1904,  the  plain- 
tiff therein  claiming  to  be  the  owner  of  an 


undivided  one-fourth  interest  in  the  east 
half  of  said  league.  The  original  petition 
of  E.  A.  Blount  was  filed  on  October  5, 
1907,  the  plaintiff  therein  claiming  the  east 
half  of  said  league.  On  November  4,  1907, 
the  Garrison-Norton  Lumber  Company  filed 
its  petition  in  intervention  claiming  the 
timber  on  the  land  in  controversy.  The 
plaintiff  in  error,  George  E.  Downs,  an- 
swered the  petitions  of  the  plaintiffs  and 
intervener  by  a  general  demurrer,  plea  of 
"not  guilty,"  and  pleas  of  the  statutes  of 
three,  five,  and  ten  years'  limitations,  and, 
by  cross  action,  bought,  in  S.  W.  Blount 
and  F.  G.  Roberts,  Jr.,  warrantors  in  the 
chain  of  title  unijier  which  Downs  held; 
and  in  his  cross  action  against  the  inter- 
vener he  alleged  that  the  claim  of  the  inter- 


statute,  providing  that  no  •  conveyance  or 
mortgage  affecting  the  homestead  of  any 
married  man  should  be  valid  unless  the 
wife  joins  in  its  execution  and  acknowl- 
edges the  same.  And  see  Randall  v. 
Kreiger,  23  Wall.  137,  23  L.  ed.  124,  suffi- 
ciently set  out  in  Downs  v.  Blount. 

Some  of  the  cases  go  much  farther  than 
the  majority  of  the  above,  and  hold  that 
the  legislature  has  power  to  validate  de- 
fective acknowledgments,  even  where,  be- 
cause of  the  defective  acknowledgments,  the 
conveyance  was  originally  defective,  for 
the  purpose  of  passing  title.  Watson  v. 
Mercer,  8  Pet  88,  8  L.  ed.  876,  affirming  1 
Watts,  330;  Bamet  v.  Bamet,  15  Serg.  k 
R.  72,  10  Am.  Dec.  516  (holding,  however, 
that  the  curative  act  does  not  apply  to  judg- 
ments rendered  previous  to  its  passage) ; 
Tate  V.  Stooltzfoos,  16  Serg.  &  R.  35,  16 
Am.  Dec.  546. 

The  court  in  Tate  v.  Stooltzfoos,  supra, 
said:  "I  will  just  add  that  it  is  an 
abuse  of  terms,  to  contend  that  this  is 
an  act  devesting  vested  rights.  Such  acts 
would  be  odious  and  unjust,  as  well  as  un- 
constitutional;  for  it  is  not  intended,  by  a 
vested  right,  that  it  shall  be  a  right  to  do 
wrong,  to  take  advantage  of  a  mere  slip  in 
form  where  the  transaction  is  a  bona  fide 
one;  and  to  avoid  an  honest  conveyance, 
fairly  acknowledged,  in  the  hands  of  an  in- 
nocent purchaser." 

A  case  closely  related  to  the  above,  al- 
though not  strictly  within  this  note,  is 
Goodykoontz  v.  Olsen,  54  Iowa,  174,  6  N. 
W.  2Cf3,  where,  evidently  not  wishing  to 
put  such  a  construction  upon  a  statute  as 
would  make  it  of  doubtful  constitutionality, 
the  court  held  that  an  act  making  legal  the 
acknowledgment  of  all  deeds  was  designed 
to  apply  only  where  there  was  a  legal  deed 
antecedent  to  any  attempted  acknowledg- 
ment, and  not  to  tax  deeds  which,  accord- 
ing to  a  statute,  convey  nothing  unless  ac- 
knowledged. 

And  see  the  review  by  Justice  Cooley  of 
this  class  of  cases,  infra. 

Such  an  act  is  not  an  impairment  of  the 
obli^tions  of  a  contract.  Raverty  v. 
Fridge,  3  McLean,  230;  Fed.  Cas.  No. 
31  L.R.A.(N.S.) 


11,586;  Watson  v.  Mercer,  8  Pet.  88,  8 
L.  ed.  876,  affirming  1  Watts,  330  (married 
woman's  deed) ;  Steger  v.  Traveling  Men's 
Bldg.  &  L.  Asso.  208  111.  236,  100  Am.  St. 
Rep.  226,  70  N.  E.  236;  Brinton  v.  Seevers, 
12  Iowa,  389;  Chesnut  v.  Shane,  16  Ohio, 
599,  47  Am.  Dec.  387. 

Nor  an  assumption  of  judicial  power. 
Sidway  v.  Lawson,  58  Ark.  117,  23  S.  W. 
648;  Steger  v.  Traveling  Men's  Bldg.  k  U 
Asso.  208  111.  236,  100  Am.  St.  Rep.  225, 
70  N.  E.  236;  Chesnut  v.  Shane,  16  Ohio, 
599,  47  Am.  Dec.  387. 

However,  in  Robinson  v.  Barfield,  6  N. 
C.  (2  Murph.)  391,  a  private  act  confirm- 
ing title  in  one  whose  title  to  property  de- 
pended upon  deeds  of  married  women  which 
were  void  because  of  defective  acknowl- 
edgments was  held  to  be  void  as  interfer- 
ing with  the  judiciary.  And  see  Alabama 
Life  Ins.  &  T.  Ca  v.  Boykin,  38  Ala.  510, 
infra. 

Such  an  act  does  not  have  the  effect  of 
depriving  the  owner  of  his  property  with- 
out due  process  of  law,  or  of  taking  private 
property  for  public  use  without  compensa- 
tion. Weeping  W^ater  v.  Reed,  21  Neb. 
261,  31  N.  W.  797,  a  case  where  a  plat  of 
part  of  a  village  containing  a  certain  square 
was  defectively  acknowledged. 

In  Green  v.  Abraham,  43  Ark.  420,  it 
was  said  of  a  statute  curing  defective  ac- 
knowledgments that  it  was  a  retrospect! \*e 
law,  that  is,  that  it  was  made  to  operate 
on  past  transactions  and  conveyances,  but 
that  the  Arkansas  Constitution  contained 
no  inhibition  against  legislation  of  that 
kind,  provided  the  obligation  of  the  con- 
tract be  not  thereby  impaired. 

In  Webb  v.  Den,  17  How.  576,  15  L.  ed. 
35,  a  statute  providing  tjiat  a  deed  regis- 
tered twenty  years  or  more  should  be  pre- 
sumed to  be  on  lawful  authority,  although 
the  certificate  of  acknowledgment  was  in- 
formal or  not  registered,  was  held  not  to 
be  a  "retrospective  law"  under  the  Consti- 
tution of  Tennessee,  which  the  legislature 
was  forbidden  to  pass.  The  court  said  it 
was  prospective,  declaring  what  should 
thereafter  be  received  in  court  as  legal  evi- 
dence of  the  authenticity  of  ancient  deeds. 
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Tener  was  a  pretended  and  fictitious  claim, 
and  invi&Iid  and  known  to  the  intervener 
to  be  invalid,  or  it  could  have  been  known 
by  the  exercise  of  ordinary  prudence,  and 
asked  for  judgment  for  the  timber  cut  and 
removed  by  said  intervener. 

S.  W.  Blount  answered  this  cross  action 
with  a  general  demurrer  and  plea  of  "not 
guilty."  It  appeared  upon  the  trial  that 
F.  G.  Roberts,  Jr.,  was  dead,  and  the  cross 
action  was  dismissed  as  to  him.  On  No- 
vember 18,  1907,  the  causes  were  consoli- 
dated. It  appeared  upon  the  trial  of  the 
consolidated  causes  that  E.  A.  Blount  had 
acquired  the  interest  claimed  by  the  plain- 
tiff Emma  V.  Powell,  and  he  was  substi- 
tuted as  plaintlif  in  her  stead,  and  she  was 
dismissed  from  the  suit.     The  consolidated 


causes  were  tried  before  a  jury  on  De- 
cember 10,  1907,  and,  under  peremptory 
instructions  from  the  court,  the  jury 
brought  in  the  following  verdict:  ''We,  the 
jury,  find  in  favor  of  the  plaintiff,  E.  A. 
Blount,  and  against  the  defendant,  George 
E.  Downs,  for  the  land  in  controversy, 
except  the  timber  thereon  sold  by  Blount 
to  the  intervener,  Garrison-Norton  Lumber 
Company;  and  as  to  said  timber  on  said 
land  so  sold,  we  find  in  favor  of  the  inter- 
vener, Garrison-Norton  Lumber  Company, 
and  against  the  defendant,  George  E. 
Downs,  for  such  timber;  and  we  find  in 
favor  of  the  defendant,  George  E.  Downs,  on 
his  cross  action  against  the  defendant,  S. 
W.   Blount,  on  his  warranty   for  the  sum 


In  Watson  v.  Mercer,  8  Pet.  88,  8  L.  ed. 
876,  Justice  Story,  in  answer  to  the  con- 
tention that  a  statute  curing  defective  ac- 
knowledements  of  conveyances  of  realty  de- 
vested the  heirs  at  law  of  the  grantor  of 
vested  rights,  said  that  it  was  clear  tliat 
the  United  States  Supreme  Court  had  no 
ri^ht  to  pronounce  an  act  of  the  state  leg- 
islature void,  as  contrary  to  the  Constitu- 
tion of  the  United  States,  from  the  mere 
fact  that  it  devests  antecedent  vested  rights 
of  property;  that  the  Constitution  of  the 
United  States,  did  not  prohibit  the  states 
from  passing  retrospective  laws  generally, 
but  only  ex  post  iacto  laws. 

Said  the 'Court  in  Johnson  v.  Richardson, 
44  Ark.  365:  "We  do  not  mean  to  say 
that  the  legislature  could  retroactively  con- 
fer upon  a  married  woman  an  autnority 
which  she  did  not  previously  possess. 
.  .  .  Mrs.  Richardson  had  the  power  all 
the  time  to  relinquish  her  dower;  she  was 
restricted  merely  in  the  manner  of  its  exer- 
cise. As  the  legislature  might  have  ante- 
cedently authorized  her  to>  exercise  the 
power  without  an  examination,  separate 
and  apart  from  her  husband,  or  without 
any  examination  at  all,  so  it  might  sub- 
se  quently  remove  any  defect  arising  merely 
in  the  form  of  proceeding.  And  so  far  from 
this  being  an  invasion  of  her  vested  rights, 
it  is  giving  to  her  act  the  very  etTect  wliich 
she  intended,  and  which  from  mistake  or 
accident  has  not  been  effected." 

In  Reid  v.  Hart,  45  Ark.  41,  it  was  said 
in  regard  to  the  act  curing  defective  ac- 
knowledgments, that  one  cannot  have  a 
vested  right  in  a  rule  of  evidence. 

So,  in  Barton  v.  Morris,  15  Ohio,  408, 
where  an  objection  was  made  to  a  deed  be- 
cause the  magistrate,  in  taking  the  ac- 
knowledgment of  the  grantors,  had  not  af- 
fixed his  seal,  it  was  said:  ^'Section  2  of 
the  statute  (Swan's  Rev.  Stat.  269)  de- 
clares that  the  deed  shall  be  held  sufficient 
to  pass  the  legal  title,  notwithstanding  the 
omission.  The  words  are  'shall  be  good 
and  valid  in  law  and  equity.'  The  statute 
purports  to  act  retrospectively, — not  to 
create  a  title  where  none  existed  before,  but 
to  make  that  a  good  title  which  the  parties 
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themselves  meant  to  make  good,  by  dis- 
pensing with  a  part  of  the  form  required 
of  the  officer,  and  by  him  carelessly  and 
negligently  omitted.  This  statute  has  been 
repeatedly  under  the  examination  of  this 
court  upon  the  circuit,  and  has  received  the 
sanction  of  all  its  members,  as  a  law  of 
binding  force.  It  violates  the  obligation 
of  no  contract,  devests  no  vested  right;  but, 
on  the  contrary,  supports  a  contract  fairly 
and  honestly  made,  and  such  a  -one  as  a 
court  of  chancery  would  have  enforced." 

As  was  above  pointed  out,  there  are 
cases  which  go  so  far  as  to  hold  the  cura- 
tive act  constitutional  even  as  applied  to 
eases  where  it  is  considered  that  the  de> 
fective  acknowledgment  rendered  the  con 
veyance  absolutely  void  ^and  of  no  effect 
It  was  said  of  these  cases  in  Cooley  oi. 
Constitutional  Limitations,  7th  ed.  p.  538, 
"At  first  sight  these  cases  may  seem  to  go 
beyond  the  mere  confirmation  of  a  con- 
tract, and  to  be  at  least  technically  objec- 
tionable, as  depriving  a  party  of  property 
without  an  opportunity  for  trial,  inas- 
much as  they  proceed  upon  the  assumption 
that  the  title  still  remained  in  the  grantor, 
and  that  the  healing  act  was  required  for 
the  purpose  of  devesting  him  of  it,  and 
passing  it  over  to  the  grantee.  Apparently, 
therefore,  there  would  seem  to  be  some  force 
to  the  objection  that  such  a  statute  de- 
prives a  party  of  vested  rights.  But  the 
objection  is  more  specious  than  sound.  If 
all  that  is  wanting  to  a  valid  contract  or 
conveyance  is  the  observance  of  some  legal 
formality,  the  party  may  have  a  legal  right 
to  avoid  it;  but  this  right  is  coupled  with 
no  equity,  even  thougli  the  case  be  such 
that  no  remedy  could  be  afforded  the  other 
party  in  the  courts.  The  right  which  the 
healing  act  takes  away  in  such  a  case  is 
the  right  in  the  party  to  avoid  his  con- 
tract,— a  naked  legal  right  which  it  is 
usually  unjust  to  insist  upon,  and  which 
no  constitutional  provision  was  ever  de- 
signed to  protect." 

But  whether  criticism  of  these  cases  is 
justified  or  not,  the  consensus  of  opinion  in 
cases  where  a  defective  acknowledgment  is 
considered  as  rendering  the  conveyance  ab- 
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of  $2,435.40,  together  with  6  per  cent  in- 
terest thereon  from  December  8,  1881." 

Thereupon  judgment  was  rendered  upon 
said  verdict  in  favor  of  the  defendants  in 
error,  E.  A.  Blount  and  Garrison-Norton 
Lumber  Company,  against  the  plaintiff  in 
error,  George  E.  Downs,  for  the  land  and 
timber  sued  for,  but  with  a  judgment  in 
favor  of  the  plaintiff  in  error  on  his  cross 
action  against  S.  W.  Blount,  for  $6,234.37, 
with  6  per  cent  interest  from  date,  to  all 
of  which  rulings  of  the  court  the  plain- 
tiff in  error  duly  excepted. 

Both  plaintiff  in  error  and-  the  defend- 
ants in  error  claimed  the  land  and  timber 
involved  in  this  suit  from  a  common 
source  of  title,  to  wit,  Martha  R.  Jones. 
Martha  R.  Jones  acquired  the  land  from 


Hillard  J.  Jones,  a  brother-in-law,  by  deed 
dated  March  27,  1854,  filed  for  record  April 
16,  1855,  and  duly  recorded.  The  title  of 
the  plaintiff  in  error  from  the  common 
source  down  to  himself  is  as  follows: 

(1)  Martha  R.  Jones  and  her  husband, 
Jas.  A.  Jones,  to  Jas.  Vaughan,  deed  dat- 
ed October  16,  1854,  filed  for  record  April 
15,  1855,  and  duly  recorded,  the  considera- 
tion being  $3,000. 

(2)  The  heirs  of  Jas.  Vaughan,  by  their 
attorney  in  fact,  J.  R.  Powell,  a  deed  to  8. 
W.  Blount,  Jr.,  and  Felix  Roberts,  Jr., 
dated  November  22,  1881,  and  duly  recorded. 

(3)  The  plaintiff  in  the  first  suit,  Emma 
V.  Powell,  was  one  of  the  heirs  of  Jas. 
Vaughan,  and  she  and  her  husband,  Joe  R. 
Powell,  executed  a  deed  to  Stephen  Blount 


solutely  void  seems  to  be  that  in  such  cases 
the  legislature  has  no  power  to  validate 
the  acknowledgment. 

In  Fuginan  v.  Jiri  Washington  Bldg.  k 
L.  Asso.  209  111.  176,  70  N.  E.  644,  it  was 
said:  ''Where  an  acknowledgment  is  neces- 
sary to  transfer  an  estate,  and  there  is 
no  acknowledgment,  the  legislature  cannot 
supply  the  defect,  which  would  be  to  trans- 
fer the  estate  of  one  person  to  another  by 
a  legislative  act;  .  .  .  but  where  there 
is  an  acknowledgment  conforming  to  tho 
requirements  of  the  law  for  the  transfer 
of  the  estate,  but  the  officer  before  whom 
the  acknowledgment  is  taken  has  not  been 
authorized  by  law  to  take  it,  the  legisla- 
ture may  cure  the  defect  by  a  subsequent 
statute,  provided. they  do  not  interfere  with 
vested  rights." 

In  Grove  v.  Todd,  41  Md.  633,  20  Am. 
Rep.  76,  where  a  man  and  wife  had  exe- 
cuted a  deed  of  his  property  which  was  ac- 
knowledged before  an  officer  having  no  au- 
thority to  take  an  acknowledgment  it  was 
held,  in  regard  to  the  application  upon  such 
deed  of  a  subsequent  act  curing  defective 
acknowledgments,  that  since  the  husband 
might  at  common  law  make  a  deed  without 
an  acknowledgment,  the  curative  act  would 
operate  against  him  and  his  heirs,  but  that 
since  the  deed  with  its  defective  acknowl- 
edgment was  utterly  void  and  without  ef- 
fect as  to  the  wife's  estate,  the  curative 
act  could  not  deprive  her  of  her  vested 
right  of  dower. 

In  Alabama  Life  Ins.  k  T.  Co.  v.  Boykin, 
38  Ala.  510,  the  court,  in  regard  to  the 
effect  of  a  similar  statute  upon  a  deed  of  a 
married  woman  which  had  been  defectively 
acknowledged,  said:  "While  we  admit  that 
the  legislature  may  change  or  modify  the 
rules  of  evidence,  and  make  these  modified 
rules  applicable  to  existing  rights,  and  even 
to  existing  suits,  we  think  this  statute  goes 
much  farther.  It  attempts  to  make  valid 
and  effective  that  whicn  was  before  in- 
operative and  void;  effective  to  devest  a 
title  out  of  one,  and  vest  it  in  another; 
and  this  by  a  mere  edict  of  legislation.  It 
attempts  to  declare,  not  only  what  the  law 
shall  be,  but  what  it  has  been.  It  has  been 
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well  said  that  'to  declare  what  the  law  is, 
or  has  been,  is  a  judicial  power;  to  declare 
what  the  law  shall  be  is  legislation.'  .  .  . 
We  think  that  to  give  this  statute  opera* 
tion  as  its  words  import  would  be  to  break 
down  the  dividing  wall  between  the  legis- 
lative and  judicial  departments  of  the  gov- 
ernment, which,  by  the  Ist  section  of  the 
2d  article  of  our  Constitution,  are  declared 
to  be  distinct.  Moreover,  we  should  invade 
that  part  of  the  10th  section  of  our  Bill  of 
Rights,  which  declares  that  the  citizea 
shall  not  'be  deprived  of  life,  liberty,  or 

f)roperty  but  by  due  course  of  law.'  A 
egislative  edict  which  takes  property  from 
one,  and  gives  it  to  another,  'is  not  'due 
course  of  law.'" 

Since  a  sheriff's  deed,  if  defectively  ac- 
knowledged, conveys  no  title,  such  deed  can- 
not be  validated  by  a  curative  act,  the  ob- 
ject of  which  was  to  cure  defective  ac- 
knowledgment of  instruments  in  themselves 
good.    Ryan  ▼.  Carr,  46  Mo.  483. 

So,  in  Pearce  v.  Patton,  7  B.  Mon.  162^ 
45  Am.  Dec.  61,  where  it  was  attempted  to- 
apply  a  eurative  statute  to  an  acknowledg- 
ment by  a  married  woman  of  a  deed  at- 
tempting to  convey  her  separate  property*, 
it  was  held  that  the  deed  relied  on  as  pass- 
ing her  title  was  a  nullity  as  to  her  and 
her  heirs,  that  the  statute  impaired  the 
obligation  of  the  contracts  of  conveyance 
under  which  she  held  title,  and  that  it  im- 
paired a  vested  right  in  her  heirs. 

In  Russell  v.  Rumsey,  35  III.  362,  it  was 
held  that  an  acknowledgment  by  a  married 
woman  to  a  deed  of  her  husband's  property, 
which  fails  to  state  that  she  releases  her 
dower  right  in  the  property,  when  the  stat- 
ute requires  such  a  statement,  cannot  be 
cured  by  a  subsequent  statute,  because  her 
dower  right  is  a  vested  right,  and  can  only 
be  devested  by  her  own  act  in  the  mode  pre- 
scribed by  the  law,  or  by  doing  some  act 
which  the  law  has  declared  shall  be  at- 
tended with  a  forfeiture  of  the  right. 

So,  in  Cooper  v.  Harvey,  21  S.  D.  471  ^ 
113  N.  W.  717,  it  was  held  that  a  statute 
providing  that  any  instrument  affecting 
real  property,  which  was,  previously  to  the 
first  day  of  the  year,  copied  into  the  proper 
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and  Felix  Hoberta  Jr.,  on  December  1,  1881, 
filed  December  8,  1881,  and  duly  recorded. 

From  this  deed  on  down  the  title  of  the 
plaintiff  in  error  was  regular  and  unques- 
tioned. The  defendant  in  error,  £.  A. 
Blonnt,  claimed  the  land  by  purchase  from 
the  heirs  of  Martha  R.  Jones  and  Jas.  A. 
Jones  by  deed  dated  May  6,  1907.  A  short 
time  prior  to  that  date  said  heirs  executed 
deeds  to  the  said  Blount  conveying  the 
timber  on  said  lands.  The  defendant  in 
error,  Garrison-Norton  Lumber  (^ompany, 
based  its  claim  to  the  timber  upon  the  land 
in  controversy  on  a  deed  from  E.  A.  Blount. 

The  title  of  the  plaintiff  in  error,  George 
£.  Downs,  was  regular,  except  for  the  mar- 
ried woman's  acknowledgments  to  the  deed 
from  Martha  R.  Jones  and  her  husband  to 


Jas.  Vaughan,  and  to  the  deed  from  Emmit 
V.  Powell  and  her  husband  to  S.  W. 
Blount  and  Felix  Roberts,  Jr.  These  deeda 
were  both  links  in  the  chain  of  title  of  the 
plaintiff  in  error,  and,  because  the  acknowl- 
edgments were  not  in  statutory  form,  the 
court  refused  to  allow  them  to  be  introduced 
in  evidence  tor  any  purpose,  and  to  this 
action  of  the  court  the  plaintiff  in  error 
duly  excepted. 

The  deed  of  Martha  R.  Jones  and  her  hus- 
band, which  was  rejected  as  evidence,  is  aa 
follows: 

James  A.  Jones  and  wife  to  James  Vaughan. 

Warranty  deed,  dated  Oct.  ,  1854, 

filed  Apr.  15,  1855;  recorded  Deed  Record 
Book  I.  p.  262.    Consideration  $3,000. 


book  of  record,  should  be  deemed  to  impart 
after  that  date  notice  of  its  contents  to 
subsequent  purchasers,  notwithstanding 
any  defects  in  the  execution  of  the  instru- 
ment, or  in  the  certificate  of  acknowledg- 
ment thereof,  or  the  absence  of  such  cer- 
tificate, could  not  validate  a  prior  fore- 
closure of  a  mortgage  of  realty  by  an  as- 
signee thereof,  where  the  assignment  was 
void  because  not  so  acknowledged  as  to  en- 
title it  to  be  recorded.  The  court  in  this 
case  said:  ''In  our  opinion  the  curative 
act  did  not  have  the  effect  to  make  valid 

?roceedings  to  foreclose  the  Watt  mortgage, 
he  proceedings  were  had  in  1890  and  1801, 
over  twelve  years  prior  to  the  passage  of 
the  curative  act.  To  eive  the  construction 
to  the  curative  act  of  1003  contended  'for 
by  the  plaintiff  would  be  to  transfer  the 
legal  title  of  property  owned  by  one  party 
to  another,  and  this  a  curative  act  cannot 
do.  Had  the  proceedings  to  foreclose  the 
Watt  mortgage  occurred  subsequent  to  the 
curative  act  of  1903,  the  defective  acknowl- 
edgment to  the  assignment  of  the  mortgage 
might,  under  the  provisions  of  that  act,  have 
been  disregarded,  and  the  assignment  would 
have  been  as  effective  as  though  it  had  been 
properly  acknowledged;  but  to  construe  the 
act  as  going  further  than  this  would  be 
carrying  it  beyond  the  effect  of  the  lan- 
guage used  in  the  act,  or  the  intention  of 
the  legislature  in  passing  the  same.  When 
the  foreclosure  proceedings  were  had,  such 
an  assignment  was  invalid,  and  the  proceed- 
ings thereunder  were  void.  It  would  not  be 
competent  therefore  for  the  legislature,  by 
a  subsequent  curative  act,  to  render  those 
void  proceedings  valid." 

That  the  legislature  has  no  power  to  val- 
idate a  defective  acknowledgment  of  a  deed 
in  favor  of  the  grantee,  where  a  deed  with 
a  defective  acknowledgment  is  an  absolute 
nullity  and  of  no  effect  whatsoever,  as 
against  the  grantor,  was  also  held  in  a 
number  of  early  Ohio  cases.  Good  v. 
Zercher,  12  Ohio,  364  (deed  by  married 
woman);  Meddodc  ▼.  Williams,  12  Ohio, 
377  (deed  of  married  woman) ;  Silliman  v. 
Cummins,  13  Ohio,  116  (deed  of  married 
woman).  These  cases,  however,  were  over- 
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ruled  in  Chesnut  v.  Shane,  16  Ohio,  599, 
47  Am.  Dec.  387. 

It  will  be  noted  that  in  Downs  y.  Blount 
it  was  held  that  the  mere  fact  that  the 
deed  of  a  married  woman  is  not  acknowl- 
edged and  certified  as  required  by  statute 
does  not  render  it  void  to  such  a  degree 
that  it  cannot  be  cured  by  the  legislature. 
Some  of  the  Texas^ cases  decided  since  the 
date  of  the  above  case  have  disagreed  with 
this  doctrine,  and  have  held  that  the  failure 
of  a  married  woman  to  comply  with  the 
statutory  requirements  in  regard  to  ac- 
knowledgment renders  a  deed  by  her  ab- 
solutely void,  and  not  voidable  only;  and 
they  hold  that  the  curative  act  is  inef- 
fective to  give  validity  to  such  a  deed.  A 
case  of  this  nature  is  Holland  v.  Votaw,  — 
Tex.  Civ.  App.  •— ,  130  S.  W.  882,  where 
the  court  said:  "Our  conclusion  is  that 
the  act  in  question  was  not  intended  to  give 
validity  to  deeds  of  married  women  which 
had  not  been  acknowledged  as  reauired  by 
the  statute,  and,  further,  that,  it  the  act 
be  given  such  construction  as  to  such 
deeds,  at  least  those  executed  prior  to  the 
enactment  of  the  statute,  it  would  be  retro- 
active, and  in  contravention  of  the  provi- 
sions of  article  1,  §  16,  Const.  Upon  the 
basic  proposition  upon  which  the  entire 
opinion  in  Downs  y.  Blount  rests,  the  de- 
cision is  in  conflict  with  the  settled  doc- 
trine in  this  state,  which  has  become  a  rule 
of  property,  and,  as  it  involves  the  construc- 
tion of  a  local  statute,  it  is  the  duty  ol 
this  court  to  follow  the  decisions  of  the 
supreme  court  of  this  state,  even  as  against 
the  decision  of  the  highest  Federal  tribu- 
nal." 

Upon  the  above  case  reaching  the  su- 
preme court  of  the  state,  which  refused  a 
writ  of  error,  it  was  said  in  Holland  t. 
Votaw,  —  Tex.  — ,  131  8.  W.  406:  "We 
agree  with  the  court  of  civil  appeals  in 
the  construction  of  the  act  of  1907  (Laws 
30th  Leg.  p.  308),  that  it  does  not  under- 
take to  malce  valid  conveyances  that  before 
were  invalid,  even  where  the  invalidity  ex- 
ists only  for  want  of  proper  certificates  of 
acknowledgment  to  deeds  of  married  wom- 
en.   That  statute,  as  did  the  one  of  which 
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This   indenture   made    and   entered   into 

this,  the day  of  October,  in  the  year 

one  thousand  eight  hundred  and  fifty-four, 
by  and  between  James  A.  Jones  and  Martha 
R.  Jones,  his  wife,  of  the  first  part,  and 
James  Vaughan,  of  the  second  part,  of  the 
county  of  Ouachita,  state  of  Arkansas,  wit- 
nesseth:  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum 
of  $3,000,  to  them  in  hand  paid,  the  re- 
ceipt whereof  they  do  hereby  acknowledge, 
have  the  day  of  the  date  hereof  granted, 
bargained,  sold,  aliened,  and  confirmed,  and 
by  these  presents  do  grant,  bargain,  sell, 
alien,  unto  and  with  the  said  party  of  the 
second  part  all  that  certain  tract  or  parcel 
of  land  situated  in  the  stat^  of  Texas,  coun- 
ty of  San  Augustine,  and  described  as  fol- 
lows :  Beginning  on  the  south  boundary  line 
of  Joses  Hobdy  head-right  survey  of  1  league 
of  land,  at  .a  post  oak  15  in.  in  dia.,  4,230 
varas  distant  east  of  the  Ayish  bayou,  from 
which  a  post  oak  a  pine  bears  north  70  deg. 
west  12  varas;  thence  north  magnetically 
until  it  intersects  the  northern  boundary 
line  to  the  league  survey;  thence  east  with 


the  northern  boundary  line  to  the  northeast 
corner  or  station  of  said  survey;  thence 
south  with  the  eastern  boundary  of  said 
league  survey  to  its  southeast  station; 
thence  west  with  the  southern  boundary  line 
of  said  league  survey  to  beginning,  contain- 
ing one  half  of  said  league  of  land,  more  or 
less. 

To  have  and  to  hold  the  aforesaid  tract 
of  laud,  together  with  all  the  hereditaments, 
appurtenances,  improvements  thereto  be- 
longing, to  the  said  party  of  the  second  part, 
his  heirs,  and  assigns,  forever,  and  the  said 
party  of  the  first  part  will  forever  defend 
the  title  of  said  land  to  the  party  of  the 
second  part,  his  heirs,  and  assigns,  forever, 
against  the  lawful  claims  of  all  persons. 

In  testimony  whereof  the  said  party  of 
the  first  part  have  hereunto  set  their  handa 
and  affixed  their  seals  day  and  date  above 
written.  J.  A.  Jones.         [Seal.] 

Martha  R.  Jones.  [Seal.] 

Attest:     J.  Mad  don. 
Peter  Pope. 

The  State  of  Arkansas,  County  of  Ouachita. 


it  is  an  amendment,  relates  only  to  the 
admissibility  of  deeds  as  evidence  because 
of  their  having  been  recorded,  and  not  to 
questions  affecting  their  sufficiency  as  con- 
veyances. Therefore  no  question  arises  ai 
to  the  power  of  the  legislature  to  validate 
the  deeds  of  married  women  which  are  in- 
operative only  because  of  defective  cer- 
tificates of  acknowledgment,  and  we  are  not 
to  be  understood  as  passing  on  that  ques- 
tion in  refusing  the  application." 

Another  case  of  this  nature  is  March  v. 
Spivy,  —  Tex.  Civ.  App.  — ,  133  S.  W.  629, 
where  the  Texas  curative  act,  sufficiently 
set  out  in  Downs  v.  Blount,  was  held  in- 
eflfective  to  give  validity  to  a  deed  of  a 
married  woman  of  her  separate  property, 
which  was  invalid  for  failure  of  the  cer- 
tificate of  acknowledgment  to  recite  that, 
after  executing  the  deed  she  declared  that 
she  "did  rot  wish  to  retract  it." 

An  earlier  case  of  the  same  nature  is 
Klumpp  v.  Stanley,  62  Tex.  Civ.  App.  239, 
113  S.  W.  602,  where  the  statute  under 
consideration  in  Downs  v.  Blount  was 
held  not  to  validate  a  deed  of  a  married 
woman  absolutely  void  from  its  inception 
because  not  properly  executed  or  acknowl- 
edged. 

And  even  conceding  the  constitutionality 
in  general  of  statutes  curing  defective  ac- 
knowledgments, such  statutes  cannot  im- 
pair vested  rights  of  third  persons,  and  if 
they  purport  to  do  so,  to  that  extent  they 
are  invalid.  McGehee  v.  McKenzie,  43  Ark. 
156:  Shnttuck  v.  Byford,  62  Ark.  431,  35 
S.  W.  1107;  Deininger  v.  McConnel,  41  111. 
227;  Steji^er  v.  Traveling  Men's  Bldg.  &  L. 
A890.  208  111.  236,  100  Am.  St.  Rep.  225, 
70  N.  E.  236;  Fugman  v.  Jiri  Washington 
Bldg.  &  L.  Asao.  209  111.  176,  70  N.  E. 
644;  Brinton  v.  Seevers,  12  Iowa,  389; 
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Newman  v.  Samuels,  17  Iowa,  528  j  Koch 
V.  West,  118  Iowa,  468,  96  Am.  St.  Rep. 
394,  92  N.  W.  663  (the  act  itself  evidently 
providing  that  it  did  not  apply  to  vested 
rights);  Gatewood  y.  Hart,  58  Mo.  201; 
Gordon  v.  Collett,  107  N.  C.  302.  12  S.  E. 
332  (recognizing  the  rule) ;  Williams  ▼. 
Kerr,  113  N.  C.  306,  18  S.  E.  601  (recog- 
nizing  the  rule) ;  Barrett  v.  Barrett,  120 
N.  C.  127,  36  L.R.A.  226,  26  S.  E.  691 
(recognizing  the  rule) ;  Powers  v.  Baker, 
162  N.  C.  718,  68  S.  E.  203;  Green  v. 
Drinker,  7  Watts  k  S.  440;  Stewart  ▼. 
Dampman,  4  Pa.  Super.  Ct.  640;  1  Enc 
L.  ft  P.  916. 

In  Merchants'  Bank  y.  Ballou,  08  Va. 
112,  44  L.R.A.  306,  81  Am.  St,  Rep.  715,  32 
S.  E.  481,  it  was  held  that  a  statute  curing 
the  defective  acknowledgment  of  a  deed  of 
tnist,  and  the  consequent  defect  in  the  rec- 
ord of  the  deed,  is  ineffectual  to  give  it 
priority  over  a  judgment  lien  which  bad 
been  acquired  before  the  defect  was  cured, 
as  the  displacement  of  the  judgment  credit- 
ors' lien  would  impair  the  obligation  of 
his  contract. 

In  Blackman  v.  Henderson,  116  Iowa, 
578,.  56  L.R.A.  902,  87  N.  W.  655,  it  was 
held  that  void  acknowledgments  of  mort- 
gages cannot  be  cured  by  statute,  so  as  to 
give  them  effect  against  prior  purchasers 
of  the  property  in  good  faith  for  value  and 
without  notice. 

So,  in  Fogg  V.  Holcomb,  64  Iowa,  621, 
21  N.  W.  Ill,  it  was  said  that  a  grantee 
of  premises  which  had  already  been  con- 
veyed by  deed  defectively  acknowledged, 
upon  the  passing  of  a  curative  act,  could 
defeat  the  title  of  the  first  grantee  only  by 
proving  that  he  was  an  innocent  purchaser 
for  value. 

A  case  which  has  been  cited  ia  this  coa- 
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Be  it  remembered  that  on  this  the  15th 
day  of  October,  ▲.  D.  1851,  before  me,  Thom- 
as Hubbard,  as  judge  of  the  circuit  court  of 
said  county,  which  is  a  court  of  record, 
personally  came  James  A.  Jones,  whose  sig- 
nature appears  to  the  foregoing  deed,  known 
to  me,  who  acknowledged  that  he  had  exe- 
cuted the  said  deed  for  the  purposes  and 
consideration  therein  expressed;  also  Martha 
R.  Jones,  wife  of  the  said  James  A.  Jones, 
whose  signature  appears  to  the  said  deed,  to 
me  well  known,  voluntarily  appeared  before 
me  and  declared  that  she  had  signed  and 
sealed  and  executed  said  deed  for  the  pur- 
poses and  consideration  therein  contained 
and  set  forth,  without  any  compulsion  of  or 
imdue  influence  of  her  said  husband. 

Given  under  my  hand  and  seal  the  date 
within  written. 

Thomas  Hubbard,  [L.  S.] 

Judge,  C.  C. 

The  plaintiff  and  intervener  objected  to 
this  deed  on  the  ground,  in  substance,  that 
it  showed  that  the  property  it  purported  to 
convey  was  the  separate  propery  of  a  mar- 


ried woman,  Martha  R.  Jones,  and  that  the 
certificate  of  acknowledgment  was  fatally 
defective  in  failing  to  comply  with  the  stat- 
ute of  Texas  relating  to  the  acknowledg- 
ment of  the  deeds  of  married  women  in  force 
at  the  date  of  the  deed.  These  exceptions 
were  sustained,  and  the  deed  was  rejected 
as  evidence.  The  refusal  of  the  court  to 
admit  this  deed  (and  a  similar  deed  on  like 
objections)  is  really  the  basis  of  all  ques- 
tions raised  in  the  court  below,  and  of  the 
assignment  of  errors  here. 

Argued  before  Pardee,  McCormick,  and 
Shelby,   Circuit  Judges. 

Messrs.  Baker,  Botts,  Parkers,  A  Gar- 
wood, with  Mr.  T.  D.  Cobbs,  for  plain- 
tiff in  error: 

The  statute  giving  effect  to  the  defective- 
ly acknowledged  deed  is  constitutional,  as 
it  neither  impairs  any  obligation  of  con- 
tract, nor  deprives  the  grantee  of  due  pro- 
cess of  law. 

Cooley,  Const.  Lim.  457;  Brinton  v.  See- 
vers,  12  Iowa,  389;  Satterlee  v.  Matthew- 
son,  2  Pet.  380,  7  Lw  ed.  458;   Watson  ▼. 


nection,  but  which,  as  will  be  noted,  is  not 
strictly  in  point,  is  Thompson  v.  Morgan, 
6  Minn.  292,  Gil.  199,  holding  that  the  exe- 
cution of  a  mortgage  in  the  presence  of  only 
one  witness,  where  the  statute  requires  the 
presence  of  two  witnesses,  was  not  validated 
by  a  curative  act,  to  the  prejudice  of  one 
to  whom,  before  the  date  of  the  curative 
act,  the  property  was  conveyed  by  the 
original  grantor,  although  the  subsequent 
grantee  had  actual  knowledge  of  the  mort- 
gage. It  should  be  noted  that  there  may  be 
many  other  cases  of  this  nature. 

A  case  evidently  recognizing  that  stat- 
utes curing  defective  acknowledgments  can- 
not impair  vested  rights  of  third  persons, 
and  that,  if  they  purport  to  do  so,  they  to 
that  extent  are  unconstitutional,  is  Steers 
y.  Kinsey,  68  Ark.  360,  68  8.  W.  1050, 
where,  however,  it  was  held  that  where  one, 
prior  to  the  date  of  a  statute  curing  con- 
v^ances  with  informal  acknowledgments, 
attaches  property  covered  by  a  mortgage, 
the  acknowledgment  of  which  is  defective, 
he  does  not  obtain  such  a  vested  right  by 
his  attachment  as  will  prevent  the  mort- 
gage, upon  the  passing  of  the  curative  act, 
taking  priority. 

In  Lanzer  ▼.  Butt,  84  Ark.  335,  lOtf  8. 
W.  595,  it  was  said  that,  while  it  had  been 
held  that  where  a  grantor  whose  deed  wan 
ineffectual  to  convey  title  by  reason  of  de- 
fective acknowledgment  again  conveyed  the 
same  to  a  third  party,  before  the  subse- 
quent curative  act  was  passed,  such  latter 
conveyance  was  good,  notwithstanding  tho 
subsequent  curative  statute,  as  against  the 
original  grantee  in  the  defective  deed,  that 
was  quite  as  far  as  the  court  was  willing 
to  go  in  allowing  the  doctrine  of  "vested 
rights"  to  be  invoked  against  curative  stat- 
utes; and  they  would  not  apply  it  against 
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the  grantee  in  the  original  defective  deed, 
in  favor  of  those  who  are  privy  with  the 
grantor,  such  as  heirs,  in  the  obligations 
and  warranties  of  the  deed  which  they  seek 
to  overcome. 

But  an  act  declaring  that  the  record  of 
a  deed  previously  acknowledged  before  m 
justice  of  another  state,  if  made  before 
the  passage  of  the  act,  should  be  'as  good 
and  effectual  as  if  it  had  been  properly 
acknowledged  and  certified,  has  been  held 
to  validate  a  defective  acknowledgment  to 
a  mortgage,  even  as  against  the  successors 
of  one  who  subsequent  to  the  date  of  the 
mortgage,  but  prior  to  the  passage  of  the 
act,  became  a  bona  fide  purchaser.  Jour- 
neay  v.  Gibson,  56  Pa.  57. 

It  should  be  noted  in  connection  with 
the  immediately  above  cases  that  this  note 
does  not  purport  to  go  into  the  question 
as  to  what  are  vested  rights,  since  that 
question  is  one  which  must  be  determined 
before  the  constitutionality  of  the  statute 
can  be  brought  in  question,  and  it  will  be 
readily  perceived  that  what  is  considered  a 
vested  right  in  one  jurisdiction  may  not  be 
so  considered  in  another,  while  the  courts 
in  both  would  agree  that,  conceding  that  a 
vested  right  was  interfered  with,  the  stat- 
ute doing  so  would  be  unconstitutional.  In 
order,  therefore,  to  avoid  any  misconcep- 
tion as  to  the  scope  of  this  note,  it  is  ex- 
pressly pointed  out  that  the  above  cases 
which  deal  with  the  particular  question  as 
to  what  are  vested  rights  are  illustrative 
only,  and  not  intended  as  an  exhaustive 
treatise  of  the  subject. 

Tlie  general  question  of  constitutionality 
of  statutes  legalizing  invalid  private  con- 
tracts is  discussed  in  a  note  to  Lowe  v. 
Harris,  22  L.R.A.  379.  G.  V. 
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Mercer,  8  Pet.  88,  8  L.  ed.  876;  Randall  ▼. 
Kreiger,  23  Wall.  137,  23  L.  ed.  124;  Webb 
T.  Den,  17  How.  676,  15  L.  ed.  35;  Johnson 
▼.  Taylor,  60  Tex.  360. 

The  act  relates  solely  to  evidence,  and 
can  be  sustained  under  the  rule  that  the 
legislature  may  change  the  rules  of  evi- 
dence. 

Terry  ▼.  Anderson,  95  U.  S.  628,  24  L.  ed. 
365;  Koshkonong  v.  Burton,  104  U.  S.  669, 

26  L.  ed.  886;  De  Cordova  v.  Galveston,  4 
Tex.  470;  Paschal  v.  Perez,  7  Tex.  348; 
Webb  V.  Den,  17  How.  ^76,  15  L.  ed.  35 ; 
Kendall  v.  Kingston,  5  Mass.  524;  Ogden 
V.  Saunders,  12  Wheat.  213-349,  6  L.  ed. 
606-653;  Fales  v.  Wadsworth,  23  Me.  553; 
Karney  v.  Paisley,  13  Iowa,  89;  Com.  v. 
Williams,  6  Gray,  1;  Hickox  v.  Tallman, 
38  Barb.  608;  Pratt  v.  Jones,  25  Vt.  303; 
Kobbe  ▼.  Harriman  Land  Co.  117  Tenn. 
315,  98  8.  W.  177. 

The  act  does  not  impair  vested  rights. 

Grinder  v.  Nelson,  9  Gill,  299,  62  Am. 
Dec.  694;  Evans-Snider-Buel  Co.  v.  Mc- 
Fadden,  58  L.R.A.  900,  44  C.  C.  A.  501, 
105  Fed.  293,  affirmed  in  185  U.  S.  505, 
46  L.  ed.  1012,  22  Sup.  Ct.  Rep.  758;  Butler 
V.  Pahner,  1  Hill,  324 ;  People  ex  rel.  Fleming 
V.  Livingston,  6  Wend.  626;  Green  v.  Abra- 
ham, 43  Ak.  420;  Freeborn  v.  Smith,  2 
Wall.  160,  17  L.  ed.  922;  Baker  v.  Kilgore 
(Neilson  v.  Kilgore)  145  U,  S.  487,  36  L. 
ed.  786,  12  Sup.  Ct.  Rep.  943;  Terry  v. 
Anderson,  95  U.  S.  628,  633,  24  L.  ed.  365, 
366;  Garrison  v.  New  York,  21  Wall.  196, 
205,  22  L.  ed.  612,  614;  Louisiana  ex  rel. 
Folsom  V.  New  Orleans,  109  U.  S.  285,  289, 

27  L.  ed.  936,  937,  3  Sup.  Ct.  Rep.  211; 
Danville  v.  Pace,  25  Gratt.  16,  18  Am. 
Rep.  663;  Satterlee  v.  Matthewson,  16 
Serg.  &  R.  169;  Wilson  ▼.  Simon,  91  Md. 
1,  80  Am.  St.  Rep.  427,  45  Atl.  1022;  Fos- 
ter V.  Essex  Bank,  16  Mass.  245,  8  Am.  Dec. 
135;  Freeland  v.  Williams,  131  U.  S.  405, 
420,  33  L.  ed.  193,  199,  9  Sup.  Ct.  Rep. 
763;  Goshom  v.  Purcell,  11  Ohio  St  652; 
Randall  v.  Kreiger,  23  Wall.  137,  149,  23 
L.  ed.  124,  126. 

Remedial  statutes  should  be  upheld, 
though  they  may  operate  in  a  degree  upon 
vested  rights. 

1  Kent,  Com.  455;  Briggs  v.  Hubbard,  19 
Vt.  86;  Bridgeport  v.  Housatonic  R.  Co. 
15  Conn.  475;  Baugher  v.  Nelson,  9  Gill. 
299,  62  Am.  Dec.  694;  Oilman  v.  Cutts, 
23  N.  H.  376;  Foule  v.  Mann,  53  Iowa,  42, 
3  N.  W.  814;  Worsham  v.  Stevens,  66  Tex. 
89,  17  S.  W.  404;  Texas-Mexican  R.  Co.  v. 
Locke,  74  Tex.  370,  12  S.  W.  80;  Butler  v. 
Dunagan,  19  Tex.  566. 

The  act  making  defectively  acknowledged 
deeds  admissible  in  evidence  was  an  en- 
abling act  which  enabled  the  parties  to  pass 
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completely  the  title  they  attempted  to  pasa^ 
and  supposed  they  had  passed. 

Abernathy  v.  Stone,  81  Tex.  434,  16  a 
W.  1102;  Goode  v.  Jasper,  71  Tex.  51,  9 
S.  W.  132;  Hermann  v.  Reynolds,  52  Tex. 
395;  Keyes  v.  Houston  &  G.  N.  R.  Co.  50 
Tex.  174;  Galbreath  v.  Templeton,  20  Tex. 
45;  Short  v.  Price,  17  Tex.  397;  Vardeman 
V.  Lawson,  17  Tex.  10;  Jones  v.  Carver^ 
69  Tex.  295;  Wright  v.  Lancaster,  48  Tex. 
256;  McCown  v.  Wheeler,  20  Tex.  372; 
Holman  v.  Criswell,  13  Tex.  38;  Miller  ▼. 
Alexander,  8  Tex.  45. 

Such  legislation  does  not  violate  any  con- 
stitutional right  or  prohibition  against 
retroactive  legislation. 

Shattuck  V.  Byford,  62  Ark.  431,  35  a  W. 
1107;  Sidway  v.  Lawson,  58  Ark.  117,  23 
S.  W.  648;  McGehee  v.  McKenzie,  43  Ark. 
156;  Lanzer  v.  Butt,  84  Ark.  336,  105  S.  W. 
695. 

Messrs.  Goodrich  &  Synnott  and  Greer, 
Minor,  &  Miller,  for  defendants  in  error: 

The  act,  if  applied  so  as  to  create  a  deed 
not  hitherto  existing,  and  impair  or  de- 
stroy vested  rights,  and,  especially,  as  in 
this  case,  so  as  to  destroy  the  intervening 
vested  rights  of  third  parties  acquired  un- 
der existing  law,  would  be  unconstitu- 
tional. 

Ariola  v.  Newman,  51  Tex.  Civ.  Appt 
617,  113  S.  W.  157;  Cooley,  Const,  Lim. 
184,  186;  Galveston,  B.  ft  C.  Narrow  Gauge 
R.  Co.  V.  Gross,  47  Tex.  435;  Mellinger  t. 
Houston,  68  Tex.  42,  3  S.  W.  249;  Mitchell 
County  V.  City  Nat.  Bank,  91  Tex.  374,  43 
S.  W.  880;  Grenada  County  v.  Brogden 
(Grenada  County  v.  Brown)  112  U.  S.  269, 
28  L.  ed.  707,  6  Sup.  Ct.  Rep.  125;  Presaer 
V.   Illinois,   116  U.  S.  269,  29  L.  ed.  620, 

6  Sup.  Ct.  Rep.  680;  Hooper  v.  California, 
165  U.  S.  657,  39  L.  ed.  301,  5  Inters.  Com. 
Rep.  610,  16  Sup.  Ct.  Rep.  207;  Belles  t. 
Brimfield,   120   U.  S.   765,   30  L.   ed.   789, 

7  Sup.  Ct.  Rep.  736. 

The  act  violates  the  constitutional  pn^ 
visions  that  no  retrospective  law  or  any 
law  impairing  the  obligations  of  contracts 
shall  be  made,  and  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 

De  Cordova  v.  Galveston,  4  Tex.  479 ;  Mel- 
linger v.  Houston,  68  Tex.  37,  3  S.  W.  249; 
Campbell  v.  Holt,  115  U.  S.  623,  29  L.  e<L 
483,  6  Sup.  Ct.  Rep.  209;  Johnson  v.  Tay- 
lor, 60  Tex.  362;  Sherwood  v.  Fleming,  25 
Tex,  Supp.  428 ;  Wright  v.  Hawkins,  28  Tex. 
452;  Clark  v.  Clark,  10  N.  H.  386.  34  Am. 
Dec.  165;  Calder  v.  Bull,  3  Dall.  391,  1  U 
ed.  650. 

Shelby,     Circuit    Judge,    delivered    th^ 
opinion  of  the  eourt: 
The  land  in  controversy  was  conveyed  t» 
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Martha  R.  Jones,  the  wife  of  James  A. 
Jones,  on  March  27,  1854.  Both  parties  to 
the  suit  deraign  title  from  her.  She  and  her 
husband  conveyed  the  land  on  October  16, 
1854,  to  James  Vaughan,  and  the  deed 
was  filed  for  record  April  15,  1855,  and  duly 
recorded.  The  chief  controversy  in  the 
ease  relates  to  defects  in  the  certificate  of 
acknowledgment  to  this  deed.  James 
Vaughan  and  those  who  succeeded  to  his 
rights,  including  Downs,  the  plaintiff  in  er- 
ror, claimed  the  land  under  this  deed  for 
more  than  a  half  century,  no  one  else  dur- 
ing that  time  asserting  any  adverse  claim 
to  it.  Martha  R.  Jones  and  her  husband 
lived  in  Arkansas  when  they  made  the  deed, 
but  they  afterwards  moved  to  Texas,  and 
lived  there  till  he  died,  in  1864.  She  con- 
tinued to  live  in  Texas  after  his  death,  and 
died  there  in  1897.  They  had  received 
$3,000  for  the  land.  He  lived  ten  years, 
and  she  forty-two  years,  after  making  the 
deed  and  receiving  the  purchase  money,  and 
neither  of  them  ever  repudiated  the  con- 
tract. The  first  original  petition  in  this 
case  was  filed  February  27,  1904.  £.  A. 
Blount,  the  defendant  in  error,  on  May  6, 
1907,  after  the  institution  of  the  suit,  and 
with  knowledge  of  the  claim  of  Downs  to 
the  land,  purchased  it  from  the  surviving 
children  and  heirs  of  Martha  R.  and  James 
A.  Jones.  The  purchase  of  the  timber  was 
also  made  with  notice  of  Downs's  claim  and 
pending  the  suit.  Blount  bought  the  land 
and  timber  relying  on — and  he  now  relies 
on— the  defective  certificate  to  the  deed 
made  by  Martha  R.  Jones  and  her  husband 
to  Vaughan  in  1854. 

It  may  be  conceded  that  the  authorities 
cited  by  the  learned  counsel  for  the  defend- 
ant in  error  are  conclusive  on  the  point  that 
the  certificate  to  the  deed  was  not  such  as 
was  required  by  the  laws  of  Texas,  and  that 
the  conveyance  in  question  did  not  at  the 
time  of  its  execution  and  delivery  convey 
the  legal  title. 

Whether  or  not  the  written  attempt  to 
convey  the  title,  for  the  recited  considera- 
tion, was  absolutely  void,  is  a  question  to  be 
considered  later. 

The  plaintiff  in  error  contends  that  the 
Jones  deed  was  admissible  in  evidence,  not- 
withstanding the  defective  certificate  of  ac- 
knowledgment, because  of  the  curative  stat- 
ute passed  by  the  thirtieth  legislature  and 
approved  April  12,  1907  (Laws  1907,  chap. 
165,  p.  308).  This  statute  was  an  amend- 
ment of  article  2312  of  the  Revised  Stat- 
utes of  Texas  of  1895.  The  article,  as 
amended,  is  as  follows,  the  amendment  be- 
ing shown  by  italics: 

"Art.  2312.  Every  instrument  of  writing 
which  is  permitted  or  required  by  law  to  be 
recorded  in  the  office  of  the  clerk  of  the 
31  L.R.A.(N.S.) 


coimty  court,  and  which  has  been,  or  here- 
after may  be  so  recorded,  after  being  prov- 
en or  acknowledged  in  the  manner  provided 
by  the  laws  of  this  state  in  force  at  the 
time  of  its  registration,  or  at  the  time  it 
was  proved  or  acknowledged;  or  every  in- 
strument which  has  been  or  hereafter  may 
be  actually  recorded  for  a  period  of  ten 
years  in  the  booh  used  by  said  clerk  for 
the  recording  of  such  instruments,  whether 
proved  or  acknowledged  in  such  manner  or 
not,  shall  be  admitted  as  evidence  in  any 
suit  in  this  state  without  the  necessity  of 
proving  its  execution;  provided  no  claim 
adverse  or  inconsistent  to  the  one  evidenced 
by  such  instrument  shall  have  been  asserted 
during  that  ten  years;  provided,  that  the 
party  who  wishes  to  give  (it)  such  instru' 
ment  in  evidence  shall  file  the  same  among 
the  papers  of  the  suit  in  which  he  proposes 
to  use  it,  at  least  three  days  before  the  com- 
mencement of  the  trial  of  such  suit,  and 
give  notice  of  such  filing  to  the  opposite 
party  or  his  attorney  of  record;  and  unless 
such  opposite  party,  or  some  other  person 
for  him,  shall,  within  three  days  before 
the  trial  of  the  cause,  file  an  affidavit  stat- 
ing that  he  believes  such  instrument  of 
writing  to  be  forged.  And  whenever  any 
party  to  a  suit  shall  file  among  the  papers 
of  the  cause  an  affidavit  stating  that  any  in- 
strument of  writing,  recorded  as  aforesaid, 
has  been  lost,  or  that  he  cannot  procure  the 
original,  a  certified  copy  of  the  record  of  any 
such  instrument  shall  be  admitted  in  like 
manner  as  the  original  could  be.  And  after 
such  instrument  shall  have  been  actually 
recorded  as  herein  provided  for  a  period  of 
ten  years,  it  sfiall  be  no  objection  to  the  ad- 
mission of  same,  or  a  certified  copy  there- 
of, as  evidence,  that  the  certificate  of  the 
officer  who  took  such  proof  or  acknowledg- 
ment is  not  in  form  or  substance  such  as 
required  by  the  Zatc«  of  this  state;  and  said 
instrument  shall  be  given  the  same  effect  as 
if  it  were  not  so  defective," 

The  contention  of  the  defendant  in  error 
is  that,  if  the  act  is  so  construed  as  to  make 
it  applicable  to  this  case,  it  would  be  in  vio- 
lation of  the  provision  of  the  Federal  Con- 
stitution against  impairing  the  obligation 
of  contracts  and  of  the  due  process  clause 
of  the  14th  Amendment;  and  that  it  would 
also  be  in  violation  of  article  1,  §  16,  of  the 
Texas  Constitution  of  1876,  which  declares 
that  "no  .  .  .  retroactive  law,  or  any 
law  impairing  the  obligation  of  contracts, 
shall  be  made." 

The  court  below  excluded  the  deed  because 
of  the  defective  acknowledgment.  The  cura- 
tive act  provides  in  plain  words  that  un- 
der certain  circumstances  the  instrument, 
if  it  had  been  recorded  for  ten  years, 
"whether  proved  or  acknowledged  in  such 
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manner  or  not,  shall  be  admitted  as  evi- 
dence in  any  Buit  in  this  state,  without  the 
necessity  of  proving  its  execution."  Tliere 
can  be  no  dout  about  the  power  of  the  leg- 
islature to  prescribe  or  to  change  rules  of 
evidence.  The  right  to  have  a  case  tried  by 
existing  rules  of  evidence  is  not  a  vested 
right.  Such  rules,  like  others  affect- 
ing remedies,  are  at  all  times  subject 
to  modification  and  control  by  the 
legislature,  and  the  changes  are  appli- 
cable to  existing  causes  of  action,  even 
in  states  where  retrospective  laws  are  for- 
bidden. Cooley,  Const.  Lim.  6th  ed.  451. 
Referring  to  such  changes  in  the  rules  of 
evidence,  Cooley  gives  the  familiar  instance 
of  a  legislature  making  a  tax  deed  prima 
facie  evidence  that  all  proceedings  have 
been  regular,  thereby  changing  the  burden 
of  proof  from  one  party  to  the  other;  and 
then  he  makes  the  significant  observation 
that  "statutes  making  defective  records  evi- 
dence of  valid  conveyances  are  of  a  similar 
nature;  and  these  usually,  perhaps  always, 
have  reference  to  records  before  made,  and 
provide  for  making  them  competent  evi- 
dence where  before  they  were  merely  void." 
Id.  452. 

A  legislature,  while  it  has  the  undoubt- 
ed power  to  make  a  tax  deed  prima  facie 
evidence  of  the  regularity  of  the  steps  pre- 
ceding the  sale,  could  not  make  it  conclu- 
sive evidence.  Neither  could  the  Texas 
legislature  make  an  imperfect  and  ineffec- 
tive deed  so  conclusive  as  to  cut  off  the  right 
of  a  party  to  show  its  invalidity,  as  being 
forged  or  otherwise.  And  it  is  true  that, 
under  pretense  of  making  or  changing  a 
rule  of  evidence,  the  legislature  cannot  de- 
prive a  party  of  a  vested  right  in  property. 
And  this  limitation  of  legislative  power  is 
urged  with  much  earnestness  on  our  atten- 
tion. Whether  or  not  Blount  has  a  ''vested 
right,"  within  the  meaning  of  the  limita- 
tion, IS  a  question  that  must  be  decided.  In 
deciding  i^  we  must  consider  what  rights, 
if  any,  were  conferred  by  the  defective  deed 
of  the  Joneses  to  Vaughan  in  1864,  as  well 
as  what  rights,  if  any,  were  conferred  by  the 
deed  of  the  Jones  heirs  to  E.  A.  Blount  in 
1907. 

In  this  case,  much  depends  on  the  mean- 
ing to  be  given  to  the  phrase  "a  vested 
right."  The  phrase  is  not  found  either  in 
the  Federal  or  the  state  Constitution.  In 
this  connection  it  must  mean  some  right 
or  interest  in  property  that  has  become  fixed 
and  established  and  is  no  longer  open  to 
doubt  or  controversy.  A  claim  to  property, 
however,  which  is  contrary  to  justice  and 
equity,  cannot  be  regarded  as  of  that  char- 
acter; for,  when  called  on  to  decide  wheth- 
er or  not  the  right  is  vested,  "the  courts 
have  never  deemed  it  necessary  to  close 
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their  eyes  to  the  equities  of  the  case,  but 
have  frequently  permitted  their  judgments 
to  be  influenced  by  the  consideration  that 
that  which  the  legislature  has  done  in  the 
way  of  disturbing  rights  acquired  under  ex- 
isting laws  was  morally  right,  and  in  ac- 
cordance with  justice  and  fair  dealing."  Ev- 
ans-Snider-Buel  Co.  v.  McFadden,  58  L.R.A. 
900,  905,  44  C.  C.  A.  494,  502,  105  Fed. 
293,  301.  It  was  said  in  an  early  case, 
and  afterward  approved  by  the  Supremo 
Court,  that  "there  is  no  such  thing  as  a 
vested  right  to  do  wrong."  Foster  v.  Essex 
Bank,  16  Mass.  244,  273,  8  Am.  Dec.  135; 
Freeborn  v.  Smith,  2  Wall.  160,  175,  17  L. 
ed.  922;  Freeland  ▼.  Williams,  131  U.  8. 
405,  420,  33  L.  ed.  193,  199,  9  Sup.  Ct.  Rep. 
763. 

Blount,  with  full  knowledge  of  Downs'a 
interest  in  and  claim  to  the  land,  bought 
it  for  tlie  avowed  purpose  of  taking  advan- 
tage of  the  defective  certificate  of  acknowl- 
edgment. He  knew  that  the  Joneses  had 
been  paid  for  the  land,  and  that  Downs  and 
those  under  whom  he  claimed  had  held  it 
for  a  half  century.  The  $3,000  paid  for 
it  when  the  Joneses  sold  it,  at  6  per  cent 
interest  would  amount  to  much  more  than 
its  present  value.  Morally  and  equitably,, 
it  would  have  been  the  duty  of  Mrs.  Jones 
to  have  corrected  the  deed  if  she  bad 
known  of  the  defect  in  her  lifetime.  What- 
ever rule  may  have  prevailed  in  the  courts^ 
equitably  and  rightfully,  Mrs.  Jones,  and 
her  heirs  after  her  death,  had  no  right  to- 
hold  both  the  land  and  the  money  paid  by 
Vaughan  for  it.  If  we  are  to  recognize 
the  principle  that  there  can  be  "no  vested 
right  to  do  wrong,"  it  is  difficult  to  see 
how  Blount  acquired  a  vested  right  protect- 
ed from  remedial  and  curative  legislation 
by  his  purchase.  At  common  law,  his  deed 
from  the  Jones  heirs  would  be  void,  be- 
cause no  interest  in  land  could  be  conveyed 
unless  the  grantor  was  in  actual  or  con- 
structive possession  (Dubois  v.  McLean,  4 
McLean,  486  Fed.  Cas.  No.  4,107;  0  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  129) ;  and  the 
civil  law  "forbids  a  thing  that  is  litigious 
to  be  alienated"  (3  Washb.  Real  Estate, 
349).  This  rule  of  the  common  and  civil 
law  does  not  prevail  in  Texas;  "in  this 
state  .  .  .  the  adverse  possession  of 
land  in  no  way  hinders  or  precludes  ita 
sale  and  conveyance  by  the  owner."  Camp- 
bell V.  Everts,  47  Tex.  102.  But  Blount  not 
only  obtained  his  alleged  title  from  gran- 
tors against  whom  the  land  was  held  ad- 
versely, but  he  bought  it  pending  litigation 
concerning  the  very  title  he  bought.  The 
general  rule  seems  to  prevail  in  Texas  that 
"he  who  purchases  during  the  pendency  of 
a  suit  is  held  bound  by  the  decree  against 
the  person  from  whom  he  derives   title.** 
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Lee  V.  Salinas,  15  Tex.  495,  497.  At  any 
rate. — and  that  is  all  that  concerns  us  here, 
— a  purchaser  under  such  circumstances 
would  not  obtain  a  "vested  right,"  in  the 
sense  that  it  was  not  subject  to  the  curative 
legislation  in  question. 

The  prohibition  against  the  enactment  of 
retroactive  laws  in  the  Texas  Constitution 
has  not  been  applied  literally  so  as  to  pre- 
vent the  passage  of  any  law  which  looks 
backward  or  affects  past  transactions.  To 
so  construe  it  would  "create  inextricable 
difficulties"  and  embarrass  legislation.  It 
does  not  cut  off  remedial  laws  nor  curative 
statutes  which  do  not  deprive  one  of  vested 
rights.  De  Cordova  v.  Galveston,  4  Tex. 
470,  477.  In  Johnson  v.  Taylor,  60  Tex. 
360,  366,  the  court  calls  attention  to  the 
fact  that  the  same  Texas  Constitution  that 
forbids  the  passage  of  retroactive  laws  im- 
pliedly recognizes  the  power  to  pass  general 
laws  giving  effect  to  "informal  or  invalid 
wills  or  deeds."  Tex.  Const,  art.  3,  §  66. 
There  is  nothing  in  the  local  law  that  takes 
the  case  out  of  the  general  rule.  The  legis- 
lature had  the  power  to  pass  the  law  and 
make  it  applicable  to  the  case  at  bar,  if  it 
does  not  deprive  Blount  of  a  vested  right 
within  the  legal  meaning  of  that  phrase. 
An  act  similar  to  the  one  in  question  here 
was  upheld  by  the  Supreme  Court  in  Webb 
V.  Den,  17  How.  676,  15  L.  ed.  35,  the  court 
saying:  "It  is  a  wise  and  just  act;  it  gov- 
erns this  case,  and  justifies  the  court  in  ad- 
mitting this  deed  in  evidence.  It  was  reg- 
istered in  1809,  and  some  of  the  grantees 
have  been  in  possession  under  it  ever  since. 
After  such  a  length  of  time,  the  law  pre- 
sumes it  to  have  been  registered  on  lawful 
authority,  without  regard  to  the  form  of 
certificate  of  probate  or  acknowledgment. 
As  a  l^al  presumption  it  is  conclusive  that 
the  deed  was  properly  acknowledged,  al- 
though the  contrary  may  appear  on  the 
face  of  the  papers.  It  is  not  a  'retrospective 
law'  under  the  Constitution  of  Tennessee, 
which  the  legislature  is  forbidden  to  pass. 
It  is  prospective,  declaring  what  should 
thereafter  be  received  in  courts  as  legal  evi- 
dence of  the  authenticity  of  ancient  deeds. 
It  makes  no  exception  as  to  the  rights  of 
married  women,  and  the  courts  can  make 
none.  Informalities  and  errors  in  the  ac- 
knowledgment of  femes  covert  are  those 
which  the  carelessness  and  ignorance  of 
conveyancers  were  most  liable  to  make,  and 
which  most  required  such  curative  legisla- 
tion. The  registration  being  thus  validated, 
copies  of  such  deeds  stand  on  the  same 
footing  with  other  legally  registered  deeds, 
of  which  copies  are  made  evidence  by  the 
law." 

In  Randall  v.  Kreiger,  23  Wall.  137,  23 
L.  ed.  124,  the  court  held  that  a  legislature 
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may  pass  laws  giving  validity  to  past  deeds 
of  land,  which  were  before  ineffectual,  such 
as  a  law  validating  an  ineffectual  acknowl- 
edgment of  a  married  woman.  See  also 
Gk)shom  v.  Purcell,.ll  Ohio  St.  641;  Kobbe 
V.  Harriman  Land  Co.  117  Tenn.  315,  98 
S.  W.  177. 

But  it  is  contended  that  there  was  in  ex- 
istence no  defective  deed  to  be  perfected, — 
that  the  instrument  was  a  nullity. 

Much  of  the  argument  of  the  learned 
counsel  for  the  defendant  in  error  is  based 
on  the  proposition  that  the  deed  in  question 
is  void.  The  application  of  the  statute  to 
this  deed  is  referred  to  as  an  attempt  "to 
make  a  deed  where  none  existed."  On  the 
other  hand,  the  attorneys  for  the  plaintiff 
in  error  insist  that  the  deed  offered  in  evi- 
dence was  not  absolutely  void,  but  that  it 
is  an  instrument  defectively  executed,  which 
at  least  conferred  equitable  rights.  These 
contentions  present  a  question  of  much  im- 
portan.ce,  for  while  the  legislature  might 
have  the  power  to  pass  an  act  which  re- 
moves a  defect  in  an  existing  inchoate  or 
ineffective  contract,  it  might  not  have  the 
power  to  create  a  conveyance, — ^to  make  a 
contract  between  the  parties.  Cases  are 
cited  from  the  Texas  court  of  last  resort, 
saying  in  plain  words  that  the  deed  of  a 
married  woman  defectively  acknowledged 
and  proved  is  void.  If  we  accepted  these 
expressions  as  conveying  the  real  meaning 
of  the  court,  these  cases  would  be  conclusive 
as  to  this  contention.  But  we  know  that 
the  word  "void"  is  so  often  used  in  the  sense 
of  voidable  or  invalid  or  nonenforceable, 
that  it  has  almost  lost  its  primary  mean- 
ing, and  when  it  is  found  in  a  statute  or 
judicial  opinion  it  is  often  necessary  to 
resort  to  the  context  to  determine  precise- 
ly what  meaning  is  to  be  given  to  it.  In 
Ewell  V.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682,  2  Sup.  Ct.  Rep.  408,  the  Supreme  Court 
held  that  a  Texas  statute  which  said  that 
a  contract  of  a  certain  kind  was  "void 
and  of  no  effect"  meant  only  that  it  was 
voidable.  "It  is  quite  true,"  said  Mr.  Jus- 
tice Matthews,  speaking  for  the  court,  "that 
the  usury  statute  referred  to  declares  the 
contract  of  loan,  so  far  as  the  whole  inter- 
est is  concerned,  to  be  'void  and  of  no  ef- 
fect.' But  these  words  are  often  used  in 
statutes  ...  in  the  sense  of  voidable 
merely, — that  is,  capable  of  being  avoided — 
and  not  as  meaning  that  the  act  or  trans- 
action is  absolutely  a  nullity,  as  if  it  never 
had  existed,  incapable  of  giving  rise  to 
any  rights  or  obligations  under  any  circum- 
stances." In  holding  that  the  deed  of  an 
insane  person  was  voidable,  and  not  void, 
in  Allis  V.  Billings,  6  Met.  415,  39  Am.  Dec. 
744,  the  court  said:  "The  term  'void,'  as 
applicable  to  conveyances  or  other   agree- 
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ments,  has  not  at  all  times  been  used  with 
technical  precision,  nor  restricted  to  its  pe- 
culiar and  limited  sense  as  contradistin- 
guished from  voidal^Ie;  it  being  frequently 
introduced,  even  by  legal  writers  and  ju- 
rists, where  the  purpose  is  nothing  further 
than  to  indicate  that  a  contract  was  invalid 
and  not  binding  in  law.  .  .  .  The  term 
'void'  can  only  be  properly  applied  to  those 
contracts  that  are  of  no  effect  whatsoever; 
such  as  are  a  mere  nullity,  and  incapable 
of   confirmation   or   ratification." 

The  deed  in  question  here  is  in  proper 
form,  reciting  a  valuable  consideration, 
and  signed  by  the  husband  and  wife.  It 
is  imperfect  and  ineffective  only  because  of 
the  defects  in  the  acknowledgment,  or  the 
certificate  of  acknowledgment,  in  regard  to 
the  wife.  If  the  acknowledgment  and  cer- 
tificate had  conformed  to  the  statute,  the 
conveyance  would  have  been  effective  and 
perfect.  Can  it  possibly  be  true  that  the 
deed  was  void  in  the  sense  of  nullity;  that 
it  was  practically  a  piece  of  blank  paper 
when  presented  to  the  magistrate  for  his 
certificate?  To  so  hold  would  be  to  say 
that  the  magistrate's  certificate  is  the  only 
effective  part  of  a  married  woman's  deed. 
Although  the  deed  was  imperfect,  it  seems 
to  us  that  it  was  evidence  of  an  uncom- 
pleted oontract,  for,  the  next  hour  or  the 
next  day,  the  proper  acknowledgment  could 
have  been  made,  and  the  certificate  at- 
tached that  would  have  made  perfect  an  im- 
perfect conveyance.  The  truth  is — and  it  is 
a  conclusion  that  cannot  be  denied — ^the 
term  "void,"  when  we  speak  with  technical 
accuracy,  can  only  be  applied  to  those  con- 
tracts that  are  of  no  effect  whatsoever,  mere 
nullities,  such,  for  example,  as  sire  against 
the  law,  illegal  or  criminal,  or  in  contra- 
vention of  tliat  which  the  law  requires, 
and  incapable  of  confirmation  or  ratifica- 
tion. The  fact  that  such  deeds,  though  in- 
effective and  defective,  may  be  the  subject 
of  suits  to  perfect  them  (Tex.  Rev.  Stat. 
1805,  art  4663),  is,  of  itself,  sufficient  to 
show  that  the  supreme  court  of  Texas,  in 
referring  to  them  as  "void,"  did  not  mean 
to  use  the  word  in  its  strict  technical  sense. 
In  Johnson  v.  Taylor,  supra,  the  court  said, 
citing  earlier  Texas  cases:  "Equities  of 
persons  claiming  under  instruments  execut- 
ed by  married  women,  but  not  properly  ac- 
knowledged and  certified,  have  been  recog- 
nized and  protected." 

We  are  advised  that  the  supreme  court 
of  Texas  has  not  yet  construed  or  passed 
on  the  constitutionality  of  the  statute  in 
question.  The  following  cases  decided  by 
the  Texas  court  of  civil  appeals  tend  to  sus- 
tain our  conclusion :  Sims  v.  Sealy,  —  Tex. 
Civ.  App.  — ,  116  S.  W.  630;  Millwee  v. 
Phelps,  —  Tex.  Civ.  App.  — 116  S.  W.  891; 
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I  Ariola  v.  Newman,  51  Tex.  Civ.  App.  617, 
113  S.  W.  157;  Haney  v.  Gartin,  61  Tex. 
Civ.  App.  677,  113  S.  W.  166.  The  case  of 
Klumpp  V.  Stanley,  52  Tex.  Civ.  App.  239, 
113  S.  W.  602,  also  decided  by  the  Texas 
court  of  civil  appeals,  is  to  the  contrary, 
but  the  conclusion  of  the  learned  court  is 
based  on  the  idea  that  the  deed  of  a  mar- 
ried woman  without  the  proper  certificate 
of  acknowledgment  is  absolutely  void. 

We  are  of  opinion  that  the  deed  was  ad- 
missible in  evidence,  and  that,  when  ad- 
mitted, it  should  be  "given  the  same  effect 
as  if  it  were  not  so  defective."  This  con- 
clusion is  also  applicable  to  the  other  deed 
which  was  excluded  on  the  same  grounds. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

McCormlck,  Circuit  Judge,  diseenta. 

Petition  for  rehearing  denied. 
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V. 

WONG  LEE  FOO, 
(—  Ariz.  — ,  108  Pac  488.) 

Alien  —  Chinese  «  deportation  —  ball. 

The  court  is  not  deprived  of  the  piVWAr 
to  admit  to  bail  a  Chinaman  who  nas  ap- 
pealed from  a  commissioner's  order  of  de- 
portation, by  the  act  of  Congress  of  Novem- 
ber 3,  1893,  which  provides  that  pending  the 
execution  of  an  order  of  depoxlation,  the 
Chinese  person  shall  remain  in  custody  of 
the  marshal,  and  should  not  be  admitted 
to  baiL 

(Campbell,  J.,  dissents.) 

(April  2,  1910.) 

Note.  ^  Bight  of  a  Chinese  person  fo 
hail  in  deportation  proceedings 

That  a  United  States  district  court  may 
admit  to  bail  a  Chinaman  who  has  ap* 
pealed  from  a  commissioner's  order  of  de- 
portation was  also  held  in  Re  Ah  Tai,  125 
Fed.  796,  and  in  Re  Chin  Wah,  182  Fed. 
266. 

And  a  chinaman  arrested  for  being  un- 
lawfully witliin  the  United  States  can  be 
admitted  to  bail  bv  a  district  court  or 
judge  pending  his  hearing  before  a  com- 
missioner.    Re  Lum  Poy,  128  Fed.  974. 

On  the  other  hand,  in  Jung  Goon  Jow  t. 
United  States,  —  Ariz.  — ,  post,  1091,  108 
Pac.  904,  it  was  held  that  a  Chinese  person 
who  had  been  ordered  by  a  United  States 
district  judge  to  be  reported  was  not  en- 
titled to  release  on  bail  pending  an  appeal^    . 
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APPEAL  by  the  United  States  from  an 
order  of  the  District  Court  for  Cochise 
County  admitting  defendant  to  bail  pending 
an  appeal  from  an  order  of  a  United  States 
commissioner  ordering  defendant  deported 
from  the  United  States.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  L.  B.  Alexander  and  George 
D.  Christy,  for  appellant: 

An  appeal  from  an  order  of  deportation 
made  by  a  United  States  commissioner  does 
not  vacate  or  in  any  wise  destroy  the  or- 
der of  deportation,  but  merely  suspends  its 
execution  and  holds  it  in  abeyance,  and  up- 
on the  hearing  of  the  fippeal  by  the  dis- 
trict court  to  which  it  is  appealed,  it  may 
be  affirmed,  in  which  case  it  becomes  effec- 
tive. 

United  States  v.  Loy  Too,  147  Fed.  760; 
Chow  Loy  V.  United  States,'^  60  C.  C.  A.  279, 
112  Fed.  354;  United  States  v.  Yuen  Yee 
Sum,  153  Fed.  494. 

In  view  of  the  statute  of  November  3, 
1893,  which  forbids  bail  to  a  Chinese  per- 
son under  an  order  of  deportation  from  a 
commissioner,  such   Chinese  person   is  not 

*  under  the  act  of  Congress  Nov.  3,  1893, 
chap.  14,  §  2,  forbidding  the  admission  of  a 
Chinese  person  to  bail  pending  the  execu- 
tion of  such  order. 

And  in  Chan  Gun  ▼.  United  States,  9 
App.  D.  C.  290,  it  was  held  that  such  stat- 
ute governed  the  right  to  bail  on  appeal 
in  habeas  corpus  proceedings  by  a  Chinese 
person  ordered  to  be  deported  from  the 
country,  and  not  the  rule  applicable  to  or- 
dinary habeas  corpus  cases. 

But  in  United  States  v.  Fah  Chung,  132 
Fed.  109,  it  was  held  that,  pending  an  ap- 
peal by  a  Chinese  person  from  a  final  or- 
der of  deportation  by  a  United  States  dis- 
trict court,  it  was  within  the  discretion  of 
that  court  to  admit  such  person  to  bail. 
Judge  Speer  disagreed  with  the  contention 
that  the  act  of  Nov.  3,  1893,  chap.  14,  §  2, 
related  to  all  final  orders  of  deportation, 
though  he  admitted  that  if  it  was  the 
plain  policy  of  the  law  (act  of  May  5,  1892, 
§  5)  to  refuse  bail  to  a  Chinaman  who  on 
habeas  corpus  insists  that  he  was  illegally 
detained,  it  would  seem  generally  incompe- 
tent to  grant  it  after  the  court  has  solemnly 
adjudged  that  his  detention  is  lawful,  and 
conceded  that  there  was  no  such  statute 
which  expressly  authorized  the  court  to 
grant  bail  in  such  cases,  and  that  the  trend 
of  all  the  relative  enactments  was  unfavor- 
able to  the  prayer  for  bail.  He  added,  how- 
ever, that  by  the  rules  of  the  common  law, 
independently  of  the  statute  there  was  an 
ancient  jurisdiction  to  admit  to  bail. 

Act  of  Congress,  May  6,  3892,  §  5,  pro- 
vides that  an  application  for  a  writ  of 
habeas  corpus  by  a  Chinese  person  seeking 
to  land  in  the  United  States,  to  whom  that 
privilege  has  been  denied,  no  bail  shall  be 
allowed,  and  such  application  shall  be  heard 
and  determined  promptly.  In  Re  Chin  Yuen 
31  L.R.A.(N.S.) 


entitled  to  be  admitted  to  bail  pending  an 
appeal  from  an  order  of  deportation. 

Chan  Gun  v.  United  States,  9  App.  D.  0. 
290;  United  States  v.  Loy  Too,  147  Fed. 
750,  affirmed  in  81  C.  C.  A.  682,  152  Fed. 
1022. 

The  proceeding  provided  by  law  for  the 
apprehension,  trial,  and  deportation  of  a 
Chinese  person  found  unlawfully  in  the 
United  States,  is  not  criminal,  but  civil, 
in  its  nature,  and  therefore  the  bailing  of  a 
Chinaman  under  the  exclusion  acts  is  not 
easily  brought  within  the  general  principles 
governing  the  law  of  bail  and  recognizance' 

Re  Ah  Tai,  126  Fed.  795. 

Messrs.  Ben  Goodrich  and  D.  Ij.  Cnn- 
nlngham  for  appellee. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  raised  by  this  appeal  is 
whether  the  judge  of  the  district  court 
has  the  right  to  enlarge  on  bail  pending 
appeal  a  Chinaman  who  has  been  ordered 
deported  by  a  United  States  commissioner, 
as    being    unlawfully    within  the     United 


Sing,  65  Fed.  788,  the  court  declared  that 
in  view  of  this  statute,  it  would  be  a  singu- 
lar exercise  of  discretion  to  grant  bail 
pending  an  appeal  from  a  dismissal  of  a 
writ  of  habeas  corpus,  where  the  relator 
was  a  Chinese  person. 

In  Re  Ong  Lung,  125  Fed.  815,  it  was 
held  that  such  act  was  not  repealed  by  a 
later  statute  providing  that  decisions  of  im- 
migration officers  as  to  the  right  of  Chinese 
to  enter  the  United  States,  if  adverse  to  the 
immigrant,  should  be  final. 

Before  the  passage  of  the  acts  referred  to 
above,  it  was  held  in  the  Case  of  the  Un- 
used Tag,  21  Fed.  701,  that  when,  on  habeas 
corpus  proceedings  to  test  the  right  of  a 
Chinese  laborer  to  re-enter  the  United 
States,  his  body  was  produced  in  court,  it 
was  within  the  discretion  of  the  court  to 
admit  him  to  bail  until  the  lawfulness  of 
his  detention  could  be  inquired  into  and 
determined. 

In  the  Case  of  the  Chinese  Wife,  10  Sawy. 
387,  21  Fed.  808,  writ  of  error  dismissed  in 
113  U.  S.  216,  28  L.  ed.  983,  6  Sup.  Ct.  Rep. 
431,  Field,  Circuit  Justice,  held  that  a 
Chinese  person  who,  after  final  hearing  on 
habeas  corpus,  was  remanded  to  the  custody 
of  the  marshal  to  be  deported  from  the 
United  States,  could  not  be  admitted  to  bail 
until  the  vessel  upon  which  she  was  ordered 
to  be  deported  was  ready  to  depart.  Cir- 
cuit Judge  Sawyer,  however,  was  of  a  dif- 
ferent opinion,  as  were  the  two  consulting 
judges,  but,  inasmuch  as  it  was  expressly 
provided  by  statute,  in  case  of  an  opposi- 
tion of  opinion  between  the  judges,  that  a 
judgment  or  order  should  be  made  in  ac- 
cordance with  the  views  of  the  circuit  jus- 
tice. Judge  Field's  opinion  prevailed. 

J.  A.  C, 
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States.  It  18  contended  by  the  appellant 
that  such  judge  is  prohibited  from  grant- 
ing bail  by  the  provisions  of  the  act  of 
Congress  approved  November  3,  1893  (act 
Nov.  3,  1893,  chap.  14,  §  2,  28  Stat,  at  L. 
8,  U.  S.  Comp.  Stat.  1901,  p.  1322),  reading 
as  follows:  ''Such  order  of  deportation 
shall  be  executed  by  the  United  States  mar- 
shal of  the  district  within  which  such  order 
is  made,  and  he  shall  execute  the  same 
with  all  convenient  despatch;  and  pending 
the  execution  of  such  order,  such  Chinese 
person  shall  remain  in  the  custody  of  the 
United  States  marshal,  shall  not  be  admit- 
ted to  bail."  Proceedings  under  the  Chi- 
nese exclusion  acts  are  not  criminal  in  their 
nature.  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  37  L.  ed.  905,  13  Sup.  Ct. 
Rep.  1010.  It  follows,  therefore,  that  a 
Chinaman  whose  deportation  is  sought  by 
the  United  States  has  not  the  right  to  de- 
mand bail,  as  has  a  person  accused  of  a 
crime.  The  allowance  is  at  most  discre- 
tionary with  the  judge.  United  States  v. 
Fah  Chung  (D.  C.)  132  Fed.  109;  Re  Ah 
Tai  (D.  C.)   125  Fed.  796. 

In  the  case  last  cited,  the  district  court 
for  the  district  of  Massachusetts  held  that 
the  statute  in  question  did  not  operate  to 
prevent  the  district  judge  from  admitting 
the  Chinaman  to  bail  pending  an  appeal  to 
him  from  the  order  of  deportation.  The 
court  recognized  the  fact  that  in  the  depor- 
tation of  Chinese,  the  proceedings  are  sui 
generis;  that  in  many  jurisdictions  it  is 
the  practice  to  take  bail  at  some  stage  of 
the  proceedings,  both  before  the  commission- 
er's hearing  and  after  the  appeal  to  the 
district  judge,  and  that  the  taking  of  bail 
at  some  stage  of  the  proceedings  is  implied- 
ly recognized  in  the  prohibition  contained 
in  the  clause  of  the  statute  in  question. 
The  court  then  proceeded  to  say,  referring 
to  the  statute:  "But  this  clause  applies 
only  where  the  order  of  deportation  is  final, 
and  it  is  inapplicable  while  an  ap- 
peal from  the  decision  of  the  com- 
missioner is  pending.  That  an  ap- 
peal from  the  judgment  of  the  com- 
missioner is  analogous  to  an  appeal  from 
the  judgment  of  an  inferior  court  was  said 
in  22  Ops.  Atty.  Gen.  340.  Pending  an  ap- 
peal it  is  not  the  duty  of  the  United  States 
marshal  to  deport  the  Chinaman  wi-th  all 
convenient  despatch,  and  so  there  is  no  suf- 
ficient reason  why  'pending  the  execution 
of  such  order,  the  Chinese  person  shall  re- 
main in  the  custody  of  the  United  States 
Marshal,  and  shall  not  be  admitted  to  bail.* 
Even  after  judgment  of  deportation  by  the 
judge,  a  Chinaman  was  temporarily  dis- 
charged from  custody  because  the  marshal 
31  L.R.A.(N.S.) 


was  without  means  of  deporting  him. 
Re  Ny  Look  (C.  C.)  66  Fed.  81.  To  pre- 
vent a  release  upon  bail  under  those  circum- 
stances, the  prohibition  just  quoted  was  in- 
serted by  Congress."  'We  agree  with  the 
conclusion  reached  by  the  learned  court.  But 
for  the  statute,  the  judge  has  the  inherent 
power  to  admit  to  bail  in  such  a  proceed- 
ing, and  it  seems  to  us,  while  the  construc- 
tion is  not  entirely  free  from  doubt,  that 
the  language  of  the  statute  does,  not  in 
terms  prohibit  it  after  the  order  of  depor- 
tation has  been  issued,  when  an  appeal  haa 
been  lodgM.  The  commissioner's  order  is 
not  then  necessarily  final.  It  is  true  that, 
under  the  practice  as  it  exists  in  some  ju- 
risdictions, when  the  appeal  is  dismissed, 
the  commissioner's  order  is  then  carried 
into  effect,  and  in  such  case  the  practical 
result  is  that  the  execution  of  the  commia- 
sioner's  order  is  merely  suspended,  and  no 
new  order  of  deportation  is  made;  but,  on 
the  other  hand,  where  the  matter  is  heard 
by  the  district  judge  upon  the  merits,  the 
case  is  tried  de  novo,  and  not  upon  the  rec- 
ord before  the  commissioner;  and  if  the  re> 
suit  of  such  trial  is  an  order  of  deportation, 
a  new  order  is  made  by  the  district  judge, 
and  the  commissioner's  order  is  not  suspend- 
ed, but  becomes  inoperative.  Liu  Hop  Fong^ 
v.  United  States,  209  U.  S.  453,  52  L.  ed. 
888,  28  Sup.  Ct.  Rep.  576.  The  precise  ques- 
tion before  us  has  been  decided  by  tw» 
courts  adversely  to  the  contention  of  the 
appellee,  but  no  reasons  for  the  decision  in 
either  case  were  given,  except  that  the  stat- 
ute was  prohibitory.  Chan  Gun  v.  Unit- 
ed States,  9  App.  D.  C.  290;  United  Statea 
V.  Loy  Too  (D.  C.)  147  Fed.  750.  Tlie 
question  has  not  been  passed  upon  as  yet 
by  the  Supreme  Court  of  the  United  States. 
We  believe  that,  as  the  statute  does  not  in 
terms  prohibit  the  taking  of  bail  pending 
the  appeal,  it  is  within  the  power  of  the 
district  judge  to  grant  bail  in  his  discre- 
tion; but,  as  the  general  purpose  of  the  ex- 
clusion laws  is  to  prevent  the  competition 
of  Chinese  labor  with  that  of  our  citizens,, 
the  discretion  so  vested  should  be  exercised 
sparingly,  and  with  regard  to  the  circum- 
stances of  the  particular  case,  so  that 
Chinamen  may  not  be  able  to  defeat  the 
purpose  and  policy  of  the  law  by  giving 
bond,  and  having  their  liberty  after  the  or- 
der of  deportation  has  been  made,  and  pend- 
ing the  appeal. 
The  order  appealed  from  is  affirmed. 

Ijewls  and  Doe,  JJ.,  concur, 

Campbell,  J.,  dissents. 
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JUNG  GOON  JOW,  Appt., 
▼. 

UNITED  STATES  OF  AMERICA. 
(—  Ariz.  — ,  108  Pao.  490.) 

Reference  ^  Chinese  deportation  case. 

1.  Under  the  Chinese  exclusion  act,  which 
vests  co-ordinate  original  jurisdiction  in 
United  States  district  judges  and  commis- 
sioners over  proceedings  for  the  deporta- 
tion of  a  Chinese  person,  a  judge  cannot  re- 
fer a  case  which  nas  been  made  returnable 
before  him,  to  a  commissioner  to  take 
testimony  and  report. 

Bail  —  alien  —  deportation  of  Chinese. 

2.  A  Chinese  person  who  has  been  or- 
dered by  a  United  States  district  judge  to 
be  deported  is  not  entitled  to  release  on  bail 
pending  an  appeal  which  does  not  entitle 
him  to  a  trial  de  novo,  where  the  statute 
provides  that  the  marshal  shall  execute  the 
order  of  deportation  with  all  convenient 
despatch,  and  that,  pending  the  execution  of 
the  order,  the  Chinese  person  shall  remain 
in  custody,  and  shall  not  be  admitted  to 
baiL 

(April  2,  1910.)' 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  the  First  Ju- 
dicial District  ordering  his  deportation. 
Reversed. 

The  appellant,  a  person  of  Chinese  de- 
scent, was  charged  with  being  unlawfully  in 
the  United  States,  and  was  arrested  and 
brought  before  the  district  judge,  who  re- 
ferred the  case  to  a  United  States  court 
commissioner  to  take  testimony  and  re- 
port to  him.  Plaintiff  filed  exceptions  to  the 
report  of  the  commissioner  recommending 
appellant's  discharge,  and  without  further 
examination  of  witnesses,  and  upon 
the  testimony  contained  in  the  report,  the 
judge  ordered  the  deportation  of  appellant, 
from  which  order  he  appeals. 

Further  facts  appear  in  the  opinion. 

Mr.  Edwin  F.  Jones,  for  appellant: 

The  statutes  with  particularity  give 
commissioners  full  and  concurrent  jurisdic- 
tion with  the  judges  of  the  United  States 
courts,  and  with  the  courts  themselves; 
and  this  power  cannot  be  taken  from  them 
by  a  reference  which  deprives  them  of  their 
jurisdiction  to  decide  the  full  merits  of 
the  controversy. 

United  States  ▼.  Lee  Lip,  100  Fed.  842. 

The  law  contemplates  that  the  China- 
man shall  be  given  the  right  of  a  hearing 

Note.  —  As  to  the  ricrht  of  a  Chinese  per- 
son to  bail  in  deportation  proceedings,  see 
the  note  to  United  States  v.  Wong  Lee  Foo, 
ante,  1088. 
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de  novo  before  the  district  judge,  before  he 
is  ordered   deported. 

Liu  Hop  Fong  ▼.  United  States,  209  U. 
S.  453,  62  L.  ed.  888,  28  Sup.  Ct.  Rep. 
676. 

The  question  of  granting  bail  rests  in 
the  sound  discretion  of  the  court,  to  be 
grranted  or  refused  as  the  justice  of  the 
case  would  seem  to  call  for. 

Re  Ah  Tai,  125  Fed.  795;  United  States 
V.  Chan  Gun,  9  App.  D.  C.  290;  United 
States  V.  Fah  Chung,  132  Fed.  109;  Re 
Lum  Poy,  128  Fed.  074;  United  States  ▼. 
Que  Lim,  176  U.  S.  459,  44  L.  ed.  644,  20 
Sup.  Ct.  Rep.  415;  Lin  Hop  Fong  v.  Unit- 
ed States,  209  U.  S.  453,  52  L.  ed.  888,  28 
Sup.  Ct.  Rep.  576;  United  States  v.  Lee 
Yen  Tai,  48  C.  C.  A.  157,  108  Fed.  950; 
Wright  V.  Henkel,  190  U.  S.  40,  47  L.  ed. 
948,  23  Sup.  Ct.  Rep.  781,  12  Am.  Crim. 
Rep.  386.     . 


Boe,    J.,    delivered   the    opinion    of   the 
court: 

Three  questions  are  raised  by  the  assign- 
ments of  error;  the  first  being  whether  tlie 
judge  had  the  power  to  refer  the  case,  and 
to  render  judgment  upon  the  evidence  con- 
tained in  the  commisioner's  report.  Be- 
cause a  reference  to  take  testimony  and  re- 
port is  unauthorized  in  cases  where  trial  by 
jury  is  a  matter  of  right,  it  does  not  fol- 
low that  the  reference  may  be  made  when 
such  right  does  not  exist.  In  the  absence 
of  statutory  authority  therefor,  the  classes 
of  cases  which  may  be  referred  are  well  de- ' 
fined,  and  include  none  analogous  to  this. 
Our  attention  has  been  called  to  but  one 
decision  directly  in  point.  In  United  States 
V.  Lee  Lip  (D.  C.)  100  Fed.  842,  this  ques* 
tion  was  directly  involved,  and  Mr.  Dis- 
trict Judge  Coxe  said  concerning  it:  "Un- 
less my  attention  is  called  to  some  authori- 
ty which  I  have  not  yet  seen,  I  shall  hold 
(1)  That  the  statute  directing  that  Chi- 
nese persons  shall  be  brought  before  the 
United  States  commissioners  clothes  those 
officers  with  jurisdiction.  (2)  So  far  as 
I  have  been  able  to  observe,  there  is  not, 
from  the  beginning  to  the  end  of  legisla- 
tion on  Chinese  immigration,  a  single  word 
which  authorizes  a  judge  of  the  United 
States  courts  to  refer  these  cases  to  the  com- 
missi(^iers  as  referees."  In  a  case  where 
a  Chinaman  was  ordered  deported  by  a 
United  States  commissioner,  and  appealed 
to  the  district  judge,  who  determined  the 
appeal  upon  a  transcript  of  the  proceedings 
before  the  commissioner,  the  United 
States  Supreme  Court,  in  determining  the 
case  i^on  a  writ  of  error,  says:     "In  this 
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case  the  Chinaman  did  prosecute  his  appeal 
from  the  commissioner  to  the  district  judge. 
The  statute  is  curiously  silent  as  to  how 
the  appeal  is  to  be  heard;  it  says  nothing 
as  to  what  papers  are  to  be  filed,  or  as  to 
what  testimony  shall  be  given.  In  our 
view,  in  giving  the  Chinaman  an  appeal, 
the  law  contemplates  that  he  shall  be  given 
the  right  of  a  hearing  de  novo  before  the 
district  judge,  before  he  is  ordered  to  be 
deported.  .  .  .  There  being  no  provision 
of  the  statute  that  the  hearing  shall  be  up- 
on a  transcript  of  the  proceedings  before 
the  commissioner,  we  think,  when  a  party 
demands  it.  Congress  intends  he  shall  have 
the  right  to  a  hearing  and  judicial  deter- 
mination before  the  district  judge."  Liu 
Hop  Fong  V.  United  States,  20D  U.  S. 
453,  62  L.  ed.  888,  28  Sup.  Ct.  Rep.  576. 
By  the  terms  of  the  Chinese  exclusion  act 
(Act  Nov.  3,  1893,  chap.  14,  28  Stat,  at 
L.  8,  U.  S.  Comp.  Stat.  1901,  p.  1322,  Unit- 
ed States  district  judges  and  commission- 
ers are  vested  with  co-ordinate  original  ju- 
risdiction in  this  class  of  cases.  In  this  ease 
the  district  judge  might  have  ordered  the 
"^arrant  returnable  before  either  himself 
or  the  commissioner;  in  the  latter  case  the 
appellant  would  have  been  entitled,  upon 
appeal,  to  a  trial  de  novo,  and  in  the  form- 
er, we  think,  was  entitled  to  a  determina- 
tion by  the  district  judge  upon  a  hearing 
where  the  witnesses  produced  might  be  seen 
and  heard  by  him.  In  view  of  the  conclu- 
sion we  have  reached  upon  this  question, 
we  deem  it  needless  to  consider  the  objec- 
tion that  the  evidence  is  insufficient  to  sup- 
port the  judgment. 

The  remaining  question  raised  touches 
the  right  of  appellant  to  bail  pending  this 
appeal.  The  act  of  Congress  provides  that 
when  an  order  of  deportation  has  been 
made  by  a  United  States  district  judge  or 
commissioner,  "such  order  of  deportation 
shall  be  executed  by  the  United  States  mar- 
shal of  the  district  within  which  such  or- 
der is  made,  and  he  shall  execute  the  same 
with  all  convenient  despatch;  and  pend- 
ing the  execution  of  such  order,  such  Chi- 
nese person  shall  remain  in  the  custody  of 
the  United  States  marshal,  and  shall  not  be 
admitted  to  bail."  [28  Stat,  at  L.  8,  chap. 
14,  U.  S.  Comp.  Stat.  1901,  p.  1323].  While 
the  allowance  of  bail  pending  appeal  is 
within  the  inherent  power  of  the  courts  of 
general  jurisdiction,  the  statute  in  ques- 
tion has  been  held  to  prohibit  its  exercise, 
upon  the  theory  that  the  order  of  deporta- 
tion is  final;  its  execution  merely  being 
suspended,  and  the  order  becoming  effective 
in  event  of  the  appeal  being  unsuccessful. 
See  United  States  v.  Wong  Lee  Foo,  — 
Ariz.  — ,  ante,  1088,  108  Pac.  488  and  au- 
thorities therein  cited.  In  that  case  we  held 
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that  upon  appeal  from  a  commissioner's 
order  of  deportation,  the  hearing  before  a 
district  judge  must  be  de  novo,  and  for 
that  reason  the  order  of  the  commissioner 
became  vacated  by  the  perfection  of  the  ap- 
peal, and  the  statutory  provision  ino^'^ra^ 
tive;  but  upon  appeal  to  this  court  the  caa* 
is  not  tried  de  novo;  the  order  of  the  dis- 
trict judge  is  only  suspended,  and  becomes 
operative  upon  an  adverse  determination  of 
the  appeal  here. 

It  follows  that  bail  was  properly  denied; 
but,  as  we  are  of  the  opinion  that  the  dis- 
trict judge  erred  in  his  mandatory  refer- 
ence for  the  purpose  of  taking  testimonj* 
and  basing  his  order  of  deportation  upon 
the  evidence  contained  in  the  report,  the 
order  appealed  from  is  reversed. 

Kent,  Ch.  J.,  and  Doan  and  Ijewis,  JJ., 

concur. 
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PHEBE  PEPPER,  Appt 

(158  Cal.  619,  112  Pac  62.) 

Husband  and  wife  ^  community  — 
money  In  bank  ^  overooming  pre- 
sumption. 

1.  The  presumption  that  money  in  bank 
and  notes  and  other  securities  owned  by  a 
married  man  at  the  time  of  his  death  were 
community  property  is  overcome  by  proof 
that  they  were  the  proceeds  of  land  owned 
by  him  at  the  time  of  his  marriage,  and  of 
the  crops  raised  thereon. 

Same  ^  conveyance  after  marriage. 

2.  The  fact  that  the  title  to  the  land 
owned  by  a  man  at  the  time  of  his  mar- 


Note.  —  Profits  accruing  during  mar^ 
riage  in  connection  with  property 
belonging  to  separate  estate  of  either 
spouse  as  community  property. 

This  note  does  not  cover  the  question 
whether  the  proceeds  arising  from  the  sale 
of  the  separate  property  of  the  spouses  are 
community  property. 

Under  the  community  system  as  it  ex- 
isted by  the  Spanish  law,  the  profits  ac- 
cruing from  the  separate  property  of  the 
spouses  became  community  property.  The 
nature  of  such  profits  is  now  regulated  by 
statute.  In  some  states  it  is  expressly 
provided  that  these  profits  become  the  sepa- 
rate property  of  the  spouse  owning  the 
property  from  which  they  accrue. 

Arizona. 

The  statute  in  Arizona  gives  the  wife  the 
sole  and  exclusive  control  of  her  peraonat 
property,   and   it  is  there   held   that   tha 
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riage  was  not  perfected  by  a  conveyance 
from  the  source  of  paramount  title  'until 
after  that  event  does  not  destroy  its  charac- 
ter as  separate  estate. 

Same  *  separate  estate  —  profits   of 
nursery. 

3.  The  profits  secured  by  a  man  in  con- 
ducting a  nursery  on  land  forming  part  of 
his  separate  estate,  are  his  separate  prop- 
erty under  a  statute  providing  that  all 
property  owned  by  him  at  the  time  of  his 
marriage,  together  with  the  issues  and 
profits  thereof,  is  his  separate  estate. 

KTldence  ^  flndlng:  —  Inconsistency. 

4.  Mere  evidence  that  after  the  marriage 
a  man  obtained  a  certain  amount  of  money 
from  his  wife,  which  had  never  been  re- 
turned, is  not  inconsistent  with  a  finding 
that  the  entire  estate  left  by  him  was  sepa- 
rate property. 

Same  —  admissions  against  Interest  — 
admissibility. 

5.  The  conduct  of  a  wife  when  her  hus- 
band made  declarations  in  her  presence  to 


the  efifect  that  all  his  property  was  made 
before  his  marriage  is  admissible  against 
her  in  a  proceeding  to  establish  her  claim 
to  part  of  the  estate  as  community  prop- 
erty. 

Same  ^  declarations  —  remote  event. 

6.  It  is  not  reversible  error  to  exclude 
evidence  of  declarations  of  a  deceased  per- 
son that,  when  he  came  into  the  country, 
he  had  very  little  property,  upon  the  ques- 
tion of  whether  or  not  money  left  by  him 
was  community,  where  the  period  referred 
to  was  sixteen  years  before  his  marriage. 

Same  «  opinion  on  character  of  prop- 
erty. 

7.  The  opinion  of  a  man  upon  the  ques- 
tion whether  or  not  part  of  his  property 
was  community  is  not  admissible  in  evi- 
dence in  a  proceeding  by  the  wife  to  estab- 
lish title  to  part  of  the  property  left  by 
him  as  community. 

(Novembef  21,  1910.) 


rents  and  profits  of  her  separate  estate 
which  accrue  during  coverture  are  her  sepa- 
rate property,  and  do  not  become  conunon 
property.  Charauleau  v.  Woflfenden,  1 
Ariz.  243,  25  Pac  652;  Woffenden  v. 
Charauleau,  2  Ariz.  91,  11  Pac.  117;  Wof- 
fenden y.  Charauleau,  1  Ariz.  346,  25  Pac. 
662.  Contra:  Woffenden  v.  Charauleau, 
2  Ariz.  44,  8  Pac.  302. 

The  court  in  Woffenden  v.  Charauleau, 
2  Ariz.  91,  11  Pac.  117,  refused  to  concur  in 
this  last  case,  and  held  the  decision  of  this 
question  was  not  necessary  to  the  deci- 
sion rendered,  and  tlierefore  was  purely 
okiier  dicta. 

California. 

The  early  California  statute  contained  a 
provision  that  the  rents  and  profits  of  the 
separate  estate  of  either  husband  or  wife 
should  be  deemed  common  property;  this 
provision  was  held  to  be  in  violation  of  the 
constitutional  provision  that  property  of 
the  wife  owned  or  claimed  by  her  before 
marriage,  and  that  acquired  afterward  by 
gift,  devise,  or  descent,  etc.,  should  be  her 
"separate  property,"  meaning  an  estate  held 
both  in  its  use  and  in  its  title  for  the  ex- 
clusive benefit  of  the  wife.  George  v.  Ran- 
som, 15  Cal.  324,  76  Am.  Dec.  400;  Lewis 
V.  Johns,  24  Cal.  99,  85  Am.  Dec.  49. 

The  present  statute  in  California  gives  to 
the  spouse  owning  a  separate  estate  the 
rents,  issues,  and  profits  accruing  there- 
from. 

Under  this  statute  the  rents,  interests, 
and  dividends  derived  from  a  husband's 
real  estate,  stock,  bonds,  and  notes,  witli- 
out  the  active  engagement  by  him  of  his 
capital  in  some  business  or  employment, 
are  his  separate  property.  Re  Cudworth, 
133  Cal.  462,  65  Pac.  1041;  Re  Granniss, 
142  Cal.  1,  75  Pac.  324. 

So,  dividends  of  stock  purchased  by  the 
wife  with  her  separate  funds  are  her  sepa- 
rate propertv  and  cannot  be  subjected  by 
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the  husband's  creditors  to  the  payment  of 
his  debts.  George  v.  Ransom,  15  Cal.  322, 
76  Am.  Dec.  490. 

And  rents,  issues,  and  profits  of  real 
property  owned  by  the  wife  are  her  sepa- 
rate property.  Bashore  v.  Parker,  146  Cal. 
525,  80  Pac.  707. 

And  real  estate  purchased  in  California 
after  marriage,  by  the  husband  with  money 
accumulated  in  another  state  during  mar- 
riage from  the  use  and  management  of  a 
farm  and  from  stock  owned  by  him  at  the 
time  of  marriage,  is  his  separate  property. 
Re  Higgins,  65  Cal.  407,  4  Pac.  389. 

There  are  dicta  in  Schuvler  v.  Broughton, 
70  Cal.  282,  11  Pac.  710,  that  rents,  issues, 
and  profits  of  property  acquired  after  mar- 
riage by  either  husband  or  wife,  by  gift, 
bequest,  devise,  or  descent,  are  separate 
property. 

And  a  crop  of  wheat  raised  upon  land 
which  is  the  separate  estate  of  the  wife  is 
her  property,  and  cannot  be  taken  for  the 
husband's  debts,  although  it  was  raised  un- 
der his  supervision.  Lewis  v.  Johns,  24  Cal. 
99,  85  Am.  Dec.  49. 

But  a  crop  of  barley  raised  on  land 
leased  by  the  wife,  from  seed  brought  for 
her  by  her  husband,  for  which  she  gave  her 
note,  and  which  was  planted  under  the 
husband's  direction,  is  community  property, 
and  subject  to  execution  issuing  against 
the  husband,  where  there  was  no  agreement 
that  it  should  become  her  separate  prop- 
erty. Davis  V.  Green,  122  Cal.  364,  55  Pac. 
9. 

The  decision  in  Lewis  v.  Lewis,  18  Cal. 
054,  which  arose  under  the  early  statute, 
is  not  in  accord  with  the  general  holding  in 
California.  In  that  case  a  man,  at  the  time 
of  his  marriage,  owned  cattle,  horses,  and 
money  valued  at  $20,000.  He  died  five 
years  later  owninpj  cattle,  horses,  and 
money  valued  at  $40,000.  His  sole  busi- 
ness from  the  time  of  his  marriage  until 
his  death  was  dealing  in  cattle  and  horses. 
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APPEAL  by  the  widow  of  William  H. 
Pepper,  deceased,  from  a  decree  of  the 
Superior  Court  for  Sonoma  County,  distrib- 
uting the  husband's  estate  in  accordance 
with  the  terms  of  his  will.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  R.  JjeppO,  for  appellant: 

Money  found  in  the  bank  was  communi- 
ty property. 

Fennell  y.  Drinkhouse,  131  CkL  451,  82 
Am.  St.  Rep.  361,  63  Pac.  734;  Rowe  v. 
Hibernia  Say.  &  L.  Soc.  134  Cal.  405,  66 
Pac.  669;  Re  Boody,  113  Cal.  686,  45  Pac. 
858;  Morgan  y.  Lones,  78  Cal.  62,  20  Pac. 
248;  Mott  v.  Smith,  16  Cal.  557;  Burton 
y.  Lies,  21  Cal.  91;  Adams  y.  Knowlton,  22 
Cal.  288;  McDonald  y.  Badger,  23  Cal.  398, 
83  Am.  Dec  123;  Meyer  y.  Kinzer,  12  Cal. 


252,  73  Am.  Dec  538;  21  Cyc  Law  k  Proc 
pp.  1633,  1634,  1648-1652;  6  Am.  ft  Eng. 
Enc.  Law,  p.  323;  Bashore  y.  Parker,  146 
Cal.  530,  80  Pac  707 ;  Higgins  y.  Johnson, 
20  Tex.  389,  70  Am.  Dec.  395;  Schmelts  y. 
Qarey,  49  Tex.  61. 

Accumulations  from  the  nursery  business 
after  marriage  are  community  property. 

6  Am.  &  Eng.  Enc.  Law,  p.  324;  21  Cyc 
Law  &  Proc.  p.  1648;  Washburn  y.  Wash- 
bum,  9  Cal.  476;  Martin  y.  Southern  P. 
Co.  130  Cal.  286,  62  Pac  515. 

Pepper's  declarations  not  against  inter- 
est were  inadmissible. 

Re  Bauer,  79  Cal.  310,  21  Pac  759;  Rnl- 
ofson  y.  Billings,  140  Cal.  457,  74  Pac  35; 
Donnelly  y.  Rees,  141  Cal.  60,  74  Pac  433; 
Stoddard  y.  Newhall,  1  Cal.  App.  112,  81 


At  the  time  of  his  death  he  had  about 
$4,000  worth  of  the  stock  owned  by  him 
at  the  time  of  his  marriage,  the  remainder 
beinff  the  increase  of  the  stock,  and  stock 
bought  with  the  proceeds  of  the  sale  of  that 
originally  owned  by  him.  It  was  held  that, 
as  he  was  engaged  in  no  other  business  than 
dealing  in  sto<£:  from  the  time  of  his  mar- 
riage until  his  death,  the  fair  inference  wafl 
that  the  common  property  was  the  differ- 
ence between  the  original  yalue  of  his  prop- 
erty at  his  marriage  and  the  value  of  the 
property  possessed  by  him  at  his  death,  less 
the  community  debts. 

Idaho. 

The  statute  in  Idaho  proyides:  ''All 
other  property  acquired  after  marriage  by 
either  nusband  or  wife,  including  the  rents 
and  profits  of  the  separate  property  of  the 
husband  or  wife,  is  community  property, 
unless,  by  the  instrument  by  which  any 
such  property  is  acquired  by  the  wife,  it  is 
provided  that  the  rents  and  profits  there- 
of be  applied  to  her  sole  and  separate  use; 
in  which  case  the  management  and  dis- 
posal of  such  rents  and  profits  belong  to  the 
wife,  and  they  are  not  liable  for  the  debts 
of  the  husband."  A  further  section  pro- 
yides that  "all  real  and  personal  estate  be- 
longing to  any  married  woman  at  the  time 
of  her  marriage,  or  to  which  she  subsequent- 
ly becomes  entitled  in  her  own  right,  and 
all  the  rents,  issues,  and  profits  thereof, 
and  all  compensation  due  or  owing  for  her 
personal  services,  is  exempt  from  execution 
against  her  husband."  Thorn  v.  Anderson, 
7  Idaho,  421,  63  Pac.  592. 

Under  these  statutes  the  increase  of  cat- 
tle which  are  the  separate  property  of  a 
wife  cannot  be  taken  on  execution  issuing 
against  the  husband.    Ibid. 

Nor  can  a  ferry  franchise  acquired  by 
prescription  by  a  wife,  and  being  the  issue 
and  profit  arising  from  the  investment  of 
her  separate  property  in  operating  the 
ferry,  be  taken  upon  execution  by  the  hus- 
band's creditors.  Evans  y.  Kroutinger,  9 
Idaho,  153,  72  Pac  882,  2  A.  &  E.  Ann.  Cas. 
691. 
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Louisiana. 

Under  the  statutes  in  force  in  Louisiana, 
profits  from  the  wife's  separate  property 
which  she  herself  administers  are  her  sepa- 
rate property. 

Thus,  cotton  made  on  land  of  the  wife  by 
the  labor  of  her  slaves,  and  under  her  ad- 
ministration, is  her  separate  property. 
Lambert  y.  Franchebois,  16  La.  1. 

So,  revenues  realized  from  a  plantation 
which  is  the  wife's  paraphernal  property  as 
her  separate  property,  where  the  plantation 
is  administered  by  the  husband  as  agent 
of  his  wife,  for  her  account  and  under  her 
control.    Miller  y.  Handy,  33  La.  Ann.  160. 

And  the  fact  that  the  husband  occasional- 
ly receives  the  rent  from  the  separate  prop- 
erty of  the  wife,  not  leased  by  him,  will 
not  render  the  profits  of  such  property 
community  property.  Lanphier's  Succes- 
sion, 104  La.  384,  29  So.  122. 

And  it  was  formerly  held  that  children 
bom  to  slaves  owned  by  a  wife  before  mar- 
riage were  her  separate  property.  Fred- 
eric y.  Frederic,  10  Mart  (La.)  188;  Child- 
ers  y.  Johnson,  6  La.  Ann.  634;  Bradish  y. 
Johnson,  cited  in  6  La.  Ann.  639,  note; 
Deshautels  v.  Fontenot,  6  La.  Ann.  689; 
Young  y.  Young,  5  La.  Ann.  611;  Gonor  y. 
Conor,  11  Rob.  (La.)  526.  Contra:  Du- 
crest  v.  Bijeau,  8  Mart.  N.  S.  192. 

And  there  are  dicta  in  Pinard  v.  Holten, 
30  La.  Ann.  167,  that  profits  derived  by  a 
wife  from  the  use  of  her  money  and  the 
fruits  of  her  paraphernal  property,  admin- 
istered by  her  alone,  do  not  become  com- 
miinity  property. 

Where,  however,  the  husband  administers 
and  manages  the  wife's  separate  property, 
as  before  stated,  it  is  held  that  the  profits 
resulting  are  community  property. 

Thus,  where  a  husband  controls  and  cul- 
tivates a  plantation  which  is  the  separate 
property  of  his  wife,  the  fruits  and  reve- 
nues become  a  part  of  the  community,  and 
the  debts  contracted  in  carrying  on  such 
plantation  are  community  obligations.  Cour- 
rege  y.  Colgin,  51  La.  Ann.  1069,  25  So. 
942. 

And  the  profits  derived  from  the  wife** 
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Pac.  666;  Smith  t.  Smith,  12  Cal.  223,  73 
Am.  Dec.  533;  0  Am.  &  Eng.  Enc.  Law,  p. 
8;  16  Cyc  Law  k  Proc.  p.  1219. 

Messrs.     Thomas     P.     Boyd,    'W.     F. 
Ck>wa]iy  and  F.  A.  Meyer  for  respondents. 

Slosa,  J.,  delivered  the  opinion  of  the 

court : 

William  H.  Pepper  died  testate,  leav- 
ing an  estate  which  was  appraised  at 
$113,000  and  over.  By  his  will  he  gave  to 
his  widow  Phehe  Pepper,  $26,000,  and  a 
house  and  lot  valued  at  $4,000.  In  due  course 
the  executors  petitioned  for  distribution 
of  the  estate  in  their  hands  in  accordance 
with  the  terms  of  the  will.  The  widow  ap-  i 
peared  and  answered,  claiming  that  all  of ' 
the   estate  was   community  property,   and 


that  she  was  entitled  to  one  half  thereof, 
in  addition  to  the  legacy  and  devise  given 
her  by  the  will.  The  trial  court,  after  hear- 
ing evidence  in  this  issue,  decided  that  the 
entire  estate  was  the  separate  property  of 
the  decedent,  and  decreed  distribution  in 
accordance  with  the  terms  of  the  will.  The 
widow  appeals  from  the  decree  of  distribu- 
tion. The  point  most  strongly  urged  by  the 
appellant  is  that  the  evidence  fails  to  sup- 
port the  finding  of  the  separate  character 
of  the  estate. 

William  H.  Pepper  came  to  Sonoma  cotm- 
ty  in  1858  or  1859.  He  settled  upon  a  tract 
of  land  in  Green  Valley,  containing  100 
acres.  He  took  up  his  residence  upon  this 
land  and  commenced  at  once  to  cultivate 
it,  putting  in  a  nursery  and  an  orchard, 


plantation  are  community  property  where 
the  husband  conducted  two  of  his  planta- 
tions and  that  of  his  wife  as  one,  carried 
on  the  business  in  his  name,  shipped  the 
crops,  and  obtained  advances  nnd  supplies, 
etc.,  on  his  own  account.  Trezevant  v. 
Holmes,  38  La.  Ann.  146. 

So,  a  crop  raised  by  land  and  slaves  to 
which  the  wife  had  title,  it  not  being 
nhown  that  they  were  paid  for  with  her 
paraphernal  funds,  of  which  she  had  ad- 
ministration, are  community  property,  and 
liable  for  his  debts,  where  the  husband  ap- 
peared to  have  retained  administration  of 
the  property  acquired.  Fisher  v.  Gordy,  2 
La.  Ann.  762. 

And  rentals  derived  from  the  wife's  para- 
phernal property,  administered  by  the  hus- 
band, are  community  property.  Barbin  ▼. 
Couvillon,  122  La.  407,  47  So.  698. 

And  the  acquests  and  good  will  of  a  busi- 
ness conducted  before  marriage  by  a  wife, 
but  thereafter  in  the  name  of  her  husband 
and  with  her  assistance,  are  community 
property  and  liable  to  seizure  for  the  hus- 
band's debts.  Mehnert  v.  Dietrich,  36  La. 
Ann.  300. 

So^  where  a  wife  when  married  had  an 
undertaking  business  and  stock,  which,  by 
the  joint  effort  of  herself  and  husband,  were 
increased,  the  increased  stock  is  commu- 
nity property.  Werner  v.  Kelly,  9  La.  Ann. 
CO. 

And  a  wife  has  no  right  to  interest  on  her 
paraphernel  property  in  the  hands  of  her 
husband's  representatives  during  the  year  of 
mourning.  Frederic  v.  Frederic,  10  Mar. 
(La.)  188. 

And  it  was  held  in  Webb  v.  Peet,  7  La. 
Ann.  92,  that  the  fruits  of  the  wife's  para- 
phernal property  belong  to  the  community 
80  long  as  the  husband  retains  administra- 
tion of  it.  The  particular  property  involved 
in  this  case  does  not  appear. 

It  is  laid  down  in  Webre's  Succession,  49 
La.  Ann.  1491,  22  So.  390,  that  the  profits 
of  the  separate  property  of  the  spouses  fall 
into  the  community,  but  what  the  particu- 
lar profits  involved  were  is  not  disclosed. 
To  the  same  effect  is  Glenn  v.  Elam,  3  La. 
Ann.  611. 
31  L.R.A.(N.S.) 


It  is  held  that  the  increase  of  cattle 
owned  by  the  husband  inures  to  the  benefit 
of  the  community.  Bonner  v.  Gill,  5  La. 
Ann.  629. 

And  in  Sharp  v.  Zeller,  110  La.  61,  34  So. 
129,  a  husband  was  held  authorized  to  ap- 
ply the  rents  of  property  owned  by  him  be- 
fore marriage  to  the  payment  of  an  interest- 
bearing  mortgage  existing  thereon  at  the 
time  of  marriage,  and  it  was  held  that  the 
community  could  not  charge  him  with  such 
amount. 

So,  a  crop  raised  by  the  husband  after  the 
dissolution  of  the  community,  on  land  be- 
longing to  him,  partly  with  his  own  slaves 
and  partly  with  those  of  the  community, 
is  his  separate  property.  Babin  v.  Nolan, 
6  Rob.   (La.)   508. 

And  revenue  from  a  plantation  situated 
in  Mississippi,  and  owned  by  the  husband, 
who  resides  in  Louisiana,  does  not  become 
part  of  the  community  property,  and  the 
husband  is  not  bound  to  account  to  the 
wife's  heirs  therefor.  Robinson's  Succes- 
sion, 23  La.  Ann.  174w 

Nevada. 

In  Nevada  it  has  been  held  that  rents 
and  profits  derived  from  a  toll  road  and 
bridge,  hotel,  merchandise  business,  lands, 
and  moneys  at  interest,  all  of  which  were 
the  husband's  separate  property,  are  also  his 
separate  property,  both  at  common  law  and 
under  a  statute  providing  that  "all  proper- 
ty, both  real  and  personal,  owned  by  the 
husband  before  marriage,  and  that  acquired 
afterwards  by  gift,  bequest,  devise,  or 
descent,  shall  be  his  separate  property.  All 
property  acquired  after  the  marriage  by 
either  husband  or  wife,  except  such  as  may 
be  acquired  by  gift,  bequest,  devise,  or 
descent,  shall  be  common  property."  Lake 
V.  Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac. 
74. 

In  Younpworth  v.  Jewell,  16  Nev.  45, 
where  a  wife  claimed  to  have  taken  over  a 
restaurant  formerly  operated  by  her  hus- 
band, and  to  be  carrying  it  on  as  a  sole 
trader,  it  was  held  that  if  she  carried  on 
the  business  bona  fide  in  her  name  and  em- 
ployed her  husband,  but  did  not  allow  him 
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and  devoting  part  of  the  land  to  pasturage 
and  the  growing  of  grain.  Later,  and  prior 
to  his  marriage  to  the  appellant,  he  ac- 
quired additional  land  adjoining  his  orig- 
inal holding,  until  his  ranch  or  farm  com- 
prised ahout  291  acres.  He  was  married 
to  the  appellant  in  1874.  At  that  time  he 
had  put  upon  his  land  various  improve- 
ments, and  was  conducting  thereon  an  ac- 
tive nursery  business.  Ilis  course  of  pro- 
cedure was  to  grow  plants,  principally  fruit 
trees,  either  from  seed  or  from  stock  im- 
ported from  France  or  the  eastern  states, 
until  they  had  attained  the  age  of  one  or 
two  years,  and  then  to  sell  the  plants  so 
grown.  From  the  time  of  his  marriage  un- 
til his  retirement  in  1000,  he  lived  upon 
the  land  mentioned,  and  devoted  his  entire 


time  and  energy  to  the  conduct  of  the  nur- 
sery and  the  farming  operations  which  were 
being  carried  on  there.  During  all  this 
time  the  appellant  lived  with  him.  and 
performed  her  household  and  other  duticA 
as  a  faithful  wife  should.  The  area  of 
land  applied  to  nursery  purposes  was,  from 
time  to  time,  increased  by  Pepper.  There 
is  the  direct  testimony  of  several  witnesses^ 
including  Mrs.  Pepper  herself,  to  the  effect 
that  during  all  the  years  of  his  marriage 
Pepper  was  engaged  in  no  business  other 
than  that  which  he  conducted  on  the  ranch. 
In  January,  1000,  he  sold  the  land,  with 
the  nursery  and  the  personal  property 
thereon,  to  one  Robinson  for  $20,000,  and 
took  up  his  home  in  Petaluma.  In  March, 
1006,  he  died.     His  estate  consisted  of  the 


to  manage  or  control  the  business,  the 
profits  could  not  be  taken  by  the  hiisband's 
creditors;  but  if  the  husband  merely  min- 
gled his  industry  with  hers,  without  any 
agreement  for  compensation,  and  the  busi- 
ness was  conducted  in  the  same  manner  as 
before  the  alleged  change  of  proprietors, 
liis  creditors  might  claim  the  property. 

Texas. 

The  early  statute  in  Texas  provided 
"that  all  property  which  the  husband  or 
wife  may  bring  into  the  marriage,  except 
land  and  slaves  and  the  wife's  parapher- 
nalia, and  all  the  property  acquired  during 
the  marriage,  except  such  land  or  slaves  or 
their  increase,  as  may  be  acquired  by 
either  party  by  gift,  devise,  or  descent,  and 
except  also  the  wife's  paraphernalia  ac- 
quired aforesaid  and  during  the  time  afore- 
said, shall  be  the  common  property  of  the 
husband  and  wife,  and  during  the  cover- 
ture may  be  sold  or  otherwise  disposed  of 
by  the  husband  only."  Portia  v.  Parker, 
22  Tex.  699. 

It  was  held  under  this  statute  that  the 
increase  of  slaves  owned  by  a  husband  pre- 
vious to  marriage,  or  acquired  in  his  in- 
dividual right  thereafter,  was  his  separate 
property.  Mclntyre  v.  Chappell,  4  Tex. 
187;  Cartwright  v.  Cartwright,  18  Tex. 
626. 

And  there  are  dicta  in  De  Garca  v.  Gal- 
van,  56  Tex.  53,  that  from  1870  to  1876, 
under  the  Constitution,  the  wife  had  a  right 
to  the  increase  of  stock  and  cattle  which 
were  her  separate  estate. 

The  later  statute  provides  that  the  wife's 
separate  property  shall  consist  of  "all  prop- 
erty, both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterward  by  gift,  devise, 
or  descent,  is  also  the  increase  of  all  lands 
thus  acquired;  but  during  the  marriage  the 
husband  shall  have  the  sole  management 
of  all  such  property."  Schepflin  v.  Small, 
4  Tex.  Civ.  App.  493,  23  S.  W.  432. 

And  a  further  section  provides  that'  "all 
property  acquired  by  either  husband  or 
wife  during  marriage,  except  that  which  is 
31  L.R.A.(N.S.) 


acquired  by  gift,  devise,  or  descent,  shall 
be  deemed  the  common  property  of  the 
husband  and  wife."  Dixon  v.  Sanderson,  72 
Tex.  362,  13  Am.  St.  Rep.  801,  10  S.  W. 
535. 

Under  these  provisions  the  profits  aris- 
ing from  the  separate  property  of  the  spous- 
es during  marriage  become  community 
property. 

Thus,  crops  grown  on  land  which  is  the 
separate  property  of  the  wife  are  commu- 
nity property,  although  the  labor  and  other 
means  used  in  their  production  are  alao 
her  separate  estate.  De  Blane  v.  Lynch, 
23  Tex.  25;  Seligson  v.  Staples,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  605;  Cleveland  ▼. 
Cole,  65  Tex.  402;  Magee  v.  White,  23  Tex. 
180;  Forbes  v.  Dunham,  24  Tex.  611. 

And  lumber  prodiiced  at  a  sawmill  be- 
longing to  the  wife,  from  her  timber  and  by 
the  labor  of  her  slaves,  is  community  prop- 
erty.    White  V.  Lynch,  26  Tex.   195. 

And  timber  sold  from  land  which  is  the 
wife's  separate  property  is  community  prop- 
erty. Holland  v.  Seward,  1  Tex.  App.  Civ. 
Cas.   (Wliite  &  W.)   530. 

And  bricks  made  on  the  wife's  land  are 
community  property,  although  the  husband 
had  nothincr  to  do  with  making  them,  and 
paid  no  part  of  the  expense  incurred.  Crax- 
ton  V.  Ryan,  3  Tex.  App.  Civ.  Cas.  (Will- 
son)    439. 

So,  rents  arising  from  the  wife's  sepa- 
rate estate  are  community  property.  Rhine 
V.  Blake,  69  Tex.  240;  de  Barrera  v.  Frost, 
33  Tex.  Civ.  App.  580,  77  S.  W.  637,  s.  c. 
on  subsequent  appeal,  39  Tex.  Civ.  App. 
544,  88  S.  W.  476;  Havden  v.  McMillan,  4 
Tex.  Civ.  App.  479,  23*  S.  W.  430;  Grand- 
lean  V.  San  Antonio,  —  Tex.  Civ.  App.  — , 
38  S.  W.  837;  Schepflin  v.  Small,  4  Tex. 
Civ.  App.  493,  23  S.  W.  432. 

And  the  hire  of  horses  which  are  the  sepa- 
rate property  of  the  wife  is  not  an  increase, 
within  the  meaning  of  the  statute,  and  such 
profits  become  community  property.  Carr 
V.  Tucker,  42  Tex.  330. 

And  profits  arising  from  a  mercantile 
business  in  which  a  wife  has  invested  her 
separate  estate  are  community  propertv. 
Claflin  V.   Pfeiffer,  76  Tex.  469,  13  S.  W. 
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house  and  lot  devised  to  hie  widow,  of 
cash  in  bank  to  the  amount  of  $5,121.92,  of 
interest-bearing  notes  to  the  amount  of 
$57,400,  and  of  bank  stock  and  furniture 
appraised  at  $1,350.  The  bank  deposits 
were  made,  and  the  notes  and  other  per- 
sonal property  acquired,  so  far  as  appears, 
after  his  marriage.  The  presumption  is, 
therefore,  that  all  of  these  items  were  com- 
munity property.  Re  Boody,  113  Gal.  682, 
45  Pac.  858;  Fennell  v.  Drinkhouse,  131 
Cal.  447,  82  Am.  St.  Rep.  361,  63  Pac.  734. 
Was  the  trial  court  justified  in  finding 
that  this  presumption  was  overcome?  There 
are  to  be  found  in  many  of  the  decisions  of 
this  court  expressions  to  the  effect  that  the 
separate  character  of  property  acquired  by 
cither  of  the  spouses  after  marriage  is  to 


be  established  only  by  "clear  and  convin- 
cing evidence,"  "clear  and  decisive  proof," 
or  the  like.  Meyer  v.  Einzer,  12  Cal.  252, 
253,  73  Am.  Dec.  538;  Mott  v.  Smith,  16 
Cal.  557 ;  Adams  v.  Knowlton,  22  Cal.  288 ; 
Morgan  v.  Lones,  78  Cal.  62,  20  Pac.  248;  Be 
Boody,  supra;  Davis  v.  Green,  122  Cal. 
364,  55  Pac.  9;  Bowe  v.  Hibernia  Sav.  & 
L.  Soc.  134  Cal.  405,  66  Pac.  569.  But, 
as  is  said  in  Freese  v.  Hibernia  Sav.  &  L. 
Soc.  139  Cal.  392,  73  Pac.  172,  "it  was  nev- 
er intended  by  this  court  to  lay  down  a 
rule  requiring  demonstration  in  such  mat- 
ters; that  is,  such  a  degree  of  proof  as,  ex- 
cluding possibility  of  error,  produces  ab- 
solute certainty.  Code  Civ.  Proc.  §  1826. 
Such  proof  is  never  required.  Generally 
moral  certainty  only   is  required,  or   that 


483;  Smith  v.  Bailey,  66  Tex.  553,  1  S.  VV. 
627 ;  Hamilton-Brown  Shoe  Co.  v.  Lastinger, 
—  Tex.  Civ.  App.  — ,  26  S.  W.  924;  Mitchell 
v.  Mitchell,  80  Tex.  101,  15  S.  W.  705; 
Green  v.  Ferguson,  62  Tex.  525;  Miller  v. 
Marx,  65  Tex.  131;  Middlebrook  Bros.  v. 
Zapp,  73  Tex.  29,  10  S.  W.  732;  Epperson 
V.  Jones.  65  Tex.  425,  s.  e.  on  subsequent 
appeal,  69  Tex.  586,  7  S.  W.  488;  Marx  v. 
Lange,  61  Tex.  547;  Heidenheimer  v.  Felk- 
er,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  153. 

So,  also,  is  interest  which  accrues  on  th^ 
wife's  separate  funds  and  investments.  Par- 
rish  v.  Williams,  —  Tex.  — ,  53  S.  W.  79; 
Cabell  V.  Menczer,  —  Tex.  Civ.  App.  — ,  35 
S.  W.  206;  Richardson  v.  Hutchins,  08  Tex. 
81,  3  S.  W.  270;  Braden  v.  Gose,  57  Tex. 
37. 

But  where  a  husband  agrees  to  pay  a 
wife  interest  for  the  use  of  funds  which  are 
her  separate  estate,  such  interest  becomes 
her  separate  property.  Hamilton-Brown 
Shoe  Co.  V.  Whitaker,  4  Tex.  Civ.  App.  380, 
23  S.  W.  520;  Hamilton-Brown  Shoe  Co.  v. 
Kellum,  —  Tex.  Civ.  App.  — ,  23  S.  W.  524; 
Hamilton-Brown  Shoe  Co.  v.  Cameron,  — 
Tex.  Civ.  App.  — ,  23  S.  W.  625 ;  Hamilton- 
Brown  Shoe  Co.  V.  Sanger,  —  Tex.  Civ. 
App.  — ,  23  S.  W.  525. 

And  a  wife  may  recover  interest  on 
money  which  she  loans  to  a  partnership 
of  which  her  husband  is  a  member.  Mar- 
tin Brown  Co.  v.  Perrill,  77  Tex.  1-99,  13 
8.  W.  975, 

A  husband,  however,  cannot  bestow  upon 
his  wife  all  the  common  property  tliey  pos- 
sess, and  contract  with  her  that  the  profits 
arising  therefrom  in  the  future  shall  not  be 
liable  for  community  debts  which  may  have 
accrued  or  may  afterward  accrue.  Green  v. 
Ferguson,  62  Tex.  525. 

The  increase  of  stock  which  is  the  wife's 
separate  property  is  community  property. 
Bateman  v.  Bateman,  25  Tex.  270;  Barr  v. 
Simpson,  —  Tex.  Civ.  App.  — ,  117  S.  W. 
1041;   Howard  v.  York,  20  Tex.  070. 

And  the  same  is  true  of  the  increnne  of 
cattle  and  horses  which  are  the  husband's 
separate  property.  Wolford  v.  Melton,  20 
Tex.  Civ.  App.  48G,  63  S.  W.  543:  I^Ioor  v. 
Moor,  24  Tex.  Civ.  App.  150,  57  S.  W.  992. 
31  L,R.A.(N.S.) 


So,  a  prize  received  by  the  wife  from  a 
lottery  ticket  purchased  with  her  separate 
property  is  community  property.  Dixon  v. 
Sanderson,  72  Tex.  359,  13  Am.  St.  Rep. 
801,  10  S.  W.  535.  The  court  said:  "That 
the  prize  came  not  by  gift,  devise,  or  descent 
is  too  clear.  It  came  as  the  fortuitous  re- 
sult of  a  contract  based  on  valuable  con- 
sideration paid,  and  is  but  the  profit  on  a 
return  which,  like  other  profit  not  result- 
ing from  the  increased  value  of  a  thing 
bought  with  the  separate  means  of  one 
party  to  the  marital  union,  becomes  the 
common  property  of  the  husband  and  wife." 

And  where  a  husband  purchased  slaves 
during  marriage,  paying  part  of  the  pur- 
chase price  from  his  separate  estate  and 
part  from  profits  made  during  marriage, 
from  what  particular  property  does  not  ap- 
pear, it  was  held  that  the  wife  had  a  com- 
munity of  interest  in  the  slaves  over  and 
above  the  amount  paid  from  the  husband's 
separate  estate.  Love  v.  Robertson,  7  Tex. 
6,  66  Am.  I>ec.  41. 

But  the  increase  in  value  by  growth  or 
weight  during  marriage,  of  mule  colts 
owned  by  the  wife  at  the  time  of  marriage, 
does  not  change  their  status  as  separate 
property  of  the  wife.  Stringfellow  v.  Sor- 
rells,  82  Tex.  277,  18  S.  W.  089. 

And  where  it  satisfactorily  appears  that 
a  spouse  brought  into  the  partnership  sepa- 
rate funds  invested  in  a  business  which  was 
carried  on,  and  the  profits  used  in  creating 
and  builciing  up  the  community  estate,  and 
the  separate  funds  employed  in  the  same 
business,  at  the  dissolution  of  the  partner- 
ship, upon  settlement  with  the  community 
estate,  the  spouse  furnishing  the  funds  is 
entitled  to  be  reimbursed  therefor.  Schmidt 
V.  Huppmann,  73  Tex.  112,  11  S.  W.  175. 

And  a  crop  of  cotton  raised  by  children 
on  a  portion  of  land  inherited  by  their 
mother  from  their  father,  which  was  set 
apart  for  them  to  cultivate  at  their  own 
expense,  the  proceeds  to  be  their  exclusive 
property,  cannot  be  levied  upon  by  credit- 
ors of  their  stepfather.  Nelson  v.  Frev,  4 
Tex.  App.  Civ.  Cas.  (Willson)  425,  16  S.' W. 
250. 
'      So,  a  creditor  of  the  husband  cannot  sub- 
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degree  of  proof  which  produces  conviction 
in  an  unprejudiced  mind,  and  evidence 
which  ordinarily  produces  such  conviction 
is  satisfactory."  Code  Civ.  Proc.  §§  1826, 
1835.  And,  in  speaking  of  a  similar  ques- 
tion in  Couts  V.  Winston,  153  Cal.  686,  06 
Pac.  357,  we  said  that  ''whether  or  not  the 
evidence  offered  ...  is  clear  and  con- 
vincing is  a  question  for  the  trial  court. 
•  .  .  In  such  cases,  as  in  others,  the  de- 
termination of  that  court  in  favor  of  eith- 
er party  upon  conflicting  or  contradictory 
evidence  is  not  open  to  review  in  this 
court." 

While  the  respondents  were  unahle  to 
trace  with  exactness  the  transmutations  of 
Pepper's  acquisitions  into  the  items  of 
property  which  he  left  at  his  death,  we 
think  it  can  hardly  be  questioned  that  the 
record  authorized  an  inference  that  his  en- 
tire estate  consisted  of  the  proceeds  of  the 
sale  of  property  owned  by  him  at  the  time 
of  his  marriage,  together  with  such  profits 
and  earnings  as  he  had  made  in  conduct- 
ing his  ranch.  It  was  shown  that  he  held 
the  ranch  before  his  marriage,  and  had 
been  occupying  it  under  a  claim  of  owner- 
ship for  many  years.  The  mere  fact  that 
his  title  to  a  part  of  the  land  was  not  per- 
fected by  conveyance  from  the  source  of 
paramount  title  until  a  later  date  would 
not  alter  the  character  of  the  land  itself 
as  separate  estate.  Lake  v.  Lake,  52  Cal. 
428;  Re  Higgins,  65  Cal.  407,  4  Pac.  389; 
Re  Lamb,  05  Cal.  397,  30  Pac.  568;  Re 
Boody,  119  Cal.  402,  51  Pac.  634.  It  was 
also  shown  that  he  had  been  engaged  in  no 
business  other  than  that  of  conducting  the 
ranch.  In  this  testimony  the  court  had  a 
sufficient  basis  for  the  conclusion  that 
whatever  Pepper  had  at  his  death,  over 
and  above  the  property  owned  by  him  when 
he  married,  had  been  acquired. in  the  busi- 
ness or  occupation  carried  on  by  him  on 
said   ranch. 

There  can  be  little  question,  on  the  evi- 
dence, that  the  principal  part  of  such 
business  consisted  of  the  conduct  of  his  nur- 
sery. The  appellant  argues  with  great  earn- 
estness   that    the    profits    and    earnings    of 


such  nursery  business  after  marriage  must, 
as  matter  of  law,  be  held  to  be  community 
property.  We  think  this  position  cannot 
be  sustained.  Section  163  of  the  Civil  Code 
provides  that  "all  property  owned  by  the 
husband  before  marriage,  and  that  acquired 
afterwards  by  gift,  bequest,  devise,  or  de- 
scent, with  the  rents,  issues,  and  profits 
thereof,  is  his  separate  property."  Tlie 
question  here  is  whether  the  proceeds  of 
the  nursery  conducted  on  the  land  can  be 
considered  as  "issues"  or  "profits"  of  the 
land.  Earnings  acquired  by  the  exercise  of 
the  industry  or  skill  of  either  husband  or 
wife  are  to  be  credited  to  the  coramunitv. 
On  the  other  hand,  the  products  of  land 
separately  owned  by  either  spouse,  and  cul- 
tivated by  either  or  both,  become  the  sep- 
arate property  of  the  one  owning  the  land. 
The  appellant  does  not  dispute  the  proposi- 
tion that,  if  Pepper  had,  year  after  year, 
sown  his  land  to  grain,  the  resulting  crops 
would  have  formed  a  part  of  his  separate 
estate.  But  it  is  argued  that,  in  the  enao 
of  the  nursery,  the  principal  element  in  the 
success  of  the  venture  was  the  industry, 
skill,  and  attention  of  Pepper,  and  that 
the  use  of  the  land  was  merely  incidental 
*to  what  was,  in  efifect,  a  commercial  enter- 
prise. We  are  unable  to  see  that  this 
argument  furnishes  a  sufficient  ground  of 
distinction.  In  any  agricultural  enterprise*, 
the  labor  and  skill  of  man  are  essential 
to  success.  An  orchard  or  a  grain  field 
must  be  cultivated  and  cared  for.  The  re- 
sultant product  is  in  part  due  to  the  proc- 
esses of  nature  operating  upon  the  land, 
and  in  part  to  the  intelligent  application 
of  manual  labor  to  the  soil.  It  is,  in  the 
nature  of  things,  impossible  to  apportion 
the  crop  so  as  to  determine  what  share  of 
it  has  come  from  the  soil  and  what  share 
,from  the  exertions  of  man.  The  product 
must  be  treated  as  a  whole,  and,  if  it  is 
the  growth  of  land  separately  owned,  it  is 
the  separate  property  of  the  owner  of  the 
land.  See  Diefendorff  v.  Hopkins,  95  Cal. 
343,  352,  28  Pac.  2G5,  30  Pac.  549.  The 
case  of  the  nurserv  differs  from  that  of  the 


ject  interest  which  acmes  on  a  note  due  the 
wife  for  the  sale  of  land  which  was  her  sep- 
arate property,  to  the  payment  of  his  debt, 
by  preventing  the  payment  of  the  note  by 
vexatious  proceedings.  Carlisle  v.  Sommer, 
01  Tex.  124. 

Washington. 

In  Washington  it  is  held  that  barley 
raised  by  a  wife  upon  land  which  is  her 
separate  property  is  likewise  her  separate 
property,  where  she  conducts  the  farm  in 
her  own  name,  and  without  the  assistance 
of  her  husband.  Hester  v.  Stine,  46  Wash. 
469,  90  Pac.  594. 
31  L.R.A.(N.S.) 


And  in  this  state  she  may  lease  a  farm 
and  conduct  it  as  her  separate  business,  so 
that  the  products  and  increase  will  be  her 
separate  propertv.  Brookman  v.  State  Ina. 
Co.  18  Wash.  308,  51  Pac.  395. 

It  was  held  in  Seeber  v.  Randall,  42  C.  C. 
A.  272,  102  Fed.  215,  that,  under  the  Wash- 
ington  laws,  the  wife  was  not  entitled  to  a 
community  interest  in  land  acouired  by  the 
husband  before  the  passage  of  community 
legislation,  which  was  not  retroactive,  al- 
though the  rents  and  profits  of  such  proper- 
ty produced  by  the  joint  labor  of  husband 
and  wife  were  used  to  develop  and  improy 
the  land.  J.  T.  W. 
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orehard  or  the  grain  field,  if  at  all,  only  in 
the  fact  that  the  enterprise  may  require 
the  application  of  personal  skill,  labor,  and 
attention  in  a  greater  degree.  But  the  oc- 
cupation is,  none  the  less,  one  conducted 
upon  land,  and  the  product  sold  is  tbe 
growth  of  that  land.  The  seed  or  the  cut- 
ting is  planted  in  the  soil,  it  is  there  nur- 
tured and  grown  until  it  reaches  a  certain 
stage  of  development,  and  is  then  taken  up 
and  sold.  If  the  crop  of  grain  sown  and 
harvested  by  the  owner  of  the  land  con- 
stitutes "issues  and  profits'*  of  the  land, 
we  are  unable  to  see  why  the  same  may 
not  be  said  of  young  trees  and  plants 
raised  on  the  land  until  they  are  ready 
for  transplanting.  There  may  be  eases 
in  which  the  business  is  virtually  one 
of  purchase  and  sale  of  plants,  the  ground 
being  used  merely  to  preserve  the  plants 
until  sales  can  be  effected.  In  such 
cases  it  might  well  be  said  that  the  enter- 
prise is  so  predominantly  commercial  that 
the  profits  are  not  to  be  treated  as  issuing 
from  the  land.  But  on  the  facts  before  us, 
the  court  below,  while  it  might  have  regard- 
ed the  case  as  coming  within  this  class,  was 
not  bound  to  do  so.  Tlie  decisions  of  this 
court  are  not  in  conflict  with  these  views. 
It  would  not  be  profitable  to  review  the 
cases  cited  by  counsel,  since  none  of  them 
deal  with  facts  like  those  before  us. 

There  was  evidence  that,  soon  after  his 
marriage.  Pepper  had  obtained  from  his 
wife  the  sum  of  $2,000,  which  he  had  used 
in  the  nursery  business.  The  money  was 
never  returned  to  Mrs.  Pepper.  This  cir- 
cumstance is  not  inconsistent  with  the  find- 
ing that  the  entire  estate  was  separate 
property  of  Pepper.  Under  the  evidence 
the  court  might  have  concluded  that  Mrs. 
Pepper  made  a  gift  of  the  $2,000  to  her 
husband.  If,  however,  it  was  a  loan,  the 
lender's  recourse  was  to  present  a  creditor's 
claim  to  the  executors. 

The  appellant  complains  of  errors  alleged 
to  have  been  committed  by  the  court  below. 
The  respondents  were  permitted  to  intro- 
duce evidence  of  declarations  made  by  Pep- 
per to  the  effect  that  all  of  his  property 
had  been  accumulated  by  him  before  his 
marriage.  Standing  by  themselves,  these 
self-serving  statements  were,  of  course,  not 
admissible  in  favor  of  the  declarant  or  his 
successors  in  interest.  There  was,  however, 
testimony  to  the  effect  that  Pepper  had 
made  the  declarations  in  the  presence  of 
his  wife.  Her  conduct  in  the  face  of  his 
assertions  was  competent  as  against  her. 

On  the  other  hand,  the  court  did  not  per- 
mit the  appellant  to  prove  declarations  of 
Pepper  himself.  In  so  far  as  his  state- 
ments were  against  his  interest,  they  were 
admissible  against  the  parties  claiming  un- 
31  U2jI.(N.&) 


der  his  wilL  Code  Civ.  Proo.  f  1850.  The 
first  of  Pepper's  declarations  sought  to  be 
proved  was  one  to  the  effect  that,  upon  his 
arrival  in  Sonoma  county  in  1858,  he  had 
very  little  property.  This  statement  re- 
ferred to  a  period  antedating  his  marriage 
by  sixteen  years.  Besides,  it  had  not  been 
shown  by  the  respondents  that  any  consid- 
erable part  of  the  estate  left  by  Pepper 
could  be  traced  back  to  his  possession  in 
the  year  1858.  The  evidence  in  question 
had  so  remote  a  bearing  upon  the  ultimate 
issue  that  its  exclusion,  if  error,  must  be 
regarded  as  of  no  consequence. 

The  court  permitted  one  of  appellant's 
witnesses  to  testify  that  Pepper  had  stated, 
some  sixteen  years  before  his  death,  that  he 
had  accumulated  $40,000  since  his  marriage, 
and  that  this  was,  or  that  he  considered 
it,  community  property.  The  court  struck 
out  the  declaration  that  the  amount  stated 
was  community  property.  We  think  there 
was  no  error  in  this  ruling.  Whether  the 
property  was  community  or  separate  was  a 
question  of  law,  depending  on  the  manner 
and  time  of  its  acquisition.  The  opinion 
of  Pepper  on  this  legal  question  was  en- 
titled to  no  weight.  The  statement  of  fact 
made  by  him  was  allowed  to  stand,  and 
this  was  all  the  appellant  was  entitled  ta 

The  judgment  is  affirmed. 

AngellottI,  J.;  Shaw,  J.;  and  Lorlgan* 
J.,  concur. 

Petition  for  rehearing  denied  December 
21,  1010. 
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ELDA  MABIAN  PENNEBAKEB  et  al., 

Bespts., 

V. 

SAN  JOAQUIN  LIGHT  &  POWEB  COM- 
PANY, Appt. 

(168  Cal.  679,  112  Pac.  469.) 

Electricity  —  current  ^  existence     of 
conflagration. 

1.  An  electric  company  does  not  owe  to 
firemen  the  duty  of  cutting  oflf  from  a  dis- 
trict the  power  which  supplies  the  electric 
liglits  therein,  upon  receiving  notice  that  a 
fire  has  broken  out  there. 

Same  ^  duty  to  attend  flres. 

2.  An  electric  light  company  does  not  owe 
to  firemen  the  duty  of  maintaining  an  em- 
ployee at  a  fire  which  may  occur  in  a  dis- 

Note.  ^  Duty  to  cut  off  electric  connec' 
tion  in  case  of  fire. 

The  only  other  case  found  involving  the 
duty  of  those  furnishing  electricity  to  cut 
off  the  current  in  case  of  fire  is  New  Omaha 
Thomson-Houston  £lectric  Light  Co.  v.  An- 
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trict  which  it  supplies  with  power,  for  the 
purpose  of  disconnecting  the  wires  in  case 
they  are  interfered  with  and  made  danger- 
ous hy  the  fire. 

Same  —  contributory  negligence. 

3.  A  fireman  who  goes  among  electric 
wires  which  have  fallen  from  a  burning 
building,  knowing  them  to  be  alive,  is 
guilty  of  negligence  which  will  prevent  a 
recovery  against  the  electric  company  in 
case  he  is  injured. 

Same  ^  duty  to  car  for  wires. 

4.  An  electric  company  which  has  no  act- 
ual knowledge  of  the  fact  that  wires  which 
had  carried  into  a  burning  building  a  cur- 
rent not  ordinarily  dangerous  to  human 
life  had  fallen  therefrom,  and  become  dan- 
gerous to  persons  who  might  be  about  the 
premises,  is  not  guilty  of  negligence  in 
failing  to  care  for  them,  so  as  to  be  liable 
for  injury  to  a  fireman  who  comes  into 
contact  with  them  in  the  performance  of  his 
duties. 

Ehridence  —  conflagration  —  arrange- 
ment for  caring  for  electric  wire. 

5.  Upon  the  question  of  liability  of  an 
electric  company  for  the  death  of  a  fire- 
man hj  live  wires  which  fell  from  a  burn- 
ing building,  evidence  is  admissible  of  a  re- 
port by  the  city  electrician  to  the  board 
of  trustees  and  adopted  by  them,  of  an  ar- 
rangement with  the  electric  company  by 
which  it  was  to  cut  ofi"  power  from  any  dis- 
trict upon  notification  from  him  or  the  fire 
chief,  and  that  no  request  for  disconnection 
was  made  with  respect  to  the  lines  serving 
the  district  in  which  the  fire  was  located, 
prior  to  the  death  of  the  fireman. 

(November  18,  1910.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Fresno  Coun* 
ty  in  plaintiiTs'  favor  and  from  an  order 
denying  a  new  trial  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiffs'  intestate.  Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Frank  U.  Short  and  F.  E. 
Cook,  for  appellant: 

An  electric  company  is  not  liable  for  in- 
juries caused  by  fallen  wires,  unless  it  is 
shown  to  have  been  negligent. 


Baltimore  City  Pass.  R.  Co.  ▼.  Nugent, 
86  Md.  349,  39  L.R.A.  161,  38  Atl.  779; 
Mitchell  y.  Charleston  Light  &  P.  Co.  45 
S.  C.  146,  31  L.R.A.  677,  22  S.  E.  767; 
New  Omaha  Thomson-Houston  Electric 
Light  Co.  v.  Anderson,  73  Neb.  84,  102  N. 
W.  89;  Boyd  v.  Portland  Electric  Co.  37 
Or.  567,  52  L.R. A.  509,  62  Pac.  378 ;  Nichols 
T.  Minneapolis,  33  Minn.  430,  53  Am.  Rep. 
56,  23  N.  W.  868;  Hand  v.  Central  Pennsyl- 
vania Teleph.  &  Supply  Co.  1  Lack.  Legal 
News,  351. 

There  is  no  liability  where  injury  results 
from  wires,  their  connections  or  similar 
structures,  being  burned  and  rendered  dan- 
gerous wholly  on  account  of  fire. 

International  &  0.  N.  R.  Co.  v.  Bergman, 
—  Tex.  Civ.  App.  — ,  64  S.  W.  999;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Darby,  28  Tex.  Civ.  App. 
229,  67  S.  W.  129;  Missouri,  E.  &  T.  R.  Co. 
V.  Blackman,  32  Tex.  Civ.  App.  200,  74  S.  W. 
74;  Fentiman  v.  Atchison,  T.  &  S.  F.  R.  Co. 
44  Tex.  Civ.  App.  455,  98  S.  W.  939;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Compton,  —  Tex.  Civ. 
App.  — ,  38  S.  W.  220;  Southwestern  Teleg. 
&  Teleph.  Co.  v.  Ingrando,  27  Tex.  Civ.  App. 
400,  65  S.  W.  1085;  1  Thomp.  Neg.  14,  note 
44;  Southwestern  Teleg.  &  Teleph.  Co.  v. 
Keys,  50  Tex.  Ciy.  App.  648,  110  S.  W.  767; 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Beat- 
ty,  63  Ark.  65,  37  S.  W.  5T0;  Kitchen  t. 
Carter,  47  Neb.  776,  66  N.  W.  855. 

The  company  owed  no  greater  duty  to  the 
plaintiffs'  intestate  than  did  the  owner  up- 
on whose  premises  the  intestate  was  at  the 
time  of  the  accident. 

Guinn  v.  Delaware  ft  A.  Teleph.  Co.  72 
N.  J.  L.  276,  3  L.R.A.(N.S.)  988,  111  Am. 
St.  Rep.  668,  62  Atl.  412;  Cumberland 
Teleg.  &  Teleph.  Co.  v.  Martin,  116  Ky.  554, 
63  L.R.A.  469,  105  Am.  St.  Rep.  229,  76  S. 
W.  394,  77  S.  W.  718. 

Messrs.  Larkins  A  Feemster  for  re- 
spondents. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court : 

This  appeal  is  from  the  judgment  and 
from  the  order  denying  defendant's  motion 


derson,  73  Neb.  84,  102  N.  W.  89.  In  that 
case  deceased,  a  fireman,  was  killed  by  a 
current  of  electricity  from  defendant's  wires 
passing  down  a  ladder  which  he  and  others 
were  handling  at  a  fire.  A  municipal  or- 
dinance provided  "that  all  corporations, 
companies  and  individuals  owning  and  op- 
erating overhead  wires  shall,  in  time  of  fire, 
send  one  or  more  linemen  to  the  scene  of 
fire,  who  shall  report  to  the  chief  of  the 
fire  department  or  the  city  electrician,  and 
they  shall  disconnect  and  remove  any  wires 
or  cables  which  may  become  a  menace  to  life 
and  property."  One  of  the  acts  of  negli- 
gence alleged  as  ground  for  recovery  was 
31  L.R.A.(N.S.) 


that  defendant  failed  to  disconnect  the 
wires  so  as  to  prevent  them  from  becoming 
a  menace  to  the  lives  of  the  firemen.  It 
was  held,  however,  that  the  firemen  were. 
ns  to  defendant,  mere  licensees,  who  must 
at  their  own  risk  enter  the  premises  in  the 
condition  in  which  they  found  them,  and 
that  under  the  ordinance  the  lineman  fur- 
nished by  the  company  to  attend  fires  acted, 
not  as  agent  of  defendant,  but  under  the 
fire  chief  and  city  electrician,  who  had  sole 
charge  of  the  matter  of  cutting  and  remov- 
ing the  wires,  and  that  defendant  therefore 
was  not  chargeable  with  any  negligence  in 
thai  respect.  B.  L.  8. 
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for  a  new  trial.  The  action  is  by  the  widow 
and  minor  child,  heirs  of  Carl  G.  Peniie- 
baker,  for  damages  resulting  from  his  death. 
Pennebaker  was  a  member  of  the  fire  de- 
partment of  the  city  of  Fresno.  A  fire  oc- 
curred about  2  o'clock  in  the  morning  in  a 
wooden  building  on  the  outskirts  of  the 
business  portion  of  the  city.  Pennebaker, 
in  the  performance  of  his  duty,  went  to  the 
fire  to  help  in  extinguishing  it.  The  com- 
plaint charged  that  an  alarm  of  fire  was 
turned  in  to  and  given  the  fire  department 
of  the  city,  and  at  the  same  time,  "so  plain- 
tifTs  are  informed  and  believe,  and  upon 
such  information  and  belief  allege  the  fact 
to  be,  an  alarm  of  said  fire  was  turned  in  to 
and  given  said  defendant  at  its  electric  sub- 
station in  said  city.  That  by  said  alarm, 
so  plaintiffs  are  informed  and  believe,  and 
upon  such  information  allege  the  fact  to  be, 
defendant  was  notified  of  the  existence  and 
apprised  of  the  location  of  said  fire."  The 
complaint  further  charged:  That  wires, 
carrying  powerful  and  deadly  currents  of 
electricity,  were  maintained  by  the  defend- 
ant at  and  in  the  building  which  caught 
fire.  That  the  fire  continued  to  burn  for 
the  space  of  about  forty  minutes  after  the 
alarm  was  turned  in.  These  wires  were  thus 
burned  from  their  fastenings  and  fell  to 
the  ground  soon  after  the  alarm  was  given, 
continued  to  lie  upon  the  ground  during 
the  greater  part  of  the  time  that  the  fire 
was  so  burning  and  while  so  lying  upon 
the  ground  continued  to  be  charged  with 
electricity  in  dangerous  and  deadly  quan- 
tities. That  defendant  neglected  and  care- 
lessly permitted  its  wires  so  charged  to  lie 
upon  the  ground  where  it  was  necessary 
for  persons  to  go  and  to  be  for  the  purpose 
of  combating  and  extinguishing  the  fire. 
''That  defendant,  although  notified  of  the 
existence,  and  apprised  of  the  location  of 
the  fire,  as  aforesaid,  and  well  knowing  of 
the  existence  of  its  said  wires  at  said  place, 
and  having  the  entire  charge  and  control 
of  said  wires  and  of  its  said  electricity  and 
currents  of  electricity,  and  well  knowing 
that  its  said  wires  were  then  and  there 
charged  with  and  carrying  currents  of  elec- 
tricity, and  well  knowing  that  said  wires 
were,  in  the  event  of  a  fire,  liable  to  be 
burned  from  their  fastenings,  and  to  fall 
to  the  ground  and  endanger  the  lives  of 
people,  and  particularly  of  persons  en- 
gaged in  fighting  the  fire,  and  having  full 
and  ample  time  and  opportunity  to  know 
and  ascertain  the  condition  of  said  wires 
at  said  time  and  place,  and  having  ample 
and  sufficient  time  and  means  to  turn  oft 
said  electricity  and  to  cut  said  wires,  and 
to  render  the  same  safe  and  harmless, — 
ii^gligsntly  and  carelessly  failed  to  cut  said 
wires,  and  negligently  and  carelessly  failed 
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to  turn  off  said  electricity,  and  negligently 
and  carelessly  failed  to  do  anything,  what- 
ever, to  render  said  wires,  or  any  of  said 
wires,  safe  and  harmless  during  the  time 
of  said  fire  and  while  its  said  wires  were 
down  an4  lying  upon  the  ground,  as  afore- 
said." Issue  was  joined  upon  the  material 
averments  of  negligence,  and  for  an  affirma- 
tive defense  the  contributory  negligence  of 
Pennebaker  was  charged.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the 
court  gave  judgment  for  plaintiffs,  its  find- 
ings conforming  exactly  to  the  allegations 
of  the  complaint. 

The  principal  contention  advanced  upon 
this  appeal  is  that  the  evidence  introduced 
by  plaintiffs,  giving  to  it  the  fullest  weight, 
utterly  faiU  to  show  negligence  upon  the 
part  of  the  defendant.  Appellant  contends, 
for  its  second  proposition,  that,  if  the  evi- 
dence of  the  plaintiffs  be  held  sufficient  to 
charge  the  defendant  with  negligence,  it 
must  be  concluded  from  the  same  evidence 
that  the  deceased  was  guilty  of  contributory 
negligence;  and.  finally,  it  is  urged  that  the 
court  erred  in  its  ruling  refusing  admission 
to  certain  evidence  proffered  by  the  defend- 
ant. A  statement  of  the  substance  of  plain- 
tiffs' evidence  is  made  necessary  for  a  con- 
sideration of  appellant's  contention  that  it 
utterly  fails  to  show  negligence  upon  its 
part. 

The  evidence  disclosed  that  defendant, 
an  electric  light  and  power  corporation,  was 
under  contract  to  supply,  and  engaged  in 
supplying,  light  and  power  to  the  munici- 
pality of  Fresno  and  to  private  users  and 
consumers ;  that  at  2  o'clock  a.  m.  a  fire  was 
discovered  in  the  building  before  mentioned. 
Alarms  of  fire  from  two  boxes,  Nos.  4  and 
82,  representing  contiguous  fire  districts, 
were  turned  in  well-nigh  simultaneously. 
Automatically  a  signal  was  thus  given  in  the 
fire  department  stations,  and  a  more  general 
signal  by  the  blowing  of  a  whistle  at  a 
substation  of  the  electric  company,  about 
five  blocks  distant  from  the  actual  location 
of  the  fire.  Each  of  these  fire  districts  em- 
braced territory  of  five  or  six  blocks.  So 
that  a  recognition  and  understanding  of  the 
signal  as  being  from  district  4  or  district  82 
would  indicate  that  the  fire  was  somewhere 
within  one  of  the  five  or  six  blocks  em- 
braced respectively  in  such  district.  The 
signal  would  not,  and  did  not,  of  course,  in- 
dicate the  building,  and  would  not  and  did 
not  indicate  whether  the  defendant  company 
had  light  or  power  wires  that  would  be  af- 
fected by  the  fire,  though  of  course  there 
would  be  imputed  to  the  company  knowl- 
edge that  it  had  such  wires  within  the  dis- 
trict. The  firemen  arrived  promptly  at  the 
scene  of  the  fire  and  proceeded  to  fight  it 
with   water  and  chemicals.     The  building 
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was  a  bicycle  repair  shop,  into  wbieh  was 
conducted  power  used  in  operating  a  small 
lathe.  The  wires  carried  electricity  which 
by  no  possibility  oould  exceed  260  volts; 
260  Tolts  are  not  regarded  as  dangerous  to 
human  life,  much  less  as  deadly.  These 
wires  were  burned  and  fell  to  the  ground  by 
reason  of  the  fire,  and  lay  upon  the  ground 
in  the  back  yard  of  the  premises.  Certain 
of  the  firemen  noticed  these  wires,  and  saw 
by  their  sputtering  that  they  were  "hot** 
and  "carried  juice."  One  or  two  of  the  fire- 
men actually  received  shocks  from  these 
wires,  and  jumped  away.  Discussion  arose 
amongst  the  firemen  as  to  whether  the 
wires  were  dangerous.  The  fire  chief  testi- 
fies: "I  went  around  in  the  back,  and 
there  was  quite  a  number  of  the  boys  (fire- 
men) had  been  in  the  yard,  and  they  had 
come  out,  and  of  course  they  hadn't  ought 
to  come  out,  and  they  said  the  reason  they 
came  out  was  on  account  of  the  juice  be- 
ing in  there.  Others  spoke  up  and  said 
there  was  not  enough  in  there  to  hurt  any- 
body, and  I  went  in  there  and  it  didn't 
bother  me  at  all.  I  didn't  feel  it.  I  never 
got  a  particle  of  a  shock  at  all."  Tlie  fire 
being  subdued  in  about  three  fourths  of  an 
hour  from  the  time  the  alarm  was  given, 
the  chief  gave  orders  to  his  men  to  carry 
out  their  hose  and  other  paraphernalia, 
and  make  ready  to  disperse.  Pennebaker, 
in  the  performance  of  his  duty,  went  into 
the  yard,  his  feet  touched  and  became  en- 
tangled in  the  wires,  and  he  pitched  for- 
ward unconscious.  He  was  dragged  out  by 
his  fellows,  never  recovered  consciousness, 
and  died  within  an  hour.  The  chief  of  the 
fire  department  testified  that  he  saw  one 
or  more  of  the  employees  of  the  defendant 
at  the  fire;  but  it  is  not  shown  that  they 
were  on  duty,  were  charged  with  any  duty, 
were  informed  of  or  knew  that  the  wires 
were  carrying  electricity,  or  even  that  they 
were  there  when  the  wires  were  carrying 
electricity,  for  in  a  very  few  minutes  after 
Pennebaker  was  struck  down  the  city  elec- 
trician climbed  the  pole  and  cut  the  wires. 
The  city  was  divided  by  the  defendant  into 
districts,  and  the  light  and  power  from 
these  districts  could  be  turned  off  at  the 
substation.  A  man  was  maintained  there 
day  and  night  to  do  this,  upon  proper  de- 
mand. No  demand  or  request  was  made  in 
this  instance.  The  effect  in  turning  out  the 
light  in  any  one  of  these  districts  would  be 
to  leave  it  entirely  without  electric  light  or 
power.  Pennebaker  was  a  vigorous  man  in 
the  prime  of  life. 

The  foregoing  is  a  fair  summarization  of 
all  the  evidence  upon  the  question  of  negli- 
gence presented  by  plaintiffs.  It  is  the  evi- 
dence to  which  the  motion  for  nonsuit  was 
addressed.  It  is  to  be  noted  that  no  knowl- 
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edge  was  brought  home  to  defendant  that 
the  fire  had  disturbed,  or  would  in  any  way 
disturb,  its  wires';  that,  if  knowledge  that 
there  was  a  fire  and  the  general  location  of 
that  fire  was  imputable  to  defendant  by  the 
blowing  of  the  whistle,  such  knowledge,  in 
the  nature  of  things,  could  tell  them  no 
more  than  that  it  was  in  a  district  compris- 
ing five  or  six  blocks.  No  knowledge  was 
imputed  or  was  imputable  to  defendant  that 
the  fire  was  even  in  a  building  containing 
its  wires.  It  is  to  be  noted,  moreover,  that 
the  wires,  whose  detachment  caused  the 
fatal  accident,  did  not  fall  upon  any  public 
way,  but  in  the  back  yard  of  private  prop- 
erty. Respondent  contends,  and  the  trial 
court  took  the  view,  that  this  uncontradicted 
evidence  was  legally  sufficient  to  establish 
the  negligence  of  defendant.  If  it  did,  it 
can  be  but  upon  one  or  another  of  two 
theories,  both  of  which  are  advocated  bv  re- 
spondent:  First,  that  it  was  the  duty  of  de- 
fendant to  have  disconnected  its  wires  when 
the  fire  alarm  was  sounded;  second,  that 
it  was  the  duty  of  the  defendant  to  have 
an  employee  at  the  fire,  either  to  disconnect 
the  wires  himself  or  to  signal  to  the  sub- 
station to  have  it  done.  A  third  theory  of 
respondent,  broader  perhaps  than  either  of 
these,  is  that  by  the  very  happening  of  the 
accident,  under  the  indicated  clrcumstanoefl. 
the  law  imputes  negligence  to  the  defendant, 
and  that  therefore  the  nonsuit  was  properly 
denied.  This  is  the  invocation  of  the  doc- 
trine ren  ipsa  loquitur, 

1.  In  support  of  the  first  contention,  no 
authority  is  cited,  nor  do  we  think  any  can 
be.  It  would  compel  defendant,  upon  the 
one  hand,  to  extinguish  all  light  and  power 
in  a  district,  regardless  of  the  necessity  of 
so  doing,  or  be  held  liable  for  any  conse- 
quences that  might  follow  its  failure.  It 
takes  no  account  of  the  fact  that  by  so  do- 
ing, in  the  case  of  a  night  fire,  a  district 
would  be  left  in  complete  darkness,  and  that 
under  such  circumstances,  following  the 
alarm  of  fire,  panic  might  ensue  in  hotels, 
lodging  houses,  and  residences,  and  that  the 
resulting  damage  might  far  exceed  that 
which  the  extinguishment  of  the  lights  was 
designed  to  prevent.  No  such  rule  of  law 
exists,  nor,  we  take  it,  will  ever  exist,  and 
the  utmost  that  will  be  exacted  of  lighting 
companies  in  this  regard  is  that  they  shall 
hold  themselves  in  readiness  to  cut  off  the 
electricity  when  the  necessity  arises  and 
they  are  informed  of  it  by  proper  authority. 

2.  Nor  is  negligence  imputable  to  the  de- 
fendant because  it  did  not  have  an  employee 
at  the  fire,  charged  with  the  duty  of  discon- 
necting particular  wires,  or  signaling  for  the 
disconnection  of  the  district.  Any  reason- 
able ordinance  in  this  regard  which  a  mu- 
nicipality might  adopt  would,  of  course,  be 
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upheld,   and,   if   injury  resulted   from   the 
negligent  failure  of  the  light  and  power  com- 
pany to  obey  the  terms  of  such  ordinance, 
undoubtedly  negligence  could  be  predicated 
upon  it.     But  here  no  such  exactions  were 
required  by  any  ordinance,  and  it  cannot  be 
held  that  the  defendant  failed  in  any  duty 
with  which  the  law  charged  it  in  not  hav- 
ing such  employee  in  attendance  at  every 
fire.    Indeed,  in  New  Omaha  Thomson-Hous- 
ton Electric  Light  Co.  v.  Anderson,  73  Neb. 
84,  102  N.  W.  89,  where  an  ordinance  re- 
quired electric  companies  to  send  one  or 
more  competent  linemen  to  fires,  to  report 
to  the  city  electrician,  and  remove  or  dis- 
connect   wires    where    directed,    the    court 
held  that  this  imposed  no  further  duty  upon 
the  company  than  that  of  so  doing,  and 
that  the  company  was  not  liable,  even  when 
it  was  shown  that  the  company's  lineman 
invited  the  firemen  to  proceed  to  lower  the 
ladders,    declaring    that    the    wires    with 
which   it  thereupon   came  in   contact,   and 
which  proved  to  be  heavily  charged,  were 
"dead.''    The  court  ruled  that  his  declara- 
tion to  that  efTect,  being  entirely  outside  of 
the  line  of  his  duty,  could  not  charge  the 
defendant   company;    that   defendant    light 
company  owed  no  duty  to  the  firemen  to 
warn  them  of  danger  either  in  ascending  or 
descending   the   ladder,   or   in   removing   it 
from  between  the  wires  after  the  fire  was 
extinguished.    This  was  a  duty,  if  such  duty 
existed,  which,  under  the  ordinance  pleaded, 
devolved  upon  the  officers  of  the  city.     See 
also  Trouton  v.  New  Omaha  Thomson-Hous- 
ton Electric  Light  Co.  77  Neb.  821,  110  N. 
W.  569.    This  same  reasoning  and  authority 
answer  the   argument  of   respondent,   that 
employees  of  the  defendant  were  at  the  fire 
that  night,  and  saw  the  fire  and  "undoubted- 
ly the   flashing  of  the  electricity  and  the 
condition  of  the  wires,  yet  they  did  noth- 
ing."   In  addition  to  what  has  been  said  in 
this  regard,  to  the  effect  that  they  were  not 
there  in  the  performance  of  any  duty,  and 
that  it  is  not  shown  tliat  they  were  there 
when  the  wires  were  charged  with  the  elec- 
tricity, respondent's  argument,  for  a  still 
further  reason,  is  felo  de  «e.     For  if  de- 
fendant's employee,  a  mere  bystander  and 
looker-on,  can  be  charged  with  knowing  that 
electricity  in  dangerous  quantities  was  es- 
caping from  his  employer's  wires,  how  much 
more  is   Pennebaker  himself  charged  with 
this  knowledge,  when  he  was  a  fireman,  in 
the  immediate  vicinity  of  the  wires,  when 
some   of   his    fellow   firemen    had    received 
shocks,  when  the  matter  had  been  discussed 
amongst  them,  when  a  cry  of  danger  had 
been  given,  and  when  in  the  resulting  con- 
versation it  had  been  argued  that  the  wires 
were  not  carrying  power  enough  to  injure  | 
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anybody.  Clearly,  if  knowledge  of  a  dan- 
gerous condition  arising  out  of  the  presence 
of  the  electric  current  in  the  fallen  wires 
was  chargeable  to  an  employee  of  defendant, 
under  these  circumstances,  it  was  even  more 
chargeable  against  Pennebaker,  and  the  con- 
clusion would  be  unanswerable  that  his  own 
negligence,  after  such  knowledge,  proximate- 
ly contributed  to  his  death. 

8.  The   third   theory,   and   that  perhaps 
mo0t  strongly  relied  upon  by  respondent,  is 
that  the  facts  proved  established  negligence 
per  se.    Herein  much  reliance  is  placed  up- 
on the  'decision  of  the  supreme  court  of  Mis- 
souri in  Gannon   v.   Laclede  Gaslight  Co. 
145  Mo.  502,  43  IaR.A.  505,  46  8.  W.  068, 
47  S.  W.  907.     This  decision  was  rendered 
by  a  divided  court.     While  there  are  ex- 
pressions in  the  prevailing  opinion  in  ac- 
cord with  respondent's  contention,  the  real 
question  decided  was  quite  different.     The 
action,    like   the   one   under    consideration, 
was  to  recover  damages  for  the  death  of  a 
husband  and  father,  himself  a  fireman.    The 
proof  by  plaintiff  was  merely  to  the  effect 
that  the  deceased,  while  in  the  performance 
of  his  duty  as  flremaii  at  a  fire,  was  killed 
by  coming  in  contact  with  heavily  charged 
wires  of  defendant  company  lying  in  a  pub- 
lic alley.    In  its  essence  the  proof  went  no 
further  than  this.     The  defendant  company 
showed  that  the  wires  were  burned  through, 
or  their  attachments  burned  down,  through 
no  fault  of  its  own,  by  an  accidental  fire; 
that  it  received  no  notice;  and,  indeed,  that 
there  was  no  time  between  the  falling  of  the 
wires  and  the   accident  in  which  it  could 
have  received  notice  so  as  to  cut  off  the  cur- 
rent.   It  made  this  proof  full  and  complete 
by  unimpeached  witnesses  and  uncontradict- 
ed testimony.    The  verdict  of  the  jury  was 
for  plaintiff.    The  supreme  court  was  divid- 
ed, not  at  all  upon  the  question  whether  or 
not  the  defendant  company  had  made  full 
and  complete  defense, — that  was  admitted, — 
but  upon  the  question  whether  or  not  the 
jury  was  bound  to  believe  and  decide  in  ac- 
cordance with  the  evidence  of  the  defense; 
a  bare  majority  holding  that  the  jury  alone 
were  triers  of  the  fact,  and  that  a  court  of 
appeals  would  not  reverse  a  case  and  over- 
ride the  verdict  if  the  evidence  proved  un- 
satisfactory   to    the    jury,    however    satis- 
factory it  might  be  to  the  court,  the  mi- 
nority  of  the  court  holding  that  such   a 
rule  gave  juries  uncontrolled  liberty  to  dis- 
regard and  reject  evidence  which,  under  the 
circumstances,  it  was  their  duty  to  have  ao- 
eredited. 

This  was  the  principal  point  of  contro- 
versy between  the  members  of  that  court. 
In  the  prevailing  opinion,  it  is  true,  lan- 
guage is  used,  upon  which  respondent  here 
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relies,  which  would  make  not  only  electric 
light    companies,    but   every    other    person 
using  a  street,  saving  foot  passengers,  abso- 
lute insurers  in  case  injury  resulted  to  per- 
son or   property.     An   instance  of   such   a 
declaration  is  found  in  the  following  lan- 
guage:    "It  was  a  matter  of  the  plainest 
duty    for   the    defendant   to    see    that    the 
streets  and  alleys  of  the  city,  along  which 
by  permission  it  was  suffered  to  place  its 
overhead   wires   for   its   own   private  gain, 
were  at  all  times  maintained  in  the  same 
condition  as  to  safely  from  the  danger  of 
electricity  as  they  were  before  its  overhead 
use  thereof  was  begun."     Every  added  ve- 
hicle upon  the  street  of  a  city  increases  the 
danger   to   pedestrians   in   the   use   of   the 
street.     Every   street   car   does   the   same. 
Every   suspended  sign   has   like  effect.     If 
it  be   true  that   in   all   these,   and   in   the 
innumerable  other  instances  which  might  be 
cited,  the  street  must  be  as  safe  after  as  be- 
fore the  new  use,  then  it  must  necessarily 
follow  that  the  user  becomes  an  absolute  in- 
surer.    If  that  is  what  the  supreme  court 
of  Missouri  means,  it  must  suffice  to  say 
that  it  stands  alone  in  its  opinion,  without 
reason    or    authority    in    its    support.     1 
Thomp.  Neg.  §  802;   15  Cyc.  Law  &  Proc. 
p.  472.     If,  however,  the  supreme  court  of 
Missouri  meant  but  to  declare  that  where 
the    wires    of    an    electric    light    company, 
heavily  charged  with  electricity,  are  shown 
to  be  lying  upon  a  public  street,  and  injury 
to  a  person  lawfully  upon  the  highway  re- 
sults from  these  wires,  without  negligence 
on  his  part,  a  presumption  that  the  com- 
pany is  negligent  thus  arises,  and  the  bur- 
den is  cast  upon  it  to  overcome  this  pre- 
sumption,   the    principle    of    law   thus   de- 
clared is  one  over  which  there  need  be  no 
discussion,   for   it  is  not   pertinent  or   ap- 
plicable to  the  present  case.    Here,  no  wires 
were  upon   the   public   street.     They   were 
upon   private   property,   and   were   cast   to 
the  ground  by  the  burning  of  the  building 
upon  that  property.     In  the  absence  of  or- 
dinance or   statute   changing  the  common- 
law  rule  in  this  regard,  a  fireman  entering 
a  building  under  imperative  public  neces- 
sity  is   but   a   licensee,   who   assumes   the 
risks  as  he  finds  them,  and  to  whom  the 
owner  of  the  premises  owes  no  special  duty 
to  maintain  those  premises  in  a  safe  con- 
dition.   New  Omaha  Thomson -Houston  Elec- 
tric Light  Co.  V.  Anderson,  supra;   Wood- 
ruff v.  Bowen,  136  Ind.  431,  22  L.R.A.  198, 
34  N.   E.    1113;    Hamilton  v.   Minneapolis 
Desk  Mfg.  Co.  78  Minn.  3,  79  Am.  St.  Rep. 
350,   80  N.  W.  693;   21   Am.   &  Eng.  Enc. 
Law,  2d  ed.  p.  475.    We  would  not  from  this 
be  understood  as  holding  that,  in  all  cases 
where  the  owner  is  exonerated,  an  electric 
light  or  power  company,  using  the  building 
31  L.R.A.(N.S.) 


as  a  means  of  transmitting  into  or  over  it 
power  in  dangerous  quantities,  would  also 
be  exonerated.  A  broad  distinction  might 
often  exist  between  the  duty  of  the  owner, 
who  had  no  control  over  the  dangerous  cur- 
rent, and  the  responsibility  of  the  company 
using  the  building  for  the  transmission  of 
the  dangerous  force,  and  whose  duty  there- 
fore it  was  to  control  it  in  all  proper  ways. 
So,  in  the  very  case  at  bar,  the  owner,  hav- 
ing perhaps  little  knowledge  of  the  force, 
and  less  of  methods  of  its  control,  might 
well  be  held  nonliable  where  dereliction  of 
duty  might  be  charged,  and  consequent  lia- 
bility might  be  imposed,  upon  the  electric 
company,  if,  after  knowledge  of  the  ddnger- 
ous  condition,  it  failed  promptly  to  remedy 
it.  But,  under  the  facts  here  stated,  such 
knowledge  was  not  brought  home  to  it,  and 
it  was  not  chargeable  with  this  knowledge 
as  matter  of  law. 

It  should  be  repeated  that  in  this  case 
there  is  no  question  involved  of  deadly  wires 
lying  in  a  street,  to  the  imminent  danger  of 
the  traveling  public.  There  is  no  question 
of  faulty  installation  or  operation.  More- 
over, the  defendant,  if  chargeable  with 
everything  else,  could  not  be  charged  with 
the  maintenance  of  deadly  wires,  since,  not- 
withstanding the  fact  that  the  current  which 
they  carried  caused  the  death  of  Penne- 
baker,  and  in  this  sense  they  proved  deadly, 
a  defendant's  conduct  is  to  be  judged  by 
the  ordinary  knowledge  of  mankind,  and 
it  is  in  evidence  that  260  volts  was  the  ut- 
most which  the  wires  could  have  carried, 
and  that  the  shock  of  260  volts  is  not  re- 
garded as  at  all  dangerous  to  human  life. 
It  is  not  shown,  therefore,  that  the  defend- 
ant in  this  case  failed  in  any  duty  toward 
the  deceased  which  was  imposed  upon  it  by 
law.  If  it  has  not  failed  in  such  duty,  it 
is  not  legally  responsible  for  his  death. 

4.  The  court's  ruling  in  rejecting  offered 
evidence,  of  which  appellant  complains,  was 
error.  This  evidence  consisted  of  a  report 
made  by  the  city  electrician  of  the  city  of 
Fresno  to  the  board  of  trustees,  showing 
that  the  water  and  light  committee  of  the 
Fresno  city  council,  "to  which  was  referred 
the  matter  of  having  cut-off  switches  in- 
stalled for  controlling  electric  currents  in 
case  of  fire,  reported  a  meeting  with  the 
officers  of  the  San  Joaquin  Power  Company, 
at  which  they  explained  that  every  circuit 
in  town  could  be  controlled  from  the  power 
house,  and  that  they  had  made  arrange- 
ments with  the  telephone  company  whereby 
the  fire  chief,  or  city  electrician,  by  asking 
the  chief  operator  of  the  telephone  com- 
pany for  the  power  house,  would  be  given 
the  line  immediately,  and  that  the  current 
could  be  shut  off  quicker  and  with  a  great 
deal  more  safety  in  any  district  of  the  city 
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by  an  attendant  at  the  station."  This  re- 
port was,  by  the  trustees  of  the  city, 
adopted  and  placed  on  file.  It  was  offered 
to  be  shown  that  the  city  electrician  had, 
upon  occasions  of  fire  when  the  exigencies 
of  the  case  in  his  judgment  called  for  it, 
requested  the  cutting  off  of  a  district,  and 
the  request  had  always  been  promptly  com- 
plied with.  And  it  was  offered  to  be  shown, 
moreover,  that  the  company  always  main- 
tained a  competent  man  at  its  substation 
for  the  purpose  of  doing  this  very  thing, 
and  that  on  the  occasion  of  this  fire  no 
request  so  to  do  had  been  made.  In  fact, 
the  electrician  arrived  at  the  fire,  cut  the 
wires  himself,  but,  unfortunately,  a  few 
minutes  after  Pennehaker  met  his  death. 
The  evidence  was  rejected  apparently  upon 
the  theory  that  it  did  not  amount  to  a  by- 
law or  ordinance  or  regulation  of  the  city, 
and  so  could  not  operate  to  change  de- 
fendant's legal  duty  toward  the  deceased. 
In  this  view  the  court  was  clearly  in  error. 
If  the  converse  of  the  proposition  had  been 
sought  to  be  proved,  namely,  that  with  the 
existence  of  such  an  understanding  the 
company  had  failed  upon  proper  request  to 
disconnect  the  wires,  it  would  not  be  doubt- 
ed that  it  would  furnish  strong  evidence  of 
the  company's  negligence.  Here,  if  it  be 
conceded  that  the  understanding  or  arrange- 
ment or  agreement  or  convention  of  the  par- 
ties did  not  have  the  legal  effect  of  a  muni- 
cipal by-law,  it  was  competent,  neverthe- 
less, to  show  that  it  was  an  accepted  regu- 
lation by  the  municipal  authorities  of  the 
duty  of  defendant  in  the  matter  of  fires, 
that  it  was  an  agreement  which  had  been 
put  into  force,  and  which  had  always  been 
lived  up  to  by  the  company.  The  evidence 
would  certainly  have  a  strong  tendency  to 
show  that  in  this  respect  the  company  was 
not  delinquent  in  the  performance  of  its 
duty,  and  for  this  purpose  and  to  this  ex- 
tent it  should  have  been  admitted  and 
weighed. 

lliese  considerations  cover  all  the  matters 
called  to  the  attention  of  the  court,  and, 
for  the  reasons  hereinbefore  given,  the  judg- 
ment and  order  appealed  from  are  reversed, 
and  the  cause  remanded. 

We  concur:     liorigan  and  Melvin,  JJ. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Gnriam  response 
was  handed  down  on  December  17,  19^0: 

Rehearing  denied.  -    - 

Beatty,  Ch.  J.,  dissenting: 

I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause.  It  is  here  decided, 
among  other  things,  that  the  superior  court 
erred    in    sustaining   the   objection   to   the 


defendant's  offer  to  prove  the  adoption  by 
the  board  of  trustees  of  the  city  of  Fresno 
of  the  following  report  of  the  city  elec- 
trician : 

To  the  Honorable,  the  Board  of  Trustees  of 

the  City  of  Fresno, 
Gentlemen : — 

The  undersigned,  the  city  electrician  of 
the  city  of  Fresno,  herewith  submits  for 
your  consideration  his  report  for  the  month 
of  December  30,  1905,  as  follows,  to  wit: 
On  the  13th  the  water  and  light  committee 
met  representatives  of  the  power  company 
in  my  office  to  decide  on  some  safe  and 
practical  method  of  handling  dangerous 
wires  at  fires.  It  was  agreed  that  by 
giving  the  right  of  way  over  all  others  to 
the  telephone  lines,  to  the  city  electrician, 
and  fire  chief,  that  the  current  could  be 
shut  off  quicker  and  with  a  great  deal  more 
safety  in  any  district  of  the  city,  by  the 
attendant  at  the  station.  As  with  switches, 
it  would  be  necessary  to  pull  at  least  two 
to  kill  the  line,  and  it  would  be  necessary 
to  climb  the  poles  to  do  so.  And,  besides, 
it  is  possible  that  the  switch  pole  might  l>e 
in  range  ,pf  the  fire,  in  which  case  the 
switch  would  be  useless. 

Respectfully  submitted, 
C.  T.  McSherry, 
City  Electrician. 

If  this  report  had  been  offered  by  the 
plaintiffs  in  support  of  their  case,  I  think 
it  would  have  been  harmful  error  to  liave 
excluded  it,  for  it  would  have  proved  in 
their  favor  that  the  necessity  of  providing 
"some  safe  and  practical  method  of  hand- 
ling" the  wires  of  the  defendant  carrying 
dangerous  voltage  in  case  of  fires  had  been 
recognized  and  considered  both  by  the  city 
authorities  and  by  the  defendant;  that  it 
had  been  agreed  that  a  proper  measure  of 
precaution  in  such  case  would  be  the  cutting 
off  of  the  circuit  (i.  e.,  the  district)  af- 
fected, and  that  the  defendant's  plan  of 
cutting  out  the  whole  district  at  the  sub- 
station had  been  adopted  in  preference  to 
the  alternative  plan  of  providing  local 
switches  within  the  various  districts.  This, 
in  connection  with  abundant  evidence  that 
the  defendant's  agent  at  the  substation, 
knowing  that  a  fire  had  started  within  five 
or  six  blocks  of  the  station,  and  in  a  dis- 
trict to  which  its  wires  extended  carrying 
a  voltage  which  the  event  proved  to  have 
been  deadly  to  a  grown  man  in  apparently 
sound  health,  had  neglected  for  forty  min- 
utes after  the  alarm  of  fire  to  adopt  the 
precaution  suggested  by  defendant  itself, 
and  claimed  to  be  the  safest  and  most 
practicable,  would  have  made  out  a  clear 
case  of  highly   culpable  negligence,   unless 
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the  adoption  of  tbe  electrician's  report  can 
be  construed  as  a  valid  agreement  exempt- 
ing the  defendant  from  any  obligation  to 
cut  off  the  current  from  a  circuit  where  a 
fire  might  be  raging,  until  its  agent  at  the 
substation  should  be  requested  to  do  so  by 
the  city  electrician  or  the  chief  of  the  fire 
department.  This  indeed  seems  to  be  the 
view  of  the  court,  and,  as  appears  from  the 
opinion,  is  the  ground  upon  which  the 
ruling  of  the  superior  court  is  condemned. 
It  is  from  this  view  that  I  dissent.  It  is 
perhaps  a  just  inference,  from  the  terms  of 
the  report,  that  its  author  assumed  it  to 
be  a  part  of  the  duty  of  himself  and  the 
fire  chief  to  the  public  (but  not  to  the  de- 
fendant) to  give  prompt  notice  of  the  oc- 
curence and  locality  of  the  fire  to  the  per- 
sons in  charge  of  the  defendant's  substa- 
tion; but  this  did  not  exempt  the  defendant 
fronf  the  duty  of  acting  promptly  upon  the 
same  notice  coming  from  any  other  person 
or  in  any  other  form.  That  they  had  such 
notice,  and  neglected  to  act  upon  it  with 
reasonable  promptitude,  was  in  my  opinion 
amply  proved;  and  it  was  no  error  as  to 
the  defendant  to  exclude  the  electrician's  re- 
port and  proof  of  its  adoption,  since  it  had 
no  tendency  to  prove  that  the  neglect  to 
shut  off  the  current  at  the  station  was  ex- 
cused by  the  failure  of  the  fire  chief  and 
electrician  to  make  the  request. 

I  do  not  think  this  court  can  on  the  evi- 
dence set  aside  the  finding  of  the  trial 
court  as  to  contributory  negligence. 

As  to  the  status  of  a  fireman  who  enters 
a  burning  building  in  a  city,  in  the  vicinity 
of  other  buildings,  for  the  purpose  of  ex- 
tinguishing the  fire  or  saving  life  or  prop- 
erty, it  may  be  that  the  liability  of  the 
owner  for  any  injury  received  by  him  while 
on  the  premises  is  no  other  or  greater  than 
it  would  be  to  a  mere  licensee,  but  the  fire- 
man is  not  there  as  a  licensee  of  the  owner ; 
he  is  there  in  performance  of  his  duty  as  a 
public  servant  under  the  authority  and  pro- 
tection of  regulations  clearly  within  the 
police  power  of  the  state,  and  of  superior 
force  to  the  will  of  the  owner  of  the  prem- 
ises, and  he  is  entitled  to  the  same  indem- 
nity for  injuries  caused  by  the  culpable 
negligence  of  others  as  if  he  were  on  a  pub- 
lic street. 

As  to  the  comparative  harmlessncss  of 
less  than  500  volts  res  ipsa  loquitur: 
either  these  wires  carried  more  than  500 
volts,  or  less  than  that  voltage,  though 
harmless  to  most  men,  is  deadly  to  some, 
and  those  few  are  entitled  to  protection. 
And,  finally,  the  argument  based  upon  the 
serious  dangers  (of  panic,  etc.)  involved 
in  the  cutting  out  of  a  circuit  on  an  alarm 
of  fire  does  not  appear  to  consist  very  well 
with  the  choice  of  a  plan  of  handling  its 
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dangerous  wires  suggested  by  the  defendant 
itself  and  approved  by  the  city  trustees, 
which  was  nothing  less  than  a  means  of 
transmitting  prompt  notice  of  the  outbreak 
of  a  fire  to  the  substation  and  the  cutting' 
out  of  the  circuit. 

Upon  this  view  of  the  case,  the  question 
presented  by  the  appeal  is  not  whether  it 
can  be  held  as  a  matter  of  law  that  it  waa 
culpable  negligence  on  the  part  of  the  de- 
fendant to  wait  for  official  notice  of  the 
danger  before  adopting  any  precaution 
against  it,  but  is,  on  the  other  hand,  wheth- 
er it  can  be  held  as  a  matter  of  law  that, 
under  the  facts  disclosed  by  the  evidence, 
there  was  no  culpable  negligence.  Negli- 
gence is  a  question  of  fact,  and  not  of  law^ 
except  in  those  cases  wliere,  upon  the  facts 
found  or  proved,  there  can  be  no  reasonable 
difTerence  of  opinion  as  to  the  absence  of 
culpability.  In  this  ease  the  judge  of  the- 
trial  court,  performing  the  function  of  a 
jury,  has  found  that  there  was  negligence. 
I  do  not  think  that  his  conclusion  was  un- 
reasonable. At  least  I  think  the  case  is  de- 
serving of  further  consideration. 


COIiORADO  SUPREME  COURT. 

ERNEST  MORRIS,  Plff.  in  Err., 

V. 

COLORADO  MIDLAND  RAILWAY  COM- 
PANY. 

(48  Colo.  147,  109  Pac.  430.) 

Carrier  —  delayed      transportation   <«> 

passenger's  vote  —  liability. 

A  carrier  is  not  liable  in  damages  for  so 
negligently  operating  its  train  that  a 
passenger  does  not  reach  his  destination 
in  time  to  be  able  to  vote  at  a  general  elec- 
tion. ^. 

(June  6,  1910.) 

Note.  ^  Bight  to  damages  for  heinff 
prevented  from  voting  at  a  pitbiir 
election. 

Action   against   election   officer, — malicious 
or  wilful  rejection  of  vote. 

Although,  as  shown  in  a  subsequent  sub- 
division, there  is  a  conflict  as  to  whether 
an  action  for  damages  will  lie  against  an 
officer  who  refuses  the  vote  of  a  qualified 
voter  through  mistake  of  judgment,  and 
without  malice  or  wilfulness,  it  is  well  es 
tablished  that  such  an  action  will  lie  where 
the  officer  acts  maliciously  or  fraudulently. 

A  leading  case  on  the  subject  is  Ashby 
v.  White,  14  How.  St.  Tr.  695.  2  Ld.  Raym. 
938,  1  Smith,  Lead.  Cas.  9th  ed.  464,  1 
Eng.  Rul.  Cas.  521,  in  which  the  House  of 
Fiords,  following  the  position  of  Lord  Chief 
Justice  Holt,  and  reversing  the  decision  of 
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ERROR  to  the  District  Court  for  the 
City  and  County  of  Denver  to  review 
a  judgment  in  plaintiff's  favor  for  a  less 
Biun  than  was  demanded  in  an  action 
brought  to  recover  damages  for  alleged 
breach  of  a  special  contract  to  transport 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  B.  Stuart  and  Charles 
A.  Murray,  for  plaintiff  in  error: 

^here  the  special  circumstances  are 
known  to  the  defendant,  and  where  the  dam- 
age is  the  natural  result  of  his  default,  the 
special  damage  is  held  to  have  been  in 
view  of  the  parties  to  the  contract,  and  is 
not  too  remote. 

5  Am.  &  Eng.  Enc  Law,  p.  15;  Hammer 
T.  Schoenfelder,  47  Wis.  466,  2  N.  W.  1129 ; 


Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co. 
60  N.  Y.  488;  Simpson  v.  London  &  N.  W. 
R.  Co.  L.  R.  1  Q.  B.  Div.  274,  45  L.  J.  Q. 
B.  N.  S.  182,  33  L.  T.  N.  S.  805,  24  Week. 
Rep.  294;  Haven  v.  Wakefield,  39  111.  609; 
Winne  v.  Kelley,  34  Iowa,  339;  Van  Arsdalc 
V.  Rundel,  82  111.  63;  Hexter  v.  Knox,  63  N. 
Y.  501;  Rogers  v.  Bemus,  69  Pa.  432; 
Wood's  Mayne,  Damages,  f  41;  Hadley  v. 
Baxendale,  9  Exch.  353,  2  C.  L.  R.  517,  23 
L.  J.  Exch.  N,  S.  179,  18  Jur.  358,  2  Week. 
Rep.  302;  5  Eng.  Rul.  Cas.  502;  Miller  v. 
Southern  R.  Co.  69  S.  C.  116,  48  S.  £.  99. 

A  railway  company  is  bound  by  the  rep- 
resentations of  its  ticket  agent  to  the  pur- 
chaser of  a  ticket,  provided  the  representa- 
tions were  made  at  the  time  of  the  sale  of 
the  ticket. 


the  majority  of  the  court  of  King's  bench, 
holds  that  one  entitled  to  vote  at  a  par- 
liamentary election  may  maintain  an  action 
for  damages  against  an  officer  for  refusing 
to  receive  his  vote.  Chief  Justice  Holt  in 
delivering  his  opinion  says:  "The  right  of 
voting  at  the  election  of  burgesses  is  a 
thing  of  the  highest  importance,  and  so 
great  a  privilege  that  it  is  a  great  injury 
to  deprive  the  plaintiff  of  it."  "A  right  that 
a  man  has  to  give  his  vote  at  the  election  of 
a  person  to  represent  him  in  Parliament, 
there  to  concur  to  the  making  of  laws  which 
are  to  bind  his  liberty  and  property,  is  a 
most  transcendent  thine,  and  of  an  high 
nature,  and  the  law  takes  notice  of  it  as 
such  in  divers  statutes.'' 

The  following  authorities  also  hold  that 
an  action  for  damages  lies  against  an  elec- 
tion officer  for  his  wilful,  malicious  refusal 
to  accept  the  vote  of  a  qualified  elector. 
Cullen  V.  Morris,  2  Starkie,  677,  20  Re- 
vised Rep.  742;  Tozer  v.  Childs,  7  El.  & 
Bl.  377,  3  Jur.  N.  S.  409,  26  L.  J.  Q.  B. 
X.  S.  151,  5  Week.  Rep.  287,  25  Eng.  Rul. 
Cas.  78;  Milward  v.  Sergeant,  1  East,  568, 
note,  6  Revised  Rep.  360;  Perry  v.  Rey- 
nolds, 53  Conn.  527,  3  Atl..  666;  Hyde  v. 
Brush,  34  Conn.  464;  Bernier  v.  Russell, 
89  111.  60;  Carter  v.  Harrison,  6  Blackf. 
138;  Chrisman  v.  Bruce,  1  Duv.  63,  86  Am. 
Dec.  603;  Caulfield  v.  Bullock,  18  B.  Mon. 
494,  68  Am.  Dec.  735;  Bridge  v.  Oakey,  2 
La.  Ann.  968;  Pierce  v.  Getchell,  76  Me. 
216;  Bevard  v.  Hoffman,  18  Md.  479,  81 
Am.  Dec.  618;  Elbin  v.  Wilson,  33  Md.  135; 
Lombard  v.  Oliver,  7  Allen,  155:  Gates  v. 
Xeal,  23  Pic.  308;  Pike  v.  Mesfoun,  44  Mo. 
491;  Anderson  v.  Millikin,  9  Ohio  St.  668; 
Sutton  V.  ^fcllhany,  1  Ohio  Dec.  Reprint, 
235:  Isaacs  v.  McNeil,  11  L.R.A.  254,  44 
Fed.  32;  M'Gowan  v.  Sedley,  8  Ir.  C.  L. 
342. 

Exemplary  damages  are  recoverable 
where  a  vote  is  wilfully,  fraudulently,  and 
corruptly  rejected.  Elbm  v.  Wilson,  33  Md. 
135. 

According  to  Monroe  v.  Collins,  17  Ohio 
St.  665,  a  provision  of  a  statute  that  clerks 
and  judges  of  election  shall  not  be  liable 
for  damages  for  rejecting  the  votes  of  per- 
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sons  having  a  visible  admixture  of  African 
blood  was  unconstitutional  and  void,  as  im- 
peding and  defeating  the  right  of  suffrage, 
in  view  of  their  liability  for  full  damages, 
if  they,  even  in  good  faith,  reject  the  vote 
of  any  other  voter. 

In  order  to  recover  in  such  an  action,  it 
18    necessary    that    the    person    be    legally 

Qualified  and  entitled  to  vote.  McKay  v. 
lampbell,  2  Abb.  (U.  8.)  120,  1  Sawy.  374, 
Fed.  Cas.  No.  8,839;  Wiley  v.  Sinkler,  179 
U.  S.  68,  45  L.  ed.  84,  21  Sup.  Ct.  Rep. 
17;  Murphy  v.  Ramsey,  114  U.  S.  15,  29 
L.  ed.  47,  6  Sup.  Ct.  Rep.  747;  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  663; 
Byler  v.  Asher,  47  111.  101;  Mills  v.  Mc- 
Cabe,  44  111.  104;  Vanderpoel  v.  O'Hanlon, 
63  Iowa,  246,  36  Am.  Rep.  216,  5  N.  W. 
119;  Gougar  v.  Timberlake,  148  Ind.  38, 
37  L.R.A.  644,  62  Am.  St.  Rep.  487,  46  N. 
E.  339;  Capen  v.  Foster,  12  Pick.  485,  23 
Am.  Dec.  632;  Smith  v.  Cleveland,  6  Met. 
332;  Lombard  v.  Oliver,  7  Allen,  155;  Gor- 
don V.  Farrar,  2  Dougl.  (Mich.)  411 ;  Curry 
V.  Cabliss,  37  Mo.  330;  Pryce  v.  Belchers, 
4  C.  B.  866,  16  L.  J.  C.  P.  N.  8.  264. 

—in  absence  of  malice. 

The  conflict  of  authority  upon  this  sub- 
ject centers  mainly  about  the  question 
whether  the  action  will  lie  against  an  officer 
who  refuses  the  vote  of  a  qualified  voter 
through  mistake  of  judgment,  and  without 
malice. 

In  Ashby  v.  White,  supra,  the  leading 
case  on  this  subject,  the  declaration  ex- 
pressly charged  that  defendants  acted 
iraudulently  and  maliciously,  intending 
to  damnify  the  plaintiff;  but  the  opinion 
of  Chief  Justice  Holt  takes  no  account  of 
that  allegation,  and  there  is  apparently 
nothing  in  it  to  indicate  that  his  conclusion 
in  favor  of  a  right  of  action  was  limited  to 
the  cases  of  fraud  or  malice.  It  is  stated 
in  the  note  to  this  case,  in  1  Smith,  Lead. 
Cas.  9th  ed.  page  500,  however,  that,  ac- 
cording to  a  revised  form  of  his  judgment 
prepared  by  Chief  Justice  Holt  himself,  he 
appears  to  have  observed  that,  according  to 
the   very  words   of   the   statute   of   West- 
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Miller  v.  Southern  R.  Co.  60  S.  C.  116, 
48  S.  E.  99;  Quinby  v.  Vanderbilt,  17  N.  Y. 
306,  72  Am.  Dec. 469;  Van  Buskirk  v.  Rob- 
erts, 31  N.  Y.  661;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Moorman,  —  Tex.  Civ.  App. — ,  46  S. 
W.  662;  25  Am.  &  Eng.  Enc.  Law,  p.  1074; 
Johnson  v.  Concord  R.  Co.  46  N.  H.  219, 
88  Am.  Dec.  199;  Nevins  v.  Bay  State  S.  B. 
Co.  4  Bosw.  225;  Frank  v.  Ingalls,  41  Ohio 
St.  660;  Northern  R.  Co.  ▼.  Page,  22  Barb. 
132^,  Baltimore  &  O.  R.  Co.  v.  Campbell, 
36  Ohio  St.  647,  38  Am.  Rep.  617;  Lawson, 
Contracts  of  Carriers,  p.  116,  f  106;  Low- 
is  V.  X^ew  York  Sleeping  Car  Co.  143  Mass. 


267,  68  Am.  Rep.  135,  9  N.  E.  615;  Logan 
▼.  Hannibal  &  St.  J.  R.  Co.  77  Ma  663; 
Elmore  v.  Sands,  64  N.  Y.  612,  13  Am.  Rep. 
617;  Dietrich  t.  Pensylvauia  R.  Co.  71  Pa. 
432,  10  Am.  Rep.  711. 

The  loss  of  the  vote  is  an  element  of  dam- 
ages assessable  by  the  jury. 

Ashby  V.  White,  14  How.  St  Tr.  695,  2 
Ld.  Raym.  938,  1  Smith,  Lead.  Caa. 
342,  1  Eng.  Rul.  Caa.  621;  Blau- 
chard  v.  Stearns,  5  Met.  298;  Lincoln 
V.  Hapgood,  11  Mass.  350;  Capen  v.  l^oa- 
ter,  12  Pick.  485,  23  Am.  Dec.  632;  Gates 
V.  Neat,  23  Pick.  308;  Jeffries  v.  Ankeny, 
11   Ohio,    372;    Anderson    t.    Millikin,    9 


minister  1,  c.  5,  the  action  lay  because 
fraud  and  malice  were  alleged  in  the  decla- 
ration, and  had  been  proved. 

And  the  rule  seems  to  be  settled  in  Eng- 
land that  the  action  will  not  lie  in  the 
absence  of  malice. 

In  Drewe  v.  Coulton  (reported  in  a  note 
to  Harm  an  v.  Tappenden,  1  East,  663,  3 
£sp.  278,  6  Revised  Rep.  340),  the  court 
says  that  the  action  which  was  brought  to 
recover  damages  for  the  rejection  of  a  vote  is 
in  its  nature  an  action  for  misbehavior  by  a 
public  officer  in  his  duty,  that  it  cannot  be 
called  misbehavior  unless  maliciously  and 
wilfully  done,  and  that  the  action  does  not 
lie  for  a  mistake  in  law.  The  court  cites 
the  case  of  The  Bridgmaster,  Bull.  N.  P. 
64,  as  in  point,  and  says  that  tlie  House  of 
Lords,  in  Ashby  v.  White,  relied  for  their 
opinion  in  favor  of  the  action  upon  the 
ground  that  the  act  was  wilful.  Tue  same 
principle  was  recognized  in  Harman  v.  Tap- 
penden, 1  East,  656,  3  Esp.  278,  6  Revised 
kep.  340,  which  held  an  action  to  recover 
damages  for  rejection  of  vote  unsustain- 
able without  proof  of  malice.  Drewe  v. 
Colton,  2  Luder,  Elec.  Cas.  245,  and  Cul- 
len  V.  Morris,  2  Starkie,  677,  20  Eevised 
Rep.  742,  rule  likewise,  both  holding  malice 
an  essential  ingredient  to  such  an  action. 

Even  the  court  in  Lincoln  v.  Hapgood, 
11  Mass.  350,  infra,  conceded  that  in  Eng- 
land probably  such  an  action  would  not  lie 
unless  the  injury  is  proved  to  have  been 
done  maliciously. 

While  there  is  a  conflict  on  the  point, 
the  decided  preponderance  of  authority  is 
to  the  effect  that  election  officers  act  quasi 
judicially,  and  that  they  are  not  respon- 
sible for  honest  mistakes  and  mere  errors 
of  judgment;  consequently,  an  action  for 
refusing  the  vote  of  a  qualified  elector  will 
not  lie  without  an  allegation  and  proof  of 
malice.  Perry  v.  Reynolds,  53  Conn.  527, 
3  Atl.  655;  State  v.  Porter,  4  Harr.  (Del.) 
556;  Carter  v.  Harrison,  6  Blackf.  138; 
Miller  v.  Rucker,  1  Bush,  135;  Morgan  v. 
Dudley,  18  B.  Mon.  693,  68  Am.  Dec.  735; 
Caulfield  v.  Bullock,  18  B.  Mon.  494;  Pat- 
terson V.  D'Auterive,  6  La.  Ann.  467,  54 
Am.  Dec.  564;  Dwight  v.  Rice,  5  La.  Ann. 
580;  Bridge  v.  Oakey,  2  La.  Ann.  968; 
Pierce  v.  Getchell,  76  Me.  216;  Sanders  v. 
Getchell,  76  Me.  158,  49  Am.  Rep.  606; 
Humphrey  v.  Kingman,  5  Met.  162;  Bacon 
V.  Benchley,  2  Gush.  100;  Friend  v.  Ham- 
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ill,  34  Md.  298;  Anderson  v.  Baker,  23 
Md.  631 ;  Hardesty  v.  Taft,  23  Md.  612,  87 
Am.  Dec.  584;  Bevard  v.  Hoffman,  18  Md. 
479,  81  Am.  Dec.  618;  Gordon  v.  Farrar, 
2  Dougl.  (Mich.)  411;  Walker  v.  Brock- 
way,  1  Mich.  N.  P.  67;  Pike  v.  Megouii,  44 
Mo.  491;  State  v.  Smith,  18  N.  H.  91  (In- 
dictment) ;  Wheeler  v.  Patterson,  1  N.  fi« 
88,  8  Am.  Dec.  41;  Goetcheus  v.  Matthew- 
son,  61  N.  Y.  420;  Jenkins  v.  Waldron,  11 
Johns.  114,  6  Am.  Dec.  359;  Weckerly  ▼• 
Geyer,  11  Serg.  &  R.  35;  Thomas  v.  Smith, 
9  Pa.  Dist.  R.  469;  Moran  v.  Rennard,  3 
Brewst  (Pa.)  601;  Keenan  v.  Cook,  12 
R.  L  62;  Rail  v.  Potts,  8  Humph.  225;  Mil- 
ward  V.  Sergeant,  1  East,  568,  note,  6  Re- 
vised Rep.  360;  Drewe  v.  Coulton,  1  East. 
563,  note,  6  Revised  Rep.  346,  note;  Tozer 
V.  Child,  7  El.  &  Bl.  377,  3  Jur.  N.  S.  409, 
26  L.  J.  Q.  B.  N.  S.  151,  5  Week.  Rep.  287, 
25  Eng.  Rul.  Cas.  78;  Cullen  v.  Morria»  2 
Starkie,  577,  20  Revised  Rep.  742. 

A  declaration  in  an  action  to  recover  the 
penalty  prescribed  by  statute  for  prevent- 
ing or  obstructing  one  in  the  exercise  of  his 
right  to  vote,  by  the  use  of  "force,  bribery, 
threats,  intimidation,  or  other  unlawful 
means,"  is  bad,  where  it  merely  avers  as 
the  unlawful  means  the  refusal  of  the  plain- 
tiff's vote  because  he  had  not  paid  his 
taxes,  whereas  he  was  a  legal  voter  without 
the  payment  of  any  tax,  without  averring 
that  defendant  wilfully  and  maliciously  or 
corruptly  decided  against  plaintiff's  right 
to  vote.  Seeley  v.  Knox,  2  Wood8»  368, 
Fed.  Cas.  No.  12,630. 

According  to  Alden  ▼.  Hinton,  6  D.  C. 
217,  commissioners  of  election  are  liable  in 
damages  for  the  refusal  of  an  elector's  vote 
on  a  mere  vague  and  capricious  challenge, 
unsupported  by  reasonable  proof;  yet  if 
such  challenge  be  supported  by  evidence 
sufficient  to  engender  an  honest  doubt  in 
the  minds  of  the  commissioners,  it  would  be 
the  duty  of  the  person  tendering  his  vote 
to  relieve  that  doubt  by  his  own  oath  and 
such  other  proof  as  he  could  reasonably 
obtain. 

Certain  authorities,  hov/ever,  basing  their 
decisions  upon  grounds  of  public  policy*  the 
importance  of  the  personal  right,  and  tlie 
difficulty  of  vindicating  it  in  any  other  way, 
hold  or  assume  that  an  action  lies  against 
election  officers  for  the  wrongful  refusal  to 
accept  the  vote  of  a  qualified  elector,  r^ 
gardless  of  malice.     Osgood  v.  Bradley,  Z 
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Ohio  St.  568;  Gillespie  t.  Palmer,  20  Wis. 
544;  Chrisman  v.  Bruce,  1  Div.  63,  86  Am. 
Dec.  603 ;  Goetcheus  v.  Matthewson,  61 N.  Y. 
420;  Osgood  v.  Bradley,  7  Me.  411. 

Mr.  Robert  M.  Work  also  for  plaintiff 
in  error. 

Mr.  Plerpont  Fuller,  with  Messrs.  Rog- 
ers, Cuthbert,  &  £llis,  for  defendant  in 
error : 

Where  a  ticket  purports  to  be  a  contract 
or  agreement  between  the  carrier  and  the 
passenger,  and  is  signed  by  the  passenger, 
the  ticket  becomes  a  binding  contract  of 
carriage,  and  the  passenger  is  bound  by  all 
stipulations  and     provisions     therein     con- 


tained ;  and  parol  evidence  is  not  admissible 
to  vary  or  alter  its  terms,  or  to  show  the 
existence  of  another  and  different  contract 
between  the  parties  relating  to  that  car- 
riage. 

Bethea  v.  Northeastern  R.  Co.  26  S.  C.  91, 
1  S.  E.  372;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Nicholai,  4  Ind.  App.  119,  51  Am.  St.  Rep. 
206,  30  N.  E.  424;  Bate  v.  Canadian  P.  R. 
Co.  15  Ont  App.  Rep.  388;  Rolfs  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  66  Kan.  272,  71  Pac. 
526;  Rawitzky  v.  Louisville  a^  N.  R.  Co.  40 
La.  Ann.  47,  3  So.  387;  Fonseca  v.  Cunard 
S.  S.  Co.  153  Mass.  553,  12  L.R.A.  340,  25 
Am.  St.  Rep.  660,  27  N.  E.  665;  2  Hutchin- 


Me.  411;  Lamed  v.  Wheeler,  140  Mass. 
390,  54  Am.  Rep.  483,  5  N.  £.  290;  Gates 
V.  Neal,  23  Pick.  308 ;  Blanchard  v.  Stearns, 
5  Met.  298 ;  Keith  v.  Howard,  24  Pick.  292 ; 
Henshaw  v.  Foster,  9  Pick.  312;  Lincoln 
v.  Hapgood,  11  Mass.  350;  Gardner  v. 
Ward,  2  Mass.  244,  note;  Kilham  v. 
Ward,  2  Mass.  236;  Monroe  v.  Collins,  17 
Ohio  St.  665;  Jeffries  v.  Ankeny,  11  Ohio, 
372;  Anderson  v.  Millikin,  9  Ohio  St.  568; 
Gillespie  v.  Palmer,  20  Wis.  544;  Pickering 
v.  James,  L.  R.  8  C.  P.  489,  42  L.  J.  C.  P. 
N.  S.  217,  29  L.  T.  N.  S.  210,  21  Week. 
Rep.  786;  Capen  v.  Foster,  12  Pick.  485, 
23  Am.  Dec.  632  (where  the  rule  was  recog- 
nized rather  than  adjudged). 

The  decision  in  Long  v.  Long,  57  Iowa, 
497,  10  N.  W.  875,  upholding  an  instruc- 
tion that  election  officers  may  prove  an 
honest  mistake  in  law  in  mitigation  of  dam- 
ages, seems  to  imply  that  there  might  be 
some  liability  even  in  that  case.  The  point, 
however,  was  not  involved. 

In  Hyde  v.  Brush,  34  Conn.  454,  a  mod- 
erator of  an  elector's  meeting,  although  act- 
ing in  strict  conformity  to  a  previous  law, 
was  held  liable  for  refusing  to  allow  an 
elector  to  vote,  where  his  vote  had  been 
challenged  under  a  right  that  had  ceased 
to  exist. 

In  Huber  v.  Reily,  53  Pa.  112,  damages 
amounting  to  $1  were  recoverable  where  a 
qualified  elector  was  not  allowed  to  vote  on 
the  ground  that  he  was  a  deserter  from 
military  service  of  the  United  States. 

In  Lincoln  v.  Hapgood,  11  Mass  350,  su- 
pra, Parker,  Ch.  J.,  speaking  for  the  court, 
while  recognizing  the  hardship  of  the  rule, 
and  intimating  that  he  had  formerly  been 
of  a  different  opinion,  after  long  reflection, 
came  to  the  conclusion  that  an  action 
should  lie  against  election  officers  (in  this 
case  selectmen)  for  refusing  the  vote  of  a 
qualified  voter,  even  in  the  absence  of 
malice  upon  their  part.'  As  a  partial  miti- 
gation of  the  hardships  of  the  rule  as  ap- 
plied to  election  officers  who  act  in  good 
faith,  the  court  suggested  that  juries,  in 
estimating  damages,  should  always  have 
regard  to  the  disposition  and  temper  of 
mind  discoverable  in  the  act  complained  of, 
and  probably  would  determine  that  a  sum 
comparatively  not  large  would  be  excessive 
damages  in  a  case  where  no  fault,  but 
ignorance  or  mistake,  was  imputable  to 
tiie  officers ;  but  that  exemplary  damages 
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would  be  required  if  there  was  a  wanton 
rejection  of  a  vote  from  party  motives  or 
hostility  or  even  a  negligent  or  inattentive 
examination  of  the  voter's  claim.  The  de- 
cision in  this  case  was  expressly  disap- 
proved in  Bevard  v.  Hoffman,  18  Md.  483, 
81  Am.  Dec  618,  supra. 

Loss  of  vote  as  element  of  damages  in  an* 

other  action. 

It  will  be  seen  that  all  the  above  cases 
in  which  damages   are  souffht  for  the  de- 

Srivation  of  a  vote  are  against  election  of- 
cers.  There  seems  to  be  up  to  the  pres- 
ent time,  no  case  other  than  Mobbis  v.  Colo- 
BADO  Midland  R.  Co.,  in  which  the  loss 
of  a  vote  through  alleged  breach  of  con- 
tract is  sought  to  be  included  as  an  element 
of  damages  in  suit  for  such  breach.  A  case 
nearly  in  point  is  that  of  Griffin  v.  Rising, 
11  Met.  339,  where  a  person  lost  his  vote 
by  being  kept  off  the  tax  roll  as  the  in- 
direct, though  logical  and  natural,  result  of 
the  failure  of  assessors  to  assess  his  prop- 
erty. Although,  as  shown,  election  officers 
who  wrongfully  reject  a  vote  are  held  lia- 
ble, regardless  of  malice,  the  court  denied 
the  liability  of  the  assessors  in  absence  of 
proof  that  they  omitted  to  tax  him  wilful- 
ly, purposely,  or  with  design  to  deprive 
him  of  his  vote,  and  said:  "The  case  of 
a  suit  against  selectmen  for  refusing  the 
vote  of  a  qualified  voter,  and  that  of  as- 
sessors neglecting  to  tax  a  citizen,  by  means 
of  which  he  is  deficient  in  one  of  the  quali- 
fications of  a  voter,  are  manifestly  distin- 
guishable. In  the  former,  the  selectmen 
act  directly  upon  the  pai*ty's  claim  of  right 
to  vote,  whicn  is  regarded  as  a  valuable 
personal  right;  and  if  his  vote  is  refused, 
supposing  him  entitled  to  vote,  it  is  regard- 
ed in  law  as  a  direct  violation  of  this 
personal  right.  But  although  assessors  owe 
a  duty  to  their  constituents  and  to  the 
public,  to  assess  a  tax  on  everyone  liable 
to  taxation,  yet  the  right  of  an  individual 
to  be  taxed  is  not  prima  facie  a  beneficial 
right  to  him,  and  by  omitting  him  they 
do  him  no  direct  wrong.  If  it  operates  in- 
directly to  deprive  him  of  a  privilege,  be- 
fore it  can  be  charged  as  a  personal  in- 
jury to  him,  it  must  be  shown  to  be  done 
for  that  or  some  other  sinister  or  wrong 
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ff 


J.  D.  a 


1110 


COLORADO  SUPREME  COURT. 


Juiii^ 


800,  Carr.  §§  1052 ;  St.  Clair  v.  Kansas  City, 
M.  &  B.  R.  Co.  77  Miss.  789,  28  So.  057; 
Pennsylvania  R.  Co«  v.  Spicker,  105  Pa.  150; 
Pennsylvania  R.  Co.  v.  Jones,  155  U.  S.  333, 
3P  L.  ed.  176,  16  Sup.  Ct.  Rep.  136;  Chi- 
cago &  A.  R.  Co.  V.  Mulford,  162  III  522, 
35  L.R.A.  599,  44  N.  E.  861;  Coyle  v. 
Southern  R.  Co.  112  Ga.  121,  37  S.  E.  163; 
Ketcheson  v.  Southern  P.  Co.  19  Tex.  Civ. 
App.  288,  46  S.  W.  907;  Reed  t.  Texas  & 
N.  O.  R.  Co.  —  Tex.  Civ.  App.  — ,  50  S.  W. 
432;  28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
197;  Carr  v.  Schafer,  15  Colo.  48,  24  Pac. 
873. 

Time-tables  and  published  schedules  do 
not  constitute  a  special  contract  between 
the  carrier  and  the  passenger,  or  a  war- 
ranty that  a  particular  train  will  arrive  at 
the  time  mentioned  in  the  time-table;  they 
are  merely  representations  to  the  effect 
that  trains  are  accustomed  to  run  accord- 
ing to  such  time-tables,  and  that  the  carrier 
will  use  due  and  reasonable  care  to  cause 
them  to  arrive  and  depart  approximately  at 
the  times  stated. 

Gordon  v.  ^lanchester  &  L.  R.  Co.  52  K. 
H.  596,  13  Am.  Rep.  97;  Strohn  t.  De- 
troit &  M.  R.  Co.  23  Wis.  126. 

The  plaintiff  is  not  entitled  to  any  dam- 
ages for  his  inability  to  vote. 

United  States  v.  Reese,  92  U.  S.  214,  23 
L.  ed«  563;  United  States  v.  Cruikshank, 
92  U.  S.  542,  555,  23  L.  ed.  588,  592 ;  Minor 
T.  Happersett,  21  Wall.  162,  22  L.  ed.  627; 
Van  Valkenburg  v.  Brown,  43  Cal.  43,  13 
Am.  Rep.  136;  Griffin  v.  Rising,  11  Met. 
339. 

Where  a  qualified  voter  is  wrongfully 
prevented  from  voting,  there  is  no  right  of 
action,  unless  the  act  of  the  party  so  pre- 
venting him  from  voting  was  intentional, 
malicious,  and  wilful. 

Carter  v.  Harrison,  6  Blackf.  138;  Perry 
V.  Reynolds,  63  Conn.  527,  3  Atl.  655; 
Morgan  v.  Dudley,  18  B.  Mon.  693,  68  Am. 
Dec.  735;  Caulfield  v.  Bullock,  18  B.  Mon. 
494;  Miller  v.  Rucker,  1  Bush,  135;  Jen- 
kins V.  Waldron,  11  Johns.  114,  6  Am.  Dec. 
359;  Weckerly  v.  Geyer,  11  Serg.  &  R. 
35;  Isaacs  v.  McNeil,  11  L.R.A.  254,  44 
Fed.  32;  Patterson  v.  D'Auterive,  6  La. 
Ann.  467,  54  Am.  Dec.  664;  Dwight  v.  Rice, 
5  La.  Ann.  580;  Bevard  v.  Hoffman,  18 
Md.  479,  81  Am.  Dec.  618;  Friend  v.  Ha- 
mill,  34  Md.  298;  Gordon  v.  Farrar,  2 
Dougl.  (Mich.)  411;  Pike  v.  Megoun,  44 
Mo.  491;  Wheeler  v.  Patterson,  1  N.  H. 
88,  8  Am.  Dec.  41;  State  v.  Smith,  18 
N.  H.  91;  Peavey  v.  Bobbins,  48  N.  C. 
(3  Jones,  L.)  339;  Rail  v.  Potts,  8  Humph. 
225;  State  v.  Porter,  4  Harr.   (Del.)   566. 

Bailey,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  for  an  alleged  breach  of  a 
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special  contract  on  the  part  of  the  defend- 
ant railway  company,  in  failing  to  carry 
the  plaintiff  from  Denver  to  Glenwood 
Springs,  and  return  him  to  the  former  plaos 
in  time  to  meet  certain  business  engage- 
ments on  November  8,  1904,  and  to  yotm 
at  the  general  election  then  hoi  den.  Dam- 
age is  laid  in  the  sum  of  $16.35  for  loss  of 
time  and  money  necessarily  expended  be- 
cause of  delay  and  at  $10,000  for  bein^ 
deprived  of  the  privilege  of  voting.  There 
is  no  claim  or  proof  of  other  special  dam- 
age. 

At  the  close  of  the  plaintiff^s  evidence  the 
court  instructed  a  verdict  for  $16.35,  declin- 
ing to  allow  the  jury  to  consider  the  ques- 
tion of  the  loss  of  plaintiff's  vote  as  an 
element  of  damage,  no  wilful  or  malicious 
motive  having  been  either  alleged  or 
proven. 

Inasmuch  as  the  defendant  does  not  seek 
a  reversal  of  this  judgment,  on  the  ground 
that  there  was  no  special,  specific  agreement 
to  get  plaintiff  back  at  a  time  certain,  let 
it  be  assumed  for  the  purposes  of  this  deci- 
sion, that  there  was  such  agreement,  though 
we  do  not  so  hold,  it  being  unnecessary  in 
this  case  to  determine  that  question. 

Is  the  fact  that  the  plaintiff  lost  his  vote 
because  of  the  negligent  manner  in  which 
the  defendant  operated  its  road  and  con- 
ducted its  train,  to  be  reckoned  as  an  ele- 
ment of  damage  in  his  favor  and  against 
the  company,  as  for  breach  of  contract? 
The  question  is  whether,  where  one  has,  aa 
the  incidental  and  indirect  result  of  an  un- 
intentional, though  negligent,  fault  of  an- 
other, been  deprived  of  his  vote,  the  latter 
can  be  mulcted  in  damages  on  account  of 
such  loss,  there  being  no  pretense  of  im- 
proper motive  in  the  transaction.  The  de- 
privation complained  of  was,  according  to 
the  proofs,  clearly  the  result  of  accident, 
not  of  design;  indeed  there  is  no  contrary 
contention. 

The  weight  of  authority  is  to  the  ettect 
that  where  a  qualified  voter  is  prevented 
from  exercising  his  right  to  vote,  there  is 
no  cause  of  action  unless  the  act  of  the 
party  so  preventing  was  sinister.  Carter  v. 
Harrison,  5  Blackf.  138;  Perry  v.  Reynolds. 
53  Conn.  527,  3  Atl.  566;  Morgan  v.  Dud- 
ley, 18  B.  Mon.  693,  68  Am.  Dec.  735; 
Caulfield  v.  Bullock,  18  B.  Mon.  494;  Miller 
V.  Rucker,  1  Bush,  135;  Jenkins  v.  Wald- 
ron, 11  Johns.  114,  6  Am.  Dec.  359;  Wecker- 
ly V.  Geyer,  11  Serg.  &  R.  35;  Isaacs  v.  Mc- 
Neil, 11  L.R.A.  254,  44  Fed.  32;  Patterson 
V.  D'Auterive,  6  La.  Ann.  467,  54  Am.  Dee. 
564;  Dwight  v.  Rice,  5  La.  Ann.  580; 
Bevard  v.  Hoffman,  18  Md.  479,  81  Am. 
Dec.  618;  Friend  v.  Hamill,  34  Md.  298; 
Gordon  v.  Farrar,  2  Dougl.  (Mich.)  411; 
Pike  V.  Megoun,  44  Mo.  491;   Wheeler  t« 
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Patterson,  1  N.  H.  88,  8  Am.  Dec.  41;  State 
▼.  Smith,  18  N.  H.  91;  Peavey  v.  Robbins, 
48  N.  C.  (3  Jones,  L.)  339;  Rail  v.  Potts, 
8  Humph.  225;  State  v.  Porter,  4  Harr. 
(Del.)  556;  Griffin  v.  Rising,  11  Met.  339; 
Ashby  V.  White,  14  How.  St.  Tr.  695,  2 
Ld.  Raym.  938,  1  Smith,  Lead.  Cas.  9th 
ed.  464,  1  Eng.  Rul.  Cas.  521. 

At  an  early  day  a  different  rule  was 
adopted  in  Massachusetts,  and  followed  in 
the  states  of  Ohio  and  Wisconsin,  but  in  all 
other  states  where  there  has  been  judicial 
expression  upon  the  subject,  and  in  Eng- 
land, a  rule  contrary  to  that  in  Massa- 
chusetts prevails.  Even  where  the  Massa- 
chusetts rule  obtains,  it  is  held  that  only 
nominal  or  slight  damage  should  go,  except 
wrongful  conduct  be  charged  and  proven. 
Lincoln  v.  Hapgood,  11  Mass.  350;  Jeffries 
▼.  Ankeny,  11  Ohio,  372;  Gillespie  v.  Palm- 
er, 20  Wis.  544. 

The  right  of  a  qualified  elector  to  vote 
is  neither  a  property  right  nor  right  of  per- 
son. Anderson  v.  Baker,  23  Md.  531;  15 
Cyc.  Law  ft  Proc.  p.  280,  %  2,  and  authori- 
ties cited.  It  can  in  no  sense  be  said  to 
be  an  asset  of  commercial  value.  It  is  a 
privilege  bestowed  by  law,  which,  although 
of  paramount  importance,  is  not  such  a 
privilege  as  can  be  measured  by,  or  paid 
for  in,  dollars  and  cents,  or  speculated  upon 
for  pecuniary  gain.  It  is  a  political  privi- 
lege, as  distinguished  from  a  property  or 
personal  right.  It  is  only  where  the  right 
itself  has  been  assailed  and  denied  with  a 
pernicious  purpose,  that  a  cause  of  action 
arises.  The  damage  is  then  of  an  ex- 
emplary or  punitive  nature,  visited  on  the 
evildoer  for  his  misconduct,  rather  than  as 
compensation  to  the  party  who  has  suf- 
fered the  loss.  The  wrong  primarily  is 
against  the  public,  not  the  individual.  The 
damage  is  for  general  protection,  to  deter 
others  from  the  commission  of  like  offenses. 
In  this  case  there  is  neither  averment  upon 
which  to  base,  nor  proof  to  support,  ex- 
emplary damage,  and  there  is  no  proof  to 
show  actual  damage,  other  than  the  bare 
fact  that  the  vote  was  lost.  In  general, 
where  one  is  injured  in  respect  of  property 
or  person  as  the  result  of  negligence  by 
another,  however  unintentional  the  injury, 
the  law  implies  damage,  and  permits  re- 
covery. It  is  otherwise  where  one  loses  his 
vote  through  the  fault  of  another,  unless 
the  loss  is  occasioned  by  design.  In  such 
case  the  law  implies  damage  only  where 
malice  is  shown,  that  is,  malice  is  the  gist 
of  the  action.  Not  only  must  the  party 
have  been  deprived  of  his  vote,  but  such 
result  must  be  brought  about  through  vi- 
eiouB  motive.  The  mere  fact  that  one  has 
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been  unable  to  enjoy  a  political  right,  as 
the  unintentional  result  of  the  negligent 
conduct  of  another,  gives  no  right  of  ac- 
tion, although  the  loss  may  be  a  natural 
consequence  of  such   conduct- 

We  have  been  unable  to  find  a  single  re- 
ported case  in  which  a  vote  has  been  lost 
through  alleged  breach  of  contract,  where 
an  attempt  has  been  made  to  have  the  loss 
included  as  an  element  of  damage,  in  suit 
for  such  breach;  nor  has  the  diligence  of 
vigilant  counsel  been  able  to  discover  one. 
While  this  fact  is  not  conclusive  of  the 
right,  it  is  at  least  persuasive  to  the  be- 
lief that  it  does  not  exist,  and  surely  not 
where  the  loss  was  not  deliberately  and  wil- 
fully occasioned.  Cases  cited,  except  one 
hereinafter  discussed,  involve  actions  against 
election  officers,  and  if  in  those  malice  is 
an  essential  to  give  a  cause  of  action,  all 
the  more  sliould  this  be  true  where  tite 
suit  is  against  a  party  in  a  purely  private 
capacity. 

The  case  most  nearly  in  point  is  that  of 
Griffin  v.  Rising,  supra,  where  assessors 
failed  to  assess  property  of  the  plaintiff, 
and  thus  kept  him  off  the  list  as  a  quali- 
fied voter.  The  result  was  that  the  plain- 
tiff lost  his  vote,  as  the  indirect,  though 
logical  and  natural,  result  of  the  failure 
of  the  defendants  to  assess  his  property. 
He  brought  suit  for  this  loss,  alleging  fail- 
ure and  neglect  on  the  part  of  the  assess- 
ors to  perform  their  duties.  In  the  face  of 
its  former  decisions,  holding  election  judges 
liable  for  incorrectly  rejecting  a  vote,  al- 
though done  without  malice,  the  court 
sharply  distinguishes  this  case,  and  denied 
liability  on  the  part  of  the  assessors.  The 
court,  speaking  through  Chief  Justice  Shaw, 
said:  "The  case  of  a  suit  against  select- 
men for  refusing  the  vote  of  a  qualified 
voter,  and  that  of  assessors  neglecting  to 
tax  a  citizen,  by  means  of  which  he  is  de- 
ficient in  one  of  the  qualifications  of  a 
voter,  are  manifestly  quite  distinguishable. 
In  the  former,  the  selectmen  act  directly 
upon  the  party's  claim  of  right  to  vote, 
which  is  regarded  as  a  valuable  personal 
right;  and  if  his  vote  is  refused,  supposing 
him  entitled  to  vote,  it  is  regarded  in  law 
as  a  direct  violation  of  this  personal  right. 
But  although  assessors  owe  a  duty  to  their 
constituents  and  to  the  public,  to  assess  a 
tax  on  everyone  liable  to  taxation,  yet  tlie 
right  of  an  individual  to  be  taxed  is  not 
prima  facie  a  beneficial  right  to  him,  and 
by  omitting  him  they  do  him  no  direct 
wrong.  If  it  operates  indirectly  to  deprive 
him  of  a  privilege,  before  it  can  be  charged 
as  a  personal  injury  to  him,  it  must  be 
shown  to  be  done  for  that  or  some  other 
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sinister  or  wrong  purpose.  The  court  are 
therefore  of  opinion  that  the  assessors 
are  not  liable  to  an  action  by  an  individual 
who  in  fact  was  liable  to  taxation  for  his 
property  or  poll,  for  simply  omitting  to  tax 
him,  unless  it  be  shown  affirmatively  that 
they  omitted  to  tax  him  wilfully,  purpose- 
ly, or  with  design  to  deprive  him  of  his 
vote;  or  unless  they  had  actual  knowledge 
of  his  liability  to  taxation,  so  plain  and 
obvious  that  a  sinister  purpose,  and  wilful 
omission  to  tax  him  in  pursuance  of  such 
purpose,  may  be  reasonably  inferred  by  a 
jury.  In  such  case,  it  would  be  proper  to 
leave  the  evidence  to  a  jury,  with  direc- 
tions to  find  for  the  plaintilT  if  they  should 
find  that  the  assessors  wilfully  omitted  to 
tax  the  plaintiff,  knowing  him  to  be  liable 
to  taxation,  for  the  purpose  of  depriving 
him  of  his  right  to  vote,  or  otherwise  to 
injure  and  oppress  him." 

The  foregoing  case  is  a  close  parallel  to 
the  one  at  bar.  There  the  plaintifT,  as  a 
natural  result  of  the  failure  and  neglect  of 
the  defendants  to  assess  his  property,  lost 
his  vote,  the  court  holding  that  unless  it 
affirmatively  appear  that  the  defendants 
purposely  and  wilfully  omitted  plaintifT 
from  the  tax  roll,  with  the  intent  to  de- 
prive him  of  his  vote,  there  can  be  no  re- 
covery. So  here,  although  it  was  agreed 
that  plaintiff  would  get  defendant  home  in 
time  to  vote,  unless  it  be  shown  that  the 
failure  to  do  so  was  brought  about  by  de- 
sign, with  the  wilful  and  malicious  object 
of  depriving  him  of  that  privilege,  there  is 
no  cause  of  action. 

On  principle  and  authority  we  are  per- 
suaded that,  in  computing  damages  for  the 
alleged  breach  of  contract  counted  upon  in 
this  suit,  the  loss  of  plaintiff's  vote  may  not 
be  included  as  an  element.  His  right  to 
vote  was  not  questioned.  No  humiliation 
or  indignity  was  offered  him.  The  defend- 
ant, purely  through  accidental  happening, 
failed  to  return  plaintiff  in  time  to  exer- 
cise this  right.  No  money  damage  was 
thereby  occasioned,  and  none  may,  there- 
fore, on  this  score,  be  recovered,  for  it  has 
not  been,  neither  can  be,  shown  that  plain- 
tiff has  suffered  either  in  reputation,  prop- 
erty, or  person. 

The  trial  court  was  right  in  excluding 
from  the  consideration  of  the  jury,  under 
the  circumstances  of  this  case,  plaintiff's 
loss  of  vote  as  an  element  of  damage  for 
the  breach  of  the  contract  complained  of; 
and  as  there  is  no  other  question  involved, 
which  need  be  determined,  the  judgment  is 
aflirmed. 

Steele,  Ch.  J.,  and  Wlilte,  J.,  concur. 
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IOWA    SUPREME    COURT. 

LENA  LOSER,  Exrx.,  etc.,  of  Lipman 

Deceased, 

V. 

PLAmriELD  SAVINGS  BANK,  Appt 
(—  Iowa,  — ,  128  N.  W.  1101.) 

Name  ^  right  to  adopt. 

1.  One  may,  in  the  absence  of  statutory 
restriction,  adopt  or  acquire  a  name  other 
than  that  given  him  by  his  parents. 

Same  ^  common  use. 

2.  The  name  by  which  one  is  known  and 
called  in  the  community  where  he  lives  and 
is  best  known,  is  for  all  legal  purposes  his 
name. 

Record  ^  middle  name  —  notice. 

3.  Where  a  man  is  commonly  known  by 
his  middle  name,  the  record  of  a  mortgage 
in  that  name  will  be  notice  to  subsequent 
mortgagee  taking  a  conveyance  from  him 
by  his  first  name  or  initials, — at  least 
where  the  mortcrnge  or  the  chain  of  title 
contains  internal  evidence  that  the  grantor 
in  the  two  instruments  is  the  same. 

Same  ^  different  forms  of  record  —  ef- 
fect. 

4.  The  mere  fact  that  the  name  of  an  heir 
is  listed  in  the  probate  record  in  a  certain 
form  does  not  prevent  a  record  of  a  con- 
veyance by  him  of  his  interest  in  the  estate 
in  another  form  from  being  notice  to  sub- 
sequent purchasers  of  the  former  convey- 
ance. 

Same  —  index  of  land  —  suspicious 
facts. 

5.  Where  the  record  of  a  mortgage  is  re- 
quired to  be  indexed  by  a  description  of  the 
land,  one  about  to  take  a  lien  on  the  proper- 
ty who  finds  a  prior  attempt  to  convey  or 
encumber  the  same  property  by  one  who 
may  possibly  be  his  grantor  is  charged  with 
notice  of  all  that  an  inquiry  pursued  with 
reasonable  diligence  would  have  brought  to 
his  attention. 

(December  17,  1010.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  Chickasaw  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  foreclose  two  certain  mortgages  executed 
and  delivered  to  deceased  as  against  the 
claim  of  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dawson  &  Wehrmacher,  for 
appellant: 

The  middle  name,  as  a  rule,  is  not  con- 
sidered of  importance. 

14    Current    Law,    p.    962;    Keaton    t. 

Note. —  As  to  certainty  and  accuracy 
necessary  as  to  Christian  names  or  initials 
in  record  or  index  relied  on  as  imparting 
constructive  notice,  see  notes  to  Bums  ▼. 
Ross,  7  L.R.A.(N.S.)  415,  and  Prouty  t* 
Marshall,  25  L.R.A.(N.S.)  1211, 
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Jorndt,  220  Mo.  117,  119  S.  W.  629;  Grouse 
V.  Murphy,  140  Pa.  335,  12  L.R.A.  58,  23 
Am.  St.  Rep.  232,  21  Atl.  358;  Brewster, 
Conveyaucing,  p.  52;  Ohlmann  v.  ClarkBon 
Saw  Mill  Co.  222  Mo.  62,  28  L.R.A.(N.S.) 
432,  133  Am.  St.  Rep.  506,  120  S.  W.  1355; 
Butler  V.  Smith,  84  Neb.  78,  28  L.R.A. 
(N.S.)  436,  120  N.  W.  1106;  Proctor  v. 
Nance,  220  Mo.  104,  132  Am.  St.  Rep.  555, 
119  S.  W.  409. 

Messrs.  Springer,  Clary,  Condon,  & 
ITargcr  and  Sager  &  Sweet,  for  appel- 
lee: 

Defendant  bank,  had  constructive  notice 
of  plaintiff's  mortgages,  and  took  its  liens 
subject  thereto. 

Huston  V.  Seeley,  27  Iowa,  183;  Fallon 
V.  Kehoe,  38  Cal.  44,  99  Am.  Dec.  347,  note ; 
'Alexander  Bros.  v.  Graves,  25  Neb.  453, 
13  Am.  St.  Rep.  501,  41  N.  W.  290;  Gil- 
lespie V.  Rogers,  146  Mass.  610,  16  N.  E. 
711;  Brayton  v.  Beall,  73  S.  C.  308,  63  S. 
E.  641;  8  Current  Law,  p.  1176,  notes  96- 
98;  Hommel  v.  Devinney,  39  Mich.  522. 

Where  a  record  or  index  discloses  enough 
to  put  a  careful  or  competent  examiner  up- 
on inquiry,  it  is  sufficient. 

Watkins  v.  Couch,  134  Iowa,  1,  111  N.  W. 
815;  Jones  v.  Berkshire,  15  Iowa,  248,  83 
Am.  Dec.  412;  Scoles  v.  Wisley,  11  Iowa, 
261;  Bostwick  v.  Powers,  12  Iowa,  456; 
Calvin  v.  Bowman,  10  Iowa,  529;  Peters 
V.  Ham,  62  Iowa,  656,  18  N.  W.  296; 
Disque  v.  Wright,  49  Iowa,  641;  Barney 
r.  McCarty,  15  Iowa,  510,  83  Am.  Dec 
427;  State  v.  Shaw,  28  Iowa,  71;  Dickin- 
son V.  Crowell,  120  Iowa,  264,  94  N.  W. 
495. 

The  name  by  which  the  mortgagor  was 
generally  known  must  be  noticed  by  those 
dealing  with  him. 

Brayton  v.  Beall,  73  S.  C.  308,  63  S.  E. 
641;  Jones  v.  Berkshire,  15  Iowa,  248,  83 
Am.  Dec.  412;  6  Current  Law,  739,  note, 
74;  Alexander  Bros.  v.  Graves,  25  Neb.  453, 
13  Am.  St.  Rep.  501,  41  N.  W.  290;  Huston 
V.  Seeley,  27  Iowa,  183;  Fallon  v.  Kehoe, 
38  Cal.  44,  98  Am.  Dec.  347 ;  State  v.  Shaw, 
28  Iowa,  71. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

A  brief  statement  of  admitted  facts  will 
make  plain  the  nature  of  the  case  presented. 
One  McGregor,  for  a  long  time  resident 
of  the  county,  became  the  owner  by  in- 
heritance from  his  father  of  an  undivided 
interest  in  land.  Soon  thereafter  he  exe- 
cuted and  delivered  two  certain  mortgagee 
upon  the  property  to  Lipman  Loser.  One 
year  later  he  executed  and  delivered  two 
other  mortgages  thereon  to  the  Plainfield 
Savings  Bank.  Each  of  said  instruments 
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was  duly  recorded  very  soon  after  its  exe- 
cution. No  objection  is  raised  to  the  suffi- 
ciency of  the  consideration  for  either  mort- 
gage, or  to  its  validity  as  against  McGregor, 
and  the  only  controversy  between  the  hold- 
ers of  the  respective  liens  is  upon  the 
order  of  their  priority.  The  occasion  for 
that  dispute  arises  as  follows:  The  mort- 
gages to  Loser,  which  are  first  in  the  or- 
der of  tie  and  record,  were  signed  and  ac- 
knowledged by  the  mortgagor  as  "William 
McGregor"  while  the  mortgages  to  the 
savings  bank  were  signed  and  acknowledged 
by  the  same  mortgagor  as  "J.  W.  Mc- 
Gregor." Lipman  Loser  having  since  died 
and  McGregor  having  left  the  state,  the 
executrix  of  Loser's  will  instituted  this  pro- 
ceeding in  equity  to  foreclose  the  two  mort- 
gages first  mentioned,  making  the  Plain- 
field  Savings  Bank  a  party  defendant.  The 
bank  contests  the  priority  of  the  Loser  liens, 
alleging  that  the  true  name  of  the  mort- 
gagor was  J.  W.  McGregor;  that  the  rec- 
ord of  mortgages  made  by  "William  Mc- 
Gregor" did  not  operate  to  give  constructive 
notice  of  said  liens  to  appellant,  with  whom 
he  subsequently  dealt  under  his  true  name; 
and  that  the  mortgages  made  by  him  as 
"J.  W.  McGregor"  were  taken  and  accepted 
by  the  bank  without  notice,  actual  or  con- 
structive, of  the  liens  now  so  sought  to  be 
foreclosed.  The  trial  court  held  with  the 
plaintiff,  established  the  priority  of  her 
claim,  and  the  bank  appeals. 

The  evidence  offered  upon  the  trial  tended 
to  establish  the  following  facts:  The  mort- 
gagor was  the  son  of  one  John  and  Mary 
McGregor,  who  gave  to  their  son  the  name, 
James  William.  In  the  family  record  it 
was  written  "James  William  McGregor**  or 
"J.  W.  McGregor."  The  record  itself  is 
not  in  evidence,  and  the  only  member  of 
the  family  testifying  as  a  witness  on  the 
trial  appears  to  be  somewhat  confused  in 
his  statements  respecting  it.  Indeed,  it 
would  appear  that  he  himself  never  knew 
his  brother  by  any  other  name  than  Wil- 
liam, and  that  his  first  knowledge  of  the 
use  of  any  other  name  for  him  was  ac- 
quired after  the  inception  of  the  contro- 
versy now  before  us.  It  is  shown  beyond 
all  reasonable  question  that,  as  boy  and 
man,  the  mortgagor  was  known  to  all  his 
family,  friends,  and  neighbors  as  William 
McGregor  or  "Will  McGregor."  Most  of 
the  witnesses  outside  of  the  family  who 
had  known  him  for  a  long  time  appear 
never  to  have  heard  him  addressed  or 
spoken  of  as  J.  W.  McGresror  ox  James 
W.  McGregor.  Generally  this  continued  to 
be  the  situation  after  he  left  the  family 
home  and  entered  upon  business  for  him- 
self in  other  parts  of  the  country,  but  it 
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does  appear,  especially  in  later  years,  that 
in  the  more  formal  matters  of  business  he 
frequently  wrote  his  name  "J.  W.  McGreg- 
or." For  instance,  his  bank  account  with 
appellant  was  kept  in  that  name,  and  his 
checks  were  so  subscribed.  The  postmaster 
at  the  small  village  where  he  was  the  pro- 
prietor of  a  blacksmith  shop,  testifying  for 
the  appellant,  says  that  at  this  time  (which 
was  about  the  date  of  the  appellant's  mort- 
gages) he  was  generally  known  and  called 
Will  or  William  McGregor,  but  that  letters 
of  a  business  character  were  addressed  to 
him  as  J.  W.  McGregor.  The  father,  John 
McGregor  (from  whom  the  son's  title  was 
derived),  died  in  November,  1901,  when  tlie 
mortgagor  was  about  thirty-one  years  of 
age.  Ihe  administrator's  list  of  heirs  of 
the  deceapcd,  filed  as  required  by  the  stat- 
ute, gives  the  name  of  the  son  as  J.  W. 
McGregor,  and  later  on  the  day  following 
the  execution  of  the  first  of  the  mortgages 
given  to  the  appellant,  McGregor  became 
plaintifT  by  that  name  in  proceedings  for 
partition  of  the  lands  left  by  his  father. 
It  should  furtlier  be  said  that  in  each  of 
the  mortgages  given  to  Loser  the  mort- 
gagors are  described  as  "William  Mc- 
•Gregor  and  Jennie  McGregor,  husband  and 
wife,  heirs  at  law  of  John  and  Mary  Mc- 
Gregor," and  in  the  mortgages  to  the  ap- 
pellant bank  they  are  somewhat  similarly 
identified  as  **J.  W.  McGregor  and  Jennie 
McGregor,  husband  and  wife,  sole  heirs  at 
law  to  an  undivided  one-eighth  interest  of 
the  estate  of  Mary  and  John  McGregor." 
The  county  recorder  indexed  the  mortgages 
to  Loser  in  the  name  of  William  McGregor 
and  wife  as  grantors.  The  first  mortgage 
to  appellant  is  indexed  in  the  name  of  J. 
W.  McGregor  and  wife,  but  in  the  index  of 
the  record  of  the  second  mortgage  the  gran- 
tors were  described  as  "John  McGregor,  by 
heirs  of."  All  the  mortgages  described  the 
property  covered  as  the  one-eighth  part  of 
the  land  described,  and  such  description 
was  noted  in  the  index  of  the  record.  Tlie 
trial  court  filed  a  brief  finding  of  facts 
substantially  as  we  have  stated  them,  and 
an  expression  of  its  opinion  that  an  ex- 
amination into  the  estate  of  John  McGreg- 
or, and  into  the  descent  of  his  property 
such  as  was  reasonably  suggested  by  the 
mortgages,  would  have  inevitably  revealed 
the  prior  liens,  and  that  appellant  is  there- 
fore not  in  position  to  deny  constructive  no- 
tice thereof. 

The  effect  of  a  variation  in  the  names  of 
parties  upon  the  constructive  notice  im- 
paired by  a  record  which  is  relied  upon  for 
the  establishment  of  a  lien  or  as  a  link 
in  a  chain  of  title  is  a  matter  over  which 
there  has  arisen  no  little  litigation,  and 
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the  precedents  thereon  are  not  in  all  re- 
spects  harmonious.     It  may,   however,  be 
taken   as  well  settled  that  an  instrument 
properly  made  of  record   is  notice  to  the 
world,   not   only   of   the   facts   and   claims 
therein  expressly  set  forth  but  also  of  all 
other  material  facts  which  an  inquiry  there- 
by   reasonably    suggested    would    have   de- 
veloped,  and   that   such   notice   is   not  af- 
fected or  avoided  by   variations  in   names 
which   do   not   mislead   a   subsequent   pur- 
chaser, or  are  of  such  character  as  ought 
not  to  mislead  a  purchaser  of  ordinary  pru- 
dence and  intelligence.     State  v.  Shaw,  28 
Iowa,   71;    Thomas  v.    Kennedy,   24    Iowa, 
307,  05  Am.  Dec.  740;   Jones  v.  Berkshire, 
15  Iowa,  248,  83  Am.  Dec.   412;   Mosle   v. 
ICuhlman,  40  Iowa,  108;  ^Etna  L.  Ins.  Co. 
V.  Bishop,  69  Iowa,  645,  29  N.  W.  761 ;  Pax- 
ton  V.  Ross,  89  Iowa,  603,  57  N.  W.  428. 
*'A    purchaser    is    charged    with    notice   of 
every    fact   shown   by   the   records,   and   is 
presumed  to  know  every  other  fact  which 
an    examination    suggested    by    the    record 
would  have  disclosed."      Northwestern  Nat. 
Bank  v.  Freeman,  171  U.  S.  629,  43  L.  ed. 
307,  19  Sup.  Ct.  Rep.  39;   Pinney  v.  Rus- 
sell  &   Co.   52   Minn.   443,   54   N.   W.   484. 
Whatever  is  suflicient  to  put  a  purchaser 
on  a  chain  of  inquiry  is  suflicient  to  charge 
him    with    whatever    an    ordinary    diligent 
search    would    have    disclosed.      Mettart   v. 
Allen,  139  Ind.  644,  39  N.  E.  239.     In  dis- 
cussing the  eflect  of  apparent  discrepancies 
in  the  names  of  persons  found  in  the  paper 
or  record  chain  of  title,  it  is  well  first  to 
inquire  what  is  meant  in  this  connection  by 
the  word  '*name"  as  applied  to   a  person. 
It  is  perhaps  a  sufficient  answer  for  pre- 
sent purposes  to  say  that  the  name  of  any 
given  individual  is  the  word  or  combination 
of  words  by  which  he  is  distinguished  from 
other  individuals.     It  is  the   label  or   ap- 
pellation which  he  bears  for  the  convenience 
of  the  world  at  large  in  addressing  him  or 
in  speaking  of  him  or  in  dealing  with  him« 
According  to  the  custom  of  English  speak- 
ing people  each  person  bears  a  family  name, 
which   is  continued   from   parent  to   child, 
and  to  which  is  prefixed  one  or  more  otiier 
words  constituting  his  more  specifically  per- 
sonal   appellation,   and   distinguishing   liim 
from  others  of  the  same  family  appellation. 
The   former   is   spoken  of  as  the  surname 
and  the  latter  as  the  given  name  or  Christ- 
ian  name,   and    is   ordinarily   selected    for 
him  in  infancy  by  his  parents.     But,  con- 
trary to  the  apparent  thought  suggested  in 
argument   in    this   case,   there   is   no   such 
thing  as  a  "legal  name"  of  an  individual 
in  the  sense  that  he  may  not  lawfully  adopt 
or  acquire  another,  and  lawfully  do  busi- 
ness imder  the  substituted  appellation.     In 
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the  absence  of  any  restrictive  statute,  it 
is  the  common-law  right  of  a-  person  to 
change  his  name,  or  he  may  by  general 
usage  or  habit  acquire  a  name  notwith- 
standing it  differs  from  the  one  given  him 
in  infancy.  Brayton  v.  Beall,  73  5.  C.  308, 
63  S.  £.  641.  A  man's  name  for  all  practi- 
cal and  legal  purposes  is  the  name  by 
which  he  is  known  and  called  in  the  com- 
munity where  he  lives  and  is  best  known. 
To  use  the  language  of  the  Pennsylvania 
court,  *'A  man's  name  is  the  designation  by 
which  he  is  distinctively  known  in  the  com- 
munity." Laflin  &  R.  Powder  Co.  v.  Steyt- 
ler,  346  Pa.  434,  14  L.R.A.  690,  23  Atl. 
215;  Miller  v.  George,  30  S.  C.  526,  9  S. 
£.  659.  He  may  be  as  well  known  by  one 
name  as  by  another,  and  in  such  case  the 
use  of  either  is  for  most  purposes  sufficient. 
Gillespie  v.  Rogers,  146  Mass.  612,  16  N.  E. 
711;  Brayton  v.  Beall,  73  S.  C.  308,  63  S. 
£.  641. 

It  was  an  ancient  rule  that  the  law  would 
recognize  but  two  names  of  an  individual, 
the  surname  and  one  given  name,  and  that 
anything  more  would  be  disregarded  as  of 
no  significance.  Generally  the  first  name 
was  the  one  recognized,  and  a  middle  name 
or  its  initial  was  treated  as  a  negligible  in- 
cident. This  arose  no  doubt  from  the  fact 
that  originally  very  few  persons  were  or- 
namented with  more  than  a  single  Christian 
name,  and  possibly  to  a  greater  extent  from 
the  fact  that  the  person  was  ordinarily 
spoken  of  or  addressed  by  his  first  name 
alone.  In  those  days,  moreover,  it  was  the 
universal  as  well  as  sensible  practice  for 
each  person  when  called  upon  to  subscribe 
to  a  formal  writing  to  write  out  his  given 
name  in  full,  or,  if  he  had  two  or  more  such 
names,  to  write  out  the  first  one  (which 
as  we  have  seen  was  the  one  by  which  he 
was  known  to  his  neighbors),  and  indicate 
his  second  or  less  used  name  by  initial 
letter'  only.  Under  such  conditions  a  signa- 
ture so  written  accomplished  the  end  which 
the  law  with  reference  to  names  has  in 
view, — the  identification  of  the  signer  to  a 
reasonable  certainty.  Relying  upon  this 
common-law  rule  of  doctrine  to  which  we 
here  refer,  the  appellant  argues  that  while 
the  mortgagor  had  been  given  the  middle 
name  "William,"  yet  for  the  purpose  of 
legal  identification  his  name  was  "James," 
and  that,  to  give  notice  to  subsequent  pur- 
chasers, his  deed  or  mortgage  should  be 
executed  and  recorded  in  the  name  "James" 
or  its  initial  "J.,"  and  the  presence  or  ab- 
eense  of  the  name  "William"  or  its  initial 
**W."  in  the  signature  or  record  is  imma- 
terial. If  this  position  is  sound,  it  fol- 
lows of  course  that  the  record  of  a  mort- 
gage made  by  William  McGregor  gave  the 
world  no  notice  of  a  lieu  thereby  created 
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upon  the  land  of  James  (or  J.)  McGregor. 
But  the  proposition  is  stated  much  too  nar- 
rowly. It  is  true  that  courts  still  quite 
frequently  cite  and  follow  the  rule  which 
disregards  the  middle  initial  or  middle 
name,  but  conditions  have  materially 
changed  since  it  first  obtained  recognition, 
and  there  is  a  marked  tendency  to  restrict 
its  application  in  a  manner  to  avoid  the 
unjust  and  often  absurd  results  which  its 
literal  and  universal  enforcement  would 
bring  about.  It  is  to  be  regretted  perhaps, 
but  the  fact  remains,  that  in  the  execution 
of  formal  documents  the  average  person 
of  to-day  is  as  apt  to  indicate  his  given 
name  by  initials  only,  as  to  write  out  in 
full,  and  so  general  is  the  practice  that 
courts  have  been  compelled  to  recognize  it. 
Cummings  v.  Rice,  9  Tex.  529 ;  State  y.  Van 
Auken,  08  Iowa,  674,  68  N.  W.  454.  More- 
over, the  average  person  is  no  longer 
started  in  life  with  a  single  given  name, 
but  usually  with  two  or  more.  In  familiar 
address  he  is  ordinarily  called  by  one  only, 
and  if  he  writes  either  of  his  Christian 
names  in  full,  it  is  the  one  by  which  he  is 
best  known.  This  familiar  name  may  be, 
and  perhaps  more  often  is,  the  first,  but 
it  is  not  so  universally  the  case  that  the 
habitual  and  conunon  use  of  the  second 
name  may  be  ignored.  He  who  is  christened 
"James  Monroe"  or  "John  Wesley"  or 
"Benjamin  Franklin"  may  be  known  to  his 
friends,  acquaintances,  and  the  community 
in  which  he  lives  simply  as  "Monroe"  or 
"Wesley"  or  "Franklin,"  and,  where  this 
appears  to  be  the  fact,  a  ruling  by  the  court 
that  such  appellation  is  no  part  of  his  name, 
and  that  when,  following  the  modern  prac- 
tice, he  signs  his  name  "J.  M.  Blank"  or 
"J.  W.  Blank"  or  "B.  F.  Blank,"  we  must 
disregard  the  middle  initial  and  look  only 
to  the  first,  and  that  if  the  record  of  such 
name  puts  an  investigator  upon  tnquiry,  it 
is  only  as  to  the  one  name  represented  by 
the  first  initial, — ^would  be  to  sacrifice  com- 
mon sense  to  the  letter  of  a  rule  which  has 
but  slight  adaptation  to  social  and  busi- 
ness conditions  of  the  present  day,  and  has 
been,  as  we  have  already  remarked,  greatly 
restricted  in  its  application  by  the  courts  in 
general. 

In  the  case  before  us  the  record  of  the 
estate  of  John  McGregor  included  a  list  of 
heirs,  which  contained  one  bearing  the  in- 
itials "J.  W.,"  and  while  it  is  not  impossible 
that  a  name  should  consist  of  a  single  let- 
ter instead  of  a  word,  we  know  as  a  matter 
of  common  observation  that  such  instances 
are  extremely  rare,  and,  where  a  name  is  in- 
dicated by  a  letter  only,  it  is  the  first  or 
initial  letter  of  a  name  not  fully  expressed. 
If,  then,  appellant  or  any  other  person  is 
tendered  a  title  by  an  alleged  heir  of  an 
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estate,  the  first  question  would  be  one  of 
identity,  not  simply  an  identity  of  initial, 
but  identity  of  the  person  of  the  alleged 
heir  with  some  person  named  as  such  in 
the  proper  record,  and,  next,  to  ascertain 
whether  he  has  already  parted  with  or  en- 
cumbered such  title.  In  the  listed  names 
"J.  W.  McGregor,"  the  initial  may  stand 
for  James  William,  John  Wesley,  Joseph 
West,  or  any  other  of  the  infinite  variety 
of  names  beginning  with  the  same  letters. 
The  natural  if  not  inevitable  thing  upon 
the  lips  of  an  ordinary  cautious  man  about 
to  examine  the  record  for  possible  deeds  of 
mortgages  executed  by  a  person  who  indi- 
cated his  given  name  by  initials  only  would 
be  the  question,  "For  what  name  do  these 
initials  stand!"  If  the  answer  be  "James 
William  McGregor,"  the  examiner  would 
not  pass  as  of  no  moment  any  conveyance 
or  encumbrance  by  any  McGregor  whose 
given  name  purports  to  be  "James,"  or 
"William,"  or  "James  W."  or  "J.  William." 
Certainly  not  if  the  record  shows  that  a 
person  so  named  has  assumed  to  put  a 
mortgage  upon  the  very  property  under 
consideration.  Whether  in  the  case  of  an 
alleged  judgment  lien — which  is  a  creature 
of  statute,  and  not  of  contract — the  same 
reasoning  would  be  held  equally  applicable, 
we  need  not  here  discuss.  But  see  Thomas 
V.  Desney,  57  Iowa,  68,  10  N.  W.  316; 
iEtna  L.  Ins.  Co.  v.  Hesser,  77  Iowa,  381, 
4  L.R.A.  122,  14  Am.  St.  Rep.  297,  42  N. 
W.   325. 

Nor  does  the  case  necessarily  bear  the 
aspect  which  it  would  present  if  the  mort- 
gagor had  executed  the  instrument  as 
"James"  McGregor,  and  his  name  had  been 
listed  in  the  probate  records  in  the  same 
form.  Neither  is  it  equivalent  to  a  case 
where  a  deed  of  conveyance  indicates  the 
Christian  name  of  the  grantee  by  initials 
only,  and  he  thereafter  conveys  it  by  deed, 
in  which  he  adopts  the  same  style  of  signa- 
ture; for,  where  the  record  shows  the  name 
of  a  grantor  to  be  in  the  exact  form  of  the 
name  of  a  grantee  to  whom  the  land  has 
formerly  been  conveyed,  there  is  room  for 
some  presumption  that  such  former  grantee 
and  present  grantor  are  one  and  the  same 
person.  McGregor  did  not  take  his  title 
through  the  administrator,  but  became  vest- 
ed therewith  immediately  upon  the  death  of 
the  ancestor,  and  it  cannot  be  said  as  a 
matter  of  law  that  he  acquired  it  by  the 
name  of  J.  W.  McGregor  any  more  than  he 
acquired  it  as  William  McGregor.  It  may 
be  said,  perhaps,  that  he  acquired  the  title 
by  his  true  name,  but  the  question  as  to 
what  in  fact  was  his  true  name  is  not  neces- 
sarily concluded  by  reference  to  the  ad- 
ministrator's list  or  to  this  family  rec- 
ord, 
ai  L.R.A.(N.S.) 


As  indicating  the  trend  of  the  authori- 
ties on  the  subject  treated  in  this  opinion, 
we  call  attention  to  the  following  prece- 
dents; some  which  we  cite  from  other  states 
go  further  than  this  court  has  gone,  and 
some  of  them  further  than  we  are  yet  pre- 
pared to  follow,  but  they  illustrate  the  ex- 
tent of  which  the  common-law  rule  has  been 
modified  in  more  recent  years:  Among  our 
own  cases  we  may  note  Houston  v.  Seelev, 
27  Iowa,  183,  in  which  property  owned  by 
Almira  J.  Stringham  was  conveyed  in  trust 
by  her  as  J.  A.  Stringham,  and  this  instru- 
ment was  indexed  upon  the  records  in  the 
name  of  "J.  A.  Stringham"  as  grantor. 
Later,  she  mortgaged  it  as  "Almira  J. 
Stringham."  The  claimants  under  the 
mortgage  sought  to  be  preferred  to  the 
trust  deed  on  the  ground  that  the  record 
of  the  latter  did  not  operate  to  give  con- 
structive notice  to  subsequent  mortgagees 
dealing  with  Mrs.  Stringham  as  "Almira 
J."  It  was  shown  that  she  was  in  the 
habit  of  writing  her  given  name  variously, 
"Almira  J.,"  "Jane  A.,"  and  "J.  A.,"  and 
that  she  was  commonly  called  "Jane."  Up- 
on this  showing  it  was  held  that  the  index 
was  sufficient  to  direct  a  searcher's  atten- 
tion to  the  record  from  which  sufficient 
facts  would  have  been  disclosed  "to  lead  a 
prudent  examiner  to  a  knowledge  of  the 
deed  of  trust,  and  to  affect  a  subsequent 
purchaser  with  notice."  In  Jones  v.  Berk- 
shire, 15  Iowa,  248,  83  Am.  Dec  412,  a 
mortgage  made  by  the  owner,  W.  T.  Berk- 
shire, was  indexed  in  the  name  of  "W.  H. 
Berkshire,"  the  latter  initials  being  those 
of  the  mortgagor's  husband,  and  it  waa 
held  the  index  was  sufficient  to  put  a  sub- 
sequent purchaser  upon  inquiry,  and  that 
due  inquiry  would  have  revealed  the  facts. 
See  also  Thornily  v.  Prentice,  121  Iowa,  89, 
100  Am.  St.  Rep.  317,  96  N.  W.  728;  Fan- 
ning V.  Krapfl,  61  Iowa,  417,  14  N.  W.  727, 
16  N.  W.  293.  Turning  to  other  jurisdic- 
tions, we  cite  Jenny  v.  Zehnder,  101  Pa. 
296,  as  quite  in  point.  There,  land  stood 
in  the  name  of  "John  Jacob  Frederick  Zehn- 
der." When  spoken  of  by  his  first  name  he 
was  generally  called  'Tred."  He  generally 
signed  his  name  "Frederick"  or  "Fr.,"  but 
in  executing  legal  documents  he  was  in  the 
habit  of  writing  out  his  name  in  full  or  at 
times  "J.  J.  Zehnder."  When  he  trans- 
ferred the  title  there  was  a  judgment  in- 
dexed on  the  records  of  the  county  against 
"F.  Zehnder,"  and  this,  under  the  circum- 
stances related,  was  held  sufficient  to  give 
the  purchaser  constructive  notice  of  the 
lien.  In  Massachusetts  it  is  held  that,  if  a 
deed  or  mortgage  be  valid  as  between  gran- 
tor and  grantee,  its  entry  of  record  is  con- 
structive notice  thereof  to  the  world.  Gil- 
lespie V.  Rogers,  146  Mass.  610,  16  N.  E. 
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711;  Ouimet  ▼.  Sirois,  124  Mass.  162.  In 
Minnesota,  a  record  of  judgment  against 
"J.  W.  Humphrey*'  is  sufficient  to  put  on 
inquiry  a  purchaser  from  "John  W.  Humph- 
rey." Pinney  v.  Russell  &  Co.  62  Minn. 
443,  54  N.  W.  484.  The  omission  of  the 
Oliristian  name  altogether  does  not  neces- 
sarily negative  constructive  notice.  Hib- 
berd  v.  Smith,  50  Cal.  511.  In  Brayton  v. 
Beall,  73  S.  C.  308,  53  S.  E.  641,  decided  by 
the  South  Carolina  court,  one  McKenzie 
was  equally  well  known  in  his  community 
by  the  given  names  "R.  C."  and  "W.  A.," 
though  the  latter  seems  to  have  been  the 
one  given  him  in  infancy.  He  mortgaged 
certain  property  under  the  name  ''R.  C.  Mc- 
Kenzie," and  subsequently  gave  another 
mortgage  thereon  to  another  person  under 
the  name  "W.  A.  McKenzie,"  and  the  court 
held  that  the  record  of  the  first  instrument 
was  sufficient  to  put  the  second  mortgagee 
upon  inquiry.  In  Fallon  v.  Kehoe,  38  Cal. 
44,  90  Am.  Dec.  347,  one  Jeremiah  Fallon 
was  sometimes  known  and  called  by  the 
nickname  "Darby  O'Fallon."  Under  the 
latter  name  he  received  the  grant  or  con- 
veyance of  a  town  lot.  Later  he  sold  and 
conveyed  the  lot  by  his  formal  or  true 
name  "Jeremiah  Fallon,"  and  thereafter 
made  another  deed  to  the  same  lot  in  the 
name  of  "Darby  O'Fallon"  to  another  gran- 
tee. Upon  this  showing  it  was  held  that 
the  record  of  the  grantor's  first  conveyance 
was  sufficient  to  charge  the  subsequent 
purchaser  with  notice.  A  Nebraska  case 
goes  to  the  perhaps  doubtful  extreme  of 
holding  that  the  record  of  a  mortgage  made 
under  a  fictitious  name  for  the  purpose  of 
defrauding  the  mortgagee  (who  was  seller 
of  the  mortgaged  property)  is  sufficient  to 
jrivc  such  mortgagee  priority  over  one  who 
claims  under  a  second  mortgage  made  un- 
<Ier  mortgagor's  true  name.  Alexander 
Bros.  V.  Graves,  25  Neb.  453,  13  Am.  St. 
Rep.  501,  41  N.  W.  290.  For  other  il- 
lustrative  cases,  see  Hommel  v.  Devinney, 
39  Mich.  622;  Glenovich  v.  Zurich,  19  S. 
D.  37,  101  N.  W.  1103;  O'Connor  v.  Cavan, 
126  Mass.  117;  McPherson  v.  Rollins,  107 
N.  Y.  316,  1  Am.  St.  Rep.  826,  14  N.  E. 
411;  Work  v.  Darby,  13  Pa.  Co.  Ct  269. 

Under  the  law  of  this  state  the  index  of  a 
mortgage  record  is  required  to  show  the 
name  of  the  mortgagor,  name  of  mortgagee, 
the  book  and  page  of  the  record,  and  the 
description  of  the  land  or  lot  covered  by 
the  lien.  The  appellee's  mortgage  was  tlius 
indexed.  A  single  glance  at  this  entry  was 
sufficient  to  disclose  not  merely  the  name 
under  which  the  paper  was  executed,  but 
the  description  of  the  land  in  substantially 
tlie  same  form  of  words  in  which  it  is 
described  in  appellant's  mortgage.  Such  an 
index  gives  to  the  investigator  of  a  title  a 
31  L.R.A.{N.S.) 


double  check  or  protection  against  prior 
liens, — one  by  tracing  the  succession  of 
grantors  and  grantees,  mortgagors  and 
mortgagees  by  name;  and  another  by  the 
description  of  the  property  which  appears 
to  have  been  conveyed  or  mortgaged.  If 
in  such  search  he  finds  an  entry  indicating 
that  someone  has  attempted  to  sell  or  mort- 
gage the  same  property  in  which  he  is  about 
to  invest  his  money,  and  especially  if  the 
name  of  the  grantor  or  mortgagor  so  dis- 
closed be  such  as  to  suggest  any  reason- 
able possibility  of  his  identity  with  the 
person  who  is  tendering  another  convey- 
ance or  mortgage  of  said  property,  it  is 
putting  it  very  mildly  to  say  that,  as  a 
reasonably  prudent  man,  the  investigator 
will  be  put  upon  inquiry,  and  held  to  have 
had  notice  of  every  fact  which  that  in- 
quiry, pursued  with  reasonable  diligence, 
would  have  brought  to  his  attention.  This 
is  the  principle  which  was  held  to  govern 
in  the  case  of  Huston  v.  Seely,  supra,  and 
it  is  equally  applicable  to  the  case  at  bar. 

We  have  thus  far  given  no  consideration 
to  that  inquiry  whether  the  decree  below 
may  not  be  sustained  upon  the  theory  of 
actual  notice  to  the  appellant  of  the  ap- 
pellee's prior  mortgage,  or  at  least  of  ac- 
tual notice  that  the  mortgagor  was  general- 
ly, if  not  universally,  known  as  "William 
McGregor."  We  shall  not  go  into  any  dis- 
cussion of  the  record  on  this  question  fur- 
ther than  to  say  that,  if  appellant  or  its 
officers  had  anything  more  than  a  casual 
acquaintance  with  McGregor,  it  is  scarcely 
possible  that  they  should  not  have  known 
that  he  was  usually  addressed  and  spoken 
of  as  '^William"  or  "Will"  McGregor,  and 
if  their  acquaintance  with  him  was  but 
slight,  the  reason  for  inquiry  into  his  iden- 
tity, his  name,  and  his  right  in  the  prop- 
erty, was  proportionately  emphasized. 

The  decree  of  the  district  court  is  af- 
firmed. 


UNITED     STATES    CIRCUIT     COURT 
OF  APPEAIiS,  EIGHTH  CIRCUIT. 

CHICAGO,     BURLINGTON,     &     QUINCY 
RAILROAD  COMPANY,  Plff.  in  Err., 

v. 

BOARD    OF    SUPERVISORS    OF    APPA- 
NOOSE COUNTY,  IOWA,  et  al. 

(104  C.  C.  A.  573,  182  Fed.  291.) 

Courts  —  Federal  —  local  law  —  water 
course. 

1.  The  Federal  courts  follow  the  local  law 
in  determining  what  constitutes  a  water 
course. 

Eminent    domain   ^   railroad   —   duty 
to  bridge  ditch. 

2.  A  railroad  company  is  bound  at  its 
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own  expense  to  construct  bridges  over  pub- 
lic drainage  ditches  which  are  laid  across 
its  right  of  way,  whether  they  follow  the 
line  of  natural  water  courses  or  not,  since 
an  incident  of  its  right  to  construct  and 
maintain  its  road  is  the  duty  to  make  it 
conform  to  such  public  easements  as  drain- 
age   ditches. 

On   motion   to   modify. 

Judgment  —  dictum  —  reason  for  de- 
cision. 

3.  An  additional  reason  for  a  decision 
brought  forward  after  the  case  has  been  dis- 
posed of  on  one  ground  cannot  be  regarded 
as  dictum. 

Statute  —  retroactive  law  —  location  of 
drain. 

4.  A  statute  requiring  drains  to  be  locat- 
ed across  railroad  rights  of  way  at  the  place 
of  natural  water  ways  across  such  rights 
of  way  has  no  application  to  a  drain  laid 


out  and  partly  constructed  before  its  pas- 
sage. 

(Sanborn,  Circuit  Judge,  dissents.) 

(April    8,    1910.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Iowa  to  review  a  judgment  affirming  a 
decision  of  the  board  of  supervisors  award- 
ing damages  in  a  proceeding  for  the  es- 
tablishment of  a  drainage  ditch.    Affirmed. 

Statement  by  Amidon,  District  Judge: 
On  the  4th  day  of  June,  1904,  the  own- 
ers of  land  situated  in  the  CHiariton  Val- 
ley, Iowa,  filed  a  petition  with  the  defend- 
ant, board  of  supervisors,  praying  tlie  es- 
tablisliment  and  construction  of  a  ditch 
to  drain  that  district.     The  river  at  thi» 


Note.  —  Duty  of  railroad  company  to 
construct  hridges  at  its  ouxn  expense 
over  public  drainage  ditches. 

This  note  is  confined  to  cases  dealing  with 
public  drainage  ditches,  and  does  not  in- 
clude those  dealing  with  mere  private  drains, 
or  drains  whose  main  purpose  is  not  the 
draining  of  the  land  itself,  such  as  city 
sewers. 

As  to  power  to  lay  out  streets  or  high- 
ways across  railway  property  or  right  of 
way,  see  note  to  Louisville  &  N.  R.  Co.  v. 
T^uisville,  24  L.R.A.(N.S.)  1213. 

As  to  necessity  of  making  compensation 
and  measure  thereof,  upon  laying  of  street 
across  railway  property,  see  note  to  New 
York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  24 
L.R.A.(N.S.)    1226. 

As  to  power  to  compel  railroad  to  estab- 
lish or  maintain  at  its  own  expense  over- 
head or  underground  crossing,  as  affected  by 
the  fact  that  the  street  or  highway  is  opened 
subsequently  to  construction  of  railroad, 
see  note  to  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  28  L.R.A.(N.S.)  298. 

As  to  drainage  of  private  lands  as  pub- 
lic purpose  for  which  eminent  domain  may 
be  exercised,  see  note  to  Re  Tuthill,  49 
L.R.A.  781. 

Where,  in  constructing  a  valid  public 
drainage  system,  it  is  necessary  to  widen  or 
deepen  a  natural  water  course,  a  railroad 
company  having  a  bridge  over  such  natural 
water  course,  in  the  absence  of  statute,  must, 
at  its  own  expense,  defray  the  cost  of  build- 
ing a  new  bridge  sufficient  to  cross  the  en- 
larged water  course,  although  the  old  bridge 
was  sufficient  when  the  water  course  was 
in  its  natural  condition  Chicago.  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  60  L.  ed. 
596,  26  Sup.  Ct.  Rep.  341,  4  A.  &  E.  Ann. 
Cas.  1176,  affirming  212  111.  103,  72  N.  E. 
219;  Chicago  &  E.  R.  Co.  v.  Luddin^ton, 
—  Ind.  — ,  91  N.  E.  939;  Mason  City  &  Ft. 
D.  R.  Co.  V.  Wright  County,  144  Iowa,  10, 
121  N.  W.  39,  changing  on  rehearing  the 
former  ruling  reported  in  116  N.  W.  805; 
31  L.R.A.(N.S.) 


Chicago  &  N.  W.  R.  Co.  v.  Drainage  Dist. 
No.  5,  142  Iowa,  607,  121  N.  W.  193. 
Contra:  Chicago  &  G.  T.  R.  Co.  v.  Chap- 
pell,  124  Mich.  72,  82  N.  W.  800;  Pere 
Marquette  R.  Co.  v.  Weilnau,  157  Mich.  699, 
122  N.  W.  303. 

The  question  was  raised,  but  not  decided, 
in  Lake  Erie  &  W.  R.  Co.  v.  Smith,  61  Fed. 
885,  and  Lake  Erie  &  W.  R.  Co.  v.  Cluggish, 
143  Ind.  347,  42  N.  E.  743,  though  the 
tendency  of  the  reasoning  of  the  court  waa 
to  hold  the  railroad  company  liable  for  the 
cost  of  the  bridge  over  tne  improved  water 
course. 

But  the  expense  of  removal  of  the  soil  in 
enlarging  the  water  course  cannot  be  placed 
upon  the  railroad  company,  but  only  tlie  ex- 
pense of  building  and  maintaining  the 
bridge  necessary  to  carry  its  track  across 
the  enlarged  water  course,  which  expense 
can  be  evaded  only  by  discontinuing  its 
road.  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct. 
Rep.  341,  4  A.  &  E.  Ann.  Cas.  1175,  af- 
firming 212  111.  103,  72  N.  E.  219. 

In  Chicago  &  E.  R.  Co.  v.  Luddington. 
—  Ind.  — ,  91  N.  E.  939,  a  case  where  it  did 
not  appear  that  the  ditch  was  a  mere  deep- 
ening of  an  existing  natural  water  course, 
it  was  held  that  the  railroad  must  erect 
and  maintain  at  its  own  expense  its  road 
across  a  public  ditch  dug  after  the  construc- 
tion of  the  railroad. 

In  Kankakee  &  S.  R.  Co.  v.  Horan.  331  111. 
288,  23  N.  E.  621,  it  was  held  that  any  own- 
er of  land  draining  naturally  into  a 'natur- 
al water  course  might  lawfully  drain  his 
land  into  said  water  course  by  artificial 
ditches,  even  though  it  might  cause  an  In- 
creased fiow  of  water;  and  that  it  was  the 
duty  of  a  railroad  company  whose  track 
crossed  the  water  course  to  enlarge  its 
bridges  and  culverts  to  correspond  to  the 
increased  flow  caused  by  such  artificial 
drainage;  and  that  if  it  did  not  do  so,  it 
would  be  liable  to  one  whose  land  was  flood- 
ed owing  to  the  insufficiency  of  the  bridge 
or  culvert. 
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section  miiB  subatantially  north  and  soutli, 
having  a  valley  about  2  miles  wide.  The 
stream  winds  along  the  western  bluff  in  a 
very  crooked  course.  The  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company  has 
two  branch  lines  which  cross  the  district 
in  a  general  east  and  west  direction,  and 
are  intersected  by  the  proposed  drain,  the 
north  line  being  known  as  the  "Kansas  City 
Branch,''  and  the  south  line  as  the  "Keokuk 
&,  Western  Branch."  Each  branch  has  two 
trestles  in  the  valley,  one  over  the  river, 
and  the  other  over  a  stream  and  lowlands 
about  a  mile  east  of  the  river.  The  pro- 
posed drain  passed  beneath  these  eastern 
trestles.  The  Chariton  Valley  has  been 
subject  to  ruinous  floods,  sometimes  filling 
the  lowlands  from  bluff  to  bluff  to  the  depth 
of  several  feet.  These  inundations  were 
not  only  disastrous  to  farms,  but  also 
caused  serious  injury  to  the  trestles  and 


grade  of  the  plaintiff's  roads.  The  drain- 
age ditch  taps  the  eastern  bank  of  the  river 
about  a  mile  north  of  the  tracks,  and  runs 
in  a  southerly  course  without  any  sharp 
curves  for  7  miles,  where  it  again  re- 
joins the  river.  It  was  the  opinion  of  the 
drainage  authorities  that  this  ditch  would 
not  only  double  the  channel  of  the  river,  but 
that,  owing  to  its  straight  course,  the 
water  would  pass  through  it  rapidly,  and 
thus  prevent  or  quickly  relieve  the  over- 
flows. Upon  the  filing  of  the  petition  and 
plan  for  the  drain,  the  county  auditor,  in 
obedience  to  the  local  statute,  served  no- 
tice upon  the  railroad  company  to  file  its 
claim  for  any  damage  which  it  would  suf- 
fer from  the  construction  of  the  improve- 
ment. In  response  to  this  notice  the  com- 
pany presented  a  petition  wherein  it  claimed 
damages  not  only  for  the  value  of  the 
land  occupied  by  the  drain,  but  also  for 


In  Mason  City  &  Ft.  D.  R.  Co.  v.  Wright 
County,  144  Iowa,  10,  121  N.  W.  39,  supra, 
the  court  said:  "Nor  do  we  think  that  ex- 
pense of  building  or  rebuilding  a  culvert  or 
brid^  over  a  ditch  excavated  in  the  bed  of 
a  natural  water  course  passing  through  a 
riglit  of  way,  a  proper  element  of  damages 
in  such  a  case.  The  increased  volume  of 
water  and  the  improvement  to  carry  it 
away  are  but  the  results  of  better  drainage 
of  the  tillable  lands  on  either  side  of  the 
track,  which  the  company  was  bound  to 
anticipate.  Of  course,  a  railroad  company 
may  not  be  required  to  widen  or  deepen  a 
water  course  through  its  right  of  way  at  its 
own  expense,  any  more  than  this  may  lie 
exacted  of  a  landowner;  but  the  public 
has  the  undoubted  authority  to  widen  and 
deepen  such  a  course,  even  though  this  shall 
render  necessary  the  rebuilding  of  the 
bridge  or  culvert,  and,  when  this  is  done, 
the  expense  is  a  proper  one  for  the  railway 
companv  to  bear." 

In  Chicago,  B.  &  Q.  R.  Co.  y.  People, 
212  111.  103,  72  N.  E.  210,  to  supr^ne 
court  of  Illinois:  "A  natural  water  course, 
being  a  natural  easement,  is  placed  upon 
the  same  ground,  in  many  respects,  as  to 
the  public  right,  as  is  a  public  highway. 
At  the  common  law,  if  a  railroad  or  an- 
other highway  crosses  a  natural  water 
course  or  a  public  highway  such  highway 
or  railroad  must  be  so  constructed  across  the 
existing  highway  or  water  way,  and  so  main- 
tained, that  said  highway  or  water  way,  as 
the  case  may  be,  shall  not  only  subserve  the 
demands  of  the  public  as  they  exist  at  the 
time  of  crossing  the  same,  but  for  all  fu- 
ture time.  .  .  .  The  great  weight  of  au- 
thority is  that  where  there  is  a  natural  wa- 
ter way,  or  where  a  highway  already  exists 
and  is  crossed  by  a  railroad  company  under 
its  general  licence  to  build  a  railroad,  and 
without  any  specific  grant  by  the  legisla- 
tive authority  to  obstruct  the  highway  or 
water  way,  the  railroad  company  is  bound 
to  make  and  keep  its  crossing  at  its  own 
expense,  in  such  condition  as  shall  meet 
31  L.R.A.(N.S.) 


all  the  reasonable  requirements  of  the 
public  as  the  changed  conditions  and  in- 
creased use  may  demand." 

Tliis  language  i^  quoted  with  approval  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  and 
Mason  City  A,  Ft  D.  R.  Co.  v.  Wright 
County,  supra. 

But  in  t*ke  Erie  &  W.  R.  Co.  v.  Han- 
cock County,  63  Ohio  St.  23,  57  N.  E.  1009, 
it  was  held  that  the  enlarging  of  an  existing 
public  ditch  consisting  of  a  tile  passing 
across  the  right  of  way  of  a  railroad,  and 
under  its  tracks,  subjected  to  a  perpetual 
easement,  and  was  an  appropriation  of  the 
company's  property  for  which  it. was  by 
the  Constitution  entitled  to  compensation. 

It  was  further  held  that  the  company 
was  entitled  to  recover  compensation  for 
any  expense  and  inconvenience  to  which  it 
might  be  put  in  supporting  its  track  while 
the  ditch  was  in  process  of  construction. 
It  does  not  appear  from  the  case  whether 
the  ditch  followed  the  lines  of  a  natural 
water  course. 

Where  water  is  drained  from  another  wa^ 

tershed. 

A  railroad  company  which  has  construct- 
ed a  culvert  at  the  intersection  of  its  track 
with  a  village  street  cannot  be  compelled  at 
its  own  expense  to  enlarge  the  culvert  be- 
cause the  village  has  deepened  the  drain 
along  the  street  for  the  purpose  of  drain- 
ing adjacent  land  not  naturally  draining  in 
that  direction  because  of  a  natural  inter- 
vening ridge  of  land.  Chicago  &  N.  W.  R. 
Co.  ▼.  Jefferson,  14  111.  App.  615.  The 
court  in  the  above  case  held  that  the  con- 
struction of  the  ditch  in  the  manner  con- 
templated would  be  a  taking  or  damaging 
within  the  meaning  of  the  Constitution,  say- 
ing that  "it  seems  clear  that  such  occu- 
pancy of  the  highway  is  outside  of  and 
foreign  to  the  proper  uses  of  the  highway 
as  such,  and  suDJects  all  property  taken  or 
damaged  to  a  new  and  additional  burden." 

R.  A.  E. 
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the  cost  of  constructing  and  maintaining 
new  bridges,  with  spans  and  concrete  piers, 
over  the  ditch.  Its  claim  amounted  to 
$45,000  for  each  branch.  In  due  time  a 
board  of  appraisers  was  appointed  to  view 
the  course  of  the  drain  and  estimate  the 
damage  to  be  caused  by  its  construction. 
Tliis  board  assessed  the  plaintiff's  dam- 
ages in  the  case  of  one  branch  line  at  $82.00, 
and  the  other  $112.50.  These  sums  seem 
to  hav^  covered  simply  the  damage  to  the 
right  of  way  lying  below  the  trestle,  and 
included  nothing  for  'damages  accruing  to 
the  superstructure.  The  board  of  super- 
visors, by  resolution,  approved  this  appraise- 
ment. Tliereupon  the  railroad  company,  in 
accordance  with  the  local  statute,  appealed 
from  the  decision  to  the  district  court  of 
the  county,  and,  upon  the  record  being  filed 
there,  removed  the  case  to  the  Federal  court. 
The  action  was  tried  without  a  jury,  pur- 
suant to  written  stipulation.  The  court 
made  elaborate  findings  of  fact,  among 
other  things,  that  the  expense  of  cutting 
the  trestle  for  the  construction  of  the  drain 
was,  for  one  branch,  $410,  and  for  the  other, 
$488.22;  and  that  the  cost  of  building  new 
bridges  over  the  drain,  with  spans  sup- 
ported by  concrete  abutments,  would  be  in 
each  ease  $17,924;  and  that  the  annual 
cost  of  maintaining  each  bridge  would  be 
$36,  which,  capitalized  at  5  per  cent  would 
require  $720.  The  railroad  company  claimed 
that  it  should  be  allowed  these  sums  as 
damages  accruing  to  it  from  the  construc- 
tion of  the  drain.  The  claim  was  denied 
by  the  trial  court,  and  judgment  entered 
affirming  the  decision  of  the  board  of  super- 
visors. The  present  writ  of  error  is  brought 
to  review  that  judgment. 

Argued  before  Sanborn  and  Adams,  Cir- 
cuit Judges,   and  Amidon,  District  Judge. 

Messrs.  H.  H.  Trimble  and  Palmer 
Trimble,  for  plaintiff  in  error: 

The  statute  invoked  to  defeat  the  claim 
of  plaintiff  in  error  is  void. 

Freund,  Pol.  Power,  §§  607-543;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581;  Chicago,  B.  &  Q.  R  Co.  v.  Il- 
linois, 200  U.  S.  661,  50  L.  ed.  696,  26  Sup. 
Ct.  Rep.  344,  4  A.  &  E.  Ann.  Cas.  1175; 
Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  657;  Iowa,  Const.  §  9, 
p.  64;  Code,  1897,  §  18,  p.  72;  2  Elliott, 
Railroads,  §  951;  Searl  v.  School  Dist.  No. 
2,  133  U.  S.  553,  562,  33  L.  ed.  740,  746, 
10  Sup.  Ct.  Rep.  374;  Sweet  v.  Rechel,  159 
U.  S.  380,  398,  40  L.  ed.  188,  195,  16  Sup. 
Ct.  Rep.  43;  Scott  v.  Toledo,  1  L.R.A.  688, 
36  Fed.  395;  Henderson  v.  Central  Pass. 
R.  Co.  21  Fed.  359;  Cooley,  Const  Lim. 
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pp.  356,  357;  2  Story,  Const.  §  1956;  Gard- 
ner y.  Newburgh,  2  Johns.  Ch.  162,  7  Am. 
Dec.  526. 

Compensation  is  an  essential  element  of 
the  due  process  of  law  guaranteed  by  the 
Constitution  of  the  United  States. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581 ;  Ex  parte  Virginia,  100  U.  S.  339,  340, 
25  L.  ed.  676,  679,  3  Am.  Crim.  Rep.  547; 
Neal  V.  Delaware,  103  U.  S.  370,  26  L.  ed. 
567;  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  David- 
son V.  New  Orleans,  96  U.  S.  97,  102,  24 
L.  ed.  616,  618;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 164  U.  S.  403,  417,  41  L.  ed.  487, 
495,  17  Sup.  Ct.  Rep.  130;  Gardner  v.  New- 
burgh, 2  Johns.  Ch.  162,  7  Am.  Dec.  526: 
Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  13 
Wall.  106,  20  L.  ed.  557;  Monongaliela  Nav. 
Co.  V.  United  States,  ]48  U.  S.  312,  325, 
37  L.  ed.  463,  467,  13  Sup.  Ct.  Rep.  622. 

The  cost  of  making  a  change,  and  putting 
the  property  back  into  condition  as  good  as 
it  was  for  the  purpose  for  which  it  is  used, 
constitutes  the  measure  of  damages. 

McMahon  v.  Dubuque,  107  Iowa,  62,  70 
Am.  St.  Rep.  143,  77  N.  W.  517;  Graessle 
V.  Carpenter,  70  Iowa,  167,  30  N.  W.  392; 
Freeland  v.  Muscatine,  9  Iowa,  465;  Whit- 
beck  V.  New  York  C.  R.  Co.  36  Barb.  644; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Troy,  68  Ohio 
St.  610,  67  N.  E.  1051;  Kansas  City  v. 
Kansas  City  Belt  R.  Co.  102  Mo.  633,  10 
L.R.A.  851,  14  S.  W.  808;  Mason  City  & 
Ft  D.  R.  Co.  V.  Wright  County,  —  Iowa, 
— ,  116  N.  W.  806. 

The  water  in  the  ditch  is  surface  water. 

Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Rep.  519;  Gray  v.  Schriber,  58  Mo.  App. 
173;  Town  v.  Missouri  P.  R.  Co.  50  Neb. 
768,  70  N.  W.  402;  Morrissey  v.  Chicago, 
B.  &  Q.  R.  Co.  38  Neb.  406,  56  N.  W.  940, 
57  N.  W.  522;  Hill  v.  Cincinnati,  W.  &  M. 
R.  Co.  109  Ind.  511,  10  N.  E.  410;  Angell. 
Water  courses,  p.  34;  Case  v.  Hoffman,  100 
Wis.  314,  44  L.R.A.  728,  72  N.  W.  390,  74 
N.  W.  220,  76  N.  W.  945;  Grosjean  v. 
Lulow,  118  Iowa,  346,  92  N.  W.  64;  Fryer 
V.  Warne,  29  Wis.  515. 

Mr.  Clarence  A.  Baker  for  defendant  in 
error. 

Amidon,  District  Judge,  delivered  the 
opinion  of  the  court: 

An  important  question  of  fact  at  the  trial 
was  whether  the  drain  followed  a  w^ater 
course  at  its  point  of  intersection  with 
plaintiff's  roads.  There  are  two  creeks 
arising  in  the  eastern  bluffs  bordering  on 
the  valley,  and  flowing  southwesterly,  and 
Anally  discharging  into  Chariton  river. 
Both  streams  have  well-defined  channels  at 
their   upper  course,   and   also  in  portioos 


1910. 


CHICAGO,  B.  ft  Q.  R.  CO.  v.  BOARD  OF  SUPERVISORS. 


1121 


of  the  valley,  but  at  other  points  their 
banks  disappear  and  they  become  lakes  or 
bayous.  The  northerinost  stream,  known 
as  "Locust  creek/'  enters  the  valley  north 
of  the  north  line  of  plaintiff's  road,  and  its 
waters,  together  with  the  surface  waters  of 
the  eastern  part  of  the  valley,  pass  under 
the  north  branch  at  the  eastern  trestle 
above  mentioned,  and  at  the  point  where 
that  branch  is  intersected  by  the  drain. 
Between  the  two  branches  this  stream  is 
joined  by  another  creek  similar  in  char- 
acter, and  known  as  "Indian  creek,"  flow- 
ing in  from  the  east.  The  combined  waters 
of  these  streams  pass  under  the  south 
branch  of  the  plaintiff's  road  at  the  east- 
ern trestle.  The  findings  of  the  court 
touching  the  character  of  these  streams,  as 
at  first  made,  are  ambiguous.  It  appears, 
however,  from  the  recitation  in  the  court's 
judgment  that  these  findings  were  prepared 
by  counsel  for  the  railroad  company,  and 
that  later  additional  findings  were  pre- 
pared by  counsel  for  the  board  of  super- 
visors, and  signed  by  the  court  for  the  pur- 
pose of  modifying  the  .earlier  findings. 
They  show  upon  their  face  that  their  main 
object  was  to  make  plain  the  character  of 
these  water  courses.  The  findings  all  seem 
to  have  been 'Signed  and  filed  on  the  same 
date, — December  9,  1908.  In  these  last 
findings  the  court  declares  that  each  of 
these  streams  is  "a  natural  water  course," 
and  "while  its  waters  spread  somewhat  in 
passing  under  said  trestle  bridge,  said 
creek  has  well-defined  banks,  both  before 
passing  under  such  trestle  bridge  and 
after."  There  is  much  other  language  to  the 
same   effect. 

What  constitutes  a  water  course  is  a 
matter  of  local  law,  as  to  which  Federal 
courts  should  follow  the  decisions  of  the 
state.  The  supreme  court  of  Iowa,  in  the 
case  of  Hull  v.  Harker,  130  Iowa,  191,  106 
N.  W.  629,  says:  "To  constitute  a  natural 
water  course,  it  is  not  necessary  that  the 
flow  of  water  through  it  shall  have  been 
'sufficient  to  wear  out  a  channel  or  canal 
having  definitely  well-marked  sides  and 
banks.  ...  If  the  surface  water  in 
fact  uniformly  or  habitually  flows  off  over 
a  given  course,  having  reasonable  limits  as 
to  the  width,  the  line  of  its  flow  is,  with- 
in the  meaning  of  the  law  applicable  to 
the  discharge  of  surface  water,  a  water 
course.' " 

While  there  is  some  conflict  in  the  de- 
cisions of  the  courts  of  the  several  states  on 
the  subject,  this,  in  our  judgment,  is  a 
sensible  view  of  the  term  as  applied  to  pub- 
lic drains.  To  require  such  ditches  to  fol- 
low the  line  of  streams  having  well-defined 
banks  would  defeat  their  principal  object. 
Their  purpose  is  to  drain  lowlands  which 
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are  not  drained  by  streams  having  well-de- 
fined banks.  Their  best  course  lies  along 
the  line  of  swales  and  bayous  over  which 
surface  and  overflow  water  passes,  but  does 
not  move  with  sufficient  rapidity  to  ren- 
der the  land  flt  for  agriculture.  The  flnd- 
ing  of  the  trial  court  is  amply  supported 
by  the  evidence,  and  brings  these  streams 
well  within  the  meaning  of  a  water  course, 
as  defined  by  the  highest  court  of  the  state. 

Such  being  the  case  our  duty  is  plain. 
The  supreme  court  of  Iowa,  in  Mason  City 
&  Ft.  D.  R.  Co.  V.  Wright  County,  144  Iowa, 
10,  121  N.  W.  39,  and  Chicago  ft  N.  W.  R. 
Co.  V.  Drainage  Dist.  No.  5,  142  Iowa,  607, 
121  N.  W.  193,  had  before  it  the  identical 
question  which  is  here  presented,  and  it 
was  there  ruled  that  a  railroad  company  is 
not  entitled  to  recover  the  expense  of  build- 
ing a  new  bridge  over  a  public  drainage 
ditch,  but  that  its  damages  are  confined  to 
the  value  of  the  'easement  across  its  right 
of  way.  These  cases  followed  the  decision 
of  the  Supreme  Court  of  the  United  States 
in  Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  661,  50  L.  ed.  596,  26  Sup.  Ct.  Rep. 
341,  4  A.  ft  E.  Ann.  Ca«.  1175,  where  a  simi- 
tar rule  was  enforced.  The  trial  court  was 
clearly  right  in  following  these  decisions 
as  a  binding  declaration  of  law. 

We  do  not,  however,  in  the  present  case, 
think  that  plaintiff's  measure  of  damages 
would  be  different  if  there  was  no  water 
course  at  the  point  where  the  ditch  inter- 
sects its  lines.  The  fact  of  such  water 
course  is  brought  prominently  forward  in 
the  above  decisions  of  the  supreme  court 
of  Iowa,  and  in  the  case  of  Chicago,  B.  ft 
Q.  R.  Co.  V.  Illinois,  supra. 

Nevertheless,  we  do  not  think  this  feat- 
ure a  controlling  factor  in  those  decisions. 
The  duty  of  the  railroad  to  conform  its  road- 
bed to  the  requirement  of  such  public  ease- 
ments as  highways  and  ditches  is  an  in- 
cident of  its  right  to  construct  and  main- 
tain its  road.  The  whole  subject  has  been 
clearly  defined  in  the  long  line  of  cases  in 
which  railroads  have  been  charged  with 
the  expense  not  only  of  building  fences 
along  their  right  of  way,  and  cattle  guards, 
but  also  with  the  expense  of  constructing 
crossings  over  new  highways,  both  public 
and  private,  and  also  with  the  expense  of 
constructing  bridges  and  viaducts  so  as  to 
obviate  crossings  at  grade,  whenever  the 
public  welfare  required  such  a  change.  It 
has  been  uniformly  contended  by  railroads 
that  such  expenses  constituted  a  taking  of 
their  property  for  public  use  without  just 
compensation,  a  deprivation  of  their  prop- 
erty without  due  process  of  law,  and  a  de- 
nial to  them  of  the  equal  protection  of  the 
law.  While  there  has  been  some  conflict  in 
the  decisions,  the  overwhelming  weight  of 
71 
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authority  at  the  present  time  is  that  such 
requirements  are  just,  and  are  not  subject 
to  either  of  the  constitutional  objections 
mentioned. 

It  will  be  profitable  to  refer  to  some  of 
these  authorities.  In  the  late  case  of  State 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M. 
R.  Co.  98  Minn.  380,  28  L.R.A.(N.S.)  298, 
120  Am.  St.  Rep.  581,  108  N.  W.  261,  8  A. 
&  E.  Ann.  Cas.  1047,  will  be  found  an  in- 
teresting discussion  of  the  subject  by  Judge 
Brown,  speaking  for  the  supreme  court  of 
Minrfesota.  There  a  new  highway  had 
been  opened  across  the  defendant's  line, 
and  a  bridge  constructed  over  the  road  at 
public  expense.  This  bridge  was  destroyed, 
and  the  public  authorities  made  demand 
upon  the  company  to  construct  a  proper 
bridge  to  carry  the  highway  over  its  line. 
This  request  having  been  refused,  man- 
damus was  brought  to  compel  the  company 
to  make  the  improvement.  The  suit  was 
resisted  tipon  the  constitutional  grounds 
above  mentioned,  but  the  writ  was  awarded. 
The  opinion  contains  a  very  full  review  of 
the  authorities.  As  to  the  duty  and  its 
grounds,  the  court  says:  "When  the  fran- 
chise was  granted  to  the  railroad  company 
to  construct  and  operate  its  railroad,  it 
was  not  contemplated,  either  by  it  or  by 
the  state,  that  no  more  public  highways 
should  be  laid  out  which  would  increase 
the  pumber  of  places  where  the  ordinary 
police  regulations  would  have  to  be  com- 
plied with  by  the  railroad  company,  to  its 
inconvenience  and  expense;  on  the  con- 
trary, that  it  must  have  been  understood 
and  contemplated,  especially  in  a  new  state 
rapidly  advancing  in  population  and  in 
the  development  of  its  resources,  where 
new  towns  were  springing  up  and  new 
avenues  for  travel  and  traffic  were  becoming 
necessary,  that  new  streets  and  roads  would 
and  must  be  laid  out,  and  that  many  of 
these  would  necessarily  cross  existing  rail- 
road lines;  and  we  cannot  resist  the  con- 
clusion that,  so  far  as  concerns  the  matter 
now  under  consideration,  the  charter  of  the 
relator  was  taken  subject  to  the  right  of 
the  state  to  impose  this  duty,  whenever, 
by  reason  of  the  establishing  of  new  high- 
ways, it  should  become  necessary;  and 
hence  the  relator  is  not  entitled  to  com- 
pensa'tion  for  obedience  to  this  require- 
ment." 

This  decision  was  affirmed  by  the  Su- 
preme Court,  214  U.  S.  497,  53  L.  ed.  1060, 
29  Sup.  Ct.  Rep.  608.  See  also  Northern 
P.  R,  Co.  V.  IVrinnesota,  208  U.  S.  583,  592, 
62  L.  ed.  630,  034,  et  seq.  28'  Sup.  Ct.  Rep. 
341. 

The  case  of  New  Orleans  Gaslight  Co. 
V.  I>rainage  Commission,  197  U.  S.  453. 
49  L.  ed.  831,  25  Sup.  Ct.  Rep.  471,  is  4i- 
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rcctly  in  point.  There  a  gas  company  was 
granted  a  franchise  to  lay  its  pipes  and 
mains  in  the  public  streets.  Under  this 
franchise  the  pipes  were  placed  at  the  point 
indicated  by  public  authorities.  After- 
wards, the  city  established  a  drainage  sys- 
tem, and  in  its  construction  it  became  nec- 
essary to  have  the  gas  mains  and  pipes  re- 
moved. The  gas  company  claimed  damages 
for  the  expense  incurred  in  removing  the 
pipes,  and  its  right  to  recover  was  denied 
by  the  court.  The  fact  that  these  gas  pipes 
were  laid  in  a  public  street  is  not  control- 
ling. They  were  laid  there  for  a  public 
purpose,  and  in  compliance  with  public 
authority.  The  company's  right  was  a  vest- 
ed right,  the  same  as  any  other  right  of 
private  property.  The  court,  while  fully 
recognizing  this,  still  held  that  the  pipes 
were  subject  to  such  adjustment  as  should 
be  rendered  necessary  by  other  public  ease- 
ments. It  says  of  the  company's  right: 
''When  it  located  its  pipes  it  was  at  the 
risk  that  they  might  be  at  some  future 
time  disturbed,  when  the  state  might  re- 
quire for  a  necessary  public  use  that 
changes  in  location  be  made."  And  in  con- 
clusion it  is  again  said:  "In  the  exercise 
of  the  police  power  of  the  state  for  a  pur- 
pose highly  necessary  in  the  < promotion  of 
the  public  health,  it  has  become  necessary 
to  change  the  location  of  the  pipes  of  the 
gas  company,  so  as  to  accommodate  theui 
to  the  new  public  work.  In  complying 
with  this  requirement  at  its  own  expense, 
none  of  the  property  of  the  gas  company 
has  been  taken,  and  the  injury  sustained 
is  damnum  absque  injuria."  See  also  Port- 
land &  R.  R.  Co.  v.  Deering,  78  Me.  61,  57 
Am.  Rep.  784,  2  Atl.  670. 

The  subject  is  examined  with  great  learn- 
ing by  the  Supreme  Court  in  the  case  of 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct  Rep. 
581.  There  the  company  was  required  to 
open  a  new  street  across  its  right  of  way. 
and,  as  elements  of  damage,  demanded  the 
expense  of  erecting  gates,  planking  the 
crossing,  and  maintaining  a  flagman.  Tlie 
court  held  that  these  were  not  proper  items 
of  damage,  saying:  "The  expenses  that 
will  be  incurred  by  the  railroad  company 
in  erecting  gates,  planking  the  crossing,  and 
maintaining  flagmen  in  order  that  its  road 
may  be  safely  operated, — even  if  all  that 
should  be  required, — necessarily  result  from 
the  maintenance  of  a  public  highway  un- 
der legislative  sanction,  and  must  be 
deemed  to  have  been  taken  by  the  com- 
pany into  account  when  it  accepted  the 
privileges  granted  by  the  state." 

To  the  same  effect  is  New  York  &  N.  E. 
R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L.  ed. 
269,  14  Sup.  Ct  Rep.  437.    There  the  rail- 
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road  company  was  required  to  construct 
a  new  viaduct  to  conduct  a  street  over 
its  road.  This  imposed  a  heavy  expense 
on  the  railroad,  and  it  was  claimed  de- 
prived it  of  its  property  without  due  proc- 
ess of  law.  The  court,  however,  denied 
the  claim,  and  held  that  the  duty  of  bear- 
ing such  expenses  was  an  incident  to  the 
right  of  the  company  to  construct  and 
maintain  its  road. 

The  case  of  Norwood  ▼.  New  York  ft  N. 
£.  R.  Co.  161  Mass.  259,  37  N.  £.  199, 
is  interesting,  because  it  arose  in  the  state 
of  Massachusetts,  where  from  an  early  time 
the  public  authorities  had  been  compelled 
by  statute  to  bear  all  the  expenses  of  put- 
ting in  crossings  at  places  where  new  streets 
were  opened  across  the  right  of  way  of 
railroads.  All  the  railroads  in  the  state 
had  been  built  under  this  statute.  In  1800 
another  statute  was  passed  imposing  the 
burden  of  such  expense  upon  the  railroad, 
and  it  was  contended  that  the  enforcement 
of  that  law  amounted  to  a  deprivation  of 
property  without  due  process  of  law,  and  a 
denial  to  the  railroad  company  of  the  equal 
protection  of  the  law.  Upon  full  review  of 
the  authorities,  the  claim  was  denied,  and 
the  ground  of  the  decision  was  stated  to  be 
that  "the  railroad  can  properly  be  charged 
with  expenses  incurred  in  adapting  the 
public  ways  and  the  railroads  to  each  oth- 
er, in  such  a  manner  as  best  to  promote  the 
safety  and  convenience  of  the  people." 

The  supreme  court  of  Indiana,  in  Lake 
Erie  &  W.  R.  Co.  v.  Shelley,  163  Ind.  36, 
71  N.  £.  151,  had  before  it  a  case  involving 
the  expense  of  laying  out  a  new  street 
across  the  right  of  way  of  a  railroad.  On 
that  subject  the  court  says:  "It  is  clear 
from  our  statute  and  the  cases  cited  that 
a  railroad  company  acquires  its  right  of 
way  subject  to  the  right  of  the  state  to 
extend  public  highways  and  streets  across 
the  same,  and  subject  to  the  condition  that 
it  must  place,  keep,  and  maintain  all  high- 
way crossings,  regardless  of  whether  the 
highway  was  established  before  or  after 
the  road  was  built,  in  such  condition  as 
not  unnecessarily  to  impair  the  usefulness 
of  the  highway,  and  'so  as  not  to  interfere 
with  the  free  use'  thereof,  and  'in  such  a 
manner  as  to  afford  security  for  life  and 
property.*  ...  It  is  evident  that  in 
proceedings  to  establish  a  public  highway 
across  a  railroad  track,  the  railroad  com- 
pany is  not  entitled  to  any  damages  for 
the  cost  and  expense  of  complying  with 
the  requirements  of  laws  passed  in  the  ex- 
ercise of  the  police  power,  and  that,  when 
the  highway  crosses  the  right  of  way  at 
a  point  where  the  company  has  only  a 
track  or  switch,  no  question  can  justly 
arise  as  to  any  impairment  of  its  franchise 
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by  such  taking,  for  under  such  circumstan- 
ces both  the  use  as  a  highway  and  as  a 
railway  can  stand  together,  and  do  not  in- 
terfere with  each  other.  .  .  .  'The 
plaintiff  in  error  took  its  charter  subject 
to  the  power  of  the  state  to  provide  for 
the  safety  of  the  public,  in  so  far  as  the 
safety  of  the  lives  and  persons  of  .the  people 
were  involved  in  the  operation  of  the  rail- 
road. The  company  laid  its  tracks  sub- 
ject to  the  condition  necessarily  implied, 
that  their  use  could  be  so  regulated  by  com- 
petent authority  as  to  insure  the  public 
safety.'"  See  also  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W. 
1119;  Gulf,  C.  &  S.  F.  R  Co.  V.  Milam 
County,  90  Tex.  355,  38  S.  W.  747;  Har- 
riman  v.  Southern  R.  Co.  Ill  Tenn.  538, 
82  S.  W.  213. 

These  crossing  cases  come  much  nearer 
to  violating  the  constitutional  rights  of 
railroads  than  does  the  uncompensated  in- 
tersection of  a  public  drain.  They  compel 
the  railroad  not  only  to  maintain  its  road 
over  the  highway,  but  also  to  construct, 
often  at  great  expense,  a  safe  passageway 
for  the  sole  use  of  the  traveling  public. 

If  the  drain  here  involved  had  existed 
when  the  railroads  were  constructed,  the 
company  would  have  been  compelled  to  bear 
the  expense  of  building  a  proper  bridge  over 
the  ditch.  Why  should  it  not  do  so  now? 
By  simply  constructing  its  line  first,  did 
the  company  forever  escape  this  burden, 
and  acquire  a  vested  right  that  no  future 
public  improvement  should  come  that  way 
except  at  the  charge  of  rebuilding  and 
maintaining  the  railroad  at  the  place  of 
intersection?  The  construction  of  the  ditch 
did  not  and  could  not  *'take"  a  strip  of  the 
railroad.  Notwithstanding  the  easement 
of  the  ditch,  the  company  continued  in  the 
right  to  maintain  and  operate  its  road. 
All  the  public  required  was  that  the  com- 
pany should  carry  its  road  over  the  ditch 
at  its  own  expense,  and  not  at  the  expense 
of  the  public.  To  hold  that  the  public 
must  bear  the  expense  of  constructing  the 
bridges  in  question  is  not  to  compel,  them 
tq  pay  for  something  which  they  have  tak- 
en in  constructing  the  ditch,  but  is  to  im- 
pose upon  them  the  burden  of  construct- 
ing and  maintaining  the  plaintiff's  roads  at 
the  point  of  intersection.  A  more  reason- 
able view  is  that  declared  by  the  courts, 
whose  decisions  we  have  quoted,  that  a 
railroad  corporation  takes  its  franchise 
authorizing  it  to  construct  and  maintain 
its  road,  subject  to  the  duty  of  making  such 
modifications  in  its  roadbed,  whether  the 
same  consists  of  trestle  or  grade,  as  may  be 
necessary  to  carry  the  same  across  such 
public  improvements  as  highways  and  pub- 
lic drains.    To  require  this  does  not  deprive 
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the  company  of  its  property  without  due 
process  of  law,  or  deny  it  the  equal  protec- 
tion of  the  law,  but  simply  charges  it  with 
the  obligation  of  maintaining  its  own  road. 

The  claim  of  the  plaintiff  in  this  case  is 
peculiarly  devoid  of  merit.  It  has  main- 
tained for  years  wooden  trestles  at  the 
points  where  its  lines  are  intersected  by 
the  drain.  These  structures  are  temporary 
and  perishable.  In  their  place  it  demands 
that  permanent  bridges,  with  spans  and 
concrete  abutments,  shall  be  built  and 
maintained  at  public  expense  across  the 
drain.  That  would  not  be  compensation  for 
injury  to  private  property,  but  simple  en- 
richment of  the  company  out  of  the  pub- 
lic treasury. 

The  judgment  is  clearly  right,  and  should 
be  affirmed. 

Sanborn,  Circuit  Judge,  dissenting: 
The  railroad  company  had  constructed 
a  bridge  over  the  Chariton  river  for  each 
of  its  lines,  which  was  sufficient  in  size 
and  character  to  conduct  each  of  its  rail- 
roads over  the  channel  and  the  waters  of 
that  stream.  The  defendant  constructed  a 
ditch  which  tapped  the  eastern  bank  of 
that  river  above  these  bridges,  and  conduct- 
ed a  part,  if  not  all,  of  its  waters  across 
the  railroads  at  places  where  there  were 
trestles,  but  no  bridges;  and  thereby  made 
it  necessary  for  the  railroad  company  to 
construct  two  new  bridges  at  the  places 
where  the  new  course  of  the  river  crossed 
the  railroads,  at  an  expense  of  about  $40,- 
000.  Because,  while  the  owner  of  a  high- 
er tract  of  land  has  the  right  to  have  the 
surface  water  naturally  coming  upon  his 
premises  pass  off  by  the  natural  drains 
through  or  over  lower  or  servient  lands,  he 
has  no  right  to  open  or  remove  natural 
barriers,  and  let  onto  or  over  lower  or 
servient  lands  waters  which  would  not  nat- 
urally flow  there  (Dayton  v.  Rutherford, 
128  111.  271,  21  N.  E.  198;  Lambert  v.  Al- 
corn, 144  111.  313,  21  L.R.A.  611,  33  N.  E. 
53,  67,  it  seems  to  me  that  the  turning  of 
the  waters  of  this  river  from  their  natural 
course,  where  bridges  had  been  constructed 
for  them,  into  a  new  course  that  entailed 
upon  the  railroad  company  either  the  loss 
of  its  railroads  or  a  necessary  expense  of 
$40,000  to  build  new  bridges  for  them,  was 
in  realty  the  taking  of  its  property,  of  the 
real  value  of  its  right  of  way  and  railroad, 
and  that  this  ought  not  to  be  and  cannot  be 
done  lawfully  without  making  just  com- 
pensation therefor,  under  the  Constitutions 
of  the  United  States  and  the  state  of  Iowa, 
I  am  imable  to  bring  my  mind  to  assent  to 
the  proposition  that  either  individuals  or 
quasi  public  corporations  or  states  may  turn 
rivers  from  their  natural  courses  over 
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which  railroad  companies  have  constructed 
ample  viaducts  for  their  roads,  to  new 
courses  which  compel  them  to  construct  new 
viaducts,  and  may  render  the  old  ones 
valueless,  without  making  any  compensa- 
tion for  the  real  destruction  of  the  rail- 
roads they  thus  work,  unless  the  compa- 
nies prevent  this  destruction  by  large  ex- 
penditures for  new  bridges  over  the  new 
courses  of  the  rivers.  For  these  and  oth- 
er reasons  which  it  would  be  useless  to 
specify,  I  have  been  compelled  to  dissent 
from  the  opinion  and  conclusion  of  the 
majority   in   this   case. 

A  petition  for  modification  of  opinion 
having  been  filed,  on  September  21,  1910, 
Amidon,  District  Judge,  handed  down  the 
following  additional  opinion: 

Plaintiff  in  error,  the  Chicago,  Burling- 
ton, &  Quincy  Railroad  Company,  moves 
the  court  to  strike  out  the  following  lan- 
guage from  the  opinion  filed  in  this  case: 
''We  do  not,  however,  in  the  present  case, 
think  that  plaintiff's  measure  of  damages 
would  be  different  if  there  was  no  water 
course  at  the  point  where  the  ditch  inter- 
sects its  lines.  The  fact  of  such  water 
course  is  brought  prominently  forward  In 
the  above  decisions  of  the  supreme  court 
of  Iowa,  and  in  the  case  of  Chicago,  B.  ft  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  50  L.  ed. 
596,  26  Sup.  Ct.  Rep.  341,  4  A.  ft  E.  Ann. 
Cas.  1175.  .  .  .  Nevertheless,  we  do  not 
think  this  feature  a  controlling  factor  in 
those  decisions." 

The  motion  recites  that  in  a  previous 
part  of  the  opinion  the  court  had  already 
found  that  the  drain  followed  the  line  of 
a  water  course,  and  that,  under  Chicago, 
B.  ft  Q.  R.  Co.  T.  Illinois,  supra,  and  cer- 
tain decisions  of  the  supreme  court  of  Iowa, 
the  public  had  an  easement  in  this  water 
course  for  drainage  purposes,  to  which  the 
plaintiff  in  error  was  bound  to  conform  its 
railroad  at  its  own  expense.  The  motion 
then  asserts  that  this  part  of  the  opinion 
disposes  of  the  actual  case  before  the  court, 
that  the  above  language  is  obiter,  and  will 
embarrass  petitioner  in  other  causes  now 
pending  in  the  states  of  Iowa  and  Missouri, 
in  which  plaintiff's  right  to  recover  the 
expense  of  building  bridges  over  public 
drains  which  do  not  follow  water  courses 
is  directly  involved. 

We  first  observe  that,  if  the  motion  is 
well  founded,  it  should  be  extended  not 
only  to  the  language  above  quoted,  but  to 
all  subsequent  portions  of  the  opinion;  for 
the  remainder  of  the  opinion  is  simply  a 
discussion  of  authorities  in  support  of  thr 
proposition  to  which   plaintiff  objects. 

A  consideration  of  the  controlling  issue 
in  the  cause,  we  think,  will  show  the  mo- 
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tion  to  be  without  merit.  Plaintiff  in  er- 
ror bases  its  claim  to'  recover  the  expense 
of  constructing  and  maintaining  a  perma- 
nent bridge  over  the  drain,  upon  the  ground 
that  such  expense  constitutes,  within  the 
law  of  eminent  domain,  damages  for  prop- 
erty taken  and  injured  by  the  opening  of 
the  drain  across  its  right  of  way.  If  this 
claim  is  well  founded,  any  statutes  of  the 
state  of  Iowa  which  attempt  to  deprive  the 
company  of  the  right  to  recover  are  in  di- 
rect violation  of  both  the  Federal  and  state 
Constitutions,  requiring  just  compensation 
to  be  made  for  property  taken  or  damaged 
for  a  public  use,  and  forbidding  the  dep- 
rivation of  property  without  due  process 
of  law.  We  were  of  the  opinion,  therefore, 
that  the  statutes  of  Iowa,  to  which  much 
attention  is  given  in  the  briefs,  were  not 
important  in  the  decision  of  the  case.  If 
plaintiff's  contention  was  sound  as  to  the 
nature  of  its  claim,  the  statutes  were  void. 
If,  on  the  other  hand,  the  expense  of  build- 
ing and  maintaining  the  bridge  did  not 
constitute  "damages,"  within  the  meaning 
of  that  term  as  used  in  the  law  of  eminent 
domain,  plaintiff's  claim  was  clearly  with- 
out merit.  The  greater  part  of  the  oral 
argument  and  printed  brief  of  learned 
counsel  for  plaintiff  in  error  is  devoted  to 
the  citation  and  discussion  of  authorities 
in  support  of  his  contention  as  to  the  na- 
ture of  plaintiff's  claim.  It  is  manifest, 
therefore,  that  the  opinion  does  not  deal 
with  an  issue  which  he  has  not  tendered, 
or  as  to  which  he  has  not  been  fully  heard. 
The  defendant  resisted  liability  upon  sev- 
eral grounds:  (1)  The  statutes  of  Iowa, 
which  in  our  judgment,  as  already  ex- 
plained, were  not  important.  (2)  The 
claim  that  the  ditch  followed  a  water  course, 
which  gave  to  the  public  an  easement  for 
the  construction  of  a  public  drain.  (3) 
That  the  expense  of  constructing  and  main- 
taining the  bridge  over  the  drain  did  not 
constitute  damages  for  property  taken  or 
injured,  within  tlie  law  of  eminent  domain. 
This  latter  point  is  stated  at  page  17  of  the 
printed  brief  of  defendant  in  error,  though 
it  is  not  fully  discussed.  Clearly  any  mat- 
ter of  fact  or  of  law  thus  presented,  which 
would  defeat  the  claim  of  plaintiff  in  error, 
is  germane  to  the  issue  presented  by  the 
cause.  It  is  not  the  practice  of  courts  to 
rest  their  decisions  upon  a  single  ground,  or 
upon  the  narrowest  possible  basis  of  fact. 
On  the  contrary,  every  consideration  which 
is  directly  controlling  of  the  actual  issue 
tendered  is  a  legitimate  ratio  decidendi. 
This  is  strikingly  illustrated  by  the  decision 
of  the  Supreme  Court  in  Union  P.  R.  Co. 
V.  Mason  City  &  Ft.  D.  R.  Co.  199  U.  S. 
160,  50  L.  ed.  134,  26  Sup.  Ct.  Rep.  19, 
and  in  the  decision  of  this  court,  speaking 
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by  Judge  Sanborn,  in  the  same  case,  64  C. 
C.  A.  .348,  128  Fed.  230.  There  the  trial 
court  based  the  defendant's  liability  upon 
written  contracts.  This  decision  the  Su- 
preme Court  affirmed.  It  then  went  fur- 
ther, and  rested  defendant's  liability  upon 
a  new  and  independent  ground  arising  out 
of  statutes.  It  was  earnestly  urge  by  dis- 
tinguished counsel  that  all  that  was  said  in 
this  second  part  of  the  opinion  was  obiter; 
but  the  Supreme  Court  and  this  court  held 
that  it  had  the  same  binding  force  as  that 
which  was  said  in  support  of  the  first 
ground  of  the  decision. 

If  the  drain  followed  a  water  course,  the 
public  had  a  legal  right  or  easement  to  use 
it,  and  the  plaintiff  could  base  no  claim  for 
damages  upon  such  a  use.  On  the  other 
hand,  if  the  expense  of  building  and  main- 
taining the  bridge  was  only  an  indirect 
and  incidental  result  of  a  public  improve- 
ment for  the  general  welfare  (200  U.  S. 
bottom  page  593), — if  it  arose  primarily 
out  of  plaintiff's  continuing  duty  to  main- 
tain its  own  railroad, — ^then  under  no  cir- 
cumstances could  it  be  regarded  as  dam- 
ages for  property  taken  or  injured.  In  so 
ruling,  the  opinion  responds  directly  to 
plaintiff's  claim.  Argument  which  shows 
that  plaintiff's  claim  is  without  founda- 
tion is  manifestly  as  pertinent  to  the  case 
as  the  other  defense,  which  shows  that 
defendant  possesses  a  right  inconsistent 
with  such  claim. 

It  is  also  true  that  there  are  features 
which  distinguish  the  present  case  on  the 
facts  from  the  case  of  Chicago,  B.  A,  Q. 
R.  Co.  V.  Illinois,  supra,  and  the  Iowa  cases 
referred  to  in  the  first  part  of  the  principal 
opinion.  There  the  easement  of  the  pub- 
lic in  the  water  course  was  sustained  no 
further  than  the  drainage  of  the  waters 
usually  flowing  in  the  course  and  surface 
waters  naturally  tributary  thereto.  In  the 
present  case  the  bed  of  a  small  stream  is 
enlarged  to  the  width  of  100  feet,  not  for 
the  purpose  of  carrying  off  the  waters  of 
the  stream  and  tributary  surface  waters, 
but  for  the  purpose  of  diverting  part  of  a 
river  from  its  natural  course  into  the  arti- 
ficial water  way  made  by  the  drain. 

It  seems  to  us  entirely  plain  that  the 
second  ground  of  the  decision  is  directly 
responsive  to  the  claim  asserted  by  plain- 
tiff, and  that  the  cause  could  not  properly 
be  disposed  of  without  a  consideration  of 
the  defense  which  it  discusses. 

Our  attention  is  also  called  by  the  mo- 
tion to  a  statute  which  was  passed  in  Iowa 
April  2,  1907,  more  than  two  years  after 
the  drain  was  established,  and  at  least  in 
part  constructed.  That  statute  requires 
drains  in  crossing  the  right  of  way  of  a 
railroad  to  be  located  ''at  the  place  of  thenat- 
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ural  water  way  across  such  right  of  way." 
Laws  1907,  chap.  95.  Throughout  the  brief  of 
plaintiff  in  error  in  this  case,  it  is  urged 
that  this  statute  is  not  applicable  to  the 
drain  here  in  question.  We  accepted  that 
contention,  without  expressly  deciding  the 
point.  We  are  entirely  clear  that  the  sec- 
tion to  which  our  attention  is  now  called 
could  have  no  application  to  a  drain  which 
had  previously  been  established  and  in  part 
constructed  before  the  statute  was  passed. 

We,  of  course,  recognize  the  fact  that  the 
entire  matter  of  the  location  of  drains  is 
subject  to  the  control  of  the  legislature, 
and  there  is  nothing  in  the  opinion  which 
could  throw  any  doubt  upon  the  rights  of 
railroads  under  the  statute  referred  to,  as 

« 

to  drains  established  after  the  law  became 
effective. 

The  motion  must  be  denied. 

Sanborn,  Circuit  Judge,  dissents. 


KANSAS   SUPREME  COURT. 

IRA  M.  CORE,  Appt., 

V. 

COUGHLIN  HARDWARE  CO. 

(—  Kan.  — ,  112  Pac.  115.) 

Judgment    —    on     pleadings    —    issue 
Joined. 

1.  Ordinarily  a  judgment  on  the  plead- 
ings in  favor  of  plaintiff  cannot  be  ordered 
in    a  case  where  issue  is  joined  upon  a  gener- 
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al  denial  and  other  defenses,  unless  the 
general  denial  is  overthrown  by  other  state- 
ments in  the  answer. 

Evidence  ^  uncontradicted  ^  ettect. 

2.  A  court  or  jury  is  not  required  to  be- 
lieve a  witness  or  accept  his  statements  as 
conclusive  merely  because  there  is  no  direct 
evidence  contradicting  his  statements. 

Appeal  -—  dispensing  with  exceptions. 

3.  The  new  Civil  Codfe  dispenses  with  the 
necessity  of  taking  or  saving  exceptions 
to  rulings  of  the  trial  court.  A  party  is 
now  entitled  to  have  all  rulings,  includinf^ 
the  giving  and  refusal  of  instructions,  re- 
viewed  on  appeal  without  notifying  the 
court  that  he  intends  to  have  the  ruling  re- 
viewed, or  preserving  an  exception  to  the 
ruling. 

Instructions  —  abandoned  issue  —  sah- 
mission. 

4.  Ordinarily  a  court  is  not  warranted  in 
submitting  to  a  jury  by  instructions  an 
issue  raised  by  a  pleading  which  is  aban- 
doned by  the  party  pleading  it,  and  in  sup- 
port of  which  no  testimony  is  presented. 

Bank  ^  gift  of  frauds  ^power  of  offi- 
cers. 

5.  Neither  the  cashier  of  a  national  bank 
nor  a  member  of  the  discount  board  who 
owns  a  majority  of  the  stock,  nor  the  two 
conspiring  together,  can  by  any  device 
or  fraud  give  away  the  funds  of  the  bank 
nor  use  them  to  pay  the  individual  debts 
of  either. 

Same  ^  duty  to  return. 

6.  If  these  officers  connived  together  to 
pay  the  debt  of  the  stockholder  to  his  credit- 
or by  the  entry  of  credits  in  the  book  of  the 
bank  in  favor  of  such  creditor,  based  on 
fictitious  notes,  and  the  amount  of  the 
credits  is  checked  out  by  the  creditor  with- 
out anyone  having  made  a  deposit  in  the 


Note.  ^  Liability  to  batik  of  one  who, 
t^Hthout  "knowledge  of  the  fraud, 
draws  out  funds  fraudulently  credit- 
ed to  him  by  officers  or  employees  of 
the  bank. 

The  decision  in  Cobk  v.  Couoiilin  Hard- 
ware Co.  seems  to  be  entirely  in  accord 
with  what  little  authority  there  is  on  the 
question  involved  in  the  title  to  this  note. 

The  ordinary  duties  of  the  cashier  are  to 
keep  the  notes,  funds,  bills,  and  other  choses 
in  action  of  the  bank,  to  be  used  from  time 
to  time  for  the  exigencies  of  the  bank;  to 
receive  directly  and  through  subordinate 
officers  all  moneys  and  notes  of  the  bank; 
to  surrender  notes  and  securities  upon  pay- 
ment; to  draw  checks;  to  withdraw  funds 
of  the  bank  -on  deposit;  and  generally  to 
transact,  as  the  excutive  officer  of  the  bank, 
the  ordinary  routine  of  business.  So,  when- 
ever the  other  officers  or  employees  of  a 
bank  deal  with  or  use  its  funds,  they  must 
be  about  the  bank's  business.  And,  as  per- 
sons dealing  with  a  bank  are  presumed  to 
know  the  ordinary  duties  of  the  cashier  or 
other  officers  and  employees,  it  seems  clear 
31  L.R.A.(N.S.) 


that  the  entry  of  a  credit  upon  a  depositor's 
bank  book,  whether  in  purported  payment 
of  a  debt  or  not,  without  at  the  same  time 
entering  a  credit  to  him  on  the  books  of  the 
bank,  and  without  receiving  some  note, 
check,  money,  or  thing  of  value  for  the 
bank,  is  an  act  not  within  the  scope  of  the 
officer's  or  employee's  authority,  and  not 
at  all  binding  on  the  bank. 

Hier  v.  Miller,  68  Kan.  258,  63  L.R.A.  952, 
75  Pac.  77,  and  Dowd  v.  Stephenson,  105 
N.  C.  468,  10  S.  E.  1101,  the  former  of 
which  is  a  leading  case  upon  this  point,  are 
both  cited  and  fully  discussed  in  Cobe  v. 
CouGHLiN  Hardware  Co.' 

In  Williams  v.  Dorrier,  135  Pa.  445,  19 
Atl.  1024,  the  cashier  of  a  private  bank- 
ing institution,  of  which  he  was  a  partner, 
notified  a  depositor  to  whom  he  was  per- 
sonally indebted  that  he  had  deposited 
$1,000  to  his  credit,  and  then  noted  the 
sum  in  the  books  of  the  bank.  Some  davs 
later  he  (cashier)  again  notified  the  de- 
positor that  he  had  deposited  another  $1,- 
000  to  his  credit,  but  he  did  not  ente^  the 
item  on  the  books  of  the  bank.  Subsequent- 
ly  both    items   were   entered   on  the    pass 
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bank  to  justify  the  entry  of  the  credits, 
and  without  the  sanction  of  the  board  of 
directors,  t]\e  creditor  who  drew  out  the 
money  without  giving  any  consideration 
therefor  is  liable  to  the  bank  for  the  i.ioney 
so  drawn  and  received  by  him,  although  he 
may  have  had  no  knowledge  of  the  fraud 
of  the  officers. 

(December  10,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Shawnee 
County  in  defendant's  favor  in  an  action 
lirought  to  recover  the  amount  of  a  debt 
alleged  to  be  owing  by  defendant  to  plain- 
tiff as  assignee  of  the  receiver  of  an  in- 
solvent bank.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mulvane  &  Gault,  for  appel- 
lant: 

Neither  Devlin,  as  director  and  principal 
stockholder,  nor  Hawley,  as  cashier  of  the 
bank,    nor    both    of    them    in    conjunction. 


had  any  authority  to  bind  the  bank  by 
any  agreement  or  transaction  which  contem- 
plated the  use  of  the  assets  of  the  bank 
for   their    individual    benefit. 

Coffin  v.  United  States,  162  U.  S.  664, 
40  L.  ed.  1109,  16  Sup.  Ct.  Rep.  943; 
Agnew  V.  United  States,  165  U.  S.  36,  41  L. 
ed.  624,  17  Sup.  Ct.  Rep.  235;  Hier  v. 
Miller,  68  Kan.  258,  63  L.R.A.  952,  76 
Pac.  77;  Dowd  v.  Stephenson,  105  N.  C. 
467,  10  S.  E.  1101;  Hennessey  Bros.  &  E. 
Co.  V.  Memphis  Nat.  Bank,  64  C.  C.  A. 
125,  129  Fed.  557. 

Mr.  D.  R.  Hite  also  for  appellant. 

Messrs.  Charles  Blood  Smith,  R.  F. 
Hayden,  George  P.  Hay  den,  and  Sam- 
uel Barnnm  for  appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  Ira  M. 
Cobe,  as  assignee  of  the  receiver  of  the 
insolvent  First  National  Bank  of  Topeka, 


book  of  the  depositor,  who,  in  the  mean- 
while, had  been  checking  on  the  account. 
In  an  action  by  the  receiver  of  the  bank 
to  recover  the  amount  paid  as  an  overdraft, 
it  was  held  that  the  receiver  could  not  re- 
cover the  $1,000  that  was  credited  both  on 
the  books  of  the  bank  and  in  the  pass  book 
of  the  depositor,  for,  as  to  that  amount, 
'*tb8  banking  firm  must  be  taken  to  have 
acquiesced  in  and  ratified  the  action  of  its 
cashier,  and  is  now  estopped  from  setting 
up  want  of  authority  in  the  casliier;"  but 
that  he  could  recover  the  $1,000  which  was 
credited  only  on  the  pass  book  of  the  de- 
positor. Baer,  P.  J.,  in  the  opinion  of  the 
court  below  in  this  case,  said:  "Viewed  in 
the  light  of  a  bank,  nor.  in  my  opinion, 
viewed  in  the  light  of  a  partnership,  was  it 
within  the  scope  of  the  powers  of  one  part- 
ner to  pay  out  the  funds  and  assets  of  the 
partnership  in  payment  of  his  own  individ- 
ual debts.  Though  a  partnership,  it  was 
doing  a  banking  business,  as  it  had  organ- 
ized itself  into  a  quasi  corporation,  with 
president,  directors,  and  cashier,  and  so  held 
itself  out  to  the  world.  But  whether  cash- 
ier or  partner,  he  could  not  pledge  the  cred- 
it of  the  firm  for  his  private  debts,  nor  pay 
his  own  private  debts  out  of  the  partner- 
ship funds.  Such  illegal  conversion  of  the 
funds  gave  to  his  private  or  separate  credit 
no  better  title  to  the  funds  than  he  him- 
self had.  The  defendant  is  presumed  to 
have  known  the  nature  and  extent  of  tlii* 
business  of  the  firm;  and.  if  the  act  of  tii»' 
partner  becomes  a  fraud  upon  his  copart- 
ners, his  creditor  who  takes  the  benefit  of 
the  act,  with  knowledge  that  it  is  beyond 
the  scope  of  the  business  of  the  partnership, 
hi  me  If  becomes  guilty  of  a  fraud,  unless  in 
Rome  way  he  shows  some  express  authority 
^iven  to  such  partner,  or  some  positive  or 
implied  recofifnition  and  confirmation  of 
his  act  bv  the  firm.  If  tlie  act  was  not 
within  the  scope  of  the  powers  of  Du  Bois, 
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either  as  cashier  or  partner,  as  it  certainly, 
under  all  the  evidence,  was  not,  then,  as  the 
defendant  must  be  presumed  to  know  the 
scope  of  the  powers  of  a  cashier,  as  well  as 
the  powers  of  a  partner  in  the  scope  of  the 
particular  business,  no  title  passed  to  the 
money  checked  out,  and  the  partners  may 
reassert  their  claims  to  it  by  treating  it  as 
an  overdraft,  and  recover  back  the  money 
paid  on  the  checks." 

In  Home  Sav.  Bank  v.  Otterbach,  133 
Iowa,  160,  124  An..  St.  Rep.  267,  112  N.  W. 
769,  where  the  cashier  of  a  bank,  in  order 
to  pay  a  personal  indebtedness  of  $1,030, 
drew  a  draft  of  his  own  bank  on  a  distant 
correspondent  for  $1,000,  payable  to  his 
creditor,  and  entered  a  credit  of  $30  in  the 
pass  book  of  the  creditor,  who  thereupon 
surrendered  the  evidence  of  the  debt,  and 
subsequently  drew  out  the  $30  entered  to 
his  credit,  as  well  as  received  the  proceeds 
of  the  draft  issued  to  him,  it  was  held  that 
the  bank  was  entitled  to  recover  the  entire 
amount  received  by  the  creditor.  The  court 
said  that  this  transaction,  involving  the 
payment  by  the  cashier  of  his  individual 
note  with  the  bank's  draft,  would  not  have 
been  different  in  legal  effect  if  he  had  paid 
the  creditor  by  handing  over  to  him  at  the 
cashier's  window  bills  taken  with  the  credit- 
or's knowledge  from  the  cash  of  the  bank 
lying  on  its  counter;  that  the  creditor  was 
charged  with  knowledge  that  the  draft  given 
to  him  was  one  drawn  on  the  bank's  funds, 
and  while  he  might  assume,  for  the  purpose 
of  being  relieved  from  any  criminal  liabili- 
ty, that  the  cashier  was  acting  under  some 
arrangement  with  tlie  hank  by  which  he  was 
authorized  to  use  tlie  bank's  funds  to  pay 
his  individual  debt,  he  could  not,  as  against 
a  showing  that  the  cashier  acted  without 
.any  authority  in  thus  diverting  the  funds  of 
the  bank,  insist  on  the  right  to  retain  the 
funds  thus  diverted.  No  specific  mention 
was  made  of  the  ground  on  which  the  right 
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against  the  Coughlin  Hardware  Company, 
to  recover  $4,000  alleged  to  have  been  due 
the  bank  for  money  obtained  from  the  bank 
by  the  hardware  company.  It  was  alleged 
and  shown  that  on  May  20,  1905,  the  books 
of  the  bank  disclosed  that  the  Coughlin 
Hardware  Company  had  overdrawn  its  ac- 
count to  the  amount  of  $1,344.18,  and  that 
upon  that  date  a  demand  note  for  $1,500, 
payable  to  the  bank,  was  given  to  the  bank, 
signed  "Coughlin  Hdw.  Co.,  by  Chas.  J. 
Devlin,"  and  the  amount  of  the  note  was 
credited  to  the  account  of  the  hardware 
company.  Three  days  later  the  books  of  the 
bank  showed  that  the  hardware  company 
had  again  overdrawn  its  account,  and  a 
similar  note  dated  May  24,  1905,  for  $2,- 
500,  payable  to  the  bank,  was  executed, 
which  was  also  signed  "Coughlin  Hdw.  Co., 


by  Chas.  J.  Devlin."  The  credits  received 
on  these  notes,  amounting  to  $4,000,  were 
entered  upon  the  deposit  book  of  the  hard- 
ware company  as  of  the  dates  the  notes 
were  given,  and  the  hardware  company 
from  time  to  time  checked  against  such 
account  and  the  credits  by  reason  of  such 
notes  until  the  full  amount  of  $4,000  was 
checked  out.  In  addition  to  the  foregoing 
facts,  Cobe  alleged  that,  although  the  hard- 
ware company  had  received  the  $4,000 
from  the  bank,  and  had  become  indebted  to 
the  bank  and  the  assignee  in  that  amount, 
it  had  failed  to  pay  the  same  upon  demand, 
and  for  this  amount,  with  inter  est,  the 
assignee,  Cobe,  asked  judgment  The  hard- 
ware company  answered  with  a  general 
denial,  and  alleged  that  C.  J.  Devlin  owned 
a  majority  of  the  stock  of  the  bank  and  wae 


of  the  bank  to  recover  the  $30  rested,  but 
it  is  evident  that  the  court  was  of  the  opin- 
ion that  the  circumstance  that  the  entire 
business  was  a  private  transaction  was 
sufficient  to  put  it  up  to  the  creditor  to  as- 
certain the  extent  of  the  cashier's  authori- 
ty. 

So,  in  Langlois  v.  Gragnon,  123  La.  453, 
22  L.R.A.(KS.)  414,  49  So.  18,  it  is  held 
that  the  mere  notification,  by  the  cashier 
of  a  bank,  to  his  individual  creditor,  that 
he  had  placed  the  amount  of  the  debt  to  the 
latter's  credit  on  the  books  of  the  bank, 
when,  as  a  matter  af  fact,  he  neither  ^ en- 
tered the  credit  on  the  books  of  the  bank 
nor  placed  it  on  the  pass  book  of  the  credit- 
or, even  though  it  was  followed  by  the  hon- 
oring of  his  check  for  a  poi-tion  of  the 
amount,  did  not  charge  the  bank  with  re- 
sponsibility for  the  credit.  From  the  cir- 
cumstance that  this  holding  was  made  by 
the  court  in  the  affirmance  of  a  judgment 
rendered  in  favor  of  the  bank  in  an  action 
which  the  creditor  had  brought  against  it, 
apparently  for  the  amount  that  the  cashier 
stated  he  had  placed  to  the  creditor's  ac- 
count, it  is  clearly  deducible  that  had  the 
bank  sued  to  recover  the  amount  drawn  out 
by  the  creditor  on  the  strength  of  the  cash- 
ier's notification,  it  would  have  been  held 
that  it  could  recover. 

An  interesting  case,  although  not  strictly 
within  the  scope  of  this  note,  is  Webb  v. 
Stasel,  4  Ohio  N.  P.  N.  S.  587.  Here  the 
same  individual,  who  was  the  cashier  of  a 
bank  and  secretary  of  a  building  associa- 
tion, fraudulently  credited  himself  on  the 
books  of  the  bank  with  $10,000,  in  order 
that  he  might,  with  apparent  propriety, 
credit  himself  as  secretary  of  the  building 
association  with  a  like  sum  on  the  pass 
book  of  the  association.  On  the  faith  of  this 
credit  the  building  association  paid  the 
money  out  to  stockholders  as  dividends. 
Subsequently  both  institutions  failed,  and 
in  an  action  by  the  receiver  of  the  building 
association  against  the  receiver  of  the 
bank,  to  recover  the  item,  among  others, 
covered  by  the  credit  given,  it  was  held  that 
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the  petition  in  this  regard  should  be  dis- 
missed, llie  court  said:  "The  transactions 
were  purely  fictitious,  with  an  intent,  as 
the  court  views  it,  to  deceive  the  directors 
of  the  building  association.  There  was  no 
semblance  of  good  faith  on  the  part  of  Ling- 
afelter  [the  cashier  and  secretary]  in  either 
of  these  transactions.  There  was  no  cash 
passed  at  the  bank  and  no  credit  asked  for 
by  him  from  the  bank.  He  had  been  informed 
that  there  was  a  shortage  in  the  building 
association  of  a  very  considerable  amount. 
.  .  .  He  became  intensely  interested  in 
keeping  this  condition  from  the  ears  of  the 
public,  and  especially  those  who  were  pa- 
trons of  the  institution  of  which  he  was 
secretary.  It  was  time  for  the  declaration 
and  payment  of  a  dividend.  The  building 
association  had  no  surplus  earnings  out  of 
which  a  dividend  could  be  declared,  much 
less  paid.  The  stockholders  were  not  en- 
titled to  a  dividend  except  out  of  the  net 
earnings,  and  there  were  none;  on  the  con- 
tra^, there  was  a  deficit  ...  of  which 
the  secretary  was  then  advised.  A  failure 
to  declare  a  dividend  he  knew  would  result 
in  an  exposure  of  the  condition,  while  the 
payment  of  a  dividend  would  allay  sus- 
picion, if  any  existed.  To  accomplish  this 
purpose,  this  fictitious  credit  to  himself, 
without  the  knowledge  or  consent  of  the 
bank,  was  made;  and  the  stockholders  re- 
ceived a  dividend  which,  under  the  circum- 
stances, they  were  not  entitled  to,  out  of  the 
funds  of  the  bank.  Each  honestly  thought 
that  the  dividend  check  received  by  him  rep- 
resented the  earnings  of  the  capital  invested 
by  him;  but  it  did  not;  there  were  no  earn- 
ings. .  .  .  It  is  claimed  that  the  build- 
ing association,  upon  the  faith  of  this  cred- 
it, paid  out  the  amount  to  its  stockholders 
as  dividends.  Well,  the  stockholders  were 
not  entitled  to  a  dividend,  and  each  received 
more  than  was  coming  to  him  in  just  the 
amount  he  received  as  a  dividend.  Under 
what  principle  of  law  or  eqi^ity  can  he  claim 
that  the  building  association  is  entitled  to 
recover  this  amount,  that  he  may  ultimate- 
ly participate  in  its  distribution!"    K  M.  S. 
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a  director  who  largely  controlled  its  af- 
fairSy  and  that  he  owned  and  controlled 
certain  coal  companies  which  were  indebted 
to  the  hardware  company,  and  that  he 
agreed  to  pay  on  this  indebtedness  $4,000, 
and  that  the  credits  in  the  bank  of  $1,500 
and  $2,500  were  made  in  compliance  with 
this  agreement.  It  also  alleged  that,  if 
any  loan  was  made  or  discount  extended  by 
virtue  of  the  notes,  it  was  made  to  Devlin 
himself,  and  that  the  bank  knew  that  the 
notes  had  not  been  executed  by  the  hard- 
ware company.  It  further  alleged  that  it 
had  no  notice  that  Devlin  had  executed 
the  notes  until  the  bank  had  become  a 
bankrupt.  The  answer  contained  a  veri- 
fied denial  of  the  execution  of  the  notes 
and  the  right  of  Devlin  to  execute  them. 
In  the  reply  Cobe  denied  generally,  and  also 
made  specific  denials  of  certain  averments 
of  the  answer.  He  also  alleged  that  the 
hardware  company  presented  its  claim  of 
indebtedness  against  the  coal  company 
mentioned  in  a  bankruptcy  proceeding, 
but  did  not  credit  that  company  with  the 
$1,500  and  $2,500  payments  referred  to  in 
the  answer.  At  the  trial,  the  cashier 
of  the  bank  testified  on  behalf  of  Cobe 
that  Devlin  owned  a  majority  of  the  stock, 
was  a  member  of  the  discount  board,  and 
to  a  great  extent  controlled  the  affairs  of 
the  bank.  He  testified  of  the  overdrafts 
of  the  hardware  company,  and  that  Devlin 
came  in  and  handed  him  the  notes  which 
were  discounted,  and  that  on  his  direction 
the  amounts  of  the  notes  were  credited 
to  the  account  of  the  hardware  company. 
He  also  testified  that  he  recognized  that 
the  signature  on  the  notes  was  not  the  one 
usually  attached  to  the  paper  of  the  com- 
pany, but  that  he  understood  Devlin  to  be 
a  partner  or  stockholder  in  the  hardware 
company,  and  he  therefore  assumed  that 
the  notes  were  the  paper  of  the  company, 
and  he  accepted  them  in  payment  of  the 
overdrafts,  and  passed  the  amounts  to  the 
credit  of  the  company.  In  addition  to  the 
testimony  of  the  cashier,  the  evidence  con- 
sisted of  the  notes,  slips,  and  book  entries 
of  the  bank.  No  testimony  whatever  was 
offered  in  behalf  of  the  hardware  company, 
and  the  trial  court,  after  overruling  a 
motion  for  judgment  on  the  pleadings  and 
one  to  instruct  a  verdict  for  Cobe,  sub- 
mitted the  case  to  the  jury  on  instructions 
of  which  there  is  complaint,  and  the  jury 
later  returned  a  verdict  for  the  hardware 
company. 

It  is  first  argued  that  the  court  erred  in 
denying  the  motion  by  appellant  for  judg- 
ment on  the  pleadings;  but,  as  the  answer 
of  appellee  set  up  a  general  denial  as  its 
defense  to  the  cause  of  action  stated  in 
the  petition,  the  motion  could  not  well  be 
31  LJLA.(N.S.) 


sustained.  The  appellant  did  not  demur 
to  the  answer  or  any  of  the  defenses  alleged 
in  it.  It  is  plausibly  argued  that  the 
second  count  of  the  answer  did  not  state  a 
defense  to  the  action;  but,  if  a  demurrer 
had  been  sustained  to  that  count,  the  de- 
nials would  have  remained,  which  of  them- 
selves are  sufficient. 

The  next  contention  is  that  the  court 
should  have  directed  a  verdict  for  appel- 
lant. It  is  true  that  no  testimony  was  of- 
fered in  behalf  of  appellee;  but  a  court  or 
jury  is  not  required  to  accept  a  statement 
of  a'  witness  as  conclusive,  although  there 
may  be  no  direct  evidence  contradicting 
his  statements,  and  hence  the  court  could 
not  direct  the  verdict.  Atchison,  T.  &  S.  F. 
R.  Co.  y.  Geiser,  68  Kan.  281,  75  Pac.  63, 
1  A.  &  E.  Ann.  Cas.  812;  Jevons  v.  Union 
P.  R.  Co.  70  Kan.  491,  78  Pac.  817. 

There  is  complaint  and  reason  to  com- 
plain of  the  instructions  upon  which  the 
case  was  submitted  to  the  jury.  Appellee 
insists  that,  as  the  record  and  abstract 
fail  to  show  that  any  exceptions  were  taken 
to  the  instructions  of  the  court,  they  are 
therefore  not  open  to  review.  The  pro- 
visions of  the  old  Code  (Code  Civ.  Proc), 
extending  from  §  209  to  and  including  § 
305  (Gen.  Stat.  1901,  §§  4746--4752),  re- 
lating to  the  taking  of  exceptions,  are 
wholly  omitted  from  the  new  (Hode.  Under 
the  old  Code,  error  of  law  occurring  at  the 
trial  was  a  ground  for  a  new  trial,  but  was 
not  available  unless  "excepted  to  by  the 
party  making  the  application,"  while  in 
the  new  Code  this  reference  to  an  exception 
is  omitted,  and  an  aggrieved  party  whose 
substantial  rights  are  affected  may  now 
have  a  new  trial  for  "erroneous  rulings  or 
instructions  of  the  court"  without  the  for- 
mality of  an  exception.  New  Code  Civ. 
Proc.  §  305  (Gen.  Stat.  1909,  §  5899).  Of 
course,  a  party  cannot  obtain  a  reversal  of 
a  judgment  because  of  an  instruction  which 
he  induced  the  court  to  give,  nor  for  an  er- 
roneous ruling  which  he  invited  the  court 
to  make.  By  striking  from  the  Code  all 
of  the  provisions  relating  to  exceptions,  the 
legislature  manifestly  intended  to  dispense 
with  the  taking  of  exceptions  which  in 
actual  practice  had  largely  become  a  mere 
formality.  It  is  no  longer  necessary  for  a 
party  to  notify  the  trial  court  that  he  in- 
tends to  have  a  ruling  reviewed  on  ap- 
peal, or  to  have  an  objection  saved  by  a 
record  entry.  Kelley  &  L.  Mill  Co.  v. 
Schreiber,  82  Kan.  403,  108  Pac.  816.  After 
calling  the  attention  of  the  jury  to  the 
contention  of  appellant,  and  that  appellee 
had  formed  an  issue  by  a  general  denial 
and  by  the  special  denial  challenging  the 
authority  of  Devlin  to  execute  the  notes, 
the    court    presented    in    some    detail    the 
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claims  of  appellee  on  its  second  defense, 
upon  which  no  evidence  had  been  offered. 
Appellee,  as  we  have  seen,  did  set  up  that 
Devlin  owned  it,  and  that  he  had  agreed 
to  pay  money  into  the  bank  for  it,  and  that 
the  credits  extended  because  of  the  notes 
executed  for  the  appellee  by  Devlin  were  in 
compliance  with  this  agreement;  and  fur- 
ther, that  the  execution  of  the  notes  with- 
out authority  was  a  shift  and  device  of 
Devlin,  in  connivance  with  the  cashier,  to 
raise  $4,000  to  pay  on  his  indebtedness  to 
appellee,  and  was  in  fact  a  loan  from  the 
bank  to  Devlin;  but  this  defense  appears  to 
have  been  abandoned  by  appellee,  as  no 
proof  of  these  averments  was  offered.  The 
submission  of  these  questions  to  the  jury 
without  evidence  was  unwarranted  and 
quite  likely  to  have  been  prejudicial. 
Aside  from  that,  the  defense  itself  is  de- 
fective. Neither  the  cashier  nor  a  stock- 
holder of  a  bank  can  by  any  device  or 
fraud  give  away  its  funds,  nor  can  they 
use  them  to  pay  their  individual  debts  to 
appellee  or  anyone  else.  Appellee  had  over- 
drawn its  account  with  the  bank  and  was 
indebted  to  it.  Assuming,  as  we  may,  that 
Devlin  was  without  authority  to  executti 
the  notes,  and  that  they  were  worthless, 
the  bank  never  received  anything  from  ap- 
pellee on  its  debt  nor  for  the  $4,000  drawn 
out  of  the  bank  by  it.  It  obtained  this 
sum  from  the  bank  on  its  checks  over  and, 
above  its  deposits,  for  which  no  consider- 
ation was  paid  to  the  bank.  The  funds  of 
the  bank  could  not  be  diverted  or  appro- 
priated to  the  individual  debts  of  Devlin  or 
the  cashier  by  the  mere  agreement  between 
Devlin  and  the  appellee  to  enter  a  credit 
in  its  favor.  The  appellee  had-  paid  noth- 
ing to  the  bank,  and  the  bank  had  re- 
ceived nothing  to  warrant  such  a  credit. 
If  something  had  been  received  by  the  bank 
or  something  had  been  accepted  by  tlie 
governing  board  as  a  basis  for  the  credit, 
other  considerations  and  liabilities  might 
arise. 

Hier  v.  Miller,  68  Kan.  258,  63  L.R.A. 
952,  75  Pac.  77,  illustrates  the  effect  of 
entering  a  credit  in  a  bank  book  by  a 
cashier  and  allowing  the  amount  of  it  to  be 
drawn  out  in  payment  of  the  cashier's 
debt,  when  there  was  in  fact  no  deposit, 
and  also  where  the  creditor  was  entirely 
innocent  of  the  misappropriation.  There 
the  cashier  was  indebted  individually  to  a 
depositor  of  the  bank.  He  pretended  to 
make  several  deposits  in  favor  of  the  cred- 
itor as  pa^^ments  on  that  debt,  and  entered 
credits  of  the  amounts  upon  her  pass  book. 
A  (inal  settlement  was  had  between  them, 
and  in  consideration  of  the  credits  thus 
extended,  the  note  representing  the  debt  of 
the  cashier  was  surrendered,  and  for  a 
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balance    that    was    still    due    her    a    cash- 
ier's   draft    on    another    bank    was    drawn. 
No     money    was     deposited     in     the    bank 
when    the    credits    were    entered,    and    no 
other  officer  of  the  bank  knew  of  the  trans- 
action;   but    the    creditor    acted    in    good 
faith  throughout  the  transaction,  and  knew 
nothing  of  the  fraudulent  diversion  of  the 
funds.     It  was  held  that  the  cashier  could 
not  pay  his  debt  in  that  manner,  and  that 
the    receiver    of    the    bank,    which,    in    the 
meantime,  had  become  insolvent,  could  re- 
cover    from     the     innocent     creditor     the 
amount    of    the    bank's    money    which    she 
had  checked  out  on  the  faith  of  the  fraudu- 
lent entries  of  credit.     In  referring  to  the 
entries    of    credit    in    the    creditor's    pass 
book,    it   was   said:      "Those    entries    were 
made  in   payment  of  the  cashier's  private 
debt;  and  if  of  any  effect  at  all,  amounted 
to   an   appropriation   of  the  money  of   the 
bank  to  the  discharge  of  his  personal  ob- 
ligations.    The  cashier  had  a  right  to  dis- 
pose of  the  funds  of  the  bank  for  purposes 
contemplated  by  its  charter.     For  this  his 
office   is  a  warrant  of  authority.     But   he 
could  not  absorb  the  funds  of  the  bank  in 
the  satisfaction  of  his  private  debts  with- 
out an  express  and  special  authorization." 
On    the   question    of    whether    the    creditor 
could    rely   on    the    apparent    authority    of 
the  bank  officer  when  he  undertook  to  ex- 
tend a  credit  in  the  payment  of  his  debt, 
it  was  said:        "Whether  or  not  such  au- 
thority   actually    did    exist    the    defendant 
was   bound  to   inquire.      It   has   been   well 
understood  from  of  old  that  no  man   can 
serve  two  masters.     He  will  hold  either  to 
one  or  to  the  other.    For  a  like  reason  the 
cashier   could  not  serve  both   himself   and 
the  bank  in  a  single  transaction,  and,  be- 
cause  he   was   attempting   such   a   perilous 
thing,  the  defendant  was  put  upon  guard 
as   to  the   extent   of   his   power."     On   the 
same  line  it  was  further  said:     "The  cash- 
ier of  a  bank   may  not  pledge  the   credit 
of    the   corporation    or    use    the    corporate 
assets  for  the  satisfaction  of  his  individual 
indebtedness,    without    the   consent    of    the 
board  of  directors.     That  is  a  use  foreign 
to  the  charter  purposes  of  the  corporation: 
and,  because  such  conduct  falls  outside  the 
scope  of  a  cashier's  lawful  authority,  'any- 
one  dealing   with   him   privately   must   do 
so  at  his  peril." 

Devlin  and  the  cashier,  acting  in  con- 
nivance with  him,  could  no  more  appro- 
priate the  funds  of  the  bank  to  pay  the  in- 
dividual debts  of  Devlin  without  the  sanc- 
tion of  the  board  of  directors  than  could 
the  cashier  of  the  bank  in  the  cited  case, 
and  it  was  incumbent  on  the  appellee,  as 
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it  was  upon  the  creditor  in  that  case,  to 
inquire  whether  the  officers  of  the  bank 
were  acting  within  the  scope  of  their 
authority.  If  appellee  intrusted  Devlin  to 
make  a  deposit  or  procure  a  credit  for  it  in 
the  bank,  it  devolved  upon  it  to  see  that 
the  deposit  was  actually  made,  or  that  a 
real  credit  was  obtained.  The  fact  that 
Devlin  was  a  member  of  the  discount  board 
and  owned  a  majority  of  the  stock  did  not 
give  validity  to  the  action  of  the  cashier 
nor  relieve  appellee  from  responsibility 
for  the  funds  which  were  obtained  from  the 
bank,  if,  as  alleged,  the  cashier  and  Devlin 
connived  together  to  obtain  $4,000  of  the 
bank's  money  with  which  to  pay  Devlin's 
debt.  In  Dowd  v.  Stephenson,  105  N.  C. 
468,  10  S.  £.  1101,  a  president  of  a  bank, 
who  was  indebted  to  another,  instructed 
the  cashier  to  pay  the  checks  of  his  credit- 
or out  of  the  funds  of  the  bank.  This  was 
done  for  the  president's  convenience.  The 
creditor's  account  was  overdrawn,  but  the 
checks  were  honored  by  tlie  cashier  on  the 
instructions  of  the  president,  who  appeared 
to  be  indebted  to  the  creditor  more  than 
the  amount  of  the  overdraft.  The  cashier 
stated  that  he  honored  these  checks  and 
looked  to  the  president  to  pay  them.  No 
notice  was  sent  to  the  creditor  of  his  over- 
drafts, but  the  checks  were  charged  on  the 
books  of  the  bank  to  the  creditor.  It  was 
decided  that  "in  the  absence  of  special 
authority  for  such  purpose,  neither  its 
president  nor  its  cashier,  nor  these  officers 
acting  conjointly,  had  authority  or  right 
to  appropriate  and  devote  any  part  of  the 
funds  of  the  bank  of  which  the  plaintiff 
ia  receiver  to  the  payment  of  such  presi- 
dent's personal  debt  due  to  the  defendant. 
Such  authority,  ordinarily,  was  beyond  the 
scope  of  the  purpose  and  duties  of  such  of- 
ficers. No  doubt  the  directors — the  govern- 
ing authority  of  the  bank — might  allow 
them  to  exercise  such  power,  or  they  might 
ratify  such  transaction;  but  it  must  in 
Fome  way  sufficiently  appear  that  they  did." 
See  also  First  Nat.  Bank  v.  Drake,  29 
Kan.  311,  44  Am.  Rep.  646;  £1  Capitan 
Land  &  Cattle  Co.  v.  Boston -Kansas  City 
Cattle  Loan  Co.  65  Kan.  359,  69  Pac.  332. 
Other  considerations  would  arise  where 
there  was  some  authorization  or  ratifica- 
tion of  the  acts  of  the  officers  by  the  board 
of  directors,  or  where  there  were  facts 
that  would  estop  the  bank  to  deny  the 
authority  of  the  officers;  but,  as  there  was 
no  proof  supporting  these  theories,  there  is 
no  occasion  to  discuss  them. 

The  instructions  of  the  court  did  not 
conform  with  these  views,  and,  besides, 
there  was  no  basis  in  the  evidence  for  some 
of  the  instructions  that,  were  given,  and, 
for  the  error  of  the  court  in  charging  the 
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jury,   the   case   will  be   reversed,   and  the 
cause  remanded  for  a  new  trial. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


KENTUCKY  COURT  OF  APPEALS. 

CUMBERLAND   PIPE   LINE   COMPANY, 

Appt., 

V. 

JOHN   STAMBAUGH  et   al. 

(137  Ky.  528,  126  S.  W.  106.) 

Pleading  —  obstruction  of  stream  —  al- 
legation of  duty. 

1.  One  suing  for  injury  caused  by  an  ob- 
struction to  his  use  of  a  navigable  stream 
need  not  allege  that  defendant  owed  him  the 
duty  not  to  obstruct  the  stream,  since  he 
owed  such  duty  to  all  having  the  right  to 
use  the  stream. 

Proximate  cause  —  delay  of  timber  — 
flood. 

2.  The  delay  of  a  run  of  timber  by  an 
obstruction  of  the  stream  which  prevents 
its  getting  to  market  before  a  flood'  which 
carries  it  away  is  the  pioxiinate  cause  of 
its  loss. 

Trial  —  Inslrnctlons  —  lecrnl  qiieRtlon. 

3.  The  court  cannot  by  its  ifiHtructions 
leave  to  the  jury  the  solving  of  a  question 
of  law. 

<  March  8,  1910.) 

Note.  —  Delayiuff  ncn  of  logn  an  proxl" 
mate  cauae  of  Ions  from  hifth  water, 
wind,  or  other  aIniUar  cause. 

Although  there  are  many  cases  on  the 
general  question  as  to  what  is  the  proxi- 
mate cause  of  loss  or  injury  to  goods  due 
to  floods,  storms,  or  other  acts  of  God,  but 
few  cases  have  been  found  dealing  directly 
with  the  question  whether  and  under  what 
circumstances  a  delay  in  the  run  of  logs 
is  the  proximate  cause  of  their  loss  occa- 
sioned by  high  water,  wind,  or  other  similar 
cause. 

In  Marsh  v.  Great  Northern  Paper  Co. 
101  Me.  489,  64  Atl.  844,  the  negligent  delay 
of  a  log  driving  company  to  drive  a  large 
niunber  of  logs  during  the  season  when  there 
was  suflficient  water  was  held  to  be  the 
proximate  cause  of  their  loss,  where  it 
appeared  that,  because  of  such  negligent 
delay  early  in  the  season,  the  logs,  after 
they  had  been  driven  part  of  the  distance, 
were  further  delayed  by  a  severe  drought, 
and  then,  because  of  the  unusual  early  freez- 
ing of  the  river,  frozen  in,  resulting  in  their 
being  carried  away  by  the  winter  and  spring 
frefihets.  The  defendant's  first  contention 
was  that  the  delay,  after  they  in  fact  had 
started  to  drive  the  logs,  was  occasioned 
solely  by  the  severe  drouglit  of  that  season. 
The  court,  however,  said:     "The  defendant 
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APPEAL  by  defendant  from  a  judg- 
ment of  the  Circuit  Court  for  John- 
eon  County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
unlawful  obstruction  of  a  navigable  stream. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  D.  Sublett,  for  appellant: 

There  can  be  no  negligence  where  there 
is  no  breach  of  duty. 

1  Shearm.  &  Redf.  Neg.  §  15;  Hughes  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  91  Ky. 
626,  16  S.  W.  275;  Lousiville  Gas  Co.  v. 
Kaufman,  S.  &  Co.  105  Ky.  157,  48  S.  W. 
434;  Setter  v.  Maysville,  114  Ky.  60,  69 
S.  W.  1074;  Thomp.  Neg.  §  44;  Whittaker's 
Smith,  Neg.  p.  13. 

Appellant's  pipe  line  would  not  have 
caused  the  loss  of  appellee's  cross- ties,  if 
it   had  not   been    for    the   tides   in   Toms 


creek  and  the  high  water  in  Big  Sandy 
river.  Therefore  it  was  not  the  proximate 
cause  of  the  injury. 

Cooley,  Torts,  §  70;  Thomp.  Neg.  §  47; 
Louisville  &  N.  R.  Co.  v.  Keiffer,  132  Ky. 
419,  113  S.  W.  433. 

On  petition  for  rehearing. 

Mr.  O.  H.  Waddle,  also,  for  appellant: 

A  private  individual  has  no  right  to  sue 
for  a  public  nuisance,  and  if  the  appel- 
lant's pipe  line  was  an  obstruction  to  the 
navigation  of  Toms  creek,  a  navigable 
stream,  then  the  pipe  line  was  a  nuisance. 

Shields  v.  Louisville  &  N.  R.  Co.  97  Ky. 
103,  27  L.R.A.  680,  29  S.  W.  978;  Barr  ▼. 
Stevens,  1  Bibb,  293;  Seifried  v.  Hays,  81 
Ky.  377,  50  Am.  Rep.  167;  Cincinnati 
Cooperage  Co.  v.  Com.  11  Ky.  L.  Rep.  629. 

Messrs.  Vaughan,  Howes,  A  Howes  for 
appellees. 


had  undertaken  to  drive  a  great  quantity 
of  logs,  about  80,000,000  feet,  a  distance  of 
almost  a  hundred  miles,  across  lakes,  over 
rapids,  and  past  difficult  places  of  all  de- 
scriptions. If,  through  negligence,  its  serv- 
ants delayed  moving  this  drive  with  reason- 
able diligence  when  conditions  were  favor- 
able, they  should  have  anticipated  the 
chance  that  later  these  conditions  might 
become  most  unfavorable,  that  there  might 
be  a  severe  drought  which  would  greatly 
delay,  or  even  perhaps  make  it  impossible 
to  continue,  the  drive,  because  unfavorable 
log  driving  conditions  and  droughts  at 
that  season  of  the  year  are  matters  of  fre- 
quent occurrence.  The  successful  accom- 
plishment of  an  undertaking  of  this  magni- 
tude, so  that  the  drive  would  be  concluded 
before  the  freezing  of  the  river,  permitted 
of  no  considerable  delay  from  the  very  begin- 
ning of  the  driving,  and  especially  during 
the  period  when  .the  conditions  were  favor- 
able and  the  water  abundant.  The  earlier 
delay  could  have  been  prevented;  the  later 
drought,  or  at  least  the  chance  of  such  a 
drought,  should  have  been  anticipated.  We 
are  therefore  unquestionably  of  the  opinion 
that  the  defendant's  negligence,  which  a 
majority  of  tlie  court  are  of  the  opinion 
that  a  jury  would  have  been  authorized 
in  finding,  was  the  proximate  cause  of  the 
late  delivery  at  tlie  Penobscot  boom."  The 
driving  company  then  claimed  that  the 
actual  causes  of  the  loss  were  the  spring 
freshets.  The  court  in  this  regard  said: 
"If  these  had  been  unprecedented  freshets, 
and  if  the  loss  would  only  have  been  oc- 
casioned by  an  unprecedented  freshet,  there 
would  be  great  force,  of  course,  in  this 
position.  And  if,  independently  of  the  fact 
that  the  logs  became  frozen  in  the  ice  of 
the  river,  they  had  been  lost  by  reason  of 
the  occurrence  of  any  freshet,  it  might  well 
be  claimed  that  the  arrival  of  the  logs,  in 
conjunction  with  the  occurrence  of  a 
freshet,  merely  created  an  occasion  or  oppor- 
tunity or  condition  for  the  injury,  since 
freshets  are  liable  to  occur  at  any  time; 
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and  one  might  have  occurred  so  as  to  have 
occasioned  the  loss  of  the  logs  if  they  had 
arrived  much  earlier  in  the  boom.  Under 
such  circumstances  the  defendant's  earlier 
negligence  might  have  been  only,  in  connec- 
tion with  the  other  incidents,  a  cause  of 
the  final,  direct,  and  proximate  cause  by 
which  the  damages  sought  to  be  recovered 
were  immediately  occasioned,  and  the  de- 
fendant's negligence  might  not  be  called  the 
proximate  cause  of  the  injury.  .  .  .  But 
this  loss  cannot  be  attributed  to  the  ma^i- 
tude  of  the  two  freshets  referred  to,  since 
there  was  evidence  from  which  a  jury  would 
be  justified  in  finding  that  the  logs  would 
have  been  lost,  unsecured  as  they  were,  dur- 
ing any  ordinary  freshet  which  might  hap- 
pen while  the  logs  were  in  this  condition. 
Nor  do  we  think  that  the  loss  of  the  logs 
can  be  attributed  to  the  freshets  at  all, 
although,  certainly,  if  there  had  been  no 
freshet,  the  logs  would  not  have  been  car- 
ried away;  but  rather  to  the  conjunction 
of  these  causes,  the  defendant's  negligence, 
whereby  the  logs  were  not  delivered  until 
the  13th  of  November,  when  they  might 
and  should  have  been  delivered  much  earlier, 
and  the  freezing  of  the  river  at  that  date, 
which  was  undoubtedly  unusually  early. 
But  the  defendant  must  have  anticipated 
the  necessity  of  driving  the  logs  in  before 
the  river  froze,  and  must  have  known  that 
if  they  were  not  driven  into  the  boom  in 
season  to  be  properly  secured  before  the 
river  froze,  there  was  danger  of  the  loss 
of  the  logs  when  the  first  freshet  came,  as 
it  was  almost  sure  to  come  at  some  time, 
in  precisely  the  way  that  they  were  lost 
during  those  two  freshets.  Appreciating 
the  necessity  of  concluding  the  drive  before 
the  freezing  of  the  river,  and  realizing  the 
danger  of  loss  if  it  was  not  done,  the 
defendant  should  have  also  anticipated  that 
there  is  always  the  chance  that  the  river 
may  freeze  unusually  early.  Climatic  con- 
ditions are  so  frequently  unusual  that  this 
fact  must  be  anticipated  and  guarded 
against.     No    person    can   prudently    rely. 
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Clay,  C,  delivered  the  opinion  of  the 
court: 

In  the  years  1007  and  1008  appellees, 
John  Stambaugh  and  £.  L.  Preston,  part- 
ners trading  and  dodng  business  under 
t!ie  Arm  name  of  E.  L.  Preston  &  Company, 
were  engaged  in  running  and  floating 
cross-ties  down  Toms  creek,  a  navigable 
stream  in  Johnson  county,  Kentucky. 
Charging  that  appellant  unlawfully  ob- 
structed Toms  creek  by  constructing  its 
pipe  line  across  same,  and  that,  by  reason 
tliereof,  they  lost  about  1,600  cross-ties, 
appellees  instituted  tliis  action  against  ap- 
pelJcint  to  recover  damages  in  the  sum  of 
$1,0J3.80.  The  jury  returned  a  verdict  in 
their  favor  for  $808.  From  the  judgment 
based  thereon,  this  appeal  is  prosecuted. 

The  evidence  upon  which  the  case  was 
submitted  to  the  jury  is  as  follows:     Toms 


creek,  in  Johnson  county,  Kentucky,  is  a 
navigable  stream.  Appellant's  pipe  line 
crossed  that  stream  in  three  places.  The 
appellees  were  proceeding  down  the  creek 
with  some  2,500  cross-ties  which  they  pro- 
posed to  float  to  the  mouth  of  the  creek, 
and  then  raft  down  the  Big  Sandy  river 
to  market.  When  the  ties  reached  ap* 
pellant's  pipe  line,  they  lodged  against  it. 
Appellees  were  compelled  to  employ  several 
men  to  assist  in  getting  the  ties  over  the 
obstruction.  They  succeeded  in  getting 
only  about  3,800  ties  over  the  same.  In 
doing  this  they  were  delayed  on  their 
journey  one  and  one  half  days.  As  soon 
as  they  got  their  ties  over  the  pipe  line  and 
to  the  mouth  of  the  creek,  which  was  only 
about  a  half  mile  below  the  pipe  line,  they 
distributed  their  ties  in  two  rafts,  and 
started    down    the    Big    Sandy    river    to 


in  important  affairs,  upon  any  great  degree 
of  regularity  in  such  matters.  Severe  and 
long-continued  droughts  in  the  latter  part 
of  the  summer  and  early  fall  and  the  un- 
usually early  freezing  of  rivers  in  thin 
climate  are  not  so  uncommon  that  the 
chance  of  both  of  these  conditions  occur- 
ring should  be  eliminated  from  considera- 
tion by  a  prudent  person  who  had  under- 
taken a  work  of  this  magnitude,  and  this 
is  especially  true  when  it  is  obvious  that, 
if  these  conditions  do  occur,  there  is  danger 
of  injury  of  precisely  this  character."  The 
cmirt  also  said  that  the  defendant  could  not 
aT#id  liability  for  its  negligence  by  reason 
of  the  early  freezing  of  the  river,  because 
this  was  not  an  independent  intervening 
cause,  but  a  natural  condition,  the  chance 
of  the  occurrence  of  which  should  have  been 
foreseen. 

A  case  very  similar  to  tlie  above  is  Par- 
malee  v.  Wilks,  22  Barb.  639,  holding  that 
a  delay  of  fourteen  hours  by  a  steamboat 
in  taking  a  raft  of  logs  in  tow,  in  conse- 
quence of  which  the  raft  was  overtaken 
by  a  storm  and  scattered,  was  the  proxi- 
mate cause  of  the  loss.  The  court  in  this 
case  in  effect  held  that  when  the  steam- 
boat took  the  raft  in  tow  in  the  evening, 
instead  of  the  morning,  as  agreed,  they 
took  the  risk  of  any  storm  that  should  arise 
after  sufficient  time  had  elapsed  for  towing 
the  raft  to  its  destination  if  they  had 
commenced  the  towing  in  the  morning. 

To  the  contrary,  see  Daniels  v.  Ballantine, 
23  Ohio  St.  532,  13  Am.  Rep.  264,  a  case, 
however,  which  concerned  a  delay  in  the 
towing  of  a  barge,  in  consequence  of  which 
it  was  lost  in  a  storm. 

In  Shields  v.  Doty  Lumber  ft  Shingle 
Co.  48  Wash.  679,  94  Pac.  644,  it  was  evi- 
dently also  recognized  that  the  failure  of 
the  owner  of  a  mill  to  open  a  boom  was 
the  proximate  cause  of  the  loss  of  logs 
retained  by  it  for  a  time,  and  carried  away 
by  high  water. 

In  Alexander  v.   Asher,  10  Ky.  L.  Bep. 
935,  it  was  liPld  that  where  a  raft  of  logs  I 
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was  detained  by  a  boom  unlawfully  erected 
across  the  river,  which  made  it  impossible 
for  the  raft  to  reach  its  landing  before 
nightfall,  and  in  consequence  of  which  the 
raft  struck  an  object  lodged  in  the  river, 
thereby  losing  a  number  of  logs,  the  loss  of 
the  logs  was  not  the  ordinary  and  natural 
result  of  the  detention  of  the  raft,  and 
the  owner  of  the  boom  could  not  be  held 
liable  in  damages  therefor. 

For  authorities  on  the  question  as  to 
the  liability  of  the  carrier  for  the  destruc- 
tion of  goods  by  an  act  of  God,  after  delay 
in  transportation  or  delivery,  see  the  case 
of  Green-Wheeler  Shoe  Co.  v.  Chicago,  K. 
I.  ft  P.  R.  Co.  6  L.tl.A.(N.S.)  882,  and  the 
cases  cited  in  the  opinion  therein;  and  see 
also  on  the  same  point  the  cases  of  Ala- 
bama 6.  S.  R.  Co.  T.  Quarles,  6  L.R.A. 
(N.S.)  867;  Alabama  G.  S.  Co.  v.  Elliott, 
9  L.R.A.(N.S.)  1264;  Rodgers  v.  Missouri 
P.  R.  Co.  10  L.R.A.(N.S.)  668;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Henry,  18  L.R.A(N.S.) 
177;  Henry  v.  Atchison,  T  ft  S.  F.  R.  Co. 
28  L.R.A.(N.S.)  1088;  Bibb  Broom-Corn 
Co.  V.  Atchieon,  T.  ft  S.  F.  R.  Co.  69  L.R.A. 
609;  Wald  v.  Pittsburg,  C.  C.  ft  St  L.  Co. 
35  L.R.A.  356;  Fox  v.  JDoston  ft  M.  R.  Co. 
1  L.R.A.  702, 

As  to  duty  of  carrier  where  act  of  God 
has  occurred  or  is  threatened,  see  note  to 
Armstrong  v.  Illinois  C.  R.  Co.  29  L.R.A. 
(N.S.)  671. 

The  general  question  of  act  of  God  as 
an  excuse  for  loss  by  carrier  is  discussed  in 
a  note  to  Lehman  ▼.  Denver  ft  R.  G.  R. 
Co.  11  L.R.A.  615. 

The  right  to  use  stream  for  floating  logs 
is  discussed  in  a  note  to  Carlson  v.  St. 
Louis  River  Dam  ft  Improv.  Co.  41  L.R.A. 
37L 

For  cases  on  relative  rights  and  duties 
between  those  maintaining  a  dam  in  a 
floatable  stream,  and  those  using  the 
stream  for  floating  logs  and  lumber  therein, 
see  note  to  Trullinger  v.  Howe,  22  L.R.A. 
(N.S.)  646.  O.  V. 
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market.  When  they  got  to  a  point  about 
8  miles  this  side  of  the  market  to  which 
they  were  bound,  there  came  a  sudden  tide 
in  the  Big  Sandy  river,  and,  in  spite  of  all 
their  efforts  to  save  same,  one  of  said  rafts, 
containing  910  cross-ties,  was  swept  away 
and  lost.  The  700  ties  which  they  were  un- 
able to  get  across  the  pipe  line  were  also 
swept  away  by  the  flood,  and  all  of  them 
lost.  Had  it  not  been  for  the  delay  occa- 
sioned by  the  obstruction  of  the  ties  by  the 
pipe  line,  appellees  would  have  gotten  their 
ties  to  market  before  the  rise  in  the  river, 
and  they  would  not  have  been  lost.  The 
pipe  line  was  located  several  inches  from 
the  bottom  of  the  creek,  and  was  in  sucli 
position  that  during  an  ordinary  tide  ties 
would  lodge  against  it.  The  evidence  for 
appellant  was  to  the  effect  that  the  pipe 
line  was  sunk  below  the  bottom  of  the 
creek,  and  was  not  in  position  to  obstruct 
the  ties.  Appellant's  objections  to  the 
petition  and  amended  petition  are  highly 
technical.  Considered  together,  the  pe- 
tition and  amended  petition  sufficiently 
alleged  facts  going  to  show  that  appellant^s 
pipe  line  was  several  inches  from  the  bot- 
tom of  Toms  creek,  and  obstructed  navi- 
gation in  that  stream.  It  was  not  neces- 
sary to  allege  that  appellant  owed  appel- 
lees any  duty.  Appellant  did  owe  the  duty 
to  all  who  had  the  right  to  use  the  stream 
not  to  locate  its  pipe  line  at  such  a  place 
as  to  amount  to  an  obstruction  of  the 
creek. 

Some  point  is  made  of  the  fact  thai  ap- 
pellees testified  that  they  had  to  expend 
$120  for  the  purpose  of  getting  hands  to 
assist  them  in  moving  the  ties  over  the  ob- 
struction, and  that  their  own  statements 
tended  to  refute  this  evidence.  That  may 
be  true,  but  the  jury  did  not  allow  them  the 
full  amount  sued  for,  and  the  difference  be- 
tween the  sum  prayed  for  and  that  awarded 
them  will  account  for  this  item.  If  appel- 
lees were  entitled  to  recover  at  all,  they 
were  entitled  to  the  market  value  of  the 
ties  at  the  time  they  were  destroyed.  Upon 
this  point  we  cannot  say  that  the  verdict 
is  flagrantly  against  the  evidence. 

The  only  question  in  this  case  is  whether 
or  not  appellant  was  entitled  to  a  peremp- 
tory instruction.  It  may  be  conceded  that 
the  authorities  are  in  conflict.  The  ques- 
tion has  arisen  most  frequently  in  cases 
involving  the  liability  of  common  carriers. 
Where  there  is  an  unnecessary  delay  on  the 
part  of  the  carrier,  followed  by  an  act  of 
God  which  results  in  the  destruction  of  the 
goods,  some  of  the  cases  hold  that  the  car- 
rier is  not  responsible,  while  other  cases 
hold  the  carrier  liable  for  loss  by  an  act 
of  God  to  which  the  goods  would  not  have 
been  subjected  and  the  delay  not  occurred, 
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Thus,  in  the  case  of  Green-Wheeler  Shoe 
Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  130 
Iowa,  123,  5  L.R.A.(N.S.)  882,  106  N.  W. 
498,  8  A.  &  E.  Ann.  Cas.  45,  the  carrier 
was  held  responsible  for  the  destruction  of 
goods  by  flood  where,  but  for  its  negligent 
delay,  the  goods  would  not  have  been  caught 
in  the  flood  or  damaged  thereby.  The 
court  reviewed  the  cases,  recognized  the 
conflict  of  authorities,  and  then  based  its 
decision  upon  the  ground,  flrst,  that  the 
peril  of  accidental  destructljn  is  enhanced 
by  the  negligent  extension  of  time  during 
which  the  goods  must  remain  in  the  car- 
rier's control,  and  during  which  some 
casualty  may  overtake  them;  and,  second, 
that  in  tort  actions  recovery  is  not  .limited 
to  the  consequences  within  the  contempla- 
tion of  the  parties  as  in  contract,  but 
includes  all  the  consequences  resulting  by 
ordinary  and  natural  sequence.  The  court 
therefore  held  that,  while  the  carrier  could 
not  have  foreseen  the  particular  casualty 
which  destroyed  the  goods,  yet  the  delay 
did  subject  the  goods  to  danger,  and  but  for 
it  they  would  not  have  been  destroyed. 
The  latter  view  is  the  one  that  has  been 
adopted  by  this  court.  Thus,  in  the  case  of 
Sutton  v.  Western  U.  Teleg.  Co.  129  Ky. 
166,  no  S.  W.  874,  it  was  held  that  the 
negligence  of  the  telegraph  company  in  fail- 
ing to  deliver  within  a  reasonable  time  a 
telegram  informing  the  addressee  of  his 
mother's  death,  whereby  he  missed  two 
trains  by  which  he  might  have  gotten  to  his 
dead  mother  in  time  for  the  funeral,  was 
the  proximate  cause  of  his  failure  to  arrive 
in  time  therefor,  though,  after  the  telegram 
was  finally  delivered,  he  did  get  a  train 
which  ordinarily  would  have  brought  him 
in  time  for  the  funeral,  but  which,  by 
reason  of  a  slip  in  the  earth  ahead  of  the 
train,  was  delayed  in  its  progress,  so  that 
he  was  unable  to  get  there,  where  the  slip 
in  the  earth  occurred  after  the  two  trains 
which  he  could  otherwise  have  taken  had 
passes. 

In  the  case  of  Cassilay  v.  Young,  4  B. 
Mon.  265,  30  Am.  Dec.  505,  Cassilay  and 
others  agreed  to  deliver  a  cargo  of  goods  in 
Vicksburg  without  delay.  For  some  reason, 
satisfactory  to  themselves,  they  stopped 
the  cargo,  and  tied  it  up  to  the  bank  of  the 
river  at  Vicksburg.  A  "torm  arose  which 
caused  the  cargo  to  sink,  and  an  action  was 
brought  for  the  recovery  of  the  value  of  it. 
Judgment  was  given  against  them.  The 
court  said :  By  reason  of  the  "disregard  of 
their  duty  and  of  their  contract,  we  are  of 
opinion  that  they  are  liable  for  the  loss." 
In  the  case  of  Louisville  &  N.  R.  Co.  ▼. 
Drownlee,  14  Bush,  590,  appellee  delivered 
several  hogsheads  of  tobacco  at  appellant's 
depot  in  Rowlett's  station,  to  be  carried  by 
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it  to  market.  The  tobacco  was  destroyed 
by  fire.  The  proof  showed  that,  if  appel- 
lant's agent  had  exercised  ordinary  care,  he 
could  have  shipped  several  of  the  hogs- 
lieads  before  the  fire.  This  court  said:  "If 
the  appellant  could,  by  the  exercise  of  ordi- 
nary diligence,  and  in  the  regular  course  of 
its  freight  business,  have  shipped  the  to- 
bacco before  its  consumption  by  the  fire,  it 
it  responsible  for  its  failure  to  do  so."  In 
the  case  of  Hernsheim  Bros.  v.  Newport 
News  &  M.  Valley  Co.  18  Ky.  L.  Rep.  227, 
35  S.  W.  1115.  appellants  delivered  to  ap- 
pellee 35  hogsheads  of  tobacco  for  shipment. 
Jn  the  petition  it  was  alleged  that  the  rail- 
road company  carelessly  and  negligently 
failed  to  ship  the  35  hogsheads  of  tobacco 
within  a  reasonable  time;  that,  by  the  use 
of  ordinary  diligence,  appellee  could  have 
shipped  all  of  said  tobacco  before  its  des- 
truction by  the  fire  on  October  8,  1891. 
The  court  said:  "It  seems  to  us  that  the 
allegations  of  the  petition  clearly  show  that 
the  loss  was  the  direct  result  of  the  negli- 
gence and  carelessness  of  appellee.  If  ap- 
pellee had  shipped  the  tobacco  immediately, 
as  it  agreed  to  do,  the  loss  by  the  fire  could 
not  have  occurred,  and,  as  they  had  taken  it 
into  custody  and  agreed  to  immediately 
ship  the  same,  and  could  have  done  so,  it 
seems  to  us  that  appellee  is  liable  for  the 
damages  sustained  by  the  appellants.''  In 
the  case  of  Plotz  v.  Miller,  21  Ky.  L.  Rep. 
257,  51  S.  W.  176,  Plotz,  who  was  a  com- 
mon carrier  on  the  Ohio  and  Salt  rivers, 
agreed,  for  the  consideration  of  $50,  to 
convey  a  barge  to  Clark's  landing  on  Salt 
river,  and  transport  a  barge  load  of  lumber 
for  Miller  from  that  place  to  Louisville. 
Plotz  failed  to  bring  said  barge  to  said 
landing  within  a  reasonable  time,  or  to 
transport  said  lumber  to  Louisville  within  a 
reasonable  time,  and  the  lumber  was  des- 
troyed. In  affirming  a  judgment  below  in 
favor  of  Miller,  this  court  held  that  the  fail- 
ure of  Plotz  to  comply  with  his  contract  was 
the  proximate  cause  of  the  loss  of  the 
lumber. 

The  case  under  consideration  does  not  dif- 
fer in  principle  from  those  above  referred  to. 
The  dQlay  here  was  caused  by  the  obstruc- 
tion of  a  navigable  stream  which  appellees 
had  the  right  to  use  for  the  purpose  of 
transporting  their  ties  to  market.  Had  it 
not  been  for  the  delay  thus  occasioned,  ap- 

Eellees  would  have  gotten  their  ties  to  mar- 
et  before  the  rise  in  the  river.  Thus,  ap- 
pellant's unlawful  act  subjected  appellees' 
ties  to  a  danger  to  which  they  would  not 
have  been  subjected  had  it  not  been  for 
such  act.  That  being  the  case,  appellant  is 
liable,  and  the  court  did  not  err  in  refus- 
ing a  premeptory  instruction  in  its  favor. 

No  complaint  is  made  of  the  instructions^ 
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Indeed,  none  could  be  made,  for  they  aptly 
presented  to  the  jury  all  the  issues  involved. 

The  court  did  not  err  in  refusing  to  give 
the  following  instruction  to  the  jury:  "The 
court  instructs  the  jury  that,  unless  they 
believe  from  the  evidence  that  it  was  the 
duty  of  the  defendant  to  keep  its  pipe  line 
in  such  a  condition  that  it  was  not  an  ob* 
struction  to  the  navigation  of  Toms  creek 
to  float  railroad  cross-ties  out  of  it,  they 
will  find  for  the  defendant."  This  instruc- 
tion presents  simply  a  question  of  law. 
Questions  of  law  are  for  the  court,  and  not 
for  the  jury.  It  was  the  duty  of  appellant 
not  to  obstruct  the  navigation  of  Toms 
creek,  and  the  court  necessarily  determined 
this  point  in  favor  of  appellees,  when  it 
submitted  the  case  to  the  jury. 

Perceiving  no  error  in  the  record  prejudi- 
cial to  the  substantial  rights  of  appellant, 
the  judgment  is  afiirmed. 

Petition  for  rehearing  denied. 


UNITED  STATES  SUPREME  COURT. 

UNITED  STATES,  Plff.  in  Err., 

V. 

LUCINDA  GRIZZARD  et  al. 

(219  U.  S.^  180,  66  L.  ed.  — ,  31  Sup.  Ct. 

Rep.    162.) 

Damages  —  eminent  domain  —  Injury 
to  land  not  taken  —  access. 

Just  compensation  to  the  owner  of  a 
farm,  a  part  of  which  is  taken  by  the 
United  States  by  permanently  flooding  it  in 
improving  navigation,  as  an  incident  to 
which  a  public  highway  crossing  the  flooded 
land  is  also  flooded,  demands  an  award  of 
the  damages  to  that  part  of  the  farm  not 
taken,  by  reason  of  the  destruction  of  the 
easement  of  access  to  the  turnpike  by  way 
of  the  highway  thus  destroyed. 

(January  3,   1911.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky  to  review  a  judgment  in  favor  of 
plaintiff's  in  an  action  brought  to  recover 
damages  for  land  taken  by  defendant  for 
public  purposes.    Afiirmed.  , 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Q.  Thompson  and  P.  M. 
Cox,  for  the  United  States: 

When  access  to  property  is  cut  off  Hn  one 

Note. —As  to  the  question  whether  in- 
terference with  access  to  highway  from 
the  parcel  of  land  not  taken,  by  the  taking 
of  another,  part,  is  an  element  of  damages 
in  condemnation  proceedings,  is  considered 
in  a  note  to  United  States  v..  Welch,  28> 
l4Jl.A.(N.S.)  385.. 
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direction  by  the  vacation  or  closing  of  the 
street  upon  which  it  abuts,  but  may  be 
had  in  the  other  direction,  the  property  is 
not  taken  or  damaged  within  the  meaning 
of  ConstitutiouB  or  statutes  giving  com- 
pensation. 

Smith  V.  Boston,  7  Cush.  254;  Louis- 
ville ft  F.  R.  Co.  V.  Brown,  17  B.  Mon.  763; 
Wolfe  V.  Covington  ft  L.  R.  Co.  15  B.  Mon. 
404;  Cooley,  Const.  Lim.  6th  ed.  pp.  473, 
666,  669;  Dill.  Mun.  Corp.  §  987;  Sedgw. 
Stat,  ft  Const.  Law,  2d  ed.  pp.  456  et  seq. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Imrton  delivered  the  opin- 
ion of  the  court: 

Action  by  the  owners  of  a  farm  for  a 
taking  of  a  part  thereof  by  the  United 
Slates  for  public  purposes.  Judgment  for 
the  plaintiffs  below. 

The  farm  of  the  defendants  in  error  lies 
upon  Tates  creek,  a  tributary  of  the  Ken- 
tucky river.  For  the  purpose  of  improving 
the  navigation  of  that  stream,  the  govern- 
ment has  erected  a  series  of  locks  and  dams. 
As  a  consequence,  the  waters  of  Tates  creek 
are  backed  up  to  such  an  extent  as  to  flood 
or  submerge  a  strip  of  the  Grizzard  farm, 
permanently  destroying  its  use  for  agricul- 
tural purposes.  The  court  below,  a  jury 
being  waived,  found  that  7^  acres  of  land 
had  been  actually  taken.     He  then  added: 

1.  "That  in  addition  there  is  taken  an 
easement  of  access  from  plaintiff's  land  by 
way  of  the  county  road  to  the  Tates  creek 
pike. 

2.  "That  the  whole  land  was  worth 
$3,000  before  said  taking,  and  what  was 
left  after  the  taking  was  worth  $1,500. 

3.  "I  divide  the  damage  by  reason  of 
the  taking  between  the  land  taken  and  the 
easement  of  access,  taken  equally;  i.  e.,  I 
allow  $750  for  the  land  taken,  and  a  like 
sum  of  $750  for  the  easement  of  access 
taken. 

"I  therefore  conclude  as  a  matter  of  law 
that  plaintiffs  are  entitled  to  a  judgment 
for  $1,600." 

The  errors  assigned  relate  only  to  so 
much  of  the  judgment  as  allows  damages 
for  the  "easement  of  access,"  referred  to  in 
the  findings  above  set  out.  That  there  was 
a  taking  by  flooding  permanently  the  7^ 
acres,  valued  at  $750  by  the  court  below, 
is  not  contested.  Pumpelly  v.  Green  Bay 
ft  M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557; 
United  States  v.  Lynah,  188  U.  S.  445, 
47  L.  ed.  539,  23  Sup.  Ct.  Rep.  340;  United 
States  V.  Welch,  217  U.  S.  333,  54  L.  ed. 
787,  30  Sup.  Ct.  Rep.  527;  High  Bridge 
Lumber  Co.  v.  United  States,  16  C.  C.  A. 
460,  37  U.  S.  App.  234,  69  Fed.  323. 

The  contention  is  that  the  "easement  of 
access"  destroyed,  and  therefore  tfUceu,  was 
31  L.R.A.(N.S.) 


not  a  private  right  of  way  constituting 
property  such  as  that  for  which  compensa- 
tion was  allowed  in  United  States  v.  Welch, 
but  was  a  public  country  road;  and  refer- 
ence has  been  made  to  the  well-known 
class  of  cases  touching  an  injury  to  land 
not  taken  by  the  construction  of  a- railroad 
along  and  upon  an  abutting  public  road,  or 
a  change  of  grade,  to  the  damage  of  ad- 
jacent property,  and  like  indirect  injuries 
to  the  use  of  property  adjacent,  but  of 
which  no  part  was  taken  from  the  owner. 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336;  Sharp  v.  United  States, 
191  U.  S.  341,  48  L.  ed.  211,  24  Sup.  Ct 
Rep.  114. 

But  here  there  has  been  an  actual  taking 
by  permanently  flooding  a  part  of  the  farm 
of  the  defendants  in  error.  An  incident  of 
that  flooding  is  that  a  public  road  running 
across  the  flooded  land  is  also  flooded.  But 
if  this  were  not  so,  and  the  roadway  had 
simply  been  cut  off  by  the  interposition  of 
the  flooded  portion  of  the  farm,  the  damage 
would  be  the  same.  Since,  therefore,  there 
has  been  a  taking  of  a  part  of  the  owners' 
single  tract,  and  damage  has  resulted  to 
the  owners'  remaining  interest  by  reason 
of  the  relation  between  the  taken  part  and 
that  untaken,  or  by  reason  of  the  use  of 
the  taken  land,  the  rule  applied  in  the  casea 
cited  does  not  control  this  case. 

That  the  petition  laid  stress  upon  the 
flooding  of  the  highway  which  crossed  the 
flooded  land,  and  sought  to  recover  for  a 
deterioration  of  an  easement  in  the  public 
road,  is  not  fatal.  The  damage  to  the 
land  not  appropriated  is  the  obvious  con- 
sequence of  the  taking  of  a  part  of  the 
whole  by  flooding, — a  manner  of  appro- 
priating which  has  made  the  village  market, 
church,  and  school  so  inconvenient  of  acceaa 
as  to  add  some  3  miles  of  travel  by  an 
unimproved  and  roundabout  country  road. 
Whenever  there  has  been  an  actual  physical 
taking  of  a  part  of  a  distinct  tract  of  land, 
the  compensation  to  be  awarded  includes 
not  only  the  market  value  of  that  part  of 
the  tract  appropriated,  but  the  damage  to 
the  remainder  resulting  from  that  taking, 
embracing,  of  course,  injury  due  to  the 
use  to  which  the  part  appropriated  is  to 
be  devoted.  Thus,  in  Sharp  v.  United 
States,  191  U.  S.  341,  353,  48  L.  ed.  211, 
215,  .24  Sup.  Ct.  Rep.  114,  damage  result- 
ing to  adjacent  but  distinct  parcels  was 
denied  because  there  had  been  no  actual 
appropriation  of  any  part  of  such  separate 
parcel,  but  the  principle  was  conceded  as 
to  injury,  from  the  character  of  the  use 
of  that  taken,  to  that  untaken,  of  the  same 
tract.    Upon  this  distinction  the  court  said : 

"Upon  the  facts  which  we  have  detailed* 
W9   think  the   plaintiff  in  error  was   not 
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entitled  to  recover  damages  to  the  land 
not  taken  because  of  the  probable  use  to 
which  the  government  would  put  the  land 
it  proposed  to  take.  If  the  remaining  land 
had  been  part  of  the  same  tract  which 
the  government  seeks  to  condemn,  then 
the  damage  to  the  remaining  portion  of 
the  tract  taken,  arising  from  the  probable 
use  thereof  by  the  government  would 
be  a  proper  subject  of  award  in  these 
condemnation  proceedings.  But  the  govern- 
ment takes  the  whole  of  one  tract." 

To  the  same  effect  see  Coo  ley,  Const. 
Lim.  pages  565,  566. 

There  is  nothing  ita  United  States  v. 
Welch,  cited  above,  which  conflicts  with 
the  conclusion  we  have  reached,  but,  upon 
the  contrary,  the  trend  of  the  opinion  is  to- 
ward the  decision  we  announce. 

The  constitutional  limitation  upon  the 
power  of  eminent  domain  possessed  by  the 
United  States  is  that  "private  property 
shall  not  be  taken  for  public  use  without 
just  compensation,"  The  "just  compensa- 
tion" thus  guaranteed  obviously  requires 
that  the  recompense  to  the  owner  for  the 
loss  caused  to  him  by  the  taking  of  a  part 
of  a  parcel,  or  single  tract  of  land,  shall 
be  measured  by  the  loss  resulting  to  him 
from  the  appropriation.  If,  as  the  court  be- 
low found,  the  flooding  and  taking  of  a 
part  of  the  plaintiff's  farm  has  depreciated 
the  usefulness  and  value  of  the  remainder, 
the  owner  is  not  justly  compensated  by  pay- 
ing for  only  that  actually  appropriated, 
and  leaving  him  uncompensated  for  the  de- 
preciation over  benefits  to  that  which  re- 
mains. In  recognition  of  this  principle  of 
justice  it  is  required  that  regard  be  had 
to  the  effect  of  the  appropriation  of  a 
part  of  a  single  parcel  upon  the  remaining 
interest  of  the  owner,  by  taking  into  ac- 
count both  the  beneflts  which  accrue  and 
the  depreciation  which  results  to  the  re- 
mainder in  its  use  and  value.  Thus,  in 
JBauman  v.  Ross,  167  U.  S.  648,  674,  42  L. 
ed.  270,  283,  17  Sup.  Ct.  Rep.  006,  976,  it 
is   said : 

"Consequently,  when  part  only  of  a  par- 
cel of  land  is  taken  for  a  highway,  the 
value  of  that  part  is  not  the  sole  meas- 
ure of  the  compensation  or  damages  to  be 
paid  to  the  owner;  but  the  incidental  in- 
jury or  benefit  to  the  part  not  taken  is 
also  to  be  considered.  When  the  part  not 
taken  is  left  in  such  shape  or  condition 
as  to  be  in  itself  of  less  value  than  before, 
the  owner  is  entitled  to  additional  dam- 
ages on  that  account.  When,  on  the  other 
hand,  the  part  which  he  retains  is  specially 
and  directly  increased  in  value  by  the  pub- 
lic improvement,  the  damages  to  the  whole 
parcel  by  the  appropriation  of  part  of  it  are 
lessened." 


In  Sharp'  v.  United  States,  101  U.  S.  341, 
354,  48  L.  ed.  211,  215,  24  Sup.  Ct.  Rep. 
114,  and  High  Bridge  Lumber  Co.  v.  United 
States,  16  C.  C.  A.  460,  37  U.  S.  App.  234, 
60  Fed.  320,  323,  as  well  as  in  United  States 
V.  Welch,  supra,  the  principle  is  recognized 
as  settled  law. 

Both  the  petition  and  the  finding  show 
that  access  to  the  public  road  has  been  cut 
off  by  the  intervention  of  flooded  land  ac- 
tually taken. 

That  the  trial  judge  found  the  damages 
for  the  land  and  for  the  easement  of  access 
separately  is  not  controlling.  The  deter- 
mining factor  was  that  the  value  of  that 
part  of  the  Grizzard  farm  not  taken  was 
$1,500,  when  the  value  of  the  entire  place 
before  the  taking  was  $3,000.  A  judgment 
for  a  less  stmi  will  not  be  that  "just  com- 
pensation" to  which  the  defendants  are  en- 
titled. The  case  is  not  different  in  legal 
consequence  from  what  it  would  have  been 
if  a  railway  had  been  constructed  across 
one's  lawn,  cutting  the  owner  off  from  his 
road  and  outbuildings,  etc.  To  say  that 
such  an  owner  would  be  compensated  by 
paying  him  only  for  the  narrow  strip  ac- 
tually appropriated,  and  leaving  out  of  con- 
sideration the  depreciation  to  the  remain- 
ing land  by  the  manner  in  which  the  part 
was  taken,  and  the  use  to  which  it  was 
put,  would  be  a  travesty  upon  justice. 

Judgment  affirmed. 


KENTUCKY  COURT  OP  APPEALS. 

CUMBERLAND    TELEPHONE    &    TELE- 

GRAPH  COMPANY,  Appt., 

y. 

W.  C.  YEISER. 

(—  Ky.  — ,  131  S.  W.  1049.) 

Negligence  -^  duty  of  one  in  peril 
through  another's  fault. 

1.  The  rule  that  the  acts  of  one  placed 
in  a  position  of  peril  by  another's  negli- 
gence are  not,  in  determining  the  question 
of  his  own  negligence,  to  be  measured  by  the 
standard  applied  in  ordinary  cases,  does 
not  apply  in  case  of  the  driver  of  a  restive 
horse,  who,  upon  seeing  an  approaching  au- 
tomobile,  drives   into    an   offset   from   the 

Note.  •—  Attempting  to  pa8S  automobile 
with  frightened  horse  as  contribU' 
tory  negligence. 

The  questions  of  negligence  of  persons 
operating  automobiles  upon  encountering 
horses  on  the  highway,  and  of  contributory 
negligence  of  persons  driving  such  horses, 
are  considered  in  the  notes  to  Christy  v.  El- 
liott, 1  L.RA.(N.S.)  223  et  seq.  and  Ma- 
honey  V.  Maxfield,  14  L.KA.(N.S.)  251. 

In  Rochester  v.  Bull,   78  S.   C.  249,  58 
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did  not  Btop  as  soon  as  the  fright  of  his 
horse  was,  or,  in  the  exercise  of  ordinary 
care,  should  have  been,  discovered  by  the 
driver  of  the  machine,  and  that  appellee  was 
induced  to  leave  the  offset  into  which  he  had 
driven  by  the  apprehension  that  his  horse 
would  get  crippled  in  the  fence,  or  that  in 
rearing  and  plunging  he  would  get  hurt. 
But,  assuming  that  the  automobile  did  not 
stop  as  soon  as  the  fright  of  the  appellee's 
horse  was,  or  should,  in  the  exercise  of  ordi- 
nary care,  have  been,  discovered,  and  further 
assuming  that  the  motor  was  not  stopped, 
the  fact  remains  that  appellee  was  not 
injured  until  he  attempted  to  drive  his  horse 
by  it.  Whether  he  would  have  been  injured 
if  he  had  remained  in  the  oH'set,  or  if  he  had 
attempted  to  get  out  of  his  cart,  or  if  he  had 
not  endeavored  to  pass  the  automobile,  is 
problematical.  He  mighjt  or  might  not  have 
been  hurt  if  he  had  done  either  of  these 
things.  But  certain  it  is  that  no  injury  be- 
fell him  until  he  attempted  to  drive  his 
horse  by  the  machine. 

Under  these  circumstances,  it  is  insisted 
by  counsel  for  appellee  that,  although  lie  was 
injured  in  an  effort  to  force  his  horse  by  the 
standing  machine,  this  was  not  such  con- 
tributory negligence  ns  would  defeat  a  re- 
covery. In  support  of  his  contention  it  is 
said  that  he  had  been  placed  in  a  position 
of  peril,  and  forced  to  go  into  the  offset,  by 
the  failure  of  the  driver  of  the  automobile  to 
give  warning  of  its  approach,  and  so  his 
acts  are  not  to  be  measured  by  the  standard 
applied  in  ordinary  cases.  The  rule  of  law 
invoked  by  counsel  has  been  applied  by  this 
court  in  South  Covington  &  C.  Street  R.  Co. 
V.  Ware,  84  Ky.  267,  1  S.  W.  493;  Middles- 
borough  R.  Co.  v.  Stallard,  24  Ky.  L.  Rep. 
1606,  72  S.  W.  17,  as  well  as  other  cases, 
and  is  generally  recognized  as  sound  by 
courts  and  text  writers  on  the  subject  of 
negligence.  But  we  do  not  think  this  rule 
is  applicable  to  the  facts  of  this  case,  as 
there  is  no  evidence  that  the  failure  to  sound 
the  horn  contributed  in  any  degree  to  the 
predicament  in  which  appellee  wns  placed  by 
the  fright  and  bad  conduct  of  his  horse. 

It  is  true  that  §  2739g  of  the  Kentucky 
Statutes  ( Russell's  Stat.  §  324),  relating 
to  motor  vehicles,  provides  in  part  in  sub- 
section 3  that  "upon  approaching  a  person 
walking  in  the  roadway  of  a  public  highway, 
or  a  horse  or  other  draft  animals,  being  rid- 
den or  driven  thereon,  a  person  operating 
a  motor  vehicle  shall  give  warning  of  its 
approach  by  signal  with  a  horn,  bell,  or 
other  device  not  calculated  to  frighten  such 
animal,  and  use  every  reasonable  precaution 
to  insure  the  safety  of  such  person  or  ani- 
mal; and,  in  the  case  of  horses  or  other 
draft  animals,  to  prevent  frightening  the 
31  L.R.A.(N.S.) 
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same.  .  .  ."  And  we  have  held  that  the 
failure  to  give  this  statutory  warning  would 
be  per  se  negligence,  if  injury  resulted  from, 
it.  National  Casket  Co.  v.  Powar,  137  Ky. 
156,  125  S.  W.  270.  The  purpose  of  tha 
statute  was  to  warn  travelers  of  the  ap- 
proach of  an  automobile,  so  that  they  might 
have  an  opportunity  to  take  such  means  as 
the  exigencies  of  the  situation  demanded  to 
protect  themselves  from  injury  or  fright. 
But,  unless  it  is  shown  that  the  failure  to 
give  this  warning  contributed  to  or  brought 
about  the  injury,  then  the  nonobservance  of 
this  regulation  alone  cannot  be  relied  on  as 
actionable  negligence  that  will  warrant  a  re- 
covery in  damages.  For  in  every  case  there 
must  be  some  proven  connection  between  the 
negligence  complained  of  and  the  injury. 
It  matters  not  how  negligent  a  person  may 
be,  his  negligence,  unless  the  injury  com- 
plained of  was  the  proximate  result  of  it, 
will  not  authorize  a  recovery  in  damages. 
Conway  v.  Louisville  &  N.  R.  Co.  135  Kv. 
229,  119  S.  W.  206,  122  S.  W.  136. 

Here  there  is  no  evidence  that  the  failure 
to  give  this  warning  had  anything  to  do 
with  the  fright  of  appellee's  horse,  or  the 
injury  that  was  sustained  by  him.  If  ap- 
pellee had  remained  in  the  offset,  and  had 
been  thrown  out  of  his  vehicle,  or  if  lie  had 
turned  or  attempted  to  turn  and  drive  his 
horse  in  the  opposite  direction  from  the  au- 
tomobile, and  in  this  effort  had  received  the 
injuries  complained  of,  we  are  of  the  opin- 
ion that  there  was  sufficient  evidence  in  bis 
behalf  to  take  the  case  to  the  jury  upon  the 
theory  that  the  driver  of  the  automobile  was 
negligent  in  failing  to  stop  as  soon  as  he  dis- 
covered that  appellee's  horse  was  frightened, 
and  in  failing  under  the  circumstances  to 
stop  the  motor  at  the  time  he  stopped  the 
machine.  But,  when  appellee  made  the  ef- 
fort to  force  his  unmanageable  horse  by  the 
machine  that  was  standing  on  the  side  of  the 
road,  he  took  the  risk  of  accident  and  injury 
into  his  own  hands,  and  must  answer  the 
consequences  of  his  own  folly  or  recklessness. 
His  conduct  was  the  proximate  cause  of  his 
injury,  and  the  driver  of  the  automobile 
should  not  be  made  to  suffer  for  his  rash 
act. 

Automobiles  have  the  right  to  use  the 
highways  of  the  state  on  an  equal  footing 
with  other  vehicles.  Webb  v.  Moore,  136  Ky. 
708,  125  S.  W.  152.  But  they  frighten  many 
horses  that  the  ordinary  vehicles  in  use  do 
not  frighten,  and  so  it  was  considered  ad- 
visable by  the  general  assembly  to  enact  a 
statute  regulating  their  use  of  highways,  and 
imposing  certain  duties  to  be  performed  for 
the  safety  and  protection  of  other  travel- 
ers. But,  except  as  to  a  few  specific  require- 
ments, it  is  doubtful  if  the  statute  imposes 
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any  greater  duty  upon  drivers  of  automo- 
biles than  would  be  put  upon  them  by  the 
general  principles  of  the  law.  Indeed,  we 
might  safely  say  that  the  Statutes  of  1004 
and  1910,  except  in  matters  of  detail,  are 
largely  declaratory  of  what  the  law  was  be- 
fore they  were  written,  and  the  duties  of 
automobile  drivers  are  not  limited  to  those 
mentioned  in  the  statute.  If  the  driver 
should  comply  with  all  the  requirements  of 
the  statute,  he  might  yet  be  liable  for  the 
failure  to  exercise  ordinary  care  to  avoid  in- 
jury to  another  traveler  on  the  highway. 
When  the  driver  of  an  automobile  sees,  or, 
in  the  exercise  of  ordinary  care,  should  see, 
that  a  horse  he  is  approaching — ^whether  he 
is  going  in  the  same  or  opposite  direction — 
is  frightened  by  the  machine,  he  should  bring 
it  to  a  full  stop,  if  this  can  be  done  with 
due  regard  for  the  safety  of  its  occupants, 
and  in  the  exercise  of  ordinary  care  is  neces- 
sary to  avoid  injury;  and  if  the  exercise  of 
ordinary  care  requires  it,  the  motor  should 
be  stopped;  and  the  failure  to  do  either  of 
these  things,  when  ordinary  care  requires 
they  should  be  done,  would  be  actionable 
negligence,  if  it  was  shown  that  the  injury 
resulted  as  the  proximate  cause  thereof. 
But  in  this  case  the  speed  at  which  the  au- 
tomobile was  running  before  it  stopped,  al- 
though we  may  add  there  is  no  evidence  that 
it  exceeded  the  statutory  rate,  or  the  failure 
to  stop  the  motor  or  sound  the  horn,  did  not 
cause  the  injuries  of  which  appellee  com- 
plains. After  a  careful  consideration  of  the 
record,  we  think  the  trial  court  should  have 
directed  the  jury  to  return  a  verdict  in  favor 
of  appellant,  defendant  below. 

Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 

Petition  for  rehearing  denied. 


liOUISIANA  SUPREAiE  COtJKT. 

LISSO  &  BROTHER 
▼. 

POLICE  JURY  OF  PARISH  OF  NATCHI- 
TOCHES. 

(—  La.  — ,  53  So.  566.)    ^      ^  . 

Tax  —  erroneous  payment  —  error  — 
estoppel. 

1.  When,  in  view  of  the  provisions  of 
our  Constitution  whereby  tax  titles  in  three 
years,  save  for  certain  specified  defects,  he- 
come  as  good  as  any  other  titles,  an  indi- 
vidual buys  property  at  tax  sale,  spreads  his 
title  on  the  public  records,  returns  tlie 
property^  with  other  property  unquestion- 

Headnotes  by  Monboe,  J. 
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ably  belonging  to  him,  to  the  assessor,  as 
his  own,  and  voluntarily  pays  the  taxes  on 
it,  year  by  year,  with  the  effect,  and  pre- 
sumably the  intention,  of  fortifying  his  title 
for  the  purpose  of  the  prescription  estab- 
lished by  the  Constitution,  he  has  no  stand- 
ing, and  cannot  be  heard,  years  afterwards, 
to  complain  that  the  taxes  were  paid  in  er- 
ror, and  to  demand  their  return  from  the 
municipality  to  which  they  were  paid. 

Same  —  statutes  governing. 

2.  The  laws  regulating  tax  sales  and  the 
collection  of  taxes  are  8u%  generis,  and  con- 
stitute a  system  to  which  the  general  pro- 
visions of  the  Civil  Code  have  ordinarily  but 
little  application. 

(October  31,  1910.) 

Note. '^  Right  of  purchaser  at  invalid 
tax  sale,  in  absence  of  statute,  to  he 
reimhursed  hy  taxing  authority  for 
the  purchase  price,  or  for  taxes  sub- 
sequently  paid  l>y  him. 

Scope. 

This  note  is  confined  to  the  right  of  the 
purchaser  of  an  invalid  tax  deed  or  certifi- 
cate to  recover  the  purchase  money  or  sub- 
sequent taxes  paid  by  him  from  the  state, 
county,  municipality,  or  other  taxing  body, 
in  the  absence  of  statute  expressly  giving 
such  right.  Cases  are  omitted  where  such 
right  is  given  by  statute.  Cases  are  also 
excluded  as  not  within  the  scope  of  this 
note,  dealing  with  right  of  such  purchaser 
to  be  reimbursed  by  the  owner  of  the  land 
whose  property  was  sold,  either  in  a  direct 
proceeding  against  such  owner,  or,  where 
reimbursement  by  the  owner  is  made  a 
condition  to  granting  the  equitable  relief 
sought,  by  such  owner  removing  a  cloud 
on  his  title  caused  by  such  tax  deed. 

Cases  are  also  omitted  dealing  with  right 
of  such  purchaser  to  be  subrogated  to  the 
lien  of  the  state  for  taxes,  and  to  his  ri^ht 
for  reimbursement  from  the  owner  for  im- 
provements made  on  the  premises. 

Cases  like  Hays  v.  Hogan,  6  Cal.  241; 
Hamilton  v.  Valiant,  30  Md.  139;  Harris 
V.  Willard,  Smith  (N.  H.)  63;  Wilson  v. 
Cochran,  14  N.  H.  397;  Gibson  v.  Musey, 
11  Vt.  212,— dealing  with  right  of  holder 
of  invalid  tax  deed  or  certificate  to  hold 
personally  liable  the  officer  making  the  sale, 
are  omitted. 

As  to  right  to  recover  money  paid  for 
illegal  taxes  after  it  has  been  disbursed, 
paid  over,  or  distributed,  see  note  to  Com. 
ex  rel.  Devoe  v.  Boske,  11  L.R.A.(N.S.) 
1104. 

As  to  right  of  one  who  pays  invalid  tax 
for  purpose  of  obtaining  discount,  to  recover 
amount  paid,  see  note  to  Louisville  v. 
Becker,  28  L.R.A.(N.S.)   1046. 

Majority   view. 

In  the  absence  of  statute,  the  purchaser 
of  tax  deed  or  certificate  which  proves  in- 
valid cannot  recover  the  purchase  price 
from    the    county,    municipality,    or    other 
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APPLICATION  for  a  writ  of  certiorari 
to  review  a  judgment  of  the  Court  of 
Appeals,  Second  Circuit,  which  reversed  a 
judgment  of  the  District  Court  for  the  Par- 
ish of  Natchitoches  in  defendant's  favor  in 
an  action  brought  to  recover  the  purchase 
price  of,  and  taxes  paid  on,  certain  lands 
sold  to  satisfy  delinquent  taxes.    Reversed. 

Statement  by  Monroe,  J.: 

Plaintiffs  brought  suit  in  the  district 
court  of  the  parish  of  Natchitoches,  to  re- 
cover the  purchase  price  of,  and  taxes  paid 
on,  certain  lands  adjudicated  to  them  at 
tax  sales,  and  the  titles  to  which,  as  they 
allege,  proved  to  be  bad,  because  the  proper- 
ty owed  no  taxes,  or  was  doubly  assessed, 
or    was    public    land,   or    was   outside    the 


parish.  Defendant  denies  that  it  was  a  par- 
ty to  the  sales,  or  had  any  control  over 
them,  or  is  bound  for  the  restitution  demand- 
ed, and  alleges  that  plaintiffs  bought  at 
their  own  risk,  listed  the  property  for  as- 
sessment as  their  own,  and  are  estopped  to 
demand  the  return  of  the  price  and  the  tax- 
es voluntarily  paid  by  them;  and  they  plead 
the  prescription  of  three  years. 

The  case  was  tried  upon  admissions  read- 
ing as  follows: 

"First.  Plaintiffs  herein  bought  various 
properties  at  tax  sales,  at  various  times, 
in  the  parish  of  Natchitoches,  from  the  col- 
lector of  state  and  parish  taxes  of  said  par- 
ish, and  have  paid  taxes  for  various  yearn 
on  said  properties,  all,  as  shown  in  detail  by 
the  exhibits,  hereto  annexed  as  part  hereof^ 


taxing  body  under  the  authority  of  which 
the  sale  was  made,  since  the  rule  of  caveat 
emptor  applies.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Alexander,  49  Ark.  190,  4  S.  W.  753 
(dictum)  ;  Nevada  County  v.  Dickey,  68 
Ark.  160,  56  S.  ,W.  779;  Loomis  v.  Los 
Angeles  County,  59  Cal.  456;  Larimer 
County  v.  National  State  Bank,  11  Colo. 
564,  i9  Pac.  537  {dictum);  Graham  v. 
Florida  Land  &  Mortg.  Co.  33  Fla.  356, 
14  So.  796  (dictum)  ;  Joliet  Stove  Works 
V.  Kiep,  230  111.  550.  82  N.  E.  875,  12 
A.  &  E.  Ann.  Cas.  227  (dictum)  ;  Indian- 
apolis v.  Langsdale,  29  Ind.  486;  Logans- 
port  V.  Humphrey,  84  Ind.  467 ;  McWhinney 
V.  Indianapolis,  98  Ind.  182;  Hilgenbcrg 
V.  Marion  County,  107  Ind.  494,  8  N.  E 
294;  Worley  v.  Cicero,  110  Ind.  208,  11 
N.  E.  227;  Churchman  v.  Indianapolis,  110 
Ind.  259,  11  N.  E.  301 :  Lindsey  v.  Boone 
County,  92  Iowa,  86,  60  N.  W.  173;  Sapp 
v.  Brown  County.  20  Kan.  243;  Lyon  County 
V.  Goddard,  22  Kan.  389;  Lindner  v.  New 
Orleans,  116  La.  372,  40  So.  736,  7  A.  & 
E.  Ann.  Cas.  919;  Emerson  v.  Washington 
County,  9  Me.  88  (where  no  covenants  in 
deed);  Sawyer  v.  Vausfhan,  25  Me.  337; 
Treat  v.  Orono,  26  Me.  217;  Packard  v.  New 
Limerick,  34  Me.  266;  Lynde  v.  Melrose, 
10  Allen,  49:  Williams  v.  Dedham,  207 
Mass.  412,  93  N.  E.  696;  People  ex  rel.  Rice 
V.  Auditor  General,  30  Mich.  12:  Ball  v. 
Auditor  General,  133  Mich.  521,  95  N.  W. 
539;  Harding  v.  Auditor  General,  136  Mich. 
358,  99  N.  W.  275;  Barber  v.  Evans,  27 
Minn.  92,  6  N.  W.  445  (dictum)  ;  Pennock 
v.  Douglas  Countv,  39  Neb.  293,  27  L.R.A. 
121,  42  Am.  St.  Rep.  579,  58  N.  W.  117; 
Merrill  v.  Omaha.  39  Neb.  304,  58  N.  W. 
121:  Adams  v.  Osgood,  42  Neb.  450.  60 
N.  W.  869  (dictum)  :  Norris  v.  Burt 
County,  56  Neb.  295,  76  N.  W.  551;  Mc- 
Ca^ie  v.  Omaha.  58  Neb.  37,  78  N.  W. 
463;  Martin  v.  Kearnev  Countv,  62  Neb. 
538,  87  N.  W.  351;  Barklev  v.  Lincoln,  82 
Neb.  181.  18  L.R.A.(N.S.r  392,  130  Am. 
St.  Rep.  659,  117  N.  W.  398:  Concordia 
Loan  &  T.  Co.  v.  Douglas  Countv.  2  Neb. 
(Unof.)  124.  96  N.  W.  55;  Hitchcock 
County  v.  Cole,  80  Neb.  375,  114  N.  W. 
276;  State,  Casselbury,  Prosecutor,  v.  Pis- 
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cataway  Twp.  43  N.  J.  L.  353,  distinguish- 
ing Phillipe  V.  Hudson.  31  N.  J.  L.  143; 
Tooker  v.  Roe,  44  N.  J.  L.  591  (semble 
and  doubting  Phillips  v.  Hudson,  31  N.  J. 
L.  143);  Stewart  v.  Bernalillo  County,  12 
N.  M.  79,  75  Pac.  43;  Brevoort  v.  Brooklyn, 
89  N.  Y.  135  (dictum)  ;  Coffin  v.  Brooklyn, 
116  N.  Y.  159,  22  N.  E.  227  (where  tax  was 
void  because  of.  invalidity  of  assessment 
apparent  on  face  of  roll) ;  Budge  v.  Grand 
Forks,  1  N.  D.  309,  10  L.R.A.  165,  47  N. 
W.  390 ;  Tvler  v.  Cass  County,  1  N.  D.  369. 
48  N.  W.  ^232,  affirmed  in  142  U.  S.  288, 
35  L.  ed.  1016,  12  Sup.  Ct.  Rep.  225;  Iowa 
&  D.  Land  Co.  v.  Barnes  County,  6  N.  D. 
601,  72  N.  W.  1019;  State  Finance  Co.  v. 
Beck,  15  N.  D.  374,  109  N.  W.  357;  Dowell 
V.  Portland,  13  Or.  248,  10  Pac.  308  (per 
Lord,  J.) ;  Lackey  v.  Mercer  County,  9 
Pa.  318;  American  Invest.  Co.  v.  Beadle 
County,  5  S.  D.  410,  59  N.  W.  212; 
Minnesota  Loan  k  Invest.  Co.  v.  Beadle 
County,  18  S.  D.  431,  101  N.  W.  29;  Ross 
V.  Mabry,  1  Lea,  220  ( dictum ) ;  Hoge  v. 
Currin,  3  Gratt.  201;  Phelps  v.  Tacoma, 
15  Wash.  367,  46  Pac.  400;  Austin  v. 
Simcoe  County,  22  U.  C.  Q.  B.  73. 

The  purchase  price  cannot  be  recovered 
from  the  body  authorizing  the  sale,  even 
when  it  actually  receives  the  benefit  of  the 
purchase  money.  Nevada  Countv  v.  Dickey, 
68  Ark.  160,  56  S.  W.  779;  Loomis  v.  Los 
Angeles  County,  59  Cal.  456;  Budge  v. 
Grand  Forks,  1  N.  D.  309,  10  L.R.A.  165, 
47   N.  W.   390. 

Still  less  when  it  has  received  no  benefit, 
but  has  apportioned  it  to  other  bodies. 
Otoe  County  v.  Gray,  10  Neb.  565,  7  N. 
W.    325. 

But  one  who  purchases  at  a  tax  sale  can 
recover  from  the  city  making  the  sale  the 
amount  paid,  when  the  certificates  are 
invalid  because  of  irregularities,  where, 
at  the  time  of  sale,  the  city  agreed  to 
refund  if  title  failed  because  of  irregular- 
ities in  proceedings  prior  to  the  sale.  Bre- 
voort V.  Brooklyn,  89  N.  Y.  128. 

The  doctrine  of  caveat  emptor  applies  as 
fully  to  sales  upon  assessments  for  street 
improvements  as  to  any  other  analogous 
class  of  sales.    Churchman  ▼.  IndianapolU, 
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marked,  respectively,  Al  to  A7,  inclusive; 
Bl  to  B7,  inclusive;  CI  to  07,  inclusive; 
Dl  to  D7,  inclusive;  El  to  E7,  inclusive; 
Fl  to  F7,  inclusive;  Gl  to  G7,  inclusive, — 
which  tax  sales  were  all  null  and  void; 
some,  because  the  property  belonged  to  the 
United  States  or  state,  some  because  the 
property  was  situated  outside  of  Natchi- 
toches parish,  and  some  because  the  taxes 
for  which  the  property  was  sold  had  been 
paid  by  the  true  owner,  there  being  dual 
assessment;  but,  said  sales  were  made  in 
good  faith,  and  the  taxes  received  by  the 
parish  in  good  faith. 

"Second.  That  the  amounts  received  by 
the  parish  out  of  the  piLvchase  price  of  said 
properties,  and  for  taxes  paid  to  the  parish 
since,  on  same,  amount  to  $1,308.24,  as  show 


by  exhibits  hereto  annexed  as  part  hereof, 
marked,  respectively,  AA,  B,  C,  D,  E,  F, 
and  G. 

"Third.  That  the  refund  of  $269.41  ob- 
tained by  plaintiffs,  and  mentioned  in  the 
petition,  was  obtained  for  other  properties 
than  those  mentioned  herein. 

"Fourth.  That,  as  to  all  of  said  proper- 
ties which  are  situated  in  the  parish  of 
Natchitoches  and  belonged  to  private  indi- 
viduals, the  true  owners  of  the  same  paid 
taxes  to  the  state  and  parish  for  the  various 
years  for  which  plaintiff  also  paid,  said 
properties  being  assessed  to  said  true  own- 
ers as  well  as  to  plaintifTs. 

"Fifth.  That  the  taxes  so  paid  by  Lisso 
&  Brothers  on  said  properties  were  paid  vol- 


110  Ind.  259,  11  N.  E.  301;  Pennock  v. 
Douglas  County,  39  Neb.  293,  21  L.R.A. 
121,  42  Am,  St.  Rep.  579,  58  N.  W.  117. 

In  State  ex  rel.  Mackenzie  v.  Casteel, 
110  Ind.  174,  11  N.  E.  219,  the  court  said: 
"It  is  a  firmly  settled  general  rule  that  a 
purchaser  at  a  tax  sale  buys  at  his  own 
risk,  and  that,  if  the  sale  proves  ineffectual, 
he  cannot,'  in  the  absence  of  an  express 
statute,  recover  from. the  county  the  money 
paid  by  him.  The  payment  is  regarded  as 
a  voluntary  one,  and  he  assumes  all  risks, 
for,  as  in  judicial  sales,  there  is  no  war- 
ranty in  tax  sales." 

In  Lynde  v.  Melrose,  10  Allen,  49,  the 
court  said:  *'There  is  a  plain  distinction 
between  the  right  of  a  person  to  recover 
from  the  town  the  amount  of  a  tax  un- 
lawfully assessed  upon  liim,  and  the  claim 
of  the  purchaser,  under  a  collector's  deed, 
whose  title  proves  defective.  The  town  is 
not  a  party  to  the  deed.  The  purchaser  is 
a  mere  volunteer  in  the  payment  of  the  tax. 
He  has  the  same  means  of  knowing  whether 
it  is  legally  assessed  that  the  town  has. 
He  buys  a  title  without  warranty,  except 
such  covenants  as  he  takes  from  the  collec- 
tor; and  he  must  rely  only  upon  them. 
Beyond  those  covenants,  his  deed  is  in  the 
nature  of  a  mere  quitclaim,  for  which  he 
lias  paid  what  he  thought  the  chance  was 
worth.  His  speculation  may  prove  very 
profitable,  or  wholly  unproductive;  but  no 
one  has  taken  his  property  without  his 
consent,  or  with  any  contract,  express  or 
implied,  to  reimburse  him  if  his  bargain 
proves  a  losing  one.  "  Where  there  is  no 
fraud  or  imposition,  the  sale  of  land  with- 
out warranty  creates  no  obligation  to  re- 
turn the  purchase  money  in  any  event." 

One  who  has  given  his  note  or  bond  to 
the  proper  public  official,  in  payment  of  a 
tax  deed,  cannot  defend  an  action  on  the 
note  or  bond  on  the  ground  that  the  tax 
deed  was  invalid.  Sawyer  v.  Vaughan,  25 
Me.  337  (note) ;  Hoge  v.  Currin,  3  Gratt. 
201,  (bond). 

— subsequent  taxes. 

In    the    absence    of    statute    authorizing 

recovery   the  purchaser  of   an   Invalid   tax 
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title  not  only  cannot  recover  from  the 
county  or  other  taxing  body  the  original 
purchase  price,  but  he  cannot  recover  sub- 
sequent taxes  on  the  land  paid  by  him. 
Lindsey  v.  Boone  County,  92  Iowa,  86,  60 
N.  W.  173;  Sapp  V.  Brown  County,  20  Kan. 
243;  Lackey  v.  Mercer  County,  9  Pa.  318; 
Minnesota  Loan  &  Invest.  Co.  v.  Beadle 
County,  18  S.  D.  431,  101  N.  W.  29. 

— where  statute  authorizes  reimbursement 
in  certain  cases  only,  and  is  silent  as 
to  others. 

Where  a  statute  provides  for  a  county 
or  other  taxing  body  refunding  money  re- 
ceived from  tlie  purchaser  of  a  tax  deed 
or  certificate  invalid  for  certain  causp^,  such 
purchaser  cannot  recover  where  the  invalid- 
ity is  due  to  causes  other  than  those  named. 
Stutsman  Countv  v.  Wallace.  142  U.  S.  293, 
35  L.  ed.  1018,  i^  Sup.  Ct.  Rep.  227;  State 
ex  rel.  MacKenzie  v.  Casteel,  110  Ind.  174, 
UN.  E.  219;  Lindsey  v.  Boone  County,  92 
Iowa,  86,  60  N.  W^  173;  Stewart  v.  Ber- 
nalillo Countv,  12  N.  M.  79,  75  Pac.  43; 
Tvler  V.  Cass"  Countv,  1  N.  D.  369,  48  N. 
W.  232,  affirmed  in  '  142  U.  S.  288,  35  L. 
ed.  1016,  12  Sup.  Ct.  Rep.  225;  Iowa  &  D. 
Land  Co.  v.  Barnes  County,  6  N.  D.  601, 
72  N.  W.  1019. 

Thus,  where  a  statute  renders  a  county 
liable  to  reimburse  a  purchaser  at  an  invalid 
tax  sale  only  when  the  land  was  sold  by 
mistake  or  wrongful  act  of  the  treasurer, 
the  county  is  not  liable  when  the  invalidity 
was  not  due  to  the  mistake  or  wrongful 
act  of  the  treasurer,  but  of  another  of- 
ficer. Stutsman  County  v.  Wallace,  142 
U.  S.  293,  35  L.  ed.  101*8,  12  Sup.  Ct.  Rep. 
227;  Lindsey  v.  Boone  County,  92  Iowa,  86, 
60  N.  W.  173;  Tvler  v.  Cass  County,  1 
N.  D.  369,  48  N.  W.  232,  affirmed  in  142 
U.  S.  288,  35  L.  ed.  1016,  12  Sup.  Ct.  Rep. 
225;  Iowa  &  D.  Land  Co.  v.  Barnes  County, 
6  N.  D.  601,  72  N.  W.  1019. 

So,  where  a  statute  permits  recovery 
from  a  town  of  money  paid  for  an  invalid 
tax  deed,  on  the  purchaser's  compliance 
with  certain  conditions,  a  failure  to  comply 
with  the  conditions  will  prevent  recovery. 
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uiitarily,  and  without  any  coercion  or  repre- 
sentation by  the  parish  ofiScials. 

"Sixth.  Lisso  &  Brothers  voluntarily 
handed  to  the  assessor  of  the  parish  of 
Natchitoches  a  list  of  all  said  properties,  to- 
gether with  other  property  owned  by  them, 
for  assessment  and  taxation  to  themselves. 
They  never  attempted  to  have  the  assess- 
ments corrected  or  reduced  by  any  legal 
steps  whatever,  and  they  voluntarily  paid 
the  taxes  assessed  against  themselves,  there- 
on, from  year  to  year,  without  any  legal 
coercion  whatever,  but  believing  that  their 
tax  titles  were  good  and  valid  to  the  afore- 
said properties. 

^'Seventh.  Said  assessments  were  made  and 
the  taxes  paid  thereunder  by  Lisso  &  Broth- 
ers, through  no  representation  or  solicita- 
tion or  inducement  on  the  part  of  any  of 
the  officials  of  Natchitoches  parish. 

"Eighth.  The  police  jury  of  the  parish  of 
Natchitoches  has  made  no  provision  what- 
ever for  the  payment  of  the  sums  sued  for 
herein,  and  has  declined  to  adopt  an  ordi- 


nance recognizing  the  existence  of  said  in- 
debtedness, or  making  any  provision  for  the 
payment  thereof," 

Messrs.  C.  Cliaplin  and  W.  A.  Wilkin- 
son, for  applicant: 

A  taxpayer  cannot  recover  from  a  parish 
taxes  paid  by  him  for  years  without  protest, 
in  the  absence  of  a  provision  in  the  revenue 
laws  conferring  such  a  right. 

Reed  v.  His  Creditors,  39  La.  Ann.  115, 
1  So.  784;  Carter  v.  New  Orleans,  33  La. 
Ann.  816;  Palmer  v.  Board  of  Assessors,  42 
La.  Ann.  1122,  8  So.  487;  Scholfield,  6.  & 
Co.  V.  West,  44  La.  Ann.  277,  10  So.  80i5. 

To  recover  taxes,  the  taxpayer  must  show 
the  absolute  absence  of  authority  to  levy 
the  tax;  that  the  money  was  actually  re- 
ceived by  the'  defendant  for  its  own  use,  and 
not  as  the  agent  or  instrument  of  another 
public  corporation,  and  that  the  payment 
was  made  under  compulsion,  and  not  vol- 
untarily. 

New  Orleans  Canal  &  Bkg.  Co.  v.  New  Or- 


Williams  v.  Dedham,  207  Mass.  412,  93  N. 
E.  696. 

Minority  view. 

But  the  rule  that,  in  the  absence  of  a 
statute  permitting  it,  the  holder  of  an  in- 
valid tax  deed  or  certificate  is  not  entitled 
to  reimbursement  from  the  taxing  authority, 
is  not  entirely  harmonious. 

Thus,  in  Phillips  v.  Hudson,  31  N.  J. 
L.  143,  it  was  held,  Beasley,  Ch.  J.,  dis- 
senting, that  purchase  money  paid  on  re- 
ceiving a  declaration  of  sale  delivered  in 
pursuance  of  a  void  ordinance  for  a  street 
improvement  could  be  recovered  from  the 
city.  The  court  distinguished  a  case  where 
the  sale  is  executory,  and  one  where  it  is 
executed  by  the  giving  of  a  deed,  and  held 
that  in  the  former  case  there  could  be  a 
recovery,  while  in  the  latter  the  purchaser 
would  have  to  rely  on  his  warranties,  if 
any.  But  the  New  Jersey  statute  made 
no  provision  for  the  giving  of  a  formal  cour 
veyance.  Phillips  v.  Hudson  was  distin- 
^ished  in  State,  Casselbury,  Prosecutor,  v. 
Piscataway  Twp.  43  N.  J.  L.  353,  and 
doubted  in  Tooker  v.  Roe,  44  N.  J.  L. 
591. 

In  Chapman  v.  Brooklyn,  40  N.  Y.  372, 
where  certificates  of  sale  of  certain  city 
lots,  given  on  a  sale  thereof  to  pay  for 
street  improvements,  were  void  because  the 
lots  had  been  assessed  to  the  wrong  person, 
it  was  held,  one  judge  dissenting,  that  the 
holder  of  the  certificates  could  recover  from 
the  city  the  amount  paid  at  such  sale,  at 
least  where  it  did  not  appear  that  the  city 
had  paid  over  the  amount  to  the  contractor 
who  made  the  improvements.  But  Chapman 
V.  Brooklyn  must  be  deemed  silently  over- 
ruled by  the  later  cases  of  Brevoort  v. 
Brooklyn,  89  N.  Y.  136,  and  Coffin  v.  Brook- 
lyn, 116  N.  Y.  159,  22  N.  E.  227. 

In  Norton  v.  Rock  County,  13  Wis.  612, 
31  L.R.A.(N.S.) 


it  was  held  that  where  a  tax  sale  is  void, 
the  county  is  liable  to  the  holder  of  the 
certificate  issued  on  such  sale,  for  the 
amount  paid  with  interest.  There  was,  how- 
ever, a  statute  expressly  allowing  recovery 
in  such  a  case.  But  the  court  said:  "We 
think  the  same  result  would  follow  without 
any  statute,  by  an  application  of  the  general 
principle  that  money  paid  for  a  considera- 
tion which  fails  may  be  recovered  back." 
In  reply  to  the  contention  of  the  defendant 
county  that  the  complaint  should  have 
shown  that  the  money  was  demanded  of 
the  treasurer  before  action  was  commenced, 
the  court  said:  "This  position  was  based 
upon  the  statute,  which  makes  it  the  duty 
01  the  treasurer  to  refund  the  money  on 
demand.  Perhaps  it  would  be  correct  if  the 
entire  right  of  the  plaintiff  depended  on  the 
statute.  But  we  do  not  think  it  does.  On 
the  contrary,  it  grows  out  of  the  fact  that 
the  county  has  received  money  of  the  plain- 
tiff on  a  pretended  sale,  which  it  had  no  au- 
thority to  make.  The  statute  neither  orig- 
inated nor  destroyed  the  right  of  action,  but 
only  furnished  an  additional  remedy  by 
making  it  the  duty  of  the  treasurer  to  pay 
without  any  action.  Whatever  remedy  the 
party  might  be  entitled  to  under  this  provi- 
sion, by  mandamus  or  otherwise,  we  think 
it  was  cumulative,  and  not  exclusive." 

In  spite  of  the  fact  that  there  was  a 
statute  under  which  recovery  might  have 
been  had,  the  statement  of  the  court  that  a 
right  of  recovery  existed  irrespective  of  stat- 
ute can  hardly  be  called  dictum,  since  it  held 
that  failure  to  comply  with  the  statutory 
requirement  of  demand  before  suit  was  not 
fatal.  See  also  Barden  v.  Columbia  County, 
33  Wis.  451,  14  Am.  Rep.  762,  which  con- 
tains a  statement  that  "upon  general  prin- 
ciples" the  holder  of  void  tax  certificates 
"is  entitled  to  have  his  money  refunded  with 
legal  interest."  R.  A.  £. 
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leans,  30  La.  Ann.  1377;  Union  P.  R.  Co.  y. 
Dodge  County,  08  U.  S.  544,  25  L.  ed.  197; 
27  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  757; 
2  Cooley,  Taxn.  3d  ed.  pp.  1495-1499;  Fuae- 
Her  V.  St  Landry,  107  La.  221,  31  So.  678; 
Lindner  v.  New  Orleans,  IIG  La.  372,  40  So. 
736,  7  A.  &  E.  Ann.  Cas.  919;  New  Orleans 
&  N.  E.  R.  Co.  T.  Louisiana  Constr.  &  Im- 
proY.  Co.  109  La.  13,  94  Am.  St.  Rep.  393, 
33  So.  51. 

A  purchaser  at  tax  sale  is  subject  to  the 
rule  of  caveat  emptor. 

Lindner  v.  New  Orleans,  116  La.  372,  40 
So.  736,  7  A.  &  E.  Ann.  Cas.  919;  2  Cooley, 
Taxn.  3d  ed.  pp.  918-920;  Budge  v.  Grand 
Forks,  1  N.  D.  309,  10  L.R.A.  166,  47  N.  W. 
390;  Pennock  v.  Douglas  County,  39  Neb. 
293,  27  L.R.A.  121,  42  Am.  St.  Rep.  579,  68 
N.  W.  117. 

Messrs.  Scarborough  A  Carrer,  for 
respondents : 

Articles  2301,  2302,  and  2303  of  the  Civil 
Code,  entitle  plaintiffs  to  recover. 

Ligon  V.  Orleans  Nav.  Co.  2  La.  Ann.  128 ; 
Catholic  Soc.  v.  New  Orleans  10  La.  Ann. 
73;  Bank  of  New  Orleans  v.  New  Orleans, 
12  La.  Ann.  421 ;  Sims  v.  Jackson  Parish,  22 
La.  Ann.  440. 

Property  in  one  parish  is  exempt  from 
parish  taxation  in  all  other  parishes. 

Bank  of  New  Orleans  v.  New  Orleans^  12 
La.  Ann.  421. 

Monroe,  J.,  delivered  the  opinion  of  the 
court; 

The  learned  counsel  for  plaintiffs  predi- 
cate their  asserted  right  of  recovery  upon 
the  articles  of  the  Civil  Code  (articles  2301, 
2302,  and  2303)  regulating  the  rights  of 
parties  with  respect  to  payments  made  and 
received  in  error;  and,  in  so  doing,  they 
lose  Bight  of  the  fact  that  laws  regulating 
the  collection  of  taxes  are  aui  generis,  and 
constitute  a  system  to  which  the  general 
provisions  of  the  Civil  Code  have  ordinari- 
ly little  or  no  application.  State  v.  Viator, 
37  La.  Ann.  735;  Reed  v.  His  Creditors,  39 
La.  Ann.  123,  1  So.  784. 

Article  233  of  the  Constitution  provides 
that,  save  in  certain  cases,  the  owner,  upon 
recovering  property  sold  for  taxes,  shall  re- 
imburse the  purchaser;  but  our  attention 
has  not  been  called  to  any  provision  of  the 
Constitution,  or  any  statute,  which  imposes 
upon  municipal  corporations  the  obligation 
to  reimburse  either  the  price  of  property  so 
sold  and  from  which  th6  purchaser  is  evict- 
ed, or  taxes  voluntarily  paid. 

In  Lindner  v.  New  Orleans,  116  La.  373, 
40  So.  736,  7  A.  &  E.  Ann.  Cas.  919,  it  was 
held  that  "a  tax  sale,  in  the  absence  of  spe- 
cial legislation  to  the  contrary,  is  generally 
held  to  be  subject  to  the  rule  caveat  emptor^ 
and  the  purchaser  assumes  the  risk  of  all 
31  L.R.A.(N.S.) 


illegalities  and  irregularities  in  the  proceed- 
ings, of  which,  as  they  are  open  to  his  in- 
spection^ he  is  presumed  to  have  notice.  He 
is  therefore  without  recourse  against  the 
municipality  at  the  instance  of  which  the 
sale  is  made,  and  which,  not  pretending  to 
sell  its  own  property,  warrants  neither  the 
title  nor  the  return  ojf  the  price," —  citing  2 
Cooley,  Taxn.  3d  ed.  pp.  919,  921,  1512; 
Desty,  Taxn.  §  850;  Black,  Tax  Titles,  chap. 
30,  §  403;  Hamilton  ▼.  Valiant,  30  Md.  139; 
Pennock  v.  Douglas  County,  39  Neb.  293, 
27  L.R.A.  121,  42  Am.  St.  Rep.  579,  58  N. 
W.  117;  Budge  v.  Grand  Forks,  1  N.  D. 
309,  10  L.R.A.  165,  47  N.  W.  390. 

The  case  thus  cited  is  reported  in  7  A. 
&  E.  Ann.  Cas.  919,  with  the  following  note, 
to  wit:  'The  holding  of  the  reported  case, 
to  the  effect  that  a  tax  sale,  in  the  absence 
of  special  legislation  to  the  contrary,  is  sub- 
ject to  the  rule  of  caveat  emptor,  and  that 
the  purchaser  is  without  recourse  against 
the  municipality  under  the  authority  of 
which  the  sale  is  made,  where  the  sale  is 
invalid,  is  supported  by  the  following  au- 
thorities." And  then  follows  a  list  of  deci- 
sions by  the  Federal  courts  and  by  the  courts 
of  last  resort  of  twenty-five  of  the  states  of 
the  Union,  including  California,  Colorado, 
Maryland,  Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York,  Penn- 
sylvania, South  Carolina,  Texas,  and  Vir- 
ginia. The  note  also  contains  several  ex- 
cerpts, from  which  we  take  the  following: 
In  Hamilton  v.  Valiant,  30  Md.  139,*  it  was 
said:  "Although  cases  are  numerous  in 
which  titles  derived  from  tax  sales  have 
been  declared  to  be  defective  because  of  ir- 
regularities, we  know  of  no  case  in  which 
the  attempt  has  been  made  to  hold  the  offi- 
.cer  making  the  sale  responsible  in  damages. 
There  seems  to  have  been  a  general  acquies- 
cence in  thp  doctrine  that  no  such  liability 
exists,  and  we  had  not  supposed  that  any 
doubt  was  entertained  upon  so  plain  a  prop- 
osition. A  purchaser  at  a  tax  sale,  buying, 
as  he  does,  property  from  a  person  who  is 
not  the  owner  of  it,  comes  strictly  and 
rigidly  within  the  rule  of  *caveat  emptor,' 
While  his  title  mainly  depends  upon  the 
regularity  of  the  proceedings  of  the  officer 
who  makes  the  sale,  he  is  bound  to  inquire 
whether  he  has  acted  in  conformity  with  the 
law  from  which  his  power  is  derived.  In 
this  case  the  duties  of  the  collector,  as  to  no- 
tice and  other  matters  essential  to  the  va- 
lidity of  a  tax  sale,  were  distinctly  pre- 
scribed, and,  in  regard  to  them,  a  purchas- 
er had  the  easy  means  of  being  fully  in- 
formed. If  he  acted  without  proper  inquiry 
and  care^  it  was  his  own  fault,  and,  buying 
upon  the  faith  of  his  own  judgment,  he 
must  abide  the  consequences." 

In  Lynde  v.  Melrose,  10  Allen,  49,  a  tax 
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title  having  been  set  aside  for  illegal  assess- 
ment, tlie  ejected  purchaser  and  his  vendee 
brought  suit  against  the  town  to  recover 
the  amount  paid,  together  with  costs  and 
expenses  of  the  action  of  ejectment.  The 
court  said:  "This  action  is  certainly  a 
novel  impression.  .  .  .  No  precedent  for 
maintaining  such  a  suit  is  found,  and  the 
plaintiffs'  counsel  rests  his  argument  solely 
upon  the  ground  that  the  defendants  have 
received  the  amount  of  the  tax  without  con- 
sideration. If  this  be  true,  it  is  not  easy 
to  see  how  the  plaintiffs  get  a  joint  right 
of  action,  nor  how  the  defendants  could 
be  responsible  for  more  than  the  sum  of 
$1.39,  the  amount  of  the  tax  which  would 
go  to  the  town  treasury.  But  there  is  a 
plain  distinction  between  the  right  of  a  per- 
son to  recover  from  the  town  the  amount  of 
a  tax  unlawfully  assessed  upon  him,  and 
the  claim  of  the  purchaser  under  a  collec- 
tor's deed,  whose  title  proves  defective.  The 
town  is  not  a  party  to  the  deed.  The  pur- 
chaser is  a  mere  volunteer  in  the  payment 
of  the  tax.  He  has  the  same  means  of 
knowing  whether  it  is  legally  assessed  that 
the  town  has.  He  buys  a  title  without 
warranty,  except  such  covenants  as  he  takes 
from  the  collector,  and  he  must  rely  only 
upon  them.  Beyond  those  covenants,  his 
deed  is  in  the  nature  of  a  mere  quitclaim, 
for  which  he  has  paid  what  he  tliought  the 
chance  was  worth.  His  speculation  may 
prove  very  profitable  or  wholly  unproductive, 
but  no  one  has  taken  his  property  without 
his  consent,  or  with  any  contract,  expressed 
or  implied,  to  reimburse  him  if  his  bargain 
proves  a  losing  one." 

In  McCormick  v.  Edwards,  69  Tex.  108,  6 
S.  W.  33,  it  was  said:  "After  a  careful 
research  we  have  found  no  case  in  which  a 
purchaser  at  a  void  tax  sale  has,  without 
the  aid  of  a  statute,  been  permitted  to  recov- 
er even  the  taxes  lawfully  assessed  upon  the 
land  and  paid  by  his  purchase.  It  would 
seem  equitable  that  he  should  at  least  re- 
cover the  taxes  which  the  landowner  ought 
to  have  paid  and  which  he  failed  to  pay. 
Many  states  have,  accordingly,  passed  stat- 
utes in  regulation  of  this  subject,  and  giv- 
ing the  relief  indicated;  and,  so  far  as  we 
have  been  able  to  discover,  whenever  this 
relief  has  been  given  or  sanctioned  by  a 
court  of  last  resort,  it  has  been  by  virtue 
of   statutory    law." 

The  provision  of  article  233  of  the  Con- 
stitution of  Louisiana,  to  which  we  have  re- 
ferred, reads:  "No  judgment  annulling  a 
tax  sale  shall  have  effect  until  the  price 
and  all  taxes  and  costs  paid,  with  10  per 
cent  per  annum  interest  on  the  amount  of 
the  price  and  taxes  paid  from  date  of  re- 
spective payments,  be  previously  paid  to  the 
purchaser;  provided,  this  shall  not  apply  to 
31  L.R.A.(N.S.) 


sales  annulled  on  account  of  taxes  having 
been  paid  prior  to  the  date  of  sale,  or  dual 
assessments." 

Wliilst,  therefore,  in  cases  where  the  own- 
er should  have  paid  the  tax  and  has  failed 
to  do  so,  our  law  thus  makes  provision  that 
he  shall  refund  the  price  and  taxes  paid  by 
the  tax  purchaser,  with  interest,  where  the 
property  is  sold  for  a  tax  which  the  owner 
has  already  paid,  the  tax  purchaser  cannot 
look  to  him  for  reimbursement,  and,  as  waa 
said  by  the  supreme  court  of  Maryland, 
"buying  upon  the  faith  of  his  own  judg- 
ment, he  must  abide  the  consequences." 
With  regard  to  the  right  to  recover  taxfs 
which  have  been  paid  to  municipal  corpo- 
rations, Judge  Dillon  states  the  rule  to  be 
as  follows:  "Actions  against  a  municipal 
corporation  to  recover  back  money  upon  the 
ground  of  the  illegality  of  the  tax  or  assess- 
ment are,  upon  principle  and  the  weight  of 
authority,  maintainable  when,  and,  in  gen- 
eral, only  when  ( if  there  be  no  statute  en- 
larging the  liability),  the  following  requi- 
sites coexist:  1.  The  authority  to  levy  the 
tax,  or  to  levy  it  upon  the  property  in  ques- 
tion, must  be  wholly  wanting,  or  the  tax  it- 
self wholly  unauthorized;  in  which  cases, 
the  assessment  is  not  simply  irregular,  but 
absolutely  void.  2.  The  money  sued  for 
must  have  been  actually  received  by  the  de- 
fondant  corporation,  and  received  by  it  for 
its  own  use,  and  not  as  an  agent  or  instru- 
ment to  assess  and  collect  money  for  the 
benefit  of  the  state  or  other  public  corpora- 
tion or  person.  And  3.  The  payment  by  the 
plaintiff  must  have  been  made  upon  compul- 
sion, as,  for  example,  to  prevent  the  imme- 
diate seizure  of  his  goods  or  the  arrest  of 
the  person,  and  not  voluntarily.  Unless 
these  conditions  concur,  paying  under  pro- 
test will  not,  without  statutory  aid,  give 
a  right  of  recovery."  2  Dill.  Mun.  Corp. 
4th  ed.  p.  1145,  §  940. 

It  is  true  that  our  predecessors  in  this 
court  have  held  that  taxes,  though  paid 
voluntarily,  might  be  recovered  where  the 
property  was  exempt  from  taxation.  Catho- 
lic Soc.  V.  New  Orleans,  10  La.  Ann.  75, 
Upon  the  other  hand,  it  has  been  held  that, 
though  the  ordinances  under  which  taxes 
were  paid  were  found  to  be  unconstitution- 
al or  illegal,  there  was,  nevertheless,  a  nat- 
ural obligation  on  the  part  of  the  taxpayer 
suflicient  to  preclude  recovery.  Campbell 
v.  New  Orleans,  12  La.  Ann.  34;  Factors'  & 
T.  Ins.  Co.  V.  New  Orleans,  25  La.  Ann.  4M; 
Fuselier  v.  St.  Landry,  107  La.  221,  31  So. 
678. 

In  the  instant  case,  it  is  admitted  that 
plaintiffs  "voluntarily  handed  to  the  assess- 
or of  the  parish  of  Natchitoches  a  list  of 
all    said    properties,    together    with    other 
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property  owned  by  them,  for  assessment 
and  taxation  to  themselves;  they  never  at- 
tempted to  have  the  assessments  corrected 
or  reduced  by  any  legal  steps  whatever,  and 
they  voluntarily  paid  the  taxes  assessed 
against  themselves  thereon,  from  year  to 
year,  without  any  legal  coercion  whatever, 
but  believing  that  their  tax  titles  were  good 
and  valid  to  the  aforesaid  properties." 

It  is  plain  that  the  assessors  had  no  ca- 
pacity to  determine,  as  between  apparently 
conflicting  titles,  which  was  the  best,  and 
it  is  well  settled  that  an  assessment  in  the 
name  of  him  who  'appears  upon  the  record 
to  be  the  owner  is  good.  Prescott  v.  Payne, 
44  La.  Ann.  650,  11  So.  140;  Augusti  v. 
Citizens'  Bank,  40  La.  Ann.  530,  15  So.  74; 
Michel  V.  Stream,  48  La.  Ann.  341,  19  So. 
215;  Marti  v.  Wall,  51  La.  Ann.  953,  26  So. 
44;  Adolph  v.  Richardson,  52  La.  Ann.  1158, 
27  So.  665;  Rovens  v.  McRobinson,  117  La. 
735,  42  So.  251. 

As,  therefore,  plaintifTs  appeared  as  the 
owners  of  record  of  the  property  in  ques- 
tion, and  as  they,  from  year  to  year,  made 
sworn  returns  to  the  effect  that  they  were 
the  owners,  and  paid  the  taxes  assessed  to 
them  in  that  capacity,  it  follows  that  they 
were  bound  by  the  assessments,  and  that 
they  also  incurred  a  personal  liability  pred- 
icated thereon.  Carter  v.  New  Orleans,  33 
La.  Ann.  816;  Reed  v.  His  Creditors,  39  La. 
Ann.  115-125,  1  So.  784;  Palmer  v.  Board 
of  Assessors,  42  La.  Ann.  1122,  8  &o,  487; 
Scholfield  West,  44  La.  Ann.  277, 10  So.  806; 
Mercier's  Succession,  42  La.  Ann.  1143,  11 
L.R.A.  817,  8  So.  732;  People's  Homestead 
Asso.  V.  Garland,  107  La.  476,  31  So.  892. 

The  law  makes  specific  provision  with  re- 
spect to  the  time  and  manner  in  which 
assessments  may  he  corrected,  whether  by 
cancelation,  reduction,  or  increase,  and  this 
court  has  on  more  than  one  occasion  found 
itself  unable  to  afford  relief  to  complaining 
taxpayers,  because  of  their  failure  to  com- 
ply with  those  provisions. 

Thus,  in  Orient  Ins.  Co.  v.  Board  of  As- 
sessors, 124  La.  872,  50  So.  778,  the  appeal 
embraced  twenty-three  cases  in  which  cer- 
tain foreign  insurance  companies  attacked 
assessments  of  past  years,  on  "money  in 
possession,  credits,  and  open  accounts,"  as 
null  and  void,  on  the  ground  that  they  had 
no  money  in  possession,  and  that  their  cred- 
its and  open  accounts  were  not  taxable  in 
this  state.  They  prayed  that  the  assess- 
ments be  canceled,  or,  in  the  alternative,  re- 
duced. In  disposing  of  the  case,  the  majori- 
ty of  the  court,  speaking  through  Mr.  Jus- 
tice Provosty,  said:  '*In  so  far  as  the  suits 
are  for  reduction  of  the  assessments,  the  de- 
fendant opposes  to  them  §  26  of  the  reve- 
nue law  (Acts  1898,  p.  360,  No.  170),  which 
reads;  "  *But  the  action  to  test  such  cor- 
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rectness  shall  be  instituted  on  or  before  the 
1st  day  of  November  of  the  year  in  which 
the  assessment  is  made.'  The  suits  were 
filed  in  August,  1908.  The  assessments  of* 
1906  and  1907  are  barred,  therefore,  by  said 
statute,  unless  the  reason  assigned  by  plain- 
tiffs why  said  statute  should  not  have  ap- 
plication is  valid.  It  is  that  there  was  a 
tacit  understanding  between  the  tax  officers 
of  the  state  and  plaintiffs,  by  which  the  of- 
ficers, on  the  one  hand,  should  do  nothing 
towards  the  enforcement  of  the  taxes  under 
said  assessments,  and  the  plaintiffs,  on  the 
other  hand,  should  take  no  steps  to  annul 
or  reduce  said  assessments  until  the 
case  of  Liverpool  &  L.  &  G.  Ins.  tJo. 
v.  Board  of  Assessors,  122  La.  98,  47 
So.  415,  involving  the  same  issue,  and  then 
pending,  should  have  been  decided."  It  is 
then  held  that  such  an  understanding,  if 
proved,  could  not  be  given  effect,  as  the  as- 
sessors and  tax  collectors  have  no  power  to 
stay  the  operation  of  the  tax  laws  by  agree- 
ments with  the  tax  debtors.  And  the  opin- 
ion proceeds:  'The  assessments  are  grossly 
excessive.  So  much  so  that  it  is  manifest 
they  were  the  result  of  mere  guesswork,  as, 
indeed,  is  testified  to  by  the  one  member  of 
the  board  of  assessors.  More  than  this,  the 
board  of  assessors  was  furnished  by  the 
plaintiffs  with  a  correct  return  for  the  years 
1007  and  1908.  But  the  suit  for  the  reduc- 
tion of  the  assessments  of  1906  and  1907 
is  barred  by  the  said  statute.  As  to  them 
the  court  is  powerless  to  grant  relief." 

We  do  not  mean  to  say,  here,  that  if,  in 
the  case  cited,  the  court  had  found  that  the 
evidence  sustained  the  returns  made  by  the 
insurance  companies,  to  the  effect  that  they 
had  no  property  within  this  state  liable  to 
taxation,  the  assessments  might  not  have 
been  annulled,  even  though  the  applica- 
tions had  not  been  made  prior  to  November 
1st  of  the  year  in  which  they  were  made. 
That  question  was  not  passed  on,  and  we 
are  not  passing  on  it  now.  We  do  mean 
to  say,  however,  that  ^vhere,  in  view  of  the 
provisions  of  our  Constitution  whereby  tax 
titles  in  three  years,  save  for  certain  speci- 
fied defects,  became  as  good  as  any  other 
titles,  an  individual  buys  property  at  tax 
sale,  spreads  his  title  on  the  public  records, 
returns  the  property,  with  other  property  un- 
questionably belonging  to  him,  to  the  asses- 
sor, as  his  own,  and  voluntarily  pays  the 
taxes  on  it,  year  by  year,  with  the  effect, 
and  presumably  the  intention,  of  fortifying 
his  title  for  the  purposes  of  the  prescription 
established  by  the  Constitution,  he  has  no 
standing,  years  afterwards,  to  complain 
that  the  taxes  were  paid  in  error,  and  to  de- 
mand their  return  from  the  municipality 
to  which  they  were  paid. 

In   Oteri  v.   Parker,  42   La.  Ann.  374,  7 
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So.  670,  it  was  held  that  "the  charges  of 
illegality  of  an  asseBsment,  on  the  grounds 
that  .  .  .  some  of  the  property  was  not 
the  tax  debtor's  exclusively,  but  that  it  was 
owned  by  him  jointly  with  others,"  involve 
the  correctness  of  the  assessments,  and 
should  be  made  before  November  1st  of  the 
year  in  which  the  assessment  is  made.  And 
to  the  same  effect  is  the  decision  in  the  case 
of  Griggsby  Constr.  Co.  ▼.  Freeman,  108  La. 
437,  68  L.R.A.  349,  32  So.  399,  where,  one  of 
the  grounds  of  attack  upon  the  assessment 
being  "that  the  assessment  includes  property 
not  belonging  to  plaintiff,  and  for  the  taxes 
on  which  plaintiff  is  not  responsible,"  it 
was  said:  "Suffice  to  say  that  plaintiff,  hav- 
ing been  called  upon  by  the  assessor  to  fur- 
nish a  list  of  its  property,  and  having  failed 
to  do  so,  is,  by  the  express  terms  of  the 
revenue  act,  §  14,  'estopped  from  contesting 
the  correctness  of  the  assessment  list  filed 
by  the  assessor.' " 

It  may  be  remarked,  in  conclusion,  that 
the  assessments  here  involved  were  mainly 
for  the  years  1900,  1901,  1902.  They  consti- 
tuted the  basis  upon  which  the  police  jury 
of  the  parish  of  Natchitoches  prepared  its 
budget  and  regulated  its  expenses  for  each 
succeeding  year;  the  money  collected  has 
long  since  been  spent;  and  the  claim  of  the 
plaintiffs,  through  whose  voluntary  acts  the 
present  condition  of  affairs  has  been  brought 
about,  that  it  should  now  be  refunded  to 
them,  thereby,  perhaps,  involving  the  neces- 
sity of  imposing  a  special  tax  for  their 
benefit,  appears  to  us  to  be  entirely  without 
merit,  either  in  law  or  equity.  In  Fuselicr 
v.  St.  Landry,  107  La.  231,  31  So.  632,  Nich- 
oils,  Ch.  J.,  as  the  organ  of  the  court,  said: 
"We  say,  as  did  the  court  in  the  Camp- 
bell Case,  and  that  of  the  Factors'  &*T.  Ins. 
Co.,  that,  if  the  plaintiff  had  any  objections 
to  urge,  they  should  have  been  urged  at  a 
proper  time  and  in  a  proper  manner.  He 
cannot,  for  his  individual  benefit,  throw  the 
finances  of  the  parish  into  inextricable  con- 
fusion ;  he  is  estopped,  at  this  late  day,  after 
so  many  rights  have  accrued  on  the  strength 
of  his  acquiescence,  and  that  of  the  other 
taxpayers  of  the  parish,  from  disturbing 
the  present  situation." 

And  so  we  say  here.  It  may  be  that  the 
particular  amount  claimed  by  the  plaintiffs 
now  before  the  court  can  be  paid  by  the  par- 
ish of  Natchitoches  without  embarrassment ; 
but  the  granting  of  their  demands  involves 
an  acquiescence  in  the  proposition  that 
everyone  who  chooses  to  speculate  in  tax 
titles,  and  to  assume  the  quality  of  owner 
with  respect  to  property  which  he  does  not 
own,  which  he  may  readily  inform  himself 
that  he  does  not  own,  but  which  he  may 
hope  thereby  to  make  his  own,  may  do  so 
at  the  risk  of  the  state  or  parish,  and  not 
Jl  L.R.A.(N.S.) 


at  his  own  risk, — a  proposition  which,  in 
view  of  the  laws  regulating  tax  sales  and 
the  collection  and  expenditure,  for  govern- 
mental purposes,  of  money  paid  for  taxes, 
we  are  unable  to  entertain. 

It  is  therefore  ordered,  adjudged;  and 
decreed  that  the  judgment  of  the  Court  of 
Appeals,  Second  Circuit,  here  made  the  sub- 
ject of  review,  be  annulled,  avoided,  and 
reversed,  and  that  there  now  be  judgment 
affirming  the  judgment  herein  rendered  by 
the  District  Court;  plaintiffs  to  pay  all 
costs. 

Petition  for  rehearing  denied  November 
28,  1910. 
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J.  C.  PERKINS 

V. 

FRED  W.  BLETHEN. 

(  —Me.  —,  78  Atl.  674.) 

Married  woman  ^  claim  against  hus- 
band ^  assignment  ^  Talidity. 

A  married  woman  cannot  confer  upon  an 
assignee  the  right  to  sue  her  husband  upon 
a  contract  obligation  which  she  holds  against 
him,  although  she  has  power  to  contract 
with  reference  to  her  personal  estate,  and  is 
authorized  to  prosecute  suits  at  law  in  her 
own  name  for  the  preservation  and  pro- 
tection* of  her  property  and  personal  rights, 
since  this  does  not  include  authority  to 
maintain  suits  against  her  husband. 

(January  6,   1911.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Somerset  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  recov- 
er the  amount  of  alleged  claims  against  de- 

Note.  —  Bight  of  assignee  of  claim  front 
one  spouse  to  maintain  iuxtion  against 
the  other  spouse. 

The  decision  in  Pebkins  ▼.  Blethen, 
which  was  grounded  upon  the  principle  that 
the  wife,  in  the  absence  of  statutes  so  per- 
mitting, cannot  nullify  the  law  by  depriv- 
ing her  husband  of  his  common-law  im- 
munity from  action  at  her  hands,  accords 
with  the  well-recognized  rule  that  a  claim 
void  in  the  hands  of  the  assignor  cannot  be 
vitalized  by  his  assignment  thereof;  or  in 
other  words,  that  the  assignee  takes  sub- 
ject to  all  equities  between  the  original  par- 
ties. 

This  rule  is  also  regarded  as  supported 
by  Muller  v.  Witte,  78  Conn.  495,  62  Atl. 
756,  which  seems  to  be  the  only  other  case 
directly  involving  the  question  under  anno- 
tation, wherein  it  was  held  that  neither  the 
wife,  whose  common-law  incapacity  had  not 
been  removed,  nor  her  assignee  of  a  claim 
against  her  husband  for  money  alleged  to 
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fendant  which  had  been  assigned  to  plain- 
tiff.   Judgment  for  defendant. 

Rev.  Stat.  chap.  63,  §  5,  is  as  follows: 
She  may  prosecute  and  defend  suits  at  law 
or  in  equity,  either  of  tort  or  contract,  in 
her  own  name,  without  the  joinder  of  her 
husband,  for  the  preservation  and  protection 
of  her  property  and  personal  rights,  or  for 
the  redress  of  her  injuries,  as  if  unmarried; 
or  may  prosecute  such  suits  jointly  with 
her  husband,  and  the  husband  shall  not  set- 
tle or  discharge  any  such  action  or  cause  of 
action  without  the  written  consent  of  the 
wife.  Neither  of  them  can  be  arrested  on 
such  writ  or  execution,  nor  can  he  alone 
maintain  an  action  respecting  his  wife's 
property. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrill  A  Merrill  for  plaintiff. 

Messrs.  Henry  K.  Goolldge  and  Wil- 
liam H.  Newell,  for  defendant: 

An  assignee  of  a  chose  in  action  takes  the 
same  subject  to  all  equities  existing  between 
the  original  parties. 

Hooper  v.  Brundage,  22  Me.  460. 

A  husband  or  wife  cannot  sue  the  other 
in  an  action  at  law  on  a  contract,  either 
express  or  implied. 

Smith  V.  Gorman,  41  Me.  405;  Crowther 
V.  Crowther,  66  Me.  358;  Hobbs  v.  Hobbs, 
70  Me.  381;  Copp  v.  Copp,  103  Me.  61,  68 
Atl.   458. 

Peabody,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  assumpsit  brought  by 
the  plaintiff  as  assignee  of  Abbie  M.  Bleth- 
cn  of  a  chose  in  action.  The  pleadings  were 
the  general  issue,  with  brief  statement  ''that 
at  the  time  of  the  alleged  promises  con- 
tained in  the  plaintiff's  declaration,  the  de- 
fendant and  the  assignor  of  the  claim  in  suit 
were  and  now  are  husband  and  wife."  Coun- 
sel for  plaintiff  moved  to  have  the  brief 
statement  stricken  out,  on  the  ground  that 
it  should  have  been  pleaded  within  the  time 
for  pleas  in  abatement.  The  case  is  report- 
ed to  the  law  court,  all  rights  of  and  under 
the  pleadings  being  reserved  to  the  plaintiff, 
and  it  being  agreed  that,  in  case  judgment  is 
entered  for  the  plaintiff,  it  shall  be  for  the 
sum  of  $700. 

The  evidence  is  undisputed  that  Abbie  M. 


Blethen,  wife  of  the  defendant,  loaned  her 
husband  during  coverture  several  sums  of 
money  from  her  own  personal  funds.  The 
several  amounts  during  the  six  years  prior 
to  the  bringing  of  this  action  amounted  to 
$700.  These  several  sums  were  put  into  the 
house  and  land,  which  the  husband  held  in 
his  own  name.  No  notes  and  no  security 
were  given  for  these  loans.  Subsequently, 
she  ceased  to  live  with,  her  husband.  Up- 
on ascertaining  that  she  could  not  sue  him 
to  recover  the  amount  of  these  loans,  she 
assigned  her  claim  to  the  plaintiff,  receiving 
a  valuable  consideration  for  the  same. 

The  defendant  offered  no  .  testimony  to 
contradict  these  facts,  but  he  relies  solely 
upon  the  contention  that  in  tlie  state  of 
Maine  a  husband  or  wife  cannot  sue  the  oth- 
er in  an  action  at  law  on  a  contract  either 
express  or  iznplied,  and  .that  an  assignee  of 
a  chose  in  action  takes  the  same  subject  to 
all  equities  existing  between  the  original 
parties. 

Rev.  Stat.  chap.  63,  §  1,  gives  to  a  married 
woman  certain  powers  over  her  separate  es- 
tate, which  cannot  be  reconciled  with  the 
common-law  status  of  husband  and  wife.  By 
a  well-established  line  of  cases  in  this  state, 
it  is  held  that  this  statute  gives  a  married 
woman  the  power  to  contract  with  her  hus- 
band as  well  as  with  strangers  in  reference 
to  her  separate  estate.  Webster  v.  Webster, 
58  Me.  139,  4  Am.  Hep.  253 ;  Blake  v.  Blake, 
64  Me.  177;  Wyman  v.  Whitehouse,  80  Me. 
257,  14  Atl.  68.  On  the  other  hand,  it  is 
as  clearly  held  that  the  common-law  doc- 
trine of  the  marriage  relation  is  still  in  full 
effect  except  as .  modified  by  statute,  and 
this  is  inconsistent  with  the  maintenance  of 
actions  at  law  between  husband  and  wife.  In 
Crowther  v.  Crowther,  66  Me.  358,  it  was 
held  that  a  wife  could  not  maintain  an  ac- 
tion of  assumpsit  against  her  husband,  even 
under  a  statute  (Rev.  Stat.  1857,  chap.  61, 
§  3)  by  which  she  is  authorized  to"prosecute 
and  defend  suits  at  law  or  in  equity  for  the 
preservation  and  protection  of  her  property, 
as  if  unmarried,  or  may  do  it  jointly  with 
her  husband."  The  language  of  this  stat- 
ute was  somewhat  amplified  by  act  1876, 
chap.  112,  but,  again,  it  was  held  in  Hobbs 
v.  Hobbs,  70  Me.  381,  that  an  action  of  as- 
sumpsit could  not  be  maintained;  it  being 


have  been  loaned  him,  could  maintain  an  ac- 
tion on  the  claim.  The  decision,  however, 
was  upon  the  ground  that,  as  the  assign- 
ment was  without  consideration,  and  had 
been  made  for  the  sole  purpose  of  enabling 
the  assignee  to  bring  an  action  for  the  bene- 
fit of  the  assignor,  the  assignee  was  not  a 
bona  fide  owner  of  the  cause  of  action. 
From  this,  the  inference  would  seem  to  be 
that,  had  the  assignment  been  in  good  faith 
and  for  a  valuable  consideration,  as  in  the 
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Perkins  Case,  a  different  conclusion  would 
have  been  reached;  but,  as  the  fundamen- 
tal principles  which  such  a  conclusion  would 
of  necessity  have  involved  were  not  dis- 
cussed, the  decision  should  not  be  consid- 
ered as  authority  beyond  the  specific  point 
decided,  namely,  that  where  the  assign- 
ment is  without  consideration  and  for  the 
purpose  of  suit,  the  assignee  is  in  no  better 
position  than  the  assignor.  Q.  J.  C. 
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distinctly  stated  in  this  opinion  as  follows: 
"That  the  wife  cannot  maintain  an  action 
at  common  law  against  her  husband  during 
the  existence  of  the  marriage  relation  has 
alwaya  been  held  to  be  the  law  in  this  state." 
In  Copp  v.  Copp,  103  Me.  51,  68  Atl.  458, 
where  the  action  was  brought  in  the  name 
of  the  wife  for  the  benefit  of  an  assignee,  the 
present  statutes  being  then  in  force,  it  was 
admitted  and  held  that  no  judgment  could 
be  rendered  against  the  husband. 

It  is  not  profitable  to  look  to  other  courts 
for  a  determination  of  this  question,  owing 
to  the  great  divergence  of  language  in  the 
statutes  affecting  the  powers  of  married 
women,  and  the  different  results  to  w^hich 
the  courts  necessarily  have  been  led.  Tlie 
common  law  with  its  statutory  modifications 
must  be  taken  as  it  is  in  this  state,  though 
it  falls  short  of  a  logical  scheme  of  legis- 
lation. The  following  seems  to  be  the  re- 
sult: A  married  woman  may  contract  with 
reference  to  her  separate  estate,  and  this 
power  has  been  construed  to  include  con- 
tracts with  her  husband.  She  may  enforce 
her  legal  contract  against  a  stranger  to  the 
same  extent  as  though  she  were  unmarried, 
with  the  necessary  corollary  of  personal  lia- 
bility, but  she  may  not  enforce  such  a  con- 
tract against  her  husband  by  an  action  at 
law;  nor  is  she,  on  the  other  hand,  liable 
to  her  husband  in  an  action  at  law  on  ac- 
count of  such  contract.  The  courts  merely 
have  not  found  in  the  words  of  the  statute 
any  intention  to  extend  her  powers  and  lia- 
bilities to  this  point.  Therefore  this  limited 
statutory  right  of  contract  beween  husband 
and  wife  does  not  place  them  in  the  same 
position  with  reference  to  one  another  as 
other  contracting  parties,  but  it  must  be  con- 
sidered as  an  anomalous  right,  inconsistent 
in  theory  with  the  marriage  status,  and  to 
be  made  effective  only  so  far  as  may  be 
done  without  abrogating  the  common-law 
doctrine  of  the  oneness  of  husband  and 
wife, — not  by  overturning  this  historic  idea 
of  marriage,  as  might  be  the  case  if  the 
legislation  extending  the  rights  of  married 
women  had  been  carried  to  its  logical  con- 
clusion. This  statutory  right  is  made  ef- 
fective by  increasing  the  scope  of  equity  ju- 
risdiction, which  already  recognized  certain 
equitable  obligations  between  husband  and 
wife,  so  that  equity  now  entertains  a  suit 
founded  on  the  statutory  contract  right  as 
well.  The  reason  for  equity  jurisdiction  re- 
mains the  same,  viz.,  the  failure  of  the  courts 
of  law  to  recognize  the  parties  in  their  in- 
dividual capacities.  As  equity  courts  had 
already  done  this  prior  to  the  married  wom- 
en's legislation,  they  found  no  difficulty 
in  applying  the  same  remedy  under  the  con- 
tract, which  they  had  been  accustomed  to 
apply  to  a  more  limited  extent  before. 
31  L.R.A.(N.S.) 


The  marriage  relation,  by  a  confusion  of 
terms,  is  sometimes  treated  in  the  cases  as 
identical  with  covarture,  the  legal  condition 
of  a  married  woman,  and  so  is  sometimes 
referred  to  as  a  personal  disability  in  the 
plaintiff  (Albee  v.  Cole,  39  Vt.  319)  ;  but 
it  might  equally  well  be  said  to  be  a  protec- 
tion to  the  defendant,  for  it  affects  one  par- 
ty to  the  same  extent  as  the  other.  It  is 
not  a  mere  personal  disability  to  be  pleaded 
in  abatement  as  not  going  to  the  merits  of 
the  case.  On  the  contrary,  it  negatives  the 
cause  of  action  itself  during  the  continuance 
of  the  marital  relation,  since  that  relation, 
in  the  view  of  the  law,  is  inconsistent  with 
the  idea  of  any  legal  controversy  between 
the  parties.  Thus,  it  is  held  that,  while 
the  circumstance  of  coverture  of  the  plain- 
tiff in  an  action  bv  a  married  woman 
against  a  stranger  may  be  pleaded  in  abate- 
ment, the  circumstance  of  marriage,  or,  in 
other  words,  the  relation  of  husband  and 
wife,  between  the  parties  plaintiff  and  de- 
fendant themselves,  which  is  a  very  different 
matter,  must  be  pleaded  in  bar.  Smith  v. 
Gorman,  41  Me.  405;  Crowther  v.  Crowth- 
er,  55  Me.  368;  Roseberry  v.  Roseberry,  27 
W.  Va.  759. 

This  is-  not  inconsistent  with  those  cases 
under  the  Maine  statutes  which  have  held 
that  the  wife  may  sue  the  husband  after 
the  marriage  relation  had  been  teriitinated 
by  divorce  (Webster  v.  Webster,  58  Me.  13I>. 
4  Am.  Rep.  253),  or  may  sue  his  estate  aft- 
er the  marriage  relation  has  been  termina- 
ted by  death  ( Wyman  v.  Whitehouse,  80  Me. 
257,  14  Atl.  68).  *  It  is  held  in  these  instan- 
ces that  the  remedy  is  quickened  by  tbe 
death  of  one  of  the  parties  or  their  divorce. 
Ibid. ;  Morrison  v.  Brown,  84  Me.  82,  24  Atl. 
672.  It  is  not  alone  the  personal  disability 
of  the  coverture  of  the  plaintiff  which  is  re- 
moved by  the  event  of  death  or  divorce,  for 
the  same  result  follows  where  the  husband 
is  plaintiff  (Blake  v.  Blake,  64  Me.  177),  al 
though  the  disability  of  coverture  cannot  be 
predicated  of  him;  and  in  all  these  cases. 
had  the  cause  of  action  been  with  third  par- 
ties, there  woujd  have  been  no  disability 
to  the  maintenance  of  an  action,  even  during 
the  continuance  of  the  marital  relation.  In 
all  these  instances  it  was  the  oneness  of  hus- 
band and  wife  in  the  eyes  of  the  law,  a 
status  which  affects  both  to  an  equal  extent, 
which  was  the  hindrance  to  an  action  at 
law  between  them  while  such  relation  con- 
tinued. 

It  is  then  but  one  step  further  to  say  that 
neither  party  to  this  peculiar  relation  which 
the  law  has  created  can,  by  any  individual 
act,  nullify  the  law  by  depriving  the  other 
party  of  his  immunity  from  legal  action 
which  appertains  to  the  relation.  The  wife 
may  indeed,  under  the  statute,  create  new 
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obligations  between  herself  and  her  assigiico 
relating  to  the  rights  which  are  the  subject 
of  her  assignment,  but  she  cannot  during 
marriage,  and  without  the  consent  of  her 
husband,  impose  upon  him,  with  reference 
to  these  rights,  a  duty  of  a  different  char- 
acter from  that  which  he  owed  to  her. 
Judgment  for  defendant. 


WASHINGTON    SUPREME    COURT. 

F.  J.  BART 

V. 

PIERCE   COUNTY. 
(—  Wash.  — ,  111  Pac.  682.) 

Intoxicating  liquor  ^  unearned  fee  ^ 
duty  to  return^ 

1.  A  county  which  has  for  a  fee  granted 
a  license  to  sell  intoxicating  liquors  within 
its  limits  for  a  certain  period  is,  so  far  as 
the  funds  remain  within  its  control,  bound 
to  return  the  unearned  portion  of  tlie  fee 
if,  i)efore  the  expiration  of  the  prescribed 
period,  the  territory  where  the  business  is 
conducted  becomes  incorporated  as  a  mu- 
nicipal corporation,  which  assumes  the  reg- 
ulation of  the  traffic  within  its  limits,  and 
requires  the  payment  to  it  of  a  fee  for  the 
privilege  of  conducting  the  business. 

Same  •—  appropriation  to  sctiool   fund 
—  eCTect. 

2.  The  mere  appropriation  to  the  school 
fund  of  money  paid  for  a  license  to  sell  in- 
toxicating liquor  does  not  relieve  the  coun- 
ty which  granted  the  license  of  the  duty  of 
returning  the  money  upon  failure  of  the 
license,  if  such  fund  is  subject  to  the  do- 
minion of  the  county  and  the  appropriation 
is  made  merely  for  convenience  or  as  matter 
of  policy. 

(November  16,  1910.) 

/^ROSS  APPEALS  from  a  decree  of  the 
^^  Superior  Court  for  Pierce  County  in  an 
action  brought  to  recover  money  paid  for 
the  unused  portion  of  a  license  to  sell  in- 
toxicating liquors;  defendant  appealing  from 
the  part  of  the  decree  recognizing  plain- 
tiff's right  to  recover;  and  plaintiff  appeal- 
ing from  so  much  as  limited  the  amount  of 
his  recovery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Ij.  McMurray  and  F.  D. 
Oakley,  for  defendant: 

A  license  to  sell  intoxicating  liquors  may 
be  revoked,  forfeited,  or  rendered  inoperative 

Note. —  As   to   recovery   of   unearned    li- 
quor license  fee,  see  note  to  Allsnian  v.  Okla- 
homa City,  16  L.R.A.(N.S.)    512.     And  see 
later  case  in  21  L.R.A.(N.S.)    112, 
31  LJl.A.(N,S.) 


at  any  time,  and  the  licensee  accepts  it  sub- 
ject to  all  these  contingencies. 

Moore  v.  Indianapolis,  120  Jnd.  483,  22  N. 
E.  424;  People  v.  McBride,  234  111.  146,  123 
Am.  St.  Rep.  82,  84  N.  E.  865,  14  A.  &  E. 
Ann.  Cas.  994;  Claussen  v.  Luverne,  103 
Minn.  491,  15  L.R.A.(N.S.)  698,  116  N.  W. 
643,  14  A.  &  E.  Ann.  Cas.  673;  State  ex  rel. 
Aberdeen  v.  Superior  Ct.  44  Wash.  526,  87 
Pac.  818;  Krueger  v.  Colville,  49  Wash. 
295,  95  Pac.  81;  23  Cyc.  Law  &  Proc.  p. 
112;  Joyce,  Intoxicating  Liquors,  §  304;  Mc- 
Ginnis  v.  Med  way,  176  Mass.  67,  67  N.  E. 
210. 

In  the  absence  of  express  statutory  pro- 
vision to  the  contrary,  there  can  be  no  re- 
covery of  the  unearned  portion  of  the  license 
tax,  when  the  license  is  revoked  or  rendered 
valueless  by  operation  of  law. 

23  Cyc.  Law  &  Proc.  p.  165;  25  Cyc.  Law 
k  Proc.  p.  631 ;  Black,  Intoxicating  Liquors, 
§§  129  &  178;  Joyce,  Intoxicating  Liquors, 
§§  304  &  330;  Melton  v.  Moultrie,  114  Ga. 
^«2,  40  S.  E.  302;  Fitzgerald  v.  Witchard, 
130  Ga.  552,  16  L.R.A.(X.S.)  619,  61  S.  E. 
227;  Alexander  v.  State,  77  Ark.  294,  91  S. 
W.  181;  Toman  v.  Westfield,  70  N.  J.  L. 
610,  57  Atl.  125;  McGinnis  v.  Medway,  176 
Mass.  67,  57  N.  E.  210;  Eslow  v.  Albion,  153 
Mich.  720,  22  L.R.A.(N.S.)  872,  117  N.  W. 
328;  Bailey  v.  Raleigh,  130  N.  C.  209,  58 
L.R.A.  178,  41  S.  E.  281;  Peyton  v.  Hot 
Spring  Co.  63  Ark.  236,  13  S.  ^V.  764;  Stef- 
fen  V.  State,  19  S.  D.  314,  103  N.  W.  44; 
Ex  parte  Vaccarezza,  52  Tex.  Crim.  Rep. 
106,  105  S.  W.  1119;  Parrent  v.  Little,  72  N. 
H.  566,  58  Atl.  510;  Sargent  v.  Little,  72  N. 
H.  555,  58  Atl.  44;  Alilers  v.  Kstherville,  130 
Iowa,  272,  104  X.  W.  453;  Helena  v.  Dwy- 
er,  65  Ark.  155,  45  S.  W.  349;  Custin  v. 
Viroqua,  67  Wis.  314,  30  N.  W.  515;  Cam- 
den  v.  Green,  54  N.  J.  L.  591,  33  Am.  St.  Rep. 
686,  25  Atl.  357;  Plumb  v.  Christie,  103  Ga. 
686,  42  L.R.A.  181,  30  S.  E.  759;  Tatum  v. 
Trenton,  85  Ga.  468,  11  S.  E.  705;  Ison  v. 
Griffin,  98  Ga.  623,  25  S.  E.  611;  Fusclier  v. 
St.  Landry  Parish,  107  La.  221,  31  So.  678; 
New  Iberia  v.  Moss  Hotel  Co.  112  La.  525, 
36  So.  552;  Providence  v.  Shackelford,  106 
Ky.  378,  50  S.  W.  542;  Louisville  v.  Cain, 
134  Ky.  76,  119  S.  W.  763;  Curry  v.  Tawas 
Twp.  81  Mich.  355,  45  N.  W.  831 ;  Johnson  v. 
.Ukins,  44  Fla.  185,  32  So.  879;  O'Brien  v. 
Colusa  County,  67  Cal.  503,  8  Pac.  37;  Cham- 
berlain V.  Tecumseh,  43  Neb.  221,  47  Am. 
St.  Rep.  753,  61  N.  W.  032;  Wood  v.  School 
Dist.  80  Neb.  722,  15  L.R.A.  (N.S.)  478,  115 
N.  W.  308;  Krueger  v.  Colville,  49  Wash. 
205,  95  Pac.  81 ;  Pearson  v.  Seattle,  14 
Wash.  438,  44  Pac.  884. 

Messrs.    Burkey,    O'Brien,    &   Burkcy, 
for  plaintiff: 

The  license  fee  is  not  paid  for  the  privi- 
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lege  of  asking  for  a  license,  but  for  the  li- 
cense itself,  and  when  a  license  fails  through 
no  fault  of  the  applicant,  he  is  entitled  to 
recover  the  unearned  portion. 

Auburn  v.  Mayer,  58  Neb.  161,  78  N.  W. 
462;  Sharp  v.  Carthage,  48  Mo.  App.  26; 
Him  V.  State,  1  Ohio  St.  16;  Lawsou  v. 
Lawson,  16  Gratt.  230,  80  Am.  Dec.  702; 
Lime  Rock  Bank  v.  Plimpton,  17  Pick.  160, 
28  Am.  Dec.  286;  People  v.  McBride,  234 
111.  146,  123  Am.  St.  Rep.  82,  84  N.  E.  865, 
14  A.  &  E.  Ann.  Cas.  094;  State  v.  Rouch, 
47  Ohio  St.  478,  26  N.  E.  50;  People  ex  rel. 
Thomas  v.  Sackett,  15  App.  Div.  290,  44  N. 
Y.  Supp.  593;  Nurnbcrger  v.  Barnwell,  42 
S.  C.  158,  20  S.  E.  14. 

Rndkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  28th  day  of  April,  1909,  the  board 
of  county  commissioners  of  Pierce  county 
granted  a  license  to  the  plaintiff  to  sell 
spirituous,  fermented,  malt,  and  other  in- 
toxicating liquors,  on  certain  premises  in  the 
town  of  Wi  Ikeson,  in  said  county,  particular- 
ly designated  and  described,  on  the  face  of 
the  license,  for  the  term  of  one  year  from 
that  date.  On  the  12th  day  of  July,  1909, 
the  town  of  Wi  Ikeson  became  incorporat- 
ed as  a  town  of  the  fourth  class,  under  the 
general  laws  of  the  state,  and  thereafter 
passed  an  ordinance  providing  for  the  regu- 
lation and  sale  of  intoxicating  liquors  with- 
in its  corporate  limits.  On  the  1st  day  of 
October,  1909,  the  plaintiff  was  compelled 
to  take  out  a  town  license  pursuant  to  this 
ordinance,  and  thereafter  presented  his  claim 
to  the  board  of  county  commissioners  for 
the  unearned  portion  of  the  county  license 
fee.  The  claim  was  rejected  by  the  board, 
and  this  action  Was  thereupon  instituted 
within  the  time  limited  by  law.  The  court 
below  held  that  the  plaintiff  was  entitled 
to  recover  the  55  per  cent  of  the  unearned 
license  fee  wliich  was  paid  into  the  gener- 
al fund  of  the  county,  but  denied  a  recovery 
of  the  residue,  and  from  this  judgment  both 
parties  have  appealed,  and  will  be  desig- 
nated as  in  the  court  below. 

It  is  conceded  that  the  county  license  be- 
came inoperative  upon  the  incorporation  of 
the  town  of  Wi  Ikeson,  and  we  will  assume 
that  such  was  the  case,  without  expressing 
any  opinion  upon  that  question.  The  ques- 
tion for  decision  on  this  appeal  is  thus  stat- 
ed in  the  county's  brief:  "Can  a  licensee 
recover  from  a  county,  for  the  unexpired 
portion  of  a  year,  the  unearned  proportion 
ci  a  license  fee  paid  said  county  for  a  liquor 
license,  where  said  license  was  rendered  in- 
operative by  reason  of  the  incorporation  as 
a  town  of  the  territory  in  which  the  sa- 
loon was  conducted,  and  said  licensee  was 
compelled  by  the  authority  of  the  newly 
31  L.R.A,(N.S.) 


incorporated  town  to  procure  a  license  from 
it  to  conduct  said  saloon  business?"  This 
question  must  be  answered  in  the  affirmative. 
It  was  so  held  by  this  court  in  Pearson  ▼. 
Seattle,  14  Wash.  438,  44  Pac.  884,  and  we 
are  satisfied  with  the  rule  there  announced. 
True,  in  that  case  the  license  fee  was  paid 
to  the  city,  and  the  license  was  rendered 
inoperative  by  the  act  of  the  city,  while  in 
this  case  the  license  was  rendered  inopera- 
tive by  operation  of  law,  rather  than  by  any 
act  of  the  county;  but  we  do  not  deem  this 
distinction  a  material  one.  In  Allsman  v. 
Oklahoma  City,  21  Okla.  142,  16  L.R.A. 
(N.S.)  511,  95  Pac.  468,  17  A.  &  E.  Ann.  Cas. 
184,  the  city  license  was  rendered  inopera- 
tive by  a  provision  of  the  Constitution  of 
the  new  state;  but  the  court  held  that  the 
right  of  recovery  should  be  sustained,  "on 
the  plainest  principles  of  natural  justice." 
See  also  State  ex  rel.  Johnson  v.  Oomwell, 
12  Neb.  470,  11  N.  W.  729;  Lydick  v.  Kor- 
ner,  15  Neb.  500,  20  N.  W.  26;  State  ex  rel. 
Conway  v.  Weber,  20  Neb.  467,  30  N.  W. 
531 ;  Chamberlain  v.  Tecumseh,  43  Neb.  221, 
47  Am.  St.  Rep.  753,  61  N.  W.  632;  School 
Dist.  No.  34  V.  Thompson,  51  Neb.  857,  71 
N.  W.  728;  Him  v.  State,  1  Ohio  St.  15; 
Sharp  V.  Carthage,  48  Mo.  App.  26. 

It  is  said  that  the  rule  thus  announced 
is  not  supported  by  the  weight  of  authority 
in  other  jurisdictions,  but  it  at  least  finds 
support  in  the  great  principles  of  natural 
justice  and  common  honesty,  by  which  the 
conduct  of  the  state  and  its  instrumentali- 
ties as  well  as  the  conduct  of  the  individual 
should  be  guided.  We  are  therefore  of  opin- 
ion that  the  appeal  of  ihe  county  is  without 
merit.  Nor  do  we  think  the  position  of  the 
court  below,  that  the  plaintiff  is  not  entitled 
to  recover  the  35  per  cent  of  the  unearned 
license  fee  which  was  paid  into  the  county 
school  fund,  is  tenable.  The  fee  was  lawful- 
ly paid  into  the  coimty  treasury  in  the  first 
instance,  and,  in  so  far  as  it  has  passed  be- 
yond the  control  of  the  CQunty  authorities 
in  accordance  with  law,  the  county  is  not 
liable  for  its  return.  This  is  undoubtedly 
true  of  the  10  per  cent  of  the  fee  paid  over 
to  the  state  treasurer,  and  the  same  is  equal- 
ly true  of  the  portion  paid  into  the  county 
school  fund,  if  as  a  matter  of  law  tJiat  por- 
tion is  now  beyond  the  control  of  the  county 
authorities.  But  such  in  our  opinion  is  not 
the  case.  All  moneys  paid  into  the  county 
treasury  are  apportioned  to  different  funds 
as  a  matter  of  policy  or  convenience,  such  as 
the  county  school  fund,  the  road  fund,  the 
bridge  fund,  the  salary  fund,  the  general 
fund,  etc. ;  but  all  these  funds  are  under  the 
control  and  subject  to  the  dominion  of  the 
county,  and  so  long  as  they  remain  there 
it  is  not  without  the  power  of  the  county 
to  dispose  of  them  as  law  and  justice  may 
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require,  nor  is  it  beyond  the  power  of  the 
courts  to  compel  such  disposition  in  a  proper 
case.  If  any  part  of  the  unearned  portion 
of  this  license  fee  has  passed  beyond  the 
control  of  the  county  authorities,  and  into 
the  custody  and  control  of  the  several  school 
districts  of  the  county,  an  action  would  lie 
against  each  district  to  recover  the  sum 
apportioned  to  it,  for  the  like  reason  that 
an  action  will  lie  against  the  county  itself, 
for,  where  a  municipality  has  obtained  the 
money  or  property  of  another  without  au- 
thority of  law,  it  is  its  duty  to  refund  it, 
not  by  reason  of  any  contract  or  obligation 
it  has  entered  into,  but  from  the  natural 
obligation  to  do  justice,  which  binds  all 
persons  whether  natural  or  artificial.  Ar- 
genti  V.  San  Francisco,  16  Cal.  255 ;  Loring  v. 
2^t.  Louis,  10  Mo.  App.  414. 

But  a  court  will  not  require  a  plaintiff 
to  resort  to  such  a  multiplicity  of  suits, 
nor  will  it  tolerate  such  a  practice,  unless 
compelled  to  do  so  from  the  necessities  of 
the  case,  and  we  do  not  deem  such  a  course 
at  all  necessary  here.  The  county  school 
fund  is  a  continuing  one,  and  rights  and 
obligations  against  it  may  properly  be  en- 
forced, and  should  be  enforced,  against  its 
lawful  custodian.  If  a  void  tax  is  paid  un- 
der protest  and  afterwards  apportioned  to 
the  different  county  funds,  it  cannot  be 
that  the  taxpayer  must  resort  to  each  indi- 
vidual fund  for  restitution,  nor  that  he  is 
entirely  without  remedy.  Such  a  case  does 
not  differ  materially  from  the  one  now  un- 
der consideration.  Cooley,  Taxn.  2d  ed. 
p.  807;  Byles  v.  Golden  Twp.  62  Mich.  612, 
18  N.  W.  383. 

The  judgment  is  therefore  reversed,  with 
directions  to  enter  judgment  in  favor  of  the 
plaintiff  for  90  per  cent  of  the  unearned  li- 
cense fee,  with  legal  interest  from  the  date 
of  the  presentation  of  his  claim  to  the  board 
of  county  commissioners. 


Dunbar,    Morris,    Crow,    and    CIiacl< 
wick,  JJ.,  concur. 
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RAYMOND  KILEY,  by  Next  Friend, 

v. 

BOSTON    ELEVATED    RAILWAY    COM- 

PANY. 


HENRY  F.  KILEY 

V. 

SAME. 
(207  Mass.  542,  93  N.  E.  632.) 

Street  rallwoy  —  collision  with  side  of 

car  —  coasilng  —  liability. 

A  motorman  in  charge  of  a  street  car, 
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who  has  stopped  at  a  street  crossing  where 
persons  are  engaged  in  coasting  across  the 
track,  to  let  a  boy  pass  in  front  of  the  car, 
is  not  bound  before  starting  the  car,  to  de- 
termine whether  or  not  other  persons  are  in 
a  danger  of  a  collision  with  tlie  side  of  the 
car  and  injury  in  case  he  does  so,  and 
therefore  the  company  cannot  be  held  li- 
able for  injury  to  a  boy  by  tlie  starting  of 
the  car  the  moment  his  sled  strikes  its 
side,  merely  because  the  motorman  failed  to 
observe  his  peril,  and  dehiy  starting  until 
he  was  in  a  place  of  safety. 

(January  6,   1911.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court,  after  directing  ver- 
dicts in  defendant's  favor,  of  consolidated 
actions  brought  to  recover  damages  for  per- 
sonal injuries  to  plaintiff,  Raymond  Kiley 
alleged  to  have  been  caused  by  defendant's 
negligence.    Judgment  on  the  verdicts. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  R.  Murphy  and  Walter 
A.  Buie,  for  plaintiffs: 

If  the  motorman  saw,  as  he  must  have 

Note.  —  Duty  of  street  raiUcay  company 
before  starting  car  to  see  that  no  one 
is  in  dangerous  proximity  to  side  or 
'  rear  of  car. 


In  this  note  the  cases  involving  the  duty 
of  a  street  railway  company  to  trespassers 
upon  its  cars  have  been  excluded. 

In  Mittleman  v.  New  York  City  R.  Co. 
50  Misc.  699,  107  N.  Y.  Supp.  108,  where 
plaintiff,  in  crossing  a  street,  was  obliged, 
after  crossing  defendant's^  track,  to  pass 
along  near  the  track,  which  curved  at  that 
point,  between  the  track  and  an  unguarded 
excavation,  the  car  was  stopped  to  permit 
her  to  pass,  but  before  she  got  out  of  the 
way  it  was  started,  so  that  the  rear  fender 
struck  her  as  the  car  rounded  the  curve, 
knocking  her  into  the  ditch.  In  reversing  a 
judgment  by  the  court  in  the  nature  of  a 
nonsuit,  the  appellate  court  says:  "The 
motorman  knew  that  the  plaintiff  and  those 
who  had  crossed  ahead  of  his  car  were  pro- 
ceeding near  to  the  track,  and  between  the 
track  and  the  excavation,  and  it  was  his 
duty  to  wait  before  starting  his  car  until 
they  had  had  an  opportunity  of  reaching  a 
place  of  safety;  especially  where,  as  it  ap- 
pears, even  the  overliang  of  the  car,  as  well 
as  the  projecting  fender,  was  likely  to 
strike  a  pedestrian  as  the  car  rounded  the 
curve." 

In  McDivitt  v.  Des  Moines  Street  R  Co. 
99  Iowa,  141,  68  N.  W.  595,  it  was  held 
that  although  plaintiff  was  negligent  in 
getting  on  the  track  with  his  wagon,  which 
was  overturned  by  a  collision  with  a  street 
car,  the  company  was  nevertheless  negli- 
gent, where  the  driver,  after  bringing  the 
car  to  a  full  stop  upon  colliding  with  the 
wagon,  started  it  again  so  that  the  rear 
of  the  car  came  in  contact  with  the  over- 
turned wagon,  causing  the  injury  to  plain- 
tiff complained  of.  R.  Li.  8« 
73 
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seen,  the  peril  of  the  plaintiff  at  the  time  | 
of  starting  his  car,  he  was  bound  to  keep 
his  car  at  rest  until  the  little  fellow  had 
passed  out  of  danger  from  the  moving  of  the 
car. 

Smith  V.  Browne,  Ir.  L.  R,  28  C.  L.  1 ;  Glaze- 
brook  V.  West  End  Street  R.  Co.  160  Mass. 
239,  35  N.  E.  553;  Thompson  v.  Holyoke 
Street  R.  Co.  170  Mass.  365,  49  N.  E.  748; 
Quirk  V.  Holt,  99  Mass.  164,  96  Am.  Dec. 
725;  Aiken  v.  Holyoke  Street  R.  Co.  180 
Mass.  8,  61  N.  E.  557 ;  Murphy  v.  Deane,  101 
Mass.  455,  3  Am.  Rep.  390;  Lovett  v.  Salem 

6  S.  D.  R.  Co.  9  Allen,  557 ;  Welsh  v.  Jack- 
son County  Horse  R.  Co.  81  Mo.  466;  Legare 
V.  Union  R.  Co.  61  App.  Div.  202,  70  N.  Y. 
Supp.  718;  O'Brien  v.  Hudner,  182  Mass. 
381,  65  N.  E.  788;  Collins  v.  South  Boston 
R.  Co.  142  Mass.  301,  56  Am.  Rep.  675,  7  N. 
E.  856;  Strutzel  v.  St.  Paul  City  R.  Co.  47 
Minn.  643,  50  N.  W.  690;  Brown  v.  Sherer, 
155  Mass.  83,  29  N.  E.  60;  Black  v.  New 
York,  N.  H.   &  H.   R.   Co.   193  Mass.  448, 

7  L.R.A.(N.S.)  148,  79  N.  E.  797,  9  A.  & 
E.Ann.  Cas.  486;  Hudson  v.  Lynn  &  B.  R. 
Co.  178  Mass.  64,  69  N.  E.  647;  Slattery 
V.  Lawjence  Ice  Co.  190  Mass.  79,  76  N.  E. 
459. 

One  who,  while  violating  a  statute  or  or- 
dinance, is  injured  by  the  careless  or  wan- 
ton act  of  another,  is  not  precluded  from 
recovering  for  his  injury,  notwithstanding 
his  illegal  act. 

Smith  V.  Gardner,  11  Gray,  418 ;  McCarthy 
V.  Morse,  197  Mass.  332,  83  N.  E.  llOo"; 
Budd  V.  Meriden  Electric  R.  Co.  69  Conn. 
272,  37  Atl.  683;  Newcomb  v.  Boston  Pro- 
tective Dept.  146  Mass.  596,  4  Am.  St.  Rep. 
354,  16  N.  E.  556;  Jaehnig  v.  J.  G.  &  B.  S. 
Ferguson  Co.  197  Mass.  364,  83  N.  E.  869; 
Wallace  v.  Merrimack  River  Nav.  &  Exp. 
Co.  134  Mass.  95,  45  Am.  Rep.  301 ;  McCarthy 
V.  Morse,  197  Mass.  332,  83  N.  E.  1109; 
Hall  V.  Ripley,  119  Mass.  135;  Steele  v. 
Burkhardt,  104  Mass.  59,  6  Am.  Rep.  191; 
Kearns  v.  Sowden,  104  Mass.  63,  note. 

Messrs.  William  G.  Thompson  and 
Henry  W.  Dnrant,  for  defendant: 

Tlie  evidence  is  wholly  insufficient  to  war- 
rant an  inference  that  Raymond  Kiley  was 
in  the  exercise  of  such  due  care  as  is  legal- 
ly required  of  boys  of  his  age  and  intelli- 
gence. 

Cram  v.  Metropolitan  R.  Co.  112  Mass. 
38;  Mattey  v.  WHiittier  Mach.  Co.  140  Mass. 
337,  4  N.  E.  575;  McGuiness  v.  Butler,  159 
Mass.  233,  38  Am.  St.  Rep.  412,  34  N.  E. 
259;  Hayes  v.  Norcross,  162  Mass.  546,  39 
N.  E.  282;  Clinton  v.  Boston  Beer  Co.  104 
Mass.  514,  41  N.  E.  1070;  Holbrook  v.  Al- 
drich,  168  Mass.  15,  36  L.R.A.  493,  60  Am. 
St.  Rep.  364,  46  N.  E.  115;  Murphy  v.  Bos- 
ton Elev.  R,  Co.  188  Mass.  8,  73  N.  E.  1018; 
Sullivan  v.  Boston  Elev.  R.  Co.  192  Mass, 
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37,  78  N.  E.  382;  Manning  v.  Conway,  192 
Mass.  122,  78  N.  E.  401. 

His  own  testimony,  as  well  as  the  testi- 
mony of  every  one  of  his  witnesses,  conclu- 
sively shows  an  absence  on  his  part  of  that 
degree  of  care  which  the  law  requires  of  a 
boy  of  his  age  and  intelligence. 

Messenger  v.  Dennie,  137  Mass.  197,  50 
Am.  Rep.  295;  Hayes  v.  Norcross,  162  Mass. 
546,  39  N.  E.  282;  Casey  v.  Maiden,  1G3 
Mass.  507,  47  Am.  St.  Rep.  473,  40  N.  R 
849;  Mullen  v.  Springfield  Street  R.  Co.  164 
Mass.  450,  41  N.  E.  664;  Clinton  v.  Boston 
Beer  Co.  164  Mass.  514,  41  N.  E.  1070; 
Morey  v.  Gloucester  Street  R.  Co.  171  Mass. 
164,  50  N.  E.  630;  Sewell  v.  New  York,  N. 
H.  &  H.  R.  Co.  171  Mass.  302,  50  N.  E.  541 . 
Young  v.  Small,  188  Mass.  4,  108  Am.  St. 
Rep.  457,  73  N.  E.  1019;  Murphy 
V.  Boston  Elev.  R.  Co.  188  Mass. 
8,  73  N.  E.  1018;  Stackpole  v.  Bos- 
ton Elev.  R.  Co.  193  Mass.  562,  79  N.  E. 
740;  Holian  v.  Boston  Elev.  R.  Co.  194  Mass. 
74,  11  L.R.A.(N.S.)  166,  80  N.  E.  1;  Casey  . 
V.  Boston  Elev.  R.  Co.  197  Mass.  440,  83  N. 
E.  867;  Russo  v.  Charles  S.  Brown  Co.  198 
Mass.  473,  84  N.  E.  840;  Barry  v.  Stevens. 
206  Mass.  78,  91  N.  E.  997 ;  Norris  v.  Hugh 
Nawn  Contracting  Co.  206  Mass.  68,  91  N. 
E.  886. 

At  the  time  of  the  accident  he  was  vio- 
lating a  general  ordinance  of  the  city  of 
Boston,  forbidding  coasting  on  the  public 
streets. 

Damon  v.  Carrol,  163  Mass.  404,  40  N.  E. 
185;  Garfield  &  P.  Coal  Co.  v.  Pennsylvania 
Coal  &  Coke  Co.  199  Mass.  22,  84  N.  E. 
1020;  Hubbard  v.  Allyn,  200  Mass.  166,  86 
N.  E.  350;  Doon  v.  Felton,  203  Mass,  2C7, 
89  N.  E.  539. 

If  the  violation  of  an  ordinance  directly 
contFibutes  to  his  injury,  that  fact  alone 
prevents  his  recovery. 

Newcomb  v.  Boston  Protective  Dept.  146 
Mass.  696,  4  Am.  St.  Rep.  354,  16  N.  E. 
555;  Brunelle  v.  Lowell  Electric  Light  Corp. 
188  Mass.  493,  74  N.  E.  676;  Finnegan  v. 
Winslow  Skate  Mfg.  Co.  189  Mass.  580,  76 
N.  E.  192;  Jaehnig  v.  J.  G.  &  B.  S.  Fergu- 
son Co.  197  Mass.  364,  83  N.  E.  868;  Field 
V.  Gowdy,  199  Mass.  568,  19  L.R.A.(N.S.) 
236,  85  N.  E.  884;  Dudley  v.  Northampton 
Street  R.  Co.  202  Mass.  443,  23  L.R.A.(N.S.) 
561,  89  N.  E.  25;  Moran  v.  Dickinson,  204 
Mass.  559,  —  L.R.A.  (N.S.)—,  90  N.  E.  1150; 
Feeley  v.  Melrose,  205  Mass.  329,  27  L.RX 
(N.S.)   1156,  91  N.  E.  306. 

Neither  the  motorman  nor  the  conductor 
was  guilty  of  any  negligence  whatever. 

Hamilton  v.  West  End  Street  R.  Co.  163 
Mass.  199,  39  N.  E.  1010;  Black  v.  Boston 
Elev.  R.  Co.  187  Mass.  172,  68  L.R.A.  799, 
72  N.  E.  970;  Galbraith  v.  West  End  Street 
K,  Cq.  105  Mass.  572,  43  N.  £.  501. 
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^ngg,  J.,  delivered  the  opinion  of  the 
court : 

Raymond  Kiley,  hereafter  referred  to  as 
the  plaintiff,  was,  at  the  time  of  his  inju- 
ries, which  are  the  subject  of  this  action, 
a  bright  boy  almost  eight  years  old.  At 
about  10  o'clock  in  the  forenoon  of  a  day 
in  December  he  was  coasting  on  a  single 
sled,  riding  on  his  stomach,  on  Lexington 
street,  in  the  Charlestown  district.  At  a 
place  where  it  was  steep,  Lexington  street 
crossed  at  a  riglit  angle  Bunker  Hill  street, 
in  which  were  double  tracks  of  the  defend- 
ant. Just  before  the  plaintiff  reached  the 
junction  of  the  two  streets,  another  boy  on 
a  sled  came  down  the  hill,  and,  turning  to 
the  right  as  he  crossed  Bunker  Hill  street, 
avoided  collision  with  an  eight-wheeled  car 
of  the  defendant,  proceeding  from  the  left 
to  the  right  side  of  Lexington  street  on  the 
track  nearer  the  top  of  the  hill.  The  motor- 
man  brought  his  car  either  to  a  stop  or 
nearly  so  in  order  to  avoid  striking  this 
boy  when  the  front  of  his  car  was  close  to 
or  a  little  past  the  middle  of  the  street,  and 
then  immediately  started  forward.  The 
plaintiff  was  coming  down  the  hill  about  in 
the  middle  of  the  street.  He  described  what 
occurred  as  follows:  "Because  I  saw  this 
car  and  I  saw  the  other  boy  slew  to  the 
right  ...  I  thought  I  would  get  around 
the  stern  of  the  car  so  I  wouldn't  get  hurt, 
and  I  slewed  against  the  car  and  the  minute 
I  struck  the  car,  the  car  started  up.'* 
From  other  evidence  it  appeared  that  it  was 
the  rear  wheel  of  the  car  which  ran  over 
the  plaintiff's  hand.  Two  men  standing  on 
the  forward  vestibule  of  the  car  as  the 
car  had  started  forward  after  avoiding  the 
boy  who  slid  in  front  of  it  saw  the  plaintiff 
coming  down  the  hill,  and  hastened  un- 
availingly  to  prevent  injury  to  him.  There 
was  testimony  from  one  other  witness,  who 
was  in  a  store,  that,  as  the  car  began  cross- 
ing* the  foot  of  Lexington  street,  the  plain- 
tiff was  25  or  30  feet  back  from  the  cross- 
walk, and  that  he  did  not  see  the  other  boy 
go  in  front  of  the  car,  and  that  the  car 
seemed  to  him  to  slow  down  until  it  stopped 
after  the  injury.  But,  in  view  of  the  testi- 
mony of  the  plaintiff  and  his  other  wit- 
nesses, it  must  be  held  that  the  other  boy 
did  go  in  front  of  the  car,  which  slowed  or 
stopped  to  let  him  pass,  and  then  started 
forward.  There  were  buildings  covering  all 
the  land  at  the  street  corners,  so  that  the 
view  up  the  hill  by  the  motorman  was  to 
that  extent  cut  off. 

There  is  nothing  in  these  facts  to  show 
any  negligence  of  the  motorman.  He  must 
necessarily  keep  the  street  in  front  of  his 
moving  car  constantly  within  his  view.  He 
must  also  be  alert  at  all  intersecting  streets 
to  avoid  collision  with  travelers  who  may 
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be  likely  to  come  therefrom  upon  his  tracks. 
But  ordinarily  he  is  not  bound  to  be  look- 
ing out  for  travelers  who  may  run  into  the 
rear  of  his  car.  The  establishment  of  such 
a  standard  of  duty  would  prevent  to  a  large 
extent  the  reasonably  rapid  carriage  of  pas- 
sengers for  which  street  railway  corpora- 
tions are  chartered.  This  motorman  had  his 
car  under  control.  That  he  stopped  it  to  let 
one  boy  slide  without  injury  directly  in 
front  of  it  shows  this.  He  was  then  across 
the  street  down  which  there  was  coasting. 
It  was  his  duty  to  move  his  car  out  of  the 
way  as  quickly  as  possible,  or  it  might  be- 
come a  menace  to  other  travelers.  Even  if 
he  had  seen  the  plaintiff  in  the  position 
where  he  must  have  been  the  instant  the 
boy  who  went  in  front  of  the  car  was  out 
of  danger,  slewing  his  sled  so  as  to  get 
around  the  rear  of  the  car,  it  would  be  dif- 
ficult to  say  that  to  drive  the  car  forward 
was  not  the  most  careful  thing  to  do  in  the 
light  of  all  the  conditions  then  surrounding 
him,  including  the  observation  that  the 
plaintiff  was  trying  to  go  behind  the  car. 
But  for  the  stopping  to  avert  collision  with 
the  boy  in  front,  the  course  for  the  plaintiff 
would  probably  have  been  clear.  It  might 
well  have  been  regarded  as  perilous  to  per- 
mit the  car  to  remain  still  in  the  face  of 
coasters  coming  down  the  hill,  with  the  pos- 
sibilities of  serious  injury  to  them  from 
running  into  a  stationary  car.  It  does  not 
appear,  however,  that  the  motorman  saw,  or, 
in  the  exercise  of  reasonable  care,  ought  to 
have  seen,  the  plaintiff,  and  hence  he  can- 
not be  charged  with  any  default  of  duty. 
Hamilton  v.  West  End  Street  R.  Co.  163 
Mass.  109,  39  N.  E.  1010;  Black  v.  Boston 
Elev.  R.  Co.  187  Mass.  172,  68  L.R.A.  799, 
72  N.  E.  970.  It  is  hardly  necessary  to  add 
that  these  facts  are  wholly  different  from 
those  in  cases  where  a  car  is  driven  among 
coasters  in  plain  sight  without  any  reason- 
able effort  to  avoid  running  them  down,  of 
which  Strutzel  v.  St.  Paul  City  R.  Co.  47 
Minn.  543,  60  N.  W.  690,  relied  on  by  the 
plaintiff,  is  an  example. 
Judgment  on  the  verdict  in  each  case.      [ 


MONTANA   SUPREME   COURT. 

STATE  OF  MONTANA,  Respt., 

V. 

T.   C.   PENNY,  Appt. 
(—  Mont.  — ,  111  Pac.  727.) 

Sunday  —  theater  —  definition. 

1.  A  statute  making  it  a  misdemeanor 
to  keep  open  and  maintain  a  theater  on 
Sunday  refers  not  to  the  building,  but  to 
the  class  of  entertainment  therein. 
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Same  ^  inovingr  picture  show. 

2.  The  operation  of  a  moving  picture 
show  on  Sunday,  the  pictures  of  which  are 
censored  and  are  of  a  sacred,  moral,  and 
comic  character,  is  not,  although  it  is  con- 
ducted in  a  building  arranged  somewhat 
like  a  theater,  within  the  meaning  of  a 
statute  forbidding  the  opening  or  maintain- 
ing of  any  theater  on  Sunday. 

(October  20,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Missoula  County 
convicting  him  of  keeping  open  and  main- 
taining a  theater  on  Sunday.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marshall  &  Stiff  and  Floyd  J. 
liOgan  for  appellant. 

Messrs.  Albert  J.  Galen,  Attorney  Gen- 
eral, and  J.  A.  Poore,  for  the  State: 

A  picture  show  is  a  theater  within  the 
meaning  of  the  Sunday  law. 

Com.  T.  Fox,  10  Phila.  204;  27  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  393;  Tucker  v.  West, 
29  Ark.  400;  Scammon  v.  Chicago,  40  111. 
149;  Towle  v.  Larrabee,  26  Me.  469;  Smith 
v.  Wilcox,  24  N.  Y.  355,  82  Am.  Dec.  302; 
People  ex  rel.  Moffatt  v.  Zimmerman,  48 
Misc.  203,  96  N.  Y.  Supp.  136;  St.  Joseph 
V.  Elliott,  47  Mo.  App.  418;  Re  New  York, 
67  Misc.  62,  108  N.  Y.  Supp.  197;  New 
York  ▼.  Eden  Musee  American  Co.  102  N. 
Y.  693,  8  N.  E.  40;  Economopoulos  v. 
Bingham,  109  N.  Y.  Supp.  728;  Moore  v. 
Owen,  68  Misc.  332,  109  N.  Y.  Supp.  585; 
United  Vaudeville  Co.  v.  Zeller,  68  Misc. 
16,   108  N.  Y.   Supp.  789. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  convicted  and  fined 
in  Missoula  county  for  keeping  open  and 
maintaining  a  theater  on  Sunday,  contrary 
to  the  provisions  of  §  8369  of  the  Revised 
Codes.  That  section  reads  as  follows: 
**Every  person  who  on  Sunday,  or  the  first 
day  of  the  week,  keeps  open  or  maintains, 
or  aids  in  opening  or  maintaining,  any 
theater,  playhouse,  dance  house,  race  track, 
gambling  house,  concert  saloon  or  variety 
hall  is  guilty  of  a  misdemeanor." 

The  cause  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  facts, 
which  reads  as  follows: 

"That  T.  C.  Penny,  the  defendant  herein- 
above named,  is  now,  and  at  all  the  times 
hereinafter  mentioned  was,  the  manager 
and  proprietor  of  the  Bijou  in  the  city  and 
county  of  Missoula,  state  of  Montana;  that 
the  Bijou  is  a  moving  picture  show  main- 
tained,   operated,    and    conducted    at    said 

Note.  —  As    to    whether   moving   picture 
shows  are  prohibited  by  Sunday  laws,  se< 
note  to  Re  Hull,  30  L.R.A.(N.S.)  465. 
81  L.R.A.(N.S.) 


city  and  county  of  Missoula  at  110  West 
Main  street,  and  on  Sunday,  the  24th  day  of 
October,  1909,  the  defendant  opened  tlie 
said  Bijou  moving  picture  show  and  main- 
tained the  said  picture  show  and  continued 
to  operate  the  said  until  he  was  arrested 
by  the  sheriff  of  Missoula  county,  Montana; 
that  at  the  time  of  his  said  arrest,  the  de- 
fendant was  engaged  in  giving  a  moving 
picture  exhibition,  accompanying  the  same 
by  piano  music  and  a  vocal  solo;  said 
moving  picture  exhibition  consisted  in 
throwing  upon  a  screen  at  the  front  of  the 
room,  and  in  front  of  and  in  full  view 
of  the  audience  in  the  room,  moving  pic- 
tures by  means  of  the  operation  of  a  machine 
which  is  known  as  a  kinetoscope;  that  said 
room  just  referred  to  is  and  was  located 
in  the  Bijou;  that  the  said  moving  pic- 
tures are  thrown  upon  the  screen  by  reason 
of  the  running  of  films  of  pictures  through 
the  kinetoscope;  that  on  the  aforesaid  date 
there  was  by  the  said  defendant,  by  and 
through  one  of  his  employees,  run  through 
the  said  kinetoscope  four  sets  of  films, 
throwing  the  pictures  contained  in  said 
films  on  the  screen  hereinbefore  referred 
to,  and  thereby  making  the  moving  pictures, 
the  exhibition  of  which  is  complained  of 
by  the  criminal  authorities  of  Missoula 
county,  as  constituting,  together  with  the 
piano  music  and  vocal  solo  then  and  there 
rendered,  together  with  the  other  facts 
herein  agreed  upon,  the  opening  and  main- 
taining of  a  theater  on  Sunday;  the  names 
of  the  four  sets  of  films  of  moving  pictures 
which  were  run,  and  are  above  referred  to, 
are  as  follows,  to  wit:  Samson  and  Groli- 
ath,  which  depicted  on  the  screen  what  is 
known  as  a  sacred  scene;  A  New  Life, 
which  pictured  what  is  known  as  a  moral 
scene;  Fools  of  Fate,  which  pictured  what 
is  known  as  a  moral  scene;  and  It's  an  111 
Wind  that  Blows  Nobody  Some  Good, 
which  pictured  on  the  screen  a  comical 
scene. 

"That  throughout  at  least  a  portion  of 
the  time  that  the  said  moving  pictures  were 
being  exhibited  as  aforesaid,  one  of  the  em- 
ployees of  the  defendant  played  the  piano 
and  furnished  instrumental  music  to  accom- 
pany the  exhibition  of  the  said  pictures; 
that  at  one  period,  intervening  between  the 
exhibition  of  two  of  the  above-named  films 
of  pictures,  one  of  the  employees  of  defend- 
ant sang  a  vocal  solo,  accompanied  by  music 
on  the  piano  being  played  by  another  of  the 
employees  of  the  said  defendant,  which  said 
solo  was  entitled  The  Songs  my  Mother 
Used  to  Sing.* 

"That  tickets  were  sold  admitting  people 

to  the  Bijou  on  said  Sunday  evening,  and  at 

the  time  of  defendant's  arrest  there  were 

I  at  least  100  people  congregated  and  seated 
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inside  the  Bijou,  watching  the  said  pictures 
and  listening  to  the  said  music;  that  the 
price  of  admission  charged  was  the  sum  of 
10  cents. 

"That  the  pictures  shown  at  said  time  and 
place  were  all  of  a  clean  and  moral  charac- 
ter; that  all  of  the  pictures  shown  by  the 
Bijou  are  and  were,  to  being  exhibited, 
passed  upon  by  what  is  known  and  called  a 
'Bureau  of  Censorship,*  composed  of  five 
persons  located  in  New  York  city;  that 
said  bureau  passes  on  each  picture  in  each 
film  run  by  the  Bijou  before  the  said  film  is 
permitted  to  be  run;  and  any  unclean  or 
immoral  picture  the  said  bureau  requires  to 
be  removed  from  said  film  at  once  and  be- 
fore it  is  permitted  to  be  run. 

"That  the  defendant  is  being  prosecuted 
under  the  provisions  of  §  8369  of  the 
Revised  Codes  of  1907  of  the  state  of  Mon- 
tana; that  at  the  time  of  the  enactment  of 
5>aid  section,  moving  pictures  and  moving 
picture  machines  were  not  in  existence  and 
were  not  known  of;  that  there  was  an  exhi- 
bition in  front  of  the  Bijou  for  a  period  of 
about  two  hours  about  noon  of  the  24th  of 
October,  1909,  and  there  has  been  exhibited 
thereat  on  four  or  five  other  occasions  prior 
thereto  for  a  short  period,  an  advertising 
board  about  3  feet  high  and  about  4  feet 
wide,  having,  by  means  of  canvas  and  paint- 
ing on  said  canvas,  printed  thereon  the 
letters  and  words  'Bijou  Theater,'  and  some 
other  advertising  matter. 

"That  the  defendant  pays  to  the  city  of 
Missoula,  Montana,  money  for  a  license 
granted  by  said  city  under  an  ordinance  of 
said  city  requiring  licenses  to  be  secured 
for  the  operation  of  theaters;  that  said  city 
of  Missoula  has  and  had  no  ordinance  re- 
quiring or  providing  for  licenses  to  be 
granted  to  moving  picture  shows,  and  that 
there  was  no  ordinance  on  the  Ordinance 
Books  of  the  city  of  Missoula  on  the  24th 
day  of  October,  1909,  permitting  or  author- 
izing any  person  to  secure  a  license  for  the 
operation  of  a  moving  picture  exhibition 
or  moving  picture  show. 

"That  the  defendant  on  one  occasion  per- 
mitted an  advertisement  to  be  run  and 
placed  with  his  consent  on  an  oilcloth  ban- 
ner about  8  inches  wide  by  18  inches  long, 
the  heading  for  which  said  banner  was 
'Missoula's  Leadiner  Business  Men;'  the  ad- 
vertisement of  defendant,  which  appeared 
among  many  others,  was  in  part  as  follows, 
to  wit:  'Come  to  the  Bijou  Theater  and  see 
the  best  entertainment  in  the  city.'  Charles 
Hamois  is  the  proprietor  of  the  Hamois 
Theater,  sometimes  called  the  Harnois  Op- 
era House.  In  an  edition  of  the  Daily  Mis- 
soulian,  a  daily  newspaper  published  in  the 
city  and  county  of  Missoula,  of  about  Sep- 
tember 12,  1909,  said  Charles  Harnr^is  ad- 
vertised that  he  was  the  proprietor  of  and 
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had  the  only  theater  in  Missoula.  Said 
Hamois  has  been  in  the  theater  business 
for  more  than  fifteen  years. 

"That  the  Bijou  is  by  some  regarded  and 
spoken  of  as  'the  ten-cent  show'  and  as  the 
'Bijou;'  that  among  some  it  is  regarded  and 
spoken  of  as  'the  10-cent  theater*  and  as 
the  'Bijou  Theater;'  that  in  the  building 
which  is  occupied  by  the  Bijou,  referring 
particularly  to  the  room  where  the  exhi- 
bition is  made,  there  are  a  number  of  seats 
and  there  are  two  aisles;  the  fioor  has  a 
moderate  descent  as  it  nears  the  front  por- 
tion of  the  room  where  the  screen  is,  so 
that  those  in  the  rear  can  observe  the  ex- 
hibition as  well  as  those  in  front,  without 
inconvenience;  that  there  is  an  elevation  in 
the  fioor  of  from  2  to  2)  feet  forming  a  plat- 
form where  the  screen  is;  that  the  curtain 
which  forms  the  screen  on  which  the  pic- 
tures are  thrown  reaches  from  the  ceiling 
to  the  fioor  of  the  platform  and  is  immov- 
able; there  are  no  boxes;  there  is  no  bal- 
cony or  gallery;  there  is  an  elevation  in 
the  rear  where  the  kinetoscope  stands. 

"That  in  the  columns  of  each  of  the  two 
daily  newspapers  in  the  city  of  Missoula, 
there  is  maintained  a  column  headed  'In  the 
Theaters,*  and  the  'Bijou,'  and  the  attrac- 
tions thereat  are  usually  mentioned  in  said 
columns.  Sometimes  the  'Bijou'  is  called 
the  'Bijou  Moving  Picture  Show.' " 

Defendant  appeals  from  the  judgment, 
and  also  from  an  order  of  the  court  refusing 
to  grant  a  new  trial. 

The  sole  question  for  determination  is 
wliether  the  agreed  statement  of  facts  is 
sufiicient  to  warrant  the  conclusion  that  the 
defendant  was  guilty  of  keeping  open  and 
maintaining  a  theater,  contrary  to  the  pro- 
visions of  §  8369,  Revised  Codes,  supra. 
In  so  far  as  this  statute  is  penal  in  charac- 
ter, it  is  to  be  construed  in  accordance  with 
the  provisions  of  §  8096  of  the  Revised 
Codes,  which  reads  as  follows:  "The  rule 
of  the  common  law  that  penal  statutes  are 
to  be  strictly  construed  has  no  application 
to  this  Code.  All  its  provisions  are  to  be 
construed  according  to  the  fair  import  of 
their  terms,  with  a  view  to  effect  its  object 
and   to   promote   justice." 

1.  The  attorney  general's  first  contention 
is  that  the  word  "theater"  in  the  statute 
refers  to  the  building,  and  he  cites  the  fol- 
lowing definitions  of  the  word,  viz:  "Any 
room  adapted  to  the  exhibition  of  any  per- 
formance before  an  assembly,  as  for  public 
lectures,  for  scholastic  exercises,  for  anatom- 
ical demonstrations  or  surgical  operations 
before  a  class,  and  like  purposes."  (Web- 
ster's Diet.)  "A  building  especially  adapts 
ed  to  dramatic,  operatic,  or  spectacular  rep- 
resentations; a  playhouse,  ...  a  room 
or  hall  arranged  with  seats  that  rise  as  they 
recede  from  a  platform  at  one  side,  ei^- 
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cially  adapted  to  lectures,  to  the  exhibition 
to  classes  of  anatomical  or  surgical  demon- 
strations," etc.  (Standard  Diet.)  "A  thea- 
ter is  defined  to  be  'a  building  appropriate<l 
to  the  representation  of  dramatic  spec- 
tacles/ 'a  place  for  shows/  'a  playhouse.'" 
Com.  V.  Fox,   10  Phila.  204. 

We  are,  however,  satisfied  that  our  stat- 
ute was  not  intended  to  apply  to  the  act  of 
keeping  open  or  maintaining  the  building 
called  a  "theater,"  but  refers  rather  to  the 
class  of  entertainment  therein,  or  in  some 
other  manner,  furnished.  It  is  not  to  be 
supposed  that  the  legislature  intended  to 
prohibit  the  mere  opening  of  a  theater 
building  at  a  time  when  no  performance  of 
any  kind  was  being  given.  There  is  no 
reason  that  we  can  think  of  why  such  an 
act  should  be  prohibited  or  punished.  The 
opening  of  an  empty  theater  building  on 
Sunday  would  in  no  wise  affect  either  the 
public  morals  or  the  good  order  of  a  com- 
munity. This  being  so,  it  follows  that  those 
portions  of  the  agreed  statement  of  facts 
wherein  a  description  of  the  physical  con- 
dition and  equipment,  of  the  so-called  "Bi- 
jou Theater*'  or  moving  picture  show  is  set 
forth  are  immaterial. 

2.  The  only  other  question  is:  Does  the 
operation  of  a  moving  picture  show  on  Sun- 
day violate  the  statute  prohibiting  the  open- 
ing or  maintaining  of  a  theater  on  Sunday? 
The  mere  fact  that  the  show  was  sometimes 
called  a  "theater"  is  of  no  consequence,  in 
view  of  the  further  fact  that  we  have  before 
us  a  particular  description  of  the  class  of 
entertainment  furnished.  If  the  show  was  a 
theatrical  performance,  the  statute  would  be 
violated  if  it  were  maintained  in  a  place 
other  than  a  theater  building,  as,  for  in- 
stance, in  the  open  air.  If  the  giving  of  a 
moving  picture  show  was  in  terms  prohibit- 
ed by  the  statute,  the  courts  would  be  bound 
by  the  words  employed,  and  there  would 
be  no  occasion  to  construe  the  legislative 
language.  As  this  form  of  entertainment 
is  not  mentioned,  on  account  of  the  fact, 
probably,  that  shows  of  the  kind  were  un- 
known and  unthought  of  at  the  time  the 
law  was  enacted,  it  is  the  duty  of  the  court 
in  seeking  the  legislative  meaning,  to  first 
ascertain  the  reason  for  the  enactment 
of  the  law.  If  the  giving  of  a  moving  pic- 
ture show  falls  fairly  within  the  class  of 
evils  sought  to  be  suppressed,  then  the  act  is 
prohibited,  whether  such  a  show  is  men- 
tioned in  the  law  or  not.  See  John  v.  North- 
ern P.  R.  Co.  —  Mont.  — ,  —  L.R.A.(N.S.) 
— ,  111  Pac.  632. 

The  law  certainly  prohibits  the  giving  of  a 
theatrical  performance,  as  such.  Therefore 
that  feature  of  it  may  not  be  questioned. 
Doubtless,  the  legislative  assembly  con- 
sidered that  such  a  show  ought  not  to  be 
permitted  on  Sunday.  But  we  must  seek  the 
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reason  for  such  a  conclusion  in  order  to 
ascertain  whether  a  show  not  specifically 
mentioned  is  also  prohibited.  These  and 
similar  laws  are  passed  in  the  exercise  of 
the  police  power  of  the  state.  They  are 
presumed  to  be  reasonable  as  enacted.  We 
take  the  following  from  31  Cyc.  Law  & 
Proc.  p.  902:  "Police  power,  strictly  speak- 
ing, a  term  which  has  relation  to  a  power 
of  organization  of  a  system  of  regulations 
tending  to  the  health,  order,  convenience, 
and  comfort  of  the  inhabitants,  and  to  the 
prevention  and  punishment  of  injuries  and 
offenses  to  the  public." 

"It  is  within  the  power  of  the  legislature 
to  make  police  regulations  as  to  the  houra 
and  modes  of  occupying  places  of  amuse- 
ment. .  .  .  The  state  has  the  right  to 
pass  statutes  prohibiting  any  sort  of  pub- 
lic exhibition  or  amusement  on  Sunday,  in 
order  to  preserve  peace  and  order."  28  Anu 
&  Eng.  £nc.  Law,  2d  ed.  p.  118.  "The  legis- 
lature have  the  right  to  prohibit  acts  in- 
jurious to  the  public  and  subversive  of  the 
government,  or  which  tend  to  the  destruc- 
tion of  the  morals  of  the  people,  and  dis- 
turb the  peace  and  good  order  of  society." 
Lindenmuller  v.  People,  33  Barb.  648.  Sec 
also  Neuendorff  v.  Duryea,  69  N.  Y.  657, 
25  Am.  Rep.  235;  St.  Louis  Agri.  k  Me- 
chanical Asso.  V.  Delano,  108  Mo.  217,  18 
S.  W.  1101;  State  v.  Hogreiver,  152  Ind. 
652,  45  L.R.A.  504,  53  N.  E.  921;  State 
V.  Powell,  58  Ohio  St.  324,  41  L.R.A.  854, 
50  N.  E.  900. 

It  is  undoubtedly  by  virtue  of  the  police 
power  that  theater  performances  on  Sun- 
day are  prohibited.  They  are  not  mala  in 
se.  Such  performances  cannot  affect  the 
health,  convenience,  or  comfort  of  the  in- 
habitants, unless  they  are  so  boisterous  in 
their  nature  as  to  be  a  disturbing  element; 
therefore  it  must  be  that  they  are  pro- 
hibited for  the  purpose  of  preserving  the 
peace,  order,  and  good  morals  of  the  com- 
munity. The  chapter  in  which  §  8369,  Re- 
vised Codes,  is  found,  is  entitled:  "Offenses 
against  Good  Morals."  It  may  perhaps  be 
admitted  that  the  legislature  has  power 
to  prohibit  the  exhibition  of  all  moving 
pictures,  or  pictures  of  a  particular  de- 
scription, on  Sunday,  or  demoralizing  scenes 
on  any  other  day ;  but  as  it  has  not  in  terms 
done  so,  such  a  show  is  not  prohibited,  un- 
less it  falls  within  that  class  of  entertain- 
ment which  tends  to  disturb  the  peace, 
quiet,  good  order,  or  morals  of  a  community. 

The  statement  of  facts  discloses  that  the 
pictures  shown  at  the  time  and  place  men- 
tioned in  the  complaint  were  all  of  a  clean 
and  moral  character,  and  had  been  approved 
by  a  so-called  "board  of  censorship,"  which 
had  the  power  to  prohibit  and  did  prohibit 
the  exhibition  of  any  unclean  or  immoral 
scene  or  picture;  the  moving  pictures  were 


idiO. 


BTAM  V.  tfiNNV. 


11 


ad 


accompanied  by  piano  music,  and,  as  a  part 
of  the  performance,  a  vocal  solo  of  a  senti- 
mental nature,  accompanied  by  music  on  the 
piano,  was  sung.  We  cannot  perceive  how 
this  sort  of  an  entertainment  could  possibly 
affect  either  the  morals  or  the  ^ood  order 
of  the  city  of  Missoula  or  its  inhabitants. 
It  appears  to  us  to  have  been  an  innocent 
amusement,  having  a  tendency  to  instruct, 
rather  than  to  demoralize  or  disturb;  and  as 
the  legislature  has  not  seen  fit  to  prohibit 
it,  the  courts  ought  not  to  do  so.  Re  Hull, 
18  Idaho,  475,  30  L.R.A.(N.S.)  405,  110 
Pac.  256. 

In  the  case  of  Moore  v.  Owen,  58  Misc. 
332,  109  N.  Y.  Supp.  585,  the  court  held 
that  a  moving  picture  exhibition  was  a 
"show,"  within  the  meaning  of  a  statute 
prohibiting  shows  on  the  first  day  of  the 
week.  See  Economopoulos  v.  Bingham 
(Sup.)  109  N.  Y.  Supp.  728.  But  our 
statute  does  not  prohibit  the  opening  or 
maintaining  of  a  "show."  It  specifically 
mentions  a  "theater,"  which,  as  we  have 
held,  means  a  theatrical  performance. 
While  the  word  "show"  may,  and  un- 
doubtedly does,  include  a  theatrical  per- 
formance, the  word  "theater"  is  not  suffi- 
ciently comprehensive  to  include  all 
"shows."  The  following  cases  are  more  or 
less  in  point  on  the  subject:  Bell  v.  Mahn, 
121  Pa.  226,  1  L.R.A.  364,  0  Am.  St.  Rep. 
786,  15  Atl.  523;  Jacko  v.  State,  22  Ala. 
73;  Eden  Musee  American  Co.  v.  Bingham, 
58  Misc.  644,  108  N.  Y.  Supp.  200;  Keith  & 
P.  Amusement  Co.  v.  Bingham  (Sup.)  108 
N.  Y.  Supp.  205;  Weistblatt  v.  Bingham, 
58  Misc.  328,  109  N.  Y.  Supp.  545;  People 
V.  Hemleb,  127  App.  Div.  356,  111  N.  Y. 
Supp.  690;  William  Fox  Amusement  Co. 
V.  McClellan,  62  Misc.  100,  114  N.  Y.  Supp. 

5n4. 

The  judgment  anj  order  of  the  District 
Court  are  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  dismiss  the 
complaint. 

Reversed  and  remanded. 

Hollo  way,    J.,    concurs.      Brnntly,    Ch. 

J.,  being  absent,  takes  no  part  in  the  fore- 
going decision. 
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WIIJ.IAM   OROFF    et    al.,   Exrs.,   etc.,   of 
Caroline  Bowers,   Deceased,  Respts., 
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MARGARET   B.    STITZER   et   al.,    Appta. 

(—  N.   J.   — ,    77    Atl.   40.) 

Bank  ^  collateral  security  '^  stock  of 
stranger. 

A  bank  accepted  stock  standing  in  the 

Headnotes  by  Dill,  J. 
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name  of  a  third  party,  indorsed  in  blank  as 
security  for  a  loan  to  one  of  its  customers. 
It  had  notice  that  the  owner  of  the  stock 
was  an  invalid,  and  the  cashier  wrote  ask- 
ing her  if  the  indorsement  was  genuine.  He 
received  a  reply  signed  by  the  invalid,  con- 
firming the  signature.  It  subsequently  ap- 
peared that  the  invalid  was  of  unsound 
mind.  Held,  notice  to  the  bank  that  the 
owner  was  an  invalid  was  not  notice  that 
the  owner  was  of  unsound  mind.  Under  the 
circumstances,  the  bank  was  entitled  to  a 
lien  upon  the  stock  for  the  residue  of  the 
debt  of  its  customer  thereon,  after  iirst  ex- 
hausting its  remedy  against  other  collateral 
for  the  same  debt  and  against  its  customer 

individually. 

f 

(June    20,    1910.) 

Note.  ^  What  cSrc^inistances  will  charge 
one  with  notice  that  other  contract* 
ing  party  i8  of  unsound  mind. 

The  question  as  to  just  what  will  be  suf- 
ficient to  charge  one  with  notice  of  the 
other  contracting  party's  mental  incapacity 
depends  largely  upon  the  circumstances  of 
the  particular  case.  This  question  has  been 
raised  and  passed  .upon  in  a  great  many 
cases;  but,  being  one  of  the  issues  of  fact 
presented  in  the  case,  exceptions  to  the 
findings  on  this  question  have  been  affirmed 
or  set  aside  in  numerous  cases  without  en- 
tering into  a  discussion  of  the  evidence. 
Only  those  cases  have  been  taken  in  which 
the  court  has  discussed  the  evidence.  The 
question  as  to  knowledge  of  the  other  con- 
tracting party's  incapacity  sometimes  be- 
comes material  upon  the  question  as  to 
whether  he  is  entitled  to  a  tender  of  the 
consideration  in  an  action  to  avoid  the 
contract,  in  those  jurisdictions  where  it  is 
held  that  a  contract  entered  into  in  good 
faith  cannot  be  avoided  unless  the  party  be 
placed  in  statu  quo. 

Thus,  it  was  accordingly  held  in  Studa- 
haker  v.  Faylor,  170  Ind.  408,  127  Am.  St. 
Rep.  397,  83  N.  E.  747,  tliat  a  complaint  in 
a  proceeding  to  set  aside  a  conveyance,  al- 
leging that  the  grantor  was  eighty-five 
years  of  age,  blind,  paralyzed,  and  feeble  in 
body,  was  insufficient,  since  it  did  not  suf- 
ficiently allege  that  the  grantee  in  the 
transaction  had  notice  of  the  grantor's  men- 
tal incapacity,  so  as  to  obviate  the  necessity 
of  an  averment  showing  a  restitution  of  the 
consideration  or  an  ofTer  thereof. 

Under  the  following  circumstances  it  was 
held  that  the  party  was  charged  with  notice 
of  the  other  contracting  party's  mental  con- 
dition : 

— ^where  an  exchange  of  property  was 
made  with  one  of  such  mental  condition 
that  his  want  of  capacity  to  transact  busi- 
ness was  apparent  to  any  person  of  ordinary 
prudence  and  observation  who  might  con- 
verse with  him.  Ilalley  v.  Troester,  72 
Mo.  73 ; 

— where  knowledge  of  mortgagor's  exces- 
sive drug  habit,  together  with  mortgagor's 
reputation  of  general  demoralization,  a^'as 
too  patent  to  escape  the  notice  of  men  of 
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APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  in  complainant's 
faror  in  a  suit  to  set  aside  a  transfer  of 
the  stock  of  a  corporation.  Affirmed  in 
part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Grey  &  Archer,  for  appellants: 

The  bank  was  reasonably  justified  in 
making  the  loans,  and  it  became  a  holder 
for  yalue  without  notice  of  any  intervening 
equity. 

Prall  ▼.  Tilt,  28  N.  J.  Eq.  479 ;  Matthews 
V.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl.  1054; 
Mt.  Holly,  L.  &  M.  Turnp.  Co.  v.  Ferree,  17 
N.  J.  Eq.  117;  Gaston  v.  American  Exch. 
Nat.  Bank,  29  N.  J.  Eq.  98;  Farrington  ▼. 
South  Boston  R.  Co.  150  Mass.  406,  5  L.R.A. 
849,  15  Am.  St.  Rep.  ^22,  23  N.  E.  109; 
Anderson  v.  Nicholas,  28  N.  Y.  600;  Xx)well, 
Transfer  of  Stocks,  \  laO;  10  Cyc.  Law  k 
Proc.  p.  636. 
'  Mr.  James  Flslier  for  respondents. 


Dill,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decision  of  Vice 
Chancellor  Howell  in  an  action  by  the  ex- 
ecutors of  the  will  of  Caroline  Bowers,  de- 
ceased, to  set  aside  a  transfer  made  by  her 


during  her  lifetime,  of  thirty-two  shares  of 
the  capital  stock  of  the  Essex  County  Na- 
tional Bank.  These  certificates  were  in- 
dorsed in  blank  by  Mrs.  Bowers,  and  deliv- 
ered to  James  H.  Stitzer,  Jr.,  the  son  of 
Margaret  .Stitzer,  who  was  a  stepdaughter 
of  Mrs.  Bowers.  The  transfer  to  James 
Stitzer  was  not  absolute,  but  was  merely 
for  the  purpose  of  enabling  him  to  use  the 
stock  as  collateral  security  for  certain 
proipissory  notes  which  he  proposed  to 
have  discounted  at  the  Quaker  City  Nation- 
al Bank  of  Philadelphia.  After  receiving 
the  certificates  Stitzer  pledged  them  with 
the  bank  as  collateral  security  for  loans 
made  by  the  bank,  amounting  to  $4,300. 
He  also  pledged  with  the  bank  as  collateral 
for  these  loans  four  shares  of  stock  of  the 
Morristown  National  Bank,  belonging  to 
his  mother  and  loaned  to  him  by  her  for 
that  purpose. 

While  the  stock  in  the  name  of  Mrs. 
Bowers  was  in  the  possession  of  the  bank, 
at  the  request  of  James  H.  Stitzer,  Jr.,  ai^d 
upon  representation  of  a  power  of  attor- 
ney and  assignment  executed  by  Mrs.  Bow- 
ers, the  bank  sent  it  for  transfer  from  the 
name  of  Caroline  Bowers  to  the  name  of 
Margaret  Stitzer,  and  a  new  certificate  in 
the  name  of  Margaret  Stitzer,  indorsed  by 


ordinary  observation  and  experience.  Citi- 
aen's  Nat*  Bank  v.  Gardner,  —  Iowa,  — , 
126  N.  W.  161 ; 

— ^where  grantee  was  a  kinsman  and 
neighbor  of  grantor,  and  had  known  latter 
all  his  life,  and  it  appeared  that  at  tlie 
time  of  the  conveyance  the  grantor  hardly 
knew  her  whereabouts,  and  that  the  deed 
was  procured  after  the  grantee  had  taken 
the  grantor  away  from  her  home  and 
friends  who. advised  her,  and  he  had  falsely 
stated  that  he  was  going  on  another  mat- 
ter. Sprinkle  v.  Wellborn,  140  N.  C.  163, 
3  L.R.A.(N.S.)  174,  111  Am.  St.  Rep.  827, 
62  S.  E.  666. 

A  frequent  visitor  to  the  home  of  one 
afflicted  with  a  spinal  alTection  and  with 
softening  of  the  brain,  and  who  was  in- 
capable of  expressing  himself  or  of  under- 
standing what  was  said  to  him,  is  charged 
with  knowledge  of  his  incapacity  to  make  a 
valid  mortgage,  when  he  dealt  entirely  with 
the  wife,  who,  because  of  her  husband's 
condition,  undertook  to  manage  his  affairs, 
but  without  authority  of  law.  Fecel  v. 
Guinault,  32  La.  Ann.  91. 

A  grantee,  the  wife  of  an  intimate  friend 
of  the  grantor,  who  received  a  conveyance 
of  land  for  an  inadequate  consideration, 
with  knowledge  that  he  was  an  old  man 
and  had  suffered  from  a  severe  stroke  of 
apoplexy  which  rendered  him  an  invalid 
and  unable  to  attend  to  his  business,  has 
the  burden  of  establishing  that  the  grantor 
had  capacitv  to  execute  the  deed.  Bid  well 
V.  Piercy,  71  N.  J.  Eq.  83,  63  Atl.  261. 
To  the  same  effect  is  Smith  v.  Forsvtlie,  28 
Ky.  L.  Rep.  1034,  90  S.  W.  1075. 
31  L.R.A.(N.S.) 


In  Kent  v.  La  Rue,  136  Iowa,  113,  113  N. 
W.  647,  a  conveyance  of  valuable  property 
by  a  widow  seventy-five  years  of  age,  who 
was  shortly  afterwards  adjudged  insane  and 
sent  to  an  asylum,  was  set  aside  where  it  ap- 
peared that  the  only  consideration  was  the 
grantee's  promise  to  care  for  the  property, 
and  to  transsict  the  grantor's  business,  and 

Erovide  for  her  welfare  and  comfort  during 
er  natural  life,  it  being  expressly  agreed, 
however,  that  he  should  not  be  required  to 
furnish  more  towards  those  ends  than  he  de- 
rived from  the  property  deeded  him,  since 
the  transaction  could  not  be  regarded  as  a 
fair  one,  even  though  the  grantee  had  no 
knowledge  of  the  grantor's  mental  condi- 
tion. 

Under  the  following  circumstances  it  wns 
held  that  the  party  was  not  charged  with 
notice  of  the  other  contracting  party's  men- 
tal unsoundness: 

— Where  the  mortgagee  had  knowledge 
that  mortgagor  was  eccentric  and  lived 
alone  in  her  home,  which  was  filled  almost 
to  overflowing  with  art  treasures  which  she 
had  collected,  that  she  dressed  in  a  pecu- 
liar manner,  and  became  impatient  while 
in  the  office  of  the  broker  where  the  mort- 
gage was  executed,  because  of  the  delay, 
which  lasted  from  half  to  three-quarters  of 
an  hour,  was  irascible,  walking  up  and 
down  and  muttering  to  herself;  Hardy  ▼. 
Berger,  76  App.  Div.  393,  78  N.  Y.  Supp. 
709,  12  N.  Y:  Anno.  Cas.  118; 

— where  goods  were  purchased  by  a  mer- 
chant in  the  regular  course  of  business  from 
one  unapprised  of  the  former's  infirmity', 
though  unsuited   to  the  object  for   which 
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her,  was  returned  to  the  bank  in  place  of 
the  old  certificates.  Margaret  Stitzer  now 
claims  to  be  the  owner  of  this  stock  by  vir- 
tue of  the  transfer. 

The  vice  chancellor  decided  that,  on  the 
facts  proved,  Mrs.  Bowers  was  so  enfeebled, 
mentally  and  physically,  as  to  be  under 
the  domination  and  control  of  Mrs.  Stiteer 
and  her  son;  and  that,  in  order  to  sustain 
the  transfer  of  this  stock,  or  of  any  inter- 
est therein^  to  them,  the  burden  rested  up- 
on them  to  show  that  it  was  the  voluntary, 
well-understood  act  of  the  donor.  He  held 
that  they  had  failed  to  bear  this  burden, 
that  as  to  them  the  transfers  were  void, 
and  that  the  complainants  were  entitled  to 
the  relief  sought.  In  this  respect  we  con- 
cur in  tlie  vice  chancellor's  conclusion^  and 
for  the  reasons  stated  in  his  opinion. 

But  the  court  below  went  further  and  de- 
cided that  the  Quaker  City  National  Bank 
was  chargeable  with  notice  of  the  mental 
condition  of  Mrs.  Bowers,  and  that  the 
bank  had  no  claim  on  the  stock  which  could 
be  asserted  against   the  complainants. 

The  evidence  was  that  when  Stitzer  of- 
fered Mrs.  Bowers's  stock  as  collateral  for 
the  loan  which  he  sought,  the  bank,  through 
its  cashier,  before  accepting  the  same,  wrote 
the  following  letter: 


The  Quaker  City  National  Bank  of  Phil- 
adelphia. 

June  25,  1907. 
Mrs.  Caroline  Bowers,  Hackettstown,  N.  J., 
Dear  Madam: — 

Mr.  James  Herbert  Stitzer,  Jr.,  has  left 
with  us  thirty-two  (32)  shares  of  the  Es- 
sex County  National  Bank,  standing  in 
your  name,  and  indorsed  by  you,  with  the 
signature  of  Margaret  B.  Stitzer  as  wit- 
ness. As  is  customary  in  such  cases  I  wish 
to  confirm  the  genuineness  of  your  signa- 
ture to  the  certificates,  there  being  two  of 
sixteen  shares  each.  Mr.  Stitzer  advises  mc 
that  you  are  quite  an  invalid.  You  can 
therefore  have  someone  else  write  the  let- 
ter simply  stating  the  signature  is  correct^ 
if  such  is  the  case;  then  you  sign  it. 
Yours  very  truly, 
W.  D.  Brelsford,  cashier. 

Two  days  later  Mrs.  Stitzer  wrote  a  re- 
ply to  the  bank,  signed  by  Mrs.  Bowers 
and  herself,  as  follows: 

Hackettstown,  June  27,  '07. 
Dear  Sir: — 

Your  letter  received.  Mrs.  Bowers  is 
quite  an  invalid.  But  I  will  have  her  sign 
this  letter  same  as  the  certificates  which 


they  were  purchased,  and  at  a  price  exceed- 
ing their  market  value.  Beals  v.  See,  10 
Pa.  66,  49  Am.  Dec.  573; 

— ^where  one  member  only  of  the  dis- 
count committee  of  a  bank,  who  was  not 
present  when  the  renewal  of  a  note  was  tak- 
en, and  had  no  part  in  the  transaction,  had 
knowledge  that  the  indorser  of  the  note  had 
become  incompetent  to  do  business.  Mem- 
phis Nat.  Bank  v.  Sneed  (Memphis  Nat. 
Bank  v.  Neely)  97  Tenn.  120,  34  L.R.A. 
274,  66  Am.  St.  Rep.  788,  36  S.  W.  716; 

— ^where  the  grantee  had  knowledge  that 
the  grantor  had  been  committed  to  a  hos- 
pital for  treatment,  and  was  incapable  of 
making'  contracts  during  that  time,  and 
deeds  were  not  made  until  after  he  was  dis- 
charged, and  his  estate  discharged  from 
guardianship.  Schaps  v.  Lehner,  64  Minn. 
208,   65   N.  W.   911; 

— ^where  grantee  was  a  foreigner  and  a 
stranger,  though  he  lived  in  the  same  house 
prior  to  the  conveyance,  it  appearing  tliat 
grantor  at  all  times  talked  intelligently, 
and  was  not  illiterate,  and  his  mother  and 
stepfather  and  his  brother  joined  in  the 
sale,  and  his  relatives  had  always  dealt 
with  him  in  business  matters,  and,  not- 
withstanding his  large  property  interests, 
he  had  no  guardian  until  he  was  about 
forty-five  years  of  age,  which  was  about 
twelve  years  after  the  execution  of  the  con- 
vcvance.  Williams  v.  Sapieha,  —  Tex.  Civ. 
App.  — ,  69  S.  W.  947,  affirmed  in  94  Tex. 
430,  61  8.  W.  115. 

So  the  fact  that  the  purchaser  of  a  note 
was  married  to  the  sister  of  the  payee*s  wife 
was  held  not  sufficient  to  charge  him  with 
81  L.R.A.(N.S.) 


knowledge  of  the  mental  unsoundness  of 
the  payee's  mother,  the  maker  of  the  note. 
Wolf  V.  Edwards,  100  La.  477,  31  So.  68. 

So,  in  Coburn  v.  Raymond,  76  Conn.  484, 
100  Am.  St.  Rep.  1000,  67  Atl.  116,  it  was 
held  that  a  party  to  a  transaction  entered 
into  with  a  mother,  her  son,  and  an  in- 
competent daughter  was  not  negligent  in 
assuming  and  believing  the  daughter  ca- 
pable of  executing  a  valid  deed,  where  he 
believed  he  was'  dealing  with  the  brother 
alone,  and  his  agent  and  attorney,  who  were 
sent  to  procure  the  execution  of  the  deeds, 
did  not  observe  that  she  was  not  compe- 
tent to  understand  them,  and  the  land  rec- 
ords showed  concerning  the  chain  of  title 
of  the  land  in  question,  that  her  mother 
and  all  her  brothers  and  sisters  had  dealt 
with  her  as  one  having  capacity,  though  it 
was  shown  that  the  contracting  party  had 
met  the  incompetent  daughter  some  years 
before,  and  knew  that  she  was  not  of  aver- 
age mental  ability. 

The  fact  that  a  person  has  been  declared 
of  unsound  mind  in  the  manner  prescribed 
by  law,  and  subsequently  discharged  from 
asylum  as  cured,  is  not,  after  his  discharge 
and  in  the  absence  of  conduct  that  would 
lead  a  prudent  man  to  think  him  otherwise 
than  sane,  notice  to  persons  dealing  with 
him  in  good  faith  that  he  is  incompetent. 
Leinss  v.  Weiss,  33  Ind.  App.  344,  71  N.  E. 
254. 

In  Moore  v.  Hershey,  90  Pa.  196,  it 
was  said  that  a  lis  pendens  is  undoubtedly 
constructive  notice  in  question  of  title  and 
property,  but  that  it  should  be  so  as  to  a 
man's  mental  condition  is  very  much  to  be 
doubted.  A.  L.  R. 
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she  signed, 
tory. 
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I  hope  it  will  prove  satisfac- 
Yours, 
Caroline  Bowers, 

M.  B.  Stitzer. 


Juvt, 


The  vice  chancellor  held  that  because  the 
bank  knew  that  Mrs.  Bowers  wsls  quite  an 
invalid,  so  much  so  that  she  was  unable  to 
reply  to  the  cashier's  inquiry  in  a  letter 
written  by  her  own  hand,  and  because  it 
knew  that  the  stock  in  question  belonged 
to  Mrs.  Bowers,  therefore  the  burden  of 
inquiring  into  the  extent,  nature,  and  char- 
acter of  Mrs.  Bowers's  invalidism  was  cast 
upon  it.  He  further  held  that  if  the  bank 
had  investigated  this  matter,  it  would  have 
learned  that  Mrs.  Bowers  was  a  paralytic; 
that  her  mental  powers  were  much  im- 
paired, and  that  she  had  been  induced  to 
part  with  her  s);ock  by  undue  influence, 
exercised  over  her  by  the  Stitzers. 

Although  the  question  is  a  close  one,  nev- 
ertheless it  seems  to  us  that  this  view  of 
the  situation  works  an  'injustice  to  the 
bank.  Invalidism  and  mental  incompetency 
are  entirely  difterent.  Knowledge  of  the 
one  does  not,  of  necessity,  carry  with  it 
notice  of  the  other.  The  bank  knew  that 
Mrs.  Bowers  was  an  invalid,  so  much  so 
that  writing  letters  was  a  burden  upon  her, 
but  there  is  nothing  in  the  record  to  show 
that  it  knew,  or  ought  to  have  anticipated, 
tftat  her  invalidism  was  anything  more 
than  an  affection  of  the  body.  The  bank 
was  not  required,  merely  because  of  this 
knowledge,  to  investigate  the  question  of 
the  mental  capacity  of  Mrs.  Bowers;  it  was 
justified  in  assuming  that  she  was  mentally 
normal,  until  facts  were  brought  to  its  no- 
tice which  ought  to  have  suggested  the 
contrary.  It  seems  to  us,  further,  that  the 
bank  did  everything  it  could  in  reason  be 
asked  to  do  to  protect  itself.  Having  in  its 
possession  the  stock  with  a  blank  trans- 
fer in  the  ordinary  form  indorsed  thereon, 
it  wrote  to  the  ownei*  of  the  stock  to 
verify  the  indorsement  on  the  transfer. 
The  letter  which  it  received  in  reply  con- 
tained nothing,  .we  think,  to  suggest  men- 
tal incapacity,  but  rather  justified  the  bank 
in  doing  what  it  did. 

The  decree  should  be  modified  by  provid- 
ing that  the  bank  is  entitled  to  a  lien  upon 
the  thirty-two  shares  of  stock  which  it 
holds,  to  the  extent  of  the  residue  of  the 
debt  of  James  H.  Stitzer,  Jr.,  upon  the 
loans  which  the  bank  made  upon  the  faitli 
of  this  collateral;  but  the  rule  of  Shannon 
y.  Marselis,  1  N.  J.  Eq.  413,  and  the  deci- 
sions which  have  followed  it,  should  be 
applied  to  the  case  at  bar;  the  order  in 
which  the  bank  shall  exhaust  its  legal  rem- 
edies to  be  as  determined  by  the  court  of 
chancery,  upon  proper  application. 
31  L.R.A.(N.S.) 


The  decree  as  to  the  defendants  Margaret 
B.  Stitzer  and  James  H.  Stitzer,  Jr.,  is 
therefore  affirmed.  As  to  the  defendant 
the  Quaker  City  National  Bank  of  Philadel- 
pliia,  the  decree  is  reversed,  for  the  purpose 
of  modification. 

The  cause  is  accordingly  remitted  to  the 
Court  of  Chancery,  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein 
expressed. 


OKLAHOMA  SUPREME  COURT. 

J.  P.  LOVE,  Sheriff,  et  al.,  Plffs.  in  Err., 

V. 

HENRY   J.   SCHMIDT. 

(—  Okla.  — ,  110  Pac.  665.) 

Sale  ^  of  Joint  property  ^  failure  to 
take  possession  ^  effect. 

1.  Where  a  joint  owner  of  personalty 
which  is  in  the  possession  of  another  joint 
owner  sells  his  interest,  the  purchaser's 
failure  to  take  possession  does  not,  as 
against  execution  creditors  of  the  seller, 
avoid  the  sale,  under  Wilson's  Statutes  of 
Oklahoma,  §  2775,  providing  that  every 
transfer  of  personal  property  by  a  person 
in  possession  or  control  of  the  property  * 
shall  be  conclusively  presumed  to  be  fraudu- 
lent if  not  followed  by  actual  and  continued 
change  of  possession. 

Same  »  formal  delivery  »  necessity 
for. 

2.  H.  J.  purchased  of  H.  F.  his  undivided 
one-fourth  interest  in  100  acres  of  wheat, 
in  which  D.  S.  owned  the  remainder,  stacked 
on  premises  rented  by  H.  J.  from  D.  S. 
At  the  time  of  the  purchase  no  formal  de- 
livery was  made.  Held,  that  formal  de- 
livery was  not  necessary  to  make  the  sale 
good  as  against  execution  creditors  of  H.  F. 

(July   12,   1910.) 

Headnotes  by  Tubneb,  J. 

Note,  —  Necessity  of  delivery  to  protect 
purchaser  against  creditors  of  seller 
of  an  undivided  interest  in  personal' 
ty  not  in  his  possession. 

Where  possession  by  joint  owner. 

A  joint  owner  of  personalty,  in  possession 
thereof,  holds  constructively  for  his  co- 
owners,  and  a  sale  by  one  of  them,  not  in 
actual  possession,  of  his  interest  in  the 
property,  passes  to  the  purchaser  all  the 
rights  of  the  seller,  although  there  is  no 
actual  delivery  of  possession.  The  purchas- 
er by  the  purchase  becomes  a  tenant  in 
common  with  the  other  owners,  and  the  pos- 
session of  tlie  co-owner  is  constructively  his 
possession.  Brown  v.  O'Neal,  95  Cal.  262^ 
29  Am.  St.  Rep.  Ill,  30  Pac.  538;  Gould  ▼- 
Stanton,  ]6  Conn.  12;  Brown  v.  Graham^ 
24  111.  628;  Hood  v.  Gibson,  8  Kan.  App. 
588,  50  Pac.  148;  Haskell  v.  Greely,  3  Me. 
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ERROR  to  the  District  Court  for  Kiiii,'- 
fisher  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  of  replevin 
to  recover  possession  of  certain  grain  which 
was  alleged  to  have  been  unlawfully  at- 
tached by  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roberts  &  Cur  ran  and  H.  M. 
Bear  for  plaintiffs  in  error. 

Mr.  George  Ij.  Bowman  for  defendant 
in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  replevin  commenced 
by  Henry  J.  Schmidt,  defendant  in  error, 
before  a  justice  of  the  peace  in  Kingfisher 
county,  to  recover  from  J.  P.  Love,  sheriff, 
and  his  deputy,  plaintiffs  in  error,  117^ 
bushels  of  wheat.  There  was  trial  to  a  jury 
and  judgment  for  plaintiff,  from  which  de- 
fendants appealed  to  the  district  court. 
There,  on  trial  anew  to  the  court,  plaintiff 


again  recovered  judgment,  and  defendants 
bring  the  case  here. 

Love  and  his  deputy  claim  right  to  pos- 
session of  the  wheat  by  virtue  of  an  exe- 
cution levied  thereon  by  creditors  of  Henry 
F.  Schmidt.  Schmidt  claims  title  thereto 
by  purchase  from  Henry  F.  Schmidt  prior 
to  the  levy  of  said  execution.  The  evidence 
tends  to  prove  that  one  David  Schmidt  was 
the  owner  of  the  farm  on  which  this  wheat 
grew  during  the  crop  season  of  1906;  that 
Henry  J.  Schmidt,  plaintiff  below,  had  rent- 
ed said  farm  from  said  Schmidt  for  that 
year  and  lived  thereon  with  his  family;  that 
Henry  J.  and  Henry  F.,  his  nephew,  a  single 
man  who  lived  there  occasionally,  cropped 
together  thereon ;  that  Henry  F.,  at  the  time 
of  the  sale  to  Henry  J.,  was  the  owner  of  an 
undivided  one-fourth  interest  in  100  acres  of 
wheat  grown  on  said  place,  in  which  the 
landlord,  David  Schmidt,  was  the  owner  of 
the  remaining  three-fourths;  that  Henry  F., 
being  at  the  same  time  a  judgment  debtor 


425;  Yank  v.  Bordeaux,  23  Mont.  205,  75 
Am.  St.  Rep.  522,  58  Pac.  42;  Lane  v. 
Sleeper,  18  N.  H.  209;  Carter  v.  Jarvis,  0 
Johns.  143. 

In  Brown  y.  Graham  the  court  rea- 
soned: "Property  indivisible  in  its  charac- 
ter, owned  by  tenants  in  common,  is  in- 
capable of  a  several  possession  by  each  ten- 
ant. It  therefore  follows  that  the  posses- 
sion of  one  of  the  tenants  is  a  constructive 
possession  of  the  others.  And  when  one  of 
the  joint  owners,  not  in  the  actual  posses- 
sion, sells  his  interest  in  the  property,  the 
purchaser  succeeds  to  all  of  the  rights  oi 
his  vendor,  as  held  by  him,  without  an 
actual  delivery  of  possession.  He,  by  such 
a  purchase,  becomes  a  tenant  in  common, 
and  the  possession  of  his  cotenant  is  con- 
structively his  possession.  It  is,  however, 
otherwise  Avhen  the  tenant  in  common,  hav- 
ing the  actual  possession,  makes  a  sale  of 
his  interest,  as  the  possession  must  in  that 
case,  to  be  valid  as  against  creditors  and 
purchasers,  accompany  and  remain  with  the 
title." 

In  Yank  v.  Bordeaux*  the  court  said  that 
the  conclusive  presumption  that  a  transfer 
of  personal  property,  in  the  absence  of  im- 
mediate delivery  and  actual  and  continued 
change  of  possession  of  the  subject  of  the 
transjfer,  is  fraudulent  and  void  as  to  the 
creditors  of  the  person  making  the  transfer, 
is  to  be  indulged  in  only  where  the  person 
making  the  transfer  has  at  the  time  the 
possession  or  control  of  the  property. 
That  the  presumption  does  not  arise  from 
want  of  immediate  delivery  imless  the  sell- 
er or  assignor  had  at  the  time  possession 
or  control  of  the  thing  sold  or  assigned. 
Hence,  where  co-owners  of  property  sold 
their  interest  in  the  same  at  a  time  when 
the  property  was  in  possession  of  another 
co-owner,  the  sale  cannot  be  avoided  by  the 
creditors  unon  the  ground  that  the  chattel 
was  not  delivered  to  the  purchaser* 
31  L.R.A.(N.S.) 


In  Brown  v.  O'Neal  this  doctrine  was  not 
applied,  as  the  sale  under  consideration  was 
made  by  a  joint  owner  who  was  in  posses- 
sion of  the  property  at  the  time  of  the 
sale.  In  such  a  case  the  court  paid  delivery 
was  necessary,  but  added  that  the  rule  would 
be  different  had  the  sale  been  by  a  joint 
owner  of  property  in  possession  of  his  co- 
owner  at  the  time  of  the  sale. 

In  Hood  V.  Gibson  a  statute  providing 
that  if  there  is  no  change  of  possession  the 
burden  of  showing  a  sale  of  personalty  to  be 
bona  fide  is  upon  the  buyer  was  held  not 
to  apply  to  a  sale  of  an  undivided  interest 
in  growing  crops  in  the  possession  of  a  co- 
owner.  The  court  said  that  the  statute  in 
question  must  not  be  so  strained  as  to 
make  it  receive  an  interpretation  which  it 
was  not  intended  to  bear;  that  a  construc- 
tion is  not  to  be  made  in  support  of  credit- 
ors that  will  make  third  persons  suffer 
when  they  act  in  good  faith.  And  since  in 
such  a  ca.se  there  could  be  no  actual  change 
of  possession,  the  operation  of  tlie  statute 
was  not  such  as  to  throw  the  burden  on  the 
buyer  to  prove  the  sale  to  be  bona  fide. 

In  Gould  V.  Stanton  the  dt)ctrine  was  ap- 
plied and  the  sale  was  sustained  of  an  un- 
divided interest  in  a  vessel  at  the  time  in 
possession  of  co-owners.  The  court  said 
that  the  possession  of  the  other  co-owners 
would  be  considered  to  be  the  possession  of 
the  purchaser. 

It  is  worthy  of  notice  that  the  question 
arose  in  Yank  v.  Bordeaux  and  Brown  v. 
CVNeal,  in  jurisdictions  where  by  statute, 
failure  to  deliver  possession  in  an  ordinary 
case  of  the  sale  of  personalty  is  conclusive 
evidence  of  fraud,  while  in  Haskell  v.  Gree- 
ly,  the  question  arose  in  a  jurisdiction 
where  the  rule  obtains  that  the  possession 
of  the  seller  after  sale  is  only  a  badge  of 
fraud,  and  in  Hood  v.  Gibson,  where,  if 
there  is  no  change  of  possession,  the  burden 
of  showing  a  sale  of  personalty  to  be  bona 
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of  Cochran  k  Dohe  and  in  debt  to  Henry  J., 
and  threatened  with  the  levy  of  an  execution 
sued  out  on  said  judgment  in  the  hands  of 
the  said  Love  as  sheriff,  in  payment  of  the 
debt  due  Henry  J.,  sold  and  by  bill  of  sale 
dated  July  24,  1906,  conveyed,  him  his  un- 
divided one-fourth  interest  in  said  100  acres 
of  wheat,  which  at  that  time  had  been  cut 
by  Henry  J.,  and  on  July  26,  1906,  the  date 
of  the  levy  on  said  interest  therein  of  Henry 
F.,  stacked  on  the  premises,  and  not  in  his 
actual  possession.  Subsequently  said  inter- 
est was  sold  under  said  execution  while  yet 
in  the  stack,  but  later  the  entire  crop  was 
threshed  and  put  in  the  granary  by  Henry 
J.,  who^  when  said  interest  was  taken  posses- 
sion of  by  plaintiffs  in  error  to  turn  over 
to  the  purchaser  un()er  said  execution, 
brought  this  suit.  Plaintiff  in  error  con- 
tends that»  as  the  facts  show  there  was  no 
immediate  change  of  possession  from  Henry 
F.  to  Henry  J.  of  said  undivided  interest  in 
the  wheat,  said  sale  is  conclusively  pre- 
sumed to  be  fraudulent  as  to  those  cred- 
itors, and  that  the  court  erred  in  failing 
to  so  hold.  He  relies  on  Wilson's  Stat. 
(Okla.)  §  2776,  which  reads:  "Every  trans- 
fer of  personal  property  ...  is  con- 
clusively presumed,  if  made  by  a  person 
having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an 


immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession 
of  the  things  transferred,  to  be  fraudulent, 
and  therefore  void,  against  those  who  are 
his  creditors  while  he  remains  in  possession 
.  .  .  "—and  on  Walters  v.  Ratliff,  10 
Okla.  274,  61  Pac.  1070,  and  other  caaea  to 
the  effect  that  such  change  of  possession 
is  necessary  to  pass  the  title  as  against 
creditors  where  the  vendor  is  the  owner 
of  the  entire  chattel,  and  in  possession  or 
control  thereof  at  the  time  of  the  sale. 
On  the  other  hand,  it  is  contended  that 
here  a  different  rule  applies  for  the  reason 
that  the  evidence  tends  to  prove,  and  the 
court,  in  finding  generally  for  plaintiff, 
necessarily  found,  that  David  Schmidt  and 
Henry  F.  owned  all  the  wheat  jointly,  that 
the  former,  at  the  time  of  the  sale  of  the 
interest  of  Henry  F.,  was  in  possession  of 
the  whole  of  it,  and  that  an  actual  delivery 
was  not  necessary  to  pass  the  title  to  that 
interest  as  against  the  creditors  of  the  vend- 
or. In  this  we  concur.  Freeman  on  Co> 
tenancy,  §  167,  states  the  rule  thus:  "If  A 
and  B  together  own  personal  property,  of 
which  A  is  in  actual  possession,  and  B  sell 
his  moiety  to  C,  the  possession  of  A  im- 
mediately becomes  the  possession  of  C  also. 
Therefore,  being  at  once,  by  presumption 
and  construction  of  law,  put  in  possession 


fide  is  upon  the  buyer.  The  rule  obtain- 
ing in  the  other  jurisdictions  does  not  ap- 
pear. As  the  same  result  was  reached  in 
each  case,  the  rule  may  be  said  to  be  the 
same  without  reference  to  whether  a  fail- 
ure to  deliver  in  the  ordinary  case  is  con- 
clusive evidence  of  fraud,  or  whether  it  is 
only  a  badge  of  fraud,  which  may  be  ex- 
plained away.  In  either  case  delivery  is 
not  necessary  as  against  the  creditors  of  the 
seller  of  an  undivided  interest  in  personalty 
then  in  possession  of  the  co-owner. 

But  the  title  does  not  pass  as  against  the 
creditors  of  a  joint  owner  of  growing  crops 
in  possession  of  his  co-owner,  who  sells  his 
interest  therein  to  a  third  person,  and  as  a 
condition  of  the  sale  agrees  to  gather  and 
deliver  the  crop  in  the  future.  Parman  v. 
Marshall,  —  Tenn.  —,  61  S.  W.  110. 

Where  property  in  possession  of  third  per- 
son. 

A  person  may,  as  against  his  creditors, 
make  'a  valid  sale  of  his  undivided  interest 
in  personal  property  without  delivery  there- 
of to  the  buyer,  where  the  property  is  in 
possession  of  a  third  person,  holdinji;  for 
the  joint  owners.  Walling  v.  Miller,  15  Cal. 
38,  7  Mor.  Min.  Rep.  165;  Gardner  v.  How- 
land,  2  Pick.  599. 

On  this  subject,  in  Walling  v.  Miller,  the 
court  said  that  the  provision  of  the  statute 
of  frauds  which  required  possession  of  per- 
sonal property  to  accompany  and  follow  a 
sale,  in  order  to  its  validity  as  to  third 
persons,  has  no  application  to  a  sale  of  an 
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undivided  interest  in  personalty  in  posses- 
sion of  a  third  person.  In  reachng  this  con- 
clusion, the  court  reasoned:  "The  property 
was  joint;  Carpenter  had  no  defined  and  ex- 
clusive interest  in  any  part,  but  merely  a 
common  interest  in  all  with  his  partners. 
The  property  was  in  constructive  possession 
of  all,  the  possession  of  the  bailees  being 
the  possession  of  their  principals.  It  was 
not  money,  but  to  be  converted  into  money. 
After  it  was  so  converted,  it  required  di- 
vision before  any  particular  portions  of  the 
coin  became  the  property  of  any  one  of  the 
partners.  The  right  of  Carpenter  was  a 
chose  in  action,  which  he  could  assign  in  any 
legal  mode.  He  could  assign  it  by  order  in 
favor  of  the  purchaser  or  assignee.  He  did 
so  assign.  At  the  time  of  the  assignment 
there  was  no  possibility  of  a  manual  de- 
livery of  the  specific  coin  to  which  he  was 
entitled.  The  order  was  a  good  assignment 
of  his  right,  after  which  Carpenter  had  no 
title  to  the  money,  and  his  creditors,  repre- 
senting only  his  right,  could  not  seize  it 
for  his  debts." 

This  doctrine  was  applied  in  Gardner  ▼. 
Howland,  which  sustains  the  validity  of  an 
assignment  by  a  joint  owner  of  a  vessel 
and  its  cargo,  of  his  undivided  interest 
therein,  the  vessel  and  cargo  being  at  the 
time  in  possession  of  a  master,  and  bound 
for  a  foreign  port.  There  was,  however,  a 
symbolical  delivery  of  possession  by  the 
seller  delivering  to  the  buyer  an  invoice 
with  the  assignment  indorsed  thereon. 
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u  tenant  in  common  witli  A,  it  is  not  nec- 
essary that  C  should  take  actual  possession 
with  A  to  make  his  purchase  good  under 
the  statute  of  frauds  as  against  the  cred- 
itors of  B.    If  A,  the  cotenant  in  possession, 
had  sold  his  interest,  then  the  sale  should 
have  been  followed  by  an  actual  change  of 
possession,  because  there  was  no  cotenant 
whose   actual   possession   could   have   oper- 
ated for  the  benefit  of  A's  vendee."     And 
in  §  153  vol.  1,  of  Freeman  on  Executions, 
says:      "The  sale  by  one  of  several   joint 
owners  also  furnishes  an  exception  to  the 
rule  that  there  must  be  a  change  of  pos- 
session.    If  the  cotenant  selling  is  in  the 
sole  possession,  he  ought  to  give  possession 
to  his  vendee;  but,  if  the  other  co tenants 
are  in  possession,  the  vendor  has  no  right 
to  take  it  from  them.     He  may  therefore, 
from  necessity,  make  a  valid  sale  without 
placing  the  property  in  the  custody  of  his 
vendee."     In  Yank  v.  Bordeaux,  23  Mont. 
205,  75  Am.  St.  Rep.  622,  58  Pac.  42,  plain- 
tiff, claiming  to  own  an  undivided  one-half 
interest  in  certain  ores  treated  at  a  certain 
smelter,    brought    his    action    for    damages 
against    defendant,    a   constable,    who    had 
levied  upon  and  seized  such  interest  on  exe- 
cution against  the  property  of  P.   P.  and 
T.    The  facts  were  that  on  March  11,  1896, 
H.   and   his   associates  became   lessees   for 
ninety  days  of  a  certain  mining  claim.    On 
that  day  they  entered  into  a  written  con- 
tract with  said  P.  P.  and  T.,  whereby  it  was 
agreed   that  he   and   his   associates   should 
furnish  the  labor  and  operate  the  mine,  and 
that  P.  P.  and.  T.  should  furnish  all  supplies 
and  materials  necessary  to  do  so,  and  that 
the  net  proceeds  of  the  ore   after  milling 
and   reduction   should   be   divided   equally. 
From  March  12  to  May  1,  1906,  H.  and  his 
associates  were  in  actual  possession  of  and 
working  the  claim,  and  whatever  possession 
P.  P.  and  T  had  was  merely  constructive. 
On  April  29,  1906,  P.  P.  and  T.,  for  value, 
sold  and  assigned  to  plaintiff  all  their  right, 
title,  and  interest  in  and  to  20  tons  of  cer- 
tain ore  then  contained  in  the  orehouse  and 
bins  of  and  extracted  from  said  mine,  and 
assigned   to   the   purchaser   their   right   to 
share  in  and  to  the  net  proceeds  of  the  same 
as  soon  as  it  should  be  milled  or  worked, 
as  their  interest  appeared  in  said  contract. 
While  representatives  of  both  co-owners  and 
plaintiff's  agent  went  to  the  orehouse  and 
identified  and  examined  the  ore  in  the  bins, 
plaintiff    did    not    take    actual    possession 
thereof.     The  ore   was   not   susceptible   of 
fair  division.     Afterwards  it  was  delivered 
to  the  seller,  and  while  in  its  possession 
defendant,    as    constable,    levied    upon    one 
half  of  the  net  proceeds  of  the  ore  as  the 
property  of  P.  P.  and  T.  under  execution 
against  their  property  upon  judgment  ren- 
dered to  enforce  .claims  in  existence  when 
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the  assignment  to  plaintiff  was  made,  and 
collected  of  the  smelting  company  the  one- 
half  proceeds  of  the  ore  as  belonging  to 
P.  P.  and  T.,  for  which  plaintiff  brought 
suit  after  demand  therefor  made.  The 
governing  statute  was  the  same  as  ours, 
supra,  which  the  trial  court  held  applied  to 
the  facts  of  the  case.  The  supreme  court 
on  appeal  held  this  to  be  error  and  reversed 
the  case,  and  in  passing  said:  "The  pre- 
sumption does  not  arise  from  want  of  im- 
mediate delivery  unless  the  seller  or  assign- 
or had  at  the  time  possession  or  control  of 
the  thing  sold  or  assigned.  Pohndorf, 
Thompson,  and  Pearson  were  the  owners  in 
common  with  Hughes  and  his  associates,  of 
certain  ore,  ii^  bins  situate  upon  the  West 
Elba  mining  claim.  They  transferred  their 
title  and  interest  to  the  plaintiff.  At  the 
time  of  the  transfer  they  were  not  in  pos- 
session or  control  of  the  ore,  but  their  co- 
owners  were  then  lawfully  in  the  actual 
possession  and  control  of  the  common  prop- 
erty, and  so  remained  until  it  was  sent  to 
the  smelter  for  milling  and  reduction. 
Under  such  circumstances,  a  sale  by  a  tenant 
in  common  may  not  be  avoided  by  creditors 
upon  the  ground  that  the  chattel  was  not 
delivered  to  the  purchaser. 

We  are  therefore  of  opinion  that  as  Hen- 
ry F.  had  not,  at  the  time  of  the  sale  of  his 
interest  therein,  possession,  or  control  of 
the  joint  property,  immediate  delivery  and 
change  of  possession  of  the  property  sold 
was  not  necessary  to  pass  the  title  to  this 
vendor.  See  also  Brown  v.  O'Neal,  95 
Gal.  262,  29  Am.  St.  Rep.  11 1,  30  Pac.  538 ; 
Haskell  v.  Greely,  3  Me.  425;  Brown  v. 
Graham,  24  III.  628. 

There  is  another  view  of  the  evidence  rea- 
sonably tending  to  support  the  judgment  of 
the  trial  court,  and  that  is  that,  as  Henry 
J.  had  permitted  David  Smith  and  Henry 
F.  to  stack  their  joint  wheat  on  his  prem- 
ises, a  formal  delivery  of  the  interest  of 
Henry  F.  tlierein  to  him  as  vendor  would  be 
not  only  impracticable,  but  a  vain  act  and 
unnecessary  to  make  a  sale  to  him  thereof 
good  as  against  the  creditors  of  Henry  F. 
In  Lake  v.  Morris,  30  Conn.  201,  plain- 
tiff, at  the  time  of  the  purchase,  was  keeping 
the  horses  of  his  nephew.  Lake,  in  his 
stable.  The  defendant  claimed  that  because 
there  was  no  formal  delivery  of  possession 
of  them  by  tlie  vendor  to  the  purchaser, 
the  sale  was,  in  point  of  law,  fraudulent  and 
void  against  creditors;  but  the  court  held 
otherwise,  and,  in  effect,  said  that  no  such 
delivery  could  have  taken  place  without 
first  taking  the  horses  from  the  plaintiff's 
possession  for  the  mere  purpose  of  redeliver- 
ing them  to  him,  and  that  the  trial  court 
was  correct  in  instructing  the  jury  that 
no  such  act  was  necessary.  And  so  we  say 
her9  that  it  would  not  only  have  been  im- 
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practicable  to  carve  out  of  thk  wheat  in 
the  stack  the  interest  of  Henry  F.  for  the 
purpose  of  delivering  it  to  plaintiff,  but, 
had  it  been  done,  it  would  have  been  for  the 
sole  purpose  of  permitting  him  to  accept 
and  stack  it  again  on  the  premises,  which 
would  have  been  a  vain  act  and  unnecessary 
to  pass  the  title. 

In  either  view  of  the  case,  the  judgment 
of  the  trial  court  must  be  affirmed;  and  it 
is  so  ordered. 

All  the  Justices  concur. 


OKIiAHOHA    CRIMINAL    COURT    OF 

APPEALS. 

J.  W.  CULPEPPER,  Plff.   in  Err., 

V. 

STATE   OF    OKLAHOMA. 

(—  Okla.  Crim.  Rep.  — ,  111  Pac.  679.) 

Trial  —  instructions  »  murder  »  pre- 
sumption of  innocence. 

1.  Upon  a  trial  for  murder,  where  the  de- 
fendant's plea  was  self-defense,  the  court 
gave  the  jury  the  following  instruction: 
"You  are  instructed  that  the  defendant  in 
this  case  is  presumed  to  be  innocent  of  the 
crime  charged  in  the  indictment,  and  this 

Headnotes  by   Richabdson,   J. 


is  a  presumption  of  law  that  remains  with 
him  and  is  thrown  around  him  for  his  pro- 
tection up  to  the  moment  when  the  killing 
is  proved  or  admitted.  When  the  killing 
is  proved  or  admitted  by  defendant,  and 
the  plea  of  self-defense  is  interposed,  as  in 
this  case,  it  then  devolves  u[>on  defendant 
to  show  any  circumstances  of  mitigation  to 
excuse  or  justify  it  by  some  proof  strong 
enough  to  create  in  the  minds  of  the  jury 
a  reasonable  doubt  of  his  guilt  of  the  of- 
fense charged,  unless  the  proof  on  the  part 
of  the  state  shows  that  the  defendant  was 
justified  in  doing  the  act."  Held,  that, 
under  §§  G82S  and  6854  of  Snyder's  Comp. 
Laws  (Okla.)  1009,  the  instruction  was  not 
erroneous. 

Evidence  ^  presumption  of  innocence 
as. 

2.  The  presumption  of  innocence  fixes  the 
burden  of  proof  in  the  first  instance,  and 
designates  the  party  whose  duty  it  is  to 
produce  evidence  and  effect  persuasion.  It 
IS  not  evidence,  and  does  not  partake  of  the 
nature   of   evidence. 

Same  —  overcoming  presumption. 

3.  The  presumption  of  innocence  remains 
with  the  defendant  only  until  it  is  overcome 
and  does  not  necessarily  remain  with  him 
throughout  the  whole  of  the  trial. 

Trial  »  instruction  —  singling  oat  wit- 
ness. 

4.  It  is  error  to  single  out  the  defendant 
in  a  criminal  case,  and  instruct  the  jury 
specially  upon  his  credibility  as  a  witness. 


Note,  ^  Applicability  of  fwle  of  rea- 
sonable doubt  to  self -defence  in 
homicide. 

The  earlier  cases  upon  this  subject  are 
collected  in  a  note  attached  to  Com.  v. 
Palmer,  10  L.R.A.(N.S.)  483,  and  this  note 
is  supplementary  thereto. 

As  is  shown  in  the  earlier  note,  the  rule 
asserted  by  the  majority  of  the  cases  is 
to  the  effect  that  the  jury  must  acquit  if, 
from  the  entire  evidence,  no  matter  by 
whom  produced,  they  have  a  reasonable 
doubt  of  the  guilt  of  the  defendant.  Under 
such  a  rule  the  burden  of  proof  does  not 
shift  at  any  point  during  the  trial,  but, 
if  the  killing  is  proven  or  admitted,  the 
state  need  not  in  the  first  instance  go  any 
further,  and  if  the  defendant  seeks  to  ex- 
cuse or  justify  the  act,  then  he  must  pro- 
duce evidence  upon  that  question,  but  he 
has  no  burden  of  proving  anything.  The 
burden  is  always  upon  the  state,  and  the 
defense  of  excuse  or  justification  liaving 
been  introduced  into  the  case,  the  state  has 
the  further  burden  of  disproving  such  ex- 
cuse or  justification  beyond  a  reasonable 
doubt. 

As  is  further  shown  in  the  earlier  note, 
the  term  "burden  of  proof"  is  somewhat  am- 
biguous, and  some  cases  which  follow  the 
above  rule  do  state  that  the  "burden  of 
proof"  is  upon  the  defendant,  but  the 
phrase  as  so  used  is  not  to  be  taken  to 
mean  that  there  is  an  obligation  resting 
upon  the  defendant  to  establish  the  ezist- 
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ence  of  his  defense  by  proof  to  a  legally 
required  extent,  but  the  phrase  is  used  in 
what  may  be  called  the  secondary  sense, 
namely,  to  designate  tlie  obligation  resting 
upon  the  defendant  to  meet  with  evidence 
the  prima  facie  case  which  has  been  cre- 
ated  against  him. 

This  prevailing  view  is  very  tersely  put 
in  State  v.  Powers,  39  Mont.  259,  102  Pac. 
583,  where  the  court  says:  "In  any  case, 
no  greater  burden  rests  on  the  defendant 
than  to  introduce  evidence  sufficient  to  raise 
a  reasonable  doubt." 

"Tne  burden  assuoied  by  the  defendant 
was  only  to  the  extent  of  raising  in  the 
minds  of  the  jury  a  reasonable  doubt  as  to 
wliether  he  was  justified  in  taking  the  life 
of  the  deceased."  Spence  v.  Territory,  — 
Ariz.  — ,  108  Pac.  227. 

And  in  Hawkins  v.  United  States,  3  Okla. 
Crim.  Rep.  051,  108  Pac.  561,  it  is  said 
that  the  statute  defining  self-defense  is 
construed  almost  uniformly  to  mean  that 
the  defendant  is  required  only  to  raise  a 
reasonable  doubt  as  to  the  necessity  of  the 
killing  and  as  to  who  was  the  assailant. 

So,  in  State  v.  Ardoin,  128  La.  — ,  54  So. 
407,  tlie  court  held  that  it  was  error  to 
instruct  the  jury  that,  to  justify  self>de- 
fcnse,  "the  defendant  must  show"  the  ele- 
ments which  go  to  make  up  the  defense, 
since  this  instruction  shifts  the  onus  of 
proof  from  the  state  to  the  defendant. 

In  Georgia,  it  appears  that  a  charge  as 
to  the  burden  of  proof  which  is  proper  if 
no  evidence  tending  to  show  self-oefensa  if 


1910. 


CULPEPPER  ▼.  STATE. 


1167 


Evidence  —  prior  contradictory  state- 
ment. 

5.  A  witness's  prior  contradictory  state- 
ment cannot  be  used  as  substantive  testi- 
mony tending  to  sliow  the  truth  of  the 
facts  then  stated.  It  may  be  shown  only 
for  the  purpose  of  afTecting  tlie  credibility 
of  the  witness. 

Witness  —  inipeacliment  ^  contradic- 
tory statements. 

0.  A  party  cannot  impeach  his  own  wit- 
ness by  proof  of  a  prior  contradictory 
statement,  where  such  party  has  not  been 
misled  by  the  witness,  and  where  the  wit- 
ness has  testified  to  no  fact  injurious  to 
such  party,  but  has  only  failed  to  testify  to 
matters   beneficial    to    him. 

(November  21,  1910.) 

FpRROR  to  the  District  Court  for  Tulsa 
J  County  to  review  a  judgment  convict- 
ing defendant  of  manslaughter.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin,  Rice,  &  Lyons,  for 
plaintilT  in  error: 

The  presumption  of  innocence  is  a  f^re- 
Bumption  of  fact. 

Horn  ▼.  Territory,  8  Okla.  52,  56  Pac. 
846;  Sliocmakcr  v.  Territory,  4  Okla.  118, 
43  Pac.  1059,  11  Am.  Crim.  Rep.  36;  High 
V.  State,  2  Okla.  Crim.  Rep.  101,  28  L.R.A. 


(N.S.)  102,  101  Pac.  115;  Marshall  ▼.  Ter- 
ritory,  2  Okla.  Crim.  Rep.  136,  101  Pac. 
]39;  Weber  v.  State,  2  Okla.  Crim.  Rep. 
329,  101  Pac.  355;  1  Greenl.  Ev.  16th  ed. 
p.  127;  Coflin  v.  United  States,  156  U.  S. 
432,  39  L.  ed.  481,  15  Sup.  Ct.  Rep.  394; 
Agnew  V.  United  States,  105  U.  S.  36,  41 
L.  ed.   624,  17   Sup.  Ct.  Rep.  235. 

It  is  error  for  the  trial  court  to  refuse 
to  charge  the  jury  that  the  law  presumes 
that  persons  charged  with  crime  are  inno- 
cent until  they  are  proven  by  competent 
evidence  to  be  guilty. 

Coffin  V.  United  States,  156  U.  S.  432,  3D 
L.  ed.  481,  15  Sup.  Ct  Rep.  394;  Kirby 
v.  United  States,  174  U.  S.  47,  43  L.  ed. 
890,  19  Sup.  Ct.  Rep.  574,  11  Am.  Crim. 
Rep.  330;  Weber  v.  State,  2  Okla.,  Crim. 
Rep.  329,  101  Pac.  355;  Com.  v.  York,  9 
Met.  93,  43  Am.  Dec.  373;  People  v. 
Maughs,  149  Cal.  253,  86  Pac.  187;  People 
v.  Ye  Foo,  4  Cal.  App.  730,  89  Pac.  450; 
State  V.  Martin,  29  Mont.  273,  74  Pac. 
725;  State  v.  De  Lea,  36  Mont.  531,  93 
Pac.  814;  State  v.  Wollley,  76  Kan.  406, 
11  L.R.A.(N.S.)  87,  89  Pac.  1046,  93  Pac. 
337,  12  A.  &  £.  Ann.  Cas.  412;  State  ▼. 
Hanlon,  38  Mont.  557,  100  Pac.  1035;  Ab- 
bott V.  Territory,  20  Okla.  119,  16  L.R.A. 
(N.S.)    260,  94  Pac.  179. 


introduced  by  the  state  is  erroneous  when 
such  evidence  has  been  introduced. 

Thus,  in  Wall  v.  State,  5  Ga.  App.  305, 
63  S.  E.  27,  the  trial  court  charged  the  jury 
that  when  a  homicide  is  proven,  the  law 
presumes  malice,  and  when  the  killing  is 
shown,  it  is  for  the  prisoner  to  justify  or 
mitigate  the  homicide.  This  was  held  to 
be  error  under  the  facts  of  the  case  at  bar, 
since  the  state  relied  on  an  admission  or 
confession  by  the  defendant  in  order  to  con- 
vict him,  and  the  statement  containing 
such  admission  itself  showed  circumstances 
of  mitigation  or  justification. 

And  in  Elliott  v.  State,  132  Ga.  758,  64 
S.  £.  1090,  where  the  evidence  relied  upon 
by  the  state  to  establish  the  fact  of  the 
homicide  did  not  disclose  any  circumstances 
of  mitigation  or  justification,  it  was  held 
not  error  for  the  court  to  charge  that  "when 
the  killing  is  proven  to  be  the  act  of  the 
defendant,  the  presumption  of  innocence 
with  which  he  enters  upon  the  trial  is  re- 
moved from  him,  and  the  burden  is  then  up- 
on him  to  justify  or  mitigate  the  homi- 
cide." It  does  not  appear,  however,  what 
defense,  if  any,  was  interposed. 

However,  in  Blandon  v.  State,  6  Ga.  App. 
782,  65  S.  E.  842,  in  the  syllabus  by  the 
court  the  following  rule  is  laid  down: 
"WMicrever  in  a  criminal  case  the  evidence 
takes  such  a  turn  as  to  throw  upon  the 
defendant  the  burden  of  explaining  some 
fact  or  of  justifying  conduct,  he  does  not 
have  to  carry  this  burden  by  making  proof 
beyond  a  reasonable  doubt.  He  has  car- 
ried it  sufficiently  if,  under  his  proof,  taken 
in  connection  with  the  other  evi<lQnce  m 
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the  case,  there  is  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  his  guilt."  This 
language  clearly  shows  that  the  general 
rule  as  stated  above  prevails  in  this  state. 

In  State  v.  Skinner,  —  Nev.  — ^  104  Pac. 
223,  a  charge  to  the  jury  was  held  erro- 
neous as  putting  the  burden  of  establish- 
ing self-defense  beyond  a  reasonable  doubt 
upon  the  defendant. 

In  Childs  v.  State,  —  Ark.  — ,  136  S.  W. 
285,  the  appellate  court  sustained  the  trial 
court  in  refusing  to  give  a  charge  which 
put  the  burden  on  the  state  of  negativing 
beyond  a  reasonable  doubt  the  defense  of 
self-defense  set  up  by  the  defendant.  The 
court  said  that  the  refused  charge  was  not 
good  law,  but  in  what  respect  the  court 
does  not  clearly  point  out,  and  expressly 
approved  a  charge  to  the  effect  that  if, 
after  careful  consideration  and  comparison 
of  evidence  and  circumstances  in  the  whole 
case,  the  jury  had  a  reissonable  doubt 
whether  or  not  the  defendant  acted  in  self- 
defense,  they  should  find  him  not  guilty. 

It  is  frequently  held  that  the  defendant 
is  not  under  any  obligation  to  introduce 
evidence  to  show  mitigation,  justification, 
or  excuse  if  the  proof  on  the  part  of  the 
prosecution  shows  it.  Monteitn  ▼.  State, 
161  Ala.  18,  49  So.  777;  Spenoe  v.  Territory, 
—  Ariz.  — ,  108  Pac.  227;  People  ▼.  Grift, 
151  Cal.  592,  91  Pac.  515;  State  v.  Byrd, 
41  Mont.  585,  111  Pac.  407. 

The  Penal  Code  in  California,  as  shown 

in  People  v.   Grill,   151   Cal.  592,   91   Pac. 

515,   provides  that  the  burden   oif  proving 

self-defense  or  any  other  form  of  justifica- 

^tion  or  mitigation  devolves  on  the  defend- 
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Messrs.  Charles  West,  Attorney  Gen- 
eral, and  Smith  C.  Matson  for  the  State. 

Richardson,  J.,  delivered  the  opinion  of 
the  court': 

The  first  contention  in  this  case  is  that 
the  verdict  was  contrary  to  the  evidence. 


An  examination  of  the  evidence  discloses 
that  the  commission  of  the  homicide  by 
plaintiff  in  error  was  proved  on  the  one 
hand  and  admitted  on  the  other.  His  plea 
was  self-defense,  and  upon  this  issue  the 
evidence,  though  conflicting,  was  amply 
sufficient  to  sustain  the  verdict. 


ant  after  the  commission  of  the  homicide 
by  him  has  been  proven,  unless  the  proof 
on  the  part  of  tne  prosecution  tends  to 
show  fiucn  justification  or  mitigation. 

And  in  State  v.  Byrd,  41  Mont.  685,  111 
Pac.  407>  it  was  held  that  a  charge  in  the 
words  of  the  statute  (Revised  Code,  §  9282) 
to  the  eflect  that  when  the  commission  of 
the  homicide  by  the  defendant  is  proved, 
the  burden  of  proving  circumstances  of 
mitigation  or  justification  or  excuse  de- 
volves upon  the  defendant  unless  the  proof 
upon  the  part  of  the  prosecution  tends  to 
show  such  circumstances  of  mitigation, 
justification,  or  excuse,  was  proper. 

The  phrase  "burden  of  proof,"  as  used  in 
these  and  similar  statutes,  is  undoubtedly 
used  merely  to  indicate  that  the  defendant 
must  introduce  evidence  in  regard  to  self- 
defense,  and  that  the  state,  as  is  said  in 
CuLPEPP£B  V.  State,  is  not  required  in  the 
first  instance  to  prove  the  absence  of  justi- 
fication. A  similar  statute  is  so  construed 
in  Hawkins  v.  United  States,  3  Okla.  Crim. 
Rep.  651,  108  Pac.  601. 

The  rule  that  the  burden  of  proof  as  to 
self-defense  is  upon  the  defendant  is  assert- 
ed in  several  jurisdictions,  although  there 
is  conflict  as  to  the  extent  to  which  the 
defendant  must  go  in  provingf  his  defense. 

The  rule  in  South  Carolina  is  tliat  where 
self-defense  is  pleaded  to  an  indictment,  the 
defendant  must  establish  it  by  the  pre- 
ponderance of  the  evidence,  though  the  guilt 
of  the  accused,  from  the  consideration  of 
all  the  testimony,  must  appear  beyond  a 
reasonable  doubt.  State  v.  Stockman,  82 
S.  C.  388,  129  Am.  St.  Rep.  888.  64  S.  E. 
595;  State  v.  Strother,  84  S.  C.  603,  66  S. 
£.  877;  State  v.  Chastain,  85  S.  C.  64,  67 
8.  E.  6. 

In  Delaware  the  accepted  form  of  charge 
to  the  jury  is  that  the  burden  is  upon  tne 
defendant  to  establish  self-defense  to  the 
satisfaction   of  the  jury.     State  v.   Miele, 

—  Del.  — ,  74  Atl.  8;  State  v.  Moore,  — 
Del.  — ,  74  Atl.  1112;  State  v.  Blackburn, 

—  Del.  — ,  75  Atl.  530;  State  v.  Pepe,  — 
Del.  — ,  76  Atl.  367;  State  v.  Borrelli,  — 
Del.  — ,  76  Atl.  605;  State  v.  Wiggins,  — 
Del.  — ,  76  Atl.  632;  State  v.  Primrose,  — 
Del.  — ,  77  Atl.  717. 

In  State  v.  Lee,  —  Del.  — ,  74  Atl.  4, 
the  court  charged  the  jury  that  the  burden 
of  proving  self-defense  was  upon  the  de- 
fendant, and  to  establish  such  defense  he 
must  prove  the  independent  exculpatory 
facts  upon  which  he  relies,  and  in  this  re- 
spect and  to  this  extent  the  burden  lies 
with  him;  but  if,  after  all  the  evidence  is 
in,  it  is  found  that,  upon  the  whole  case, 
the  state  has  not  sustained  the  burden  of 
proof  in  convincing  the  jury  of  the  prison- 
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er's  guilt  beyond  a  reasonable  doubt,  he 
shall   be   acquitted. 

In  State  v.  Simonds,  —  N.  C.  — ,  69  S. 
E.  790,  tlie  court  said  that  when  the  actual 
killing  of  the  deceased  with  a  pistol  is 
admitted  by  the  defendant,  the  state  is  not 
bound  to  prove  that  the  defendant  fought 
willingly.  *'The  law  presumes  that  he  did, 
and  the  onus  is  upon  him  to  offer  evidence 
sufficient  to  satisfy  the  jury  that  he  fought 
in  self-defense;  or,  failing  in  that,  to  offer 
evidence  sufficient  to  reduce  the  crime  to 
manslaughter." 

In  State  v.  Ware,  58  Wash.  626,  109 
Pac.  359,  the  court,  in  the  course  of  its 
argument  upon  the  qualiflcations  of  a  juror, 
approved  a  charge  of  the  trial  court  that 
"where  homicide  is  proven,  the  presumptiou 
is  that  it  is  murder  in  the  second  degree. 
If  the  state  would  elevate  it  to  murder  in 
the  first  degree,  she  must  establish  the 
characteristics  of  the  crime;  and  if  the  de- 
fendant would  reduce  it  to  manslaughter, 
the  burden  is  on  him." 

The  decisions  in  Alabama,  as  is  shown  in 
the  note  in  19  L.R.A.  (N.S.)  483,  are  con- 
flicting with  each  other  and  also  with  the 
decisions  of  the  other  jurisdictions. 

In  James  v.  State,  —  Ala.  — ,  52  So.  840, 
it  was  held  that  the  law  of  the  state  was 
properly  expressed  by  the  following  charge 
of  the  trial  court:  "The  burden  is  upon 
the  defendant  to  show  that  she  was  in 
danger,  or  apparent  danger,  of  losing  her 
life  or  suffering  great  bodily  harmj  and 
that  she  had  no  reasonable  mode  of  escap- 
ing at  the  time  she  killed  Dan  Austin.  If 
she  proves  these  two  elements,  the  burden 
is  then  on  the  state  to  show  that  she  was 
at  fault  in  bringing  on  the  difficulty." 

In  Monteith  v.  State,  161  Ala.  18,  49 
So.  777,  a  charge  that  the  law  casts  upon 
the  defendant  the  onus  of  repelling  the  pre- 
sumption of  malice  from  the  use  of  a  deadly 
weapon  unless  the  evidence  which  proves 
the  killing  also  shows  that  it  was  per- 
petrated without  malice  was  held  correct. 

In  Suell  ▼.  Derricott,  161  ^a.  259,  23 
L.R.A.(N.S.)  996,  49  So.  895,  18  A.  &  E. 
Ann.  Cas.  636,  which  was  an  action  brought 
under  §  27  of  the  Code  of  1896,  known  as 
the  homicide  act,  to  recover  damages  for 
the  wrongful  death  of  the  plaintiff's  son,  it 
was  held  that  where  self-defense  is  pleaded, 
the  plaintiff  must  first  establish  his  case 
by  proper  and  sufficient  proof,  and  the  de- 
fendant then  has  the  burden  of  establish* 
ing  his  justification  or  excuse.  Of  course, 
this  case,  being  a  civil  action,  is  of  but 
little  authority  upon  the  question  of  crimi- 
nal law  presented  by  the  title  to  this  note. 
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the  production  of  evidence.  What  is  pre- 
sumed, 80  -^ng  as  the  presuiiiptlon  remains, 
the  jury  the  following  instruction:  "You 
are  instructed  that  the  defendant  in  this 
case  is  presumed  to  be  innocent  of  the 
crime  charged  in  the  indictment,  and  this 
is  a  presumption  of  law  that  remains  with 
him  and  is  thrown  around  him  for  his 
protection  up  to  the  moment  when  the  kill- 
ing is  proved  or  admitted.  When  the  kill- 
ing is  proved  or  admitted  by  defendant  and 
the  plea  of  self-defense  is  interposed,  as  in 
this  case,  it  then  devolves  upon  defendant 
to  show  any  circumstances  of  mitigation  to 
excuse  or  justify  it  by  some  proof  strong 
enough  to  create  in  the  minds  of  the  jury 
a  reasonable  doubt  of  his  guilt  of  the 
offense  charged,  unless  the  proof  on  the 
part  of  the  state  shows  that  the  defendant 
was  justified  in  doing  the  act."  It  is  con- 
tended that  this  instruction  was  erroneous 
because  it  deprived  plaintiff  in  error  of  the 
application  of  the  presumption  of  inno- 
cense  to  his  plea  of  self-defense.  It  is  also 
contended  that  the  presumption  of  inno- 
cence is  evidence  in  behalf  of  the  accused, 
and  that  it  remains  with  him  throughout 
the  whole  of  the  trial,  under  any  and  all 
circumstances,  until  the  jury  have  reached 
a  verdict  of  conviction;  and  plaintiff  in 
error  requested  the  court  to  so  instruct 
the  jury,  and  assigns  his  refusal  to  do  so 
as  error.  The  two  assignments  are  treated 
together  in  plaintiff  in  error's  brief,  and  we 
shall  so  consider  them  here. 

Our  statutes  provide  that  ''a  defendant 
in  a  criminal  action  is  presumed  to  be 
innocent  until  the  contrary  is  proved." 
Section  6828,  Snyder's  Comp.  Laws  (Okla.) 
1909.  It  is  also  provided  that  "upon  a 
trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proven, 
the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it, 
devolves  upon  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable."  Section  6854, 
Snyder's  Comp.  Laws  (Okla.)  1909.  Under 
the  section  first  quoted,  the  defendant  goes 
into  the  trial  presumed  to  be  innocent,  and 
this  presumption  remains  with  him  until 
the  contrary  is  proved.  This  fixes  the  bur- 
den of  proof  in  the  first  instance,  and  des- 
ignates the  party  whose  duty  it  is  to  pro- 
duce evidence  and  effect  persuasion, — the 
party  upon  whom  lies  at  first  the  risk  of 
nonpersuasion.  It  is  but  another  way  of 
stating  the  maxims,  Presumitur  pro  reo, 
and  Adore  nan  prohante  reus  ahaolvitur. 
The  presumption  is  not  evidence  of  any 
kind,  nor  does  it  partake  of  the  nature  of 
evidence.     It  is  rather  a  rule  in  regard  to 


The  next  assignment  of  error  is  predi- 
cated upon  the  action  of  the  court  in  giving 
presumed,  the  burden  is  on  him  against 
whom  the  presumption  exists. 

Upon  this  subject  Mr.  Wigmore  has  this 
to  say:  "The  'presumption  of  innocence*  is 
a  term  which  has  been  the  subject  of  two 
special  fallacies,  namely:  (1)  that  it  is  a 
genuine  addition  to  the  number  of  pre- 
sumptions; and  (2)  that  it  is  per  ae  evi- 
dence. 1.  As  to  the  first  of  these  fallacies, 
it  is  to  be  noted  that  the  'presumption  of 
innocence'  is  in  truth  merely  another 
form  of  expression  for  a  part  of  the  ac- 
cepted rule  for  the  burden  of  proof  in 
criminal  cases;  i.  e.,  the  rule  that  it  is  for 
the  prosecution  to  adduce  evidence,  •  .  . 
and  to  produce  persuasion  beyond  a  reason- 
able doubt.  •  .  •  As  to  this  latter  part, 
the  measure  of  persuasion,  the  'presump- 
tion' says  nothing.  As  to  the  former  part, 
the  'presumption'  implies  what  the  other 
rule  says,  namely,  that  the  accused  (like 
every  other  person  on  whom  the  burden  of 
proof  does  not  lie)  may  remain  inactive 
and  secure  until  the  prosecution  has  taken 
up  its  burden  and  produced  evidence  and 
effected  persuasion;  t.  e.,  to  say  in  this 
case,  as  in  any  other,  that  the  opponent  of 
a  claim  or  charge  is  presumed  not  to  be 
guilty  is  to  Say  in  another  form  that  the 
proponent  of  the  claim  or  charge  must 
evidence  it.  .  .  .  2.  As  to  the  second 
fallacy,  it  seems  to  have  been  mainly  prop- 
agated by  the  passage  of  Prof.  Greenleaf 
declaring  that  'this  legal  presumption  of 
innocence  is  to  be  regarded  by  the  jury, 
in  every  case,  as  matter  of  evidence,  to  the 
benefit  of  which  the  party  is  entitled.'  But 
it  cannot  be  regarded  as  'matter  of  evi- 
dence.' No  presumption  can  be  evidence. 
It  is  a  rule  about  the  duty  of  producing 
evidence.  .  .  .  This  is  in  itself  only  a 
matter  of  the  theory  of  presumptions,  and 
to  that  extent  may  be  regarded  as  a  mere 
question  of  words, — of  the  way  of  phras- 
ing a  rule  upon  the  substance  of  which 
there  is  no  dispute.  But,  when  this  erro- 
neous theory  is  made  the  ground  for  order- 
ing new  trials  because  of  the  mere  wording 
of  a  judge's  instruction  to  a  jury,  the 
erroneous  theory  is  capable  of  causing 
serious  harm  to  the  administration  of  jus- 
tice."    4  Wigmore,  Ev.  §  2511. 

And  Prof.  Thayer  in  his  famous  lecture 
on  the  Presumption  of  Innocence  in  Crim- 
inal Cases,  which  is  generally  recognized  as 
the  best  treatment  of  the  subject  extant, 
and  in  which  the  rule  announced  in  Coffin 
V.  United  States,  156  U.  S.  432,  39  L.  ed. 
481,  15  Sup.  Ct.  Rep.  394,  is  analyzed  and 
utterly  refuted,  says:  "Now,  what  does  the 
presumption  of  innocence  mean?  Does  it 
need  not  be  proved;  and  as  to  the  matter 
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mean  anything  more  than  a  particular  ap- 
plication of  that  general  rule  of  sense  and 
convenience,  running  through  all  tlie  law, 
that  men  in  general  are  taken,  prima  facie 
— i.  6.,  in  the  absence  of  evidence  to  the 
contrary — ^to  be  good,  honest,  free  from 
blame,  presumed  to  do  their  duty  in  every 
situation  in  life,  so  that  no  one  need  go 
forward,  whether  in  pleading  or  proof,  to 
show  as  regards  himself  or  another  that 
the  fact  is  so,  but  everyone  shall  have  it 
presumed  in  his  favor?  If  it  does,  what  is 
its  meaning?*'  And  after  tracing  the  his- 
tory of  the  presumption,  he  continues:  "It 
is  important  to  observe  this,  because,  by  a 
loose  habit  of  speech,  the  presumption  is 
occasionally  said  to  be  itself  evidence,  and 
juries  are  told  to  put  it  in  the  scale  and 
weigh  it.  Greenleaf,  in  a  single  phrase,  in 
the  first  volume  of  his  treatise  on  Evidence 
(§  34),  a  phrase  copied  occasionally  into 
cases  and  text-books,  has  said:  'This  legnl 
presumption  of  innocence  is  to  be  regarded 
by  the  jury  in  every  case  as  matter  of 
evidence,  to  the  benefit  of  which  the  party 
is  entitled.'  This  statement  is  condemned 
by  the  editor  of  the  last  edition  of  Green- 
leaf's  book;  and  in  Taylor  on  Evidence,  the 
great  English  handbook,  which  followed 
Green  leaf's  text  closely,  this  passage  is 
omitted,  and  always  has  been  omitted.  In 
the  latter  part  of  Greenleaf s  Evidence 
(vol.  3),  which  deals  specifically  with  crim- 
inal cases,  it  does  not  appear.  It  is  denied 
also  by  Chamber layne,  the  careful  editor 
of  the  works  on  Evidence  of  Best  and  Tav- 
lor.  What  can  such  a  statement  as  this 
mean, — ^that  tlie  presumption  is  to  be  re- 
garded as  evidence?  Is  it  meant  that,  on 
grounds  of  natural  presumption  or  infer- 
ence, innocence  is  ordinarily  found  in  crim- 
inal cases?  As  to  that,  if  one  would  sec 
the  true  operation  of  natural  inference  and 
natural  presumption  in  criminal  cases,  and 
would  appreciate  how  entirely  artificial, 
how  purely  a  matter  of  policy  the  whole 
rule  is  which  bids  a  jury  on  the  trial  to 
assume  innocence,  let  him  turn  his  atten- 
tion to  the  action  of  courts  at  other  stages 
than  the  trial."  And  after  proceeding  to 
show  that,  after  indictment  found,  the  law 
presumes  the  defendant  guilty  for  the  pur- 
pose of  determining  whether  bail  shall  be 
granted  and  in  fixing  the  amount  thereof, 
and  for  all  other  purposes  except  that  of 
having  a  fair  ond  impartial  trial  before 
a  petit  jury,  he  proceeds:  "The  effect  of  the 
presumption  of  innocence,  so  far  from  be- 
ing that  of  furnishing  to  the  jury  evidence. 
— i.  «.,  probative  matter,  the  basis  of  an 
inference, — is  rather  the  contrary.  It 
takes  possession  of  this  fact,  innocence,  as 
not  now  needin^v  evidence,  as  already  es- 
tablished prima  facie,  and  says:  Take  that 
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for  granted.  Let  him  who  denies  it  go 
forward  with  his  evidence.' "  And  he  con- 
cludes as  follows:  "A  presumption  itself 
contributes  no  evidence,  and  has  no  pro- 
bative  quality.  It  is  sometimes  said  that 
the  presumption  will  tip  the-  scale  when 
the  evidence  is  balanced.  But,  in  truth, 
nothing  tips  the  scale  but  evidence,  and 
a  presumption — being  a  legal  rule  or  a 
legal  conclusion — is  not  evidence.  It  may 
represent  and  spring  from  certain  eviden- 
tial facts;  and  these  facts  may  be  put  in 
the  scale.  But  that  is  not  putting  in  the 
presumption  itself.  A  presumption  may  be 
called  'an  instrument  of  proof,'  in  the 
sense  that  it  determines  from  whom  evi- 
dence shall  come,  and  it  may  be  called 
something  'in  the  nature  of  evidence,'  for 
the  same  reason,  or  it  may  be  called  a 
substitute  for  evidence,  and  even  'evidence,' 
in  the  sense  that  it  counts  at  the  outset 
for  evidence  enough  to  make  a  prima  facie 
case.  But  the  moment  these  conceptions 
give  way  to  the  perfectly  distinct  notion  of 
evidence  proper, — i.  e.,  probative  matter, 
which  may  be  a  basis  of  inference,  some- 
thing capable  of  being  weighed  in  tlie 
scales  of  reason  and  compared  and  esti- 
mated with  other  matter  of  the  probative 
sort, — so  that  we  get  to  treating  the  pre- 
sumption of  innocence  or  any  other  pre- 
sumption, as  being  evidence  in  this  its  true 
sense,  then  we  have  wandered  into  the  re- 
gion of  shadows  and  phantoms."  Thayer's 
Preliminary  Treatise  on  Evidence,  1898, 
Appx.  B,  p.  661. 

And  1  Elliott  on  Evidence,  §§  01,  92,  93, 
says:  "The  office  or  effect  of  a  true  pre- 
sumption is  to  cast  upon  the  party  against 
whom  it  works  the  duty  of  going  for- 
ward with  evidence.  It  has  the  force  and 
effect  of  a  prima  facie  case,  and  tempo- 
rarily, at  least,  relieves  the  party  in  whose 
favor  it  arises  from  going  forward  with  the 
evidence.  This  would  seem  to  be  its  sole 
office  and  effect,  considered  merely  in  its 
character  as  a  presumption.  If  nothing 
further  is  adduced,  it  may  settle  the  case 
in  favor  of  the  party  for  whom  it  works; 
and,  on  the  other  hand,  when  the  other 
party  has  gone  forward  with  his  evidence 
and  the  prima  facie  case  is  overcome, 
the  force  of  the  presumption  is  spent. 
.  .  .  It  is  sometimes  said  that  presump- 
tions are  evidence  or  instruments  of  proof 
having  probative  force,  and  to  be  put  into 
the  scale  and  weighed  along  with  the  other 
evidence  in  a  case.  This  doctrine  has  the 
support  of  the  Supreme  Court  of  the  United 
States  in  a  comparatively  recent  case;  but 
the  opinion  in  that  case  has  been  severely 
criticized,  and  in  a  lecture  delivered  about 
a  year  after  the  decision  was  rendered,  it 
and- the  authorities  upon  whi^h  it  is  bl^894 
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were  carefully  reviewed  by  a  learned  pro- 
fessor, who  had  given  the  subject  thorough 
study,  and  it  was  very  clearly  demonstrated 
that  the  authorities  cited  in  the  opinion  give 
very  little  support  to  the  doctrine.  The 
court  might  have  cited  other  authorities 
tliat  seem  to  give  at  least  equal  counte- 
nance to  the  doctrine;  but  the  true  view 
would  seem  to  be  that  presumptions  are  not 
evidence  or  instruments  of  evidence  to  be 
given  probative  force  and  weighed  as  evi- 
dence. The  evidential  facts  upon  which  tlie 
presumption  is  based  or  from  which  it 
springs  may  take  their  place  with  the  rest, 
and  operate  with  their  own  natural  force 
as  a  part  of  the  entire  mass  of  evidence 
or  probative  matter,  and  thus  be  put  into 
the  scale  and  weighed  with  the  rest,  but 
the  presumption  itself  cannot  be.  To  per- 
mit a  presumption  to  be  added  to  the  scale 
when  the  facts  upon  which  it  is  based  are 
shown  would  be,  in  many  cases,  at  least, 
to  give  double  weight  to  the  same  facts. 
To  give  them  their  own  natural  force  as 
evidence,  and  then  to  add  to  that  the 
presumption  based  on  such  facts,  or,  if  the 
presumption  is  based  upon  presupposed 
facts,  when  the  actual  facts  are  shown,  to 
add  both  together,  or  to  weigh  one  against 
the  other,  would  be  equally  erroneous.  The 
two  things  are  so  dijl'erent  that  they  can- 
not be  weighed  in  the  same  scales,  and,  to 
change  the  simile,  the  process  would  be 
much  like  the  logical  fallacy  of  begging 
the  question.  'A  presumption  which  the 
jury  is  authorized  to  make  is  not  a  cir- 
cumstance in  proof.'  A  thorough  consid- 
eration of  the  subject  seems  to  lead  to 
the  following  conclusions:  A  presumption 
operates  to  relieve  the  party  in  whose  fa- 
vor it  operates  from  going  forward  in  argu- 
ment or  evidence,  and  sei'ves  the  purpose  of 
a  prima  facie  case  until  the  other  party 
has  gone  forward  with  his  evidence,  but  in 
itself  it  is  not  evidence,  and  involves  no 
rule  as  to  the  weight  of  evidence  necessary 
to  meet  it.  How  much  evidence  shall  be 
required  from  the  other  party  to  meet, 
overcome,  or  destroy  the  presumption  is 
determined  by  no  fixed  rule.  When  a  pre- 
sumption is  called  a  strong  one,  like  the 
presumption  of  legitimacy,  it  is  meant  that 
it  is  accompanied  by  another  rule  relating 
to  the  weight  of  evidence  to  be  brought  in 
by  him  against  whom  it  operates.  It  is 
sometimes  said  that  the  presumption  will 
tip  the  scale  when  the  evidence  is  balanced. 
But  in  truth  nothing  tips  the  scale  but 
evidence,  and  a  presumption,  being  a  legal 
rule  or  a  legal  conclusion,  is  not  evidence. 
It  may  represent  and  spring  from  certain 
evidential  facts,  and  these  facts  may  be 
put  in  the  scale;  but  that  is  not  putting 
in  the  presumption  itself.  It  may,  in  a 
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sense,  be  called  'an  instrument  of  proof  or 
something  'in  the  nature  of  evidence,'  in 
tliat  it  determines  from  whom  evidence 
shall  come,  or  it  may  be  called  a  substitute 
for  evidence,  in  the  sense  that  it  counts 
at  the  outset  for  evidence  enough  to  make 
a  prima  facie  case;  but  it  is  not  evidence  in 
the  true  sense.  It  is  not  probative  matter, 
which  may  be  a  basis  of  inference  and 
weighed  and  compared  with  other  mattei; 
of  a  probative  nature." 

And  in  the  case  of  Agnew  ▼.  United 
States,  165  U.  S.  36,  41  L.  ed.  624,  17  Sup. 
Ct  Rep.  235,  the  defendant  requested  the 
trial  court  to  give  the  following  instruc- 
tion: "Every  man  is  presumed  to  be  inno- 
cent until  he  is  proved  guilty,  and  this 
legal  presumption  of  innocence  is  to  be 
regarded  by  the  jury  in  this  case  as  matter 
of  evidence  to  the  benefit  of  which  the  party 
is  entitled.  This  presumption  is  to  be 
treated  by  you  as  evidence  giving  rise  to 
resulting  proof  to  the  full  extent  of  its 
legal  efficacy."  This  requested  instruction 
embodied  exactly  what  the  Supreme  Court 
had  previously  held  in  the  Coflln  Case,  and  a 
portion  of  it  was  in  Justice  White's  exact 
language,  wherein  he  said:  "The  fact  that 
the  presumption  of  innocence  is  recognized 
as  a  presumption  of  law,  and  is  character- 
ized by  the  civilians  as  a  preaumpHo  juris, 
demonstrates  that  it  is  evidence  in  favor 
of  the  accused;  for  in  all  systems  of  law, 
legal  presumptions  are  treated  as  evidence 
giving  rise  to  resulting  proof  to  the  full 
extent  of  their  legal  eflicacy."  But,  not- 
withstanding this,  the  Supreme  Court  held 
that  the  trial  court  properly  refused  the 
requested  instruction,  "on  tlie  ground  of 
the  tendency  of  its  closing  sentence  to  mis- 
lead," and  it  expressly  approved  the  fol- 
lowing instruction  which  the  trial  court 
did  give:  "3'he  defendant  is  presumed  to  be 
innocent  of.  all  the  charges  against  him 
until  he  is  proven  guilty  by  the  evidence 
submitted  to  you.  This  presumption  re- 
mains with  the  defendant  until  such  time 
in  the  progress  of  the  case  that  you  are 
satisfied  of  the  guilt  beyond  a  reasonable 
doubt."  And  in  that  case  the  Supreme 
Court  further  said:  "Undoubtedly,  in  crim- 
inal cases,  the  burden  of  establishing  g^ilt 
rests  on  the  prosecution  from  the  begin- 
ning to  the  end  of  the  trial.  But  when 
a  prima  facie  case  has  been  made  out,  as 
conviction  follows  unless  it  be  rebutted, 
the  necessity  of  adducing  evidence  then 
devolves  on  the  accused." 

Now,  under  an  express  provision  of  our 
statutes  (§  6854,  Snyder's  Comp.  Laws 
[Okla.]  1909),  where  the  charge  is  murder, 
if  the  prosecution  proves  the  death  of  the 
deceased  and  the  fact  that  he  was  killed 
by  the  defendant,  without  proving  circum- 
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stances  tending  to  show  either  justification 
or  excuse  for  the  defendant,  then  there 
devolves  upon  the  latter,  if  he  contends  that 
he  was  justiflahle  or  excusable,  the  duty 
of  producing  evidence  tending  to  show  that 
fact.  The  quantum  of  evidence  necessary 
for  that  purpose  is  fixed  by  law,  and  is 
nominated  such  as  is  sufficient  to  raise  a 
reasonable  doubt  upon  that  issue.  The 
state  is  not  required  in  the  first  place  to 
prove  the  absence  of  justification  or  excuse. 
Unless  the  evidence  on  the  part  of  the 
state  tends  to  show  the  presence  of  one  or 
the  other,  the  defendant  must  produce 
such  evidence  or  a  conviction  will  result. 
Therefore,  when  such  stage  of  the  pro- 
ceeding has  been  reached  and  such  condi- 
tion has  arisen  that  the  burden  of  proving 
circumstances  that  justify  or  excuse  the 
homicide,  to  use  the  statutory  expression, 
devolves  upon  the  defendant,  can  it  be  said 
that  he  is  then  presumed  to  be  innocent? 
If  so,  in  what  does  the  presumption  con- 
sist? What  is  innocence?  Innocence  con- 
sists either  in  not  having  committed  the 
homicide  at  all,  or  in  the  existence  of  facts 
or  circumstances  which  justify  or  excuse  it. 
And,  to  be  presumed  innocent,  the  defend- 
ant must  be  presumed  either  not  to  have 
done  the  killing,  or  to  have  done  it  under 
circumstances  constituting  the  act  legally 
justifiable  or  excusable.  Now,  when  it  has 
been  proved  beyond  a  reasonable  doubt,  on 
the  one  hand,  and  admitted,  on  the  other, 
that  the  defendant  committed  the  homicide, 
there  can  no  longer  be  a  presumption  that 
that  he  did  not  do  so.  Of  this  the  contrary 
has  been  proved,  has  not  been  denied,  but 
is  explicitly  admitted.  So,  if  there  exists 
now  a  presumption  of  innocence  in  the 
defendant's  behalf,  it  consists  solely  in  the 
presumption  that  the  act  was  either  jus- 
tifiable or  excusable.  But  here  the  statute 
intervenes  and  says  that  the  burden  of 
proving  circumstances  that  justify  or  ex- 
cuse the  homicide  devolves  upon  the  ac- 
cused. And  by  what  process  of  reasoning 
can  the  statement  that  he  is  presumed  to 
have  been  excusable  or  justifiable  be  recon- 
ciled with  the  statutory  provision  that  the 
duty  devolves  upon  him  in  such  case  to 
produce  evidence  tending  to  show  his  justi- 
fication or  excuse,  failing  in  which  a  con- 
viction follows?  How  can  that  be  presumed 
which  the  law  says  must  be  proved?  And 
of  what  value  would  the  presumption  be  in 
such  case? 

Our  Code  of  Criminal  Procedure  was 
copied  very  largely  from  that  of  California, 
and  §§  6828,  6854,  Snyder's  Comp.  Laws 
(Okla.)  1909  are  identical  with  §§  1096 
and  1105,  respectively,  of  California's  Penal 
Code.  And  in  People  v.  Milner,  122  Cal. 
171,  54  Pac.  833,  the  supreme  eourt  of 
Jl  J..R.A,(N,S.) 


California,  in  construing  those  sections, 
said:  "'Upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or 
excuse  it,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  excusable.'  Pe- 
nal Code,  §  1105.  In  this  case  the  killing 
by  the  defendant  was  clearly  established  by 
the  people's  proof.  No  circumstances  of 
mitigation  or  justification  to  bring  the  case 
within  the  exception  contemplated  by  the 
section  were  shown  in  the  prosecution's 
evidence.  The  burden  of  proof,  then,  of 
justifying  and  excusing  the  act,  or  of  prov- 
ing circumstances  which  would  lessen  the 
gravity  of  the  offense  to  manslaughter,  de- 
volved upon  the  defendant.  At  the  close  of 
the  prosecution's  case,  the  presumption 
against  the  defendant  was  that  he  had 
committed  an  unlawful  homicide.  It  may 
not  be  said  that  the  presumption  of  inno- 
cence countervailed  against  this,  since,  by 
the  express  provision  of  the  law,  the  pre- 
sumption of  innocence  was  overcome,  and 
a  presumption  of  guilt  took  its  place,  when 
the  required  facts  were  proven."  And, 
again,  in  People  v.  Matthai,  135  Cal.  442, 
67  Pac.  694,  the  same  court  said:  "Com- 
plaint is  made  that  the  court  failed  to  in- 
struct the  jury,  as  provided  by  §  1096  of 
the  Penal  Code,  that  a  defendant  in  a 
criminal  action  is  presumed  to  be  innocent 
until  the  contrary  is  proved.  Section  1127 
of  the  Penal  Code  provides  that,  in  char- 
ging the  jury,  the  court  must  state  to  them 
all  matters  of  law  necessary  for  their  in- 
formation, and  assuredly  the  instruction 
as  to  presumption  of  innocence  is  one  which 
should  be  given  in  every  case,  of  the  court's 
own  motion.  But  in  this  case  the  defend- 
ant made  no  request  that  such  instruction 
should  be  given,  and,  as  held  in  People  v. 
McNutt,  93  Cal.  658,  29  Pac.  243,  in  the 
.absence  of  a  request,  the  failure  of  the 
court  to  charge  upon  any  specific  principle 
of  law  will  not  be  held  error.  The  court 
charged:  'Up  to  the  moment  when  the  kill- 
ing is  proved,  the  prosecution  must  make 
out  its  case  beyond  any  reasonable  doubt.' 
Appellant  detaches  from  its  context  this 
single  sentence  of  the  charge,  and  com- 
plains of  it,  but  the  instruction  continued 
as  follows:  'When  the  killing  is  proved,  it 
devolves  upon  the  defendant  to  show  any 
circumstances  in  mitigation  to  excuse  or 
justify  the  homicide  by  evidence  on  his 
part, — that  is,  the  killing  being  proved,  the 
defendant  must  make  out  his  caae  in  miti- 
gation, or  to  excuse  or  justify  it  by  some 
proof  strong  enough  to  create  in  the  mindi 
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of  the  jury  a  reasonable  doubt  of  his  guilt 
of  the  offense  charged,  unless,  as  before 
stated,  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  the  crime  committed 
only  amounts  to  manslaughter,  or  that 
the  defendant  was  justified  or  excused  in 
doing  the  act.'  The  whole  instruction  cer* 
tainly  presents  a  fair  exposition  of  the 
law.  As  was  said  in  People  v.  Milner,  122 
Cal.  179,  54  Pac.  833:  'At  the  close  of  the 
prosecution's  case  the  presumption  against 
the  defendant  was  that  he  had  committed 
an  unlawful  homicide.  It  may  not  be  said 
that  the  presumption  of  innocence  counter- 
vailed against  this,  since,  by  the  express 
provision  of  the  law,  the  presumption  of 
innocence  was  overcome,  and  a  presumption 
of  guilt  took  its  place,  when  the  required 
facts  were  proven.* " 

The  situation  of  a  defendant  charged 
with  murder  who  has  been  proved  to  have 
committed  the  killing,  and  who  seeks  to 
justify  or  excuse  it,  is  analogous  to  that 
of  a  defendant  in  a  civil  action,  whose  plea 
is  a  confession  and  avoidance.  There  is  no 
presumption  in  favor  of  the  existence  of 
matter  in  avoidance  for  either;  for  the  duty 
of  producing  evidence  is  upon  each  of  them. 
The  quantum  of  proof,  to  be  sure,  is  dif- 
ferent; the  defendant  in  the  civil  action 
being  required  to  prove  the  matter  alleged 
in  avoidance  by  a  preponderance  of  the 
evidence,  while  the  defendant  in  the  crim- 
inal action  prevails  if,  upon  the  whole 
case,  he  succeeds  merely  in  generating  a 
reasonable  doubt  of  his  justification  or 
excuse.  But  the  quantum  of  proof  required 
has  nothing  to  do  with  the  presumption. 
The  fact  that  any  degree  of  proof  is  re- 
quired of  the  defendant  shows  that  the  pre- 
sumption is  not  with  him;  for  it  is  foolish 
to  say  that  what  is  already  presumed  must 
be  proved,  and  that  what  must  be  proved 
is  presumed.  For  instance,  the  law  says 
that  all  men  are  presumed  sane  and  respon- 
sible for  their  acts,  and  that,  if  a  defend- 
ant charged  with  crime  contends  that  he 
was  excusable  on  account  of  insanity,  the 
duty  rests  upon  him  of  producing  evidence 
at  least  sufficient  to  raise  a  reasonable 
doubt  as  to  his  sanity,  unless  the  evidence 
on  the  part  of  the  prosecution  engenders 
such  doubt.  Now,  suppose  that  A  is  charged 
with  the  murder  of  B,  and  his  defense  is 
insanity.  The  killing  is  proved  beyond  a 
reasonable  doubt,  and  no  facts  indicating 
either  justification  or  excuse  for  A  ap- 
pear from  any  portion  of  the  evidence 
on  the  part  of  the  prosecution.  The  pros- 
ecution then  rests.  Is  A  presumed  to 
be  innocent  at  this  stage  of  the  proceed- 
ing? If  so,  it  is  because  he  is  presumed 
insane.  He  is  no  longer  presumed  not  to 
have  killed  B.  And,  if  he  is  still  pre- 
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sumed  innocent,  he,  too,  may  rest  here, 
and  an  acquittal  must  follow;  for  it  is 
absurd  to  say  that  a  man  can  be  returned 
guilty  while  he  is  presumed  innocent,  llie 
same  is  true  if  A's  plea  is  self-defense, 
or  that  the  killing  was  an  accident.  The 
statute  expressly  declares  that  the  burden 
of  proving  circumstances  that  justify  or 
excuse  the  homicide  is  on  him.  The  pre- 
sumption is  no  longer  with  him.  The 
law  says  to  him  at  this  stage  of  the  pro- 
ceeding: **You  have  been  stripped  of  your 
presumption  of  innocence.  Produce  evi- 
dence of  your  insanity,  your  self-defense, 
or  your  accident,  or  suffer  the  consequen- 
ces." It  is  true  that  the  burden  of  proof, 
properly  so  called,  is  on  the  prosecution 
from  the  beginning  to  the  end  of  the  trial ; 
that  is  to  say,  to  obtain  a  verdict  of 
guilty,  the  prosecution  must  by  evidence 
exclude  every  reasonable  doubt  of  the  de- 
fendant's innocence,  and  see  to  it  that  it 
stands  excluded  when  the  trial  ends.  If, 
when  the  prosecution  has  concluded  its 
evidence  in  chief,  its  character  is  such 
that,  if  unrebutted,  a  jury  under  their 
oaths  should  and  would  return  a  verdict 
of  guilty,  then  the  prosecution  has  borne 
its  burden  to  this  stage.  If  the  defend- 
ant produces  no  evidence,  the  trial  closes, 
the  prosecution  has  borne  its  burden 
throughout  the  trial,  and  a  conviction  is 
therefore  the  result.  On  the  other  hand, 
if  the  defendant  does  not  rest,  but  pro- 
duces evidence  sufficient  to  engender  a 
reasonable  doubt,  either  upon  the  direct 
case,  or  as  to  the  truth  of  matter  set  up 
in  avoidance,  and  the  prosecution  allows 
that  doubt  to  remain  when  the  taking  of 
evidence  is  closed,  then  the  prosecution 
fails.  It  has  not  maintained  its  burdeii, 
for  it  has  not  caused  a  reasonable  doubt 
of  innocence  to  stand  excluded  when  the 
trial  ends.  But  if,  when  the  state  con- 
cludes its  evidence  in  chief,  it  is  such 
that,  if  unrebutted,  a  verdict  of  guilty 
should  result,  the  presumption  of  inno- 
cence is  then  overcome.  The  defendant 
cannot  then  rest  and  demand  an  acquittal 
because  he  is  presumed  to  be  innocent. 
That  which  the  presumption  of  innocence 
relieved  him  of  so  long  as  it  existed,  namely, 
the  necessity  of  adducing  evidence,  now 
devolves  upon  him.  The  burden  of  proof 
which  the  law  created,  that  of  having  a 
reasonable  doubt  of  innocence  excluded  when 
the  trial  ends,  is  still  on  the  prosecution. 
The  hazard  of  losing,  which  the  proof  on 
the  part  of  the  prosecution  created,  is  on 
the  defendant.  The  presumption  of  inno- 
cence having  been  overcome,  it  is  no  longer 
''his  sufficient  shield,"  "an  egis  of  protec- 
tion," for  him.  He  must  now  go  forward 
with  his  evidence,  or  suffer  the  consequences. 
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But  it  is  said  that  the  presumption  must 
be  evidence,  and  must  always  abide  with 
the  defendant  throughout  the  whole  trial; 
for,  if  the  evidence  upon  any  essential  issue 
be  equally  balanced  or  the  matter  be  doubt- 
ful, the  presumption  of  innocence  turns 
the  scale  for  the  defendant.  We  do  not 
so  understand  the  law.  The  quantum  of 
proof  necessary  to  effect  persuasion  and 
establish  guilt  has  nothing  to  do  with  the 
presumption  of  innocence.  The  law  might 
provide  that  a  mere  preponderance  of  evi- 
dence should  be  sufficient  to  establish  guilt, 
and  still  prescribe  for  the  defendant  this 
same  presumption  of  innocence.  The  law 
does  provide  that  the  defendant's  guilt 
must  be  proved  beyond  a  reasonable  doubt; 
and  if  upon  the  whole  case  the  evidence  be 
equally  balanced,  or  the  matter  be  left 
doubtful,  or  even  if  the  evidence  prepon- 
derates in  behalf  of  guilt,  but  does  not  ex- 
clude a  reasonable  doubt  of  innocence,  an 
acquittal  must  result.  Not,  however,  be- 
cause the  presumption  is  thrown  into  and 
tips  the  scales.  Even  if  the  presumption 
be  evidence,  that  would  be  determining  the 
question  of  guilt  by  a  mere  prepcmderaiice 
of  the  evidence;  but  an  acquittal  follows 
because  the  prosecution  has  not  complied 
with  that  other  provision  of  the  law  re- 
quiring proof  of  guilt  to  the  exclusion  of 
a  reasonable  doubt.  It  is  also  said  that  the 
presumption  must,  under  all  circumstances, 
abide  with  the  defendant  throughout  the 
trial,  because  the  jury  are  not  to  form  any 
opinion  as  to  guilt  or  innocence  until  they 
have  heard  all  the  evidence,  and  until  the 
matter  has  been  finally  submitted  to  them. 
It  is  true  that  the  jury  are  to  keep  open 
minds  at  all  times,  ready  for  the  reception 
and  proper  weighing  of  all  evidence  given 
before  them,  the  application  thereto  of  the 
court's  instructions,  and  a  consideration 
of  the  attorneys'  arguments;  but  we  do  not 
understand  that  this  duty  grows  out  of 
ine  presumption  of  innocence,  that  it  is  in 
any  manner  dependent  upon  the  presump- 
tion for  its  existence,  or  that  the  duty  dis- 
appears when  the  presumption  has  been 
overcome.  On  the  contrary,  we  opine  that  it 
springs  from  that  provision  of  the  law  ex- 
pressed by  the  maxim,  Audi  aliei'am  par^ 
iem,  and  that  this  same  duty  would  ap- 
pertain to  a  juror  if  the  law  presumed 
guilt  instead  of  innocence,  or  if  it  indulged 
no  presumption  at  all.  This  duty  exists 
in  all  cases,  both  civil  and  criminal, 
throughout  the  whole  trial,  though  succes- 
sive presumptions  may  arise  in  behalf  of 
each  party,  and  be  overcome,  and  though  the 
burden  of  proof — i.  e.,  the  duty  of  producing 
evidence — ^may  shift  time  after  time.  The 
jury  are  not  to  form  any  opinion  as  to  guilt 
or  innocence  until  the  case  has  been  finally 
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submitted  to  them  for  their  verdict;  but 
that  does  not  mean  that,  in  fact,  the  evi- 
dence at  a  certain  stage  of  the  proceeding 
was  not  sufficient  to  establish  guilt,  so  that, 
if  the  parties  had  rested  there,  a  convic- 
tion would  have  resulted,  that  the  presump- 
tion of  innocence  had  not  in  fact  been  over- 
come, and  the  necessity  of  adducing  evidence 
had  not  shifted  to  the  defendant,  so  that 
the  risk  of  nonpersuasion  was  on  him. 
Such  may  have  been  the  case  without  the 
jury  at  that  time  having  so  determined. 
Such  is  often  the  case.  The  present  knowl- 
edge or  ascertainment  of  that  fact  is  not 
necessary  to  its  present  existence.  The 
court  and  the  parties  take  cognizance  of 
these  matters  as  the  trial  progresses  in 
regulating  the  production  of  evidence.  If, 
when  the  state  rests,  the  defendant  is  still 
presumed  to  be  innocent,  then  he,  too,  may 
safely  rest,  for,  as  already  stated,  a  jury 
cannot  return  a  verdict  of  guilty  so  long 
as  they  presume  him  innocent;  but,  before 
he  does  so,  let  him  be  sure,  and  determine 
at  his  peril,  that  the  presumption  is  still 
with  him. 

Also,  it  is  said  that  the  presumption  of 
innocence  must  abide  throughout  the  whole 
of  the  trial  and  relate  to  every  element  of 
the  crime  charged,  for,  if  the  circumstances 
attending  any  material  act  proved  at  any 
stage  of  the^  proceedings  are  subject  to  two 
different  interpretations,  one  such  as  to 
make  the  act  criminal,  and  the  other  inno- 
cent, the  presumption  of  innocence  impels 
the  adoption  of  that  interpretation  which 
favors  innocence.  We  do  not  agree  with 
this  statement.  We  think  the  true  state- 
ment is  that,  if  the  state  of  the  evidence 
is  such  that  a  reasonable  doubt  of  the  crim- 
inality of  the  act  or  acts  remain  after  a 
consideration  of  all  the  evidence  in  the 
case,  the  prosecution  has  failed.  If  the 
minds  of  the  jurors  are  left  hesitating  or 
vacillating  between  guilt  or  innocence,  tiien 
the  rule  respecting  a  reasonable  doubt  upon 
the  whole  case  impels  an  acquittal.  The 
presumption  does  not,  and  to  say  that  it 
does  is  again  to  say  that  the  matter  is 
determined  by  a  preponderance  of  the  proof, 
that  the  presumption  is  proof,  and  creates 
a  preponderance  for  the  defendant.  The 
presumption  of  innocence  is  the  same  pre- 
sumption which  obtained  in  behalf  of  fhe 
accused  at  common  law.  In  not  a  single 
instance  has  it  been  amplified  by  statute, 
and  the  statements  that  it  is  evidence  in 
behalf  of  the  accused,  and  that  it  always 
abides  with  him  until  the  verdict  is  reached, 
are  both  judicial  innovations,  never  heard 
of  anywhere,  and  not  found  in  any  text- 
book or  report  until  after  the  beginning  of 
the  nineteenth  century.  Such  statements 
wholly  ignore  the  history  of  the  presump- 
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tion.  They  are  at  variance  with  the  reason 
and  philosophy  of  it,  and  they  involve  the 
subject  in  such  mysticism  and  inexplicable 
confusion  that  it  becomes  impossible  of  ap- 
plication or  even  comprehension. 

We  think  the  rules  contended  for  are 
contrary  to  the  whole  rationale  of  a  trial; 
that,  when  the  trial  of  any  criminal  case 
is  observed  throughout  its  various  stages, 
it  becomes  apparent  that  no  such  rules 
exist.  And  when  they  are  given  as  an  in- 
struction, they  are  mere  empty  words,  a 
verbal  formality,  devoid  of  meaning  and 
impossible  of  application.  When  the  jury 
go  to  deliberate  upon  their  verdict,  they 
weigh  no  presumption.  They  look  to  the 
proof,  and  only  to  the  proof.  They  weigh 
the  evidence,  and  the  evidence  only.  Tlie 
presumption  of  innocence  fulfilled  its  pur- 
pose when  it  required  the  state  first  to  go 
forward  with  its  evidence  and  establish  a 
prima  facie  case.  Thenceforth  it  is  solely 
a  question  of  proof  and  the  quantum  there- 
of. This  whole  subject  is  exhaustively  dis- 
cussed in  Tliayer's  Preliminary  Treatise  on 
Evidence  (1898),  Appx.  B,  p.  651.  ^ee 
also  4  Wigmorc,  Ev.  §  2511;  Greenl.  Ev. 
10th  ed.  chap.  6,  §  14w;  Berry  v.  State, 
—  Okla.  Crim.  Rep.  — ,  ante,  849,  111  Pac. 
676;  Elliott,  Ev.  §§  91,  92,  93;  Thay- 
er's Preliminary  Treatise  on  Kvidcnce, 
chaps.  8,  9;  State  v.  Kennedy,  164  Mo. 
268;  65  S.  W.  293;  People  v.  Ostrander, 
110  Mich.  60,  67  N.  W.  ]079;  State 
V.  Quigley,  26  R.  I.  263,  67  L.R.A.  322, 
58  Atl.  905,  3  A.  &  E.  Ann.  Cas.  920; 
Waters  v.  State,  117  Ala.  108,  22  So.  490; 
State  V.  Maupin,  196  Mo.  164,  93  S.  W. 
379 ;  Williams  v.  State,  144  Ala.  14,  40  So. 
405;  Morehead  v.  State,  34  Ohio  St.  217; 
Stevens  v.  Com.  20  Ky.  L.  Rep.  48,  45  S.  W. 
76;  State  v.  Young,  105  Mo.  634,  16  S.  W. 
408;  State  v.  Harper,  149  Mo.  514,  51  S.  W. 
89;  State  v.  Heinze,  66  Mo.  App.  135; 
Strickland  v.  State,  151  Ala.  31,  44  So.  90. 
We  decline  to  follow  the  cases  of  Horn  v. 
Territory,  8  Okla.  52,  56  Pac.  840,  and 
Coffin  V.  United  States,  166  U.  S.  432,  39 
L.  ed.  481,  15  Sup.  Ct.  Rep.  394,  in  this 
respect,  and  we  hold  that  there  was  no 
error  in  the  instruction  given. 

The  next  assignment  is  that  the  court 
erred  in  giving  the  jury  the  following  in- 
struction: "You  are  instructed  that  the 
defendant  is  a  competent  witness  in  his 
own  behalf,  and  when  he  testifled  as  a 
witness  in  this,  case,  he  became  as  any  other 
witness,  and  his  credibility  is  to  be  tested 
by  and  is  subject  to  the  same  tests  as 
are  legally  applied  to  any  other  witnesses; 
and,  in  determining  the  degree  of  credibility 
that  should  be  accorded  to  the  testimony 
of  the  defendant,  the  jury  have  a  right  to 
take  into  consideration  the  fact  that  he  is 
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interested  in  the  result  of  t^e  prosecution, 
as  well  as  his  demeanor  and  conduct  on  the 
witness  stand."  This  singling  out  the  de- 
fendant and  instructing  specially  upon  his 
credibility  as  a  witness  was  properly  ex- 
cepted to.  Under  the  uniform  holding  of 
this  court  it  was  erroneous,  and  the  state 
of  the  case  was  such  as  to  make  the  error 
reversible.  Fletcher  v.  State,  2  Okla.  Crim. 
Rep.  300,  23  L.R.A.(N.S.)  600,  101  Pac. 
599;  JBanks  v.  State,  2  Okla.  Crim.  Rep. 
339,  101  Pac.  610;  Crow  v.  State,  3  Okla. 
Grim.  Rep.  438,  106  Pac.  556. 

Objections  are  urged  to  the  court's  in- 
structions relative  to  plaintiff  in  error's 
right  of  self-defense,  but  ^e  do  not  find 
them  tenable,  and  the  law  upon  this  sub- 
ject has  been  so  often  stated  and  discussed 
by  this  court  that  we  deem  a  discussion  of 
the  questions  here   raised  unnecessary. 

Plaintiff  in  error  introduced  as  a  witness 
in  his  behalf  Robert  Webb,  a  cousin  of  the 
deceased.  This  witness  was  not  present 
during  the  fatal  difficulty,  and  there  was  no 
evidence  in  the  case  tending  to  show  that  he 
was  concerned  in  the  least  in  the  trouble 
which  resulted  in  the  killing.  He  testified 
that  a  short  time  before  the  killing  the  de- 
ceased, one  Reps  West  and  himself  were  to- 
gether in  deceased's  yard,  and  ttiat  he  (the 
witness)  was  at  that  time  considerably  in- 
toxicated; that  tiiere  was  no  conversation 
between  the  three  in  regard  to  plaintiff  in 
error;  and  tliat  he  had  no  recollection  of 
even  hearing  the  latter's  name  mentioned. 
He  was  then  asked  if,  immediately  after 
hearing  of  the  homicide,  he  did  not  go  to 
a  certain  place,  and  say  to  certain  women: 
"Dave  (the  deceased)  and  Reps  and  I  had 
been  drinking  around  this  afternoon,  and 
we  talked  about  going  down  and  doing  old 
man  Culpepper  up,  and  we  left  the  house 
and  started  down  toward  Culpepper's  store 
to  do  him  up,  and  on  the  way  down  there  I 
told  the  boys  they  were  too  drunk,  and  tried 
to  get  them  not  to  go,  but  to  wait  until 
to-morrow  when  they  were  sober,  and  we 
would  do  him  up  right;  and  Reps  West  said 
to  Dave  Webb,  'Come  on  Dave,  and  be  a 
man,  I  will  jstand  by  you,*  and  they  went 
on,  and  I  knew  the  trouble  was  going  to 
happen."  This  question  the  witness  an- 
swered in  the  negative.  Plaintiff  in  error 
then  offered  to  prove  by  the  women  that 
at  the  time  and  place  specified  the  witness 
made  to  them  the  statement  just  quoted. 
The  court  sustained  an  objection  to  the  of- 
fered testimony,  and  its  action  in  so  doing 
is  assigned  as  error.  The  testimony  offered 
was  incompetent  as  substantive  evidence 
tending  to  prove  as  a  fact  the  formation 
and  existence  of  a  design  to  injure  plain- 
tiff in  error,  and  that  the  deceased  acted 
in  accordance  therewith.    For  such  purpose 
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the  offered  evidence  was  wholly  hearsay 
and  inadmissible.  Had  the  evidence  been 
admitted,  it  could  have  been  received  for 
no  other  pui-pose  than  to  show  that  Robert 
Webb  made  the  statement  which  he  denied 
making.  It  would  not  have  been  evidence 
that  the  statement  made  by  him  was  true. 
So,  if  the  evidence  tendered  was  competent 
at  all,  it  was  so  only  for  the  purpose  of 
impeaching  the  witness.  But  this  witness 
was  introduced  by  plaintiff  in  error.  .  There 
was  no  contention  that  he  had  ever  made 
a  different  statement  to  plaintiff  in  error 
or  his  attorney,  or  that  he  had  ever  led 
either  to  believe  that  his  testimony  would 
be  other  than  what  it  was.  And  the  wit- 
ness gave  no  testimony  against  plaintiff  in 
error.  He  merely  failed  to  testify  to  excul- 
patory matter.  Apparently  he  was  placed 
on  the  stand  merely  to  be  impeached.  And 
what  would  have  been  accomplished  by  im- 
peaching him?  The  impeaching  evidence 
offered  could  neither  have  proved  nor  dis- 
proved any  substantive  matter  in  the  case. 
It  could  only  have  affected  the  credibility 
of  the  witness.  And  what  could  have  been 
gained  by  affecting  the  credibility  of  a 
witness  who  had  testified  to  nothing?  Why 
set  up  a  man  of  straw  and  immediately 
proceed  to  knock  it  down?  A  witness  can- 
not be  brought  on  merely  to  be  impeached. 
The  right  of  a  party  to  thus  impeach  his 
own  witness  who  gives  testimony  injurious 
to  him  is  not  involved  here,  and  upon  that 
we  express  no  opinion;  but  in  the  present 
case  the  evident  purpose  was  to  prove  a 
substantive  fact  by  a  purely  hearsay  state- 
ment under  the  guise  of  impeaching  a 
witness.  This  the  court  properly  refused 
to  permit.  See  2  Wigmore,  Ev.  §  904, 
subdiv.  8;  Sturgis  v.  State,  2  Okla.  Grim. 
Rep.  362,  386,  102  Pac.  57;  Langford  v. 
Jones,  18  Or.  307,  22  Pac.  1064;  People  v. 
Jacobs,  49  Cal.  384;  Mercer  v.  State,  41 
Fla.  279,  26  So.  317;  Hull  v.  State,  93  Ind. 
128;  Champ  v.  Com.  2  Met.  (Ky.)  17,  74 
Am.  Dec.  388. 

For  the  error  pointed  out,  the  cause  is 
reversed  and  remanded,  with  directions  to 
set  aside  the  judgment  and  grant  plaintiff 
in  error  a  new  trial. 

Furman,  P.  J.,  and  Doyle,  J.,  concur. 


RHODE?  ISLAXD   SUPRSMB   COURT. 
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RHODE  ISLAND  COMPANY. 
(31  R.  L  634,  77  Atl.  1088.) 

Street  railway  —  boy  crossing  track  ^ 
contributory  negligence. 

A    fifteen-vear-old    boy    la    negligent    as 
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matter  of  law  if  he  attempts  to  pass  be- 
hind a  street  car  from  which  he  has  alight- 
ed and  across  the  parallel  track  without 
making  any  attempt  to  ascertain  whether  or 
not  a  car  is  approaching  on  that  track. 

(November  11,  1910.) 

f EXCEPTIONS  by  plaintiff  to  rulings  of 
-^the  Superior  Court  for  Providence  and 
Bristol  Counties  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  which 
resulted  in  a  verdict  in  defendant's  favor. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Waterman,  Curran,  &  Hunt, 
for  plaintiff: 

For  an  error  of  judgment,  the  plaintiiT 
would  not  be  charged  with  contributory 
negligence. 

Pennsylvania  R.  Co.  v.  Werner,  89  Pa, 
59;  Mark  v.  St.  Paul,  M.  k  M.  R.  Co.  30 
Minn.  493,  16  N.  W.  367;  Cook  v.  New 
York  C.  A  H.  R.  R.  Co.  35  N.  Y.  S.  R,  525. 

15  N.  Y.  Supp.  45,  s.  c.  128  N.  Y.  635,  29  N. 
E.  147;  2  Thomp.  Neg.  §§  1460-1452,  1469, 
1616;  1  Thomp.  Neg.  §§  195,  197;  Mc- 
Clain  V.  Brooklyn  City  R.  Co.  116  N.  Y. 
459,  22  N.  E.  1062;  Lang  v.  Houston,  W. 
Street  A  P.  Ferry  R.  Co.  75  Hun,  151, 
58  N.  Y.  S.  R.  574,  27  N.  Y.  Supp.  90; 
Hergert  v.  Union  R.  Co.  25  App.  Div.  218, 
49  N.  Y.  Supp.  307;  Read  v.  Brooklyn 
Heights  R.  Co.  32  App.  Div.  503,  53  N.  V. 
Supp.    209;    Fandel   v.   Third    Ave.   R.   Co. 

16  App.  Div.  426,  44  N.  Y.  Supp.  462;  Gib- 
bons v.  Wilkes-Barre  k  Suburban  Street  R. 
Co.  155  Pa.  279,  26  Atl.  417;  Lincoln  Rapid 
Transit  Co.^v.  Nichols,  37  Neb.  332,  20 
L.R.A.  853,  55  N.  W.  872;  Swanson  v. 
Union  R.  Co.  22  R.  I.  122,  46  Atl.  402. 

Prudence  does  not  require  one  crossing 
the  track  of  a  street  railway  to  extend  his 
observation  to  the  whole  line  of  track  with- 
in his  vision,  but  only  to  such  distance  as, 
assuming  required  care  in  their  manage- 
ment, approaching  cars  would  imperil  his 
crossing. 

Newark  Pass.  R.  Co.  v.  Block,  55  N.  J.  L. 
605,  22  L.R.A.  374,  27  Atl.  1067;  Mardcn 
V.  Portsmouth,  K.  k  Y.  Street  R.  Co.  100 
Me.  41,  69  L.R.A.  300,  109  Am.  St.  Rep. 
476,  60  Atl.  630;  Cincinnati  Street  R.  Co. 
V.  Snell,  64  Ohio  St.  203,  32  L.R.A.  276, 
43  N.  E.  207;  Smith  v.  Union  Trunk  Line, 
18  Wash.  351,  45  L.R.A.  169,  61  Pac.  400; 

Note.  —  As  to  injury  to  street  car  passen- 
ger who,  upon  alighting,  passes  around  the 
car,  and  is  struck  by  a  car  on  another 
track,  see  notes  to  Hornstein  v.  United  R. 
Co.  4  L.R.A.(N.S.)  729,  and  Bremer  v. 
St.  Paul  City  R.  Co.  21  L.RJL(N.S.)  887. 
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West  Chicago  Street  R.  Co.  v.  Nilson,  70 
111.  App.  171. 

There  is  a  presumption,  in  the  absence  of 
positive  testimony,  that  the  plaintiff  was  in 
the  exercise  of  due  care. 

Cassidy  v.  Angell,  12  R.  I.  447,  34  Am. 
Rep.  690;  Kansas  City-I^aven  worth  R.  Co. 
V.  Gallagher,  68  Kan.  424,  04  L.R.A.  344, 
75  Pac.  469;  Dewald  v.  Kansas  City,  Ft.  S. 
&  G.  R.  Co.  44  Kan.  586,  24  Pac.  1101; 
Chicago,  R,  I.  &  P.  R.  Co.  v.  Hinds,  66  Kan. 
758,  44  Pac.  993;  Lyman  v.  Boston  &  M. 
R.  Co.  66  N.  H.  200,  11  L.R.A.  364,  20 
Atl.  976. 

The  question  of  contributory  negligence 
must  be  submitted  to  the  determination  of 
the  jury. 

Dobert  v.  Troy  City  R.  Co.  91  Hun,  28, 
36  N.  Y.  Supp.  105;  Pelletreau  v.  Metro- 
politan Street  R.  Co.  74  App.  Div.  192, 
77  N.  Y.  Supp.  386,  affirmed  in  174  N.  Y. 
503,  66  N.  E.  1113;  Smith  v.  Union  Trunk 
Line,  18  Wash.  351,  45  Xi.R.A.  169,  61  Pac. 
400;  Bremer  v.  St.  Paul  City  R.  Co.  107 
Minn.  326,  21  L.R.A.(N.S.)  887,  120  N.  W. 
382;  Bass  v.  Norfolk  R.  &  Light  Co.  100 
Va.  1,  40  S.  E.  100;  Ormsbee  v.  Boston  & 
P.  R.  Corp.  14  R.  I.  102,  61  Am.  Rep.  354. 

Messrs.  Joseph  C.  Sweeney  and  Alon- 
zo  R.  'Williams,  for  defendant: 

If  a  traveler  by  looking  could  have  seen 
an  approaching  train  in  time  to  escape  it, 
it  will  be  presumed,  in  case  he  is  injured 
by  collision,  either  that  he  did  not  look  or 
if  he  did  look,  that  he  did  not  heed  what  he 
saw  and  it  will  be  assumed  that  h^  actually 
saw  what  he  could  have  seen  if  he  had 
looked,  and  heard  what  he  could  have  heard 
if  he  had  listened. 

Indianapolis  Street  R.  Co.  v.  Tenner,  32 
Ind.  App.  311,  67  N.  E.  1044;  Breerman  v. 
Union  R.  Co.  24  R.  I.  276,  52  Atl.  1090; 
Buzby  V.  Philadelphia  Traction  Co.  126 
Pa.  669,  12  Am.  St.  Rep.  919,  17  Atl.  895; 
Nicholas  v.  Peck,  20  R.  L  533,  40  Atl.  418; 
Giardina  t.  St.  Louis  &  M.  River  R.  Co. 
185  Mo.  330,  84  S.  W.  928;  Metropolitan 
Street  R.  Co.  v.  Ryan,  69  Kan.  638,  77 
Pac.  267;  Doty  v.  Detroit  Citizens'  Street 
R.  Co.  129  Mich.  464,  88  N.  W.  1050; 
Eagen  v.  Jersey  City,  H.  &  P.  Street  R.  Co. 
74  N.  J.  L.  699,  11  L.R.A.(N.S.)  1058, 
67  Atl.  24,  12  A.  k  E.  Ann.  Cas.  911; 
Stackpole  v.  Boston  Elev.  R.  Co.  193  Mass. 
562,  79  N.  E.  740;  Oleson  v.  Lake  Shore  & 
M.  S.  R.  Co.  143  Ind.  406,  32  L.R.A.  149, 
42  N.  E.  736. 

Dubois,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  26th  day  of  March,  1908,  the 
plaintiff,  a  boy  then  lacking  one  month  of 
being  fifteen  years  of  age,  wlio  was  a  pupil 
at  La  Salle  Academy,  near  the  junction  of 
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Fountain  street  and  Broadway,  In  the  city 
of  Providence,  left  his  home  at  81  Arnold 
avenue,  Edgewood,  for  the  purpose  of  at- 
tend said  school,  and  became  a  passenger 
in  one  of  the  defendant's  Broad  street  cars. 
On  arriving  at  the  corner  of  Broad  and  By- 
ron streets,  at  about  half  past  8  o'clock  in 
the  morning,  the  plaintiff  alighted  from  the 
car  at  a  time  when  it  was  either  stopped  or 
moving  slowly,  and  forthwith  proceeded 
around  the  rear  end  of  the  car,  across  the 
track  just  vacated  by  it,  upon  and  over, 
not  only  the  intervening  space  between  that 
track  and  another  par  ailed  thereto, — the  de- 
fendant having  double  tracks  for  its  cars 
upon  that  portion  of  Broad  street, — ^but 
also  upon  the  other  track,  where  he  was  im- 
mediately struck  by  another  of  the  defend- 
ant's cars,  and  pushed  or  rolled  for  a  dis- 
tance of  about  16  feet.  At  the  trial  before 
a  jury  in  the  superior  court  the  testimony 
allowed  that  at  the  time  the  plaintiff  stepped 
off  the  car  its  front  end  and  the  front  end  of 
the  car  by  which  he  was  struck  were  op- 
posite to  and  passing  each  other,  and  that 
tliese  cars  were  about  30  feet  in  length. 
There  was  no  direct  evidence  that  the  plain- 
tiff looked  or  listened  before  he  went  upon 
the  track  where  he  was  struck.  As  a 
result  of  the  accident  he  has  no  memory  of 
the  occurrences  of  that  day,  or  of  any  other 
day  for  a  perior  of  two  weeks  thereafter. 

The  witnesses  who  testified  for  the  plain- 
tiff were  unable  to  state  whether  he  looked 
or  listened,  and  none  of  them  say  tha€  he 
stopped  for  any  purpose  before  stepping  di- 
rectly in  front  of  the  car.  The  witnesses 
testified  that  the  car  which  struck  him 
was  proceeding  at  the  rate  of  about  15 
miles  an  hour,  but  also  say  that  it  was 
stopped  in  about  15  feet,  or  one-half  of  its 
length.  At  the  conclusion  of  the  testimony 
for  the  plaintiff,  the  defendant  moved  for 
a  nonsuit,  which  was  granted  by  the  judge 
who  presided  at  the  trial.  In  his  consider- 
ation of  the  motion  the  judge  made  the  fol- 
lowing remark:  "Not  considering  the  neg- 
ligence of  the  defendant,  I  myself  don't  see 
how  the  jury  could  properly  find  in  favor 
of  the  plaintiff  in  this  case,  on  the  ground 
that  he  was  in  the  exercise  of  due  care.  I 
don't  see  how  the  jury  can  reach  that  con- 
clusion. The  Swanson  Case  is  most  sug- 
gestive, and  shows  the  plaintiff  looked  as 
the  car  from  which  he  alighted  was  moving 
away  so  he  could  see.  There  is  nothing 
shown  here  except  that  the  boy  faced  a 
certain  way,  so  that,  had  he  looked  or  paid 
any  regard  to  the  railroad,  under  the  cir- 
cumstances, to  see  whether  the  car  was  ap- 
proaching at  all,  he  could  have  seen.  I 
think  it  is  quite  plain  that,  when  he  reached 
the  point  where  he  could  look,  he  couldn't 
have   gone   more    than    3    feet   after    that, 
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according  to  the  testimony.  At  most,  the 
car  wouldn't  have  been  20  feet  away.  It 
doesn't  seem  to  me  in  this  case  that  there  is 
any  question  to  go  to  the  jury  on,  as  to 
the  question  of  contributory  negligence." 

In  our  opinion  the  motion  was  properly 
granted.  The  case  at  bar  is  clearly  distin- 
guishable from  the  case  of  Swanson  ▼. 
Union  R.  Co.  22  R.  I.  122,  46  Atl.  402. 
In  that  case  there  was  testimony  that  the 
plaintiff,  after  getting  off  the  car  and  before 
starting  to  cross  the  track  on  which  the 
north-bound  car  was  approaching,  looked  to 
see  whether  a  car  was  coming.  The  claim 
on  the  part  of  the  plaintiff  in  that  case  was 
that  as  the  car  from  which  he  alighted 
moved  away,  the  angle  of  vision  was  suf- 
ficiently great  to  enable  him  to  see  far 
enough' along  the  track  in  the  direction  of 
the  approaching  car,  to  have  seen  it  in  time 
to  have  saved  himself  from  injury,  but  for 
the  negligence  of  the  motorman  in  running 
the  car  at  an  excessive  speed.  It  was  held 
that,  on  the  testimony,  the  question  of  con- 
tributory negligence  was  for  the  jury,  and 
that  their  finding  was  sustained  by  the  evi- 
dence. In  the  present  case  there  is  no  evi- 
dence that  the  plaintiff  looked  or  listened, 
or  took  any  precaution  whatever,  to  ascer- 
tain whether  or  not  it  was  safe  to  go  upon 
the  track,  a  known  place  of  danger.  The 
duty  of  pedestrians  in  cases  like  the  present 
is  well  set  forth  in  Beerman  v.  Union  R.  Co. 
24^  R.  I.,  at  page  285,  52  Atl.  1093:  "A 
pedestrian  using  the  sidewalk  of  a  city 
street  is  not  required  to  exercise  so  high 
a  degree  of  care  as  he  would  be  required 
to  exercise  should  he  attempt  to  cross  from 
one  side  of  the  street  to  the  other ;  for  then, 
before  crossing,  it  would  be  incumbent  upon 
him  to  glance  up  and  down  the  street  to  see 
that  he  was  not  stepping  in  front  of  an  ap- 
proaching horse  and  carriage  going  at  a 
speed  that  would  cause  collision  and  prob- 
ably injury.  So,  if  the  pedestrian  was  cros- 
sing the  intersection  of  a  railroad  track 
and  a  highway  at  grade,  he  would  be  re- 
quired to  look  and  listen,  and  if  looking  and 
listening,  owing  to  the  peculiar  surround- 
ings of  the  place,  or  other  pecularities,  like 
a  raging  snowstorm,  etc.,  might  be  ineffectu- 
al, then  he  w6uld  be  required  to  stop,  that 
he  might  the  better  look  and  listen.  As  we 
have  hereinbefore  stated,  the  degree  of  care 
required  depends  upon  the  degree  of  danger 
to  be  apprehended." 

A  peculiarity  of  the  time  and  place  that 
might  have  rendered  looking  and  listening 
ineffectual  upon  the  part  of  the  plaintiff 
was  the  presence  of  the  car  from  which  he 
had  just  alighted,  which  at  rest  would  tend 
to  obstruct  his  vision  in  the  direction  of  the 
approaching  car  upon  the  other  track,  and 
which  in  motion,  by  its  noise,  might  pre- 
vent him  from  hearing  the  sounds  made  by 
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or  upon  such  approaching  car.  In  such 
circumstances  his  duty  was  either  to  wait 
until  the  car,  which  operated  as  an  im- 
pediment to  the  exercise  of  his  senses,  was 
moved  out  of  the  way,  or  to  proceed  with 
due  care  in  the  rear  of  the  same.  He 
'elected  not  to  wait,  but  to  proceed  in  the 
rear  of  the  car,  and  therefore  it  was  his 
duty  to  look  and  listen  for  an  approaching 
car  before  venturing  upon  its  track.  As  h^ 
took  no  precautions  whatever  for  his  own 
safety,  he  was  not  in  the  exercise  of  due 
care.  The  fact  that  he  was  a  minor  is  of  no 
importance  in  the  circumstances.  Even  an 
infant  is  bound  to  exercise  some  care  in 
approaching  and  passing  known  places  of 
danger.  Poland  v.  Union  R.  Co.  26  R.  I. 
215,  58  Atl.  653. 

•The  plaintiff's  exceptions  are  therefore 
overruled,  and  the  case  is  remitted  to  the 
Superior  Court  for  judgment  on  the  nonsuit. 


PENNSYLVANIA    SUPREME   COURT. 

CHARLES    O.    SALBERG   et   al.,   as   The 
Ridgway  Grain  Company, 

V. 

PENNSYLVANIA  RAILWAY  COMPANY, 

Appt. 

(228  Pa.  641,  77  Atl.  1007.) 

Carrier  —  erroneous   delivery  —  waiver. 

1.  A  shipper  which  for  more  than  a  year 
permits  deliveries'  of  goods  to  the  con- 
signee witliout  production  ©f  the  bill  of 
lading,  without  protest  or  notice  to  the 
carrier,  cannot  hold  the  carrier  liable  for 
the  value  of  goods  so  delivered  and  not  paid 
for. 

Same  «  bill  of  lading  —  wrongful  de- 
livery —  presentation  of  claim. 

2.  A  provision  in  a  bill  of  lading  that 
any  claim  for  damages  must  be  presented 
within  a  certain  time  is  not  available  to 
the  carrier  in  case  he  delivered  the  goods 
to  the  wrong  person. 

Appeal  —  absence  of  affidavit  of  de- 
fense —  right  to  question. 

3.  A  ruling  as  to  the  necessity  of  an  af- 
fidavit of  defense  cannot  be  questioned  on 
appeal,  where  it  was  filed  after  trial  was 
had,  and  the  appeal  is  from  the  judgment 
entered  on  the  verdict. 

(July  1,  1910.) 

Note.  —  AppUcahility  in  {Mse  of  tntode- 
livery  or  nondelivery  of  provision  in 
shipping  contract  requiring  presenta^ 
tion  of  claim  for  damages. 

In  the  note  to  Houtz  v.  Union  P.  R.  Co. 
17  L.R,A.(N.S.)  628,  the  validity  of  a 
stipulation  in  a  contract  of  afTreightment 
requiring  the  shipper  to  give  notice  of  any 
loss  within  a  specified  time,  where  that  loss 
occurred  through  the  negligence  of  the  car- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Picas  for  Elk 
County  in  plaintifl's'  favor  in  an  action 
brought  to  hold  the  defendant  company  lia- 
ble for  the  value  of  grain  delivered  to  the 
consignee  and  not  paid  for.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  H.  Murray  and  C.  H. 
McCanley  for  appellant. 

Messrs.  Max  Ij.  Mitchell  and  £.  H. 
Baird  for  appellees. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

The  question  here  involved  is  the  liabil- 
ity of  defendant  company  for  the  value  of 
seventeen  car  loads  of  grain  and  feed,  de- 
livered by  the  agent  of  the  defendant  to 


the  consignee,  without  requiring  the  sur- 
render of  the  bills  of  lading.  As  a  general 
principle,  if  the  carrier  delivers  to  anyone, 
oven  to  the  consignee,  without  requiring 
the  production  of  the  bill  of  lading,  it  does 
so  at  its  peril.  But  there  may  be  cases  in 
which,  by  custom  or  a  course  of  dealing 
between  consignor  and  consignee,  delivery 
has,  with  the  knowledge  and  acquiescence 
of  the  consignor,  been  permitted  without 
tho  surrender  of  the  bill  of  lading.  In  such 
a  case,  the  carrier,  in  the  absence  of  notice 
that  the  bill  of  lading  is  being  held  as  se- 
curity for  the  purchase  price  of  the  goods, 
may  be  justified  in  making  delivery  with- 
out requiring  the  surrender  of  the  bill  of 
lading.  See  1  Hutchinson  on  Carriers,  § 
177,  where  the  author  cites  National  Bank 


rier,  is  discussed.  It  is  apposite  also,  at 
this  point,  to  call  attention  to  the  note  to 
Wabash  R.  Co.  v.  Thomas,  7  L.R.A.(N.S.) 
1041,  upon  reasonableness  of  the  timf>  fixed 
in  a  contract  of  shipment  of  live  stock,  for 
presentation  of  claim  for  damages;  to  the 
note  to  Hoye  v.  Pennsylvania  R.  Co.  17 
L.R.A.  (N.S.)  641,  upon  notice  of  loss  or 
injury  to  goods,  required  by  carrier's  con- 
tract as  condition  precedent;  and  to  the 
note  to  Liquid  Carbonic  Co.  v.  Norfolk  & 
VV.  R.  Co.  13  L.R.A.(N.S.)  753,  upon  the 
validity  of  a  contract  limiting  the  time  for 
the  presentation  of  claims  for  damages, 
where  a  statute  or  constitution  prohibits 
the  carrier  from  limiting  its  common-law 
liability. 

Cases  may  be  found  in  which  it  may  be 
pohsible  to  read  into  the  decision  an  im- 
plied ruling  of  the  court  upon  the  question 
involved  in  the  title  to  this  note,  but  only 
such  cases  as  more  or  less  clearly  pass 
upon  the  question  are  considered. 

In  cases  of  misdelivery. 

The  position  taken  in  Salbebq  v.  Penn- 
sylvania R.  Co.  that  a  provision  of  a  ship- 
ping contract  requiring  presentation  of  a 
claim  for  damages  as  a  condition  of  the 
carrier's  liability  is  not  applicable  to  cases 
where  there  has  been  a  misdelivery  or 
wrongful  delivery,  that  is,  a  delivery  to 
some  person  other  than  the  rightful  person 
is  sustained  by  the  other  authorities. 

Thus,  in  Merchants'  &  M.  Transp.  Co.  v. 
Moore,  124  Ga.  482,  52  S.  E.  802,  where  an 
action  of  trover  was  brought  for  the  wrong- 
ful delivery  of  certain  oats,  Cobb,  P.  J., 
said:  "It  is  contended  that  a  demand  is 
necessarv  in  the  case  at  bar,  by  reason  of 
a  stipufation  in  the  bill  of  lading  that 
'claims  for  loss  or  damages  must  be  made  in 
writing  to  the  agent  at  the  poiut  of  de- 
livery, promptly  after  the  arrival  of  the 
property,  and  if  delayed  for  moro  than 
thirty  days  after  delivery  of  the  property, 
or  after  due  time  for  the  delivery  thereof, 
no  carrier  hereunder  shall  be  liable  in  any 
event.*  A  suit  in  trover  is  not  an  action 
for  loss  or  damage  to  property,  but  an  ac- 
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tjon  for  conversion  of  property.  The  con- 
version on  the  part  of  the  carrier  is  an 
abandonment  by  it  of  its  contract  of  ship- 
ment. It  cannot  repudiate  this  contract 
and  then  hold  the  shipper  to  its  terms. 
Further,  we  do  not  think  the  terms  of  the 
contract  cover  such  an  eventuality.  It  was 
never  contemplated  by  either  party  that  a 
claim  for  damages  should  be  presented  to 
the  carrier  for  the  result  of  its  voluntary 
net.  It  was  the  purpose  of  the  contract  to 
provide  a  procedure  for  the  adjustment  of 
damage  sufi'ered  by  reason  of  some  occur- 
rence for  which  the  carrier  was  liable,  but 
which  it  did  not  wilfully  bring  about. 
There  would  be  no  reason  in  demanding 
that  a  claim  be  presented  for  damages 
flowing  from  an  act  which,  by  its  very  com- 
mission, denies  any  right  in  the  claimant." 
A  case  strong  in  support  of  the  doctrine 
that  the  provision  is  inapplicable  under 
such  circumstances  is  Sheldon  v.  New  York 
C.  &  H.  R.  R.  Co.  61  Misc.  274,  113  N.  Y. 
Supp.  676,  where  an  assignee  of  a  bill  of 
lading  brought  action.  Here  it  appeared 
that  a  consignor  shipped  a  quantity  of  hay 
from  a  foreign  state  to  himself  as  con- 
signee, and  took  a  negotiable  bill  of  lading 
containing  the  provision  that  "surrender 
of  this  bill  of  lading  properly  indorsed  shall 
be  required  before  the  delivery  of  the  prop- 
erty at  destination."  At  a  -point  in  New 
York  state  the  consignment  was  transferred 
to  the  defendant,  and,  by  direction  of  the 
consignor,  was  delivered  without  surrender 
of  the  bill  of  lading,  to  persons  not  named 
in  it,  ten  days  after  the  hay  was  shipped. 
In  the  meantime  the  consignor  had  in- 
dorsed the  bill  of  lading  in  blank,  and  de- 
livered it  to  a  bank  in  the  place  from  which 
the  hay  was  shipped.  Some  twenty  months 
after  the  wrongful  delivery  aforesaid,  the 
defendant  was  advised  to  that  effect.  Great 
stress  was  laid  by  the  carrier  upon  the 
condition  in  the  bill  of  lading  providing 
that  "claims  for  loss  or  damage  roust  be 
made  in  writing  to  the  agent  at  point  of 
delivery  within  thirty  days  after  delivery 
of  the  property,  or  due  time  after  the  de- 
livery thereof."  In  delivering  the  opinion, 
Ford,  J.,  said:     "That  such   notice   is  re- 
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V.  Philadelphia  &  R.  R.  Co.  163  Pa.  467,  30 
Atl.  228.  In  the  present  case  the  course  of 
dealing  between  the  plaintiffs  and  their  con- 
signee, Duke  Copelin,  extended  over  a 
period  from  June,  1905,  to  June,  1907,  and 
during  that  time  they  sold  him  some  fifty- 
one  car  loads  of  merchandise.  There  is  evi- 
dence to  show  that  all  or  nearly  all  of  these 
cars  were  delivered  to  the  consignee  with- 
out obtaining  the  surrender  of  the  bills  of 
lading.  For  some  thirty-four  of  the  cars 
payment  was  made  after  delays  varying 
from  15  days  to  251  days.  For  the  value 
of  the  contents  of  the  remaining  seventeen 
cars,  for  which  no  payment  has  been  made 


by  the  carrier,  the  plaintiffs  here  seek  to 
recover  from  the  defendant.  No  complaint 
seems  to  have  been  made  to  the  defendant 
company  until  June,  1007,  although  Copelin 
was  then  indebted  to  plaintiffs  for  cam  de- 
livered in  October  previous.  The  letters  of 
plaintiffs  to  Copelin,  which  were  in  evi- 
dence, not  only  show  that  they  knew  of 
the  practice  under  which  Copelin  was  per- 
mitted to  take  the  cars  without  surrender- 
ing the  bills  of  lading,  but  that  they  were 
satisfied  with  it,  providing  Copelin  made 
payment  to  them  within  a  reasonable  time. 
What  they  objected  to  was,  not  the  prac- 
tice   of   delivering   the    cars    without    sur- 


quired  to  validate  a  claim  for  loss  or  dam- 
age which  ordinarily  occurs  in  the  trans- 
portation of  merchandise  is  unquestioned. 
That  it  is  not  required  in  the  case  of  dam- 
age resulting  from  the  carrier's  own  wrong- 
ful and  affirmative  act  seems  to  be  welt 
established,  particularly  where  that  act  con- 
stitutes a  conversion  of  the  goods  by  the 
carrier.  Tlie  defendant  must  be  held  to 
have  known  at  the  time  that  it  made  de- 
livery in  contravention  of  the  terms  of  the 
bill  of  lading,  subject  to  which  it  under- 
took to  transport  the  goods,  that  it  had 
wrongfully  disposed  of  the  property.  One 
of  the  facts  alleged  in  the  complaint,  and 
admitted  by  the  answer,  is  that  the  de- 
fendant 'agreed  to  transport  and  deliver* 
the  hay  'to  its  destination  in  accordance 
with  the  aforesaid  bill  of  lading,  to  the 
owner  and  holder  thereof.'  Notice  of  such 
an  act  on  its  part  cannot  be  said  to  be 
within  the  reasonable  purview  of  the  thirty 
days'  provision  of  the  bill  of  ladiipg." 

in  Security  Trust  Co.  v.  Wells.  F.  &  Co. 
81  App.  Div.  426,  80  N.  Y.  Supp.  830, 
affirmed  on  opinion  below  in  178  N.  Y. 
620,  70  N.  E.  1109,  a  receipt  given  to  the 
plaintiff  for  an  express  package  contained' 
this  clause:  "And  it  is  further  stipulated 
that  Wells,  Fargo,  &  Company  shall  not 
be  liable  under  this  contract  for  any  claim 
whatsoever,  unless  presented  in  writing 
within  ninety  days  from  date  thereof."  The 
package  in  question  was  delivered  to  the 
wrong  person,  and  no  notice  was  given  for 
over  two  years,  but  was  given  as  soon  as 
the  plaintiff  learned  of  the  circumstances 
of  the  case.  In  the  course  of  the  opinion 
the  court  said:  "This  clause  follows  the 
clauses  defining  what  constitutes  the  limi- 
tation upon  its  liability,  and,  as  has  been 
stated,  not  one  refers  to  any  restriction 
of  that  liability  for  a  delivery  to  a  person 
other  than  the  consignee.  Within  the  strict 
construction  which  is  to  be  applied  to 
stipulations  designed  to  give  immunity  to 
a  common  carrier  for  the  accountability 
which  the  law  imposes  upon  it,  .  .  . 
the  general  words  will  not  be  construed  to 
relieve  the  appellant,  but  the  claim  will  be 
confined  to  the  limitations  mentioned  in 
the  contract." 

So,  in  Marnis  v.  New  Haven  S.  B.  Co. 

30  Misc.  421,  62  N.  Y.  Supp.  474,  reversing 
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60  N.  y.  Supp.  994,  the  provision  was  held 
to  be  of  no  avail  to  a  carrier  in  an 
action  for  misdelivery  of  the  goods.  In 
this  case  the  carrier,  instead  of  informing 
the  shipper  that  delivery  had  been  made 
to  another,  asserted  a  continued  possession 
of  the  goods  and  a  promise  of  a  speedy  re- 
turn thereof.  This  decision  is  based  upon 
the  fact  that  the  carrier  was  estopped  by  his 
representations  from  insisting  on  a  com- 
pliance with  the  thirty-day  condition. 

In  Chicago  &  S.  E.  R.  Co.  v.  Fifth  Nat. 
Bank,  26  Ind.  App.  600,  59  N.  E.  43,  it 
^vas  held  that  the  provision  as  to  notice 
of  claim  was  not  applicable  where  the  loss 
to  the  plaintiff  was  the  result  of  the  initial 
carrier's  mistake  in  issuing  a  way  or  ship- 
ping bill  in  the  name  of,  and  in  shipping 
certain  hay  directly  to,  parties  other  than 
those  named  in  the  bill  of  lading  already 
issued  to  the  shipper,  by  which  the  wrong 
parties,  on  the  production  of  the  shipping 
bill,  were  enabled  to  get  possession  of  the 
goods  without  producing  any  bill  of  lading. 
A  delivery  under  such  circumstances  was 
held  to  be  a  misdelivery,  which  was  tanta- 
mount to  a  total  failure  of  delivery,  and 
constituted  a  conversion  of  the  property, 
abrogating  any  reason  for  the  giving  of  no- 
tice. 

In  Grayson  County  Nat.  Bank  ▼.  Nash- 
ville, C.  &  St.  L.  R.  Co.  —  Tex.  Civ.  App. 
— ,  79  S.  W.  1094,  a  misdelivery  of  the 
goods  was  made  by  the  final  carrier,  and 
the  court  merely  said:  "The  stipulation 
in  the  bill  of  lading  for  notice  of  claim 
within  ninety  days  is  restricted  to  claims 
against  the  initial  carrier,  and  cannot  inure 
to  appellee's  [final  carrier]  benefit.  Be- 
sides it  may  be  doubted  w^hether  such  a 
stipulation  has  any  application  to  a  claim 
growing  out  of  the  failure  to  deliver  the 
goods  to  the  proper  party  under  the  bill 
of  lading." 

In  cases  of  nondelivery. 

And  where  there  has  been  no  delivery  of 
the  property,  it  seems  that  any  stipulation 
for  the  presentation  of  a  claim  for  dam- 
ages within  a  certain  time  is  not  applica- 
ble. 

Thus,  in  Porter  v.  Southern  Exp.  Co.  4 
S.    C.    135,    16   Am.   Rep.   762,   where   the 
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rendering  the  bills  of  lading,  but  it  was  the 
large  amount  of  the  credit  thus  obtained 
from  them  by  Copelin,  and  the  length  of 
time  to  which  it  was  extended.  These  let- 
ters clearly  show  a  course  of  dealing  which 
accepted  the  fact  of  delivery  of  cars  with- 
out reference  to  bills  of  lading,  and  under 
which  plaintiffs  charged  interest  upon 
drafts,  and  strove  to  get  Copelin  to  reduce 
the  amount  of  his  indebtedness  to  them. 
Yet,  in  the  face  of  all  this,  they  continued 
to  ship  additional  car  loads  of  grain  to 
Copelin,  without  a  word  of  complaint  to 
defendant  company,  or  any  hint  to  it,  that 
they   desired   to   terminate   the   course    of 


dealing  which  they  had  pursued,  and  would 
in  the  future  rely  upon  the  bills  of  lading 
to  secure  to  themselves  possession  of  the 
grain  until  it  was  paid  for  by  Copelin. 

In  North  Pennsylvania  R.  Co.  v.  Commer- 
cial Nat.  Bank,  123  U.  S.  727,  31  L.  ed,  287, 
8  Sup.  Ct.  Rep.  26G,  it  was  held  that  a  ship- 
per was  not  bound  by  a  custom  to  deliver 
live  stock  to  a  drove  yard  company,  without 
the  production  of  the  bill  of  lading,  where 
knowledge  of  the  custom  was  not  brought 
home  to  the  shipper.  But  in  the  present 
case  the  court — erroneously  we  think,— ex- 
cluded an  offer  of  evidence  which  tended  to 
show  not  a  general  custom,  but  a  course 


charge  was  that  thirteen  distinct  packages 
out  of  a  larger  lot,  delivered  to  the  de- 
fendants for  conveyance,  were  not  deliv- 
ered to  the  plaintiffs,  the  court  said:  "To 
such  a  case  the  clause  in  question  has  no 
application.  The  defendants  are  to  be  pre 
sumcd  to  know  how  many  packages  tiiey 
received  for  delivery,  and  how  many  they 
delivered  to  plaintiffs,  and  it  is  not  to  be 
supposed  that  they  stipulated  for  informa- 
tion as  to  a  matter  fully  within  their 
knowledge.  As  it  regards  the  contents  of 
a  package,  or  the  state  of  an  article  de- 
livered, it  is  easy  to  understand  the  na- 
ture of  the  interest  the  defendants  would 
have  as  to  prompt  information  of  any  claim 
for  damage  or  loss." 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ball, 
80  Tex.  602,  16  S.  W.  441,  the  bill  of  lading 
contained  the  following  provision:  "Claims 
for  loss  or  damage  must  be  presented  to 
the  delivering  line  within  thirty-six  hours 
after  the  arrival  of  the  freight."  In  an 
action  -brought  for  the  nondelivery  of  one 
barrel  of  whisky  out  of  a  shipment  of  five 
barrels,  the  court  said  of  the  applicability 
of  the  foregoing  stipulation,  which  had  been 
pleaded  as  a  defense:  "It  is  manifestly  in- 
applicable, and  does  not  support  the  plea, 
because  this  particular  freight  for  which 
the  recovery  was  had  was  in  fact  never 
delivered." 

So,  in  Steele  v.  Grand  Trunk  R.  Co.  31 
U.  C.  C.  P.  260,  where  action  was  brought 
for  the  nondelivery  of  goods,  it  was  held 
that  a  provision  requiring  notice  to  be 
given  of  any  damage  or  loss  within  thirty- 
six  hours  after  the  delivery  of  the  goods 
was  not  available  to  a  carrier,  where  it  was 
proved  that  the  goods  in  question  never 
were  carried  or  delivered. 

And  in  Cleveland,  C.  C.  k  St.  L.  R.  Co. 
V.  C.  &  A.  Potts  &  Co.  33  Ind.  App.  504, 
71  N.  E.  685,  the  provision  was  held  to  be 
inapplicable  where  the  carrier  carelessly 
billed  And  shipped  the  goods  to  a  place 
other  than  that  named  in  the  shipping  re- 
ceipt which  it  had  given. 

In  Central  R.  Co.  v.  Pickett,  87  Ga.  734, 
13  S.  £.  750,  notwithstanding  the  stipula- 
tion in  the  written  contract  that  "the  own- 
er or  person  in  charge  of  stock  shall  give 
notice  in  writing  of  his  claim  thereof  to 
some  officer  of  said  Central  railroad  or  con- 
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nections,  or  its  nearest  station  agent,  be- 
fore said  stock  is  removed  from  the  place 
of  destination  above  mentioned,  or  from 
the  place  of  delivery  of  the  same,  and  be- 
fore such  stock  is  mingled  with  other 
stock,"  it  was  held  that  the  plaintiffs,  un- 
der the  facts  presented,  even  if  they  had 
sued  upon  the  written  contract,  would  still 
be  entitled  to  recover,  because  the  goods 
never  reached  Savannah,  the  place  of  desti- 
nation contemplated  by  the  contract,  and 
the  defendant  had  actual  knowledge  of  the 
injury  from  the  very  beginning  of  the 
journey,  and,  further,  the  car  containing 
the  stock  was  sidetracked,  and  the  animals, 
while  in  transitu,  taken  therefrom  with  de- 
fendant's express  consent,  thus  rendering 
the  notice,  etc.,  mentioned  in  the  contract 
unnecessary. 

And  in  Richardson  v.  Chicago  &  A.  R. 
Co.  149  Mo.  311,  50  S.  W.  782,  the  pro- 
vision  requiring  notice  was  held  not  to  be 
applicable  where  the  injured  animal  whose 
loss  was  sued  for  was  not  taken  to  the 
place  of  destination,  but  was  hauled  by 
the  carrier,  without  plaintiff's  knowledge 
or  direction,  to  a  point  beyond  his  reacn, 
and  there  killed. 

In  Southern  Exp.  Co.  v.  Caper  ton,  44  Ala. 
101,  4  Am.  Rep.  118,  the  receipt  for  an  un- 
delivered package  was  signed  only  by  the 
agent  of  the  company,  and  contained  a  pro- 
vision that  there  should  be  no  liability  for 
any  loss  unless  the  claim  therefor  should 
be  made  in  writing  at  the  shipping  office 
of  the  company  within  thirty  days  from 
the  date  of  the  receipt,  in  a  statement  to 
which  t)ie  receipt  should  be  annexed.  The 
consignor  was  not  informed  of  the  nonde- 
livery for  a  year  after  the  date  of  the  re- 
ceipt, but  in  a  suit  brought  to  recover  for 
its  nondelivery  it  was  held  that  the  stipu- 
lation was  insufficient  to  protect  the  car- 
rier. 

The  preceding  case  was  criticized  in 
Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556,  involving  a  somewhat 
similar  stipulation,  wherein  it  was  said: 
"The  court,  after  remarking  that  a  carrier 
cannot  avoid  his  responsibility  by  any  mere 
general  notice,  nor  contract  for  exemption 
from  liability  for  his  negligence  or  that  of 
his  servants,  added  that  he  could  not  be 
allowed  to  make  a  statute  of  limitations 
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of  dealing  in  reference  to  shipments  made 
in  the  same  way  by  the  plaintiffs,  of  which 
they  had  full  knowledge  and  in  which  they 
acquiesced  for  more  than  a  year,  during 
which  time  they  continued  to  make  numer- 
ous deliveries  to  the  same  consignee,  with- 
out protest,  or  notice  to  the  defendant  com- 
pany. Of  course,  the  terms  of  the  bills  of 
lading  could  not  be  departed  from  without 
the  consent  of  the  consignors;  or,  if  the 
rights  of  a  bank  or  any  other  holder  for 
value  intervened,  they  could  not  be  preju- 
diced. But  here  we  have  no  third  parties, 
as  the  transaction  included  only  the  con- 
signor and  the  consignee.  In  such  case,  if 
the  shippers  saw  fit  to  repeatedly  waive 
their  rights  under  the  terms  of  the  bill  of 
lading,  and  thus  set  up  a  course  of  dealing 
entirely  distinct  from  that  contemplated 
by  the  terms  of  the  bill  of  lading,  they 
were  at  liberty  to  do  so. 

The  theory  upon  which  the  trial  judge 
submitted  this  case  to  the  jury  is  not  very 
clear.  Apparently  the  sole  question  he  sub- 
mitted to  the  jury  was  as  to  plaintiffs' 
knowledge  of  the  acts  of  the  defendant's 


agent  in  delivering  the  cars  to  the  con- 
signee, without  requiring  the  surrender  of 
the  bills  of  lading;  and  he  instructed  them 
that  if  the  plaintiffs  knew  that  fact,  and 
failed  to  report  it  until  June,  1907,  the 
verdict  should  be  for  the  defendant.  Un- 
der the  evidence  which  was  submitted,  the 
letters  and  the  oral  testimony  of  Morey, 
one  of  the  plaintiffs,  there  is  no  room  to 
doubt  the  fact  of  plaintiffs'  absolute  knowl- 
edge of  the  deliveries  of  the  cars  without 
the  surrender  of  the  bills  of  lading,  and 
their  acquiescence  therein.  Morey  testi- 
fied that  he  knew  the  drafts  attached  to  the 
bills  of  lading  remained  unpaid,  and  that 
he  knew,  or  presumed,  the  grain  had  been 
delivered  to  Copclin.  No  other  inference 
could  be  drawn  from  his  testimony  and 
from  the  letters  he  wrote  to  Copelin.  Even 
upon  the  theory  held  by  the  trial  court,  it 
would  seem  tliat  binding  instructions  should 
have  been  given  in  favor  of  defendant  as 
to  the  fact  of  knowledge  and  acquiescence 
by  plaintiffs. 

The  ruling  of  the  court  below  as  to  the 
failure  to  make  claim  for  the  loss  within 


so  short  as  to  be  capable  of  becoming  a 
means  of  fraud;  that  it  was  the  duty  of 
the  'defendant  to  deliver  the  package  to 
the  consignee,  and  that  it  was  more  than 
unreasonable  to  allow  it  to  appropriate  the 
property  of  another  by  a,  failure  to  per- 
form a  duty,  and  that,  too,  under  the  pro- 
tection of  a  writing  signed  only  by  its 
agent,  the  assent  to  which  by  the  other 
party  was  only  proved  by  his  acceptance 
of  the  paper.'  This  case  is  a  very  unsatis- 
foctory  one.  It  appears  to  have  regarded 
the  stipulation  as  a  statute  of  limitations, 
which  it  clearly  was  not,  and  it  leaves  us 
in  doubt  whether  the  decision  was  not  rest- 
ed on  the  ground  that  there  was  no  suffi- 
cient evidence  of  a  contract." 

In  Southern  Exp.  Co.  v.  Caldwell,  su- 
pra, the  defendants,  when  sued  as  common 
carriers  for  their  failure  to  deliver  a  pack- 
age, pleaded  that  when  it  was  received  "it 
was  agreed  between  the  company  and  the 
plaintiff,  and  made  one  of  the  express  con- 
ditions upon  which  the  package  was  re- 
ceived, that  the  company  should  not  be 
held  liable  for  any  loss  of,  or  damage  to, 
the  package  whatever,  unless  claim  should 
be  made  therefor  within  ninety  days  from 
its  delivery  to  it,"  and  that  no  claim  was 
made  upon  them  until  long  after  the  ex- 
piration of  the  ninety  days  agreed  upon. 
Air.  Justice  Strong,  in  delivering  the  opin- 
ion of  the  court,  said:  "A  common  carrier 
is  always  responsible  for  his  negligence,  no 
matter  what  his  stipulations  may  be.  But 
an  agreement  that  in  case  of  failure  by 
the  carrier  to  deliver  the  goods,  a  claim 
shall  be  made  by  the  bailor  or  by  the  con- 
signee within  a  specified  time,  if  that  period 
be  a  reasonable  one,  is  altogether  of  a 
different  character.  It  contravenes  no  pub- 
lic policy.  It  excuses  no  negligence.  It  is 
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perfectly  consistent  with  holding  the  car- 
rier to  the  fullest  measure  of  good  faith, 
.  .  .  which  the  strictest  rules  of  the 
common  law  ever  required.  And  it  is  intrin- 
sically just,  as  applied  to  the  present  case. 
The  defendants  are  an  express  company. 
We  cannot  close  our  eyes  to  the  nature  of 
their  business.  They  carry  small  parcels 
easily  lost  or  mislaid,  and  not  easily 
traced.  They  carry  them  in  great  numbers. 
Express  companies  are  modern  conveniences, 
and  notoriously  they  are  very  largely  em- 
ployed. They  may  carry,  they  often  do  car- 
ry, hundreds,  even  thousands,  of  packages 
daily.  If  one  be  lost  or  alleged  to  be  lost, 
the  difficulty  of  tracing  it  is  increased  by 
the  fact  that  so  many  are  carried,  and  it 
becomes  greater  the  longer  the  search  is 
delayed.  If  a  bailor  may  delay  giving  no- 
tice to  them  of  a  loss,  or  making  a  claim 
indefinitely,  they  may  not  be  able  to  trace 
the  parcels  bailed,  and  to  recover  them  if 
accidentally  missent,  or  if  they  have  in 
fact  been  properly  delivered.  With  the 
bailor  the  bailment  is  a  single  transaction, 
of  which  he  has  full  knowledge;  with  the 
bailee  it  is  one  of  a  multitude.  There  is  no 
hardship  in  requiring  the  bailor  to  give 
notice  of  the  loss  if  any,  or  make  a  claim 
for  compensation  within  a  reasonable  time 
after  he  has  delivered  the  parcel  to  the 
carrier.  There  is  great  hardship  in  requir- 
ing the  carrier  to  account  for  the  parcel 
long  after  that  time,  when  he  has  had  no 
notice  of  any  failure  of  duty  on  his  part, 
and  when  the  lapse  of  time  has  made  it 
difficult,  if  not  impossible,  to  ascertain  the 
actual  facts.  For  these  reasons  such  limi- 
tations have  been  held  valid  in  similar  con- 
tracts, even  when  they  seem  to  be  less  rea- 
sonable than  in  the  contracts  of  common 
carriers,     •     «     «     Our     conclusion^     then. 
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thirty  days  of  tlio  alleged  wrongful  deliv- 
ery was  in  accordance  with  the  authorities. 
In  4  Elliott  on  Railroads,  1907,  2d  ed.  § 
1512,  it  is  said:  ''A  valid  contract  may  be 
made  requiring  claims  for  loss  or  damage  to 
freight  to  be  presented  in  a  certain  man- 
ner or  within  a  certain  time,  provided  it 
is  reasonable.  .  .  .  Such  a  stipulation  is 
not  available  to  a  carrier  in  case  of  con- 
version of  the  goods  by  the  carrier."  In 
Chicago  &  S.  E.  k.  Co.  v.  Fifth  Nat.  Bank, 
26  Ind.  App.  600,  603,  604,  59  N.  E.  43,  45, 
the  precise  question  arose.  The  carrier  had 
delivered  freight  to  the  wrong  person,  and 
the  consignee  brought  suit  for  damages. 
Notice  of  the  claim  had  not  been  given 
within  thirty  days  after  the  arrival  of  the 
goods  at  the  point  of  delivery,  and  defense 
was  made  on  that  ground.  Wiley,  J.,  said : 
''The  general  rule  is  that  this  condition  in 
a  bill  of  lading  is  a  reasonable  one,  and 
that  the  giving  of  such  notice  is  a  condition 
precedent  to  any  recovery  upon  the  con- 
tract, and  that  a  performance  of  such  con- 
dition must  be  averred  in  the  complaint 
and  proved  on  the  trial.    .    .    .    The  cases 


so  holding  are  based  upon  loss  or  damage 
in  transitu,  and  do  not  relate  to  cases 
where  there  has  been  a  conversion.  .  .  . 
That  the  delivery  of  goods  by  a  common 
carrier  to  a. third  or  wrong  person  amounts 
to  a  conversion  is  so  declared  by  many  au- 
thorities." In  Forbes  v.  Boston  &  L.  R. 
Co.  133  Mass.  154,  Morton,  Ch.  J.,  said 
(page  156):  "It  is  settled  that  any  mis- 
delivery of  property  by  a  carrier  or  ware- 
houseman to  a  person  unauthorized  by  the 
owner  or  person  to  whom  the  carrier  or 
warehouseman  is  bound  by  his  contract  to 
deliver  it  is  of  itself  a  conversion,  which 
renders  the  bailee  liable  in  an  action  of 
tort,  .  .  .  without  regard  to  the  ques- 
tion of  his  due  care  or  negligence."  In 
Schouler  on  Bailments  (1005)  392,  it  is 
said  that  ''the  common  law,  in  fact,  treats 
such  misdelivery  [of  goods  to  the  wrong 
person]  as  conversion,  and  makes  the  car- 
rier suable  in  trover," — citing  among  other 
cases  Shenk  v.  Philadelphia  Steam  Propeller 
Co.  60  Pa.  109,  100  Am.  Dec.  541,  where 
Justice  Sharswood  said  (page  116):  "There 
is  one  point  which  is  indisputable,  that  he 


founded  upon  the  analogous  decision  of 
courts,  as  well  as  upon  sound  reason,  is 
that  the  express  agreement  between  the  par- 
ties averred  in  the  plea  was  a  reasonable 
one,  and  hence  that  it  was  npt  against  the 
policy  of  the  law.  It  purported  to  relieve 
the  defendants  from  no  part  of  the  obliga- 
tions of  a  common  carrier.  They  were  bound 
to  the  same  diligence,  fidelity,  and  care  as 
they  would  have  been  required  to  exercise 
if  no  such  agreement  had  been  made.  All 
that  the  stipulation  required  was  that  the 
shipper,  in  case  the  package  was  lost  or 
damaged,  should  assert  his  claim  in  season 
to  enable  the  defendants  to  ascertain  the 
facts;  in  other  words,  thnt  he  should  as* 
sert  it  within  ninety  days." 

The  point  was  mentioned  in  Louisville  & 
N.  R.  Co.  V.  Price,  159  Ala.  213,  48  So.  814, 
but  not  decided:  and  this  is  all  that  was 
done  in  Chesapeake  &  Q.  R.  Co.  v.  Stock, 
104  Va.  97,  61  S.  E.  161. 

So,  in  Broadwood  v.  Southern  Exp.  Co. 
348  Ala.  17,  41  So.  709;  Southern  Exp.  Co. 
v.  Bank  of  Tupelo,  108  Ala.  517,  54  Am. 
St.  Rep.  191,  18  So.  604,  and  Southern  Exp. 
Co.  v.  Jasper  Trust  Co.  99  Ala.  416,  14  So. 
541,  the  provision  as  to  notice  of  damage 
was  held  to  be  valid  or  invalid  according 
as  to  whether  the  length  of  notice  required 
was  reasonable  or  unreasonable,  and  no 
discussion  was  given  as  to  its  applicability 
or  nonapplicability  to  such  cases  as  are  con- 
sidered in  this  note,  although  there  may 
have  been  a  nondelivery  in  the  particular 
case.  As  stated  above,  while  such  cases 
may  admit  of  an  implied  ruling  on  the 
point,  no  attempt  has  been  made  to  collate 
them  in  this  note. 

A  somewhat  similar  quoation  was  pre- 
sented in  Scott  County  Mill  Co.  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  127  Mo,  App.  80,  104  S. 
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W.  924,  where  property,  shipped  under  a 
bill  of  lading  requiring  notice  to  be  ^iven 
within  thirty-six  hours  after  the  consignee, 
had  been  informed  of  the  arrival  of  the 
freight  at  destinotion,  was  destroyed  by  fire. 
The  court  said  that  the  agent  of  the  deliver- 
ing  line  knew  all  about  the  destruction  of 
the  flour  immediately,  and  that  it  was  diffi- 
cult to  see  how  any  benefit  could  have  been 
derived  from  a  notice  of  a  claim,  either  in 
defense  or  preventing  the  damages  from  be- 
ing magnified.  "When  notice  would  have 
done  no  good,"  said  Good,  J.,  "failure  to 
give  it  does  not  prevent  a  recovery."  And 
to  the  same  effect  is  Ward  v.  Missouri  P.  R. 
Co.  158  Mo.  226,  58  S.  W.  28. 

So,  Bard  well  v.  American  Exp.  Co.  35 
Minn.  344,  28  N.  W.  925,  may  be  considered. 
Here  it  was  held  that  a  provision  in  a  re- 
ceipt that  "in  no  event  shall  this  company 
be  liable  for  any  loss  or  damage  unless  the 
claim  therefor  shall  be  presented  to  them  in 
writing,  at  this  office,  within  ninety  days 
after  this  date,  in  a  statement  to  which 
this  receipt  shall  be  annexed,"  was  inap- 
plicable to  a  case  where  the  agent  of  the 
company  collected  the  money  and  absconded. 
"The  mere  neglect  or  refusal  of  the  express 
company,"  it  was  said,  "after  receiving  the 
money,  to  pay  it  over  to  the  plaintiffs, 
cannot  be  deemed  a  'loss  or  damage'  such 
as  the   instrument   contemplates." 

In  Magnus  v.  Piatt,  62  Misc.  499,  115 
N.  Y.  Supp.  824,  a  provision  that  the  car- 
rier should  not  be  liable  unless  a  claim 
were  presented  in  writing  within  sixty 
days  of  the  shipment  was  held  to  be  un- 
available to  a  carrier,  where  the  failure  to 
deliver  a  package  was  due  to  the  negligence 
of  the  carrier.  Here  the  negligence  was  so 
gross  as  to  amount  almost  to  wilfulness. 

E.  M.  5, 


1184 


PENNSYLVANIA  SUPREME  CX)URT. 


NOTii, 


must  take  care  at  his  peril  that  the  goods 
are  delivered  to  the  right  person,  for  a  de- 
livery to  a  wrong  person  renders  him  clear- 
ly responsible.  .  .  .  Such  a  wrongful 
delivery  has  been  held  in  many  cases  to 
amount  to  a  conversion,  and  that  trover 
may  be  maintained."  The  tenth  assign- 
ment of  error  is  therefore  overruled. 

Counsel  for  appellant  have  attempted  to 
question  the  ruling  of  the  court  below  as 
to  the  necessity  of  an  affidavit  of  defense 
in  this  case.  That  question  cannot,  how- 
ever, be  properly  raised  on  this  appeal.  If 
appellant  had  not  filed  an  affidavit  within 
the  fifteen  days  allowed  by  the  order  of 
court,  and  had  permitted  judgment  to  be 
entered  against  it  for  want  of  an  affidavit 
of  defense,  then  an  appeal  from  that  judg- 
ment would  have  raised  the  question  of  the 
regularity  of  such  judgment.  Appellant 
did  not  follow  that  course,  but  elected  to 
file  an  affidavit.  No  judgment  was  entered 
until  after  a  trial  and  verdict  under  the 
issue  raised  by  the  pleadings.  The  present 
appeal  is  from  the  judgment  entered  on  the 
verdict,  and  only  involves  such  questions 
as  were  properly  raised  by  exceptions  at 
the  trial.  In  Xander  v.  Com.  102  Pa.  434, 
Mr  Justice  Clark  said  (page  430) :  "An  affi- 
davit of  defense,  unless  otherwise  provided 
by  rule,  is  only  intended  to  prevent  judg- 
ment by  default.  This  done,  the  affidavit  is 
functus  officio,  its  purpose  is  single  and 
specific;  it  is  no  part  of,  nor  connected  with, 
the  pleadings;  it  does  not  discharge  any  of- 
fice, save  that  only  for  which  it  was  de- 
signed." In  Taylor  v.  Beatty,  202  Pa.  120, 
126,  51  Atl.  771,  773,  our  Brother  Mestrezat 
said:  "Tlie  sole  purpose  of  .  .  .  [an 
affidavit  oi  defense],  in  the  absence  of  a 
rule  of  court  on  the  subject,  to  meet  the 
plaintiff's  demand  by  the  allegation  of  a 
sufficient  legal  defense,  and  thereby  to  pre- 
vent a  summary  judgment."  The  sixteenth 
assignment  of  error  is  dismissed. 

The  first,  second,  third,  fourth,  fifth, 
eighth,  thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error  are  sustained,  and  the 
judgment  is  reversed,  with  a  venire  facias 
de  novo. 


SOUTH   CAROLINA    SUFREMB 
COURT. 

PAUL  DELACY  BLACK,  Respt., 

v. 

CHARLESTON  &  WESTERN  CAROLINA 
RAILWAY   COMPANY,   Appt. 

(_  s.  C.  — ,  09  S.  E.  230.) 

Carrier  —  hours    of    labor  —  delay    of 
passenger. 

1.  A  carrier  cannot  escape  liability  to  a 
passenger  for  laying  off  the  train,  by  rea- 
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son  of  which  he  is  delayed  on  the  road,  on 
the  theory  that  it  is  necessary  to  prevent 
working  the  hands  more  than  sixteen  con- 
secutive hours,  in  violation  of  the  act  of 
Congress,  if  the  delay  which  prevented  its 
reaching  its  destination  within  the  sched- 
uled time  and  exhausted  the  allowable 
hours  of  labor  en  route  was  due  to  its  own 
negligence. 

Master  —  railroads  —  limitation  of 
hours  of  labor  —  unayoldable  delay. 

2.  The  act  of  Congress  prohibiting  rail- 
road companies  from  keeping  employees  on 
duty  more  than  sixteen  consecutive  hours 
does  not  apply  in  cases  of  casualty,  unavoid- 
able accident,  or  act  of  God,  which  prevents 
the  train's  reaching  its  destination  within 
the  scheduled  time,  nor  where  the  delay  was 
the  result  of  a  cause  not  known  to  the 
carrier  when  the  employees  left  a  terminal, 
and  which  could  not  have  been  foreseen. 

Trial  —  remarks  on  facts  —  error. 

3.  Remarks  made  by  the  trial  judge  in 
passing  upon  the  admissibility  of  evidence 
or  motions  for  nonsuit  or  direction  cf  ver- 
dict do  not,  although  made  in  the  presence 
of  the  jury,  fall  within  a  constitutional 
prohibition  against  charging  juries  with 
respect  to  matters  of  fact,  unless  they  are 
made  in  such  manner  that  the  judge  be- 
comes a  participant  in  the  decision  of  such 
fact,  to  the  prejudice  of  the  losing  party. 

Damages  —  punitive  —  delaying  pas- 
senger. 

4.  A  carrier  is  not  liable  in  punitive  dam- 
ages to  a  passenger  on  a  mixed  train  for 
laying  the  train  off  over  night  because  of 
traffic  conditions,  instead  of  running  it  to 
his  destination,  according  to  schedule,  to 
his  inconvenience,  where  there  is  nothing  to 
show  wilful  disregard  of  his  rights  or  rude- 
ness or  disrespect,  either  in  receiving  him 
as  a  passenger  or  in  laying  off  the  train. 

(November  11,  1910.) 

Note.  —  Legislative  requirementa  as  de- 
fense to  carrier  for  delay  in  trans' 
portation  of  passengers  or  freight. 

Back  v.  Charleston  &  W.  C.  R.  Co.  is  a 
decision  apparently  without  precedent  upon 
the  question  of  the  effect  of  legislative  limi- 
tation of  hours  of  labor  as  a  defense  to 
carriers  for  delay  in  the  transportation 
of  passengers  or  freight. 

It  has  been  held  that  in  calculating  the 
time  which  a  carrier  was  allowed  by  statu- 
tory provision  for  delays  in  transporting 
freight,  Sundays  should  be  included,  not- 
withstanding the  running  of  freight  trains 
on  Sunday  was  prohibited  by  statute.  Keet- 
er  V.  Wilmington  &  W.  R.  Co.  86  N.  C. 
346;  Daniel  v.  Atlantic  Coast  Line  R.  Co. 
145  N.  C.  63,  68  S.  E.  601;  Watson  v.  At- 
lantic Coast  Line  R.  Co.  346  N.  C.  236,  59 
S.  Bj.  65. 

But  carriers  have  been  held  not  liable 
for  delay  in  the  transportation  of  livestock, 
due  to  unloading  the  shipment  in  compli- 
ance with  statutes  requiring  unloading  for 
food,  water,  and  rest,  if  such  delay  is  rea- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Barnwell  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  fail- 
ure of  defendant  to  carry  plaintiff  to  des- 
tination within  a  reasonable  time.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  J.  Simpson  and  Wyman  A 
Wyman  for  appellant. 

Mr.  R.  C.  Uolman  for  respondent. 

Hydrlck,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  recovered  judgment  against  de- 
fendant for  $300,  actual  and  punitive  dam- 
ages, for  failure  to  carry  him  to  his  desti- 
nation within  a  reasonable  time.  The  com- 
plaint alleged,  and  the  testimony  tended  to 
show,  that  plaintiff  became  a  passenger  on 
a  local  freight  and  passenger  train  on  de- 
fendant's joad  at  Fairfax,  between  4  and 
5  o'clock  P^  M.,  February  22,  1909,  after 
telling  the  conductor  that  he  was  anxious  to 
get  to  his  home,  about  2  miles  in  the 
country  from  Millett's,  a  station  21  miles 
from  Fairfax,  that  night,  because  his  wife 
was  there  sick,  unprotected  and  alone  ex- 
cept the  presence  of  some  small  children, 
and  she  was  expecting  him  to  return  that 
night;  and,  if  the  train  would  not  go  to 
Millett's  that  night,  he  would  hire  a  con- 
veyance and  drive  through  the  country  to  his 
home.  Being  assured  by  the  conductor  thai 
the  train  would  go  to  Millett's  that  night, 
he  got  aboard  and  paid  his  fare  to  Millett's. 
The  train  was  then  several  hours  behind  its 
scheduled  time.  It  arrived  at  Allendale,  5 
miles  from  Fairfax,  between  6  and  7  o'clock, 
and,  after  remaining  there  about  two 
hours,  it  was  sidetracked,  and  the  conductor 
informed  plaintiff  that  he  had  received 
orders  to  lie  over  there  until  the  next  morn- 
ing, and  could  go  no  further.  It  was  then 
dark  and  raining.  Plaintiff  spent  the  night 
at  a  hotel,  and  was  carried  to  Millett's 
the  next  morning  on  the  same  train. 

The  defendant  denied  the  allegations  of 


the  complaint,  and  pleaded,  as  an  excuse  for 
its  failure  to  carry  plaintiff  to  his  destina- 
tion that  night,  the  act  of  Congress  (act 
March  4,  1907,  chap.  2939,  34  Stat,  at  L. 
1415,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
1170),  which  prohibits  carriers  engaged  in 
interstate^  traffic  (and  this  train  was  so 
engaged)  )rom  requiring  or  permitting  any 
of  its  employees  to  remain  on  duty  more 
than  sixteen  consecutive  hours.  The  de- 
fendant's testimony  tended  to  show  that 
some  of  the  train's  crew  went  on  duty  that 
morning  at  6  o'clock,  and  that  it  would  have 
been  impossible  to  carry  the  train  to  any 
station  beyond  Allendale,  at  whi6h  it  could 
lie  over,  within  the  sixteen  hours,  and  that 
the  delay  was  due  to  the  fact  that  the  train 
was  a  very  heavy  one,  and  carried  that  day 
an  unusually  large  quantity  of  local  freight, 
which  had  to  be  handled,  and  also  to  the 
fact  that  it  had  to  give  the  right  of  way  to 
some  extra  trains  passing  over  the  road. 

The  defendant  moved  the  court  to  direct 
a  verdict  in  its  favor,  on  the  ground  that  it 
was  excused  from  liability  by  the  act  of 
Congress.  The  court  refused  the  motion, 
and  charged  the  jury  that  the  act  of  Con- 
gress afforded  defendant  no  protection,  if 
the  delay  was  caused  by  its  negligence.  In 
this  there  was  no  error.  Even  what  is  termed 
in  law  an  act  of  God  will  not  excuse 
a  carrier  from  the  liability  which  the  law 
imposes  upon  him,  unless  he  shows  that  the 
injury  could  not  have  been  prevented  by 
any  foresight,  pains,  or  care  reasonably  to 
be  expected  of  him.  Harzburg  v.  Soutliern 
R.  Co.  65  S.  C.  539,  44  S.  £.  75,  and  cases 
cited.  Certainly  the  act  of  Congress  cannot 
be  allowed  to  shield  a  carrier  from  the 
consequences  of  his  own  negligence.  More- 
over, by  its  terms,  the  act  docs  not  apply 
in  cases  of  casualty,  unavoidable  accident, 
or  the  act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to 
the  carrier  when  the  employees  left  a  ter- 
minal, and  which  could  not  have  been  fore- 
seen. Therefore,  if  the  delay  was  due  to 
any  of  said  causes,  it  would  not  have  been  a 


sonable,  and  the  transportation  is  continued 
within  a  reasonable  time  after  the  period 

Srescribed  for  rest.  St.  Louis,  I.  M.  &  S. 
:  Co.  v.  Davenport,  —  Ark.  — ,  133  S.  W. 
186;  Ecton  v.  Chicago,  B.  &  Q.  R.  Co.  125 
Mo.  App.  223,  102  S.  W.  575;  Galveston, 
H.  ft  S.  A.  R.  Co.  V.  Warnken,  12  Tex.  Civ. 
App.  646,  35  S.  W.  72;  Galveston,  H.  k  S. 
A.  jBL  Co.  ▼.  Jones,  —  Tex.  — ,  134  S.  W. 
828. 

Legislative  requirements  for  the  delay  of 
live  stock  in  course  of  transportation,  for 
tiie  purpose  of  resting,  feeding,  and  water- 
ing, do  not,  of  course,  constitute  a  defense 
to  the  carrier  for  delays  where  the  or- 
dinary period  for  transportation  is  so  short 
as  not  to  require  unloading,  and  compliance 
31  LJl.A.(N.S.) 
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with  the  statutory  provision  is  made  neces- 
sary only  through  negligence  on  tiie  part  of 
the  carrier.  I'exas  £  P.  R.  Co.  v.  Young- 
blood,  —  Tex.  Civ.  App.  — ,  132  S.  W.  893; 
Ecton  V.  Cliicasfo,  B.  &  Q.  R.  Co.  125  Mo. 
App.  223,  102  S.  W.  575. 

Upon  the  action  of  public  authorities  un- 
der police  power  as  defense  to  carrier  for 
delay  or  nondelivery  of  freight,  see  note 
to  Alabama  &  V.  R.  Co.  v.  Tirelli  Bros.  21 
L.R.A.(N.S.)  731,  and  Southern  Exp.  Co.  ▼. 
Sotille  Bros.  28  L.R.A.(N.S.)    139. 

As  to  liability  of  carrier  for  injury  or 
loss  caused  by  the  enforcement  of  quaran- 
tine regulations,  Bee  Baldwin  v.  Seaboard 
Air  Line  R.  Co.  13  L.R.A.(N.S.)  360,  and 
accompanying  note.  W.  A.  S. 
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violation  of  the  act  of  Congress  to  permit 
tlie  crew  to  remain  on  duty  more  than  six- 
teen hours,  and,  in  that  event,  tlie  act  can 
be  no  defense.  If  the  delay  was  not  due 
to  one  of  said  causes,  to  what  else  could 
it  have  been  due,  except  the  defendant's 
negligence? 

During  the  argument  of  the  motion  for 
direction  of  the  verdict,  it  occurred  to  de- 
fendant's attorney  that  he  should  have 
proved  that  defendant's  trains  are  moved  by 
telegraphic  orders,  and  that  the  telegraph 
office  at  the  nearest  station  to  Millett's 
beyond  Allendale  at  which  the  train  could 
lie  over  was  closed  at  night.  He  therefore 
asked,  and  was  allowed,  to  prove  that  fact; 
but,  in  responding  to  the  request,  the  court 
said:  "I  do  not  think  it  would  affect  the 
case,  because,  although  the  law  may  have 
prevented  this  woik  crew  running  more  than 
sixteen  hours,  and  it  may  be  that  they 
couid  not  have  carried  this  train  through 
to  a  station  beyond  Millctt's,  those  circum- 
stances alone  would  not  have  excused  the 
defendant  from  liability  in  this  case,  be- 
cause the  defendant  could  foresee  this,  and 
should  have  provided  against  it.  Tliis  delay 
should  have  been  provided  for."  The  de- 
fendant alleges  error  in  the  foregoing 
remarks  of  the  trial  judge,  made  in  the 
presence  of  the  jury,  as  a  charge  on  the 
facts,  especially  the  last  part  of  them,  in 
which  his  Honor  said:  "Because  the  de- 
fendant could  foresee  this,  and  should  have 
provided  against  it.  This  delay  should  have 
been  provided  for." 

While  the  remarks  were  made  in  the  pres- 
ence of  the  jury,  tliey  were  not  made  to  the 
jury,  or  in  charging  the  jury,  but  to  coun- 
sel in  passing  upon  his  request.  This  covH 
has  recently,  in  a  number  of  cases,  been 
called  upon  to  consider  such  remarks  made 
hy  judges  during  the  progress  of  trials,  and 
the  general  rule  announced  is  that  such  re- 
marks, made  in  passing  upon  the  admis- 
sibility of  evidence  or  motions  for  nonsuit 
or  direction  of  the  verdict,  do  not  fall 
within  the  inhibition  of  the  Constitution 
against  judges  charging  juries  with  respect 
to  matters  of  fact,  and  become  reversible 
error,  unless  they  are  made  in  such  manner 
or  under  such  circumstances  as  to  so  im- 
press upon  the  jury  the  opinion  of  the 
judge  as  to  some  vital  fact  in  issue  that 
he  thereby  becomes  a  participant  in  the 
decision  of  such  fact,  to  the  prejudice  of 
appellant.  State  v.  Driggers,  84  S.  C.  630, 
06  S.  E.  1042;  Latimer  v.  General  Electric 
Co.  81  S.  C.  379,  62  S.  E.  438,  and  cases 
cited.  In  his  charge  to  the  jury,  the 
trial  judge  impressed  upon  them  that  they 
were  the  sole  judges  of  the  facts  in  issue. 
We  must  assume  that  the  jury  was  com- 
posed of  men  of  sufficient  intelligence  and 
31  L.R.A.(N'.S.) 


integrity  to  understand  and  obey  the  in- 
structions of  the  court;  and  we  do  not  think 
the  error  complained  of  was  so  prejudicial 
as  to  require  a  reversal  of  the  judgment. 

We  think,  however,  that  the  court  erred 
in  refusing  to  charge,  as  requested  by  de- 
fendant, that  the  plaintiff  was  not  entitled 
to  recover  punitive  damages.  We  have 
stated  the  testimony  most  strongly  in  plain- 
tiff's favor,  and  we  find  in  it  nothing  tend- 
ing to  show  a  reckless  or  wilful  disregard 
of  plaintiff's  rights.  There  is  nothing  to 
show  that,  when  plaintiff  was  accepted  as 
a  passenger,  the  conductor  knew,  or  had 
reasonable  cause  to  believe,  that  he  would 
not  be  able  to  run  his  train  to  Millett^s 
that  night,  or  that  he  would  be  ordered  to 
lie  over  at  Allendale.  There  was  no  evi- 
dence of  rudeness  or  disrespect  toward 
plaintiff.  On  the  contrary,  there  was  evi- 
dence that,  wlien  he  was  ordered  to  lie  over 
at  Allendale,  the  conductor  asked  by  tele- 
graph for  porinission  to  carry  plaintiff  to 
Milleti's;  but  his  request  was  refused,  as  he 
said,  because  there  were  some  special  trains 
on  the  road.  In  Fort  v.  Southern  R.  Co. 
64  S.  C.  423,  42  S.  E.  196,  the  court  said: 
"One  who  boards  as  passenger  a  mixed 
freight  and  passenger  train  takes  passage 
subject  to  the  delays  incident  to  that  mode 
of  conveyance.  For  any  unreasonable  delay, 
considering  that  mode  of  conveyance,  the 
passenger  has  redress  for  the  actual  dam- 
ages occasioned  thereby;  and  if  the  conduct 
of  the  defendant  company  is  such  as  to 
show  a  wanton  or  wilful  disregard  of  duty 
to  such  passenger,  exemplary  damages  may 
be  awarded."  In  Aaron  v.  Southern  R.  Co. 
68  S.  0.  90,  46  S.  E.  566,  the  plaintiff  sued 
for  punitive  damages  only.  The  facts  were 
very  similar  to  the  facts  of  this  case.  A 
nonsuit  was  sustained  by  this  court* 

Judgment  reversed. 


VIRGINIA  SUPRX:MH:  court  of  AP- 
PEALS. 

CARNEGIE  TRUST  COMPANY  et  al., 

Appts., 

V. 

SECURITY   LIFE   INStTRANCE   COMPA- 
NY  OF  AMERICA  et  al. 

(—  Va.  — ,  68  S.  E.  412.) 

Contract  —  voting  trust  aipreement  — 
mutual  promise  —  consideration. 

1.  The  mutual  promise  of  subscribers  to 

Note.  —  Validitff  of  affreements  to  con* 
trol  the  voting  poxjcer  of  corporate 
stoclc. 

The  earlier  cases  on  this  subject  are  in- 
cluded  in  the  note  to  ^lorel  v.  Hoge,   16 
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a  votiDg  trust  agreemeut  with  respect  to  the 
stock  of  a  corporation,  to  be  bound  by  the 
terms  of  the  agreement,  forms  a  sufficient 
considerati'>n  to  uphold  the  agreement. 

Voting  trust  «  public  policy  —  Talidi- 
ty. 

2.  An  agreement  between  holders  of  shares 
ill  a  life  insurance  company,  to  place  tlieir 
stock  in.  the  hands  of  trustees  for  a  period 
of  twenty-five  years,  to  enable  the  trustees 
more  efficiently  to  manage  the  corporation, 
is   not   against   public  policy. 

Trust  —  to  vote  stock  —  chnracter. 

3.  The  right  to  vote  stock  of  a  corpora- 
tion being  a  valuable  property  right  and 
trust  created  for  the  purpose  of  voting,  it 
ia  an  active,  and  not  a  passive  or  dry,  trust. 

Voting   trust  —   separation   of   owner- 
ship from  beneficial  interest. 

4.  The  placing  of  stock  of  a  corporation 
in  possession  of  a  trustee  to  be  voted  does 
not   separate   the   ownership   of   the   stock 


from  the  beneficial  interest,  in  such  manner 
as  to  render  the  transaction  void. 

Same  —  statutory  i>olicy. 

5.  A  voting  trust  of  the  stock  of  a  corpo- 
ration cannot  be  said  to  be  condemned  by 
the  public  policy  of  a  state  as  represented 
by  its  statutes,  where  they  provide  for  the 
voting  of  stock  held  in  a  representative 
capacity. 

(June  9,  1910.) 

APPEAL  by  petitioners  from  a  decree  of 
the  Chancery  Court  for  the  city  of 
Richmond  in  defendants'  favor  in  a  suit  to 
annul  a  certain  voting  trust  agreement. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Keener  and  Coke 
&  Plckrcll,  for  appellants: 

At  common  law  a  shareholder  could  not 
vote  by  proxy. 

Taylor  v.  Griswold,  14  N.  J.  L.  222,  27 


L.R.A.(N.S.)  1136,  referred  to  in  the 
opinion  in  Cabnegik  Tbust  Co.  v.  SiccuaiTY 
ll  Ins.  Co.  That  opinion,  it  will  be  ob* 
Fervedy  approves  the  conclusion  in  the  note 
that  a  voting  trust  agreement  is  not  per 
se  void  irrespective  of  the  propriety  of  the 
ultimate  purpose  sought  to  oe  accomplished 
merely  because  it  seeks  to  accomplisli  that 
purpose  by  means  of  severing  the  voting 
power  of  the  stock  from  the'  beneficial 
ownership  thereof. 

That  conclusion  is  further  sustained  by 
Boyer  v.  Nesbitt,  227  Pa.  398,  138  Am.  St. 
Rep.  890,  76  Atl.  103,  upholding  a  voting 
trust  agreement  bv  which  each  of  the  con- 
tracting shareholders,  who  represented  a 
majority  of  the  stock,  transierred  their 
stock  to  voting  trustees,  who  surrendered 
the  same  to  the  corporation,  receiving  new 
ocrtificntes  in  their  individual  names  and 
issnirrr  tru't  certificates  to  the  contracting 
sharclioldcrs,  there  being  no  question  of 
fraud  oi  mistake,  and  no  suggestion  of  any 
reflection  upon  the  management.  The  court 
conceded  the  weight  of  authority  to  be  that 
the  general  policy  of  the  law  prohibits  the 
separation  of  the  voting  power  from  the 
beneficial  interests,  and  that,  to  justify 
such  separation,  there  must  be  "a  property 
interest  to  conserve,  some  definite  policy 
in  the  interest  of  the  corporation  to  be 
carried  out,  some  beneficial  interest  of  the 
stockholders  to  be  served,  or  some  purpose 
not  unlawful  of  an  advantageous  character 
to  the  stockholders  to  be  effectuated."  The 
court  further  said  in  effect  that  justification 
for  the  agreepient  in  this  case  was  estab- 
lished by  the  findings  of  fact  of  the  trial 
court  showing  that  the  purpose  of  the  agree- 
ment was  to  conserve  the  property  interests 
of  the  corporation,  and  to  insure  the  con- 
tinuance ojf  a  definite  polic}'.  By  the  terma 
of  the  agreement  in  this  case,  the  trustees 
were  ff'wun  the  first  right  to  purchase  the 
ptock  of  any  contracting  party  who  did  not 
desire  to  continue  the  trust  relation,  at 
double  the  par  value  of  the  same,  for  the 
iioe  fl"d  bpr»<»^t  of  the  remaining  parties, 
81  L.R.A.(N.S.) 


and  the  court  held  that  that  option  came 
within  the  definition  of  a  power  coupled 
with  an  interest,  which  would  prevent  the 
revocation  of  the  agreement.  The  party 
complaining  of  the  agreement  in  this  case 
had  purchased  his  stock  with  full  knowl- 
edge of  the  agreement,  and,  as  the  court 
said,  took  it  impressed  with  the  trust.  In 
reply  to  the  argument  based  upon  the  pro- 
visions of  the  statutes  requiring  annual 
elections  by  the  stockholders,  the  court  said 
that  the  affreement  in  question  in  no  way 
disregarded  the  duty  to  hold  annual  elec- 
tions, but,  upon  the  other  hand,  contem- 
plated the  same.  And  in  reply  to  the  ob- 
jection based  upon  the  statute  providing 
that  proxies  dated  more  than  two  months 
prior  to  a  meeting  or  an  election  shall  not 
confer  the  ri^ht  to  vote,  the  court  said 
tliat  no  question  of  the  right  to  vote  by 
proxy  arose  in  the  case;  that  the  provision 
in  question  had  reference  to  formal  proxies 
authorising  the  persons  designated  to  vote 
the  stock  at  a  meeting  or  an  election. 

The  contrary  view,  however,  is  taken  in 
three  North  Carolina  cases  decided  since  the 
earlier  note.  Bridgers  v.  Staton,  150  N.  C. 
216,  63  S.  £.  892;  Sheppard  v.  Rockingham 
Power  Co.  160  N.  C.  776,  64  S.  E.  894;  and 
Bridgers  v.  First  Nat.  Bank,  152  N.  C.  293, 
67  S.  IC.  770.  In  those  cases  the  court  ad- 
heres to  the  position  taken  in  Harvey  v. 
Linville  Improv.  Co.  118  N.  C.  693,  32 
L.R.A.  265,  54  Am.  St.  Rep.  749,  24  S.  E. 
489  (cited  in  the  earlier  note),  that  an 
agreement  by  which  the  voting  power  of  the 
stock  is  severed  from  the  beneficial  o\^iier- 
ship  is  void  per  se,  irrespective  of  the  pro- 
priety of  the  purpose  sought  to  be  accom- 
plished in  the  particular  case. 

In  Bridprers  v.  Staton,  the  court  upon 
this  principle  held  invalid  an  aii^reement  by 
which  plaintiff  and  defendants  "pooled" 
their  stock,  representing  a  majority,  for  ten 
years,  the  directors  to  be  divided  among 
them.  In  this  case  one  of  the  parties  to 
the  agreement  souglit  by  mandamus  to 
compel  a  reconvening  of  the  meeting  of  the 
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Am.  Dec.  33;  Com.  ex  rel.  Verree  v.  Bring- 
hurst,  103  Pa.  134,  49  Am.  Rep.  119. 

In  the  absence  of  a  statute  authorizing 
a  voting  trust,  a  voting  trust  agreement  un- 
der which  stockholders  surrender  to  voting 
trustees  the  formulation  and  execution  of 
a  plan,  and  attempt  to  exclude  themselves 
irrevocably  for  a  fixed  period  of  time  from 
the  exercise  of  judgment  thereon^  is  con- 
trary to  public  policy. 

Kreissl  v.  Distilling  Co.  61  N.  J.  Eq.  5, 


47  Atl.  471;  2  Pom.  Eq.  Jur.  §  941;  Tate 
V.  Commercial  Bldg.  Asso.  97  Va.  74,  45 
L.R.A.  243,  75  Am.  St.  Bep.  770,  33  S.  E. 
382;  5  Thomp.  Corp.  1894,  1st  ed,  §  6414, 
pp.  5052,  5053. 

Mr.  Wyndliam  R.  Meredith  also  for 
appellants : 

When  discretionary  power  of  any  kind 
is  delegated  to  men  by  statute,  the  common 
law  requires  of  them  personal  exercise  of 
that  discretion,  and  will  not  permit  them 
to  delegate  it  to  another,  to  be  exercised 


stockholders,  and  to  enjoin  the  other  par- 
ties to  the  agreement  from  voting;  com- 
plaining that  the  agreement  had  been  vio- 
lated by  the  defendants. 

In  Sheppard  v.  Rockingham  Power  Co. 
the  agreement,  which  was  declared  illegal 
and  void  in  a  suit  brought  for  that  purpose, 
was  denominated  by  the  court  as  ''a  stock 
deposit  or  voting  trust  agreement."  It 
took  away  from  the  stockholders  all  right 
to  vote  for  three  years,  and  provided  that 
the  decision  of  the  voting  committee,  as  to 
any  of  the  facts  or  conditions  of  the  agree- 
ment, should  be  conclusive,  and  bind  all 
parties  in  interest.  The  court  said  that 
the  agreement  was  not  made  for  the  pro- 
tection of  bondholders,  but  to  enable  the 
stockholders  to  pool  the  stock  and  to  con- 
trol the  corporation  by  a  voting  trust.  The 
plaintiff,  upon  whose  complaint  the  agree- 
ment was  declared  invalid,  was  not  a  party 
to  the  agreement,  but  a  purchaser  of  ten 
shares  of  the  stock  which  had  been  pooled. 

The  agreement  in  Bridgers  v.  First  Nat. 
Bank  had  the  characteristic  features  of  a 
voting  trust,  the  stock  of  a  national  bank 
having  been  transferred  to  trusteeii  for  a 
term  of  fifteen  years,  with  full  authority 
during  that  term  to  vote  the  same.  Tliere 
was  a  further  provision  by  which  the  as- 
senting stockholders,  in  the  Qvent  of  their 
desiring  to  pledge  or  sell  the  stock,  gave  an 
option  to  the  trustees  to  pledge  or  sell  it 
for  them  at  its  book  value.  The  majority 
opinion,  which  reviews  the  grounds  of  their 
former  decisions,  declares  '^hat  the  voting 
trust  agreement  in  the  present  case  is  in 
contravention  of  a  wise  public  policy,  op- 
posed in  our  opinion  to  a  proper  construc- 
tion of  the  Federal  statutes  governing  the 
management  of  national  banks."  Brown,  J., 
who  concurred  in  the  decision  in  the  Shep- 
pard Case,  dissented  in  the  case,  and  his 
dissenting  opinion  contains  a  thorough 
discussion  of  the  subject.  He  admitted  that 
the  principle  of  the  decision  in  the  Sheppard 
Case,  if  adhered  to,  would  control  this 
case,  but  was  convinced  that  the  principle 
there  enunciated  should  be  somewhat  modi- 
fied, and  expressed  his  approval  of  the  con- 
clusion formulated  in  the  note  in  16  L.R.A. 
(N.S.)  1136,  referred  to  at  the  beginning 
of  this  note.  From  the  facts  in  the  case 
as  set  out  in  the  dissenting  opinion,  it 
would  seem  that  there  was  no  question  but 
that  the  trust  agreement  in  this  instance 
was  devised  honestly  and  in  good  faith,  to 
prevent  a  national  bank  which  had  been 
31  L.R.A.(N.S.) 


honestly  and  successfully  conducted  by  its 
promoters,  from  falling  into  the  control  of 
another  person  who,  to  secure  the  control, 
had  in  some  instances  paid  several  times  the 
book  value  of  the  stock.  It  is  further 
stated  in  that  opinion  that,  in  consequence 
of  the  rumor  that  he  had  obtained  coutrul, 
the  deposits  had  been  largely  withdrawn, 
and  the  remaining  stock  iiad  declined  in 
value  until  there  was  no  market  for  it^ 
These  facts,  if  established  in  the  case,  of 
course,  emphasize  the  rigidity  of  tiie  po- 
sition taken  by  the  majority,  which  con- 
demns such  voting  trusts  as  contrary  tu 
public  policy,  irrespective  of  the  gocd  faith 
of  the  parties,  and  the  propriety  of  the 
ultimate  purpose  sought  to  be  accompli sIicU 
:u  the  particular  instance. 

The  case  of  Clark  v.  National  Steel  k 
Wire  Co.  82  Conn.  178,  72  Atl.  930,  is  not 
in  point,  as  it  merely  holds  that  the  com- 
pensation of  the  depositary  or  transfer 
agent  named  by  a  voting  trust  agreement 
is  not  a  legitimate  charge  against  the  cor- 
poration, which  may  be  allowed  by  a  re- 
ceiver, even  though  the  corporation  had  been 
accustomed  to  pay  for  such  services. 

While  not  within  the  scope  of  these 
notes,  since  the  effort  to  preserve  control 
of  the  corporation  was  by  means  of  pur- 
chase of  stock,  attention  may  be  called  to 
the  case  of  Robotham  v.  Prudential  Ins. 
Co.  64  N.  J.  Eq.  673,  53  Atl.  842,  where 
the  parties  in  control  of  a  life  insurance  com- 
pany sought  to  perpetuate  that  control  by 
an  arrangement  under  which  that  corp<>- 
ration  was  to  purchase  a  majority  interest 
in  the  stock  of  another  corporation,  and  the 
latter  to  purchase  a  majority  interest  in  the 
stock  of  the  former.  This  agreement  was 
held  invalid,  among  other  reasons,  because 
it  would  be  a  violation  of  the  fiduciary 
duty  of  the  directors  of  the  insurance  com'- 
pany  to  its  stockholders.  The  court  re- 
marked incidentally  that  no  voting  trust 
case  had  been  presented  which  presented 
a  more  flagrant  violation  of  the  right  which, 
under  various  limitations,  is  accorded  to  the 
stockholder  having  the  business  of  its  cor- 
poration controlled  by  the  pecuniary  in- 
terest which  is  at  stake. 
«  As  stated  in  the  earlier  note,  these  notes^ 
do  not  cover  cases  like  Weber  v.  Delia 
Mountain  Min.  Co.  14  Idaho,  404,  94  Pac 
441,  involving  the  right  of  stockholders  to 
combine  their  holdinpfs  or  agreements  for 
the  election  of  a  particular  officer. 

G.  H.  P. 
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by  proxies.  Power  delegated  to  judgment 
and  discretion  must  be  exercised  in  per- 
son. 

Taylor  V.  Griswold,  14  N.  J.  L.  222, 27  Am. 
Dec.  33;  Com.  ex  rel.  Verrce  v.  Bringhurst, 

103  Pa.  134,  49  Am.  Uep.  119;  Perry  v.  Tus- 
kaloosa  Cotton  Seed  Oil  Mill  Co.  93  Ala. 
364,  9  So.  217;  Craig  v.  First  Presby. 
Church,  88  Pa.  42,  32  Am.  Rep.  417;  Har- 
ben  V.  Phillips,  L.  R.  23  Ch.  Div.  14,  48 
L.  T.  N.  S.  331,  31  Week.  Rep.  173;  Re 
St.  Lawrence  S.  B.  Co.  44  N.  J.  L.  629; 
People's  Home  Say.  Bank  v.   Superior  Ct. 

104  Cal.  649,  29  L.R.A.  844,  43  Am.  St. 
Rep.  147,  38  Pac.  452. 

Where  the  sole  object  of  a  voting  trust 
agreement  is  to  control  the  corporation, 
t.  Q  agreement  is  illegal  and  contrary  to 
pu'>lic  policy. 

Shepaug  Voting  Trust  Cases,  60  Conn. 
676,  24  Atl.  34;  White  v.  Thomas  Inflat- 
able Tire  Co.  62  N.  J.  Eq.  183,  28  Atl.  76; 
Griffith  V.  Jewett,  9  Ohio  Dec.  Reprint, 
627;  1  Beach,  Priv.  Corp.  1891,  §§  306,  307; 
Cone  y.  Russell,  48  N.  J.  Eq.  208,  21  Atl. 
847;  Taylor  y.  Griswold,  14  N.  J.  L.  222, 
27  Ain.  Dec.  33;  Kreissl  v.  Distilling  Co. 
61  N.  J.  Eq.  6,  47  Atl.  471;  Chapman  v. 
Bates,  00  N.  J.  Eq.  17,  46  Atl.  591,  61  N. 
J.  Eq.  658,  88  Am.  St.  Rep.  459,  47  Atl. 
638;  Clowes  v.  Miller,  60  N.  J.  Eq.  179,  47 
Atl.  345;  Robotham  y.  Prudential  Ins.  Co. 

64  N.  J.  Eq.  673,  63  Atl.  842;  Warren  v. 
Pim,  65  N.  J.  Eq.  36,  66  Atl.  66,  66  N.  J. 
Eq.  353;  69  Atl.  773;  29  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1077,  art.  Voting  Trusts; 
Harvey  v.  Linville  Improv.  Co.  118  N.  C. 
693,  32  L.R.A.  265,  54  Am.  St.  Rep.  749, 
24  S.  E.  481);  Morel  y.  Hoge,  16  L.R.A. 
(N.S.)  1137,  and  note,  130  Ga.  625,  61  S. 
E.  487,  14  A.  k  E.  Ann.  Cas.  935;  Clarke  y. . 
Central  R.  k  Bkg.  Co.  16  L.R.A.  683,  60  | 
Fed.  338;  Hafer  y.  New  York,  L.  E.  k  W.  R. 
Co.  9  Ohio  Dec.  Reprint,  470;  State  ex  rel. 
Watson  y.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.RA.  145,  34  Am.  St  Rep. 
641,  30  N.  E.  279;  Ohio  &  M.  R  Co. 
▼.  State,  49  Ohio  St.  668,  32  N.  E.  033; 
Vanderbilt  y.  Bennett,  6  Pa.  Co.  Ct.  103; 
Gage  V.  Fisher,  6  N.  D.  297,  31  L.R.A.  557, 

65  N.  W.  809;  Gould  y.  Head,  38  Fed.  880; 
Fisher  y.  Bush,  35  Ilun,  641;  Sullivan  v. 
Parkes,  69  App.  Diy.  221,  74  N.  Y.  Supp. 
787;  Knickerbocker  Invest.  Co.  y.  Voorhees, 
100  App.  Div.  414,  91  N.  Y.  Supp.  816. 

The  right  to  vote  by  proxy  does  not  vali- 
date voting  trust  agreements. 

Warren  y.  Pim,  66  N.  J.  Eq.  353,  59  Atl. 
782;  Ex  parte  Holmes,  6  Cow.  426;  Re 
Br.rker,  6  Wend.  509. 

If  the  agreement  of  February  1,  1907, 
does  create  a  trust,  it  is  a  dry  trust,  which 
a  court  of  equity  will  tei*minate  where  a 
bill  for  that  purpose  has  been  filed  by  the 
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cestui  que  trust.  Hence,  one  purchasing 
the  trust  certificates  can  revoke  the  voting 
power  attempted  to  be  granted  by  the  trust 
agreement. 

Shepaug  Voting  Trust  Cases,  60  Conn. 
576,  24  Atl.  32;  Vanderbilt  v.  Bennett,  6 
Pa.  Co.  Ct.  193;  Griffith  y.  Jewett,  9  Ohio 
Dec.  Reprint,  627;  Fisher  y.  Bush,  35  Hun, 
641;  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21 
Atl.  847;  United  Waterworks  Co.  y.  Omaha 
Water  Co.  164  N.  Y.  41,  68  N.  E.  68;  White 
v.  Thomas  Inflatable  Tire  Co.  52  N.  J.  Eq. 
178,  28  Atl.  76;  Kreissl  v.  Distilling  Co. 
61  N.  J.  Eq.  6,  47  Atl.  471 ;  Warren  v.  Pim, 
66  N.  J.  Eq.  36,  66  Atl.  66,  66  N.  J.  Eq.  363, 
59  Atl.  773;  Hafer  v.  New  York,  L.  E.  k 
W.  R.  Co.  9  Ohio  Dec.  Reprint,  470;  Wood- 
ruflr  y.  Dubuque  &  S.  C.  R.  Co.  30  Fed.  91; 
1  Thomp.  Corp.  2d  ed.  §  900;  Mobile  k  O. 
R.  Co.  y.  Nicholas,  98  Ala.  118,  12  So.  723; 
Clarke  y.  Central  R.  k  Bkg.  Co.  16  L.RA. 
683,  50  Fed.  338. 

A  stockliolder  cannot  give  an  irrevocable 
proxy. 

Elliott,  Priv.  Corp.  2d  ed.  pp.  130,  131, 
note  5;  2  Cook,  Corp.  5th  ed.  §  610  and 
cases  cited;  29  Am.  k  Eng.  Enc.  Law,  2d 
ed.  pp.  1078,  1079;  1  Beach,  1891,  Piiv.  Corp. 
p.  603;  Clowes  y.  Miller,  60  N.  J.  Eq.  179, 
47  Atl.  345;  Vanderbilt  y.  Bennett,  6  Pa. 
Co.  Ct.  193;  1  Beach,  Priy.  Corp.  §  306; 
Pooling  Contracts  and  Public  Policy,  31 
Am.  L.  Rev.  243. 

The  trust  is  a  separate  trust  as  to  each 
certificate  holder.  There  is  no  privity  be- 
tween the  trust  certificate  holders  of  the 
stock  put  under  the  voting  trust,  but  the 
same  can  be  recovered  back  by  each,  since 
the  agreement  is  revocable.  Each  trustee 
is  a  separate  trustee  for  each  certificate 
holder,  whose  sole  right  in  the  premises  is 
to  call  for  the  number  of  shares  of  stock 
represented  by  his  voting  trust  certificates. 
Trust  certificate  holders  who  do  not  desire 
a  return  of  their  stock  need  not  be  inter- 
fered with. 

1  Beach  Corp.  1891,  §  307;  1  Thomp. 
Corp.  2d  ed.  §  892;  Cook,  Stockholders,  2d 
ed.  §  503a,  p.  633,  k  note.  Id.  §  603,  p.  644. 

Courts  of  equity  will  always  terminate  a 
trust,  even  where  the  same  has  a  legitimate 
object,  provided  the  beneficiaries  are  8ui 
funs  and  desire  its  termination,  although 
all  the  objects  and  purposes  of  the  trust 
have  not  yet  been  accomplished.  If  no 
good  purpose  will  be  served  by  a  continuance 
of  the  trust,  and  those  interested  will  not 
be  benefited,  the  mere  objection  of  the  trus- 
tees to  its  termination  will  be  unavailing. 

2  Perry,  Trusts,  §  920;  29  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  1079,  text  k  notes  4-6; 
Woodruff  y.  Dubuque  k  S.  C.  R.  Co.  30  Fed. 
93;  Armistad  v.  Hartt,  97  Va.  316,  33  S.  E. 
316;    Laurel    Creek,    Coal    k   Coke   Co.   ▼. 
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Browning,  99  Va.  536,  39  S.  E;  156;  Thorn 
V.  Thorn,  96  Va.  413,  28  S.  E.  683. 

The  statutory  provision  that  "the  right 
of  any  person  holding  stock  in  a  representa- 
tive or  in  a  fiduciary  capacity,  to  represent 
such  stock  at  meetings  of  any  corporation, 
and  to  vote  thereon,  shall  he  as  provided 
by  any  agreement  heretofore  or  hereafter 
made  between  such  person  and  the  bene- 
ficial owner,  concerning  such  stock  or  the 
right  to  vote  thereon,"  does  not  admit  of 
one  holding  stock  in  a  fiduciary  capacity 
voting  it  where  the  trust  itself  is  contrary 
to  public  policy,  since  the  general  words 
must  be  limited  to  lawful  acts. 

Ex  parte  Holmes,  6  Cow.  426;  Brewster 
T.  Hartley,  37  Cal.  16,  99  Am.  Dec.  237; 
Re  Barker,  6  Wend.  609;  2  Lewis's  Suther- 
land Stat.  Consir.  2d  ed.  §  490,  p.  916; 
Hanger  v.  Com.  107  Va.  872,  14  L.R.A. 
(N.S.)  683,  60  S.  E.  67;  McKee  v.  United 
States,  104  U.  S.  287,  293,  41  L.  ed.  437,  439, 
17  Sup.  Ct.  Rep.  92;  Immigration  Soc.  v. 
Com.  103  Va.  46,  48  S.  E.  509;  Audenried 
T.  East  Coast  Mill  Co.  68  N.  J.  £q.  466, 
69  Atl.  677. 

The  February  agreement  was  without 
valuable  consideration. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  26  L.  ed.  950;  Smith  v.  San  Francisco 
&  N.  P.  R.  Co.  115  Cal.  584,  36  L.R.A.  309, 
66  Am.  St.  Rep.  119,  47  Pac.  682;  White  v. 
Thomas  Inflatable  Tire  Co  62  N.  J.  Eq.  178, 
28  Atl.  76;  Warren  v.  Pirn,  66  N.  J.  Eq. 
353,  69  Atl.  773. 

The  consent  of  all  the  certificate  holders 
is  not  needed  to  terminate  the  February 
agreement. 

Shepaug  Voting  Trust  Cases,  60  Conn. 
663,  24  Atl.  32;  Woodruff  v.  Dubuque  &  S. 
C.  R.  Co.  30  Fed.  91;  Kreissl  v.  Distilling 
Co.  61  N.  J.  Eq.  6,  47  Atl.  471;  White  v. 
Thomas  Inflatable  Tire  Co.  62  N.  J.  Eq. 
178,  28  Atl.  76;  Moses  v.  Scott,  84  Ala.  608, 
4  So.  742;  Vanderbilt  v.  Bennett,  6  Pa.  Co. 
Ct.  193;  Smith  v.  San  Francisco  &  N.  P. 
R.  Co.  115  Cal.  584,  35  L.R.A.  309,  56  Am. 
St.  Rep.  119,  47  Pac.  582;  1  Thomp.  Corp. 
2d  ed.  §  892,  p.  1095;  1  Beach,  Priv.  Corp. 
1891,  §  307;  29  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1079,  and  notes  4-6. 

The  fundamental  law  with  which  stock- 
holders in  corporations  charged  with  public 
duties  should  comply  is  that  the  power  or 
franchise  to  vote  and  manage  the  corpora- 
tion can  only  be  delegated  by  the  superior 
authority  of  the  state. 

Taylor  v.  Griswold,  14  N.  J.  L.  222,  27 
Am.  Dec.  33;  Com.  ex  rel.  Berree  v.  Bring- 
hurst,  103  Pa.  134,  49  Am.  Rep.  119;  Perry 
V.  Tuskaloosa  Cotton  Seed  Oil  Mill  Co.  93 
Ala.  364,  9  So.  217;  Craig  v.  First  Presby. 
31  L.R.A.(N.S.) 


I  Church,  88  Pa.  42,  32  Am.  Rep.  417 ;  Har- 
ben  V.  Phillips,  L.  R.  23  Ch.  Div.  14,  48 
L.  T.  N.  S.  334,  31  Week.  Rep.  173:  Re  St. 
Lawrence  S.  B.  Co.  44  N.  J.  L.  529 ;  People's 
Home  Sav.  Bank  v.  Superior  Ct.  29  L.R.A. 
844,  and  note,  104  Cal.  649,  43  Am.  St. 
Rep.  147,  38  Pac.  452. 

Messrs.  Montairue  A  Montasne,  for  ap- 
pellee  Security   Ins.   Co.: 

Voting  agreements  are  valid.  The  sole 
question  is  whether  the  agreements  are  fair- 
ly and  honestly  made,  with  the  intent  to 
benefit  not  only  the  trust  certificate  holders, 
but  the  whole  corporation. 

Note  in  16  L.R.A.(N.S.)  1140;  Brown  v. 
Pacific  Mail  S.  S.  Co.  5  Blatchf.  25,  Fed. 
Cas.  Ko.  2,025;  Faulds  v.  Yates,  57  111.  410, 

11  Am.  Rep.  25,  3  Mor.  Min.  Rep.  551; 
Mobile  A  O.  R.  Co.  v.  Nicholas,  98  Ala.  92, 

12  So.  723;  Hey  v.  Dolphin,  92  Huu,  230, 
36  N.  Y.  Supp.  627;  Smith  v.  San  Fran- 
cisco &  N.  P.  R.  Co.  115  Cal.  684,  36  L.R.A. 
309,  66  Am.  St.  Rep.  119,  47  Pac.  582; 
Brightman  y.  Bates,  176  Mass.  105,  65  N.  E. 
809;  2  Cook,  Corp.  6th  ed.  §  622f,  p.  1722: 
Chapman  v.  Bates,  61  N.  J.  Eq.  658,  8S 
Am.  St  Rep.  459,  47  Atl.  638;  Lord  v. 
Equitable  Life  Assur.  Soc.  57  Misc.  417, 
108  N.  Y.  Supp.  07;  Beach,  Priv.  Corp. 
§  866,  p.  1347;  2  Machen,  Corp.  §§  12G9, 
1270,  p.  1051,  3054. 

Voting  trusts   are   not  proxies. 

Machen,  Corp.  §  1268,  p.  1050. 

Mutual  promises  constitute  a  valuable 
consideration  in  voting  contracts. 

American  Agri.  Chemical  Co.  v.  Kennedy, 
103  Va.  171,  48  S.  E.  868;  4  Minor,  Inst. 
2d  ed.  17;  Smith  v.  San  Francisco  &  N.  P. 
R.  Co.  116  Cal.  684,  36  L.R.A.  314,  66  Am. 
St.  Rep.  119,  47  Pac.  682;  Machen,  Corp. 
f§  1270,  p.  1054;  Warren  v.  Pim,  66  N.  J. 
Eq.  410,  69  Atl.  773. 

The  duty  of  voting,  incident  to  the  legal 
title,  made  the  trust  an  active  one. 

Brightman  v.  Bates,  175  Mass.  105,  55  N. 
E.  809;  2  Machen,  Corp.  §  1269,  p.  1051 ; 
Warren  v.  Pim,  66  N.  J.  Eq.  410,  59  Atl. 
773. 

Messrs.  Pam  &  Hard  and  Braxton  St 
Eggleston,   for  trustees: 

The  agreement  was  based  upon  a  valuable 
consideration. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  683,  4  L.  ed.  670;  County  Ct.  v. 
Hall,  61  W.  Va.  269,  41  S.  E.  122;  Machen, 
Corp.  p.  1054. 

The  trust  is  executed,  and  it  is  wholly 
immaterial  if  the  same  was  without  con- 
sideration. 

Stone  V.  Hackett,  12  Gray,  227;  Perry, 
Tr.  5th  ed.  §  98;  Massey  v.  Huntington, 
118  III.  80,  7  N.  E.  273;  Dartmouth  College 
V.  Woodward,  4  Wheat,  683,  4  L.  ed.  670. 

Where  the  terms  of  the  instrument  creat> 
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iiig  a  trust  invested  the  trustees  with  the 
legal  titlC;  and  sufTiciently  implied  a  right 
to  hold  and  manage  the  estate  until  a  cer- 
tain event,  the  trust  is  active. 

Clarke's  Appeal,  70  Conn.  196,  39  Atl. 
155;  Carney  v.  Byron,  19  R.  I.  283,  36  Atl. 
5;  First  Nat.  Bank  v.  Nashville  Trust  Co. 
(Tenn.)  6?  S.  W.  401;  Hemphill's  Estate, 
180  Pa.  95,  36  Atl.  400;  Brightman  v. 
Bates,  175  Mass.  106,  55  N.  E.  809;  Warren 
V.  Pirn,  66  N.  J.  Eq.  410,  69  Atl.  705; 
Machen,  Corp.  §  1269;  Mobile  &  O.  R.  Co. 
V.  Nicholas,  98  Ala.  92,  12  So.  731. 

The  trust  cannot  be  terminated,  except 
with  the  consent  of  all  beneficiaries. 

Warren  v.  Pim,  66  N.  J.  Eq.  410,  69  Atl. 
794;  Carney  v.  Byron,  19  R.  I.  283,  36  Atl. 
5;  Re  Thurston,  154  Mass.  596,  26  Am.  St. 
Rep.  278,  29  N.  E.  853;  Armistad  v.  Hartt, 
97  Va.  320,  33  S.  E.  316;  Perry,  Tr.  5th  ed. 
§  920;  Machen,  Corp.   §  1269. 

The  agreement  is  not  merely  a  proxy,  and 
cannot  be  revoked. 

Chapman  v.  Bates,  61  N.  J.  Eq.  658,  88 
Am.  St.  Rep.  459,  47  Atl.  638;  Smith  v. 
San  Francisco  &  N.  P.  R.  Co.  115  Cal.  684, 
35  L.R.A.  309,  56  Am.  St.  Rep.  119,  47  Pac. 
587;  Greene  v.  Nash,  85  Me.  148,  26  Atl. 
1114. 

When  the  legislature  speaks  upon  a  sub- 
ject upon  which  it  has  the  constitutional 
power  to  legislate,  public  policy  is  what 
the  statute  passed  by  it  indicates. 

Harding  v.  American  Glucose  Co.  182 
111.  651,  64  L.R.A.  738,  74  Am.  St.  Rep.  189, 
55  N.  E.  599;  Vermont  &  C.  R.  Co.  v.  Ver- 
mont C.  R.  Co.  34  Vt.  1;  United  States  v. 
Trans-Missouri  Freight  Assd.  166  U.  S.  290, 
41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540;  Nor- 
folk  &  W.  R.  Co.  v.  Tanner,  100  Va.  392, 
41  S.  E.  721;  Northern  C.  R.  Co.  v.  Wal- 
worth, 193  Pa.  207,  44  Atl.  255;  License  Tax 
Cases,  5  Wall.  469,  18  L.  ed.  600;  Brown 
V.  Speyers,  20  Gratt.  311;  Boynton  v.  Mc- 
Neal,  31  Gratt.  464;  St.  Louis  Min.  &  Mill. 
Co.  V.  Montana  Min.  Co.  171  U.  S.  655,  43 
L.  ed.  322,  19  Sup.  Ct.  Rep.  61,  19  Mor.  Min. 
Rep.  676. 

Even  in  the  absence  of  a  statute  author- 
izing (either  expressly  or  impliedly)  a  so- 
called  "voting  trust,*'  public  policy  does 
not  forbid  the  separation  of  the  voting 
power  from  beneficial  interest  in  stock,  or 
the  vesting  of  the  voting  power  in  one  man 
and  the  entire  beneficial  interest  in  another. 

Brown  v.  Pacific  Mail  S.  S.  Co.  5  Blatchf. 
525,  Fed.  Cas.  No.  2,026;  Greene  v.  Nash, 
85  Me.  148,  26  Atl.  1114;  Mobile  &  O.  R. 
Co.  v.  Nicholas,  98  Ala.  92,  12  So.  723; 
Smith  V.  San  Francisco  k  N.  P.  R.  Co. 
115  Cal.  584,  35  L.R.A.  309,  66  Am.  St.  Rep. 
119,  47  Pac.  582;  Haines  v.  Kinderhook  A 
n.  R.  Co.  33  App.  Div.  154,  53  N.  Y.  Supp. 
308;  Chapman  v.  Bates,  61  N.  J.  Eq  658, 
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88  Am.  St.  Rep.  450,  47  Atl.  638;  Bright- 
man  V.  Bates,  175  Mass.  105,  55  N.  E.  809; 
Warren  v.  Pim,  66  N.  J.  Eq.  410,  69  Atl. 
773;  White  v.  Snell,  35  Utah,  434,  100  Pac. 
928;  2  Cook,  Corp.  §  622f,  pp.  732,  733; 
Morawetz,  Corp.  2d  ed.  §  483;  Machen,  Corp. 
§§  1268,  1272;  Thomp.  Corp.  2d  ed.  §  893. 

In  considering  the  question  whether  or 
not  the  trust  agreement  involved  is  con- 
trary to  public  policy,  the  only  question 
to  be  determined  is:  Does  that  agreement 
on  its  face  require  anything  unlawful  to  be 
done?  Do  its  terms  require  anything  to  be 
done  which  the  court  could  not  sanction  if 
done  by  a  stockholder  in  person? 

Com.  ex  rel.  Langdon  v.  Patterson,  168 
Pa.  476,  27  Atl.  998;  White  v.  Snell,  35 
Utah,  434,  100  Pac.  928;  Re  Brandeth,  58 
App.  Div.  676,  69  N.  Y.  Supp.  144;  Kauf- 
man V.  Clinrlottesville  Woolen  Mills,  03  Vu. 
673,  25  S.  E.  1003;  Machen,  Corp.  §  1266- 
(b) ;  Shepaug  Voting  Trust  Cases,  60  Conn. 
576,  24  Atl.  34;  Cone  v.  Russell,  48  N.  J. 
Eq.  208,  21  Atl.  847;  White  v.  Thomas  In- 
flatable  Tire  Co.  62  N.  J.  Eq.  178,  28  Atl. 
75;  Kreissl  v.  Distilling  Co.  61  N.  J.  Eq. 
5,  47  Atl.  471;  Warren  v.  Pim,  06  N.  J. 
Eq.  353,  59  Atl.  773;  Morel  v.  Hoge,  130 
Ga.  626,  16  L.R.A.(N.S.)  1136,  61  S.  E.  487, 
14  A.  &  E.  Ann.  Cas.  935;  Brown  v.  Pa- 
cific Mail  S.  S.  Co.  6  Blatchf.  526,  Fed.  Cas. 
No.  2,025;  Greene  v.  Nash,  86  Me.  148, 
26  Atl.  1114;  Mobile  &  O.  R.  Co.  v.  Nicho- 
las, 98  Ala.  92,  12  So.  723;  Smith  v.  San 
Francisco  &  N.  P.  R.  Co.  115  Cal.  684, 
35  L.R.A.  309,  50  Am.  St.  Rep.  119,  47  Pac. 
582;  Haines  v.  Kinderhook  &  H.  R.  Co.  33 
App.  Div.  154,  63  N.  Y.  Supp.  368;  Chapman 
V.  Bates,  61  N.  J.  Eq.  058,  88  Am.  St.  Rep. 
459,  47  Atl.  638;  Brightman  v.  Bates,  175 
Mass.  105,  65  N.  E.  809;  White  v.  Snell, 
35  Utah,  434,  100  Pac.  928;  Thomp.  Corp. 
2d  ed.  §  803;  Cook,  Corp.  6th  ed.  §  622f; 
note  in  10  L.R.A.(N.S.)    1140. 

Keith,  P.,  delivered  the  opinion  of  the 
court : 

The  Carnegie  Trust  Company  and  Robert 
J.  Davidson  filed  their  bill  in  the  chancery 
court  of  the  city  of  Richmond,  from  which 
it  appears  that  the  Carnegie  Trust  Com- 
pany is  the  holder  and  owner  of  certain 
voting  trust  certificates,  representing  12,- 
200  shares  of  the  capital  stock  of  the  Se- 
curity Life  Insurance  Company  of  America, 
and  188  shares  of  the  capital  stock  of  that 
company;  that  Robert  J.  Davidson,  trustee 
of  the  Guarantee  Title  &  Trust  Company  of 
Pittsburg,  is  the  holder  of  voting  trust  cer- 
tificates representing  12,667  shares  of  the 
capital  stock  of  said  Security  Life  Insurance 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Vir- 
ginia, with  its  principal  office  in  the  city  of 


1192 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Jum, 


Richmond,  and  its  chief  executive  offices  in 
the  city  of  Chicago,  state  of  Illinois;  that 
the  principal  business  of  the  insurance  com- 
pany is  to  do  a  general  life  insurance  busi- 
ness; and  that  there  have  been  legally  is- 
sued and  are  now  outstanding  60,000  shares 
of  its  capital  stock,  each  of  the  par  value 
of  $10.  The  bill  then  sets  out  in  detail  the 
negotiations  entered  into  between  certain 
named  persons,  which  resulted  in  what  is 
known  as  th.e  "February  agreement,''  from 
which  it  appears  that,  by  an  agreement 
made  the  Ist  day  of  February,  1907,  be- 
tween Otis,  Johnson,  Durbin,  Kieran  and 
DufT,  parties  of  the  first  part,  who  are 
named  as  ''trustees,"  and  other  parties  of 
the  second  part,  who  are  named  as  ''sub- 
scribers,*' the  trustees  have  agreed  to  pur- 
chase 30,000  shares  of  the  capital  stock  of 
the  Security  Life  Insurance  Company  of 
America,  all  of  which  stock  ha4  been  issued 
and  stands  on  the  books  of  the  company  in 
the  names  of  the  trustees.  "And  whereas 
said  subscribers  have  arranged  to  procure 
an  interest  in  said  shares  so  purchased,  as 
hereinafter   provided;    and 

"Whereas,  all  parties  hereto,  in  order  to 
promote  and  protect  the  value  of  said  stock, 
and  to  secure  the  satisfactory  management 
of  said  security  company  for  a  period  of 
years,  are  desirous  that  the  title  to  all  of 
said  stock  shall  at  all  times  stand  on  the 
books  of  said  security  company  in  the  name 
of  the  trustees,  during  the  continuance  of 
this  agreement,  and  that  said  stock  shall 
be  held  together  in  one  block,  and  voted  as 
tlie  trustees,  or  a  majority  of  them,  may  de- 
termine, for  the  period  of  twenty-five  (25) 
years   from   February   1,   1907;    and 

"Whereas,  said  sale  of  said  interest  in 
fflid  stock  to  the  8iil)seribers  has  been  made 
by  the  trustees,  and  accepted  by  said  sub- 
scribers, upon  tlie  express  condition  that  the 
same  should  not  vest  in  the  subscribers  any 
riglit  to  vote  said  stock  during  the  period 
of  this  agreement,  or  any  title  thereto,  ex- 
cept such  rights  as  are  in  terms  conferred 
by  the  trustees'  certificates,  hereinafter  pro- 
vided to  be  issued  by  the  trustees;  and 

"Whereas,  said  Otis,  Jolinson,  and  Durbin, 
the  three  trustees  first  named  above,  now 
hold  as  trustees  under  a  trust  agreen:ent, 
dated  June  14,  1906,  certain  shares  of  tlie 
capital  stock  of  said  security  company,  and 
have  issued  luidcr  that  trust  agreement  cer- 
tain trustees'  certificates  to  various  par- 
ties;  and 

"Whereas,  the  said  Otis,  Johnson,  and 
Durbin  have  agreed  to  procure  tlie  exchange 
of  the  trustees'  certificates  issued  by  tlipra 
under  said  agreement  of  date  June  14,  1006. 
in  exchange  for  the  trustees'  certificates 
calling  for  a  like  amount  of  stock  to  be  is- 
sued as  hereinafter  provided; 
31  L.R.A.(N.S.) 


<n 


Now,  therefore,  it  is  agreed  by  and  be- 
tween tlie  parties  hereto,  in  consideration 
of  the  premises,  and  of  their  mutual  cove- 
nants each  with  the  other,  as  follows: 

"First.  Each  subscriber  hereto,  or  to  any 
counterpart  hereof,  agrees  to  pay  to  the 
trustees,  upon  the  signing  of  this  agreement, 
the  amount  set  opposite  his  respective  name, 
and  for  each  twenty-five  ($25)  dollars  so 
paid,  each  subscriber,  his  legal  representa- 
tive, or  assigns,  shall  be  entitled  to  receive, 
at  the  expiration  of  this  agreement,  one 
share  of  the  capital  stock  of  said  Security 
Life  &  Annuity  Company  of  America.  The 
sums  paid  by  the  subscribers  shall  be  used 
and  retained  by  the  trustees  as  their  own 
property,  for  the  purchase  price  of  the  trus- 
tees' certificates  to  be  issued  to  subscribers 
as  hereinafter  provided.  Provided,  however, 
that  the  subscribers  to  the  trust  agreement 
dated  June  14,  1906,  who  become  parties 
hereto  as  provided  in  the  succeeding  clause 
hereof,  shall  not  be  required  to  pay  any 
money  to  the  trustees,  the  surrender  of  their 
trustees'  certificates  issued  under  said  agree- 
ment of  June  14,  1006,  being  accepted  by 
the  parties  hereto  in  lieu  of  other  payment." 

It  then  provides  that  the  subscribers  to 
the  trust  agreement  of  June  14,  1906,  may 
become  parties  to  the  agreement  of  Febru- 
ary 1,  1907,  by  signing  the  last-named  agree- 
ment and  surrendering  the  trustees'  certifi- 
cates held  by  them  under  the  agreement  of 
June  14,  1906,  and  shall  then  be  entitled  to 
receive  trustees'  certificates  issued  under  the 
agreement  of  February  1,  1907,  in  strict 
accordance  with  its  terms;  it  being  ex- 
pressly stipulated  upon  the  face  of  each  cer- 
tificate that  "no  voting  right  passes  by 
or  under  this  certificate,  or  by  or  under  any 
agreement,  expressed  or  implied.  This  cer- 
tificate is  issued  under  and  pursuant  to  the 
terms  of  a  certain  agreement  dated  Febru- 
ary 1,  1907,  entered  into  by  and  between 
Josep'ii  E.  Otis,  W.  O.  Johnson,  W.  T.  Dur- 
bin, P.  J.  Kieran,  and  Edward  E.  DufT,  as 
trustees  of  the  first  part,  and  sundry  other 
subscribers  to  said  agreement,  of  the  second 
part.  This  certificate  is  transferable  only 
on  the  books  of  the  undersigned  trusteee,  by 
the  registered  holder,  either  in  person  or  by 
attorney  duly  authorized,  according  to  the 
rules  established  for  that  purpose  by  the 
trustees,  and  on  surrender  hereof;  and  un- 
til so  transferred,  the  trustees  may  treat 
the  registered  holder  as  the  owner  hereof 
for  all  purposes  whatsoever,  except  that  the 
delivery  of  stock  certificates  hereunder  shall 
not  be  made  without  surrender  hereof." 
Provision  is  then  made  in  the  trust  agree- 
ment for  the  termination  of  the  trust  in 
1932,  upon  the  expiration  of  twenty-five 
years,  and  in  the  meantime  for  filling  any 
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vacancy  that  may  occur  among  the  trus- 
tees or  their  successors. 

By  clauses  9  and  10  of  the  "February 
agreement/'  it  is  provided  (clause  0)  that 
"the  trustees  may,  in  their  discretion/  se- 
lect some  bank  in  Chicago  to  act  as  trans- 
fer agent  for  the  trustees'  certificates  here- 
in provided  for.  And  in  that  event,  no 
such  trustees'  certificates  shall  be  valid  un- 
til countersigned  by  such  transfer  agent." 
And  (clause  10)  that  "said  trustees,  or 
their  successors  in  trust,  from  time  to  time, 
shall  vote  the  shares  of  stock  embraced  in 
this  agreement  at  all  meetings,  general  or 
special,  of  the  stockholders  of  said  security 
company,  upon  any  matter,  proposition,  or 
thing  which  may  be  submitted  to  any  such 
meeting;  and  they  shall  possess  in  that  re- 
spect the  same  powers  as  though  they  were 
the  sole,  unrestricted  owners  of  such  stock. 
The  trustees  may  use  said  voting  power  in 
the  election  of  any  such  trustees  as  officers 
or  directors  of  said  security  company." 

The  bill  does  not  charge  that  the  agree- 
ment dated  February  1, 1907,  and  filed  as  an 
exhibit  with  the  bill,  was  procured  by  fraud; 
it  does  not  charge  that  it  is  fraudulent  upon 
its  face;  and  there  is  no  charge  of  any 
fraudulent  purpose  or  act  upon  the  part  of 
the  trustees  or  any  other  person,  natural 
or  artificial,  who  is  made  a  party  to  the 
bill.  The  true  purpose  and  sole  object  of 
the  bill  is  to  attack  the  "February  agree- 
ment," as  creating  what  is  known  as  a 
•'voting  trust,"  upon  the  grounds:  (1) 
That  the  agreement  was  without  considera- 
tion; and  (2)  that  all  such  contracts  are 
void  as  against  the  laws  of  this  common- 
wealth, which,  from  motives  of  public 
policy,  will  not  tolerate  a  separation  of 
the  voting  power  from  the  beneficial  owner- 
ship of  stock,  but  will  set  the  seal  of  dis- 
approbation upon  all  attempts  to  accom- 
plish that  result.  This  being  the  real  issue 
presented  by  the  pleadings,  as  we  under- 
stand them,  we  have  not  deemed  it  neces- 
sary or  proper  to  discuss  the  minor  dif- 
ferences existing  between  the  appellants  and 
the  appellees,  as  to  what  are  to  be  deemed 
the  facts  proved  as  presented  by  the  bill 
and  answer,  as  we  do  not  conceive  them  to 
be  material  to  the  questions  to  be  discussed 
and  decided. 

We  are  of  opinion  that  a  sufficient  con- 
sideration to  support  the  "February  agree- 
ment" is  to  be  found  in  the  mutual  prom- 
ises which  it  discloses;  the  promise  of 
each  being  the  consideration  for  the  prom- 
ise of  the  other.  Such  a  consideration,  as 
its  very  terms  import,  will  support  not  only 
an  executed,  but  an  executory,  contract  as 
well.  1  Parsons,  Contr.  464;  Machen, 
Modem  Law  of  Corp.  §  1270. 

If  the  "February  agreement"  were  without 
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consideration,  that,  of  course,  would  end  it. 
Although  resting  upon  a  valuable  considera- 
tion, if  it  had  been  procured  by  fraud,  or  if 
it  were  being  used  to  promote  a  fraudulent 
purpose,  it  would  be  voidable.  But,  as  we 
have  seen,  fraud  is  neither  charged  nor 
proven.  If  it  be  contrary  to  the  public 
policy  of  the  state,  it  is  nevertheless  void, 
though  resting  upon  a  valuable  considera- 
tion. 

As  we  have  seen  in  the  statement  of  the 
case,  each  holder  of  a  trustees'  certificate  is- 
sued under  the  "February  agreement"  took 
it  with  notice  of  every  essential  feature  con- 
tained in  that  agreement, — ^took  it  with  no- 
tice declared  upon  the  face  of  each  certifi- 
cate that  it  was  issued  under  and  purswuit 
to  the  terms  of  a  certain  agreement  dated 
February  1,  1907,  and  tliat  it  was  expressly 
stipulated  that  no  voting  right  passed  by  or 
under  it,  or  by  or  under  any  agreement,  ex- 
press or  implied.  If,  therefore,  the  voting 
trust  be  unlawful,  all  who  dealt  with  those 
certificates  were  apprised  of  its  illegality, 
and  it  might  be  urged  against  them  with 
much  force  that,  if  such  transactions  in- 
volved a  wrong,  they  had  by  their  volun- 
tary act  become  participants  in  that  wrong. 
But  in  this  case  we  shall  waive  all  such  con- 
siderations. 

In  treating  of  the  rule,  "tn  pari  delicto 
potior  est  conditio  defendentis"  this  court, 
in  the  case  of  Harris  v.  Harris,  23  Gratt. 
757,  said:  "This  rule  operates  only  in  cases 
where  the  refusal  of  the  courts  to  aid  either 
party  frustrates  the  object  of  the  transac- 
tion, and  takes  away  the  temptation  to  en- 
gage in  contracts  contra  tonos  mores,  or 
violating  the  policy  of  the  law.  If  it  be 
necessary,  in  order  to  discountenance  such 
transacticns,  to  enforce  such  a  contract  at 
law,  or  to  relieve  against  it  in  equity,  it 
will  be  done,  though  both  the  parties  are 
in  pari  delicto.  The  party  is  not  allowed 
to  allege  his  own  turpitude,  in  such  cases, 
when  defendant  at  law,  or  prevented  from 
alleging  it  when  plaintiff  in  equity,  when- 
ever the  refusal  to  execute  the  contract  at 
law,  or  the  refusal  to  relieve  against  it  in 
equity,  would  give  effect  to  the  original 
purpose,  and  encourage  the  parties  engaging 
in  such  transactions."  Starke  v.  Littlepage, 
4  Rand.  (Va.)  368. 

We  shall,  therefore,  place  the  appellants 
in  the  best  position  it  is  possible  for  them 
to  occupy,  permit  them  to  assail  without 
limit  a  transaction  to  which  they  were 
themselves  parties,  and  to  defeat,  if  con- 
trary to  public  policy,  a  contract  into 
which  they  have  voluntarily  entered. 

We  have  been  referred  to  no  case  in  this 
court,  and  we  know  of  none,  in  which  this 
question  has  arisen;  it  is  of  the  first  im* 
pression  in  this  commonwealth. 
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It  cannot  be  gainsaid  that  in  the  right 
of  property  there  are  three  elements, — the 
legal  title  to  the  property,  the  beneficial  in- 
terest in  it,  and  the  right  of  control  over 
it, — ^and  this  is  conformable  to  the  defini- 
tion of  a  "share  of  stock/'  which  in  1  Cook 
on  Corporations,  6th  ed.  §  312,  is  defined  as 
a  right  which  its  owner  has  in  the  manage- 
ment, profits,  and  ultimate  assets  of  the 
corporation. 

In  the  certificates  under  consideration,  the 
management  is  reserved  to  the  trustees;  the 
profits,  after  charging  them  with  a  just 
proportion  of  expenses,*  pass  as  dividends  to 
the  certificate  holders;  while  the  ultimate 
assets,  in  this,  as  in  other  corporations,  are 
only  to  be  distributed  and  enjoyed  when  the 
corporation  is  terminated. 

There  are  doubtless  cases  which  hold 
such  an  agreement  as  that  of  February  1, 
1907,  to  be  void  as  against  public  policy; 
but  in  many  of  them  the  purpose  was  un- 
lawful, or  there  was  an  effort  to  achieve  a 
lawfiil  purpose  by  questionable  means. 

In  Cone  v.  Russell,  48  N.  J.  Eq.  at  page 
208,  21  Atl.  847,  complainants,  as  executors 
and  trustees,  held  certain  shares  of  stock 
in  an  incorporated  company;  defendants 
held  certain  other  shares  therein  which, 
added  to  those  held  by  complainants,  con- 
stituted a  majority  of  all  the  shares.  Com- 
plainants on  the  one  part,  and  defendants  on 
the  other,  entered  into  a  contract  by  which 
complainants  agreed  to  execute,  and  in  pur- 
suance thereof  did  execute,  a  proxy,  ir- 
revocable for  five  years,  to  defendants  to 
vote  at  all  stockholders'  meetings  upon  the 
complainants'  shares;  and  defendants,  in 
consideration  thereof,  agreed  to  so  vote  said 
shares  as  that  one  of  the  complainants 
should  be  continuously  employed  as  mana- 
ger of  the  corporation,  at  a  salary  of  $2,- 
500  a  year.  It  was  held  that  such  an  agree- 
ment was  void  because  against  public  policy, 
and  because  a  breach  of  trust  by  complain- 
ants. It  is  not  conceivable  that  any  other 
conclusion  could  have  been  reached,  without 
regard  to  the  validity  or  invalidity  of  the 
voting  trust. 

In  the  case  of  White  v.  Thomas  Inflat- 
able Tire  Co.  62  N.  J.  Eq.  178,  28  Atl.  75. 
the  contest  was  upon  three  grounds:  First, 
that  the  original  contract,  by  which  a  mi- 
nority of  stock  was  given  the  perpetual 
right  to  elect  a  majority  of  the  directors, 
and  thus  control  the  affairs  of  the  company, 
was  contrary  to  public  policy  and,  for  that 
reason,  void;  and,  second,  that,  conceding 
the  contract  to  be  valid  and  binding  be- 
tween the  original  parties  so  long  as  only 
83  per  cent  of  the  stock  was  issued,  it  never- 
theless became  nugatory  and  void  as  against 
the  holders  of  the  17  per  cent  of  new  stock, 
as  scon  as  that  was  issued.  In  discussing  | 
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these  questions  the  court  said  that  it  did 
not  find  it  necessary  to  determine  certain 
questions  bearing  upon  the  first  ground  of 
contest  stated,  which  had  relation  to  the 
transfer  of  the  certificates,  because  the  court 
had  come  to  the  conclusion  that  the  second 
position  taken  by  the  complainants  was 
sound.  "The  contracts  in  question  were 
not  made  a  part  of  the  certificate  of  or- 
ganization, or  incorporated  into  the  by- 
laws. Nor,  in  my  judgment,  did  they,  or 
could  they,  be  fastened  upon,  or  in  any  wise 
affect,  the  17,000  shares  of  stock  issued  di- 
rectly to  the  complainants.  And  I  think 
this  is  so,  whetlier  the  complainants  had  or 
had  not  notice  of  these  contracts,  since  they 
did  not  enter  into  or  form  part  of  the  con- 
tract between  the  company  and  the  com- 
plainants as  holders  of  the  new  stock.  As 
such  holders  they  were  entitled  to  have  the 
other  shares  of  stock  in  the  company  stand 
upon  an  equal  footing,  and  to  have  the  af- 
fairs of  the  company  managed  by  a  board 
of  directors  elected  according  to  law,  by  a 
majority  of  all  the  stockholders.  Unless, 
as  the  holders  of  the  new  issue  of  stock, 
they  had  such  right,  they  would  be  deprived 
of  a  valuable  right  belonging  to  t'teir  stock, 
viz.,  the  right  to  combine  with  ot!ier  stock- 
holders to  elect  a  majority  of  the  directors. 
In  fact,  they  would  be  deprived  of  all  voice 
in  the  management  of  the  company,  and  of 
the  right  which  each  stockholder  has  to  the 
benefit  of  the  fundamental  and  salutary 
ru1«  that  the  best  interests  of  the  minority 
art  found  in  a  rule  by  the  majority.**  From 
the  statement  of  facts  it  appears  that  the 
negotiations  for  the  purchase  of  the  17,000 
shares  of  stock  from  the  company  were  car- 
ried on  by  the  complainant  White,  and  there 
was  evidence  tending  to  show  that  before 
he  made  the  purchase  he  had  notice  of  the 
substance  of  the  trust-voting  agreement,  but 
this  was  denied  by  him.  While  in  the  case 
before  us  there  can  be  no  doubt  or  question 
that  whoever  took  one  of  the  trust  cer- 
tificates took  it  with  full  notice  of  all  the 
conditions  and  limitations  attached  to  it. 

In  Clowes  v.  Miller,  60  N.  J.  Eq.  179,  47 
Atl.  345,  by  a  pooling  agreement  certain 
persons  were  to  hold  the  certificates  of 
stockholders  for  two  and  one-half  years, 
together  with  proxies  authorizing  them  to 
vote  on  any  question,  and  the  stockholders 
by  the  agreement  were  not  to  sell  their 
stock,  the  object  being  to  finance  and  com- 
plete the  enterprise.  The  court,  in  holding 
this  agreement  valid,  suggested  that  "no 
illegal  purpose  is  manifest  upon  the  face 
of  this  agreement,  nor  has  any  been  al- 
leged in  the  bill.  It  appears  to  be  consist- 
ent with  the  purposes  for  which  the  com- 
pany was  created,  and  which  continuance 
appears  to  be  necessary  for  the  advantage 
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of  all  who  are  interested  in  the  develop- 
ment of  the  property.  It  is  expressly  de- 
clared to  be  for  the  benefit  of  all  who 
join  in  it."  [Chapman  v.  Bates,  61  N.  J. 
£q.  6o8,  88  Am.  St.  Rep.  459,  47  Atl.  638.] 

In  Chapman  v.  Bates,  61  N.  J.  Eq.  658, 
88  Am.  St.  Rep.  459,  47  Atl.  638,  it  was 
held  that  a  proxy  and  power  of  attorney 
made  by  a  stockholder  in  a  corporation, 
giving  voting  powers  and  rights  to  deal 
with  the  stock  in  various  ways,  and  to  sell 
and  exchange  it,  and  conferring  an  inter- 
est, and,  by  its  terms,  irrevocable  for  a  pe- 
riod loss  than  three  years,  will  not  be  re- 
voked upon  a  bill  filed  by  the  maker  for 
tliat  purpose,  unless  it  appears  thiEt,t  the 
purposes  are  illegal,  or  in  violation  of  some 
statute,  or  against  public  policy;  and  that 
wliat  are  known  as  pooling  agreements  are 
not  necessarily  illegal,  but  each  case  will 
depend  upon  the  objects  to  be  attained.  See 
also  Chapman  v.  Bates,  60  N.  J.  Eq.  17, 
40   Atl.    591. 

It  is  impossible  to  discuss  all  the  cases 
cited.  Some  of  them  are  decided  upon  con- 
siderations as  to  the  nature  of  irrevocable 
proxies;  others  turn  upon  the  statute  law 
of  the  state  in  which  they  are  rendered: 
very  many  rest  upon  the  fraudulent  or  oth- 
erwise objectionable  character  of  the  ob- 
ject to  be  attained;  while  others,  it  must 
be  admitted,  condemn  a  trust  such  as  that 
under  consideration  as  being  contrary  to 
public  policy,  and  for  that  cause  null  and 
void.  In  considering  the  cases,  however,  and 
the  text  writers  who  have  commented  upon 
them,  it  is  impossible  not  to  be  impressed 
with  the  change  of  opinion  which  has  taken 
place  with  respect  to  the  true  nature  of 
such  contracts.  In  the  early  stages  of  the 
development  of  this  idea,  there  was  a  sti  on«r 
sentiment  against  them,  which  found  exp*  o""- 
sion  in  the  opinions  of  judges,  and  in  ths 
not  always  temperate  language  of  distin- 
guished commentators  upon  the  law;  but  ex- 
perience has  demonstrated  their  usefulness, 
and  the  hostility  evinced  toward  them  has 
by  degrees  diminished. 

This  change  of  opinion  appears  nowhere 
more  strikinglj'  than  in  the  very  valuable 
work  of  Thompson  on  Corporations.  In  his 
first  edition  he  places  trust  certificates  be- 
yond the  pale  of  the  law,  and  declares  that 
they  should  not  be  regarded  as  lawful  in- 
struments of  commerce,  but  be  treated  as 
"something  in  the  nature  of  counterfeit 
money,  as  securities  which  have  been  issued 
in  violation  of  law  and  in  contravention  of 
the  public  right."  [Vol.  6,  §  6414.]  The 
second  edition  (which  is  not  yet  completed) 
in  §  893,  on  Voting  or  Pooling  Trusts,  uses 
the  following  language:  "The  fact  that 
the  earlier  cases  were  practically  unanimous 
in  holding  these  pooling  or  voting  trusts 
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illegal,  and  that  some  law  writers  and  per- 
haps some  courts  have  broadly  stated  that 
all  such  contracts  are  void,  must,  in  the 
light  of  subsequent  cases,  and  the.  advance- 
ment and  development  of  corporation  law, 
be  regarded  as  an  application  of  a  princi- 
ple to  all  cases,  which  was  intended  to 
fit  but  one.  Under  the  recent  and  advanced 
decisions,  it  may  be  asserted  as  the  present 
prevailing  doctrine  that  a  pooling  trust  cre- 
ated by  a  deposit  of  stock  certificates  with 
a  trustee  for  a  specified  period  of  time, 
with  the  authority  to  vote  the  same  for  the 
benefit  of  the  owners  and  to  the  best  inter- 
ests of  the  corporation,  and  without  an  ab- 
solute separation  of  the  voting  power  from 
the  ownership  of  the  stock,  by  an  agreement 
which  is  not  a  restraint  of  the  alienation 
of  property,  not  in  restraint  of  trade,  not 
against  public  policy,  and  not  a  fraud  upon 
oher  stockholders,  is  legal.  This  princi- 
ple is  recognized  and  the  rule  stated  by  one 
of  the  foremost  writers  on  corporation  law, 
afte.  collecting  and  commenting  on  the 
leading  cases  on  this  subject,  as  follows: 
'The  above  decisions  seem  to  lead  to  the  con- 
clusion that  a  deposit  of  certificates  of 
stock  with  trustees  for  a  specified  period 
of  time,  either  with  or  without  a, transfer 
of  the  same  to  the  trustees,  is  legal,  and 
is  not  in  violation  of  the  usual  statute 
against  the  alienation  of  personal  property, 
and  is  not  opposed  to  public  policy  as  n  re- 
straint upon  trade,  and  is  not  an  implied 
fraud  upon  stockholders  who  were  allowed 
to  participate,  and  is  not  an  illegal  separa- 
tion of  the  voting  power  from  the  owner- 
ship of  the  stock;  provided  always  that  no 
actual  fraud  is  involved  in  the  transaction. 
In  other  words,  such  a  pooling  of  stock  is 
II rt  i11e?nl  in  itself,  but,  like  all  contracts, 
may  be  illegal  if  actual  fraud  is  invoved.' " 
Upon  the  subject  of  voting  trusts.  Beach 
on  Private  Corporations  (1891  ed.),  §  855, 
says:  **Such  an  agreement,  so  lawfully 
formed  at  the  outset,  and  for  a  proper  con- 
sideration, and  for  a  limited  period,  is  bind- 
ing upon  the  holders  of  the  trust  certifi- 
cates claiming  only  under  and  by  virtue  of 
the  stock  deposited  in  pursuance  thereof, 
and  all  the  terms  of  which  are,  by  appropri- 
ate statement,  made  a  portion  of  the  trust 
certificates.  Even  if  one  of  the  motives 
which  led  to  the  creation  of  the  trust  was 
to  enable  either  the  trustee  or  the  cestui  que 
trust  to  vote  in  a  given  manner  at  an  ap- 
proaching election,  that  motive  will  not  in- 
validate the  transfer.  Voting  trusts,  then, 
not  being  illegal  upon  any  principle  pecul- 
iar to  corporation  law,  can  be  attacked  only 
on  the  ground  of  public  policy.  What  agree- 
ments are  void  as  against  public  policy  is 
very  well  defined  in  the  law,  and  contracts 
which  have  been  held  to  be  so  void  arrange 
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themselves  in  five  classes:  (a)  Those 
founded  upon  corrupt  considerations  or  mor- 
al turpitude;  (b)  those  in  violation  of  a 
public  trust;  <c)  those  in  restraint  of 
trade;  (d)  those  in  restraint  of  marriage; 
(e)  those  to  influence  persons  in  authori- 
ty." 

If  the  agreement  under  consideration  can 
be  held  to  come  within  any  of  the  enumer- 
ated classes,  it  must  be  that  it  is  in  re- 
straint of  trade.  In  what  manner  and  to 
what  extent  it  restrains  trade  is  not  ap- 
parent, and  we  think  we  are  safe  in  say- 
ing that  experience  has  shown  that,  so  far 
from  exercising  an  injurious  influence  upon 
trade,  voting  trusts  have  added  efficiency, 
economy,  and  stability  to  the  administra- 
tion of  corporate  affairs. 

In  Machen's  Modern  Law  of  Corporations, 
I  1270,  it  is  said:  "Some  authorities  un- 
questionably tend  to  hold  that  all  voting 
trusts  are  illegal  and  void"  (citing,  for  that 
proposition,  the  cases  relied  upon  by  coun- 
sel for  appellants, — among  them,  Harvey 
v.  Linville  Improv.  Co.  118  N.  C.  693,  32 
L.R.A.  265,  64  Am.  St.  Rep.  749,  24  S.  E. 
489;  White  v.  Thomas  Infintable  Tire  Co. 
62  N.  J.  Eq.  178,  28  Atl.  76;  Kreissl  v.  Dis- 
tilling Co.  61  N.  J.  Eq.  5,  47  Atl.  471 ;  and 
the  Shepaug  Voting  Trust  Cases,  60  Conn. 
663,  24  Atl.  32).  "But  others,"  continues 
the  author,  "supported,  it  is  submitted,  by 
sounder  reasoning,  hold  that  they  are  law- 
ful if  their  object  is  lawful.  A  voting  trust 
properly  so  called  may  be  illegal  as  an  eva- 
sion of  a  statute  which  makes  void  all 
proxies  more  than  a  year  old.  Of  course, 
if  the  object  of  a  voting  trust  is  the  ac- 
complishment of  some  illegal  end, — the  re- 
straint of  trade,  the  formation  of  a  monop- 
oly, or  the  practical  merger  of  two  or  more 
corporations  in  defiance  of  law, — the  courts 
will  have  no  difficulty  in  holding  the  trust 
illegal.  So,  where  the  sale  by  a  shareholder 
of  his  vote,  or  the  issue  of  a  proxy  for 
money  or  anything  of  value,  is  deemed  il- 
legal, a  transfer  of  shares  for  valuable  con- 
sideration, which  is  absolute  on  its  face, 
but  which  is  really  designed  merely  to  con- 
fer on  the  transferees  the  power  to  vote 
on  the  stock  for  a  period  of  three  years, 
is  also  illegal,  and  the  transferee  acquires 
no  right  to  vote.  But,  although  stock  is 
put  in  trust  for  an  illegal  purpose,  the  in- 
tended cestui  que  trust  is  not  precluded 
from  compelling  the  intended  trustee  to 
retransfer  the  shares.  Where  the  object  of 
the  trust  is  legitimate, — for  instance,  to 
secure  control  of  the  company  to  its  bond- 
holders in  order  to  prevent  foreclosure  and 
the  utter  ruin  of  all  the  shareholders, — ^the 
trust  should  be  upheld  and  carried  out. 
Some  authorities  declare  that  the  trust  is 
not  efl'ective  if  supported  by  no  other  con- 
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sideration  than  the  mutual  agreement  be- 
tween the  shareholders  to  put  their  stock 
into  the  trust;  but  no  reason  is  perceived 
for  this  conclusion.  If  the  trust  is  valid, 
and  the  trustees  have  a  discretion  to  deter- 
mine when  the  condition  of  the  company  is 
such  as  to  justify  the  termination  of  the 
trust,  their  discretion  in  that  respect  will 
not  be  overruled  or  controlled  by  the  courts, 
in  the  absence  of  clear  proof  that  it  has 
been    abused." 

In  a  note  to  the  case  of  Morel  t.  Hoge,  16 
L.R.A.  (N.S. ) ,  at  page  1140,  speaking  of 
voting  trusts,  it  is  said:  "The  plan  or  de- 
vice now  more  commonly  adopted  for  the 
purpose  of  procuring  and  continuing  the 
control  of  the  corporation  is  to  procure  the 
stockholders  or  some  portion  of  them  to  de- 
posit their  stock  with  power  to  the  deposi- 
tary for  a  definite  period  to  vote  the  same, 
the  title  to  the  stock  itself  being  usually, 
though  not  always,  transferred  to  the  de- 
positary upon  a  trust  for  such  purpose. 
This  form  of  agreement  has  proven  better 
adapted  to  withstand  the  legal  attacks  up- 
on it  than  that  which  merely  contemplates 
the  procuring  of  irrevocable  proxies.  It  is 
obvious,  of  course,  that  whatever  the  form 
of  the  agreement,  and  however  skilfully 
it  may  be  adapted  to  avoid  legal  objec- 
tions it  will  be  held  invalid  if  its  purpose 
is  to  secure  an  illegitimate  or  improper  ad- 
vantage, to  the  detriment  of  the  interests 
of  the  corporation  and  of  the  other  stock- 
holders. The  practical  question,  then,  is 
whether  an  agreement  in  this  form  is  per  se 
void  as  contrary  to  public  policy,  or,  if 
not  void,  whether,  in  spite  of  the  attempt 
to  make  il  irrevocable,  it  may  be  revoked 
at  the  pleasure  of  the  stockholders  who 
have  become  parties  thereto."  This  is  a 
very  precise  statement  of  the  question  be- 
fore us  and  the  author  of  the  note  then 
goes  on  to  give  his  view  as  to  the  present 
state  of  the  law  as  applicable  to  the  ques- 
tion: "Probably,  the  prevailing  tendency 
is  toward  the  view  that  such  an  agreement 
is  not  per  se  void  as  against  public  policy; 
in  other  words,  that  the  agreement  cannot 
be  declared  void,  irrespective  of  the  proprie- 
ty of  the  ultimate  purpose  to  be  accom- 
plished, merely  because  it  seeks  to  accom- 
plish that  purpose  by  means  of  severing 
the  voting  power  of  the  stock  from  the 
beneficial  ownership  thereof.  The  tendency 
also  appears  to  be  toward  the  view  that 
such  agreement,  supposing  that  it  is  not 
void,  and  is  by  its  terms  irrevocable,  may 
not  be  revoked  at  the  pleasure  of  the  stock- 
holders who  have  become  parties  thereto.*^ 

In   Brightman   v.   Bates,   176  Mass.   105, 

66  N.  E.  809,  the  plaintiff  brought  suit  to 
recover  compensation  as  the  agent  for  the 
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■ale  of  stock  to  a  syndicate  which  was  or- 
ganized for  the  purpose  of  obtaining  con- 
trol of  a  corporation.    There  was  a  written 
agreement  by  the  subscribers,  reciting  their 
desire  to  become  members  of  the  syndicate 
to  the  end   that  control  of  a  corporation 
and  advantage  to  them   might  be  gained, 
and  agreeing  to  buy  the  number  of  shares 
set  opposite  their  names,  and  to  enter  in- 
to a  pooling  contract  whereby  all  the  syndi- 
cate stock  "shall  be  voted  at  each  annual 
meeting  for  a  period  of  not  less  than  three 
year^,  for  such  board  of  directors  as  shall 
be  named"  by   a  committee  of  five  of  the 
subscribers,    with    power    to    the    majority 
of  them  to  fill  any  vacancy  in  the  commit- 
tee.   The  suit  was  defended  upon  the  ground 
that    the   object    for    which    the    syndicate 
was   organized    was    illegal,    and    that   the 
covenant  sued  upon  was  so  directly  aimed 
at  helping  to  bring  the  unlawful  arrange- 
ment   about    that    it    must    fall    with    the 
other,  citing  Gibbs  v.  Consolidated  Gas  Co. 
130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep. 
553.     The    court  said:     "Without  deciding 
whether,    if    the    covenant    was    dependent 
upon  the  rendering  of  further  services,  it 
was   so   closely   connected   with  the   syndi- 
cate agreement  as  to  fall  if  the  latter  can- 
not be  sustained,  we  pass  to  the  question 
whether  the   latter   agreement  is  unlawful 
on  its  face,  bearing  in  mind  that  unless  it 
is  unlawful  on  its  face,  it  has  the  advan- 
tage of  a  finding  in  favor  of  the  plaintilT. 
In  dealing  with  this  question,  it  does  not 
need  to  he  said  that  combination  of  com- 
mon  interests  is  necessary  and  constantly 
is  taking  place.     It  is  as  legitimate  for  a 
majority  of  stockholders  to  combine  as  for 
other   people.     The   fact   that   they   expect 
*gain  and  advantage,' — ii    the  words  of  the 
syndicate    agreement, — to    accrue    to    them 
does-  not  make  the   combination   unlawful. 
That    expectation    and    intent   would   have 
that  eflfect  only  if  the  gain  was  to  be  at 
the  expense  of  the  corporation,  or  in  some 
way  was  intended  to  work  a  wrong  to  the 
other  stockholders.    No  such  intent  appears, 
and,  although  it  is  impossible  not  to  view 
such  an  arranp^ement  with  suspicion,  it  is 
also  impossible  to  let  suspicion   take  the 
place  of  proof.     The  only  serious  ground  of 
objection  is  the  agreement  that  the  stock 
'shall  be  voted  at  each  annual  meeting'  for 
three  years,  for  a  board  of  directors  named 
by   the   committee.     It   is    suggested    that 
this  was  an  unlawful  attempt  by  the  con- 
tracting  parties   to   deprive   themselves   in 
advance    of    their    deliberative    power    and 
duty  as  stockholders,  and  to  submit  them- 
selves  to   the   dictation   of  five   men   who, 
in  the  future,  might  not  be  even  members 
of   the    corporation.      Perhaps,   the   notion 
upon  which  these  suggestions  are  founded 
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has  been  pressed  somewhat  further  than 
would  be  warranted  by  more  far-seeing 
views,  but  wc  have  no  occasion  to  discuss 
it  in  this  broad  form.  The  question  before 
us  is  not  whether  it  would  be  possible  to 
carry  out  the  contract  in  a  way  which  would 
have  made  the  contract  bad  if  specified  in 
it,  but  whether  it  was  impossible  to  carry 
out  the  contract  in  a  way  wliich  might 
lawfully  have  been  specified  in  advance.  We 
put  the  question  in  this  form  because  there 
is  no  doubt  that  the  subscribers  might  ac- 
tually have  done  the  things  stipulated  with- 
out giving  anyone  a  right  to  complain. 
That  is  to  say,  they  might  have  held  their 
stock  and  voted  by  previous  understanding 
according  to  the  advice  of  the  committee,  as 
long  as  they  chose.  The  question  is  what 
they  might  contract  to  do;  for  this  is  sup- 
posed to  be  a  case  where  a  contract  to  do 
lawful  acts  is  unlawful.  ...  A  stock- 
holder has  a  right  to  put  his  shares  in 
trust,  whatever  his  motive.  If  the  trust 
is  an  active  one,  he  cannot  terminate  it  at 
will,  and  the  attempt  to  cut  himself  off  by 
contract,  instead  of  by  the  imposition  of 
duties,  from  ending  it,  certainly  is  not 
enough  to  poison  the  covenant  with  the 
plaintiff.  ...  It '  might  be  held  that 
the  duty  of  Toting  incident  to  the  legal 
title  made  such  a  trust  an  active  one  in 
all  cases.  ...  If  stockholders  want  to 
make  their  power  felt,  they  must  unite. 
There  is  no  reason  why  a  majority  should 
not  agree  to  keep  together." 

It  is  impossible  to  read  the  argument  of 
counsel  and  the  cases  and  text  writers  cited 
without   perceiving  that   the   force   of   the 
attack  upon  such  agreements  as  that  under 
consideration    rests    upon    the    proposition 
that   the    trustees   are    clothed    only   with 
the  naked  or  dry  trust,  wholly  separated 
or  "divorced,"  as  it  is  sometimes  described, 
from  the  beneficial   interest  in  the   stock. 
If  the  analysis  of  the  elements  of  property 
in  the  ownership  of  a  share  of  stock,  giv- 
en by  Cook  on  Corporations,  6th  ed.  §  312, 
be  sound, — and  we  think  it  cannot  be  con- 
troverted,— then  the  right  to  vote  the  stock  ^ 
is,  in  itself  and  of  itself,  a  valuable  right 
of  property,  and  such  a  trust  becomes  by 
virtue  of  that  right  an  active,  and  not  a 
passive  or  dry,  trust.     If  this  view  be  cor- 
rect, it,  of  course,  answers  the  other  branch 
of  the  proposition,  and  there  would  be  no 
separation, — certainly  no  complete  separa- 
tion,—or   "divorce,"   such   as   is   contended 
for,  of  the  ownership  of  the  stock  from  the 
beneficial  interest  in  it. 

Passing  from  definitions,  as  given  by 
writers  upon  the  law  of  corporations,  and 
considering  it  as  a  practical  subject,  does 
not  common  experience  prove  that  the  pov^ 
er  to  manage  and   control  property   is   a 
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valuable  right;  that  the  right  to  manage 
and  control  a  great  corporation,  to  direct 
its  policies,  involving  in  many  cases  the 
rightful  levy  and  expenditure  of  vast  sums 
of  money,  is,  in  itself  and  of  itself,  a  right  of 
great  value?  Is  it  not  a  mattef  of  common 
knowledge  that  the  common  stock  of  many 
corporations  which  have  never  paid  a  divi- 
dend has  a  considerable  market  value  grow- 
ing out  of  and  dependent  upon  the  right  to 
vote  tiie  common  stock,  which  is  the  power 
of  control?  It  may  be  that  the  expression 
used  by  Mr.  Justice  Holmes,  of  the  su- 
preme court  of  Massachusetts,  in  Bright- 
man  V.  Bates,  supra,  was  in  the  particular 
case  an  obiter  dictum,  but  his  observation 
is  njone  the  less  true,  that  it  might  with 
propriety  be  held  "that  the  duty  of  voting 
incident  tu  the  legal  title  makes  such  a 
trust  an  active  one  in  all  cases."  So,  Mr. 
Justice  Swayze,  in  Warren  v.  Pirn,  66  N. 
J.  Eq.  353,  59  Atl.  773,  delivering  one  of 
the  many  opinions  in  that  case,  says:  "The 
right  to  vote  is,  I  think,  a  property  right, 
and  a  very  valuable  right,  and  I  see  no 
reason  why  the  owner  of  such  a  right,  hav- 
ing the  legal  title  to  the  stock,  has  not  al- 
so a  beneficial  interest  in  the  stock  it- 
self. ...  I  think  that  the  legal  owner 
of  stock,  even  though  his  only  beneficial  in- 
terest is  the  right  to  vote  thereon,  must  be 
held  to  have  a  beneficial  interest  in  the 
stock  itself." 

Let  it  be  remembered  that  in  this  case 
the  trustees  were  the  absolute  owners  of 
the  stock,  and  that  when  they  sold  the  trust 
certificates,  they  agreed  to  sell,  and  the  pur- 
chasers of  those  certificates  only  bought, 
the  rigiit  to  receive  payments  equal  to  the 
dividends  upon  the  shares  of  stock,  less  the 
expense,  if  any,  incurred  by  the  trustees, 
and  on  the  1st  of  February,  1032,  to  call  for 
certificates  for  full-paid  shares  of  stock  at 
their  par  value,  and  that,  in  the  mean- 
time, the  right  to  vote  remained  in  the 
trustees,  in  order  to  promote  and  to  pro- 
tect the  value  of  the  stock,  and  to  secure 
the  satisfactory  management  of  the  securi- 
ty company. 

As  we  have  said,  there  is  no  case  in  this 
state  upon  the  subject;  and,  upon  an  ex- 
amination of  the  authorities  elsewhere,  we 
are  unable  to  say  that  the  contract  under 
consideration  should  be  held  violative  of 
the  public  policy  of  this  commonwealth. 

This  brings  us  to  a  consideration  of  the 
only  statute  which  has  any  bearing  upon 
the  subject. 

Clause  20  of  §  1105e,  Va.  Code  1004,  is 
as  follows:  "Unless  it  shall  have  liecn 
otherwise  provided  in  the  charter,  certificate 
of  incorporation,  or  in  the  articles  of  as- 
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sociation,  or  in  an  amendment  or  by-law, 
each  person  in  whose  name  stock  shall  stand 
upon  the  books  of  any  corporation  at  any 
date  fixed  by  the  by-laws  as  prescribed  by 
§  18  of  this  chapter,  shall  be  entitled  to  one 
vote  in  person  or  by  proxy  for  each  share  of 
stock  appearing  in  his  name  on  said  books." 

Clause  21:  "The  right  of  any  person 
holding  stock  in  a  representative  or  in  a 
fiduciary  capacity,  to  represent  such  stock 
at  meetings  of  any  corporation,  and  to  vote 
thereon,  shall  be  as  provided  by  any  agree- 
ment heretofore  or  hereafter  made  between 
such  person  and  the  beneficial  owner  con- 
cerning such  stock,  or  the  right  to  vote 
thereon ;  provided,  such  agreement  or  a  copy 
thereof  shall  have  been  furnished  to  the  cor- 
poration." 

Clause  22:  "As  between  the  pledgeor 
and  the  pledgee  of  capital  stock  pledged  to 
secure  a  specific  loan  with  a  fixed  period 
or  periods  of  maturity,  the  right  to  vote 
shall  be  determined  as  follows:  (a)  By 
the  written  agreement  of  the  pledgeor  and 
pledgee,  (b)  In  all  other  instances,  the 
pledgeor  shall  be  held  to  be  the  owner  and 
entitled  to   the  right  to  vote." 

Clause  23:  "Shares  of  stock  of  a  corpo- 
ration belonging  to  it  shall  not  be  voted^ 
directly  or  indirectly." 

A  consideration  of  these  clauses  discloses: 

(1)  That  the  legislature  had  under  advise- 
ment the  right  of  a  holder  of  stock  to  vote, 
which  is  secured  to  each  person  in  whose 
name  stock  stands  upon  the  books  of  any 
corporation  "at  any  date  fixed  by  the  by- 
laws as  prescribed  by  §  18  of  this  chapter;" 

(2)  the  right  of  any  person  holding  stock 
in  a  representative  or  fiduciary  capacity, 
to  represent  such  stock  at  meetings  of  , 
any  corporation,  and  to  vote  thereon,  which 
it  provides  "shall  be  as  provided  by  any 
agreement  heretofore  or  hereafter  made 
between  such  person  and  the  beneficial  own- 
er concerning  such  stock,  or  the  right  to 
vote  thereon,"  as  to  which  the  only  limita-  / 
tion   imposed  is  that  "such   agreement  or 

a  copy  thereof  nhall  have  been  furnished 
to  the  corporation;"  and  (3)  the  right  to 
vote,  as  between  the  pledgeor  and  the 
pledgee  of  capital  stock  pledged  to  secure 
a  specific  loan  with  a  fixed  period  or  pe- 
riods of  maturity,  which  it  is  provided  shall 
be  determined  (a)  by  the  written  agreement 
of  the  pledgeor  and  pledgee,  and  (b)  in 
all  other  instances,  the  pledgeor  shall  be 
held  to  be  the  owner  and  entitled  to  the 
right  to  vote. 

The  legislature  must  have  known  that 
it  was  dealing  with  a  subject  of  the  utmost 
importance,  and  one  as  to  which  there 
was  great  controversy   and  contrariety  of 
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opinion.  It  certainly  cannot  be  said  that 
the  statutes  to  which  we  have  referred  con- 
tain any  inhibition  upon,  or  condemnation 
of,  the  separation  of  the  ownership  of  stock 
from  the  right  to  vote  upon  it.  We  repeat 
that  this  was  the  cniiD  of  the  controversy. 
It  is  the  point  around  which  the  whole 
contest  had  been  waged  before  many  courts, 
— that  it  was  in  and  of  itself  a  violation 
of  sound  public  policy  to  put  the  owner- 
ship of  stock  in  the  hands  of  one  person, 
and  the  right  to  vote  upon  upon  that  stock 
under  the  control  of  another;  and  yet  the 
legislature  of  this  state,  which  it  is  im- 
possible to  consider  ignorant  of  such  a  ques- 
tion, deals  with  the  subject,  regulates  the 
right  to  vote  upon  stock  under  many  vary- 
ing aspects  and  conditions  of  ownership  and 
representation »  without  a  hint  or  sugges- 
tion that  a  voting  trust  is  in  violation  of 
public  policy,  when,  if  it  had  been  of  that 
opinion,  a  line  upon  the  subject  would  have 
put  the  whole  controversy  at  rest.  So  far 
from  condemning  a  voting  trust,  it  may 
well  be  argued  that  clause  21  in  fact  ap- 
proves them,  at  least  in  so  far  as  it  rec- 
ognizes as  lawful  that  which  constitutes 
the  principal  ground  upon  which  such 
trusts  have  been  elsewhere  disapproved,  for 
it  declares  that  the  right  of  a  person  hold- 
ing stock  in  a  fiduciary  capacity,  to  rep- 
resent such  stock  at  the  meetings  of  any 
corporation^  and  to  vote  thereon,  shall  be 
as  provided  by  aiiy  agreement  heretofore 
or  hereafter  made  between  such  person  and 
the  beneficial  owner  concerning  such  stock, 
or  the  right  to  vote  thereon;  the  only 
condition  being  that  such  an  agreement  or 
copy  thereof  shall  have  been  furnislied  'to 
the   corporation. 

As  we  have  already  said,  the  record  in 
this  case  does  not  disclose  any  element  of 
oppression,  immorality,  fraud,  or  bad  faith 
as  the  actuating  motive  underlying  tlie 
February  agreement.  There  is  no  averment 
or  proof  of  a  purpose  to  do  any  act  beyond 
the  limits  of  the  corporate  authority  of 
^  the  security  company,  "or  to  secure  an  il- 
legitimate or  improper  advantage  to  the 
detriment  of  the  interests  of  the  corpora- 
tion and  of  the  other  stockholders."  As 
was  said  in  Brightman  v.  Bates,  175  Mass. 
105,  65  N.  E.  800,  the  question  before  us  is 
not  whether  or  not  it  would  be  possible 
to  carry  out  the  contract  in  a  way  which 
would  have  made  the  contract  bad  if  speci- 
fied in  it,  but  whether  it  was  impossible  to 
carry  out  the  contract  in  a  way  which  might 
lawfully  have  been  specified  in  advance.  If, 
in  the  future,  the  trustees  are  guilty  of  a 
breach  of  trust,  or  do  any  unlawful  act  to 
the  prejudice  of  the  interests  of  the  corpo- 
ration or  its  stockholders,  a  court  of  equity 
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is  always  open  to  give  such  relief  as  the 
nature  of  the  case  may  require. 

The  decree  of  the  Chancery  Court  must  be 
affirmed. 

Harrison,  J.,  absent. 

Petition  for  rehearing  denied. 


NORTH  OAROLINA  SUPREMB 
COURT. 

JOHN  L.  BRIDGERS 

V. 

FIRST  NATIONAL  BANK  OF  TARBORO 

et  aL,  Appts. 

(162  N.  C.  293,  67  8.  E.  770.) 

Corporation  *  bank  *  voting  trust  — 

validity. 

A  voting  trust  by  which  holders  of  stock 
in  a  national  bank  transfer  their  holdings 
to  trustees  empowered  to  vote  it  at  cor- 
porate meetings  for  a  series  of  years,  and  to 
purchase  the  holdings  of  any  party  to  the 
agreement  for  the  benefit  of  the  others 
upon  his  desiring  to  sell,  for  the  purpose  of 
continuing  the  present  successful  manage- 
ment and  keeping  control  of  the  corporation 
out  of  the  hands  of  an  individual  whoso 
influence  is  feared,  is  void  as  against  pub- 
lic policy  and  opposed  to  the  Federal  bank- 
ing law,  where  the  trustees  of  the  bank  are 
officers  which  that  law  forbids  to  act  as 
proxies,  and  the  law  requires  directors  to 
be  holders  of  stock  which  has  not  been 
pledged. 

(Brown,   J.,   dissents.)  ^i 

(April  6,  1910.) 

A  PPEAL  by  defendants  from  a  judgment 
A  of  the  Superior  Court  for  Edgecombe 
County,  granting  a  perpetual  injunction 
restraining  them  from  putting  into  efTect 
a  voting-trust  agreement  for  the  control 
of  the  majority  of  the  stock  of  a  banking 
institution.     Affirmed. 

Statement  by  Manning,  J.! 

This  was  a  ciyil  action  instituted  in  the 
superior  court  of  Edgecomb  county.  On 
motion  to  continue  the  restraining  order 
issued,  his  Honor  continued  the  restrain- 
ing order,  and  enjoined  the  defendants  from 
putting  the  agreement  hereinafter  stated 
into  effect,  or  taking  any  action  thereunder. 
It  was  admitted  that  the  First  National 

Note. —  As  to  validity  of  agreements  to 
control  the  voting  power  of  corporate  stock, 
see  notes  to  Morel  v.  Hoge,  16  L.R.A. 
(N.S.)  1136,  and  Carnegie  Trust  Co.  v.  Se- 
curity L.  Ins.  Co.  ante,  1186. 
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Bank  of  Tarboro  was  duly  organized  under 
the  national  banking  act,  and  was  conduct- 
ing a  general  banking  business,  as  author- 
ized by  law;  that  plaintiff  is  a  stockholder 
in  the  bank;  that  the  defendant  Holderness 
is  president,  Johnson  vice  president,  and 
Pennington  cashier  61  the  bank;  that  the 
bank  was  organized  in  the  fall  of  1006,  and 
the  above  named  have  been  its  officers  since 
its  organization;  that  the  stock  in  the 
bank  is  held  by  many  persons,  distributed 
among  the  business  men  of  Tarboro;  that 
its  business  has  been  well  managed  and  the 
bank  has  been  prosperous;  that  on  2 
March,  1909,  certain  stockholders  of  the 
bank,  among  them  the  defendants,  antici- 
pating that  one  Henry  Clark  Bridgers  was 
attempting  to  acquire  the  control  of  the 
stock  in  the  bank,  entered  into  the  follow- 
ing agreement: 

"Memorandum  of  an  agreement  made  this 
2  March,  1909,  between  certain  stock- 
holders of  the  First  National  Bank  of  Tar- 
boro, hereinafter  specifically  named  and  des- 
ignated, and  George  A.  Holderness,  C.  A. 
Johnson,  and  Ed  Pennington,  trustees  and 
attorneys  with  power: 

"Whereas,  the  First  National  Bank  of 
Tarboro,  a  national  bank  organized  under 
the  banking  laws  of  the  United  States  of 
America,  is  engaged  in  conducting  and 
carrying  on  the  business  of  a  national  bank 
^  at  Tarboro,  North  Carolina  and 

"Whereas,  the  management,  direction,  and 
control  of  said  institution  has  at  all  times 
to  this  date  been  satisfactory  to  the  under- 
signed and  in  conformity  with  the  laws  of 
the  United  States  and  state  of  North  Caro- 
lina, and 

"Whereas,  we,  the  following,  represent 
and  own  the  number  of  shares  in  bank,  cer- 
tificate number  or  numbers,  which  are  set 
opposite  our  names,  vis.:  (reciting  names, 
certificate  numbers,  and  numbers  of  shares 
of  the  subscribers,  amounting  to  269  shares 
out  of  a  total  of  500 ) . 

"Whereas,  we  and  each  of  us  desire  to 
have  for  a  period  of  fifteen  (15)  years 
from  and  after  the  date  of  this  instrument 
the  continuance  of  the  conditions  above  set 
out,  and  to  assure  ourselves  and  each  other 
that  these  conditions  and  this  regime  will 
not  be  disturbed  or  affected  by  the  act  of 
any  one  of  us,  except  as  hereinafter  pro- 
vided for;  and 

"Whereas,  in  order  to  effect  our  purpose 
here  and  guarantee  each  to  the  other  good 
faith  in  the  performance  of  the  conditions 
and  agreement  hereof,  we  and  each  of  us 
have  agreed  to  transfer  our  respective 
shares  of  stock  to  Geo.  A.  Holderness,  C.  A. 
Johnson,  and  Ed  Pennington,  trustees 
named  above,  for  the  purposes  and  with  the 
objects  and  intents  herein  declared: 
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"Now,  therefore,  this  agreement  witneaa- 
eth:  That  we  (reciting  names,  certificate 
numbers,  and  numbers  of  shares  held  by 
each  subscriber)  do  hereby  sell,  set  over, 
assign  and  pledge  our  respective  shares  of 
stock  as  named  and  described  above,  to  the 
said  George  A.  Holderness,  C.  A.  Johnsrn, 
and  Ed  Pennington,  and  their  successors,  on 
this  special  trust  and  for  the  uses  following^ 
to  wit: 

"First.  The  said  trustees  herein  named 
are  hereby  given  and  clothed  with  the  full 
power  and  authority  during  and  for  the 
term  of  fifteen  (15)  years  next  succeeding 
upon  the  execution  and  delivery  of  this 
agreement  to  vote  said  shares  and  certifi- 
cates of  stock  at  all  stockholders'  meet- 
ings, and  for  that  purpose  and  to  that  end 
we  and  each  of  us  do  hereby  appoint,  nam?, 
and  designate  the  said  George  Holderness, 
C.  A.  Johnson,  and  Ed  Pennington,  and 
their  successors,  our  true  and  lawful  at- 
torneys for  us  and  in  our  names  during 
said  period  to  vote  said  stock  and  fully 
represent  us  in  all  meetings,  whether  regu- 
lar or  called,  of  the  stockholders,  giving 
and  granting  unto  our  said  attorneys  full 
power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  requi- 
site and  necessary  to  be  done  in  and  about 
the  premises,  as  fully  to  all  intents  and 
purposes  as  we  might  or  could  do  if  per- 
sonally present. 

"Second.  In  any  event  that  any  of  the 
stockholders  hereto  signing  shall  desire  to 
pledge  his  stock  as  collateral  for  a  loan, 
or  to  sell  and  assign  the  same  absolutely, 
then  and  in  that  event  we  do  hereby  bind 
ourselves  and  agree  to  give  and  do  hereby 
give  to  said  trustees  above  named  and  ap- 
pointed, and  to  their  successors,  the  right, 
option,  and  privileges,  if  they  shall  so 
elect  and  desire,  to  sell  for  ns  and  in  our 
names  and  to  transfer  upon  the  books  of  the 
company  the  certificate  or  certificates  of 
stock  held  by  us  to  such  purchaser  or  pur- 
chasers as  they  or  their  successors  shall 
furnish  or  procure;  provided,  always,  that 
the  price  by  said  trustees  to  be  had  and  « 
obtained  for  said  certificate  of  stock  shall  be 
the  book  value  of  the  same  at  the  time  said 
sale,  pledge,  or  transfer  is  attempted  to  be 
made,  said  trustees  agreeing  to  take  same 
at  book  value.  For  that  purpose  and  to 
that  end  we  do  further  appoint  said  trus- 
tees and  their  successors  for  a  like  period 
of  fifteen  (15)  years  our  lawful' attorneys, 
for  us  and  in  our  names  to  sell,  transfer  up- 
on the  books,  and  deliver  our  said  stock, 
receive  for  our  use  and  benefit  the  price 
thereof,  and  to  do  all  other  acts  and  things 
in  the  premises  that  may  be  necessary  to 
fully  and  legally  effectuate  and  eaxTj  out 
the  purpose  hereof. 
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'Third.  Contemporaneously  with  the  sign- 
ing, selling  and  delivery  of  these  pres- 
ents the  several  shares  of  stock  subscribed 
above  and  hereby  transferred  are  ,to  be  as- 
signed and  transferred  in  blank,  according 
to  form  on  the  back  of  each  certificate  or 
certificates,  and  delivered  into  the  custody 
of  said  trustees,  who,  at  the  time  that  the 
said  stock  is  delivered  to  them,  shall 
execute  and  deliver  to  the  persons  trans- 
ferring and  surrendering  the  same  receipts 
showing  the  serial  number,  certificate,  and 
number  of  shares  so  transferred  and  de- 
livered to  them  by  each  person. 

"Fourth.  If  a  vacancy  shall  occur  during 
the  term  of  fifteen  (15)  years  herein  fixed 
in  the  board  or  number  of  trustees  herein 
named,  either  by  death,  resignation,  or  the 
removal  from  the  state,  of  either  one  of  the 
three  named,  then  the  trustee  or  trustees 
remaining  shall  have  and  they  are  hereby 
clothed  with  full  power  and  authority  to 
fill  the  vacancy  or  vacancies  so  caused  by 
appointing  in  the  stead  and  place  of  the 
trustees  or  trustee  so  dying,  resigning,  or 
removing  the  other  trustee  or  trustees  to 
succeed  to  the  rights,  powers,  trusts,  and 
responsibilities  herein  given,  imposed,  and 
declared  in  favor  of  the  said  Holderness, 
Johnson,  and  Pennington,  and  such  suc- 
cessor or  successors  are  hereby  given  like 
power  with  the  original  trustees  herein 
named,  and  will  hold  the  shares  of  stock 
hereby  transferred  in  like  plight  and  con- 
ditions as  do  the  three  original  trustees 
herein  named. 

"Fifth.  That  this  agreement  shall  be 
binding  and  obligatory  upon  each  and  every 
of  the  subscribers  hereto,  and  the  said  stock 
hereby  undertaken  to  be  transferred  and  de- 
livered to  the  trustees  shall  remain  in  their 
custody  and  possession  under  the  conditions 
and  for  the  purposes  herein  declared  for  a 
period  of  fifteen  (15)  years  from  and  after 
the  date  of  this  instrument;  provided,  never- 
theless, that  the  said  agreement  may  be 
earlier  rescinded  and  made  nugatory  by  the 
unanimous  vote  and  agreement  of  the 
several  signers  thereof. 

"In  witnses  whereof,  the  above-named 
stockholders  have  hereunder  set  their  hands 
and  affixed  their  seveiral  seals,  this  the  day 
and  year  written  above.  (Signed  under 
seal.)"  • 

"We  do  hereby  accept  the  certificates  of 
stock  transferred  to  us  upon  the  trusts, 
terms,  and  provisions  set  forth  in  the  above 
paper  writing.  "Geo.  A.  Holderness, 

"C.  A.  Johnson, 
"Ed  Pennington, 
"Trustees  and  Attorneys  in  Fact." 

It  is  further  admitted  that  the  trustees 
executed  to  each  of  the  subscribers  to  said 
agreement  a  receipt  or  certificate  in  the  fol- 
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lowing  words:  "Received  of certifi- 
cate No.  for  shares  of  stock  in  the 

First  National  Bank  of  Tarboro,  the  same 
being  assigned,  transferred,  and  delivered 
to  us  and  held  by  us,  under  and  accord- 
ing to  the  terms  and  provisions  of  an  agree- 
ment made  the  2d  day  of  March,  1009,  be- 
tween certain  of  the  stockholders  of   said 

bank  and  the  undersigned.     This  the 

of  March,  1909."  The  plaintiff  alleged  that 
the  "said  agreement  is  in  violation  of  his 
rights  and  the  rights  of  the  other  stock- 
holders, and  is  in  law  void  and  of  no  ef- 
fect, in  that  it  seeks^  in  advance  of  the  meet- 
ing of  the  stockholders,  to  fix  the  control 
of  the  stock  of  the  bank,  so  that  no  argu- 
ment, reason,  or  persuasion  on  the  part 
of  the  minority  stockholders  can  or  shall 
have  any  effect  in  any  of  the  meetings  of 
said  stockholders,"  etc. 

The  defendants  allege  the  following  as 
the  intent,  purpose,  and  justification  of  said 
agreement:  "(4)  That  the  only  object  and 
purpose  of  the  said  paper  writing  were, 
first,  as  long  as  the  stock  represented  in 
and  by  said  paper  writing  remained  the 
property  of  him  who  signed  the  agreement, 
to  hold  together,  enough  of  the  stock  to  pro- 
tect the  bank  and  the  stockholders  thereof 
against  injurious,  menancing,  and  sinister 
design  of  the  said  H.  C.  Bridgers,  and  to 
assure  the  continued  prosperity,  welfare, 
and  success  of  the  institution;  and,  seconc^. 
that  whenever  any  owner  of  any  share  of 
said  stock  should  desire  to  pledge  the  sanin 
as  collateral  for  a  loan,  or  to  sell  and 
assign  the  same  absolutely,  then  to  give 
to  the  trustees  and  attorneys  named  and 
appointed,  and  to  their  successors,  the  right, 
option,  and  privilege  to  sell  for  said  stock- 
holder, and  in  his  name  to  transfer  upon 
the  books  of  the  bank  the  certificate  or  cer- 
tificates of  stock  held  by  him  to  such  pur- 
chaser or  purchasers  as  said  trustees  and 
attorneys,  or  their  successors,  should  furn- 
ish and  procure,  with  the  express  provision 
always  that  the  price  by  said  trustees  to 
be  had  and  obtained  for  said  certificates 
of  stock  should  be  the  book  value  of  the 
sfline  at  the  time  the  sale,  pledge,  or  trans- 
fer should  be  made;  the  said  trustees 
agreeing  to  take  the  stock  at  its  book  value. 
In  respect  of  the  first  primary  object  of 
the  agreement,  these  defendants  say  that 
each  and  every  one  who  signed  the  said 
agreement  at  the  time  of  signing  the  same 
were  fully  informed  and. knew,  and  these  de- 
fendants know,  that  the  effect  of  the  said 
agreement,  so  far  as  it  attempted  to  clothe 
the  trustees  named  with  the  power  to  vote 
the  stock  at  corporate  n'eetin^s,  was  but  a 
simple  voting  pool,  the  le<?al  effect  of  which 
was  to  empower  said  trustees  to  vote  the 
shares  of  stock  deposited  with  them  at  all 
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meetings  of  the  stockholders  of  the  said 
bank  only  when  the  beneficial  owner  thereof 
should  fail  to  attend  and  demand  the  right 
to  vote  the  same  in  person;  it  being  per- 
fectly understood  at  the  time  that  the  trus- 
tees named  in  said  paper  at  any  meeting 
at  which  any  subscriber  to  said  paper 
should  be  present,  if  the  stock  of  such  sub- 
scriber w^ere  not  voted  personally,  it  should 
be  voted  by  the  trustees  as  said  stockholder 
desired  and  directed,  and  that  only  in  the 
event  of  the  failure  of  said  stockholder  to 
attend  a  meeting  and  vote  in  person,  or 
to  attend  the  meeting  and  direct  the  trus- 
tees how  to  vote,  should  the  trustees  vote 
said  stock  according  to  their  judgment  and 
opinion.  And  these  defendants  solemnly 
aver  that  all  of  the  parties  to  said  agree- 
ment were  so  informed  and  so  understood 
the  same  before  subscribing  their  names 
thereto,  and  subscribed  the  same  expressly 
upon  such  agreement.  In  respect  of  the 
second  object  sought  to  be  accomplished,  to 
wit,  that  of  giving  a  primary  right  of  option 
to  said  trustees,  these  defendants  say, 
recognizing  the  fact  that  so  long  as  the 
owner  of  a  share  of  stock  remained  its 
owner,  he  had  the  legal  right  to  vote  it  in 
person,  if  he  so  elected,  but  anticipating 
that  a  contingency  might  arise  which  would 
compel  some  such  owner  to  part  with  the 
etock,  either  by  sale  or  by  hypothecation, 
the  said  stockholders  signing  the  said  con- 
tract solemnly  agreed  one  with  another  that, 
because  the  life  and  success  of  the  bank  and 
the  interest  of  the  small  stockholders  there- 
in were  imperiled  by  the  persistent  attempt 
on  the  part  of  the  said  H.  C.  Briclf^ers  to  ac- 
quire control,  in  the  event  any  one  of  them 
found  it  necessary  to  sell  his  or  her  hold- 
ing, gave  to  the  trustees  named,  acting  for 
their  associates,  a  first  right  of  purchase 
of  said  stock.  In  order  to  safeguard  the 
rights  and  interests  of  him  or  her  who 
might  be  impelled  by  necessity  to  part  with 
said  stock,  it  was,  on  the  other  hand, 
pledged  by  the  trustees,  acting  for  their 
associates,  that  such  stockholders  should 
receive  for  his  or  her  stock  not  only  its 
market  value,  but  its  book  value,  which 
these  defendants  allege  is,  under  normal 
conditions,  always  a  few  points  in  advance 
of  the  market  value."  . 

Messrs.  F.  S.  Sprnlll,  Gllllnm  A 
Clarke,  and  li.  V.  Bassett,  for  appellants: 

The  form  of  contract  commonly  known  as 
a  voting  trust  is  not  per  se  void  or  against 
public  policy,  but  its  validity  is  dependent 
upon  the  propriety  of  the  ultimate  pur- 
pose which  it  seeks  to  accomplish. 

2  Cook,  Corp.  6th  ed.  pp.  1719,  1720, 
1722,  1723,  10  Cyc.  Law.  &  Proc.  p.  341; 
Morel  v.  Hoge,  16  L.R.A.(N.S.)  113G,  note; 
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Brown  v.  Pacific  Mail  S.  S.  Co.  5  Blatchf. 
525,  Fed.  Cas.  No.  2,026;  White  v.  Thomas 
Inflatable  Tire  Co.  62  N.  J.  Eq.  178,  28 
Atl.  76;  Clowes  v.  Miller,  60  N.  J.  Eq. 
179,  47  Atl.  346;  Brightman  ▼.  Bates,  175 
Mass.  106,  66  N.  E.  809;  Gray  v.  Bloom- 
ington  &  N.  R.  Co.  120  111.  App.  159; 
Greene  v.  Nash,  85  Me.  148,  26  Atl.  1114; 
Griffith  V.  Jewett,  9  Ohio  Dec  Reprint, 
627;  State  ex  rel.  Schwartz  v.  Ohio  k  M. 
R.  Co.  6  Ohio  C.  C.  416,  3  Ohio  C.  D.  618; 
Woodruff  V.  Dubuque  &  S.  C.  R.  Co.  30 
Fed.  91;  Hey  v.  Dolphin,  92  Hun,  230, 
36  N.  Y.  Supp.  627 ;  Mobile  &  O.  R.  Co.  v. 
Nicholas,  98  Ala.  92,  12  So.  723;  Smith  v. 
San  Francisco  &  N.  P.  R.  Co.  116  Cal.  584, 
35  L.R.A.  309,  66  Am.  St.  Rep.  119,  47 
Pac.  682;  Faulds  v.  Yates,  67  111.  416,  11 
Am.  Rep.  24,  3  Mor.  Min.  Rep.  661;  Have* 
meyer  v.  Havenieyer,  11  Jones  &  S.  506; 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1077 
et  seq. 

The  agreement  of  March  2,  I9OO4  U  not 
void  in  its  entirety. 

Ray,  Contractual  Limitations,  1210,  1211 ; 
United  States  v.  Bradley,  10  Pet.  343,  9 
L.  ed.  448;  United  States  v.  Hodson,  10 
Wall.  395,  17  L.  ed.  937;  Gelpcke  v.  Du- 
buque, 1  Wall.  222,  17  L.  ed.  520;  United 
States  V.  Mora,  97  U.  S.  413,  24  L.  ed. 
1013;  Oregon  Steam  Nav.  Co.  v.  Winsor, 
20  Wall.  04,  22  L.  ed.  316;  McCullough  v. 
Virginia,  172  U.  S.  102,  43  L.  ed.  882,  19 
Sup.   Ct.  Rep.   134. 

Messrs.  Aycock  &  Winston,  for  appel- 
lee: 

Stockholders  can  no  more  alienate  the 
right  to  vote  on  their  stock  at  corporate 
meetings  than  the  citizen  can  alienate  his 
rigi.t  to  vote  at  public  elections. 

Taylor  v.  Griswold,  14  N.  J.  L.  222, 
27  Am.  Doc.  33 ;  Harvey  v.  Linville  Improv. 
Co.  118  N.  C.  C93,  32  L.R.A.  265,  54  Am. 
St.  Rep.  749,  24  S.  E.  489;  Cone  v.  Russell, 
48  N.  J.  Eq.  209,  21  Atl.  847;  Shepaug 
Voting  Trust  Cases,  60  Conn.  579,  24  Atl. 
32;  Clarke  v.  Central  R.  k  Bkg.  Co.  15 
L.R.A.  683,  60  Fed.  338;  Cook,  Stock  & 
Stockholders,  4th  ed.  §  622. 

Other  stockholders  have  the  right  to 
come  in  and  compel  dissolution  of  a  Tot- 
ing trust. 

4  Clark  k  M.  Priv.  Corp.  3709. 

Every  stockholder  has  an  interest  in  hav- 
ing only  legal  votes  cast. 

Re  Glen  Salt  Co.  17  App.  Div.  244,  46  N. 
Y.  Supp.  668;  Clark  &  M.  Priv.  Corp. 
p.  2020. 

Stockholders  who  had,  as  well  as  those 
who  had  not,  participated  in  the  trust, 
could  object  thereto. 

Warren  v.  Pim,  65  N.  J.  Eq.  36,66  AtL 
66,  86  N.  J.  Eq.  356,  59  Atl.  773. 
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Manning,   J.,  delivered  the   opinion   of 
the  court: 

The  defendants'  counsel  frankly  con- 
cede that  the  judge  below  was  correct  in 
his  ruling,  unless  we  now  modify  the  doc- 
trine announced  by  this  court  in  Harvey  v. 
linville  Improv.  Co.  118  N.  C.  693,  32 
L.R.A.  265,  64  Am.  St.  Rep.  749,  24  S.  E. 
489;  Bridgers  v.  Staton,  150  N.  C.  216, 
63  S.  E.  892;  Sheppard  v.  Rockingham 
Power  Co.  150  N.  C.  776,  64  S.  E.  894. 
We  have  therefore  re-examined  the  question 
presented  with  great  care  and  have  reached 
the  conclusion  that  the  principles  controlling 
the  decision  of  those  cases  above  cited  are 
wise^  salutary,  and  make  for  the  better 
management  of  corporate  bodies.  The  "vot- 
ing trust"  agreement  presented  in  the  pres- 
ent case  is  in  contravention  of  a  wise  pub- 
lic policy,  opposed,  in  our  opinion,  to  a  prop- 
er construction  of  the  Federal  statutes  gov- 
erning the  management  of  national  banks, 
and  is  invalid.  In  the  absence  of  a  deci- 
sion of  the  Supreme  Court  of  the  United 
States  which  would  be  controlling  upon  us, 
we  are  constrained  to  determine  the  validi- 
ty of  the  agreement  by  the  principles  here- 
tofore declared  by  this  court,  and  which 
we  find  to  be  in  accord  with  the  well-con- 
sidered opinions  of  other  courts,  and  with 
a  proper  construction  of  the  Federal  stat- 
utes. This  agreement  confers  upon  the  trus- 
tees and  their  successors  the  uncontrolled 
power  of  management  of  the  bank  for  fif- 
teen years;  the  unrestricted  power  of  filling 
vacancies  in  their  number;  it  accomplishes 
the  complete  separation  of  the  legal  and 
equitable  ownership  of  the  stock;  it  con- 
fers an  irrevocable  grant  of  representation 
by  proxy  for  the  term;  its  sole  considera- 
tion is  the  mutual  promises  of  the  subscrib- 
ers; it  is  uncoupled  with  any  interest;  and 
by  it  the  subscribing  stockholders  owning 
a  majority  of  the  stock  of  the  bank  strip 
themselves  of  their  power  to  vote  and  to 
participate  in  the  annual  meetings  of  the 
stockholders  at  which  directors  are  elected, 
and  to  formulate  and  determine  the  policy 
of  the  bank.  Those  who  are  attempted  to 
be  intrusted  with  these  large  powers  are 
the  president,  vice  president,  and  cashier, 
— persons  forbidden  by  §  6144,  Rev.  Stat. 
U.  S.  Comp.  Stat.  1901  p.  3463,  to  act  as 
proxies, — and  the  avowed  purpose,  to  quote 
the  words  of  the  agreement,  is  that  "we 
and  each  of  us  desire  to  have,  for  a  period 
of  fifteen  years  from  and  after  the  date  of 
this  instrument,  the  continuance  of  the  con- 
ditions above  set  out,  and  to  assure  our- 
selves and  each  other  that  these  conditions 
and  this  regime  will  not  be  disturbed  or  af- 
fected by  the  act  of  any  of  us,  except  as 
hereinafter  provided  (to  wit,  unanimous 
consent)."  The  surrender  of  their  duties! 
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by  the  stockholders  to  their  proxies  is  com- 
plete. No  limitation  is  placed  upon  the 
trustees  named  in  selecting  other  trustees 
to  fill  any  vacancy  that  may  occur,  no  stip- 
ulation that  the  subscribers  to  the  agree- 
ment shall  be  consulted,  no  power  reserved 
in  them  to  be  used  except  by  unanimous 
consent.  "The  power  is  absolute  in  the  trus- 
tees to  do  as  they  see  fit,  and  any  instruc- 
tions from  the  majority  of  stockholders 
would  be  useless."  In  Warren  v.  Pim,  66 
N.  J.  Eq.  353,  69  Atl.  773,  Judge  Pitney,  in 
a  well-reasoned  and  elaborate  opinion  con- 
siders these  voting-trust  agreements  in  every 
point  of  view.  At  page  378  he  says:  "I 
base  my  view  that  an  irrevocable  voting 
trust  or  any  other  irrevocable  grant  (un- 
coupled with  an  interest)  assuming  to  con- 
fer upon  the  donee  the  power  to  vote  at 
corporate  elections  for  the  choice  of  direct- 
ors is  unlawful  and  void, — first,  upon  the 
plain-  letter  of  our  general  corporation  act 
(P.  L.  1896,  p.  277);  and  secondly,  upon 
the  reason,  spirit,  and  manifest  policy  of  the 
act."  The  provisions  of  the  New  Jersey 
statute,  cited  by  the  learned  judge  as  con- 
trolling, are  the  same  as  those  of  our  stat- 
ute; to  wit,  that  the  directors  are  to  be 
chosen  annually  by  the  stockholders,  and 
that  each  stockholder  shall  be  entitled  to 
one  vote,  in  person  or  by  proxy,  for  each 
share  of  stock  held  by  him,  but  no  proxy 
shall  be  voted  on  after  three  years  from  its 
date.  Revisal,  §  1184.  The  learned  judge 
proceeds  further:  "When  it  says  absent 
stockholders  may  vote  by  proxy,  it  means 
that  no  substitute  for  an  absent  stock- 
holder other  than  his  proxy  may  be  admit- 
ted to  vote  in  his  stead.  A  proxy  ex  vi  ter* 
mini  is  revocable  unless  it  be  coupled  with 
an  interest.  A  proxy  is  presumably  voicing 
the  judgment  and  will  of  his  principal.  An 
irrevocable  assignment  of  the  voting  power, 
or,  what  amounts  to  the  same  thing,  an  act 
that  irrevocably  delegates  the  voting  pow- 
er to  one  who  has  no  interest  in  the  stock, 
upon  trust  that  he  will  vote  according  to 
his  own  judgment,  discretion,  and  will,  is 
an  attempt  to  constitute  a  substitute  voter 
who  is  not  actuated  by  any  interest  in  the 
welfare  of  the  company.  The  difl'erence  is 
fundamental."  Again  he  says:  "There 
may  be  room  for  dispute  as  to  how  unim- 
portant may  be  the  duties  of  a  bona  fide 
trustee  with  respect  to  the  property,  in  or- 
der that  the  right  to  vote  in  management  of 
the  property  may  be  annexed  to  the  trust, 
but  there  is  in  my  mind  no  doubt  that  the 
right  to  vote  cannot  be  annexed  to  a  trust 
which  holds  only  the  power  of  voting.  An 
appurtenant  right  cannot  be  appurtenant 
to  itself  alone.  An  incidental  power  can- 
not be  incidental  to  itself  alone.  Such  a 
status  is  to  be  so  unthinkable  as  a  human 
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voice  without  a  human  being,  as  a  lever 
without  a  fulcrum,  and,  of  course,  to  say 
that  the  assignment  of  the  mere  voting 
power  *in  trust*  passes  to  the  trustee  by 
implication  such  an  interest  in  the  stock 
as  will  support  the  voting  power  is  the 
same  as  to  say  that  the  power  may  be  ap- 
purtenant to  itself  alone."  In  accord  with 
these  views  is  the  opinion  of  the  supreme 
court  of  Georgia  in  Morel  v.  Iloge,  130  Ga. 
625,  16  L.R.A.(N.S.)  1136,  61  S.  E.  487,  14 
A.  A  E.  Ann.  Cas.  935. 

The  national  banking  act  contains  similar 
provisions.  Indeed,  in  prescribing  the  quali- 
fications of  directors,  this  act  goes  even  fur- 
ther than  our  own  statutes.  Sections  5146, 
5147,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
pp.  3463,  3464),  prescribe  that  a  director 
must  be  the  owner  in  good  faith  of  at  least 
ten  shares  of  stock,  and  the  same  shall  not 
be  in  any  way  pledged  or  hypothecated,  and 
that  three  fourths  of  the  directors '  must 
have  resided  at  least  one  vear  in  the  state 
wherein  the  bank  is  located,  and  must  be 
residents  therein  during  their  continuance 
in  office.  The  evident  purpose  of  this  en- 
actment is  stated  in  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  364,  43  L.  ed.  1007,  19 
Sup.  Ct.  Rep.  739.  The  views  of  this  court, 
as  expressed  in  the  three  cases  cited  above, 
are  supported  by  the  Shepaug  Voting 
Trust  Cases,  60  Conn.  553,  24  Atl.  32.  In 
Foil's  Appeal,  91  Pa.  434,  36  Am.  Rep.  671, 
the  court  said:  "A  national  bank  is  a 
quasi  public  institution.  While  it  is  the 
property  of  its  stockholders  and  its  profits 
inure  to  their  benefit,  it  was  nevertheless 
intended  by  the  law  creating  it  that  it 
should  be  for  the  public  &ccommodation.  It 
furnishes  a  place,  supposed  to  be  safe,  in 
which  the  general  public  may  deposit  their 
moneys,  and  where  they  can  obtain  tempo- 
rary loans  upon  giving  the  proper  security." 
So  that  court,  in  the  exercise  of  its  equitable 
power,  refiised  "for  reasons  of  public 
policy  to  decree  specific  performance  of  a 
contract  to  sell  certain  shares  of  stock  of 
a  bank  where  such  shares  were  sought  for 
to  control  the  bank,  and  were  being  pur- 
chased by  borrowed  money."  We  can  see, 
therefore,  less  justification  for  these  voting- 
trust  agreements  where  the  purpose  is  to 
obtain  the  control  of  the  majority  of  the 
stock  of  a  banking  institution.  It  is  urged 
upon  us  that  this  voting-trust  agreement 
ought  to  be  sustained,  because  it  was  in- 
tended to  prevent  the  control  of  a  majority 
of  the  stock  of  the  bank  from  passing  into 
the  hands  of  a  stockholder  who,  to  many  of 
the  stockholders,  seems  to  be  persona  non 
grata,  and  who  is  buying  up  the  stock  and 
paying  for  it  much  more  than  its  market 
or  even  book  value.  It  is  clear  that  the 
control  of  the  stock  cannot  be  acquired  by 
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this  person  unless  some  of  the  subscribers 
to  the  present  agreement  are  willing  to 
sell  their  stock  to  him.  Some,  it  seems, 
have  done  so;  and  this  agreement  prevents 
the  transfer  of  the  absolute  and  uncondi- 
tional title.  We  are  by  thie  argument  asked 
to  sustain  this  agreement  to  prevent  a  man 
who  has  invested  a  large  sum  of  money  in 
the  purchase  of  this  stock,  who  has  that  di- 
rect interest  in  the  success  of  the  bank 
which  an  investment  of  his  own  money  nec- 
essarily creates,  and  who  shall  be  denied  tbe 
full  use  of  h's  property  by  being  deprived 
of  an  incident  or  privilege  inseparably  con- 
nected with  it;  and  this  to  be  done  in  favor 
of  three  trustees  whose  only  interest  in 
the  stock  of  the  other  subscribers  is  to 
vote  it  at  the  annual  or  special  meetinp^s 
of  the  stockholders, — to  perform  a  trust  un- 
coupled with  an  interest.  While  it  may  bo 
in  exceptional  cases  that  some  good  may 
be  accomplished  by  such  agreements,  yet,  in 
our  opinion,  the  general  eflfect  is  vicious 
and  in  contravention  of  a  sound  public  poli- 
cy. It  cannot  be,  nor  is  it  intended  to  be. 
denied  that  those  stockholders,  be  they  few 
or  many,  owning  the  majority  of  the  stock 
of  a  corporation,  can  agree  after  full  con- 
sideration to  maintain  a  certain  business 
policy  of  the  corporation  or  a  certain  man- 
agement, and  in  giving  the  right  of  voting 
by  proxy  our  statute  recognizes  this.  To 
accomplish  this,  they  can  give  proxies  that 
can  last  for  three  years,  but  these  proxies 
are  revocable  at  the  will  of  the  principal, 
and  they  cannot  be  made  irrevocable,  and 
the  sale  of  the  stock  is  itself  a  revocation 
of  the  proxy.  While  the  agreement  present- 
ed certainly  in  the  largest  measure  ex- 
presses the  confidence  of  the  subscribers 
in  the  judgment,  capacity,  and  integrity 
of  the  three  trustees  named,  we  are  con- 
strained to  hold  the  agreement  contrary  to 
public  nolicy  and  void.  There  was  no  error 
in  the  order  appealed  from^  and  the  judg- 
ment is  affirmed. 

Brown,  J.,  dissenting; 

I  admit  that  the  decision  in  the  case  of 
Sheppard  ▼.  Rockingham  Power  Co.,  to 
which  I  assented,  is  controlling  here,  except 
in  respect  of  §  2  of  the  agreement,  but  sub- 
sequent investigation  and  reflection  have 
convinced  me  that  the  principle  there  enun- 
ciated should  be  somewhat  modified.  I  do 
not  think  this  court  should  adhere  to  a 
cast-iron  rule,  regardless  of  conditions, 
which  will  deprive  the  stockholders  of  a 
private  corporation  of  the  only  effectual 
remedy  which  will  prevent  the  control  of 
their  property  from  falling  into  the  hands 
of  a  single  individual,  to  be  used  possibly 
to  further  his  own  purposes.  In  saying 
this  I  mean  no  reflection  upon  the  gentle- 
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man  who  is  charged  with  attempting  to 
monopolize  the  defendant  hank.  I  know 
him,  and  helieve  him  to  be  a  young  man  of 
integrity  and  of  unusual  energy  and  ability. 
It  is  the  principle  of  the  thing  that  influ- 
ences my  judgment.  In  my  opinion  it  is 
the  worst  possible  policy  to  deny  to  stock- 
holders who  have  invested  their  money  in 
private  corporations,  such  as  banks  and 
manufacturing  enterprises,  the  right  to 
guard  their  property  by  "stockholders* 
agreements,"  such  as  the  one  now  before 
us,  from  the  often  blighting  effect  of  one- 
man  power.  We  have  a  recent  illustration 
of  this  in  the  case  of  a  great  New  York 
capitalist  who  wrecked  several  moneyed 
institutions  he  absolutely  controlled,  and 
is  now  repenting  at  leisure  in  a  Federal 
penitentiary,  while  stockholders  and  depos- 
itors are  bewailing  their  losses.  Although 
there  is  nothing  in-  this  record  casting  a 
suspicion  upon  the  ulterior  motives  and  pur- 
poses of  the  person  seeking  control  of  the 
bank,  yet  the  facts  sworn  to  in  the  answer 
and  affidavits  disclose  that  the  mere  rumor 
of  his  purposes  has  had  a  most  harmful  ef- 
fect upon  its  business  and  prosperity.  The 
defendant  bank,  according  to  those  state- 
ments, has  been  remarkably  well  conducted 
by^  the  officers  selected  by  the  stockholders, 
and  who  are  the  trustees  named  in  this 
agreement.  It  has  paid  regularly  dividends 
with  steadily  increasing  surplus  and  undi- 
vided profits,  and  carried  a  quarter  of  a 
million  as  deposits.  The  salaries  paid  to 
its  president,  Mr.  Holderness,  and  to  other 
officials,  were  extremely  modest,  and  under 
their  watchful  and  judicious  management 
the  bank  has  obtained  extraordinary  success. 
About  the  1st  of  February,  1909,  H.  C. 
Bridgers,  son  of  the  plaintiff  above  named, 
who,  it  is  alleged  by  the  defendants,  is  the 
real  party  in  interest,  directing  and  finan- 
cing this  fight,  began  to  acquire  the  stock 
of  the  defendant  bank  for  the  purpose  of  se- 
curing absolute  control.  The  defendants 
aver  that  the  book  value  as  well  as  the 
market  value  of  stock  at  that  time  was 
about  $108  per  share.  At  the  very  beginning 
of  his  campaign  to  acquire  a  majority  of 
the  stock,  Bridgers  offered  and  paid  from 
$150  to  $160  per  share  for  the  stock.  Its 
purchase  was  quietly  made, — that  is, ,  made 
through  apother.  Gradually  he  increased 
his  price,  until  at  length  he  was  paying  $500 
per  share  for  stock  worth  in  the  market  by 
actual  book  value  only  $108.  This  was  all 
very  well  for  those  stockholders  who  were 
fortunate  enough  to  sell,  but  subsequent 
averments  of  fact  show  how  it  has  destroyed 
the  shares  of  the  other  stockholders.  The 
defendants  allep^e  and  offer  to  prove  that 
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the  majority  stockholders,  believing  that 
the  object  of  Mr.  Bridgers  was  injurious,' 
and  resizing  the  menace  to  them  and  to 
their  fellows,  who  had  gone  into  the  enter- 
prise at  their  solicitation,  if  he  should  ac- 
quire control  under  such  conditions,  sought 
to  devise  some  method  by  which  to  avert 
what  they  honestly  believed  to  be  an  im- 
pending calamity  to  the  bank.  Therefore, 
on  March  2,  1909,  these  men,  actuated,  as 
they  solemnly  avow,  solely  by  a  desire  to 
protect  the  interests  of  the  stockholders, 
minority  as  well  as  majority,  against  whnt 
they  believe  to  have  been  the  injurious  and 
hostile  designs  of  bridgers  upon  the  bank, 
and  actuated  by  no  other  motives  or  pur- 
poses, entered  into  the  contract,  which  is 
now  sought  to  be  annulled.  This  contract 
was  executed  by  a  majority  of  the  stock- 
holders, and  those  signing  it  owned  from 
two  to  seventy  shares  each.  In  justification 
of  such  protective  measures,  and  as  evi- 
dence of  their  good  faith  and  honest  pur- 
poses in  entering  into  it,  the  defendants  al- 
lege and  offer  to  prove  that  H.  C.  Bridgers 
has  bought  what  he  contends  is  a  control- 
ling interest  in  the  stock  of  the  bank,  and 
that  the  mere  circulation  of  the  rumor 
that  he  controls  the  institution  has  so  af- 
fected the  public  confidence  that  the  deposits 
have  been  withdrawn  until  they  amount 
now  to  only  about  $120,000.  The  bank  has 
lost  customers,  and  the  remaining  stock  has 
declined  in  value  until  there  is  no  market 
for  it.  These  defendants  further  aver  that 
this  decline  in  deposits  and  loss  of  custom- 
ers did  not  begin  for  several  months  after 
said  H.  C.  Bridgers  began  his  crusade 
against  the  bank,  because  of  the  confidence 
inspired  by  the  act  of  the  majority  in  mak- 
ing the  agreement  hereinafter  set  out,  nor 
did  it  begin  until  it  was  currently  claimed 
by  Bridgers  that  he  had  acquired  a  majori- 
ty of  the  stock  in  spite  of  said  agreement. 
These  allegations  of  the  answer  supported 
by  affidavits,  are  Aot  denied  by  replication 
or  counter  affidavits.  The  agreement,  which 
is  set  out  in  the  opinion  of  the  court,  is 
declared  to  be  void  upon  its  face,  and  the 
defendants  are  enjoined  from  executing  it. 
This  decision  is  ruinous  to  the  minority 
stockholder,  and  leaves  him  to  the  tender 
mercies  of  one  man.  It  is  not  in  further- 
ance of,  but  makes  against,  the  soundest 
principles  of  public  policy  in  placing  a  mo- 
nopoly of  power  in  the  hands  of  one  stock- 
holder, and  depriving  the  others  of  their 
only  effectual  method  of  preventing  it. 
This,  in  my  opinion,  is  exceedingly  detri- 
mental to  the  banking,  manufacturing,  and 
other  business  interests  of  the  state,  which 
very  largely  take  the  form  of  corporate  as- 
sociation. No  prudent  person  will  care  to 
invest  his  means  or  deposit  his  money  in 
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a  financial  institution  dominated  wholly  by 
the  will  of  one  man,  who  elects  himself  with- 
out anybody's  help.  It  is  much  t^  wiser 
policy  to  commit  the  management  to  three 
persons,  as  in  this  instance,  selected  by 
the  majority  of  the  stockholders  because  of 
their  proved  capacity.  Suppose  some  large 
capitalist  should  secure  absolute  control  of 
all  the  banks  of  Raleigh,  can  anyone  doubt 
that  the  effect  would  be  very  injurious  to 
the  minority  stockholders  and  highly  detri- 
mental to  the  true  interests  of  the  city? 
Yet  by  its  decision  this  court  has  destroyed 
the  only  means  by  which  such  a  calamity 
could  be  averted  should  it  be  attempted. 
Unless  stockholders  are  bound  by  some 
such  agreement  as  this,  entered  into  for  a 
good  purpose  and  in  the  common  interest 
the  temptation  of  a  fancy  price  is  generally 
too  strong  to  be  resisted.  The  decision  in 
Sheppard  v.  Rockingham  Power  Co.  is  based 
upon  the  theory  tliat  all  such  voting  agree- 
ments, whether  accompanied  by  transfer 
of  stock  certificates  to  trustees  or  not,  are 
void  per  96  solely  because  they  are  contrary 
to  public  policy.  In  making  no  exceptions 
or  qualiiications  I  think  the  decision  is  too 
broad,  is  not  based  upon  a  sound  principle, 
and  is  contrary  to  the  best  and  weightiest 
authority. 

1.  I  am  of  opinion  that  such  agreements 
among  stockholders  of  a  private  corporation 
are  not  per  ae  void  or  against  public  policy, 
but  that  their  validity  should  be  determined 
by  the  propriety  and  justness  of  the  ulti- 
mate purpose  which  is  sought  to  be  accom- 
plished. This  is  now  the  generally  accepted 
view,  as  will  be  seen  by  consulting  20  Am. 
&  Eng.  Enc.  Law,  p.  1077,  and  cases  there 
cited.  These  agreements,  accompanied  by 
deposits  of  stock  certificates  with  trustees, 
is  the  usual  method  of  placing  the  control 
of  a  corporation  in  the  hands  of  persons  se- 
lected by  the  majority  of  stockholders,  and 
of  preventing  absorption  by  one  individual. 
They  have  given  rise  to  much  litigation 
and  the  decisions  as  to  their  legality  are 
numerous.  I  will  not  undertake  tj  review 
them,  as  it  has  been  most  thoroughly  done 
by  Mr.  Cook,  who  states  his  conclusions  as 
follows:  "The  above  decisions  seem  to  lead 
ito  the  conclusion  that  a  deposit  of  certificated 
of  stock  with  trustees  for  a  specified  period 
of  time,  either  with  or  without  a  transfer 
of  the  same  to  trustees,  is  legal,  and  is  not 
in  violation  of  the  usual  statute  against  re- 
straints on  the  alienation  of  personal  prop- 
erty, and  is  not  opposed  to  public  policy 
as  a  restraint  upon  trade,  and  is  not  an 
implied  fraud  upon  stockholders  who  are 
not  allowed  to  participate,  and  is  not  an  il- 
legal separation  of  the  voting  power  from 
the  ownership  of  the  stock,  provided  al- 
ways that  no  actual  fraud  is  involved  in 
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the  transaction.  In  other  words,  such  a 
pooling  of  stock  is'uot  illegal  in  itself,  but. 
like  all  contracts,  may  be  illegal  if  actual 
fraud  is  involved."  2  Cook,  Corp.  6th  ed. 
pp.  1732,  1733.  In  10  Cyc.  Law&Proc.  p. 
341,  Judge  Thompson,  in  his  article  on  Cor- 
porations, in  discussing  this  question  says: 
"It  seems  that  the  legality  of  such  arrange- 
ments will  be  determined  by  the  design  of 
those  entering  into  them  and  the  purposes 
they  were  intended  to  subserve.  They  are 
not  necessarily  illegal."  And  in  an  elabo- 
rate monographic  note  to  Morel  v.  Hoge,  10 
L.R.A.  (N.S.)  1136,  in  which  this  question 
is  «xb|tustiv«ily  treated,  the  editor,  summar- 
izing the  result  of  his  investigation,  saya: 
"The  practical  question,  then,  is  whether 
an  agreement  in  this  form  is  per  se  void, 
as  contrary  to  public  policy.  .  .  .  Prob- 
ably the  prevailing  tendency  is  toward  the 
vicv/  that  such  an  agreement  is  not  per  se 
void  as  against  public  policy;  in  other 
words,  that  the  agreement  cannot  be  de- 
clared void  irrespective  of  the  propriety 
of  the  ultimate  purpose  to  be  accomplished 
merely  because  it  seeks  to  accomplish  that 
purpose  by  means  of  severing  the  voting 
power  of  the  stock  from  the  beneficial  own- 
ership thereof."  The  author  reviews  a 
great  number  of  adjudicated  cases  which 
fully  sustain  his  views.  I  call  attention  .to 
only  a  few.  In  White  v.  Thomas  Inflatable 
Tire  Co.  52  N.  J.  Eq.  178,  28  Atl.  75  (1893), 
it  was  decided  thafa  voting  trust  for  a  pe- 
riod of  ten  years,  formed  for  a  proper  pur- 
pose, in  compliance  with  a  contract  made 
at  the  time  of  the  organization  of  the 
corporation,  pursuant  to  which  all  the 
shares  were  transferred  to  a  trustee  under 
an  agreement  that  he  should  vote  the  same 
for  directors  in  such  a  manner  that  the  hold- 
er of  the  majority  interest  should  name  a 
minority  of  the  directors,  was  "valid  and 
enforceable  so  long"  only  "as  the  parties 
retained  their  original  interests,  and  no  oth- 
er rights  intervened."  And  practically  to 
the  same  effect  is  Clowes  v.  Miller,  60  N.  J. 
Eq.  179,  47  Atl.  345.  In  Kreissl  v.  Distilling 
Co.  61  N.  J.  Eq.  6,  47  Atl.  471  (1900),  Ma- 
gic, Chancellor,  said:  That  if  a  "stock- 
holder undertakes  to  make  irrevocable  his 
grant  of  power,  and  to  denude  himself  for 
a  fixed  period  of  the  power  to  judge  and 
determine  and  vote  as  to  the  proper  man- 
agement and  control  of  the  affairs  of  the 
corporation,  then,  whether  the  grant  of  pow- 
er is  good  or  not  must  depend  upon  the 
purposes  for  which  it  is  given,"  and  that 
the  same  principles  apply  when  the  scheme 
devised  does  not  embrace  a  grant  of  irre- 
vocable power  by  proxy,  but  seeks  a  similar 
object  by  the  creation  of  a  trust  and  the 
appointment  of  a  trustee,  to  whom  the  title 
of  the  stock  is  conveyed.     Again,  he  says: 
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"If  stockholders,  upon  consideration,  deter- 
mine and  adjudge  that  a  certain  plan  for 
conducting  and  managing  the  affairs  of  tlie 
corporation  is  judicious  and  advisable,  1 
have  no  doubt  that  they  may,  by  powers 
of  attorney,  or  the  creation  of  a  trust,  or 
the  conveyance  to  a  trustee  of  their  stock, 
so  combine  or  pool  their  stock  as  to  pro- 
vide for  the  carrying  out  of  the  plan  so  de- 
termined upon." 

The  supreme  court  of  Massachusetts  has 
rendered  a  logical  and  clear  decision  on  this 
question.  It  holds  that  on  agreement  of 
various  persons  to  purchase  the  majority  of 
the  stock  of  a  corporation,  the  stock  when 
purchased  to  be  voted  by  a  committee  of 
five  of  the  subscribers  for  at  least  three 
years,  is  not  illegal,  even  though  the  title  to 
the  stock  is  given  to  a  trustee  during  that 
time.  The  court,  speaking  through  Holmes, 
Ch.  J.,  said:  "We  know  nothing  in  the  poli- 
cy of  our  law  to  prevent  a  majority  of  stock- 
holders from  transferring  their  stock  to  a 
trustee  with  unrestricted  power  to  vote  upr)n 


it. 


A  stockholder   has   a  right  to 


put  his  shares  in  trust,  whatever  his  motive. 
If  the  trust  is  an  active  one,  he  cannot  ter- 
minate it  at  will,  and  the  attempt  to  cut 
himself  ofT  by  contract,  instead  of  by  the 
imposition  of  duties,  from  ending  it,  cer- 
tainly is  not  enough  to  poison  the  covenant 
with  the  plaintiff.  ...  It  might  be  held 
that  the  duty  of  voting,  incident  to  the  le- 
gal title,  made  such  a  trust  an  active  one 
in  all  cases.  As  to  the  arrangement  for  the 
trustees  uniting  to  elect  their  candidates, 
the  decisions  of  other  states  show  that  such 
arrangements  have  been  upheld,  and  we  do 
not  think  that  it  needs  argument  to  prove 
that  they  are  lawful.  If  stockholders  want 
to  make  their  power  felt,  they  must  unite. 
There  is  no  reason  why  a  majority  should 
not  agree  to  keep  together."  Brightman 
V.  Bates,  175  Mass.  105,  65  N.  E.  809.  In 
support,  the  learned  judge  cites  Brown  v. 
Pacific  Mail  S.  S.  Co.  5  Blatchf.  525,  Fed. 
(*as.  No.  2,025;  Greene  v.  Nash,  85  Me.  148, 
26  Atl.  1114;  Williams  v.  Montgomery,  148 
N.  Y.  619,  43  N.  E.  57;  Faulds  v.  Yeates, 
57  111.  416,  II  Am.  Rep.  24,  3  Mor.  Min. 
Rep.  551;  Smith  v.  San  Francisco  &  N.  P. 
R.  Co.  115  Cal.  584,  35  L.R.A.  309,  56  Am. 
St.  Rep.  119,  47  Pac.  582;  Fisher  v.  Bush, 
36  Hun,  641.  In  conclusion  he  sayp:  "We 
have  considered  such  decisions  elsewhere 
as  have  been  called  to  our  attention  or 
found  by  us.  Few  of  them  are  by  courts 
of  final  resort."  In  Purdy's  Beach  on  Pri- 
vate Corporations,  vol.  2,  §  704,  A,  it  is 
said:  "Stockholders  of  a  majority  of  tlie 
stock  may  lawfully  combine  to  obtain  and 
hold  control  of  the  corporation,  and  for  a 
definite  time  may  lawfully  agree  among 
themselves  to  vote  as  a  unit.  .  .  •  Such 
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agreement  is  not  contrary  to  public  policy." 
Mr.  Machon  says  that  there  are  no  possible 
objections  to  such  voting  contracts  intend- 
ed to  secure  control  for  the  general  benefit. 
2  Machen  Corp.  §§  1268,  1269.  In  Gray  v. 
Bloomington  &  N.  R.  Co.  120  111.  App.  159, 
it  was  held  that  an  agreement  among  the 
promoters  of  a  railroad  corporation  by 
which  the  stock  of  the  individual  parties 
was  to  be  placed  in  trust  in  the  hands  of 
one  of  them  for  a  period  of  ten  years,  and 
voted  as  a  unit  at  all  stockholders'  meetings 
as  four  fifths  of  the  parties  thereto  should 
direct,  in  writing,  is  not  contrary  to  public 
policy  and  void;  the  purpose  being  to  vest 
and  retain  for  a  fixed  period  the  manage- 
ment and  control  of  the  enterprise  in  the 
persons  originally  promoting  the  same.  To 
same  effect  is  Griffith  v.  Jewctt,  9  Ohio  Dec. 
Reprint,  627,  and  Greene  v.  Nash,  85  Me. 
148,  26  Atl.  1114;  State  ex  rel.  Schwartz  v. 
Ohio  &  M.  R,  Co.  6  Ohio  C.  C.  416,  3 
Ohio  C.  D.  618;  Moses  v.  Scott,  84  Ala.  608, 
4  So.  742.  In  Cone  v.  Russell,  48  N.  J. 
Eq.  208,  21  Atl.  847,  the  agreement  was 
held  void  as  against  public  policy  because 
it  provided  that  the  shares  should  be  so 
voted  as  to  continually  employ  an  interest- 
ed person  as  manager  of  the  corporation. 

Commenting  upon  Foil's  Appeal  (cited  in 
the  majority  opinion),  the  New  Jersey 
court  says:  "Following  the  reasoning  of 
these  cases  [Foil's  Appeal,  91  Pa.  434,  36 
Am.  Rep.  671  et  al.],  I  conclude  that  the  con- 
tract complained  of  in  this  suit  is  void  as 
against  public  policy.  The  conclusion  does 
not  reach  so  far  as  to  necessarily  forbid  all 
pooling  or  combining  of  stock,  where  the 
object  is  to  carry  out  a  particular  policy 
with  the  view  to  promote  the  best  interest 
of  all  the  stockholders.  The  propriety  of 
the  object  validates  the  means,  and  must  af- 
firmatively appear."  See,  also  Woodruff  v. 
Dubuque  &  S.  C.  R.  Co.  (C.  C.)  30  Fed.  91, 
last  page;  Hey  v.  Dolphin,  92  HUn,  230,  36 
N.  Y.  Supp.  627 ;  Mobile  &  O.  R.  Co.  v.  Nich- 
olas, 98  Ala.  92,  12  So.  723.  And  so  the 
validity  of  agreements,  unaccompanied  by 
proxy  or  trust,  having  for  their  object  the 
control  of  the  voting  power  of  stock,  have 
by  parity  of  reasoning  been  upheld  in  numer- 
ous cases.  Smith  v.  San  Francisco  &  N. 
P.  R.  Co.  115  Cal.  584,  35  L.R.A.  309,  66 
Am.  St.  Rep.  119,  47  Pac.  682;  Faulds  v. 
Yates,  67  111.  416,  11  Am.  Rep.  24,  3  Mor. 
Min.  Rep.  651;  Havemeyer  v.  Havemeyer,  11 
Jones  &  S.  606. 

Were  it  not  for  unduly  lengthening  this 
opinion,  I  could  cite  many  other  cases  sus- 
taining the  view  that  the  legality  of  vot- 
ing agreements,  especially  as  in  this  ease, 
accompanied  by  assignment  of  stock  certif- 
icates to  trustees,  should  be  judged  accord- 
ing   to    the    purpose    to    be    accomplished* 
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There  are  but  few  that  can  be  cited  in  sup- 
port of  the  contrary  view.  The  cases  cited 
in  the  opinion  of  the  court,  except  our  own 
decisions,  either  fail  to  support  or  are  easily 
to  be  distinguished  from  this.  Foil's  Ap- 
peal, cited  by  the  court,  is  in  line  with  what 
I  contend  for.  The  Pennsylvania  court  de- 
clined to  decree  specific  performance  of  a 
contract  for  sale  of  bank  stock  purchased 
in  order  to  give  one  man  absolute  control. 
The  court  says:  "We  have  no  intimation 
that  the  bank  as  at  present  organized  is 
not  prudently  and  carefully  managed.  The 
stock,  as  now  held,  is  scattered  among  a 
variety  of  people.  .  .  .  It  is  diflicuU  to 
see  how  the  small  stockholders  who  have 
their  modest  earnings  invested  in  it,  the 
depositors  who  use  it  for  the  safe-keeping 
of  their  moneys,  or  the  business  public  who 
look  to  it  for  accommodation  in  the  way  of 
loans,  are  to  be  benefited  by  the  concentra- 
tion of  a  majority  of  its  stock  in  the  hands 
of  one  man.  .  .  .  The  temptation  to 
use  it  for  personal  ends  in  such  case  is  very 
strong."  And  the  court  calls  attention,  as  I 
have  already  done,  to  the  fact  that  the  finan- 
cial wrecks  of  banking  institutions,  with 
which  the  pathway  of  the  last  few  years  is 
so  thickly  strewn,  is  largely  the  result  of 
one-man  control.  The  reasoning  of  the  opin- 
ion is  a  powerful  argument  against  the  de- 
struction of  this  agreement,  designed  by 
stockholders  solely  to  prevent  the  control  of 
their  institution   by  a  singte  individual. 

The  authority  most  relied  upon  in  the 
opinion  of  the  court  as  supporting  our  de- 
cisions is  Vice  Chancellor  Pitney's  opinion 
in  Warren  v.  Pim,  66  N.  J.  Eq.  353,  59  Atl. 
773.  The  court  was  divided  and  five  upin- 
ions  were  delivered.  Only  five  judges  con- 
curred with  the  vice  chancellor.  The  vot- 
ing trust  was  set  aside  by  a  vote  of  seven 
to  six  upon  grounds  difTerent  from  those 
urged  in  the  case  at  bar.  Mr.  Cook  says, 
referring  to  this  case:  "However,  the  de- 
cision was  upon  another  phase  of  the  case 
than  that  now  under  consideration;"  for  the 
decision  of  the  lower  court,  that  "voting 
trusts  are  not  declared  to  be  necessarily  un- 
lawful. They  may  or  may  not  be  lawful, 
according  to  the  circumstances  of  the  case. 
The  general  rule  is  that,  prima  facie,  they 
are  unlawful,  but  may  be  rendered  lawful 
by  the  circumstances" — ^was  practically  af- 
firmed. 2  Cook,  Corp  6th  ed.  p.  1724.  As 
to  Morel  v.  Hoge,  cited  by  the  court,  a  cur- 
sory reading  of  the  conclusion  of  the  opin- 
ion of  Chief  Justice  Fish  indicates  plainly 
that  the  voting  agreement  was  set  aside  for 
reasons  not  at  all  applicable  here.  The  com- 
mentator says  in  16  L.R.A.  (N.S.)  1137,  the 
case  "did  not  involve  a  voting  trust  by 
which  the  right  to  vote  the  stock  was  sev- 
eied  from  the  beneficial  ownership."  Tlie 
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Shepaug  Vcting  Trust  Cases,  60  Conn.  653, 
24  Atl.  32,  the  only  remaining  precedent 
cited  by  the  court,  are  among  the  earliest 
cases  on  the  subject.  They  applied  to  the 
doings  of  a  syndicate  formed  to  get  control 
of  a  railroad  company,  a  quasi  public  cor- 
poration aflTected  with  a  public  use.  I  con- 
fine myself  for  authority  to  cases  which 
consider  the  validity  of  the  agreement  from 
the  standpoint  of  stockholders  in  strictly 
private  corporations  in  which  the  public 
have  no  interest,  except  incidentally,  as  in 
good  management.  Therefore  such  cases  as 
the  above,  as  well  as  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  48  L. 
ed.  679,  24  Sup.  Ct.  Rep.  436,  have  no  ap- 
plication. 

2.  It  must  be  admitted  that  the  purpose 
of  this  trust  is  one  highly  and  equally  bene- 
ficial to  all  the  stockliold^rs,  depositors,  and 
other  patrons  of  the  bank,  unless  the  con- 
trol of  one  untried  o^vner  is  to  be  preferred 
to  that  of  three  trustees  of  proved  capaci- 
ty. The  public  policy  which  will  set  aside 
a  contract  is  not  founded  upon  judicial  ca- 
price, but  in  the  common  law,  which  will 
not  permit  a  thing  to  be  done  or  omitted 
if  jt  is  clearly  injurious  to  the  public  wel- 
fare. But  the  power  to  declare  a  contract 
void  as  opposed  to  public  policy  is  not  to 
be  lightly  exercised  by  the  courts;  for,  aa 
Clark  on  Contracts,  pp.  414,  41^  says: 
"It  is  clearly  to  the  interest  of  the  public 
that  persons  should  not  be  unnecessarily 
restricted  in  their  freedom  to  make  their 
own  contracts.  'It  must  not  be  forgotten,' 
it  was  said  by  an  English  judge,  'that  you 
are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because,  if  there 
is  one  thing  which  more  than  another  pub- 
lic policy  requires,  it  is  that  men  of  full 
age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that 
their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and 
shall  be  enforced  by  courts  of  justice.  There- 
fore you  have  this  paramount  public  policy 
to  consider,  that  you  are  not  lightly  to  in- 
terfere with  the  freedom  of  contract.' "  See 
Printing  &,  N.  Register  Co.  v.  Sampson,  L.  R. 
19  Eq.  462,  44  L.  J.  Ch.  N.  S.  705,  32  L. 
T.  N.  S.  354,  23  Week.  Rep.  463,  21  Eng. 
Rul.  Cas.  696.  The  individual's  right  of 
private  contract  must  yield  to  the  superior 
right  of  society  that  no  valid  and  enforce- 
able agreement  shall  be  entered  into  which 
will  work,  or  which  is  of  a  nature  calcula- 
ted to  work,  a  public  injury.  Further  than 
this,  the  common  law  does  not  seek  to  re- 
strain the  liberty  of  contract.  It  is  trifling 
with  the  subject  to  offer  an  argument  to 
sustain  the  proposition  that  an  agreement 
calculated   and    intended   to   maintain   thia 
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bank  in  the  higheBt  credit  and  efficiency  is 
injurious  to  the  public  interests.  The  pub- 
lic expressed  its  own  opinion  by  withdraw- 
ing half  the  deposits  as  soon  as  it  was 
rumored  that  one  man  had  acquired  control 
of  the  bank,  and  it  was  to  prevent  further 
injury  to  its  waning  credit  that  this  con- 
tract, or  voting  trust,  was  at  once  entered 
into. 

3.  The  agreement  violates  no  statute  of 
this  state.  It  is  not  a  proxy  good  for  three 
years  only,  under  Revisal,  §  1184,  but  an 
assignment  of  the  stock  certificates  to  trus- 
tees impressed  with  a  trust  to  carry  out  a 
lawful  purpose,  beneficial  alike  to  all  share- 
holders. Machen,  Corp.  §  1268.  There  is 
no  more  objection  to  assigning  certificates 
of  stock  in  a  private  corporation  in  trust 
for  a  lawful  purpose  than  any  other  prop- 
erty. Nor  does  this  agreement  violate  the 
banking  laws  of  the  United  States,  The 
only  pertinent  section  of  the  Revised  Stat- 
utes of  the  United  States  is  §  5144,  U.  S. 
Comp.  Stat.  1901,  p.  3463,  and  is  as  follows: 
"In  all  elections  of  directors,  and  in  deciding 
all  questions  at  meetings  of  shareholders, 
each  shareholder  shall  be  entitled  to  one 
vote  on  each  share  of  stock  held  by  him. 
Shareholders  may  vote  by  proxies  duly  au- 
thorized in  writing,  but  no  officer,  clerk, 
teller,  or  bookkeeper  of  such  association 
shall  act  as  proxy;  and  no  shareholder 
whose  liability  is  past  due  and  unpaid  shall 
be  allowed  to  vote."  The  defendants  do 
not  rest  their  right  to  control  this  stock 
upon  the  idea  that  the  agreement  is  nothing 
more  nor  less  than  a  proxy.  They  hold  the 
legal  title  as  trustees  to  carry  out  the 
triists  imposed.  In  2  Cook  on  Corporations, 
p.  1664,  it  is  said:  "It  is  the  general  rule 
that  a  person  holding  stock  as  trustee  is 
entitled  to  vote  upon  the  stock,  not  only 
when  he  is  duly  registered  as  a  holder  of 
8tock  in  trust,  but  also  where  he  is  regis- 
tered absolutely  as  a  stockholder  upon  the 
books  of  the  corporation."  Also  see  Bright- 
man  V.  Bates,  176  Mass.  105,  55  N.  £.  809. 
It  is  true  that  directors'  shares  must  not 
be  pledged  or  hypothecated,  but  that  doubt- 
less means  for  debt.  But,  if  it  does  not, 
there  is  nothing  in  the  record  to  show  that 
any  of  the  shares  assigned  in  this  trust  are 
owned  by  directors,  or  that  the  directors 
own  no  others. 

4.  There  is  one  feature  of  this  case  entire- 
ly overlooked  in  the  opinion  of  the  court, 
and  that  is  the  contract  for  the  sale  of  the 
stock,  contained  in  §  2  of  the  agreement, 
set  out  in  full  in  the  statement  of  facts  pre- 
ceding the  opinion.  This  section  gives  to 
the  defendants  the  right  to  purchase  the 
shares  of  stock  or  to  sell  same  to  purchas- 
ers of  their  selection  at  not  less  than  its 
book  value.  Although  the  voting  trust 
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may  be  annulled,  this  part  of  the  contract 
ought  not  to  be,  as  its  validity  is  universal- 
ly sustained,  and  it  is  separate  and  distinct 
from  the  other  parts  of  the  instrument.  2 
Cook  on  Corporations,  at  pag^s  1708-1711, 
says:  ''A  stockholder  has  a  right  to  sell 
his  stock  at  any  time  and  to  whomsoever 
he  pleases,  without  regard  to  other  stock- 
holders. .  .  .  Hence  contracts  are  often 
entered  into  between  a  portion  or  all  of 
the  stockholders  of  a  corporation  to  the  ef- 
fect that  they  will  hold  and  sell  their  stock 
together.  Such  a  contract  is  legal."  And 
again:  ''Another  form  of  contract  is  to  the 
effect  that  before  any  of  the  stockholders 
sell  their  stock  they  shall  first  offer  it  to 
the  other  stockholders.  This  kind  of  a  con- 
tract also  is  legal,  and  will  be  enforced  by 
the  courts.  A  contract  whereby  a  stock- 
holder dcsiiin^  to  sell  must  first  offer  his 
stock  to  other  stockholders  is  not  contrary 
to  public  policy."  Scruggs  v.  Cotterill,  67 
App.  Div.  683,  73  N.  Y.  Supp.  882;  Have- 
meyer  V.  Havemeyer,  86  N.  Y.  618;  Fitzsim- 
mons  V.  Lindsay,  205  Pa.  79,  54  Atl.  488; 
Lindsay's  Estate,  210  Pa.  224,  59  Atl.  1074. 

I  think  the  option  feature  of  this  instru- 
ment is  ^separate  and  distinct  from  other 
parts  of  the  contract  and  may  be  enforced, 
and  thus  interposes  an  effectual  bar  to  the 
granting  of  the  relief  sought,  which  seeks 
to  annul  the  whole  contract,  and  to  enjoin 
the  defendants  from  taking  advantage  of 
any  part  of  it. 

5.  I  do  not  think  that  the  plaintiff,  who 
is  a  stranger  to  the  agreement,  and  does 
not  claim  by  assignment  any  of  the  shares 
of  stock  described  in  it,  can  maintain  this 
action.  Zimmerman  v.  Jewett,  19  Abb.  N. 
C.   459. 


VIRGINIA  supreme:  COURT  OF  AP- 
PEALS. 

LANE    BROTHERS    COMPANY,    Plff.  '  in 

Err., 

V. 

ELMER    E.    BARNARD,    Admr.,    etc.,    of 
James    S.    Barnard,    Deceased. 

(—  Va.  — ,  69  S.  E.  969.) 

Negligence  —  road  contractor  —  fright- 
eniVig  horse  —  liability. 

A  road  contractor  whose  machinery  for 
the  preparation  of  materials  for  his  work 

Note,  —  Duty  to  prevent  escape  of  steatn 
from  engine  in  highway  so  as  to 
frighten  horses. 

This  note  does  not  include  cases  of  es- 
caping steam  from  locomotive  engines. 

It  will  be  noticed  that  the  court  in  Lank 
Bbos.  Co.  v.  Babnabo  holds  that  a  road  con- 
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is  of  the  usual  kind,  and  located  by  the 
side  of  the  road  where  it  may  lawfully  be, 
is  not  liable  for  injury  to  one  attempting  to 
drive  a  horse  past  it,  merely  because  an  au- 
tomatic safety  valve  upon  the  engine  lets 
go  juBt  as  he  is  passing,  and  frightens  his 
horse,  so  that  it  shies  and  brings  him  in 
contact  with  a  passing  vehicle,  throwing 
Lim  from  the  carriage. 

(January  12,  1911.) 

tractor  is  not  Hnble  for  an  injury  result- 
in "[  from  the  fri/r^itening  of  a  horse  by  the 
escape  of  steam  from  a  steam  roller,  where 
the  roller  was  operated  according  to  the 
nictliod  usually  pursued  in  such  cases. 

A  like  holding  seems  to  have  been  made 
in  Rector  v.  Syracuse  Rapid  Transit  R. 
Co.  66  App.  Div.  395,  72  N.  Y.  Supp.  745, 
where  it  was  held  that  no  recovery  could 
■  be  had  for  an  injury  received  by  reason  of 
a  horse  becoming  frightened  at  the  escape 
of  steam  from  the  automatic  safety  valve 
of  a  steam  roller  in  the  highway,  where  it 
appeared  that  the  statutory  duty  to  notify 
travelers  of  the  presence  of  such  roller 
had  been  observea,  and  that  the  person 
injured,  knowing  of  the  presence  of  the 
roller,  backed  his  cart  within  a  short  dis- 
tance of  the  roller,  and  commenced  to  un- 
load his  goods.  The  court  said:  ''The  evi- 
dence conclusively  shows  that  the  noise 
which  frightened  the  plaintiff's  horse  was 
caused  by  the  escape  of  steam  through  the 
automatic  safety  valve,  and  that  such  a 
valve  was  necessary  to  the  safe  operation 
of  the  enisrine.  There  is  no  evidence  tending 
to  show  that  the  escape  of  steam  was  per- 
mitted or  caused  by  any  act  of  the  defend- 
ant's engineer  except  as  he  permitted  the 
automatic  valve  to  work  in  the  manner  in 
which  it  was  intended  to  work.  The  plain- 
tiff knew,  or  must  be  presumed  to  have 
known,  that  the  engine  was  supplied  with 
a  safety  valve,  and  that  when  there  was 
sufficient  pressure  steam  would  escape  by 
such  device.  He  had  no  right  to  assume, 
because  the  engine  was  motionless  and  noise- 
less during  the  two  or  three  minutes  in 
which  he  observed  it  before  the  accident, 
that  it  was  a  dead  engine,  or  not  under 
steam.  The  location  of  the  roller  in  a 
public  street  clearly  indicated  that  it  was 
not  being  stored  at  that  place,  but  was 
there  either  for  the  purpose  of  use  or  to  be 
transported  to  some  other  place.  At  all 
events,  so  far  as  appears,  and  as  was  ex- 
pressly charged  by  the  learned  trial  court, 
the  defendant's  roller  was  properly  upon 
the  highway  in  question,  and  the  defendant 
had  the  right  to  operate  it  in  the  manner  in 
which  such  machines  are  usually,  operated. 
One  of  the  results  incident  to  the  operiition 
of  a  steam  engine  of  the  character  in  ques- 
tion, as  clearly  appears  by  the  evidence,  is 
the  occasional  escape  of  steam  through  the 
safety  valve.  It  is  contended  by  plaintiff's 
counsel  that  this  could  have  been  avoided 
by  banking  the  fire  or  cooling  it,  thus  re- 
ducing the  pressure  of  steam  to  such  an  ex- 
tent that  it  would  not  have  escaped 
through  the  safety  valve.  The  defendant 
31  L.R.A.(N.S.) 


ERROR  to  the  Corporation  Court  of  the 
City  of  Lynchburg  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harrison  A  liongf  for  plaintiff 
in  error: 

Defendant  was  not  negligent. 

was  not  required,  in  order  to  absolve  itself 
from  the  charge  of  negligence,  to  thus  op- 
erate the  engine  in  question.  Being  law- 
fully entitled  to  move  the  steam  roller  up- 
on tlie  street  in  question,  it  had  a  right  to 
do  so  in  the  ordinary  way,  provided  only 
that  it  complied  with  the  requirements  of 
the  statute  referred  to,  and  which  were 
complied  with  in  this  case."  (A  somewhat 
analogous  question  is  considered  in  the  note 
to  Barclay  v.  Puget  Sound  Lumber  Co.  16 
L.R.A.(N.S.)  140,  on  "Common  practice  as 
the  measure  of  master's  duty  to  guard  ma- 
chinery.") 

A  higher  degree  of  care  than  that  dis- 
cussed in  the  preceding  case  seems  to  have 
been  required  in  Denver  v.  Peterson,  5 
Colo.  App.  41,  36  Pac.  1111,  where  a  person 
was  injured  through  a  horse  becoming 
frightened  at  an  escape  of  steam  from  the 
safety  valve  of  a  steam  roller  which  was 
being  moved  from  one  part  of  a  city  to  an- 
other in  the  daytime.  The  court  here  said 
that  the  circumstances  required  the  exer- 
cise of  a  high  degree  of  care,  and  the  use 
of  every  reasonable  precaution  to  avoid  ac- 
cidents. It  was  further  stated  that  if  a 
policeman  accompanied  the  roller  and  noti- 
fied the  person  injured  of  its  presence,  and 
advised  her  turning  aside  on  another  street, 
this  would  be  an  exercise  of  all  the  care 
which  the  circumstances  reouired.  The  evi- 
dence in  the  case  as  to  whether  such  no- 
tice had  been  given  was  conflicting,  and  it 
was  held  that  the  case  was  properly  sub- 
mitted to  the  jury. 

The  exercise  of  reasonable  care  scenis  to 
be  the  criterion  adopted  in  Phelan  v.  Gran- 
ite Bituminous  Paving  Co.  115  Mo.  App. 
423,  91  S.  W.  440,  in  which  a  demurrer  to 
the  evidence  was  held  properly  overruled 
where  it  appeared  that  tne  engineer  in 
charge  of  a  steam  roller  saw  the  plaintiff^s 
wagon  approach,  and  had  it  in  view  until 
it  was  overturned,  and  that  he  could  have 
stopped  the  noise  of  the  whistle,  and  the 
puffing  of  the  engine,  but  continued  to 
sound  the  whistle  and  permit  the  puffing  of 
the  steam  after  he  saw  that  phiintilf's  horse 
was  frightened  and  was  running  away. 

On  a  subsequent  appeal  from  a  decision 
of  the  trial  court  in  this  case,  it  was  held 
that  the  plaintiff  was  entitled  to  instruc- 
tions in  effect  that  if  there  was  no  whistle 
blown,  but  the  defendant  negligently  oper- 
ated its  steam  roller  by  emitting  unusually 
loud  and  frightening  noises  not  necessarr 
to  the  operation  of  the  steam  roller^  or,  if 
it  was  operated  with  unusual  puffing 
noises,  by  reason  of  which  plaintiff's  liorse 
was     frightened     and     injury     caused^    li# 


1011. 


LANE  BROS.  CO.  v.  BARNARD. 


1211 


Norfolk  &  W.  R.  Co.  v.  Poole,  100  Va. 
148,  40  S-  E.  027;  Northington  v.  Norfolk 
R.  &  Liglit  Co.  102  Va.  446,  46  S.  E.  475; 
Consumers'  Brewing  Co.  v.  Doyle,  102  Va. 
402,  46  S.  E.  3D0;  Norfolk  &  W.  R.  Co.  v. 
McDonald,  106  Va.  207,  65  S.  E.  554;  Nor- 
folk &  W.  R.  Co.  V.  Witt,  110  Va.  117,  65 
S.  E.  489. 

^Ir.  F.  €.  Moon  also  for  plainti^  in  er- 
ror. 


Messrs.  liCC  &  Kemp,  for  defendant  in 
error : 

It  was  incumbent  on  the  defendant  to 
take  precautions  against  the  dangerous 
operations  and  conditions,  in  order  to  pre- 
vent injury  to  or  death  of  the  traveler  on 
the  highway. 

Elliott,  Roads  &  Streets,  2d  ed.  §§  649, 
851,  and  notes;  2  Shearm.  &  Redf.  Neg.  5th 
ed.  p.  774,  and  notes;  Bennett  v.  Lovell,  34 


would  be  entitled  to  recover,  in  the  ab- 
sence of  contributory  negligence.  227  Mo. 
COG,  127  S.  W.  318. 

In  Stewart  v.  California  Improv.  Co.  131 
Cal.  125,  52  L.R.A.  205,  63  Pac.  177,  re- 
hearing denied  in  131  Cal.  131,  62  L.R.A. 
208,  63  Pac.  724.  the  owner  of  a  steam  roll- 
er was  held  liable  for  injuries  caused  by 
the  negligence  of  its  engineer  in  failing  to 
give  warning  of  the  discharge  of  steam 
from  the  safety  valve  in  front  of  a  horse, 
by  reason  of  which  the  horse  ran  away, 
where  it  appeared  that  such  owner  hired 
and  had  power  to  discharge  the  engineer, 
and  paid  his  wages,  although  the  roller  was 
at  the  time  hired  by  the  day  to  a  mu- 
nicipality for  use  upon  its  streets,  and  its 
officers  directed  at  what  points  it  should 
be  used.  No  rule  as  to  the  car^  required 
in  such  cases  was  laid  down  in  this  case. 

It  was  held  in  a  memorandum  opinion  in 
Sparr  v.  St.  Louis,  4  Mo.  App.  573,  where 
the  exact  facts  do  not  appear,  that  a  city 
possesses  the  right  to  use  any  important 
implement  run  by  steam  for  the  purpose  of 
constructing  or  repairing  its  streets,  and,  in 
the  absence  of  carelessness  or  negligence  in 
its  management,  is  not  liable  for  damages 
occasioned  by  a  horse  becoming  frightened 
thereat. 

The  question  of  the  exercise  of  the  requi- 
site care  was  held  for  the  jury  in  Vansant 
V.  McMenamy,  41  Pa.  Super.  Ct.  609,  where 
it  appeared  that  an  injury  was  re^^eived  by 
reason  of  a  horse  becoming  frightened  at 
the  noise  caused  by  the  escape  of 
iiteam  from  the  safety  valve  of  an 
engine  located  on  the  side  of  the  road,  and 
used  to  pump  water  for  a  sprinkling  wagon, 
and  that  the  safety  valve  worked  automat- 
ically at  a  given  pressure,  and  that  the 
pressure  could  be  controlled  by  the  man  in 
charge,  but  that  he  neglected  to  act  quick- 
ly enough  to  reduce  the  pressure,  or  give 
a  warning  of  the  danger.  The  court  said: 
"It  is  a  familiar  rule  that  negligence  is  the 
absence  of  care  under  the  circumstances, 
and  that  where  the  duty  of  care  is  not 
fixed,  but  varies  with  the  circumstances, 
the  case  is  for  the  jury;  and  where  infer- 
ences may  arise  from  facts  proved  or  ad- 
mitted where  there  is  no  established  stand- 
ard of  judgment,  it  is  the  province  of  the 
jury  to  diaw  such  inferences.  Many  acts 
lawful  in  themselves  and  of  an  ordinarv 
character  may  become  actionable  because  of 
the  circii"i stances  attending  their  perform- 
ance. The  care  to  be  exercised  in  the 
conducting  of  a  particular  operation  is  to 
W  resrulated  by  tlie  circumstances  and  con- 
ditions. The  defendant  knew  that  the 
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boiler  was  located  on  one  of  the  most  fre- 
quently used  highways  in  the  county,  and 
that  an  escape  of  steam  would  occur  when 
the  pressure  exceeded  100  pounds.  He  was 
also  chargeable  with  knowledge  that  a 
horse  passing  within  a  few  feet  of  the  boil- 
er wa«  likely  to  be  frightened  by  the  sudden 
explosion  of  the  safety  valve.  It  was 
therefore  his  duty  to  adopt  such  precau- 
tions, if  any  were  practicable,  as  would 
prevent  the  escape  of  steam  when  travelers 
were  passing  by,  or  to  warn  them  of  the 
imminence  of  such  an  occurrence,  thereby 
affording  them  an  opportunity  to  avoid  the 
danger," 

Tn  Lane  v.  Lewiston,  91  Me.  292,  39  Atl. 
999,  where  the  plaintiff  claimed  that  the  evi- 
dence showed  that  his  horse  became  fright- 
ened at  the  puffing,  escaping  steam  and 
motion  of  a  steam  road  machine,  and  caused 
his  injury,  it  \va8  held  that  the  city  was 
not  liable  for  an  injury  occasioned  by  the 
fright  of  the  horse,  when  notice  of  the  use 
of  the  machine  had  been  brought  home  to 
the  traveler,  and  where  the  traveler  saw  the 
machine  and  apprehended  the  danuer  in 
time  to  avoid  the  injury,  it  was  held  that 
no  other  notice  was  necessary. 

And  in  an  action  to  recover  for  an  injury 
resulting  from  a  horse  becoming  frightened 
at  a  steam  roller  from  which  the  plaintiff 
claimed  the  defendant  caused  steam  to  es- 
cape as  she  was  passing,  the  assignment  of 
negligence  by  the  defendant  in  failing  to 
have  a  flasfman  warn  her  of  the  presence 
of  the  roller  was  held  immaterial,  where 
she  had  personal  knowledge  that  the 
steam  roller  was  being  used  at  the  point  in 
question,  and  saw  it  when  she  was  600 
feet  away.  Haller  v.  St.  Louis,  176  Mo. 
606,  75  S.  W.  613. 

It  was  held  in  Com.  v.  Allen,  148  Pa. 
358,  16  L.R.A.  148,  33  Am.  St  Rep.  830,  23 
Atl.  1116,  that  the  regular  use  of  a  steam 
traction  engine  to  draw  heavy  loads  of 
stone  along  a  highway  from  a  quarry  to  a 
railroad,  taking  a  train  of  two  wagons  and 
making  two  trips  a  day,  requiring  between 
an  hour  and  an  hour  and  a  half,  and  some- 
times stopping  half  an  hour  to  get  up  steam, 
and  frequently  making  much  noise  by  blow- 
ing off  steam,  constituted  a  nuisance,  where 
travel  was  thereby  seriously  hindered,  and 
women  and  children  were  afraid  to  drive 
along  the  roads  used  hv  the  engine. 

For  a  note  on  liability  of  a  railroad  for 
injuries  caused  by  a  horse  taking  fright 
at  a  car  or  locomotive  standing  on  or  near  a 
hiehwav,  see  Norfolk  &  W.  R.  Co.  v.  Gee, 
3  L.R.A.(N.S.)   111.  J.  T.  W. 
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Am.  Rep.  628,  and  note,  12  R.  I.  166;  Lin- 
nehan  v.  Sampson,  126  Mass.  506,  30  Am. 
Rep.  692;  1  Wood,  Nuisances,  §  203,  p.  380, 
1  Wood,  Nuisances,  3d  ed.  §  301;  2  Cooley, 
Torts,  p.  1296;  Smith  v.  Edison  Electric 
Illuitiinating  Co.  198  Mass.  330,  15  L.R.A. 
(N.S.)  958,  84  N.  E.  434;  Haas  &  Chicago, 
M.  A  St.  P.  R.  Co.  90  Iowa,  259,  57  N.  W. 
894;  Chesapeake  &  0.  R.  Co.  v.  Farrow, 
106  Va.  137,  56  S.  E.  669,  10  A.  &  E.  Ann. 
Cas.  12. 

One  who  negligently  uses  a  dangerous  in- 
strument or  article,  in  such  a  manner  or 
under  such  circumstances  that  he  has  reason 
to  know  it  is  likely  to  produce  injury,  is 
responsible  for  the  natural  and  probable 
consequences  of  his  act  to  any  person  in- 
jured who  is  not  himself  at  fault. 

Standard  Oil  Co.  v.  Wakefield,  102  Va. 
828,  66  L.R.A.  792,  47  S.  E.  830;  Richmond 
A  P.  Electric  R.  Co.  v.  Rubin,  102  Va.  816, 
47  S.  E.  834. 

Card  well,  J.,  delivered  the  opinion  of 
the  court: 

This  writ  of  error  brings  under  review  a 
verdict  and  judgment  in  the  corporation 
court  of  the  city  of  Lynchburg  for  $1,500, 
in  an  action  brought  by  James  S.  Barnard's 
administrator  against  Lane  Brothers  Com- 
pany for  the  recovery  of  damages  for  the 
death  of  plaintiff's  intestate,  caused,  it  is 
alleged,  by  the  negligence  of  the  defendant. 

The  substance  of  the  charge  of  negligence 
made  in  the  declaration  is  that  the  auto- 
matic safety  valve  on  defendant's  steam 
engine,  at  a  point  where  defendant,  on  the 
Boonesboro  road,  in  the  county  of  Campbell, 
near  the  city  of  Lynchburg,  had  placed  cer- 
tain road  machinery  for  the  purpose  of  ma- 
cadamizing tbe  road,  under  a  contract  with 
the  county,  was  so  adjusted  as  to  discharge 
steam  in  sudden  streams  and  clouds  hori- 
zontally or  laterally  across,  over,  into,  and 
upon  said  road,  and  from  5  to  6  feet  above 
it;  that  these  discharges  of  steam  and  hot 
mist  and  water  were  of  an  extraordinary, 
unusual,  and  frightening  character,  such  as 
naturally  tended  and  were  calculated  to 
frighten,  terrify,  and  cause  to  become  un- 
controllable horses  of  ordinary  gentleness 
and  training,  and  thereby  liable  to  cause 
injury  and  death  to  the  traveling  public; 
that  the  said  automatic  safety  or  pop  valve 
and  pipe  attachments  were  so  recklessly 
and  carelessly  maintained  and  operated  that 
the  steam,  hot  mist,  etc.,  which  said  safety 
or  pop  valve  from  time  to  time  ejected, 
emitted,  discharged,  etc.,  were  ejected,  emit- 
ted, etc.,  in  sudden  streams  and  clouds  over 
and  upon  said  road  as  aforesaid;  that  the 
hissing,  whistling,  and  penetrating  noises 
and  sharp  reports  produced  by  the  opera- 
tions of  said  safety  or  pop  valve  attach- 
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ments  in  the  ejection  and  release  of  steam 
were  of  an  extraordinary,  unusual,  and 
frightful  appearance,  etc.,  and  naturally 
tended  and  were  calculated  to  frighten,  ter- 
rify, etc.,  horses  passing  along  said  highway, 
all  of  which  the  defendant,  its  officers,  etc., 
knew,  or,  by  exercising  ordinary  care,  would 
have  known;  and  that  the  defendant  also 
recklessly,  negligently,  and  carelessly  failed 
to  warn  or  take  any  precautions  to  guard 
the  public  generally,  and  especially  the  said 
James  S.  Barnard,  in  so  traveling  along  and 
over  said  public  road  and  highway,  of  or 
against  the  dangerous  condition  aforesaid, 
which  the  defendant  had  recklessly  created 
and  maintained. 

The  accident  to  plaintiff's  intestate  is  de- 
scribed in  the* declaration  as  follows:  The 
deceased  was,  on  the  8th  day  of  July,  1908, 
traveling  along,  over,  and  upon  said  public 
road  and  highway,  as  he  had  a  right  to  do, 
at  or  near  the  place  where  the  defendant 
had  placed,  located,  and  was  maintaining  its 
said  steam  boiler,  engine,  and  said  safety  or 
pop  valve  and  pipe  attachments,  and  was 
exercising  due  care  on  his  part,  and  was  oc- 
cupying a  cart  and  driving  a  horse  hitched 
to  and  drawing  said  cart,  which  horse  was 
of  ordinary  gentleness  and  training,  and  wa^ 
passing  or  About  to  pass  by  said  engine  and 
boiler,  and  upon  the  open  passageway  of 
said  public  road .  and  highway,  when  there 
was  suddenly  ejected,  discharged,  and  re- 
leased from  defendant's  said  steam  boiler 
and  engine,  by  means  of  its  said  automatic, 
safety  or  pop  valve  and  pipe  attachments 
in,  over,  and  laterally  and  horizontally 
across  and  over  said  road  and  highway,  a 
sudden  stream,  etc.,  of  steam  in  front  of, 
at,  or  nearly  at,  the  face,  head,  and  fore- 
parts of  said  horse,  so  that  the  head  and 
body  of  said  horse  were  partially  enveloped 
in  said  steam,  etc.;  and  at  the  same  time 
there  were  produced  by  said  safety  or  pop 
valve,  etc.,  and  the  escaping  steam,  hissing 
and  whistling  noises  and  a  sharp  report 
near  the  said  horse,  which  ejected  steam  in 
close  proximity  to  said  horse,  and  which 
said  noises  and  said  steam  in  like  proximity 
to  said  horse  were  of  such  an  unusual  and 
extraordinary  appearance  and  character  as 
naturally  tended  and  were  well  and  reason- 
bly  calculated  to  frighten  and  terrify  and 
render  uncontrollable  said  horse,  and  did 
frighten  and  terrify  said  horse  so  that  said 
horse  plunged,  reared,  and  became  uncon- 
trollable, whereby,  and  by  reason  thereof, 
the  said  James  S.  Barnard  was,  at  and  near 
said  place,  violently  precipitated  and  hurled 
to  the  ground  and  upon  said  roadway,  and 
thereby  sustained  injuries  from  which  he 
afterwards,  to  wit,  on  the  31st  day  of  Julr, 
1909,  died. 

The  defendant,  under  its  plea  of  the  gen- 
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eral  issue,  claimed  that  it  was  in  lawful  oc- 
cupation of  the  road  with  its  machinery, 
and  was  not  responsible  for  the  noises  and 
other  occurrences  usual  in  the  operation  of 
such  machinery;  that  it  was  guilty  of  no 
negligence;  and  that,  except  for  the  negli- 
gence of  the  plaintiff's  intestate  in  attempt- 
ing to  drive  by  the  machinery  without  tak- 
ing any  precautions  for  his  own  safety,  the 
accident  complained  of  would  not  have  oc- 
curred. 

The  record  before  us  presents  no  question 
for  our  determination  other  than  that  aris- 
ing from  the  refusal  of  the  trial  court  to 
set  aside  the  verdict  of  the  jury  because 
the  same  was  contrary  to  the  law  and  the 
evidence. 

Viewing  the  evidence  as  upnon  a  demurrer 
thereto,  the  facts  and  circumstances  attend- 
ing the  injuries  sustained  by  plaintifTs  in- 
testate were  as  follows:  Where  the  acci- 
dent occurred,  the  public  road  spoken  of 
above  was  37  feet  wide  from  fence  to  fence, 
at  the  western  or  Boonesboro  end,  and  33 
feet  wide  at  the  eastern  or  Lynchburg  end, 
with  drains  on  either  side  having  a  depth 
of  about  18  inches  below  the  middle  of  the 
road,  and  the  machinery  of  the  defendant 
was,  by  the  authority  and  with  the  ap- 
proval of  the  authorities  of  the  coimty  of 
Campbell  and  of  the  assistant  state  high- 
way commissioner,  placed  in  the  road  near 
the  fence  on  the  south  side,  leaving  a  space 
or  passageway  for  the  public  26  feet  in 
width  between  the  machinery  and  the  fence 
on  the  north  side.  The  machinery  consisted 
of  a  crusher  bin  at  the  east  end  nearest 
Lynchburg,  a  crusher  immediately  in  the 
rear  of  the  crusher  bin,  and  a  steam  engine 
at  the  west  or  Boonesboro  end,  standing  in 
the  drain  immediately  behind  the  crusher. 
The  boiler  of  the  engine,  which  was  parallel 
with  the  center  of  the  road,  was  surmounted 
by  a  dome  17i^  inches  above  the  top  of  the 
boiler,  and  the  top  of  the  dome  was  8  feet 
above  the  ground.  To  the  dome,  6  inches 
below  the  top,  the  safety  or  pop  valve  was 
attached,  on  the  side  away  from  the  road, 
but  4  inches  in  front  of  a  point  midway 
between  the  front  and  back  of  the  dome. 
It  projected  5  or  6  inches  from  the  dome, 
and  the  outer  end,  which  was  bent  at  right 
angles,  was  inclined  upwards  and  forward 
at  lin  angle  of  about  45  degrees,  so  that 
the  steam  passing  through  the  openings 
around  the  rim  of  the  valve  was  discharged 
upwards  and  diagonally  across  the  top  of 
the  boiler,  a  little  to  the  left  or  north  of 
the  top  of  the  smokestack  and  towards  the 
roadway,  over  which,  if  not  deflected  or 
evaporated,  it  would  pass  at  a  height  esti- 
mated by  defendant's  witnesses  at  from  25 
to  30  feet,  but  by  two  of  plaintifTs  wit- 
nesses at  from  5  to  6  feet,  although  the 
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valve  was  7i  feet  above  the  ground,  and 
had  an  upward  inclination  of  about  45  de- 
grees, whereby,  in  the  absence  of  disturbing 
cause,  it  would  have  been  a  physical  impos- 
sibility for  the  steam  to  have  passed  over 
the  roadway  at  a  height  of  only  5  or  6  feet. 

Of  the  twenty-one  witnesses  introduced 
for  the  plaintiff,  including  himself  and  one 
other,  whose  testimony  was  excluded,  we 
need  only  to  deal  with  six  of  them,  as  it  is 
not  controverted  that  plaintiff's  intestate 
died  as  the  result  of  the  injuries  sustained 
in  this  accident,  nor  that  the  horse  he  was 
driving  at  the  time  was  of  ordinary  gentle- 
ness and  training. 

Of  the  six  witnesses  referred  to,  only  one 
witnessed  the  accident,  and  the  other  five 
were  introduced  to  show  that  the  machinery 
operated  was  of  such  a  character  as  to 
frighten  horses  of  ordinary  gentleness  and 
training,  only  four  of  whom  had  seen  or 
heard  the  pop  valve  go  off.  W.  H.  Harrison, 
the  eyewitness,  stated  that  he  was  employed 
by  the  defendant,  and  when  the  accident 
occurred  was  running  the  steam  roller  about 
200  yards  west  of  the  machinery.  He  was 
on  the  ground,  oiling  his  machinery,  when 
the  plaintiff's  intestate  passed  by  on  the 
opposite  side,  which  he  seemed  to  do  with- 
out trouble.  After  he  passed,  the  witness 
got  up  on  the  roller  and  started  in  the 
same  direction,  following  him.  The  road 
was  perfectly  straight,  and  deceased  and 
machinery  ahead,  which  was  not  then  run- 
ning, were  in  full  view.  Deceased  was  driv- 
ing about  5  or  6  miles  an  hour,  and  just 
as  he  got  opposite  the  crusher  engine  the 
pop  valve  on  the  engine  went  off,  and  the 
horse  immediately  shied,  and  the  wheel  of 
the  cart  in  which  deceased  was  seated 
struck  the  wheel  of  a  wagon  standing  on 
the  opposite  side  of  the  road,  and  deceased 
was  thrown  out.  The  horse  appeared  to  be 
under  control  and  showed  no  sign  of  fright 
until  the  pop  valve  went  off,  the  steam  from 
which  went  up  in  the  air  and  diagonally 
across  the  road,  and  with  the  engine  located 
as  it  was,  the  steam  from  the  pop  valve 
would  be  thrown  "somewhat  across  the 
road, — diagonally  across  the  road,"  and  or- 
dinarily about  halfway  across;  but  *'there 
is  no  certainty  about  that.''  This  witness, 
seeing  the  accident  from  a  point  behind  the 
deceased  and  200  yards  distant,  could  not 
have  seen,  nor  did  he  undertake  to  say, 
whether  the  steam  passed  in  front  of  the 
horse,  or  so  that  it  might  have  been  seen 
by  the  horse.  According  to  his  statement, 
the  horse  shied  just  as  it  got  opposite  the 
engine  and  immediately  upon  the  discharge 
of  the  pop  valve,  the  sound  of  which  was 
heard  by  the  witness  at  a  distance  of  200 
yards,  the  indication  being  that  the  sound 
was  the  occasion  of  the  horse's  fright. 
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Bur  well  Anderson,  introduced  by  defend- 
ant, and  the  only  other  witness  of  the  acci- 
dent who  observed  the  discharge  of  the  pop 
valve,  stated  that,  as  the  horse  was  ap- 
proaching the  engine,  the  valve  popped  off, 
and  the  steam,  apparently  blown  by  the 
wind,  seemed  to  drift  towards  the  face  of 
the  horse,  but  it  seemed  to  abate,  and  then 
the  valve  popped  off  again  with  a  loud 
noise,  and  that  seemed  to  frighten  the 
horse,  and  it  shied,  jumping  to  one  side  as< 
the  valve  discharged  a  second  time.  "It 
popped  off  with  a  loud  noise,  and  that 
seemed  to  frighten  the  horse." 

It  seems  clear,  therefore,  from  this  evi- 
dence, that  the  horse  was  frightened  by  the 
noise  of  the  discharge  of  the  valve,  rather 
than  by  the  appearance  bf  the  steam.  At 
most,  it  leaves  it  conjectural  whether  there 
was  any  connection  between  the  accident 
and  the  cause  alleged  in  the  declaration,  to 
wit,  that  the  horse  was  frightened,  and  the 
accident  caused,  by  the  discharge  of  the 
steam  across  the  roadway.  Be  that,  how- 
ever, as  it  may,  it  appears  from  the  evi- 
dence that  the  machinery  usei^  by  the  de- 
fendant was  such  as  is  used  in  road  build- 
ing all  over  the  eti^te.  It  was  located  at 
the  place  of  this  accident  by  lawful  author- 
ity, and  the  work  was  conducted  according 
to  methods  usually  pursued  in  similar  work 
elsewhere.  The  safetj  valve,  which  was 
used  for  the  safety  of  those  working 
around  the  engine,  was  attached  at  the 
place  fixed  for  it  at  the  factory;  its  use 
being  that^  if  the  engineer  fails  to  keep  a 
lookout  as  to  the  amount  of  steam  he  is 
generating,  the  valve  may  open  automatic- 
vA\y  by  reason  of  the  pressure  and  permit 
the  excessive  steam  to  escape  and  thereby 
avoid  the  bursting  of  the  boiler.  It  further 
appears  that  horses  of  ordinary  gentleness 
and  training  would  usually  shy,  more  or 
less,  when  passing  this  machinery,  especial- 
ly when  the  steam  was  escaping;  one  of 
plaintiff's  witnesses  saying:  "Any  horse 
that  had  any  life  at  all,  passing  an  obstruc- 
tion like  that  in  the  road,  would  move  from 
one  side  to  the  other.  I  would  not  call  that 
shying,  if  I  was  going  to  buy  him  for  my- 
self.'' It  further  appears  that  the  deceased, 
just  before  this  accident  happened  to  him, 
said  to  plaintiff's  witness  just  quoted  from 
that  the  horse  he  was  driving  would  shy. 
He  (deceased)  had  passed  defendant's  ma- 
chinery that  morning,  when  the  employees 
assisted  him,  as  they  had  been  instructed 
to  do  whenever  their  services  were  needed 
by  anyone  traveling  the  road;  but  when 
deceased  returned  in  the  afternoon  he  said 
to  the  same  witness  that  he  did  not  think 
he  would  have  any  trouble  going  back,  and 
then  drove  off  down  the  road  by  the  ma- 
chinery, at  a  speed  of  not  less  than  6  or  0 
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miles  an  hour,  so  that,  when  his  horse  shied 
to  the  side  of  the  road  by  reason  of  the 
pop  valve  going  off,  his  vehicle  struck  the 
wheel  of  the  wagon  of  Burwell  Anderson, 
standing  on  the  side  of  the  road  where  An- 
derson had  driven  it  in  order  to  clear  the 
road  for  deceased  when  he  sp.w  him  coming. 
It  'nowhere  appears  that  deceased  would 
have  been  unable  to  control  his  horse  had 
not  his  vehicle  collided  with  Anderson's 
wagon,  which  was  where  it  was  without 
any  fault  of  the  defendant. 

It  is  contended  for  the  plaintiff  in  the 
argument  that  the  defendant's  negligence 
consisted  not  only  in  establishing  and  main- 
taining its  machinery  on  the  side  of  the 
public  road,  but  in  attaching  the  pop  valve 
to  its  engine  so  that  the  steam  would  be 
ejected  into  or  over  the  road,  instead  of 
from  the  road;  or  in  not  employing  some 
device  or  equipment  which  would  have  kept 
the  steam  out  of  the  road  entirely. 

We  have  seen  that  the  defendant  had  lo- 
cated its  machinery  as  it  had  the  lawful 
right  to  do;  that  it  was  operated  according 
to  the  methods  usually  pursued  in  similar 
work;  and  that  the  evidence  leaves  in  doubt 
whether  the  horse  of  the  deceased  was 
frightened  by  the  appearance  of  steam 
which  necessarily  escapes  from  steam  en- 
gines, or  by  the  noise  of  the  discharge  of 
the  pop  valve.  So  that,  viewing  the  evi* 
dence  most  favorably  to  the  plaintiff,  it  is 
just  as  probable  that  the  horse  was  fright- 
ened by  the  one  cause  as  the  other;  but  it 
neither  shows  that  the  noise  made  by  the 
discharge  of  the  pop  valve  would  have,  if  *t 
had  been  attached  so  as  to  discharge  from 
instead  of  towards  the  road,  been  less  cal- 
culated to  frighten  horses  traveling  the  road, 
nor  is  it  shown  that  the  noise  from  the 
pop  valve  was  not  such  as  is  usual  in  the 
operation  of  such  machinery.  On  the  con- 
trary, the  evidence  shows  without  contra- 
diction that  the  engine  in  question  usually 
has  the  escape  or  pop  valve  attachment; 
that  the  safety  or  pop  valve  attachment  is 
not  only  usual,  but  a  necessary  equipment 
for  the  safety  of  those  working  about  the 
engine,  instead  of  having  to  rely  upon  the 
treacherous  memory  of  the  engineman  to 
let  off  the  steam  when  the  pressure  gets  to 
the  danger  point;  and  that  sucn  engines 
are  so  made,  and  the  noises  made  by  de- 
fendant's machinery  were  such  as  is  usual 
in  the  operation  of  such  machinery. 

Though  machinery  and  the  noises  made  in 
operating  it  are  of  such  a  character  as  to 
frighten  horses,  this  alone  does  not  impose 
a  liability;  therefore,  the  defendant  in  this 
case  being  in  lawful  occupation  of  the  road 
with  its  machinery,  and  using  it  for  a  law- 
ful purpose,  was  not  responsible  for  the  ap- 
pearance of  the  machinery,  or  for  the  noise 
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or  other  occurrences  usual  in  its  operation. 
Southern  R.  Co.  v.  Cooper,  98  Va.  299,  36 
S.  E.  388. 

"Injury  alone  is  not  sufficient  to  support 
an  action  arising  from  the  alleged  negli- 
gence of  the  defendant.  There  must  be  a 
concurrence  of  wrong  and  injury.  If  a  per- 
son does  an  act  which  is  not  unlawful  in 
itself,  he  cannot  be  made  liable  in  damages 
for  the  resulting  injury,  unless  he  does  the 
act  at  a  time  or  in  a  manner  or  under  cir- 
cumstances which  will  render  him  •charge- 
able with  a  want  of  proper  regard  for  the 
rights  of  others."  Norfolk  &  W.  R.  Co.  v. 
Gee,  104  Va.  806,  3  L.R.A.(N.S.)  Ill,  62  S. 
E.  672. 

In  PioIIet  7.  Simmers,  106  Pa.  95,  61  Am. 
Rep.  406,  cited  in  the  last-named  case,  the 
horse  of  a  traveler  took  fright  at  a  small 
barrel  mounted  on  wheels,  which  the  owners 
of  the  property  through  which  the  highway 
ran  were  using  in  whitewashing  their  fences, 
and  which  they  moved  from  time  to  time  as 
the  work  progressed.  They  left  it  standing 
covered  over  with  a  white  cloth,  and  having 
a  shovel  projecting  a  short  distance  above 
the  top,  all  day  Sunday  on  one  side  of  the 
beaten  highway  track;  and,  in  an  action  for 
damages  thus  caused,  it  was  held  that  un- 
less there  was  something  of  an  unusual  or 
extraordinary  character  in  the  structure  or 
appearance  of  the  apparatus,  which  would 
naturally  tend  to  frighten  horses  of  ordi- 
nary gentleness  and  training,  it  was  not 
negligence  to  use  it,  although  some  horses 
might  and  did  take  fright  at  seeing  it. 

It  is  true  that  it  is  incumbent  on  a  per- 
son or  corporation  using  and  operating  ma- 
ohiror}'  located  in  or  by  the  side  of  a  public 
road  or  highway  to  take  proper  precautions 
against  the  dangerous  operations  and  condi- 
tions attending*  the  use  of  the  machinery, 
in  order  to  prevent  injury  to  a  traveler  on 
the  highway;  but  the  rule  as  to  the  test 
of  neT:ligence  in  an  action  brought  to  re- 
cover damages  for  an  injury  inflicted  under 
such  conditions  is  that  the  defendant  is  lia- 
ble for  the  consequences,  not  of  danger,  but 
of  negligence;  "and  the  unbending  test  of 
negligence  in  methods,  machinery,  and  ap- 
pliances is  the  ordinary  usage  of  the  busi- 
ness. [No  man  is  held  by  law  to  a  higher 
degree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and]  the  standard  of 
due  care  is  the  conduct  of  the  average  pru- 
dent man."  Norfolk  Traction  Co.  v.  Elling- 
ton, 108  Va.  245,  17  L.R.A.(N.S.)  117,  61  S. 
E.  770,  and  authorities  there  cited.  That 
the  rule  is  the  same  in  a  case  like  this  as 
in  master  and  servant  cases,  see  Norfolk  St 
P.  Traction  Co.  v.  Daily  —  Va.  — ,  69  S.  E. 
963. 

We  are  of  opinion  that  the  evidence  in 
this  case  is  insufficient  to  sustain  the  find- 
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ing  of  the  jury;  therefore  the  judgment  of 
jthe  trial  court  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  case 
remanded  for  a  new  triaL 

Harrison,  J.,  absent. 


WASHINGTON    SUPREME    COURT. 

W.  H.  PLUMMER  et  al.,  Respts., 

V, 

GREAT  NORTHERN  RAILWAY  COMPA- 
NY, Appt. 

(—  Wash.  — ,  110  Pac.  989.) 

Attorney  —  right  of  client  to  settle 
claim. 

1.  A  client  may,  if  he  acts  in  good  faith, 
settle  his  claim  without  consulting  his  at- 
torney, although,  by  the  agreement  between 
them,  the  attorney  is  to  receive  as  a  con- 
tingent fee  for  his  services  a  portion  of  the 
sum  recovered. 

Same  ~  statutory  lien  —  local  courts. 

2.  A  statute  giving  an  attorney  a  lien 
upon  money  in  the  hands  of  the  adverse  par- 
ty in  an  action  or  proceeding  in  which  the 
attorney  was  employed,  from  the. time  of 
giving  notice  thereof,  applies  only  to  pro- 
ceedings in  the  local  courts. 

Same  —  contingent  fee  —  waiver. 

3.  An  attorney  is  estopped  form  claiming 
his  cohtingent  fee  by  bringing  the  action 
in  a  jurisdiction  where  the  statutes  provide 
for  the  awarding  of  attorneys*  fees  by  ar- 
bitration, and  seeking  and  accepting  the 
benefit  of  such  provision. 

(September  22,  1910.) 

Note.  —  Rtght  of  attorney ^  under  local 
Ftatute,  to  a  lien  upon  money  in  the 
luinds  of  an  adverse  party  to  a  suit 
or  proceeding  in  another  state. 

For  cases  of  attorneys'  liens  upon  causes 
of  action  for  tort,  see  the  note  to  Boogren  v. 
St.  Paul  City  R.  Co.  3  L.R.A.(N.S.)    370. 

For  cases  on  the  power  of  the  court  to 
protect  an  attorney  employed  upon  contin- 
gent compensation,  against  voluntary  dis- 
missal of  suit,  see  the  note  to  Stearns  v. 
Wollenberg,  14  L.R.A.(N.S.)   1095. 

For  cases  on  the  validity  of  a  provision 
in  a  contract  for  a  contingent  fee,  forbid-i 
ding  client  to  settle  claim  without  the  at- 
torney's consent,  see  the  note  to  Snyder  v. 
Snyder,   14  L.R.A.(N.S.)    3101. 

For  implied  or  equitable  liens  on  a  fund 
recovered  where  the  attorney  took  the  case 
on  a  contingent  fee,  see  the  note  to  De- 
Winter   V.    Thomas,    27    L.R.A.(N.S.)    634.. 

It  will  be  seen  that  in  Plummeb  v.  Great 
Northern  R.  Co.,  an  attorney,  having 
given  notice  of  a  lien  under  the  local  stat- 
ute upon  his  client's  cause  of  action,  caused 
legal  proceedings  to  be  taken  for  his  client 
in  a  foreign  jurisdiction  where  no  lien  is 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintifTs'  favor  in  an  action 
brought  to  recover  a  contingent  attorneys' 
fee.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  li.  F.  Chester  and  J.  J.  Ijavln, 
for  appellant: 

No  lien  existed  in  favor  of  plaintiffs 
under  the  laws  of  the  state  of  Washington, 
for  the  reason  that  they  did  not  secure, 
and  by  the  nature  of  things  could  not  have 
secured,  any  benefit  of  the  statutes  thereof, 
as   they   failed   to   comply   therewith. 

Wooding  V.  Crain,  11  Wash.  207,  39  Pac. 
442;  McRea  v.  Warehime,  49  Wash.  196, 
94  Pac.  924;  Cline  Piano  Co.  v.  Sherwood, 
57  Wash.  239,  106  Pac.  742;  De  Graffen- 
reid  ▼.  St.  Louis  Southwestern  R.  Co.  06 
Ark.  260,  60  S.  W.  272;  Winslow  v.  Cen- 
tral Iowa  R.  Co.  71  Iowa,  197,  32  N.  W. 
330;  Lavender  v.  Atkins,  20  Neb.  206,  29 
N.  W.  467;  Barnabee  v.  Holmes,  115  Iowa, 
681,  88  N.  W.  1098;  Weller  v.  Jersey  City, 
H.  &  P.  Street  R.  Co.  68  N.  J.  Eq.  659,  61 
Atl.  459,  6  A.  &  E.  Ann.  Cas.  442;  Boogren 
V.  St.  Paul  City  R.  Co.  97  Minn.  51.  3  L.R.A. 
(N.S.)  379,  114  Am.  St.  Rep.  69i,  106  N. 
W.  105;  Parker  v.  Bligl.ton,  32  Mich.  206; 
Smelker  v.  Chicago  &  N.  W.  R.  Co.  106  Wis. 
135,  81  N.  W.  995;   Swanston  v.  Morning 


Star  Min.  Co.  4  McCrary,  241,  13  Fed. 
215. 

The  statute  of  Washington  giving  an  at- 
torney a  lien  for  his  fees  for  services  merely 
provides  security  for  attorneys'  fees,  and 
does  not  prevent  the  client  from  settling 
and  i^leasing  his  claim  for  damages,  with- 
out the  consent  of  his  attorneys,  and  with- 
out reference  to  their  fees. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  331, 
465;  Cline  Piano  Co.  v.  Sherwood,  57  Wash. 
239,  106  Pac.  742;  McRea  v.  Warehime, 
49  Wash.  194,  94  Pac.  924;  Hillman  v. 
Hillman,  42  Wash.  695,  114  Am.  St  Rep. 
135,  85  Pac.  61 ;  Swanston  v.  Morning  Star 
Min.  Co.  4  McCrary,  241,  13  Fed.  215; 
Hanna  v.  Island  Coal  Co.  6  Ind.  App.  163, 
61  Am.  St.  Rep.  246,  31  N.  E.  846;  Stewart 
V.  Louisville  &  N.  R.  Co.  4  Ky.  L.  R^p. 
718;  Hutchinson  v.  Pettes,  18  Vt.  614; 
Boyle  V.  Metropolitan  Street  R.  Co.  134  Mo. 
App.  71,  114  S.  W.  558;  Swanson  v.  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.  35  Fed.  638; 
Kusterer  v.  Beaver  Dam,  56  Wis.  471, 
43  Am.  Rep.  725,  14  N.  W.  617;  Anderson 
V.  Itasca  Lumber  Co.  86  Minn.  480,  91  N. 
W.  12,  291;  Weller  v.  Jersey  City,  H.  & 
P.  Street  R.  Co.  C6  N.  J.  Eq.  11,  67  Atl. 
730,  68  N.  J.  Eq.  659,  61  Atl.  459,  6  A. 
&  E.  Ann.  Cas.  442;  Boogren  v.  St.  Paul 
City  R.   Co.  97  Minn.  51,  3  L.R.A.(N.S.) 


allowed,  and  instituted  no  action  for  his 
client  in  the  local  courts;  and  that  it  was 
held  by  the  local  court  that,  under  the  cir- 
cumstances, the  attorney  had  no  lien.  No 
other  case  has  been  found  in  which  this  pre 
else  question  has  arisen. 

In  Barnabee  v.  Holmes,  115  Iowa,  581, 
88  N.  W.  1098,  where  a  judcjment  was  ob- 
tained in  Iowa  upon  which  the  attorney  for 
the  judpment  creditor  filed  nn  attorneys' 
lien,  and  a  judgment  was  afterwards  ob- 
tained in  Illinois  upon  the  Iowa  judgment, 
and  the  claim  was  thereupon  compromised 
by  the  payment  of  a  certain  sum  to  the 
judgment  creditor,  without  making  any  pro- 
vision for  the  attorney's  fee,  the  right  of 
the  attorney  to  issue  execution  upon  the 
Iowa  judgment  to  enforce  the  amount  of 
his  lien  was  denied,  but  the  decision  was 
upon  the  grounds  that  there  was  no  legal 
service  of  notice  in  the  original  Iowa  suit, 
BO  that  the  judgment  therein  was  rendered 
without  jurisdiction,  and  that  the  Iowa  at- 
torney had  authorized  his  client  to  settle 
the  whole  controversy,  including  his  fee. 

In  Thompson  v.  Missouri  P.  R.  Co.  134 
Mo.  App.  691,  113  S.  W.  1142,  it  was  held 
that  an  action  would  not  lie  in  Missouri 
to  enforce  a  lien  in  favor  of  Missouri  at- 
torneys on  a  judgment  recovered  in  Ne- 
braska in  an  action  of  the  kind  in  which 
an  attorneys'  lien  is  allowed  by  the  law 
of  the  state,  but  this  was  upon  the  ground 
that  the  judgment  had  been  paid  by  the 
defendant  under  an  arrangement  with  the 
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judgment  creditor  and  certain  Nebraska 
attorneys,  who  had  been  employed  by  the 
Missouri  attorneys  to  assist  them,  and  who 
had  implied  authority  in  the  premises. 

The  next  case,  while  not  strictly  within 
the  scope  of  this  note,  is  closely  relate^! 
to  the  subject : 

It  has  been  held  that  the  extent  of  an 
attorney's  common-law  lien  upon  a  judg- 
ment will  be  determined  by  the  law 
of  the  jurisdiction  where  the  judgment 
was  recovered,  as  against  that  of  an- 
other jurisdiction  in  which  moneys  col- 
lected upon  the  judgment  are  sought  by 
trustee  process;  thus,  in  Citizens'  Nat.  Bank 
V.  Culver,  54  N.  H.  327,  20  Am.  Rep.  134, 
it  appeared  that  an  attorney  in  Vermont 
had  recovered  for  his  client  a  judgment  for 
costs,  all  of  which,  by  agreement  with  his 
client,  belonged  to  the  attorney,  and  that 
the  amount  collected  on  such  judgment  was 
attached  by  trustee  process  in  the  hands  of 
the  attorney's  agents  in  New  Hampshirn 
by  creditors  of  the  client;  and  it  was  held 
that  the  law  of  Vermont  as  to  the  lien  of 
attorneys,  and  not  that  of  New  Hampshire, 
was  decisive  of  the  case,  and  that  therefore 
the  attorney's  lien  was  prior  to  the  attach- 
ment, and  not  limited  to  the  fees  and  dis- 
bursements on  account  of  the  taxable  costs. 

There  are  cases  illustrating  the  relation 
of  the  state  and  Federal  courts  in  regard 
to  attorneys'  liens  which  may  be  referred 
to  in  this  connection*  B.  B.  B. 
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379,    114    Am.    St.    Rep.    691,    100   N.    W. 
105. 

In  the  absence  of  a  statutory  provision, 
a  lien  cannot  accrue  upon  a  mere  cause 
of  action  which  is  necessarily  based  upon 
a  future  possibility,  expectancy,  or  con- 
tingency, and  an  equitable  property  right 
in  the  proceeds  of  such  expectancy,  pos- 
sibility, or  contingency  could  only  vest 
after  the  same  had  come  into  existence  by 
the  entry  of  a  valid  judgment. 

Jackson  v.  Stearns,  48  Or.  25,  5  L.R.A. 
(N.S.)  390,  84  Pac.  799;  Smelker  v.  Chi- 
cago &  N.  W.  R.  Co.  106  Wis.  135,  81  N. 
W.  995;  Poogien  v.  St.  Paul  City  R.  Co. 
97  Minn.  51,  3  L.R.A.(N.S.)  379,  114  Am. 
St  Rep.  691,  100  N.  W.  106;  Weller  v. 
Jersey  City,  II.  &  P.  Street  R.  Co.  66  N. 
J.  Eq.  11,  57  Atl.  730,  68  N.  J.  Eq.  659^ 
61  Atl.  459,  6  A.  &  E.  Ann.  Cas.  442;  Ham- 
mons  v.  Great  Northern  R.  Co.  53  Minn. 
249,  54  N.  W.  1108;  Coughlin  v.  New  York 
C.  k  H.  R.  R.  Co.  71  N.  y.  443.  27  Am. 
Rep.  75;  Dayton  v.  Fargo,  45  Mich.  153, 
7  N.  W.  758;  Anderson  v.  Itasca  Liunber 
Co.  86  Minn.  480,  91  N.  W.  12,  291;  Niel- 
sen V.  Albert  Lea,  91  Minn.  388,  08  N.  W. 
195;  Terney  v.  Wilson,  45  N.  J.  L.  282; 
Phillips  v.  Mackay,  54  N.  J.  L.  319,  23 
Atl.  941;  3  Pom.  Eq.  Jur.  §  1271;  Bispham, 
Eq.  214;  Barnabee  v.  Holmes,  115  Iowa, 
581,  88  N.  W.  1098;  Farmer  v.  Stillwater 
Water  Co.  108  Minn.  41,  121  N.  W.  418; 
Xorthrup  v.  Hayward,  102  Minn.  307,  113 
N.  W.  701,  12  A.  k  E.  Ann.  Cas.  341;  3 
Am.  k  Eng.  Enc.  Law,  p.  466;  Hutchinson 
▼.  Pettes,  18  Vt.  614;  McRea  v.  Warehime, 
49  Wash.  194,  94  Pac.  924;  Cline  Piano 
Co.  V.  Sherwood,  67  Wash.  239,  106  Pac. 
742;  Wooding  v.  Grain,  11  Wash.  207,  39 
Pac.  442;  Hammons  v.  Great  Northern  R. 
Co.  53  Minn.  249,  64  N.  W.  1108. 

Messrs.  George  A.  liatlmer  and  W.  H. 
Plttiumer  for  respondents. 


Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

Some  time  prior  to  April  30,  1908,  one 
Hilton  G.  Funk,  received  personal  injuries 
while  in  the  employ  of  the  Nelson  k  Ft. 
Sheppard  Railway  Company,  a  branch  line 
of  the  appellant,  Great  Northern  Railway 
Company,  located  in  British  Columbia,  and 
on  that  day  employed  Greo.  A.  Latimer,  one 
of  the  respondents,  to  prosecute  such  ac- 
tions or  proceedings  as  would  be  necessary 
to  iccover  for  the  injury,  agreeing  to  pay 
him  tiierefor  one  half  of  any  sum  he  might 
recover  as  a  fee  for  his  services.  Im- 
mediately thereafter  written  notice  of  the 
terms  of  the  contract  was  served  by  Lat- 
imer on  the  local  claim  agent  and  attorney 
of  the  railway  company  then  having  of- 
fices in  the  city  of  Spokane.  After  the 
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execution  of  the  contract,  Latimer  formed 
a  partnership  with  his  corespondent,  Plum- 
mer,  and  assigned  to  him  a  one-half  interest 
in  the  claim.     The  respondents  thereupon 
employed  the  legal  firm  of  Taylor  k  O'Shea, 
of  Nelson,  British  Columbia,  who  instituted 
proceedings,  under  the  workmen's  compen- 
sation act  of  British  Columbia,  against  the 
Nelson  k  Ft.  Sheppard  Railway  company, 
to  recover  for  the  injury  to  Funk.     While 
these  proceedings  were  pending,  and  before 
anything  pertaining  to  the  merits  of  the 
claim  had  been  determined,  the  claim  agent 
of  the  Great  Northern  Railway  Company, 
acting  under   the   direction  of  one   A.   H. 
McNeil],  who  had  charge  of  the  legal  busi- 
ness of  the  appellant  company  in  British 
Columbia,    settled    the   claim    with    Funk, 
acting  for  himself,  for  the  sum  of  $500, 
and  obtained  Funk's  written  release  of  all 
claims  against  the  appellant.     The  work- 
men's compensation  act,  under  which  the 
procee4ings  were  pending,  contains  the  fol- 
lowing   provision:      "Sec    10.      Any    sum 
awarded  as  compensation  shall  be  paid  on 
the  receipt  of  the  person  to  whom  it  is 
payable  under  any  agreement  or  award,  and 
his  solicitor  or  agent  shall  not  be  entitled 
to  recover  from  him,  or  to  claim  a  lien  on, 
or  deduct  any  amount  for  costs  from  the 
said  sum  awarded,  except  such  sum  as  may 
be  awarded  by  the  arbitrator,  on  an  ap- 
plication made  by  either  party  to  determine 
the  amount  of  such  costs  to  be  paid  to 
the  said  solicitor  or  agent,  such  sum  to 
be  awarded  subject  to  taxation  and  to  the 
scale  of  costs   prescribed  by  said   regula- 
tions."   After  the  settlement,  and  pursuant 
to  this  provision  of  the  act,  an  arbitrator 
was   appointed   who   awarded   to   Solicitor 
O'Shea,  of  the  firm  of  Taylor  k  O'Shea,  the 
sum  of  $85  as  costs  and  arbitrator's  fees 
in  the  cause  that  had  been  instituted  on 
behalf  of  Funk,   and  thereafter  Taylor  k 
O'Shea   remitted  one  half  thereof  to   the 
respondents.    No  suit  or  action  was  begun 
on  behalf  of  Funk  in  the  state  of  Wash- 
ington or  elsewhere,   other  than   the   pro- 
ceedings above  mentioned.    The  respondents 
thereupon  began  the  present  action  against 
the  appellant  to  recover  a  sum  equal  to  one 
half  the  sum  paid  Funk  in  the  settlement, 
averring  that  they  had  a  lien  on  the  fund 
allowed  him  in  the  settlement  as  security 
therefor,  and  were  deprived  thereof  by  the 
payment  of  the  same  to  Funk,  who  was  then 
and  at  all  times  since  insolvent  and  well 
known    to    the    appellant   to   be    so.     The 
learned  trial  judge  took  the  respondents' 
view  of  the  law  and  entered  a  judgment  in 
their  favor  for  the  sum  of  $250,  one  half 
of  the  amount  paid  Funk  by  the  appellant 
in  the  settlement. 
The   cause   was   tried   before   the   lower 
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court  without  the  intervention  of  a  jury, 
and  the  case  is  before  us  on  the  findings  oi 
fact  made  by  the  court,  the  evidence  not 
having  been  certified  into  the  record.    These 
findings  we  have  recited  in  substance,  and 
it  will  be  observed  therefrom  that  the  court 
made  no  finding  to  the  effect  that  there 
was  any  fraud  or  collusion  between  the  ap- 
pellant and  Funk,  entered  into  for  the  pur- 
pose of  defrauding  the  respondents  out  of 
their  fees,  and  in  so  far  as  the  appellant 
is  concerned,  at  least,  we  must  treat  the 
settlement  as   having  been  made  in   good 
faith.    It  must  be  remembered,  also,  that  it 
is    the   unquestioned    right   of    parties    to 
a  lawsuit,  or  controversy  of  any  kind,  to 
settle    and    compromise    their    difficulties 
without   consulting   their   counsel.     Attor- 
neys are  but  the  representatives  of  the  par- 
ties.    Their  authority  is  revocable  at  any 
time,  at  the  pleasure  of  the  client,  and  they 
cannot  legally  object  to  any  course  their 
client  may  take  concerning  the  matter  in 
controversy.     The   rights   of  the   attorney 
in  this  regard  are  not  changed  by  the  fact 
that  the  attorney  is  by  agreement  to  receive 
as  a  contingent  fee  a  part  of  the  sum  which 
may    be    recovered.      Without    an    express 
stipulation  to  that  effect,  an  agreement  for 
a  contingent  fee  will  not  act  as  an  assign- 
ment of  a  part  of  the  claim,  and  no  interest 
in  a  future  recovery  exists  without  an  as- 
signment.    McRea  v.  Warehime,  49  Wash. 
194,  94  Pac.  924;  Lewis  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.   (C.  C.)   35  Fed.  639.    The 
right  of  the  respondents  to  recover,  there- 
fore, depends  on  the  fact  whether  they  had 
a  lien  upon  the  money  agreed  to  be  paid 
Funk  in  the  settlement.     As  there  was  no 
such    common-law    lien,    the    lien,    if    any 
exists,  must  be  derived  from  the  statute. 
The  only  statute  in  our  state  that  can  be 
said  to  be  at  all  applicable  to  the  case  is 
§  136,  Rem.  &  Bal.  Code,  which  reads  as 
follows:     "An  attorney  has  a  lien  for  his 
compensation,  whether  specially  agreed  up- 
on   or    implied,    as    hereinafter    provided 
.     .    .     (3)    upon  money  in  the  hands  of 
the  adverse  party  in  an  action  or  proceed- 
ing in  which  the  attorney  was  employed, 
from  the  time  of  givihg  notice  of  the  lien 
to  that  party."  But  we  think  it  clear  that, 
in   order   for   a  lien  to   arise   from   notice 
under  this  statute,  there  must  be  an  action 
or  proceeding  pending  against  the  adverse 
party  in  some  court,  and,  as  the  statute  can 
have  no  extraterritorial  effect,  it  must  be 
an  action  pending  in  some  one  of  the  courts 
of  this  state.    Any  other  rule  would  make 
the  statute  oppressive  upon  the  debtor.    He 
would  be  compelled  to  decide  at  his  peril 
all  controversies  between  the  attorney  and 
his  client  over  the  question  as  to  which  of 
them    was    entitled    to   the   money    in    his 
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hands.  Moreover,  the  statute  will  bear  no 
)ther  construction.  The  lien  is  given  "upon 
money  in  the  hands  of  the  adverse  puly 
in  action  or  proceeding,"  and  this  in  itself 
presupposes  an  action  or  proceeding  pend- 
ing in  a  court. 

Tested  by  the  foregoing  principles,  it  is 
plain  that  the  respondents  ought  not  to 
have  been  permitted  to  recover,  and  that  the 
judgment  of  the  trial  court  is  erroneous  for 
the  reasons  stated.  We  think,  however,  the 
judgment  is  erroneous  for  another  reason. 
The  law  of  the  forum  in  which  the  proceed- 
ings were  prosecuted  precludes  the  attorney 
from  taking  any  part  of  the  recovery  as  a 
fee  or  reward  except  such  as  shall  be  award- 
ed him  by  the  arbitrator.  Having  chosen 
that  forum  to  prosecute  the  action,  and 
having  called  upon  the  arbitrator  to  make 
an  award,  and  having  accepted  the  award 
so  made,  we  think  the  respondents  are 
estopped  from  claiming  any  other  fee  from 
their  client.  And  having  no  cause  of  action 
against  their  client  for  fees,  they  cannot,  of 
course,  recover  against  the  adverse  party. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded,  with  instruc- 
tions to  enter  a  judgment  for  the  defendant 
to  the  effect  that  the  plaintiffs  take  nothing 
by   their  action.  •    ■ 


Rndkin,  Ch.  J.,  and  Chadwicky 
and  Morris,  JJ.,  concur. 


TEXAS   SUPREME  COURT. 

STAMFORD  OIL  MILL  COMPANY,  Piff.  in 

Err., 
v. 

W.  T.  BARNES. 

(—  Tex.  — ,  128  S.  W.  375.) 

Negligence  —  unsafe  property  —  duty 
to  children. 

1.  The  owner  of  an  oil  mill  is  under  no 
general  duty  to  exercise  care  to  make  it 

Note.  —  As  to  doctrine  of  attractive  nui- 
sance, including  the  applicability  of  the 
doctrine   to  dangerous  machinery  and  ap- 

Eliances,   see  note   to  Cahill   v.  Stone,   19 
.R.A.(N.S.)    1094. 

As  to  whether  one  who  goes  upon  prop- 
erty on  business  with  the  owner  is  de- 
prived of  the  right  to  protection  against 
defects  by  temporarily  turning  aside  to  pur- 
sue a  purpose  of  his  own,  see  note  to  Pauck- 
ner  v.  Wakem,  14  L.R.A.(N.S.)   1119. 

As  to  whether  contributory  negligence  of 
parent  or  custodian  is  a  bar  to  an  action 
by  a  child  for  necfligent  injuries,  see  notes 
to  Chicago  City  R.  Co.  v.  Wilcox.  21  L.R.A 
76,  and  Neff  v.  Cameron,  18  L.R.A.(N.S.) 
320. 
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safe  for  children  coming  thereto  without 
invitation,  authority,  or  allurement. 

Same— duty  to  instruct  children. 

2.  One  who  has  sold  cotton  seed  hulls  to 
children,  and,  upon  their  return  for  more, 
directs  them  merely  to  go  to  the  hullhouse 
for  them,  may  be  found  negligent  in  mt 
warning  them  of  the  danger,  if  unguarded 
machinery  in  one  portion  of  the  house  may 
expose  them  to  danger  if  they  are  not  prop- 
erly instiucted  to  avoid  it. 

Same  —  failure  to  instruct. 

3.  Failure  to  instruct  and  protect  from 
the  danger  of  exposed  machinery  a  twelve- 
year-old  boy  who  goes  to  a  mill  to  pur- 
chase one  of  its  products  is  not  negligence 
which  will  render  the  mill  owner  liable  for 
an  injury  to  him  therefrom,  where  he  had 
all  the  knowledge  which  instruction  would 
have  given  him,  and  knew  how  to  avoid  the 
particular  danger  which  caused  his  injury. 

Same  —  concurrent  negligence  of  par- 
ent. 

,  4.  A  child  cannot  hold  a  mill  owner  lia- 
ble for  injury  through  unguarded  machin- 
ery in  the  mill  to  which  he  was  sent  by 
his  father  to  purchase  a  product  of  the 
mill,  because  of  his  failure  to  warn  him 
of  the  danger  of  exposed  machinery,  where 
the  father,  although  knowing  of  the  con- 
dition, also  failed  to  warn  hinu 

(May  26,  1910.) 

IP  RROR  to  the  Court  of  Civil  Appeals  of 
L#  Second  Supreme  Judicial  District  to  re- 
view a  judgment  affirming  a  judgment  of 
the  District  Court  for  Jones  County  in 
plaintiffs  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
minor  son,  which  were  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrews  A  Presler  for  plaintiff 
in  error. 

Messrs.  G.  L.  Davenport  and  H.  6. 
McGonnell  for  defendant  in  in  error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Barnes,  as  plaintiff,  brought  this  action 
to  recover  of  the  oil  company,  defendant, 
damages  sustained  by  himself  from  injuries 
inflicted  on  his  minor  son,  English  Barnes, 
which  he  alleges  to  have  been  caused  by 
negligence  of  the  defendant.  The  occur- 
rence out  of  which  the  action  grew  was  one 
of  those  distressing  ones  shown  by  the  re- 
ports to  have  become  rather  frequent,  in 
which  children  have  had  their  feet  caught 
in  conveyors  used  in  such  mills  as  that  of 
the  defendant.  A  brother,  sixteen  years 
old,  of  English  Barnes,  who  was  twelve 
years  old,  by  direction  of  his  father  went 
on  four  different  occasions  to  the  mill  of 
the  defendant  to  buy  cotton  seed  hulls, 
which  were  put  in  sacks  and  hauled  home 
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on  a  toy  wagon  belonging  to  the  boys.  The 
first  two  trips  were  made  by  the  elder 
brother  alone,  but  he  was  accompanied  on 
the  others  by  English,  also  by  direction  of 
the  father,  so  the  petition  alleges,  and  it 
was  upon  the  last  that  English  was  hurt. 
In  going  to  the  mill,  the  boys  entered  thu 
inclosure  by  which  it  was  surroundeit 
through  a  gate  at  its  southeastern  corner; 
their  route  taking  them  first  by  the  office 
in  the  southeastern  comer  of  the  mill  build- 
ing. This  office  was  kept  by  a  clerk  of  the 
defendant,  who,  upon  application  made  to 
him  by  the  boys,  upon  each  occasion  except 
the  last,  for  the  purchase  of  hulls,  directed 
them,  according  to  his  version,  to  go  to  the 
north  end  of  the  hullhouse,  but,  according 
to  theirs,  merely  to  go  to  the  hullhouse, 
and  get  them.  The  significance  of  the  dif- 
ference in  their  statements  appears  from 
the  arrangement  of  the  building.  The  part 
of  the  hullhouse  in  which  the  defendant 
kept  hulls  for  sale  was  at  the  extreme  north 
end  of  the  building,  where  there  was  no 
machinery  or  other  dangerous  thing;  but 
between  the  ofi&ce  and  it,  from  the  southern 
towards  the  northern  end  of  the  building, 
ran  the  conveyor,  the  construction  and  uses 
of  which  have  been  so  often  stated  that 
description  of  it  is  unnecessary.  In  the 
eastern  and  western  sides  of  the  building, 
near  its  southern  end,  were  large  doors  op- 
posite each  other,  between  which  extended 
a  bridge,  elevated  in  the  center  so  as  to 
pass  above  the  conveyor.  This  bridge  was 
made  for  the  use  of  employees  hauling  hulls 
in  dump  carts  to  be  thrown  into  the  con- 
veyor, and,  that  this  might  be  done  conven- 
iently, the  boards  forming  its  flooring  just 
over  the  conveyor  were  put  upon  hinges,  in 
order  to  allow  an  opening  through  which 
the  hulls  could  be  dumped.  Except  that 
part  thus  described  over  the  conveyor,  the 
bridge  was  boxed  up  on  each  side,  so  as  to 
prevent  mules  used  in  hauling  from  getting 
off  and  to  catch  hulls  that  might  fall  from 
the  carts.  The  evidence  conflicts  as  to  the 
arrangement  immediately  above  the  convey- 
or; employees  of  defendant  testifying  that 
there  was  a  railing  at  each  side  of  it,  and 
that  the  boards  upon  hinges  were  the  same 
length  as  the  others  in  the  floor,  and  the 
two  boys  stating  that  there  was  no  railini:^, 
and  that  the  movable  boards  were  shorter 
than  the  others  in  the  floor,  the  effect  of 
which  was  to  leave  holes  about  a  foot  long 
in  the  floor  at  the  ends  of  these  shorter 
pieces.  West  of  the  conveyor  in  this  room 
were  hulls  which  were  not  kept  for  sale, 
but  were  put  to  other  uses  by  the  defend- 
ant. On  all  occasions  before  that  in  ques- 
tion, the  boys,  on  receiving  the  direction 
from  the  clerk,  had  passed  north  from  the 
office  along  the  eastern  side  of  the  building. 
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and,  coming  to  the  eastern  door  of  the  hull- 
house,  entered  it,  followed  the  bridge  across 
the  conveyor  to  the  place  where  the  hulls 
were,  and,  having  filled  the  sacks,  carried 
them  back  to  the  office,  where  they  were 
weighed  by  the  clerk,  and  the  hulls  were 
paid  for.  On  the  last  trip  they  said  nothing 
to  the  clerk,  and  were  not  seen  by  him  or 
any  employee,  but  went  at  once  to  the 
place  where  they  had  previously  gotten 
hulls,  and  filled  their  sacks  as  before.  Eng- 
lish then  walked  to  the  part  of  the  bridge 
over  the  conveyor,  and  was  watching  it 
move,  when,  on  being  called  by  his  brother, 
and  starting  to  go,  he  was  "overbalanced/' 
as  he  expresses  it,  and  put  his  foot  in  the 
trough  containing  the  screw,  and  was  se- 
verely injured.  Circumstances  testified  to 
by  defendant's  witnesses  tend  to  show  that 
the  occurrence  took  place  in  a  different  way, 
but  we  must  assume  that  the  account  of 
plaintiff's  witnesses  is  the  true  one.  There 
is  no  evidence  that  the  clerk  or  any  em- 
ployee knew  that,  at  any  time,  either  of  the 
boys  had  gone  into  this  room,  except  that 
the  elder  brother  says  that  at  one  of  the 
times  when  he  went  alone,  an  employee  was 
working  there  and  could  have  seen  him. 
Both  the  boys  knew  of  the  presence  of  the 
conveyor,  what  it  was,  how  it  was  arranged, 
and  that  it  was  dangerous  to  allow  the 
foot  to  be  caught  in  it.  The  plaintiff  him- 
self knew  that  there  was  machinery  in  the 
mill  dangerous  to  anyone  caught  in  it,  knew 
that  conveyors  were  used  about  such  estab- 
lishments, but  had  no  especial  knowledge 
of  the  arrangement  of  this  one.  There  is 
evidence  in  the  record  as  to  the  situation 
of  the  mill  and  the  precautions  taken  by 
defendant  to  keep  unauthorized  persons  off 
its  premises,  a  statement  of  which  is  made 
unnecessary  by  the  view  taken  of  the  case. 
Before  taking  up  the  fundamental  ques- 
tion raised  by  the  defendant  as  to  whether 
or  not  there  is  in  the  facts  of  this  case  any 
legal  basis  upon  which  its  liability  can  be 
founded,  we  think  it  proper  to  notice  par- 
ticularly one  of  the  instructions  given  by 
the  trial  court  which  is  assigned  as  error. 
It  is  as  follows:  'It  was  the  duty  of  the 
defendant,  in  the  construction  and  opera- 
tion of  its  machinery,  to  exercise  such  pru- 
dence and  care  to  prevent  injury  therefrom 
as  an  ordinary  prudent  man  would  exer- 
cise; and,  in  determining  such  negligence, 
you  should  consider  how  the  defendant's 
hullhouse  and  machinery  were  constructed 
and  operated,  what  precautions  were  used 
to  prevent  persons  from  going  about  or 
coming  in  contact  with  said  machinery,  and 
the  duty  of  said  employees  in  said  hull- 
house,  or  in  charge  of  said  machinery." 
It  is  true,  as  said  by  the  court  of  civil 
appeals,  an  instruction  containing  the  same 
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proposition  was  approved  by  that  court  in 
the  case  of  Dublin  Cotton  Oil  Co.  v.  Jar- 
rard,  —Tex.  Civ.  App.— ,  40  S.  W.  631. 
That  ruling  was  not  presented  to  this  court 
for  revision,  and  discussion  of  the  principle 
it  states  was,  in  effect,  pretermitted  in  the 
final  opinion  in  that  case.  01  Tex.  294,  42 
S.  W.  060.  We  think  it  is  clearly  in  con- 
flict with  the  principles  laid  down  in  San 
Antonio  &  A.  P.  R.  Co.  v.  Morgan,  02  Tex. 
08,  46  S.  W.  28;  Dobbins  v.  Missouri,  K.  & 
T.  R.  Co.  01  Tex.  60,  38  L.R.A.  673,  66  Am. 
St.  Rep.  856,  41  S.  W.  62 ;  Missouri,  K.  &  T. 
R.  Co.  V.  Edwards,  00  Tex.  65,  32  L.R.A. 
825,  36  S.  W.  430.  These  cases  repudiate 
the  contention  that  the  owner  of  premises 
is  under  any  general  duty,  in  putting  and 
keeping  thereon  buildings  and  other  struc- 
tures used  by  them  in  their  legitimate  busi- 
nesses, to  exercise  care  to  make  them  aafe 
for  the  use  of  others,  even  children,  com- 
ing thereon,  without  invitation,  authority, 
or  allurement. 

In  the  case  first  cited  it  is  said:  "These 
cases  [others  referred  to]  rest  upon  the 
sound  principle  that,  where  the  owner 
makes  such  use  of  his  property  as  others 
ordinarily  do  throughout  the  country,  there 
it  not,  in  legal  contemplation,  any  evidence 
from  which  a  court  or  jury  may  find  that 
he  had  invited  the  party  injured  thereon, 
though  it  be  conceded  that  his  property  or 
something  thereon  was  calculated  to  and 
did  attract  him."  Thflt  is  very  different 
from  the  proposition  that  the  owner,  after 
he  has  constructed  and  is  keeping  upon  hU 
premises  machinery  or  other  thing  with 
which  there  is  danger  of  contact  resulting 
in  injury  to  those  coming  thereon,  may  not 
make  himself  responsible  for  their  coming 
and  consequent  injury  by  some  course  of 
conduct  calculated  naturally  to  bring  it 
about.  That  he  may  is  so  well  established 
that  the  proposition  hardly  needs  to  be 
stated;  and  hence,  it  is  obviously  true  that 
there  is  a  duty  to  abstain  from  such  a 
course  of  conduct  as  that  just  stated,  or 
else  to  take  proper  precaution  to  protect 
from  injury  those  likely  to  be  drawn  into 
danger  by  it,  and  that  the  nonobservance 
of  that  duty,  resulting  in  injury  to  one  en- 
titled to  take  advantage  of  it,  is  actionable 
negligence.  Therefore  it  is  that  the  invita- 
tion, license,  or  allurement  of  others  to  come 
upon  one's  premises  may  give  rise  to*  a  re- 
sponsibility on  his  part  which,  without 
such  invitation,  license,  or  allurement,  would 
not  exist,  for  injuries  sustained  by  them 
from  dangerous  things  thereon  against 
which  he  has  not  exercised  ordinary  care 
to  guard  them.  It  may  be  that  that  which 
an  owner  keeps  upon  his  premises  may,  in 
itself,  have  such  powerful  attraction  for 
children,  or  pthers  incapable  of  exercising 
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proper  care  for  their  own  safety,  as  to  give 
rise  to  the  duty  to  which  we  refer;  but 
that  is  not  true  of  those  things  which  the 
owners  of  property  use  in  their  ordinary 
businesses  in  the  way  in  which  men  of 
ordinary  prudence  are  accustomed  to  use 
them.  All  this  is  fully  recognized  in  the 
opinions  referred  to,  and  in  the  Morgan 
Case  it  is  shown  that  the  decisions  in  what 
are  known  as  the  '^turntable  cases"  are  not 
authority  for  the  notion  that  any  such 
general  duty  as  that  laid  down  in  the 
charge  under  review  rests  upon  owners  of 
property,  although  they  put  it  to  uses 
which  may  involve  danger  to  children,  or 
other  persons  who  may  come  upon  it  with- 
out invitation,  without  authority,  and 
without  enticement  or  allurement.  The 
turntable  decisions  merely  lay  down  the 
proposition  that  there  is  evidence  of  negli- 
gence to  go  to  the  jury  in  a  combination  of 
circumstances,  consisting  not  only  of  the 
bare  fact  that  such  a  structure  was  kept, 
but  also  of  the  way  in  which  it  was  kept, 
often  out  of  sight  of  the  owner  and  his 
employees,  unguarded,  unfastened,  and  in 
a  place  where  it  wns  known,  or  aliould 
have  been  known,  that  children  were  at- 
tracted, or  would  be  attracted,  by  it  to  go 
and  play  with  it.  We  not  only  feel  com- 
mitted to  that  proposition  by  former  deci- 
sions of  this  court,  but  we  heartily  agree 
w^ith  it. 

The  latest  discussion  of  it  which  has 
come  to  our  attention  is  in  the  case  of 
Cooke  V.  Midland  G.  W.  R.  Co.  [1909]  A.  C. 
229:  ri900]  2  T.  R.  499,  78  N.  J.  P.  C.  N.  S. 
76, 100  L.  T.  N.  S.  626,  25  Times  L.  R.  375, 15 
A.  &  E.  Ann.  Cas.  557,  in  which  the  decision 
was  in  line  with  those  heretofore  made  in 
this  state.  But  we  cannot  agree  that  one 
who  erects  upon  his  own  land  an  oil  mill 
or  other  like  establishment  for  pursuing  in 
the  ordinary  way  one  of  the  ordinary  busi- 
nesses of  the  country  is  under  a  duty  arising 
merely  from  the  construction  and  use  of 
the  plant  to  adopt  in  advance  safeguards 
against  danger  from  his  machinery  to  chil- 
dren who  may  intrude  upon  his  premises. 
Such  businesses,  at  least,  do  not  belong 
to  that  class  of  things  that  are  to  be  re- 
garded as  so  attractive  as  to  impose  the 
duty  of  guarding  against  the  entrance  of 
persons  not  induced  to  enter  by  the  owner 
in  any  of  the  ways  indicated.  The  ground 
of  liability  recognized  in  such  cases  is  in- 
vitation, enticement,  or  authority  given  to 
the  child  to  enter  the  premises,  as  in  Dub- 
lin Cotton  Oil  Co.  V.  Jarrard,  91  Tex;  289, 
42  S.  W.  9.59,  or  else  the  failure  to  employ 
the  care  demanded  by  ordinary  prudence 
to  take  care  of  the  child  after  its  presence 
and  the  danger  of  its  bcingf  hurt  1:ave  be- 
come known,  as  in  North  Texas  Constr.  Co. 
V.  Postick.  98  Te.x.  239,  83  S.  W.  12,  and 
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Cook  V.  Houston  Direct  Nav.  Co.  76  Tex. 
363,  18  Am.  St.  Rep.  62,  13  S.  W.  476. 
The  proposition  in  the  charge,  therefore, 

canuot  be  admitted  as  broadly  as  it  is 
stated.  It  is  true  that  those  who  use 
premises  for  the  purpose  of  trans'acting 
business  thereon  with  the  public  thereby 
invite  the  public  to  come  and  deal  with 
them,  and  therefore  owe  to  those  accepting 
the  invitation  the  duty  of  using  ordinary 
care  to  make  reasonably  safe  for  their  use 
the  place  or  places  assigned  to  such  uses; 
but  even  this  duty  does  not  involve  in  its 
scope  parts  of  the  establishment  to  which 
the  public  is  not  invited.  Hotel  keepers 
do  not  invite  guests  to  their  engine  rooms; 
nor  do  carpers  invite  passengers  to  the 
many  places  not  fitted  up  for  their  use. 
If  it  had  been  an  admitted  fact  that  the 
plaintiffs  sons  were  at  a  place  included  in 
the  invitation  to  the  public  implied  in  the 
character  of  defendant's  business,  it  might 
have  been  held  that  the  charge,  although 
too  broad  to  be  abstractly  correct,  was 
right  in  its  application  to  the  case.  But  it 
takes  no  account  of  the  questions  of  fact  to 
be  passed  upon  by  the  jury  before  the  ex- 
tent of.  the  duty  of  the  defendant  could 
be  determined.  Without  further  discussion 
of  the  charge  we  proceed  to  a  decision  of 
the  questions  upon  which  the  case  depends. 
The  boys  were  not  brought  to  the  mill  by 
its  attractiveness,  or  because  of  any  failure 
of  its  owner  to  guard  it  from  intrusion, 
but  were  sent  by  their  father  upon  business 
which  he  had  the  right  to  transact  with 
the  owner.  The  defendant  had  consented 
to  deal  with  them,  and  they  were  therefore 
of  the  class  invited  to  come  and  do  business 
with  it.  They  were  not  expressly  invited 
on  the  premises  on  their  last  visit,  nor  to 
the  place  where  the  danger  was  at  any 
time.  But  the  previous  reception  of  and 
dealing  with  them  might  be  regarded  as 
implying  a  continuing  invitation  to  return 
whenever  they  desired  to  buy  the  defend- 
ant's goods;  and  while  it  was  not  in  the 
mind  of  the  defendant's  employee  that  they 
should  go  to  the  place  where  the  injury  was 
received,  the  general  instruction  to  go  to 
the  hullhouse  might  be  regarded  by  a  jury 
as  calculated  to  induce  them  to  stop,  as 
they  did,  at  the  first  point  in  that  house 
where  hulls  were  found.  We  think  a  jury 
could  find  that  there  was  no  such  instruction 
as  ordinary  prudence  would  have  dictated 
to  one  dealing  with  a  child  ignorant  of,  or 
incapable  of  properly  avoiding,  the  danger 
it  would  incur  in  such  a  place.  And  it  is 
this  view  of  the  case  which  to  our  minds 
presents  the  only  serious  question.  It  must 
not  be  forgotten  that  the  boys  had  repeat- 
edly been  sent  to  this  mill  by  parents  who 
knew  of  the  presence  of  dangerous  machin- 
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ery;  that  the  elder  was  sixteen  and  the  i 
younger  nearly  twelve,  years  of  age;  that 
both  of  them  knew  of  the  presence  of  the 
conveyor  and  the  effect  of  getting  the  foot 
into  it;  and  that  English,  by  his  testimony, 
shows  that  he  had  knowledge  of  the  specific 
dani^er  from  which  be  suffered,  and  knew 
that  the  simple  way  to  avoid  that  danger 
was  to  keep  his  foot  out  of  the  conveyor. 
It  is  necessarily  true,  therefore,  that  it 
was  not  from  lack  of  knowledge  and  expe- 
rience, nor  because  of  the  absence  of  warn- 
ing or  restraint  by  defendant's .  employee, 
but  from  a  mishap  such  as  might  be  suf- 
fered by  an  adult  as  well  as  by  one  such 
as  he,  that  the  unfortunate  boy  suffered  his 
injury.  St.  Louis  Southwestern  W.  R.  Co. 
V.  Shiflet,  94  Tex.  139,  68  S.  W.  945.  There 
was  no  wrong,  at  least,  none  of  which 
plaintiff  can  complain,  in  allowing  the  boy 
to  come  upon  the  premises,  and  in  deal- 
ing with  him  as  directed  by  his  parents.  It 
must  follow  that  there  must  have  been 
some  negligent  treatment  of  him  after  he 
came,  in  exposing  him  to  danger  which 
ought  not  to  have  been  foreseen  by  plain- 
tiff. That  negligence  must  consist  of  send- 
ing him  into  a  situation  of  danger  which 
he  did  not  know,  or  against  which  he  was 
incapable  of  protecting  himself.  If  he  had 
been  so  wanting  in  knowledge  and  discre- 
tion as  this  supposes,  and  his  injury  had 
resulted  from  that  fact,  there  would  be 
better  reason  for  holding  the  defendant 
guilty  of  negligence  which  was  the  cause 
of  such  injury,  whether  the  plaintiff  would 
be  in  a  position  to  be  heard  to  complain  or 
not.  That  is  the  character  of  the  cases  re- 
lied on,  but  this  differs  from  them  all  in 
the  fact  that  the  boy  knew  the  situation 
fully  and  how  to  avoid  the  danger.  We  do 
not  mean  that  contributory  negligence  is 
to  be  charged  to  the  boy  as  a  matter  of 
law,  but  that  the  omission  of  the  defendant 
in  not  instructing  and  protecting  him  does 
not  constitute  actionable  negligenccj  since 
he  had  the  knowledge  which  instruction 
would  have  given  him,  and  knew  how  to 
avoid  this  particular  danger.  This  knowl- 
edge, affirmatively  shown  and  admitted, 
distinguishes  this  case  from  Cook  v.  Hous- 
ton Direct  Nav.  Co.  supra,  which  refuses  to 
hold  as  a  matter  of  law  that  a  child  be- 
tween thirteen  and  fourteen  years  of  age 
has  sufficient  knowledge  and  experience  to 
appreciate  and  avoid  danger.  Again,  the 
defendant  merely  told  him  to  get  what  his 
parents  sent  him  to  get,  without  giving  him 
instruction  so  definite  as  to  prevent  him 
from  going  to  the  place  where  the  conveyor 
was.  His  father  sent  him  to  the  mill  where 
there  was  much  dangerous  machinery  with- 
out instructing  him  at  all.  How  can  it 
be  said  that  the  defendant's  omission  was 
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negligence,  without  saying  that  the  parent's 
omission  was  negligence  of  the  same  char- 
acter and  quality?  We  think  there  can  be 
no  good  answer  to  that  question,  and  for 
that  reason,  as  well  as  for  that  before 
given,  that  there  was  no  negligence  on  the 
part  of  the  defendant  that  caused  the  in- 
juries, we  must  hold  that  plaintiff  has  no 
cause  of  action. 

There  seems  to  be  a  contention  that  the 
existence  of  the  openings  in  the  ends  of  the 
floor  of  the  bridge,  exposing  the  conveyor, 
constituted  a  breach  of  the  defendant's 
duty  to  keep  its  premises  reasonably  safe 
for  those  invited  there  on  business,  but 
the  conclusive  answer  is  that  the  condition 
existing  was  fully  known  to  both  boys,  and 
the  bridge,  even  if  treated  as  a  place  to 
which  they  were  invited  to  go,  was  safe 
enough  to  one  knowing  its  condition.  The 
injury  did  not  result  from  any  defect  in 
the  bridge,  but  from  the  fact  that  the  boy 
went  from  the  safe  part  of  it  to  the  only 
place  where  he  could  have  been  hurt. 

Reversed  and  rendered. 
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V. 

CHARLES  F.  KINDT,  Respt. 
(—  Wis.  — ,  128  N.  W.  972.) 

Broker  —  right  to  commtsslon. 

One  undertaking  to  procure  a  purchaser 
for  a  tract  of  land  at  a  certain  price  per 
acre  does  not  lose  fiis  right  to  the  agreed 
commission  by  taking  a  commission  from 
the  purchaser  also. 

(Siebecker,  J.,  dissents.) 

(December  6,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  compensation  for  services  ren- 
dered in  procuring  a  purchaser  of  certain 
real  estate.    Reversed. 

Statement  by  Kerwln,  J.: 

This  action  was  brought  to  recover  a 
commission  of  $400  for  services  rendered  by 
plaintiff  in  procuring  for  the  defendant  a 
purchaser  of  certain  real  estate  owned  by 
the  defendant.  The  defendant  denied  gen- 
erally the  allegations  of  the  complaint.    The 

Note.  —  As  to  right  of  real-estate  broker 
who  acts  for  both  parties  to  commissions, 
see  notes  to  Leathers  v.  Canfield,  45  LuR.A 
44.  and  McLure  v.  Luke,  24  LJLA.(NJ3.) 
659.  .         _    . 
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action  was  here  on  a  former  appeal.  125 
Wis.  631,  104  N.  W.  703.  The  case  was 
again  tried  in  the  court  below,  and  the  fol- 
lowing verdict  returned: 

"(1)  Was  it  agreed  between  the  plaintitT 
and  defendant  on  or  about  August  16,  1899, 
that  if  a  purchaser  of  the  defendant's  11 
acres  should  be  procured  by  the  plaintiff 
at  the  highest  price  obtainable,  and  satis- 
factory to  said  defendant,  that  the  defend- 
ant would  pay  the  plaintiff  2  per  cent  com- 
mission upon  the  amount  obtained?  Ans. 
Yes. 

"(2)  If  you  answer  *Yes'  to  question  No. 
1,  then  answer:  Was  such  agreement  modi- 
fied on  or  about  August  20,  1902,  by  the 
defendant's  fixing  the  price  at  which  the 
plaintiff  should  offer  said  property,  being  a 
tract  of  10  acres,  at  $2,000  per  acre?  Ans. 
Yes. 

"(3)  Was  said  11  acres  sold  by  defend- 
ant to  Read  and  Neacy  as  an  entire  piece, 
and  at  the  uniform  price  of  about  $1,909.09 
per  acre?    Ans.    Yes. 

''(4)  Did  said  plaintiff  procure  Read  & 
Neacy  as  purchasers  for  10  acres  of  said 
property,  ready,  willing,  and  able  to  pur- 
chase said  10  acres  at  $2,D00  per  acre? 
Ans.    Yes. 

"(5)  Did  the  plaintiff  prior  to  August 
20,  1902,  accept  employment  at  compensa- 
tion from  T.  J.  Neacy  and  Walter  Read,  to 
purchase  the  property  mentioned  in  the 
complaint  from  the  defendant  for  them? 
Ans.     Yes. 

"  ( 6 )  If  you  answer  question  No.  5,  'Yes/ 
then  answer:  Did  the  plaintiff  inform  the' 
defendant  that  he  had  an  agreement  with 
Read  &  Neacy  to  receive  a  commission  from 
them  for  negotiating  the  sale  with  the  de- 
fendant?    Ans.    No. 

*'{7)  If  you  answer  TTes'  to  question  No. 
5,  did  such  employment  continue  until  about 
September  10,  1902?    Ans.    No. 

*'(8)  Was  the  plaintiff  in  the  employ  of 
both  Read  &  Neacy  and  the  defendant  at 
the  time  he  was  endeavoring  to  effect  a  pur- 
chase and  sale  of  the  property?    Ans.    No. 

"(9)  If  the  court  shall  be  of  the  opinion 
that  the  plaintiff  is 'entitled  to  recover,  at 
what  sum  do  you  assess  his  damages  ?  Ans. 
To  be  decided  by  the  court. 

"Robert  Lippert,  Foreman." 

Both  parties  moved  for  judgment  on  the 
verdict.  The  motion  of  the  defendant  for 
judgment  on  the  verdict  also  included  a 
motion  that  the  answer  of  the  jury  to  the 
first  question  of  the  special  verdict  be 
changed  from  "Yes"  to  "No;"  that  the  an- 
swer of  the  jury  to  the  second  question  be 
changed  from  "Yes"  to  "No;"  that  the 
answer  of  the  jury  to  the  fourth  question 
be  changed  from  "Yes"  to  "No;"  that  the 
answer  of  the  jury  to  the  seventh  question 
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be  changed  from  "No"  to  "Yes;"  and  that 
the  answer  of  the  jury  to  the  eighth  ques- 
tion be  changed  from  "No"  to  "Yes."  On 
such  motion  the  court  changed  the  answer 
to  the  seventh  question  from  "No"  to  "Yes," 
and  the  answer  to  the  eighth  question  from 
"No"  to  "Yes,"  and  denied  defendant's  mo- 
tion to  change  answers  to  other  questions  in 
the  special  verdict.  The  court  denied  plain- 
tiff's motion  for  judgment  on  the  verdict, 
and  ordered  judgment  in  favor  of  the  de- 
fendant, dismissing  the  plaintiff's  com- 
plaint, with  costs.  Judgment  was  entered 
accordingly,  from  which  this  appeal  was 
taken. 

Mr.  Fred  Doerlng  for  appellant. 
Mr.  J.  M.  Clarke  for  respondents 

Kerwin,  J.,  delivered  the  opinion  of  the 
court: 

By  the  answers  to  the  first,  second,  and 
fourth  questions  of  the  special  verdict  aS 
found  by  the  jury,  which  the  court  below 
refused  to  change,  it  is  established  that  it 
was  agreed  between  plaintiff  and  defend- 
ant on  or  about  August  15,  1899,  that  if  a 
purchaser  of  the  defendant's  11  acres  should 
be  procured  by  the  plaintiff  at  the  highest 
price  obtainable,  and  satisfactory  to  the 
defendant,  the  defendant  would  pay  plain- 
tiff 2  per  cent  of  the  amount  obtained  as 
commission,  and  that  this  agreement  was 
modified  on  or  about  August  20,  1902,  by 
the  defendant  fixing  the  price  at  which  the 
plaintiff  should  offer  defendant's  property, 
being  a  tract  of  10  acres,  at  $2,000  per 
acre,  and  that  the  plaintiff  did  procure  pur- 
chasers for  said  10  acres  who  were  ready, 
willing,  and  able  to  purchase  the  same  at 
$2,000  per  acre.  These  findings  of  the  jury  ' 
are  supported  by  the  evidence,  and  alone 
are  sufficient  to  entitle  the  plaintiff  to  re- 
cover, independent  of  other  findings  in  the 
special  verdict,  under  the  established  rule 
of  this  court.  Kilpinski  v.  Bishop,  143  Wis. 
390,  127  N.  W.  974;  Donohue  v.  Padden,  93 
Wis.  20,  66  N.  W.  804;  Barry  v.  Schmidt.- 
57  Wis.  172,  46  Am.  Rep.  36,  15  N.  W. 
24 ;  Stewart  v.  Mather,  32  Wis.  365 ;  Orton 
V.  Scofield,  61  Wis.  382,  21  N.  W.  261.  Un- 
der the  modified  contract,  as  found  by  the 
jury,  the  contract  of  the  plaintiff  with  the 
defendant  was  a  specific  one, — namel}',  to 
procure  a  purchaser  able,  ready,  and  willing 
to  pay  $2,000  per  acre  for  10  acres  of  the 
land.  The  price  was  fixed  by  the  defendant 
and  the  services  to  be  performed  specific, 
upon  the  performance  of  which  plaintiff  was 
entitled  to  his  compensation.  The  fact  that 
plaintiff  had  a  contract  with  the  pur- 
chaser for  a  commission  in  no  manner 
conflicted  with  his  duty  to  the  defendant. 
This    rule    is    recognized   by    this   court   in 
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the  cases  above  cited,  as  well  as  by  other 
Courts.  Mullen  v.  Keetzleb,  7  Bush,  253; 
Hupp  V.  Sampson,  10  Gray,  398,  77  Am, 
Dec.  416.  Of  course,  if  the  plaintiff  oc- 
cupied a  position  which  required  diligence 
in  obtaining  as  high  a  price  for  the  de- 
fendant's land  as  possible,  or  if  the  con- 
tract between  the  parties  were  such  as  to 
render  the  contract  of  the  plaintiff  with 
the  purchaser  at  variance  with  his  duty  to 
the  defendant,  a  very  different  question 
would  be  presented;  both  contracts  could 
not  stand  together,  because  the  t  .vo  engage- 
ments would  be  inconsistent.  This  rule  was 
uptly  stated  by  this  court  on  the  former 
appeal.  126  Wis.  631,  633,  104  N.  W.  703: 
**An  agent  who  undertakes  the  duty  of  mak- 
ing a  sale  for  another,  or  performing  a  duty 
in  that  connection  involving  diligence  in 
promotion  of  the  employer's  interest,  can- 
not recover  commission  if,  without  the  sell- 
er's knowledge,  he  also  be  employed  upon 
compensation  to  work  in  the  interest  of 
the  purchaser."  This  rule  is  relied  upon 
by  coimsel  for  respondent  on  this  appeal, 
but  it  is  inapplicable.  On  the  former  ap- 
peal there  waa  a  general  verdict,  and  the 
jury  might  well  have  found  under  the  origi- 
nal contract  that  the  plaintiff  was  to  pro- 
cure a  purchaser  at  the  best  price  obtain- 
able, and,  of  course,  under  such  an  agree- 
ment, plaintiff  could  not  accept  compensa- 
tion from  the  purchaser,  and  at  the  same 
time  recover  from  the  seller.  But  in  the 
present  case  the  jury  found  specifically  that 
the  original  contract  had  been  modified,  and 
that  the  defendant  had  fixed  his  own  price 
at  $2,000  per  acre,  and  the  only  duty  which 
plaintiff  owed  defendant  was  to  produce  a 
purchaser  able,  ready,  and  willing  to  pay 
$2,000  per  acre.  When  he  had  done  this, 
he  had  performed  his  contract  with  defend- 
ant, and  was  entitled  to  his  commission,  re- 
gardless of  any  contract  which  he  had  with 
the  purchaser.  Kilpinski  v.  Bishop  and 
Donohue  v.  Padden,  supra.  Where  the 
character  of  the  employment  of  the  agent 
is  such  that  compensation  from  the  pur- 
chaser cannot  affect  his  fidelity  in  the  per- 
formance of  his  duty  to  the  seller,  as,  for 
example,  where  he  is  a  mere  middleman,  or 
employed  only  to  produce  a  purchaser  at  a 
fixed  price,  the  rule  that  he  cannot  act 
for  both  parties  does  not  apply.  Tasse  v. 
Kindt,  125  Wis.  631,  104  N.  W.  703.  It 
follows,  therefore,  that  the  fact  found  by 
the  jury  to  the  effect  that  prior  to  August 
20,  3902,  plaintiff  accepted  employment  at 
compensation  from  Neacy  and  Read  is  not 
materia],  since,  under  his  specific  contract 
with  the  defendant,  as  found  by  tlie  jury, 
he  was  at  liberty  to  do  so.  The  distinction 
is  clearly  drawn  in  the  decisions  in  this 
court  heretofore  referred  to.  In  Stewart  v. 
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IVlather,  32  Wis.  355,  Cliief  Justice  Dixon, 
speaking  for  the  court,  said:  *'A  broker 
whose  undertaking  merely  is  to  find  a  pur- 
chaser at  a  price  fixed  by  the  seller,  or  at 
a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is 
in  reality  only  a  middleman,  whose  duty  is 
performed  when  the  buyer  and  seller  are 
broujht  together,  and  as  to  whom  the  policy 
of  the  law,  which  excludes  double  compensa- 
tion, has  been  considered  inapplicable."  To 
the  same  effect  is  the  late  case  of  Kilpin- 
ski ▼.  Bishop,  143  Wis.  390,  127  N.  W. 
974.  It  follows,  therefore,  that  changing 
the  answers  to  questions  7  and  8  from  "No" 
to  "Yes"  in  no  way  affected  the  plaintiff's 
right  to  recover.  Therefore  the  court  should 
have  ordered  judgment  in  favor  of  the  plain- 
tiff upon  the  verdict. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  court  be- 
low to  render  judgment  for  the  plaintiff. 

Dissenting  opinion  filed  by  Stebecker,  J., 
December  10,  1910: 

The  court  holds  that  the  plaintiff  is  en- 
titled to  recover  upon  the  verdict  as  con- 
stituted after  the  trial  court  changed  the 
jury's  findings  to  questions  7  and  8.  The 
decision  is  based  on  the  idea  which  is  ex- 
pressed in  the  opinion  as  follows:  "The 
defendant  had  fixed  his  own  price  at  $2,000 
per  acre,  and  the  only  duty  which  plain- 
tiff owed  defendant  was  to  produce  a  pur- 
chaser able,  ready,  and  willing  to  pay 
$2,000  per  acre.  When  he  had  done  this, 
he  had  performed  his  contract  with  de- 
fendant, and  was  entitled  to  his  commis- 
sion, regardless  of  any  contract  which  he 
had  with  the  purchaser."  This  decision  in 
my  opinion  disregards  the  cardinal  in- 
gredient of  agency,  that,  in  case  the  agent*s 
duties  to  Ihe  seller,  under  a  contract  like 
the  one  involved  here,  conflicts  with  those 
of  the  buyer,  it  is  illegal.  The  rule  of  law 
is  that  an  agent  employed  by  the  owner  of 
real  estate  to  sell  the  same  cannot  accept 
employment  from  a  prospective  purchaser 
thereof,  if  the  duties  of  such  employments 
conflict.  The  rule  is  founded  on  the  ac- 
cepted judgment  of  mankind,  and  is  basod 
on  the  idea  that  a  person  cannot  faithfully 
serve  two  masters  at  the  same  time,  when 
the  duties  toward  the  two  are  necessarily 
antagonistic.  The  result  of  the  adjudica- 
tions on  the  subject  is  well  expressed  and 
formulated  as  follows:  "One  who  employs 
a  broker  to  find  a  customer  to  exchange  or 
sell  real  estate  with  him  has  the  right  to 
assume  that  he  is  acting  solely  in  his  in- 
terest, and  is  not  to  receive  a  comm fusion 
from  the  customer.  If  the  one  prinpipal 
employing  him  knows  that  he  is  employcMi 
by  the  other  principal,  then  both  he  and 
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the  broker  are  guilty  of  wrong  committed 
against  the  other  principal,  and  the  law  will 
not  enforce  an  executory  contract  entered 
into  in  fraud  of  the  rights  of  the  first  em- 
ployer. .  .  .  'The  transaction  itself  is 
void  as  against  public  policy  and  good 
morals,  and,  both  parties  thereto  being  in 
pari  delicto,  the  law  will  leave  them  as  it 
finds  them.'"  Clark  &  S.  Agency,  §  765a. 
I  cannot  conceive  how  the  duties  of  plain- 
tiff under  the  respective  employments  of 
defendant  and  the  purchasers  can  be  treated 
as  not  conflicting.  It  was  declared  by  this 
court:  "When  an  agent  is  thus  employed 
by  one  party  to  sell  and  by  the  other  to 
purchase,  and  is  vested  with  any  discre- 
tion or  judgment  in  the  negotiation,  his 
duties  are  in  conflict  and  in  respect  to  ad- 
verse interests,  and  he  cannot  fairly  serve 
both  parties."  Barry  v.  Schmidt,  57  Wis. 
172,  46  Am.  Rep.  35,  16  N.  W.  24;  Stewart 
V.  Mather,  32  Wis.  344;  Meyer  v.  Hanchctt, 
43  Wis.  246;  Mechem,  Agency,  §  972. 

The  only  permissible  exception  to  such 
double  employment  is  when  the  agent  is 
acting  as  a  middleman,  and  is  upon  the 
ground  that  in  this  relation  he  contracts  to 
exercise  his  skill  and  influence  for  both  par- 
tics  for  bringing  them  together,  but  that  he 
is  indifferent  between  them  as  to  the  nego- 
tiations. Tasse  v.  Kindt,  125  Wis.  631, 
104  N.  W.  703,  and  cases  cited  above.  1 
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am  unable  to  agree  to  the  opinion  that  the 
subsequent  employment  of  the  plaintiff  by 
Neacy  and  Read,  which  was  unknown  to 
the  defendant,  made  plaintiff  a  middleman 
between  them  and  the  defendant.  Plain- 
tiff's employment  by  the  purcliasers  was  to 
negotiate  in  their  interest,  and  against 
that  of  the  defendant,  for  a  reduction  of 
the  price  of  defendant's  land  to  less  than 
the  $2,000  per  acre,  which  he  had  agreed 
to  obtain  for  the  defendant.  These  two 
employments  necessarily  put  the  plaintiff 
in  a  position  wherein  he  was  to  use  his 
skill  and  influence  to  promote  the  adverse 
and  conflicting  interests  of  his  two  employ- 
ers. This  he  could  not  legally  do.  The 
fact  that  the  defendant  demanded  a  fixed 
price,  and  that  plaintiff  claims  to  have  ob- 
tained it  finally,  does  not  purge  his  double 
employment  of  its  inherent  illegality. 

I  api,  however,  of  the  view  that  the  trial 
court  was  not  warranted  under  the  evitlence 
in  changing  the  answers  to  questions  7  and 
8  of  the  special  verdict,  and  that  the  ver- 
dict of  the  jury  should  have  been  approved. 
Such  verdict  would  entitle  plaintiff  to  re- 
cover, for  his  employment  by  the  purchasers 
had  wholly  ceased  before  he  made  the  spe- 
cial contract  with  the  defendant  in  August, 
1902,  under  which  the  jury  found  that  he 
secured  the  purchasers  at  the  stipulated 
price. 
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Possession  taken  under  mistaken  belief 
that  land  is  part  of  the  public  do- 
main, as  adverse  to  true  owner  163 
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nation of  part^  127 

Alteration  of  note  by  Inserting  place 
of  payment  643 

A  mnsements. 

Power  of  municipal  corporation  to  de- 
clare particular  kinds  of  amusement 
nuisances  per  te  648 

Use  of  public  school  building  for  en- 
tertainment 680 
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Bringing  suit  before  award  as  revoca- 
tion of  submission  to  arbitration  670 

Assavit* 

Several  oifenies  growing  eut  of  same 
facts  693,     732 

31  L.ILA.(N.S.) 


Assignment* 

Bffect  of  asslfiinment  of  unearned  sala- 
ry or  fees  of  public  officer  to  put  the 
same  when  earned  beyond  the  reach 
of  creditors 

Right  of  assignee  of  claim  from  one 
spouse  to  maintain  action  against 
the  other 


374 


1148 


Assignment  for  creditors. 

Conveyance  or  transfer  to  indemnify 
sureties  or  indorsers  as  a  voluntary 
assignment  for  creditors  332 

Right  of  assignee  to  recover  statutory 
added  liability  of  corporate  share- 
holder 365 


Association. 

Failure   to   account   for  funds   of,    as 
theft,  larceny,  or  embezzlement 


823 


Attacbment. 

Liability  of  foreign  corporation  which 
has  complied  with  conditions  of  do- 
ing business  in  state  to  attachment 
as  nonresident  278 


Attomeys. 

Implied  power  of  attorney  to  compro- 
mise cause  of  action 

Right  of  attorney,  under  local  statute, 
to  a  lien  upon  money  in  the  hands 
of  an  adverse  party  to  a  suit  or  pro- 
ceeding in  another  state 


623 


1215 


Antomoblles. 

Attempting  to  pass  automobile  with 
frightened  horse  as  -contributory  neg- 
ligence 1137 

Ball. 

Danger  to  health  from  confinement  as 
ground  for  removal,  or  release  on 
ball  016 

Right  of  a  Chinese  person  to  bail  in 
deportation  proceedings  1088 

BanlcrnptcT* 

Provability  of  claim  under  covenant 
indemnifying  against  loss  of  rent,  or 
accelerating  future  rent,  in  event  of 
default  270 

Priority  as  between  taxes  and  costs 
and  fees  088 

1227 


1228 
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Banks. 

Implied  power  of  cashier  of  bank  to 
sell  or  lease  property  737 

Bight  of  bank  to  charge  customer's  ac- 
count with  amount  paid  to  stranger 
without  legal  duress  763 

Liability  to  bank  of  one  who,  without 
knowledge  of  the  fraud,  draws  out 
funds  fraudulently  credited  to  him 
by  officers  or  employees  of  the  bank  1120 

Benefit  aoeletlea. 

Insurance  by,  see  lN8DBijrc& 

Bills  and  notes. 

Effect  under  negotiable  instrument  law 
of  extension  of  time  to  principal  to 
release  a  surety  or  guarai^tor 

Rights  and  duty  of  one  who  receiyes 
a  check  or  note  payable  to  his  own 
order  from  the  hands  of  one  not  a 
party  thereto  613 

Alteration  of  note  by  inserting  place 
of  payment  643 

Holder  of  bill  or  note  as  collateral  se- 
curity as  a  bona  fide  holder  287 

Itight  of  one  who  takes  commercial 
paper  of  corporation  in  payment  of, 
or  as  security  for,  an  individual  debt 
of  officer  169 

Brickyard. 

Right  of  municipal  corporation  to 
maintain  122 

Brldffes. 

Duty  of  railroad  company  to  construct 
bridges  at  Its  own  expense  over  pub- 
lic drainage  ditches  1118 

Duty  to  maintain  bridge  over  race  way 
intersecting  highway  243 

Brokers. 

Right  of  broker  to  commissions  where, 
with  prlncipars  consent,  he  becomes 
purchaser  636 

Right  of  municipal  corporation  to  buy 
and  sell  real  estate  as  broker  121 

Bnlldlnvs. 

As  to  condition  of,  see  Negliqsncb. 

Bargrlary. 

Several  offenses  growing  out  of  same 
facts  727 

Carriers. 

Liability  of  connecting  carrier  for  loss 
beyond  its  own  line  1 

Extent  of  ticket  or  passenger  agents* 
Implied  authority  In  respect  of  trans- 
portation of  passengers  220 

Valuation  of  property  for  purposes  of 
transportation  as  affecting  carrier's 
liability  where  It  Is  converted  or  em- 
bezzled while  In  its  possession  309 

Running  train  or  car  between  standing 
train  and  station  338 

Duty  to  hold  train  for  passenger  seen 
nnproaohln^  Btntion  442 

Duty  to  prevent  pnssengpr  from  leav- 
ing trnin   while  In  motion  625 
31   L.R.A.(N.S.) 


Duty  of  carrier  to  care  taker  accom- 
panying shipment  of  live  stock  682 

Is  pass  Issued  as  part  of  consideration 
for  contract  within  statute  prohibit- 
ing free  transportation  of  passengers 
or  diserlmlnatlon  In  passenger  rates     657 

Duty  of  carrier  as  to  passengers  taken 
ill  during  journey  813 

Sufficiency  of  tender  of  fare  to  prevent 
ejection  091 

Duty  of  street  railway  company  before 
starting  car  to  see  that  no  one  is  in 
dangerous  proximity  to  side  or  rear 
of  car  1153 

Applicability  in  case  of  misdelivery  or 
nondelivery  of  provision  in  shipping 
contract  requiring  presentation  of 
claim  for  damages  1178 

Duty  of  carrier  to  protect  one  other 
than  employee  from  Injury  by  move- 
ment of  cars  or  trains  while  loading 
or  unloading  freight  or  express  960 

Legislative  requirements  as  defense  to 
carrier  for  delay  in  transportation 
of  passengers  or  freight  1184 

Casbler. 

See  Banks. 

Catalovne. 

Sufficiency  of  identtflcatlon.  for  pur- 
poses of  executory  contract,  where 
goods  are  ordered  by  reference  to  a 
catalogue  or  price  list  927 

Cattle  vnards. 

Constitutionality  of  statute  requiring 
railroad  company  to  fence  tracks 
and  build  cattle  guards  861 

Cemetery. 

Burial  ground  or  cemetery  as  a  iral- 

sance  945 

Use  of  school  grounds  for  purposes  of    505 

Checks. 
See  Banks. 

Chinese. 

Right  of  a  Chinese  person  to  bail  in 
deportation  proceedings  1088 

Civil  rlvhts. 

Who  is  a  negro,  mulatto,  or  person  of 
color  within  statutes  not  specifically 
defining  same  180 

Coumnnlty. 

See  Husband  and  Wifb. 

Contparatlve  Injury. 

Doctrine  of,  in  suit  to  enjoin  nuisance    881 

Compromise  and  settlement. 

Right  of  attorney  to  compromise  cause 
of  action  523 

Conspiracy. 

Several  offenses  growing  out  of  same 
facts  781 
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Conatitatlonal  la^vr. 

Validity  of  statutes  or  ordinances  regu- 
lating horse-drawn  .yehicles  In  city 
streets  682 

Constltntlonality  of  statutes  requiring 
railroad  company  to  fence  tracks 
and  build  cattle  guards  861 

Statute  affecting  challenges  to  the  Jury 
as  89  po$t  facto  820 

Constitutionality  of  statutes  curing  de- 
fective acknowledgments  of  conyey- 
ances  of  real  property  1076 

Contracts. 

As  to  voting  trusts,  see  Cokporations. 

As  to  capacity  to  contract,  see  Imcou- 
PETENT  Persons. 

Validity  of  contract  by  third  person  to 
pay  one  spouse  to  return  to  the 
other  441 

Injunction  to  prevent  employee  from 
entering  service  of  rival  in  violation 
of  agreement  249 

Admissibility  of  parol  evidence  as  to 
manner  or  means  of  paying  written 
contract,  not  within  statute  of 
frauds,  purporting  to  be  payable  in 
money  235 

Contributory  nevllgrence. 

See  Neglxobnci. 

Corporations. 

Execution  or  judicial  sale  of  corporate 
franchise  or  property  necessary  to 
its  enjoyment  636 

Dissolution  of  partnership  by  reason 
of  formation  of  corporation  471 

Right  of  one  who  takes  commercial 
paper  of  corporation  in  payment  of, 
or  security  for,  an  Individual  debt  of 
officer  169 

Validity  of  agreements  to  control  the 
voting  power  of  corporate  stock  1186 

Specific  performance  of  contract  for 
sale  of  stock  in  corporation  401 

Right  of  receiver,  assignee,  or  trustee 
to  recover  statutory  added  liability 
of  corporate  shareholder  866 

Fraud  as  a  ground  of  relief  from  sub- 
scription to  stock  after  insolvency  of 
corporation  000 

Liability  of  foreign  corporation  which 
has  complied  with  conditions  of  do- 
ing business  In  state  to  attachment 
as  nonresident  278 

Costs  and  fees. 

Duty  of  state  to  advance  fees  of  wit- 
nesses summoned  on  its  behalf  781 

On  correction  of  record  after  appeal  or 
writ  of  error  213 

Priority  in  bankruptcy  as  between 
taxes  and  costs  and  fees  988 

Cotenaner* 

Failure  to  account  for  fund  to  one 
jointly  Interested  therein  as  theft, 
larceny,  or  embezzlement  822 

Dedication  of  land  In  which  third  per- 
sons have  an  interest  1023 
31  L.R.A.(N.S.) 


Counterfeiting. 

Several  offenses  growing  out  of  same 
facts  725, 


780 


Covenants. 

Merger  of  stipulations  as  to  title  In 
executory  contract  for  the  sale  of 
real  estate  in  subsequently  executed 
conveyance  457 


Li- 


Criminal  law. 

See    also    Incest;    Intoxicating 

QDORS  ;   Smucglinq. 
Applicability     of     rule    of     reasonable 

doubt  to  self-defense  in  homicide 
Right   to   convict  for   several   offenses 

growing  out  of  the  same  facts 
Right  of  prosecution   to   show   feigned 

insanity 
Right  to  permit  separation  of  jury  in 

criminal    cases,    other    than    capital, 

after  finding  but  before  rendition  of 

verdict 
Statute  affecting  challenges  to  the  jury 

as  69  post  facto 


1160 


603 


113 


1005 


820 


Amount  stipulated  to  be  paid  in  case 
of  breach  of  contract  for  support  as 
a  penalty  or  liquidated  damages  937 

Measure  of  damages  for  breach  of  con- 
tract to  furnish  water  for  Irrigation    743 

Constitutionality  of  statutes  relating 
to  fixing  value  of  stock  killed  on  un- 
fenced  road  867 

For  being  prevented  from  voting  at  a 
public  election  1106 

Loss   of    right   to    vote   as   element    of 
•  damages  1109 


Danees. 

Use  of  public  school  building  for 


601 


Death. 

Right  of  deserted  wife  to  rsoovsr  for 
death  or  injury  of  child  610 

Decedent's  estate. 

Bee   BZECUTOBS  and   ADHimSTSATORB. 

Dedication. 

Of  land  in  which  third  persons  have 
an  Interest  1023 


Deeds. 

Acknowledgment  of,  see  AckkowI/IDO- 

liBNT. 

Merger  of  stipulations  as  to  title  In 
executory  contract  for  the  sale  of 
real  estate  in  subsequently  executed 
conveyance  467 

Validity  of  direct  conveyance  by  wife 
to  husband  844 


Dovrer. 

Voluntary  conveyance  In  which  dower 
is  not  released  in  satisfaction  of  a 
mortgage  releasing  dower  823 

In  land  dedicated  by  husband  1025 
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Drains  and  aeirers. 

Duty  of  railroad  to  construct  bridges 
at  Its  own  expense  oyer  public  drain- 
age ditches  1118 

Drunkenness. 

Intoxication  of  persons  on  railroad 
track  as  affecting  applicability  of 
doctrine  of  last  clear  chance  1031 


Dry   dock. 

Right     of     municipal     corporation 
maintain 


to 


121 


Easement. 

Dedication  of  land  as  affecting  ease- 
ment 1028 

ESlectlons. 

Right  to  damages  for  being  prevented 

from  voting  at  a  public  election  HOG 

Use  of  public  school  building  for  502 

Electrlcltr* 

Duty  to  cut  off  electric  connection  In 
case  of  fire  1099 

Right  of  municipal  corporation  to  en- 
gage In  business  of  supplying  elec- 
trical fixtures  110 

Employee  attempting  to  remove  wire 
of  another  company  Interfering  with 
his  employer's  line  as  a  volunteer         617 

Bnibexslement. 

Failure  to  account  for  fund  to  one 
Jointly  interested  therein  as  theft, 
larceny,  or  embezzlement  822 

Truth  of  charge  of,  as  a  defense  to  a 
civil  action  for  libel  or  slander  14-1 


Doctrine  of  comparative  injury  In  suit 
to  enjoin  nuisance 

Bstopiiel. 

To  deny  power  of  cashier  of  bank  to 
sell  or  lease  property 

Bvldence. 

Constitutionality  of  statutes  making 
failure  to  fence  evidence  of  negli- 
gence 

Admissibility  of  parol  evidence  as  to 
manner  or  means  of  paying  written 
contract  not  within  statute  of 
frauds,  purporting  to  be  payable  in 
money 

Admissibility  of  extrinsic  evidence  as 
to  time  for  delivery  of  goods  where 
none  is  specified  in  written  contract 

Applicability  of  rule  of  reasonable 
doubt  to  self-defense  in  homicide 

What  circumstances  will  charge  one 
with  notice  that  other  contracting 
party  is  of  unsound  mind 

Right  of  prosecution  to  show  feigned 
insanity 

Character  and   sufHclency   of  proof   of 
truth  as  a  defense  to  a  civil  action 
for  libel  or  slander 
31  L.R.A.(N.S.) 


881 


738 


867 


235 

610 
1160 

1150 
113 

132 


^xeevtloa* 

Execution  gale  of  corporate  franchise 
or  property  necessary  to  its  enjoy- 
ment 

Bixeentors  and   administrators. 

Personal  liability  of  executor  or  ad- 
ministrator to  distributees  for  inter- 
est where  settlement  of  estate  is  de- 
layed 

Statute  of  nondaim  as  equivalent  of 
limitation  within  rule  that  running 
of  the  latter  against  debt  secured 
will  bar  remedy  on  the  mortgage 

Bx  post  faeto. 

Statute  affecting  challenges  to  the  jury 
as  eet  post  facto  law 


6S« 


S50 


1013 


820 


Fences. 

Constitutionality  of  statute  requiring 
railroad  company  to  fence  tracks  and 
build  cattle  guards  861 

Fires. 

Duty  to  cut  off  electric  connection  In 
case  of  fire  1000 


Fishery. 

Right  to  free  fishtag  In  great  ponds 
Right   of   riparian   owner   on  tidal   or 
navigable  waters  to  exclusive  fishery 

ForelffB  corporations. 

See   COBFOBATIONS. 


434 


806 


Necessity  of  setting  out  copy  of  forged 
instrument  in  Indictment 

Necessity  in  Indictment  for  forgery,  or 
uttering  forged  instrument,  of  nam- 
ing person  to  whom  instrument  was 
passed 
'  Several  offenses  growing  oat  of  same 
facts  725, 

Fornication. 

Tinith  of  charge  of,  as  a  defense  to  a 
civil  action  for  libel  or  slander 

Frand. 

Rescission  by  purchaser  for  seller's 
fraud  as  affecting  former's  right  to 
recover  damages  other  than  loss  of 
contract 

As  ground  of  relief  from  subscription 
to  stock  after  insolvency  of  corpora- 
tion 

Frandnlent  conveyances. 

Necessity  of  delivery  to  protect  pur- 
chaser against  creditors  of  seller  of 
an  undivided  interest  in  personalty 
not  in  his  possession 

Conveyance  or  transfer  to  indemnify 
sureties  or  Indorsers  as  a  voluntary 
assignment  for  creditors 


216 


1046 


730 


146 


010 


000 


1162 


832 


Garnishment. 

Bffect  of  assignment  of  unearned  sala- 
ry or  fees  of  public  officer  to  put  the 
same  when  eanied  beyond  the  reach 
of  creditorf  874 
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Blight  of  municipal  eorporatlom  to  eat 
or  trim  trees  within  limltt  of  high- 
way  061 

Hitching  posts  or  stepping  blocks  in 
public  streets  as  unlawful  obstruc- 
^     tlons  or  nuisances  853 

Duty  to  maintain  bridge  over  race  way 
Intersecting  highway  243 

Validity  of  statutes  or  ordinances  regu- 
lating horse-drawn  vehicles  ia  city 
streets  682 

Duty  to  prevent  escape  of  steam  from 
engine  in  highway  so  as  to  frighten 
horses  1200 

Hitclftlnv    post* 

As  nuisance  858 

Homicide. 

Several  offenses  growing  out  of  same 
facU  803 

Applicability  of  rule  of  reasonable 
doubt  as  tb  self-defense  1166 

Horses. 

Duty  to  prevent  escape  of  steam  from 
engine  in  highway  so  as  to  frighten 
horses  1200 


1148 


Husband  and  wife. 

As  to  dower,  see  Doweb. 

Bight  of   assignee  of  claim   from   one 

spouse    to    maintain    action    against 

the  other  spouse 
Profits    accruing    during    marriage    in 

connection   with   property   belonging 

to   separate  estate   of  either  spouse 

as  community  property 
Validity  of  direct  conveyance  by  wife 

to  husband 
Validity  of  contract  by  third  person  to 

pay    one    spouse    to    return    to    the 

other 

Bight  of  one  to  dedicate  land  of  other  1025 
Bight  of  deserted  wife  to  recover  for 

death  or  injury  to  child  610 

loo. 

Bight  of  municipal  corporation  to  sell     117 


1002 


844 


44t 


Ineest. 

Incest  between  persons  related  by  mar- 
riage 


772 


Ineompetent  persons. 

What  circumstances  will  charge  one 
with  notice  that  other  contracting 
party  is  of  unsound  mind  1160 


Indemnity  Insnranoo* 

Bee  Insurance. 


and      eom- 


Indlctmenty      informatlony 
plaint. 

Necessity  in  Indictment  for  forgery*  or 
utteridg  forged  instrument,  of  nam- 
ing person  to  whom  instrument  was 
passed 
31  L.R.A.(N.S.) 


1040 


Necessity  of  setting  out  copy  of  forged 
instrument  in  indictment  for  forgery 
or  uttering  forgery  215 

Waiver  of  verification  of  Information      805 

Injnnetlon. 

Doctrine  of  comparative  injury  in  suit 
to  enjoin  nuisance  881 

Bight,  in  absence  of  negative  covenant, 
to  enjoin  former  employee  from  so- 
liciting business  from  customers  of 
employer  260 

Injunction  to  prevent  employee  from 
entering  service  of  rival  in  violation 
of  agreement  249 

Insanity* 

See  iMCoifPirrBNT  PaasoifB. 
Bight  of  prosecution  to  show  feigned 
insanity  118 

Insolveney. 

As  to  bankruptcy,  see  Bankbuptct. 

Fraud  as  ground  of  relief  from  sub- 
scription to  stock  after  insolvency  of 
corporation  900 


Inspeetom* 

Duty  and  liability  to  inspectors  who 
enter  premises  in  performance  of 
their  duty 


ftsnranoe* 

Power  of  legislature  to  forbid  defense 
of  suicide  in  life  insurance 

Bight  of  a  mutual  benefit  society  to 
decrease  benefits 

Bight  of  mutual  benefit  society  to  in- 
crease rates 

Validity  of  Insurance  on  intoxicating 
liquors  as  affected  by  liquor  laws 

Construction  of  bond  or  policy  indem- 
nifying employer  against  loss  from 
negligence  of  employee 

Indications  that  building  may  be  inten- 
tionally set  on  fire  as  an  increase  of 
risk 


380 


831 


423 


417 


874 


776 


603 


Interest. 

Persona]  liability  of  executor  or  ad- 
ministrator to  distributees  for  inter- 
est where  settlement  of  estate  is  de- 
layed 860 

Intozleatlnv  Hqnor. 

Bight  of  municipal  corporation  to  en- 
gage in  sale  of  117 

Several  offenses  growing  out  of  same 
facU  725 

Validity  of  insurance  on  intoxicating 
liquors  as  affected  by  liquor  law  874 

Loan  as  a  sale  .   617 

IrrlflTAtlon. 

Measure  of  damages  for  breach  of  con- 
tract to  furnish  water  for  irrigation    743 

Jndflrment. 

Judgment  in  criminal  action  as  res  ju- 
dicata in  dvil  action  670 
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Lack  of  actual  notice  in  eaiw  of  con- 
Btructive  seryice  as  ground  for  ro- 
llef,  under  a  statute  permitting  open- 
ing of  a  judgment  for  mistake,  inad- 
Tertence,  surprise,  or  excusable  neg- 
lect 

Dedication  as  affecting  lien  of  Judg- 
ment 

Judlelal  a  Ale. 

Of  corporate  franchise  or  property  nec- 
essary to  its  enjoyment 

Jury. 

Statute  affecting  chaUeBges  to  the  jury 
as  60  post  facto 

Bight  to  permit  separation  of,  in  crim- 
inal cases,  other  than  capital,  after 
finding  but  before  rendition  of  yer- 
dict 

Admissibility  of  affldaylt  of  juror  to 
show  misconduct  outside  ths  jury 
room  and  not  inhering  in  yerdict 

Landlord  and  tenant. 

Bight  of  municipal  corporation  to  per- 
mit the  use  of  or  to  lease  public 
buildings  for  private  purposes 

Proyability  in  bankruptcy  of  claim  un- 
der covenant  indemnifying  against 
loss  of  rent,  or  accelerating  future 
rent,  in  event  of  default 

Implied  power  of  cashier  of  bank  to 
sell  or  lease  property 

Bight  of  lessee  to  dedicate 

Lareenx. 

Several  offenses  growing  out  of  same 

facts 
Failure   to   account   for   fund   to   one 

jointly    interested    therein    as    theft, 

larceny,  or  embezzlement 
Truth  of  charge  of,  as  a  defense  to  a 

civil  action  for  libel  or  slander 
Wrongful  sale  of  pledged  property  or 

collateral  as 

Last  elear  ebanee. 

See  NsaLioiifGB. 

Leetnrea* 

Use  of  public  school  building  for 


1068 


1028 


636 


820 


1005 


830 


64d 


Liquidated  d 

See  DAMAi 


Ijoan. 

Loan  as  sale  within  law  In 
intoxicating  liquor 


EtffltlOB  t» 


S11 


270 

737 
1024 


723 


822 


144 


900 


689 


liibel  and  slander. 

Truth  as  a  defense  to 
for  libel  or  slander 


a  dvil  action 


132 


Liens. 

Of  attorney,  see  Attornstb. 

As  to  mechanics'  liens,   see  Hbchah- 

ZC8'  LiBKB. 

Life  tenant. 

Bight  of,  to  dedicate  land  1025 

Limitations  of  aetlons. 

Statute  of  nonclaim  as  equivalent  of 
limitations  within  the  rule  that  the 
running  of  the  latter  against  the 
debt  secured  will  bar  remedy  on  the 
mortgage  1013 

31  L.R.A.(N.S.) 


Logrs. 

Delaying  run  of,  as  proximate 
loss  from  high  watej^  wind, 
similar  cause 


cause  of 
•r  other 


1131 


Malice. 

As  affecting  right  to  recover  damages 
for  being  prevented  from  yotlng  at 
a  public  election  1100 

Mandamus. 

When  writ  could  be  Immediately  ren- 
dered nugatory  by  taking  new  action 
avoiding  defects  complained  of  612 

To  compel  officer  to  dispose  of  prop- 
erty as  directed  by  court  664 

Mannfactories. 

Bight  of  municipal  corporation  to  eoo- 
duct  manufactories  121 

Marriage. 

Who  Is  negro,  mulatto,  or  person  st 
color  within  school  law  not  speelll^ 
ally  defining  the  same  180 


Master   and   servant. 

Insurance  against  employer's  liability, 

see    INSUBANCB. 

Bight,  in  absence  of  negative  cove- 
nant, to  enjoin  former  employee  from 
soliciting  business  from  customers  of 
employer 

Injunction  to  prevent  employee  from 
entering  service  of  rival  In  violation 
of  agreement 

Employee  attempting  to  remove  wire 
of  another  company  interfering  with 
his  employer's  line,  as  a  volunteer 


260 


240 


617 


I'  lien. 

Materials  furnished  for  stmetore^  but 
not  actually  used  thereli^  as  basis  of 
a  mechanics'  lien  TiO 


Meter. 

Duty  toward  one  entering 
read  water  meter 


Miseevcnation* 

See  BiABBlAOB. 


pwfntiM  to 


Dedication  of  land  by  mortgagor  1020 

Statute  of  nonclaim  as  eqnlyalent  of 
limitations  within  rule  that  the  mi- 
ning of  latter  against  the  d^bt  se> 
cured  will  bar  remedy  on  the  mort- 
gage lOlt 
Voluntary  conveyance  In  which  d»w«r 
is  not  released  in  satlsfactloa  of  a 
mortgage  releasing  dower 
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Mulatto. 

Wbo  is,  within  statute  not  specifically 
defining  the  same 

AInnlclpal  corporatlonii. 

Power  of  to  engage  in  enterprises  gen- 
erally regarded  as  of  a  private  char- 
acter 

Power  of  to  exact  fee  or  rental  for 
Taults  or  area  ways  in  street 

Power  of  to  permit  the  use  of,  or  to 
lease,  its  public  buildings  for  pri- 
vate purposes 

Power  of  to  declare  particular  kinds 
of  amusement  nuisances  per  se 

What  are  "public  utilities"  within  stat- 
ute allowing  municipality  to  exceed 
debt  limit  for  purchase  or  repair  of 
public  ntiliUes 

irame* 

Necessity  in  indictment  for  forgery,  or 
uttering  forged  instrument,  of  nam- 
ing person  to  whom  instrument  was 
passed 

BTevllvence. 

Of  railroad  generally,  see  Railboads. 

As  carrier,  see  Cabbiebs. 

As  to  automobiles,  see  Automomles. 

Bight  to  Join  in  one  complaint  claims 
of  ordinary  and  gross  negligence 
arising  out  of  one  state  of  facts 

Duty  and  liability  to  inspectors  who 
enter  premises  in  performance  of 
their  duty 

Causing  trespasser  to  Jump  from  mov- 
ing wagon  as  actionable  misconduct 

Intoxication  of  persons  on  railroad 
track  as  affecting  applicability  of 
doctrine  of  lost  clear  chance 

Constitutionality  of  fence  statutes  ex- 
cluding defense  of  contributory  neg- 
ligence and   assumption  of  risk 

ITegrro. 

Who  is  a  negro,  mulatto,  or  person  of 
color  within  statutes  not  specifically  . 
defining  same 

Nonelalm* 

Statute  of  nonclaim  as  equivalent  of 
limitation  within  rule  that  running 
of  the  latter  against  debt  secured 
will  bar  remedy  on  the  mortgage 

IVotlce. 

What  circumstances  will  charge  one 
with  notice  that  other  contracting 
party  is  of  unsound  mind 

NalBance, 

■  Doctrine  of  comparative  injury  in  suit 
to  enjoin  nuisance 

Power  of  municipal  corporation  to  de- 
clare particular  kinds  of  amusement 
nuisances  per  ae 

Cemetery  as 

Undertaker's  establishment  as 

Hitching  posts  or  stepping  blocks  In 
public  streets  as 

81  L.R.A.(N.S.) 


180 


110 

SOS 

580 
548 


650 


lOrlO 


158 

380 
1064 

1031 

807 


180 


1013 


1159 


8S1 


548 

94.-; 

608 


Offlcera. 

Appointment  of  roem1)er  of  body  hav- 
ing appointive  power  675 

Intentional  disregard  of  law  without 
corrupt  intent  as  ground  for  re- 
moval 560 

Effect  of  assignment  of  unearned  sala- 
ry or  fees  of  public  officer  to  put  the 
same  when  earned  beyond  the  reach 
of  creditors  874 

Parent    and   ehlld. 

Right  of  deserted  wife  to  recover  for 
death  or  injury  to  child  510 

Partnership. 

Dissolution  of  partnership  by  reason 
of  formation  of  corporation  471 

Failure  to  account  to  partnership  for 
partnership  funds  as  theft,  larceny, 
or  embezzlement  822 

Right  of  creditors  of  ostensible  part- 
nership to  a  preference  over  indi- 
vidual creditors,  where  business  is 
carried  on  by  individual  in  a  firm 
name  40A 

Pass. 

See  Cabbisss. 

Payment* 

Alteration  of  note  by  inserting  place 
of  payment  643 

Admissibility  of  parol  evidence  as  to 
manner  or  means  of  paying  written 
contract  not  within  statute  of 
frauds  purporting  to  be  payable  in 
money  285 

Penalty. 

See    DAMAGB8. 

Perjnry, 

Truth  of  charge  of,  as  a  defense  to  ft 
civil  action  for  libel  or  slander  146 

Pleadlngrai 

Right  to  Join  in  one  complaint  claims 
of  ordinary  and  gross  negligence 
arising  out  of  one  state  of  facts  16S 

Pleading  truth  as  a  defense  to  a  civil 
action  for  libel   or  slander  188 

Pledflre  and  collateral  secarlly. 

Holder  of  bill  or  note  as  collateral 
security  as  a  bona  fide  holder  287 

Wrongful  sale  of  pledged  property  or 
collateral  as  larceny  900 

Plnmblnv* 

Right  of  municipal  corporation  to  en> 
gage  in  business  of  119 

Ponds. 

Right  to  free  fishing  In  great  ponds       434 

Principal  and  asrent. 

Implied  power  of  cashier  of  bank  to 
sell  or  lease  property  787 

Right  of  broker  to  commisffions  where 
with  principal's  consent  he  becomes 
purchaser  636 


78 


1234 
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Principal  and  mirety* 

Conveyance  or  transfer  to  Indemnify 
sureties  or  indorsers  as  a  yolantary 
assignment   for   creditors 

Effect  under  negotiable  instrument  law 
of  extension  of  time  to  principal  to 
release  surety  or,  guarantor 

Procemi. 

Service  of,  see  Wbit  and  Pbocesb. 


Proxinnate  caniie. 

Delaying  run  of  logs  as  proximate 
cause  of  loss  from  high  water,  wind, 
or  other  similar  cause  1131 


Pnbllc  land. 

Possession  taken  under  mistaken  belief 
that  land  is  part  of  public  domain 
as  adverse  to  true  owner 


153 


Pnbllo  iieirvlce  corporatlonii. 

Discrimination  by  requiring  payment 
of  rental  in  advance 

Bight  of  to  exact  security  of  consumer 
or  require  payment  of  rentals  in  ad- 
vance 

Right  of  to  exact  charge  in  addition  to 
maximum  rental  fixed  by  public  for 
delay  in  payment 

Discontinuing  service  to  compel  pay- 
ment of  water  bills 

Duty  to  cut  off  electric  connection  in 
case  of  fire 


815 


819 


329 


301 


1009 


Quarry. 

Right     of     municipal     corporation     to 
maintain  122 


Race  Tvar* 

Duty  to  mRlntnln  bridge  over  race  way 
intersecting  highway  243 


Railroads. 

As  cnrrlers  of  passenger  or  freight, 
see  C.viiRiERS. 

Constitutionality  o*  statutes  requiring 
rail  rend  company  to  fence  tracks 
and  bnlld  cattle  guards  861 

Duty  of,  to  construct  bridges  at  Its 
own  expense  over  public  drainage 
ditches  1118 

Right  of,  as  riparian  owner  to  take 
wnter  from  stream  for  locomotives       543 

Liability  of  for  personal  injuries  from 
negligent  operation  of  trains  to  per- 
sons on  adjoining  property  or  high- 
way 080 

Duty  to  protect  one  other  than  em- 
ployee from  injury  by  movement  of 
cnvB  or  trains  while  loading  or  un- 
load in  i?  freight  or  express  960 

Duty  of  to  give  crossing  signals  for 
the  benefit  of  persons  near  a  cross- 
ing, but  who  are  not  about  to  use 
the  same  667 

Intoxication  of  persons  on  railroad 
track  as  affeeting  applicability  of 
doctrine  of  last  clear  chance  1031 

31  L.R.A.(N.S.) 


Reasonable  donbt* 

Applicability    of    rule    of    reasonable 
doubt  to  self-defense  1166 


Receiver. 

Right  of,  to  recover  statutory  added 
liability  of  corporate  shareholder 

Fraud  as  ground  of  relief  for  sub- 
scription to  stock  after  insolvency 
of  corporation 

Religrlons  societies. 

Power  of  court  to  order  new  election 
for  trustee  of  religious  society  be- 
cause of  doubt  as  to  resalt  of  orig- 
inal election 

Use  of  public  school  building  for  reli- 
gious meetings 

Restraint  of  trade* 

See  CoxTBACTS. 

Robbery. 

Several  offenses  growing  oat  of  tame 
facts 

Sale. 

In  fraud  of  creditors,  see  Fbauduubiit 

CONVBrANCBS. 

Implied  warranty  of  fitness  of  goods 
bought  for  a  special  purpose 

Sufficiency  of  identification  for  pur- 
poses of  executory  contract,  where 
goods  are  ordered  by  reference  to  a 
catalogue  or  price  list 

Bffect  of  premature  delivery  by  seller 
to  pass  title  to  purchaser 

Admissibility  of  extrinsic  evidence  as 
to  time  for  delivery  of  goods  where 
none  is  specified  in  written  contract 

Rescission  by  purchaser  for  seller's 
fraud  as  affecting  former's  right  to 
recover  damages,  other  than  loss  of 
contract 

Schools. 

Use  of  public  school  building  or  other 
school  property  for  other  than  school 
purposes 

Who  is  negro,  mulatto,  or  person  of 
color  within  school  law  not  specific- 
ally defining  the  same 


Self-defense. 

Applicability 
doubt  to 


of    rule    of    reasonable 


3G5 


800 


686 


593 


725 


783 


027 


042 


610 


910 


588 


180 


1166 


Siclcness. 

Duty  of  carrier  to  passengers  taken  111 
during  Journey 


819 


Smnsrslinff. 

When  is  offense  of  smuggling  de- 
nounced by  S  2865,  U.  8.  Rev.  Stat., 
U.  S.  Comp.  Stat.  1901,  p.  jL905, 
complete  264 


Spedllc   performance. 

Of    contract     for    sale 
stock 


of    corporate 


491 
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Btmtutem* 

Statute  affectlDg  challenses  to  the  Jury 
as  ex  post  facto 


820 


Steam* 

Duty  to  prerent  escape  of  steam  from 
enfirlne  In  highway  so  as  to  frighten 
horses  1209 

Street  rall-vrays. 

As  carriers,  see  Carxisxs. 

Duty  of,  before  starting  car  to  see 
that  no  one  is  in  dangerous  proxim- 
ity to  side  or  rear  of  car  1153 

Snbpcena. 

Particularity  required  In  description  of 
documents  in   subpoena   duces   tecum    835 

Svlclde. 

Power  of  legislature  to  forbid  defense 
of  suicide  in  life  insurance  831 

Taicea. 

Priority  as  between  taxes  and  costs 
and  fees  in  bankruptcy  088 

Bight  of  purchaser  at  inyalid  tax  sale, 
in  absence  of  statute,  to  be  reim- 
bursed by  taxing  authority  for  the 
purchase  price,  or  for  taxes  subse- 
quently paid  by  him  1141 

Tender. 

Sufficiency  of  tender  of  fare  to  preyent 
ejection  901 

Trees. 

Right  of  municipal  corporation  to  cut 
or  trim  trees  within  limits  of  high- 
way 051 

Treapaasera. 

Duty  to,  see  NEGLioBirca. 

Trial. 

See  also  Jvbt. 

Right  to  permit  separation  of  jury  tn 
criminal  eases,  other  than  capital, 
Hfter  finding  but  before  rendition  of 
verdict  1003 

Adraissihllity  of  affldarlt  of  Juror  to 
show  misconduct  outside  the  Jury 
room  and  not  Inhering  in  rerdict  080 

Trover  and  conireralon. 

Valuation  of  property  for  purposes  of 
tmnsportntton  as  affecting  carrier's 
liability  where  It  is  conrerted  or  em- 
bezsled  while  in  Its  possession  809 


Impressing   share   of  hefr.   derlsee,   or 
legatee   with    constructlye   trust   be- 
cause of   fraud   in   frustrating   dece- 
dent's Intention  to  give  property  to 
a  third  person 


176 


As    a    defense    to 
Ifbel  or  slander 

tl  L.R.A.(N.S.) 


a    cItII    action    for 


136 


Unchaatlty. 

Truth  of  charge  of,  as  a  defense  to 
civil  action  for  libel  or  slander 


144 


Undertaker. 

Undertaker's     establishment 
sance 


as     nui- 


608 


Vanlta. 

Power  of  municipal  corporation  to  ex- 
act fee  or  rental  for  vaults  or  area 
ways  in  street 

Velilclea. 

Validity  of  statutes  or  ordinances  reg- 
ulating horse-drawn  vehicles  in  city 
streets 

Causing  trespasser  to  Jump  from  mov- 
ing wagon  as  actionable  conduct 

Vendor  and  pvrcliaBer. 

As  to  sale  of  personalty,  see  Sali. 
Implied   power   of   cashier  of  bank  to 

sell  or  lease  property 
Dedication  of  land  by  vendor 
Merger  nf   stipulations   as   to   title  in 

executory    contract    for    the    sale   of 

real  estate,  in  subsequently  executed 

conveyance 


868 


682 


1004 


737 
1026 


457 


Verllleatlon. 

Waiver  of  verification  of  information      806 

Volunteer. 

See    MA8TBB    AND    SiBVANT. 


Votera. 

See  Elections. 


Voting  tmata. 

See   COBPOBATIONS. 


Waffon. 

See  Vehiclbs. 


Wa  r  r  an  tT* 

See  Sales. 


Watera. 

Right  of  riparian  owner  on  tidal  or 
navigable  waters  to  exclusive  fishery     800 

Right  of  railroad  company  as  riparian 
owner  to  take  water  from  stream  for 
Its  engines  543 

Delaying  run  of  ]otrn  as  nroxlmste 
cause  of  loss  from  hlcrh  water,  wind, 
or  other  similar  cause  1131 

Dutv  of  rnllrond  to  ronatruct  bridees 
at  Its  own  expense  over  public  drain- 
age ditches  1118 

Measure  of  damaiires  for  breach  of  con- 
tract to  furnish  water  for  irrlcratlon     743 

Discontinuing  service  to  compel  pay- 
ment of  water  bills  801 

Duty  toward  one  entering  premises  to 
read  water  meter  881 
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Wllla. 

ImpreBsinfr  share   of  heir,   devisee,   or 
legatee   with    constructive    trast   be- 
cause of  his  fraud  in  frustrating    de- 
cedent's intention  to  give  the  prop- 
erty to  a  third. person  176 

M^ltneaaea. 

Particularity  required  in  description  of 
documents  in  snbpcena  duces  tecum    885 
31  L.R.A.(Ni9.) 


Duty  of  state  to  advance  fcos  of  wit- 
nesses  summoned  on  its  behalf  781 

Writ  and  proeeaa* 

Lack  of  actual  notice  in  case  of  con- 
structive service  as  ground  for  re- 
lief, under  a  statute  permitting 
opening  of  a  Judgment  for  mistake, 
inadvertence,  surprise,  or  excusable 
neglect  1068 


GENERAIi  INDEX 

NOTBS  ARB  INDBXBD  BT  THB  WORD  "AMNOTATRD"  AFTER  THB  PARAGRAPHS  TO 

WHICH  THBT  APPLY. 

(Separate  Index  to  Notes  Precedes  this.) 


ABSTRACTS. 

Waiver  of  provision  as  to  delivery  of 
satisfactory  abstract  of  title,  see 
Vendor  and  Purchaseri   1. 

ABUTTING  OWNERS. 

Right  of,  as  to  treea  in  highway,  see 
Highways,  5,  6. 

ACCEPTANCE. 

By   purchaser,  see  Sale,  2. 

ACCORD  AND   SATISFACTION. 

As  compromise  and  settlement,  see 
Compromise  and  Settlement. 

ACKNOWLEDGMENT. 

Denial  of  due  process  by  statute  curing 
defective  acknowledgment,  see  Con- 
stitutional Law,  9. 

Statute  curing  defective  acknowledg- 
ment as  impairing  obligation  of 
contract,  see  Constitutional  Law, 
16. 

The  mere  fact  that  the  deed  of  a 
married  woman  is  not  acknowledged  and 
certified  as  required  by  statute  does  not 
render  it  void  to  such  a  degree  that  it  can- 
not be  cured  by  the  legislature.  Downs  v. 
Blount,  31:  1976,  170  Fed;  15,  05  C.  C.  A. 
289. 

ACTION  OR  SUIT. 

Effect  of  starting  to  revoke  submission 
to  arbitration,  see  Arbitration,  1. 

Compromise  of,  see  Compromise  and 
Settlement. 

To  enforce  stockholder's  liability,  see 
Corporations,  8. 

Power  of  attorneys  to  compromise,  see 
Attorneys,  1-3. 

Costs  and  fees,  see  Costs  and  Fees. 

Jurisdiction  of  court,  see  Courts. 

Suit  for  abatement  of  taxes  in  civil 
case,    see   Depositions. 

Dismissal  and  discontinuance,  see  Dis- 
missal or   Discontinuance. 

By  wife's  assignee  against  husband, 
see  Husband  and  Wife,  4. 

Notice  to  agent  of  pendency  of  as  no- 
tice to  principal,  see  Notice. 

Venue    of.    see   Venue. 
31  L.R.A.(N.S.) 


ACTIVE  TRUST. 

Right  to  vote  stock  of  corporations  a^ 
see  Corporations,   11. 

ACT   OF  GOD. 

Effect  of  application  of  statute  limit- 
ing hours  of  labor,  see  Master  and 
Servant,  1. 

ADMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

ADMISSIONS. 

As  evidence,  see  Evidence,  29. 

ADOPTION. 

Of  name,  see  name,  2. 

ADVERSE    POSSESSION. 

Sufficiency  of  evidence  to  show  adverse 
character  of  holding,  see  Evidence, 
51. 

Of  tide  water  in  front  of  property,  see 
Fisheries,  7. 

Question  for  jury  as  to  whether  posses- 
sion was  adverse,  see  Trial,  15. 

AFFIDAVITS. 

Questioning  on  appeal  rule  as  to  neces- 
sity of  affidavit  of  defense,  see  Ap- 
peal and  Error,  15. 

Of  juror  to  impeach  verdict,  see  New 
Trial. 

AGENCY. 

»See  Principal  and  Agent, 

ALIENS. 

Right  of  one  sentenced  to  deportation 
to  bail,  see  Bail  and  Recognizance. 

Evidence  in  prosecution  under  contract 
labor  law,  see  Evidence,  32,  44. 

Reference  of  case  under  Chinese  Exclu- 
sion Act,  see  Reference,  2. 

ALIMONY. 

See  Divorce. 

ALLEY. 

Injury  through  obstruction  of  surface 
water  caused  by  construction  of, 
see  Eminent  Domain,  2;  Evidence, 
42. 
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AliTERATION  OP  INSTRUMICNTS. 

1.  A  contract  for  the  sale  of  personal- 
ty is  not  vitiated  by  the  erasure  of  the 
former  corporate  name  of  the  promisee, 
which  inadvertently  had  been  used,  and  the 
insertion  of  the  correct  corporate  name  by 
the  promisee  upon  discovering  the  mistake, 
although  without  the  knowledge  of  the 
promisor,  since  a  change  in  a  contract  that 
does  not  vary  its  meaning  in  any  essential 
particular  nor  affect  the  liability  of  the 
party  to  be  charged  thereon  is  an  imma- 
terial alteration.  Blenkiron  Bros.  v.  Rog- 
ers, 31 :  xa7,  127  N.  W.  1062,  87  Neb.  716. 

(Annotated) 

2.  Filling  a  blank  left  in  a  promissory 
note  for  the  place  of  payment,  by  insert- 
ing such  place,  does  not  avoid  the  note 
under  the  n^otiable  instruments  law,  mak- 
ing a  material  alteration  one  which  changes 
the  place  of  payment,  or  adds  the  place  of 
payment  where  no  such  place  was  specified, 
but  which  authorizes  a  holder  to  fill  blanks, 
and  it  is  immaterial  that  the  place  insert- 
ed is  located  in  another  state.  Diamond 
Distilleries  Co.  v.  Gott,  31:  643,  126  S.  W. 
131,  137  Ky.  685.  (Annotated) 

3.  A  bank  which  takes  a  note  with  an 
unfilled  bank  for  the  payee's  name  in  pay- 
ment of  a  mortgage  debt,  and  fills  the  blank 
with  its  own  name,  when  the  note  had  been 
executed  and  intrusted  to  the  holder  to  pay 
for  a  meat  market,  with  instructions  to 
fill  the  name  of  the  seller  in  the  blank, 
gets  no  title,  where  the  statute  provides 
that  to  render  enforceable  a  note  executed 
with  an  unfilled  blank,  the  blank  must  be 
filled  up  strictly  in  accordance  with  the 
authority  given.  Hartington  Nat.  Bank 
V.  WiebelhauB,  31:  230^  128  N.  W.  659>  — 
Neb.  — . 


AMENDMENT. 

Of  constitution  of  base  ball  league, 

Associations,  2. 
By    laws   of    insurance    company,    see 

Insurance,  4. 


ANIMALS. 

Death  of  horse  because  of  lack  of  rail- 
ings on  Ift-idge,  see  Bridges,  3. 

Duty  of  carrier  U>  shipper  riding  with 
stock,  see  Carriers,  10,  11. 

Validity  of  law  as  to  inspection  of,  see 
Commerce,  2. 

Hitching  posts  in  highway,  see  High- 
ways, 2;    Municipal  Corporations, 

Fright  of  horse  on  highway,  see  High- 
ways, 8;  Negligence,  12. 

Proximate  cause  of  injury  resulting;; 
from  fright  of  horse,  see  Proxi- 
mate Cause,  6. 

Fright  of,  at  railroad  crossing,  see 
Railroads,  3. 

Liability  of  merchant  selling  petroleum 
for  dipping  cattle  for  injuries  re- 
sulting from  use,  see  Sale,  3. 

Injury   to  frightened  horse  on  bridge, 
see  Trial,  11. 
31  L.R.A.(N.S.) 


ANS^'EK. 

Sufl^ciency  of,  see  Pleading,  6,  7. 

APPEAL  AND  ERROR. 

Substituting  writ  of  habeas  corpus  for, 
see  Habeas  Corpus,  2. 

Finality  of  decision  for  pnrpose  of  ap- 
peal. 

1.  A  bill  of  exceptions  to  a  refusal  of 
a  state  court  to  direct  its  receiver  to  turn 
over  the  property  in  his  possession  to  a  re- 
ceiver appointed  by  a  Federal  court  is  witli- 
in  a  statute  classifying  as  "fast  writs"  all 
those  taken  from  judgments  granting  or 
refusing  applications  for  extraordinary 
remedies.  Young  v.  Hamilton,  31:  X057,  ^^ 
&  E.  6»3,  —  Ga.  — . 

E(Tect:   subsequent  proceedings  belonr. 
Efi'ect   of,   on    right  to  admit  to   bail 
Chinaman  ordered  to  be  deported, 
see  Bail  and  Recognizance. 

2.  A  trial  court  may,  upon  proper  no- 
tice and  showing,  correct  its  record  which 
shows  a  ruling  striking  an  amendment  to 
the  answer,  so  as  to  show  that,  as  matter 
of  fact,  the  amendment  was  not  stricken. 
Kvamme  v.  Barthell,  31:  207,  118  N.  W. 
766,  144  Iowa,  418.  (Annotated) 
Record  on  appeal. 

3.  A  bill  of  exceptions  will  be  stricken 
from  the  records  where  it  is  filed  in  ac- 
cordance with  an  order  of  the  trial  court 
made  at  a  term  subsequent  to  that  at  which 
the  judgment  was  rendered,  extending  the 
time  within  which  it  is  to  be .  tendered. 
Thomas  v.  Bell,  31:664,  111  Pac.  76,  — 
Colo.  — . 

4.  Upon  appeal  from  a  decree .  refusing 
specific  performance  of  a  contract  to  exe- 
cute a  lease  in  accordance  with  the  agree- 
ment of  an  agent,  on  the  ground  of  his  lack 
of  authority  to  bind  his  principal,  a  specifi- 
cation of  insufficiency  01  evidence  to  sus- 
tain the  decree  is  sufficient  which  states 
that  it  is  insufficient  and  sets  out  what  it 
shows,  under  a  statute  providing  that  when 
exception  is  to  be  a  decision  upon  the 
grounds  of  insufficiency  of  evidence  the  ob- 
jection must  specify  the  particulars  in 
which  it  is  alleged  to  be  insufficient.  Spong- 
berg  V.  First  Nat.  Bank,  31:  736,  110  Pac. 
716,  18  Idaho,  524. 

Presumptions. 

5.  No  fact  not  specifically  found  can  be 
added  by  the  court  to  a  special  verdict,  nor 
can  its  existence  be  presumed.  State  v. 
Colonial  Club,  31:  387,  69  S.  E.  771,  —  N. 
C.  — . 

Objections    as   to    which    party    Is    es- 
topped. 

6.  One  cannot  complain  of  a  ruling  by 
the  trial  court  made  at  his  request.  Com. 
V.  Althause,  31 :  999,  93  N.  £.  202,  207  Mass. 
32. 

Discretionary  matters. 

7.  There  is  no  abuse  of  discretion  in  re- 
fusing to  permit  an  accused  to  withdraw 
his  plea  of  not  guilty  and  attack  the  in- 
dictment for  duplicity,  where  he  had  been 
permitted  to  withdraw  such  plea  once  to  at- 
tack the  indictment  on  other  grounds,  ajod 
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the  statute  of  limitations  has  nin  against 
the  oirense  charged.  Waller  y.  United 
States,  31:  113,  179  Fed.  810,  103  C.  C.  A. 
302. 

8.  The  admissibility  of  a  confession, 
where  it  is  challenged,  is  a  (question  solely 
for  the  court  after  hearing,  m  the  absence 
of  the  jury,  all  the  evidence  on  each  side 
respecting  the  circumstances  under  which 
the  confession  was  made;  and  the  court  is 
Tested  with  a  large  discretion  in  deter- 
mining the  matter.  Berry  v.  State,  31:  849, 
111  Pac.  676,  —  Okla.  Crim.  Rep.  — . 

9.  The  decision  of  the  trial  court  on 
the  question  of  competency  of  hypothetical 
questions  is  not  to  be  disturbed  on  appeal, 
unless  it  not  only  appears  clearly  wrong, 
but  that,  had  the  error  not  occurred,  the  re- 
sult of  the  trial  might,  within  reasonable 
probabilities,  have  been  materially  more 
favorable  to  the  complaining  party.  Obom 
V.  State,  3x:966,  126  N.  W.  737,  143  Wis. 
249. 

Questions  not  raised  below. 

10.  The  appellate  court  cannot  adjudi- 
cate the  question  of  liability  of  a  surety 
on  a  replevin  bond  given  to  regain  posses- 
sion of  attached  property,  upon  appeal  from 
a  judgment  setting  aside  the  attachment, 
where  the  amount  of  his  liability  was  left 
undetermined  by  the  trial  court,  and  no 
judgment  was  entered  upon  the  question  of 
such  liability.  Stonega  Coke  &  Coal  Co.  v. 
Southern  Steel  Co.  31:  278,  131  S.  W.  988, 
—  Tenn.  — . 

11.  Jurisdictional  matters  may  be  raised 
for  the  first  time  in  the  appellate  court. 
Ex  parte  Talley,  31:805,  112  Pac.  36,  — 
Okla.  Crim.  Rep.  — . 

12.  An  appellate  court  cannot,  upon  ob- 
jection raised  for  the  first  time  before  it, 
hold  that  an  indictment  for  smuggling  is 
defective  in  a  prejudicial  sense  because  it 
merely  charges  that  accused  did  unlawfully, 
knowingly,  and  fraudulently  bring  into  the 
United  States  certain  merchandise  clandes- 
tinely, and  without  entering  the  same  at  the 
customs  office,  and  paying  duty  thereon, 
contrary  to  law,  witliout  specifying  what 
law,  or  specifically  chargine^  that  accused 
was  guilty  of  smuggling.  Rogers  v.  Unit- 
ed States,  3x:  264,  180  Fed.  54,  103  C.  C.  A. 
408. 

13.  The  question  of  variance  between 
pleading  and  proofs  cannot  be  raised  for  the 
first  time  on  appeal.  Hayes  v.  Wabash  R. 
Co.  31 :  229,  128  N.  W.  217,  —  Mich.  — . 

14.  One  cannot  complain  for  the  first 
time  on  appeal  of  an  erroneous  definition 
of  the  crime  for  which  he  is  on  trial.  Com. 
V.  Althause,  31:999,  93  N.  E.  202,  207 
Mass.  32. 

Errors  waived  or  cured  below. 

16.  A  ruling  as  to  the  necessity  of  an 
affidavit  of  defense  cannot  be  questioned 
on  appeal,  where  it  was  filed  after  trial  was 
had,  and  the  appeal  is  from  the  judgment 
entered  on  the  verdict.  Salberg  v.  Pennsyl- 
vania R.  Co.  31:  1178,  77  Atl.  1007,  228  Pa. 
641. 

16.  Error  in  refusing  to  permit  an  ac- 
cused to  withdraw  his  plea  of  not  guilty, 
33  I..R.A.(N.S.) 


in  order  to  attack  the  indictment  for  du- 
plicity, is  cured  by  the  election  of  the  gov- 
ernment to  dismiss  all  but  one  charge. 
Waller  v.  United  States,  31:  113,  179  Fed. 
810,  103  0.  C.  A.  302. 
Review  of  facta. 

17.  The  appellate  court  will  not  inter- 
fere with  the  action  of  the  trial  court  in 
awarding  permanent  alimony  to  a  wife 
against  whom  a  divorce  is  granted  for  de- 
serting her  husband,  where  the  statute  au- 
thorizes the  trial  court  to  make  such  decree 
touching  alimony  as  may  be  just  and 
reasonable,  and  she  is  old,  helpless,  penni- 
less, and  almost  blind,  and  there  is  evidence 
tending  to  show  that  she  left  her  husband 
because  of  his  cruelty  to  her.  Vigil  v. 
Vigil,  31:  578,  111  Pac.  833,  —  Colo.  — . 
Grounds  for  reversal. 

18.  Error  cannot  be  regarded  as  harm- 
ful, so  as  to  require  a  reversal,  unless,  with- 
in reasonable  probabilities,  had  the  error 
not  occurred,  the  result  might  have  been 
materially  more  favorable  to  the  one  com- 
plaining of  it.  Oborn  v.  State,  31:966, 
126  N.  W.  737,  143  Wis.  249. 

19.  It  is  not  reversible  error  to  exclude 
evidence  of  declarations  of  a  deceased  per- 
son that,  when  he  came  into  the  country, 
he  had  very  little  property,  upon  the  ques- 
tion of  whether  or  not  money  left  by  him 
was  community,  where  the  period  referred 
to  was  sixteen  years  before  his  marriage. 
Re  Pepper,  31:  1092,  112  Pac.  62,  —  CaL 

• 

20.  Alleged  errors  in  giving  and  refus- 
ing instructions  will  not  be  examined  on 
appeal  where  no  verdict  other  than  the  one 
rendered  could  have  been  sustained  oh 
the  facts  established  by  uncontradicted  evi- 
dence. Miller  v.  Raymond,  31 :  783,  123 
N.  W.  1019,  85  Neb.  543. 

21.  A  recovery  against  a  railroad  com- 
pany for  personal  injuries  will  not  be  re- 
versed because  of  an  instruction  predicat- 
ing a  right  to  recover  upon  a  state  of  facts 
not  shown  to  exist,  if  the  defendant  in 
fact  owed  plaintiff  a  duty  which  it  failed 
to  discharge,  and  which  failure  caused  the 
injury.  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
Jackson,  31:980,   132  S.  W.  206,  —  Ark. 

22.  It  is  error  to  single  out  the  defend- 
ant in  a  criminal  case,  and  instruct  the 
jury  specially  upon  his  credibility  as  a 
witness.  Culpepper  v.  State,  31:  1x66,  111 
Pac.  679,  —  Okla.  Crim.  Rep.  — . 

23.  It  is  not  error  to  refuse  to  submit 
to  the  jury  a  special  interrogatory  if  an 
interrogatory  suomitted  by  the  court  of 
its  own  motion  was  fair  and  full.  Mer- 
rill V.  Los  Angeles  Gas  &  Electric  Co.  31:- 
559,  111  Pac.  634,  —  Cal.  — . 

24.  It  is  not  error  to  refuse  to  submit 
to  the  jury  a  special  interrogatory  if  the 
return  of  the  answer  expected  by  the  one 
propounding  it  would  not  control  a  general 
verdict  in  favor  of  his  opponent.  Mer- 
rill V.  Los  Angeles  Gas  &  Electric  Co.  31: 
559,  111  Pac.  534,  —  Cal.  — . 
Judgment. 

25.  One   appealing  from   an   injunction 
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too  broad,  because  in  contravention  of  a 
statute,  is  not  entitled  to  his  costs  on  ap- 
peal if  he  never  performed  or  offered  to 
perform  that  portion  of  the  decree  to  which 
plaintiff  was  entitled,  thereby  depriving 
him  of  material  relief,  to  his  injury.  Grand 
Union  Tea  Co.  v.  Dodds,  31:260,  128  N. 
W.  1090,  —  Mich.  --. 

APPLICATION. 

Of  deposit,  see  Banks,  6. 

ARIUTRATION. 

Awarding  of  attorney's  fees  by,  see 
Attorneys,  4. 

1.  The  mere  issuance  of  a  summons 
upon  a  cause  of  action  which  has  been 
submitted  to  arbitration  does  not  affect 
a  revocation  of  the  arbitration,  where 
neither  a  complaint  nor  other  paper  giving 
notice  of  the  character  of  the  action  is 
filed  until  after  the  award  is  made.  Wil- 
liams V.  Branning  Mfg.  Co.  31:  679,  08 
8.  E.  902,  153  N.  C.  7.  (Annotated) 

2.  An  award  cannot  be  attacked  be- 
cause not  warranted  by  the  terms  of  the 
submission,  by  one  who  has  admitted  of 
record  thatthe  award  passed  upon  the  mat- 
ters submitted.  Williams  v.  Branning  Mfg. 
Co.  31 :  679,  68  S.  E.  002,  153  N.  C.  7. 

ABREST. 

Release  from,  on  bail,  see  Bail  and 
Recognizance. 

ASSAULT. 

On  passenger,  see  Carriers,  5,  6;  Evi- 
dence, 45. 

Demurrer  to  complaint  in  action  for, 
see  Pleading,  10. 

Question  for  jury  in  action  for,  see 
Trial,  4. 

ASSESSMENT. 

On    pledged    stock,    see    Corporations, 

On    paid   up    stock,   see    Corporations, 

6,  7. 
For  insurance,  see  Insurance,  8,  9. 

ASSIGNMENT. 

Of  negotiable  paper,  see  Bills  aud 
•  Notes. 

Of  corporate  stock,  see  Corporations, 
6. 

Right  of  assignee  as  against  subse- 
quent garnishee,  see  Garnishment. 

Right  of  assignee  of  married  woman 
to  sue  her  husband  upon  contract 
obligation,  see  Husband  and  Wife, 
4. 

As  to  pledge,  see  Pledge  and  Collateral 
Security. 

ASSIGNMENT  FOR  CREDITORS. 

An  absolute  conveyance  of  property 
by  an  insolvent  person  to  two  of  nix  teen 
accommodation  indorsern  of  a  promissory 
note,  "to  indemnify  them — ^the  snid  indor- 
sers — against  loss,"  the  expressed  intention 
beinff  to  vest  the  title  of  the  property  con- 
31  L.R.A.(N.S.) 


ve3'ed  in  the  indorsers  for  their  use  and 
benefit,  where  the  deed  authorized  the  gran- 
tees to  sell  the  property  and  pay  the  pur- 
chase price  on  the  note,  and  to  make  such 
deeds  or  other  conveyances  in  the  name  of 
the  creditor  as  might  be  necessary,  and 
provided  that,  if  either  of  the  grantees 
should  fail  or  refuse  to  act  in  pursuance 
of  the  terms  of  the  deed,  the  remaining 
grantee  alone  might  do  so,  and  that  in 
event  of  the  death  or  resignation  of  both, 
the  indorsers  should  name  a  successor  who 
should  have  all  the  powers  of  the  original 
grantees,  the  instrument  containing  no 
clause  of  defeasance  in  case  the  indorsers 
did  not  have  to  pay  the  note, — ^is  an  as- 
signment for  the  benelit  of  creditors,  and 
not  a  deed  of  trust  in  the  nature  of  a 
mortgage  to  secure  the  indorsers,  and  there- 
fore a  compliance  with  the  essential  re- 
quirements of  the  statute  on  the  subject 
of  assignments  for  the  benefit  of  creditors 
is  necessary  to  its  validitv.  Johnson  v. 
Brewer,  31:  33a,  68  S.  W.  589,  134  Ga.  823. 

(Annotated) 

ASSOCIATIONS. 

Mandamus  to  compel  reinstatement  in, 
see   Mandamus,    1. 

1.  A  baseball  club  cannot  be  expelled 
from  a  league  at  a  special  meeting  called 
for  a  specilied  purpose,  where  no  notice  is 
given  that  the  question  of  its  expulsion  will 
be  considered  at  the  meeting.  State  ex 
rel.  Rowland  v.  Seattle  Baseball  Asso.  31: 
51a,  111   Pac.   1055,  —  Wash.  — . 

2.  A  provision  of  the  constitution  of 
a  baseball  league  that  the  membership  of 
any  club  may  be  terminated  by  a  unani- 
mous vote  of  the  remaining  clubs  is  not 
affected  by  a  subsequent  resolution  extend- 
ing the  franchise  of  clubs  in  the  league 
for  periods  of  live  years,  where  it  does  not 
appear  that  the  resolution  was  passed  by 
a  unanimous  vote,  as  required  by  the  con- 
stitution to  amend  it,  and  no  reference  to 
the  constitutional  provision  is  made  In 
the  resolution.  State  ex  rel.  Rowland  v. 
Seattle  Baseball '  Asso.  31:51a,  111  Pac, 
1055,  —  Wash.  — . 

ASSUMPSIT. 

Recovery  of  taxes,  see  Taxes,  2. 

ASSUMPTION   OF  RISK. 

By   servant,   see  Master   and  Servant^ 
6. 


ATTACHMENT. 

As  to  garnishment,   see  Garnishment. 

1.  Attachment  against  the  property  of 
a  foreign  corporation  as  that  of  a  non* 
resident  will  not  lie  where  it  is  doing  busi- 
ness within  the  state,  and  has  complied 
with  the  terms  of  a  statute  which  provides 
that  upon  such  compliance  it  shall  be  to 
all  intents  and  purposes  a  domestic  cor- 
poration. Stonega  Coke  &  Coal  Co.  v. 
Southern  Steel  Co.  31:  a78,  131  S.  W.  988, 
— ^Tenn.  — .  ( Annotated ) 
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fi  The  legislature  may  provide  for  the 
domesticntion  of  fm'eign  corporations  seek- 
ing to  do  business  within  the  state,  so 
that  their  property  shall  no  longer  be  at- 
tachable as  that  of  nonresidents.  Stonega 
Coke  &  Coal  Co.  v.  Southern  Steel  Co.  31: 
278,  131  S.  W.  088,  —  Teniu  — . 

ATTORNEYS. 

Right  of  client  to  dismiss  suit  without 
consent  of  attorney,  see  Dismissal 
or    Discontinuance,    1. 

Right  of  administrator  to  recover 
reasonable  attorneys'  fees,  see 
Executors    and    Administrators. 

Authority. 

Collateral  attack  on  compromise  of 
action  by  attorney,  see  Compro- 
mise and  Settlement,  2. 

1.  One  dealing  with  an  attorney  is 
bound  to  take  notice  of  the  extent  of  the 
attorney's  authority  or  lack  of  authority 
to  compromise  his  client's  cause  of  aetion, 
find  therefore  cannot  be  heard  to  say  that 
he,  acting  with  the  attorney  for  the  adverse 
party,  compromised  a  cause  of  action  in 
ffood  faith  and  before  notice  that  it  had 
been  discontinued  by  the  party  himself. 
Gibson  v.  Nelson,  31:533,  126  N.  W.  731, 
111  Minn.  183. 

2.  An  attorney,  under  his  general  re- 
tainer, has  no  implied  power  to  settle  and 
compromise  his  client's  cause  of  action, 
except  when  confronted  with  an  emergency, 
and  prompt  action  is  necessary  to  protect 
the  interests  of  the  client,  and  there  is  no 
opportunity  for  consultation  with  him. 
Gibson  v.  Nelson,  31:523,  126  N.  W.  731, 
111    Minn.    183.  (Annotated) 

3.  An  attorney  is  not  empowered  by 
Minn.  Rev.  Laws  1905,  §  2283,  providing 
that  an  attorney  may  bind  his  client  at 
any  stage  of  the  action  by  an  agreement 
made  in  open  court,  or  in  the  presence  of 
the  clerk,  and  entered  in  the  minutes  of  the 
court,  or  by  a  writing  signed  by  him,  to 
compromise  and  settle  his  client's  cause  of 
fiction  without  consulting  the  client,  where 
there  is  no  emergency,  and  the  client's  in- 
terests do  not  demand  immediate  attention, 
and  the  client  is  near  at  hand  and  accessi- 
ble. Gibson  v.  Nelson,  31 :  523,  126  N.  W. 
731,  111  Minn.  183. 
Compensation;  lien. 

4.  An  attorney  is  estopped  from  claim- 
ing his  contin([fent  fee  by  bringing  the  ac- 
tion in  a  jurisdiction  where  the  statutes 
provide  for  the  awarding  of  attorneys'  fees 
by  arbitration,  and  seeking  and  accepting 
the  benefit  of  such  provision.  Phimmer  ▼. 
Great  Northern  R.  Co.  31:  1215,  110  Pac. 
689,  —  Wash.  — . 

5.  A  statute  giving  an  attorney  a  lien 
upon  money  in  the  hands  pf  the  adverse 
party  in  an  action  or  proceeding  in  which 
the  attorney  was  employed,  from  the  time 
of  giving  notice  thereof,  applies  only  to 
proceed! n GTS  in  the  locnl  courts.  Plummer 
▼.  Great  Northern  R.  Co.  31:  1215,  110  Pac. 
989,    — -    Wash.    —.  (Annotated) 

6.  A  client  may,  if  he  acts  in  good 
31  L.R.A.(N.S.) 


faith,  settle  his  claim  without  consulting 
his  attorney,  although,  by  the  agreement 
between  them,  the  attorney  is  to  receive 
as  a  contingent  fee  for  his  services  a  por- 
tion of  the  sum  recovered.  Plummer  v. 
Great  Northern  R.  Co.  31:  1215,  110  Pac. 
989,  —  Wash.  — . 

ATTORNEYS'  FEES. 

Taxation  of,  as  part  of  costs,  see  Costs 
and  Fees. 

ATTRACTIVE  NUISANCE. 

See  Negligence. 

AUTHORITY. 

Presumption   and   burden   of  proof   as 

to,  see  Evidence,  3. 
Evidence  to  show,  see  Evidence,  40. 

AUTOMOBILES. 

Contributory   negligence   as   proximate « 
cause    of    injury,    see    Proximate 
Cause,  6. 

The  driver  of  a  restive  horse,  who, 
upon  seeing  an  automobile  approaching, 
drives  into  an  offset  from  the  road,  where 
the  horse  becomes  unmanageable,  assumes 
the  risk  of  injury  in  attempting  to  force 
it  past  the  machine  after  it  has  been 
stopped  beside  the  road.  Cumberland 
Teleph.  &  Teleg.  Co.  ▼.  Yeiser,  31:  1137,  131 
S.  W.  1049,  —  Ky.  — .  (Annotated) 

AWARD. 

Conclusiveness   of,   see   Arbitration,  2. 

BAGGAGE. 

Of  passenger,  see  Carriers,  25. 

BAIL  AND  RECOGNISANCE. 

Bail  bonds,  see  Bail  and  Recognizance. 

1.  That  one  committed  to  jail  to  await 
trial  for  murder  is  becoming  anemic  and 
suffers  from  melancholia,  which,  in  the 
opinion  of  physicians,  will  tend  to  shorten 
his  life,  is  not  sufficient  to  entitle  him  to 
the  benefit  of  a  statute  permitting  the  ad- 
mission to  bail  of  any  person  in  legal  cus- 
tody when  it  appears  that  the  confinement 
will  endanger  his  life.  Ex  parte  Johnson, 
3x:  916,  131  S.  W.  316,  —  Tex.  Crim.  Rep.  • 
— .  (Annotated) 

2.  The  court  is  not  deprived  of  the 
power  to  admit  to  bail  a  Chinaman  who 
has  appealed  from  a  commissioner's  order 
of  deportation,  by  the  act  of  Congress  of 
November  3,  1893,  which  provides  that 
pending  the  execution  of  an  order  of  de- 
portation, the  Chinese  person  shall  remain 
in  custody  of  the  marshal,  and  should  not 
be  admitted  to  bail.  United  States  v. 
Wong  Lee  Foo,  31:  xo88,  108  Pac.  488,  — 
Ariz.  — .  (Annotated) 

3.  A  Chinese  person  who  has  been  or- 
dered by  a  United  States  district  judge  to 
be  deported  is  not  entitled  to  release  on 
bail  pending  an  appeal  which  doe<i  not  en- 
title him  to  a  trial  de  novo,  where  the  stat- 
ute provides  that  the  marshal  shall  execute 
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the  order  of  deportation  with  all  convenient 
despatch,  and  that,  pending  the  execution 
of  the  order,  the  Chinese  person  shall  re- 
main in  custody,  and  shall  not  be  admitted 
to  bail.  Jung  Goon  Jow  ▼.  United  States, 
31:  X091,   108   Pac.   490,  —  Ariz.  — w 

BAILMENT. 

Theft  by  bailee,  see  Larceny,  1. 

BANKRUPTCY. 

Wliet  constitutes  assets. 

1.  The  bankruptcy  trustee  of  a  cor- 
poration cannot  enforce  the  statutory 
double  liability  of  stockholders,  since  it  is 
not  a  corporate  asset  and  does  not  pass  to 
the  trustee,  but  remains  subject  to  the  de- 
mands of  creditors,  if  the  corporate  assets 
are  insufficient  to  discharge  their  claims. 
Walsh  V.  Shanklin,  31:  365,  102  S.  W.  296, 
125  Ky.  715.  (Annotated) 
Actions  by  trustee. 

Conditions  nrecedent  to  trustee's  right 
to  enforce  stockholder's  liability, 
see  Corporations,  8. 

2.  Special  authority  from  the  bank- 
ruptcy court  is  not  necessary  to  authorize 
a  trustee  to  bring  actions  to  collect  assets, 
notwithstanding  the  bankruptcy  act  pro- 
vides that  trustees  shall  collect  the  prop- 
erty of  the  estate  under  direction  of  the 
court.  Walsh  ▼.  Shanklin,  31:365,  102  S. 
W.  295,  125  Ky.  715. 

Claims  against  estate;  distribution. 

3.  The  actual  and  necessary  cost  of 
preserving  a  bankrupt's  estate  subsequent 
to  the  filing  of  the  petition  has  priority 
over  the  state's  claim  for  taxes.  State  v. 
Lovell,  31:988,  179  Fed.  321,  102  C.  C.  A. 
505.  (Annotated) 

4.  Rent  accruing  after  the  filing  of  a 
petition  in  bankruptcy  against  a  lessee,  is 
not  provable  against  his  bankrupt  estate 
as  a  "fixed  liability,  absolutely  owing  at 
the  time  of  the  filing  of  the  petition," 
since  a  covenant  to  pay  rent  creates  no 
debt  until  the  time  stipulated  for  the 
pavment  arrives.  Re  Roth,  31:  ayo,  181 
Fed.  667,  —  C.  C.  A.  — . 

5.  The  liability  of  a  lessee  under  a 
lease  giving  the  lessor  the  right  to  re-enter 
upon  the  bankruptcy  of  the  lessee,  and 
obligating  the  lessee  to  pay  the  difference 
between  the  amount  reserved  in  the  lease 
and  what  the  lessor  is  able  to  secure  by  a 
reletting  of  the  property,  is  not  a  fixed 
liability,  absolutely  owing  upon  the  eon- 
tract  at  the  filing  of  the  petition,  so  as  to 
be  provable  in  the  bankruptcy  proceedings; 
and  the  provision  of  the  bankruptcy  act 
permitting  the  liquidation  of  unliquidated 
demands  has  no  application  to  such  a  case. 
Re  Roth,  31:  270,  181  Fed.  667,  —  C.  C.  A. 
— .  (Annotated) 
Discharge;  effect. 

6.  The  obligation  to  pay  rent  is  not 
discharged  as  to  the  future  by  the  bank- 
ruptcy of  the  lessee,  unless  the  trustee 
elects  to  retain  the  lease  as  an  asset.  Re 
Roth,   31:270,   181   Fed.   667,  —  C.   C.   A. 

81  L.R^.(N.S.) 


BANKS. 

Trust  for  voting  stock  of,  see  Corpora- 
tions,  13. 

Right  of  bank  accepting  stock  of  in- 
sane stranger  as  collateral,  see 
Pledge  and  Collateral  Seeurity,  2. 

Pleading  in  intervention  in  proceedings 
for   appointment  of  receivers   for 
corporations,  see  Pleading,  9. 
Authority  of  officers ;  ratification. 

1.  A  creditor  of  a  bank  official  is  bound 
to  return  to  the  bank  funds  belonging  to  it 
which  had  been  placed  to  his  eredit  by  the 
official  on  fictitious  notes,  and  checked  out 
by  him  in  payment  of  the  official's  debt  to 
himself,  altnough  he  had  no  knowledge  of 
the  wrongful  use  of  the  bank's  funds.  Cobe 
V.  Coughlin  Hardware  Co.  31:  XZ36,  112  Pac. 
116,  —  Kan.  — .  (Annotated) 

2.  Neither  the  cashier  of  a  national 
bank  nor  a  member  of  the  discount  board 
who  owns  a  majority  of  the  stock,  nor  the 
two  conspiring  together,  can,  by  any  device 
or  fraud,  give  away  the  funds  of  the  bank. 
nor  use  them  to  pay  the  individual  debts 
of  either.  Cobe  v.  Coughlin  Hardware  Co. 
3z:  ZZ36,  112  Pac.  115,  —  Kan.  — . 

3.  In  contemplation  of  law,  the  leasing 
of  property  belonging  to  a  national  bank- 
ing association  is  not  within  V"^  ordinary 
powers  and  duties  of  the  cas'.i.er  of  the 
bank.  Spongberg  v.  First  Nat  Bank. 
3z:  736,  110  Pac.  716,  18  Idaho,  524. 

(Annotated) 

4.  Ratification  of  the  act  of  a  bank 
cashier  in  leasing  rooms  in  the  bank  build- 
ing is  effected  where  he  had  assumed  to 
exercise  the  ^wer  of  leasing  them,  and  at 
least  a  majoritj^  of  the  directors  had  knowl- 
edge of  a  particular  lease,  while  the  lessee 
had  been  in  possession  for  eighteen  months, 
and  tho  builaing  committee  had  made  alter- 
ations at  the  request  of  the  lessee.  Spong- 
berg V.  First  Nat.  Bank,  3z:  736^  110  Pae. 
716,  18  Idaho,  524. 

Application  of  deposit. 

5.  A  bank  must,  upon  receiving  notice 
of  an  adverse  claim  to  a  fund  in  its  de- 
positor's account,  exercise  dilijj^oe  in  noti- 
fying its  customer  of  the  claim  and  of  its 
intention  to  protect  itself  by  retaining  out 
of  his  account  a  sum  sufficient  to  meet  the 
claim.  Jasselli  v.  Riggs  Nat.  Bank,  sz:  763, 
—  App.  D.  C.  — ^.  (Annotated) 
Payment  of  diecks. 

6.  A  depositor  is  not  entitled  to  dam- 
ages for  a  bank's  refusal  to  honor  his  check 
after  he  has  closed  the  account  by  drawizig 
the  balance  as  stated  by  the  beink,  althon^ 
he  claims  that  the  bank  owes  him  an  ad- 
ditional amount,  and  that  it  wrongfully 
charged  against  his  account  the  claim  of  a 
stranger.  Jaselli  v.  Riggs  Nat.  Bank, 
31:  763,  —  App.  D.  C.  — . 

7.  A  bank  cannot  take  advantage  of 
the  refusal  of  its  customer  to  answer  ques- 
tions when  seeking  an  explanation  as  to 
its  refusal  to  honor  his  check,  where  it 
had,  without  notifying  him,  honored  a 
rival  claim  to  the  fund  and  paid  the  money 
out  of  his  account.  Jaselli  v.  Riggs  Nat» 
Bank,  31 :  763,  —  App.  D.  C.  — . 
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BARRIERS. 

Lack  of,  on  bridge,  see  Bridges,  3,  4. 

BASEBAIili. 

Mandamus  to  reinstate  baseball   club 

in  league,  see  Mandamus,  1. 
See  also  Associations. 


BBNBVOLENT  SOCISTIES. 

Insurance  by,  see  Insurance. 


BHililARDS. 

Declaring  billiard  rooms  a  nuisance, 
see  Courts,  2;  Municipal  Corpora- 
tions,  5. 


Bllili  OF  liADIXO 

Delivery  of  goods  without  production 
of,  see  Carriers,  29. 

BlliliS  AND  NOTES. 

Alteration  of,  see  Alteration  of  Instru- 
ments, 2,  3. 

As  to  cheeks,  see  Checks. 

Validity  of  note  executed  by  president 
of  corporation,  see  Corporations, 
2,  3. 

Guaranty  of,  see  Guaranty. 

EndorseniGTit  of  money  order,  see 
Money  Order. 

Power  of  partners  as  to,  see  Partner- 
ship,  1-3;    Trial,  20,  30. 

Collateral  security  for,  see  Pledge  and 
Collateral  Security. 

Rights  and  liabilities  of  transferee. 

1.  An  agreement  between  the  maker 
and  nayee  qf  a  note  that  it  is  to  be  paid  in 
instalments  to  the  payee  is  binding  on  an 
assignee  with  notice,  so  that  he  cannot  en- 
force it  after  the  maker  has  complied  with 
his  agreement  and  paid  the  full  amount 
due  to  the  'payee,  althoiigh  at  the  time  of 
the  transfer  a  blank  is  filled,  making  the 
note  payable  at  the  office  of  the  assignee, — 
at  least,  if  the  payee  is  made  the  a^ent  of 
the  assignee  to  collect  and  forward  the  pay- 
ments. Diamond  Distilleries  Co.  v.  Gott, 
31 :  643,  126  S.  W.  131,  137  Ky.  685. 

2.  One  taking  the  note  of  a  corpora- 
tion, executed  by  its  president  to  his  own 
order,  and  used  in  payment  of  his  individual 
debt,  is  not  a  bona  fide  holder,  and  cannot 
enforce  it  against  the  corporation.  Kenyon 
Realty  Co.  ▼.  National  Deposit  Bank, 
3x:  itg,  180  S.  W.  965,  —  Ky.  — , 

(Annotated) 
8.  The  indorsee  before  maturity  of  a 
promissoTy  note  as  collateral  security  for 
an  existing  debt  is  entitled  to  the  rights 
of  a  holder  for  value.  Exchange  Nat.  Bank 
V,  Coe,  3z :  297,  127  &  W.  453,  94  Ark. 
387.  (Annotated) 


BONA  FIDE  PURCHASER. 

Of  note,  see  Bills  and  Notes,  2,  3. 
lien  on  money  in  hands  of,  see  Spe- 

cifie  Performance,  3. 
I.JLA.(N.&) 


•  •  I. 


BONDS. 

As  to  replevin  bonds,  see  Replevin. 

For  fidelity  of  employee. 

Evidence  in  action  on,  see  Evidence, 
60. 

Question  for  jury  as  to  negligence  of 
employee  in  suit  on  bond  indemni- 
fying against  his  negligence,  see 
Trial,  13. 

1.  An  employer  cannot  enlarge  the  lia~ 
bility  of  one  undertaking  to  insure  him 
against  loss  through  the  negligence  of  his 
employee  as  fixed  by  the  terms  of  the  bondj 
by  establishing  rules  for  the  conduct  of 
his  business.  Great  Northern  Express  Co. 
V.  National  Surety  Co.  31:  775;  129  N.  W, 
127,  —  Minn.  — .  (Annotated) 
Municipal  bonds. 

For  acquiring  of  ice  plant,  see  Constitu- 
tional Law,  11,  12;  Municipal 
Corporations,    8. 

2.  Bonds  to  erect,  construct,  and 
"equip"  a  school  are  authorized  by  statu- 
tory power  to  issue  them  to  erect,  con- 
struct, and  "complete"  schools.  Maxcy  v. 
Oshkosh,  31:  787,  128  N.  W.  899,  144  Wis. 
238. 

3.  A  proposition  attempting  to  refer 
to  the  qualified  property  taxpayin?  voters 
of  a  city  the  question  whether  the  city 
shall  be  allowed  to  become  indebted  for 
"fire  department  improvements/'  under  a 
constitutional  provision  conferring  power 
upon  municipal  corporations  to  become  in- 
debted in  an  amount  exceeding  5  per  cent 
of  the  valuation  of  the  taxable  property 
for  the  purpose  of  purchasinjr,  construct- 
ing, or  repairing  "public  utilities*'  to  be 
owned  exclusively  by  the  city  when  au- 
thorized by  a  majority  of  the  qualified 
property  taxpaying  voters  thereof,  is  too 
general,  as  it  does  not  apprise  the  voters 
of  the  nature  of  the  specific  utility  the 
city  wishes  to  purchase,  construct,  or  re- 
pair, and  therefore  renders  void  an  elec- 
tion held  for  the  purpose  of  voting  on 
such  general  proposition.  Coleman  ▼. 
Frame,  31 :  556,  109  Pac.  928,  —  Okla.  t-. 

4.  The  issuing  and  sale  of  municipal 
bonds  which  have  previously  been  confirmed 
and  validated  in  a  proper  proceieding 
under  a  statute  conferring  power  upon 
the  courts  to  determine  whether  a  given 
municipality  seeking  to  issue  bonds  had 
complied  with  all  of  the  constitutional 
prerequisites  cannot  be  enjoined  by  tax- 
payers upon  the  ground  that  the  consti- 
tutional prerequisites  as  to  notice  of  elec- 
tion, and  as  to  submission  of  the  ques- 
tions of  issuing  bonds  for  different  pur- 
poses, so  that  the  bonds  for  each  specific 
purpose  could  be  voted  for  or  against  sep.i- 
ratelv,  were  not  complied  with.  Holton  v. 
Camilla,  31:  xi6,  68  S.  £.  472,  134  Ga. 
560. 

5.  A  heading  "manual  training  school 
bond"  of  a  certain  city  is  sufficient  as  a 
name  for  a  bond  issued  by  the  city  to  erect 
a  certain  memorial  school  of  that  char- 
acter, to  comply  with  the  statute  requiring 
bonds  to  bear  "an  appropriate  name  indi- 
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eating  the  purpose  of  their  issue."  Maxcy 
V.  Oshkosh,  31:787,  128  N.  W.  SCO,  144 
Wis.  238. 

6.  A  provision  in  an  ordin«ince  au- 
thorizing a  bond  issue  of  a  certain  amount, 
for  a  tax  levy  to  pay  the  principal  and  in- 
terest on  the  bonds  is  a  sufTicicnt  compli- 
ance with  a  statute  requiring  a  provision 
for  a  tax  to  pay  the  principal  and  interest 
within  twenty  years,  where  the  bonds  are 
to  bear  interest  at  a  specified  per  cent, 
since  the  amount  of  the  tax  levy  is  cap- 
able of  easy  calculation,  and  it  is  not 
necessary  to  specify  the  amount  to  be 
raised  in  dollars  and  cents.  Maxcy  v.  Osh- 
kosh, 31:787,  128  N.  W.  899,  144  Wis. 
238. 

BORROWING   MONET. 

Power  of  municipality  as  to,  see  Mu- 
nicipal Corporations,  6. 

DRIDGES. 

Injunction  against  dam  causing  in- 
jury to,  see  Injunction,  1,  4,  5. 

Cost  of  constructing  and  maintaining:. 

1.  A  railroad  company  is  bound  at  its 
own  expense  to  construct  brids^es  over  pub- 
lic drainage  ditches  which  are  laid  across 
its  right  of  way,  whether  they  follow  the 
line  of  natural  water  courses  or  not,  since 
an  incident  of  its  right  to  construct  and 
maintain  its  road  is  the  duty  to  make  it 
conform  to  such  public  easements  as  drain- 
age ditches.  Chicago,  B.  &  Q.  R.  Co.  v. 
^ard  of  Supervisors,  31:  1x17,  182  Fed. 
291,  104  C.  C.  A.  573.  (Annotated) 

2.  The  owner  of  a  private  mill  and 
race  way  constructed  entirely  on  his  own 
land  cannot  be  compelled  to  maintain 
a  bridge  constructed  by  the  county  over 
the  race  way  at  its  intersection  with  a 
highway  laid  out  subsequent  to  the  con- 
struction of  the  mill  race,  under  a  stat- 
ute subsequently  enacted  providing  that 
any  mill  owner  who  now  owns  or  may 
hereafter  own  or  operate  any  canal 
or  ditch  that  crosses  a  highway  shall 
tCLoke  and  keep  in  good  repair  sufficient 
crossings,  including  all  bridges,  that  may 
be  necessary  within  their  right  of  way. 
Franklin  County  v.  Wilt,  31 :  243,  126  N. 
W.  1007,  87  Neb.  132.  (Annotated) 
Defects;  injuries  on. 

Question  for  jury  as  to  suffleieney  of 
rail  to  prevent  accident,  see  Trial, 
11. 

3.  The  otnier  of  a  bridge  is  not  liable 
for  the  death  of  one  carried  over  its  side 
by  the  horse  he  was  riding,  because  of  fail- 
ure to  maintain  a  proper  guard  rail,  if 
the  horse  was  so  frightened  by  thunder  and 
lightning  that  the  ordinary  rail  which  he 
was  bound  to  maintain  would  not  have 
prevented  the  accident.  Stout  v.  Valle 
Crucis,  S.  &  E.  P.  Turnpike  Co.,  31:  804, 
69  S.   E.   608,   153  N.   C.  613. 

4.  Failure  to  maintain  hand  railK 
along  the  sides  of  a  bridge  or  causeway  40 
feet  long  and  13^  feet  high  at  the  center 
is  negligence  as  matter  of  law,  although 
logs  are  maintained  along  the  sides  of 
31  L.R.A.(N-.S.) 


the  roadway  to  prevent  vehicles  running 
over  the  sides.  Stout  v.  Valle  Crucis,  S. 
&  E.  P.  Turnpike  Co.  31:804,  69  S.  E. 
508,  163  N.  C.  613. 

BROKKRS. 

Evidence  in  suit  against  broker  to 
recover  proceeds  of  land  sold,  see 
Evidence,  48. 

Parol  evidence  as  to  commission,  see 
Evidence,  21. 

1.  A  broker  to  sell  real  estate  who, 
after  securing  from  the  principal  a  blank 
executory  contract  upon  informing  him 
that  he  has  secured  a  purchaser,  inserts 
his  own  r.an^.e  therein,  wliich  is  ratified  by 
the  principal,  forfeits  his  right  to  commis- 
sion or  compensation;  his  relation  to  the 
principal  havin;:?  been  chan'^d  from  that 
of  broker  to  purchaser.  Christiansen  v. 
Mille  Lacs  Land  &  Loan  Co.  31:  536,  129 
N.  W.  150,  —  Minn.  — .  (Annotated) 

2.  One  undertaking  to  procure  a  pur> 
chaser  for  a  tract  of  land  at  a  certain 
price  per  acre  dees  not  lose  his  right  to 
the  agreed  commission  by  taking  a  com- 
mission from  the  purchaser  also.  Tasse 
V.  Kindt,  31:  1222,  128  N.  W.  972,  —  Wis. 

llUITiDINGS. 

Lease  of  public  buildings,  see  Consti- 
tutional Law,  10;  Municipal  Cor- 
porations,  9;    Schools,   3,   4. 

BURDEN   OF   PROOF. 

In  general,  see  Evidence,  2-14. 

BUSINESS. 

Right  of  foreign  corporation  to  en- 
gage in,  see  Corporations,  14. 

BY-IiAWS. 

Of  insurance  company,  see  Insurance, 
4. 

CANCELATION  OF  INSTRUMENTS. 

Of  insurance  policy,  see   Insurance,  5. 

CARRIERS. 

Regulation  of  interstate  business  of, 
see  Commerce,  3. 

Damages  for  breach  01  transportation 
contract,  see  Damages,  5. 

Admissibility  of  evidence  on  question 
of  liability  for  breach  of  trans- 
portation contract,  see  Evidence, 
16. 

Proving  contract  between  carrier  and 
passenger  by  parol  evidence,  see 
Evidence,  17" 

Judgment  in  favor  of  sleeping  ear  com- 
pany as  bar  to  action  against  rail- 
road  company,  see  Judgment,  5. 

Injury  to  employees,  see  Master  and 
Servant. 

Power  of  airents. 

1.  A  city  passenger  and  ticket  aeent 
of  a  railroad  company  has  implied  author- 
ity to  guarantee  connections  by  one  of  its 
regular  trains,  which  is  necessary  to  permit 
an  intending  passenger  to  reach   its  desti- 
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nation  at  a  specified  time.  Hayes  v.  Wa- 
bash R.  Co.  31:229,  128  N.  W.  217,  — 
Mich.  — .  (Annotated) 

Kules  and  reirulations. 

2.  A  passenger  on  a  street  car  who  re- 
fuses to  obey  a  rule  forbidding  riding  on 
the  platform  loses  his  rights  as.  a  passen- 
ger, including  that  to  a  transfer  to  another 
car.  Kirk.T.  Seattle  Electric  Co.  31:  991^ 
108  Pac.  004,  58  Wash.  283. 

Who  are  passengers. 

3.  One  who,  although  intending  to 
l)oard  a  car,  is  125  yards  from  the  station 
when  the  car  arrives,  cannot  complain  that 
it  does  not  wait  a  sufficient  time  to  enable 
passengers  to  embark  before  it  proceeds  on 
its  journey,  since,  not  being  at  the  sta- 
tion, the  carrier  owes  him  no  duty.  Mitch- 
ell ▼.  Augusta  &  A.  R.  Co.  31:  44a,  69 
S.  E.  664,  —  S.  C.  — .  (Annotated) 

4.  One  who  goes  to  a  railway  station 
and  purchases  a  ticket  for  a  train  due 
shortfy  afterwards  is  entitled  to  the  rights 
of  a  passenger  in  crossing  the  tracks  to 
board  the  train,  after  it  has  been  an- 
nounced. Dieckmann  y.  Chicago  &  N.  W. 
R.  Co.  31:338,  121  N,  W.  676,  145  Iowa, 
250. 

5.  A  passenger  does  not  lose  hif  rela- 
tion as  such,  when,  after  leaving  the  train 
and  while  proceeding  towards  the  exit  from 
the  cacrier's  premises,  he  learns  of  the 
shooting  of  his  brother,  a  fellow  passenger, 
by  a  servant  of  the  carrier,  and  in  good 
faith  and  without  intention  of  engaging  in 
any  difficulty,  returns  to  the  relief  of  his 
brother,  and  he  is  entitled  to  protection 
by  the  carrier  from  assault  by  its  agents. 
Layne  v.  Chesapeake  &  0.  R.  Co.  31:4x4, 
69  8.  E.  700,  —  W.  Va.  — . 

Assault. 

Evidence  in  action  for  assault,  see  Evi- 
dence, 45. 

Question  for  jury  in  action  for  as- 
sault, see  Trial,  4. 

6.  One  who  fails  to  secure  a  transfer 
on  a  street  car,  to  which  he  considers  him- 
self entitled,  cannot  recover  damages  from 
the  company  for  assault,  for  injuries  in- 
flicted upon  him  by  the  company's  em- 
ployees in  ejecting  him  from  the  connect- 
ing car  by  the  use  of  no  more  than  neccii- 
sary  force,  for  refusal  to  pay  fare  or  leave 
the  car  upon  request.  Kirk  v.  Seattle  Elec- 
tric Co.  3z:  991,  108  Pac.  604,  58  Wash.  28.1. 
Measnre  of  care  required;   negllicence 

generally. 

Punitive  damages  for  delaying  passen- 
ger, see  Damages,  1. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  8. 

Negligence  as  question  for  jury,  see 
Trial,  6-8. 

7.  If  a  duty  of  protecting  a  passenger 
on  board  of  a  railway  train  arises,  either 
in  the  ordinary  course  of  business  or  under 
sfiecial  circumstances,  the  measure  of  dili- 
gence required  to  be  exercised  by  the  car- 
rier is  extraordinary  care.  Central  of 
Georgia  R.  Co.  ▼.  Madden,  31:  813,  69  S.  E. 
165,  —  Ga.  — . 

31  L.R.A.(N.S.) 


8.  A  carrier  cannot  escape  liability  to 
a  passenger  for  laying  off  the  train,  by  rea- 
son of  which  he  is  delayed  on  the  road,  on 
the  theory  that  it  is  necessary  to  prevent 
working  the  hands  more  than  sixteen  con- 
secutive hours,  in  violation  of  the  act  of 
Congress,  it  the  delay  which  prevented  its 
reaching  its  destination  within  the  sched- 
uled time  and  exhausted  the  allowable 
hours  of  labor  en  route  wps  due  to  its  own 
negligence.  Black  ▼.  Charleston  &  W.  C. 
R.  Co.  31:  X184,  69  S.  E.  230,  —  S.  C.  — -. 

( Annotated ) 

9.  A  carrier  is  not  liable  in  damages 
for  so  negligently  operating  its  train  that 
a  passenger  does  not  reach  his  destination 
in  time  to  be  able  to  vote  at  a  general  elec- 
tion. Morris  v.  Colorado  Midland  R.  Co. 
31:  X106,  109  Pac.  430,  48  Colo.  147. 

(Annotated) 
Duty  as  to  vehicle  or  place  of  riding. 

10.  A  stock  shipper  riding  on  a  freight 
train  for  the  purpose  of  caring  for  his  ship- 
ment of  live  stock  is  entitled  to  the  highest 
degree  of  care  and  protection  consistent 
with  the  proper  and  careful  operation  of 
the  train,  and  with  that  means  of  trans- 
portation. Otto  V.  Chicago,  B.  &  Q.  K.  Co. 
31:  633,  127  N.  W.  857,  87  Neb.  603. 

(Annotated) 

11.  Those  in  charge  of  a  freight  train 
are  negligent  in  permitting  a  care  taker  of 
stock  who  is  compelled  by  illness  to  leave 
the  train  to  do  so  in  the  dark,  while  the 
car  is  standing  on  an  open  trestle.  Otto 
v.  Chicago,  B.  &  Q.  R.  Cfo.  31 :  63a,  127  N. 
W.  857,  87  Neb.  503. 

Contributory  ne^llgenpe  of  passenger. 
As  question  for  jury,  see  Trial,  9,  10. 
See  also  infra,  23. 

12.  The  fact  that  a  passenger  who  is  re- 
quired to  cross  in  the  night  to  board  a 
train,  the  track  by  which  it  is  approach- 
ing,  undertakes  to  do  so  after  the  train  is 
annoimced  and  in  sight,  is  not  negligence 
per  «e,  at  least  where  he  follows  or  accom- 
panics  across  the  track  the  agent  who  made 
the  announcement.  Dieckmann  v.  Chicago 
&  N.  W.  R.  Co.  31 :  338,  121  N.  W.  676,  145 
Iowa,  260. 

13.  A  passenger  who  is  required  to  cross 
the  track  on  which  his  train  is  approaching, 
in  order  to  board  it,  may  ordinarily  rely 
on  the  invitation  of  the  station  agent  to 
cross  at  a  particular  time,  as  an  assurance 
that  it  may  be  done  in  safety.  Dieckmann 
V.  Chicago  k  N.  W.  R.  Co.  31:  338,  121  N. 
W.  676,  145  Iowa,  250. 

Ejection  of  passenger. 

Evidence  in  action  for  ejection,  see  Evi- 
dence, 33. 

Impeachment  of  motorman  in  action 
for  ejection  of  passenger,  see  Wit- 
nesses, 6. 

See  also  supra,  6. 

14.  Tender  of  fare  on  behalf  of  a  pas- 
senger on  a  street  car  is  not  good  after  an 
attempt  has  been  begun  to  eject  him  from 
the  car.  Kirk  v.  Seattle  Electric  Co.  31: 
991,  108  Pac.  604,  58  Wash.  283. 

( Annotated ) 

15.  One    who    repudiates    a    stranger's 


1246 


CARRIERS. 


offer  to  pay  his  fare  to  avoid  his  ejection 
from  a  street  clir  cannot  take  advantage 
of  the  tender  to  put  the  company  in  the 
wrong,  in  action  to  hold  it  liable  in  dam- 
ages for  ejecting  him.  Kirk  v.  Seattle 
Electric  Go.  31:  991,  108  Pac.  604,  58  Wash. 
283. 
Sick  passenger. 

Evidence  to  show  knowledge  of  physic- 
al condition  of  passenger,  see  Evi- 
dence, 38. 
Instructions  in  action  for  failure  in 
duty  to  sick  {passenger,  see  Trial, 
22,  27. 

16.  If  a  passenger  on  a  railway  train 
becomes  ill  in  transit,  and  this  is  known 
to  the  servants  of  the  carrier  in  charge  of 
such  train,  or  is  so  apparent  that  they  are 
charged  with  knowledge  of  it,  it  is  their 
duty  to  give  him  such  care  and  protection 
beyond  that  demanded  under  ordinary  cir- 
cumstances as  is  reasonably  practicable 
with  the  facilities  at  hand,  and  consistent 
with  the  safe  and  proper  conduct  of  the 
business  and  the  safety  and  comfort  of  the 
other  passengers.  Central  of  Georgia  R. 
Co.  v.  Madden,  31:  813,  69  S.  E.  165,  — 
Ga.  — ,  (Annotated) 
Injnrlcs  in  irettlnf;  on  or  off. 

Instruction  as  to  duty  to  assist  pas- 
senger, see  Trial,  22,  27. 

17.  A  carrier  is  not  negligent  in  failing 
to  warn  a  passenger  who  has  gone  upon 
the  platform  that  the  train  is  still  in  mo- 
tion, and  that  it  is  dangerous  to  attempt 
to  alight  tlierefrom.  Morris  v.  Illinois  C. 
R.  Co.  31 :  629,  53  So.  698,  —  La.  — . 

18.  A  carrier  is  not  bound  to  prevent 
a  normal  passenger  from  attempting  to 
jump  from  a  moving  train  as  it  approaches 
his  station.  Morris  v.  Illinois  C.  R.  Co. 
31:  629,  53  So.  698,  —  La.  — . 

19.  A  railroad  company  may  be  held 
liable  for  the  death  of  a  passenger  where, 
being  on  a  night  train  in  which,  according 
to  custom,  the  liglits  are  turned  down  and 
pillows  furnished  for  passengers  desiring  to 
sloep.  he  was  not  awakened  until  the  train 
was  leaving  his  station,  and  then  in  a  dazed 
condition  was  assisted  by  the  porter  to  the 
platform,  with  the  knowledge  of  the  con- 
ouctor,  and  permitted  to  attempt  to  step 
off  the  moving  train  in  the  dark,  which 
resulted  in  his  death.  Hanson  ▼.  Chicago, 
R.  I.  &  P.  R.  Co.  31:  624,  112  Pac.  152,  — 
Kan.  — .  (Annotated) 

20.  Announcement  of  the  name  of  the 
station  which  a  train  is  approaching  is  not 
nn  invitation  to  passengers  to  alight  from 
the  train  before  it  is  safe  to  do  so.  Morris 
V.  Illinois  C.  R.  Co.  31:629,  63  So.  698, 
•—  La.  — . 

21.  As  a  general  rule,  it  is  not  the  duty 
of  the  employees  of  a  railway  company  in 
charge  of  a  passenger  train  to  physically 
assist  passengers  in  alighting  therefrom, 
but  to  furnish  reasonable  opportunity  and 
facilities  for  leaving  the  train;  but  the 
duty  of  rendering  assistance  may  arise 
trom  special  circumstances.  Central  of 
Georgia  R.  Co.  v.  Madden,  31:813,  69  S. 
E.  105,  —  Ga.  — . 

31  l.r.a.(:n.s.) 


22.  Where  a  passenger  obtains  a  ticket 
entitling  him  to  transportation  over  a  rail- 
way between  two  designated  points,  no  duty 
exists  on  the  part  of  the  carrier  to  afford 
him  opportunities  to  leave  the  train  before 
reaching  his  destination,  or  to  assist  him 
in  so  doing.  Central  of  Georgia  R.  Co. 
V.  Madden,  31:  813,  69  S.  E.  166,  —  Ga.  — . 

23.  A  passenger  cannot  hold  the  carrier 
liable  for  injuries  caused  by  his  alighting 
from  a  moving  train  if,  with  every  reason- 
able opportunity  to  ascertain  whether  or 
not  the  speed  is  slackened  sufficiently  to 
permit  him  to  alight  in  safety,  he  fails  to 
do  BO.  Morris  ▼.  Illinois  C.  R.  Co.  31 :  629, 
53  So.  698,  —  La.  — , 

Stations. 

Negligence    as   question   for   jury,  see 
Trial,  7,  8. 

24.  A  railroad  company  which  requires 
passengers  to  cross  tracks  in  the  night  to 
board  a  train  must  provide  a  reasonably 
safe  way  for  the  crossing  to  be  made,  and 
exercise  the  highest  degree  of  care  to  pro- 
tect them  from  injury  in  making  the  pas- 
sage. Dieckmann  v.  Chicago  &  N.  W.  R. 
Co.  31 :  338,  121  N.  W.  676,  145  Iowa,  250. 

(Annotated) 
Baggage. 

25.  A  railroad  company  is  not  relieved 
from  liability  for  loss  of  the  baggage  of  a 
passenger  upon  its  train  by  the  fact  that, 
at  the  time  of  loss,  he  occupied  space  in  a 
sleeping  car  which  belonged  to  another  com- 
pany, if  the  car  was  in  fact  a  part  of  its 
train,  and  was  employed  by  it  in  perform- 
ing its  contract  of  transportation.  Nelson 
V.  Illinois  C.  R.  Co.  31:  689,  63  80.  619,  — 
Miss.  — , 

Carriers  of  freight. 

Evidence  in  action  for  property  lost  in 
transportation,  see  Evidence,  36. 

26.  A  consignee  of  goods  by  a  trolley 
express  car  who,  in  response  to  an  invita- 
tion of  iiie  conductor,  goes  to  the  side  door 
of  the  ^ar  with  a  wheelbarrow  to  receive 
his  goods  while  it  is  standing  on  a  curve, 
is  entitled  to  an  opportunity  to  reach  a 
place  of  safety  before  the  car  starts,  and 
may  hold  the  carrier  liable  for  his  injury 
in  case  the  car  starts  and  injures  him 
before  he  has  had  sufficient  time  to  get 
clear  of  its  swing  after  he  has  received  his 
property.  Hauenstein  v.  Conestoga  Trac- 
tion Co.  31:960,  78  Atl.  31,  229  Pa.   128 

(Annotated) 

27.  Where  a  carrier  is  forbidden  by  stat- 
ute to  transport  intoxicating  liquors  with- 
out a  permit^  he  may  use  reasonable  efforts 
by  the  establishment  and  publication  of 
general  rules,  by  sufficient  inquiry,  or,  in 
particular  cases,  by  inspection  of  packages 
or  otherwise,  to  ascertain  whether  or  not 
intoxicating  liquors  constitute  any  part 
of  the  goods  offered  for  transportation,  and 
refuse  to  handle  any  as  to  which  this  right 
is  denied.  Com.  v.  Mixer,  31:467,  93  N. 
£.  249,  207  Mass.  141. 

28.  A  carrier  may  be  held  liable  for  the 
full  value  of  an  article  lost  while  in  its 
possession  for  transportation,  on  the  theor>' 
of  embezzlement,  where   it  refuses  to  give 
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any  information  as  to  cause  of  loss,  but 
testifies  that  the  article  could  not  be  traced 
beyond  the  possession  of  an  agent,  whose 
name  it  refuses  to  give, — especially  where 
one  of  its  agents  had  admitted  that  the 
article  was  traced  into  the  possession  of  an 
agent  who  disappeared  and  was  prosecuted 
for  embezzlement.  Adams  Express  Co.  t. 
Berry  &  Whitmore  Co.  31:  309,  36  App.  D. 
C.  208. 

29.  A  shipper  which  for  more  than  a 
year  permits  deliveries  of  goods  to  the  con- 
signee without  production  of  the  bill  of 
lading,  without  protest  or  notice  to  the 
carrier,  cannot  hold  the  carrier  liable  for 
the  value  of  goods  so  delivered  and  not  paid 
for.  Salberg  v.  Pennsylvania  R.  Co.  31: 
1 178,  77  Atl.  1007,  228  Pa.  041. 

30.  A  contract  fixing,  for  purposes  of 
transportation,  the  value  of  an  article  de- 
livered to  a  carrier  for  that  purpose,  will 
not  operate  to  relieve  the  carrier  from  lia- 
bility to  pay  the  full  value  of  the  article 
if  it  was  embezzled  by  its  agent.  Adams 
Express  Co.  v.  Berry  &  Whitmore  Co.  31: 
309,  35  Anp.  D.   C.  208.  (Annotated) 

31.  A  provision  in  a  bill  of  lading  that 
any  claim  for  damages  must  be  presented 
within  a  eertain  time  is  not  available  to 
the  carrier  in  case  he  delivered  the  goods 
to  the  wrong  person.  Salberg  v.  Pennsyl- 
vania R.  Co.  31:  1 178,  77  Atl.  1007,  228  Pa. 
641.  (Annotated) 
Connecting  carriers* 

Regulation  of  liability  of,  as  interfer- 
ence with  commerce,  see  Commerce, 
3. 

As  denial  of  due  process  by  statute 
regulating  liability  of,  see  Consti- 
tutional Law,  13. 

Infringement  of  freedom  to  contract  by 
regulation  of,  see  Constitutional 
Law,  14. 

Costs  in  action  against  initial  carrier 
for  loss  on  connecting  line,  see 
Costs  and  Fees. 

Presumption  of  contract  liability  by 
carrier  beyond  its  own  line,  see 
Evidence,  9. 

32.  In  the  absence  of  a  special  contract 
a  railroad  company,  by  receiving  goods  for 
transportation  over  its  own  line  and  other 
lines  therewith  connected,  is  only  bound  to 
carry  the  goods  over  its  own  line,  and  de- 
liver them  safely  to  the  next  connecting 
carrier.  Rov  v.  Chesapeake  &  0.  R.  Co. 
31:  I,  67  S.  E.  39,  61  W.  Va.  616. 

(Annotated) 
Governmental  control;   discrimination. 
Liability    of    carrier    for    transporting 
intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  8. 
Construction   of  statutes   in   part   ma- 
teria    forbidding     discrimination, 
see  Statutes,  5. 

33.  A  contract  by  a  railroad  company  to 
furnish  the  proprietors  of  a  newspaper,  as 
requested,  transportation  at  the  statutory 
rate  under  certain  limitations  and  restric- 
tions not  required  in  ordinary  tickets,  in 
payment  for  advertising  to  De  furnished 
^'at  agreed  rates,"  which  rates  are  not 
31.L.R.A.(N.S.) 


specified  in  the  contract,  but  are  to  be  set- 
tled by  the  parties  themselves  by  another 
agreement,  contravenes  the  statutes  prohib- 
iting imjust  discriminations,  which  seek  to 
preserve  to  every  individual  an  equal  right 
to  the  transportation  services  of  common 
carriers  upon  equal  terms  with  every  other 
individual.  State  v.  Union  Pacific  R.  Co. 
31:  6S7p  126  N.  W.  869,  87  Neb.  29. 

(Annotated) 

OASE. 

See  Torts. 

CASHIER. 

Authority  of,  see  Banks,  2-4. 

CATTLE. 

Liability  of  merchant  selling  petroleum 
for  dipping  cattle  for  injuries  re- 
sulting from  use,  see  Sale,  3. 

CEMETERIES. 

As  nuisance,  see  Nuisances,  3;  Plead- 
ings 8. 

CHARGE. 

On  beneficiary  under  will,  see  Wills,  4. 

CHARITIES. 
What  are  charities. 

1.  A  public  charitable  trust  is  created 
hj  a  will  devising  property  to  trustees  with 
directions  to  erect  a  memorial  manual 
training  school  to  be  perpetually  main- 
tained, and  after  the  building  is  erected, 
to  turn  the  property  over  to  a  municipal 
corporation,  the  unexpended  balance  of  the 
fund  to  be  used  for  the  maintenance  of  the 
school,  in  connection  with  tuition  fees,  with 
no  provision  for  reverter  in  case  of  diver- 
sion of  the  property.  Maxcy  v.  Oshkosh, 
31:  767»  128  N.  W.  899,  144  Wis.  238. 
Conditions;   existence  and  capacity  of 

trustees. 

Construction  of  provision  as  to,  in  will 
as  to  condition  of  charitable  be- 
quest, see  Wills,  1. 

2.  A  municipal  corporation  does  not 
forfeit  its  rights  under  a  will  bequeathing 
propertv  to  trustees  to  construct  a  memo- 
rial school  building,  and  directing  that 
when  a  certain  amount  has  been  raised  by 
the  city,  the  property  shall  be  turned  over 
to  the  city,  the  balance  of  the  funds  to  be 
mingled  with  the  funds  so  raised  perpetu- 
ally to  maintain  the  school,  by  the  fact 
that  it  devotes  the  fund  raised  by  it  to  the 
construction  of  the  building,  which  is  the 
only  lawful  use  it  can  make  thereof,  leav- 
ing the  fund  of  testator  to  be  appropriated 
to  its  maintenance.  Maxcy  v.  Oshkosh, 
31:  787,  128  N.  W.  899,  144  Wis.  238. 

3.  The  rule  that  official  action  influ- 
enced by  a  money  inducement  is  void  does 
not  apply  to  avoid  a  gift  to  a  municipal 
corporation  of  a  fund  to  establish  and 
maintain  a  public  manual  training  school, 
on  condition  that  the  municipality  contrib- 
utes a  certain  amount  towards  the  enter- 
prise, and  undertakes  perpetually  to  main- 
tain the  school,  where  the  donor  could  reap 
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no  material  benefit  from  its  establishment. 
Maxcv  V.  Oshkosh,  31:  787,  128  N.  W.  890, 
144  Wis.  238. 

4.  Absence  of  positive  statutory  au- 
thority does  not  deprive  a  municipal  cor- 
poration' having  power  to  maintain  a  sys- 
tem of  public  schools,  of  the  power  to 
construct  a  building  with  public  funds  and 
bind  itself  forever  to  maintain  it,  to  secure 
the  benefit  of  a  fund  devised  to  aid  in  the 
establishment  and  maintenance  of  such  a 
school.  Maxcy  v.  Oshkosh,  31 :  787,  128  N. 
W.  899,  144  Wis.  238. 

5.  A  municipal  corporation  may  accept 
and  perpetually  administer  a  trust,  where 
the  donation  is  made  to  aid  some  public 
purpose,  charitable  in  its  nature,  which  it 
is  the  legal  duty  of  the  municipality  to 
support  and  provide  for.  Maxcv  v.  Osh- 
kosh, 31:  787,  128  N.  W.  899,  144' Wis.  238. 

CHATTETi   MORTGAGE. 

Priority  in  assets  of  partnership  as  be- 
tween chattel  mortgage  to  secute 
individual  debt  and  other  credit- 
ors, see  Partnership,  6. 

Change  of  possession  of  pledge,  see 
Pledge  and  Collateral  Seciirity,  1. 

Effect  of  taking  possession  by  pledgee, 
see  Pledge  and  Collateral  Securi- 
ty, 6. 

CHATTELS. 

Bale  of,  see  Sale. 

CHECKS. 

As  to  duties  and  liabilitlet  of  bauk 
with  respect  to,  see  Banks,  6,  7. 

Right  of  one  receiving  check  drawn  to 
his  order  from  agent  of  drawer, 
see  Principal  and  Ag^nt. 

CHINESE. 

Riglit  to  bail  pending  execution  of  or- 
der of  deportation,  see  Bail  and 
Recognizance,  2,  8. 

Reference  of  case  under  Chinese  Exclu- 
sion Act,  see  Reference,  2. 

CHURCHES. 

See  Religious  Societies. 

CIVIL  RIGHTS. 

Who  may  attack  validity  of  statute 
providing  for  separation  of  races 
m   schools,  see  Statutes,  1. 

Congress  may   constitutionally   pro- 
Tide  for  the  separation  of  white  and  colored 
children  in  the  public  schools  of  the  Dis- 
trict  of   Columbia.     Wall   v.   Oyster,   31: 
x8o,  —  App.  D.  C.  — . 

CLAIMS. 

Against  bankrupt's  estate,  see  Bank- 
ruptcy, 3-5. 

Adverse  claim  to  deposit,  see  Banks, 
5. 

CLUBS. 

Sale  of  liquot  by,  see  Intoxicating  Li- 
quors, 9. 
31  L.R.A.(N.S.) 


COASTING. 

Injury  by  street  car  to  boj  ooasting, 
see  Street  Railways,  1. 

CODEFENDANTS. 

Admissibility  of  statements  of  one  eo- 
defendant,   see   Evidence,   37. 

COLLATERAL  ATTACK. 

On  compromise  of  action  by  attorney, 
see  Compromise  and  Settlement,  2. 

COLLATERAL  SECURITY. 

See  Pledge  and  Collateral  Security. 

COMMERCE. 

Denial  of  due  process  in  regulation  of, 
see  Constitutional  Law,  13. 

Infringement  of  freedom  to  contract  by 
regulation  of,  see  Constitutional 
Law,  14. 

1.  No  question  with  reference  to  the 
power  of  Congress  to  enact  a  regulation  of 
interstate  commerce  can  arise  if  the  regu- 
lating act  be  one  directly  applicable  to 
such  commerce,  not  obnoxious  to  any  other 
provision  of  the  Federal  Constitution,  and 
reasonably  adapted  to  the  purpose  by  rea- 
son of  legitimate  relation  between  such  com- 
merce and  the  rule  provided.  Atlantic  C. 
L.  R.  Co.  y.  Riverside  Mills,  31:  7,  31  Sup. 
Ct  Rep.  164,  219  U.  S.  186,  66  L.  ed.  — . 
Inspection  laws. 

2.  A  municipal  corporation  cannot,  in 
view  of  the  commerce  clause  of  the  Federal 
Constitution,  require  all  meat  intended  for 
its  markets  to  be  inspected  on  the  hoof  by 
its  own  officers.  Carter  v.  Green,  31:1055, 
63  So.  279,  —  La.  — . 

Regulating  carriers  and  transportation. 

3.  The  imposition  upon  an  interstate 
carrier  voluntarily  receiving  property  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state,  of  liability  to 
the  holder  of  the  bill  of  lading  for  a  loss 
anywhere  en  route,  with  a  right  of  recovery 
over  against  the  carrier  actually  causing 
tlie  loss,  which  is  made  by  the  act  of  Feb^ 
ruary  4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3154),  « 
20,  as  amended  by  the  act  of  June  29,  1906 
(34  Stat,  at  L.  684,  695,  chap.  3691,  U.  B. 
Comp.  Stat  Supp.  1909,  pp.  1149,  1166), 
in  spite  of  any  agreement  or  stipulation 
limiting  liability  to  its  own  line,  is  a 
valid  regulation  of  interstate  eommerce. 
Atlantic  C.  L.  R.  Co.  v.  Riverside  Mills 
31:  7,  31  Sup.  Ct.  Rep.  164^  219  U.  8.  186, 
65  L.  ed.  — w 

COMMISSIONS. 

Of  brokers,  see   Brokers. 

COMMON  CARRIERS. 

See  Carriers. 


COMMUNITY    PROPERTY. 

See  Evidence,  13;   Husband  and  Wife, 
1,  2. 
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COBfPENSATION. 

Of  attorney,  see  Attorneys,  4-6. 
Of  brokers,  see  Brokers. 

CpMPIiAINT. 

Of  p]aintif7,  see  Pleading,  8-6. 

COMPROMISE  AND  SETTIiE^IENT. 

Power  of  attorney  to  compromise  ac- 
tion, see  Attorneys,  1-3. 

Right  of  client  to  compromise  action 
without  attorney's  consent,  see  At- 
torneys, 6. 

1.  Words  of  general  release  in  an  in- 
strument reciting  that  it  was  executed  to 
carry  into  effect  an  agreement  to  com- 
Dromise  and  terminate  litigation  will  be 
limited  in  their  scope  to  the  objects  pro- 
vided lor  in  the  compromise  agreement. 
Van  Slyke  v.  Van  Slyke  (N.  J.  Err.  & 
App. )  31 :  778,  78  Atl.  179,  —  N.  J.  — . 

2.  The  validity  of  a  compromise  of, 
and  stipulation  to  dismiss  upon  the  merits, 
his  client's  cause  of  action,  unauthorizedly 
made  by  an  attorney  after  action  had  been 
brought,  may  be  tested  in  a  subsequent  ac- 
tion upon  the  same  cause  brought  through 
another  attorney,  wherein  the  defendant 
pleaded  in  bar  the  compromise  and  settle- 
ment, and  the  plaintiff  replied  that  the 
settlement  was  unauthorized  and  fraudu- 
lently entered  into  by  the  attorney, — ^where 
the  compromise  and  stipulation  have  not 
been  followed  by  jud^rment.  Gibson  v.  Nel- 
son, 31:  513,  126  N.  W.  731,  111  Minn.  183. 

CONCIiUSIVENESS. 

Of  judgment,  see  Judgment,   1-6. 

CONCURRRNT  NEGLIGENCE. 

See  Negligence,  1. 

CONDITION. 

Attached  to  charitable  gift,  see  Chari- 
ties, 2-4. 

To  enforcement  of  stockholder's  liabil- 
ity, see  Corporations,  8. 

To  right  of  foreign  corporation  to  do 
business  within  state,  see  Corpora- 
tions,  14. 

Condition  preceding  mandamus  suit, 
see  Mandamus,  4. 

CONFESSION. 

Admissibility  in  evidence,  see  Appeal 
and  Error,  8;  Evidence,  2,  27,  28; 
Trial,    23. 

CONFLICT  OF  LAWS. 

As  to  conflict  of  authority  between 
courts,  see  Courts,  6. 

CONGRESS. 

Power  of,  over  interstate  commerce,  see 
Commerce. 

CONNECTING  CARRIERS. 

See  Carriers,  32. 

CONSEQUENTIAL  INJURIES. 

From  condemnation  of  property,  see 
Damages,  7. 


CONSIDERATION. 

Of  contract,  see  Contracts,  1,  2. 

CONSTITUTION. 

Of  baseball  league,  see  Associations,  2. 

CONSTITUTIONAL  LAW. 

Right  to  trial  by  jury,  see  Jury. 

Who  may  question  constitutionality  of 
statute,  see  Statutes,   1. ' 

As  to  privilege  of  witness,  see  Wit- 
nesses, 3-5. 

Ex  post  facto  and  retrospective  laws. 

As  to  when  statutes,  are  retrospective, 
see  Statutes,  6. 

1.  A  law  curtailing  the  number  of  per- 
emptory challenges  which  a  defendant  may 
have  in  the  impaneling  of  a  trial  jury, 
enacted  after  the  commission  of  the  offense 
charged,  is  not  ew  post  facto  as  to  such 
offense.  Harris  v.  United  States,  31:  Sao, 
111  Pac.  982,  —  Okla.  Crim.  Rep.  — . 

(Annotated) 

2.  A  constitutional  prohibition  of  the 
enactment  of  retroactive  laws  is  not  vio- 
lated by  a  statute  curing  defectively  ac- 
knowledged deeds  which  have  been  on  rec- 
ord for  more  than  ten  years,  so  far  as  it 
affects  the  rights  of  one  who,  fifty  years 
after  the  execution  of  the  deed,  purchases 
the  property  from  the  grantor's  heirs,  with 
full  knowledge  of  the  facts.  Downs  v. 
Blount,  3Z :  Z076,  170  Fed.  15,  95  C.  C.  A. 
289. 
Vested  rights. 

3.  One  who  purchases  real  estate  from 
the  heirs  of  a  grantor  whose  deed  was  de- 
fectively acknowledged,  at  a  time  when  liti- 
gation concerning  the  title  is  pending,  ac- 
quires no  vested  right  to  the  property 
^which  cannot  be  affected  by  legislation  cur- 
bing the  defective  acknowledgment.  Downs 
V.  Blount,  31:  X076,  170  Fed.  16,  96  C.  C. 
A.  289. 
Delegation  of  power. 

4.  A  statute  is  not  invalid  as  a  delega- 
tion of  legislative  power  which  provides 
that  the  right  to  sell  intoxicating  liquors 
as  a  beverage  shall  not  be  denied  in  coun- 
ties where  a  majority  of  the  voters  express 
themselves  as  favorable  to  such  sales,  but 
shall  be  denied  in  counties  where  a  ma- 
jority express  themselves  as  favorable  to 
such  prohibition.  McPherson  v.  State,  31: 
x88,  90  N.  E.  610,  —  Ind.  — . 
Equal  proteotion  and  privileges. 

As  to  civil  rights,  see  Civil  Rights. 

5.  An  exclusive  right  of  fishery  cannot 
be  granted  by  the  legislature  to  a  shore 
owner  in  the  tide  land  in  front  of  his  prop- 
erty, where  the  Constitution  provides  that 
no  law  shall  be  passed  granting  to  any 
citizen  any  privilege  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citi- 
zens. Hume  V.  Rogue  River  Packing  Co. 
31:396,  92  Pac.  1065,  51  Or.  237. 

6.  Withholding  from  women  permits  to 
sell  intoxicating  liquors,  while  granting 
them  to  others,  does  not  deprive  them  of 
any  constitutional  right  of  equal  protec- 
tion or  uniform  operation  of  laws,  or  vio- 
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late  the  provifiion  against  the  granting  of 
special  privileges  or  immunities.  Carrag- 
her,  Re,  31:  311,  128  N.  W.  352,  —  Iowa, 

• 

7.  The  legislature  cannot,  where  the 
Constitution  prohibits  it  from  denying  to 
any  person  within  the  jurisdiction  of  the 
state  the  equal  protection  of  the  laws,  con- 
fer power  upon  the  authorities  of  the  coun- 
ty to  protect  the  liflh  within  the  county  for 
the  benefit  of  the  inhabitants  of  such  coun- 
ty, and  exclude  residents  of  other  counties 
from  taking  them.  State  y.  Hill,  31 :  490^ 
53  So.  411,  —  Miss.  — . 

8.  Compelling  a  particular  railroad  to 
fence  its  tracks  when  other  railroads  in 
the  state  and  county  are  not  required  to 
do  so  does  not  deny  it  the  equal  protection 
01  the  laws,  since  the  legislature  will  be 
presumed  to  have  determined  that  the  con- 
ditions affecting  it  are  such  as  to  call  for 
regulations  different  from  those  applying 
to  other  roads,  and  the  classification  cannot 
therefore  be  said  to  be  arbitrary.  Missouri 
&  N.  A.  R.  Co.  V.  State,  31 :  861,  121  S.  W. 
930,  92  Ark.  1.  (Annotated) 
Dne  process;  right  to  life,  liberty,  and 

property. 

9.  A  statute  curing  defectively  ac- 
knowledged deeds  which  had  been  on  record 
for  ten  years  does  not  deprive,  of  due  pro- 
cess of  law,  one  claiming  under  a  deed 
from  the  grantor's  heirs  taken  fifty  years 
after  the  execution  of  the  original  deed, 
with  full  knowledge  of  the  facts.  Downs 
V.  Blount,  31:  1076,  170  Fed.  15,  95  C.  C. 
A.  289. 

10.  The  letting  by  a  municipal  corpora- 
tion of  an  unused  building  belonging  to  it 
for  public  entertainments,  to  avoid  Toss  of 
revenue  therefrom,  and  lighten  the  burden 
of  the  taxpayers,  is  not  an  unconstitutional 
interference  with  the  liberty  and  property 
of  owners  of  property  devoted  to  that  use, 
with  whom  the  municipality  comes  into 
competition.  Gottlieb-Knabe  &  Co.  v.  Mack- 
lin,  31 :  580,    71  Atl.  949,  109  Md.  429. 

(Annotated) 

11.  Charter  authority  to  a  municipal 
corporation  to  acquire  and  operate  ice 
plants  in  connection  with  its  waterworks, 
and  to  issue  bonds  for  that  purpose,  is 
hot  violative  of  the  constitutional  provision 
declaring  that  all  citizens  of  the  United 
States  resident  in  the  state  shall  be  citi- 
zens thereof,  and  shall  be  protected  in 
the  full  enjoyment  of  the  rights,  privileges, 
and  immunities  due  to  such  citizenship,  in 
that  it  deprived  citizens  of  the  right  of 
private  property  existing  under  the  repub- 
lican form  of  government  as  established  by 
the  United  States  Constitution.  Holton  v. 
Camilla,  31:  zi6,  68  S.  £.  472,  134  Ga. 
660. 

12.  Charter  authority  to  a  municipal 
corporation  to  acquire  and  operate  ice 
plants  in  connection  with  its  waterworks, 
and  to  issue  bonds  for  that  purpose,  is  not 
violative  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  his 
property  except  by  due  process  of  law,  m 
that  his  property  is  taken  under  the  guise 
31  L.R.A.(N.S.) 


of  taxation,  and  applied  to  the  oarrying  on 
of  a  common  private  manufacturing  and 
commercial  enterprise.  Holton  t.  Camilla, 
31:  Z16,  68  S.  E.  472,  134  Ga.  560. 

13.  The  property  of  the  initial  carrier 
is  not  taken  in  violation  of  U.  S.  Const., 
5th  Amend.,  to  pay  the  debt  of  an  inde- 
pendent connecting  carrier  whose  negli- 
gence may  have  been  the  sole  cause  of  a 
loss,  by  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4,  1887,  § 
20,  under  which  an  interstate  carrier  vol- 
untarily receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point 
in  another  state  is  made  liable  to  the  holder 
of  the  bill  of  lading  for  a  loss  anywhere 
en  route,  in  spite  of  any  agreement  or 
stipulation  to  the  contrary  with  a  right  of 
recovery  over  against  the  carrier  actually 
causing  the  loss,  since  the  liability  of  the 
receiving  carrier  which  results  in  such  a 
case  is  that  of  a  principal,  for  the  negli- 
gence of  his  own  agents.  Atlantic  C.  L.  R. 
Co.  V.  Riverside  Mills,  31 :  7,  31  Sup.  Ct. 
Rep.  164,  219  U.  S.  186,  55  L.  ed.  — . 

14.  The  liberty  of  contract  secured  bj 
U.  S.  Const.,  5th  Amend.,  was  not  uncon- 
stitutionally denied  by  the  enactment  by 
Congress,  in  the  exercise  of  its  power  under 
the  commerce  clause,  of  the  Carmack 
amendment  of  June  29,  1906,  to  the  act  of 
February  4,  1887,  §  20,  by  which  an  inter- 
state carrier  voluntarily  receiving  property 
for  transportation  from  •  a  point  in  one 
state  to  a  point  in  another  state  is  made 
liable  to  the  holder  of  the  bill  of  lading  for 
a  loss  anywhere  en  route  in  spite  of  any 
agreement  or  stipulation  to  the  contrary, 
with  a  right  of  recovery  over  against  the 
carrier  actually  causing  the  loss.  Atlantic 
C.  L  .R.  Co.  V.  Riverside  Mills,  31 :  7,  31 
Sup.  Ct.  Rep.  164,  219  U.  S.  186,  55  K 
ed.  — ^.  (Annotated) 

15.  An  insurance  company  has  no  con- 
stitutional right  to  contract  which  will 
prevent  the  legislature  from  forbidding  it 
to  contract  for  exemption  from  liability  in 
case  of  suicide  of  the  assured.  Head  Camp 
Pacific  Jurisdiction  v.  Sloss,  31:  831,  112 
Pac.  49,  —  Colo.  — .  (Annotated) 
Impairing  obligation  of  contracts. 

16.  No  obligation  of  contract  is  im- 
paired by  a  statute  giving  effect  to  a  de- 
fectively acknowledged  deed  which  has  been 
on  record  ten  years,  so  far  as  it  applies 
to  one  who  purchased  the  property  from 
the  grantor's  heirs  fifty  years  after  the 
execution  of  the  deed,  with  full  knowledge 
of  the  facts.  Downs  v.  Blount,  31:  1076, 
170  Fed.  15,  95  C.  C.  A.  289.       (AnnoUted) 

CONSTRUCTION. 

Of  statute,  see  Statutes,  5,  6. 
Of  wills,   see   Wills. 

CONTINGENT  FEE. 

Contract   by    attorney    for,   see   Attor- 
neys, 4,  h. 


CONTRACT  LABOR  LAW. 

Evidence    in     prosecution    under. 
Evidence,  32,  44. 
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CONTRACTORS. 

Liability  of  road  contractor  for  fright 
of  horse  by  engine,  see  Highways, 
8. 

CONTRACTS. 

Alteration  of  written  contract,  see  Al- 
teration  of   Instruments,   1. 

As  to  compromise  and  settlement,  see 
Compromise  and   Settlement. 

Interference  with  freedom  of,  see  Con- 
stitutional Law,  14,  16. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  16. 

Measure  of  damages  as  to,  see  Dam- 
ages. 

Injunction  to  protect  rights  in,  see 
Injunction,  2. 

As  to  insurance  contracts,  see  Insur- 
ance. 

Of  sale,  see  Sale. 

Consideration . 

1.  The  mutual  promise  of  subscribers 
to  a  voting  trust  agreement  with  respect 
to  the  stock  of  a  corporation,  to  be  bound 
by  the  terms  of  the  agreement,  forms  a 
sufficient  consideration  to  uphold  the  agree- 
ment. Carnegie  Trust  Co.  v.  Security  L. 
Ins.  Co.  31:  1186,  68  S.  E.  412,  —  Va.  — . 

2.  One  promising  his  stepmother  that, 
in  case  she  will  return  to  and  care  for  his 
father,  from  whom  she  had  separated  for 
justifiable  cause,  he  will  support  her  for 
life,  cannot  avoid  his  contract  on  the 
ground  that  he  received  no  consideration 
therefor,  the  disadvantage  to  the  promisee 
being  sufficient  to  support  it.  Mack  v. 
Mack,  31:  441,  128  N.  W.  627,  87  Neb.  819. 
Deflniteness. 

3.  An  order  for  $360  worth  of  jewel- 
ry, to  be  made  up  of  articles  named  in  a 
price  list  contained  in  the  order,  is  void, 
where  it  cannot  be  determiqed  from  the 
writing  itself  either  the  quantity,  quality, 
or  price  of  any  of  the  articles  specified, 
which  the  plaintiffs  were  bound  to  ship 
and  which  the  defendant  agreed  to  pur- 
chase. Price  V.  Wiesner,  31:  927,  111  Pac. 
439,  —  Kan.  — .  (Annotated) 
Statute  of  frauds. 

Parol  evidence  to  vary  written  con- 
tract, see  Evidence,   17-22. 

Specific  performance  of  oral  contracts, 
see  Specific  Performance,   1. 

4.  Growing  crops  are  personal  prop- 
erty, which  pass  by  deed  as  appurtenant 
to  the  realty,  but  they  may  be  severed 
therefrom  by  reservation  evidenced  by 
parol.  Cooper  v.  Kennedy,  31:  761,  124 
N.  W.  1131,  86  Neb.  119. 

6.  An  order  for  goods  which  is  sought 
and  procured  by  the  seller,  if  signed  by  the 
buyer,  becomes  a  binding  contract  on  him, 
within  the  statute  of  frauds.  Cameron 
Coal  &  M.  Co.  V.  Block,  31:  6x8,  110  Pac. 
720,  —  Okla.  — . 
Validity;  public  policy. 

Validity  of  contract  for  voting  trust, 
see  Corporations,  10,  12,  13. 

Validity    of    insuranoe    contracts,    see 
Insurance,   3. 
31  L.R.A.(N.S.) 


Validity  of  contract  insuring  intoxi- 
cating liquors,  see  Pleading,  7. 

6.  A  contract  between  a  man  and  hi» 
stepmother,  who  is  living  apart  from  his* 
father  for  cause  sufficient  to  entitle  her  to* 
a  divorce,  that,  if  she  will  return  to  and! 
care  for  her  husband  during  his  natural 
life,  the  stepson  will  support  her  so  long 
as  she  shall  live,  is  not  against  public 
policy.  Mack  v.  Mack,  31:  441,  128  N.  W. 
627,  87  Neb.  527.  (Annotated) 
Defenses. 

7.  It  is  no  defense  to  a  contract  that 
has  been  performed  by  the  promisee,  that 
the  promisor  knew  that  the  agreement  or 
its  performance  might  aid  the  promisee  to 
violate  a  law  or  public  policy,  when  the 
promisor  did  not  combine  or  conspire  with 
the  promisee  to  accomplish  that  result,  and 
did  not  share  in  the  benefit  of  such  a  vio- 
lation. Mechanics  Ins.  Co.  v.  C.  A.  Hoover 
Distilling  Co.  31:  873,  182  Fed.  690,  —  C. 
C  A.  — • 

CONTRIBUTORT  NICGLIGENCK. 

See  Negligence,  11,  12. 

CONVERSION. 

See  Trover. 

CORPORATIONS. 

As  to  bankruptcy,  see  Bankrupicy. 

Evidence  as  to  discrimination  against 
corporation  on  taxation,  see  Evi- 
dence, 41. 

Formation  of  corporation  to  continue 
business  as  dissolution  of  partner- 
ship, see  Partnership,  6. 

Pleading  in  intervention  in  proceed- 
ings for  appointment  of  receivers, 
see  Pleading,  4,  8,  9. 

Offlcera. 

Power  of  president  to  execute  note  of 
corporation  for  his  own  debt,  see 
Bills  and  Notes,  2. 

1.  Directors  of  a  corporation  who  have 
no  power  to  consent  to  the  use  of  its  funds 
for  the  satisfaction  of  their  individual  debt 
have  no  power  to  ratify  such  use  after  it 
has  been  attempted  by  the  negotiation  of  a 
corporation  note  by  its  president.  Kenyon 
Realty  Co.  v.  National  Deposit  Bank, 
31:  169,  130  S.  W.  966,  — -  Ky.  — . 

2.  The  mere  knowledge  on  the  part  of 
stockholders  of  a  corporation  that  a  bank 
holds  its  note  does  not  eflfect  a  ratification, 
where  the  note  was  executed  by  the  presi- 
dent without  authority,  in  satisfaction  of 
his  individual  debt.  Kenyon  Realty  Co.  v. 
National  Deposit  Bank,  31:  169,  130  S.  W. 
966,  —  Ky.  —. 

3.  The  consent  by  a  majority  of  the  di- 
rectors of  a  corporation  to  the  execution 
by  its  president  of  a  corporate  note  in 
satisfaction  of  his  individual  debt  wiN  not 
bind  the  corporation  if  they  were  equally 
bound  with  him  for  the  debt,  in  whicn  the 
company  was  not  interested.  Kenyon  Real- 
ty Co.  V.  National  Deposit  Bank,  31:  169, 
130  S.  W.  966,  —  Ky.  — . 
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Subscriptions  Co  stock. 

Pleading  in  suit  to  rescind  for  fraud, 
see  Pleading,  4;  8,  9. 

4.  A  subscription  to  the  capital  stock 
of  a  corporation  cannot  be  rescinded  for 
fraud  in  its  procurement,  after  insolvency 
of  the  corporation  and  the  appointment  of 
a  receiver,  where  the  corporation  has  pro- 
ceeded to  do  business  upon  the  basis  of 
the  stock  subscription,  and  has  incurred 
indebtedness  which  has  not  been  satisfied. 
Gress  v.  Knight,  31:  900,  68  S.  £.  834,  — 
Ga.  — . 

5.  Whether  or  not  a  subscription  for 
stock  in  a  corporation  may  be  set  aside  for 
fraud  in  its  procurement,  after  a  receiver 
has  been  appointed  for  tae  corporation,  de- 
pends upon  the  length  of  time  that  has 
elapsed  since  the  subscription  was  made, 
whether  the  subscriber  has  actively  partic- 
ipated in  the  management  of  the  corporate 
aflTairs,  whether  there  has  been  a  lack  of 
diligence  on  his  part  in  discovering  the 
fraud  or  in  taking  steps  to  rescind  after 
its  discovery,  and  whether  any  consider- 
able amount  of  corporate  indebtedness  in- 
curred since  the  subscription  was  made  re- 
mains outstanding  and  unpaid.  Gress  v. 
Knight,  31:  900,  68  S.  E.  834,  —  Ga.— . 

(Annotated) 
Transfer  of  stock. 

Specific  performance  of  contract  for 
exchange  of  stock,  see  Specific 
Performance,  2,  3. 

6.  A  pledgee  of  bank  stock  takes  sub- 
ject to  the  right  and  duty  of  the  bank, 
conferred  by  existing  statutes,  to  impose 
assessments  upon  the  stock  in  case  the 
capital  is  impaired,  and  enforce  it  by  a  for- 
feiture of  the  stock  or  its  sale  to  the  high- 
est bidder.  Corbin  Bkg.  Co.  v.  Mitchell, 
-':  ^'6,  132  S.  W.  426.  —  Ky.  — . 
liiablllty  of  stockholders. 

Right  of  trustee  in  bankruptcy  to  en- 
force stockholder's  liability,  see 
Bankruptcy,   1. 

7.  The  legislature  may  provide  for  en- 
forcement of  an  assessment  against  the 
holder  of  bank  stock  to  make  good  im- 
paired capital  by  forfeiture  of  the  stock  or 
its  sale  to  the  highest  bidder.  Corbin  Bkg. 
Co.  V.  Mitchell,  31:  446,  132  S.  W.  426,  — 
Ky.  — . 

8.  An  assessment  by  the  court  or  the 
directors  of  the  corporation  is  not  neces- 
sary to  enable  a  trustee  in  bankruptcy  to 
maintain  an  action  against  stockholders 
for  unpaid  subscriptions,  where  the  total 
.amount  due  and  payable  from  all  stock- 
holders is  not  more  than  sufficient  to  pay 
the  debts  of  the  corporation.  Walsh  v. 
Shanklin,  31:  365,  102  S.  W.  296,  126  Ky. 
716. 

Votlnnf  trust. 

Consideration  for  voting  trust  agree- 
ment, see  Contracts,  1. 

^.  A  voting  trust  of  the  stock  of  a 
corporation  cannot  be  said  to  be  condemned 
by  the  public  policy  of  a  state  as  repre- 
sented by  its  statutes,  where  they  provide 
for  the  voting  of  stock  held  in  a  represen- 
tative capacity.  Carnegie  Trust  Co.  v.  Be- 
31  L.R.A.(N.8.) 


curity  L.  Ins.  Co.  31:  zzM,  68  S.  E.  412, 
—  Va.  — . 

10.  The  placing  of  stock  of  a  corpora- 
tion in  possession  of  a  trustee  to  be  voted 
does  not  separate  the  ownership  of  the 
stock  from  the  beneficial  interest,  in  such 
manner  as  to  render  the  transaction  void. 
Carnegie  Trust  Co.  v.  Security  L.  Ins.  Co. 
31:  1186,  68  S.  E.  412,  —  Va.  — . 

11.  The  right  to  vote  stock  of  a  corpora- 
tion being  a  valuable  property  right  and 
trust  created  for  the  purpose  of  voting,  it 
is  an  active,  and  not  a  passive  or  dry, 
trust.  Carnegie  Trust  Co.  v.  Security  JL 
Ins.  Co.  31:  1186,  68  S.  E.  412,  —  Va.  — . 

12.  An  agreement  between  holders  of 
shares  in  a  life  insurance  company,  to  place 
their  stock  in  the  hands  of  trustees  tor  a 
period  of  twenty-five  years,  to  enable  the 
trustees  more  efficiently  to  manage  the  cor- 
poration, is  not  against  public  policy.  Car- 
negie Trust  Co.  V.  Security  L.  Ins.  Co. 
31:  1186,  68  S.  E.  412,  —  Va.  — . 

( Annotated ) 

13.  A  voting  trust  by  which  holders  of 
stock  in  a  national  bank  transfer  their 
holdings  to  trustees  empowered  to  vote  it 
at  corporate  meetings  for  a  series  of  years, 
and  to  purchase  the  holdings  of  any  party 
to  the  agreement  for  the  benefit  of  the 
others  upon  his  desiring  to  sell,  for  the 
purpose  of  continuing  the  present  success- 
ful msnagement  and  keeping  control  of 
the  corporation  out  of  the  hands  of  an  in- 
dividual whose  infiuence  is  feared,  is  void 
as  against  public  policy  and  opposed  to 
the  Federal  banking  law,  where  the  trus- 
tees of  the  bank  are  officers  which  that  law 
forbids  to  act  as  proxies,  and  the  law  re- 
quires directors  to  be  holders  of  stock 
which  has  not  been  pledged.  Bridgers  v. 
First  Nat.  Bank,  31:  Z199,  67  S.  £.  770, 
152  N.  C.  293. 

Foreign  corporations. 

Attachment  of  property  of,  see  At- 
tachment. 

Sufficiency  of  title  of  statute  as  to  in- 
corporation within  state,  see  Stat- 
utes, 3. 

14.  An  amendment  to  a  statute  pre- 
scribing certain  conditions  upon  which  for- 
eign corporations  may  do  buiness  in  the 
state,  and  declaring  that  upon  compliance 
with  such  conditions  the  corporation  shall 
be  to  all  intents  and  purposes  a  domestic 
corporation,  which  merely  changes  the 
conditions  for  doing  business,  and  subjects 
such  corporations  to  the  jurisdiction  of 
the  local  courts,  does  not  prevent  compli- 
ance with  the  statute  from  effecting  the 
domestication  of  the  corporation,  by  omit- 
ting the  provision  therefor.  Stonega  Coke 
k  Coal  Go.  V.  Southern  Steel  Co.  31:  ayS^ 
131  S.  W.  988,  —  Tenn.  — . 

COSTS. 

On  appeal,  see  Appeal  and  Error,  25. 
Priority  of   preserving  bankrupt's   es- 
tate, see  Bankrupt^,  3. 
Fees  of  witness,  see  witnesses,  9. 

The  attorneys'  fee  taxable  as  a  part 
of  the  costs  under  the  act  of  February  ^ 
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1887,  §  8,  where  the  cause  of  action  is  the 
doing  of  something  made  unlawful  by  some 
provision  of  the  act,  or  the  omission  to  do 
something  required  by  the  act,  and  there  is 
a  recovery  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  act, 
may  not  be  taxed  to  the  successful  plain- 
tiff in  an  action  by  a  shipper  against  an 
initial  carrier  for  a  loss  on  a  connecting 
line,  in  which  the  carrier's  liability  is  de- 
pendent upon  the  Carmack  amendment  of 
June  29,  1906,  since  the  cause  of  action  is 
the  loss  of  property  which  is  in  no  way 
traceable  to  the  violation  of  any  provision 
of  the  statute.  Atlantic  C.  L.  R.  Co.  v. 
Riverside  Mills,  31:7,  31  Sup.  Ct.  Rep. 
164,  219  U.  S.  186,  55  L.  ed.  — . 

COURTS. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error. 

Appeal  of  trial  court  to  correct  record 
after  appeal,  see  Appeal  and  Er- 
ror, 2. 

What  constitutes  dicta,  see  Dicta. 

Relation  to  other  department  of  ^vem- 
ment. 

1.  The  court  will  not  interfere  with 
the  exercise  of  statutory  discretion  by  the 
secretary  of  state  as  to  the  assessment 
necessary  to  make  good  an  Impairment  of 
the  capital  of  a  bank,  unless  a  clear  abuse 
is  shown.  Corbin  Bkg.  Co.  v.  Mitchell, 
31:446,   132   S.   W.   426,  —  Ky.   — . 

2.  The  determination  by  a  munici- 
pality having  power  to  declare  what  shall 
be  a  nuisance,  that  any  rooms  where  bil- 
liard and  pool  tables  are  kept  or  operated 
for  hire  shall  be  deemed  a  public  nuisance, 
is  conclusive  upon  the  courts.  Re  Jones, 
31:  548,  109  Pac.  570,  —  Okla.  Crim.  Rep. 

Jurisdiction  over  associations,  etc. 

3.  A  court  of  chancery  has  no  power, 
upon  ascertaining,  in  a  suit  between  fac- 
tions 0/  a  religious  society  to  compel  trans- 
fer of  the  legal  title  of  its  property  from 
one  trustee  to  another,  that  the  result  of 
an  election  by  the  society  or  the  choice 
of  the  trustee  is  unsatisfactory  and  doubt- 
ful, to  order  and  conduct  another  election 
for  the  purpose  of  settling  the  question  of 
the  choice  of  the  society,  although  it  is 
consented  to  by  the  parties  to  the  action. 
Mazaika  v.  Krauczunas,  31:  686,  77  Atl. 
1102,  229  Pa.  47.  (Annotated) 
Federal  courts. 

4.  The  jurisdiction  of  the  national 
courts  was  not  granted  by,  and  may  not  be 
revoked,  annulled,  or  impaired  by,  the  law 
or  act  of  any  state.  Mechanics  Ins.  Co.  v. 
C.  A.  Hoover  Distilling  Co.  31:  873,  182  Fed. 
690.  —  C.  C.  A.  — . 

6.  A  state  statute  prohibiting  actions 
to  recover  intoxicating  liquors  or  their 
value  is  not  sufficient  to  prevent  an  action 
for  that  purpose  in  the  Federal  court,  al- 
though the  transaction  occurred  within  the 
state.  Mechanics  Ins.  Co.  v.  C.  A.  Hoover 
Distilling  Co.  31:873,  182  Fed.  590,  —  C. 

81  iIr.a.(N.s.) 


Conflict  of  aathority. 

6.  A  receiver  appointed  by  a  Federal 
court  in  a  suit  by  the  trustee  to  fore- 
close a  mortga^  cannot  oust  by  summary 
motion  a  receiver  of  the  property  pre- 
viously appointed  by  a  state  court  at  the 
suit  of  a  holder  of  bonds-  secured  by  the 
mortgage,  who  had  a  right  to  sue  in  case 
of  the  refusal  of  the  trustee  to  do  so,  upon 
the  ground  that  the  allegations  upon  which 
his  suit  was  founded  were  untrue.  Young 
V.  Hamilton,  31:  1057,  ^^  S.  E.  693,  —  Ga. 

• 

Rules  of  decision. 

7.  The  Federal  courts  follow  the  local 
law'  in  determining  what  constitutes  a 
water  course.  Chicago,  B.  &  Q.  R  Co.  v. 
Board  of  Supervisors,  31:  11x7,  182  Fed. 
291,  104  C.  C.  A.  673. 

COVENANTS  AND  CONDITIONS. 

Conditions  precedent  to  action  to  en- 
force stockholder's  liability,  see 
Corporations,  8. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  8. 

CRIMINAL  liAW. 

Review  of  discretion  as  to  permitting 
accused  to  withdraw  plea  of  not 
guilty  and  attack  indictment,  see 
Appeal  and  Error,  7. 

Cure  of  error  in  refusing  to  permit 
withdrawal  of  plea  of  not  guilty, 
see  Appeal  and  Error,  16. 

Questioning  instruction  for  first  time 
on  appeal,  see  Appeal  and  Error, 
14. 

Prejudicial  error  in  instructions,  see 
Appeal  and  Error,  22. 

Bail  and  recognizance,  see  Bail  and 
Recognizance. 

Presumption  and  burden  of  proof  in 
criminal   case,  see  Evidence,  6, 7, 14. 

Evidence  of  declarations  of  third  per- 
son, see  Evidence,  32. 

Admissibility  of  confession  in  evidence, 
see  Evidence,  2,  27,  28. 

Relevancy  and  materiality  of  evidence, 
see  Evidence,  39,  40,  and  44. 

Habeas  corpus,  see  Habeas  Corpus. 

As  to  requisites  and  sufficiency  of  in- 
dictment, information,  and  com- 
plaint, see  Indictment,  etc. 

Acquittal  on  criminal  charge  as  bar  to 
civil  action,  see  Judgment,  2. 

Acquittal  of  criminal  charge  as  bar  to 
injunction,  see  Judgment,  4. 

Right  to  trial  by  jury,  see  Jury. 

Allowing  communications  between  ju- 
rors and  outside  parties,  see  Trial, 
1. 

Separation  of  jury,  see  Trial,  2. 

Questions  for  jury,  see  Trial,  3. 

lastructions  in  criminal  case,  see  Trial, 
23,  25,  28,  29. 

Venue,  see  Venue. 

Examination  of  witnesses,  see  Wit- 
nesses, 2. 

Cross-examination  of  accused,  see  Wit- 
nesses, 2. 

As  to  privilege  of  witnesses,  generally, 
see  Witnesses,  8-6. 
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CRIMINATION  OF   SELF— DAMAGES. 


Capacity  to  oominlt. 

Evidence  on  question  of  sanity,  see  Evi 
denoe,  39. 

Conclusiveness  of  decision  against  ac- 
.    cused  on  special  issue  as  to  insani- 
ty, see  Judgment,  1. 

Insanitv    as    question    for    jury,    see 
Trial,  3. 

1.  The  term  "insanity,"  in  the  law, 
means  such  an  abnormal  condition  of  the 
mind,  from  any  cause,  as  to  render  the 
afiSicted  one  incapable  of  distinguishing  be- 
tween right  and  wrong  in  the  given  in- 
stance, and  so  rendering  him  unconscious 
of  the  punishable  character  of  his  act. 
Oborn  v.  State,  31:  966,  126  N.  W.  737,  143 
Wis.  249. 

2.  A  person  is  not  immune  from  pun- 
ishment for  a  wrongful  act  if  he  has,  at 
the  time  of  perpetrating  it,  capacity  to  dis- 
tinguish between  right  and  wrong  in  re- 
spect thereto, — if  he  has  such  capacity  and 
is  conscious  of  the  wrongfulness  of  his  con- 
duct. Oborn  v.  State,  31 :  966,  126  N.  W. 
737,  143  Wis.  249. 

3.  That  one  is  intoxicated  when  he 
commits  a  homicide  does  not  lessen  the  de- 
gree of  his  crime  if  he  deliberately  planned 
the  killing  and  became  intoxicated  to  nerve 
himself  up  to  the  commission  of  the  deed. 
Marshall  v.  Com.  31:379,  132  S.  W.  139, 
—  Ky.  — . 

Right  to   meet  witnesses. 

4.  The  constitutional  guaranty  of  the 
right  of  the  accused  person  in  a  criminal 
prosecution  to  meet  the  witnesses  face  to 
face  does  not  extend  to  mere  official  au- 
thenticators  of  official  documents  offered  in 
evidence  on  the  subject  of  competency  of 
a  person  produced  as  a  witness  to  testifv. 
Oborn  v.  State,  31:  966,  126  N.  W.  737,  143 
Wis.  249. 

Crlirtination  of  self. 

5.  The  constitutional  provision  that  no 
person  shall  be  compelled  to  furnish  evi- 
dence against  himself  applies  to  criminal 
proceedings  only.  Boston  &  M.  R.  Co.  v. 
State,  31:  539,  77  Atl.  996,  —  N.  H.  — . 
Waiver  of  ri«?ht8. 

Waiver  of  right  to  jury  trial,  see  Jury, 
2,  3. 

6.  An  accused  person  in  a  criminal  case 
is  competent  to  waive  irregularities  and 
rights,  whether  constitutional  or  statutory, 
very  much  the  same  as  a  party  may  in  a 
civil  action.  Oborn  v.  State,  31:  966,  120 
N.  W.  737,  143  Wis.  249. 

Former  jeopardy. 

7.  In  case  of  an  accused  person,  after 
having  been  put  in  jeopardy,  taking  or 
consenting  to  any  proceeding  rendering 
necessary  a  new  or  additional  trial  in  order 
to  fully  conclude  the  case,  he  cannot  in 
such  further  trial  successfully  claim  immu- 
nity on  the  ground  of  former  jeopardy  cre- 
ated by  the  first  proceeding.  Oborn  v. 
State,  31:  966,  126  N.  W.  737,  143  Wis.  249. 

8.  In  case  the  trial  judge  in  the 
progress  of  a  trial,  because  of  any  emer- 
gency, concludes  that  it  is  imperatively 
necessary  for  him  to  suspend  the  trial  in- 
definitely, and  especially  if  counsel  for  the 
31  L.R.A.(N.S.) 


accused  concurs  in  that  view  without  pit>> 
test  by  the  accused  brought  to  the  atten- 
tion of  the  court,  and  in  such  situation  the 
jury  is  discharged,  leaving  the  trial  to  be 
taken  up  again  before  another  jury,  tho 
jeopardy  created  by  the  partial  trial  ia 
thereby  wholly  superseded.  Oborn  v.  State, 
31:966,  126  N.  W.  737,  143  WMs.  249. 

9.  A  conviction  of  illegal  registration 
to  vote  is  not  a  bar  to  a  prosecution  for 
false  swearing  which  was  necessary  to  ef- 
fect the  registration,  because  the  right  to 
it  was  challenged,  where  accused  might 
have  been  guilty  of  the  former  offense  with- 
out taking  an  oath.     Hughes  v.  Com.  31: 

693,  116  S.  W.  744,  131  Ky.  602. 

(Annotated) 

CRIMINATION  OP  SELF. 

See  Criminal  Law,  5. 

CROPPERS. 

Question  for  jury  as  to  whether  possen- 
sion  of  cropper  was  adverse,  see 
Trial,  15. 

CROPS. 

Validity    of    oral    reservation    of,    see 

Contracts,  4. 
Parol  evidence  to  prove  reservation  of, 

see  Evidence,  20. 

CROSS-EXAMINATION. 

Of  witness,  see  Witnesses,  2. 

CURATIVE  ACT. 

Curative  act,  see  Acknowledgment; 
Constitutional  Law,  2. 

CUSTOM. 

Effect  of  to  give  exclusive  right  of 
fishery,  see  FisherieSy  3. 

DABfAGES. 

Opinion  evidence  as  to,  see  Evidence, 

24,  26. 
Evidence  in  mitigation  of  damages,  see 

Evidence,  42. 
Sufficiency  of  allegations  in  mandamua 

proceeding    to    support    judgment 

for,  see  Mandamus,  5. 
Instructions  as  to,  see  Trial,  21. 

Exemplary  or  primitive. 

1.  A  carrier  is  not  liable  in  punitive 
damages  to  a  passenger  on  a  mixed  train 
for  laying  the  train  off  over  night  because 
of  traffic  conditions,  instead  of  running  it 
to  his  destination,  according  to  schedule,  to 
his  inconvenience,  where  there  is  nothing  to 
show  wilful  disregard  of  his  rights  or  rude- 
ness or  disrespect,  either  in  receiving  him 
as  a  passenger  or  in  laying  off  the  train. 
1184,  «9  S.  E.  230,  —  S.  C.  — . 

On  contracts  generally. 

Black  V.   Charleston  A  W.  C.  R.   Co.   31: 

2.  The  damages  for  breach  of  contract 
to  supply  water  for  irrigating  unbroken 
prairie  land  is  the  difference  in  the  rental 
value  of  the  land  with  and  without  water, 
and  not  the  value  of  what  might  have  beea 
raised  on  the  land  had  water  been  supplied. 
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Wade  ▼.  Belmont  Irrigating  Canal  &  W. 
P.  Co.  31:  743f  128  N.  W.  514,  87  Neb.  732. 

(Annotated) 
Sales  of  personalty. 

3.  One  whose  business  is  injured  by  at- 
tempting to  sell  goods  which  he  purchased 
under  a  false  representation  as  to  their 
quality  may,  upon  repudiating  his  purchase, 
hold  the  seller  liable  for  the  special  dam- 
ages thereby  inflicted  upon  him.  American 
Pure  Food  Co.  v.  Elliott,  31:  gzo,  66  S.  E. 
451,  161  N.  C.  393.  (AnnoUted) 
lilqnidated  damn^es. 

4.  In  a  contract  to  support  and  main- 
tain one  for  the  remainder  of  his  life,  fix- 
ing a  sum  to  be  paid  in  case  of  breach  and 
denominating  it  a  "penal  sum/'  the  amount 
cannot  be  construed  to  be  liquidated  dam- 
ages, when  there  is  nothing  in  the  nature 
of  the  case  and  the  tenor  of  the  agreement 
Indicating  that  the  parties  themselves  fair- 
ly estimated  and  aojusted  the  damages  at 
the  time  of  making  the  contract.  Wilkes 
▼.  Bierne,  31:  937,  69  S.  E.  366,  —  W.  Va. 
— ^.  ( Annotated) 
Failure  in  duty  to  passenger. 

See  also  supra,  1. 

5.  For  breach  of  contract  on  the  part 
of  a  carrier  that  one  of  its  regular  trains 
should  make  its  connections,  which  is  nec- 
essary to  enable  a  passenger  to  reach  his 
destination  at  a  specified  time,  the  impor- 
tance of  which  is  known  by  the  company, 
the  passenger  may  hold  the  company  liable 
for  the  expense  of  a  special  train,  necessary 
to  effect  the  desired  result.  Haves  v.  Wa- 
bash R.  Co.  31:  229,  128  N.  W.  217,  —  Mich. 

Personal  fnjnrles;  death. 

Opinion  evidence  as  to,  see  Evidence, 

25. 
Instructions  as  to,  see  Trial,  21. 
See  also  infra,  9. 

6.  The  necessary  expense  of  one  injured 
by  another's  wrong,  and  of  a  necessary  at- 
tendant, in  undertaking  a  journey  on  a 
physician's  advice  for  his  recovery,  may 
form  part  of  the  damages;  but  not  expenses 
in  traveling  about  the  country  generallv. 
Kirk  V.  Seattle  Electric  Co.  31 :  991,  la*' 
Pac.  604,  58  Wash.  283. 

ISmlnent  domain  cases. 

7.  Just  compensation  to  the  owner  of  a 
farm,  a  part  of  which  is  taken  by  the 
United  States  by  permanently  fiooding  it  in 
improving  navigation,  as  an  incident  to 
which  a  public  highway  crossing  the  flooded 
land  is  also  flooded,  demands  an  award  of 
the  damages  to  that  part  of  the  farm  not 
taken,  by  reason  of  the  destruction  of  the 
easement  of  access  to  the  turnpike  by  way 
of  the  highway  thus  destroyed.  United 
States  y.  Grizzard,  31:  1135,  31  Sup.  Ct. 
Rep.  162,  219  U.  S.  180,  55  L.  ed.  — . 
Mental  anguish. 

8.  The  mental  suffering  for  which  the 
law  permits  an  allowance  of  damages  when 
it  18  caused  by  personal  injuries  inflicted 
by  another's  negligence  may  include  the 
mental  worry,  distress,  grief,  and  mortiflcn- 
iion  which  may  be  shown  to  exist  because 
of  the  injury.  Merrill  t.  Los  Angeles  Gas 
31  L.R.A.(N.S.) 


ft  £lectric   Co.   31:  559,    III   Pao.    534,  — 

CaL  —. 

Loss  of  profits. 

9.  Speculative  profits  and  commissions 
alleged  to  have  been  lost  by  reason  of  a 
personal  injury  cannot  form  a  part  of  the 
damages  to  be  awarded  against  the  party 
responsible  for  the  injury.  Kirk  v.  Seattle 
Electric  Co.  31:  991,  108  Pac.  604,  58  Wash. 
283. 

10.  One  who  repudiates  his  purchase  of 
goods  to  be  resold,  because  of  the  seller's 
fraud,  cannot  hold  him  liable  for  the  profits 
which  he  might  have  made  upon  the  trans- 
action. American  Pure  Food  Co.  v.  Elliott, 
31 :  910,  66  S.  E.  451,  151  N.  C.  393. 

(Annotated) 

DAMS. 

Injunction  against  wrongful  mainte- 
tenance  of,  see  Injunction,  1,  4,  5. 

One  who  has  wrongfully  constructed 
a  dam  to  the  injury  of  a  highway  bridge 
will  sot  be  permitted  to  alter  the  bridge 
so  that  it  will  not  be  injured  by  the  dam, 
and  thereby  acquire  the  right  to  maintain 
his  dam.  Bristol  v.  Palmer,  31:88X9  74  Atl. 
332,  83  Vt.  54. 

DANGEROUS  AGENCIES. 

As  to  electricity,  see  Electricity. 

DEBTOR  AND  CREDITOR. 

Insolvency  of  debtor,  see  Bankruptcy. 
Compromise    and    settlement    between, 

see  Compromise  and  Settlement. 
Convevancos  frn!»diilent  to  creditor,  see 

Fraudulent  Conveyances. 

DECLARATIONS. 

Evidence    of,    generally,    see    Evidence 

30-37. 
In  pleading,  see  Pleading,  3-5. 

DEDICATION. 

Effect  of  bill  to  foreclose  mortgage 
upon  property  across  which  mort- 
gagor has  dedicated  highway  to 
bar  rights  of  municipality  under 
dedication,  see  Judgment,  6. 

1.  The  platting  of  a  public  square  and 
its  occupation,  use,  and  improvement  as  a 
park,  by  the  municipality  within  the  lim- 
its of  which  it  is  situated,  vests  the  title 
completely  in  the  city,  although  there  is 
no  conveyance  by  the  county  commissioners, 
who  act  as  a  medium  through  which  the 
dedication  of  the  land  as  a  town  plat  is 
effected.  Lacev  v.  Oskaloosa,  31:  853,  121 
N.  W.  542,  143  Iowa,  704. 

2.  The  attempted  dedication  by  a  mort- 
gagor of  a  portion  of  the  mortgaged  prop- 
erty for  a  highway,  without  consent  of  the 
mortgagee,  gives  the  public  no  more  than 
an  equity  against  the  mortgagee  to  have 
the  way  open,  provided  it  does  not  interfere 
with  the  mortgage  security.  Kiernan  v. 
Jersey  City  (N.  J.  Err.  &  App.)  31:  1023, 
78  Atl.  228,  —  N.  J.  — .  (Annotated) 
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DIXIDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Curing  defective  acknowledgment  of, 
see  Constitutional  Law,  2,  3,  9, 
16. 

Question  whether  instrument  is  deed 
or  mortgage,  see  Assignment  for 
Creditors. 

Oral  reservation  of  growing  crops,  see 
Contracts,  4. 

Parol  evidence  to  prove  reservation  of 
crops,  see  Evidence,  20. 

Effect  of  voluntary  conveyance  in 
which  dower  is  not  released  in 
satisfaction  of  a  mortgage  releas- 
ing dower,  see  Dower,  I. 

Effect  of  wife's  joining  with  husband 
in  deed  to  estop  her  from  asserting 
dower   rights,   see  Dower,  2. 

Burden  of  proving  that  mortgage  was 
not  merged  in  deed,  see  Evidence, 
12. 

To  husband,  see  Husband  and  Wife,  S. 

DEEDS  IN  ESCROW. 

See  Escrow. 

DKFAUIiT. 

Relief  against  judgment  by  default,  see 
Judgment,  7,  8. 

DEFENSE. 

Affidavit  of  defense,  see  Appeal  and 
Error,  16. 

To  liability  on  contract,  generally,  see 
Contracts,  7. 

To  liability  on  insurance  policy,  see  In- 
surance,   10,    13. 

In  libel  suits,  see  Libel,  2. 

Negation  of,  in  pleading,  see  Pleading, 
4. 

DEFINITENESS. 

Of  contract,  see  Contracts,  3. 

DEFINITIONS. 

Complaining  of,  for  first  time  on  ap- 
peal, see  Appeal  and  Error,  14. 
Insanity,  see  Criminal  Law,  1. 

DELAY. 

In  transportation  of  passenger,  see  Car- 
riers, 8,  0;  Damages,  1. 

Of  administrator  in  settling  estate,  see 
Interest,  1. 

Effect  of  unavoidable  delay  in  applica- 
tion of  statute  limiting  hours  of 
labor  of  railroad  employees,  see 
Master    and    Servant. 

In  running  timber  as  proximate  cause 
of  loss  from  flood,  see  Proximate 
Cause,  3. 

DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law,  4. 

DELIVERY. 

In  Escrow,  see  Escrow. 
Presumption  as  to  clause  of  contract 
of  sale,  see  Evidence,  10,  11. 
81  L.R.A.(N.S.) 


Of  personalty  sold,  see  Sale,  1. 
Parol  evidence  as  to  time  of  delivery 
of  goods  sold,  see  Evidence,  19. 

DEBfAND. 

As  condition  prerequisite  to  right  to 
mandamus,  see  Mandamus,  4. 

DEMURRER. 

See  Pleading,  8-11. 

DEPORTATION. 

Of  Chinaman,  see  Bail  and  Recog- 
nizance;  Reference,  2. 

DEPOSITIONS. 

As  to  discovery  and  inspection,  see  Dis- 
covery  and   Inspection. 

Privilege  of  witnesses  on  taking  of,  see 
Witnesses,  3. 

Power  of  referees  to  determine  privi- 
lege of  witness  in  taking  deposi- 
tion, see  Reference,  1. 

A  petition  for  abatement  of  taxes 
is  a  civil  case  within  the  meaning  of  a 
statute  permitting  the  taking  of  depositions 
in  such  cases,  for  use  at  the  trial.  Boston 
&  M.  R.  Co.  V.  State,  31:  539,  77  Atl.  996, 
—  N.  H.  — . 

DESCENT  AND  DISTRIBUTION. 

Impressing  share  of  heir  with  con- 
structive trust'  because  of  his 
fraud  in  frustrating  decedent's  in- 
tention to  give  property  to  third 
person,  see  Estoppel,  2. 

Judicial  sale  of  franchise  for  debts  of 
deceased  owner  as  against  his 
heirs,   see  Judicial    Sale. 

DICTA. 

An  additional  reason  for  a  decision 
brought  forward  after  the  case  has  been 
disposed  of  on  one  ground  cannot  be  re- 
garded as  dictum.  Chicago,  B.  &  Q.  R. 
Co.  V.  Board  of  Supervisors,  31:  xxx?^  182 
Fed.  291,  104  C.  C.  A.  673. 

DISCHARGE. 

In    bankruptcy,    see    Bankruptcy,    fl. 
Of  jury,  as  former  jeopardy,  see  Crim* 

inal  Law,  8. 
Of  guarantor,  see  Guaranty. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  or  Discontinu- 
ance. 

DISCOVERY    AND    INSPECTION. 

As  to  deposition,  see  Depositions. 
Sufficiency   of   description   in   subpoena 

to  produce  documents,  see  Search 

and  Seizure. 
Privilege  of  witness,  see  Witnesses,  4. 

1.  A  subpoena  requiring  the  agent  of  a 
telegraph  company  to  oroduce  before  the 
grand  jury  all  messages  sent  from  the  town 
before  a  specified  time,  ordering  intoxicat- 
ing liquors,  is  too  broad  to  require  com- 
pliance therewith, '  where  the  statute  pro- 
vides that  the  grand  jury,  in  propounding 


DISCRETION— EJECTMENT. 


1257 


questions    to    a   witness,    shall    direct   the  in  which  the  wife  had  renounced  her  dower, 
examination  to  the  person  accused  or  sus-    operates,  in  the  absence  of  express  inten 


pected  of  crime,  and  state  the  offense  with 
which  he  is  charged,  but  permits  the  jury 
to  ask  a  witness  in  general  terms  whether 
he  has  knowledge  of  the  violation  of  any 
particular  law  by  any  person  and  if  so  by 
what  person.  Ex  parte  Gould,  31:  835,  132 
b.  W.  364,  —  Tex.  Grim.  Rep.  — 

2.  Messages  in  possession  of  a  tele- 
graph company  are  not  privileged  com- 
munications, but  it  may  he  compelled  by 
the  court  to  produce  them  in  court  under 
the  same  circumstances  applicable  to  other 
writings.  Ex  parte  Gould,  31:  835,  132  S. 
W.  364,  —  Tex.  Grim.  Rep.  — . 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  7-9. 
Interference  by  courts  with  discretion 

of  secretary  of  state,  see  Courts^ 

1. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  33. 
By  telephone  company,  see  Telephones, 
1. 

DISHONOR. 

Of  check,  see  Banks,  6,  7. 

DISMISSAI4. 

1.  The  ccmsent  of  his  attorney  is  not 
essential  to  the  validity  of  a  dismissal  by 
the  elient  of  his  cause  of  action  in  a  man- 
ner provided  by  a  statute  providing  in  what 
cases  causes  of  action  may  be  dismissed. 
Gibson  v.  Nelson,  31:  523,  126  N.  W.  731, 
111  Minn.  183. 

2.  The  dismissal,  upon  application  by 
the  plaintiff,  of  his  cause  of  action,  is  not 
invalidated  because  the  notice  thereof  re- 
quired by  statute  to  be  ffiven  the  adverse 
party  was  served  upon  uie  defendant  in- 
stead of  upon  his  attorney,  notwithstanding 
a  statute  providing  that  all  notices  shall 
be  served  upon  the  attorney,  andiuot  upon 
the  party.  Gibson  v.  Nelson,  31 :  523,  126 
N.  W.  731,  111  Minn.   183. 

DISSOLUTION. 

Of  partnership,  see  Partnership,  3,  6. 

DIVORCE  AND  SEPARATION. 

Review  on  appeal  of  action  of  court  in 
awarding  alimony,  see  Appeal  and 
Error,  17. 

Conclusiveness  of  judgment  of,  see 
Judgment,  3. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,   15,  16. 

DOCUBfENTS. 

Compelling  production  of,  see  Discov- 
ery and  Inspection. 

DOWER. 

1.  The  conveyance  by  a  man  and  wife 
of  his  land  in  satisfaction  of  a  mortgage 
which  they  had  executed  on  the  property, 
31  L.R.A.(N.B.) 


tion  to  the  contrary,  as  a  satisfaction  of 
the  mortgage,  and  causes  a  reverter  of  the 
wife's  dower  interest,  which  she  may  en- 
force if  it  is  not  released  in  the  deed. 
Gainey  v.  Anderson,  31:323,  68  S.  E.  888, 
—  S.  C.  — .  (Annotated) 

2.  The  joinder  by  a  married  woman  in 
a  deed  of  her  husband's  property  contain- 
ing general  covenants  of  warranty  will  not 
estop  her  from  asserting  her  dower  rights 
in  the  property,  where  the  statute  pre- 
scribed the  method  of  renunciation  of  such 
right  after  her  examination  separate  and 
apart  from  her  husband.  Gainey  v.  Ander- 
son, 31 :  323,  68  S.  E.  888,  —  S.  C.  — 

3.  A  mortgage  in  which  the  wife  re- 
leased her  dower  right  cannot,  after  it  has 
been  barred  by  the  statute  of  limitations, 
avail  to  prevent  an-  enforcement  of  such 
right  against  the  property,  which  passed 
iiito  the  possession  of  the  mortgagee  in 
satisfaction  of  the  mortgage  debt  without 
foreclosure.  Gainey  v.  Anderson,  31:  323, 
68  S.  E.  888,  —  S.  C.  — . 

DRAINS   AND    SEWERS. 

Duty  of  railroad  company  to  bridge, 

see  Bridges,  1. 
Prospective  construction  of  statute  as 

to  location  of  drain,  see  Statutes, 

6. 

DRUGS  AND  DRUGGISTS. 

Statute  regulating  sale  of  liquors  by 
pharmacists,  see  Intoxicating  Li- 
quors, 6. 

DRUNKENNESS. 

As    affecting    criminal    responsibility, 
see  Criminal  Law,  3. 

DRY  TRUST. 

Right  to  vote  stock  of  corporation  as, 
see  Corporations,  II. 

DUEBHili. 

Parol    evidence    in   suit  upon,   see    Evi- 
dence,  18. 

DUE  PROCESS  OF  IjAW. 

See  Constitutional  Law,  9-15. 

DUPLICITY. 

In  pleading,  see  Pleading,  2. 

EDUCATION. 

Charitable  gift  for,  see  Charities,  1. 

EJECTION. 

Of  passenger,  see  Carriers,  6,  14,  16. 

EJECTMENT. 

1.  Notice  of  a  claim  for  mesne  profit* 
should  be  filed  prior  to  the  trial  to  per- 
mit their  recovery  by  plaintiffs  in  eject- 
ment. Alexander  v.  Shalala,  31:  844,  77 
Atl.  654,  228  Pa.  297. 

2.  Where  a  deed  by  a  married  woman 
is  void,  and  no  principles  of  estoppel  ap- 
ply, defendants,  in  an  action  by  her  to  re- 
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cover  poBsession  of  the  property,  are  not 
ttititled  to  a  conditional  verdict  to  cover 
the  amount  of  their  improvements.  Alex- 
ander V.  Shalala,  31:  844,  77  Atl.  554,  228 
Pa.  297. 

ELEGTION. 

By  beneficiary  under  will,  see  Wills,  3. 

BXEGTIONS. 

On  question  of  issuance  of  municipal 
bonds,  see  Bonds,  4. 

Liability  of  carrier  whose  delay  pre- 
vents passenger  from  reaching 
destination  in  time  to  vote,  see 
Carriers,  9. 

Power  of  court  to  order  new  election 
for  trustees  of  religious  society, 
see  Courts,  3. 

Conviction  oi  illegal  registration  as 
bar  to  prosecution  for  false  swear- 
ing, see  Criminal  Law,  9. 

EliECTRIGAIi   USES   AND   APPLIAN- 
CBS. 

See   electricity. 

ELECTRICITY. 

liiabillty  to  licensees  or  employees  of 
third  person. 

Evidence  on  question  of  negligence,  see 
Evidence,  43. 

1.  The  foreman  of  an  electric  company 
is  not  a  mere  volunteer  in  attempting 
to  remove  from  the  line  the  broken  wire  of 
a  telephons  company  which  has  been  left 
dangling  near  its  pole,  for  the  purpose  of 
pro^ting  his  men  from  accident,  without 
notifying  the  telephone  company  to  remove 
the  wire  itself,  so  as  to  be  entitled  to  hold 
the  telephone  company  liable  only  for  wil- 
ful or  wanton  injury.  New  England 
Teleph.  &  Teleg.  Co.  v.  Moore,  31:  617,  179 
Fed.  364,  102  C.  C.  A.  642       (Annotated) 

2.  An  electric  company  does  not  owe 
to  firemen  the  duty  of  cutting  off  from  a 
district  the  power  which  supplies  the  elec- 
tric lights  therein,  upon  receiving  notice 
that  a  fire  has  broken  out  there.  Peune- 
baker  v.  San  Joaquin  Light  &  Power  Co. 
31:  1099,  112  Pac.  469,  —  Cal.  — . 

(Annotated) 

3.  An  electric  company  which  has  no 
actual  knowledge  of  tlie  fact  that  wires 
which  had  carried  into  a  burning  building 
a  current  not  ordinarily  dangerous  to  hu- 
man life  had  fallen  therefrom,  and  become 
dangerous  to  persons  who  might  be  about 
the  premises,  is  not  guilty  of  negligence 
in  failing  to  care  for  them,  so  as  to  be 
liable  for  injury  to  a  fireman  who  comes 
into  contact  with  them  in  the  performance 
of  his  duties.  Pennebaker  v.  San  Joaquin 
Light  &  Power  Co.  31:  1099,  112  Pac.  459, 
—  Cal.  — . 

4.  An  electric  light  company  does  not 
owe  to  firemen  the  duty  of  maintaining 
an  employee  at  a  fire  which  may  occur  in 
a  district  which  it  supplies  with  power, 
for  the  purpose  of  disconnecting  the  wires 
in  case  they  are  interfered  with  and  made 
dangerous  by  the  fire.  Pennebaker  v.  San 
31  L.R.A.(N.S.) 


Joaquin  Light  k  Power  Co.  31:  1099,  112 
Pac.  469,  —  Cal.  — . 
Contributory  negligence  of  person  in- 
jured. 

6.  A  fireman  who  goes  among  electric 
wires  which  have  fallen  from  a  burning 
building,  knowing  them  to  be  alive,  is 
guilty  of  negligence  which  will  prevent  a 
recovery  against  the  electric  company  in 
case  he  is  injured.  Pennebaker  v.  San  Joa- 
quin Light  i  Power  Co.  31:  1099^  112  Pac. 
459,  —  Cal.  — . 

ELECTRIC  LIGHTS. 

Uses   and    dangers   of   electricity,    see 
Electricity. 

EMBEZZLEMENT. 

Liability  of  carrier  for  embezzlement  of 
articles  during  transportation,  see 
Carriers,  28. 
Evidence  to  show  embezzlement  by  car- 
rier's servant  of  package  during 
transportation,    see    Evidence,    36. 

EMINENT  DOMAIN. 

Amount  of  recovery,  see  Damages,   7. 

1.  A  municipal  corporation  cannot 
take  the  fee  for  street  purposes  by  con- 
demnation proceedings,  in  the  absence  of 
statutory  authority.  Tacoma  Safety  De- 
posit Co.  V.  Chicago,  31:  868,  93  N.  £.  153, 
247  111.  192. 

2.  The  obstruction  of  the  flow  of  sur- 
face water  upon  abutting  property  to  its 
injury,  by  tne  construction  of  an  alley 
without  drainage  facilities,  entitles  the 
property  owner  to  compensation,  under  a 
constitutional  provision  allowing  compen- 
sation for  property  injured  or  destroyed  by 
public  improvements.  Ewing  v.  Louisville, 
31:  612,  131  S.  W.  1016,  —  Ky.  — . 

EMPLOYEES. 

Bonds  for  fidelity  of,  see  Bonds,  1. 
In  general,  see  Master  and  Servant. 


EPILEPSY. 

Proof  of,  as  establishing  insanity, 
Evidence,  53. 


EQUALITY. 

Of  immunity  privileges  and  protection, 
See   Constitutional  Law,  5-8. 

EQUAL    PROTECTION    AND    PRIVI- 

LEGES. 

see  Constitutional  Law,  5-8. 

EQUITY. 

See  also  Injunction;  Specific  Perform- 
ance. 

ERROR. 

As  to  appellate  review  in  general,  see 
Appeal  and  Error. 

ESCROW. 

The  mere  deposit  in  a  bank  of  a 
deed  executed  in  accordance  with  a  parol 
contract  to  convey  real  estate,  with  di- 
rections to  return  it  to  the  maker  upon 


ESTOPPEL;    EVIDENCE. 


1259 


nonperformance  of  certain  specified  con- 
ditions, does  not  constitute  an  enforceable 
escrow  agreement.  King  v.  Upper,  31:  6o5, 
106  Pac  612,  67  Wash.  130. 

BSTOPPEIi. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  6. 

Of  attorney  to  claim  his  contingent 
fee,  see  Attorneys,  4. 

To  assert  dower  rightiB,  see  Dower,  2. 

1.  The  approval  by  a  municipal  cor- 
poration of  the  plans  for  a  building,  which 
show  a  vault  or  area  beneath  the  adjoin- 
ing sidewalk,  the  fee  of  which  is  in  the 
city,  does  not  estop  it  from  requiring  com- 
pensation from  the  owner  for  such  por- 
tion of  its  property  as  he  makes  use  of 
for  the  vault,  or  removal  of  the  vault.  Ta- 
coma  Safety  Deposit  Co.  v.  Chicago, 
3z:  868,  93  N.  E.  153,  247  111.  192. 

2.  A  mother  is  estopped  to  claim  title 
to  her  son's  property  where,  just  prior  to 
his  death,  she  and  his  wife  attended  his 
bedside,  and  upon  his  stating  that  he 
wanted  his  wife  to  have  his  property,  and 
asking  his  mother  if  that  was  satisfactory, 
she  repl'^d  in  the  affirmative,  in  conse- 
quence of  which  he  made  no  will  or  con- 
veyance of  the  property.  McDowell  v.  Mc- 
Dowell, 31:  176,  119  N.  W.  702,  141  Iowa, 
286.  (Annotated) 

EVIDENCE. 

Instructions  upon,  see  Trial,  24,  26. 

Judicial  notice. 

1.  Judicial  notice  will  be  taken  of  the 
fact  that  locust  trees  do  not  make  desirable 
or  attractive  shade  trees.  Lagrange  v. 
Overstreet,  31 :  951,  132  S.  W.  169,  —  Ky. 

Presumptions  and  burden  of  proof. 

Presumntion  as  to  acceptance  of  goods 
sold,  see  Sale,  2. 

2.  Prima  facie  any  confession  is  ad- 
missible in  evidence,  and,  where  its  ad- 
missibility is  challenged  by  the  defendant, 
the  burden  is  on  him  to  show  that  it  was 
procured  by  such  means  or  under  such  cir- 
cumstances as  to  render  it  inadmissible, 
unless  the  evidence  on  the  part  of  the  state 
tends  to  show  that  fact.  Berry  v.  State, 
31:  849,  111  Pac.  676,  —  Okla.  Crim.  Hep. 

3.  To  avoid  the  opening  of  a  judgment 
for  lack  of  notice  of  pendency  of  the  ac- 
tion, on  the  ground  that  notice  was  given 
±0$  defendant's  agent,  plaintiff  must  es- 
tablish the  authority  of  the  agent  to  repre- 
sent the  principal  with  respect  to  the  sub- 
ject-matter of  the  action,  by  clear  and 
satisfactory  proof.  Dunlap  v.  Gibson, 
31:  X07,  112  Pac.  598,  —  Kan.  — . 

4.  Wilfulness  or  malice  in  inflicting 
injury  on  a  trespasser  cannot  be  inferred 
from  the  fact  that  injury  might  reasonably 
have  been  anticipated  from  conditions 
which  the  one  sought  to  be  held  liable  al- 
lowed to  exist.  Hoberg  v.  Cbllins,  L.  &  Co. 
(N.  J.  Err.  k  App.)  31'  1064,  78  Atl.  166, 
—  N.  J.  — . 
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6.  One  claiming  to  have  been  libeled 
by  the  report  of  a  public  officer  has  the 
burden  of  showing  the  falsity  of  the  report 
and  the  malice  of  its  author.  Peterson  v. 
Steenerson,  3»:674»  129  N.  W.  147,  — 
Minn.  — . 

6.  The  presumption  of  innocence  is  not 
evidence  against  a  charge  of  homicide,  and 
remains  with  accused  only  until  it  is  over- 
come by  the  evidence  in  the  case.  Cul- 
pepper V.  State,  31:  X166,  HI  Pac.  679,  — 
Okla.  Crim.  Rep.  — . 

7.  One  accused  of  homicide  who  ad- 
mits the  killing  and  pleads  self-defense  in 
justification  is  not  entitled  to  the  pre- 
sumption of  innocence,  where  the  statute 
provides  that  one  accused  of  crime  is  pre- 
sumed to  be  innocent  until  the  contrary 
is  proved,  and  that  when  a  homicide  is 
proved  the  burden  of  proving  mitigating 
circumstances  is  upon  the  accused.  Cul- 
pepper V.  State  31:  zz66.  111  Pac.  679,  — 
Okla.   Crim.   Rep. — .  (Annotated) 

8.  A  railroad  company  whose  train 
kills  a  passenger  has  the  burden  of  nega- 
tiving the  inference  of  negligence  on  its 
part.  Dieckmann  v.  Chicago  &  N.  W.  R. 
Co.  31 :  338,  121  N.  W.  676,  145  Iowa,  250. 

9.  Contract  liability  by  a  carrier  to 
carry  and  deliver  goods  beyond  its  own  line 
will  not  be  inferred  from  loose  and  doubt- 
ful expressions,  or  the  taking  of  a  through 
fare  on  receipt  of  the  goods.  Roy  v.  Che3a- 
peake  dt  O.  R.  Co.  31:  i,  57  S.  E.  39,  61  W. 
Va.  616. 

10.  An  action  for  goods  sold  and  de- 
livered is  not  sustained  by  proof  of  the  con- 
tract alone  without  anything  to  show  de- 
livery. Price  V.  Wiesner,  31:  927,  111  Pac. 
439,  —  Kan.  r-. 

11.  Where  a  written  contract  for  the 
sale  of  goods  specifies  no  time  for  delivery, 
the  implication  arises  that  delivery  will 
be  made  within  a  reasonable  time.  Camer- 
on Coal  &  M.  Co.  V.  Black,  31:  6x8,  110 
Pac.  720,  —  Okla.  -— . 

12.  One  taking  a  conveyance  of  mort- 
gaged property  in  satisfaction  of  the  mort- 
gage debt  has  the  burden  of  showing  that 
no  merger  of  the  mortgage  into  the  fee  was 
intended.  Gainey  v.  Anderson,  31:  323,  68 
S.  E.  888,  —  S.  C.  — . 

13.  The  presumption  that  money  in 
bank  and  notes  and  other  securities  owned 
by  a  married  man  at  the  time  of  his  death 
were  community  property  is  overcome  by 
proof  that  they  were  the  proceeds  of  land 
owned  by  him  at  the  time  of  his  marriage, 
and  of  the  erops  raised  thereon.  Re  Pep- 
per, 31:  loga,  112  Pac.  62,  —  Cal.  — , 

14.  Upon  habeas  corpus  to  secure  the 
release  of  one,  the  judgment  convicting 
whom  recites  that,  after  duly  considering 
the  "evidence  as  produced  and  confessed," 
the  court  finds  the  defendant  guilty,  on  the 
ground  that  the  judgment  is  void  because 
it  was  rendered  without  any  testimony  be- 
ing taken  or  a  plea  of  guilty  entered,  it 
will  be  presumed,  in  the  absence  of  an  af- 
firmative showing,  that  evidence  was  in- 
troduced. Re  Jones,  31:  5481  109  Pac.  570, 
—  Okla.  Crim.  Rep.  — b 
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Documentary  eTldence. 

See  also,  infra,  28. 

15.  Notes  of  a  corporation  which  had 
taken  oyer  the  business  of  a  partnership, 
indorsed  by  the  partnership  name  without 
the  knowledge  of  a  retiring  member  or  any 
evidence  of  benefit  to  the  firm,^  are  not 
admissible  as  evidence  of  his  recognition  of 
the  authority  of  his  copartner  to  continue 
to  execute  notes  in  the  name  of  the  firm. 
Seufert  v.  Gille,  31:  471,  131  S.  W.  102,  230 
Mo.  453. 

16.  Upon  the  question  of  the  liability 
of  a  railroad  company  for  breach  of  a  con- 
tract by  its  ticket  agent  that  a  regular 
train  would  make  its  connections,  and  up- 
on the  question  of  the  credibility  of  the 
agent's  testimony  denying  the  contract,  a 
time-table  is  not  admissible  in  evidence, 
which  contains  the  statement  that  the  com- 
pany does  not  hold  itself  responsible  for 
failure  to  make  connections.  Hayes  v.  Wa- 
bash R.  Co.  31 :  aag,  128  N.  W.  217,  — 
Mich.  — . 

Parol. 

17.  The  actual  contract  between  a  rail- 
road company  and  a  passenger  may  bs 
shown  by  parol,  notwithstanding  the  lan- 
guage of  the  ticket.  Hayes  v.  Wabash  R. 
Co.  31:  aag,  128  N.  W.  217,  —  Mich.  — . 

18.  One  sued  upon  a  duebill  given  for 
the  first  premium  of  a  life  insurance  policy 
cannot  be  permitted  to  show  by  parol  that 
it  did  not  embody  the  contract  of  the  pax- 
ties,  but  that,  instead  of  undertaking  to 
pay  the  amount  called  for,  defendant  had 
agreed  to  surrender  an  old  policy,  and  a 
much  smaller  premium  than  that  designat- 
ed. Woodson  V.  Beck,  31:  335,  65  S.  E.  751, 
151    N.    C.    144.  (Annotated) 

19.  Where  a  written  contract  for  the 
sale  of  goods  specifies  no  time  for  delivery, 
parol  evidence  tending  to  show  that  a  def- 
inite time  was  agreed  upon  is  not  admis- 
sible, since  where  no  time  for  delivery  is 
stated  in  the  contract  the  implication  arises 
that  delivery  will  be  made  within  a  rea- 
sonable time,  and  to  rebut  that  implica- 
tion by  parol  would  vary  the  contract. 
Cameron  Coal  &  M.  Co.  v.  Block,  31:6x8, 
110  Pac.  720,  —  Gkla.  —.         (Annotated) 

20.  The  vendor  of  realty  toay  show  by 
parol  evidence  that  crops  growing  thereon 
were  reserved,  although  no  such  reserva- 
tion was  made  in  the  deed  of  conveyance. 
Cooper  V.  Kennedy,  31:  761,  124  N,  W.  1131, 
86  Neb.  119. 

21.  The  commission  referred  to  in  a 
written  contract  permitting  a  real  estate 
broker  to  deduct  expenses  and  commission 
from  the  proceeds  of  the  sale  of  certain 
real  estate  may,  where  the  commission  re- 
ferred to  is  not  designated,  be  shown  by 
parol  to  mean  a  commission  earned  by  the 
sale  of  other  lands.  Kvamme  v.  Barthell, 
31:  ao7,  118  N.  W.  766,  144  Iowa,  418. 

22.  Parol  evidence  is  admissible  to  show 
that  one  was  induced  to  enter  a  written 
contract  to  purchase  goods,  by  false  and 
fraudulent  representations  as  to  their  Qual- 
ity. American  Pare  Food  Co.  v.  Elliott, 
31:910,  66  8.  E.  451,  151  N.  C.  393. 
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Opinions  and  oonclvslons. 

Instructions  as  to  weight  to  be  given 
to,  see  Trial,  25. 

23.  Counsel  who  call  a  witness  to  testi- 
fy within  the  field  of  opinion  evidence  may 
frame  his  question  upon  such  hypothesis 
as  he  thinks  is  reasonably  warranted  by 
the  evidence,  aiming  to  reasonably  cover 
an  entire  situation,  so  warranted,  subject 
to  the  opinion  of  the  court  as  to  com- 
petency. Oborn  v.  State,  31 :  966,  126  N. 
W.  737,  143  Wis.  249. 

24.  A  purchaser  of  goods  to  be  resold 
who  has  repudiated  his  bargain  because  of 
fraud  cannot  estimate  his  own  damages  in 
an  action  to  hold  the  seller  liable  therefor. 
American  Pure  Food  (Do.  v.  Elliott,  31:  gio^ 
66  S.  E.  451,  151  N.  C.  393. 

25.  One  seeking  damages,  for  personal 
injuries  cannot  express  an  opinion  as  to 
the  monetary  extent  of  his  damages.  Kirk 
V.  Seattle  Electric  Co.  31:  ggi,  103  Pac. 
604,  58  Wash.  283. 

26.  The  opinion  of  a  man  upon  the  ques- 
tion whether  or  not  part  of  his  property 
was  community  is  not  admissible  in  evi- 
dence in  a  proceeding  by  the  wife  to  estab- 
lish '  title  to  part  of  the  property  left  bv 
him  as  community.  Re  Pepper,  31:  1092, 
112  Pac.  62,  —  Cal.  — . 
Confessions;  evidence  wrongfully  ob- 
tained. 

Review  of  discretion  in  admitting  con- 
fession, see  Appeal  and  Error,  8. 

Instruction  as  to  weight  and  value  t» 
be  given  confession,  see  Trial,  23. 

See  also,  supra,  2. 

27.  Primarily  there  are  two  facts  whici^ 
render  a  confession  inadmissible  as  evi 
dence:  First,  that  it  was  obtained  under 
any  form  of  compulsion,  so  that  to  receive 
it  in  evidence  would  violate  the  defendant'* 
constitutional  privilege  against  self-incrim- 
ination; and,  second,  that  it  was  madt» 
under  such  circumstances  of  hope  or  fear 
as  to  create  a  fair  probability  of  its  testi- 
monial untrustworthiness.  Berry  v.  State, 
31:849,  111  Pac.  676,  —  Okla.  Crim.  Rep. 

28.  That  a  confession  of  guilt  was  se- 
cured by  the  authorities  through  the  trick 
of  admitting  a  friend  of  accused  to  his> 
presence,  his  ofi'ering  to  take  a  letter  from 
accused  to  his  wife,  and  then  interceptin;r 
the  letter,  which  contained  the  confession . 
does  not  prevent  its  use  in  evidence  again>t 
him.  People  v.  Dunnigan,  31:  940,  128  N- 
W.  180,  —  Mich.  — . 

Admissions. 

29.  The  conduct  of  a  wife  when  her  hus- 
band made  declarations  in  her  presence  to 
the  effect  that  all  his  property  was  made 
before  his  marriage  is  admissible  against 
her  in  a  proceeding  to  establish  her  claim 
to  part  of  the  estate  as  community  prop- 
erty. Re  Pepper,  31:  109a,  112  Pac.  62,  — 
Cal.  — . 

Hearsay;  declarations;  res  gestae. 
Reversible  error  in  excluding,  see  Ap- 
peal and  Error,  19. 

30.  The  use  as  evidence  against  accused 
of  a  letter  written  l^  him  to  his  wife,  tai 
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intercepted  by  the  authorities  before  it 
reached  her  posseBsion,  is  not  prevented  by 
a  statute  prohibiting  either  husband  or  wifV 
to  be  examined  as  to  any  communication 
made  by  one  to  the  other.  People  y.  Dun- 
nigan,  31 :  94©,  128  N.  W.  180,  —  Mich.  — . 

31.  A  witness's  prior  contradictory 
statement  cannot  be  used  as  substantive 
testimony  tending  to  show  the  truth  of  tho 
facts  alleged  in  such  statement.  Culpepper 
V.  State,  31:  ii66,  111  Pac.  679,  —  Okla. 
Crim.  Rep.  — . 

32.  Upon  trial  of  one  charged  with  as 
si  sting  in  the  importation  of  a  contract 
laborer  into  the  country,  evidence  is  not 
admissible  against  him,  of  a  statement 
made  in  the  foreign  coimtry  in  an  unused 
manifest  blank  by  one  not^hown  to  be  the 
agent  of  accused,  to  the  effect  t^at  accused 
paid  the  passage  money  of  the  laborer. 
Regan  v.  United  States,  31:  1073,  183  Fed. 
293,  —  C  C  A.  "-~. 

33.  Evidence  of  expression  of  c.her  pas- 
sengers is  not  admissible  in  evidence  upon 
the  question  of  the  liability  of  a  street  car 
company  for  ejecting  a  person  from  its  car. 
Kirk  v.  Seattle  Electric  Co.  32 :  991,  108 
Pac.  604,  58  JVash.  283. 

34.  Upon  the  question  of  fraud  in  in- 
ducing a  contract,  evidence  is  admissible 
of  declarations  of  the  agent  who  secured  it 
at  the  time  it  was  made.  American  Pure 
Food  Co.  v.  Elliott,  31:9x0,  66  S.  E.  451, 
161  N.  C.  393. 

35.  Evidence  of  statements  by  an  agent 
with  authority  to  set  out  a  fire  which  re- 
sulted in  injury  to  a  child,  made  at  the 
time  of  the  fire  and  as  part  of  the  res 
fleet apf  is  admissible  against  his  principals 
in  an  action  brought  to  hold  them  liable 
for  the  injury.  Arkansas  Valley  Trust  Co. 
V.  Mcllroy,  31:  1020,  133  S.  W.  816,  — 
Ark.  — . 

36.  In  an  action  against  a  carrier  for 
the  value  of  a  package  lost  by  it  in  trans- 
portation, evidence  is  admissible  of  a  state- 
ment by  its  agent  who  called  upon  the 
owner's  attorney  to  settle  the  claim,  that 
the  package  had  been  embezzled  by  the  car- 
rier's servant.  Adams  Express  Co.  v.  Berry 
&  Whitmore  Co.  31 :  309,  35  App.  D.  C.  208. 

37.  Evidence  of  statements  by  one  of 
several  codefendants  sought  to  be  held  lia- 
ble for  the  negligent  burning  of  a  child 
through  fire  set  out  by  him,  made  after 
the  occurrence  and  in  the  absence  of  the 
other  defendants,  to  the  effect  that  he  told 
the  child  to  watch  the  fire  is  not  admissi- 
ble against  them.  Arkansas  Valley  Trust 
Co.  V.  Mcllroy,  31:  1020,  133  S.  W.  816,  — 
Ark.  — , 

Relevancy  and  materiality. 

38.  Upon  the  question  of  the  knowledfre 
of  the  conductor  of  a  railway  train,  of  the 
physical  condition  of  a  passenger,  and 
whether  he  failed  in  his  duty  toward  a 
sick  passenger,  as  affecting  the  question  of 
liability  of  the  railroad  company  and  the 
extent  of  the  recovery,  if  any,  it  was  ad- 
missible for  him  to  testify  that  the  pas- 
senger complained  of  being  sick,  but  did 
not  state  the  nature  of  such  sickness,  and 
31  L.R.A.(N.S.) 


that  he  "supposed  it  was  train  sickness.'' 
Central  of  Georgia  R.  Co.  ▼.  Madden,  31: 
813,  69  S.  E.  165,  —  Ga.  — . 

39.  Whether  evidence  of  conduct  of  a 
person  after  the  fact  in  a  criminal  prose- 
cution is  admissible  on  the  question  of 
whether  such  person  was  legally  sane  at 
the  time  of  sucn  fact  depends  upon  whether 
such  conduct  bears  sucn  relation  to  such 
person's  former  condition  of  mind  as,  in 
reason,  to  be  worthy  of  consideration  in 
respect  thereto.  Oborn  v.  State,  31 :  966, 
126  N.  W.  737,  143  Wis.  249. 

40.  The  representations  of  one  as  to  his 
intention  with  respect  to  the  future  use  of 
securities  which  he  obtains  as  collateral, 
and  which  he  subsequently  converts  to  his 
own  use  in  selling  them  to  a  stranger,  are 
material  on  the  question  whether  or  not  he 
obtained  possession  of  them  for  the  purpose 
of  feloniously  converting  them  to  his  own 
use,  so  as  to  render  him  guilty  of  larceny. 
Com.  V.  Althause,  31:999,  93  N.  E.  202, 
207  Mass.  32. 

41.  Upon  the  question  whether  or  not 
the  property  of  a  corporation  is  taxed  at 
the  same  ra^e  as  that  of  other  corporations 
in  the  state,  evidence  is  relevant  which 
tends  to  establish  the  value  of  the  stock  in 
trade  of  the  latter  corporations.  Boston  & 
M.  R.  Co.  V.  State,  31:  539,  77  Atl.  99»i; 
—  N.  H.  — . 

42.  Evidence  of  the  appreciation  in 
value  of  the  property  because  of  the  im- 
provement is  not  admissible  in  mitigation 
of  damages  for  damming  back  water  upon 
abutting  property  by  the  constructing  of 
an  alley,  to  its  injury.  Ewing  v.  Louis- 
ville, 31:  61a,  131  S.  W.  1016,  —  Ky.  — . 

43.  Upon  the  question  of  liability  of  an 
electric  company  for  the  death  of  a  fire- 
man by  live  wires  which  fell  from  a  burn- 
ing building,  evidence  is  admissible  of  a 
report  by  the  city  electrician  to  the  board 
of  trustees  and  adopted  by  them,  of  an  ar- 
rangement with  the  electric  company  by 
which  it  was  to  cut  off  power  from  any  dis- 
trict upon  notification  from  him  or  the  five 
chief,  and  that  no  request  for  disconnection 
was  made  with  respect  to  the  lines  servin<v 
the  district  in  which  the  fire  was  located, 
prior  to  the  death  of  the  fireman.  Penne- 
baker  v.  San  Joaquin  Light  &  Power  Co. 
31:  xogg,  112  Pac.  459,  —  Cal.  — . 

44.  To  warrant  a  recovery  under  a  stat- 
ute making  it  a  misdemeanor  to  assist  in 
importing  into  the  country  a  contract  la- 
borer, and  providing  that  one  violating  the 
statute  shall  forfeit  and  pay  a  certain  sum 
which  shall  be  sued  for  and  recovered  by 
the  United  States  or  an  informer,  as  debts 
are  recovered  in  courts  of  equity,  guilt 
must  be  established  beyond  a  reasonable 
doubt.  Regan  v.  United  States,  31:  1073, 
183  Fed.  293,  —  C.  C.  A.  — . 

45.  Upon  trial  of  an  action  against  a 
railroad  company  for  assault  on  a  passen- 
ger, evidence  is  not  admissible  of  conviction 
of  the  servant  who  made  the  assault,  for 
the  murder  of  plaintiff's  brother,  a  fellow 
passenger,  just  prior  to  the  assault  on 
plaintiff.  Layne  v.  Chesapeake  &  0.  R. 
Co.  31:  4x4,  69  a  E.  700,  —  W.  Va.  — w 
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46.  Evidence  that  a  former  member  of  a 
partnership  settled  a  note  which  had  been 
executed  by  his  copartner  in  the  firm  name 
after  a  dissolution  of  the  partnership  is 
admissible  in  a  suit  upon  another  note  of 
the  same  character,  as  tending  to  show  that 
he  had  recognized  the  copartner's  authority 
to  sign  notes  in  the  name  of  the  firm. 
Seufert  v.  Gille,  31:  471,  131  S.  W.  102,  230 
Mo.  463. 

47.  In  a  suit  upon  a  note  executed  in 
the  name  of  a  dissolved  partnership  by  one 
of  the  former  partners,  against  his  copart- 
ner, evidence  is  admissible  that  the  money 
for  which  the  note  of  which  that  in  suit  is 
a  renewal  was  borrowed  with  the  knowledge 
of  defendant,  and  credited  to  the  account  of 
the  firm  on  the  books  of  the  corporation, 
which  was  organized  to  take  over  the  part* 
nership  business.  Seufert  v.  Gille,  31:  471, 
131  S.  W.  102,  230  Mo.  453. 

48.  A  real  estate  broker  against  whom 
suit  is  brought  to  compel  him  to  turn  over 
the  proceeds  of  land  sold  should  be  per- 
mitted to  prove  what  he  in  fact  received 
for  the  land.  Kvamme  v.  Barthell,  31: 
207,  118  N.  W.  766,  144  Iowa,  418. 
Welff'ht  and  sufficiency. 

Sufficiency  of  assignment  of  error  as 
to,  see  Appeal  and  Error,  4. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  17. 

Instructions  as  to,  see  Trial,  25. 

Credibility  of  witness,  see  Witnesses,  8. 

49.  Weight  will  be  given  to  corroborated 
statements  of  persons  suffering  from  the 
effects  of  a  personal  injury,  although  they 
are  made  while  under  great  pain,  and  at 
the  persistent  importunity  of  one  alleged 
to  be  responsible  for  the  injury,  if  they  are 
made  after  time  for  reflection.  Morris  v. 
Illinois  C.  R.  Co.  31:629,  53  So.  698,  — 
La.  — . 

60.  In  an  action  upon  an  indemnity 
bond  to  hold  the  indemnitor  liable  for  loss 
to  an  express  company  through  robbery  of 
its  messenger,  evidence  is  admissible  of  a 
rule  requiring  him  to  keep  the  doors  of 
his  car  chained  as  tending  to  show  what 
were  the  duties  of  the  position,  where  the 
bond  undertakes  to  indemnify  the  employer 
for  loss  sustained  by  the  culpable  negli- 
gence of  the  messenger  in  conducting  the 
duties  pertaining  to  his  position,  although 
the  term  is  defined  by  the  bond  to  mean 
failure  to  exercise  the  degree  of  care  which 
men  of  ordinary  prudence  usually  exercise 
in  regard  to  their  own  affairs.  Great 
Northern  Express  Co.  v.  National  Surety 
Co.  31:  775,  129  N.  W.  127,  —  Minn.  — . 

61.  Mere  evidence  that  possession  was 
taken  of  land  under  the  mistaken  belief 
that  it  was  part  of  the  public  domain,  for 
the  purpose  of  acquiring  title  from  the 
state  by  compliance  with  the  law  providini; 
therefor,  does  not  show  that  it  was  ad- 
verse to  the  true  owner,  if  the  title  was  in 
fact  in  a  private  citizen.  Smith  v.  Jones^ 
31:  153,  132  S.  W.  469,  —  Tex.  — . 

(Annotated) 

62.  Mere  evidence   that  after  the   mar 
riage  a  man  obtained  a  certain  amount  of 
Bl  L.R.A.(N.S.>. 


money  from  his  wife,  which  had  nener 
returned,  is  not  inconsistent  with  a  finding 
that  the  entire  estate  left  by  him  waa  sepa- 
rate property.  Re  Pepper,  31:  1092,  112 
Pac.  62,  —  Cal.  — . 

63.  Proof  of  epilepsy  does  not,  neces- 
sarily, directly  establish  insanity,  aa  epi- 
lepsy is  not,  as  a  matter  of  fact  or  law, 
insanity,  though  evidence  of  an  epileptie 
condition  may  bear,  circumstantially,  on 
the  mental  condition  of  the  afflicted  person 
to  the  extent  of  establishing  insanity. 
Obom  V.  State,  31 :  966,  126  N.  W.  787,  14S 
Wis.  249. 

EXAMINATION. 

Of  witnesses,  see  Witnesses,  2-^. 

EXECUTIVE  DEPARTMENT. 

Relation  of,  to  courts,  see  Courts,  1. 

EXECUTORS   AND   ADMINISTRA* 
TORS. 

Liability  of  executor  for  interest,  see 
Interest,  1. 

1.  An  administrator  is  entitled  to  cred- 
it on  his  account  as  such  for  reasonable 
attorneys'  fees  and  expenses-  incurred  in 
defending  an  action  brought  while  the  es- 
tate is  in  process  of  settlement  in  the  state 
courts,  against  him  in  the  Federal  courts 
without  just  cause  by  the  heirs  and  dis- 
tributees. Re  Bullion,  31:  350,  128  N.  W. 
32,  87  Neb.  700. 

2.  An  administrator  is  not  entitled  to 
attorneys'  fees  and  funds  expended  in  de- 
fending a  suit  to  which  there  was  in  fact 
no  meritorious  defense,  although  advised  by 
counsel  that  he  had  a  defense,  unless  he 
affirmatively  shows  facts  and  circumstances 
sufficient  to  show  that  he  acted  reasonably 
in  making  the  defense.  Re  Bullion,  31: 
350,  128  N.  W.  32,  87  Neb.  700. 

EXEMPLARY  DAMAGES. 

See  Damages,  1. 

EXPLOSIONS  AND  EXPLOSIVES. 

Injury  to  traveler  by  explosion  of  pea- 
nut roaster,  see  Municipal  Corpo- 
rations, 10. 

Proximate  cause  of  injury,  aee  Proxi- 
mate Cause,  2. 

EX  POST  FACTO  LAW. 

See  Constitutional  Law,  I. 

FALSE  PRETENSES. 

The  mere  fact  that  one,  in  order  to 
secure  property  from  another  which  he 
could  not  otherwise  have  secured,  makes  a 
promise  to  do  something  in  the  future, 
which  at  the  time  be  deliberately  intends 
not  to  do,  does  not  render  him  guilty  of 
obtaining  property  by  false  pretenses. 
Com.  V.  Althause,  31:999,  03  N.  £.  202, 
207  Mass.  32. 

FARE. 

Ejection  of  passenger  for  nonpayment 
of,  see  Carriers,  14,  16. 
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FAST  "WRIT. 

What  constitutes,  see  Appeal  and  Er- 
ror, 1. 

FBBESlAIi  COURTS. 

See  Courts. 

FEass. 

Of  witness,  see  Witnesses,  0. 

FENCES. 

Discrimination  in  statute  as  to  rail- 
road fences,  see  Constitutional 
Law,  8. 

Duty  of  railroad  company  as  to,  see 
Railroads,  1. 

FUVALITY  OF  DECISION. 

For  purpose  of  appeal,  see  Appeal  and 
Error,  !• 

FIREMEN. 

Injury  to  by  electric  shock  while  at* 
tempting  to  put  out  fire»  see  Eleo* 
tricity,  2-6;   Evidence,  43. 

FIRES. 

Liability  for  injury  to  infant  by,  see 
Evidence,  35,  37;  Negligence,  9,  10; 
Proximate  Cause,  1. 

Proximate  cause  of  injury  from,  see 
Proximate  Cause. 

FISHERIES. 

Validity  of  grant  of  exclusive  right  of 
fishery  to  shore  owner,  see  Consti- 
tutional Law,  6. 

Discrimination  against  nonresidents  of 
county  in  regulations  as  to,  see 
Constitutional  Law,  7. 

1.  A  municipal  corporation  has  no 
power  to  forbid  the  taking  of  fish  with  a 
net  from  tide  water  within  its. limits  within 
a  certain  distance  from  wharve»,  for  the 
purpose  of  making  them  more  advantageous 
places  from  which  to  fish.  Ex  parte  Bailey, 
31:  534,  101  Pac.  441,  156  Cal.  472. 

2.  That  principle  of  the  common  law  of 
England  which  vested  the  title  to  ponds, 
and  the  right  of  fishing  and  fowling  there- 
on, in  the  riparian  owner,  was  never  in 
force  in  Maine  so  far  as  ponds  of  more 
than  10  acres  in  extent  were  concerned,  but 
in  that  state  the  right  to  free  fishing  anrl 
fowling  on  such  ponds  has  always  belonged 
to  the  public,  or  if  it  has  not  always  ex- 
isted, it  has  become  vested  in  the  public 
by  the  acquiescence  of  the  riparian  owners. 
Conant  v.  Jordan,  32:434,  77  Atl.  938,  — 
Me.  ' — .  (Annotated) 

3.  A  shore  owner  cannot  acquire  a  sev- 
eral fishery  in  tide  water  as  against  the 
public,  by  a  custom  among  fishermen  that 
the  shore  owner  who  shall  clear  out  a  fish- 
ing place  in  front  of  his  property  shall 
have  the  exclusive  right  of  fishing  there. 
Hume  V.  Rogue  River  Packing  Go.  31:  396, 
92  Pac.  1065,  51  Or.  237. 

4.  The  state  does  not,  by  reserving  by 
statute  the  right  to  regulate  the  building 
of  wharves  or  the  taking  of  shellfish  when' 
81  L.RA..(N.S.) 


granting  lands  covered  by  tide  water  to 
an  individual,  convey  to  him  the  exclusive 
right  to  take  floating  fish  over  such-  land, 
although  his  deed  contains  a  warranty 
clause.  Hume  v.  Rogue  River  Packing  Co. 
31:  396,  92  Pac.  1066,  61  Or.  237. 

6.  Where  the  owner  of  land  bordering 
on  waters  which  are  navigable  in  fact  has 
no  title  to  the  soil  under  them,  .the  right 
of  fishery  as  well  as  that  of  navigation  in 
in  the  public,  and  not  in  him.  Hume  v. 
Rogue  River.  Packing  Co.  31:  396,  92  Pac. 
1066,  61  Or.  237.  (Annotated) 

6.  Where  the  state  has  never  author- 
ized the  ^rant  of  an  exclusive  right  of  fisli- 
ery  in  tide  waters,  no  prescriptive  right 
thereto  can  be  acquired,  since  the  presump- 
tion of  grant  which  is  the  basis  thereof 
cannot  exist.  Hume  v.  Rogue  River  Pack- 
ing Oo.  31:  396,  92  Pac.   1066,  61  Or.  237. 

7.  The  exercise  of  a  fishing  right  by 
means  of  nets,  not  affixed  to  the  soil  in 
front  of  his  property,  by  the  owner  of  land 
bordering  on  tide  water,  is  not  adverse  to 
the  public  and  the  state,  since  he  is  merely 
exercising  a  right  to  which  he  is  entitled 
as  one  of  the  public,  and  it  is  immaterial 
that  he  warns  intending  fishermen  away. 
Hume  V.  Rogue  River  Packing  Co.  31:  396, 
92  Pac.  1066,  61  Or.  237. 

FITNESS. 

Implied  warranty  as  to,  see  Sale,  3. 

FLOOD. 

Proximate    cause   of  Injury   resulting 
from,  see  Proximate  Cause,  8. 

FOOD. 

Ordinance  providing  for  inspection  of, 
see  Commerce,  2. 

FOREIGN  CORPORATIONS. 

See  Corporations,  14. 

FORFEITURE. 

Of  stock  for  nonpa3nfnent  of  assess- 
ments,   see    Corporations,    6,    7. 

FORGERY. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc.,  2,  3. 

FORMER  JEOPARDY. 

See  Criminal  Law,  7-9. 

FOWIilNG. 

On  ponds,  rights  as  to,  see  Fisheries, 
2. 

FRANCHISE. 

Judicial  sale  of  right  to  use  of  wharf 
franchise,   see  Judicial  Sale. 

FRAUD  AND  DECEIT. 

Rescission  of  subscription  to  stock  be- 
cause of,  see  Corporations,  4,  6; 
Pleading,  4,  8,  9. 

Damages  in  case  of  repudiation  of  con- 
tract of  sale  because  of,  see  Dam- 
ages, 3,  10. 

Estoppel  by,  see  Estoppel,  2. 
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Evidence  to  show,  eee  Evidence,  22,  34. 

Necessity  of  fraud  in  securing  posses- 
sion of  chattels  to  make  one  guilty 
of  larceny,  see  Larceny,  2. 

Of  infant  in  misrepresenting  his  age 
to  employer,  see  Master  and  Serv- 
ant, 3. 

As  to  false  pretenses,  see  False  Pre- 
tenses. 

As  to  fraudulent  conveyances,  see 
Fraudulent   Conveyances. 

FRAUDULENT  CONVEYANCES. 

1.  Failure  to  make  delivery  does  not, 
as  against  creditors  of  the  seller,  ii  coten- 
ant,  avoid  the  sale  of  an  undivided  interest 
in  property  which,  at  the  time  of  the  sale 
is  in  the  possession  of  the  other  cotenant, 
under  a  statute  providing  that  every  trans- 
fer of  personalty  by  one  in  possession  or 
control  shall  be  conclusively  presumed  to 
be  fraudulent  if  not  followed  by  actual  and 
continued  change  of  possession.  Love  ,  v. 
Schmidt,  31:116a,  110  Pac.  665,  —  Okla. 
— ^  (Annotated) 

2.  Formal  delivery  to  the  purchaser 
of  an  undivided  interest  in  grain  stacked 
on  premises  rented  by  the  purchaser  from 
the  owner  of  the  remainder  of  the  grain  is 
not  necessary  to  render  the  sale  valid  as 
against  creditors  of  the  vendor,  as  in  such 
case  formal  delivery  would  be  but  a  vain 
act.  Love  v.  Schmidt,  31:  ii6a,  110  Pac. 
665,  —  Okla.   — . 

FREIGHT  CARRIERS. 

See  Carriers,  26-33. 

FRIGHT. 

Injury  to  frightened  horse  on  bridge, 
see  Bridges,  3;  Trial,  11. 

Of  horses  on  highway,  see  Highways, 
8. 

Proximate  cause  of  injury  by,  see 
Proximate  Cause,  5. 

Of  horse  at  railroad  crossing,  see  Rail- 
roads, 3. 

GAME  LAWS. 

As  to  fish,  see  Fisheries. 

GARNISHMENT. 

L  Failure  of  the  holder  of  a  note  to 
secure  which  the  maker  has  assigned  fees 
to  be  earned  by  him  as  a  public  officer,  to 
credit  the  fees  as  they  accrue,  will  not 
prevent  his  holding  them  against  a  gar- 
nishee, if  they  are  in  possession  of  the  as- 
signee. Roesch  V.  W.  B.  Wbrthen  Co.  31: 
374,  130  S.  W.  561,  —  Ark.  — 

2.  An  assignment  by  a  public  officer 
of  the  fees  to  be  earned  by  him  through  the 
exercise  of  his  office  may  become  eflfective 
as  the  fees  accrue,  so  as  to  take  precedence 
of  a  garnishment  subsequently  levied. 
Roesch  V.  W.  B.  Worthen  Co.  3i:374»  130 
S.  W.  661,  -r-  Ark.  — ,  (Annotated) 

<3AS. 

Explosion   of,   as   proximate   cause    of 
injury,  see  Proximate  Cause,  2. 
31  L.R.A.{N.S.) 


A  gas  company  will  not  be  permit- 
ted to  enforce  a  rule  requiring  security 
from  unknown  or  irresponsible  consumers 
before  it  will  undertake  to  serve  them, 
against  one  who  has  always  been  prompt 
in  the  settlement  of  his  accounts,  but  who 
disputed  a  bill  and  prevailed  in  the  ac- 
tion to  enforce  it,  and  where  it  is  evident 
that  the  rule  was  not  resorted  to  in  good 
faith,  but  from  spite.  Phelan  v.  Boone, 
Gas  Co.  31:  319,  125  N.  W.  208,  —  Iowa, 
—  (Annotated) 

GOOD  FAITH. 

As  question  for  jury,  see  Trial,  4. 

GRANT. 

Of   land   under  water,  see  Waters,   1. 

GUARANTY. 

1.  One  who  indorses  a  promissory 
note:  "For  value  received,  I  hereby  guar- 
antee the  payment  of  the  within  note  and 
hereby  waive  presentment,  demand,  pro- 
test, and  notice  of  protest,''  and  receives 
no  consideration  or  benefit  from  the  loan 
made  to  the  principal  debtor  upon  the  exe- 
cution of  the  note,  is  a  guarantor  of  pay- 
ment. Northern  State  Bank  v.  Bellamy, 
31:  149,  125  N.  W.  888,  —  N.  D.  — . 

2.  A  guarantor  of  payment  of  a  prom- 
issory note  is  ^'secondarily  liable"  thereon 
within  the  meaning  of  a  statute  providing 
that  a  person  secondarily  liable  upon  a 
negotiable  instrument  is  discharged  by  an 
extension  of  time  to  the  principal  debtor 
without  his  consent.  Northern  State  Bank 
V.  Bellamy,  31:  149,  126  N.  W.  888,  —  N. 
D.  — ^.  (Annotated) 

HABEAS  CORPUS. 

Presumption  as  to  regularity  of  crim- 
inal proceedings,  see  Evidence,  14. 

1.  Thfi  Texas  court  of  criminal  appeals 
has  power  to  grant  writs  of  habeas  corpus 
whenever  a  person  is  held  in  custody  with- 
out lawful  authority.  Ex  parte  Gould,  31: 
835,  132  S.  W.  364,  —  Tex.  Crim.  Rep.  — . 

2.  The  writ  of  habeas  corpus  is  not 
intended  for  the  correction  of  errors  or 
mere  irregularities,  and  cannot  be  substi- 
tuted for  an  appeal  or  writ  of  error.  Ex 
parte  Talley,  31:  805,  112  Pac.  36,  —  Okla. 
Crim.  Rep.  — . 

3.  Where  a  petitioner  is  imprisoned 
under  a  judgment  of  conviction  for  crime, 
imless  the  court  was  without  jurisdiction 
to  render  the  particular  judgment,  and  the 
judgment  is  void  and  not  merely  voidable, 
relief  cannot  be  had  by  habeas  corpus,  how- 
ever numerous  and  gross  may  have  been 
the  errors  committed  during  the  trial  or  in 
the  proceedings  preliminary  thereto.  Ex 
parte  Talley,  31:  805,  112  Pac.  36,  —  Okla. 
Crim.  Rep.  — , 

4.  Habeas  corpus  will  not  lie  to  re- 
lease a  person  convicted  of  misdemeanor, 
although  the  court  refused  to  quash  the 
information  because  not  verified  as  required 
by  statute.  Ex  parte  Talley,  31:  805,  112 
Pac.  36,  —  Okla.  Crim.  Rep.  — w 
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5.  A  conviction  of  misdemeanor  or  an 
unverified  information  is  not  so  far  void 
that  accused  can  be  released  on  habeas 
corpus,  although  the  statute  requires  in- 
formations to  be  verified.  Ex  parte  Tal- 
ley,  31:805,  112  Pac.  36,  —  Okla.  Crim. 
Rep.  — . 

HARMLESS  ERROR. 

See  Appeal  and  Error,  18-24. 

HAZARD. 

See  Insurance,  7. 

HEALTH. 

Inspection  laws  as  interference  with 
interstate  commerce,  see  Com- 
merce, 2. 

HEARING. 

Necessity  of,  before  removal  from  of- 
fice, see  Officers,  4. 

HEARSAY. 

Evidence   of,   see   Evidence,  30-37. 

HIGHWAYS. 

Destruction  of  easement  of  access  to 
as  element  of  damages  in  eminent 
domain  case,  see  Damages,  7. 

Injury  to  highway  bridge  bv  construc- 
tion of  dams,  see  Dams. 

By    dedication,    see    Dedication,    2. 

Effect  of  bill  to  foreclose  mortgage  up- 
on property  across  which  mort- 
gagor nas  dedicated  highway  to 
bar  rights  of  municipality  under 
dedication,  see  Judgment,  6. 

Establishment  by  eminent  domain,  see 
Eminent  Domain,  1. 

Injury  to  property  by  obstruction  of 
surface  water  in  constructing,  see 
Eminent  Domain,  2;  Evidence,  42. 

Injunction  against  dam  Injuring  high- 
way bridge,  see  Injunction,  1,  4, 
5. 

1.  The  fee  to  the  streets  in  the  original 
town   of  Chicago  rests  in  the  city  of  Chi- 
cago.    Tacoma  Safetv  Deposit  Co.  v.  Chi- 
oapo,  31 :  R68,  93  N.  E.  153,  247  111.  192. 
Rights  of  licensee. 

2.  Permission  by  a  municipality  to 
merchants  to  erect  hitching  posts  in  the 
street  near  their  places  of  business  may  be 
revoked  at  any  time,  even  though  the  posts 
have  been  maintained  for  more  than  twenty 
voars.  Lacev  v.  Oskaloosa,  31:853,  121 
X.    W.   542,   143   Iowa,   704. 

Uses:  what  allowed  in,  generally. 

Municipal  regulations  as  to,  see  Mun- 
icipal   Corporations,    1-5. 
Title  of  statute  regulating  vehicles,  see 
Statutes,  '2. 

3.  Under  a  statute  requiring  slow- 
moving  vehicles  to  keep  to  the  right  side 
of  the  street  at  points  where  traffic  is  large 
or  the  streets  are  usually  congested,  a  con- 
viction may  be  had  for  driving  a  heavily 
loaded  vehicle  along  the  center  of  such  a 
«treet,  although  at  the  time  of  the  com- 
mission of  the  offense  no  other  vehicles 
31  L.R.A.(N.S.) 


were  moving  on  the  street,  and  the  accused 
was  not  blocking  anv  traffic,  but  merely 
drove  on  that  part  of  the  street  most  con- 
venient for  him.  State  v.  Bussian,  31: 
68a,  127  N.  W.  495,  HI  Minn.  488. 

4.  The  legislature  may  require  slow-- 
moving  vehicles  to  keep  to  the  right  side 
of  the  street  at  points  where  traffic  is 
large  or  the  streets  are  usually  congested, 
notwithstanding  there  may  be  times  when 
such  streets  at  such  points  are  free  from 
heavy  traffic  or  congestion.  State  v.  Bus- 
sian, 31:682,  127  N.  W.  495,  HI  Minn. 
488.  (Annotated) 
Rights  as  to  trees  in  street. 

5.  Municipal  officers  in  charge  of  the 
grading  and  improvement  of  a  city  street 
who,  without  obtaining  the  consent  of  the 
city  council  as  required  by  ordinance,  pur- 
suant to  an  arbitrary  decision  not  made 
in  good  faith,  cut  down  as  a  nuisance  shade 
trees  of  an  abutting  owner  which  were 
growing  in  the  parking  of  the  street,  where 
there  was  no  reason  or  public  necessity 
for  cutting  the  trees,  which  in  fact  were 
not  a  nuisance,  are  personally  liable  to  the 
owner  thereof  for  the  resulting  injury. 
Remington  v.  Walthall,  31 :  957,  108  Pao. 
112,  82  Kan.  234. 

6.  A  municipal  corporation  may,  by 
resolution  of  its  council,  direct  the  officers 
in  charge  of  the  grading  of  a  street  not  to 
cut  down  certain  shade  trees  thereon  imtil 
such  action  has  been  authorized  by  the  city 
council.  Remington  v.  Walthall,  31:  957, 
108  Pac.  112,  82  Kan.  234. 

7.  An  ordinance  requiring  the  removal 
of  a  tree  which  interferes  with  the  sidewalk 
on  a  much-used  portion  of  the  main  street 
of  the  town,  and  is  unsightly,  is  authorized 
by  statutes  empowering  the  municipality 
to  pass  ordinances,  which  do  not  conflict 
with  the  Constitution  and  laws  of  the  state, 
to  enforce  local  police  regulations,  to  order 
any  work  deemed  necessary  to  be  done  upon 
the  sidewalks  of  the  town,  and  cause  to  be 
removed  any  obstructions  in  the  streets; 
and  cantiot  be  annulled  for  unreasonable- 
ness, although  the  tree  has  some  value  to 
the  abutting  property  owner  for  purposes 
of  shade,  and  poles  and  other  trees  are 
permitted  to  remain  along  the  street*  La- 
grange v.  Overstreet,  31:  951,  132  S.  W. 
169,  —  Ky.  — .  (Annotated) 
liiability  for  injuries  on. 

Injury  by  automobile  on,  see  Auto- 
mobiles. 

Injury  to  traveler  by  explosion  of  pea- 
nut roaster,  see  Municipal  Cor- 
porations, 10. 

Proximate  cause  of  injury,  see  Proxi- 
mate  Cause,  5. 

Fright  of  horse  at  railroad  crossing, 
see  Railroads,  3. 

Liability  for  injury  by  street  car,  see 
Street  Railways. 

8.  A  road  contractor  whose  machinery 
for  the  preparation  of  materials  for  his 
work  is  of  the  usual  kind,  and  located  by 
the  side  of  the  road  where  it  may  lawfully 
be,  is  not  liable  for  injury  to  one  attempt- 
ing to  drive   a  horse  past  it,  merely   be- 
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cause  an  automatic  safety  TaJve  upon  the 
engine  lets  go  just  as  he  is  passing,  and 
frightens  his  horse,  so  that  it  shies  and 
brings  him  in  contact  with  a  passing 
vehicle,  throwing  him  from  the  carriage. 
'  Lane  Bros.  Co.  v.  Barnard,  31 :  1209,  69  S. 
E.   969,  —  Va.  — ,  (Annotated) 

HITCHING  POSTS. 

In  highway,  see  Highways,  2;  Munici- 
pal Corporations,  2-4. 

HOMICIDE. 

Right  to  bail  of  person  accused  of,  see 

Bail  and  Recognizance. 
Effect    of    intoxication,    see    Criminal 

Law,  3. 
Presumption  of  innocence  of  accused, 

see  Evidence,  6,  7. 
Waiver    by    accused    of    rights    aa    to 

trial  by  jury,  see  Jury,  3. 

If  one  points  a  loaded  gun  and  dis- 
charges it  in  a  direction  other  than  at  a 
person  who  is  in  fact  killed  by  the  bullet 
reaching  his  person,  glancing  from  another 
object,  that  one  is  yet  guilty  of  a  homi- 
cidal offense,  if  he  knew,  or  ought  reason- 
ably to  have  known,  that  his  conduct  was 
dangerous  to  human  life  and  yet  he  acted 
regardless  thereof.  Oborn  v.  State,  31:966, 
126  N.  W.  737,  143  Wis.  249. 

HORSES. 

•  See   Animals. 

HOSPITAIi. 

As  nuisance,  see  Nuisances,  2. 

HOURS  OF  LABOR. 

Statutory  limits  of  hours  of  labor  as 
defense  to  carrier  for  delay  in 
transportation  of  passenger,  see 
Carriers,   8. 

In  general,  see  Master  and  Servant,  1. 

HUSBAND  AND  WIFE. 

Acknowledgment  of  deed  by  married 
woman,  see  Acknowledgment. 

As  to  dower,  see  Dower. 

Admissibility  of  statements  between, 
see  Evidence,  30. 

Competency  of,  as  witnesses,  see  Wit- 
nesses, 1. 

Commniiity  property. 

Error  in  excluding  evidence  on  ques- 
tion as  to,  see  Appeal  and  Error, 
19. 
Presumptions  and  burden  of  proof  as 
to  community  property,  see  Evi- 
dence, 13. 
Opinion    evidence    as    to    character    of 

property,  see  Evidence,  26. 
Evidence  of  admissions  against  interest 

by  wife,  see  Evidence,  29. 
Inconsistency    of   evidence    as    to,    see 

Evidence,  52. 
1.  The  fact  that  the  title  to  the  land 
owned  bv  a  man  at  the  time  of  his  mar- 
riage  was  not  perfected  by  a  conveyance 
from  the  source  of  paramount  title  until 
after  that  event  does  not  destroy  its  charac- 
31  L.R.A.(N.S.) 


ter    as   separate   estate.     Re   Pepper,   51: 
xoga,  112  Pac.  62,  —  Cal.  — , 

2.  The  profits  secured  by  a  man  in  eoD- 
ducting  a  nursery  on  land  forming  part  of 
his  separate  estate  are  his  separate  prop- 
erty under  a  statute  providing  that  all 
property  owned  by  him  at  the  time  of  his 
marriage,  together  with  the  issues  and 
profits  thereof,  is  his  separate  estate.  Re 
Pepper,  31:  1092,  112  Pac.  62,  —  Cal.  — , 

(Annotated) 
Conveyance  to  hnsband. 

3.  Where  the  statute  requires  a  hus- 
band to  join  in  his  wife's  deed,  she  cannot 
make  a  conveyance  directly  to  him,  al- 
though he  joins  in  the  deed.  Alexander 
V.  Shalala,  31:  844,  77  AtL  554,  228  Pa. 
297.  (Annotated) 
Actions  between. 

4.  A  married  woman  cannot  confer  up- 
on an  assignee  the  right  to  sue  her  husband 
upon  a  contract  obligation  which  she  holds 
against  him,  although  she  has  power  to 
contract  with  reference  to  her  personal  es- 
tate, and  is  authorized  to  prosecute  suits- 
at  law  in  her  own  name  for  the  preserva- 
tion and  protection  of  her  property  and 
personal  rights,  since  this  does  not  include- 
authority  to  maintain  suits  against  her 
husband.  Perkins  v.  Blethen,  31:  1x481  7& 
Atl.  574,  —  Me.  — .  (AnnoUted) 

BryPOTHETICAIi    QUESTIONS. 

Review  on  appeal  of  discretion  as  to 
admitting,  see  Appeal  and  Error, 
9. 

In  general,  see  Evidence,  23. 

ICE  PliANT. 

Power  of  city  to  operate,  see  Constitu- 
tional Law,  11,  12;  Municipal  Cor- 
porations,  7,  8. 

IDEXTIFICATIOX. 

Of  articles  sold,  see  Contracts,  3. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  6,  7. 

IMPLIED    GIFT, 

By  will,  see  Wills,  2. 

IMPROVEMENTS. 

Allowance  for,  in  ejectment,  see  Eject- 
ment. 

Recovery  for,  on  rescission  of  land  con* 
tract,  see  Vendor  and  Purchaser^ 
2. 

IMPUTED  NOTICE. 

See  Notice. 

INCEST. 

Relationship  by  consanguinity  Ib- 
necessary  to  bring  persons  within  the*  pro- 
visions of  a  statute  providing  for  the 
punishment  of  sexual  intercourse  between 
uncle  and  niece,  where  the  limitations  on 
marriage  are  confined  to  kindred;  and  such 
intercourse  between  a  man  and  the  daugh> 
ter   of   his   wife's   sister   is   therefore   not 
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punisliable    tinder    the    statute.     State    v. 
Tucker,  31:  77a,  93  N.  E.  3,  —  Ind.  — . 

(Annotated) 

INOOMPETEXT   PERSONS. 

Competency  to  commit  crime,  see  Crim- 
inal Law,  1,  2. 

Evidence  on  question  of  competency, 
see  Evidence,  39. 

Sufficiency  of  proof  of  insanity,  see 
Evidence,  53. 

Conclusiveness  of  decision  against  «o- 
cused  on  special  issue  as  to  in- 
sanity, see  Judgment,  1. 

Bight  of  one  accused  of  crime  to  have 
question  of  sanity  tried  by  jury, 
see  Jury,  1. 

Rights  of  one  accepting  stock  of  insane 
stranger  as  collateral  to  loan,  see 
Pledge  and  Collateral  Security,  2. 

Question  for  jury  as  to  sanity,  see 
Trial,  3. 

Incompetency  of  witness,  see  Witness- 
es, 1. 

INCREASED  HAZARD. 

To  insure,  see  Insurance,  7. 

INDEBTEDNESS. 

Of  municipality,  see  Municipal  Cor- 
porations, 6. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

First  objecting  to  sufficiency  on  ap- 
peal, see  Appeal  and  Error,  12. 

Review  of  discretion  as  to  permitting 
withdrawal  of  plea  of  not  guilty 
and  attack  indictment  for  du- 
plicity, see  Appeal  and  Error,  7. 

Core  of  error  in  preventing  attack  on, 
for  duplicity,  see  Appeal  and  Er- 
ror, 16. 

Verillcation. 

Habeas  corpus  to  relaase  person  con- 
victed on  an  unverified  informa- 
tion, see  Habeas  Corpus,  4,  5. 

1.  The  requirement  that  an  infornuk- 
tion  for  a  misdemeanor  be  verified  being  in- 
tended for  the  personal  benefit  of  the  de- 
fendant, he  may  waive  the  same;  and  he 
does  so  by  pleading  to  the  information 
without  moving  to  quash  or  set  it  aside. 
Ex  parte  Talley,  31:  805,  112  Pac.  36, — 
Okla.  Crim.  Rep.  — .  (Annotated) 
Description  of  offense. 

2.  An  indictment  for  forgery  must  set 
out  a  literal  copy  of  the  instnunent  al- 
leged to  having  been  forged  unless  the  in- 
strument is  in  possession  of  accused,  is  lost, 
destroyed,  or  for  some  other  reason  is  not 
available  to  the  grand  jury,  and  therefore 
an  indictment  which  purports  to  give  only 
the  substance  of  the  instrument,  w^ithout 
showing  that  the  instrument  is  not  acces- 
sible, is  fatally  defective,  although  the  in- 
strument is  in  fact  set  out  in  h(BC  ^erha. 
People  ▼.  Tilden,  31:  215,  90  N.  E.  218,  242 
111.  536.  (Annotated) 

3.  An  indictment  for  the  ofTense  de- 
fined by  statute  as  the  uttering  and  pub- 
lishing as  true  of  an  instrument  the  false 
making  of  which  constitutes  forgery  need 
31  L.R.A.(N.S.) 


I  not  designate  the  person  to  whom  the  in- 
strument was  uttered  and  passed,  or  the 
facts  constituting  the  alleged  uttering, — ^at 
lease,  where  by  statute  the  person  intended 
to  be  defrauded  need  not  be  named  in  in- 
dictments for  offenses  to  constitute  which 
an  intent  to  defraud  is  required.  State  v. 
Weaver,  31:  1046,  128  N.  W.  559,  —  Iowa, 
— .  (Annotated) 

4.  A  prosecution  for  the  offense  de- 
scribed by  a  statute  providing  that  one 
finding  lost  property  and  appropriating  it 
to  his  own  use,  with  means  of  finding  the 
owner  but  without  effort  to  do  so,  is 
guilty  of  larceny,  need  not  be  by  informa- 
tion drawn  under  that  section,  but  the  in- 
formation may  charge  larceny  generally. 
Berry  v.  State,  31:849,  111  Pac.  676,  — 
Okla.  Crim.  Rep.  — . 

Sufficiency  to  support  conviction. 

5.  The  mere  fact  that  the  bill  of  par- 
ticulars to  a  charge  of  larceny  in  selling 
collateral  securities  without  authority 
states  facts  showing  that  accused,  at  the 
time  of  taking  the  pledge,  expressed  an  in- 
tention of  repTedging  it  as  collateral,  where- 
as he  intended  to  sell  it,  does  not  require 
proof  of  larceny  by  obtaining  property  by 
false  pretenses.  Com.  v.  Althause,  31:  999, 
93  N.  E.  202,  207  Mass.  32. 

INDORSEMENT. 

Of  money  order,  see  Money  Order. 

INFANTS. 

Evidence  in  action  for  injury  to,  see 
Evidence,  35. 

Unlawful  employment  of,  see  Master 
and  Servant,  2-4. 

Assumption  of  risk  by  infant  em- 
ployees, see  Master  and  Servant, 
6. 

Contributory  negligence  of  infant  em- 
ployees, see  Master  and  Servant, 
6.  . 

Master's  liability  for  injury  by  serv- 
ant to  boy  attempting  to  catch  a 
ride  on  wagons,  see  Master  and 
Servant,  7. 

Negligence  toward,  generally  se^  Neg* 
ligence,  1,  3-10. 

Relation  of,  to  parent,  generally,  see 
Parent  and  Child. 

Proximate  cause  of  injury  to,  see 
Proximate  Cause,   I. 

Contributory  negligence  of  boy  injured 
by  street  car,  see  Street  Railways, 
6. 

INFORMATION. 

See   Indictment,   etc. 

INJUNCTION. 

Costs  on  appeal,  see  Appeal  and  Er- 
ror, 26. 

Against  issuing  and  sale  of  municipal 
bonds,  see  Bonds,  4. 

Injury  or  inconvenience  to  defendant. 

1.  The  doctrine  of  comparative  equi- 
ties will  not  prevent  the  issuance  of  an 
injunction  against  the  wrongful  mainten- 
ance of  a  dam  to  the  injury  of  a  highway 
bridge  although  its  removal  will  injure  its 
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owner  to  the  extent  of  $3,000,  while  the  in- 
jury to  the  bridge  from  its  continuance 
would  not  amount  to  more  than  $25  a  year. 
Bristol  y.  Palmer,  31 :  881,  74  Atl.  332,  83 
Vt.   54.  (Annotated) 

Contract  rights. 

2.  Injunction  lies  to  prevent  an  em- 
ployee whose  position  gives  him  possession 
of  his  employer's  trade  secrets  from  vio- 
lating his  contract  not  to  enter  the  service 
of  a  rival  concern  within  the  duration  of 
the  contract,  although  the  contract  also 
provides  that  he  may  be  discharged  upon 
thirty  days'  notice,  and  he  gained  a  por- 
tion of  his  knowledge  of  the  business  be- 
fore the  contract  was  made.  McCall  Co. 
V.  Wright,  31 :  249,  91  N.  E.  516,  198  N.  Y. 
143.  (Annotated) 
Illegal  or  tortions  acts. 

3.  A  solicitor  for  a  merchant,  who 
works  on  certain  routes,  selling  goods  to 
customers  on  a  conunission,  may,  in  case 
he  appropriates  the  list  of  customers  up- 
on engaging  to  work  for  a  rival  merchant, 
be  compell^  to  return  the  list,  and  be  en- 
joined from  using  it  or  a  copy  of  it,  or 
showing  it  to  others.  Grand  Union  Tea 
C6.  V.  Dodds,  31;  260,  128  N.  W.  1090,  — 
Mich.  — .  (Annotated) 
As  to  bridges. 

4.  There  is  no  adequate  remedy  at  law 
which  will  prevent  the  issuance  of  an  in- 
junction to  remove  a  dam  which  will  in- 
jure a  bridge  about  $25  a  year.  Bristol 
V.  Palmer,  31:  881,  74  Atl.  332,  83  Vt.  54. 

5.  The  rule  that  the  law  does  not  care 
for  trifles  does  not  apply  to  prevent  the 
issuance  of  an  injunction  against  the 
maintenance  of  a  dam  which  will  damage 
a  public  bridge  about  $25  per  year.  Bristol 
v.  Palmer,  31 :  881,  74  Atl.  332,  83  Vt.  54. 
Preliminary  and  interlocutory  injunc- 
tion. 

6.  A  consumer  may,  by  filing  an  in- 
demnity bond,  enjoin  a  city  which  is  fur- 
nishing its  inhabitants  with  water,  from 
shutting  off  his  supply  under  a  regulation 
providing  that,  if  any  party  shall  refuse 
or  neglect  to  pay  the  rent  charged  when 
due,  the  water  shall  be  turned  off  until 
all  back  rent  and  damages  shall  be  paid, — 
pending  a  determination  by  the  courts  of 
the  correctness  of  the  charge,  where  he  has 
good  grounds  for  disputing  the  correctness 
thereof,  and  especially  where  to  turn  off 
the  water  would  result  in  irreparable  in- 
jury. Mansfield  v.  Humphreys  Mfg.  Co. 
31:  301,  92  N.  E.  233,  82  Ohio  St.  216. 
Parties. 

7.  Residents  and  taxpayers  in  a  school 
district^  being  patrons  of  a  free  public 
school  therein,  suing  for  themselves  and 
all  others  similarly  circumstanced,  may 
enjoin  the  use  of  a  school  lot  for  the  pro- 
duction of  oil  and  gas,  under  an  unauthor- 
ized and  void  lease  made  by  board  of  edu- 
cation thereof.  Herald  v.  Board  of  Educa- 
tion, 31:  588,  65  S.  E.  102,  65  W.  Va.  765. 

INNOCENCE. 

Presumption  of,  see  Evidence,  6^  7. 

INSANITY. 

See   Incompetent   Persons^ 
31  L.RA.<N.S.) 


INSOIiVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 

Rescission  of  subscription  to  stock  aft- 
er insolvency  01  corporation^  sea 
Corporations,  5. 

Effect  of,  on  right  to  rescind  subscrip- 
tion to  stock  for  fraud,  see  Pleaa- 
ing,  4,  8,  9. 

Ab  to  receivers,  see  Receivers. 


INSPECTION. 

Right  of  carrier  to  demand,  see  Cani* 
ers,   27. 

Inspection  laws  as  interference  witb 
interstate  commerce,  see  Com- 
merce, 2. 

In  general,  see  Discovery  and  Inspee* 
tion. 

INSTRUCTIONS. 

In  general,  see  Trial,  17-29. 

TNSURANOB. 

Interference  with  constitutional  rfghft 
to  contract,  see  Constitutional 
Law,  15. 

Trust  for  voting  stock  of,  see  Corpora- 
tions, 12. 

Parol  evidence  as  to  contract,  see  Evi- 
dence, 18. 

Sufilciency  of  pleading  in  action  on 
policy,  see  Pleading,  6,  7. 

Implied  bequest  of  proceeds  of  life  in- 
surance policy,  see  Wills,  2. 

1.  A  voluntery  association  issuing 
benefit  certificates  is  not  entitled  to  the 
benefit  of  a  statute  providing  that  societies 
founded  under  it  shall  be  corporations,  and 
if  intended  to  benefit  widows  and  orphans 
of  members  shall  not  be  deemed  insurance 
compjinies.  Head  Camp  Pacific  Jurisdic- 
tion V.  Sloss,  31:  831,  112  Pac.  49^  —  Coio. 

2.  A  benefit  certificate  in  which  the 
beneficiary  may  be  anyone,  even  a  stranger, 
dependent  upon  the  holder,  is  not  within 
a  statute  providing  that  societies  intended 
to  benefit  widows,  orphans,  heirs,  and  de- 
visees of  members  shall  not  be  deemed  in- 
surance companies.  Head  Camp  Pacific  Ju- 
risdiction V.  Sloss,  31:  83X,  112  Pac.  49,  — 
Colo.  — . 

Validity  of  policy. 

3.  A  contract  of  insurance  of  whisky 
stored  in  Iowa  is  not  void  because  it  tends 
to  assist  the  insured  to  violate  the  public 
policy  and  laws  of  Iowa  against  the  posses- 
sion and  sale  of  intoxicating  liquors  there- 
in. Mechanics  Ins.  Co.  v.  C.  A.  Hoover 
Distilling  Co.  31:  873,  182  Fed.  590,  —  C. 
C.  A.  — ,  (Annotated) 
Constitution,  rules,  and  by-laws. 

4.  Power  reserved  by  a  mutual  bene- 
fit society  to  amend  ite  laws  does  not  au- 
thorize it  to  decrease  the  benefite  to  which 
a  member  is.  entitled  bv  the  terms  of  his 
contract,  such  as  the  right  to  relief  from 
assessments  upon  reaching  a  specified  age 
or  in  case  of  disability,  and  to  advance  pay- 
mento  on   the  policy  under  certaia  eoBc&* 
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tions.     Wright  y.  Knights  of  the  Macca- 
bees, 31:  423,  89  N.  E.  1078,  196  N.  Y.  391. 

(Annotated) 
Cancelation. 

5.  A  misstatement  by  an  applicant  of 
fire  insurance  as  to  the  nature  of  his  title 
is  a  delinquency  within  the  meaning  of  a 
mortgagee  clause  attaclied  to  the  policy/, 
which  provides  that  notice  of  delinquency 
on  the  part  of  insured  will  be  given  the 
mortgagee  before  any  suspension  ur  can- 
celation is  made  affecting  his  interest. 
People's  Sav.  Bank  v.  Ketail  Merchants' 
Mut.  F.  Ins.  Asso.  31:  455,  123  N.  W.  19A, 
—  Iowa,  — . 

Title  and  encumbrance. 

6.  The  easement  of  support  which  an 
owner  of  one  half  of  a  party  wall  has  in 
the  other  half  is  covered  by  a  policy  of  in- 
surance covering  his  building  supported  by 
such  wall,  together  with  its  foundations 
and  his  half  interest  in  the  wall,  and  the 
insurer  is  therefore  liable  for  injury  to 
such  easement  of  support  by  fire  in  the  ad- 
joining building,  although  the  policy  pro- 
vides that  it  shall  be  void  if  the  interest 
of  the  insured  is  other  than  unconditional 
and  sole  ownership  or  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple.  Nelson  v. 
(Continental  Ins.  Co.  31:  598,  182  Fed.  783, 
~^  \j»  C  A.  ^— . 

Use  and  care  of  property. 

7.  A  mere  possibility  that  an  unsuc- 
cessful attempt  by  an  unknown  person  to 
burn  an  insured  building  may  be  repeated, 
coupled  with  failure  to  take  any  adequate 
measures  to  prevent  it  or  to  notify  the 
insurer,  is  not  an  increase  of  hazard  which 
will  avoid  the  policy,  under  a  provision  that 
it  shall  be  void  if  the  hazard  is  increased 
by  any  means  within  the  control  or  knowl- 
edge of  the  insured.  Williamsburg  City  F. 
Ins.  Co.  V.  Weeks  Drug  Co.  31 :  603,  132 
S.  W.  121,  —  Tex.  — .  (Annotated) 
Premiums  and  assessments. 

Parol  evidence   in  suit  upon  due  bill 
for  premium,  see  Evidence,  18. 

8.  A  mutual  benefit  society  cannot  de- 
ny, as  against  a  member  whose  assessment 
rate  it  has  undertaken  to  raise,  the  adop- 
tion of  a  constitutional  provision  fixing  the 
assessment  rate  according  to  the  age  of 
members  when  admitted,  when  thousands  of 
pamphlets  showing  such  provision  as  part 
of  the  constitution  had  been  sent  to  mem- 
bers. Dowdall  V.  Supreme  Council,  C.  M. 
B.  A.  31:  4i7i  89  N.  E.  1075,  196  N.  Y.  405. 

9.  The  amount  of  each  assessment  stip- 
ulated in  a  mutual  benefit  insurance  con- 
tract cannot  be  raised  by  the  association 
without  the  consent  of  the  member,  al- 
though he  has  agreed  to  comply  with  all 
the  laws,  rules,  and  requirements  of  the 
order,  Dowdall  v.  Supreme  Council  C.  M. 
B.  A.  31:  417,  89  N.  E.  1075,  196  N.  Y.  405. 

(Annotated) 
Risks  and  causes  of  loss,  injury,  and 
death. 
10.  A  mutual  benefit  certificate  is  a  life 
insurance  policy  within  the  meaning  of  a 
statute  withdrawing  from  life  insurance 
31  L.R.A.(N.S.) 


companies  the  defense  of  suicide  of  pglicy 
holders  in  suits  upon  such  policies.     Head 
Camp  Paeific  Jurisdiction  v.  Sloss,  31:  831, 
112  Pac.  49,  —  Colo.  — . 
Extent  of  re<x>very. 

11.  The  liability  of  an  insurer  to  a 
manufacturer  of  whisky  under  a  clause  in 
the  policy  limiting  liability  to  cost  of  re- 
placement is  not  the  cost  of  raw  material 
and  labor,  where  the  manufacture  occupies 
considerable  time,  and  the  value  of  the 
product  increases  with  age,  but  the  cost  of 
replacing  the  article  lost  with  a  like 
product  in  the  most  inexpensive  way,  by 
purchase  or  otnerwise.  Mechanics  Ins.  Co. 
V.  C.  A.  Hoover  Distilling  Co.  31 :  873,  182 
Fed.  590,  —  CCA.  — . 

12.  Where  the  product  insured  has 
changed  in  value  between  the  time  of  its 
manufacture  and  that  of  its  destruction, 
and  its  manufacture  occupies  considerable 
time,  the  manufacturer  is  not  limited  to 
the  cost  of  making  the  article,  but  may  re- 
cover its  actual  cash  value  at  the  time  of 
the  fire,  whether  a  profit  or  a  loss  results 
to  him  from  the  use  of  that  measure  of 
recovery.  Mechanics  Ins.  Co.  v.  C  A. 
Hoover  Distilling  Co.  31:  873,  182  Fed.  690, 
—  CCA.  — . 

Defenses. 

Necessity     of     pleading     defense,     see 

Pleading,  6,  7. 
See  also  supra,  10. 

13.  The  consideration  which  supports  an 
insurance  policy  supports  also  a  mortgagee 
clause  attached  to  it  at  the  time  of  its 
execution,  so  that  recovery  may  be  had  on 
that  clause  if  its  conditions  have  been  com- 
plied with,  although  the  mortgagor  could 
not  have  enforced  the  policy  because  of  his 
default.  People's  Sav.  Bank  v.  Retail  Mer- 
chants' Mut.  F.  Ins.  Asso.  31 :  455,  123  N. 
W.  198,  —  Iowa,  — . 

INTENT. 

Relevancy  of  evidence  on  question  of, 

see  Evidence,  40. 
Giving  effect  to,  in  construing  release, 

see  Release. 
As  question  for  jury,  see  Trial,  4. 

INTEREST. 

SufiSciency  of  tender  to  stop  running 
of,  see  Tender. 

1.  An  administrator  who  negligently  or 
in  bad  faith  unreasonably  delays  the  set- 
tlement of  his  estate  is  liable  to  the  heirs 
and  distributees  for  the  statutory  interest 
upon  all  moneys  in  his  hands  or  under  his 
control  as  such  administrator  from  the 
time  when  such  moneys  should  have  been 
paid  by  him  to  the  date  of  pavment  thereof. 
Re  Bullion,  31:  350,  128  N.  W.  32,  87  Neb. 
700.  (Annotated) 

2.  Interest  does  not  run  upon  an 
amount  due  a  materialman  for  which  ho 
claims  a  mechanics'  lien  until  the  filing 
of  the  lien,  where  his  statement  of  claim 
does  not  show  when  he  was  entitled  to  his 
money,  and  makes  no  claim  for  interest. 
Pittsburgh  Plate  Glass  Co.  ▼.  Leary,  31: 
746,  126  N.  W.  271,  —  S.  D.  — . 
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INTERSTATE  COMMEBCB. 

See  Commerce. 

INTERVENTION. 

Sufficiency  of  pleading  on  intervention 
in  proceedings,  see  Pleading,  4,  S, 
9. 

INTOXICATING  lilQUOR. 

-Right  of  carrier  forbidden  by  statute 
to  transport,  to  inspect  packages, 
see  Carriers,  27. 

Discrimination  in  statutes  as  to,  see 
Constitutional  Law,  6. 

Effect  of  state  laws  on  action  in  Fed- 
eral court  to  recover  liquors  or 
their  valiie,  see  Courts,  6. 

Compelling  production  before  grand 
jury  of  telegrams  ordering,  see 
Discovery  and  Inspection,  1. 

Validity  of  contract  insuring,  see  In- 
surance, 3;  Pleading,  7. 

Extent  of  liability  of  insurer  on  policy 
protecting,  see  Insurance,  11. 

Requirinff  production  before  grand  jury 
of  telegrams  relating  to,  see  Search 
and  Seizure. 

Title  of  statute  regulating,  see  Stat- 
utes, 4. 

Iiocal  option. 

Local  option  law  as  unconstitutional 
delegation  of  power,  see  Constitu- 
tional Law,  4. 

Sufficiency  of  title  of  local  option  stat- 
ute, see  Statutes,  4. 

1.  A  constitutional  provision  that  the 
operation  of  laws  shall  never  be  suspended 
except  by  authority  of  the  general  assembly 
is  not  contravened  by  a  statute  making  the 
question  of  permitting  or  prohibiting  the 
sale  of  intoxicating  liquors  in  the  counties 
of  the  state  depend  upon  popular  vote. 
McPherson  v.  State,  31:  z88,  00  N.  E.  610, 
—  Ind.  — , 

2.  A  statute  making  the  question  of 
permitting  or  prohibiting  the  sale  of  intoxi- 
cating liquors  in  a  county  to  depend  upon 
popular  vote  does  not  contravene  a  con- 
stitutional provision  that  no  law  shall  be 
passed  to  take  effect  upon  any  other  au- 
thority than  that  provided  in  the  Constitu- 
tion, that  is,  its  regular  passage,  approval, 
and  promulgation.  McPherson  v.  State, 
31:  188,  90  N.  E.  610,  —  Ind.  — . 
Licenses. 

Constitutionality  of  statute  withhold- 
ing from  women  permits  to  sell 
liquor,  see   Constitutional  Law,  6. 

3.  A  county  which  has  for  a  fee  granted 
a  license  to  sell  intoxicating  liquors  within 
its  limits  for  a  certain  period  is,  so  far  as 
the  funds  remain  within  its  control,  bound 
to  return  the  unearned  portion  of  the  fee 
if,  before  the  expiration  of  the  prescribed 
period,  the  territory  where  the  business  is 
conducted  becomes  incorporated  as  a  mu- 
nicipal corporation,  which  assumes  the  reg- 
ulation of  the  traffic  within  its  limits,  and 
requires  the  payment  to  it  of  a  fee  for  the 
privilege  of  conducting  the  business.  Bart 
V.  Pierce  County,  31:  11 51,  111  Pac.  582,  — 
Wash.  — . 

31  L.R.A.(N.S.) 


4.  The  mere  appropriation  to  the  school 
fund  of  money  paid  for  a  license  to  sell  in- 
toxicating liquor  does  not  relieve  the  coun- 
ty which  granted  the  license  of  the  duty  of 
returning  the  money  upon  failure  of  the 
license,  if  such  fund  is  subject  to  the  do- 
minion of  the  county  and  the  appropriation 
is  made  merely  for  convenience  or  as  mat- 
ter of  policy.  Bart  v.  Pierce  County,  31: 
1151,  111  Pac.  582,  —  Wash.  — . 

5.  A  statute  amendatory  of  the  general 
law  governing  the  sale  of  intoxicating  li- 
quor by  pharmacists  as  well  as  others, 
which  provides  that  on  <Hie  except  a  quali- 
fied elector  shall  be  granted  a  permit  ap- 
plies to  sales  by  pharmacists.  Re  Car- 
ragher,  31 :  321,  128  N.  W.  352,  —  Iowa,  — . 

6.  A  statute  limiting  the  right  to  sell 
intoxicating  liquor  to  qualified  electors  uaes 
such  words  in  their  constitutional  sense, 
and  a  woman  cannot  therefore  receive  a 
permit  where  the  Constitution  limits  the 
right  to  vote  to  male  citizens,  although  by 
statute  women  are  permitted  to  vote  on 
local  financial  matters.  Re  Carragher,  31: 
3ai,  128  N.  W.  352,  —  Iowa,  — . 
Unlawful  sales. 

Acquittal  on  criminal  charge  for  ille- 
gal sale  as  bar  to  injunction 
against  sale,  see  Judgment,  4. 

7.  A  delivery  of  intoxicating  liquor  by 
one  person  to  another,  with  the  understand- 
ing that  he  is  to  return  other  liquor,  consti- 
tutes a  barter  or  exchange,  and  not  a  mere 
loan,  although  the  one  receiving  it  under- 
stands that  he  is  merely  borrowing  it. 
Clark  y.  State,  32:  517,  52  So.  893,  —  Ala. 
— ^.  (Annotated) 

8.  That  a  common  carrier  has  as  a  rule 
no  right  to  compel  the  shipper  to  disclose 
to  him  the  contents  of  a  package  does  not 
render  inapplicable  to  him,  when  he  trans- 
ports intoxicating  liquors  in  honest  ignor- 
ance of  the  character  of  the  package,  a 
statute  imposing  a  penalty  upon  anyone 
other  than  a  rauroad  or  a  street  railway 
company  transporting  liquors  in  ne-liceuM 
towns  without  a  permit.  Com  y.  Mixer, 
31:467,  93  K.  £.  249,  207  Mass.  141. 

9.  A  bona  fide  social  club  does  not  sell 
or  otherwise  dispose  of,  for  gain,  intoxi- 
cating liquor,  within  the  meaning  of  a 
prohibition  act,  where  it  receives  and  trans- 
mits, together  with  the  money  by  means  of 
its  own  check,  an  order  from  a  member  in 
his  own  name,  to  a  manufacturer  in  an- 
other state,  the  liquor  to  be  shipped  in  its 
care,  and  when  it  arrives  keeps  it  in  bot- 
tles in  its  own  refrigerator,  and  delivers  it 
to  the  buyer  on  coupons  showing  the  kind 
and  amount  to  which  he  is  entitled,  where 
it  receives  no  profit  from  the  transaction, 
although  it  does  not  keep  the  liquor  sepa- 
rate from  that  ordered  by  other  members. 
State  V.  Colonial  Club,  31:387,  69  S.  K  771, 
—  N.  C.  — . 

INTOXICATION. 

See  Drunkenness. 

IRRIGATION. 

Damages  for  breaoh  of  contract  to 
ply  water  for,  see  Damages,  2. 
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JEOPARDY. 

See  Criminal  Law,  7-9. 

JOINT  CREDITORS  AND  DEBTORS. 

Judgment  in  favor  of  one  as  bar  to 
action  against  other,  see  Judg- 
ment, 6. 

JUDGMENT. 

Finality  of,  for  purpose  of  review,  see 

Appeal  and  Error,   I. 
On  appeal,  see  Appeal  and  Error,  25. 
Decree  in  suit  for  specific  performance, 

see  Specific  Performance,  ^. 
Judgment  on  pleadings,  see  Pleading,  I. 

Effect  and  concliislveness. 

Conclusiveness  of  award,  see  Arbitra- 
tion, 2. 

Conviction  of  illegal  registration  as 
bar  to  prosecution  for  false  swear- 
ing, see  Criminal  Law,  0. 

1.  After  a  decision  against  the  accused 
on  a  special  issue  as  to  insanity,  evidence 
of  his  mental  condition  is  only  admissible 
on  the  general  issue  as  bearing  on  the  grade 
of  the  offense.  Oborn  v.  State,  31:  966,  126 
X.   W.   737,  143  Wis.  249. 

2.  An  acquittal  upon  a  criminal  charge 
is  not  a  bar  to  civil  action  brought  against 
the  defendant  bv  the  state,  altliough  in 
order  to  recover  it  must  prove  him  to  have 
been  guilty  of. the  offense.  State  v.  Roach, 
31:  670,  112  Pac.  150,  —  Kan.  — . 

(Annotated) 

3.  A  judgment  in  divorce,  so  far  as 
in  rem,  is  conclusive  on  the  whole  world 
as  to  the  status  of  the  parties  being.,  from 
that  time,  single  as  to  each  other,  but  does 
not  settle  the  status  of  their  prior  rela- 
tions so  as  te  render  them,  as  to  the  whoVs 
world,  valid,  regardless  of  whetiier  they 
were  so  in  fact  or  not.  Oborn  v.  State, 
31 :  966,   126   N.   W.   737,  143  Wis.  249. 

4.  Acquittal  of  a  criminal  charge  for 
maintaining  a  place  for  illegal  sale  of 
liquor  is  no  bar  to  the  granting  of  an 
injunction  against  the  maintenance  of  such 
place,  although  the  evidence  in  the  two 
cases  is  the  same.  State  v.  Roach,  31:  670, 
112  Pac.  150,  —  Kan.  — . 

5.  A  judgment  in  favor  of  a  sleeping 
car  company  in  an  action  by  a  passenger 
to  hold  it  liable  for  loss  of  his  baggage 
while  he  was  a  passenger  on  its  car  is  no 
bar  to  an  action  against  the  railroad  com- 
panv  to  hold  it  liable  for  the  loss.  Nelson 
V.  Illinois  C.  R.  Co.  31:689,  53  So.  619, 
—  Miss.  — . 

0.  A  bill  to  foreclose  a  mortgage  upon 
property  across  which  the  mor^agor  at- 
tempted to  dedicate  a  public  highway  with- 
out the  consent  of  the  mortgagee  is  suffi- 
cient to  cut  off  the  rights  of  the  municipal- 
ity claiming  under  the  dedication,  which 
is  made  a  party  to  the  suit,  if  sufficient 
references  are  made  in  the  bill  to  the  al- 
leged way  to  convey  to  the  city  notice  of 
the  facts  and  circumstances  out  of  which 
the  alleged  dedication  arose,  and  the  bill 
prays  that  the  defendants  be  foreclosed  of 
all  right,  title,  and  equity  of  Tedemptiou 
31  L.ll.A.(X.S.) 


in  the  mortgaged  premises,  although  speci- 
fic reference  is  made  to  another  street  alone 
as  a  reason  for  making  the  city  a  party  to 
the  suit.  Kieman  v.  Jersey  City  (N.  J. 
Err.  &  App.)  31:  1023,  78  Atl.  228,  —  N. 
J»  ~^» 
Relief  against. 

Burden  of  establishing  agent's  author- 
ity to  receive  notice  of  action,  see 
Evidence,  3. 

7.  Mere  absence  of  notice  of  a  judgment 
secured  by  substituted  service  of  process, 
accompanied  by  a  meritorious  defense,  is 
not  sufficient  to  open  the  judgment,  under 
a  statute  allowing  such  opening  for  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  where  another  statute  gives  the  ab- 
solute right  to  have  the  judgment  opened  in 
case  of  published  service  and  absence  of 
notice  within  a  specified  time  after  the 
judgment  was  rendered.  Kingsley  v.  Stei- 
ger,  31:  1068,  123  N.  W.  635,  141  Wis.  447. 

8.  The  discretion  conferred  upon  a 
court  by  a  statute  authorizing  it  at  any 
time  within  a  year  after  notice  thereof,  to 
relieve  a  person  from  a  judgment  through 
his  mistake  or  surprise,  applies  to  judg- 
mente  secured  by  constructive  service  of 
process,  notwithstanding  another  statute 
provides  that  when  service  shall  have  been 
by  publication,  defendant  shall  be  allowed 
to  defend  at  any  time  within  a  year  after 
notice  thereof  and  within  three  years  after 
rendition.  Kingsley  v.  Steiger,  31:  zo68, 
123  N.  W.  635,  141  Wis.  447.       (Annowited) 

JUDICIAIi  NOTICB. 

See  Evidence,  1. 

JVDiCIAIi  SAIiE. 

The  right  to  the  use  of  a  wharf  fran- 
chise which  had  been  granted  to  one,  his 
heirs,  executors,  administrators,  and  as- 
signs, is  subject  to  sale  under  a  proper  judi- 
cial decree  for  the  debte  of  the  deceased 
owner,  as  against  his  heirs, — at  least  in 
the  absence  of  objection  from  the  |;ranting 
power  of  a  showing  that  the  rights  of 
the  public  would  be  injured  thereby.  Leo- 
nard V.  Baylen  Street  Wharf  Co.  31:  636, 
62  So.  718,  —  Fla.— .  (Annotated) 

JURISDICTION. 

Of    appellate    court,    see    Appeal    and 

Error. 
Considering  question  of,  on  appeal,  see 

Appeal  and  Error,  11. 
Of  courts,  generally,  see  Courte. 
To  appoint  receivers,  see  Receivers. 
I 

JURY. 

Discharge  of,  as  bar  to  further  prose- 
cution, see  Criminal  Law,  8. 

Affidavit  of  juror  to  impeach  verdict, 
see  New  Trial. 

Allowing  communications  between 
jurors  and  outeide  parties,  see 
Trial,   1. 

Separation  of,  see  Trial,  2. 

Questions  for,  see  Trial,  3-16. 

1.  The  constitutional  right  to  jury  trial. 
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includes  the  right  of  one  accused  of  crime 
to  have  the  question  of  his  sanity  tried 
in  the  county  where  the  crime  was  com- 
mitted, by  the  jury  impaneled  to  try  the 
question  of  his  guilt.  Oborn  v.  State  31: 
966,  126  N.  W.   737,   143  Wis.  249. 

2.  The  right  to  a  jury  trial  and  that 
to  a  trial  in  the  county  of  the  offense,  and 
the  one  to  have  all  the  issues  tried  before 
a  single  jury,  are  subject  to  waiver  by  tho 
accused.  Oborn  v.  State,  31:966,  126  N. 
W.  737,  143  Wis.  249. 

3.  One  accused  of  crime  is  competent 
to  waive  any  irregularity  or  right,  constitu- 
tional or  statutory,  except  in  a  capital  case 
the  right  of  trial  by  a  jury  of  twelve  men, 
and  that  extends  to  waiver  of  the  right  of 
trial  by  jury  of  twelve  men  competent  to 
act  as  jurors.  Oborn  v.  State,  31:  966,  120 
N.  W.  737,  143  Wis.  240. 

4.  Under  an  act  to  admit  a  territory 
into  statehood,  which  provides  that  all 
cases  pending  in  the  territorial  courts  shall 
be  proceeded  with  in  the  state  courts  under 
the  laws  then  in  force  in  the  territory,  ac- 
cused is  entitled  to  as  many  peremptory 
challenges  to  jurors  upon  trial  in  the  state 
courts  as  he  would  have  been  entitled  to  In 
the  territorial  courts.  Harris  v.  United 
States,  31:  Sao,  111  Pac.  982,  —  Okla.  Grim. 
Rep.  — , 

KNOWLEDGE. 

Evidence  to  show,  see  Evidence,  3S» 

LACHES. 

See  Limitation  of  Actions,  1. 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

JCiANDLORD  AND  TENANT. 

*  Proof  in  bankruptcy  of  claim  for  un- 
accrued  rent,   see   Bankruptcy,  4. 

Provability  in  bankruptcy  of  claim 
under  covenant  indemnifying 
against  loss  of  rent  or  accelerating 
future  rent,  see  Bankruptcy,  5. 

Effect  of  discharge  in  bankruptcy  on 
liability  for  rent,  see  Bankruptcy, 
6. 

Conversion  by  tenant  of  entire  crop  as 
larceny,  see  Larceny,   1. 

Question  for  jury  as  to  whether  pos- 
session by  tenant  was  adverse,  see 
Trial,  15. 

IiARCENY. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 40. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc.,  4,  5. 

Instruction  in  prosecution  for,  see 
Trial,  29. 

1.  The  failure  of  a  tenant  who  is  work- 
ing land  under  a  contract  requirin£^  him  to 
mature  and  market  the  crop,  and  place  a 
certain  portion  of  the  proceeds  to  the  credit 
of  the  landlord's  bank  account,  to  comply 
witn  his  contract,  and  his  conversion  of  the 
entire  proceeds  to  his  own  use,  does  not 
31  L.R.A.(N.S.) 


constitute  theft  by  a  bailee.  Northcutt  t. 
State,  3i:8"f  131  S.  W.  1128,  —  Tex. 
Grim.    Kep.   — ,  (Annotated) 

2.  Fraud  in  securing  possession  of 
chattels  is  not  material  to  a  oonvietiony 
under  a  statute  making  one  guilty  of  lar- 
ceny who  imlawfully,  and  with  intent  to 
steal  or  embezzle,  converts  the  chattels  of 
another,  whether  they  are  or  are  not  in 
his  possession  at  the  time  of  such  con- 
version. Com.  V.  Althause,  31 :  999,  93  N. 
E.  202,  207  Mass.   32.  (Annotated) 

3.  One  is  guilly  of  larceny  who,  by 
means  of  a  loan  of  money,  secures  posses- 
sion of  negotiable  securities  placed  with 
him  as  collateral  to  the  loan,  with  the  in- 
tention of  feloniously  converting  them  to 
his  own  use,  and  then  so  feloniously  con- 
verts them.  Com.  v.  Althause,  31:  999,  93 
N.  E.  202,  207  Mass.  32. 

4.  That  one  wrongfully  sells  collateral 
security  of  which  he  has  obtained  posses- 
sion by  false  pretenses  does  not  render  him 
guilty  of  larceny  by  obtaining  property  by 
false  pretenses.  Com.  v.  Althause,  31: 
999>  93  N.  E.  202,  207  Mass.  32. 

LAST  CLEAR  CHANCE. 

Application  of  doctrine  of,  in  case  of 
injury  by  street  car,  see  Street 
Railways,  3. 

LAWS. 

As  to  statutes,  see  Statutes. 

LEASE. 

Power  of  cashier  to  lease  bank's  prop- 
erty, see  Banks,  3,  4. 

Lease  of  public  buildings,  see  Constitu- 
tional Law,  10;  Municipal  Cor- 
porations, 9. 

Of  school  lot,  see  Injunction,  7;  Par- 
ties;  Schools,  2-4. 

LEGAL  REPRESENTATIVES. 

See    Executors    and   Administrators. 

LEGISLATURE. 

Power  to  provide  for  domestication  of 
foreign  corporations,  see  Attach- 
ment, 2. 

Power  to  require  slow  moving  vehicles 
to  keep  to  right  side  of  street,  see 
Highways,  4. 

Enactment  of  statutes  by,  see  Stat- 
utes. 

LETTERS. 

Admissibility  in  evidence,  see  Evidence, 
28. 

LIBEL  AND  SLANDER. 

Presumption   and  burden   of  proof  as 

to  malice,  see  Evidence,  5. 
(Juestion  for  jury  as  to,  see  Trial,  5. 

1.  Libelous  publications,  contained  in 
reports  of  public  officers  other  than  in  ju- 
dicial or  legislative  proceedinsrs,  are  only 
qualifiedly  privileged.  Peterson  v.  Steener- 
son,  31:  674,  129  N.  W.  147,  —  Minn.  — . 
la.  An    affidavit   in    defense    of   a  pro- 
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eeeding  to  charge  an  executor  personally 
with  costs  for  defending  an  action,  which 
charges  that  the  testimony  of  plaintiff 
upon  which  judgment  in  his  favor  was 
founded  was  false  and  fraudulent,  and  that 
the  claim  was  unjust,  dishonest,  and  un- 
lawful, is  absolutely  privileged.  Perry  v. 
Perry,  31 :  880,  69  S.  E.  130,  163  N.  C.  266. 

2.  The  publication  by  a  newspaper  of 
an  article  purporting  to  be  the  report  of 
a  police  court  case,  stating  of  plaintiff  that 
while  in  a  saloon  on  Smiday  he  knocked 
another  down  while  in  a  trance  and  with- 
out  knowledge  of  the  fact,  or  that  he  was 
even  in  the  saloon,  and  that  he  was  as- 
sessed $10  because  his  honor  waa  positive 
that  something  of  the  kind  had  taken  place, 
cannot  be  justified  by  proof  that  at  another 
time  and  place  plaintiff  did  assault  such 
other,  for  which  he  was  fined  $5,  and  that 
the  publication  of  the  false  report  was  due 
to  the  fact  that  defendant's  reporter's  notes 
of  two  cases  had  been  mixed,  and  that  the 

Sublication     was    therefore    unintentional, 
odine  v.  Times-Journal  Pub.  Co.  31:  147, 
110  Pac.  1096,  —  Okla.  — . 

3.  A  tax  collector  who,  in  addition  to 
posting  the  notices  of  sale  of  delinquent 
taxes,  required  by  law,  publishes  the  fact 
of  delinquency  in  newspapers  for  the  pur- 
pose of  maliciously  proclaiming  to  the  pub- 
lic that  the  taxpayer  was  delinquent,  and 
not  in  the  belief  that  such  advertisement 
was  essential  to  the  success  of  the  tax 
sale,  is  answerable  for  libel,  although  the 
statement  was  in  fact  true.*  Hutch  ins  v. 
Page,  31:  13a,  72  Atl.  689,  75  N.  H.  215. 

(Annotated) 

lilBERTY. 

Guaranty  of  right  to,  see  Constitu- 
tional Law,  10. 

LICKNSK. 

Injury  to  licensee  by  electricity,  see 
Electricity. 

Rights  of  licensee  in  highway,  see 
Highways,  2. 

For  sale  of  liquors,  see  Intoxicating 
Liquors,'  3-6. 

Requiring  license  for  use  of  areas  be- 
neath sidewalks,  see  Municipal 
Corporations,   1. 

Negligence  towards,  generally,  see  Neg- 
ligence, 2,  4-7. 

Title  of  statute  licensing  vehicles,  see 
Statutes,  2. 

LIENS. 

Of   attorney,  see  Attorneys,  5,  6. 

Mechanics'  liens,  see  Mechanics'  Liens. 

Of  pledge,  see  Pledge  and  Collateral 
Security. 

On  money  in  hands  of  innocent  pur- 
chaser, see  Specific  Performance, 
3. 


LIFB  TENANTS. 

As  to  dower,  see  Dower. 


LianTATION  OF  ACTIONS. 

Raising  defense  of,  by  demurrer,  see 
Pleading,  11. 

1.  The  continuance  of  possession  of 
real  estate  by  a  vendee  under  a  contract  to 
purchase,  whereby  the  vendor  agreed  to 
deliver  an  abstract  showing  title  satisfac- 
tory to  the  purchaser's  attorney,  for  a 
reasonable  time  after  the  making  by  such 
attorney  in  good  faith  of  objections  to  the 
title,  in  reliance  upon  the  vendor's  promise 
to  prosecute  an  action  to  quiet  the  title, 
without  demanding  rescission,  is  not  such 
laches  as  will  necessarily  defeat  a  rescis- 
sion upon  demand  made  promptly  after  a 
refusal  to  take  any  step  to  remove  the  ob- 
jection, but  may  be  considered  in  deter- 
mining whether  a  rescission  should  be  ad- 
judged. Loftus  V.  Read,  31:457*  108  Pac. 
850,  82  Kan.  485. 

2.  Where  the  statute  of  nonclaim  pro- 
vides that  claims  against  decedent's  estate 
which  are  not  presented  to  the  adminis- 
trator within  two  years  after  his  appoint^ 
ment  shall  be  forever  barred,  a  statute  pro- 
viding that  in  suits  to  foreclose  mortgages 
it  shall  be  a  sufficient  defense  that  they 
have  not  been  brought  within  the  period  of 
limitation  prescribed  by  law  for  a  suit  on 
the  debt  for  the  security  of  which  they  are 
given  will  bar  a  foreclosure  suit  upon  a 
mortgage  to  secure  a  note  when  the  two 
year  period  from  the  appointment  of  the 
administrator  upon  the  estate  of  the  mort- 
gagor has  run,  although  the  note  is  not  vet 
barred  by  the  regular  statute  applicable 
to  such  obligations.  Mueller  v.  Light,  31: 
1013,  123  S.  W.  646,  02  Ark.  522. 

(Annotated) 

LIMITATION  OP  LIABILITY. 

By  carrier,  see  Carriers,  30«  31. 

LIQUIDATED  DAMAGES. 

See   Damages,   4. 

LIVE  STOCK. 

Duty  of  carrier  toward  person  in 
charge  of,  on  train,  see  Carriers, 
10,  IL 

LOAN. 

Power  of  bank  officers  to  loan  bank's 
funds,  see  Banks,   I,  2. 

LOCAL  OPTION. 

See  Constitutional  Law,  4;  Intoxicat- 
ing  Liquors,   1,   2. 

LUMBER. 

Delay  of  run  of,  by  obstruction  of 
stream  aa  proximate  cause  of  loss 
through  flood,  see  Proximate 
Cause,  3. 

MALICE. 

Presumption  and  burden  of  proof  as 
to,   see   Evidence,  4,  5. 

Effect  of,  to  make  actionable  true  state- 
ment, see  Libel  and  Slander,  3. 

Effect  of,  to  make  injury  actionable, 
see  Torta. 


tl  L.ltA.(N.S.) 
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MANDAMUS. 

1.  Mandamus  will  not  lie  to  reinstate 
a  baseball  club  in  a  league  from  which  it 
has  been  expelled,  if,  by  the  terms  of  the 
constitution,  it  could  be  immediately  ex- 
pelled against  effectively.  State  ex  rel. 
Rowland  v.  Seattle  Baseball  Asso.  31:  51a, 
111  Pac.  1055,  —  Wash.  — .       (Annotated) 

2.  An  action  of  replevin,  or  for  dam- 
ages against  a  sheriff  who  has  in  his  pos- 
session property  wrongfully  seized,  is  not 
an  adequate  remedy,  so  as  to  prevent  resort 
to  mandamus  to  compel  its  restoration. 
Thomas  v.  Bell,  31:664,  111  Pac.  76,  — 
Ck)lo.  — . 

3.  Mandamus  lies  to  compel  a  sheriff 
who  seizes  under  a  search  warrant  prop- 
erty alleged  to  have  been  stolen,  to  restore 
the  property,  where  the  justice  determines 
that  it  was  not  stolen,  and  directs  its 
restoration,  and  the  statute  requires  the 
sheriff  to  have  the  property  at  all  times 
ready  to  abide  the  order  of  the  justice, 
and  to  restore  it  to  the  one  from  whom  it 
was  taken  immediately  upon  being  ordered 
to  do  so.  Thomas  v.  Bell,  31:  664,  111  Pac. 
76,  —  Colo.  — .  (Annotated) 

4.  The  order  by  the  justice  to  the  sher- 
iff to  return  property  seized  under  a  war- 
rant to  the  person  from  whom  it  was  tak- 
en is  sufficient  to  support  a  writ  of  man- 
damus to  compel  its  return,  without  fur- 
ther demand  on  the  part  of  its  owner. 
Thomas  v.  Bell,  31:664,  111  Pac.  76,  — 
Colo.  — % 

6.  An  alternative  writ  of  mandamus 
which  embodies  the  complaint,  in  which  is 
found  a  prayer  for  sucn  relief  as  to  the 
court  may  seem  proper,  will  support  a 
judgment  for  damages,  although  it  in  itr 
self  neither  alleges  n<M'  prays  for  damages. 
Thomas  v.  Bell,  31:664,  111  Pac.  76,  — 
Colo.  — . 

MARRIKD  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND   SERVANT. 

Bond  insuring  against  loss  through 
negligence  of  employee,  see  Bonds, 
1. 

liability  of  carrier  for  embezzlement 
of  article  during  transportation, 
see  Carriers,  28. 

Evidence  in  prosecutioa  under  Con- 
tract Labor  Law,  see  Evidence,  32, 
44. 

Injunction  to  prevent  employee  from 
entering  service  of  rival,  see  In- 
junction, 2. 

Proximate  cause  of  injury,  see  Prox- 
imate Cause,  4. 

Violation  of  rules  by  employee  as  neg- 
ligence justifying  recovery  on 
bond  indemnifying  for  negligence, 
see  Trial,  13. 

Hoiars  of  labor. 

Statutory  limits  of  hours  of  labor  as 
defense    to    carrier    for    delay    in 
transportation  *of    passenger,    see 
Carriers,  8. 
31  L.R.A.(N.S.) 


1.  The  act  of  Congress  prohibiting 
railroad  companies  from  keeping  employ- 
ees on  duty  more  than  sixteen  consecutive 
hours  does  not  apply  in  cases  of  casualty, 
unavoidable  accident,  or  act  of  God,  which 
orevents  the  train's  reaching  its  destina- 
tion within  the  scheduled  time,  nor  where 
the  delay  was  the  result  of  a  cause  not 
known  to  the  carrier  when  the  employees 
left  a  terminal,  and  which  could  not  have 
been  foreseen.  Black  v.  Charleston  ft  W. 
C.  R.  Co.  31:  X184,  69  S.  K  230,  —  S.  C. 

Unlawful  employment  of  children. 

Violation  of  statute  as  proximate 
cause  of  injury  to  child,  see  Prox- 
imate Cause,  4. 

2.  A  master  who  employs  a  child  con- 
trary to  the  provisions  of  the  statute  is 
liable  only  for  injuries  against  which  the 
statute  is  intended  to  guard.  Norman  v. 
Virginia-Pocahontas  Coal  Co.  31 :  504,  69  S. 
E.  857,  —  W.  Va.  — . 

3.  That  a  child  employed  in  violation 
of  a  statute  misrepresents  his  age  to  the 
employer  does  not  preclude  him  from  hold- 
ing the  employer  liable  for  injury  due  to 
violation  01  the  statute.  Norman  v.  Vir- 
ginia-Pocahontas Coal  Co.  31:  504,  69  S.  £. 
867,  —  W.  Va.  — . 

4.  A  violation  of  the  statute  inhibit- 
ing the  employment  of  boys  under  fourteen 
years  of  age  in  coal  mines  constitutes  ac- 
tionable negligence  whenever  that  viola- 
tion is  the  natural  and  proximate  cause  of 
an  injury.  Norman  v.  Virginia-Pocahon- 
tas Coal  Co.  31:  504,  69  S.  1.  857,  —  W. 
Va.  — . 

Assumption  of  risk. 

6.  A  child  employed  in  violation  of  the 
terms  of  a  statute  does  not  assume  the  risk 
of  injury  by  a  fellow  servant.  Norman 
V.  Virginia-Pocahontas  Coal  Co.  31:  504,  69 
S.  E.  867,  —  W.  Va.  — . 
Contributory  negligence. 

6.  That  a  master  employs  a  child  in 
violation  of  a  statute  does  not  preclude 
him  from  setting  up  the  negligence  of  the 
child  in  defense  of  an  action  for  personal 
injuries,  unless  it  is  of  a  kind  that  should 
reasonably  be  anticipated  as  a  probable 
consequence  of  the  violation  of  the  statute. 
Norman  v.  VirginiarPocahontas  Coal  Co. 
31:  504,  69  S.  E.  857,  —  W.  Va.  — . 
Master's  liability  for  servant's  acts. 

7.  The  mere  cracking  of  his  whip  by 
the  driver  of  a  team  at  a  boy  attempting 
to  catch  a  ride  on  the  wagon  is  not  sucli 
evidence  of  malice  or  intent  to  injure  as 
to  render  the  owner  of  the  team  liable  for 
injury  to  the  boy  by  his  fall  in  attempting 
to  avoid  the  whip.  Hoberg  v.  Collins,  C.  £ 
Co.  (N.  J.  Err.  &  App.)  31:  1064,  78  Atl. 
166,  —  N.  J.  — .  (Annotated) 


MATERIAIilTT. 

See  Evidence,  38-48. 


MATKRIAIiS. 

Lien  for,  see  Mechanics'  Liens, 
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MAXIMS. 

1.  Actore  oon  probante  reus  absoM- 
tur.  Culpepper  v.  State,  31:  1166,  111  Pac 
«79,  —  Okla.  Crim.  Rep.  — . 

2.  Damnum  absque  injuria.  Everett 
T.  Paschall,  31:  827,  111  Pac.  879,  —  Wash. 

• 

3.  Every  man's  house  is  his  castle.    Ex 

garte  Gould,  31:  835,  132  S.  W.  364,  —  Tex. 
rim.  Rep.  — . 

4.  Expressio  unius  est  exclusion  alte- 
rius.  Hume  v.  Ro<^e  River  Packing  Co. 
31:  396,  92  Pac.  1006,  51  Or.  237. 

5.  In  pari  delicto  potior  est  conditio 
defendentis.  Carnegie  iTust  Co.  v.  Securi- 
1.7  L.  Ins.  Co.  31:  X1869  68  S.  £.  412,  — 
Va.  — . 

6.  One  owes  the  duty  to  others  to  so 
use  and  manage  his  own  property  as  not  to 
injure  the  property  or  person  of  another. 
St.  Louis,  I.  M.  &  S.  K.  Co.  v.  Jackson, 
31 :  980,  132  S.  W.  206,  —  Ark.  — , 

7.  Presumitur  pro  reo.  Culpepper  y. 
State,  31:  1 166,  111  Pac.  679,  —  Okla. 
Crim.  Rep.  — . 

7a.  Res  ipsa  loquitur.  Pennebaker  ▼. 
San  Joaquin  Lights  P.  Co.  31:  Z099,  112 
Pac.  459,  —  Cal.  —. 

8.  Sic  utere  tuo  ut  alienum  son  leedas. 
Densmore  v.  Evergreen  Camp  No.  147,  31: 
608,   112  Pac.  255,  —  Wash.  — . 

9.  Volenti  non  fit  injuria.  Tavlor  v. 
Home  Teleph.  Co.  3x:  385,  128  N.  W.  728, 
—  Mich.  — .       ' 


MEAT. 

Laws  as  to  inspection  of,  as  interfer- 
ence with  interstate  conuneree,  see 
Commerce,  2. 

MBCHANICS'   lilBNS. 

Interest  upon  amount  due  material- 
man, see  Interest,  2. 

Sufficiency  of  tender  to  stop  running  of 
interest  on,  see  Tender. 

A  materialman  is  not  entitled  to  a 
lien  for  glass  furnished  the  contractor  for 
use  in  a  building  if  it  was  broken  before 
any  attempt  was  made  to  use  it  in  the 
building,  so  that  it  became  worthless,  where, 
under  the  statute,  the  lien  depends  not  up- 
on the  owner's  contract,  but  upon  the  in- 
corporation in  the  building  of  the  material 
for  which  the  lien  is  claimed.  Pittsburgh 
Plate  Glass  Co.  v.  Leary,  31:  746,  126  N, 
W.  271,  —  S.  D.  — .  (Annotated) 

BfENTAIj  ANGUISH. 

Damages  for,  see  Damages,  8. 

I 

•I 
SQExIGXjR. 

Burden  of  proving  that  no  merger  was 

intended,   see   Evidence,    12. 
Of  contract  of  sale  in  deed,  see  Vendor 
and  Purchaser,  1. 


BiBSNE  PROFITS. 

Allowance  for,  in  ejectment, 
ment,  1. 
n  L.R^(N.S.) 


Ejects 


MHiLS. 

Duty  of  owner  to  maintain  bridge  over 
raceway,  see  Bridges,  2. 

MINIBS. 

Lease  of  school  lot  for  production  of 
oil  and  gas,  see  Injunction,  7; 
Parties;  Schools  2. 

Forbidding  employment  of  infants  in, 
see  Master  and  Servant,  4-6. 

MISTAKE. 

Relief  from   judgment  because  of,  see 

Judgment,  8. 
As  defense  to  libel  suits,  see  Libel  and 

Slander,  2. 
Recovery    of    taxes    paid    under,    see 

Taxes,  2. 

HOXBY  ORDER. 

The  provision  in  U.  S.  Rev.  Stat. 
§  4037,  U.  S.  Comp.  Stat.  1901,  p.  2747, 
that  the  iSayee  of  a  money  order  may  by 
his  written  indorsement  thereon  direct  its 
payment  to  another  does  not  require  an 
indorsement  by  the  hand  of  the  payee,  but 
it  may  be  made  by  another  under  his  di- 
rection. Jaselli  V.  Riggs  Nat.  Bank,  31: 
763^  —  App.  D.  C.  — ^. 

MORTGAGE. 

Question  whether  instrument  is  an  as- 
signment for  creditors  or  a  mort- 
gage, see  Assignment  for  Credi- 
tors. 

Effect  of  attempted  dedication  by 
mortgagor  without  consent  of 
mortgagee,  see  Dedication,  2. 

Effect  of  voluntary  conveyance  in 
which  dower  is  not  released  in  sat- 
isfaction of  a  mortgage  releasing 
dower,  see  Dower,  I. 

Burden  of  proving  that  mortgage  was 
not  merged  in  deed,  see  Evidence, 
12. 

Rights  of  mortgagee  under  insurance 
policy,  see  Insurance,  5,  13. 

Effect  of  bill  to  foreclose  mortgage  up- 
on property  across  which  mort- 
gagor has  dedicated  highway  to 
bar  rights  of  municipality  under 
dedication,   see   Judgment,   6. 

Statute  of  non-claim  as  equivalent  of 
limitations  within  rule  that  run- 
ning of  the  latter  against  the  debt 
secured  will  bar  remedy  on  mort- 
gage, see  Limitation  of  Actions,  2. 

Record  of,  see  Records  and  Recording 
Laws,  2,  3. 

MOVING  PICTURE  SHOW. 

Operation  of,  on  Sunday,  see  Sunday, 
2. 


MUNICIPAL  CORPORATIONS. 

As  to  municipal  bonds,  see  Bonds,  2-6. 

Power  to  bind  itself  perpetually  to 
maintain  charity,  see  Charities,  4. 

Power  to  raise  fund  in  order  to  secure 
benefit  of  fund  devised  for  chari- 
table purpose,  see   Charities,  4. 
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Power  to  accept  and  administer  chari- 
table trust,  see  Charities,  5. 

Inspection  laws  as  interference  with 
interstate  commerce,  see  Com- 
merce, 2. 

Power  to  take  pro|)erty  for  street  pur- 
poses, see  Eminent  Domain,  1. 

Right  to  compensation  for  injury 
through  obstruction  of  surface  wa- 
ter, see  Eminent  Domain,  2. 

Evidence  on  question  of  damages  by  ob- 
structing surface  water,  see  Evi- 
dence, 42. 

Power  to  regulate  taking  of  fish,  see 
Fisheries,  1. 

Estoppel  to  demand  compensation  for 
use  of  area  underneath  sidewalk, 
see  Estoppel,  1. 

Judicial  review  as  to  acts  of,  see 
Courts,  2. 

Estoppel  of,  see  Estoppel,  1. 

Effect  of  IhII  to  foreclose  mortgage  up- 
on property  across  which  mortga- 
gor has  dedicated  highway  to  bar 
rights  of  municipality  under  dedi- 
cation,  see   Judgment,   6. 

As  to  rules  for  enforcing  payment  of 
water  rates,  see  Waters,  3. 

Power  as  to  nse  of  streets. 

Rights  and  powers  as  to  highways,  gen- 
erally,  see   Highways. 

Rights  as  to  trees  in  highway,  see 
Highways,  &-7. 

Revocation  of  permission  to  erect 
hitching  posts  in  street,  see  High- 
ways, 2. 

1.  A  municipal  corporation  cannot,  un- 
der its  power  to  control  its  streets,  require 
abutting  owners  to  secure  a  permit  to 
place  vaults  or  areas  beneath  the  sidewalks, 
and  pay  rent  to  the  city  for  the  space  so 
occupied,  where  the  fee  is  in  them;  but  it 
may  do  so  where  it  owns  the  fee  of  the 
street.  Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago, 31:  868,  93  N.  E.  153,  247  111.  192. 

(Annotated) 

2.  Hitching  posts  may  be  removed 
from  the  sides  of  public  streets  by  a  city 
upon  which  is  imposed  the  duty  of  keep- 
ing the  streets  free  from  nuisances,  the 
statute  providing  that  the  obstruction  or 
encumbering  of  public  streets  by  buildings, 
fences,  or  otherwise  is  a  nuisance.  Lacey 
V.  Oskaloosa,  31:853,  121  N.  W.  642,  143 
Iowa,  704.  (Annotated) 

3.  Merchants  cannot  object  to  an  or- 
der removing  hitching  posts  from  the  pub- 
lic street  near  their  places  of  business,  on 
the  ground  that  the  removal  is  for  the  pur- 
pose of  locating  them  near  the  business 
places  of  other  merchants,  so  as  to  give 
them  an  advantage  in  trade.  Lacey  v.  Os- 
kaloosa, 3z:  853,  121  N.  W.  542,  143  Iowa, 
704. 

4.  A  municipal  corporation  is  not  pre- 
cluded from  removing  hitching  posts  as  a 
nuisance,  by  the  facts  that  the  street  about 
them  is  kept  clean,  and  that  they  are  on 
the  dividing  line  between  the  street  and 
a  park,  where  their  use  contemplates  the 
standing  of  the  horses  in  the  street,  and 
31  L..R.A.(N.S.) 


the  obstruction  of  a  considerable  portion 
of  its  width, — at  least  where  it  is  given 
full  power  to  control  all  public  grounds. 
Lacey  v.  Oskaloosa,  32:  853,  121  N.  W.  542, 
143  Iowa,  704.  (Annotated) 

As  to  nuisances. 

Review  by  courts  of  determination  as 
to  nuisance,  see  Courts,  2. 

See  also  supra,  92. 

5.  A  municipal  corporation,  having 
power  to  declare  what  shall  constitute  a 
nuisance  and  to  prevent  the  same,  may 
lawfully  prohibit,  as  public  nuisances, 
billiard  and  pool  rooms  operated  for  gain, 
although  such  rooms  are  not  nuisances 
per  96.  Re  Jones,  31:  548,  109  Pac.  570,  — 
Okla.  Crim.  Rep.  — .  (Annotated) 
Borrowing  money;  indebtedness. 

As  to  municipal  bonds,  see  Bonds,  2-6. 

6.  Street  improvements  do  not  consti- 
tute "public  utilities"  within  the  meaning 
of  a  constitutional  provision  conferring 
power  upon  municipal  corporations  to  be- 
come indebted  in  an  amount  exceeding  5 
per  cent  of  the  valuation  of  the  taxable 
property  tiiereof,  "for  the  purpose  of  pur- 
chasing or  constructing  public  utilities, 
or  for  repairing  same  to  be  owned  exclu- 
sively by  such  city."  Coleman  v.  Frame, 
31:  556,  109  Pac.  928,  —  Okla.  — . 

( Annotated ) 

Operating  ice  plant. 

Permitting  operation  of  ice  plant  by 
municipality  as  depriving  citizens 
of  private  property,  see  0>n8titu- 
tional  Law,  11,  12. 

7.  A  municipal  corporation  located  in 
a  hot  climate  where  pure  ice  is  a  public  ne- 
cessity may,  in  the  exercise  of  its  police 
power,  acquire  and  operate  ice  plants  in 
connection  with  its  waterworks.  Holton  v. 
Camilla,  31:  xz6,  68  S.  E.  472,  134  Ga.  560. 

8.  Charter  authority  to  a  municipal 
corporation  to  acquire  and  operate  ice 
plants  in  connection  with  its  waterworks, 
and  to  issue  bonds  for  that  purpose,  is  not 
violative  of  a  constitutional  provision  de- 
claring the  paramount  duty  of  the  govern- 
ment to  be  the  impartial  and  complete 
protection  of  private  property,  in  that  the 
operation  of  an  ice  plant  is  a  private  busi- 
ness, and  to  allow  the  government  to  en- 
gage in  a  private  business  would  tend  to 
place  it  upon  a  socialistic  basis  wherein 
private  property  could  not  exist.  Holton 
V.  Camilla,  31:  116,  68  S.  E.  472,  134  Ga. 
560.  (Annotated) 
Use  of  pnblic  property. 

Interference  with  constitutional  rights 
by  letting  of  public  building,  soe 
Constitutional  Law,  10. 

Lease  of  school  property,  see  Schools, 
2-4. 

9.  Statutory  authority  to  a  munici- 
pality to  rent  its  unused  property  for  fixed 
and  limited  terms  includes  the  power  to 
let  or  hire  the  use  of  it  for  a  single  even- 
ing, or  a  number  of  evenings,  whether  con- 
secutive or  not.  Gottlieb-Knabe  &  Co.  v. 
Macklin,  31:  580,  71  Atl.  949,  109  Md.  429. 

(Annotated) 
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Liability  for  damases* 

10.  A  village  whose  trustees  fail  for 
weeks  to  interfere  with  the  maintenance  of 
a  peanut  roaster  upon  the  sidewalk,  with 
knowledge  that  there  is  danger  of  its  ex- 
plosion and  consequent  injury  to  travelers, 
is  liable  for  injury  to  a  passer-by  through 
explosion  of  the  machine.  Frank  v.  War- 
saw, 31:  676,  92  N.  E.  17,  198  N.  Y.  463. 
As  to  taxes. 

11.  A  municipal  corporation  has  no 
power  to  tax  a  telephone  company  which 
has  no  franchise  or  property  within  its 
limits,  but  merely  makes  connections  out- 
side its  limits  with  a  local  company,  for 
long-distance  service  with  the  inhabitants 
of  the  municipality.  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Harrisonburg,  31:  327,  69 
S.   E.   348,  —  Va.  — . 

MUTUAL  INSURANCS  COMPANY. 

See  Insurance. 

NAME. 

Alteration  of  name  in  instriunent,  see 

Alteration  of  Instruments,  1,  3. 
Sufficiency  of  name  of  bond,  see  Bonds, 

5. 
Correctness  of  name  in  record  of  title, 

see  Records  and  Recording  Laws, 

2. 

1.  The  name  by  which  one  is  known 
and  called  in  the  community  where  he  lives 
and  is  best  known  is  for  all  legal  purposes 
his  name.  Loser  v.  Plainfield  Sav.  Bank, 
31:  1 112,  128  N.  W.   1101,  —  Iowa,  — . 

2.  One  may,  in  the  absence  of  statu- 
tory restriction,  adopt  or  acquire  a  name 
other  than  that  given  him  by  his  parents. 
Loser  v.  Plainfield  Sav.  Bank,  31:  1x12,  128 
N.  W.  1101,  —  Iowa,  — . 

NATIONAL  BANKS. 

See  Banks. 

NEGATIVE. 

In  pleading,  see  Pleading,  4. 

NEGLIGENCE. 

Bond  insuring  against  negligence  of 
employee,   see  Bonds,   1. 

Of  carrier,  see  Carriers. 

Measure  of  damages  for  negligent  in- 
jury, see  Damages,  6. 

Mental  anguish  as  element  of  damages 
for  negligent  injury,  see  Damages, 
8. 

Loss  of  profits  as  element  of  damages 
in  personal  injury  action,  see 
Damages,  9. 

As  to  electricity,  see  Electricity. 

Presumptions  and  burden  of  proof  as 
to,  see  Evidence,  8. 

Presumption  of  malice  in  inflicting  in- 
jury on  trespasser,  see  Evidence, 
4. 

Relevancy  and  materiality  of  evidence 
on  question  of,  see  Evidence,  43, 
50. 

Weight  of  evidence  in  negligence  case, 
see  Evidence,  49. 
31  L.R.A.(N.S.) 


As  to  defects  in  highway,  see  High- 
ways, 8. 

Negligent  homicide,  see  Homicide. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporation,  see  Munici- 
pal Corporations,  10. 

Right  of  woman  deserted  by  husband 
to  recover  for  negligent  injury  to 
child,  see  Parent  and  Child. 

Joining  count  for  gross  negligence  in 
count  for  ordinary  negligence,  see 
Pleading,  2. 

As  to  proximate  cause,  see  Proximate 
Cause. 

Of  railroad,  see  Railroads. 

Of  street  railway,  see  Street  Rail- 
ways. 

Application  of  doctrine  of  last  clear 
chance  in  case  of  injury  by  street 
car,  see  Street  Railways,  3. 

Question  for  jury  as  to,  see  Trial,  6-^, 
11-13. 

Instructions  as  to,  see  Trial,  22. 

Instructions  as  to  damages  in  action 
for,  see  Trial,  21. 

Concarrent  negligence. 

1.  A  child  cannot  hold  a  mill  owner 
liable  for  injury  through  unguarded  ma- 
chinery in  the  mill  to  which  he  was  sent 
by  his  father  to  purchase  a  product  of  the 
mill,  because  of  his  failure  to  warn  him 
of  the  danger  of  exposed  machinery,  where 
the  father,  although  knowing  of  the  con- 
dition, also  failed  to  warn  him.  Stamford 
Oil  Mill  Co.  V.  Barnes,  31:  zaxS,  128  S.  W. 
375,  —  Tex.  — , 

Dangerous  premises. 

2.  The  employee  of  one  who  has  in- 
sured a  property  owner  from  loss  through 
apparatus  on  his  property,  by  a  policy  giv- 
ing the  insurer  the  right  to  inspect  the 
premises,  who,  with  the  consent  of  the 
assured  and  under  the  guidance  of  his 
employee,  attempts  to  make  the  inspection 
by  direction  of  his  employer,  is  not  a  mere 
licensee  on  the  premises,  but  is  entitled 
to  the  rights  of  an  invitee,  in  determining 
the  liability  of  the  assured  for  injury  to 
him  through  unsafe  condition  of  the  prem- 
ises. Dashields  v.  W.  B.  Moses  A;  Sons, 
31:  380,  35  App.  D.  C.  583.       (Annotated) 

3.  The  owner  of  an  oil  mill  is  under  no 
general  duty  to  exercise  care  to  make  it 
safe  for  children  coming  thereto  without 
invitation,  authority,  or  allurement.  Stam- 
ford Oil  Mill  Co.  V.  Barnes,  31:  laiS,  128 
S.  W.  376,  —  Tex.  — . 

4.  A  boy  going  into  a  stone  quarry  to 
sell  papers  in  his  own  interest  or  that  of 
his  employer  is  a  mere  licensee,  and  can- 
not hold  the  owner  of  the  quarry  liable  for 
injury  caused  by  the  fall  of  a  derrick,  even 
though  he  had  been  asked  by  the  foreman 
to  supply  papers  there.  Norris  v.  Hugh 
Nawn  Contracting  Co.  31:  623,  91  N.  E. 
886,  206  Mass.  58. 

5.  The  rule  that  denies  to  a  trespasser 
a  duty  on  the  part  of  others  to  observe 
care  toward  him  is  not  changed  by  the  fact 
that  he  is  an  infant.    Hoberg  v.  Collins,  L. 
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&  Co.  (N.  J.  Ext.  &  App.)  31:  2064,  78  Atl. 
166,  —  N.  J.  — . 

6.  Failure  to  instruct  and  protect 
from  the  danger  of  exposed  machinery  a 
twelve-year-old  boy  who  goes  to  a  mill  to 
purchase  one  of  its  products  is  not  negli- 
gence which  will  render  the  mill  owner 
liable  for  an  injury  to  him  therefrom, 
where  he  had  all  the  knowledge  which  in- 
struction would  have  given  him,  and  knew 
how  to  avoid  the  particular  danger  which 
caused  his  injury.  Stamford  Oil  Mill  Co. 
V.  Barnes,  31:  zai8,  128  S.  W.  376,  —  Tex. 

7.  One  who  has  sold  cotton  seed  hulls 
to  children,  and,  upon  their  return  for 
more,  directs  them  merely  to  ffo  to  the 
hullhouse  for  them,  may  be  found  negligent 
in  not  warning  them  of  the  danger,  if  un- 
guarded machinery  in  one  portion  of  the 
house  may  expose  them  to  danger  if  they 
are  not  properly  instructed  to  avoid  it. 
Stamford  Oil  Mill  Co.  v.  Barnes,  31:  iai8, 
128  S.  W.  376,  —  Tex.  — . 

8.  A  railroad  company  is  not,  under 
the  doctrine  of  the  Turntable  Cases,  bound 
to  provide  against  injury  by  the  operation 
of  its  cars  to  children  wno  may  be  at  play 
on  the  platform  of  a  stranger  adjoining  its 
right  of  way.  St.  Louis,  I.  M.  &.  S.  R.  Go. 
y.  Jackson,  31. 980,  132  S.  W.  206,  —  Ark. 

9.  One  owes  no  duty  to  a  twelve-year- 
old  child  to  guard  it  from  a  fire  which  he 
has  started  out  of  doors,  if  the  cnild  is  of 
sufficient  intelligence  and  capacity  to  know 
that  the  fire  will  burn  and  is  dangerous. 
Arkansas  Valley  Trust  Co.  v.  Mcllroy,  31: 
1020,  133  S.  W.  816,  —  Ark.  — . 

10.  One  who  directs  a  child  to  watch 
and  guard  a  Are  which  he  has  set  out,  with- 
out giving  it  proper  warning  as  to  the 
danger  from  it,  is  liable  for  injury  due  to 
its  clothing  catching  fire  in  its  attempt  to 
transfer  fire  from  one  place  to  another,  if 
in  view  of  its  age,  intelligence,  and  capac- 
ity, it  is  not  guilty  of  contributory  negli- 
gence. Arkansas  Valley  Trust  Co.  y.  Mc- 
llroy, 31:  1020,  133  8.  W.  816,  —  Ark.  — . 
Contribntory. 

Person  injured  by  automobile,  see  Au- 
tomobiles. 

Of  passenger,  see  Carriers,  12,  13,  23. 

A  person  injured  by  electric  shock,  see 
Electricity,  6. 

Of  infants,  see  Master  and  Servant,  6. 

Of  person  injured  by  street  car,  see 
Street  Railways,  8-6. 

As  question  for  jury,  see  Trial,  9,  10, 
14. 

11.  The  caretaker  of  a  house  who  at- 
tempts to  close  a  window  to  avoid  injury 
to  the  property  from  a  stream  of  water 
negligently  turned  into  it  by  another,  which 
will  necessarily  result  in  her  getting  wet, 
assumes  the  risk  of  injury  from  a  resulting 
illness,  although  she  did  not  anticipate 
illness  to  result  from  her  act.  Taylor  v. 
Home  Teleph.  Co.  31 :  385,  128  N.  W.  728, 
—  Mich.  — . 

12.  The  rule  that  the  acts  of  one  placed 
in  a  position  of  peril  by  another's  negli- 
31  L.R.A.(N.S.) 


gence  are  not»  in  determining  the  question 
of  his  own  negligence,  to  be  measured  by 
the  standard  applied  in  ordinary  eases, 
does  not  apply  m  case  of  the  driver  of  a 
restive  horse,  who,  upon  seeing  an  ap- 
proaching automobile,  drives  into  an  offset 
from  the  road,  and  after  the  automobile 
has  stopped  attempts  to  drive  past  the 
standing  machine,  to  avoid  injury  to  the 
horse  through  its  fright  and  bad  conduct, 
where  there  is  nothing  to  show  that  any 
negligence  on  the  part  of  the  driver  of  the 
automobile  contributed  in  any  degree  to  the 
predicament  in  which  he  found  himself. 
Ctunberland  Teleph  &  Teleg.  Co.  y.  Yeiser, 
31:  X137,  131  8.  W.  1049,  —  Ky.  — v 

PnCGROCS. 

Equal  rights  of,  see  Civil  Rights. 

Separation  of  white  and  colored  chil- 
dren in  school,  see  Schoola»  1; 
Statutes,  1. 

NEW  TRIAIi. 

The  affidavit  of  a  Juror  is  not  ad- 
missible to  impeach  the  verdict  by  showing 
misconduct  of  the  jury  outside  the  jury 
room,  in  wrongfully  viewing  the  premises 
where  the  cause  of  action  arose.  Phi  Hi  pa 
V.  Rhode  Island  Co.  31 :  930^  78  Atl.  342,  — > 
R.  I.  — ^.  (Annotated) 

NONRESIDENTS. 

Attachment  of  property  of,  see  At- 
tachment. 

Discrimination  against,  see  Constitu- 
tional Law,  7. 

NOTICE. 

Before  expulsion  from  association,  see 
Associations,    1. 

Implied  notice  of  attorney's  lack  of 
authority  to  compromise  action, 
see  Attorneys,  1. 

To  depositor  of  adverse  claim  to  de- 
posit, see  Banks,  5. 

Of  election  on  question  of  issuing  mu- 
nicipal bonds,  see  Bonds,  4. 

Of  application  to  dismiss  suit,  see 
Dismissal  or  Discontinuance,  2. 

Of  claim '  for  mesne  profits  in  eject- 
ment, see  Ejectment,  1. 

Evidence  to  show,  see  Evidence,  38. 

Burden  of  proving  agent's  authority 
to  receive  notice,  see  Evidence,  3. 

Of  intention  to  cancel  insurance  policy, 
see  Insurance,  5. 

To  insurer  of  increase  of  hazard,  see 
Insurance,   7. 

Necessity  of  actual  notice  of  judgment 
on  substituted  service,  see  Judg- 
ment, 7,  8. 

Necessity  of,  before  removal  from  of- 
fice, see  Officers,  4. 

Notice  of  illness  as  notice  of  insanity, 
see  Pledge  and  Collateral  Secu- 
rity, 2. 

Record  as,  see  Records  and  Recording 
Laws,   3. 

Notice  to  the  agent  of  a  nonresident 
landowner  of  the  pendency  of  an  action  af- 
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fecting  the  land  is  not  sufficient  to  charge 
the  principal,  where  the  principal,  as  far  as 
possible,  had  personal  charge  of  the  busi- 
ness, but  employed  the  agent  to  look  after 
the  business  in  his  absence,  with  authority 
to  employ  counsel  if  the  principal's  inter- 
ests were  jeopardized  by  an  action  and 
there  was  not  time  to  get  instructions 
from  him.  Dunlap  v.  Gibson,  31:  107 1,  112 
Pac.  598,  —  Kan.  — , 


NUISANCES. 

Trees  in  highway  as,  see  Highways,  5, 
7. 

Power  of  municipality  as  to,  see  Mu- 
nicipal Corporations. 

WJiat  are. 

1.  The  maintenance  of  an  undertaking 
establishment  in  a  residence  part  of  a  city 
within  a  few  feet  of  neighboring  residences 
may  be  enjoined  by  their  owners  as  a  nui- 
sance, in  view  of  the  probable  interference 
with  the  comfortable  enjoyment  of  their 
property  by  the  depressing  effect  of  the  re- 
minders of  mortality,  and  the  escape  of 
nodious  ordors'  and  gases  from  the  chemi- 
cals used  in  the  business;  and  it  is  imma- 
terial that  the  owner  of  the  business  in- 
tends to  reside  in  the  upper  stories  of  the 
building.  Densmore  t.  Evergreen  Camp, 
No.  147,  31:  608,  112  Pac.  266,  —  Wash.  — . 

(Annotated) 

2.  The  maintenance  of  a  tuberculosis 
sanitarium  in  a  residential  section  of  a 
city,  which  robs  adjoining  property  owners 
of  their  pleasure  in  and  comfortable  enjoy- 
ment of  their  homes,  and  depreciates  the 
value  of  them  from  33  to  50  per  cent  be- 
cause of  fear  of  the  disease,  which  experts 
regard  as  resting  only  in  the  imagination, 
Is  a  nuisance,  under  a  statute  defining  a 
nuisance  to  be  unlawfully  doing  any  act 
which  injures  or  Endangers  the  comfort  of 
others,  although  the  sanitarium  is  conduct- 
ed in  the  most  approved  manner,  and  is  in 
fact  not  a  menace  to  the  health  of  those 
living  in  the  vicinity.  Everett  y.  Paschall, 
31:  8*7,  111  Pac.  879,  —  Wash.  — . 
Abatement. 

Acquittal  on  criminal  charge  as  bar 
to  right  to  injunction,  see  Judg- 
ment, 4. 

Pleading  in  action  to  abate,  see  Plead- 
ing, 3. 

3.  A  burial  ground  located  on  elevated 
lands  about  5  acres  of  which  will  drain 
towards  a  dwelling  house,  cistern,  and  well 
located  on  lower  lands  separated  therefrom 
only  by  a  public  roadway  66  feet  wide,  does 
not  constitute  a  private  nuisance  against 
which  an  injunction  may  be  granted  at  the 
suit  of  the  owner  of  such  adjoining  prem- 
ises, in  the  absence  of  clear  proof  of  facts 
from  which  it  can  be  justly  inferred  that 
the  use  of  the  cemetery  for  the  interment 
of  dead  bod>e8  would  diminish  the  enioy- 
ment  of  his  premises,  and  result  in  at  loost 
probable  injury  to  the  health  of  his  family. 
Clinton  Cemetery  Asso.  v.  McAttee,  31:  945, 
111  Pac.  392.  —  Okla.  — .  (Annotated) 
31   L.R.A.(N.S.) 


OATH. 

Conviction  of  illegal  registration  as 
bar  to  prosecution  for  false  swear- 
ing, see  Criminal  Law,  9. 

OBSTRUCTION. 

Of  water,  see  Pleading,  5« 

OFFICERS. 

Of  banks,  see  banks,  1-4. 

Of  corporation,  see  Corporations,  1-3. 

Rights  as  between  assignee  of  fees  and 
subsequent  garnishee,  see  Qarnish- 
ment. 

Liability  for  cutting  down  trees  in 
highway,  see  Highways,  5,  6. 

Libel  in  reports  of,  see  Libel  and  Slan- 
der, 1. 

Mandamus  to,  see  Mandamus. 

1.  The  appointment  by  a  fiscal  court  of 
one  of  its  own  number,  whose  term  of  office 
is  about  to  expire,  to  a  salaried  office  with- 
in its  f^ft,  but  the  duties  and  salary  of 
whidi  it  does  not  prescribe,  is  void  as 
against  public  policy,  although  he  is  not 
present  when  the  appointment  is  made. 
Meglemery  v.  Weissinger,  31:575,  131  S.  W. 
40,  —  Ky. — .  (Annotated) 

2.  Mere  recognition  by  a  fiscal  court  of 
an  officer  whose  appointment  by  the  pre- 
ceding court  was  void  does  not  render  his 
incumbency  of  the  office  valid.  Meglemery 
V.  Weissinger,  31:  575,  131  S.  W.  40,  —  Ky. 

• 

8.  The  mere  receipt  of  taxes  without 
exacting  the  penalty,  after  the  expiration 
of  the  period  provided  by  statute  during 
which  taxes  may  be  paid  without  penalty, 
is  not  wilful  misconduct  in  office  within  the 
meaning  of  a  statute  providing  for  the  re- 
moval of  public  officers,  where,  with  the 
assistance  at  his  command,  he  was  not 
able  to  take  the  money  as  fast  as  it  was 
tendered  within  the  period  provided.  State 
ex  rel.  Barker  y.  Meek,  31:  566,  127  N.  W. 
1023,  —  Iowa,  — ^.  (Annotated) 

4.  A  oonunissioner  to  superintend  the 
erection  of  bridges,  whose  term  of  office  is 
not  fixed,  may  be  removed  from  office  at 
any  time  without  notice  or  hearing.  Megle- 
merv  v.  Weissinger,  31:  575,  131  S.  W.  40, 
—  ky.  — . 

OPINIONS. 

As  evidence,  see  Evidence,  23-26. 

ORAIi  EVIDENCE. 

See  Evidence,  17-22. 

PAID-UP  STOCK. 

Assessments  on,  see  Corporations,  6,  7. 

PARENT  AND  CHILD. 

A  woman  who  has  been  deserted  hy  her 
husband,  and  who  is  by  statute  under  ob- 
ligation to  support  her  minor  child,  whose 
earnings  at  the  time  of  its  injury  contrib- 
ute to  ner  support,  may  maintain  an  ac- 
tion to  recover  for  loss  of  its  services  'U 
case  it  is  injured  by  another's  negligence. 
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Yost  y.  Grand  Tnink  R.  Co.  31:  519,  128  N. 
W.  784,  —  Mich.  — .  ( Annotated ) 

PARKS. 

Dedication  of  land  for,  see  Dedication, 
!• 

PAROIi  OONTBAOTS. 

Validity  of,  see  Contracts,  4,  6« 

PAROIi  BVIDESNOE. 

See  Evidence,  17-22. 

PARTIES. 

Action  by  trustee  in  bankruptcy,  see 
Bankruptcy,  2. 

Action  by  wife's  assignee  against  hus- 
band, see  Husband  and  Wife,  4. 

In  injunction  proceedings,  see  Injunc- 
tion, 7. 

Right  of  woman  deserted  by  husband 
to  recover  for  negligent  injury  to 
child,  see  Parent  and  Child. 

Allegations  as  to  right  or  capacity  to 
sue,  see  Pleading,  3. 

Pleading  in  intervention,  see  Pleading, 
4,  8,  9. 

Residents  and  taxpayers  in  a  school 
district,  being  patrons  of  a  free  school 
therein,  suing  for  themselves  and  all  othern 
similarly  circumstanced,  may  sue  to  annul 
as  unauthorized  and  void  a  lease  of  a  school 
lot  for  the  production  of  oil  and  gas,  made 
by  the  board  of  education  thereof.  Herald 
V.  Board  of  Education,  31:  588,  05  S.  £.  102, 
66  W.  Va.  765. 

PARTNERSHIP. 
Powers  of  partner. 

Evidence  on  question  of  authority  to 
sign  notes,  see  Evidence,  15,  46. 

Correctness  of  instruction  in  suit  in- 
volving authority  of  partner  as  to 
negotiable  paper,  see  Trial,  20,  30. 

1.  One  member  of  a  dissolved  partner- 
ship is  liable  upon  a  note  executed  by  the 
co-partner  in  renewal  of  a  former  obliga- 
tion if  he  gave  his  implied  assent  thereto. 
Seufert  v.  Gille,  3i:47i»  131  S.  W.  102, 
230  Mo.  453. 

2.  Authority  by  one  member  of  a  part- 
Tiership  to  his  copartner  to  use  the  firm 
name  in  indorsing  paper  of  a  corporation 
formed  to  take  over  the  business  of  the 
partnership,  in  a  time  of  financial  distress, 
does  not  establish  a  course  of  dealing  be- 
tween the  parties  and  the  business  which 
will  continue  the  authority  in  favor  of  the 
business  eight  years  afterwards,  when  the 
former  partner  has  retired  from  th**  cor- 
poration and  all  interest  in  the  business. 
Seufert  v.  Gille,  31:471,  131  S.  W.  102, 
230  Mo.  453. 

3.  The  execution  of  a  note  without 
knowledge  or  consent  of  the  other  partner, 
by  one  member  of  a  former  partnership  the 
business  of  which  has  been  absorbed  by  a 
corporation,  in  consideration  of  a  dc^bt  of 
the  partnership,  is  not  binding  on  the  co- 
partner if  the  payee  had  knowledge  of  th^ 
dissolution  effected  by  the  creation  of  the  I 
31  L.R.A.(N.S.) 


corporation.     Seufert  y.  Gille,  31:471,  131 
S.  W.  102,  230  Mo.  453. 

4.  A  member  of  a  partnership  has  no 
implied  authority  to  use  the  name  of  the 
firm  as  surety  for  a  corporation  which  was 
formed  to  take  over  the  business.  Seufert 
y.  Gille,  31:471,  131  S.  W.  102,  230  Mo. 
453. 

liiability  of  partners;  rlg^hts  of  credit* 
ors. 

5.  Creditors  of  a  business  carried  on 
by  an  individual  under  a  \  tnership  name 
have  no  right,  in  case  of  a  general  assign- 
ment for  their  benefit,  to  l^  paid  out  of. 
the  assets  of  the  business  in  priority  to  one 
who  had  received  a  chattel  mortgage  upon 
them,  to  secure  the  individual  debt  of  the 
one  carrying  on  the  business,  since  the 
ostensible  partner  has  no  equities  in  such 
assets  through  which  the  claims  of  credi- 
tors of  the  partnership  can  be  satisfied  in 
priority  to  those  of  the  individual  partner. 
Johnson  v.  Williams,  31:  406,  68  S.  E.  410, 
—  Va.  — .  (Annotated) 
Dlssolntlon. 

See  also  supra,  3. 

6.  The  transfer  by  a  partnership  of  all 
its  assets  to  a  corporation  formed  to  take 
them  over,  and  the  issuance  of  corporate 
stock  to  the  partners  for  a  portion  of  the 
assets,  with  the  expectation  that  the  re- 
mainder shall  be  collected  and  applied  in 
satisfaction  of  partnership  debts,  will,  if 
the  partnership  thereupon  ceases  to  do  busi- 
ness, constitute  a  dissolution  of  it.  Seufert 
V.  Gille,  31:  471,  131  S.  W.  102,  230  Mo.  453. 

(Annotated) 

PARTY  WAIili. 

Recovery  on  insurance  policy  for  loss 
of  easement  of  support  by  destruc- 
tion of  wall,  see  Insurance,  6. 

PASSENGER  CARRIERS. 

See    Carriers. 

PAYMENT. 

To  whom  payment  of  assigned  note 
may  be  made,  see  Bills  and  Notes, 
1. 

Guaranty  of,  see  Guaranty. 

Application  of  check  received  through 
agent,  see  Principal  and  Agent. 

PEANUT  ROASTER. 

Municipal  liability  for  injury  to  travel- 
er by  explosion  of,  see  Municipal 
Corporations,  10. 

PENAIiTIES. 

Distinguished  from  liquidated  damages, 
see  Damages,  4. 

PERHi. 

Negligence  in  attempt  to  escape  from, 
see  Negligence,  12. 

PERSONAIi  PROPERTY. 

Sale  of,  see  Sale. 

PETTTTOV. 

Of  plaintiff,  see  Pleadings,  2MS. 
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PETROIiEUM. 

Implied  warranty  of  fitness  of,  for  pur- 
pose for  which  sold,  see  Sale,  3, 

PliAINTIFFS. 

Parties  plaintiffs^  see  Parties. 

PliATFORAf. 

Rights  of  passenger  riding  on,  see  Car- 
riers, 2. 

PIiBADING. 

In  criminal  prosecution,  see  Indict- 
ment, etc. 

Defamatory  matter  in,  see  Libel  and 
Slander,  la. 

In  mandamus  proceeding,  see  Manda- 
mus, 6. 

Judgment  on  pleadings. 

1.  Ordinarily  a  judgment  on  the  plead- 
ings in  favor  of  plaintiff  cannot  be  ordered 
in  a  case  where  issue  is  joined  upon  a  gen- 
eral denial  and  other  defenses,  unless  the 
general  denial  is  overthrown  by  other  state- 
ments in  the  answer.  Cobe  v.  Coughlin 
Hardware  Co.  31:  11269  112  Pae.  115,  — 
Kan.  — 

Duplicity. 

Duplicity  in  indictment,  s^e  Appeal 
and  Error,  16. 

Review  of  discretion  as  to  permitting 
withdrawal  of  plea  of  not  guilty 
and  attack  on  indictment  for  du- 
plicity, see  Appeal  and  Error,  7. 

2.  Where  a  person  injured  by  the 
wrongful  conduct  of  another  is  uncertain 
whether  the  injury  was  caused  by  ordinary 
or  gross  negligence,  he  may,  where  there 
is  no  express  statutory  requirement  for  con- 
sistency, join  in  separate  counts  in  the 
same  complaint  a  cause  of  action  sounding 
in  ordinary  negligence  with  one  sounding 
in  gross  negligence,  and  insist  upon  both 
up  to  such  time  as  there  ceases  to  be 
reasonable  conflicting  inferences  on  the  evi- 
dence as  to  which  is  the  right  .one,  as  such 
causes  of  action  are  not  inconsistent  in  the 
sense  that  the  choice  of  one  absolutely 
waives  the  other.  Astin  v.  Chicago,  M.  & 
St.  P.  R.  Co.  31:  X58,  128  N.  W.  265,  143 
Wis.  477.  (Annotated) 
Declaration  or  complaint. 

3.  To  maintain  an  action  under  a  stat- 
ute declaring  the  establishment,  mainte- 
nance, or  use  for  burial  purposes  of  any 
cemetery  located  less  than  three  fourths  of 
1  mile  from  any  tract  of  land  platted  as 
an  addition  to  any  city  or  town,  or  from 
any  tract  of  land  platted  into  blocks  to  be 
sold  for  residence  purposes,  wherein  lots 
have  been  sold  in  good  faith  prior  to  the 
time  that  the  cemetery  was  located  and  set 
apart  for  burial  purposes,  to  be  a  nuisance, 
and  providing  that  any  person  owning  real 
estate  within  such  location  may  maintain 
an  action  to  abate  the  nuisance,  and  that 
it  shall  be  the  duty  of  any  sheriff,  consta- 
ble, or  other  police  officer  to  make  com- 
plaint and  hasten  the  abatement  thereof, — 
the  plaintiff  must  allege  and  prove  that 
he  is  an  owner  of  real  estate  or  officer  as 
81  L.R.A.(N.S.)  ' 


described  therein.    Clinton  Cemetery  Asso. 
V.  McAttee,  31:  945,  111  Pac.  392,  -^  Okla. 

4.  An  intervention  in  proceedings  for 
the  appointment  of  receivers  for  an  insol- 
vent corporation,  to  rescind  for  fraud  in  its 
procurement  a  subscription  to  the  capital 
stock  of  the  corporation,  need  not  negative 
the  existence  of  any  debts  incurred  after 
the  stock  subscription  sought  to  be  re- 
scinded, as  that  IS  matter  of  defense  to 
the  intervention,  where  the  corporation  has 
proceeded  to  do  business  upon  the  basis  of 
such  stock  subscription.  Gress  v.  Knight, 
3z:  900,  68  S.  E.  834,  —  Ga.  — . 

5.  One  suing  for  injury  caused  by  an 
obstruction  to  his  use  of  a  navigable  stream 
need  not  allege  that  defendant  owed  him 
the  duty  not  to  obstruct  the  stream,  since 
he  owed  such  duty  to  all  having  the  ri^ht 
to  use  the  stream.  Cumberland  Pipe  Line 
Co.  V.  Stambaugh,  31:  1x31,  126  S.  W.  106, 
137  Ky.  628. 

Pleas  and  answers. 

6.  The  claim  that  a  particular  fire  loss 
is  within  a  provision  of  an  insurance  policy 
on  the  property,  to  the  effect  that  the  lia- 
bility of  the  insurer  shall  not  exceed  the 
cost  of  repairing  or  replacing  the  property 
lost,  is  an  affirmative  aefense,  and  must  be 
pleaded.  Mechanics  Ins.  Co.  v.  C.  A. 
Hoover  Distilling  Co.  31:  873,  182  Fed.  590. 
*— ^  C.  C.  A.  — "• 

7.  To  defeat  liability  on  a  policy  insur- 
ing intoxicating  liquor  in  prohibition  terri- 
tory, the  invalidity  of  the  contract  c  the 
ground  that  it  violates  public  polic  nd 
the  statutes  of  the  state  must  be  p'«  id, 
where  insurance  contracts  on  such  pi  rty 
are  not  expressly  prohibited.  Mechanics 
Ins.  Co.  y.  C.  A.  Hoover  Distilling  Co. 
31:  873,  182  Fed.  590,  —  C.  C.  A.  — . 
Demurrer. 

8.  Allegations  in  interventions  by 
stockholders  in  proceedings  for  the  appoint- 
ment of  receivers  for  an  insolvent  bank,  to 
rescind  subscriptions  to  the  capital  stock 
of  the  corporation,  for  fraud  in  misrepre- 
senting its  financial  condition  that  the  bank 
owed  an  item  of  about  $20,000  of  accrued 
interest,  without  stating  to  whom  it  was 
due  or  showing  any  sufficient  reason  for  the 
failure  to  do  so,  and  that  at  least  $75,000 
of  the  loans  and  discounts  set  out  in  its 
statement  were  worthless,  without  any 
further  specification,  are  subject  to  special 
demurrers.  Gress  v.  Knight,  31: 900,  68 
8.  E.  834,  —  Ga.  — . 

9.  Interventions  in  proceedings  for  tho 
appointment  of  receivers  for  an  insolvent 
bank,  which  allesred  that  the  bank  had  an 
authorized  capital  of  $.50,000  of  which  $25, 
000  had  been  issued  and  paid  up;  that  the 
corporate  stock  was  subsequently  increased 
to  $150,000,  which  increase  wasr  sold  to  or 
divided  among  the  original  shareholders, 
with  the  exception  of  about  250  shares  of 
the  par  value  of  $100  per  share,  which  were 
sold  to  new  subscrilhers,  including  inter- 
veners, that  false  and  fraudulent  represen- 
tations were  made  to  induce  the  taking 
thereof, — some  being  printed,  some  written, 
81 
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and  some  oral;  that  the  interveners  relied 
thereon;  that  they  had  never  participated 
in  any  meeting  of  the  stockholders  of  the 
bank,  had  never  been  officers  thereof,  and 
had  never  received  or  accepted  any  b^efits 
from  the  bank  by  reason  of  the  ownership 
of  the  stock  thereof;  and  that  some  had 
paid  for  the  stock  and  some  had  given  notes 
therefor;  some  of  which  interventions  alleg- 
ing that  the  interveners  had  proceeded  im- 
mediately upon  discovery  of  the  fraud,  and 
one  setting  out  specific  reasons  why  he  did 
not  know  of  the  fraud  before  the  bank's 
assignment  for  the  benefit  of  creditors,  the 
prayer  being  for  rescission  and  other  equi- 
table relief, — are  sufficient  to  withstand  a 
general  demurrer.  Gress  v.  Knight,  31: 
900,  68  S.  E.  834  —  Ga.  — . 

10.  Alleging  arrest  in  an  action  for  as- 
sault does  not  make  the  complaint  demur- 
rable if  it  is  not  set  out  as  a  separate  cause 
of  action,  although  the  allegation  might  be 
stricken  out  on  motion.  Kirk  v.  Seattle 
Electric  Co.  31:  991,  108  Pac.  604,  58  Wash. 
283. 

11.  The  defense  of  the  statute  of  limita- 
tions may  be  interposed  by  demurrer  in 
equity  where  the  complaint  shows  on  its 
face  that  the  cause  of  action  is  barred  by 
the  statute,  and  does  not  allege  facts  suf- 
ficient to  remove  the  bar,  while  the  statute 
prescribes  as  a  ground  of  demurrer  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Mueller  t. 
Light,  31:  X013,  123  S.  W.  646,  92  Ark.  622. 

PliBDGE    AND    COLLATERAL    SECU- 
RITY. 

Larceny  by  conversion  of  property 
pledged,  see  Evidence,  40;  Lar- 
ceny, 3,  4. 

Change  of  possession. 

See  also  infra,  5. 

1.  Absence  of  consent  by  the  president 
of  a  manufacturing  corporation  to  the  act 
of  a  pledgee  of  its  product,  in  taking  pos- 
session thereof,  will  not  aiTect  the  validity 
of  his  lien  if  the  pledgee  had  a  contract 
right  to  take  possession.  Garrison  v.  Ver- 
mont Mills,  31:  450,  69  S.  E.  743,  —  N.  C. 

Rights  of  parties  as  to  third  persons. 

Pledgee    as    bona    fide    purchaser,    see 

Bills  and  Notes,  3. 
Rights  of  pledgee  of  corporate   stock, 

see  Corporations,  6. 

2.  A  bank  which  accepts  stock  of  an 
insane  stranger  as  collateral  to  a  loan  to 
its  customer  upon  receiving  the  confirma- 
tion of  the  indorsement  by  letter  from  the 
stranger,  who  was  known  to  be  ill,  has  a 
right  to  hold  it  for  the  residue  of  the  debt 
after  exhausting  other  securities,  since  no- 
tice of  illness  was  not  notice  of  insanity. 
Groff  V.  Stitzer  (N.  J.  Err.  &.  App.)  31: 
1159,  77  Atl.  46,  —  N.  J.  — . 

(Annotated) 

3.  Where,  by  the  terras  of  the  con- 
tract, a  manufacturer  of  goods  was  to  bill 
certain  of  his  product  to  his  agent,  and 
store  it  in  a  separate  warehouse  for  him 
upon  his  making  advances  Upon  it,  equity 
31  L.R.A.(N.S.) 


considers  the  property  as  set  apart  and 
stored  when  the  invoices  are  sent,  so  that 
the  manufacturer  loses  his  control  over  the 
property  in  favor  of  the  pledgee,  although 
it  IS  not  actually  set  apart.  Garrison  v. 
Vermont  Mills,  31:  450,  09  S.  E.  743,  —  N. 
0.  — . 

4.  A  contract  between  a  manufacturer 
and  his  sales  agent  to  the  effect  that  the 
agent  will  make  advances  on  goods  on  hand 
in  the  storehouse  of  the  manufacturer, 
which  shall  be  billed  to  the  agent,  and 
stored  in  separate  warehouses,  and  insured 
for  account  of  the  agent,  gives  the  agent 
an  equitable  lien  upon  the  goods  so  stored 
which  will  be  enforced  by  equity  against 
the  receiver  of  the  manufacturer.  Garri- 
son V.  Vermont  Mills,  31 :  450,  69  S.  E.  743, 
—  N.  C.  -^. 

6.  A  pledgee  of  goods  who  leaves  them 
in  possession  of  the  pledgeor  without  filing 
a  record  of  the  transaction,  as  required  by 
law,  may  perfect  his  right  against  cred- 
itors by  taking  possession  of  the  goods  be- 
fore they  take  any  steps  to  subject  tiie 
property  to  their  claims.  Garrison  v.  Ver- 
mont Mills,  31:  450,  69  S.  E.  743,  —  N.  C. 

6.  A  provision  in  a  note  secured  by  a 
pledge  of  collateral,  giving  the  holder  the 
right  to  make  such  use  of  the  collateral  as 
he  may  desire,  subject  only  to  the  obliga- 
tion to  deliver  to  the  pledgeor  collateral  of 
the  same  amount  and  kind  as  tliat  pledged, 
does  not  give  him  the  right  to  sell  it»  so  as 
to  end  all  right  of  the  pledgeor  in  it,  prior 
to  default  in  payments  on  the  note.  Com. 
V.  Atlhause,  31:999,  93  N.  £.  202,  207 
Mass.  32. 

POOL. 

Of  corporate  stock,  see  Contracts,   1; 

Corporations,  9-13. 
Declaring   pool    room   a   nuisance,   see 

Courts,  2;  Municipal  Corporations^ 

6. 

POSSESSION. 

Of  pledge,   see  Pledge  and  Collateral 
Security,  1. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  18-24. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  6. 

PREMATURITY. 

Of  delivery  of  goods  sold,  see  Sale,  1. 

PREMIUMS. 

For  insurance,  see  Insurance,  8,  9. 

PRESCRIPTION. 

Acquiring    exclusive    right    of    fishery 
by  prescription,  see  Fisheries,  6,  7. 


PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  6. 
In  general,  see  Evidence,  2-14. 


PRINCIPAL  AND  AGENT—PROXIMATE  CAUSE. 
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PRINCIPAL  AND  AGKNT. 

As  to  brokers,  see  Brokers. 

Authority  of  railroad  ticket  agent,  see 
Carriers,  1. 

Liability  of  carrier  for  embezzlement 
of  article  during  transportation, 
see  Carriers,  28. 

Burden  of  proving  agent's  authority  to 
receive  notice  ox  pendency  of  ac- 
tion, see  Evidence,  3. 

Proof  of  agent's  declarations,  see  Evi- 
dence, 34-36. 

Injunction  to  prevent  agent  from  ap- 
propriating list  of  customers  upon 
engaging  to  work  for  rival,  see  In- 
junction, 3. 

Imputing  agent's  knowledge  to  princi- 
pal, see  Notice. 

Rights  of  agent  as  pledgee,  see  Pledge 
and  Collateral  Security,  3,  4. 

Bond  guarantying  against  negligence 
of  agent,  see  Trial,  13. 

1.  One  who  receives  a  check  drawn  to 
his  own  order  from  the  agent  of  the  draw- 
er, who  was  not  known  to  him,  assumes  the 
obligation  of  accounting  to  the  drawer  for 
the  proceeds.  Bowles  Co.  v.  Clark,  31:  613^ 
109  Pac.  812,  59  Wash.  336. 

(Annotated) 

2.  The  duty  of  one  who  receives  a 
check  drawn  to  his  own  order  from  the 
agent  of  the  drawer,  who  was  not  known 
to  him,  to  account  to  the  drawer  for  the 
proceeds  thereof,  is  not  performed,  where 
the  check  was  given  to  the  agent  to  pur- 
chase soods  for  the  drawer,  by  applying 
part  of  the  proceeds  to  debts  of  the  agent 
and  paying  the  balance  to  him  in  cash,  al- 
though one  of  such  debts  was  due  for  ma- 
terials which  the  agent  had  furnished  the 
drawer,  but  which  the  drawer  did  not  know 
had  been  purchased  on  credit  from  the 
payee, —  at  least  when  the  agent  no  long- 
er had  credit  with  the  payee.  Bowles  Co. 
V.  Clark,  31:613,  109  Pac.  812,  59  Wash. 
336. 


PRINCIPAL  AND  SURETY. 

Power  of  appellate  court  to  adjudicate 
question  of  liability  of  surety,  see 
Appeal  and  Error,  10. 

As  to  bonds,  generally,  see  Bonds. 

As  to  guaranty,  see  Guaranty. 

Power  of  partner  to  assume  suretyship 
for  firm,  see  Partnership,  4. 


PRIORITY. 

Between  claims  against  bankrupt's  es- 
tate,  see   Bankruptcy,  3. 

As  between  assignee  and  garnishee,  see 
Garnishment. 

Between  individual  and  firm  creditors, 
see  Partnership,  5. 


PRIVILEGE, 

Of  accused  against  self -crimination,  see 

Criminal  Law,  5. 
Of  witness,  see  Witnesses,  3-6. 
81  L.R.A.(N.S.) 


PRIVILEGED    OOMMUNICATION8. 

Evidence  of,  see  Evidence,  SO. 
In  libel  action,  see  Libel  and  Slander, 
1,  la. 

PRODUCTION    OP   DOOUMENTS. 

See  Discovery  and  Inspection. 

PROFITS. 

Loss   of   as  element   of   damages,   see 

Damages,  0,  10. 
Of  business  conducted  by  husband  as 

community  property,  see  Husband 

and  Wife,  2. 

PROSPECTIVE  LEGISLATION. 

In  general,  see  Statutes,  6. 

PROVABLE  CLAIMS. 

In  bankruptcy,  see  Bankruptcy,  4,  6. 

PROXIMATE  CAUSE. 
Of  loss  by  lire. 

1.  The  act  of  a  twelve-year-old  child  in 
lighting,  at  a  fire  left  smoldering  in  a  lot, 
a  piece  of  paper,  in  order  to  transfer  fire 
to  another  place,  and  not  the  original  act 
of  setting  out  tiie  smoldering  fire,  is  the 
proximate  cause  of  its  ^ing  injured 
through  the  fire  communicating  to  its 
clothes  and  burning  it.  Arkansas  Valley 
Trust  Co.  V.  Mcllroy,  31:  xoao^  133  S.  W. 
816,  —  Ark.  — . 

Qt  Injury  or  loss  by  explosion. 

2.  A  gas  company  cannot  escape  lia- 
bility for  injury  to  the  patron  of  a  restau- 
rant by  the  explosion  of  gas  from  a  leak 
which  it  negligently  fails  to  repair,  by  the 
fact  that  the  gas  was  exploded  by  the  fail- 
ure of  the  restaurateur  to  extinguish  a  fire 
in  the  building,  on  the  theory  that  the  lat- 
ter's  negligence  was  the  proximate  cause  of 
the  injury.  Merrill  v.  Los  Angeles  Gas 
&  Electric  Co.  31:  559,  111  Pac.  634,  —  Cal. 

Of  Injury  by  water. 

3.  The  delay  of  a  run  of  timber  by  an 
obstruction  of  the  stream  which  prevents 
its  getting  to  market  before  a  flood  which 
carries  it  away  is  the  proximate  cause  of 
its  loss.  Cumberland  Pipe  Line  Co.  v. 
Stambaugh,  31:1131,  126  S.  W.  106,  137 
Ky.  628.  (Annotated 
Of  Injury  to  servant. 

4.  The  violation  of  a  statute  forbidding 
the  employment  of  children  in  mines  is  the 
proximate  cause  of  an  injury  to  a  child 
which  is  the  natural,  probable,  and  antici- 
pated consequences  of  the  nonobservance. 
Norman  v.  Virgin ia-Pocahontas  Coal  Co. 
31:  504,  69  S.  E.  857,  —  W.  Va.  — . 

Of  damagre  by  fright. 

5.  The  proximate  cause  of  the  injury 
to  the  driver  of  a  restive  horse  who  drives 
into  an  offset  from  the  road  upon  seeing 
an  automobile  approaching  and  when  the 
machine  stops  beside  the  road,  attempts  to 
force  it  past  the  standing  machine>  to  avoid 
injury  to  it  through  its  bad  conduct  in  do- 
ins  which  it  gets  beyond  his  control  and 
injures  him,  is  his  own  neeligence  in  so  do- 
ing, and  not  the  fault  of  the  driver  of  the 
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machine  in  failing  to  sound  the  statutoiy 
warning  of  his  approach  or  to  stop  his 
machine  soon  enough,  and  in  permitting 
the  machinery  to  continue  in  motion  aft- 
er the  machine  had  stopped.  Cumberland 
Teleph.  ft'Teleg.  Co.  v.  Yeiser,  31:  1137,  131 
S.  W.  1049,  —  Ky.  —, 

PUBLIC  BUILDINGS. 

Lease  of,  see  Constitutional  Law, 
10;  Municipal  Corporations^  9; 
Schools,   3,   4. 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC   MONEY. 

1.  The  adoption  of  plans  is  not  a  con- 
dition precedent  to  the  raising  of  a  fund 
for  the  erection  of  a  school  building,  un- 
der a  charter  provision  that  no  such  build- 
ing shall  be  constructed  until  the  plans  for 
the  same  have  been  adopted  and  approved 
by  the  board  of  education.  Maxcy  v.  Osh- 
kosh,  31:  787,  128  N.  W.  899,  144  Wis.  238. 

2.  The  presence  in  a  will  providing  for 
the  establishment  of  a  memorial  training 
school,  of  a  direction  that  it  shall  teach  all 
things  of  mechanical  and  other  technical 
work,  and  of  language  indicating  that  it 
shall  be  an  institution  of  learning  and  bear 
a  memorial  name,  does  not  indicate  that 
it  is  of  a  class  that  a  municipal  corpora- 
tion could  not  maintain  at  public  expense, 
under  authority  to  maintain  manual  train- 
ing schools  for  the  benefit  of  pupils  of 
school  age,  where  the  will  also  provides 
that  the  schools  shall  teach  cooking,  sew- 
ing, and  domestic  economy  to  girls,  and  to 
both  boys  and  girls  such  things  as  are  us- 
ually taught  in  modern  manual  training 
schools,  and  such  things  as  time  develops 
ought  to  be  taught  in  such  schools.  Maxcy 
V.  Oshkosh,  31:  787,  128  N.  W.  899,  144  Wis. 
238. 

3.  The  tender  of  a  fund  raised  by  the 
sale  of  municipal  bonds  to  the  trustees 
empowered  by  will  to  establish  a  manual 
training  school,  and  turn  it  over  to  a  mu- 
nicipal corporation  upon  its  raising  a  cer- 
tain fund  for  its  maintenance,  does  not  vio- 
late a  provision  of  the  charter  requiring 
school  money  to  be  kept  in  a  separate  fund 
and  disbursed  only  on  the  orders  of  the 
board  of  education,  where  the  intention  is 
to  expend  the  fund  in  the  erection  of  the 
building,  and  the  tender  is  made  merely  as 
a  form  to  comply  with  the  provisions  of 
the  will  and  render  the  fund  established 
by  it  available.  Maxcy  v.  Oshkosh,  31:  787, 
128  N.  W.  899,  144  Wis.  238. 


PUBLIC  POLICY. 

As   affecting  contracts,   see   Contracts, 

0. 
Appointment  of  ofEkier  in  violation  of, 

see  Officers,  1. 


PUBLIC  SCHOOLS. 

See  Schools. 
31  L.R.A.(N.S.) 


PUBLIC  UTILITIES. 

What  are,  see  Bonds,  3;  Municipal 
Corporations,  6. 

PUNITIVE   DAMAGES. 

See  Damages,  1. 

RACEWAY. 

Duty  of  owner  of  mill  to  maintain 
bridge  over,  see  Bridges,  2. 

RAILINGS. 

Lack  of  proper  guard  rails  on  bridge, 
see  Bridges,  3,  4. 

RAILROADS. 

Error  in  instructions  in  actions  for 
injuries  oh,  see  Appeal  and  Error, 
21. 

Duty  to  bridge  ditch  at  its  own  ex- 
pense,  see   Bridges,   1. 

As  carriers,  see  CarrierB. 

Act  limiting  hours  of  labor  by  railroad 
employees,  see  Master  and  Serv- 
ant,   1. 

Injuries  to  employees,  see  Master  and 
Servant. 

Locating  drains  across  right  of  way, 
see   Statutes,    6. 

Question  for  jury  as  to  negligence,  see 
Trial,   IZ 

Interference  with  jury  in  action  for 
diversion   of  water,  see  Trial,    16. 

Withdrawal  of  water  by  railroad  com- 
pany  for   use   in   its   engines,   see 
Waters,  2. 
Fences. 

Discrimination  in  statute  as  to  fences, 
see    Constitutional    Law,    8. 

1.  A  penalty  'for  failure  to  keep  a 
fence  in  order,  as  well  as  for  failure  to 
construct  it,  is  imposed  by  a  statute  re- 
quiring the  construction  of  the  fence  and 
its  repair,  and  providing  that  failure  or 
neglect  to  comply  with  the  provisions  and 
requirements  of  the  act  shall  subject  the 
railroad  company  upon  which  the  duty  is 
imposed  to  fine.  Missouri  &  N.  A.  R.  Co. 
V.  State,  31:861,  121  S.  W.  930,  92  Ark. 
1. 

Injury  to  persons  on  or  near  track. 

Question  for  jury  as  to  negligence,  see 

Trial,  12. 
Correctness   of    instruction,   see   Trial, 

19. 
See  also  Carriers,  26;   Negligence,  8. 

2.  That  one  upon  the  platform  of  a 
third  person,  which  adjoins  a  railroad  right 
of  way,  was  a  trespasser,  does  not  deprive 
him  of  the  benefit  of  the  rule  that  a  rail- 
road company  is  liable  for  injuries  to  per- 
sons near  its  tracks  by  the  negligent  oper- 
ation of  its  trains.  St.  Louis,  I.  M.  A  S.  R. 
Co.  V.  Jackson,  31:  980,  132  S.  W.  206,  — 
Ark.  — ^.  (Annotated) 
Accidents  at  crossings. 

3.  Failure  of  a  railroad  company  to 
give  the  signals  required  by  statute  when 
approaching  a  street  crossing  will  render  it 
liable  for  injury  to  a  traveler  on  a  street,  a 
portion  of  which  was  occupied  by  the  rail- 
road tracks,  and  who  had  not  yet  reached 
the  crossing,  through  the  frightening  of  Ma 
horses,  where,  had  the  signals  been  given. 
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he  might  have  aToided  the  danger.  Warn 
▼.  Chicago  G.  W.  R.  Co.  31 :  667,  126  N.  W. 
1104,  —  Iowa,  — ,  (Annotated) 

RATES. 

Telephone  rates,  see  Telephones,  2. 

RATIFICATION. 

Of  act  of  bank  officer,  see  Banks,  4. 

Of  act  of  of^cer  of  corporation,  see 
Corporations,  1-3. 

Evidence  to  show,  see  Evidence,  46. 

Of  void  appointment  to  office,  see  Offi- 
cers, 2. 

REAIi-ESTATE  BROKERS. 

See  Brokers. 

REAL  PROPERTY. 

Statute  perfecting  title,  see  Acknowl- 
edgment. 

Dedication  of,  see  Dedication. 

Dower,  see  Dower. 

Particular  kinds  of  estate,  see  Hus- 
band and  Wife,  1,  2. 

Laches  as  bar  to  action  respecting,  see 
Limitation  of  Actions,  1. 

Records  ^f  title,  see  Records  and  Re- 
cording laws. 

Sale  of,  see  Vendor,  and  Purchaser. 

RECEIVERS. 

Appeal  from  refusal  of  state  court  to 
direct  its  receiver  to  turn  over 
property  to  Federal  receiver,  see 
Appeal  and  Error,  1. 

Right  to  rescind  subscription  to  stock 
after  appointment  of  receiver  for 
corporation,   see   Corporations,   5. 

Power  of  receiver  appointed  by  Federal 
court  to  oust  receiver  appointed 
by  state  court,  see  Courts,  6. 

Pleading  in  intervention  in  proceed- 
ings for  appointment  of,  for  cor- 
poration, see  Pleading,  4,  8,  9. 

Rights  of  pledgee  as  against  receiver, 
see  Pledge  and  Collateral  Securi- 
ty, 4. 

Where  by  statute  the  court  must 
sanction  the  filing  of  a  bill  in  equity  pray- 
ing extraordinary  relief,  it  has  implied  au- 
thority, in  order  to  preserve  the  status 
upon  allowing  such  bill,  to  appoint  a  tem- 
porary receiver  of  the  property  involved  in 
the  litigation.  Young  v.  Hamilton,  31: 
1057,  69  S.  E.  693,  —  Ga,  — . 

RECOGNIZANCE. 

See  Bail  and  Recognisance. 

RECORD. 

On  appeal,  see  Appeal  and  Error,  8.  4. 

RECORDS  AND  RECORDING  LAWS. 

Effect  of  appeal  on  power  of  trial 
court  to  correct,  see  Appeal  and 
Error,  2. 

Curing    defective    acknowledgment    of 
deeds   which    had   been   on   record 
for  certain  time,  see  Constitution- 
al Law,  2,  9. 
81  L.R.A.(N.S.) 


Recording  pledge,  see  Pledge  and  Col- 
lateral Security,  5. 

1.  The  mere  fact  that  the  name  of  an 
heir  is  listed  in  the  probate  record  in  a 
certain  form  does  not  prevent  a  record  of 
a  conveyance  by  him  of  his  interest  in  the 
estate  in  another  form  from  being  notice 
to  subsequent  purchasers  of  the  former  con- 
veyance. Loser  v.  Plainfield  Sav.  Bank, 
31:  xiia,  128  N.  W.  1101,  —  Iowa,  — . 

2.  Where  a  man  is  commonly  known 
by  his  middle  name,  the  record  of  a  mort- 
gage in  that  name  will  be  notice  to  subse- 
quent mortgagee  taking  a  conveyance  from 
him  by  his  first  name  or  initials, — at  least 
where  the  mortgage  or  the  chain  of  title 
contains  internal  evidence  that  the  grantor 
in  the  two  instruments  is  the  same.  Loser 
V.  Plainfield  Sav.  Bank,  31:  xiia,  128  N.  W. 
1101,  —  Iowa,  — , 

3.  Where  the  record  of  a  mortgage  is 
required  to  be  indexed  by  a  description  of 
the  land,  one,  about  to  take  a  lien  on  the 
property  who  finds  a  prior  attempt  to  con- 
vey  or  encumber  the  same  property  by  one 
who  may  possibly  be  his  grantor  is  charged 
with  notice  of  all  that  an  inquiry  pursued 
with  reasonable  diligence  would  have 
brought  to  his  attention.  Loser  v.  Plain- 
field  Sav.  Bank,  31:  ma,  128  N.  W.  1101, 
—  Iowa,  — . 

REFERENCE. 

1.  That  the  trial  of  facts  upon  which 
depends  the  question  of  abatement  of  taxes 
has  been  submitted  to  referees  does  not 
give  them  the  power,  to  the  exclusion  of 
the  court,  of  determining  whether  or  not 
witnesses  are  privileged  from  answering 
questions  submitted  to  them  in  a  proceed- 
ing to  take  their  depositions,  for  use  at 
the  trial.  Boston  &  M.  R  Co.  v.  State, 
31 :  539»  77  Atl.  996,  —  N.  H.  — . 

2.  Under  the  Chinese  exclusion  act, 
which  vests  co-ordinate  original  jurisdie- 
tion  in  United  States  district  judges  and 
commissioners  over  nroceedings  for  the  de- 
portation of  a  Chinese  person,  a  judge  can- 
not refer  a  case  which  has  been  made  re- 
turnable before  him,  to  a  commissioner  to 
take  testimony  and  report.  Jung  Goon 
Jow  V.  United  States,  31:  1091,  108  Pac. 
490,  —  Ariz.  — w 

REJECTION. 

Of  goods  purchased,  see  Sale,  6. 

RELEASE. 

From  subscription,  see  Corporations,  4, 
6. 

1.  If  all  the  provisions  of  an  instru- 
ment containing  a  release  when  taken  to- 
gether show  an  intent  to  limit  its  scope, 
efi'ect  will  be  given  to  such  intent,  although 
the  words  of  release  taken  by  themselves 
would  operate  as  a  general  release.  Van 
Slyke  V.  Van  Slvke  (N.  J.  Err.  &  App.) 
31 :  778,  78  Atl.  179,  —  N.  J.  — . 

2.  The  rule  that  the  intent  is  to  be 
gathered  from  the  entire  instrument  con- 
trols the  one  that  the  scope  of  a  release 
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indicated  by  general  words  is  controlled 
by  particular  recitals  following  them.  Vii^ 
Slyke  V.  Van  Slyke  (N.  J.  Err.  &  App.) 
31 :  778,  78  Atl.  179,  —  N.  J.  —v 

REIiEYANGY. 

Relevancy  of  evidence,  see  Evidence, 
38-48. 

HBIilGIOUS  SOCIETIES. 

Power  of  court  to  order  new  election 
for  trustees  of  religious  society 
because  of  doubt  as  to  result  of 
original  election,  see  Courts,  3. 

One  merely  appointed  to  hold  the 
title  to  property  of  a  religious  association 
as  trust^  has,  by  reason  of  that  fact,  noth- 
ing to  do  with  any  of  the  affairs  of  the 
congregation  or  with  the  property  itself. 
Mazaika  v.  Kraucsunas,  31 :  686,  77  Atl. 
1102,  229  Pa.  47. 

REMOVAIi. 

Oi  officer,  see  Officers,  3,  4. 

RENT. 

Recovery  of,  on  rescission  of  contract 
by  vendee,  see  Vendor  and  Pur- 
chaser, 3. 

jaEPLEVIN. 

Adjudicating   on    appeal   question    not 
raised  below,  see  Appeal  and  Er- 
ror,   10. 
Adequacy  of  remedy  by  to  prevent  re- 
*  sort  to  mandamus,  see  Mandamus, 

2. 

RESCISSION. 

Of  subscription  to  capital  stock,  see 
Corporations,  4,   5. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser, 2,  3. 

RESERVATIONS. 

Oral  reservation  of  growing  crops,  see 

Contracts,  4. 
Parol  evidence  to  prove,  see  Evidence, 

20. 

RES  JUDICATA. 

See  Judgment,  1-6. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  7. 

RETROSPECTIVE    liAWS. 

Constitutionality  of,  see  Constitution- 
al Law,  2. 

As  to  when  statutes  are  retrospective, 
see  Statutes,  6. 

reversibijE  error. 

See    Appeal    and    Error,    18-24. 

REVERTER. 

Of  wife's  dower  interest,  see  Dower, 
1,  2. 

REVIEW. 

Of  order  or  judgment,  see  Appeal  and 
Error. 
31  L.R.A.(N.8.) 


REVOCATION. 

Of  submission  to  arbitration, 
bitration,   1. 


see  Ar- 


ROAD  ENGINE. 

Fright  of  horse  by  use  of  on  highway, 
see  Highways,  8. 

RULES. 

Of  employer,  effect  of  knowledge,  lia- 
bility on  bond  against  loss  uiroush 
negligence  of  employee,  see  Bonds, 
1. 

Of  carrier,  see  Carriers,  2. 

Of  gas  company,  see  Gas. 

Of  telephone  company,  see  Telephones, 
2. 

Of  water  company,  see  Waters,  3. 

RULES  OF  DECISION. 

See  Courts,  7. 

SALE. 

Alteration  of  contract,  see  Alteration 
of  Instruments,  1. 

Validity  of  oral  contract  for,  see  Con- 
tracts, 5. 

Definiteness  of  contract  of  sale,  see 
Contracts,  3.  ^ 

Of  property  pledged  as  collateral  secu- 
rity, see  Fledge  and  Collateral  Se- 
curity, 6. 

Passing  of  title;  delivery. 

Presumption  as  to  delivery,  see  Evi- 
dence, 10,  11. 

Parol  evidence  to  show  time  of  deliv- 
ery, see  Evidence,  19. 

Necessity  and  sufficiency  of  change  of 
possession  to  avail  as  against 
creditors,  see  Fraudulent  Convey* 
ances. 

Delivery  of  pledge,  see  Pledge  and 
Collateral  Security,  1. 

1.  Delivery  to  a  carrier  on  the  1st  of 
August,  for  transportation  to  a  destina- 
tion only  three  or  four  days  away,  of 
goods  bought  for  delivery  on  or  about  the 
Ist  of  September,  is  not,  where  the  buyer 
refuses  to  accept  them,  such  a  delivery  to 
him  as  will  sustain  an  action  for  goods 
sold  and  delivered.  Arons  v.  Cummings, 
31:  94a,  78  Xtl.  98,  —  Me.  — ,  (Annotated) 

Acceptance. 

See  also  infra,  5. 

2.  An  order  for  goods  which  is  sought 
and  procured  by  the  seller  is  deemed  ac- 
cepted by  him  at  once,  and  no  other  ac- 
ceptance or  notice  of  acceptance  is  neces- 
sary. Cameron  Coal  &,  M.  Co.  v.  Block, 
31:  618,  110  Pac  720,  —  Okla.  — . 
Warranty. 

3.  A  retail  merchant  who,  at  the  sug- 
gestion of  a  customer,  sends  for  and  sells 
him  crude  petroleum  for  dipping  cattle, 
procured  from  the  locality  specified  by  the 
purchaser,  is  not  liable  for  injury  to  the 
cattle  by  its  use,  where  the  customer  in 
giving  the  order  relied  upon  information 
given  by  the  government,  and  it  is  im- 
material that  the  oil  furnished  was  de- 
ficient in  one  element  specified  as  necessary 
by  the   purchaser,  if  there   is  nothing  t0 
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show   that   3uch   deficiency    contributed    to 
the    injury.     Miller   v.    Raymond,   31-783, ' 
123  N.  W.  1019,  85  Neb.  543.     (Annotated) 
Rlg^hts  ami  remedies  of  parties. 

Damages    in    case    of    breach   of   war- 
ranty, see  Damages,  3. 

4.  0:ie  who  repudiates  a  purchase  of 
goods,  because  of  false  representations  as 
to  their  quality,  cannot  sue  for  breach  of 
the  contract,  but  can  recover  only  special 
damages.  American  Pure  Food  Co.  v.  El- 
liott, 31:  910,  66  S.  E.  451,  161  N.  C.  393. 

5.  A  purchaser  of  goods  to  be  delivered 
on  or  about  the  1st  of  September  is  justi- 
fied in  refusing  them  if  delivery  is  ten- 
dered on  or  about  the  1st  of  August.  Arons 
y.   Cummings,  31 :  94a,  78  Atl.  98,  —  Me. 


SANITARIUM. 

As  nuisance,   see  Nuisances,  8. 

SANITY. 

See   Incompetent  Persons. 

SOHOOIiS. 

Bonds  to  erect,  construct,  and  equip 
"school,"   see   Bonds,   2. 

Charitable  gift  for,  see  Charities,  1, 
4. 

Providing  for  separation  of  white  and 
colored  children,  see  Civil  Rights; 
Statutes,  1. 

Injunction  against  wrongful  use  of 
school  lot,  see  Injunction,  7. 

Effect  of  appropriating  to  school  fund 
license  fee  on  duty  to  return  un- 
earned portion,  see  Intoxicating 
Liquors,  4. 

Right  of  taxpayers  to  sue  to  annul 
lease  of  school  lot,  see  Parties. 

Use  of  public  moneys  for,  see  Public 
Money. 

Condition  precedent  to  raising  of  fund 
for  erection  of,  see  Public  Money, 
1. 

1.  A  child  having  no  physical  charac- 
teristics of  a  negro,  but  wifiich  has  one 
sixteenth  negro  blood  in  its  veins,  and 
whose  parents  maintain  the  rncial  status 
of  the  negro,  is  colored,  within  the  meaning 
of  a  statute  providing  for  the  separation 
of  white  and  colored  children  in  the  public 
schools.  Wall  V.  Oyster,  31:  180,  —  Apn. 
D,  C.  — ,  (Annotated) 

2.  A  board  of  education  cannot  lease 
a  schoolhouse  lot  for  the  production  of  oil 
and  gas.  since,  as  such  a  board  exists  only 
under  statute,  and  has  only  the  powers 
given  by  statute  and  such  as  are  absolutely 
necessary  to  execute  its  express  powers,  it 
eannot  engage  in  business  or  make  con- 
trscts  outside  its  functions  tonchine  educa- 
tion. Herald  v.  Board  of  Educstion,  31: 
588,  65  S.  E.  102,  65  W.  Va.  765. 

(Annotated) 
8.  That  the  officers  of  a  state  militia 
organization  to  whom  a  city  has  leased  a 
schoolhouse  for  an  armory  might  not  have 
authority  to  sublet  it  does  not  prevent  the 
municipal  corporation,  acting  under  its 
31  L.R.A.(N.S.) 


statutory  authority,  and  such  officers  to- 
gether, from  letting  the  building  for  en- 
tertainments, the  proceeds  to  be  divided  be- 
tween them.  Gottlieb-Knabe  &  Co.  v.  Mack- 
lin,  31 :  580,  71  Atl.  949,  109  Md.  429. 

4.  That  a  school  building  has  been 
leased  by  a  city  to  a  regiment  of  state 
national  guard  for  a  nominal  consideration, 
and  is  occupied  by  it  as  its  only  habitation, 
does  not  take  the  property  out  of  the  pro- 
vision of  a  statute  emppwering  a  city  to 
lease  "property  not  neeaed  for  public  use," 
so  as  to  prevent  the  city  from  leasing  it 
for  public  entertainments.  Gk>ttlieb-Knabe 
&  Co.  V.  Macklin,  31:  580,  71  Atl.  949,  109 
Md.  429. 

SEARCH  AND  SEIZURE. 

Mandamus    to   compel    restoration    of 

Property    wrongfully    seized,     see 
[andamus,   2-4. 

A  subpoena  directing  the  agent 
of  a  telegraph  company  in  charge  of  the 
office  at  a  certain  town,  to  produce  before 
the  grand  jury  all  messages  sent  from  the 
town  within  six  months,  which  ordered  in- 
toxicating liquors,  is  invalid  under  a  con- 
stitutional provision  that  the  people  shall 
be  secure  in  their  persons,  houses,  and 
papers  from  all  unreasonable  searches,  and 
no  warrant  to  seize  anything  shall  issue 
without  describing  it  as  near  as  may  be. 
Ex  parte  Gould,  31:  835,  132  S.  W.  364,  — 
Tex.   Crim.  Rep.  — .  (Annotated) 

SECRETS. 

Injunction  to  protect  trade  secrets,  see 
Injunction,  2,  3. 

SEIZURE. 

See  Search  and  Seizure. 

SELF-CRIMINATION. 

See  Criminal  Law,  5. 

SETTLEMENT. 

See  Compromise  and  Settlement. 

SICKNESS. 

Of  passenger,  effect  on  carrier's  duty, 
see  Carriers,  16. 

SIGNALS. 

At  railroad  crossing,  see  Railroads,  8. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CAR. 

Liability  of  railroad  for  loss  of  bag- 
gage in,  see  Carriers,  25. 

SLEEPING  CAR  COMPANY. 

Judgment  in  favor  of  sleeping  car  com- 
pany as  bar  to  action  against  rail- 
road  company,    see   Judgment,    5. 

SMUGGLING. 

Sufficiency  of  indictment  for,  see  Ap- 
peal and  Error,  12. 

One  bringing  dutiable  goods  into  the 
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United  States  is  guilty  of  smuggling  if  he 
passes  the  customs  office  located  at  the 
wharf,  and  ignores  hails  from  the  customs 
officer,  although  he  has  not  yet  left  the 
inclosure  adjacent  to  the  wharf,  and  claims 
that  he  intended  to  enter  the  goods  at  the 
main  customs  office  in  another  part  of  the 
town.  Rogers  v.  United  States,  31 :  264, 
180  Fed.  54,  103  C.  C.  A.  408.   (Annotated) 

SOCIAL  CLUBS. 

See  Clubs. 

6PECL\L  DEMURRER. 

See  Pleading,  8. 

SPECIAL   INTERROGATORIES. 

Error  in  refusing  to  submit  to  Jury, 
see  Appeal  and  Error,  23,  24. 

SPECIAL  VERDICT. 

Presumption  as  to,  see  Appeal  and  Er- 
ror, 6. 
In  general,  see  Trial,  31. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  cannot  be  en- 
forced of  a  parol  agreement  to  convey 
standing  timber  for  a  specified  sum,  al- 
though a  cash  payment  is  made  for  the 
option,  and  a  contract  of  sale  is  executed 
and  placed  in  escrow  for  delivery  when  the 
terms  of  the  agreement  are  complied  with. 
King  V.  Upper,  311  606,  106  Pac.  612,  57 
Wash.    130. 

2.  Specific  performance  of  a  contract 
for  the  exchange  of  identified  corporate 
■tocks  will  be  decreed  where  legal  remedy 
would  not  be  adequate  because  the  stock 
Bought  has  no  certain  ascertainable  value, 
and  cannot  be  purchased  in  the  market, 
and  a  money  judgment  against  the  party 
would  be  worthless  because  of  his  insol- 
Tency.  Hogg  v.  McGuffin,  31 :  491,  68  S.  E. 
41.  67  W.  Va.  456.  (Annotated) 

3.  Equity  will  give  one  entitled  to  spe- 
cific performance  of  a  contract  for  the  ex- 
ehange  of  corporate  stocks  a  lien  upon  the 
purchase  money  yet  in  the  hands  of  an 
innocent  purchaser,  from  the  other  party 
to  the  contract,  of  the  stock  which  was  to 
be  transferred  in  exchange.  Hogg  v.  Mc- 
Guffin, 3XM9X*  68  S.  E.  41,  67  W.  Va. 
456. 

STATE  COURTS. 

See  Courts. 

STATIONS. 

Carrier's  duty  as  to,  see  Carriers,  24. 

STATUTE  OF  FRAUDS. 

See  Contracts,  4,  5. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Curing   defective   acknowledgment,   see 
Acknowledgment. 

Validity  of  curative  acts,  see  Constitu- 
tional  Law,  2. 
31  L.R.A.(N.S.) 


Effect  of  state  laws  on  Federal  }vri» 
diction,  see  Courts,  4,  6. 

Who  may  question  validity. 

1.  One  who  has  reoeii^  notice  and 
been  heard  before  being  assigned  to  a 
colored  school  rather  than  a  white  school 
cannot  attack  the  constitutionality  of  tine 
statute  providing  for  the  separation  of  the 
races  in  the  public  schools,  on  the  ground 
that  it  does  not  expressly  provide  for  notice 
and  hearing.  Wall  v.  Oyster,  31:  180,  — 
App.  D.  C.  — , 

Entitling. 

2.  A  title,  "An  Act  to  License  and  De- 
fine  the  Road  Regulations  of  Motor  Ve- 
hicles and  Other  Vehicles,"  is  sufficiently 
broad  to  cover  a  provision  regulating  horse- 
driven  vehicles,  since  the  term  "other  ve- 
hicles" is  not  limited  to  other  vehicles  of 
that  nature  not  usually  known  as  motor 
vehicle?,  such  as  steam  or  electrically  pro- 
pelled vehicles.  State  v.  Russian,  31:  68a, 
127  N.  W.  495,  111  Minn.  488. 

3.  A  provision  that  foreign  corpont- 
tions  may  become  incorporated  in  the  state 
by  complying  with  the  provisions  of  the 
statute  is  covered  by  a  title.  "An  Act  to 
Declare  the  Terms  on  Which  Certain  For- 
eign Corporations  May  Carry  on  Their 
Business/'  and  also  by  one  "An  Act  to 
Amend  Such  Act,"  so  as  to  make  its  pro- 
visions apply  to  all  corporations.  Stonega 
Coke  &  Coal  Co.  v.  Southern  Steel  Co.  31: 
478,  131  S.  W.  988,  —  Tenn.  — . 

4.  Provisions  in  a  statute  permitting 
electors  to  forbid  the  sale  of  intoxicating 
liquors  in  their  county  does  not  make  the 
statute  a  prohibitory  one  so  as  not  to  be 
within  the  title,  "An  Act  to  Regulate,  Re- 
strain, and  Control  the  Sale  of  Intoxicat- 
ing Liquors,  and  Providing  for  Jjocal  Op- 
tion Elections."  McPherson  v.  State,  31: 
188,  90  N.  E.  610,  —  Ind.  — . 
Construction. 

5.  The  Nebraska  "railway  commission 
act"  (Laws  1907,  chap.  90,  p.  311),  re- 
quiring railways  to  furnish  scheduled  rates, 
'^the  anti-pass  act"  (Laws  1907,  c.  93,  § 
342),  prohibiting  free  transportation,  and 
the  "2-cent  fare  act"  (Laws  1907,  chap.  92, 
p.  341),  prohibiting  carriers  from  charging 
more  than  2  cents  a  mile  for  transporta- 
tion of  passengers  over  twelve  years  of 
age,  are  in  pari  materia,  and  must  be  con- 
strued together,  since  they  were  all  enacted 
pursuant  to  the  constitutional  mandate  to 
the  legislature  to  pass  laws  to  prevent  un- 
just discrimination  in  rates  charged  by 
railroad  companies.  State  v.  Union  Paeifle 
R.  Co.  31 :  657,  126  N.  W.  869,  87  Neb.  29. 

6.  A  statute  requiring  drains  to  be 
located  across  railroad  rights  of  way  at 
the  place  of  natural  water  ways  across  such 
rights  of  way  has  no  application  to  a  drain 
laid  out  and  partly  constructed  before  its 
passage.  Chicago,  B.  &  Q.  R.  Co.  v.  Board 
of  Supervisors,  31:  1117,  182  Fed.  291,  104 
C.  C.  A.  573. 


STIPUIiATED  DAMAGES. 

See  Damages,  4. 
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STOCKHOLDERS*  LIABILITY. 

Right  of  trustee  in  bankruptcy  to  en- 
force, see  Bankruptcy. 
In  general,  see  Corporations,  7,  8. 


STRKET  RAILWAYS. 

As  carriers,  see  Carriers. 
Injuries  to  employees,  see  Master  and 
Servant. 

1.  A  motorman  in  charge  of  a  street 
car,  who  has  stopped  at  a  street  crossing 
where  persons  are  engaged  in  coasting 
across  the  track,  to  let  a  Soy  pass  in  front 
of  the  car,  is  not  bound  before  8tar,ting  the 
cietr,  to  determine  whether  or  not  other  per- 
sons are  in  a  danger  of  a  collision  with  the 
side  of  the  car  and  injury  in  case  he  does 
so,  and  therefore  the  company  cannot  be 
held  liable  for  injury  to  a  boy  by  the  start- 
ing of  the  car  the  moment  his  sled  strikes 
its  side,  merely  because  the  motorman 
failed  to  observe  his  peril,  and  delay  start- 
ing until  he  was  in  a  place  of  safety. 
Kiley  v.  Boston  Elevated  R.  Co.  31:  11 53, 
03  N.  E.  632,  207  Mass.  542.       (Annotated) 

2.  The  mere  fact  that  one  seen  walking 
on  the  track  by  those  in  charge  of  an  elec- 
tric car  appears  to  be  intoxicated  does  not 
require  them  to  assume  that  he  is  insen- 
sible of  all  danger  or  duty  to  protect  him- 
self, and  take  immediate  steps  to  avoid  in- 
juring him.  Little  Rock  R.  &  Electric  Co. 
V.  Billings,  31:  1031,  173  Fed.  903,  98  C. 
C.  A.  467. 

Contributory  negligence. 

3.  One  in  charge  of  an  electric  car 
which  is  approaching  a  person  on  the  track 
is  not  bound  to  exercise  care  and  diligence 
to  ascertain  whether  or  not  he  is  so  in- 
capacitated as  to  render  him  incapable  of 
caring  for  himself,  failure  to  do  which  will 
render  the  company  liable  for  injuring  him, 
under  the  doctrine  of  last  clear  chance. 
Little  Rock  R.  &  Electric  Co.  v.  Billings, 
31:  1031,    173    Fed.    903,   98   C.    C.    A.   467. 

(Annotated) 

4.  One  who  has  voluntarily  become  in- 
toxicated cannot  take  advantage  of  the 
fact  of  his  intoxication  to  avoid  responsi- 
bility for  his  negligent  act  in  wandering 
upon  a  street  car  track  in  front  of  an  ap- 
proaching car  which  runs  over  him,  so  as 
to  hold  the  company  liable  for  the  injury, 
when  it  would  not  have  been  liable  had  he 
not  been  intoxicated.  Little  Rock  R.  & 
Electric  Co.  v.  Billings,  31:  Z031,  173  Fed. 
903,  98  C.  C.  A.  467. 

6.  A  fifteen-year-old  boy  is  negligent  as 
matter  of  law  if  he  attempts  to  pass  be- 
hind a  street  car  from  which  he  has  alight- 
ed and  across  the  parallel  track  without 
making  any  attempt  to  ascertain  whether 
or  not  a  car  is  approachine  on  that  track. 
Gettler  v.  Rhode  Island  Co.  31:  1176,  77 
Atl.  1088,  31  R.  L  634. 


SUBPCENA. 

Sufficiency  of,   see   Discovery   and   In- 
spection, 1;  Search  and  Seizure. 
31  L.R.A.(N.S.) 


SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporations, 
4,  5. 

SUICIDE. 

Statute  withdrawing  defense  of,  from 
life  insurance  companies,  see  In- 
surance, 10. 

SUNDAY. 

1.  A  statute  making  it  a  misdemeanor 
to  keep  open  and  maintain  a  theater  on 
Sunday  refers  not  to  the  building,  but  to 
the  class  of  entertainment  therein.  State 
V.  Penny,  31:  1155,  111  Pac  727,  —  Mont. 

2.  The  operation  of  a  moving  picture 
show  on  Sunday,  the  pictures  of  which  are 
censored  and  are  of  a  sacred,  moral,  and 
comic  character,  is  not,  although  it  is  con- 
ducted in  a  building  arranged  somewhat 
like  a  theater,  within  the  meaning  of  a 
statute  forbidding  the  opening  or  maintain- 
ing of  any  theater  on  Sunday.  State  v. 
Penny,  31:  1x55,  111  Pac.  727,  —  Mont.  — . 

SUPPORT. 

Consideration  of  contract  for,  see  Con- 
tracts, 2. 

Public  policy  as  to  contract  for  sup- 
port,  see   Damages,   6. 

Damages  for  breach  of  contract  to  sup- 
port, see  Damages,  4. 


SURPRtSE. 

Relief   from   judgment  because  of, 
Judgment,  8. 

SWINDLING. 

See  False  Pretenses. 

TAX  COLLECTOR. 

Libel  by,  see  Libel,  3. 


TAXES. 

Priority  of  claim  for,  as  against  bank- 
rupt's estate,  see  Bankruptcy,  3. 

Taking  of  property  under  guise  of 
taxation,  see  Constitutional  Law, 
12. 

Taking  of  depositions  in  suits  for 
abatement  of  taxes,  see  Deposi- 
tions. 

Evidence  on  question  of  discrimination, 
see  Evidence,  41. 

Matters  peculiar  to  municipal  taxation, 
see  Municipal  Corporations,  11. 

Removal  of  tax  officer,  see  Officers,  3. 

Reference  in  suit  for  abatement  of,  see 
Reference,   1. 

1.  The  general  statutes  have  ordinarily 
little  application  to  the  collection  of  taxes 
and  the  regulation  of  tax  sales,  such  mat- 
ters being  regulated  by  the  special  system 
of  laws  applicable  thereto.  Lisso  it 
Brother  v.  Police  Jury,  31:  Z141,  53  So.  566, 
—  La,  — . 

2.  Where  a  purchaser  at  tax  sale  re- 
cords his  deed,  lists  and  returns  the  prop- 
erty for  taxation  as  his,  and  pa^s  the  taxes 
on  it  for  the  purpose  of  perfecting  his  title 
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under  the  Gonstitntion,  he  cannot,  years 
afterwards,  demand  a  return  of  such  taxes 
on  the  theory  that  they  were  paid  in  er- 
ror. Lisso  A  Brother  v.  Police  Jury. 
3z:  1x41,  53  So.  566,  —  La.  — .  (Annotated) 

TAXPAYERS. 

Injimction    by    taxpayer,    see    Injune^ 

tion,  7. 
Right  to  maintain  suit,  see  Parties. 

TBCHNICAIi  SCHOOIi. 

Right  to  maintain,  with  public  funds, 
see  Public  Money,  2. 

TBIjEGRAPHS. 

Compelling  production  of  telegrams  be- 
fore jury,  see  Discovenr  and  In- 
spection;   Search   and  seizure. 

TELEPHONES. 

Municipal  taxation  of  telephone  com- 
pauies,  see  Municipal '  Corpora- 
tions,  11. 

1.  Exacting  from  some  patrons  pay- 
ment of  rental  in  advance,  while  giving 
credit  to  others,  is  not  a  discrimination 
among  patrons  on  the  part  of  a  telephone 
company,  which  will  subject  it  to  a  statu- 
tory penalty  provided  for  such  discriminsr 
tion.  Vaught  v.  East  Tennessee  Teleph.  Co. 
31:  315,' 130  S.  W.   1060,  —  Tenn.  — . 

(Annotated) 

2.  The  establishment  in  the  iranchise 
of  a  telephone  company  of  a  maximum 
monthly  rental  to  be  charged  by  it  for 
service  does  not  prevent  its  requiring  the 
rentals  to  be  paid  in  advance,  and  making 
an  additional  charge  in  case  they  are  not 
paid  before  a  certain  specified  day  each 
month.  State  ex  rel. '  MacMahon  v.  In- 
dependent Teleph.  Co.  31 :  329,  109  Pac.  366, 
50  Wash.  156.  (Annotated) 

TENDER. 

Effect  of  tender  of  fare  after  attempt 
to  eject,  see  Carriers,  14,  15. 

1.  A  tender  of  the  amount  due  upon  a 
claim  for  which  a  mechanics'  lien  has  been 
filed  stops  the  running  of  interest  and  ex- 
tinguishes the  lien,  although  a  condition 
is  annexed  so  that  the  title  to  the  money 
is  not  transferred  to  the  creditor,  where  the 
statute  provides  that  an  offer  of  payment 
duly  made,  though  the  title  is  not  trans- 
ferred to  the  creditor,  has  the  same  effect 
as  performance.  Pittsburgh  Plate  Glass 
Co.  V.  Leary,  31:746,  126  N.  VV.  271,  — 
S.  D.  — . 

2.  One  cannot,  upon  tendering  an 
amount  less  than  is  claimed  by  the  holder 
of  a  mechanics'  lien,  insist,  as  a  condition 
to  transferring  title  to  the  creditor,  on  a 
release  of  the  lien,  and  therefore  a  tender 
with  such  condition  annexed  is  not  suffi- 
cient to  release  the  lien  and  stop  the  run- 
ning of  interest,  although  the  amount  ten- 
dered was  in  fact  all  that  was  due.  Pitts- 
burgh Plate  Glass  Co.  v.  Leary,  31:  746,  126 
N.  W.  271,  —  S.  D.  — , 

.31  L.R.A.(N.8.) 


THEATERS. 

Opening  of,  on  Sunday,  see  Sunday. 

TICKET  AGENT. 

Authority  of,  see  Carriers,  1. 

TIDE  liANDS. 

Grant  of,  see  Waters,  1. 

TIMBER. 

Specific  performance  of  parol  agree- 
ment to  convey,  see  Specific  Per- 
fornuince,  1. 


Ap- 


TIBfE. 

For  filing  bill  of  exceptions, 

peal  and  Error,  3. 
For     presenting    claim    for    damages 

against   carrier,   see   Carriers,   31. 
Premature  delivery  of  goods  sold,  see 

Sale,  1,  5. 

TIME   TABLE. 

Admissibility  in  evidence,  see  Evidence, 
16. 

TITLE. 

Statute    to    perfect,    see    Acknowledg- 
ment. 
Of  insured,  see  Insurance,  6. 
Of  statute,  see  Statutes,  2-4. 

TORTS. 

Presumption  of  malice  in  inflicting  in- 
jury on  trespasser,  see  Evidence, 
4. 

Injunction  against  tortious  acts,  see 
Injunction,  3. 

Matters  as  to  negligence  generally,  see 
Negligence. 

As  against  a  trespasser  a  malicious 
or  intentional  injury  is  actionable,  while 
a  merely  negligent  act  will  not  form  the 
basis  of  recovery,  because  the  duty  to  ob- 
serve reasonable  care  is  not  owing  to  the 
trespasser.  Hoberg  v.  Collins,  L.  A  Co. 
(N.  J.  Err.  &  App.)  31:  1064,  78  AtL  167, 
—  N.  J.  — . 

TRADE  SECRETS. 

Injunction  to  protect^  see  Injunction, 
2,  3. 

Refusal  of  witness  to  disclose,  see  Wit- 
nesses, 5. 

TRANSFER. 

Loss  by  passenger  of  right  to,  see  Car- 
riers, 2. 
Of  stock,  see  Corporations,  6. 

TREES. 

Judicial  notice  as  to  value  of  trees  as 
shade  trees,  see  Evidence,  1. 

In  street,  rights  as  to,  see  Highways, 
6-7. 

TRESPASSER. 

Presumption  of  malice'  in  inflicting  in- 
jury on  trespasser,  see  Evidence, 
4. 

Negligence  toward,  generally,  see  Neg- 
ligence. 
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Injury    to^    near    railroad    track,    flee 

Railroads,  2. 
Malicious  or  intentional  injury  to,  see 

Torts. 

TTRIAIi. 

Right  to  trial  by  jury,  see  Jury. 
New  trial,  see  New  Trial. 

1.  It  is  improper,  in  the  trial  of  a 
capital  case,  to  allow  communications,  ver- 
bal or  written,  between  jurors  and  outside 
parties,  unless  strictly  necessary  and  with 
knowledge  of  coimsel  on  both  sides.  Oborn 
V.  State,  3z :  966,  126  N.  W.  737,  143  Wis. 
249. 

Separation  of  Jury. 

2.  Ihe  constitutional  guaranty  of  a 
jury  trial  does  not  prevent  the  court  from 
permitting  the  jury  in  case  of  felony,  not 
capita^  to  sign  and  seal  a  verdict  and  sepa- 
rate in  case  an  agreement  is  reached  dur- 
ing a  recess  of  the  court,  to  be  confirmed 
by  a  poll  of  the  jury  when  the  court  again 
convenes.  People  v.  Duffek,  31:  Z005,  128 
N.  W.  245,  —  Mich.  —.  (Annotated) 
QnestloiiB  of  law  and  fact. 

3.  Whether  the  accused,  in  any  given 
case,  was  aflSicted  with  epilepsy,  and  if  so 
whether  the  affliction  was  a  mental  disease 
or  had  impaired  his  mind,  and  if  so  wheth- 
er sufficiently  to  render  him  unable  to  ap- 
preciate between  right  and  wrong,  are  mat- 
ters of  fact  to  be  established  by  evidence. 
Oborn  v.  State,  31:  966^  126  N.  W.  737, 
143  Wis.  249. 

4.  The  question  of  the  good  faith  of 
a  passen^  in  turning  back  while  leaving 
the  carrier's  premises,  upon  learning  of 
the  shooting  of  his  brother,  a  fellow  pas- 
senger, and  his  purpose  in  doing  so,  is  for 
the  jury  in  an  action  against  the  carrier 
to  recover  damages  for  an  assault  upon 
himself  by  its  servants.  Layne  v.  Chesa- 
peake &  O.  R.  Co.  31:4x4,  69  S.  E.  700, 
—  W.  Va.  — . 

5.  Whether  or  not  a  newspaper  article 
was  libelous  and  actionable  per  ae  or  its 
publication  privileged,  are  questions  of  law 
for  the  court  where  the  language  of  the  al- 
leged libel  is  clear  and  unambiguous,  and 
the  facts  are  uncontroverted.  Bodine  v. 
Times- Joural  Pub.  Co.  31:  147,  110  Pac. 
1096,  —  Okla,  -^ 

6.  Whether  or  not  a  railroad  company 
has  overcome  the  presumption  of  negligence 
on  its  part,  arising  from  the  fact  that  its 
train  kills  a  passenger,  is  a  question  for 
the  jury.  Dieckmann  v.  Chicago  4  N.  W. 
R.  Co.  31:  338,  121  N.  W.  676,  M6  Iowa, 
250. 

7.  Whether  or  not  the  provision  for 
safety  made  by  a  railroad  company  which 
requires  passengers  to  cross  tracks  in  the 
night  to  board  trains  is  reasonable  is  a 
question  for  the  jury.  Dieckmann  v.  Chi- 
cago &  N.  W.  R.  Co.  31:  338,  121  N.  W. 
676,  145  Iowa,  250. 

8.  Whether  or  not  a  train  is  run  into 
a  station  in  the  night  at  reasonable  speed 
is  for  the  jtiry,  where  passengers  for  it  are 
required  to  cross  the  track  on  which  it  is 
31  L.R^.(N.S.) 


approaching,  and  their  only  means  of  judg- 
ing its  location  and  speed  is  by  the  head- 
light. Dieckmann  y.  Chicago  £  N.  W.  R. 
Co.  3z :  338y  121  N.  W.  676,  145  Iowa,  250. 

(Annotated) 
9.  Whether  or  not  a  passenger  required 
to  cross  in  the  night  the  track  on  which 
his  train  is  approaching,  in  order  to  board 
it,  exercises  due  care  under  all  the  cir- 
cumstances of  the  case,  is  a  question  for 
the  jury  in  an  action  to  hold  the  railroad 
company  liable  for  killing  him  by  the  train, 
where  the  conclusion  from  the  facts  is  not 
so  clear  as  to  compel  the  assent  of  all  rea- 
sonable minds.  Dieckmann  v.  Chicago  & 
N.  W.  R.  Co.  31 :  338,  121  N.  W.  676,  146 
Iowa,  250. 

10.  The  jury  must  determine  whether 
or  not  a  care  taker  of  stock  on  a  freight 
train  who  is  compelled  by  illness  to  leave 
the  train  is  negligent  in  doing  so  in  the 
dark,  while  the  train,  without  his  knowl- 
edge, is  standing  on  an  open  trestle.  Otto 
V.  Chicago,  B.  &  Q.  R.  Co.  31 :  63a,  127  N. 
W.  857,  87  Neb.  503. 

11.  The  jury  must  determine  whether 
or  not  the  ordinary  rail  which  the  owner 
of  a  bridge  is  bound  to  maintain  along  its 
side  would  have  been  sufficient  to  prevent 
a  rider  from  being  carried  over  its  side  by 
a  horse,  to  his  injury,  when  the  horse  be- 
came crazed  by  fright  on  account  of  thun- 
der and  lightning.  Stout  v.  Valle  Crucis, 
a  &  E.  P.  Turnpike  Co.  31:  804^  69  S.  £. 
508,  153  N.  C.  513. 

12.  The  jury  must  determine  whether 
or  not  a  railroad  company  is  negligent  in 
permitting  car  doors  to  swing  unfastened 
while  the  train  is  passing  a  warehoue  plat- 
form, so  that  they  strike  and  crush  the 
platform  to  the  injury  of  a  person  stand- 
ing thereon.  St.  Louie,  I.  M.  &  S.  R.  Co. 
V.  Jackson,  31:  980^  132  S.  W.  206,  —  Ark. 

13.  The  failure  of  an  express  messenger 
on  a  railroad  train  to  'have  his  doors 
chained,  as  required  by  the  rules  of  tlie 
company,  does  not,  as  matter  of  law,  defeat 
liability  on  an  indemnity  bond  for  loss 
through  robbery,  where  it  guaranteed  his 
employer  against  liability  for  loss  sustained 
by  his  culpable  negligence  in  conducting  the 
duties  pertaining  to  his  position,  which 
term  is  defined  to  mean  failure  to  exercise 
the  degree  of  care  which  men  of  ordinary 
prudence  usually  exercise  in  regard  to  their 
own  affairs,  since,  whether  or  not  he  com- 
mitted anything  of  that  character  is  a 
question  of  fact.  Great  Northern  Express 
Co.  V.  National  Surety  Co.  31:  775,  129  N. 
W.   127,  —  Minn.  (Annotated) 

14.  The  jury  must  determine  the  ques- 
tion of  the  negligence  of  an  inspector  who, 
as  an  invitee  of  the  owner,  enters  a  build- 
ing under  the  guidance  of  an  employee 
therein,  and  is  taken  for  the  first  time, 
without  warning,  into  a  dark  room  con- 
taining a  pit  into  which  he  falls  to  his  in- 
jury, Dashields  v.  W.  B.  Moses  &.  Sons,  31: 
380,  35  App.  D.  C.  583. 

15.  The  court  cannot  hold  as  matter  of 
law  that  possession  taken  by  a  tenant  or 
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cropper  of  land  jiut  over  the  border  of 
the  tract  held  by  nim  as  tenant,  by  placing 
thereon  buildings  incident  to  a  home,  after 
securing  a  survey  of  the  property,  is  too 
deceptive  in  appearance  to  support  an  ad- 
verse possession  against  the  true  owner. 
Smith  V.  Jones,  31;  153,  132  S.  W.  469,  — 
Tex.  — . 
Taking  case  from  Jury. 

16.  The  court  cannot  direct  the  jury  to 
answer  in  the  affirmative  a  question  wheth- 
er or  not  a  railroad  company  has  wrong- 
fully diverted  from  a  stream  water  to  which 
a  lower  riparian  owner  is  entitled,  where 
the  evidence  as  to  whether  or  not  the  vol- 
ume of  water  flowing  in  the  stream  is  ma- 
terially less  conflict.  Harris  v.  Norfolk 
A  W.  R.  Co.  31:  543,  69  S.  E.  623,  163  N. 
C.  642. 

Instructions. 

First  raising  objection   as  to,  on   ap- 
peal, see  Appeal  and  Error,  14. 
Prejudicial  error  as  to,  see  Appeal  and 
Error,  20-22. 

17.  When  the  trial  court  has  on  his  own 
motion  fully  and  fairly  instructed  the  jury 
upon  all  of  the  issues  and  the  law  of  the 
ease,  it  is  not  error  to  refuse  to  give  ad- 
ditional instructions  requested  by  the  par- 
ties. Otto  V.  Chicago,  B.  &  Q.  R.  Co. 
31:  63a,  127  N.  W.  867,  87  Neb.  603. 

18.  Ordinarily  a  court  is  not  warranted 
in  submitting  to  a  jury,  by  instructions, 
an  issue  raised  by  a  pleading  which  is 
abandoned  by  the  party  pleading  it  and 
in  support  of  which  no  testimony  is  pre- 
sented. Cobe  V.  Coughlin  Hardware  Co. 
31:  1126,  112  Pac.  116,  —  Kan.  — 

19.  An  instruction  with  respect  to  the 
duty  of  a  railroad  company  toward  per- 
sons on  the  platform  of  a  cotton  warhouse 
at  a  time  wnen  cotton  was  being  shipped 
from  the  platform  should  not  be  given  in 
an  action  to  hold  the  railroad  company 
liable  for  injury  to  a  person  on  the  plat- 
form at  another  time.  St.  Louis,  I.  M. 
A  S.  R.  Co.  y.  Jackson,  31:  980,  132  S.  W. 
206,  —  Ark.  — 

20.  In  a  suit  involving  the  power  of  a 
member  of  a  dissolved  partnership  to  sign 
the  firm  name  to  negotiable  paper  so  as 
to  bind  the  other  partner,  no  instruction 
should  be  given  upon  the  question  of  his 
power  to  ^rrow  money  on  the  firm  ac- 
count. Seufert  v.  Gille,  31:  471,  131  S.  W. 
102,  230  Mo.  463. 

21.  It  is  not  good  practice  to  omit  en- 
tirely to  give  the  jury  any  instructions  on 
the  subject  of  measure  of  damages  in  an 
action  to  hold  another  liable  for  negligent 
injuries,  or  the  diminution  of  damages 
which  may  result  from  negligence  on  the 
part  of  the  person  injured,  even  in  the  ab- 
sence of  requests  therefor.  Central  of 
Georgia  R.  Co.  v.  Madden,  31:  813,  69  S.  E. 
166,  —  Ga.  — . 

22.  Where  a  female  plaintiff  contended, 
and  introduced  evidence  tending  to  prove, 
that  she  became  ill  while  on  board  a  pas- 
senger trt.in,  and  that  the  carrier  was  neg- 
ligent ih  failing,  on  request,  to  afford  her 
an  opportunity  to  leave  the  train  in  order 
81  L.R.A.(N.S.) 


to  procure  assistance  and  medical  atten- 
tion, and  in  failing  to  assist  her  in  leaving 
it  after  knowledge  of  her  condition,  but 
that  she  succeed^  in  getting  off,  thoug^h 
suffering  extreme  pain  and  alx>ut  to  be  de- 
livered of  a  child,  it  was  not  error  to  re- 
fuse to  charge  that,  if  the  jury  believed 
she  was  able  to  leave  the  train  without  the 
assistance  of  the  conductor,  she  would  not 
be  entitled  to  recover.  Central  of  Georgia 
Rk  Co.  V.  Madden,  31:  813,  69  8.  £.  165, 
—  Ga.  — . 

23.  After  a  confession  has  been  ad- 
mitted, the  defendant  is  entitled  to  have 
the  evidence  in  regard^ to  the  circumstances 
under  which  it  was  made  given  anew  to 
the  jury,  not  that  the  jury  may  pass  upon 
its  competency  or  admissibility,  but  for 
the  purpose  of  enabling  them  to  judge  what 
weight  and  value  should  be  given  to  it  as 
evidence,  and  upon  his  request  the  defend- 
ant is  entitled  to  an  instruction  on  that 
point.  Berry  v.  State,  31:  849,  111  Pac. 
676,  —  Okla.  Crim.  Rep.  — . 

24.  Remarks  made  by  the  trial  judge 
in  passing  upon  the  admissibility  of  evi- 
dence or  motions  for  nonsuit  or  direction 
of  verdict  do  not,  although  made  in  the 
presence  of  the  jury,  fall  within  a  con- 
stitutional prohibition  against  charging 
juries  with  respect  to  matters  of  fact,  un- 
less they  are  made  in  such  manner  that  the 
judge  becomes  a  participant  in  the  deci- 
sion of  such  fact,  to  the  prejudice  of  the 
losing  party.  Black  v.  Charleston  &  W. 
C.  R.  Co.  31:  X184,  69  S.  £.  230,  —  S. 
C.  — . 

26.  It  is  not  improper  to  say,  accord- 
ing to  the  facts,  in  instructing  a  jury,  that 
experts  have  given  their  opinions  as  to  the 
sanity  of  the  accused,  leaving  it  to  the  jury 
to  find  the  truth  of  the  matter  without  be- 
ing necessarily  bound  by  the  opinion  evi- 
dence. Obom  V.  State,  31 :  966,  126  N.  W. 
737,  143  Wis.  249. 

26.  The  court  cannot  by  its  instructions 
leave  to  the  jury  the  solving  of  a  question 
of  law.  Cumberland  Pipe  Line  Co.  t.  Stam- 
baugh,  31:  zi3Zy  126  S.  W.  106,  137  Ky. 
628. 

27.  It  is  error,  in  an  action  by  a  paa- 
senger  to  hold  a  carrier  liable  for  failure 
to  assist  her  from  the  train  when  about  to 
be  confined,  to  instruct  that  the  jury  should 
find  for  defendant  if  she  did  not  suffer 
more  than  usual  pain  incident  to  child- 
birth, since  she  cannot  hold  the  carrier 
liable  for  unusual  pain  if  it  was  not  guiltj 
of  negligence.  Central  of  Georgia  R.  Go. 
V.  Madden,   31:  8x3,  69  S.  £.   166,  —  Ga. 

28.  If  the  court  instructs  the  jury  in  a 
criminal  case  that  they  should  acquit  the 
defendant  unless  they  become  satisfied  by 
the  evidence  beyond  every  reasonable  doubt 
that  he  is  guilty,  that  sufficiently  informs 
them  that  each  juror  should  pass  his  own 
judgment  on  the  evidence,  and  not  agree 
with  his  fellows  to  a  conviction  unless  he 
is  convinced,  with  the  certainty  mentioned* 
that  the  accused  is  guilty.  Oborn  v.  States 
31 :  966,  126  N.  W,  737,  143  Wis.  249. 
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29.  An  instruction  in  a  prosecution  for 
larceny,  that  the  defendant  is  presumed  to 
be  innocent  until  his  guilt  is  proved  by 
competent  evidence,  beyond  a  reasonable 
doubt,  is  proper.  Berry  y.  State,  31:  849, 
111  Pac.  e76,  —  Okla.  Crim.  Rep.  — . 

30.  In  a  suit  to  hold  the  retiring  mem- 
ber of  a  dissolved  partnership  liable  on  a 
note  signed  in  the  firm  name  after  dissolu- 
tion, by  the  other  partner,  the  court  should 
not  instruct  the  jury  that  authority  to 
perform  the  act  may  be  implied  from  all 
the  facts,  circumstances,  course  of  business, 
and  dealings  between  the  parties  detailed 
in  evidence,  but  should  inform  them  what 
acts  will  constitute  an  authorization.  Seu- 
fert  V.  Gille,  31:  47i»  131  8.  W.  102,  230 
Mo.  4S3. 

Verdict. 

Presumption  as  to,  on  appeal,  see  Ap- 
peal and  Error,  5. 

31.  A  verdict  which  has  been  sealed  and 
delivered  to  the  clerk  during  a  recess  of 
the  court  may  at  the  request  of  the  fore> 
man  be  returned,  unopened  and  unan- 
nounced, to  the  jury  for  correction  in  mat- 
ter of  form  only,  and  when  corrected  re- 
ceived as  the  verdict  of  the  jury.  People  v. 
Duffek,   31 :  1005,   128  N.   W.   245,  —Midi. 


TROVBR. 

Conversion  as  larceny,  see  Larceny,  1, 
3,  4. 

TRUSTS. 

For   charity,   see   Charities. 

For  voting  stock,  see  Contracts,  1 ;  Cor- 
porations, 9-13. 

Impressing  share  of  heir  with  con- 
structive trust  because  of  his 
fraud  in  frustrating  decedent's  in- 
tention to  give  property  to  third 
person,  see  Estoppel,  2. 

Appointment  of  trustee  to  hold  prop- 
erty of  religious  association,  see 
Religious  Societies. 

TRUTH. 

Belief  in,  as  defense  to  libel  or  slander 
see  Libel,  3. 

TUBERCULOSIS. 

Tuberculosis  sanitarium  as  nuisance, 
see  Nuisances,  2. 

UlTDBRTAKBRS. 

Undertaking  establishment  as  nuisance, 
see  Nuisances,  1. 

VARIANCE. 

Raising  question  of,  for  first  time  on 
appeal,  see  Appeal  and  Error,  13. 

VEHICLES. 

Statute  requiring  slow  moving  ve- 
hicles to  keep  to  right  side  of 
street,  see  Highways,  3,  4. 

Title  of  statute   regulating,  see  Stat- 
ute, 2. 
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VENDOR  AND  PURCHASER. 

Validity  as  against  subsequent  pur- 
chasers of  statute  curing  defective- 
ly acknowledged  deed,  see  Consti- 
tutional Law,  2,  3,  9,  16. 

Defective  or  unmarketable  title. 

1.  The  acceptance  of  a  warranty  deed 
and  the  giving  of  a  purchase-money  mort- 
gage does  not  waive  the  provisions  of  a 
contract  of  sale  executed  contemporaneous- 
ly therewith,  whereby  the  vendor  agreed  to 
deliver  at  a  future  date  an  abstract  show- 
ing good  title  satisfactory  to  the  purchaser's 
attorney,  where  the  papers  were  delivered 
contrary  to  the  intention  of  the  parties, 
and  with  no  intent  to  waive  or  modify  the 
terms  of  the  agreement,  and  the  transac- 
tion was  in  fact  treated  as  still  open  and 
the  contract  as  being  in  force  although  the 
acceptance  was  accompanied  by  the  taking 
of  possession  and  the  making  of  improve- 
ments on  the  property,  which  improve- 
ments, however,  were  made  pursuant  to  an 
express  provision  of  the  agreement.  Loftus 
V.  Read,  31:  457,  108  Pac.  850,  82  Kan.  485. 

( Annotated ) 
Rescission  of  contract. 

Laches  of  purchaser  as  defeating  re- 
scission of  contract,  see  Limitation 
of   Actions,   1. 

2.  Upon  the  rescission  of  a  contract 
for  the  sale  of  real  estate  for  failure  of 
the  vendor  to  furnish  a  satisfactory  title, 
the  vendee,  not  in  default,  may  recover  the 
necessary  expenditures  for  improvements 
properly  made  by  him  upon  the  faith  of 
performance  by  the  vendor,  especially 
where  such  improvements  were  made  in 
pursuance  of  an  exp^-ess  provision  of  the 
contract.  Loftus  v.  Read,  31:  457,  108  Pac. 
850,  82  Kan.  485. 

3.  Upon  the  rescission,  by  the  pur- 
chaser of  a  contract  for  the  sale  of  real 
estate,  for  failure  of  the  vendor  to  fur- 
nish a  satisfactory  title,  upon  which  prop- 
erty the  purchaser  has,  pursuant  to  such 
contract,  placed  improvements,  the  vendor 
is  entitled  to  recover  only  the  rent  of  the 
property  as  it  was  without  the  improve- 
ments, where  be  has  not  been  charged  with 
interest  on  the  expenditures.  Loftus  v. 
Read,  31:  457,  108  Pac.  850,  82  Kan.  485. 


VENUE. 

Waiver  of  right  as  to  venue,  see  Jury, 
2. 

Right  to  have  question  of  sanity  tried 
by  jury  in  county  where  crime  was 
committed,  see  Jury,   1. 

1.  The  parties  may  consent  to  a  change 
of  venue  in  a  criminal  case,  although  it 
is  not  provided  for  by  statute.  Oborn  v. 
State,  31:966,  126  N.  W.  737,  143  Wis. 
249. 

2.  The  right  to  a  change  of  venue  in  a 
criminal  case  depends  upon  statute,  and 
can  only  be  claimed  in  the  manner  and  up- 
on the  ground  provided.  Obom  v.  State, 
31:  966,  126  N.  W.  737,  143  Wis.  249. 
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VKRDICT. 

In  general,  see  Trial,  31. 

VERIFICATION. 

Of  information,  see  Indictment,  etc., 
1. 

VESTED  RIGHTS. 

See  Constitutional  Law,  3. 

VOIiUXTEERS. 

Injury  to  by  electricity,  see  Electricity, 
1. 

VOTING  TRUST. 

See  Contracts,  1;  Corporations,  0-13. 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 
Error,  15,  Id. 

Of  right  by  accused,  see  Criminal  Law, 
6;  Jury,  2,  3. 

Of  verification  of  information,  see  In- 
dictment, etc.  1. 

Of  provision  in  contract  of  sale  to 
deliver  abstract  showing  satisfac- 
tory title,  see  Vendor  and  Pur- 
chaser, 1. 

^  WARNING. 

To  infant  of  danger,  see  Negligence,  0, 
10. 

WARRANT. 

Search  warrant,  see  Search  and  Seiz- 
ure. 

WARRANTY. 

On  sale  of  personalty,  see  Sale,  3. 

WATERS. 

Federal  courts  following  local  law  in 
determining  what  constitutes  wa- 
ter course,  see  Courts,  7. 

Damages  for  breach  of  contract  to  sup- 
ply water  for  irrigation,  see  Dam- 
ages, 2. 

As  to  dams,  see  Dams. 

Right  to  compensation  for  injury 
through  obstruction  of  surface  wa- 
ter,   see    Eminent    Domain,    2. 

Evidence  on  question  of  damages  by 
obstructing  surface  water,  see  Evi- 
dence, 42. 

Riffhts  as  to  fishing,  see  Fisheries. 

Injunction  to  prevent  shutting  off  sup- 
ply, see  Injunction,  6. 

Pleading  in  action  for  injury  result- 
ing from  obstruction,  see  Pleading 
6. 

Proximate  cause  of  injury  by,  see 
Proximate  Cause,  3. 

Interference  with  jury  in  action  for 
diversion  of  water,  see  Trial,  10. 

1.  A  grantee  of  tide  land  by  the  state 
loses  his  title  whenever,  by  gradual  shift- 
infr  of  the  water,  the  land  is  completely 
submerged  thereby.  Hume  v.  Roprue  River 
Packing  Co.  31 :  396,  92  Pac.  1065,  51  Or. 
237. 

2.  An  owner  of  land  bordering  on  a 
31  L.R.A.(N.S.) 


stream  cannot  complain  of  the  withdrawal 
above  him  by  a  railroad  company  which  i» 
also  a  riparian  owner,  of  water  from  th«- 
stream  for  use  in  its  engines,  if  such  with- 
drawal does  not  materially  reduce  the  vol- 
ume of  water  flowing  down  the  stream. 
Harris  v"  Norfolk  &  W.  R.  Co.  31:  543,  69^ 
S.  E.  623,  163  N.  C.  642.  (Annotated) 

3.  A  regulation  enacted  by  a  city 
which  has  statutory  power  to  supply  wa- 
ter to  its  inhabitants,  to  collect  rent  there- 
for, and  to  make  such  by-laws  and  regula- 
tions as  it  may  deem  necessary  for  the  safe^ 
economic,  and  efficient  management  and 
protection  of  its  waterworks,  providing^ 
that,  if  any  party  shall  refuse  or  neglect 
to  pay  the  water  rent  when  due,  the  wuter 
shall  be  turned  off,  and  not  turned  on 
again  'until  all  back  rent  and  damages- 
shall  be  paid,  and  $1  for  turning  on  and 
off  the  water,  is  reasonable  and  enforceable. 
Mansfield  v.  Humphreys  Mfg.  Co.  31:  301^ 
92  N.  E.  233,  82  Ohio  St.  216.     (Aimotated) 

WATER  SUPPLY. 

See  Waters,  3. 

WATERWORKS. 

See  Waters,  3. 

WHARVES. 

Judicial  sale  of  right  to  use  of  wharf 
francliise,    see    Judicial    Sale. 

WIDOW. 

Dower  of,  see  Dower. 

WILFULNESS. 

Presumption   of,   see   Evidence,   4. 

WILLS. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and 
Administrators. 

Construction  .generally. 

1.  A  provision  in  a  will  devising  a 
fund  to  a  municipal  corporation  for  the 
establishment  and  maintenance  of  a  man- 
ual training  school,  to  the  effect  that  the 
gift  is  upon  the  express  condition  that  a 
tuition  fee  will  be  charged,  which,  with  the 
income  from  the  fund,  shall  be  sufficient 
perpetually  to  maintain  the  school,  will 
be  construed  as  meaning  that  the  fee  shall 
be  charged  those  pupils  who  are  not  en- 
titled to  attend  the  public  schools  free  of 
charge,  where  such  construction  is  neeeJ^- 
sary  to  enable  the  municipality  to  make 
the  contribution  to  the  enterprise,  which, 
under  the  will,  is  a  condition  to  the  taking 
effect  of  the  gift,  and  is  necessary  to  its 
success.  Maxcy  v.  Oshkosh,  31 :  787,  128 
N.  W.  899,  144  Wis.  238. 

2.  A  valid  bequest  by  implication  of 
the  proceeds  of  a  life  insurance  policy  is 
not  effected  by  an  erroneous  recital  in  the 
will  that  the  policy  is  in  favor  of  the  one 
claiming  the  bequest  and  that  at  testator's 
death  he  will  receive  the  amount  due  there- 
on. Smith  V.  Smith,  31:922,  77  Atl.  975, 
113  Md.  496. 
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3.  The  principle  of  election  does  not 
apply  to  prevent  the  beneficiaries  of  a  will 
taking  under  its  provisions,  although  the 
process  of  a  policy  of  insurance  on  the  life 
of  testator  have  become  a  part  of  the  es- 
tate, and  the  will  erroneously  recites  that 
the  policy  is  in  favor  of  a  particular  person 
who  will  receive  its  proceeds  upon  testa- 
tor's death.  Smith  v.  Smith,  31 :  922,  77 
Atl.  976,  113  Md.  495. 

Charge  upon  donee  or  land  devised. 

4.  A  provision  in  a  codicil,  "I  have 
determined  to  charge"  a  certain  person  a 
certain  sum  annually  because  of  advance- 
ment for  board,  speaks  from  the  date  of 
the  codicil,  and  not  from  that  of  the  will. 
Smith  V.  Smitn,  31:  9M,  77  Atl.  976,  113 
Md.  496. 

WITNESSES. 

Prejudicial  error  in  instruction  as  to, 
see   Appeal   and   Error,   22. 

Right  of  accused  to  meet,  see  Criminal 
Law,  4. 

Depositions  of,  see  Depositions. 

Discovery  by,  .see.  Discovery  and  In- 
spection. 

Competency. 

1.  The  rule  precluding  a  husband  or 
wife  from  being  a  witness  for  or  against 
each  other,  or  from  disclosing  confidential 
communications,  contemplates  the  existence 
of  a  valid  marriage.  Oborn  v.  State,  31: 
966,  126  N.  W.  737.  143  Wis.  249. 
IBxaminatlon ;  privilege. 

Privilege  of  accused  against  self-crim- 
ination, see  Criminal  Law,  5. 

Power  of  referee  to  determine  privilege 
of  witness,   see  Reference,  1. 

2.  On  the  second  trial  of  one  accused 
of  crime,  the  prosecution  may  show  by 
cross-examination  of  accused  that  on  his 
first  trial  he  feigned  insanity  in  the  pres- 
ence of  the  jury,  as  tending  to  affect  his 
credibility  because  of  the  fraud,  and  as 
tending  to  show  consciousness  of  guilt, 
and,  on  his  denial  of  the  fact,  may  impeach 
him  by  other  witnesses.  Waller  v.  United 
States,  31:  113,  179  Fed.  810,  103  C.  C.  A. 
302.  (Annotated) 

3.  If  evidence  sought  to  be  secured  by 
deposition,  for  use  at  a  trial,  may  be  com- 
petent, the  witnesses  cannot  refuse  to  an- 
swer questions  propounded  to  them,  al- 
though it  is  not  definitely  shown  that  it 
will  be.  Boston  &  M.  R.  Co.  v.  State,  31: 
539,  77  Atl.  996,  —  N.  H.  — . 

4.  A  witness  in  a  controversy  between 
the  state  and  a  citis^n,  over  taxes,  and 
who  has  no  immediate  interest  the.  oin, 
cannot  refuse  to  answer  questions  or  pro- 
duce  documents   for   the  reason   that  the 
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evidence  may  result  to  his  pecuniary  dis- 
advantage for  the  benefit  of  strangers.  Bos- 
ton &  M.  R.  Co.  V.  State,  31:  539,  77  Atl. 
996,  —  N.  H.  — . 

5.  The  value  of  the  stock  in  trade  of  a 
corporation  is  not  a  trade  secret  which  the 
officers  of  the  corporation  can  refuse  to 
disclose  in  a  tax  controversy  between  the 
state  and  another  corporation.  Boston  k 
M.  R.  Co.  V.  State,  31:539,  77  Atl.  996, 
—  N.  H.  — . 

Impeaching;  discrediting. 

6.  The  motorman  of  a  street  car  can- 
not be  impeached  for  his  statement  of  his 
age  in  an  action  to  hold  the  company  liable 
for  ejecting  a  passenger  from  the  car. 
Kirk  V.  Seattle  Electric  Co.  31 :  991,  108 
Pac.  604,  58  Wash.  283. 

7.  A  party  cannot  impeach  his  own 
witness  by  proof  of  a  prior  contradictory 
statement,  where  such  party  has  not  been 
misled  by  the  witness,  and  where  the  wit- 
ness has  testified  to  no  fact  injurious  to 
such  party,  but  has  onlv  failed  to  testify 
to  matters  beneficial  to  him.  Culpepper  v. 
State,  31:  1 166,  111  Pac.  679,  —  Okla.  Crim. 
Rep.  — . 

Credibility. 

8.  A  court  or  jury  is  not  required  to 
believe  a  witness,  or  accept  his  statements 
as  conclusive,  merely  because  there  is  no 
direct  evidence  contradicting  his  state- 
ments. Cobe  V.  Coughlin  Hardware  Co.  31: 
1126,  112  Pac.  116,  —  Kan.  — . 

Fees. 

9.  The  state  is  not  required  to  advance 
fees*  to  a  witness  who  makes  a  demand 
therefor  when  summoned  as  a  witness  in 
an  action  brought  by  an  asaistant  attorney 
general  in  the  name  of  the  state  to  enjoin 
the  maintenance  of  a  nuisance.  State  ▼. 
Kaemmerling,  31:781,  111  Pac.  441,  — 
Kan.   —  (Annotated) 

WOBfBN. 

Equal  protection  and  privileges  of, 
see  Constitutional  Law,  6. 

Right  to  license  for  sale  of  liquors,  see 
Intoxicating  Liquors,  6. 

1¥RIT  AND  PROCESS. 

Writ,  of  error,  see  Appeal  and  Error. 

Issuing  summons  in  cause  of  action 
submitted  to  arbitration  as  a  rev- 
ocation of  arbitration,  see  Arbi- 
tration, 1. 

Absence  of  actual  notice  on  service  by 
publication  as  ground  for  opening 
judgment  for  default,  see  Judg- 
ment, 7,  8. 

WRIT  OF  ERROR. 

See  Appeal  and  £rr«r. 


